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STATE  V.  DALET. 

(SnpTenw  Coort  of  Oregon.    Oct.  6,  1909.) 

CBntiNAi.  Law  (J  1056*)  —  Appeal  —  Excep- 
tions Below. 

Any  error  of  the  court  In  failing  in  its  duty, 
under  Const,  art  1,  I  16,  to  instruct,  witliout 
regnest,  on  all  questions  of  law  arising  in  tbe 
case  is  nnaTailable  on  appeal,  unless  exception 
was  reserved. 

[Ed.    Note.— For   other   cases,   see   Criminal 
Law,  Cent.  Dig.  {  2668;   Deci  Dig.  |  1066.*] 
King,  3.,  dissenting. 

On  rehearing.    Denied. 

For  former  report,  see  103  Pac.  502. 

MOORE,  O.  3,  In  a  petition  for  a  rehear- 
ing herein  attention  Is  (Ailed  to  the  case  of 
Btate  T.  Oody,  18  Op.  J50«,  521,  23  Pac.  891,  'M 
Pac.  895,  where  the  doistilne  was  proclaimed 
that  under  the  organic'  law  of  this  state 
(Conat.  Or.  art  1,  J  16)  It  was  the  duty  of  a 
court,  wtthout  a  requiest  therefor,  to  Ihstruct 
the  Jury  as  to  all  questions  of  law  that  zi^ight 
arlM  at  tbe  trial  of  a  criminal  action,  and 
tliat  a  fannre  so  to  charge  constituted  re- 
versible error  though  no'  exception  to  the  al- 
leged .neglect  was  reserved.  That  part  of  the 
opinion  relied  upon-  was  expressly  overniled 
In  the  case  of  Statj*  Vt  Foot  yoa,  24  Or.  «!« 
70,  82  Paa  1081^  sa-.Pftc.SST,  aad  the  legal 
principle  last  anneiBioed  has  beoi  siibsequeni?- 
ly  followed.  State  t.  Stntth,  47  Or.  485,  fflO, 
83  Pac.  865;  State  VrBeyner,  60  Or.  ZSM,  282, 
UPa&aOl. 

Believing  that  no  .error  was  committed  in 
the  trial  of  this  causev  tbe  petition  for  a  cer 
hearing  la  denied.  - 

KING,  J.  (dls^entlatO.  Defendant  was 
charged,  tried,  and  convicted  of  murder  in 
the  first  degree.  At  the  trl^l  his  counsel  Idt 
terpoeed  the  defense  of  Insanity,  pursuant  to 
which  the  court  was  reqi^ested  to  Instruct  tbe 
jury  that:  "The  defense  of  Insanity  having 
been  Interposed  by.  the  defendant  In  this 
case,  you  are  Instructed  that  If  you  find  hUu 
not  guilty  on  that  ground,  to  state  the  fact 
In  yonr  verdict,  and  the  court  must  there- 
upon. If  It  deems  his  being  at  .large  dangeroua 
to  the  public  peace  or  safety,  order  him. to  be 
committed  to  any  lunatic  asylum  autb'orized 


by  tte  state  to  receive  and  keep  such  persons 
until  he  becomes  sane,  or  be  otherwise  dis- 
charged therefrom,  by  authority  of  law."  All 
of  that  portion  of  the  requested  Instruction 
after  the  word  "verdict"  was  refused  by  the 
trial  court.  This  refusal  Is  assigned  as  er- 
ror, and  constitutes  the  sole  question  pre- 
sented. I  think  it  clear  from  the  Instruction 
requested  that  the  point  Involved  relates  sole- 
ly to  the  right  of  the  Jury  to  know  the  full 
effect,  under  the  law,  of  their  verdict  In  the 
event  the  defense  of  Insanity  should  be  sus- 
tained, and  not  the  question,  as  considered 
and  deternUned  by  the  majority,  whether  the 
Jury  should  luiow  the  penalty,  if  any,  under 
auch  circumstances.  As  Instructed,  they  re^ 
oelved  but  a  part  of  the  law  respecting  the 
defense  of  insanity  applicable  to  such  cases. 
They  had  no  means  of  knowing  whether  the 
accused,  if  found  a  maniac,  should  be  turned 
loose  upon  the  community  with  the  proba- 
bility of  his  again  committing  a  like  crime,  or 
whether  it  was  within  the  power  of  the  court 
to  consider  the  ver^ct,  and  be  governed  ag- 
cordlngly.  It  was  not  asked  that  the  court  in- 
dicate what  course  It  would  pursue,  but  what 
course,  under  the  law,  could  be  taken. 

In  State  v.  Cody,  18  Or.  506,  521,  23  Pao. 
891,  24  Pac.  895,  the  court  had  under  consix^ 
eratlon  the  giving  of  Instructions  not  request- 
ed, while  here  the  Instruction  not  given  was 
demanded  by  the  defendant,  and  the  language 
quoted  from  State  v.  Cody  In  the  petition  ap- 
pears to  liave  been  Intended  by  Way  of  argt»- 
ment  only.  The .  defense  of  insanity  under 
section  1308,  B.  &  C.  Comp.,  must  be  proved 
beyond  a  reasonable  doubt,  and,  when  relied 
upon,  must  be  considered  In  connection  with 
section  1424  of  the  Code,  which  provides  the 
course  to  be  pursued  In  such  cases.  Article 
1,  I  16»  oC  the  Oanstttutlcm  clearly  contem- 
plates that  the  Jury  should  be  fully  Instruct- 
ed as  to  the  law,  and  as  to  the  practice 
whettaer  this  was  Intended  to  be  imperative 
only  In.  the  event  it.  is  requested  by  the  de- 
fense under  tbe  record  in  this  case  becomes 
unimportant,  It  needs  no  aigummt  .to  dem- 
onstrate that  where  a  man  has  committed 
what  appears  to  the  Jury  to  be  a  deliberate 
murder,  if  they  should  belles  a  verdict  of 
not  guilty  on  account  of  Insanity  would  turn 
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him  at  large  npon  the  public.  It  vonld  ma- 
terially affect  their  determination  of  the 
cause.  The  court  should  therefore  Inform 
the  Jury  that  such  a  verdict  may  not  neces- 
■arlly  so  result,  and  that  under  the  law  It  .is 
a  matter  for  the  court  to  determine  whetbt^r 
his  running  at  large  would  endanger  public 
peace  and  safety.  This  would  In  no  sense  be 
stating  to  the  jury  what  the  penalty  would 
be,  or  what  the  court  would  do  under  such 
circumstances ;  nor  Is  such  the  import  of  the 
requested  instruction,  bince  the  law  re- 
quires the  Insanity  to  be  established  beyond  a 
reasonable  doubt,  unless  the  jury  is  fully  en- 
lightened as  to  the  law  bearing  on  the  sub- 
ject, this  defense,  however  Insane  may  be 
the  accused,  becomes  Indirectly  eliminated. 
Jurors  are  not  presumed  to  knoW  the  law  gov- 
erning the  issues  presented.  If  they  were, 
instructions  would  probably  not  be  required. 
I  am  of  the  opinion  that  the  Constitution  in- 
tended that  the  jury  should  be  sufficiently  ap- 
prised of  every  phase  of  the  law  governing 
the  case  as  would  enable  them  fully  to  de- 
termine the  course  they  should  pursue  under 
the  evidence  adduced  at  the  trial.  This  was 
not  done  In  this  case. 

Believing  that  the  defendant  has  been  de- 
prived of  his  constitutional  and  Statutory 
rights  in  this  respect,  I  therefore  dissent  from 
the  conclusions  announced  by  the  majority, 
and  think  the  judgment  of  the  court  below 
should  be  reversed,  and  a  new  trial  ordered. 


<54  0r.  68S) 

KBSLER  et  al.  v.  NICD  et  aLt 

(Snpieme  Court  of  Oregon.    Oct  0,  1909.) 

1.  Appeal  aho  Bbsos  (i  80«)— "FM»ax  Dk- 


The  '^nal  decree"  in  partltioa,  within 
Const  art  7,  I  6,  limiting  the  review  by  the 
Snpreme  Court  of  decisions  of  the  circuit  court 
to  those  that  are  final,  is  that  entered  on  con- 
firmation of  the  report  of  referees. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Brior,  Cent.  Dig.  {  450;  Dec.  Dig.  |  80.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  8,  pp.  2774-2788;    voL  8,  p.  7663.] 

2,  Afpeai.  ard  Bbbob  (|  782*)— DiSKiasAit— 
Want  or  Jubibdictior. 

It  being  patent  from  the  face  of  the  record 
that  the  decree  in  partition  U  interlocntory, 
the  court  will  of  its  own  motion  dismias  the 
appeal  therefrom  for  want  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  i  8138;   Dec  Dig.  1  792.*] 

Appeal  from  Circuit  Court,  Washington 
County;  J.  U.  Campbell,  Judge. 

Suit  by  Abraham  L.  Kesler  and  others 
against  Charles  W.  Nice  and  others.  Decree 
for  plalntlfrs.  Defendants  appeal.  DIsmlaB- 
ed. 

The  plaintiffs  brought  this  suit  for  parti- 
tion of  a  lot  in  the  city  of  Forest  drove,  and 
allege  that  four  of  them  and  two  of  the  de- 
fendants are  the  owners  in  fee  simple  and 
t  Rehearing  denied  October  K,  igOt. 


tenants  in  common  thereof;  that  on  the  lot 
there  is  a  small  house,  so  ittuated  that  the 
premises  cannot  be  divided  and  the  several 
shares  allotted  to  the  persons  entitled  there- 
to, The  answer  denies  that  the  plaintiffs 
have  any  interest  in  the  lot,  and  afltonatively 
avers  that  the  de^epdanta  are  the  sole  own- 
ers thereof  and  prays  for'  a.  dismissal  of  the 
suit  llie  cause  #«8 -submitted  to  the  trial 
court  upon  a  stipulation  of  the  parties  as  to 
the  facts,  and  on  July  27,  1900,  an  interlocu- 
tory decree  was  rendered  by  the  court  estab- 
llsblng  the  rights  of  the  parties  in  conformity 
with  the  averments  of  the  complaint,  and  di- 
recting a  sale  of  the  property  by  a  refere* 
named  therein.  The  defendants  have  at- 
tempted to  appeal frqm  thla. decree. 

W.  M.  Zangley  &  Son,  for  appellants.    B. 
T.  Bagley,  for  respondents. 


SLATER,  J.  (after  stating  the  facts  «• 
above).  The  jurisdiction  of  this  court  to  re- 
view the  decisions  of  the  circuit  court  Is  exr 
preesly  limited  to  such  as  are  final  decisions. 
Section  6,  art  7,  Const.  Finality,  tbeteforei 
must  be  put  to  the  suit  by  the  circuit  <mirt 
before  an  attempt  can.  properly  be  made  to 
have  the  decision  therein  revised  lA  t^ 
court  Shirley  v.  Birch,  16  Or.  %  4,  18"  Phc. 
344;  Conrad  v.  Packiiu;  Co.,  84  Or.  987,  48 
Pac.  659,  S2  Pac.  1134^  67  Paa  1021.  AsA 
It  ha«  been  settled  in  this  court  that  in  sulti 
for  partition  the  only  decree  that  is  1^  tb« 
statute  declared  to  be  "effeetnid  focever,'! 
and  "binding  and  aondnsiyc,"  and  therefor* 
final,  is  that  entered  upoo  confinaation  o( 
the  report  of  referees.  All  orders  or  decrees 
in  the  regular  course  of  proceedings  prior  to 
that  time  are  merely  Interlocatery.  Steriisv 
v.  Sterling,  48  Or.  201,  72  Pae.  741.  TMsls 
the  only  final  decree  aoDtemplatea  by.  th4 
statute,  and  the  only  one  from  whldi  an  $ip- 
peal  will  lie.  Bybee  v.  Bummers,  4  Oe.  854i 
No  ohjectloB  to  the.  Inrlsdlctlon  of  the  cborf 
has  been  suggested  by  any  vt  the  parties,  but 
the  want  of  jurisdiction  iS'  patent  upon  the 
face  of  the  record;  aad,  the  subjeet-matter 
of  the  suit  Involving  the  title  to  reslty,  N 
is  the  duty  of  the  court,  at  ftay  stage  of  the 
proceedings,  when  the  want  of  juriadlcttoii 
appears,  to  refuse  to  proceed  further,  and  to 
dismiss  the  appeal.  Evans  v.  Christian,  4 
Or.  375;  McKay  v.  Freeman,  6  Or.  449,  453; 
State  V.  McKlnnon,  8  Or.  487,  482.  The  reC 
ord  shotild  show  affirmatively  the  proper  tak- 
ing of  all  steps,  aud  the  existence  of  all  the 
facts  necessary  to  confer  jurisdiction  npoii 
the  appellate  court    2  Cyc.  102S. 

Since  the  printed  abstract  upon  which  the 
cause  is  being  submitted  by  stipulation  of  the 
parties,  in  li«u  •(  the  transcript,  shows  that 
the  decree  b  tiiterlocutpry,  and  not  final,  the 
appeal  must  be  dismissed^  and  it 'is  so  or^ 
dered. 
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455  Or.  227) 

KREBS  JEIOP  CO.  r.  LIVESLST  et  a1. 
(Supreme  Court  of  Oreeon.    Oct.  S,  1906.) 

1.  JaDOMBirr  (|  714*>— Bbb  Judicata— Qhm- 

noKS  Concluded. 

A  decision  in  a  fonner  action  between  the 
•ame  parties  for  breach  of  a  contract  is  res 
judicata  in  a  subsequent  action  for  a  different 
breacli  in  wliich  issues  related  to  that  decided 
were  raised. 

[Eid.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1240;    Dec.  Dig.  I  714.*] 

i  Appeal    an0    Erbob    (|    173*)— Beview— 
QuEarnoRB  Nor  Baibxo  Bklow. 

Where  a  contention  by  defendant  as  to  a 

.construction  of  a  contract  waa  not  raised  below 

in  any   manner,  it  will  not  be  considered  pn 

appeal. 
[E<d.  Note.— For  other  cases,  see  Appeal  and 

Krror,  Gent  Dig.  H  1079-1120;    Dec.  Dig.  i 

173.*] 

&  PuEADiiro  (t  S80*>— lasuxB. 

An  allegation  of  the  complaint  wbicn  was 
not  demurred  to,  but  was  denied  by  the  answer, 
was  an  issue  in  the  case  upon  which  testimony 
vas  admissible, 

-    [Ed.    Note.— For   other   eases,    see   Pleading 
CenL  Dig.  |  1237;   Dec.  Dig.  I  88a*] 

•4.   SaUCS   (i  87*>— EVIDEKCB— INTXBPEEKTAIIOH 
or    COKTBAOT— OOMDUCT    OT   PABXI£8. 

Where  a  contract  provided  for  delivery  of 
bops  at  rither  of  two  places,  the  parties,  by 
'permitting  tbe  buytr  to  designate  the  place  of 
-delivery  of  the  first  installment,  interpreted  the 
contract  to  permit  him  to  do  so,  so  tliat-  in  an 
action  thereon  parol  evidence  was  adltaissible  to 
show  such  eondnct  of  the  parties  as  to  the  place 
tt  delivery. 

[Bd.  Not»<— For  other  cases,  see  Sale*,  Dec. 
Dig.  i  87.*] 

^   WrTNE88B8   (S  267*)— DiSCBETION   OY  TbLAL 

,    Court  —  Cross-examination  —  Exclusioit 

OF   BvrDENCB. 

Cross-examination  as  to  any  matter  eon- 
aected  with  the  dirtet  examination  is  largely 
within  the  trial  court's  discretion,  and  it  does 
not  abuse  such  discretion  In  excluding  testi- 
mony unless  it  affirmatively  appears  that  th6 
-question  asked  on  cross-exSimination  related  to 
testimony  given  on  direct  esaminatioa. 
.  (Ed.  Note.— Fbr  other  cases,  see  Witnesses, 
Cent  Dig.  i|  923-930;  Dec  Dig.  i  267.*) 
t  Baxxs  (f  871*)  —  AcnONB  —  Conditions 

■    FtaCEDENI^TxNDEB    OF    PERFORMANCE. 

A  refusal  before  time  of  performattee  to 
cnoply  witii  tiia  contract  if  not  withdrawn,  m- 
Ueves  the  other  pa^y  of  offering  to  perform 
before  suing  thereon,  so  that  where  the  buyer 
refused  to  perform  by  designating  the  place  of 
^livery,  before  time  of  performance,  as  requlr- 
-cd,  at  Wbkk  time  the  seller  was  ready, '  abBeu 
and  willing  to  deliver,  and  would  have  deiiverea 
if  the  buyer  had  designated  the  place  of  de- 
Hvery,  the  seller  was  not  bound  to  tender  de- 
liveiy  before  suing  tor  breach  of  the  contract. 
.  [Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  i  1067 ;    Dec.  Dig.  i  871.*] 

Appeal  from  Circuit  Court,  Marlon  Oonn- 
trt  Oeo.  H.  Burnett,  Judge. 

Action  by  tbe  Krebs  Hop  Company  against 
T.  A.  tiivealey.  and-  Bnother,  doing  bUBlocBS 
as  T.  A.  Uvealey  ft  Oo.  From  a  Judgment 
for  plaintiff,  defendaiits  appeal.    Affirmed. 

Bee,  also,  51  Or.  S2T,  92  Pac.  1064. 

This  Is  an  action  to  recover  damages  for 
an  alleged  breach  of  a  -Written  agreement 


Tbe  complaint  states  tiuit  tbe  plaintiff;  Is  a 
corporation,  and  that  the  deleudants  are 
partners,  and  avers.  In  substance,  that  on 
August  25,  1004,  a  contract  was  consumr 
mated  whereby  the  defendants  stipulated 
to  buy,  and  the  plaintiff  to  sell,  &00.000 
pounds  of  prime  Oregon  hops,  to  be  grown 
on  the  latter'g  farm  in  Polk  county,  of  which 
quantity  100,000  pounds  were  to  be  de- 
livered t.  o.  h.  cars  at  Independence,  Or.,  or 
In  like  manner  boat  at  Murphy's  Landing, 
not  later  than  October  ISth  of  each  year 
from  1905  to  1906,  inclusive,  for  which  prod- 
uct the  defendants  were  to  pay  14  cents  a 
pound,  and  to  advance  on  account  thereof 
12,000  in  April,  a  like  sum  In  May,  $6,000 
in  September,  and  the  remainder  vrhea  the 
bops  were  delivered  and  accepted;  that  the 
designation  of  the  places  of  delivery  was  In- 
serted In  the  contract  for  the  benefit  of  the 
defendants,  whose  duty  It  was  to  advice 
the  plaintiff  at  which  place  the  property 
should  be  left;  that  on  previous  years  the^ 
had  indicated  the  locality,  with  which  b»- 
lection  the  plaintiff  acquiesced;  that,  in 
wder  to  ascertain  where  the  crop  so  grown 
In  1907  should  be  surrendered,  tbe  plalntlil 
about  October  10th  of  that  year  notified  the 
defendants  that  It  had  100,000  pounds  of 
contract  hops  for  then^  and  requested  to 
be  Informed  at  which  of  the  specified  place* 
delivery  should  be  made,  but  defendants  re- 
fused to  comply  therewith,  and  In  the  year 
1906  had  unlawfully  attempted  to  reecind 
tbe  agreement,-'  and  -wrongfi/Ily  declined  t^ 
receive  any  hops  thereunder;  that  plaintiff 
duly  i>erformed  all  the  terms  of  the  con- 
tract required  to  be  kept  by  it,  and  in  Octo- 
ber, 1907,  was  able,  ready,  and  willing  to 
transfer  to  the  defendants  f.  o.  b.  at  either 
place,  100,000  pounds  of  prime  Oregon  bops, 
grown  that  year  on  the  farm  mentioned, 
and  would  have  offered  to  surrender  that 
quantity  if  the  defendants  had  designated 
the  place  where  It  should  be  left,  but,  be- 
cause of  their  refusal  in  this  respect,  ths 
plaintiff  was  unable  to  tender  a  delivery; 
that  on  October  15,  1907,  the  defendant  re- 
fused to  receive  any  of  the  hops  or  to  pay 
the  stipulated  price  therefor;  that  at  that 
time  hops  of  the  quality  so  on  hand  were 
worth  at  the  places  named  only  8  cents  a 
pound;  and  that  in  consequence  of  such 
refusal  the  plaintiff  had  sustained  damages 
In  the  sum  of  $6,000,  for  which  Judgment 
was  demanded.  The  answer  denied  the  ma- 
terial allegations  of  the  complaint  and  averr 
red,  in  effect,  that  without  the  defendants' 
Icnowledge  or  consent  the  plaintiff  about 
February  1,  1906,  sold  and  conveyed  Ibi 
farm,  assigned  the  contract,  and,  as  collater- 
al security,  transferred  the  sums  of  money 
stipulated  to  be  advanced  to  Ladd  &  'Bueh, 
bankers,  which  alienations  were  In  viola- 
tion of  the  terms  of  the  contract.  In  conse- 
quence of  which  the  defendants  rescinded 
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the  agreement  and  so  notified  Ladd  &  Bu^ 
and  the  plaintiff. 

For  a  second  defense  It  Is  alleged  that  on 
Febrnary  1,  1906,  Ladd  &  Bush,  with  plain- 
tiff's knowledge  and  consent,  notified  the 
defendants  of  the  assignments  of  such  an- 
ticipated payments,  whereupon  they  request- 
ed a  copy  of  the  transfer  and  a  statement 
of  the  ownership  of  the  farm  from  such 
bankers,  but  they  refused  to  comply  there- 
with, in  consequence  of  which  the  plaintiff  is 
estopped,  and  ought  not  to  be  permitted,  to 
allege  or  prove .  that  the  contract  has  not 
been  violated  by  It,  or  that  any  payments 
have  matured  or  will  accme  thereunder. 

For  a  third  defense  It  Is  alleged  that  on 
March  24,  1906,  the  defendants  notified  the 
plaintiff  tiiat  in  consequence  of  such  trans- 
fers they  abrogated  the  contract,  and  that 
thereafter,  and  during  that  year,  the  plain- 
tiff raised,  harvested,  and  baled  more  than 
100,000  pounds  of  prime  bops,  but  did  not 
tender  or  offer  to  deliver  any  part  thereof 
to  the  defendants,  who,  by  reason  thereof, 
were  induced  to  believe  that  it  assented  to 
Buch  rescission,  which  facts  are  pleaded  In 
bar  of  a  recovery  herein. 

The  allegations  of  new  matter  In  the  an- 
swer were  denied  by  stipulation.  In  lieu  of 
a  reply,  and,  the  cause  having  been  tried, 
Judgment  was  rendered  against  the  defend- 
ants, and  tbey  appeal. 

W.  M.  Kaiser  and  Wirt  Minor,  for  appel- 
lants. John  A.  Carson  and  Thos.  Brown, 
for  respondent. 

MOORE,  C.  J.  (after  stating  the  facts  as 
above).  An  action  involving  an  alleged  prior 
breach  of  the  contract  herein  waS  determin- 
ed by  this  court,  which  held  that  the  con- 
veyance of  the  farm,  and  the  assignment  of 
the  advance  payments  which  were  to  have 
been  made  on  account  of  the  purchase  of 
the  hops  did  not  render  it  Impossible  for  the 
plaintiff  to  perform  its  part  of  the  agree- 
ment, and  therefore  the  alienations  made 
to  the  bankers  did  not  justify  a  rescission 
of  the  contract  by  the  defendants.  Krebs 
Hop  C!o.  T.  Livesley,  61  Or.  527,  92  Pac. 
1084.  The  conclusion  thus  reached  was  in 
a  different  action,  but  as  it  related  to  one 
of  the  issues  now  raised,  and  was  litigated 
by  the  identical  parties  hereto,  we  shall 
take  it  for  granted  that  such  question  was 
finally  settled  by  the  former  adjudication. 
"The  law,"  says  Mr.  Justice  Bean  in  Port- 
land Trust  Co.  V.  Coulter,  23  Or.  131,  133, 
Si  Pac.  280,  281,  "is  well  settled  that  a  deci- 
sion of  this  court  upon  a  point  distinctly 
made  becomes  in  all  subsequent  proceedings 
between  the  same  parties  concerning  the 
same  subject-matter,  and  upon  the  same 
facts,  the  law  of  the  case  by  which  we  are 
bound  whatever  our  views  might  be  upon  an 
original  consideration  of  the  matter."  To 
(be  same,  effect  are,t{ie  followint;  cases: 
Stager  T.  Troy  Laundry  Co.,  41  Or.  141,  6S 


Pac.  405;  Pacific  Biscuit  Co.  v.  Dugger,  42 
Or.  613,  70  Pac.  523;  Baker  County  v.  Hunt- 
ington, 48  Or.  588,  87  Pac.  1036,  8»  Pai: 
144;  Balnes  v.  Coo«  B«y  Navigation  Co.,  40 
Or.  192,  89  Pac.  371.  No  «rror  was  therefore 
committed  In  refusing  to  receive  in  evidence 
the  deed  to  the  farm  in  Polk  county  or  the 
assignment  of  all  the  payments  accruing 
under  the  contract,  executed  by  the  plain- 
tiff to  Ladd  &  Bush,  or  In  rejecting  the  cor- 
respondence between  the  latter  and  the  de- 
fendants in  relation  to  such   alienations. 

It  is  contMided  by  defendants'  counsel 
that,  though  100,000  pounds  of  hops  were 
to  be  delivered  each  year,  the  contract  was 
nevertheless  entire,  to  wit,  for  the  sale  of 
500,000  pounds,  the  delivery  thereof  to  be 
In  annual  Installments  from  1905  to  1909, 
inclusive,  and,  this  being  so,  the  failure  of 
the  plaintiff  to  deliver  any  'hops  In  the  year 
1906  constituted  such  a  breach  of  the  condi- 
tions to  be  performed  by  it  as  to  warrant  a 
rescission  of  the  agreement  by  the  defend- 
ants. It  wUI  be  remembered  that  the  an- 
swer  alleged  that  the  plaintiff  In  the  year 
1906  raised,  harvested,  and  baled  more  than 
100,000  pounds  of  prime  hops,  but  failed  to 
tender  or  offer  to  deliver  any  part  thereof 
to  the  defendants.  This  averment  was  de- 
nied by  a  stipulation  which  served  the  pur- 
pose of  a  reply.  The  bill  of  exceptions  does 
not  refer  to  any  failure  or  neglect  to  deliver 
hops  In  the  year  mentioned,  except  by  an 
inference  which  might  possibly  be  deduced 
from  the  court's  refusal  to  permit  Conrad 
Krebs,  a  witness  for  the  plaintiff,  to  answer 
the  following  question:  "In  1900,  is  it  not 
a  fact,  Mr.  Krebs,  that  hops  were  worth 
more  than  15  cents  per  pound  on  the  15th 
day  of  October,  and  that  is  the  reason  why 
you  did  not  tender  the  delivery?"  The  ob- 
jection Interposed  to  the  Inquiry  was  that 
it  was  not  proper  cross-examination,  there- 
by impliedly  stating  that  no  testimony  had 
been  given  by  the  witness  on  that  subject, 
which  implication  Is  not  controverted  In 
any  manner.  The  legal  principle  now  sng- 
gested  does  not  appear  to  have  been  raised 
by  an  Instruction,  a  request  to  charge,  or 
In  any  manner  at  the  trial  of  this  cause  la 
the  lower  court,  and  for  that  reason  the  ques- 
tion is  not  here  for  consideration. 

It  Is  maintained  by  defendants'  counsd 
that  an  error  was  committed  in  permitting 
Conrad  Krebs,  over  objection  and  exception, 
to  testify  as  follows:  "Q.  Now,  with  ref- 
erence to  this  provision  in  this  contract 
about  the  place  of  delivery,  what  has  beeu 
the  dealings  between  you  and  the  defendants 
with  reference  to  that?  A.  In  1905  they 
were  delivered  on  the  boat.  The  first  year 
they  indicated  they  wanted  the  hops  deliver- 
ed to  the  boat  on  the  rly«t,  and  we  hauled 
them  to  the  boat  Q.  Hauled  them  there  at 
their  request?  A,.  Yes,  sir."  It  Is  argued 
that,  although  the  plaintiff  demanded  to  be 
informed  as  to  wblehi  of  the  specified,  places 
the  defendants  desired  the  hops  to  be  lef^ 
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tbelr  refasal  to  comply  tberewltfa  Ad  not 
absolve  It  from  the  obligation  to  elect  the 
place  of  delivery,  or  excuse  It  from  making 
a  tender  thereat.  The  complaint  averred 
that  on  previous  years  the  defendants  had 
designated  the  place  of  delivery,  with  which 
selection  the  plaintiff  bad  complied.  This 
ullegation  was  not  challenged  by  demurrer 
but  was  denied  by  the  answer,  and  hence 
testlmouy  in  relation  thereto  was  within 
the  Issues.  Whenever  the  terms  of  a'  writ- 
tea  contract  are  imperfect  or  Indefinite,  but 
the  parties  to  the  agreement  have  acted  upon 
It  In  a  specifled  manner,  they  have  thereby 
Interpreted  the  language  employed  in  a  par- 
ticular way,  and  such  construction  Is  bind- 
Ing  apon  them.  Howell  v.  Johnson,  38  Or. 
571,  64  rac.  659l  If  bnt  one  place  of  de- 
livery had  been  named  in  the  contract,  no 
uncertainty  could  have  existed  in  relation 
to  the  locality,  and  In  BUdi  case,  if  the  de- 
fendants bad  not  rescinded  the  agreement. 
It  would  have  been  incumbent  upon  the  plain- 
tiff to  have  tendered  a  delivery  of  the  hops 
at  Buch  place  within  the  time  specifled. 
Holmes  v.  Whltaker,  23  Or.  319,  31  Pac 
705;  Longfdlow  v.  Huffman,  48  Or.  486,  00 
Pac.  807.  The  contract  provided  for  a  de- 
livery of  the  hops  at  Independence  or  at 
Murphy's  Landing.  It  is  not  to  be  supposed 
that  the  plaintiff  was  required  to  take  the 
hops  to  both  places  for  shipment,  and  hence 
It  was  necessary  for  one  of  the  parties  to 
sdect  the  locality  to  which  the  bales  should 
be  hauled  front  the  farm,  and,  as  the  agree- 
ment was  silent  on  this  subject,  the  parties 
thereto  have  given  to  it  a  construction  that 
permitted  the  defendants  to  deeignate  the 
place  of  delivery,  and,  this  being  so,  no  er- 
ror was  committed  In  receiving .  the  testi- 
mony in  relation  to  the  prior  transactions 
respecting  the  conduct  of  the  parties  as  to 
the  place  of  leaving  the  product  agreed  to 
be  sold. 

Objections  were  sustained  and  exceptions 
reserved  to  the  following  questions  put  to 
Conrad  Krebs,  on  the  ground  that  answers 
to  the  Inquiries  would  not  be  proper  cross- 
examination,  to  wit:  "In  1907,  Is  it  not  a 
fact,  Mr.  Krebs,  that  hops  were  worth  mote 
than  15  cents  per  pound  on  the  l^th  day  of 
October,  and  that  is  the  reason  why  yon  did 
not  tender  the  dellvfe^T*  "Is  It  not  tnife 
that  some  one  else  was  interested  in  the 
hops  along  with  the  Krebs  Hop  Company, 
tbe  hops  that  were  raised  on  the  placeT' 
"Did  you  deliver  this  year  -any  hops  at  either 
Independence  or  Murphy's  Landing  for  these 
defendants?'  A  similar  ruling  was  made  on 
ttie  same  ground  respecting  the  testimony  of 
John  Carmlchael,  a  witness  for  plaintiff,  who, 
having  stated  on  direct  examination  that  he 
pnrcbased  a  portion  of  the  hops  raised  on 
the  plaintiff's  farm  In  the  year  1907,  was  not 
permitted  on  cross-examination  to  answer 
the  following  question:  "Did  you  buy  them 
of  tte  Kreiw  Hop  Company?"  It  to  main- 
tained by  defendants*  countelthai  in  Tef  using 


to  permtt  these  questlom  to  be  answered 
errors  wer«  committed.  It  nowhere  appears 
In  the  bill  of  exceptions  that  Krebs  or  Car- 
mlchael had  given  any  testimony  that  would 
have  rendered  the  questions  thus  asked  prop- 
er on  cross-examination.  An  adverse  party 
may  cross-examine  a  witness  as  to  any  mat- 
ter stated  in  his  direct  examination,  or  con- 
nected therewith.  B.  &  O.  Comp.  g  849.  The 
cross-examination  of  a  witness  within  the 
limit  thus  prescribed  is  a  matter  resting 
largely  in  the  discretion  of  the  trial  court, 
and,  before  its  exercise  of  such  power  can  be 
held  erroneous,  it  must  appear  affirmative- 
ly that  the  question  asked  on  cross-exam- 
ination related  to  the  matters  stated  by  the 
witness  on  his  direct  examination.  That 
fact  is  not  disclosed  by  ttie  bill  of  excep- 
tions herein,  and  for  that  reason  we  conclude 
that  no  error  was  committed  as  alleged. 

Bxeeptlona  having  bflea  taken  to  parts 
of  the  Instmetlons,  it  Is  maintained  that 
the  court  erred  In  charging  tbe  Jury  as  fol- 
lows: 

"(1)  In  view  of  all  the  testimony  about 
the  situation  of  the  subject  of  this  contract, 
and  of  the  parties  to  it,  and  their  conduct 
in  re8i>ect  to  the  constmctioB,  tbe  court  will 
constme  this  contract  set  forth  in  the  com- 
plaint as  making  it  the  duty  of  the  defend- 
ants to  designate  the  place  of  the  delivery 
of  the  hops  tmder  the  contract  either  at  In- 
dependence or  at  Murphy's  Landing;  and 
their  failure  to  designate  the  place  of  de- 
livery within  a  reasonable  time,  or  as  soon 
as  It  could  he  conveniently  done  after  they 
were  notified  to  do  so  by  plaintiff,  would 
constitute. a  breach  of  tbe  contract  on  their 
part.  It  was  their  duty  under  the  contract 
to  designate  the  place  of  delivery,  and  to  be 
.present  at  the  plaee  of  delivery  to  receive 
the  hops  under  the  contract.  If  they  re- 
fused to  do  that,  that  would  constitute  a 
breach  of  the  contract,  for  which  they  would 
be  liable  In  damages  if  the  plaintiff  had 
performed  its  part  of  the  contract 

"(2)  If  you  find  under  the  rules  of  law  that 
I  have  announced  to  you  that  the  defend- 
ants broke  their  contract,  and  that  the 
plaintiff  was  in  a  situation  to  comply  with 
its  contract,  and  vras  ready,  able,  and  will- 
ing to  comply  with  it  within  the  rules  I 
have  given  yon,  you  would  proceed  to  as- 
sess the  damages  in  favor  of  the  plaintiff." 

What-  has  hereinbefore  been  said  in  rela- 
tion to  the  admission  of  testimony  respect- 
ing the  construction  placed  upon  the  written 
agreement  by  the  parties  to  It,  imposing 
on  the  defendants  the  duty  to  designate  the 
place  of  delivery  of  the  hops,  will  apply  to 
the  first  instruction,  which  announces  the 
well-settled  rule  that  where  a  contract  is 
doubtful  or  ambiguous,  or  where  it  does 
not  expressly  provide  for  the  performance 
of  the  terms  contemplated,  and  the  parties 
to  the  agreement,  have  themselves  given 
to  the  language  used  a  particular  construc- 
tion,  bach  Interpretation   is  binding   qpon 
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them.  C«itral  Trust  Co.  ▼.  WabBsb,  etc.. 
By.  Oo.  (C.  C.)  34  Fed.  254; .  Beiwner  y. 
Oxley,  80  Ind.  580;  Hosmer  ▼.  McDonald, 
80  Wl8.  54,  40  N.  W.  112.  The  eecond  In- 
atruetlon  seems  to  be  consonant  with  the 
rule  stated  in  Longfellow  y.  Huffman,  48 
Or.  48G.  491,  90  Pac.  907,  900,  where  Mr. 
Chief  Justice  Bean  says:  "A  declaration 
by  one  party  to  a  contract,  made  prior  to 
tbe  time  fixed  for  the  performance,  that  he 
will  not  comply  with  such  contract,  if  not 
withdrawn,  may  dispense  with  or  excuse 
an  offer  to  perform  by  tbe  other  party  be- 
fore bringing  his  action.  •  •  •  But  it 
does  not  ordinarily  excuse  ability  to  per- 
form." The  bill  of  exceptions  shows  that 
the  plaintiff  offered  in  evidence  a  notice  of 
rescission  Issued  by  the  defendants  March 
24,  1906,  and  also  proyed  that  on  October 
15,  1007,  and  prior  thereto,  it  had  on  hand, 
and  was  ready,  able,  and  wHUnir  to  d^ver 
100,000  pounds  of  prime  hops,  grown  on  Its 
farm  that  year,  and  would  haye  tendered 
a  delivery  thereof  If  the  defendants  had 
designated  the  place  Wtaete  the  hops  shotild 
l>e  Ifeft  These  facts  bVing  tbe  ctise  within 
thd'-mle  last  stated,  and  no  error  waa  com- 
mltt6d  in  giving  the  instruction. 

•Others  errbn  are  assigned,  but,  deeoiing 
them  unimportant  and  that  the- legal  <lnes- 
tlonei  Involved  were  settled  in  the  former  ac- 
tlod,  the  Judgment  is  affirmed. 


la  re  niQOINS'  ESTATB.    (L.  A.  2^411.) 

(Supreme  Court  of  California.     Sept.  8,  1909. 
'     Rehearing  Denied  Oct.  8,  1909.) 

1.  Wii-LS  (I  S2i*y  —  Contest  —  Nonsuit  — 
(.JaoTjNDS— Statute. 

The  court  has  no  anthority  to  grant  a 
n«n^uit  except  in  the  cases  specified  in  Code 
Civ.  Proc  $  581,  which  does  not  include  the 
\yithdrawal  £rom  the  jury  of  an  issue  of  undue 
influence,  in  a  will  contest,  for  alleged  lack  of 
auAcient  evidence'  to  support  it. 

fEld.  Notew— For  other  cases,  see  Wills,  Cent. 
Dig.  I  769;    Dec.  Dig.  |  324.*] 

2.  WiLM  (f  324*)— Contest— Nonsuit— IssuKs 

— WlTHOBAWAI,    nOH    JURT. 

Withdrawal  of  an  issue  of  undue  influence 
In  a  will  contest  from  the  jury,  at  the  close  of 
the  evidence;  was  equivalent  to  an  order  grant- 
ing a  nonsuit  as  to  one  of  the  causes  of  action. 
FESd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  8  769;  Dec.  Dig.  {  324.*] 
.1.  Wiixs  (5  324*)— Contest— Grounds— WiTH- 

DRAWAL   FBOU   JUBT. 

Where  probate  of  a  will  was  contested  on 
the  ground  ot  undue  influence  and  testamentary 
incapacity,  the  court,  in  the  absence  of  a  request 
by  the  proponent,  should  not  have  taken  the 
issue  of  undue  Influence  from  the  jury  on  the 
theoty  that  the  evidence  was  Insuf&cient  to  jus- 
tify its  submission. 

.  [Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig:  I  769;    Dec.  Dig.  |  S24*] 

4.  Wiuus  (S  824*)— Contest— Submission  to 
Jury. 

Where  the  evidence  in  a  will  contest  Is  so 
conclusive  In  favor  of  the  proponent  that  the 


court  would  have  been  bound  to  f^  aside  a 
verdict  in  favor  of  the  contestant,  it  could  re- 
fuse to  submit  the  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  767 ;    Dec  Dig.  8  324.*] 

5.  Tmai,    (g    160*)  —  Nonsuit  —  Motion  — 

Gbounos. 

Plaintiff  is  ordinarily  entitled  to  a  motion 
specifying  tbe  grounds  on  which  a  nonsuit  is 
asked,  that  he  may,  by  amendment  or  further 
proof,  supply  the  suggested  defect. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  868;   Dec.  Dig.  8  160.*] 

e.  Appeal  and  Error  (8  218*)  —  QuranoNB 

VKft  Raised  at  Triai.. 

Where  a  defect  urged  to  support  a  nonsuit 
is  one  which  might  have  l>een  cured  if  called 
to  plaintiffs  attention,  defendant  cannot  urge  It 
for  tbe  first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  1807 ;   Dec.  Dig.  i  £13.*] 

7.  Appeal  and  Ebsob  (8  1061*)— ERRONEOUS 

Nonsuit— Prejudice. 

Where  tbe  defect  in  contestant's  case  in  .a 
will  contest  is  incurable,  in  so  far  as  the  claim 
of  undue  influence  is  concerned,  the  Supreme 
Court  will  not  order  a  reversal  because  of  er- 
ror in  granting  a  nonsuit  withont  formal  mo- 
tion therefor,  merely  that  the  case  may  lie  snb- 
mitted,  to  the  jut;  on  that  issue.  . . 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4210 ;   Dec.  Dig.  8  1061.*] 

&  WiLoc^  (8  324*)— Undue  Inj-i-uence— Evi- 
dence. 

Evidence  held  insufficient  to  justify  Submis- 
sion of  the  issue  of  undue 'influence  in  the  wlU 
contest  to  the  jury. 

[Ed.  Notck- For  other  cases,  see  Wills,  Cent 
Dig.  8  769;   Dae  Dig.  J  324.*] 

9.  WiLLfl  (8  166*)— CoRTaew— UwowB  In»m;- 
..  bnce— Presumption.         ^  . 

Testator,  before  executing  his  will,  con- 
sulted an  attorney  who  visited  Mm  for  that  pur- 
pose. At  this  interview  no  member  of  his  cam- 
ily  but  his  wife-  was  present  His  wife's  com- 
munity interest  was  explained  to  him  to  consist 
of  one-half  of  the  estate,  which  be  declared 
would  be  sufficient  for  her,  and  he  then,  after 
discussing  the  matter  with  tbe  attorney,  deter- 
mined the  shares  to  be  given  bis  children.  Beld 
sufficient  to  overcome  the  presumption  of  nndue 
influence  arising  from  confidential  relations  be- 
tween testator  and  the  child  leceiTin^  the  larg- 
est share,  coupled  with  activity  on  his  part 
in  preparing  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  424:    Dec.  Dig.  8  166.*] 

10.  Wills  (8  165*)— Bxecutioic— Undub  In- 
fluence. 

Undue  influence,  to  avoid  a  will,  must  de- 
stroy testator's  free  agency  at  the  time  and  in 
tlie  very  act  of  making  the  testament 

[Ed.  Note.— For  other  cases,  sea  Wills,  Cent 
Dig.  8  375;    Dec  Dig.  8  155-*] 

11.  WiTNESsas  (8  198*)— CoMPBrairoT— ArroB- 
WBT— Privilege. 

In  a  will  contest  an  attorney  testified  that 
he  had  been  requested  by  proponent  to  draw  a 
deed  to  be  executed  by  testator  conveying  all 
bis  property  to  proponent;  that  he  prepared 
the  paper,  but  testator  refused  to  sign  it,  and 
on  the  following  day  witness  had  another  con- 
versation with  proponent.  Held,  that  there  be- 
ing evidence  that  the  relation  of  attorney  and 
client  existed  between  proponent  and  attorney, 
the  details  of  the  last-mentioned  conversation 
and  concerning  the  balance  of  the  first  conver- 
sation were  privileged  under  Code  Civ.  Proc. 
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{  1881.  rabd.  2,  i«IatiiiK  to  eoDfident  domnrtni- 
cations  between  attorney  an^  client. 

(Ed.  Note.— For  other. cases,  gee  WitneBse*, 
C*nt.  Dig.  a  747.  753;  Dec.  Dig.  S  198.*] 

12.  WiLls  (I  1C4*)— Contest— EviBKMCB— Re- 
moteness. 

Evidence  that  testator  had  pTppessed  his  dis- 
approval of  contestant's  marrioge,  which  occur- 
red in  March.  1879,  was  admissible,  its  re- 
moteness affecting  its  weight  rather  than  its 
admissibility. 

I  Ed.  Note.— For  other  oases,  see  Wills,  Cent. 
Dig.  i  410;   Dec.  Dig.  {  104.*] 

13.  Appeai,  and  Error  (§  1056*)— Evidence— 

EXCLOSION— PBEJtrmCB. 

Bxclnsion  of  evidence  in  a  will  contest  that 
decedent  had  stated,  from  3  to  5  years  before, 
that  he  intended  to  keep  certain  property,  aft- 
erwards conveyed  to  proponent  top  testator's 
daoichter  and  another  son,  was  not  prejndicial, 
having  no  direct  bearing  on  the  issues  of  tea- 
tamcntnry  incapacity  and  undue  influence. 

[Ed.   Sole.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4187;    Dec.  Dig.  f  1056. •] 

14.  Appeal  and  Error  (§  1058*)— Harmless 
Erbob— Exclusion  of  Evidence- Evidence 

AL8EADT    RKCBIVED. 

Exclusion    of    tsvidence    already    received, 
when  offered  a  second  time,  is  not  prejudicial. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4195 ;  Dec.  Dl^.  |  'lOoS.*] 

15.  Evidence  .(S  5r)S*)—EScPERTs— Cross-ex- 
amination—LiMrrATioNS—DiBCRTOON. 

Since  th«  trial  court  has  a  wide  range -ot 
discretion  in  fixing  the  limits  of  croa8-«nmip»- 
tion,  contestants  having  been  allowed  a  reason- 
ably free  opportunity  to  develop  any  considera- 
tion of  reliability  of  experts  as  to  testator's 
mental  condition,. the  eourb  did  not  abuas  its  diw 
cretion  in  refusing  to  pecg^t  (xmtestanta  to  ask 
expert  aHenists  on  cross-examination  whether 
they  would  put  the  management'  of  $.W,000 
worth  of  property  into  the  hands  of  a  man  of 
testator's   mental'  and  physical  condition. 

[Ed.    Notei— For   other,  cases,   see    Bvidenoe, 
Cent  Dig.  |  2379;    Dee.  Dig.  S  558.*!  . 

16.  Evidence  (|  553*)— H^poTHtrriCAii  Qu£^. 
TioNs— Facts  Assumed. 

A  hypothetical  qTTestion  assmning  facts  of 
which  there  is  no  evidence  is-  objeetienhble.        i 
fBd.   Note'— For:  other  'caaest'-see  Evidence, 
Cent  Dig.  {  2373;   Dec.  Dig.  S  553.*] 

17.  Wnxs  (I  82*)  —  UHBSAaoHAEiuc  Pnovi- 
BIOKB— JEfjfkct. 

In  the  absence  of  defect  of  testamentary 
capacity,  a  will  will  not  be  set  aside  because  its 
provisioBs  are  unreasonaMei^  uniuitiiral,  foolish, 
or  unjnst  ,     ,, 

[Ed.  Note.— For  other  cases,  see  WiUa,  Cent. 
Dig.  8  203 ;    Dec.  Dig.  i  82.*] 

18.  Wills    (S   331*)— Contest- Instbuchons 
— Testamentary  Capacity. 

An  instruction  that  fevery  one  has  the  ri^ht 
to  dispose  of  his  property  according  to.hhi  own 
desires,  and  that,  if  there,  is  no  defect  of  tes- 
tamentary capacity,  effect  must  be  given  to  his 
will  Irrespective  of  its  provisions  or  of  his  rea- 
sons or  motives  for  making  such  disposition,  and 
that  the  jacy  were  not  at  liberty  to  consider 
tlie  character  of  the  provisions,  was  not  er- 
roneous in  that  it  removed  from  the  jury's  con- 
sideration the  terms  of  the  will  Itself. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  786;   Dec. 'Dig-  §  331.*] 

19.  Wills  (|  830*>— CowTEsr-^TKsrAMENTABT 
Capacitt—Inwbw-tionb— "Sound    Mind." 

An  instruction  that  if  testator  has  suSicirat 
mentality  to  recognize  those  who  are  the  ob- 
jects of  his  botmty,  or  sfabuld  be,  and  to  recollect 


the  prroperty  that  he  is  to  bestow,  and  that  he 
is  making  iiis  will,  the  courts  have  no  right  to 
disturb  if,  and  that  testators  have  testamentary 
capacity  if  they  can  recognize  to  whonr  their 
bounty  should  go,  or  the  fact  of  to  whom  the}' 
wiidi  It  to  go,  and  that  they  have  property  of 
which  they  wish  to  dispose,  was  not  error 
when  construed  with  other  instructions  proper- 
ly defining  "sound  mind"  as  one  capable  of  ra- 
tionally thinking,  reasoning,  acting,  and  deter- 
mining for  himaeif,  or  a  person  of  "sound  and 
disposing  mind"  as  one-  who  is  in  oossessioh  of 
natural  mental  faculties  '  of  mind  capable  of 
rationally  thinking  and  acting  for  himself. 

[Ed.  Note.— For  other  cases,  see  Willsv  Gent^ 
Dig.  H  77fr-781;    Dec.  Dig.  5  330.*  . 

For  otlier  definitions,  see  Words  nnd  Phrases, 
yj^  7,  pp.  6555-6559;    vol.  8,  p.  7802.]. 

30.  ArvtUih  AND   Erbob  (8  703*)— Rbqokdb— 
Biu.  of  Exceptions— Instructions. 

w'here  the  only  reference  to  instructions 
alleKPil  to  have  been  refused  was  In  appeHant's 
specification  of  errors  at  the  close  of  the  bill,  of 
excep'tjpns,  and  the  bUl  of  exceptions  failed  to 
show  that  any  instructions  were  requested  or 
rpfiL-sed,  the  assignments  were  iinsupporfed  by 
the  bill  and  could  not  be  considered ;  the  as- 
signments not  being'  evidence  that  the  reQuesKv 
were  made  or  denied. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  2931;   Dec.  Dig.  8  70S.*]' 

DapartmsBt  1.,  Apyml  from  ^{iperior 
Gotiit,.  San  Dieg»>  County;    N.  H.   ConlUin, 

.ADplicatiOD  by  Horbert  R.  Higginp  tot 
the  probate  o<  the  mtIU  qf  Thomas  J.  .HIk- 
Kim,  deceased,  to  which  Albert  E.  Bliggins 
{(sA  another  filed.  oUectlon.  The  wl^ll  waa 
admitted  to  probate,  and  jsontestaut^  ^PP.e^l 
from  an  order  denying  tbeir  motloD  (or -a 
new  trial.    Affirmed.  ( 

Bebeariag  denied;  BEAXIT,  C-  !l...,dl8- 
sentlng. 

FMwin  H.  Lammc,  Puterbaugh  ft  Pnter- 
bniigh,  and  H.  E.  Doollttle,  for  appellantx. 
Wright,  Schooiiover  ft  WInnek,  for  respond- 
ent. .    I         • 

•  SI.OSS,  i.  Thomas  J.  Hlgglns,  a  r«Aaefit 
of  the  county  of  San  Diego,  died  In  said 
county  on  the  5th  day  of  September,  1907. 
He  left  as  Ills  heirs  Ms  widow,  Phoebe  B. 
HTIgglns,  a  danghter,  Cornelia  B.  Chick,  And 
two  sons,  Albert  E.  Higglns  and  Herbert 
R.  Higglns.  A  paper,  purporting  to  be  the 
will  of  the  decedent,  was  oCfered  for  pro- 
bate by  Herbert  R.  Higglns,  and  vwlttsen 
opposition  thereto  filed  by  Albert  B.  Hig- 
glns and  Comellft  B.  Chick.  Two  grounds 
of  contest — niismindness  of  mind  awd  un- 
due Influence  exerted  by  Herbert  R.  Hlg- 
glTis — were  set  up  by  the  contestants.  The 
proponent  having  filed  an  answer,  the  con- 
test proceeded  to  trial  before  a  Jury.  Aft- 
er all  the  evidence  on  both  sides  hod  been 
produced,  the  eonrt,  of  Its  own  motion, 
withdrew  from  the  jury  the  Issue  of  un- 
due Influence,  •  submitting  tbe  single  ques- 
tion of  the  competency  of  Thomas  J.  Hig- 
glns to  make  a  last  will  and  testament.  A 
verdict  In  favor  of  such  competency  wns  re- 
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turned,  and  an  order  admitting  the  alleged 
will  to  probate  followed.  The  contestants 
appeal  from  an  order  denying  their  motion 
for  a  new  trial. 

Great  stress  is  laid  by  the  appellants  upon 
the  point  th.1t  the  court  erred  In  refusing  to 
submit  to  the  Jury  the  issue  of  undue  Inllu- 
ence.  The  ruling  was,  in  effect,  equivalent 
to  an  order  grrantlug  a  nonsuit  as  to  one  ot 
the  causes  of  action.  The  cases  In  which  a 
judgment  of  nonsuit  may  be  entered  are  set 
forth  In  section  681  of  the  Code  of  Civil 
Procedure,  and  the  court  baa  authority  to 
grant  such  judgment  only  in  the  cases  spec- 
ified by  law.  Hanna  v.  De  Garmo,  140  OaL 
172,  73  Pac.  880.  There  Is  no  provision  In 
our  statutes  authorizing  the  court  (except 
under  circumstauces  not  appearing  here)  to 
grant  a  nonsuit  without  any  motion  to  that 
end  by  the  defendant.  It  would  seem,  there- 
fore, that  the  court  below  should  not,  in  the 
absence  of  any  request  by  the  proponent, 
have  taken  the  Issue  of  undue  influence  from 
the  jury.  But,  under  the  facts  disclosed  by 
the  bill  of  exceptions,  this  error  or  irregu- 
larity was  not  such  as  to  justify  a  nver- 
sal.  The  evidence  on  the  Issue  of  imdne  in- 
fluence was  so  conclusive  in  favor  of  the 
proponent  that  the  court  would  have  been 
bound  to  set  aside  a  verdict  In  favor  of  ap- 
pellants. When  this  condition  appears  tbe 
court  ia  "justified  In  refusing  to  submit  the 
case  to  a  Jury."  Estate  of  Morey,  147  Oal. 
495,  82  Pac.  57.  A  plaiutitr  is  ordinarily  en- 
titled to  a  motion  specifying  the  grounds 
upon  which  a  nonsuit  Is  asked  In  order  that 
he  may,  by  amendment  or  further  proof, 
have  an  opportunity  to  supply  any  defect 
suggested.  Where  such  defect  Is  one  whli'li 
might  have  been  cared,  if  called  to  tbe 
attention  of  the  plalutUt,  it  would  obviously 
be  unjust  to  permit  a  defendant  to  urge  It 
for  the  first  time  in  the  appellate  court. 
People  V.  Banvar^,  27  Cal.  474;  Miller  v. 
Luco,  80  Cal.  261,  22  Pac.  195;  Palmer  & 
Rey  V.  MarysviUe,  etc.,  Co.,  90  Oal.  108,  27 
Pac  21;  Durfee  v.  Seale,  139  Cal.  604,  78 
Pac.  435.  But  this  consideration  has  no  ap- 
plication to  a  case  where  tbe  evidence  has 
been  fully  presented,  and  the  plalutlfC  has  to- 
tally failed  to  make  out  a  case  which  would 
support  findings  in  bis  favor.  Where  there 
is  no  reason  to  believe  that  any  additional 
evidence  tn  support  of  the  complaint  could 
be  produced,  it  is  difficult  to  see  what  sub- 
stantial benefit  would  be  derived  from  a 
formal  motion  for  nonsuit,  based  on  the  In- 
sufilclency  of  tbe  evidence.  Such  Is  the  sit- 
uation here.  Tbe  defect  in  contestants'  case 
is  incarable,  and  the  court  will  not  order  a 
reversal  for  the  mere  purpose  of  having 
submitted  to  the  jury  an  issue  which  could 
not  be  decided  in  favor  of  contestants. 
"Granting,"  as  was  said  In  Estate  of  Mor- 
ey, supra,  "that  tbe  course  pursued  in  this 
ease  was  Irrejsular,  it  does  not  follow  that 
It  is  fatal  to  the  judgment,  even  on  appeal." 

It  U  not  necessary  to  set  out  the  erid^ce 


at  length  In  order  to  support  onr  conclusion 
that  a  verdict  finding  that  the  will  had 
been  obtained  by  undue  Influence  could  not 
have  been  sustained.  The  contestants  show- 
ed that  for  some  months  prior  to  his  death 
tbe  testator,  a  man  of  advanced  years,  had 
reposed  great  confidence  in  his  eon  Herbert, 
the  respondent,  and  that  the  latter  had  from 
time  to  time  Importuned  his  father  to  settle 
his  affairs.  The  deceased  was  suffering 
from  physical  ailments,  and,  according  to 
the  testimony  offered  by  contestants,  bad 
become  greatly  weakened  mentally.  Tbe 
will  was  executed  on  the  day  preceding  the 
testator's  death.  Said  will,  after  recogniz- 
ing the  right  of  the  widow  to  one-half  ot 
the  estate  (the  whole  being  community  prop- 
erty) and  bequeathing  to  her  the  household 
furniture,  gave  to  the  daughter,  Mrs.  Chick, 
one-sixth,  to  Albert  K.  Hlggins,  two-sixths, 
uud  to  Herbert  R.  Higgius,  three-sixths  of 
tbe  reBidu&  It  also  confirmed  a  deed,  there- 
tofore made  by  the  testator  and  his  wife, 
conveying  a  valuable  lot  to  Herbert  H.  Hlg- 
gins. In  all  the  testimony  of  contestants 
there  was  nothing  to  show  the  exercise  ot 
any  actual  pressure  or  Influence  by  the  pro- 
ponent, luiless  It  be  found  in  his  efforts^ 
some  months  prior  to  the  exectttlon  of  the 
will,  to  induce  his  father  to  dispose  of  all 
his  property.  But  his  importunities  in  this 
direction  were  unsuccessful.  They  were 
uniformly  resisted  by  the  testator.  Giving 
to  contestants  the  ftall  force  of  the  presump- 
tion of  undue  Influence  arising  from  the 
confidential  relations  between  the  testator 
and  the  proponent,  oonplecl  with  activity  on 
the  part  of  the  latter  In  the  preparation  of 
the  will  (In  re  McDevitt,  95  Cal.  17,  33,  30 
Pac  101;  Coghill  ▼.  Kennedy,  119  Ala.  641* 
24  South.  459),  this  presumption  was  fully 
met  and  overthrown  by  the  uncontradicted 
evidence  showing  the  actual  circumstances 
surrounding  the  preparation  and  execution 
of  the  will.  Estate  of  Morey,  supra.  It  waa 
shown  that  the  testator,  before  exebutlng 
bis  will,  had  consulted  with  an  attorney, 
who  visited  him  for  that  Dumooe.  At  this 
interview  no  member  of  his  family,  except 
his  wife,  was  present  The  nature  and  ex- 
tent of  a  surviving  wife's  Interest  in  com- 
munity property  was  explained  to  the  testa- 
tor, who  said  that  one-balf  of  the  estate 
(all  ot  which  he  declared  to  be  conunttnity 
property)  would  be  sulHcient  provision  for 
Mrs.  Higglns.  Concerning  tbe  disposition  of 
the  other  half,  he  said  he  did  not  desire  to 
give  his  daughter  an  equal  share.  He  first 
spoke  of  giving  her  |1,500,  but  before  the 
close  of  tbe  interview  mentioned  the  sum 
of  $2,500.  He  stated  that  be  did  not  want 
Mr.  Chick,  his  daughter's  husband,  to  han- 
dle any  considerable  amount  of  his  property. 
In  the  afternoon  of  the  same  day  the  attor- 
ney, accompanied  by  his  son,  returned  with 
a  draft  of  tbe  proposed  will.  In  the  absence 
of  the  proponent  the  testator  was  asked  for 
his  decision  ref ardlngr  ttx  sfft  to  hla  asqgli* 


Digitized  by 


Google 


CaL) 


J»  B9  HIGGINB'  BSTA^rV. 


■  9 


ter.  He  expreaaed  a  ttiongbt  of  ratoiag  It  to 
^.600.  The  attorney  thea  suggested  a  dM- 
slon  Into  Bliareg  Instead  of  a  cash  legacy. 
This,  after  some  consideratlou,  was  aptirov- 
ed  by  the  testator,  and  he  fixed  upon  the 
proportions  of  one-sixth  to  Mrs.  O  ick,  two- 
slxtba  to  Albert,  and  three-sixths  to  Herbert. 
Blanks  which  had  been  left  In  the  draft 
were  filled  accordingly  and  the  will  was  ex 
ecuted.  Its  other  provisions,  such  as  ap- 
pointment of  executor,  etc.,  followed  the  di- 
rections of  the  testator.  In  the  face  of  this 
■bowing,  which  we  hare  set  forth  in  mere 
outline,  there  Is  no  basis  for  the  claim  that 
the  win  was  procured  to  be  made  by  the  un- 
due Influence  of  the  proponent.  "Undue  in- 
fluence, however  used,  must,  in  order  to 
avoid  a  will,  destroy  the  free  agency  of  the 
testator  at  the  time,  and  In  the  very  act  of 
the  making  of  the  testament.  It  must  bear 
directly  upon  the  testamentary  act."  Estate 
of  Donoyan,  140  Cal.  390,  73  Pac.  1081;  Es- 
tate of  McDevltt,  95  CaL  17,  30  Pac  101; 
J&tate  of  Langford,  108  Cal.  608,  41  Pac. 
701;  Estate  of  Calkins.  112  Cal.  2»a,  44  Pac. 
577:  In  re  Wilson's  Estate,  117  Cal,  2(32,  49 
Pac.  172,  711.  The  proof  above  recited 
amounted  to  a  demonstration  that  in  deter- 
mining upon  the  testamentary  dispositli.m 
of  his  property  the  testator  was  forming  his 
own  conclusions  and  expressing  his  own  in- 
tentions. On  the  issue  of  unsoundness  of 
mind  there  was  teAtimony  in  support  of  con- 
testants' position,  but  there  la  no  contention 
that  tliere  was  not  ample  evidence  the  other 
way  to  support  the  verdict  In  favor  of  the 
testator's  competency. 

Objection  is  made  to  c^taln  rulings  on 
the  admissibility  of  evidence.  Will  H.  Hol- 
comb,  an  attorney  at  law,  testified  that  he 
had  been  requested  by  the  proponent  to 
draw  a  deed  to  be  executed  by  the  decedent, 
coDTeylng  all  of  the  tatter's  property  to  said 
inoponent.  He  prepared  the  paper,  and  took 
it  to  the  house  of  the  testator,  who  refused 
to  sign  It.  On  the  following  day  Holcomb 
liad  anotlier  conversation  with  the  propo- 
nent The  testimony  tended  to  show  that 
the  relation  of  attorney  and  client  existed 
between  Holcomb  and  the  proponent,  and 
tlie  court  did  not,  therefore,  err,  in  refusing 
to  permit  the  witness  to  state  the  details  of 
the  last-mentioned  eonversatlon.  Code  Oiv. 
Proc  f  1881,  subd.  2.  Tlie  same  may  be  said 
of  the  question  asked  Holcomb  on  redirect 
examination  regarding  thd  "t>alance"  of  the 
first  conversation  between  himself  and  pro- 
ponmt.  Such  part  of  this  conversation  as 
was  shown  bad  been  brought  out  by  con- 
testants over  tlie  proponent's  objection. 
There  was,  therefore,  no  waiver  of  the  point 
of  privileged  communication.  ■ 

The  contestant  Cornelia  B.  Chick  had  hew 
married  to  Martinez  Chick  In  March,  1919. 
The  proponent  was  permitted  to  show  that, 
at  that  time,  the  testator  had  expressed  his 
disapproval  of  the  marriage.  The  occurrence 
was  so  remote  la  pe4nt  ^  time  that  tt  conid 


throw  but  little  Il^t  on  tiie  question  of  the 
feelings  between  father  and  daughter  at  the 
date  of  the  will.  The  lapse  of  time,  how- 
ever, affected  the  weight,  rather  than  the 
admissibility  of  the  testimony.  On  similar 
reasoning,  the  court  might  well  have  admit- 
ted, Instead  of  excluding,  as  It  did,  the  testi- 
mony of  one  Gordon  (offered  by  contestants) 
to  the  eflTect  that  the  decedent  had  stated, 
some  three  or  four  or  five  years  before,  that 
be  intended  to  ke^  certain  property,  after- 
ward conveyed  to  respondent,  for  his  daugh- 
ter and  his  son  Albert  But  this  testimony 
had  no  such  direct  and  Immediate  l>earing  on 
any  of  the  ultimate  issues  that  Its  exclusion 
could  furnish  a  ground  for  reversal.  A  differ- 
ent ruilBg  could  not  have  affected  the  result. 

Albert  E.  Biggins,  one  of  the  contestants, 
was  called  in  rebuttal,  and  asked  what  ad- 
vances had  been  made  to  him  by  his  father. 
Objection  to  the  question  was  sqstained.  It 
may  be  conceded  that  the  state  of  the  case 
was  sudi  as  to  make  the  inquiry  material. 
But  the  ruling  was  not  prejudicial,  since  the 
witness,  wben  called  at  an  earllor  stage  of 
the  trial,  had  already  testified  that  all  the 
advance  he  had  received  from  hie  father 
amounted  to  about  $2,300.  Repetition  would 
have  added  no  force  to  this. 

In  each  of  two  Instances  a  witness,  dnly 
qualified,  having  given  his  opinion  that  the 
testator  was  of  sound  miud,  was  asked  by 
contestants,  on  cross-examination,  whether  he 
would  put  the  management  and  disposition 
of  $50,000  worth  of  property  Into  the  bands 
of  a  man  In  the  mental  and  physical  condi- 
tion of  the  testator.  An  objection  was  sus- 
tained. It  may  be  said  that- the  inquiry  was 
proper  cross-examination  for  the  purpose  of 
testing  the  value  of  the  opinton  given  by  the 
witness.  Even  so,  we  think  the  ruling  did 
not  constitute  prejudicial  error.  The  trial 
court  hoe  a  wide  range  of  discretion  la  fix- 
ing the  limits  of  cross-examination  (Broma- 
gln  V.  Bradshaw,  39  Cal.  24 ;  Sllvarer  v.  Han- 
sen, 77  CaL  679,  20  Pac.  186),  and  the  record 
does  not  show  any  abuse  of  discretloa  Id 
tlie  ruling  complained  of.  The  conteatonts 
were  allowed  a  reaepnablsr  free  opportunity 
to  develop  by  cross-examination  any  consider- 
ation affecting  the  reliability  of  the  opinliw 
given  by  the  witness.  Dr.  Hulbert  was  called 
bgr  ccmtestants  as  an  expert  witness.  An 
obflectlon  to  one  of  the  hypothetical  questions 
ariced  hUn  was  properly  sustained.  There 
was .  no  evidence  of  facts  assumed  as  the 
basis  of  the  question. 

The  only  remaining  points  are  those  rtiat- 
Ing  to  ip^tructlona.  In  Instruction  8  the 
court  told  the  jury  that  "every  one  bas  tlie 
right  to  dispose  of  his  property  aceordioK 
to  his  own  desires,  and  if  tltere  is  no  defect 
of  testamentary  capacity  the  law  must  give 
effect  to  his  will,  irrespective  of  its  provisioui^ 
or  of  his  reasons  or  motives  for  making  such 
disposition ;  and  the  jury  are  not  at  liberty 
to  consider  the  cliaracter  of  its  provisions,  but 
are  solely  to  determine  wbetber  It  was  bis 
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win."  The  obJectJcdi'  raised  to  thW  Instrue- 
tioriby  appellants  Is  that  It  removes  from  the 
consideration  of  the  Jury  the'  terms  of  the 
will  itself.  No  doubt  the  natore  of  the  tes- 
tamentary provisions  may  be  such  as  to  Indi- 
cate, Ifl  connection  with  other  evidence,  a 
want  of  capacity  to  make  a  will.  And  where 
the  will  makes  an  Irrational  or  unnatural 
disposition  of  property,  this  Is  a  circum- 
stance to  be  considered  in  determining  the 
state  of  mind  of  the  testator.  But,  if  there 
be  no  defect  of  testamentary  capacity,  a  will 
is  not  to  be  upset  because  Its  provisions  may 
seem  to  the  court  or  the  Jury  to  be  unreason- 
able, unnatural,  foolish,  or  unjust.  In  re 
Wllsdn's  Estate,  117  Cal.  262,  2T7,  49  Pac. 
172,  711 ;  In  re  McDevltt,  95  Cal.  33,  80  Pac. 
101.  We  think  the  instruction  complained 
of  went  no  further  than  to  declare  tbe  rule 
as  we  have  just  stated  It.  The  declaration 
that  the  jury  is  not  to  consider  the  character 
of  the  provisions  of  the  will,  and  the  preced- 
ing statements  that  the  law  must  give  effect 
to  the  will,  "irrespective  of  its  provisions,  or 
of  his  reasons  or  motives  for  making  such 
disposition,"  are  all  alike  qualifled  l^  the  pre- 
liminary clause,  "If  there  is  no  defect  of  tes- 
tamentary capacity."  Such,  apparently,  was 
the  interpretation  given  to  this  very  instruc- 
tion when  it  was  upheld  by  this  court  'in  Ins- 
tate of  Nelson,  132  Cal.  182,  64  Pac.  294. 

We  see  no  error  In  the  other  Instructions 
criticised.  In  telling  the  jury  that  "If  there 
still  remains  to  him  (the  testator)  a  sufBclent 
mentaltty  to  recognize  those  who  are  the  ob- 
jertS  of  his  bounty,  or  should  be,  and  to  rec- 
ollect the  property  that  he  is  to  bestow,  that 
It  Is  Ws  will  he  la  making,  and  the  courts  and 
juiy  have  ao  right  to  disturb  It,"  and  that 
•*lf  they  (testators)  have  what  is  known  as 
fAtilinentary  capacity,  If  they  can  recognize 
to  \^h«in  their  bounty  should  gt),  or  recognize 
the  ftict  of  to  whom  they  waait  It  to  go,  and 
the  fact  that  they  have  property  that  they 
wish  to  dispose  of,  it  la  a  sound  mind  snffi- 
CleBt 'for- them  to  make  a  testament,"  the 
OouMjWftS  not  undertaking  to  gtre  a  complete 
SeHiiltlon- of  testamentary  capacity,  but  Was 
tiferely  directing  the  attention  of  the  Jury  to 
Hie  estllbllshed  mle  tbat  Ideal  perfection  of 
Hjenailty  regarding  all  8nbJ(*ct8  Is  not  re- 
qdlred,  bot  only  saeh  degree  of  understanding 
tii  will  enable  the  testator  to  act  rationally 
In  the  matter  of  making  a  testamentary  dls- 
Iiosltion  of  his  property.  It  may  be  that  the 
langilHge  above  quoted  does  not  fuMU  all  the 
requirements  of  technical  acctiracy,  but,  when 
read  In  connection  with  other  instructions  de- 
fining a  sound  mind,' it  Is  apparent  that  the 
jury  could  not  have  been  misted  to  tb«»  prejn- 
dlcie  of  th^  appellants.  Among  other  things, 
the  court  told  the  jury  that  "a  sound' mind  is 
one  that  Is  capable  of  rationally  thinking, 
reosotiing,  acting,  and  determining  for  him- 
self, or  in  other  words,  a  person  of  sound 
and  disposing  mind,  who  is  in  possession  of 


fbe  natural  mental  fkdnltles  of  mlna  free 
from  delusioBB  and  capable  of  rationally 
thinking,  and  acting  for  himself."  Certainly 
the  instructions,  taken  together,  imposed  up- 
on the  proponent  as  severe  a  test  as  conid 
reasonably  be  asked  by  respondent  We  do 
not  suggest  that  these  Instrnctlons,  in  the 
precise  form  In  which  they  were  given, 
should  be  taken  as  models  for  future  cases, 
but  are  satisfied  that  they  did  not  derive  the 
appellants  of  any  substantial  right 

Of  the  Instructions  said  to  have  been  re- 
quested by  contestants  and  refused,  it  Is  suffi- 
cient to  say  that  the  bill  of  exceptions  falls 
to  show  that  any  Instructions  were  so  request- 
ed or  refused.  The  only  reference  to  them  Is 
in  the  specifications  of  error  at  the  close  of 
the  bill  of  exceptions.  Among  snch  specifica- 
tions are  several  to  the  effect  that  the  court 
erred  "In  refusing  to  give  to  the  jury  Instruc- 
tion No.  — ,  asked  by  the  contestants,  as 
follows:  (setting  forth  the  alleged  requested 
instruction)."  The  assignments  of  error,  un- 
supported by  the  substantive  part  of  the  bill, 
are  not  evidence  that  the  alleged  requests 
were  made  or  denied.  Goldman  t.  Bashore, 
80  Cal.  146,  22  Pac.  82;  Perrier  t.  Terrier, 
64  CJal.  23,  27  Pac.  960. 

The  order  denying  a  new  trial  Is  affirmed. 

We  concur !   ANGBLLOTTI,  J. ;  SHAW,  X 


ZBNDA  MIN.  &  MILti.  CO.  ▼.  TlPirm 
(Civ.  622.) 

(C!onrt  of  Appeal,  Second  District,  California. 
J6Iy  21,  1900.) 

1.  Judgment  ({  780*)— Lieu. 

The  owner  of  mining  land  agreed  to  con- 
vey it  to  C.  part  of  the  conslderatron  to  be  paid 
in  caah  and  the  balance  oot  of  tbenroceeds  of 
milling  the  ore  from  the  mine,  a  mill  for  which 
purpose  C.  agreed  to  install.  A«  a  part  of  the 
sartie  transaction  C.  assigned  h'la  contract  to  B. 
and  others  who  agreed  to  perforrb  the  covenants 
thereof.  -  Deeds  from  (M  oirtaer<t»  C.  and  from 
C.  to  B.  and  his  asaociataa  were  signed  and  de- 
posited In  escrow,  with  instructions  to  deliver 
them  on  performance  of  th^  conditions  specified 
to  B.  and  issdctatea.'  The  latter  fully  com- 
plied yiifh  the  '  coBtraot,  -whenapon  the  deed* 
were  delivered  and  recorded.  Betd,  that  C.  bad 
no  interest  In  the  property  to  which  a  judg- 
ment against  hini  rendered  after  the  date  of 
the  agreement  of  sale,  bat  prior  to  the  delivery 
of  the  deeds,  could  attach. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  Si  1341,.  134»-134a ;  Dec  Dig.  i 
780.*] 

2.  JnnouENi  (8  780*)--Lien. 

Civ.  Code,  i  853,  provides  that  when  a 
transfer  of  real  property  is  made  to  one  person, 
and  the  consideration  therefor  is  paid  by  or 
for  another,  a  trust  is  presumed  to  xesalt  in 
favor  of  the  person  by  or  for  whom  such  pay; 
raent  is  made.  Beld,  that  assuming  that  C.'s 
interest,  if  any,  acHjuIred  under  the  contract  did 
not.  prior  to  this  docketing  of  the  judgmint,  pass 
to  B.  and  his  a«80ciates,  yet,  the  latter  having 
pnid  the  entire  purcliase  price,  C.  acQuired  on 
the  delivery  of  the  deeds  merely  a  naked  legal 
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title  to  which  the  lieft:  dt  the'  jadgment  dM  nbt 
attach. 

[Ed.  Note.— For  other  cases,  see  JudemeDt, 
Cent.  Dig.  Si  1341,  1343-1349;  Dec.  Dig.  § 
780.*1 

S.   JODGMEXT   (8    785*)— I.IEW. 

The  lien  of  a  jndgment  creates  a  prefer- 
ence over  subMqaently  acqaired  righta,  but  in 
equity  it  does  not  attach  to  the  mere  legal  title 
to  the  land  as  existing  in  the  defendant  at  its 
rendition  ■  to-  the-  exclusion  of  a  prior  equitable 
tiUe  in  a  third  person. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i§  1358-1362:    Dec  Dig.  §  785.*] 

-1^  EXECTJIZOK    (S   272*)— SAU-tBOIU.'  FlBB 

PUBCHASEB.  .    .     . 

A  purchaser  at  a  sale  tinder  a  jndgtnent 
who  bad  actual  knowledge  of  the  record  of 
docamepta  evidencing  a  transaction  whereby  the 
judgment  debtor  bad  sold  bis  interest  in  the  land 
to  a  third  party,  and  of  the  possession  of  the 
latter,  had  notice  and  means  Bf  knowledge  eqniv- 
alent  to  notice  «f  such  third  party's  owaeisbip, 
•nd  acquired  no  title.  . 

[Ed.  Note.— For  other  cases,  «ea  EsacutioB, 
Cent.  Dig.  U  781-788;   Dec.  Dig.  {  272.*] 

Appeal  from  Superior  Conrt;  Kern  Coniv- 
ty ;  Panl  W.  Bennett,  Judge. 

Action  by  tbetzenda  Mining  &  Milling  Oom^ 
pany  (a  oorpotation)  against  W.  W.  TUBn. 
Judgment  for  plaintiff,  and  deftedant  ap- 
peals.   Affirmed. 

Tlios.  W.  Scott  aikd  Kemp  &  Collier,  for 
appellant  Waterman  &  Wood,  for  respon- 
dent. 

SHAW,  J.  On  November  28,.  1903,  defend- 
ant Tiffin  bad  docketed  In  Kern  county  a  de- 
ficiency Judgment  against  Qteotga  W.  Cum- 
mingB.  On  September  25,  1905,  claiming  that 
Cnmmlngs  had,  after  the  docketing  of  the 
Judgment  acquired  an  interest  in  certain  min- 
ing profierty  situated  in  Ken^  county,  the 
title  to  irhicb  then  stood  In  the  name  ,«f 
plaintiff,  to  which  the  lien' of  bis  Judgment 
had  attached,  defendant  had  an  ezecu^oip 
issued  and  caused  the  same  to  he  levied  upon 
Mid  mining  pr^ierty  and  sirid  to  satlatjr  said 
Jndgment  so  docketed  against  OnmmingB.  At 
the  sale  defendant  became  the  purchase 
thereof,  whereupon  plaintifl  brought  this  ac- 
tion to  quiet  title.  Judgment  mrnt  in  fayor 
M  plaintiff,  firom  whicb  defendant  prosecutes 
mn  appeal  upon  the  Judgment  r#ll. 

The  case  was  tried  .upon  an  .agreed  state- 
ment  of  tects,  fram  whicb  it  appears  that  on 
September  8th,  prior  to  the  dotkietlng  of  said 
Jndgmesit,-  Benjamin  O.  Pftrlow  enters  into 
an  agreement  with  Ctuumlngs  Whereby  be 
agreed  to  sell  and  convey  to  the  latter  aq 
undivided  '*/*»  iBteneat  in  said  mining  prop- 
erty, toother  with  certain  water*  rights  and 
mill  site  connected  therewith.  The  cpnslder- 
atlon  for  liuch  proposed  sale  was  $8,020, 
18,600  of  whlctt  was  payable  1»  cash,  add  the 
Imlance  to  be  paid  out  of  the  proceeds  of 
milling'  tbe  ore  from  the  mine,  a  mill  for 
which  purpose  Cnmmings  agr^.  to  Install 
within  algiht  months  from  September  '  8th. 


At  the. time  of  taterlng  into  this  cOntsacA 
Parlow  signed  and  acknowledged  two  deeds 
tonveylng  the  proDerty  to  Onmmlngsi  On 
tbe  isame .  day,-  and  as  a  part  of  the  same 
transaction,  Gummings  entered  into  a  con- 
tract with.  H.  W.  Bryson  and  asBOciatBa, 
which  was,  in  effect,  an  assignment  to:  Bry- 
son et  aL  of  the  contract,  secured:  by  him 
from  Fallow ;  Bryson  apd^asseciafiee  agreeing 
to  perform  the  covenants  made  by  Cummingii 
in  fata  coatcaet  witti  ParlDw.  As  part,  of  the 
same  tranaaction,  and  on  the  same-  4at<k 
QonunlQgs  signed  and  acknowledged.'  two 
deeds,  wherein  Bryson  and  associates.  weiif» 
made  grantees,  which  deedp  were  of  -llk^  ef- 
fect ost  those  wherein  he  was  made  grantee 
in  the  diseds  from  Padow.  Bryson  and  (tls 
associates  paid  to  Parlow  the  cash  payn^ent 
of  $3,500,  and  thereupon  the  contract  m^d* 
between  Parlow  and  Cummings,.  together 
with  tt^  deeds  from  Parlow  to  Cnr^mlngn, 
and  the  cpntract  between  Cununings  anfl 
Bryson  ^t  al.,  together  with  tbe  deeds  from 
Cummings  to  Bryson  And  aasodates,.  wei;e 
placed  In  escrow  with  InstructlooB  to  |tb« 
holder,  signed  by  all  of  said  parties,,  to, the 
effect  that  if  Bryson  and  associates  should, 
within  the  time  specified,  perform  the  ,opndi- 
tlons  specified  In  the  contracts,  all  of.  said 
papers  and  deeds  were  to  be  delivered  to  the 
latter;  otherwise,  and  in  case  of  failure  to 
comply  with  the  conditions,  the  Parlow 
ag;reement  and  deeds  by  him  made. to  Cum- 
mings should  be  delivered  to  Parlow,  and  the 
otb^r  papers  to  Cummings.  Bryson  ani  as- 
Boclafes  entered  into  possession  of  the  prop- 
erty, and  thereafter  fully  compiled  with  tte 
condltlonB  of  the  escrow  and  received  all  of 
the  papers  some  time  in  March, .10(%,. at 
which  time  all  of  them  were  filed  for" record, 
actual  notice  of  which  tact  defendant  bad 
long  prior  to'the  sale.  Plaintiff  was  created 
a  corpoi^atlon  by  Bryson  and  associated, 'and 
^ey,  by  deed  dated  February  24,  1004,  cpxtr 
veyed  all  of  said  property  qo  acquir^  'pip 
Parloi^  to  the' corporation.  CtimmIng8.;i4vW 
paid  anything  on  aeconnt  of  the  pufChase.of 
the  property ;  the  entlt«  conslderatioii  theiile- 
for  having  been  p&ld  b^  Bryson  and  a^tod- 
ktea.  After  entering  Into  possession  W' the 
property  on  September  8,  1903,  Bryson  et  all, 
and  plaintiff,  as  their  grantee,  mdde  Impro've- 
InentB,  extracted  -ore  from  sAld  mUe,  and 
milled  the  same.'  The  judgment  must  'b» 
sustained  on  Beve>ral  grounds. 

Appellant  argues  at  great  length  that  the 
deed  from  Parlo#  to  Cummings  did  not  be- 
come operative  prior  to  docketing  of  the 
Judgment,  but  subsequent  thereto.  Conceding 
this  to  be  true.  It  does  not  follow  that  Cum- 
mings acquired  any  interest  In  the  property 
by  virtue  of  -such  deed.  Under  Uie  provi- 
sions of  section  671,  Code  Civ.-  Proc.;  the 
JtMgment  when  docketed  became  a  lien  Upon 
such  real  property  situate  In  the  county  aiitt 
not  exempt  which  Cummings  might  then  own. 
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or  such  as  h«  mtght  thereafter  acquire,  until 
the  Hen  ceased.  Appellant  does  not  claim 
that  he  owned  the  property  at  the  time  of 
the  docketing  of  the  Judgment,  but  contends 
that  he  subsequently  acquired  the  '*/^a  Inter- 
est Whatever  Interest  Cummlngs  acquired 
was  by  virtue  of  the  Parlow  agreement,  pur- 
suant to  which  Parlow  signed  and  acknowl- 
edged deeds  to  the  property,  making  Cum- 
mlngs grantee  therein.  Ihese  deeds,  how- 
ever, were  not  delivered  to  Cummlngs,  nor 
was  It  contemplated  In  any  event  that  they 
should  be  so  delivered.  The  rights  of  Cum- 
mlngs of  whatever  character  or  value  were 
on  geptember  8th  prior  to  the  docketing  of 
the  Judgment,  actually  transferred  to  Bry- 
son  and  associates.  Cannon  v.  Handley,  72 
Cal.  133,  13  Pac.  315.  Thereafter  CnmmingB 
had,  and  could  have,  no  Interest  in  the  prop- 
erty. He  had  parted  with  all  Interest  In  or 
control  over  It  Howell  v.  Poster,  65  Oal.  178, 
8  Pac.  647;  People  ex  rel.  Ford  v.  Irwin.  14 
Oal.  428.  He  could  acquire  none  under  the 
instructions  of  escrow,  because  the  contracts 
and  deeds,  upon  compliance  with  the  condi- 
tions of  the  contract  by  Bryson  and  associ- 
ates, were  to  be  dellrered,  not  to  Ciilnmings; 
but  to  the  former.  In  whom  It  was  Intended 
to  vest  the  title. 

It  may  be  admitted  that  delivery  of  the 
Aeeds  conveyed  to  Cummlngs  an  apparont  in- 
terest in  the  property,  but  it  was  nothing 
more  than  a  naked  legal  titled  ,A,ssumIng  that 
his  interest,  If  any,  acquired  linder  the  Par- 
low contract  did  not  pass  to  Bryson  and  as- 
sociates on  September  8th  prior  t9  docketing 
of  the  Judgment,  nevertheless,  they,  Bryson 
et  al.,  paid  the  entire  purchase  price  and 
"the  doctrine  Is  well  established  that  where 
laud  is  purchased  iji  the  name  of  one  person, 
and  the  consideration  Is  paid  hy  another,  the 
^and  will  be  held  by  the  grantee  In  trust  for 
the  person  furnishing  the  consideration." 
Riley  V.  Martinelll,  97  Cal.  575,  32  Pac.  579. 
21  Ii.  R.  A.  33,  33  Am.  St  Rep.  209;  Currey 
V.  Allen,  34  Cal.  254;  Civ.  .Code,  i  853. 
"Whenever  one  is  a  mere  conduit,  as  where 
he  purchases  property  Ini  h\a  name  as  the 
agent  of  another,  with  the  tatter's  funds,  and 
subsequently  conveys  to  him,  there  Is  no  m- 
terest  to  which  a  Judgment  Hen  -can  attach." 
Freeman  on  Judgments,  g  373.  A  correct 
statement  of  the  rule  is  that  the  lien  of  a 
Judgment  creates  a  preference  over  subse- 
quently acquired  rights,  but  In  equity  it  does 
not  attach  to  the  mere  legal  title  to  the  lan^ 
as  existing  in  the  defendant  at  Its  rendition 
to  the  exclusion  of  a  prior  equitable  title  in  a 
third  person.  Wilcoxson  v.  MlUer,  48  Cal. 
193 ;  Atkinson  v.  Hancock,  67  Iowa,  452,  25 
N.  W.  701;  Ransom  v,  Sargent  22  Kan.  616; 
Freeman  on  Executions,  {  335.  Moreover,  ta 
addition  to  the  fact  that  Cummlngs  had  no 
Interest  in  the  proi^erty  to  which  the  lien  of 
the  judgment  attached,  defendant  by  reason 


of  actual  knowledge  df  the  record  of  the  doe* 
uments  evidencing  the  transaction,  and  pos- 
session of  the  property,  by  plaintiff,  had  no- 
tice and  means  of  knowledge  equivalent  to 
notice  (Lady  Washington  C.  Co.  v.  Wood,  113 
Cal.  482,  45  Pac.  809;  San  Diego  lAnd  Co.  r. 
La  Presa  School  DIst.,  122  Cal.  98,  54  Pac. 
528)  of  the  facts  showing  plaintiff  to  be  the 
real .  owner  of  the  property.  A  voluntary 
purchaser  from  Cummlngs  having  such  notice 
could  acquire  no  title  to  the  property  (Gal- 
land  V.  Jackman,  26  Cal.  79,  85  Am.  Dec.  172 ; 
Stoneslfer  v.  KUbnm,  122  Cal.  659,  66  Paa 
587),  and  a  purchaser  with  notice  under  Ju- 
dicial sale  could  occupy  no  better  position 
(O'Rourke  v.  O'Connor,  89  CaL  442;  Free- 
man on  Judgments,  g  366). 

The  several  documents,  contracts,  and 
deeds  constituting  but  one  transaction  ante- 
dating the  docketing  of  the  Judgment  and 
the  purpose  and  effect  of  which,  upon  com- 
pliance with  the  terms  thereof,  was  to  vest 
title  to  the  property  In  plalntUTs  grantors, 
who  had  paid  the  entire  purchase  price  there- 
to It  would  seem  clear  that  Cummlngs  never 
at  any  time  acquired  any  InteMst  in  the  prop- 
^ty,  and  that  defendant  possessing  full 
knowledge  of  all  the  facts  e(»istltutlng  the 
transaction  acquired  no  Interest  In  the  prop- 
erty by  reason  of  purchasing  the  s^me  at  a 
sale  under  execution  issued  to  enforce  pay- 
ment of  the  deficiency  Judgment  docketed 
against  Cummlngs. 

Judgment  affirihed.  '  ' 

We  concur:    ALLEN,  P.  XfTA(JGART,  J, 


PEOPLB  ▼.   WYATT.     (Cr.  129.) 

(Court  of  Appeal,  Second  District,  California. 
Aug.  6,  1909.) 

i.  Witnesses    (S   372*)— Caosa-ExAMiNATioif 
'  TO  Show  Bias. 

While  a  question  on  crM»«xaffllDatioii  to 
■kow  bias  was  proper,  such  a  qoestion  was 
improner  where  it  contained  a  covert  insiQua- 
tion  or  Improper  conduct  by  witness,  a  young 
girl,  which  vtM  not  neeasaary  to  disclose  the 
bias,  espeoaily  whtre  the  fact '  test ifled  to  by 
her  was.. positively  established  .^y  four  other 
witnesses,  and  no  otlipr  conclusion  than  guilt 
would  have  been  jTintlfied  If  her  testimony  had 
been  whoUji  discredited.  -    '' 

[Bd.  Note.— For.  other  cases,  see  Witnesses, 
Cent  Dig.  f«  1192-1199;   De<^  Dig.  |  872.«] 

8,  Wttressks   (I  268*)— CaoaB-BZAjmiaTioir 

—Scope  and  Extent, 

The  desire  of  a  client  to  satisfy  personal 
HI  feeling  against  a  witness  can  ncfrer  Justify 
an  attorney  in  adcing  questions  which  unneces- 
sarily reQect  on  the  character  of  aueh  witpeas. 

[Eld.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  931-9-18;    Dec.  Dig.  S.  268.^1 

Appeal  from  Superior  Court,  Loe  Angeles 
County;  Frank  R.  Willis,  Judge. 

Birt  W^att  was  convicted  ot  arson,  and 
from  the  judgment  and  an  order  denying 
a  motion  for  new  trial,  he  appeals.    AfBrmedi 
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Chas.  Ezra  WUUajdm,  for  appellant  U. 
S.  Webb,  Atty.  Gen.,  ana  Georgse  Beebe, 
Deputy  Atty.  Gen.,  for  the  People. 

TAGGART,  J.  Defendant  was  convicted 
of  the  crime  of  arson,  and  appeals  from 
a  jadgmeut  of  three  yeara'  imprlaonmeut  pro- 
nounced upon  a  verdict  of  guilty,  and  from 
an  order  denying  bis  motion  for  a  new  trial. 

The  only  error  urged  as  a  ground  for  a 
reversal  Is  based  upon  a  ruling  of  the  trial 
court  auatalning  an  objection  to  a  question 
addressed  to  a  witness  for  the  prosecution  on 
cross-cxamlnatloB.  It  Is  contended  that  the 
purpose  of  the  auestion  was  to  disclose 
animus  upon  the  part  of  the  witness  toward 
the  defendant  To  the  extent  that  It  was  di- 
rected to  this  end,  the  question  was  prop- 
er; and.  It  it  had  been  confined  to  this, 
sbonld,  and  no  doul^t  would,  have  been  al* 
lowed,  but  as  It  contained  a  covert  Insinua- 
tion of  Improper  oonduct  upon  the  part  of 
the  witness  to  whom  addressed.  It  was  not 
a  proper  question,  unless  the  part  containing 
such  insinuation  were  necessary  to  elicit 
the  Information  ceapeqtlng  the  anlmu&  Had 
this  element  b«en  omitted  from  the  question, 
the  witness  might  ha,ve  admitted  her  animus, 
or.  If  the  question  had  been  directed  to  this 
purpose  alone,,  and,,  she  had  refused  to  an- 
swer,' the  reasons  of  the  animus  might  have 
become  proper  matter  pf  cross-examination. 
It  is  apparent  however,  that  the  purpose 
was  to  reflect  upon  tb«  qharacter  of  "the 
witness  (a  young  girl),  and  the  court. was 
n9t  only  Justified  4n  sustaining  the  objec- 
tion, but  might  weU  have  tDstructBd  the 
Jni^  te  remove  from  thebr  consideration  any. 
suggestion  caused  by  .the  question.  The  duty. 
of  an  attorney  rappearlng  for  a  person  charg- 
ed with  crime  dops  not  require  that  he  shall 
introduce,  or  atteoipt  to  introduce,  or  'uur 
necessarily  inoorpcMrate  Iq  a  question  claim- 
ed to  have  heoi  -astced  for  some  other  pur-' 
pose,  mattor  prejudicial  to  the  hongr  or 
reput«^(m  of  elthei  a.  party  or  a  witness. 
In  tills  oase  the  facts  alleged  in  the  Informa- 
tion were  established  beyond  the  shadow  ot 
a  doubt  without  the  evidence  of  the  witness 
to  whom  this  question  was  addressed.  Her 
testimony  related  only  to  the  identification 
of  defendant  and  had  it  been  entirely  dis- 
credited, no  conclusion  but  that  of  the  guilt 
of  defendant  ceuld  have  been  drawn  from 
the  evidence.  Four  other  iMltnesses  positive- 
ly identified  the  defendant  m  a  way  that 
connected  Itim  mcrei  closely  with  the  crime 
than  did  the  testimony  of  the  witness  in 
question,  and  there  is  not  one  fact  In  the 
evidence  in  the  case  inconsistent  with  the 
testimony  of  these  witnesses  In  this  re-<' 
spect.  Code  Civ.  Proc.  {  282,  subd.  6.  It 
is  apparent  that  the  importance  of  her  testi- 
mony did  not  require  that  this  witness 
should  have  been  singled  out  for  this  attaclc. 
"Hie  form  of  the  question  Indicates  that  it 


was  intended  to  gratify  some  personal  feel- 
ing of  the  client,  and  we  cannot  refrain  from 
suggesting  to  attorneys  that  such  a  motive 
is  not  sufllclent  to  Justify  them  in  aslcing 
questions  of  this  character.  We  think  it  our 
duty  to  not  only  sustain  the  ruling  of  the 
trial  court,  but  commend  it  to  the  attention 
of  attorneys  for  their  future  guidance. 
Judgment  and  order  affirmed. 

We  concur:    ALLEN,  P.  J.;  SHAW,  3. 


STATE  V,  JACKMAN.    (No.  1,815.) 
(Supreme  Court  of  Nevada.     Sept.  23,  190B.) 

1.  COUBTS  (8  63*)— DiSTBlCT  CoUBTS— TKBMS— 

Statutoby  Pbovisions. 

Const,  art.  6,  i  7,  provides  that  the  times 
of  holding  the  Supreme  and  district  courts  shall 
be  as  fixed  by  lavf.  Prior  to  St.  1885,  p.  60,  c 
56,  I  5  (Comp.  Laws,  S  2571),  the  tarms  of  the 
(Uatrict  conrbs  had  been  definitely  fixed.  That 
section  provided  that  they  shoold  always  be 
open  for  tranBaction  of  business;  and  sectioM 
9  provides  that  court  should  be  held  in  each 
county  at  least  once  in  every  six  months.  Beer 
tion  9  wag  repealed  by  St.  1885,  p.  56,  c.  60 
(Comp.  Laws,  S  2573),  which,  however,  retain-' 
ed  the  provision'  that  court  shonld  be  held  ilk 
each  county  at  least  once  in  every  six  months. 
Held,  that  there  are  no  terms  of  the  district 
courts ;  the  .courts  bein^  always  open  and  aes« 
qloDB  had  at  the  cenvemenoe  of  the  judges  and 
as  the  business  may  require. 

[Ed.  Note.T-For  ether  cases,-  see  Courts,  Ceot 
Dig.  §§  208,  210;  Dec  Dig.  i  63.*]  > 

2.  CBntu^TAi.  Law,  (8  648*)— Tbiai/— AoJonitRT 

MENT. 

Comp.  ^liS-ns,.  8  43^r  providing  that  while 
the  Jury  are  absent  this  opurt  may  adjowm  ftem 
time  to  time,  as  to  other  business,  but  it  shali 
be  deemed  to  be  open  for  every  purpose  con- 
nected wJth  the  cause  submitted  to  the  jury  un* 
til  a  verdict  be  rendered  or  the  jury  discharged* 
and  Comp.  Laws,  8  4365,  providing  that  a  haaJk 
adjoummeDt  of  the  court  discharges  the  jury^ 
refer  to  the  situation  easting  after  the  jury  has 
l>een  impaneled  and  sworn. and  have  the  casi^ 
under  deliberation,  and  not  where  only  seven 
j.uror8  have  been  pfaeeA,  subject  to  peremptoiy 
challenge.  ■        •  ^ 

[Ed.    Note.— For   other   otses,  .see.  Criminal 
Law,  Cent  Dig.  8*1612;    D^Dlg.  f  649.*] 

3.  Cbiminai,  Law  (8  6J8*)  — Triai  — Begiw-' 

KING.     ■     .    • 

The  trial  of  a  criminal  case  does  not  begim 
strictly  speaking,  until  the  jury  is  impanelea 
and  sworn,  in  view  of  Comp.  La-ws,  |  4320,  stat- 
ing, the  Older  of  proceedings  .of  trial  (citing  '9 
Words  aqd  Phrases,  p.  7090  et  qBq.)i 

[Ed.    Note.— For    other   cases,    see  . Criminal 
Law,  Dec.  Dig.  8  618.*] 

4.  JuBT  (8  116*)— Impanbliho— CHAlUtKOl. 

On  September  2Sib  tS«-<;o«rt  ordered  the 
issuance  of  a  venire  of  150  names,  returnable 
on  October  5th,  and  names  to  tlrat  number  were 
regnlarly  drawn  and  the  venire  issued.  On  Sei>- 
tember  30th  the  court  vacated  the  order  of 
September  25th,  and  directed  that  the  names  in 
the  venire  then  in  process  of  being  served  be 
restored  to  the  trial  jury  box,  and  that  160 
names  be  drawn  from  the  trial  Jury  box,  and  a 
venire  issued  for  those  persons  to  attend  Oc- 
tober 7th  to  complete  the  panel  In  the  case; 
seven  jurors  having  been  passed.  Thereafter 
on  the  same  date  the  150  names  were  returned 
to  the  box,  and  the  judge  and  clerk  of  court 
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drew  OtenfMin  160  oamet  to  eomplete  the  pan- 
el, and  a  yenire  was  iasocd  to  serve  the  names 
«o  drawn.  Held  that,  conceding  irresnlarity, 
there  was  not  a  material  departnre  from  the 
forms  provided  by  statute,  expressly  made 
gronnd  for  challenge  to  the  panel  by  Comp. 
Laws,  i  4288;  material  departures  being  only 
such  as  aSect  the  substantial  rights  of  a  de- 
fendant In  securing  an  impartial  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  f  lie.*] 

6.  JUBT  (S  75*)— IMPANIXM5NT— VAOATIOK  0» 

Vbnirb— DisdBBTiON  or  COBBT. 

It  is  within  the  discretion  of  the  court  to 
vacate  an  order  under  which  a  venire  has  is- 
sued before  the  return  day  thereof,  and  if  it  is 
80  vacated  the  names  thereon  should  be  re- 
turned to  the  Jury  box,  under  Comp.  Laws,  { 
887T,  providing  that  when  a  juror  drawn  is  not 
summoned,  or  fails  to  appear,  or  after  appear- 
ing is  excused,  his  name  shall  be  returned  to 
die  box  to  be  drawn  again. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  It  386,  388;    Dec.  Dig.  S  75.*] 

6.  Homicide   (5   838*)  —  Appeai.  —  Revibw — 
Habmixbb  Ebbob— ADinssiON  of  Evidencx. 

In  a  murder  case,  decedent  was  shot  twice, 
•nd  accused  admitted  firing  both  shots.  The 
flrst  shot  he  contended  was  fired  in  self-defense, 
md  the  second  as  the  result  of  an  accidental 
discharge  of  bis  weapon.  A  witness  who  saw 
tile  shooting  subsequently  performed  an  autopsy, 
•ad  testified,  describing  the  coarse  of  eaCh  bul- 
let, and  that  the  wound  from  either  shot  was 
iuSdent  to  cause  death.  Held  that,  if  it  was 
error  to  permit  the  witness  to  give  his  opinion 
M  to  which  was  the  first  wound  received.  It 
was  not  prejudiciaL 

[ISeI.  Note.— For  other  eaaes,  aee  Homicide, 
Cent  Dig.  f  710;   Dec.  Dig.  «  838.*] 

7.  HOUIVIDE  (I  840*)— APFEAX/-6ABXIJta8  Bb- 
BOB— INSTBUCTIONS.  . 

In  a  murder  case,  a  charge  that  It  Is  onl/ 
accessary  that  the  act  of  nnlawfnl  killing  b« 
preceded  by  a  concnrrence  of  the  wilL  delibera- 
tion, and  premeditation  on  the  part  of  the  slay- 
er, if  erroneous  for  omitting  the  words  "and  the 
(csnit  of,"  after  "preceded  by,"  It  was  not  prej- 
vdieiai,  where  accnsed  was  convicted  of  second 
degree  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  720;   Dec.  Dig.  |  340.*] 

:  Appeal  ttom  Diatrict  Oonrt,  Esmeralda 
County,, 

Albert:^.  Jackman  was  oonvloted  of  mnr- 
der,  and  appeals.    Affirmed. 

See,  also,  29  NeV.  403,  91  Pac  148;  100 
Pac.  760. 

Tbompson,  Morehouae  &  Thompson,  for 
appellant  R.  C  Stoddard.  Atty.  Gen.,  and 
Leonard  B.  Fowler,  Deputy  Atty.  Gen.,  for 
the  State. 

.  NORCROSS,  C.  J.  AKtellant  upon  a  sec- 
ond trial  was  convicted  In  the  First  judicial 
district  court  In  and  for  Esmeralda  county 
of  murder  In  the  second  degree  and  sentenced 
to  life  imprisonment  From  the  judgment, 
and  from  an  order  denying  this  motion  for  a 
new  trial,  this  appeal  is  taken.  This  case 
was  heretofore  before  this  court  upon  an 
appeal  from  a  Judgment  of  murder  In  the 
flrst  degree;  the  case  being  reported  In  29 
Nev.  403,  91  Pae  14a 


The  case  was  regniarl:^  set  down  for  trial 
on  the  28th  day  of  September,  1908;  and  con- 
tinued by  order  of  court  until  the  following 
day.  The  court  having  denied  the  motion  of 
both  parties  for  a  further  continuance,  the 
selection  of  a  Jury  to  try  the  cause  was  un- 
dertaken. At  the  Close  of  the  day  the  Jury 
list  In  the  courtroom  trial  Jury  bor  was  ex- 
hausted; seven  jurors  having  In  the  mean- 
time been  passed,  subject  to  peremptory  chal- 
lenge. Thereupon  tlie  court  continued  thd 
case  until  the  7th  day  of  October,  1908,  at 
the  hour  of  2  o'clock  p.  m.  Upon  the  arrival 
of  the  time  specified  In  the  last  aforesaid  ad- 
journment, an  addittonal  venire  of  150  names 
having  been  returned  ty  the  sheriff,  the  casef 
vres  called  for  farther  proceeding;  At  this 
point  counsel  for  defoidant  objected  to  pro- 
ceedings with  the  case  upon'  the  ground  that 
the  court'  was  then  without  Jurisdiction  to 
proceed  ^th  the  trial,  for  the  reason  that 
the  trial  Judge  bad,  during  the  time  Interven- 
ing between  the  adjournment  on  the  29tli 
day  of  September  and  the  7th  day  of  October; 
left  the  county  of  Esmeralda,  and  gone  to 
another  county  in  his  district,  to  wit,  Ormsby 
county,  and  had  opened  court  therein  and 
heard  and  determined  a  number  of  Judicial 
proceedings  pending  therein,  whlA  act  upon 
the  part  of  the  Judge  it  wa»  contended,  and 
Is  now  contended,  operated  to  end  the  term  of 
court  theretofore  held  In  Esmeralda  county 
and  to  discharge  the  seven  Jurymen  passed  as 
aforesaid  and  all  Jurymen  appearing  upon 
the  venire  made  retitmable  tipon  that  date; 
that  the  court  was  without  Jtnrlsdictlon  to 
proceed  with  the  trial  until  another  term  of 
oonrt  had  regularly  been  convened  la  'the- 
manner  required  by  law. 

It  la  not  disputed  that  the  trial  lodge  did 
the  act  alleged;  that  he  fn  the  meantime' 
held  a  session  of  the  First  Judicial  district 
court  in  and  tor  the  county  «f  Ormsby,  vrbKA 
last-named  county,  together  with  Esmeralda 
county  and  three  others,  than' constltated  the 
First  Judicial  district,  presided  over  by  one 
judge.  Section  7  of  article  6  of  the  Oonstl' 
tution  of  the  state  provldee:  "The  times  of 
holding  the  Supreme  Court  tttd  the  district 
courts,  shall  be  as  fixed  by  law.  The  terms 
of  the  Supreme  Conrt  Shall  be  held  at  the 
seat  of  government,  abd  the  terms  of  the  dis- 
trict courts  shall  be  held  at  the  county  eeat» 
of  their  respective  counties.  •  •  •"  While 
the  act  of  the  liegislature  of  January  86,' 
1866,  entitled  "An  act  concerning  the  court* 
of  justice  of  this  Stat«,  and  Judicial  officers"' 
(Comp.  Laws,  li  2608-2666),  prescribed  four 
terms  In  each  year  fof  the  Supreme  Court;* 
which  provision  is  still  In  force,  no  similar 
provision  as  to  district  coarts  now  exists. 
Prior  tQ  an  act  of  the  Leglidature  passed  la 
1885  (St  1885,  p.  60,  a  66,  I  6;  Compi.  Laws, 
i  2571)  the  terms  of  the  district  courts  had 
been  definitely  fixed.  The  act  last  above- 
mentioned  provided  that  "the  district  conrt' 
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shall  always  be  OD^if  ;(or.tbe  traosactloja  ,of 
business."*  By  an  act  entitled  "£n  act  con- 
cerning the  district  courts  of  the  state  of 
Nevada  and  the  Judges  tliereof,"  approved 
March  13,  1803  (St.  ISOo,  p,  50,  c  59;  Conip. 
Laws,  i  2373).  It  Is  provided,  among  otlier 
things:  "If  the  putlic  business .  requires, 
each  judge  may  try  causes  and  transftct  Ju- 
dicial business  In  the  same  county  at  the 
some  time.  Each  judge  shall  have  poorer  to 
transact  business  which  may  be  done  In 
chambers  at  any  point  within  the  state,  ^nd 
court  shall  be  held  in  each  county  at  I^atit 
once  in  every  six  mgiiths,  and  as  often  and 
as  long  as  the  business  of  the  county  requires. 
All  of  this  section  is  subject  to  the  provision 
that  each  Judge  may  direct  and  control  the 
business  in  his  own.  district,  and  shall  see 
that  It  is  properly  pecformed." 

In  the  ease  of  State  v.  Atherton,  Id  Nev. 
532,  347,  10  Pac  901,  Oil,  this  court,  refer- 
ing  to  the  provisions  of  section  9  of  the  act 
of  1883,  supra,  said:  "The  provision  in  sec- 
tion 9  that  the  courts  shall  be  beld  in  each 
county  at  least  once  In  every  six  months 
is  a  compliance  with  section  7,  art  6,  of  the 
Constitution,  which  declares  that  'the  times 
of  holding  the  ♦  .  ♦  •  district  courts  shall 
be  as  fixed  by  law.'  The  Constltutien  does 
|H>t  require  the  ,law  to  specify  when  the  terms 
of  court  shall  be  held.  Its  langoage  Is  that 
the  terms  of  the  'district  courts  shall  be  held 
at  the  county  seats  of  their  respective  coun- 
ties.' *  •  •"  The  sMd  section  8,  supra, 
was  repealed  by  the  said  anA  of  189fi,  supra; 
bat  the  provision  requiring  that  "couit  shall 
be  held  in  each  county  at  least  once  in  every 
six  nKmtbs"  was,  retained  In  the  latter  .stat- 
ute. In  the  case  of  Horton  ▼.  New  Pass  C>o. 
?1  Nev.  184.  194,  27  Pac.  1018.  1019,  thl* 
court  said:  "Under  the  system  preraHlng  in 
this  state,  theire,  are  no<  terma  of  the  district 
court.  The  courts. are-always  open,' and  the 
aeosiona  are  held  «t.  the  convenience  <ot  the 
Judges,  and  as  th^  business  may  retgulre." 
Under  the  statutes  of  this  state  now  In  force, 
counsel  for  appeHanfs  contention  that  terms 
of  the  district  coort  exist,  nbd  that  the  fact 
ef  ttio  trial  Judg*  going  into  another  coonty 
in  bis  district,  wbetv  he  opened  and<  held  a 
session  of  court  therein,  operated  as 'an  ad- 
journment of  the  tetim  in  Bsmeraldk  county, 
HO  as  to  leave  the  -«ourt  without  Jurisdiction 
then  to  proceed  with  the. case,  we  think,  is 
iritboot  merit.  - 

If  a  Jury  bad  been  IthiMneled  and  sworn 
to  try  the  case,  and  espeolally  If  the  trial 
had  so  for  advanced  that  'the  case  was  sufr" 
mitted  to  the  JuiT  for  Its  deliberation,  a  dif- 
ferent situation  might  be  'presented,  If  the 
jAdge  should  leave  the  county  where  the  tri- 
al was  In  progress,-  nnd  go  into  another  coun- 
ty and  open  and  hold  bourt ;  but  whether  or 
not  this  would  amorunt  to  a  mistrial  Is  not 
necessary  now  to  consider.  This  Is  the  situ- 
ation presented  In  the  leading  case  relied  up- 
on by  connstl  for  Htipellant.  In  re  Pat«wald, 
5  Okl.  789,  50  Pac.  139.    Section  399  of  our 


{a;'^n4l  practl^  M^-(qaiap.:JjBiV(S,  f:  4364) 
provides;  "VVlille.  the.  Jury  -.are  .absenti  the 
court  mcor  fidjoum  from  time  to  time,  «9  to 
other  business,  but.lt  shall  nevertheless  be 
decujed  to  be  open  for  every  purpose  cpnnect- 
ed  with  the  cause  submitted  to  the  Jury,  un- 
til a  verdict  be  rendered  or  the  Jury  dis- 
charged." Section  40O  of  the  same  act  (Gomp. 
Laws,  S  4365)  provides:  "A  final  adjourn- 
ment of  the  court  discharges  tb&  Jury." 
These  sections  refer  to  the  situation  existing 
after  the  Jury  has  .been  Impaneled  and  sworn 
and  have  the  case  uoder  deliberation. 

At  the  time  the  trial  Judge  left  Esmeralda 
county,  and  went  to  Ormsby  county,  and  held 
a  session  of  court,  the  trial  of  defendant  had 
not  in  fact  begun.  Strictly  speaking,  the  tri- 
al does  not  begin  until  the  Jury  is  Impaneled 
and  sworn.  Comp.  Laws,  §  4320;  U.  S.  r. 
Curtis,  4  Mason,  232,  26  Fed.  Cas.  726; 
Commonwealth  v.  Soderquest,  183  Mass.  199. 
66  N.  E.  801;  Hunnel  v.  State,  86  Ind.  431; 
Alexander  v.  Commonwealth,  105  Pa.  1 ;  Vol. 
8  Words  and  Phrases,  7099  et  seq.,  and  au- 
thorities cited.  In  U.  8.  t.  Curtis,  supra.  Jus- 
tice Story,  after  considering  the  question  at 
some  length,  concludes:  "In  short,  so  ttt  as 
authorities,  or  reasoning,  or  forms  go,  there 
can  be  no  legal  doubt  that  by  the  term  'trial' 
Is  ^nerally  intended,  in  the  law,  Hie  actual 
trial  of  the  prisoner  by  the  Jury.  The  0<m- 
stltution  of  the  United  States,  too.  In  th« 
sixth  amendment,  which  provides  that  the 
accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial'  by  Jury,  manifestly  uses  the  tei-m 
In  the  same  sense;  and,  indeed,  it  pervides 
the  general  structure  of  our  laws."  In  the 
case  of  Alexander  v.  Com.,  supra,  the  court 
said:  "After  the  names  of  49  Jurors' had 
beendrawn  from  the  box,  which  had  contain- 
ed 60,  and  8  Jurors  had'  been  separately 
sworn;  It  appeared  that  11  of  the  paper  pel^ 
lets  'had  been  clandestinely  removed,  where- 
iipon-  the  court  directed  ibi  clerk  to  prepare 
li  pellets  In  place  of  those  which  had  been 
temoved,  and  again'  put  all  the  pellets  In  the 
box,  and  further  ordered  that  the  drawing 
of  the  Jury  be  commenced  de  novo.  The'de^ 
fendant  comiilafns  that  the  tendency  of  that 
Order  was  to  put  him  twice  in  Jeopar.dy,  and 
that  the  court  had  no  power  to  make  It.  He 
was  not  In  Jeopardy  at  the  time  of  making 
the  order.  The  trial  begins  when  the  Jur^ 
la  charged  with  the  .defendant,  and  that  Is  &i 
the  moment  a' full  Jury  Is.  Impaneled  and 
sworn.  He  is  not  Jn  Jeopardy  before.  Up 
to  that  iwlnt  the  court  may  postpone  the  tri- 
al as  lawfully  at  one  stage  of  the  proceedings 
as  anbtber.  A  man  Is  not  In  peril  from  the 
verdict  of  a  Jury  till  the  full  number  are 
qualified  to  hearken  unto  the  evidence  and 
make  deliverance." 

2.  Ui)on  the  resumption  of  the  case  upon 
the  7th  day  of  October,  1908,  counsel  for 
defendant  interposed  a  challenge  to  the  panel 
Of  Juroi-s.  Section  4288  of  the  Compiled 
Laws  provides:  "A  challenge  to  the  panel 
can  only  be  fpunded  on  a  material  departure 
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from  tiie  forms  prescribed  by  statute  In  re- 
spect to  the  drawing  and  return  of  the  jury, 
or  on  the  Intentional  omission  of  the  sher- 
ift  to  summon  one  or  more  of  the  jurors 
drawn."  The  facts  upon  which  the  chal- 
lenge was  based  were  the  following:  Up- 
on the  25th  day  of  September,  1908,  the  court 
made  an  order  for  fhe  issuance  of  a  venire 
of  150  names,  returnable  before  the  court  on 
October  5th  following,  and  names  to  that 
number  were  regularly  drawn  from  the  jury 
box  and  the  venire  issued.  On  the  30th  day 
of  September,  1908,  the  court  of  its  own 
motion  made  an  order  vacating  and  setting 
aside  the  said  order  of  September  25th,  and 
directed  that  such  names  as  were  In  said 
venire,  then  In  process  of  being  served,  be 
restored  to  the  trial  jury  box  from  whence 
they  were  drawn,  and  the  further  order 
made  that  130  names  be  drawn  from  the  trial 
jury  box,  and  a  venire  issued  to  the  sheriff 
commanding  him  to  summons  the  persons 
whose  names  were  so  drawn  to  attend  court 
on  October  7th,  for  the  purpose  and  the 
only  purpose  of  completing  the  panel  in  this 
case.  Thereafter,  and  on  said  date,  the  150 
names  theretofore  drawn  and  placed  upon 
the  venire  then  in  the  hands  of  the  sheriff 
were  returned  to  the  trial  jury  box,  and  the 
judie  and  the  clerk  of  the  court  proceeded  to 
draw  from  said  trial  jury  box  150  to  com- 
plete the  panel  in  this  cause.  Thereupon  a 
venire  was  Issued  to  the  sheriff  to  serve  the 
names  so  drawn. 

Conceding,  for  the  purposes  of  this  case, 
that  there  may  have  been  some  Irregularity 
in  the  manner  in  which  the  previous  venire 
was  discharged  and  the  second  drawn,  yet 
we  do  not  think  that  It  can  properly  be 
said  that  there  was  "a  material  departure 
from  the  forms  provided  by  statute."  It  Is 
not  claimed,  nor  could  it  properly  be  said, 
we  think,  that  the  defendant  did  not  have 
the  benefit  of  a  fair  or  impartial  jury,  nor 
that  the  defendant  was  deprived  of  any  sub- 
stantial right  in  the  manner  in  which  the 
jury  was  drawn.  "Material  departures  are 
only  such  as  affect  the  substantial  rights 
of  a  defendant  in  securing  an  impartial 
Jury."  People  v.  Sowell.  145  Cal.  296.  78 
Pac.  717;  State  v.  Johnny,  29  Nev.  203, 
87  Pac.  3 ;  24  Cyc.  255.  Comp.  Laws,  {  3877, 
provides:  "When  a  juror  drawn  is  not  Sum- 
moned, or  fails  to  appear,  or  after  appear- 
ing is  excused  by  the  Judge  from  serving, 
his  name  shall  be  returned  to  the  box  to  be 
drawn  again."  It  would  seem,  from  a  read- 
ing of  the  foregoing  section,  that  the  Legis- 
lature intended  that  where  any  one  whose 
name  was  regularly  In  the  jury  box,  and 
whose  name  was  drawn  and  placed  upon  a 
venire,  did  not  actually  appear  and  per- 
form jury  service,  or  stand  ready  to  per- 
form such  service,  his  name  should  be  re- 
turned to  the  jury  box,  subject  to  future 
drawings.  While  it  is  claimed  that  some  were 
summoned  under  the  first  venire,  it  is  not 
contended  that  any  persons  whose  names 
were  upon  the  first  venire  ever  appeared 


thereunder.  It  la  true  Chat  the  time  for  ap- 
pearing had  not  arrived  when  the  order  was 
made  vacating  the  prior  order;  but,  when 
the  appearance  was  made  unnecessary  by 
the  order  of  court,  we  cannot  see  any  sub- 
stantial reason  why  that  -situation  should 
make  any  difference. 

We  think  it  a  matter  In  the  discretion  of 
the  trial  court  to  vacate  an  order  under 
which  a  venire  bad  Issued  and  before  the 
return  day  thereof,  and.  If  It  is  so  vacated, 
that  the  names  thereon  ought  to  be  returned 
to  the  jury  box,  under  the  plain  Intent  of 
the  statute.  A  large  public  expense  is  at- 
tached to  the  summoning  and  appearance  of 
a  venire  containing  the  number  of  names  of 
the  one  in  question.  If  a  case  is  not  ready  to 
proceed  upon  the  day  set  for  the  return  of 
the  venire,  and  there  is  no  other  business  to 
engage  the  Immediate  attention  of  the  Jury, 
the  expense  for  the  per  diem  fees  of  the  jury 
must  be  met,  without  the  giving  of  any  equi- 
valent whatever.  If  this  expense  can  be 
saved  by  vacating  the  order,  returning  the 
names  to  the  jury  box,  and  drawing  a  new 
venire,  we  see  no  reason  why  it  ought  not 
be  done.  Other  equally  good  reasons  might 
present  themselves.  Of  course.  If  the  order 
was  vacated  under  circumstances  that  might 
be  regarded  as  questionable,  the  situation 
might   be  different 

3.  Error  is  assigned  In  the  overruling  of 
an  objection  Interposed  to  the  following  ques- 
tion asked  Dr.  Turner,  a  witness  upon  the 
part  of  the  state:  "Supposing,  Doctor,  that 
both  the  decedent  aod  the  party  firing  the 
shot  were  in  an  erect  position  at  the  time  of 
the  firing  of  the  first  shot,  which,  in  your 
opinion,  was  the  first  wound  received  by  the 
deceased?"  We  need  not,  we  think,  go  Into  a 
discussion  of  the  question  of  whether  or  not 
the  ruling  of  the  court  In  this  r^ard  was 
error.  Conceding,  for  the  purposes  of  this 
case,  that  the  question  was  not  a  proper  sub- 
ject for  expert  testimony,  we  do  not  per- 
ceive wherein  it  could  have  been  prejudicial 
to  the  defendant's  case.  The  decedent  was 
shot  twice,  and  defendant  admitted  firing 
both  shots.  The  first  shot  he  contended  was 
fired  In  self-defense,  and  the  second  he  tes- 
tified was  the  result  of  an  accidental  dis- 
charge of  his  weapon.  Dr.  Turner,  who  was 
a  witness  to  the  shooting  and  subsequently 
performed  an  autopsy  upon  the  deceased,  de- 
scribed the  course  of  the  bullet  from  each 
tdiot.  The  wound  resulting  from  either  of 
the  shots,  he  testified,  was  sufficient  to  pro- 
duce death.  Both  of  the  shots  fired  being 
sufiiclent  to  produce  death,  it  became  im- 
material which  was  the  first  People  v, 
Lemperle,  94  Cal,  45,  29  Pac.  709 ;  People  v. 
Hill,  116  Cal.  568,  48  Pac.  711. 

4.  Error  is  assigned  In  the  giving  of  In- 
struction No.  4  of  the  court's  own  motion. 
Concerning  this  assignment  counsel  la  his 
brief  says:  "The  court  erred  in  giving  his 
fourth  instruction,  because  he  says:  'It  is 
only  necessary  that  the  act  of  unlawful  kill- 
ing be  preceded  by  a  concurrence  of  the  wiU» 
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deUbendon,  and  preaieditktfen'o&  tbe  part 
of  the  slayer.'  This  inBtmction  omits  the 
qnalifTlDg  words,  but  should  read:  'It  is 
only  necessary  that  the  act  of  kliUag  be 
preceded  by  and  the  result  of  a  concurrence 
of  will,'  etc.  This  iiutractlon  was  square- 
ly passed  upon  by  the  St^reme  Oourt  of 
California  in  People  y.  Maugns,  149  Cal.  253, 
86  Pac.  187,  and  held  to  be  rererslble  error." 
Imtruction  No.  4  In  question  contains  about 
700  words  and  appears  to  have  been  drafted 
to  cover  the  law  of  murder  in  tite  first  de- 
gree. What  the  full  instruction  was,  which 
vaa  given  in  People  v.  Maughs,  supra,  does 
not  appear  in  the  dedsioo.  Tailing  the  in- 
struction as  a  whole,  we  cannot  see  how  the 
jury  could  have  been  misled  by  it,  even  If 
we  might  indulge  In  the  presiimptton  that 
the  jury  would  resort  to  the  mteute  anal- 
yais  of  langaage  Indulged  in  by  the  court  in 
the  Kauc^  Case  regarding  the  instruction 
then  under  consideration.  Had  defendant  in 
this  case  been  convicted  of  murder  in  the 
first  d^ree,  we  would  have  gone  Into  a 
more  careful  consideratien  of  the  point  made, 
and  its  possible  effect  upon  the  minds  of  the 
Jury,  In  the  Maughs  Case  the  def^i^ant 
was  convicted  of  murder  in  the  first  degree ; 
the  defendant  In  this  case,  of  miwder  in  the 
second  degree.  For  the  crime  for  which  the 
defendant  was  convicted,  the  iivBtiructlon,  in 
any  event,  conld  not  have  been  pr^udiclal. 

We  think  there  is  sufficient  evldsnce  to 
support  the  Judgment,  and,  as  the  other  as- 
signments of  error  discussed  are  covered  by 
the  views  already  expressed,  our  opinion  Is 
that  the  Judgment  be  affirmed.  It  Is  so  or- 
dered. 

SWEENEY  and  TALBOT,  33.,  concur. 


FINNEGAN  v.  ULMEK  et  al.     (No.  1,818.) 
(Supreme  Court  of  Nevada.     8epiU-23.  1900.) 

1.  Appeal  and  Ebbob  ()  294*)— Bxtibw  of 

Evidence. 

Where  there  was  no  BsslKninent  that  the 
Judgment  whs  not  nupported  by  tb«  evidence, 
and  no  motion  for  a  new  trial'  or  statemeat  ,on 
ntotion  for  a  new  trial  under  irhich  the  evi- 
dence could  be  reviewed  by  the  trial  court  or  the 
Supreme  Court,  the  question  whether  the  evi- 
dence snpnortB  the  jndtrmeDt  is  not  propevly  be- 
fore  tbe   Sqpreias  Court. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  1727,  1728;  Dec  Dig.  f 
294.»1 

i.  Pleading  (J  237*) —  Complaint  — AkEWD- 

IISRT  TO  CONKOBM  TO  EVIDENCE. 

In  an  aetiim  for  rent,  an  amendment  to 
tbe  complaint  to  eoaform  to  the  evidenoe,^  ai)d 
allt;ging  a  much  earlier  possessiou  by  pliiintiff 
and  his  grantors  than  was  asserted  in  the  orij;- 
inal  complaint,  w*s  proper,  since  under  either, 
a  prior  poesesaioD  by  plaintiff  was  acknowledged 
or  implied  by  the  lease,  and  such  prior  posses- 
sion would  give  'as  complete  a  right  at  kw  as 
if  It  were  held  for  the  longer  time  set  out  by 
tbe  amendment. 

(Bd.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  H  614,  615  f    Dec.  Dip.  i  237.»] 


S.  PUBJkDine  (t  287*)  — COMFIJUIIT  — AlfKRD- 

UENT. 

In  an  action  for  rent  under  a  lease,  an 
amendment  to  the  complaint  to  conform  to 
the  evidence,  and  consisting  in  the  allegation 
that  defendant  occupied  the  premises  longer  than 
was  alleged  in  the  original  romplaint,  was  prop- 
er; such  fact  being  admitted  in  defendant's  an- 
swer and   testimony. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  8§  614,  615;  Dec  Dig.  {  237.*] 

4.  Pleadino  (§  237*)  — Complaint— Amend- 

liENTS  TO  COKPOBM  TO  EVIDENCE. 

An  amendment  to  the  complaint  to  conform 
to  the  proofs  was  not  prejudicial  to  defendant 
as  changing  the  issues  and  preventing  hira  from 
disproving  the  allegations  of  the  amended  com- 
plamt  where  he  made  no  showing,  when  the 
amendment  was  allowed,  that  he  had  or  conld 
supply  evidence  to  disprove  such  allegations,  and 
from  the  testimony  it  could  not  be  presumed 
that  he  could  hare  produced  such  evidence. 

[E^.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  606;   Dec.  Dig.  i  237.*] 

Appeal  from  District  Court,  Esmeralda 
County. 

Action  by  Lillian  May  tMnnegan  against 
Bert  Ulmer,  William  llulholland,  and  others. 
Judgment  for  plaintlCf,  and  defendant  Mul- 
boUand  appeals.    Affirmed. 

Bartlett,  Thatcher  &  (Slbbons  and  James 
Donovan,  for  appellant  William  Mulhollnnd. 
Pyne,  Douglass  &  Tild^i,  for  respondent 

TALBOT,  J.  The  appeal  18  taken  by  the 
defendant  Mulholland  from  a  Judgment  In 
favor  of  the  plalntlflf  for  rent  or  the  value 
of  the  use,  and  for  the  restitution,  of  the 
possession  of  leased  premises.  The  record 
contains  the  Judgment  roll  and  a  bill  of  >z- 
ceptloDB.  Tbe  only  specification  of  error  is 
to  the  order  of  the  court  allowing  the  com- 
plaint to  be  amended  to  conform  to  the  evi- 
dence, made  after  the  trial  and  before  final 
entry  of  Judgment 

It  Is  claimed  that  this  order  was  errone- 
oaa  (1)  because  upon  the  pleadings  and  evi- 
dence the  defendant  Mulholland  was  entitled 
to  Judgment  against  the  plaintiff;  (2)  be- 
cause theve  was  no  evidence  sustaining  the 
allegations  contained  in  Hie  amendment  al- 
lowed to  be  made;  <3)  because  the  amend- 
ment changed  the  issues  In  the  action,  and 
■prevented  the  def«idant  from  answering  and 
introducing. evidence  to  disprove  the  allega- 
tions contained  in  the  amendment;  (4)  be- 
cause the  defendant  Donnelly  conveyed  his 
interest  In  the,  lease,  and  gave  possession  of 
the  ^premises  .to  the  defendant  Mulholland ; 
(5).  because  the  amendment  injected  into  tbe 
case  an  issue  which  the  defendant  Mulholland 
had  no  opportunity  to  refute;  and  (6)  be- 
cause the  allowance  of  such  amendment  was 
a  gross  abuse  of  discretion  of  tbe  court,  and 
deprived  tbe  def«idant  from  meeting  the  ie- 
Bues  thereof. 

It  is  said  that  this  court  may  determine 
whether  the  evidence  supports  the  Judgment 
without  any  specification  of  error  stating 
wherein   the.,  evidence  is   insufficient.     This 
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might  be  trne  If  tiie  defendant  broagbt  the  ev- 
idence here  in  a  statement  on  motion  for  a 
new  trial  with  an  assignment  uf  error  that 
the  decision  was  not  supimrled  by  the  evi- 
dence, without  specifying  wherein  the  evi- 
dence was  insufficient,  under  section  197  of 
the  civil  practice  act  (Comp.  Laws,  {  3292), 
which  as  amended  provides:  "When  the  no- 
tice designates,  as  the  ground  upon  which 

-the  motion  will  be  made,  the  insuffldeucy  of 
the  evidence  to  justify  the  verdict  or  other 
decision,  it  shall  be  a  sufficient  assignment 
of  error  to  specify  that  the  verdict  of  the 
Jury,  or  the  decision,  or  judgment,  or  decree 
of  the  court.  Is  not  supported  by  the  evidence, 
or  is  contrary  to  the  evidence.  In  such  case 
where  It  appears  that  the  evidence  talien 
altogether  does  not  support  the  verdict,  or  de- 
cision, or  judgment,  or  decree  of  the  court, 
a  new  trial  shall  be  granted,  or,  upon  ap- 
peal, the  case  shall  be  reversed  without  re- 
gard to  whether  there  are  express  findings 
upon  all  the  issues,  or  whether  the  speclflca- 
tlons  particularly  point  out  the  finding  or 
findings,  either  express  or  Implied,  that  are 
not  supported  by  the  evidence,  or  are  con- 
trary thereto.  When  the  notice  designates, 
as  the  ground  of  the  motion,  error  in  law 
occurring  at  the  trial  and  excepted  to  by  the 
moving  party,  the  statement  shall  specify  the 
particular  errors  upon  which  the  party  will 
rely.  If  no  specifications  be  made,  the  state- 
ment shall  be  disregarded.  •  •  •"  Sec- 
tion 191  (Comp.  Laws,  S  3286)  directs  "tlutt 
the  point  of  the  exception  shall  be  particu- 
larly stated."  McGurn  v.  Mclnnls,  24  Nev. 
870,  56  Pac.  804,  66  Pac.  04;  Schwartz  v. 
8tocI(,  26  Nev.  150,  65  Pac.  351,  and  cases 
cited:  State  t.  WlUtanM,  31  Nev.  — ,  102 
PttC.  974. 

As  there  was  no  assignment  Qiat  the  judg- 
ment was  ncrf:  supported  by  the  evidence, 
and  no  motion  for  a  new  trial  nor  statement 

I  on  motion  for  a  new  trial  under  which  the 
evidence  could  be  reviewed  by  the  trial  court 
or  this  tribunal,  consequently  the  question 
whether  it  supports  the  judgment  which  has 
been  extaislvely  argued  is  not  properly  be- 
fore us  under  the  rule  so  often  laid  down. 
Candla:  v.  Ditch  Co.,  28  Nev.  163,  80  Pac. 
761 ;  Bnrbank  v.  Rivers,  20  Nev.  81,  16  Pac 
480,  and  cases  cited ;  Simpson  v.  Ogg,  18  Nev. 
28,  1  Pac.  827 ;  Hayne  on  New  Tr.  &  App. 
t  06.  There  Is  good  reason  for  this  practice 
because  questions  relating  to  the  facts  and 
sufficiency  of  the  evidence  are  more  directly 
for  the  consideration  of  the  trial  court,  whkb 
is  in  a  better  position  to  observe  the  demean- 
or of  the  witnesses  and  has  a  better  oppor- 
tunity to  properly  determine  and  review  tftese 
questions.  Section  105  of  the  civil  practice 
act  allows  as  one  of  the  grounds  for  a  new 
trial  the  insufficiency  of  the  evidence  to  jus- 
tify the  verdict  or  decision,  or  that  It  is 
against  law.  Here  it  appears  that  the  appel- 
lant has  proceeded  under  section  3860  of  the 

•  Complied  Laws  or  section  4  of  "An  act  to 
regulate  appeals  in  the  courts  of  justice  of 


this  state,"  whtdi  rtcniOet-.  "IMrlng  tbe 
progress  of  a  cause  a  party  may  tmke  liis  bill 
of  eJxceptions  to  the  admission  or  exdnsloa  of 
testimony,  or  to  the  ruling  Of  lodges  on  points 
of  law,  and  it  shall  not  be  necessary  to 
embody  In  such  bill  anything  more  than  snf- 
flcient  facts  to  show  the  point  and  pertinency 
of  the  exceptions  talien.  -  The  presiding  judge 
shall  sign  the  same  as  the  truth  of  the  case 
may  be,  and  such  bill  shall  then  become  a 
part  of  the  record,  and  a  party  against  whom 
judgment  Is  rendered  may  appeal  from'  sudb 
judgment  without  any  further  statement  or 
motion;  and  on  such  appeal  it  shall  only  iie 
necessary  to  bring  to  the  Snprttne  Court  the 
transcript  of  tbe  pleadings,  the  judgment  and 
the  bill  or  bills  of  exception  so  taken."  It  Is 
not  claimed  that  there  is  any  error  on  the 
face  of  the  judgment  roll  ita^f,  and  there- 
fore we  are  limited  under  tlie  only  spedflca- 
tlon  In  the  bill  of  exceptions  to  determining 
whether  tbe  conrt  properly  made  the  order 
allowing  the  amendm^t.  Does  an  examina- 
tion of  the  amendment  in  connection  with 
the  original  complaint,  the  answer,  and  tbe 
evidence  show  that  the  court  erred  in  mak' 
Ing  the  order?  l%e  ffliglnal  complaint  al- 
ieged  that  a  lease  bad  been  executed  by  tbe 
plalntllC  to  the  defendant  ITlmer,  and  dllTer- 
ent  transfers  thereof,  and  that  appellant  en< 
tered  and  occupied  the  premises  under  the 
defendants  Ulmer,  Toohey,  and  Donnelly, 
who  bad  entered  tmder  tbe  original  lease, 
which  indicated  that  the  appellant  had  ob- 
tained' his  possession  by  reason  of  this  leato 
and  the  possession  obtained  thereunder.  Tlie 
amendment  alleged  a  much  earlier  possession 
by  plaintiff  and  grantors  than  was  asserted 
In  tbe  original  complaint,  but  under  either  a 
prior  possession  by  plaintlfC  was  acknowl- 
edged, or  implied  by  the  lease,  and  such  pri- 
or ppssesslon  by  plaintiff  If  for.<)nly.a  Hay, 
would  give  as  complete  a.  rig6t  at  law  as  if 
it  were  held  for  the  longer  time  set  out  by 
tbe  amendment.  The  amendment  went  more 
Into  detail  regarding  the  holding  of  potees- 
slon  by  the  appellant,  but  it  is  not  necessarily 
or  materially  in  conflict  with  his  own  testi- 
mony. Even  if  his  contentions  relating  to  no- 
tice, abandonment,  and  i^'lghts  under  tbe 
townslte  act,  which  are  treated  at  lengUi 
In  the  briefs,  could  be  considered  and  upheld 
if  the  case  were  before  us  on  an  appeal  from 
an  order  denying  a  motion  for  a  new  trial, 
the  amendment  allowed,  to  which  exception 
is  confined,  would  not  have  Injured  the  .ap- 
pellant under  his  own  evidence^  the  original 
complaint,  and  the  answer,  with  the  possible 
exception  of  the  allegation  that  be  had  oc- 
cupied the  premises  longer  than  was  stated 
in  the  original  complaint — a  fact  that  he  ad- 
mitted by  his  testimony  and  answer,  thereby 
making  the  amendment  in  tliat  regard  prop- 
er. In  alleging  an  earlier  possession  tbe 
aiiiendment  was  also  supi>orted  by  the  evi- 
dence, and  the  fact  that  plalntlfTs  grantor 
bad, lived  upon  and  occupied  the  premises 
and  had  leased  the  same  to  the  parties  in  In- 


Digitized  by 


Google 


NMJI 


WEIR  ▼.  WASttOS- Hl^^WKUa^Jf  MiE>PLT  OO. 


!•- 


tbreat  from  wbom  the  appellant  aoqnlred  his 
claim  to  poeBe68l4n'was"ap^arifeniyy'c6noed^« 
■o  that  the  aaiebdment  did  not  allege  any 
new  material  facta  against  the  kppelUmt 
wtaldi  mcfi  not  anpported  by  the  aUagatlona 
of  the  original  complaint  or  answer  or  by 
testimony  given  by  himself  and  others. 

The  claim  that  the  amendment  changed  the 
Issues  and  prevented  the  appellant  from  re> 
fating  and  disproving  Its  aliegatldilis  Is  also 
met  by  tiie  fact  that  he  did  not  make  any 
■bowing  to  the  conrt  at  the  time  the  amend- 
ment was  allowed  that  be  had  or  could  anj)- 
ply  any  evj^enoe  wbicb  c^nld  disprove  them, 
and.  In  view  of  the  testimony  given  by  tbe 
appellant  and  others  on  tbe  trial.  It  can- 
not be  preaxuned  that  he  ooold  have  produced 
■oy  such  evidence,  or  that  he  was  deprived 
of  bis  rights,  and  not  glvan  an  of>portuntty 
to  disprove  something  which  he  did  not  claim 
that  be  conld  prove,  and  which'  wonld  ap- 
parently have  been  In  conflict  with  fals  o4m- 
testimony.  The  practice  of  allowing  pfead- 
Ings  to  be  amended  during  and  after  trial 
to  confonD  t«  tbe  proofs  Is  so  oonunon  and 
proper  as  to  hardly  need  the  citation  of  an- 
thoritiea  for  its  support  In  McCansland  t. 
Balston,  12  Nev.  202,  28  Am.  Rep.  781,  It 
was  Bald:  "Courts  In  allowing  pleadings  to 
be  amended  are  neoesaarily  clothed  with  dis- 
cretionary powers  which  cannot,  owing  to 
the  varying  drcnmstances  of  each  particular 
ease,  be  governed  by  any  general  rule.  The 
vital  question  Is  whether  the  conrt  has  sros*' 
ly  abused  Its  discretion  in  this  respect,  or 
whether,  by  the  allowance  of  the  anend- 
nasnta,  manifest  injastiee  has  been. done  to 
■ppellant  •  •  •  There  t»  no  showing  that 
appellant  was  mislead  to  bis  prejudice,  or 
that  he  was  deprived  of  introducing  any  tes- 
timony that  he  might  wish  to  otfer  in  conse-. 
qaenoe  of  the  amendments,  •  •  •  xhls 
eonrt  has  always  been  quite  liberal  la  sastslni- 
Ing  the  action  of  the  lower  coarts  in  al- 
lowing or  refusing  amendments  to  pleadings, 
to  the  end  that  substantial  Justice  may  be 
done  between  tbe  parties.  *  *  ,*".'  i  . 
-  The  JudgmeoA  is  affirmed. 

N0BCR08S,  C  J.,  and  SWSGNKT.  J„  con- 


m  Nev.  E2B) 

WBIR  T.  WASHOB  HARDWAUH  ft  SUP- 
PLY CO.     (No.  1,821.) 
(Supreme  Court  of  Kevada.     Sept.  24,  1909.) 

1.  PtsAbriro  (|  856*)— AMBwrnreNTS— Stbib:- 
nro  0(7T. 

An  ampiided  complaint  filed  by  plaintiff 
withont  asking  leave  of  court  or  in  any  way 
complying  with  District  Court  Rule  17  (24  Pae. 
x),  providing  that,  where  the  rig-lit  to  amebd 
any  pleadin;  is, not  of  coarse,  tbe  party  desir- 
ing to  amtMiil  shall  serve  with  the  notice  of  ap- 
plication to  amend  an  engrossed  copy  of  the 
pleading,    with    the    amendment    incorporated 


therein, 'etc.,  or  with  Civ.  Pmc.  Act,  |  68  (Oomp. 
MMTB,  {  8HB),  authodabtg  the  eoaft  to  allow 
amendoi«iUa,,.etft,  was  prvpei^  aUdckeu  out  on 

motion, 

[Kd..  Note.— For  other   cases,    see   Pleading, 
Cent  big.  §  nil;  Dec  Dig.  {  350.*] 

2.  ArrEAi,  Ann  Ekbob  (S  103*)— AFPKAi.ABLa 
Okders  —  Order  Striking  Amended  Cou- 

■PLAINT  mOM    FILES. 

^  An  «rd«t  striking  an  amended  complaint 
from  .the  files  for  faUore  to  «ainply  with  aaan- 
dator^  requirements  o£  the  statute  and  rules  of 
the  district  court  regarding  amended  pleadings 
la  not  appealable. 

[Ed.  Note.— For  other  cases,  gee  Appeal  and  ' 
Bhror,  Cent.  Dig.  |  704;   Dec.  Dig.S  103.*] 

.  Appeal  from  District  Court,  Washoe  County. 
Action  by  B.  O.  Weir  against  the  Washoe 
Hardware  ft  Supply  Company,  a  corporation. 
From  an  order  striking  an  amended  com- 
plaint  from  the  flles^  plaintiff  appeala  Ap- 
peal dismissed. 

O.  H'.  Mack,  for  appellant  Boyd  ft  Saliih 
bnry,  toe  fespondent 


SWE&NEX,  J.  The  record  discloses  that 
tbe  above^atltled  action  was  commenced  la 
tbe  Second  Judicial  district  court  of  the 
state  of  Nevada  in  and  for  the  connty  ot 
Washoe  by  filing  a  complaint  therein  on  tbe 
5th  day  of  May,  1008,  and  the  Issuance  of 
a  summons  thereon.  On  the  morning  of  the 
20th  day  of  May,  1908,  the  pUilntlff,  through 
his  attorney,  O.  H.  Mack,  had  a  default  en- 
tered in  said  action  against  defendant,  and, 
np<m  the  submission  of  his  evidence,  the 
court  6rdered  a  Judgment  by  default  entered 
against  defendant  At  1:30  o'clock  p;  m. 
of  the  same  day  the  defendant,  through  its 
c^n'ns^,  apipeared,  and.  moved  tha:t  the  Judg-. 
m'ent  by  default  entered  In  tbe  morning 
against  his  client  be  set  aside  on  the  ground  . 
of  insufficient  service  of  summons,  and  the 
court  granted  the  motion  and  ordered  the 
default  and  Judgment  set  a8ld&  The  plaln-^ 
tiff  caused  a  new  summons  to  be  Issued  and" 
served  on  defendant,  whereupon  the  defend- 
ant filed  a  general  demurrer  to  the  complaint 
upon  the  ground  that  the  complaint  did  ilot 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  coming  on  to  be  heard 
on  the  27th  day  of  June,  1908, .  counsel  for 
the  defendant  not  appearing,  the  demurrer 
Was  overruled  without  argument  Defend- 
ant then  Interposed'  Its  answer,  denying  the 
liability  of  its  client  to  plaintiff,  and  Inter- 
posed as  a  further  separate  defense  to 
plalntUTs  cause  of  action  that  tbe  complaint 
on  file  did  not  state  facts  sufficient  to  con- 
stitute a  canse  of  action. 

The  court,  after  listening  to  the  argument 
of  counsel  upon  the  sufficiency  of  tbe  plain- 
tiff's coMpIalnt,  at  -  tbe  conclusion  of  the 
testimony  introduced  on  behalf  of  the  plain- ' 
tiff,  made  tbe  following  finding:  "The  court 
finds  a^  a  matter  of  law  that  the  complaint 
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does  not  set  forth  facts  suSlclent  to  consti- 
tute a  cause  of  action."  Whereupon  a  re- 
cess was  taken  until  the  further  order  of 
the  court  (Statement  on  Appeal,  p.  10,  line 
22.)  So  far  as  the  record  discloses,  the  court 
never  entered  at  the  time  any  Judgment 
whatever  In  the  case,  and  there  Is  no  record 
to  this  date  of  any  Judgment  having  been 
entered  or  final  disposition  made  of  the  cause. 
Counsel  for  plaintiff  thereafter,  to  wit,  on 
the  15th  day  of  October,  1908,  without  ask- 
ing leave  of  court,  or  without  In  any  way 
complying  with  rule  17  of  the  rules  of  the 
district  court  (24  Pac.  x),  and  section  68  of 
our  civil  practice  act  (Comp.  Laws,  i  3163), 
filed  an  amended  complaint,  to  which  amend- 
ed complaint  the  attorneys  for  defendant  up- 
on due  and  proper  notice  moved  the  court 
for  an  order  strlljing  it  from  the  files  of  the 
court,  which  the  district  court.  In  view  of 
the  premises,  very  properly  granted.  Un- 
doubtedly if,  upon  a  proper  showing,  counsel 
for  appellant  had  aslced  the  court  the  privi- 
lege of  amending  his  complaint,  the  permis- 
sion would  have  been  granted.  In  the  case 
of  Horton  v.  Ruhling  &  Ck).,  3  Nev.  498-503, 
this  court  held  that  in  a  case  where  the  com- 
plaint failed  to  state  a  cause  of  action,  where 
there  had  been  a  trial,  the  court  below  should 
either  have  dismissed  the  actiou  without 
prejudice  or  given  the  plaintiff  an  opportuni- 
ty to  amend  his  pleading.  The  liberal  prac- 
tice of  courts  allowing  amendments  to  plead- 
ing to  conform  to  the  proofs  in  proper  cases 
in  this  state  during  and  after  trial  Is  as 
common  as  It  is  proper,  and  courts,  Recog- 
nizing the  Justice  of  this  rule,  universally, 
upon  proper  demand,  grant  the  privilege, 
Flnnegan  v.  TJImer,  Mullholland  et  al.,  31 
Nov.,  — ,  104  Pac  17.  But,  to  avail  a 
client  of  this  privilege,  counsel  must  com- 
ply with  the  rules  of  the  court  allowing 
amendments,  and  certainly  counsel  In  this 
case  cannot  be  heard  to  complain  of  a  right 
denied  him,  when  he  has  not  as  yet  properly 
applied  for  the  same.  The  record  discloses 
that  counsel  for  the  appellant  never  prior 
to  the  filing  of  the  said  amended  complaint 
asked  permission  of  the  court  to  amend  bis 
complaint,  nor  in  any  way  compiled  with 
the  mandatory  requirements  of  the  statute 
and  rule  of  the  district  court  regarding 
amended  pleadings. 

An  examination  of  the  record  presented 
makes  it  manifest  that  counsel  for  the  appel- 
lant In  view  of  the  absence  of  any  Judgment 
or  appealable  order  ever  to  this  date  having 
been  rendered  against  his  client  by  the  lower 
court  In  the  present  status  of  the  case  Is, 
to  say  the  least,  premature  in  his  appeal  to 
this  court,  and  that  the  motion  of  the  re- 
spondent to  dismiss  the  appeal  must  be  grant- 
ed.   It  Is  so  ordered. 

NORCROSS,  C.  J.,  and  TALBOT,  J.,  con- 
cur. 


MdLQUHA&t  T.   AIITHONT  WILKINSON 

LIVE  STOCK  CO. 
(Supreme  Court  of  Wyoming     Oct  5,  1900.) 

1.  BASKueirra  ({  61*)— Aonoifs  lo  Bbtabubh 
—Petition— SuFFiciENCT. 

In  an  action  to  establish  ways  of  necessity 
over  defendant's  lands,  it  cannot  be  assumed 
that  plaintiff  has  no  access  to  his  lands  from  a 
public  highway  in  the  absence  of  some  allegatioa 
in  the  petition  to  that  effect 

[Ed.  Note.— For  other  cases,  see  Easements, 
Dec.  Dis.  i  61.*] 

2.  Easeueists  (S  61*)— Actions  to  ^stabush 
—Petition— StrmciENCT. 

The  allegation,  in  an  action  to  establish 
wa^  of  necessity  over  defendant's  lands,  that 
plaintiff  cannot  reach  either  of  the  county  roads 
mentioned  in  his  petition  without  going  through 
defendant's  fences,  is  not  equivalent  to  an  allega- 
tion that  he  has  no  other  means  of  access  to  a 
public  highway  from  his  lands. 

[fid.  Note.— For  other  eases,  see  Basements, 
Dec.  Dig.  I  61.*] 

3.  Easements  (g  18*)— Ways  or  NsoESsrrr. 

A  party  liaving  one  way  whereby  he  can 
reach  a  public  highway,  and  affording  him  rea- 
sonable facilities  for  enjoying  his  premises,  is 
not  entitled .  to  another  way  as  a  way  of  no* 
cessity. 

[Kd.  Note. — For.. other  cases,  see  Easements, 
Cent  nig.  I  53 ;   Dec.  Dig.  §  18.*] 

4.  Public  Lands  (|   17*.)— Pastubino  Live 
Stock- Rights  Acquired. 

The  use  of  uniaclosed  and  unoccupied  gov* 
emment  lands  for  pasturing  live  stock  is  mere- 
ly permissive,  creates  no  title,  and  may  be  ter-. 
minated  at  any  time. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  i  17.*] 

6.  Advebsb  PossEseiorW   (f  22*)— PAerrcBiNa 

Live  Stook— Rights  AotpjatlD. 

The  use  of  uninclosed  piiTate  lands  for  pas- 
turing, live  stock  is  merelpr  pemisaive,  creates 
no  title,  and  may  be  termmated  at  any  time. 

[Ed.  Note.— For  other  cases,  see  Adverse  Po^ 
session.  Cent  Dig.  f  111;    Dec.  Dig.  f  22.*] 

6.  Easements  iff  18*)— Wat  Ov  Necessity. 

The  right  to  a  way  of  necessity  Is  based 
t>pon  the  theory  of  an  implied  grant,  the  way  ■ 
b^ug  necessary  to  the  use  of  the  estate  granted, 
and  to  enable  one  to  use  his  own  lands,  and  not' 
those  of  another. 

'  [Ed. '  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  9S  50-55 ;   Dea  Dig.  |  1&*] 

7.  Easeuknts  (S  18*)— Wat  o*  Nbcusitt— 
Natube  Of. 

A  way  of  necessity  is  an  incorporeal  right 
appurtenant  to  the  estate  granted,  and  not  a 
personal  right  or  one  incident  to  personal  prop-' 
erty. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  SS  50-55;    Dec.  Dig.  |  1&*] 

8.  Easements  (S  18*)- Way  of  Necessity. 

The  fact  that  a  person  has  more  cattle 
than  can  be  supported  on  his  own  lands,  and 
that  for  many  years  he  has  engaged  in  stock 
raising  and  used  the  public  range,  does  not  any 
more  entitle  him  to  ways  of  necessity  over  sur-, 
rounding  lands  than  any  other  cattle  owner 
would  be,  whether  he  owns  real  estate  or  not 
in  order  that  ills  cattle  might  pasture  upon  the 
public  domain,  or  tlian  would  lie  a  resident  of 
a  town,  owning  a  cow,  that  the  same  might 
reach  some  particular  section  of  public  land, 
though  it  could  not  be  reached  in  any  other 
way. 

[E>1.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  {§  .50-55;    Dec.  Dig.  ^  18.*] 
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Krrw  to  Distflet  Osnrt,  tanmi*  Oomrtgr; 
Boderick  N.  Mataon,  Jodfa 

▲ctlon  by  John  J.  Mcllqnlsam  agstnst  the 
Anthony  WUklnaon  Live  Btoek  Gompaay. 
Judgment  for  defeodant,  and  plalntUC  brings 
error.    Affirmed. 

W.  B.  StoU,  for  plaintiff  In  error.  Herbert 
V.  Lacey,  John  W.  Lacey,  and  O.  W.  Burdlck, 
tor  defendant  in  error. 

BEARD,  J.  7he  plaintiff  la  error,  who  waa 
plaintiff  below,  brought  this  action  against 
tb3  defendant  in  error,  which  was  defendant 
below,  praying  that  plaintiff  might  have  cer- 
tain ways  of  neeeaslty  orer  and  across  the 
landa  of  defendant  A  general  demurrer  was 
filed  by  defendant  to  the  amended  petition  of 
plaintiff,  which  demnrrec  was  sustained  by 
the  district  court,  and,  the  plaintiff  electing 
to  stand  on  his  amended  petition,  the  court 
diamissed  the  action  and  rendered  Judgment 
In  favor  of  defendant  and  against  plaintiff 
for  costs,  and  plaintiff  brings  the  case  here 
on  error. 

Tbe  plaintiff  challenges  the  oorrectnesa  of 
the  ruling  of  the  district  court  in  sustaining 
the  demurrer,  and  that  !»'  the  only  question 
presented  here.  A  condensed  statement  of 
the  sabstance  of  the  allegations  of  the  peti- 
tion, which  is  quite  lengthy,  will  snfflce  to 
present  the  Issues.  It  la  alleged:  That  the 
plaintiff  is  now  and  has  bem  since  about  tt>a 
year  1890  the  owner  in  fee  simple  and  in  po»- 
seealon  of  certain  lands  situated  In  Laramie 
county,  and  has  had  during  said  time  his 
home  and  homestead,  ontbuildlugs,  stables, 
corrals,  and  other  property  used  In  connection 
with  hia  home  and  homestead  located  upon 
■aid  lands,  and  during  said  period  has  been 
eontlnoally  engaged  In  the  business  of  rais- 
ing live  stock  and  marketins  and  selling  the 
sama.  That  he  hasbeen since  180a the  own- 
er and  in  possession' of  live  stock  eensiatiag 
of  about  four  or  five  hnndsed.  head,  all  of 
irtilch  during  said  entire  period  of  time,  untu 
prevented  by  defendant,  had  been  in  tha  habit 
of  ranging  and  pasturing  upon  his  own  lands 
and  upon  all  other  sections  of  land  in  that 
vlrinlty;  tha  even  nambered  sections  being 
at  all  times  government  sections  and  the  odd 
numbered  sections  having  theretofore,  and 
since  about  July,  1862,  been  granted  by  the 
government  of  the  United  States  to  tbe  Union 
Pacific  Railway  Company,  and  over  all  of 
which  sections  his  said  cattle  have  roamed 
at  will,  passing  over  the  same  without  hia- 
dnince  or  molestation,  and  having  free  and 
unobstructed  rights  of  way  to  and  from  tbe 
same.  That  there  is  a  stream  of  water  run- 
ning through  plaintilTa  lands  which  has  been 
used  habitually  as  the  principal  supply  of 
water  for  his  cattle,  and  they  have  habitually 
passed  ovet  the  lands  of  defendant  in  gfAag 
from  the  government  and  railroad  sections  to 
said  stream  and  in  returning  to  said  sections 
from  said  stream,  and  that  the  grasses  on 
■aid  aectlonsi  and  pi^rtlcularly  the  govern- 


BNsit  aecttona,  and  aecaas  to  and  from  tba 
same  and  to  and  from  said  stream  are  neeea- 
vary  In  the  conducting  and  carrying  on  of 
his  buslnesa  of  stock  raising.  That  to  the 
north  and  west  of  plaintiff's  lands  the  gov- 
ernment and  railroad  sections  have  been  used 
as  a  sheep  range  upon  which  cattle  will  not 
graze.  That  about  July  19, 1901,  the  defend- 
ant  through  mesne  conveyances  from  the 
Union  Pacific  Railway  Company  acquired  tl* 
tie  to  the  odd-numbered  sections  surrounding 
plaintUTs  lands,  and  thereafter  inclosed  said 
odd-numbered  sections  with  fences,  thereby 
preventing  plaintiff's  cattle  from  going  from 
his  lands  to  said  government  sections,  and 
from  returning  from  the  same  to  bis  land 
for  water.  That,  prior  to  the  Inclosure  by 
defendant  of  Its  said  lands,  both  the  govern- 
ment and  railroad  sections  were  unlnclosed, 
and  that  plaintiff's  cattle  bad  habltaally 
roamed  over  and  pastured  upon  the  same  afc 
wUL  "That  plaintiff  himself  and  his  famllr 
for  all  purposes  of  personal  enjoyment  and 
attending  to  bis  business  in  connection  witt^ 
his  said  rancbk  home,  and  homestead  are  pre* 
vented  from  reaching  a  county  road  which 
lies  eight  miles  wiest  of  hts  aforesaid  desorilH 
ed  lands,  and  which  is  the  nearest  county  road 
Iy4ng  west  of  the  same,  or  the  county  road 
which  lies  twelve  miles  east  oC  his  aforesaid 
lands,  and  which  is  the  nearest  county  roa4 
lying  east  of  the  same,  or  a  uoniitr  imad  lying 
Bine  miles  south  of  his  aforesaid  lands,  and 
whtcb  IB  the  nearest  county  road  lying  south 
qC  hia  said  lands,,  for  the  purpose  of  travelina 
to*  and  fr<wi  the- county  seat  of  the  county  o£ 
Laramie  and  other  places  at  which  he  has 
been  in  the  habit  of  parcbasl^g  hia  snppllea 
and  necessarisa  for  himself,  Ms  family,'  and 
his  business  as  ranchman  and  stock  caisert 
wtthtont'  going  through  tbe  aforesaid  describ- 
ed fences,  which  form  a  permanent  and  eoii/\ 
tlnnons  obstracthw  to  the  free  aooesa  of  tbe 
saU  plaintiff  to  said  county  roads  from  his 
■aid  landa  said  from  the  santow"  FlaUtlfC 
prays  that  he  may  have  three  ways  «f  neces- 
sity for  his  cattle,  easterly,  southeriy,  and 
westerly,  from  his  said  lands  to  certain  de^ 
scribed  government  sections  and  to  said  va« 
ter,  over  and  across  dtfendant's  lands,  "and 
that  be  himself  may  have  rights  at  way  to  and 
from  his  said  lands  through  the  fences  con> 
structed  tv  the  said  defendant  and  over  the 
landa  owned  by  the  defendant  and  the  gov- 
ernment of  the  United  States,  so  that  he  may 
readi  the  county  roads  hereinbefore  describ- 
ed and  travel  to  and  from  the  same  unmolest- 
ed and  free  from -obstruction  and  Interfer- 
ence." 

It  Is  net  alleged  In  the  petition  that  the 
plaintiff  has  not  access  to  his  lands  from  a 
county  or  pubHc  road  or  highway,  and  we 
cannot  assume  that  he  has  not  such  access  In 
tbe  absence  of  some  allegation  to  that^effeot 
The  allegation  that  he  cannot  reach  either  of 
the  county  roads  mentioned  In  the  petltioq 
without  going  through  the  defendant's  fences 
is  not  equivalent  to  an  aUeeition  that  be.liaa 
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iMi»awt  znAaas  «tf  aceen  tt>  a  pnbUJC  bigbway 
from  bis  lands.  For  augbt  tbat  appears  in 
the  amended  petition,  be  may  hava  a  better, 
sborter,  and  more  convenient  way  from  bis 
lands  to  a  public  bigbway  tban  to  either  of 
the  county  roads  mentioned  in  said  petition. 
In  the  present  case  It  is  not  necessary  to  dla- 
ensB  or  decide  the  degree  of  necessity  which 
In  any  case  will  entitle  a  party  to  a  way  of 
Biacessity  over  the  lauds  of  another.  It  is  at 
least  well  settled  that  where  a  party  has  one 
way  by  which  he  con  reach  a  public  highway, 
and  which  affords  him  reasonable  facilities 
for  possessing,  using  and  enjoying  his  own 
premises,  he  is  not  entitled  to  another  way 
as  a  way  of  necessity.  Washburn's  Ease- 
mints  and  Serritudes  (3d  Bd.)  top  p.  231; 
Vossen  V.  Dantel,  110  Mo.  379,  22  S.  W.  734; 
Klngsley  v.  Land  Imp.  Co.,  86  Me.  279, 29  Atl. 
1074,  25  L.  R.  A.  502;  Bully  Hill  Copper  M. 
ft  S.  Co.  V.  Bruson,  4  Cal.  App.  180,  87  Pac. 
237 ;  Corea  t.  HIgaera,  153  Cal.  ^1,  05  Pac. 
882,  7  tu  n.  A.  (N.  8.)  1018;  Chattanooga  R. 
A  S.  R.  Co.  ▼.  Philpot,  112  Oa.  153,  87  S.  B. 
181;  Gaines  t.  Lansford,  120  Ga.  870,  47  B. 
B.  967,  102  Am.  St  Rep.  109.  The  Georgia 
case  (Chattanooga  R.  ft  8.  R.  Co.  v.  Philpot, 
Bupra)  interprets  the  word  ••necessity,"  as 
nsed  In  the  Constltation  of  tbat  state  In  ref- 
erence to  the  establishment  of  private  roads, 
to  mean  "indispensable  to  the  use  and  enjoy- 
ment of  the  farm  or  place  of  residence,  as 
the  ease  may  be."  Many  other  anthoritles 
might  be  cited  In  support  of  the  proposition  we 
have  stated.  The  facts  stated  in  the  amend- 
ed petition  being  InsaiBcient  to  entitle  the 
plaintiff  to  a  way  of  necessity  for  the  pur- 
pose of  Ingress  to  and  egress  from  bis  lands 
to  a  highway,  the  demurrer  was  properly  soa- 
talned  as  to  that  phase  of  the  case. 

The  main  contention  of  plaintiff  is,  how- 
rrer,  that  he  Is  entitled  to  ways  of  necessity 
over  defendant's  lands  in  order  that  his  cat- 
tle may  go  from  bis  lands  to  and  graae  up- 
on th»  government  secttons  and  may  return 
therefrom  to  his  lauds  for  water.  Counsel 
for  plaintiff  has  cited  numerous  authorities 
to  the  effect  tbat  the  right  to  a  way  of  neces' 
aity  exists  where  the  owner  of  a  tract  of  land 
■ells'and  conveys  a  part  of  the  same,  and  the 
part  so  conveyed  Is  inaccenlble  from  any 
public  highway  except  over  the  remaining 
lands  of  the  grantor.  That  is  the  familiar 
and  well-settled  law  on  the  subject  of  ways  of 
necessity,  but  It  Is  not  applicable  to  the  case 
at  bar  for  the  reason  stated  in  ttae  former 
part  of  this  opinion;  it  not  appearing  from 
the  amended  petition  tbat  plaintiff  is  deprived 
of  access  to  a  public  highway.  The  conten- 
tion of  counsel  for  plaintiff  Is  tbat,  because 
be  Is  the  owner  of  certain  lands  and  because 
his  cattle  have  heretofore  roamed  at  will 
Ofer  and  pastured  upon  the  uninclosed  rail- 
road and  government  lands  in  that  locality, 
be  Is  entitled  to  ways  of  necessity  over  de- 
fendant's lands  to  enable  his  cattle  to  go  to 
and  return  from  those  sections  of  government 
land  which  remain  opem  and  unappropriated. 


WfOi  tbat  CQoteatloa  we  funof  agree.-  The 
use  of  the  uninclosed  and  unoecupled  govecar 
ment  lamda  tar  the  paatutlng  of  U*e,«tock  is 
merely  permissive,  creates  no  tlOa  In  tiie  mer, 
and  may  be  terminated  at  mnr  time ;  and  the 
same  is  true  of  uninclosed  private  lands.  la 
Cosgriff  Bros.  v.  MlUer,  10  Wyo.  190,  «8  Paa 
206,  98  Am.  St  Rep.  977,  this  court  said:  "In 
this  TTestem  country,  where  the  native  grass- 
es are  adapted  to  the  growth  and  fattening 
of  domestic  animals,  it  Is  a  firmly  settled 
rule  of  law  tbat  no  trespasA  is  committed 
when  animals  lawfully  running  at  large  wan- 
der upon  and  depasture  the  uninclosed  lands 
of  a  private  owner."  And  la.  Wilkinson  Uve 
Stock  Company  v.  McUqaam,  14  Wyo.  200,  S3 
Pac.  864,  In  speaking  on  tbat  aubjeet  U  Is 
said:  "No  title  to  the  lands  themselves  la 
thereby  acquired.  Indeed,  generally  a  license 
as  to  realty  does  not  oporate  t*  create  a  title  to 
the  land  In  the  licensee^  bat  merelj  aa  an  ex- 
emption from  liability  for  acts  wbicb  would 
otherwise  be  a  violation  of  the  rights  of  the 
licensor.  18  Ency.  Law  (2d  Gd.)  112T,  1128. 
The  government  ml^ht  withdraw  Its  consent 
to  such  use  of  Its  lands  by  th6  public  at  any 
moment  •  •  •  Now,  tbe  right  or  privi- 
lege of  pasturage  upon  open,  unlndosed,  bM 
unreserved  public  lands  does  not  depend  upon 
the  ownership  of  neighboring  lands,  nor  dees 
such  ownership,  as  we  understand,  confer 
any  peculiar  or  greater  priTlleges  In  respect 
to  such  right  of  pasturage.  But  the  position 
assumed  by  the  plaintiff  seems  to  be  tbat  be- 
cause he  has  secured  title  to  a  quarter  sec- 
tion In  a  large  unsettled  territory,  which  be 
desires  to  use  In  connection  with  nnln(<l08e<l 
public  lands,  he  may  so  far  demand  tbat  bis 
premises  be  rendered  accessible  from  publK 
lands  as  to  control  by  Injunction  the  erection 
of  fences  otherwise  lawful  upon  intervening 
lands  which  baft  passed  Into  private  ewner^ 
ship.  We  are  aware  of  no  principle  upon 
which  that  position  can  be  maintained."  That 
case  seems  to  practically  settle  the  questloaa 
being  now  considered  In  this  case.  "Mere 
use  under  a  naked  license,  however  long  coti- 
tinned,  cannot  ripen  Into  a  prescription.'' 
Atchison,  T.  ft  8.  F.  Ry.  Co.  v.  Conlob,  62 
Kan.  416,  63  Pac.  432.  5S  L.  R;  A.  781. 

The  right  to  a  way  of  necessity  is  based 
upon  the  theory  of  an  ImpHed  graiit,  the  way 
being  necessary  to  the  use  and  enjoymebt  dt 
the  estate  granted,  and  for  fbe  purpose  of  en* 
abllnn  one  to' use  and  enjoy  oiie's  own  lands, 
and  not  to  use  or  enjoy  the  lands  of  another. 
It  is  an  Incorporeal  right  appurtenant  to  the 
estate  granted,  and  not  a  personal  right  or 
one  Incident  to  personal  property.  The  plain- 
tiff having  no  different  or  greater  right  to 
the  use  and  occupation  of  any  portion  of  the 
public  domain  than  any  other  person,  the 
fact  that  he  has  more  cattle  than  can  be  snp^ 
ported  on  bis  own  lands,  and  that  for  many 
years  he  has  been  engaged  In  the  business  of 
stock  raising  and  has  enjoyed  the  une  of  the 
public  ronge,  cannot  chan)^  the  situation. 
On  principle  we  can  ece' nothing  more  em 
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tttllngr  plaMtier  towaTs'or  neMs^t^  tftei*  A»\ 
fendaDt'8  lands  than  t&ere  wonld  be  to  en- 
title any  owner  of  cattle,  wbetber  he  owns 
real  estate  or  not,  to  a  war  i)f  necessity  over 
the  lands  of  another  In  order  that  hlg  cattle 
might  posture  npon'the  pnblic  domain,  or 
than  there  woold  be  to  entitle  a  resident  of 
a  town,  owniBjT  a  cow  to  a  way  of  necessity 
orer  the  Inclosed  lands  of  another  in  order 
that  his  cow  might  have  free  Ingress  to  and 
egress  from  some  particnlar  section  of  public 
land,  alUioagh  It  coald  be  reached  in  no  other 
way.  In  onr  opinion  flie  facts  stilted  in  plain- 
tiXTs  amended  petition  are  tnsnffldent  to  con- 
■tltnte  a  cause  of  action.  The  demurrer 
flieratio  was,  therefore,  properly  -sustained. 

The  jQdgmoit  of  the  district  court  ia  af- 
flnned. 

Affirmed. 

POriTEK,  O.  X,  and  8C0TT,  J.,  concur. 
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BRTANT  r  CADLa 
(Supreme  Court  of  Wyoming.     Oct  ,B,  1909.) 
L  Advxbse   Possession  ({   13*)— Chabactcb 

ARD    EuniERTS. 

Adverse  poaseKion  of  land  is  the  actual, 
visible,  and  exclosive  pppiopriatioa  of  the  land, 
commenced  and  continued  under'  a  claim  of 
riKht,  with  the  intent  to  assert  such  claim 
asalnst  the  true  owner,  acfd  accompAUied  by 
such  an  invasion  of  his  rights  as  te  give  him-a 
cause  of  astioik,  and  tli«  jpossession  must  be 
hostile,  actual,  open,  notorious,  exclusive,  con- 
tinuous, and  under  a  claim  of  light. 

[Bd.  Note.— For  other  esses,  see  Adverse  PoH- 
ssMion,  Cent.  Dig.  It  a5->7B;   Dec.  Dig>  |'18-* 

Vor  other  definitions.  Sea  Woids  tad  Phrases, 
VOL  1,  pp.  227-236;    voU  8,  p.  7^68<] 

2.  Advkbse   PoBstasioa-.  <i  68*)-<0«lob  at 

TiTLa^NECEssiTy. 

In  Wyoming^  there  la  no  statute  requiring 
adverse  possession  to  be  'foanded  on  color  of 
title. 

(Bd.  Mote.— For  other  easss,  sSs  Advesss  Fss- 
session.  Cent  Dig.   {{  ^87^393.;    Deo.  Dig,  I 

6a*] 

8.  Advebsx'  PossEsaioiT.  (|  43*)  —  Tackiho 
"   Successive   Possessions. 

Possession  '  for  the '  statutory'  period  'need 
■ot  he  contianei  hn.  the  atime  person  to  cdn- 
stitnte  adverse  possession;  bat,  where  there  is 
privity  between  persons  successively  in .  pos- 
session, holding  adversely  to  the  true  title  cbu- 
timooMy,  tlie  successive  periods  tt  oociipstion 
may  be  a«itcd  to  iqfiks  up  the  stalxUoiy'  tine.  . 
(Ed.  Note.— For  othes  cases,  m«  Adverse  Pos- 
session, Cent  Dig.  S^,  213-22o^i    Dec.  Djig,  i 

4.  Adtekse    Possbsbioit    (|  Tl*)— Claim    oy 
TiTL»— VAUDrrr.  "' 

A  hostile  possassien  and  clid»  may  be 
jMMsd  on  a.  void  ooovafsnce  os  other  muminent 

of  utie.  ; 

[Ed.  Note— I*or  other  cases,  see  Adverse  Pos- 
session, Cent  Dig. 'if  41!>-429;  Dee.  Dig.  f 
71.*] 

&  JOOOMBItT    (I    S24*>— CoHlrtlUjUTlOW.   ' 

In<  i;onstrulDg  a  jgdsnent, 'decree,  or  an 
Older  having  a  Gke  eSect,  and  atFecting  real 
estate,  the  court  is  not  necessa'ril,*  governed 
in    the    matter   of    such    constmction    by    the 


strldt  or  technical  rule's  as  to  the  use  of  wdr^s 
Applicable  in  the  ease  of.  a  deed,  or  other  siiai> 
lax  conveyance. 

[Ed,  Note.— For  other  caeca,  see  Judgment, 
Cent.  Dig.  {  0C7;   Dec  Dig.  (  524.*] 

9.  Advebse  FossEssion  ({  74*)  —  Ci.au(  oy 

Title— SumciEJSCY. 

A  wife,  abandoned  by  her  hnsba-nd,  had  a 
receiver  appointed  to  manage  the  husband's 
property  for  the  benefit  of  the  wife  and  children. 
Thereafter  the  wife  obtained  a  divorce:  the 
decree  directing  that  the  husband's  real  and 
personal  estate  remain  under  control  of  the 
receiver,  in.  trust  for  the  benefit  of  the  wife 
and  children  until  further  order.  On  the  re> 
ceiver's  discharge,  an  order  was  entered,  giv- 
ing the  wife  the  absolnte  control  of  the  estate 
for  the  sole  use  and  benefit  of  herself  and  chil- 
dren. The  wife  to<A  possession  of  the  rsftf 
estate,  executed  mortgages  thereon,  and  finally 
a  deed  purporting  to  convey  the  fee  absolutely, 
and  delivered  possession  to  the  grantee.  Dui^ 
ing  her  possession  ths  ifitt  leased  the  land 
at  times,  and  dealt  with  it  as  the  owner  and 
one  vested  with  title.  Held,  that  the  fact  that 
in  her  petitions  for  leave  to  mortgage,  and 
later  to  sell,  the  land,  she  referred  to  it  as 
belonging  to  the  estate  of  her  former  ^sbaad 
did  not  constitute  admission  of  a  superior  title 
in  him,  and  hence  her  possession  was  hostile, 
and 'Under  a  claim  al  right 

[Ed.  Nete.-^For  other  cases;  see  Adverse  Pos- 
session, Cent  Dig.  U  443.  444;  Dee.  Dig.  | 
74,*1 

Error  to  District  0«wrt,  Bbartdan  Gonn- 
ty;    CarroU   H.  PartMlee^  Judge. 

Bolt  biy  'S.  P.  Cadle,  as  administrator,  etc., 
of  James  A..  Scrutchfield,  against  Zacbatifdi 
\M.  Btyant  and  another.  Judgment  fw 
plaintifl,  and  defendant  Biyant  bring*  er^ 
rar.    Beveraed,  Mid  remanded  foe  nesr  trihk 

tonabaugh  &  Wehzell  and  Burgess  A  Kut- 
cher,  for  plaintiff  'In  error.  B.  H.  Enterllne, 
Stotts  &  Bliime,  and  8.  P.  Cadle,  for  defend- 
ant In  error. 

POTflER;  O.  J.  Ifhte  la  a  stilt  te  reeov^ 
er  possession'  of  real  estate  and  d<t mages  for 
its  alleged  unlawful,  detention,  and  "was 
brought  In  the  district  codW  iB  Sheridan 
countr'  by  James  A.  ScmtchHeld  tigalijat 
Zacharlah  M;  Bryant  and  "W^alter  Culbert- 
son.  ,  The  suit  ^as  commenced  April  13; 
lOf)?.  The  'defendant  Culbertson  filed  a  sep- 
arate' ansVrer,  denying  generally  the  allega- 
tions df  the  petition,  after  which  the  claim 
against  him  seems  to  have  beftn  abandbtied. 
After  the  submlsstdn  of  the'ca'uSe,  but  'be- 
fore It  •♦fas  decided,  Scmtchfleld  died,  and 
S.  P.'  Cadle,  Us  administrator  of  his  estate, 
^as  sttbstlfnted  as  plaintiff.  The  trial  was 
-to  the  court  without  a  Jury,  and  the  cause 
was  decided  lb  favor  of  thfe  plaintiff  and 
against  the  defehdant  Bryant;  the  plaintiff 
being  awarded  the -immediate  possession'  ot 
the  premises  and  9752.s6  as  damages  for 
the  wrongful  occupation  of  the  same.  "Bty^ 
ant  brings  the  case  here  on  error. 
'The 'separate  answer  of  tHe'  defendntit 
Bryant  contains  three  defenses.  The  first 
consists  of  a  general  denial.  The  second 
pleads  tUe  statute  of  IlmTtAtloDs,  and  that 
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the  defendant  and  hia  grantors  bare  bem 
In  the  actual,  open,  notorious,  continuous, 
visible,  exclusive,  and  adverse  possession 
of  the  premises  for  more  than  10  years  next 
preceding  the  commencement  of  the  action, 
nnder  a  lawfully  asserted  claim  of  title  ad- 
verse to  the  plaintiff.  The  third  defense, 
which  is  also  in  the  nature  of  a  cross-peti- 
tion, sets  vp  various  proceedings,  convey- 
ances, and  acts  through  which  the  defend- 
ant claims  to  have  acquired  title  to  the 
premises,  and  the  right  to  the  andisturl>ed 
possession  thereof,  and  prays  that  the  title  be 
.quieted  in  him  as  against  tbe  plaintiff  and 
all  persons  claiming  under  him.  The  lands 
In  controversy  are  situated  in  Sheridan  coun- 
ty, and  are  described  as  the  M.  E.  %  of 
section  8,  township  56  N.,  range  83  W.«  of 
the  sixth  principal  meridian.  It  Is  con- 
ceded that  the  legal  title  was  originally  In 
James  A.  Scrutchfleld,  and  that  it  was  ac- 
quired dn  the  following  manner:  Prior  to 
1889  he  had  entered  the  land  as  a  homestead 
under  the  land  laws  of  the  United  States. 
In  October  of  that  year,  while  be  was  oc- 
cupying the  premises  with  his  wife  and 
their  four  minor  children,  he  deserted  them 
and  departed  from  tbe  state,  and  did  not 
return  to  this  state  until  shortly  before 
tbe  commencement  of  the  present  action. 
His  wife  and  children  continued  to  reidde 
Tipon  the  land,  and  in  1891  Mrs.  Scrutchfleld, 
as  her  hnslmnd's  agent,  offered  final  proof 
of  the  homestead  entry,  which  was  accept- 
ed, and  a  patent  was  afterwards  issued,  and 
di]jy  recorded  in  the  proper  office,  granting 
the  land  to  said  James  A.  Scrutchfleld.  It 
was  stipulated  upon  the  trial  that  Scmtch- 
fleld  had  never  by  his  own  act  conveyed  tbe 
premises  to  any  other  party.  It  also  ap- 
pears that  he  did  not  reside  upon  or  occupy 
tbe  land  at  any  time  after  bis  desertion  of 
bis  family  in  1889. 

The  facts  upon  which  tbe  defendant  Bry- 
ant relies  to  sustain  bis  title  and  his  plea 
of  tbe  statute  of  limitations  And  adverse 
possession  are  as  follows: 

In  1889,  after  Scrutcbfleld's  desertion  of 
his  family,  the  district  court  in  Sheridan 
county,  upon  the  application  of  bis  wife, 
yirginla  V^.  Scmtchfield«  made  an  order  ap- 
pointing Cornelias  H.  Orinnell  as  receiver 
of  all  of  Scrutcbfleld's  property,  and  there- 
upon said  receiver  took  charge  of  the  prem- 
ises here  .in  controversy,  and  continued  In 
charge  thereof  until  some  time  in  1893, 
when,  by  order  of  court,  he  was  discharged, 
and  Mrs.  Scrutchfleld  given  tbe  control  of 
the  property.  While  OrinneU  had  charge 
of  tbe  property  he  rented  it,  and  applied 
the  proceeds  to  tbe  support  of  Mrs.  Scrutch- 
fleld and  children.  The  appointment  of 
Orinnell  as  receiver  was  made  without  any 
notice  to  Scrutchfleld,  either  personal  or  con- 
structive, and  seems  to  have  been  made  in  a 
proceeding  entitled  "In  the  Matter  of  the 
Application  of  Virginia  V.  Scrutchfleld  for 
Appointment  ot  Receive  for  the  Property 


of  James  A.  Swntcbfleld.'*  A  reference  to 
made  In  the  findings  to  a.  petition  of  Mrs. 
Scrutchfleld  in  1889  asking  for  the  appoint- 
ment of  a  receiver,  aud  to  an  order,  Decem- 
ber 3,  1889,  making  the  appointment  But 
we  do  not  find  in  tbe  record  any  copy  of 
such  a  i)etition  or  order,  nor  any  refer^icu 
to  their  having  been  offered  in  evidence. 
We  do  find,  however,  an  afiidavit  of  Mrs. 
Scrutchfleld  entitled  in  exKh  a  proceeding, 
to  the  effect  that  her  said  husband  bad  left 
his  home  and  family  for  p^rts  unknown, 
leaving  some  proper^  and  debts,  and  that 
afilant  and  her  children  would  suffer  great 
injury  tmless  a  receiver  should  be  appoint- 
ed to  take  possession  of  bi«  property  and  as- 
sets. There  appears  also  a  motion  on  her 
behalf  in  the  same  proceeding  for  the  ap- 
pointment of  a  receiver. 

On  December  24,  1891,  In  an  action 
brought  in  said  court  by  M^b.  ScrutebHtid 
for  divorce,  a  decree  was  entered  dissolving 
tbe  marriage,  granting  to  Mrs.  Scrutchfleld 
tbe  custody  of  tbe  four  minor  (diUdren  ot 
tbe  parties,  and  directing  that  the  estate, 
real  and  personal,  of  James  A.  Scrutcbfidd 
remain  In  the  bands  and  under  the  control 
of  Cornelius  H.  Grinnell  as  receiver,  in 
trust  for  the  use  and  l>«ieflt  of  tbe  plain- 
tiff, Mrs.  Scrntcbfield,  and  said  children 
until  tbe  further  orders  of  tbe  court  Tbe 
petition  for  divorce  described  the  land  here 
In  controversy,  and  alleged  that  tbe  title 
was  then  in  the  name  of  tbe  defendant  there- 
in, James  A.  Scrutchfleld,  under  a  final  re- 
ceipt Issued  upon  final  proof  of  bis  honie- 
stead  entry,  submitted  by  Mra.  ScnitcbOeld, 
and  prayed  that  such  proportion  thereof  as 
might  be  deemed  equitable  be  set  apart  to 
the -plaintiff  as  her  absolute  property,  and 
tbe  residue  be  set  apart  to  her  in  trust 
for  tbe  use  and  benefit  of  her  four  minor 
children.  The  divorce  decree  contained  a 
flnding  that  the  defendant  therein  bad  been 
lef^ally  summoned  by  pubMcation,  bad  fail- 
ed to  appear,  and  was  in  default  Two  days 
after  Judgment  was  entered  in  the  divorce 
action  tbe  receiver,  Grinneli,  was  by  order 
of  court,  upon  his  petition,  authorised  to 
borrow  not  to  exceed  fCOO,  to  provide  funds 
for  the  support  of  the  Scrntcbfield  children, 
and  to  secure  the  payment  at  the  same  by  a 
mortgage  upon  the  land  in  controversy;  and 
thereupon  he  executed  «  mortgage  upon  tbe 
land  for  said  sum,  reciting  therein  the  or- 
der of  1889  appointing  him  as  receiver,  and 
the  order  of  1891  authorizing  the  mortgage. 

On  January  18,  1898,  an  order  was  enters 
ed  approving  the  report  of  Grinnell  as  re- 
ceiver, and  discharging  him  as  such  officer, 
and  granting  to  Mrs.  Scrutchfleld  "tbe  full, 
unqualified,  and  absolute  control  of  all  tbe 
estate  of  said  James  A.  Scrutchfleld,  for  the 
sole  use  and  benefit  of  herself  and  her  minor 
children";  tbe  land  in  controversy  being  de- 
scribed in  that  order  as  constituting  said 
estate.  Tbe  order  referred  to  an  applica- 
tion ot  Mrs.  Scrutchfleld,  as  well  as  a  ie< 
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port  of  fhe  reeriver.  Hie  receiver's  rqport 
does  not  appear  In-  the  record,  Vat  we  find  a 
petition  of  Mrs.  Scrutcbflelfl  appearing  to 
have  been  vorlfled  l)y  her  affidavit  on  Decem- 
ber 1,  1882,  which  we  snppdse  to  hie  the  ap- 
plication mentioned.  In  that  petition  the 
prerlons  orders,  the  decree  of  divorce,  the 
nor^glng  of  the  property  by  the  receiver, 
and  the  fact  that  be  had  disposed  of  all  the 
personal  property  wera  alleged,  and  it  was 
iepres«ited  that  the  petitioner  was  capable 
and  willing  to  asenme  tlie  management  of 
the  estate,  and  that  It  woald  be  to  the  t>eBt 
Interest  of  the  petltlonw  and  "the  said 
minor  beirs"  to  have  said  real  estate  placed 
nnder  her  control.  In  that  connection  it 
was  alleged  that  if  said  property  lie  placed 
In  her  control,  the  rents  and  profits  thereof, 
together  with  her  labor,  wonld  be  sufficient 
to  snpport  her  and  the  "^ald  minor  heirs" ; 
and  It  was  prayed  that  an  order  be  made 
'^at  the  real  eetate  of  James  A.  Sentch- 
titid  *  *  *  be  placed  In  her  hands  and 
nnder  her  cootrol  for  the  nse  and  benefit  of 
hereof  and  her  said  minor  heirs." 

On  March  21, 1868,  Mn.  BcrntAfield  filed  a 
petition  asking  authority  to  borrow  by  mort- 
gage npon  the  land,  a  som  not  to  exceed  $1,- 
200  to  secnre  funds  to  pay  the  outstanding 
mortgage  executed  by  the  receiver,  and  to 
snpport  and  educate  the  said  minor  heirs  of 
James  A.  Scrutchfield,  of  wftrom  tOie  was  the 
mother  and  guardian.  Thereupon  an  order 
was  entered  authorizing  her*to  borrow  not  to 
exceed  $1,100,  and  to  mortgage  the  land  to 
■ecore  the  same.  And  again,  on  her  petition 
filed  March  13,  1«9S,  Mrs.  Scrttchfleld,  who 
had  remarried  In  the  meantime,  but  was  not 
living  with  her  husband,  owing  to  his  deseiv 
tlon  of  her,  was  by  order  of  court  aathorla> 
ed  to  borrow  9125  by  a  seoend  mortgage  for 
the  purpose  of  paying  the  interest  npon  tttb 
mortgage  for  91,100,  taxes  due  upon  th^  prop< 
erty,  and  a  balance  remaining'  due  foe  serv- 
ices previously  rendered  by  the  receiver.  On 
April  16,  1886,  she  was  authorized  to  execute 
a  new  second  mortgage  on  the  property  fur 
1235  to  talEe  up  the  one  for  $125s  pay  interest 
upon  the  first  outstanding  mortglage,  ondcer* 
tain  other  expenses  connected  with  the  pr(^ 
erty  mentioned  in  the  petition  for  such  order. 
Mortgages  were  executed'  by  Mrs.  Scrutch- 
field for  the  several  amounts  authorised,  but 
they  were  executed  by  her  without  reclttng 
therein  any  of  the  onders  of  the  eonrt  or  re* 
ferring  thereto,  or  that  she  held-  the  prop- 
erty nnder  order  of  the  court,  or  In  trust 
On  the  contrary,  on  the  face  of  the  mort- 
gages, she  appears  to  have'  executed  them  as 
thongb  she  was  the  Individ^!  owner  of  the 
property. 

Following  the  decree  In  the  divorce  action, 
all  the  orders  and  proceedings  above  alluded 
to  were  ^itltled  "In  the  Matter  of  the  Estate 
of  James  A.  Scrutclifleld,"  and  It  appears 
that  none  ot  the  petitions  for  attthority  to  in- 
cnml>er  the  land,  or  the  orders  therefor,  were 
entered  upon  'the  conrt.  records  as  petitions 


ffied  or  orders  made  In  tbe  aedon  for  divorce. 
Finally,  on  April  2S,  1867,  Mrs.  Bcmtcfafieid, 
or  "Johnson,"  the  name  by  which  she  was 
Icnown  after  her  remarriage,  filed  a  petition, 
entitled  "In  the  Matter  of  the  Estate  of 
James  A.  Scrutchfield,"  praying  for  an  order 
authorizing  her  to  sell  said  real  estate,  and 
apply  tlie  proceeds  In  payment  of  the  out- 
standing mortgages,  and  an  order  to  that  ef- 
fect was  entered  on  the  same  day.  The  peti- 
tion recited  the  former  proceedings,  and  al- 
leged that  the  petitioner  was  anable  to  meet 
the  interest  on  the  first  mortgage,  or  to  pay 
the  second  mortgage,  and  that  she  could 
realize  from  a  sale  something  for  the  support 
of  herself  and  minor  children  over  and  above 
said  indebtedness.  It  was  also  alleged  that 
her  second  husband  was  a  worthless  fellow, 
and  had  deserted  her  a  few  months  after 
their  marriage,  which  marriage  had  ocavred 
in  1884,  after  the  order  granting  the  control 
of  the  property  to  her.  On  the  same  day  that 
the  order  was  entered  autliorlzlng  a  sale,  viz., 
April  23,  1887,  Mrs.  Johnstm,  formerty 
Scrutchfield,  executed  a  warranty  deed  with- 
out referring  to  the  oonrt  proceedlass,  or  the 
order  ander  which  she  was  authorized  to  act, 
conveying  the  property  to  one  B.  M.  Weltner, 
who  was  the  mortgagee  named  in  and  the 
holder  of  the  second  mortgage,  fbr  a  stated 
consideration  of  91,500.  The  deed  seems  to 
btm  been  made  sul^ect  to  tbe  first  mortgage. 
On  the  same  date  Weltner  conveyed  the 
premises  by  warranty  deed  to  B.  Jw.  Gentry. 
The  latter,  together  with  hi*  wife,  conveyed 
the  property  by  warranty  deed*  to  John  A. 
Fields,  May  10,  1902 ;  and  on  Mardi  %  1904, 
Fl^ds  conveyed  l>y  similar  deed  to  the  de- 
fendant Bryant.  After  the  property  had  been 
conveyed  to  Wdtner,  and  befc«e  his  grantee 
conveyed  It,-  both  the  ontstandlng  mortgages 
given  by  Mrs.  Scrutchfield  were  released. 

Gentry,  who  bought  and  received  a.  deed 
for  the  land  from  Weltner  on  the  SEOne  date 
that  It  was  conveyed  to  Hie  latter,  viz.,  April 
28,  1897,  went  Into  immediate  actual  poarias- 
eton,  and  continned  In  possession  until  he 
sold  and  conveyed  the  premises,  and  In  turn 
likewise  the  successive  grantees  thereafter  t 
the  defendant  Bryant  remaining  In  possession 
after  liis  purchase,  and  being  In  poeseaslon  at 
tUe  time  this  suit  was  commeaaeA.  From  the 
testimony  we  think  it  appears  that  from  the 
time  in  1883  that  Mrs.  Scnitcbfldd  was 
granted  control  of  the  pr(^)erty  until  the  date 
of  her  deed  to  Weltner  she  liad  actual  pos- 
session of  the  same.  During  the  period  of 
her  control  the  property  was  farmed  every 
year,  either  by  herself  or  tenants,  and  there- 
fore continually  used  for  the  purpose  to 
which  It  was  adapted.  It  appears  that  she 
lived  upon  the  land  mitll  the  dwelling  house 
thereon  was  destroyed  by  fire  in  either  1884 
or  1895,  and  thereafter  she  Ured  upon  an  ad- 
joining tract  which  she  had  entered  SB  a 
homestead,  and  that  she  personally  attmded 
to  the  cultivation  of  the  land  In  controversy 
wbeo  not  rented.    Ute  testimony  showi^' that 
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tbe  land  was  Inclofled  hj  a  .(enie«  oa  three 
sides,  or  on  every  pJde  except  where  It  ad- 
Joined  tlie  homestead  of  Mrs.  Scrutchfield; 
the  two  places  being  thus  thrown  together 
while  under  her  control.  After  Gentry  bought 
the  place  he  immediately  commenced  the 
building  of  a  house  upon  it,  and  as  soon  as  it 
was  finished  moved  Into  it.  He  al90  con- 
structed a  fence  separa^ting  it  from  Mrs. 
Scrutchfleld's  homestead.  The  possession  of 
Mrs.  Scrutchfleld  during  the  time  she  had 
control  of  the  land,  and  of  the  successive 
grantees  thereafter  while  they  had  posses- 
sion, respectively,  ai^ears  to  have  been;  con- 
tinuous, open,  visible,  and  notorious. 

Befarence  tias  been  made  to  the  fact  that 
James  A.  Scrutchfield,  upon  deserting  ihis 
family,  departed  from  this  state,  and  did  not 
return-  until  about  17  years  thereafter.  Mr. 
Orinnell,  who,  as  aforesaid,  had  ccmtrol  of 
the  property  for  several  years  under  an  ap^ 
pointment  as  receiver,  testified  ttmt  he  saw 
Scrutchfield  at  MUes  City,  Mont.,  in  Septem- 
ber, 1890,  and  then  told  him  that  he  had  been 
appointed  receiver,  of  i his  property,  and  that 
it  was  then  in  his  diarge,  and  th&t  Scrutch- 
field then  said  he  never  intended  to  come 
back  here. 

In  substance,  tbe  conclusions  of  law  con- 
tatned  in-  the  findings  of  the  court  are  <a8 
fellows:  That  the  order  of  1880  appointing 
a  receiver  was  void ;  that  tlie  court  had  iKi- 
rladictlon  of  the  land  in  tbe  divorce  action, 
and  thersln  It  was  competent  lo  charge  the 
same  with  the  snpport  of  the  wife  and  chil- 
dren; that  Qrinnell's  appointment,  in  the  ac- 
tion as  receiver  in  trust  for  the  use  and  bene- 
fit of  the-  wtfe  and  children  was  valid  and 
binding,  and  that  the  court  by  its  decree  re- 
served jurisdiction  over  -the  land  for  further 
order  or  disposition  appropriate  to  the  condi- 
tions and  conformable  to  law ;  .that  tbe  title 
of  James  A.  Scrutchfidd  to  the  land  was  not 
divested  by  the  court  nor  attempted  to  be  di- 
vested, unless  by  the  order  authorising  the 
sale,  and  that  no  sale  was  made  under  that 
order;  that  the  deed  from  Mrs.  Johnson  to 
E.  M.  Weltner  was  not  in  pursuance  of  any 
order  of  court,  was  InefiTectual  to  pass  titles 
and  was  void  as  to  James  A.  Scrutchfield, 
but  that  such  deed,  with  Its  covenants  of 
seisin  and  warranty,  was  an  abandonment  biy 
Mrs.  Joimson  «€  all  right  of  use  and  support 
charged  upon  the  land,  and  effectual  to. con- 
stitute a  bar  to  any  claim  by  her  on  that  ac- 
count; that  the  title  to  the  land  is  in  James 
A.  Scratchfleld,  and  has  continuously  been  so 
since  the  issuance  of  the  patent  dated  May 
11,  1802;  and  that  the  administrator  of  his 
estate  is  entitled  -  to  tlie  same  from  the  de- 
fendant, with  damages  for  the  wrongful  de- 
tention of  the  same  since  April  12,  1903. 

Although  there  is  no  specific  reference  in 
the  conclusions  of  law  to  the  issue  based  up- 
on the  statute  of  limitations  and  adverse  pos- 
session, it  IB  evident  that  the  trial  court  re- 
garded the  date  of  the  deed  to  Weltner  as 
the  esrlleat  ^te  at  which  the  statnte  awUd 


have  fmmmeuced  to  :Tun<  .onA,  as  tbitt  di<t» 
was  April  88,  1807<  and  this  a<^ioii  W'lsl 
brought  within  10  yean  thereafter,-  viz..  Aim-Ut 
12,  1007,  that  the  plea  of  tbe  statute  had 
failed.  As. facts  pertinent  to  that  issue  Uie 
court  found  that  In  1804  «r  160&,  the  bouse 
on  the  land  having  beea  destroyed  by  fire, 
Mrs.  Johnson,  formerly  Scrutchfield,  moved 
therefrom,  and  thereafter  resided  upon  her 
homestead  entry;  that  at  the  time. of  her 
execution  of  the  deed  to  Weltner  she  surren- 
dered possession  of  the  land  to  him,  and  that 
the  only  Improvements  then  (tn  the  land  were 
fences  on  three  sides,  a  ditch  oovecing  80  or 
90  acres,  and  about  40  acres  brokm  or  culti- 
vated; further,  that  Gentry  erected  on  the 
land,  when  occupying  it  under  claim  of  own- 
ership, a  house,  barn,  sheds,  ceUar,  outbuild- 
ings, and  various  suliBtantial  improvemeutSf 
which  remain  on  the  land,  and  that  E.  M. 
Weltner  and  his  grantees  have  been  In  op&m 
and .  exeluslre  possession  under  their  deeds 
since  April  23,  1807.  The  fiadinga  of  fact  re- 
fer to  the  failure  of  the  mortgages  snd-  deed 
executed  by  Mrs.-  Scrutchfield  to'  mention  thQ 
«utliority.  under  which  she  was  acting,  and 
thtot  they-  contained  covenants  of  seisin  an4 
warranty  in  herself  as  grantor, <and  therefore 
it  is  found  tliat  she  assumed  thereby  to  act 
in  her  qwb'  right  and  name,  Ignoring  the 
court's  orders.  It  was  also  found  that  sl>« 
had  made  no  cosaplete  report  of  her  a«ts  in 
the  premises ;  had  made  no  aoeouDtiag ;  tbtA 
her  acts  had.oeva  been  approved  by  the 
court;  that  the  sale  was  mode  without  an 
appraisement,  and  had  not  been  approved  ob 
confirmed.  It  was,  however,  found  tliat 
whatever  title  was  acquired  by  e;,  M.  Weltner 
at  such  sale  passed  by  mesne  conveyaaces 
successively  to  th&  grantees.  Gentry,  Fietds; 
and  Bryant.  The  case  appears  to  have  been 
decided  upon  the  theory  that  neither  the  deed 
to  Weltner,  nor  the  mortgages  after  OrinneU's 
discharge  as  receiver,  wer»  executed  In  pur- 
suance of  an  order  of  court,  for  the -reason 
that  the  instruments  contained  personal  cove- 
nants on  the  part  of  the  grantor,  and  omitted 
any  recital  of  the  authority  under  which  the 
grantor  might  have  acted,  and  that,  there- 
fore, such  instruments .  were  ineffectual  to 
convey  any  interest  in  the  land.  Mrs.  Scrutch- 
fleld's control  and  possession  seem  also  to 
have  been  held,  or  at  least  considered,  inauttt- 
dent  or  ineffectual  to  constitute  adverse  pos- 
session or  start  the  running  of  the  statute  of 
limitations. 

It  is  to  be  observed  that,  as  to  tlie  pos- 
session of  Mrs.  Sorutctafleld,  or  Johnson, 
during  the  period  of  her  control,  after  the 
destruction  of  the  dwelling  house,  it  was 
found  merely  that  sbe  moved  from  tbe  land 
and  resided  upon  her  homestead  entry  ad- 
joining, and  did  not  again  reside  upon  the 
land  in  controversy.  The  findings  contain 
nothing  otherwise  with  reference  to  the 
cdiaracter  of  her  possession,  but  seem  to  dis- 
regard as  immaterial  the  fact  that  after  tbe 
removal  ot  her  residence  from  tbe  land  she 


Digitized  by 


Google 


Wye.) 


BKTANT  T.  CADLi:. 


ST 


contiuned,  wiUunit  -  iAtcrmptiDit,  until  she 
sold  and  conveyed  It,  to  control  tt,  and  either 
l>er8onally,  or  through  teiuintB  occupying  it 
under  her,  conducted  fanBing>  operatlonB 
thereon,  and  tliat  the  extent  of  her-posaee- 
sloo  and  control  tras  at  all  flmes'  indicated' 
by  the  incloaure  of  the  land  oa  every  aide 
by  a  fence,  except  that  am  which  it  was  ad* 
Joined  by  the  tract  which  she  owned  and  on 
which  she  resided,  and  its  continued  use 
by  her.  The  facts  of  8udi  poBseselon  and 
control  may  have  been  deemed  Immaterial 
upon  the  theory  tiiat  the  same  was  not  under 
daim  or  color  of  title,  but  in  subordination 
to  the  legal  title  of  Serutchfleld,  axid  there- 
fore insufficient  to  amount  to  adverse  pos- 
seasion.  However  that  may  be,  the  fladlngs 
do  not  deny  the  fact  of  Mrs.  Stimtchfleld's 
continued  possession  after  Ae  ceased  to  re- 
side en  the  land,  but  spectflcally  btate  that 
she  surrendered  possesBlciii  to  her  grantee. 
Residence  on  the  land  was  not  necessary 
evofi  to  show  actual  possession. 

In  our  opinion  the  serious  questioU  in  the 
case  1b  that  arising  upon  the  facts  uAder  the 
plea  of  the  statute  <>f  limitation^  and  ad- 
verse possession.  An  action:  fdr  the  recbvery 
of  the  title  or  poesesslon  6f  lands  can  only 
be  brought  within  10  years 'after  tlie  cause 
of  action  accrues.  Rev.  Bt  1689,  f  3461. 
We  do  not  understand  the  proposition  to  be 
controverted  that  at  least"  from  April  28, 
1807,  the  date  of  the  deed  to  Weltner,  the 
property  was  continuously  held  In  adverse 
possession  by  the  defendant  Bryant  and  his 
grantors.  It  Is  contended,  however,  on  be- 
half of  the  plalntUF  belonr,  defendant  in  er- 
ror here,  that  prior  to  that  date  there  was 
no  adverse  possession,  and  that  contention 
seems  to  be  based  up(in  the  theory  that  the 
possession  and  control  of'  Mrs.  Scrutciiileld 
was  at  all  times  subordinate  to,  and  In  rec- 
ognition of,  the  legal  title  of  Serutchfleld. 
We  proceed,  therefore,  to  consider  the  sit- 
Tiation  anterior  to  the  date'  of  the  convey- 
ance to  Weltner  for  the  purpose  of 'deter- 
mining whether  the  possession  of  the  gran- 
tor in  that  conveyance  could  have  been  ad- 
verse within  the  meaning  and  operation  of 
the  statute  of  limitations,  and,  if  so,  wheth- 
er there  existed  such  privity  of  title  or  es- 
tate as  would  authorize  the  tacking  of  that 
possession  to  the  possession  of  the  subse- 
quent grantees. 

Adverse  possession  as  applied  to  real  es- 
tate is  described  as  an  actuali  visible,  and 
exclusive  appropriation  of  land,  commenced 
and  continued  under  a  claim  of  right,  with 
the  Intent  to  assert  such  claim  against  the 
true  owner,  and  accompanied  by  such  an 
Invasion  of  the  rights  of  the  opposite  party 
as  to  give  him  a  cause  of  action.  1  E<ncy. 
Law  (2d  Ed.)  789.  The  possession  must  be 
hostile  and  under  a  claim  of  right;  it  must 
be  actual,  open,  notorious,  exclusive,  and 
continuous.  Id.  795.  In  g6me  Jurisdictions, 
under  a  statute  requtrlng  It,  the  possession 
'must  be  held  under  colot  of  title,  and  where 


color' of  title  Is  not  neoessary  to  the  acquisi- 
tion of  title  by  adverse  possession,  its  ab- 
sence has  the  efteot  of  Unsltlng  the  right  ac- 
Quired  to  the  land  actually  occupied.  But 
with  color  of  title  there  may  l>e,  in  connec- 
tion with  actual  possession  of  a  part,  con- 
structive possession  of  the  entire  tract  de- 
scribed and  purported  to  be  conveyed.  Id. 
847;  1  Cyc.  1028,  1064;  notes  to  Power  v. 
Kltchlng,  88  Am.  St  Rep.  702-7M.  There  is 
In  this  state  no  statute  requiring  adverse  pos- 
session to  be  founded  upon  color  of  title. 
It  la  not  necessary  that  possession  for  the 
statutory  period  be  continued  in  the  same 
person;  but,  where  there  is  privity  between 
persons  successively  in  possession  holding 
adversely  to  the  true  title  continuously,  the 
successive  periods  of  occupation  may  be 
united  to  malse  up  the  time  prescribed  by 
statute.  1  eye.  1001;  2  Tiffany,  Real  Prop. 
986,  1000;  1  Bncy.  L.  (2d  Ed.)  842.  The  evi- 
dence would  amply  sustain  a  finding  that 
from  the  time  she  obtained  personal  con- 
trol of  the  property  in  1893,  Mrs.  Serutch- 
fleld was  In  actual,  visible,  open,  notorious, 
and  continuous  possession  until  she  surren- 
dered the  same  to  her  grantee  In  April,  1897. 
The  point  In  that  connection  upon  which  the 
parties  mainly  dlfTer  is  whether  such  posses- 
sion was  exclusive,  hostile,  and  under  a 
qlalm  of  right  sufficient  to  render  It  adverse. 

Whatever  right  Mrs.  Serutchfleld  acquired, 
independent  of  or  In  addition  to  her  right 
as  one  of  the  beneficiaries  under  the  Cirln- 
nell  receivership  and  the  decree  of  divorce, 
Is  to  be  discovered  in  the  order  of  January 
18,  1893,  as  explained  by  the  prior  and  sub- 
sequent proceedings.  By  that  order  it  was 
declared  that  the  full,  unqualified,  and  abso- 
lute Control  of  the  property  was  granted  to 
her  for  the  sole  use  and  benefit  of  herself, 
and  minor  children.  It  was  entered  upon  a 
consideration  of  the  receiver's  report  and  an 
application  of  Mrs.  Serutchfleld.  The  re- 
port Is  not  in  the  record.  The  application 
and  its  allegations  and  prayer  have  been 
referred  to.  It  shows  upon  Its  face  that  the 
applicant  or  petitioner  regarded  herself  and 
children  as  the  only  persons  having  a  bene- 
ficial Interest  in  the  property  under  the 
previous  orders.  It  Is  clear  that  at  that 
time  Grinnell,  as  well  as  the  court,  under- 
stood that  he  held,  not  only  the  possession 
In  trust,  but  the  title  also  ;  for,  Immediately 
following  the  divorce  decree,  which  had  con- 
tinued him  In  control,  he  asked  and  was 
granted  permission  to  Incumber  the  prop- 
erty by  mortgage  to  provide  funds  for  the 
children's  support.  And  in  the  mortgage 
which  he  executed  he  assumed  to  "sell  and 
convey"  the  land  to  the  mortgagee  named, 
"to  have  and  to  hold  unto  the  party  of  the 
second  part  and  Its  assigns  forever,"  sub- 
ject to  the  usual  mortgage  conditions. 

With  relation  to  the  question  now  being 
considered  the  validity  or  Invalidity  of  the 
order  vesting  control  in  Mrrf,  Serutchfleld, 
or  the 'subsequent  orders  recognizing  that 
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control.  Is  not  Important,  for  It  Is  well  set- 
tled that  a  hostile  possession  and  claim 
may  be  based  upon  a  void  conveyance  or 
other  muniment  of  title.  Nor  are  we  in- 
clined, for  the  same  reason,  to  regotd  as 
very  material  the  fact  that  anbseqnent  to 
the  divorce  decree  the  caption  of  the  various 
petitions  and  orders  named  or  recited  a  dif- 
ferent proceeding,  vla»,  the  proceeding  where- 
in a  receiver  had  originally  been  appointed. 
The  petitions  each  recited  the  fact  of  such 
decree  and  the  order  therein  made  respect- 
ing the  property,  and  the  beneficial  interest 
of  the  petitioner  and  her  children  as  deter- 
mined by  that  decree,  and  those  matters 
were  undoubtedly  considered  by  the  court 
in  entering  the  several  orders.  It  is  unnec- 
essary to  determine  whether  such  orders 
were  technically  sufDcient  to  amount  to  a 
modification  of  the  divorce  decree  with  re- 
spect to  the  property,  since  the  present  In- 
quiry does  not  concern  primarily  their  va- 
lidity from  a  Jurisdictional  standpoint  or 
otherwise.  The  question  is  not  whether  the 
orders  were  effectual  to  legally  divest  the 
title  of  Scrutchfleld  and  vest  the  same  In 
another;  for,  if  they  were,  a  consideration 
of  the  question  of  adverse  possession  and 
the  statute  of  limitations  would  be  immate- 
rial, but  whether  they  were  intended  to  have 
that  effect  and  were  so  understood,  or,  In 
other  words,  whether  they  were  sufficient 
as  a  foundation  for  a  hostile  possession  and 
claim  of  right. 

It  is  earnestly  argued  that  the  petitions  of 
Mrs.  Scrutchfleld,  and  the  orders  thereon  en- 
tared,  as  well  as  all  the  proceedings  of  the 
court,  show  that  the  title  of  Scrutchfleld 
was  thereby  continuously  recognized,  and 
that  the  legal  effect  of  the  proceedings  was 
to  render  the  control  and  possession  held 
thereunder  subordinate  to  that  title.  A  care- 
ful examination  of  the  proceedings  has  fail- 
ed to  convince  us  that  the  argument  is  well 
founded.  The  court  may  have  mistakenly 
regarded  the  property  as  subject  to  its  Ju- 
risdiction and  control  In  the  proceeding  of 
1889,  and  the  order  of  that  year  appointing 
a  receiver  may  be  conceded  to  be  void  for 
the  want  of  notice,  personal  or  constructive, 
If  for  no  other  reason.  The  trial  court 
found  that  the  order  In  the  divorce  decree 
was  made  with  Jurisdiction,  and  was  bind- 
ing, but  that  it  was  temporary  only  in  char- 
acter, because  it  was  expressly  declared  sub- 
ject to  the  further  orders  of  the  court.  We 
shall  not  consider  that  question  further 
than  to  say  that  so  far  as  It  was  temporary 
It  was  not  afterwards  changed,  unless  by 
the  orders  made  apparently  In  the  other 
proceeding.  But  the  situation  was  in  fact 
materially  changed  by  such  orders,  which 
were  acted  on  to  the  knowledge  of  the  court, 
and  all  the  proceedings  must  be  considered 
together  In  determining  the  legal  effect  of 
the  possession  during  the  period  in  question 
•Bljerjtor  to  the  date  of  the  sale  and  convey- 


ance to  Weltner,  so  tti  as  the  question  ot 
the  statute  of  limitationa  is  concerned. 

Having  been  granted  by  the  conrt  full, 
absolute,  and  unquallfled  control  of  the  prop- 
erty for  the  sole  use  and  benefit  of  herself 
and  minor  children,  Mrs.  Sinrntcbfield  went 
into  posseesion,  and  there  la  nothing  before 
us  to  show  that  she  at  any  time  doubted  the 
right  or  Jurisdiction  of  the  court  to  place  her 
In  such  control  and  possesslMi.  Ou  the  con- 
trary, shortly  thereaftw,  viz.,  on  March  21, 
1893,  she  filed  a  petition  for  permission  to 
mortgage  the  property,  reciting  the  fnct  of 
the  Orlnnell  mortgage;  that  It  w«s  due; 
that  she  was  without  means  to  pay  the 
same;  and  that  further  funds  were  neces- 
sary for  the  support  and  education  of  the 
children,  and  to  place  the  property  in  con- 
dition that  the  rests  and  profits  might  yield 
a  sufficient  income  for  such  support  and 
education.  It  Is  true  that  the  petition  refers 
to  the  proiierty  as  "real  estate  of  the  estate 
of  James  A.  Scrutchfleld,"  of  which  estate  a 
receiver  had  been  previously  appointed,  but 
it  also  states  that  by  a  later  order  the  peti- 
tioner had  been  granted  the  full,  unqualified, 
and  absolute  control  of  said  estate  for  the 
sole  use  and  benefit  of  herself  and  minor 
children,  and  shows  that  she  understood 
that  she  had  such  an  interest  in  the  property 
SB  would  authorize  her  to  Incumber  it.  The 
permission  asked  was  granted,  and  the  order 
cannot  be  otherwise  understood  than  as 
recognizing  the  rightful  execution  of  the 
Orlnnell  mortgage,  and  that  Mrs.  Scrutch- 
fleld was  entitled,  upon  the  showing  made, 
to.  execute  a  valid  lien  upon  the  property. 
The  same  may  be  said  as  to  the  later  peti- 
tions and  orders  for  the  borrowing  of  mon- 
ey by  mortgaging  the  property. 

It  is  true  that  the  mortgages  executed  by 
Mrs.  Scrutchfleld  were  executed  in  her  own 
name,  as  well  as  the  deed  to  Weltner,  with- 
out reciting  that  she  acted  pursuant  to  an 
order  of  court,  or  in  the  capacity  of  trustee. 
It  is  nnnecessary  to  consider  whether  that 
fact  would  have  rendered  the  instruments 
invalid  or  ineffectual  to  convey  the  property 
had  there  been  no  question  of  the  Jurisdic- 
tion of  the  court  to  order  it  to  be  incumber- 
ed or  sold.  It  at  least  indicates  that  the 
party  executing  them  plalmed  the  right  to 
convey  the  property.  So  far  as  she  was  a 
trustee,  the  beneflclaries  were  herself  and 
children.  It  does  not  appear  that  she  re- 
garded herself,  or  that  the  court  regarded 
her,  as  In  any  sense  a  trustee  for  her  di- 
vorced husband.  The  order  for  the  sale 
tends  to  show  that  the  court  Itself  construed 
the  proceedings  fixing  and  regulating  the 
control  of  the  property  as  a  jpermanent  seq- 
uestration thereof,  or  a  setting  of  the  same 
apart  for  the  sole  use  and  beneflt  of  the 
children  and  former  wife  of  Scrutchfleld,  at 
least  from  the  time  of  the  order  of  January, 
1893.  Although  the  decree  in  the  action  for 
divorce  does  not  In  so  many  words  declare 
the  land  to  be  set  apart,  either  temporarily 
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or  permanently,  for  the  benefit  of  tbe  plaln- 
tlfl  In  tbat  action  and  her  cbUdren,  tbat  was, 
temporarily  at  least,  Its  efEcct,  since  it  con- 
tinued the  receiver  in  control  In  trast  £or 
their  use  and  benefit,  and  not  merely  of  the 
rents  and  prafltB,  but  of  the  land  Itself.  The 
order  of  January  18,  1803,  was  not  limiteL* 
as  to  the  time  dnring  which  It  sbonld  (iter- 
ate, bat  expressly  granted  absolute,  full,  and 
onqualifled  control  over  the  proj>erty,  de- 
scribing it,  and,  moreover,  declared  such 
control  to  be  for  the  sole  use  and  benefit  of 
Mrs.  Scrutchfleld  and  minor  children,  then 
under  her  control  ant)  cnstody.  Herev  clear- 
ly, there  -^as  a  setting  apart  o£  the  property, 
and  a  declaration  of  the  purpose  thereof,  in- 
dicating an  intended  dlapositiOD  of  the  w 
tlre  estate.  The  subsequent  orders  for  In- 
cnmbering  the  property  would,  in  a  case 
like  this,  seem  to  be  consistent  only  with 
such  an  intention,  for  they  contenqklated  a 
conveyance  of  the  fee,  though  conditional ; 
and  the  purpose  is  again  explained  by  the 
order  for  the  sale  of  the  land,  and  the  .di- 
rection that  the  proceeds  be  applied  ta  the 
payment  of  the  outstanding  mortgages,  tax- 
es, and  water  assesaments.  it  may  be  that 
In  disposing  of  the  property  by  the  decree  in 
the  divorce  action  the  court  intended  the 
temporary  feature  to  be  confined  to  tiie  con- 
trol of  the  receiver,  and  the  subsequent  de- 
velopments rather  sustain  that  theory.  But 
we  fail  to  perceive.  In  the  order  of  January, 
1893,  and  the  later  proceedings,  any  inten- 
tion to  limit  or  qualify  the  estate  granted, 
except  that  It  was  to  be  in  part  held  in 
trust  for  the  children.  In  construing  a  judg- 
ment or  decree,  pr  an  order  havihg  a  like 
effect.  Its  true  meaning  is  to  be  ascertained, 
and  where  real  estate  is  affected,  the  court 
is  not,  we  think,  to  be  necessarily  governed 
In  the  matter  of  such  construction  by  the 
strict  or  technical  rules  as '  to  the  use  of 
words,  lyiplicable  In  the  case  of  a  deed  or 
other  similar  conveyance. 

It  appears,  then,  that  under  an  order  of 
court  granting  an  absolute  and  unqualified 
control  to  her,  following  a  decree  vesting  in 
her  a  beneficial  interest  in  the  property, 
Mrs.  Scrutchfield  entered  Into  possession,  ex- 
ecuted mortgages  purporting  to  convey  the 
fee  conditionally,  and  finally  a  deed  purport- 
ing to  convey  the  fee  absolutely,  and  deliver- 
ed possession  to  the  grantee.  During  the 
period  of  her  possession  she  leased  the  land 
at  times,  taking  a  share  of  the  crops  as  at 
least  a  part  of  the  consideration,  and  in 
every  particular,  so  far  as  the  evidence  dis- 
closes, occupied,  controlled,  anfl  dealt  with 
It  as  the  owner  and  one  vested  with  title, 
unless,  as  argued  by  counsel  for  defendant 
In  error,  the  references  in  her  various  peti- 
tions to  the  protperty  as  real  estate  of  the 
estate  of  James  A.  Scrutchfleld  are  to.be  tak- 
en as  admissions  of  a  superior  title  in  him. 
The  argument  based  upon  those  .references, 
and  the  fact  that  in  the  orders  similar  ref- 
erences an  -ftund;  -*ttach«i  t»  thehi,  we 


tUnk,  too  mneh  importance.  The  petitions 
were  filed  and  the  orders  entered  in  a  pro- 
ceeding having  for  Its  expressed  object,  how- 
ever irregularly,  the  management  and  dispo- 
sition of  the  estate  of  said  Scrutchfleld,  and 
that  seems  to  have  led  the  parties  and  the 
court  to  continue  to  refer  to  such  estate  as 
the.  subject  of  the  proceeding,  notwithstand- 
ing that  all  the.per8<«al  property  had  bean 
disposed  of,  and  the  real  estate  had  been  or- 
dered hato  the  absolute  and  imqualifled  con- 
trol of  the  former  wife  of  Scrutchfleld  for 
the  sole  -use  and  benefit  of  herself  and  chil- 
dren. To  hold  that  such  references  siguified 
a  recognition  of  a  remaining  superior  right 
or  title  in  Sorutchfield  would  be  wholly  in- 
consistent with  the  object  or  relief  sought  by 
the  petitions,  and  the  acts .  authorized  and 
performed,  as  well  as  with  all  the  otlier 
facts  connected  with  the  use  and  control  of 
the  property.  The  petitions  are  to  be  more 
reasonably  Interpreted  as  presented,  in  view 
of  the  position  as  trustee  which  Mrs. 
Scrutchfleld  understood  that  she  occupied 
toward  her  children  and  their  interest,  and 
as  having  been  regarded  necessary  to  au- 
thorize a  conveyance  binding  upon  them. 
Unquestionably  the  original  title,  after  the 
issuance  of  the  government  patent,  was  rec- 
ognized as  ha-ving  be«i  vested  in  Scrutch- 
fleld, but  that  title  was  recognized  only  In 
the  sense,  we  think,  that  any  grantee  there- 
of, or  one  succeeding  to  it,  might  refer  to 
and  depend  upon  it  as  supporting  bis  own 
Immediate  conveyance  or  muniment  of  tltie, 
and  where  the  former  owner  has  by  his  own 
act,'  or  through  Judicial  procedure  or  opera- 
tion of  law,  disposed  of  or  lost  the  rights 
and  privileges  of  ownership. 

Had  the  court  found  that  the  possession  of 
Mrs.  Scrutchfleld  was  continuously  exclusive 
as  against  Scrutchfleld,  as  well  as  every  oth- 
er person,  except  her  Joint  beneficiaries,  and 
hostile  to  him  and  his  tltie,  and,  under  a 
claim  of  right  antagonistic  to  any  right  or 
title  remaining  In  Scrutchfleld,  that  flnding 
would  have  been  in  accordance  with  the  law 
and  the  evidence.  This,  together  with  the 
other  facts  of  her  possession,  would  have 
constituted  it  adverse.  An  action  by  Scrutch- 
fleld to  recover  possession  might  have  been 
brought  at  any  time  during  the  period  of 
Mrs.  Scrutchfield's  possession  and  control. 
It  seems  to  us  that  the  land  was  held  In  pos- 
session by  one  assuming  and  claiming  by  her 
acts  to  hold  the  same  adversely  to  him,  while 
exercising  the  rights  of  paramount  owner- 
ship. Owing  to  the  privity  between  herself 
and  her  grantee,  Weltner,  and  the  subsequent 
grantees,  Including  the  defendant  below, 
plaintiff  in  error  here,  the  latter  Is  entitled 
to  the  benefit  of  her  possession  in  support  of 
als  plea  of  the  statute  of  limitations.  The 
TonclnsliOn  thus  reached  not  only  seems  to  us 
the'  Inevitable  result  of  the  application  of 
the  well-settled  general  principles  to  the  facta 
In  the  case,  but  it  U  well  supported  by  au- 
thority.   Wtt  lefec  to  «  few  cases  iavolriag 
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factB  sufiadently  analogons  in  relation  to  the! 
point  decided  to  entitle  them  to  special  con- 
sideration. 

In  John  V.  Smith  (C.  C.)  91  Fed.  827,  which 
Involved  land  devised  by  will  to  the  ezecu- 

'tors  In  trust  for  a  charitable  purpose,  the 
executor  In  possession  was  held  entitled  to 
Invoke  the  statute  of  limitations  against  an 
heir  at  law,  who  sought  to  recover  possession 
on  the  ground  ot  alleged  Incapacity  of  the 
testator  to  make  a  will,  and  that  the  chari- 
table devise  was  unenforceable.  In  Wells 
V.  Wells,  7  Utah,  68,  24  Pac.  752,  the  posses- 
sion of  a  receiver  claiming  the  land  under 
Judicial  decree  for  the  benefit  of  a  party 
other  than  the  plaintiff  (the  latter  being  the 
holder  of  the  original  title)  was  held  to  be 
adverse.  In  Salter  v.  Salter,  80  Oa.  178,  4 
S.  E.  391,  12  Am.  St.  Rep.  249,  upon  a  bill  filed 
by  a  wife  through  her  next  friend,  setting  up 
her  equity  in  land  held  by  her  husband,  a 
decree  had  vested  title  In  the  next  friend  as 
trustee  for  the  wife  and  aer  children.  The 
beneficiaries  thereupon  took  and  retained 
possession  for  the  statutory  period,  and  the 
same  was  held  to  have  l>een  adverse,  and  suf- 
ficient to  show  title  by  adverse  possession 

■  against  purchasers  at  an  execution  sale  un- 
der a  Judgment  against  the  husband.  Jones 
V.  Thomas,  124  Mo.  586,  28  S.  W.  76,  Involved 
a  decree  of  divorce  in  favor  of  a  wife,  where- 
by the  land  in  controversy  was  undertaken 
to  t>e  sequestered  from  the  husband  and  pass- 
ed over  to  the  wife.  The  Judgment  of  seq- 
uestration was  conceded  to  be  void.  .The 
decree  was  held  to  be  color  of  title,  and  the 
wife's  possession  under  it  for  the  statutory 
period  was  held  sufficient  to  constitute  ad- 

.  verse  possession  as  against  her  divorced  bus- 
band  and  one  who  had  afterwards  purchased 
bis  interest  at  execution  sale.  In  Wardlaw 
V.  McNeill,  106  Ga.  29,  31  S.  E.  785,  a  consent 
decree,  in  an  action  brought  by  a  wife 
against  her  husband,  declared  that  the  hus- 
band held  title  to  certain  lands  in  trust  for 
tlie  sole  and  separate  use  of  the  wife  "until 
the  further  order  of  ihe  court."  At  that 
time  a  Judgment  existed  against  the  husband 
in  favor  of  a  creditor  who  was  not  a  party 
to  the  aforesaid  action,  and  who  Therefore 
was  held  not  bound  by  the  decree  rendered 
therein,  but  It  was  also  held  that  the  decree 
was  color  of  title  in  favor  of  the  wife,  which, 
in  connection  with  evidence  showing  adverse 
possession  by  her  for  the  statutory  period, 
would  give  title  by  prescription  as  against 
the  Hen  of  the  Judgment,  if  no  levy  was  made 
upon  the  property  thereunder  until  after  the 
prescription  title  had  ripened.  In  Warr  v. 
Honeck,  8  Utah  61,  29  Pac.  1117,  it  was  held 
that  where  a  husband  had  acquiesced  in  a 
void  decree  of  divorce,  dividing  his  land 
equally  between  his  wife  and  himself,  by  tak- 
ing possession  of  his  half  and  permitting  her 
to  remain  in  undisturbed  possession  of  the 
remainder  for  10  years,  the  wife  had  acquired 


title  by  adverse  iftoasenlon  to  tb»  portion 
awarded  her  by  the  void  decree.  In  Brewing 
Co.  ▼.  Payne,  197  Mo.  422,  94  S.  W.  886,  U4 
Am.  St.  Rep.  770,  a  sherilTB  deed,  executed 
upon  a  sale  under  ezecntlon  to  satisfy  a  void 
judgment  for  alimony,  waa  hdd  to  be  color 
of  title,  and  poBseesion  under  it  by  the  gran- 
tee was  held  to  have  been  adverse,  and  to 
start  the  running  of  the  statute. 

For  the  reasons  stated  we  have  arrived  at 
the  condnelon  that  the  trial  court  erroaeons- 
ly  regarded  the  date  of  the  deed  to  Weltner 
as  the  earliest  possibly  date  for  the  com- 
mencement of  the  running  of  the  statnte. 
There  should  havebem  a  finding  as  to  the 
possession  of  Mrs.  Scrutchfleld ;  and,  if  found 
to  have  l>een  actual,  visible,  opea,  notorious, 
and  continuous,  then  the  facts  as  shown  by 
tlie  evidence  in  the  present  record  would  be 
snfflcient  to  render  it  exclusive  and  hostile 
and  under  a  continnal  claim  of  right,  and  not 
in  recognition  of,  or  subordinate  to,  any  title 
In  ScrutChfield.  The  Judgment  will  therefore 
be  reversed,  and  the  cause  remanded  for  a 
ne\*  trial. 

BBARD  and  SCOTT,  JJ.,  concur. 


W.  li.  MOODY  tc  OO.  V.  FRBBMAN  &  WIL- 
LIAMS et  al. 
(Supreme  Court  of  Oklahoma.    Sept.  14,  1909.) 

1.  AppEAt  A^D  Rbbob  (I  82*)— Decisions  Rs- 

VIBWABLE— FlNALlTT  OF  OKOEB. 

An  order  made  Vacatfaig  a  Judgment  for  the 
purpose  of  penuittjng  a  party  agaiiiBt  whom 
said  judgment  is  rendered  to  prosecute  or  de- 
fend is  interlocutory,  and  not  a  final,  order, 
from  which  an  appeal  wilt  lie  to  the  Supreme 
Court. 

(Ed.  Note.— For  other  oases,  .sM  Appaal  oad 
Errot,  Cent.  Dig.  {  478;   Dec,  Dig.  S  8i*l 

2.  Judgment  (§  342*)— Powkbb  at  flwmvrsm 
— Setting  Aside  judoment. 

A  jud)^  at  chambers  possessea  no  Jurisdic- 
tion to  vacate  judgments  of-  the  district  court. 
Nor  can  j<ir>s<liction  for  8««ll  purpose  l>e  con- 
ferred by  agreement. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  670;    Dec.  Dig.  }  342.*1 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oarrte  County; 
R.  McMillan,  Judge. 

W.  Ia  Moody  &  Co.  secnred  a  dafanlt  Jodg- 
ment  against  Freeman  t  WiUiams  and  an- 
other. An  order  was  thereafter  made  vacat- 
ing tlw  same  and  permitting  defendants  to 
defend,  and  plalBtlff  appeals.  Appeal  dis- 
missed. 

Robert  A.  Rogers  and  Henry  M.  Carr,  for 
plaintiff  In  error.  J.  B.  Thompson,  for  de- 
fendants in  error. 

DUNN,  J.  Plaintiff  in  error,  W.  L.  Moody 
Sc  C!o.,  secured  on  default  a  Judgment  against 
the  defendants  in  error  in  the  district  court 
of  Garvin  county,  Okl.,  on  July  6,  1908.    On 
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AogiKt  19,  n08,  the  judge  bf  tM  <<UblUt 
mart  of  Oarvln  ooiuty,  txhlm  thaatxm-tn 
another  county,  made  an  order.  In  whldi  be 
found  the  defendant*  had  a  TalM  defense  to 
the  caoae  of  action  on  which  the  Jud^nent 
waa  rendend,  and  that  It  waa  due  to  tlw 
mlatake  anl  neglect  of  the  derk  of  the  court, 
that  a  certaiii  motion  prepared  and  left  with 
him  for  flllng  was  net  filed  or  entered  of 
record,  and  for  that  reaeen  Jodgment  by 
default  was  rendered  In  the  canB&  He  there* 
fore  ordered  that  tlie  aame  eboold  he  let 
aside  and  held  fbr  nanght,  and  the  defendant 
granted  a  new  trial  in  the  eanse.  It  mpt>earB 
Cram  this  order  that  the  matter  was  heard 
hy  the  Jndge  at  .chambers  by  agreement  ef 
parties.  Coansd  for  plaintiff  filed  a  motion 
In  the  district  oonrt  of  Garvin' ctonoty,  ask- 
ing the  ooort  to  vacate  the  order,  «^iix>h  set 
aside  plaintiff's  Jndisment,  wblth  was  by  the 
court  denied.  CSonnsd  for  platatUfk  have  at- 
tempted to  bring,  the  case  to  this  court  fOr 
review  by  petition  In  error  ami  easfr>mada 

GOnnsci  for  defendants  hks  filed  afmoOen 
tD  dlsmlM  this  appeal,  for  the  neason  that 
the  Mime  Is  not  a  final  order.  Is  InterlocntoiT, 
and  no  appeal  will  lie  tberefrom.  This  motton 
anist  be  sustained  on  the  anthortty  of  the>eaae 
«C  Town  of  Byars  v.  fiptonls.  108  Pnd.  1038. 
an  opinion  of  this  eonvt-.  delivered  <Inly  18, 
1900,^  not  yet  offlcially  reported.  Am  has  been 
noted,  the  record  dtsdoaes,  idao»  that  the  ^ 
trict  Judge  at  chamber*  asauaed  to  set  adide 
tbe  Judgment  theretofore  rendered  in  ttat 
cause.  This  be  was  without  authority  to  do, 
and  his  action  in  so  doing:  was  a  nidUty.  23 
<^e.  560;  17  Bncy<  of  Law,  848;  Turner  r> 
Womnaa,  4T  8.  a  81,  24  S.  B.  MS;  KUm  r. 
Fenaer,  64  Neb.  478^  74  N.  W.  88»:  risk  r. 
Tliorp  et  al.,  61  Neb.  1,  70  N.  W^  488.  Nor 
can  Jnrladletion  for  «ncb  pttcpoee  .be  oooleiv 
ted  by  agreenent  oC  tuetim.  In  r«  Bcs,  70 
Kan.  221, 78  Pac  404.  The  appeal  is  ap<.-«c«k 
Ingly  dismissed. 

KANE.  C.  X,  and  TUBNEB,  WILUAMS, 
and  HATES,  JX,  concur. 

CM  Okl.  747) 

PATTBBBQN  et  aL  v.  MISSOURI.  K.  *  T. 

RT.  CO. 
rSapicme  Court  of  OkUhooa.    Sept.  14.  1809.) 
1.   GAKaixBS  (f  218*)-~Caj«bxagjc  or  liiTii 

Stock— Nonci  of  Loss. 

Hogs  that  died  in  the  car,  and  are  removed 

therefrom  in  transit  by  the  employia  of  the 

railway  company,  are  not  within  a  dauae  of 

the  contract  of  ihipment  requiring  the -shipper, 

a*  a  condition  precedent  to  his  right  to  recover 

any  damages  lor  any  loia  or  injury  to  said 

ttUttk  roswting  from  the  carrier's  negUgenee,  to 

give  notice  in  writing  to  the  conductor  in  charge 

•of  the  train  or  to  the  nearest  station  or  freight 

'agent  of  the  carrier  on  whose  line  the  Injuries 

teocnr  before  said  car  leaves  Oiat  carrier**  line, 

er  before  the  live  stock  az*  mingled  with,  other 

live  itock  or  removed  from  pens  at  destination, 

[Ed.    Note.— For   other   eaaee,    see   Carriers, 
,OenL  Dig.  II  938,  947;  Dec.  Dig.  I  2l8>] 


'2:' PucAMlio  <|  1l8B*)-^Av^sAX.  A.RO  BmoB 
.(I  187*)  —  lastTa*.  pkk*'.  akd  Va^iahcb— 

FBXSJCnTATldN        AND        RSSEBVATION        OV 

G&ouKDB  or  RxviKW— QtTESnoirs  Not  Pbx- 

SKNTKD    BKTiOW. 

If  proof  is  offered  of  sa  issue  or  of  a  sin- 
gle fact  different  from  that  stated  in  the  plesd- 
inss,  bat  .not  amouatinx  to  a  failure  of  proof, 
and  no  objection  is  made  by  the  adverse  party, ' 
it  is  of  no  consequence.  The  objection  ii  not 
available  in  the  reviewing  oonrt  It  Is  too  lets 
then, 

,  [Ed.  Note.— For  other  fsaes,  see  Pleading. 
Cent.  Dig.  I  1309;  Dec.  Di&  {389;*  Appeal 
and  Error,  Cent  Dig.  ||  14^1441 ;  Dec.  Dig. 
I  197.«1 

3.  Pi£&DiiT'a  9  898*)  —  1*817X8,  Psoor,  ard 
■  Vasiawck. 

No  ^variance  between  the  allegatioiui  In  a 
pleading  and  the  proof  Is  to  be  deemed  material, 
unless  It  has  actually  misled  the  adverse  party, 
to  hU  prejudice.  In  maintaining  his  action  or 
defense  upon  the  merits. 

[Ed.  Note.— For  other  csaes,  see  Pleading, 
Gent.  Dig.  |  1888;  Dec.  IMg.  |  808.*] 

4.  Cabbiers  ({  132*}— Cabbiaob  or  Fbbioht 

-~EXKUPnON    rsOK   lilABIUTT— B0BOBR    Or 

Paoa*. 

If  the  canter  sedcs  to  escape  liability  «■ 
the  ground  that  the  loss  of  or  injury  to  the 
goods  is  one  excepted  by  a  valid  special  con- 
tract, he  has  the  burden  of  proving^  not  only  the' 
making  of  snsh  spsdal  eontiiBet,  bat  also  that  th*. 
loss  or  Injury  for  which  tb»  action  Is  brought 
falls,  withm  a  specified  exception  contained  ta 
such  special  contract. 

[Ed.  Note.— For  other  cases,  see  Carrleia, 
Cent.  Dig.  H  678-581 ;   Dec.  Dig.  |  182.*] 

5.  NsouoBircK  (1 136*)— QuxsTioM*  tqb  Jmt 
"  —CoRTBiBUTOBT  NxauaxNCB. 

Neglitenoe  and  contributory  aegllgenee  are. 
usually  tnestloBS  for  the  Jnxy.  It  Is  only  whsts- 
the  facts  are  such  that  all  reasonable  men  must 
draw.t^e  same  conclusion  from  Jhem  that  the 
question  of  negligence  is  ever  considered  ss  on* 
of  law  for  the  court. 

[Ed.  Note.— I>>r  other  eases,  ses  Negligenes,' 
Cent  Dig.  H  277^468;   Dec.  Dig.  I  136.*] 

QL  Cabsibbs  (I  218*)  —  Gabbiaqb   or  Liva 
BMOB— OSBB  Or. 

If  the  shipper. specially  sgrses,  as  a  part 
of  the  contract  of  transportation,  that  hs  er 
bis  agents  will  care,  for  the  animals  and  attend 
to  feeding  and  watering  them,  the  carrier  Is 
tbersby  relieved  from  liability  so  ter  ss  oppor- 
tnaity  of  caring  for,  feeding,  and  watering  the 
animals  Is  afforded  him.  And,  If  damages  re-. 
suit  from  the  failure  of  the  ahlppet  under  such 
cIreumatSBces  to  have  the  animals  esnd  for,  he 
csnnot  hold  the  csrriet  responsible.  Neveith^' 
leas,  if  the  carrier  is  aware  that  no  one  Is  ac- 
companying the  animals  to  care  for  them,  his 
duty  to  give  them  proper  attention  Is  the  sams 
as  though  no  contract  for  cars  by  the  shipper 
bad  been  made. 

(Ed.  Note.— For  oOter  cases,  see  Oarrieiat 
Cent.  Dig.  11  OSSk  947 ;   Dec  Dtg.  |  218.*1 

(SyUsbus  by  the  Court) 

Error  from  District  Court,  Pawnee  Coun- 
ty; Bayard  T.  Halner,  Judge. 

Action  |)y  J.  W.  Patterson  and  another 
against  the  Missouri,  Kansas  4c  Texas  Rail- 
way Company.  Judgment  for  defendant,  and. 
plaintiffs  bring  error.  Reversed  and  i**. 
manded. 
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Poe;  Biddison,  Osonpbelt  &  Eagleton,  for 
plaintiffs  in  error.  Clifford  L.  Jackson,  John 
E.  Du  Mars,  and  Horace  Speed,  for  defend- 
ant in  error. 

E1A.NB,  O.  J.  This  was  an  action  for  dam- 
ages, commenced  by  the  plalntlfls  In  error, 
plaintiffs  below,  against  the  defendant  In 
error,  defendant  below,  for  a  failare  to  de- 
liver certain  hogs  which  by  the  terms  of  a 
written  contract  the  defendant  agreed  to 
transport  from  Jennings,  Okl.,  to  the  city 
of  St.  Louis,  Mo.  The  petition  alleges,  in 
substance,  that  the  defendant,  a  common 
carrier,  failed  to  deliver  20  head  of  hogs 
out  of  a  car  of  90  hogs  shipped  by  plaintiff 
orer  the  defendant's  railroad  from  the  town 
of  Jennings,  Okl.,  to  the  city  of  St.  Louis, 
Mo.,  and  prays  for  damages  occasioned  by 
such  nondelivery  in  the  sum  of  $251.56.  The 
plaintiff  attached  to  bis  petition  a  purported 
copy  of  the  special  live  stock  contract  under 
which  the  hogs  were  shipped.  The  answer, 
to  which  Is  also  attached  and  made  a  part 
thereof  a  purported  copy  of  the  shipping  con- 
tract between  the  parties,  consists  of  a 
general  denial  and  several  special  defenses, 
of  which  we  will  notice  only  those  called  to 
onr  attention  by  the  briefs  of  counsel.  The 
allegations  of  the  answer  necessary  to  note 
are  to  the  effect  that  the  defendant  under 
the  terms  of  said  contract  let  to  said  plain- 
tiff one  car,  as  stated  by  plaintiff  in  hia 
petition;  that  his  agents,  servants,  and  eni- 
ployte  loaded  into  said  car.  80  head  of  hogs, 
which  number  overloaded  the  capacity  of 
said  car;  and  that  by  reason  of  said  car 
being  overloaded  a  large  number  of  hogs, 
to  wit,  the  number  of  20,  died,  between  the 
town  of  Jennings,  OfcL,  aqd  the  town  of 
Sedalia,  In  the  state  of  Missouri,  and  that 
said  20  head. of  ho^.were  removed  by  der- 
fendant's  agents  and  employes  at  the  town 
<tt  Sedalia,  and  that  said  removal  of  said 
dead  hogs  was  necessary  to  the  safe  trans- 
portation of  the  remainiag  70  hogs,  and 
that  said  carrier  carried,  the  said  last-men- 
tioned TO  hogs  to  their  destination  prompt- 
ly and  safely,  and  that  the  last-mentioned 
70  hogs  were  in  good  condition  upon  reach- 
ing destination;  that  the  said  car  was.  care- 
fully bandied  by  said  defendant,  and  the 
death  of  said  bogs  was  due  solely  to  the 
action  of  plaintlO  in  negligently  and  care- 
lessly overloading  and  crowding  the  same. 
For  rei^ly  the  plaintiff  filed  a  general  denial. 
Upon  the  issues  thus  joined  the  cause  was 
tried  and  submitted  to  a  Jury,  and,  after 
the  evidence  was  all  in,  the  cour.t  peremp- 
torily Instructed  the  jury  to  return  a  verdlc-t 
for  the  defendant  upon  the  grounds,  first, 
that  the  evidence  was  insufficient  to  show 
iiat  any  claim  had  been  presented  to  the 
railroad  company  according  to  the  terms  of 
the  contract;  and,  sec6nd,  that  no  negligence 
was  shown  on  the  part  of  the  railroad  com- 
pany.. The  jury  returned  a  verdict  In  accord- 
ance with  the  Instructions  of  the  court,  upon 


whidb  5uel0nait  waa^  entered,  aad  the  oaiuA. 
was.  in  due  tims  taken  to  tills  court  by  peti- 
tion in  error. 

The  clause  of  the  eositraiit  pectainiiig  to 
gtvlng  notice  of  anr  loas.M  injory  reads  aa 
follows:  '^be-  ataippei:  futber  expressly 
agrees  that  as  a<candltiaii  precedent  to  hia 
right  to  reoorer  any  damageB  .for  any  low 
or  injury  to  said  :liv»  stock  ESBtUtiiie  fiom 
carrier's  negligence  aa  aforesaid,  Inclodlng 
delays,  he  will  give  ntfice  in  writing  to  the 
ctrndactor  In  charge  of  the  train  or  to  tba 
nearest  station  or  freight  agent  of  the  carrier 
aa  whose  line  the  Injurlei.  occur  before  said 
car*  leave  that-  carrier's  line  or  before  the 
live  stock  are  aiingled  with  other  lire  ttock 
or  renoved  from  -p^ta  at  destination.  In 
this  notice  be  i^all  state  {dace  and  nature  of 
the  Injuries  to  the  end  that  ttahy  may  be  fal* 
ly  and  fklriy  Intestlgated,  and  said  shippera 
shall  within  90  days  after  the  happening  of 
the  Injuries  complained  of  file  witli  some 
freight  or  station  agent  of  the  carrier  on 
wliose  line  the  injuries  occomd  bis  claim 
dmeCer,  gtviag  the  amount  Shipper's  fail- 
ure to  cbmply  with  the  reqirirenientB  of  tlila 
section  ciian  absolutely  defeat  and  bar  any 
cause  of  action  for  any  -  injuries  reaultlns 
to  said  nve  stock  aa  aforeaald,  and  no  salt 
shall  be  -brought  against  any  carrier,  atld 
only  against  the  earner  on  whose  line  the 
injuries  bccnrred;  after  the  lapse  of  90  days 
from  the  happening  theiteof,  any  statute  «e 
ilmltatl(ni  to  the  contrary  notwtthBtandingt 
and  no  damages  can  be  recovered  except 
those  set  forth  In  the  required  notice  and 
daim."  Another  clause  of  the  contract 
ptorldod:  "The  carrier  shall  only  be  liable 
for  such  damages  as  may  result  to  said  lire 
stock  from  the  negligent  transportation  or 
handling  of  said  cars  uttxr  they  are  dellr-' 
ered-  to  it  aa .  aforesalA  at  point  of  shipment 
and  Intermediate  points  where  they  have 
been  unloaded  by  shipper  for  any  pnrpoa^ 
and  thQ  shipper  shall  bear  all  damages  result- 
ing fron^  his'  negligent  doing  or  failure  tj> 
do  any  of  the  things  which  he  hereby  coti- 
tracts  to  do,  or  from  tb.6  negligence  of  any 
of  his  servants." 

'  The  case  at  bar  as  dIscIosM  by  the  ple&<t> 
ings  does  not  fall  within  that  class  of  cases 
wherein 'it  ban  been  held  that  the  notice  re- 
quired^ *y  the  itontract  is  a  condition  pre- 
cedent, to  recovery.  The  purpose  In  giving 
such  notice  is  that  the  railway 'cottipany  may 
have  a- fair  and  reasonable -opportunity  to 
make  an  examination  and  Inspection  of  the 
live  stock  traDsported;before  It  shall  be  plac* 
ed  beyond  Its  reach  or  beyond  the  possibility 
of 'some  certain  fdentlflcatlon.  The  answer 
In  this  6ase  stated  that  the  20  dead  hog3 
died  in  transit,  and  were  removed  from  the 
car  by  defendant's  agents  and  employee,  and 
that  such  removal  was  necessary  to  the  safe 
transportation  ^f  the  remaining  hogs.  Aa 
was  said"  by  Mr.  Justice  Milton  In  Wichita 
&  Wj  >Ky.  Ckx  V.1  Koch,  &  iSian.  App.  642,  66 
Pac.  538:  "Under  the  facta  of  this  case^  tb* 
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«nl7  parpom  a  written  notice  of  th*  xtaim 
for  damageg  could  have  served  would  bave 
been  to  give  the  mllroad  cosopaay  an  oppor- 
tunity to  settle  the  claim  without  suit  ]({o 
inspection  or  iuTestlgatlon  as  to  the  condition 
«f  the  18  hogs  that  had  perished  was  necea- 
•arjr.  The  company  already  had  full  knowl- 
edge thereof."  In  Kansas  &  A.  V,  B,  Co. 
T.  Ayres,  63  Ark.  331,  88  S.  W.  515,  Mr.  Jus- 
tice Hughes,  who  delivered  the  opinion  of 
the  court.  In  discussing  tbja  proposition,  says; 
•The  cattle  that  were  dead  In  the  car  be- 
fore the  stock  were  removed  and  mingled 
with  other  cattle  are  not  within  this  provi- 
sion of  the  contract  as  to  notice.  The  object 
in  requiring  the  notice  'by  the  shipper  of  his 
intention  to  claim  damages  to  be  given  be- 
fore the  cattle  were  removed  and  mlngle< 
with  other  cattle  was  to  afford  the  railway 
company  a  fair  opportunity  to  examine  thp 
cattle  before  they  were  removed  and  mlnglec 
with  other  cattle.  As  to  these  that  were 
dead,  the  company  had  all  the  opportunity 
it  could  have  bad  to  examine  them."  0th- 
«  cases  to  the  same  effect  are  C,  C,  C.  & 
St  L.  By.  Co.  T.  Potts  &  Co.,  83  Ind.  App. 
684.  71  N.  B.  685,  and  M.,  E.  &  T.  By.  Co. 
T.  Fry,  74  Kan.  546,  87  Pac.  754 

Indeed,  counsel  for  defendant  In  error  Ic 
tbelr  brief  do  not  seriously  insist  that  under 
the  drcomstances  strict  cmnpilance  wttbthlg 
clause  was  necessary  to  a  recovery,  bu 
dalm  that  there  was  a  fatal  variance  be- 
tween the  contract  declared  upon  by  the 
plaintiff  and  the  one  established  by  the  evi- 
dence. There  Was,  we  think,'  a'  variance  be- 
tween the  allegations  of  the  petition  and  the 
Vnot,  but  no  variance  was  complained  of 
In  the  court  below,  and  It  was  never  sug- 
gested that  the  defendant  was  misled  there- 
by to  Its  prejudice  in  maintaining  its  defense 
upon  the  merits.  Further,  the  defendant 
answered  setting  up  the  contract  of  ship- 
ment in  the  form  it  was  afterwards,  without 
objection  introduced  la  evidence,  and  there- 
after there  was  no  misunderstanding  or 
dispute  as  to  Its  contents.  It  is  well  sejttled 
that  even  a  fatally  defective  petition  may 
be  cured  by  the  allegatlonB  of  an  answer. 
Irwin  V.  Paulett  et  al.,  1  Kan.  418;  Barkley 
«t  al.  V.  State,  15  Kan.  99.  In  Orandstaff  et 
nx.  7.  Brown  et  al.,  2S  Kan.  178,  It  is  held 
tliat.  If  anything  should  intervene  between 
the  ffllng  of  the  petition  and  the  final  i«n- 
derlng  of  Judgment  which  conid  by  a  fair 
and  reasonable  intendment  be  construed  to 
cure  the  defective  allegations  of  the  petl 
tlon,  the  courts  wUl  hold  that  such  defective 
allegations  are  thereby  cured.  In  the  case 
at  bar  the  actual  contract  entered  into  by 
the  parties  was  Introduced  In  evidence  with- 
out objection,  and  .there  seems  to  have  been 
ao  misapprehension  on  the  part  of  any  of 
the  parties  to  the  action  as  to  its  actual 
contents.  Mr.  Bates,  in  his  work  on  Plead- 
ing and  Practice,  1  Bates  P.  &  P.,  p.  526, 
states  the  rule  as  folloiys:    "If  itwot  i»  o£- 
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(ered  of  an  Issoa,  or  of  a  single  fiict  differ- 
ent from  that  stated  In  the  pleadings,  but 
not  amounting  to  a  failure  al  proof,  and  no 
objection  Is  mfde  by  the  adverse  party.  It 
la  of  no  consequence.  The  objection  Is  not 
avaUable  In  the  reviewing  court.  It  Is  too 
late  then.  Failure  to  have  ordered  the 
amendment  Is  of  no  consequence."  The  same 
author,  on  page  627,  supra,  discussing  the 
rule  as  to  variance,  further  says :  "If  it  has 
misled  the  oth^  party,  It  is. material;  otb< 
erwlse  not  The  inquiry  is  then  wbethea 
he  was  misled.  The  party  objecting  must 
prove  that  be  has  been  misled."  The  for»> 
going  excerpts  seem  to  be  in  harmony  with 
our  Code  of  Civil  Procedure.  Section  4337, 
Wilson's  Okl.  Bev.  &  Ann.  St  1903,  provides 
that :  "No  variance  between  the  allegations, 
in  a  pleading,  and  the  proof.  Is  to  be  deem- 
ed  material,  unless  It  has  actually  misled 
the  adverse  party,  to  his  prejudice.  In  maln« 
talulng  bis  action  or  defense  upon  the  mer< 
Its.  Whenever  it  Is  alleged  that  a  party 
has  been  so  misled,  that  fact  must  be  prov- 
ed  to  the  satisfaction  of  the  court  And  It 
mijst  also  be  shpwn  in  what  respect  be  has 
been  misled,  and  thereupon  the  court  may 
order  the  pleading  to  be  amended,  upon  suc^. 
terms  as  may  be  Just"  The  general  rule  is 
stated  in  22  Enc.  of  P.  &  P.  640,  as  follows: 
"A  variance  may  be  waived  by  falling  to  obt 
ject  at  the  proper  time  to  the  admission  of 
evidence  on  the  ground  that  it  does  not  cor> 
respond  to  the  allegations  of  the  pleading  in 
support  of  which  It.  is  offered,  by  admissloa^ 
in  the  pleading  of  the  party  who  would 
otherwise  be  In  a  position  to  take  advaur 
tage  of  the  variance,  or  by  a  faUnre  to  air 
lege  surprise,  seek  postponement  of  the  tri- 
al, or  take  other,  steps  that  ave  essential  to 
make  the  questlo'n  of  variance  available  on 
appeal."  We  are  of  the  opinion  that  under 
the  foregoing  authorities  and  provision  of 
our  statute  the  question  of  variance  is  not 
available  to  the  defendant  In  this  court, 

The  second  ground  upon  which  the  court 
directed  a  verdict  Is  that  no  negligence  was 
shown  on  the  part  of  the  company.  From 
an  examination,  of  that  part  of  the  answer 
of  the  defendant  heretofore  referred  to.  It 
will  appear  that  t^e  defendant  admitted  the 
death  of  the  20  head  of  hogs  and  their. re- 
moval from  the  car  at  Sedalia,  and  further 
alleged  that  said  car  was  carefully'  bandied 
by  s^id  defendant,  and  that  the  death  of  said 
hogs  was  due  solely  to  the  action  of  plaintiff 
In  negligently  and  carelessly  overloading  and 
crowding  the  same.  E^vldence  was  introduc- 
ed In  support  of  this  theory.  The  railroad 
endeavored  to  prove  that  the  hogs  were 
smothered  by  overloading  and  the  general 
neglect  of  the  plaintiff.  On  the  other  band, 
evidence  was  Introduced  tending  to  prove 
that  the  car  was  not  vvercrowded,  and  some 
evidence  was  offered  tending  to  show  that 
they  came  to  their  death  by  reason  of  the 
nesllg«nM  of  the  employto  of  the.nU«>«4 
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company  In  taming  large  quantities  of  cold 
water  on  them  when  they  were  In  a  heated 
condition.  While  we  are  of  the  opinion  that, 
nnder  the  shipper's  contract  in  this  case 
it  was  necessary  to  show  negligence  on  the 
part  of  the  carrier  In  order  to  make  a  case 
against  it,  we  cannot  agree  with  the  court 
below  that  no  negligence  was  shown  on  the 
part  of  the  company.  There  was  a  conflict 
in  the  evidence  on  the  question  as  to  wheth- 
er the  car  was  overloaded  or  not,  some  of 
the  witnesses  testifying  that  the  load  w^s  not 
excessive  for  the  size  of  the  car  used,  and 
that  the  number  of  hogs  at  the  weight. of 
tiiese  hogs  could  properly  be-  shipped  in  such 
a  car.  Not  only  this,  but  several  witnesses 
testified  on  rebuttal  that  the  defendant  turn- 
ed cold  water  from  its  water  tanks  along  its 
route  into  the  car  upon  the  hogs,  and  that 
pouring  this  cold  water  upon  them  In  the 
heated  condition  they  were  in  would  very 
likely  produce  instant  death.  We  think  this 
evidence  was  sufficient  to  send  the  case  to 
the  jury  on  the  question  of  negligence  of  the 
carrier. 

In  Southern  Pac.  Co.  v.  Arnett  et  al.,  HI 
Fed.  849,  50  C.  C.  A.  17,  Thayer,  Circuit 
Judge,  who  delivered  the  opinion  of  the 
court,  says;  "  •  •  ♦  We  are  aware  of  no 
rule  of  law  which  requires  a  shipper  who 
has  made  a  special  contract  to  declarp  upon 
Tt  when  he  contends  that  the  carrier  has 
been  guilty  of  some  neglect  of  duty  on  ac- 
count of  which  he  is  liable  notwithstanding 
the  provision  of  the  contract  A  specla,' 
contract,  when  exacted  by  a  carrier,  is  ^  de- 
fensive weapon,  to  be  made  use  of  by  the 
carrier  when  sued  by  the  shipper  for  any 
alleged  dereliction  of  duty  against  which  it 
was  designed  to  afford  protection."  The 
practice  approved  by  the  foregoing  opinion 
seems  to  have  been  followed  by  counsel  for 
defendant.  He  set  up  the  contract  of  ship- 
ment limiting  the  common-law  liability  of 
the  carrier,  and  voluntarily  assumed  the  bur- 
den of  proof  on  the  question  of  negligence. 
The  general  rule  is  stated  in  6  Gyc.  519,  as 
follows:  "So,  if  the  carrier  seeks  to  escape 
liability  on  the  ground  tliat  1;he  loss  of  or  in- 
jury to  the  goods  Is  one  excepted  by  a  valid 
special  contract,  he  has  the  burden  of  prov- 
ing, not  only  the  making  of  such  special 
contract,  but  also  that  the  loss  or  Injury  for 
which  action  Is  brought  falls  within  a  speci- 
fied exception  contained  In  such  special  con- 
tract." We  think  it  was  error  for  the  court 
below  to  take  the  case  from  the  Jury.  "Neg- 
ligence and  contributory  negligence  are  usu- 
ally questions  for  the  Jury.  It  is  only  where 
the  facts  are  such  that  all  reasonable  men 
must  draw  the  same  conclusion  from  them 
that  the  question  of  negligence  Is  ever  con- 
sidered as  one  of  law  for  the  court"  St 
L.  &  S.  F:  R.  Co.  v.  Copeland,  102  Pac.  104, 
an  Oklahoma  case  not  yet  officially  reported. 


The  ^Int  is  made  by  cotinael  for  defend' 
ant  In  error  In  their  brief  that  no  one  accom- 
panied the  stock  as  caretaker  on  behalf  of 
the  plaintiff  In  error  as  was  required  by  a 
Clause  of  the  special  contract  The  plead- 
ings and  evidence  show  that  the  carrier 
knew  that  no  one  was  accompanying  this 
shipment,  and,  where  this  is  true,  it  must 
give  the  necessary  attention  regardless  of  the 
contract  "If  the  shipper  specially  agrees,  as 
a  part  of  the  contract  of  transportation, 
that  he  or  his  agents  will  care  for  the  ani- 
mals and  attend  to  feeding  and  watering 
them,  the  carrier  is  thereby  relieved  froni 
liability  so  far  as  cpportunlty  of  caring  for, 
feeding,  and  watering  the  animals  Is  afford: 
ed  him;  and.  If  damage  results  from  the 
failure  of  the  shipper  under  such  circum- 
stances to  have  tbe  animals  cared  for,  he 
cannot  hold  the  carrier  responsible.  Never |- 
theiess,  If  the  carrier  is  aware  that  no  one 
Is  accompanying  the  animals  to  care  fo 
them,  his  duty  to  give  them  proper  atten- 
tion, is  the  same  as  though  no  contract  for 
care  by  the  shipper  had  been  made."  6  Cyc. 
488. 

The  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  grant  a  new  trial. 

DUNN,  WILUAMS,  HAYBS.  and  TUR- 
NER, JJ.,  concur.  ' 


MISSOURI,  K.  &  T.  RY.  CO.  v,  DAVIS. 
(Supreme  Conit  of  Oklahoma.    Sept-  U.  1909.) 

1.  Cabhem   a   218*) —  OABRiAaiE   or    LrvK 

Stock— Notice  of  Loss— Scwicibncy. 

A  contract  between  a  railroad  company  and 
a  shipper  of  a  car  of  mnles  stipniated  that,  as  a 
condition  precedent  to 'his  right  to  xecover  for 
any  Iobb  to  such  stock,  tbe  wnpee  sbonld  give 
notice  in  writing  to  the  conductor  in  charge  of  the 
train,  or  to  the  nearest  station  or  freight  agent, 
before  the  mules  were  mingled  with  other  live 
stock  or  were  removed  from  tbe  peas  at  deBtina*- 
tion.  The  mules  shipped  were  during  the  same 
afternoon  on  which  they  arrived  removed  from 
the  pens  to  the  bam  of  the  shipper  which  ad- 
joined the  right  of  way  of  the  railway  compatty, 
and  waa  nearer  its  depot  than  ita  stockpeas.  On 
the  next  morning  after  the  arrival  of  the  mules, 
while  they  were  still  in  the  shipper's  bam,  and 
before  they  had  been  mingled  with  othet  atodr, 
the  shipper  served  upon  the  station  agent  • 
notice  of  his  claim  for  damages.  The  agent, 
after  the  mules  had  been  placed  in  shipper's 
bam,  and  before  they  had  been  mingled  with 
other  stock,  had  an  opportunity  to,  and  did,  on 
the  day  of  their  arrival  and  on  the  day  the  no- 
tice was  served,  examine  apd  Inspect  them,  and 
made  memoranda  of  their  injuries.  ffeM,  that 
the  notice  given  wai  a  substantial  compliance 
with  the  contract  on  the  part  of  the  aUpper, 
and  was  sufficient 

[Ed.    Note.— For    other    cases,    see   Carriers, 
Cent  Dig.  §J  938-047 ;    Dec.  Di^.  {  218.*] 

2.  Casriebs  (8  218*)  —  Cakbiage  of  Li  vie 
Stock— ACTIONS  fob  Damages— Tike  to  Sue 
— Waiver  by  Agbnt. 

Xhe  contract  provides  that  no  suit  shall  be 
brought  against  the  carrier  after  the  lapse  of 


•For  other  oaaes  see  wuat  toptc  and  »ectl«n  NUMBER  in  Doc.  *  Am.  tHga.  190T  to  date,  *  Reporter  Indexet 
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90  days  after  the  happening  pf  the  injuries  com- 
plained of,  and  further  provides  that  no  agent  of 
the  carrier  shall  have  any  authority  to  modify, 
waive,  or  amend  any  of  the  prarisiana  of' the 
contract.  The  station  agent  at  the  destination 
of  the  mulea,  'who  was  not  shown  to  have  any 
anthority  to  adjust  and  settle  claims  for  dam- 
ages, and  who  did  not  represent  that  he  had 
such  authority,  waa  without  power  to  waire  the 
proTiaion  of  the  contract  requiring  suit  to  be 
brought  within  90  days  by  advising  the  shipper 
not  to  ane,  that  the  company  always  preferred 
to  aettle  that  daaa  of  claims. 

[E:d.  Note.— For  other  cases,  see  Carrier*, 
Dec.  Dig.  S  218.*] 

&  BviOERCX  (<  S78*>->Emtbiks  in  Obdiitabt 

CoDRSE  or  Bdsinbsb. 

Entries  in  books  made  in  the  ordinary 
conrse  of  business  at  or  near  the  time  of  the 
transaction  to  which  they  relate;  when  it  is 
made  to  appear  by  the  oath  of  the  person  who 
made  them  that  they  are  correct,  are  admissible 
in  evidence,  but,  when  the  fame  are  not  veri- 
fied by  the  person  who  made  them,  and  it  is  not 
shown  that  such  person  is  dead  ov  abseht  from 
the  county,  they  are  inadmisaUila. 

(Ed.  Note.— For  .  other  cases,  see  Evidence, 
Cent.  Big.  {{  1G2S-1(V16 ;    Dec.  Dig.  i  37&*1 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pontotoc  Coun- 
ty; A.  T.  West,  Judge. 

Action  by  J.  W.  Davis  against  the  Mis- 
souri, Kansas  4e  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brlngt* 
error.    Reversed  and  remanded. 

Tills  action  was  originally  instituted  in 
the  United  States  Court  for  the  Southern 
District  of  the  Indian  Territory  at  Ada  ou 
July  2,  1D07.  Defendant  in  error,  plalntlP' 
t>elow,  by  his  petition  seeks  to  recover  the 
sum  of  $&10  damages  claimed  to  .have  been 
sustained  by  him  by  reason  o'  the  negli- 
gence of  plaintltC  in  error,  defendant  below. 
In  transporting  a  car  of  mulea  from  East 
St  Liouls,  III.,  over  Its  line  of  railway  to 
Ada,  Ind.  T.,  now  Oldahoma.  The  cause 
of  action  originated  anc  the  suit  was  insti- 
tuted before  the  admission  of  the  state.  Up- 
on the  admission  of  the  state,  the  case  was 
transferred  to  the  district  court  of  Pontotoc 
county  for  final  disposition.  The  shipment 
of  the  car  of  mules  by  defendant  began  on 
or  about  midnight  of  January  2,  1907,  and 
terminated  about  3  o'cloclc  p.  m.  on  January 
7th  of  the  same  year.  The  matters  of 
wblcb  plaintiff  complains  in  his  petition  are 
that  defendant  was  negligent,  careless,  and 
unreasonably  slow  In  the  handling  of  the 
car  of  mules  and  unreasonably  delayed  the 
same,  and  that  during  the  transportation 
thereof  frequent  demands  were  made  by 
plaintiff  for  the  privilege  of  feeding,  water- 
ing, and  otherwise  caring  for  the  mules, 
which  demands  were  by  the  carrier  refused; 
that  by  reason  of  the  careless  and  negligent 
handling  of  the  mules  and  the  long  delay  in 
their  shipment,  and  the  denial  of  the  right 
to  feed  and  water  them,  when  the  mules 
reached  their  destination,  they  were  much 
emaciated,  shrunk  in  weight,  tired,  bruised, 


oat  and  otherwise  kijured,  and  that,  by  rea- 
son of  said  Injuries,  they  were  depreciated 
In  market  value  to  the  amount  of  $20  per 
head.  Defendant  answered,  denying  &11  the 
allegations  of  negligence  and  Injury  to  the 
mules  and  depreciation  of  the  market  value, 
and  further  alleged  that  the  shipment  of 
the  mules  was  made  under  a  special  con- 
tract containing  provisions  which  had  not 
been  observed  by  plaintiff,  and,  by  reason 
of  his  failure  to  comply  with  such  provisions 
of  the  contract,  he  is  now  barred  from  main- 
taining this  action.  Plaintiff  filed  a  reply 
to  the  answer,  and  the  trial,  which  was  to 
a  Jury,  resulted  In  a  verdict  for  him  and  ■ 
Judgment  thereon  for  the  sum  of  $320. 

Clifford  L.  Jaciuon,  W.  B.  Allen,  Webba 
St  Ennis,  and  Balls  Bros.,  for  plaintiff  In 
error.    Duke  Stone,  tas  defendant  in  error. 

HATES,  ^.  (after  stating  the  facts  at 
above).  The  contract  of  affreightment  under 
which  the  mules  were  shipped  contains  the 
follow^g  stipulation:  "The  shipper  further 
expressly  agrees  that  as  a  condition  preced- 
ent to  his  right  to  ^recover  any  damages  for 
any  loss  or  Injury  to  said  live  stock  result- 
ing from  carrier's  negligence  as  aforesaid, 
including  delays,  he  will  give  notice  in  writ- 
ing to  the  conductor  In  charge  of  the  train 
or  the  nearest  station  or  freight  agent  of  the 
carrier  on  whose  line  the  Injuries  occur  be- 
fore said  cars  leave  that  carrier's  line,  or 
before  the  live  stock  are  mingled  with  other 
live  stock  or  removed  from  pens  at  destina- 
tion."., The  mules  arrived  at  Ada  about 
2  o'clod:  In  the  afternoon,  and  were  short- 
ly thereafter  unloaded  from  the  car  into  the 
stockpeus  of  the  company,,  from  which  they 
were  immediately  taken  to  plaintiff's  barn, 
which  was  near  the  company's  depot  at  Ada 
and  adjoins  Its  right  of  way.  No  written 
notice  of  claims. for  Injuries  to.  the  mules  was 
served  upon  the  agent  of  the  company  before 
the  mules  were  taken  from  its  stockpens, 
nor  at  any  time  during  that  day,  but  the 
station  agent  of  the  company  at  Ada  during 
the  afternoon  of  their  arrival  Inspected  the 
mules  in  the  bam  of  plaintiff  before  they 
were  mixed  with  other  stock,  and  made  a 
written  memorandum  of  their  Injuries  and 
condition.  On  the  next  morning  a  written 
notice  of  claim  for  damages  was  served  by 
plalntlfTs  attorney  upon  the  agent  of  th^ 
company.  At  the  time  of  the  service  of  thU. 
notice  the  mules  were  In  plalntifTs  bam,  and' 
had  not  been  mixed  with  other  stock.  They 
were  conveniently  located  to  the  depot  oil 
defendant,  where  they  could  be  easily  In- 
spected by  the  company's  agent,  and  wera 
inspected  by  the  agent  on  the  day  the  notlcet. 
was  served.  \ 

Upon  this  Issue  the  court  Instructed  th« 
Jury  as  follows:  "Ton  are  Instructed  that 
the  railroad  company  has  a  right  to  llmitf 
Its  responsibility  to  the  owners  In  the  cai« 
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i^ng  of  stock  or  gooids  ty  special  contract 
so  long  as  the  limitation  does  not  affect  Its 
liability  on  account  of  negligence  or  mis- 
conduct Defendant  alleges  that  the  mules 
were  removed  from  tbe  pens  at  their  des- 
tination In  Ada,  Okl.,  prior  to  the  time  that 
written  notice  was  given  for  any  claim  for 
damages  because  of  said  injuries.  Should 
you  find  from  the  testimony  that  tbe  mules 
were  so  removed,  and,  further,  that  the 
mules  were  Injured  so  as  to  depreciate  in 
value,  and  that  the  injury  to  the  mules  was 
caused  by  tbe  carelessness  and  negligence 
of  the  agents  and  servants  of  the  defendant 
company,  and  that  tbe  company  bad  a  good, 
fair,  and  reasonable  opportunity  to  examine 
and  inspect  Bald  mules,  and  to  know  their 
condition  after  they  were  removed  without 
unreasonable  inconvenience,  yon  will  then 
find  that  the  service  of  the  notice  or  applica- 
tion for  damages  was  made  in  due  time, 
and  the  company  is  not  absolved  from  liabil- 
ity because  of  the  fact  that  written  notice 
was  not  given  to  the  company  before  said 
mules  were  removed  from  the  pen  at  their 
destination.  Tbe  purpose  of  said  notice  is 
that  tbe  company  might  have  a  fair  and 
reasonable  opportunity  for  examination  and 
itispection  of  the  condition  of  live  stock  trans- 
ported under  its  management  before  it  shall 
be  placed  beyond  its  reach  and  beyond  pos- 
sibility of  Ideutiflcation."  This  instruction 
IB  one  of  defendant's  assignments  of  error 
for  reversal.  Stipulations  In  contracts  of 
affreightment  the  same  as,  or  similar  to, 
the  one  now  under  consideration,  where 
Hot  in  conflict  with  statutory  provisions,  are 
held  valid  by  the  weight  of  modern  au- 
thorities, where  such  contracts  are  fairly 
entered  Into  and  are  found  to  be  reasonable 
under  all  the  circumstances.  The  theory 
of  the  courts  upon  which  such  stipulations 
are  sustained  is  that  the  requirement  Is  a 
reasonable  one,  and  that  the  object  and  pur- 
pose of  the  stipulation  Is  to  give  the  railway 
company  an  opportunity  to  Inquire  into  the 
alleged  loss  or  damage  claimed  without 
expense  and  inconvenience,  so  that  unjust 
claims  may  be  thwarted  and  the  company  en- 
abled to  protect  Itself  against  fictitious  and 
fraudulent  claims.  Richardson  v.  C.  &  A. 
Ry.  Co.,  62  Mo.  App.  1;  Pennsylvania  Co. 
v.  Shearer,  9  Am.  &  Eng.  Ann.  Gas.  15,  and 
authorities  cited  in  note  thereto.  Defend- 
ant's contention,  in  effect.  Is  that  the  failure 
of  plaintiff  to  give  to  the  agent  of  the 
company  notice  of  his  claim  for  daOiages  be- 
fore the  mules  were  removed  from  the  stock- 
pens  of  the  company  bars  his  right  of  re- 
covery for  any  damages  he  may  have  sus- 
tained, notwithstanding  he  gave  such  notice 
before  the  mules  were  mixed  with  other 
stock,  and  before  they  were  so  far  removed 
that  the  company  could  not  without  expense 
and  inconvenience  examine  them  and  as- 
dertain  tlieir  condition.  A  literal  compliance 
with  the  terms  of  the  contract  Is  insisted 
upon  by  the  company,  and  It  la  contended 


that  substantial  compliance  with  the  con- 
tract la  not  sufficient. 

Counsel  for  defendant  In  support  of  tins 
contention  rely  principally  upon  Railway  Co. 
V.  Phillips,  17  Okl.  264,  87  Pac.  470,  and  il., 
K.  &  T.  Ry.  Co.  V.  Klrkham,  63  Kan.  Zio, 
65  Pac.  201.  Neither  of  these  cases  Is  ex- 
actly in  point  The  contract  involved  in 
each  of  them  required  a  written  notice  of 
claim  for  damages  before  the  live  stock 
were  mingled  with  other  Uve  stock  or  re- 
moved from  the  pens  at  destination.  In 
Railway  Company  v.  Phillips  there  was  no 
claim  by  the  shipper  that  he  had  complied 
with  the  contract,  either  strictly  or  substan- 
tially, and  no  claim  that  waiver  had  been 
made  by  the  company.  No  notice,  written 
or  otherwise,  was  ever  given  by  him  to  the 
company  before  the  Institution  of  the  ae- 
Uon.  In  M.,  K.  &  T.  Ry.  Co.  v.  Klrkham 
the  facts  are  somewhat  similar  to  the  facts 
in  the  case  at  l)ar.  The  station  agent  was 
at  the  station,  and  saw  the  condition  of  the 
stock  when  they  were  delivered.  Plaintiff  at 
once  drove  the  stock  away,  and  then,  on 
the  next  day,  made  demand  in  writing  for 
his  damages.  The  case  appears  to  have 
been  tried  on  the  theory  that  the  provision 
of  the  contract  requiring  the  written  notice 
before  the  stock  was  removed  from  the  pens 
at  destination  was  waived  by  reason  of  tbe 
acts  and  knowledge  of  the  agent  of  tbe 
company  of  the  condition  of  the  cattle  at 
the  time  of  their  arrival.  No  discussion  by 
the  court  Is  made  in  that  case  of  whether 
there  had  been  a  substantial  compliance 
with  the  requirements  of  the  contract;  nor 
does  it  appear  from  tbe  recital  of  facts  In 
the  opinion  that  the  cattle  at  the  time  the 
written  notice  was  served  by  the  shipper 
were  at  such  place  that  Qiey  could  be  ex- 
amined by  the  agent  of  tbe  company  with' 
out  inconvenience  or  expense,  or  that  at 
the  time  of  the  service  Of  such  notice  they 
had  not  been  mixed  with  other  cattle,  or  that 
they  were  so  situated  that  the  purposes  for 
which  the  notice  was  required  to  be  given 
could  be  accomplished.  That  the  court  did 
not  intend  in  that  case  to  hold  that  unless 
a  written  notice  Is  served  lil  strict  and  liter- 
al compliance  with  the  contract,  it  Is  in- 
sufficient and  that  a  substantial  compliance 
with  the  contract  requiring  the  service  of 
such  notice,  although  it  furnishes  to  the  rail- 
way company  an  opportunity  to  accomplish 
and  does  accomplish  all  tbe  purposes  of  a 
notice  served  In  strict  compliance  with  It  Is 
insufficient,  is  further  evidenced,  we  think, 
by  the  fact  that  no  reference  Is  made  to  A., 
T.  &  S.  F.  Ry.  Co.  v.  Temple,  47  Kan.  7, 
27  Pac.  98,  13  L.  R.  A.  362.  In  v(rhlch  the 
opposite  ride  Is  adopted,  and  we  think  that, 
If  the  court  had  intended  to  reverse  the  rule 
adopted  by  it  in  the  Temple  Case,  it  would 
have  referred  to  tbat  case.  We  think  that 
the  court  Intended  to  hold  In  the  Klrkham 
Case  only  tbat,  where  a  contract  denies  to 
an  agent  of  the  company  the  power  to  waive 
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or  modify  oay  at  the  tDi^dttioiua  Uteveofk  an 
agent  of  the  company  <>aoitot  'waive  the  ce- 
qulrements  of  the  contract  for  a  written 
notice,  but  that  It  does  not  hold  that  th« 
written  notice  must  be  In  striet,  literal, 
technical  compliance  with  the  contract  Xhe 
court  in  that  case  eUai  with  apin-QvaX,  and 
in  a  great  measure  basee  its  decision  upon, 
the  doctrine  of  Ooggen  v,  K.  &  P.  By.  Ca, 
12  Kan.  416,  and  Spragae  y.  Mo.  Fac  Ry. 
Co.,  34  Kan.  347,  8  Pac.  465.  In  Goggen  t. 
K.  &  P.  By.  Co.  the  contract  involved  requir- 
ed the  notice  to  be  given  "before  or  at  the 
time  the  Btocli  Is  nnloaded."  A  atrict  con- 
Btructlon  of  this  phrase  of  the  contract 
would  require  the  notice  to  be  given  before 
or  at  the  time  of  the  unloading,  but  the 
court  said  that  this  stipulation  did  not  re- 
quire that  tlte  notice  be  given  at  th«  identi- 
cal moment  of  the  unloading  of  the  stock, 
but  that  it  must  occur  so  immediately  that 
tiie  object  sought  by  the  notice  can  be  ob- 
tained. The  language  of  the  contract  in 
the  case  at  bar  is  that  the  written  notice 
diall  tie  given  "before  the  live  stock,  are 
mingled  with  otlier  live  stock  or  removed 
from  the  pens  at  destioatlon."  Under  a 
strict  construction  of  this  contract,  if  plain- 
tiff had  taken  bis  mules  from  the  pen,  which 
was  sltuatled  one-half  mile  in  distance  from 
the  company's  depot,  and,  without  taking 
them  from  the  premises  <^  the  railway  com- 
pany, had  driven  them  near  to  the  depot 
for  the  purpose  of  filing  his  written  claim, 
and  giving  the  agent  an  opportunity  to  In- 
spect ttiem,  his  compliance  with  the  contract 
would  have  been  insufficient.  Such  con- 
stmctlon  tn  onr  opinion  is  not  required  to 
accomplish  the  purposes  of  the  provision  of 
the  contract,  nor  is  it  in  harmony  with  the 
theory  upon  which  the  courts'  sustain  the 
validity  of  such  stipulations,  and  such  con- 
struction would  serve  only  as  a  convenient 
means  for  carriers  often  to  avoid  Just  lia* 
blllties.  A.,  T.  &  S.  F.  By.  Co.  v.  Temple, 
supra,  was  an  action  for  damages  for  in- 
jnrles  to  a  mare  and  three  mnlea.  The  con- 
dition of  the  stock  was  made  known  to  the 
station  agent  of  the  company  at  the  place 
of  destination,  and  he  consented  to  the  .re- 
moval of  the  stock  from  the  car,  and  had 
an  opportunity  to  examine  and  inspect  the 
stock  after  their  removal,  and  before  they 
had  been  mingled  with  other  stock  ;or  re- 
moved from  the  place  of  destination.  A 
written  notice  of  damages  was  transmitted 
to  the  claim  agent  of  the  company  four  days 
after  the  removal  from  the  stockpens,  and 
ten  days  thereafter,  upoi^  death  of  one  of 
the  animals,  a  subsequent  notice  was  given. 
It  'was  held  tltat  a  substantial  compliance 
'With  the  con  tf act  requiring  notice  in  writ- 
ing of  any  ciaim.  for  daou^efji.  to  he  given 
by  the  idiipper  before  the  stock  Is  removed 
from  the  place  of  destination  or  from  tlie 
place  of  delivery  bad  been  n^ade  by  the  ship- 
per. The  coort,,  afti^r  stating  that  the  rail- 
way conyanX/i'«Ue4'.n909.thp  (s^ses  ott  Gog: 


gen  T.  K.  &  P.  Bj.  0>..and  Spragne  t.  M4< 
Pac.  By.  Co.,  supra,  said:  "In  the  former 
case  no  written  notice  'waa  given  for  more 
than  a  year  after  the  cattle  were  injured< 
In  the  latter  case  no  notice  was  given  be- 
fore suit  was  commenced.  In  the  case  be: 
fore  us  written  notice  was  given  within  a 
few  days  after  the  stock. arrived  at  Pierce- 
ville,  and  before  the  nuiles  were  taken  from 
the  place  of  destination.  'While  the  carrier 
may  stipulate  by  contract  that  notice  of  a 
claim  for  damages  shall  be  given  within 
a  Bpecifled  time  In  order  to  be  valid,  stLU 
the  construction  upon  such  stipulation  must 
be  reasonable  and  adapted  to  the  circum- 
stances of  each  case."  The  facts  in  that 
case  were  very  similar  to  the  facts  in  the 
case  at  bar,  and  an  Instruction  in  almost  the 
idenldcal  language  of  the  Instruction  com- 
plained of  here  was  lieid  good. 

A.,  T.  &  S.  F.  By.  Co.  V.  CoUins,  47  Kan, 
11,  27  Pac.  99,  is  another  case  which  seems 
to  I>e  in  point  In  thi^  case  the  action  was 
for  damages  for  the  loss  of  a  mare  shipped 
under  a.  contract  which  required  notice  in 
writing  of  claims  for  damages  to  Ite -served 
upon  the  officers  of  the  company  liefore  the 
stock  was  removed  from  the  place  of  de- 
livery or  place  of  destination.  The  mare 
was  removed  from  the  place  of  deliver?  on 
March  5,  1907,  to  the  owner's  bam,  whepe 
she  was  kept  separate  from  other  stock  un- 
til the  10th  or  12th  of  March  of  the  same 
year,  when  written  notice  was  served.  The 
court  held  the  notice  sufficient-  In  a  very 
recent  case  decided  by.  the  Supreme  Court 
of  Kansas,  brought  by  a  shipper  of  live 
stock  to  cover  losses  arising  from  negligence 
of  the  carrier  on  a  contract  requiring  a  writ- 
ten notice  to  the  officers  of  the  company  or 
the  nearest  agent  before  the  removal  of  the 
stock  from  the  place  of  destination  or  before 
they  should  be  intermingled  with  other 
stock,  a  formal  notice  was  held  not  requir- 
ed where  the  representatives  of  the  com^ 
pany  were  at  the  stockyards  when  the  cat- 
tle were  rec^ved,  and  examined  them.  Mr. 
Chief  Justice  J<Anson,  who  delivered  the 
opinion,  said:  "The  representatives  of  the 
company  were  at  the  stockpens  when  the  in- 
jured cattle,  were  received.  They  observed 
their  condition,  and  advised  the  consignees 
who  were  looking  Cor  the  arrival  of  the  cat- 
tle that  they  bad  been  in  a  wreck.  When  the 
cattle  did  arrive,  these  representatives  of 
the  company  inspected  them,  and  advised 
that  they  be  sold  at  once,  which  was  done. 
Under  recent  decisions,  no  notice  was  requir- 
ed as  to  some  elements  of  the  loss  sustain- 
ed, and,  in  any  event,  the  purpose  of  the 
written  notice  was  fully  accomplished  when 
the  condition  of  the  cattle  was  brought  to 
^e.attentioD  of  the  representative  of -the 
company.  •  •  •  Tne  railway  company, 
having  had  a  fair  opportunity  to  examine 
tbe.  cattle,  and  to  ascfrtain  the  extent  of  the 
inJWy  .resulting  from  its  negligenice,  h^d  tb« 
S^  ^^efiX  ot  the  «ontr#«t  a^,t«,qojaoa.^f-:  A4 
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T.  &  B.F.  Ry.  do.  T.  Wright  (Kan.)  95  Fae. 
1182. 

In  the  case  at  bar  the  railway  cotbpany 
had  a  representatlre  who  had  an  opportunity 
both  before  and  after  the  written  notice  was 
served  npon  him  by  the  shipper  to  examine 
and  Inspect  the  condition  of  the  mules  trans- 
ported, and  he  did  examine  them.  At  the 
thne  of  the  service  of  the  notice  the  mules 
were  npon  premises  adjoining  the  railway 
company's  property,  nearer  its  depot  than  its 
stockpens,  and  bad  not  been  intermingled 
with  other  stock;  nor  had  they  been  plac- 
ed Ih  such  position  as  to  be  beyond  certain 
Identification  or  more  Inconvenient  to  Inspect 
than  they  would  have  been  If  they  had  re- 
mained in  the  stockpen  until  the  service  of 
faotice;  While  plaintiff  has  not  literally  com- 
plied with  his  contract,  he  did  everything  that 
was  necessary  to  afford  to  the  company  all  of 
the  benefltfl  of  its  provisions  and  to  glte  to  It 
every  opportunity  which  literal  compliance 
therewith  would  have  brought  to  the  com- 
pany. His  notice  was  given  to  the  person 
and  in  the  manner  required  In  the  contract 
In  our  opinion  his  acts  constitute  such  a  sub- 
stantihl  compliance  with  Its  requirements  as 
to  'be  sufficient.  The  contract  In  the  case  at 
bar'contalns  a  further  stipulation  as  follows: 
"And  no  suit  shall  be  brought  against  any 
iSarrler  on  whose  line  the  Injuries  occuf,  aft- 
er the  lapse  of  90  days  froin  the  happening 
thereof,  any  statute  or  limitation  to  the  con- 
trary notwithstanding,  and  no  damages  shall 
be  recovered  except  that  set  forth  in  the  re- 
quired'"notice  and  claim."  The  validity  of 
this  provision  of  the  contract  is  not  question- 
ed,' and  the  courts  seem  generally  to  uphold 
similar  stipulations  in  contracts  of  affreight- 
ment where  they  are  not  in  conflict  with  stat- 
utory or  constitutional  provisions.  G-.,  C.  8c 
S;  F.  Ry.  Co.  V.  Trawlck,  68  Tex.  314,  4  S. 
W.  567,  2  Am.  St.  Rep.  494;  G.,  0.  &  S.  F. 
Ry.  Co.  V.  Gatewood,  79  Tex.  89, 14  S.  W.  913, 
10  L.  R.  A.  419;  North  British  &  Kerc.  Ins. 
Co.  V.  Central  Vermont  Ry.  Co.  et  al.,  9  App. 
Div.  4,  40  N.  T.  Snpp.  1118 ;  Central  Vermont 
Ry.  Co.  V.  Soper,  59  Fed.  879,  8  C.  C.  A.  341. 
Plaintiff  seeks  to  relieve  himself  of  the  re- 
quirements of  this  provision  of  the  contract 
upon  two  grounds :  First,  that  the  company 
has  waived  same;  and,  second,  that  the  na- 
ture and  character  of  the  injuries  to  the 
mules  were  such  that  the  extent  of  his  dam- 
ages would  not  be  ascertained  within  90  days 
after  the  injuries  occurred.  The  evidence 
upon  his  flrBt  contention  was  that  the  station 
agent  at  Ada,  in  conversations  with  plaintiff, 
advised  him  not  to  bring  suit ;  that  the  rail- 
way company  always  preferred  to  settle 
claims  of  this  kind.  The  contract  contains  a 
farther  provision  that  no  agent  of  the  rail- 
way company  has  any  authority  to  waive, 
modli^,  or  amend  any  of  the  provisions  of  the 
Oontract. 

This  action  was  not  brought  within  the  90 
dayd  provided  for  by  the  contract  The  court 
fitetructed  thef  jury  as  followfl:  "Ton  are  fur- 


ther Instmctod  that  tf  yOn  And  that  the  said 
suit  was  not  flied  within  90  days  (and  the 
court  instructs  yon  that  It  was  not  filed  with- 
in 90  days),  as  stipulated  in  said  contract, 
you  will  find  in  favor  of  the  defendant,  un- 
less you  further  find  that  by  reason  of  the 
promises,  implied  or  express,  made  by  the  de- 
fendant, its  agents  or  ^nploySs,  who  had  au- 
thority to  make  such  promises,  that  plaintiff 
was  induced  to  delay  the  Institution  ot  the 
suit  after  the  90  days,  unless  you  further  find 
that  the  Injuries  to  the  said  mules  were  of 
such  a  nature  and  character  that  it  vras  im- 
possible to  ascertain  the  extent  of  their  dam- 
ages within  ninety  days.  In  the  event  of 
either  of  these  conditions,  the  plaintiff  would 
be  absolved  from  the  obligation  to  bring  the 
suit  within  90  days."  That  portion  of  the  In- 
struction bearing  upon  the  waiver  of  the  com- 
pany Is  Erroneous,  for  the  reason  that  the 
facts  In  proof  dlsdoee  that  the  agent  whose 
(Conversation  plaintiff  claims  induced  him  not 
to  bring  the  suit  was  without  authority  to 
waive  any  of  the  provisions  of  the  contract. 
The  contract  requires  the  shipper  to  serve  no- 
tice in  writing  of  his  intended  claim  for  dam- 
ages uiwn  the  conductor  In  charge  of  the 
train  or  the  nearest  station  or  freight  agent 
of  the  carrier  and  requires  him  within  SO 
days  after  the  happening  of  the  Injuries  to 
file  with  some  freight  or  station  agent  of  the 
carrier  on  whose  line  theMJtrries  occurred 
his  claim  for  damages,  giving  the  amount 
thereof.  These  provisions  of  the  contract  not 
only  place  an  obligation  npon  the  shipper 
relative  thereto,  but  also  authorize  the  sta- 
tion agents  of  the  carrier  to  receive  the  no- 
tice and  the  claim  fOr  damage.  But  In  con- 
nection with  this  authority,  the  contract  also 
imposes  the  limitation  npon  the  agent's  au- 
thority that  he  shall  not  have  po#er  to  vralve 
or  modl^  any  provision  of  the  contract,  not 
only  as  to  such  notice  and  dalm  for  damages, 
but  as  to  any  other  of  the  provisions  of  the 
contract  including  that  provision  requiring 
suit  to  be  brought  within  90  dayi  after  the 
happening  of  the  injury.  There  la  no  evi- 
dence in  the  record  whatever  showing  that 
the  agent  at  Ada  had  any  other  or  further 
power  relative  to  the  claim  of  plaintiff  than 
that  referred  to  In  the  contract  That  power 
was  limited  by  the  express  stipniatlon  that 
none  of  the  provisions  of  the  contract  could 
be  waived  by  him.  It  is  not  contended  that 
the  agent  undertook  to  settle  the  claim  with 
plaintiff,  or  that  he  had  authority  to  do  so. 
Plaintiff  himself  testified  that  he  did  not 
know  whether  the  agent  had  any  authority  to 
settle  the  claim,  that  the  agent  never  told 
him  that  he  had  any  such  authority,  or  that 
he  wonld  settle  the  claim.  We  can  see  how 
an  agent  of  the  company  with  power  to  ad- 
just and  settle  the  claim  of  plaintiff  might, 
under  express  authority,  or  wlthtn  the  scope 
of  tis  general  authority,  have  power  to  mod- 
ify, change.  Or  waive  any  or  all  of  the  provi- 
sions of  the  contract,  but  there  IB  an  entiri 
absence  of  evidence  shokihg  that  the  agent 
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bnd  any  nntborltjr  to  settle  aj>4  adjust  tiie 
claim  or  that  he  undertook  to  do  so  or  iB  any 
way  endeavored  to  make  it  appear  to  plain- 
tiff tbnt  he  bad  ancb  atUbority: 

Mr.  Justice  Irwin,  speaking  for  the  conrt  In 
Rnilway  Co.  r.  Pbllltps,  supra,  and  dlscnss- 
iiiK  this  same  prorlsion  In  a  shipper's  con- 
tract, said :  "If  the  rule  was  laid  down  that 
i>tatlon  agents  of  a  railroad  company  without 
express  aattaorlty  could  modify  or  change 
tbe  plain,  nnnmblguous  terms  of  a  written 
contract  entered  Into  with  the  company,  and 
In  variance  with  tbe  express  stlpulatlonB  and 
conditions  of  tbe  contract,  the  usefulness  of 
such  contracts  and  the  necessity  of  them 
would  be  absolutely  at  an  end.  Such  a  doc- 
trine would  deprive  the  defendant  company 
of  the  benefit  of  a  contract  which  tbe  courts 
have  repeatedly  declared  to  be  reasonable, 
Jnst.  and  valid."  See,  also.  Railway  Company 
V.  Kirkham,  supra. .  lu  St  Paul  Fire  &  Ma- 
rine Ins.  Co.  V.  Mountain  Park  Stock  Farm 
Co.,  99  Pac.  (MT,  decided  by  this  conrt,  a 
clause  In  an  Insurance  policy  mrovlded  that 
"no  denial  of  liability  or  other  act  on  the 
part  of  the  company  shall  be  deemed  to  waive 
or  dispense  with  the  furnlsblng  of  such 
proof,"  meaning  proof  of  loss,  ^fter  a  loss 
had  occurred  under  a  policy,  and  pending 
the  adjustment  thereof,  the  Insurance  com- 
pany wired  the  Insured:  "If  y<?u  and  Mr, 
Bates  [referring  to  tbe  company's  adjuster] 
can  settle  go  ahead  loss  referred  to  blm  I 
bare  no  data."  It  was  held  that  Mr.  Bates, 
being  charged  with  tbe  whole  duty  of  set- 
tling tbe  loss  by  tbe  Insurance  company,  rep- 
resented In  this  respect  the  company,  and  had 
power  to  dispense  with  such  stipulations  of 
the  policy  as  the  company  Itself  could  dispense 
wHb,  Including  those  stipulations  for  tbe  ben- 
efit of  the  company  which  bad  reference  to 
tbe  matter  of  ascertaining  the  e.xtent  of  tb'e 
liability  and  which  limited  tbe  Hgbt  of  ac- 
tion, but  no  such  state  of  facta  exists  as  to 
tbe  agent  of  tbe  company  In  the  case  at  bar. 
There  Is  no  evidence  that  the  station  agent 
at  Ada  was  clothed  with  any  other  or  further 
power  than  he  had  when  the  contract  of  af- 
freightment was  entered  Into  by  tbe  plaintiff, 
or  than  was  conferred  by  the  provisions  of 
the  contract.  This  contract  specifically  lim- 
its tbe  power  of  the  agent  relative  to  any 
claim  of  plaintiff  that  might  arise  under  the 
contract,  and  of  these  limitations  plaintiff 
must  l>e  presumed  to  have  had  notice,  because 
they  constituted  a  part  of  tbe  contract  to 
which  he  was  a  party. 

Plalntlti  Insists  that,  although  the  Instruc- 
tion npon  tbe  question  of  waiver  Is  error,  It 
was  not  prejudicial  to  defendant,  for  the  rea- 
son that  tbe  nature  and  character  of  the  In- 
juries to  tbe  mules  were  such  that  the  ex- 
tent of  bis  damage  could  not  lie  ascertained 
witbln  90  days.  Some  of  the  mules  did  not 
become  afilicted  with  the  sweeny  until  after 
the  expiraiion  of  90  days,  and  there  is  some 
avUence  tending  ta  establish  that  ^ucb  dits- 


ease  was  caused  by  the  Iqjarles  received  by 
tbe  mnles  in  transportation.  But  tbe  evi- 
dence as  to  the  cause  of  such  disease  Is  nei- 
ther dear  nor  conclusive,  and  we  cannot  say 
that  the  Jury  found  the  facts  upon  this  Issue 
In  fayor  of  plaintiff,  nor  that  they  did  not 
relieve  plaintiff  of  the  requirement  to  bring 
hlB  suit  within  90  days,  under  the  instruction 
of  the  court  as  to  waiver  by  the  company  of 
the  provisions  of  the  contract;  and,  under 
the  state  of  the  evidence,  the  Instructloja  was 
prejudicial. 

Tbe  railway  company,  In  Its  effort  to  show; 
that  the  mules  had  been  transported  with- 
out unnecessary  delay,  and  that  In  traiLsport- 
Ing  them  opportunities  bad  been  afforded  the 
shipper  to  feed  and  water  the  same,  offered 
in  evidence  a  book  which  had  been  kept  by 
the  company  at  its  stockyards  in  SedoJla, 
Mo.,  in  which  a  record  Is  kept  of  the  arrival 
and  departure  of  all  cars  wblcb  come  to  its 
stockyards  at  that  point  for  the  purpose  of 
unloading  for  feeding.  W.  L.  Walker,  fore- 
man of  the  stockyards  at  that  time,  testified 
that  said  book  was  kept  and  tbiat  tbe  r(pcord 
therein  relative  to  this  car  of  mul^  was 
made,  not  by  himself,  but  l>y  a  clerk  In  the 
yards.  Witness  did  not  see  tbe  mules  unload- 
ed or  reloaded;  In  fact,  he  bad  no  i)er8oqal 
knowledge  whatever  relative  to  the  sblpui^Qt, 
or  the  entries  made  In  the  book  further 
than  that  they  were  made  by  a  cl^rk  who  had 
charge  of  the  book,  and  whose  duty  It./was 
to  make  such  entries.  Plaintiff  )n  error  offer- 
ed to  prove  by  this  record  that  the  par  of 
mules  arrived  at  the  stockyards  at  Sedalla 
at  7:45  p.  m.  and  were  unloaded  and  reloaded 
at  3:45  a.  m.  the  next  day.  Tbe  court  refused 
to  permit  the  Introduction  of  this  record,  and 
of  this  action  of  tbe  court  defendant  cbm- 
plnlus  in  one  ot  Its  assignments.  To  atq)- 
port  Its  contention  that  this  record  wa?. ad- 
missible as  evidence,  defendant  cites  tbe  fol- 
lowing cases:  Louisville  &  Nashville  Ry.  Co. 
V.  Daniel,  122  Ky.  256,  91  S.  W.  691,  3  1,1  Rl 
A.  (X.  S.)  1190 ;  Firemen's  Ins.  Co.  v.  Seaboard 
Air  Line  Ry.  Co.,  138  N.  C.  42,  50  S.  E.  452, 
107  Am.  St  Rep.  51T;  Donovan  v.  Ry.  Co., 
158  Mass.  4.'iO,  33  N,  E.  583 ;  Fielder  v.  Col- 
lier, 13  Ga.  495.  An  examination  of  these 
authorities  discloses  that  they  support,  the 
doctrine  that  where  an  entry  is  made  by  one 
person  lu  the  regular  course  of  business,  re- 
cording an  oral  or  written  report  made  to 
him  by  one  or  more  other  persons  lu  the 
regular  course  of  business,  of  a  transactloM 
lying  In  tbe  personal  knowledge  of  the  latter, 
there  Is  no  objection  to  receiving  that  entry 
provided  tbe  practical  inconvenience  in  pro- 
ducing on  tbe  stand  tbe  numerous  persons 
thus  concerned  would  In  tbe  particular,  rase 
outweigh  the  probat>le  utility  In  doing  so. 
But  this  is  not  the  question  Involved  lu  this 
case.  In  each  of  those  cases  the  entries  were 
verified  by  the  person  who  kept  tbe  record 
and  made  the  entries.  The  record  offered 
as  evidence  in  this  case  was  not  made  by  .the 
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clerk  upon  oral  or  written  reports  made  to 
hlin  by  other  persons,  but,  so  far  as  the  rec- 
ord dlBcIoees,  upon  his  own  knowledge  of  the 
facts.  No  offer  has  been  made  to  proTe  by 
the  keeper  of  this  book,  who  made  the  record 
therein,  that  the  same  is  correct ;  nor  Is  any 
excuse  offered  for  failure  to  produce  him  as 
a  witness,  or  his  evidence  relative  thereto. 
Entries  made  by  a  person  in  the  performance 
of  his  duties  as  clerk  or  agent  of  another,  if 
they  were  made  in  the  regular  course  of  busi- 
ness contemporaneously  with  the  facts  re- 
corded and  are  authenticated  by  the  person 
making  them,  are  competent  evidence,  or,  If 
It  Is  shown  that  such  person  Is  dead  or  out 
of  the  Jurisdiction  of  the  court,  such  authen- 
tication Is  not  required.  1  Greenleaf,  Evi- 
dence, pars.  115-120;  Bartholomew  et  al,  v. 
Parwell,  41  Conn.  107 ;  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Henderson  et  al.,  67  Ark.  402,  21 
S.  W.  87a  The  last  case  cited  is  in  point 
It  was  an  action  against  a  railroad  company 
for  negligence  In  transporting  a  car  of  cattle. 
The  shipper  attempted  to  prove  by  a  record 
produced  by  a  witness  the  movement  of  the 
cars  at  one  of  the  stations  on  defendant's 
road.  The  record  was  not  made  by  the  wit- 
ness who  produced  it,  and  was  in  the  hand- 
writing of  another  person  who  was  absent 
ft  was  held  that  without  proof  that  the  wit- 
ness who  made  the  record  could  not  be  found, 
Such  record  was  not  admissible.  The  doc- 
trine of  the  foregoing  authorities  is,  we  think, 
in  harmony  with  the  weight  of  authorities. 
This  question,  howevet,  seems  to  be  settled 
In  this  Jurisdiction  by  statute.  Section  4574, 
Wilson's  Kev.  &  Ann.  St  1903,  provides  that 
"entries  In  books  of  account  may  be  admitted 
In  evidence  when  It  is  made  to  appear  by  the 
oath  of  the  person  who  made  the  entries  that 
such  entries  are  correct,  and  were  made  at 
or  near  the  time  of  the  transaction  to  which 
they  relate,  or  upon  proof  of  the  handwriting 
of  the  person  who  made  the  entries,  in  case 
of  Ikia  death  or  absence  from  the  county.," 
In  order  for  the  record  to  have  been  compe- 
tent It  was  necessary  for  defendant  to  show 
by  the  witness  who  kept  and  made  the  en- 
tries that  they  were  correct,  and.  In  the 
absence  of  such  witness,  to  show  that  he  was 
either  dead  or  absent  from  the  county,  in 
which  event  proof  that  the  record  was  in  hla 
handwriting  would  have  been  sufflclent,  but 
defendant  did  not  attempt  to  explain  the  ab- 
sence of  the  person  who  kept  the  book  and 
made  the  entries. 

FlaintlfT  in  error  makes  other  assignments 
of  error.  We  have  carefully  examined  each 
of  them,  and  find  that  they  are  either  with- 
out merit  or  pertain  to  such  matters  as  will 
not  likely  reoccur  in  the  subsequent  proceed- 
ings in  this  case,  and  we  therefore  deem  It 
unnecessary  to  prolong  this  opinion  by  con- 
sidering them. 

For  the  error  In  the  Instruction  of  the 


court,   the  Judgment  Is  Mversed,   and   the 
cause  remanded. 

KANE,  C.  J.,  and  WIUilAMS,  DUNN,  and 
TUllNEE,  JJ.,  concur. 


MEL.TON   V.   SNOW. 

(Supreme  Court  of  Oklahoma.    Sept  23,  1909.) 

Usury  (§  102*)— Recovebt  or  TTsimv  Paid. 
Under  section  4,  c.  18,  p.  180,  Sess.  Lawi 
Okl.  T.  1897  (section  849,  Wilson'g  Rev.  &  Ann. 
St.  1903),  providing  that  "a  person  taking, 
receiving,  retaining  or  contracting  for  any  high- 
er rate  of  interest  than  twelve  per  cent,  per  an- 
num shall  forfeit  all  the  interest  ao  taken,  re- 
ceived, retained  or  contracted  for;  it  being 
the  intention  or  meaning  of  this  section  not  to 
provide  for  a  forfeiture  of  any  portion  of  the 
principal,"  the  party  paying  such  excess  in- 
terest may  recover  by  suit  from  the  party  tak- 
ing, receiving,  or  retaining  the  same  all  the  in- 
terest so  taken,  received,  or  retained. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  Si  241-258;    Dec.  Dig.  t  102-*] 

(SyUabui  by  the  Court.) 

Error  from  District  Court  Greer  County; 
C.  F.  Irwin,  Judge. 

Action  by  O.  P.  Melton  against  E.  Snow. 
Judgment  for  defendant  and  plaintiff  brings 
error.  Reversed  and  remanded,  with  direc- 
tions. 

On  the  3d  day  of  November,  1905,  th» 
plaintifT  in  error,  as  plaintiff,  commenced  his 
action  against  the  defendant  in  error,  as  de- 
fendant. In  the  probate  court  of  Greer  coun- 
ty, Okl.  T.,  declaring  in  the  sum  of  $410, 
being  for  the  recovery  of  usurious  interest 
paid  by  the  plaintiff  to  the  defendant  On 
the  5th  day  of  September,  1906,  judgment 
was  rendered  in  said  court  In  favor  of  the 
plaintiff  against  the  defendant  In  said  sum. 
An  appeal  was  prosecuted  therefrom  to  the 
district  court  of  Greer  county,  Okl.  T.,  and 
thereafter  by  said  court  the  demurrer  of  de- 
fendant to  plaintiff's  petition  was  sustained, 
leave  t)elng  granted  to  file  an  amended  peti- 
tion. On  the  10th  day  of  June,  1907,  plain- 
tiff filed  said  amended  petition,  alleging  as 
bis  first  cause  of  action  that  on  the  27tli 
day  of  May,  1903,  he  borrowed  from  the  de- 
fendant the  sum  of  $200,  and  the  defendant 
contracted  for,  took,  and  received  from  the 
plaintiff  the  sum  of  $60  as  Interest  for  the 
use  of  said  $200  from  May  27,  1903,  to  Au- 
gust 24,  1003,  said  contract  being  evidenced 
by  a  certain  promissory  note  made  and  ex- 
ecuted by  the  plaintiff  to  the  defendant  in 
the  sum  of  $260.  dated  May  27,  1903,  and  due 
August  24,  1903;  that  In  consideration  of 
said  note  the  plaintiff  received  only  the  sum 
of  $200;  that  the  remaining  $60  was  interest 
charged  and  contracted  for  by  the  defendant 
the  same  t>eing  greatly  in  excess  of  the  legal 
rate  of  Interest;  that  said  amount  of  $260 
was  paid  In  full  by  the  plaintiff  to  defendant 
In  June,  1903.  and  by  reasop  thereof  the  de- 
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fendant  la  lJQdd>t«d  to  tbe  plalntMC  ip  tb» 
sum  of  160. 

As  bis  second  cause  of  action  the  plain- 
tiff further  alleged  that  on  the  14th  day  of 
l>ecviuber,  1903,  be  borrowed  from  tbe  de- 
feudaut  tbe  sum  of  $1,200,  payable  April  7, 
li.i>4;  that  tbe  defendant  contracted  for, 
took,  and  received  from  the  plaintiff  as  iuter- 
i«t  for  tbe  use  of  said  $1,200  fo^  said  time 
tbe  sum  of  $3^,  tbe  same  belug  in  excess  of 
tbe  lp;;al  rate  of  Interest ;  that  said  contract 
was  evidenced  by  a  certain  promissory  note 
made  by  plaintiff  to  defendant  for  the  sum 
of  $l,5o0,  dated  December  4,  1903,  and  pay- 
able April  7,  1904 ;  that  tbe  plaintiff  receiv: 
ed  la  consideration  of  said  note  only  tbe 
sum  of  11,200,  tbe  remaining.  $350  belug  in- 
terest contracted  for  by  tbe  defendant ;  that 
said  note  was  paid  In  full  by  th^  plaintiff 
to  tbe  defendant  on  or  about  January  1,  1005, 
by  reason  of  which  the  defendant  Is  indebted 
to  tbe  plaintiff  In  the  sum  of  $350;  that 
cf^les  of  said  notes  could  not  be  set  out  in 
or  attached  to  the  respective  counts  or  causes 
<tf  action,  for  tbe  reason  that  tbe  originals 
were  In  the  hands  of  tbe  defendant,  and  he 
was  accordingly  thereby  notifled  to  produce 
tbe  same  on  tbe  trial  of  said  cause^  or,  in 
Hen  thereof,  evidence  would  be  Introduced 
as  to  tbe  contents  of  the  same.  It  Is  fur- 
ther alleged  that  said  usurious  sums  of  mon- 
ey paid  as  interest  were  paid  under  protest; 
that  the  defendant  had  a  mortgage  on  plain- 
tUTs  home  and  other  property  greatly  In  ex- 
cess of  said  amounts,  and  was  threatening 
to  foreclose  said  mortgage,  and  sacrifice 
plalntlfTs  property,  unless  said  notes  were 
paid;  that  plaintiff  paid  said  sums  because 
of  said  threats  of  the  defendant,  and  there- 
by tbe  defendant  Is  Indebted  to  the  plaintiff 
for  sncb' excess  interest  In  the  sum  of  |410, 
etc. 

Stewart  &  Robinson,  for  plaintiff  In  error. 
3.  A.  Powers,  for  defendant  in  error. 

WILLI AMa  J.  (after  stating  tbe  facts  as 
above).  Article  2,  c  14,  p.  94,  Sess.  Laws 
OkL  T.  1895,  provides : 

"Section  1.  TTnder  an  obligation  to  pay 
Interest,  no  rate  being  specified,  interest  is 
payable  at  the  rate  of  seven  per  cent,  per 
annum. 

"Sec.  2.  Sections  6,  7,  8  and  &  of  article  6, 
chapter  16,  of  the  compiled  lawa  of  1893,  ea- 
titled  'Ck>ntractB,'  are  hereby  repealed."  (Ap- 
proved Febmaiy  21,  1895.) 

Section  1,  a  14,  pt  98,  Sees.  Laws  Okl.  T. 
1895,  provides:  "That  section  10,  of  article 
8^  of  chapter  16,  Oklahoma  Statutes,  be,  and 
the  same  Is  hereby  amended  so  as  to  read  as 
follows :  (secti(m  10)  All  Judgments  of  courts 
of  record  and  Justices  of  tbe  peace  shall 
bear  interest  from  the  day  on  which  they  are 
rendered  at  the  rate  of  seven  per  cent,  per 
annum :  Provided,  that  when  a  rate  of  Inter^ 
est  is  spedfled  in  any  contract,  that  rate 
shall  continue  nntll  full  payment  la  made, 
and  any  Jndlgm«at  rendered  «■  any  «ach  con- 


tract shall  bear  the  same  rate  of  interest 
mentioned  In  tbe  contract,  which  rate  shall 
be  specified  in  the  Judgment ;  but  in  no  case 
shall  such  rate  exceed  twelve  per  cent  per 
annum:  Provided,  that  If  tbe  contract  rate 
be  greater  tlian  twelve  per  cent,  per  annpm, 
said  Judgment  shall  bear  interest  at  the  rate 
of,  twelve  per  cent,  per  annum,  but  socb  in- 
terest must  not  be  compounded  in  any  man- 
ner or  form."  (Approved  March  8,  1896.) 
The  session  of  tbe  Legislature  of  1887  paasr 
ed  general  laws  relating  to  interest  (sectiona 
1.  2,  3.  4,  5,  6,  7.  c.  18,  pp.  186,  187,  Sees. 
Laws  Okl.  T.  1807),  providing  (1)  that  under 
an  obligation  to  pay  interest,  no  rate  betag 
specified,  Interest  is  payable  at  tbe  rate  of 
7  per  cent  per  annum,  and  in  like  proportioif 
for  a  longer  or  shorter  time,  but  in  tbe  com- 
putation of  Interest  for  leee  than  a  year  360 
days  are  deemed  to  constitute  a  year;  (2) 
when  there  Is  not  an  express  contract  1^ 
writing  fixing  a  different  rate,  Interest  Is  to 
be  at  the  rate  of  7  per  cent  per  annum ;  (3) 
interest  not  exceeding  one  year  may  be  de* 
ducted  in  advance;  (4)  party  taking,  receiv- 
ing, retaining,  or  contracting  for  a  hlgber 
rate  of  Interest  than  12  per  cent  per  annam 
shall  forfeit  all  the  interest  so  taken,  receiv- 
ed, retained,  or  contracted  for.  It  being  the 
Intent  and  meaning  of  said  section  not  to 
provide  for  a  forfeiture  of  any  portion  of 
the  principal ;  (5)  article  2,  c.  14,  Sess.  Laws 
1905,  repealed ;  (6)  all  acts  and  parts  of  acts 
in  conflict  with  said  act  repealed.  Under  the 
provisions  of  section  9,  art  6,  c.  16,  p.  223, 
St  Okl.  T.  1893  (section  891),  when  a  greater 
rate  of  Interest  had  been  paid  than  12  per 
cent  per  annum,  the  person  paying  it  at  him 
personal  representative  might  recover  the  ex- 
cess from  the  person  taking  it,  or  his  per- 
sonal representative,  in  an  action  In  the  pn^ 
er  court  People's  Bank  t.  Dalton,  2  Okl.  476; 
37  Pac.  807;  Wood  v.  Cuthberson,  8  Dak. 
328,  21  N.  W.  3;  Roblson  v.  McKbftney,  4 
Dak.  290,  29  N.  W.  658.  Said  secUon  9,  art. 
Q,  c.  16,  p.  223,  St  Okl.  T.  1893  (secthm  891X 
was  repealed  by  act  of  the  Legislature  of 
said  territory,  snpra,  approved  February  21, 
1895,  Sees.  I^aws  1895,  p.  04,  c.  14,  |  2 
(Seawell  v.  Hendricks,  4  Okl.  439,  46  Fae. 
567),  bat  said  provision  for  tbe  recovery  of 
tbe  excess  Interest  of  section  9  (section 
891)  was  merely  declaratory  of  tbe  com- 
mon law  In  force  In  said  territory  (section 
4200,  Wilson's  Rev.  &  Ann.  St  1903),  and 
said  section  47  c.  18,  p.  186,  Bess.  Lawa 
Okl.  T.  1897  (section  849,  Wilson's  Rev.  ft 
Ann.  St.  1903),  providing  that  "a  person  tak- 
ing, receiving,  retaining,  or  contracting  for 
any  higher  rate  of  interest  than  twelve  per 
oent  per  annum  shall  forfeit  all  tbe  interest 
80  taken,  received,  retained,  or  mntractei 
for  (Italics  ours),  it  being  the  Intent  and' 
meaning  of  this  section  not  to  provide  for  a 
forfeiture  of  any  portion  of  the  principal,"' 
has  tbe  effect  of  re-enacting  a  more  oompie- 
henslve  penalty  than  was  provided  for  by 
■ectien  9,  art  6,  e.  16,  p.  223,  St  OU.  T,. 
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1883  (section  801).  There  the  aggrlered  par- 
ty or  his  personal  representative  might  re- 
cover the  excess — that  Is,  the  amount  of  In- 
terest-In  excess  of  12  per  cent.— from  the  per- 
son taking  It,  or  his  personal  representative, 
in  an  action  in  the  proper  court 

Now,  how  could  a  forfeiture  be  made  ef- 
fective wherfr  the  interest  bad  been  so  taken, 
received,  or  retained  for  a  rate  in  excess  of 
12  per  cent  per  annum,  except  by  an  action  by 
the  party,  or  his  personal  representative, 
who  paid  the  same  against  the  party  taking, 
receiving,  or  retaining  the  same,  or  his  per- 
sonal representative,  to  recover  all  of  such 
interest?  It  may  be  suggested  that  in  some 
instances  the  state,  and  in  others  the  com- 
plaining party,  recovers  the  forfeiture  or 
penalty.  But  we  may  look  to  the  history  of 
usury  laws  for  the  purpose  of  construing 
this  statute.  At  common  law  the  borrower 
Who  had  paid  more  than  the  legal  rate  of  In 
terest  had  the  right  to  recover  such  excess  of 
interest  in  an  action  of  assumpsit  Baum  t 
Thorns,  150  Ind.  378,  50  N.  E.  357,  65  Am. 
at.  Rep,  368;  Bexar  Bldg.  &  Loan  Associa- 
tion V.  Robinson,  78  Tex.  163,  14  S.  W.  227, 
9  L.  R.  A.  292,  22  Am.  St  Rep.  36;  Wheaton 
V.  Hlbbard,  20  Johns.  (N.  T.)  291, 11  Am.  Dec. 
284;  Palmer  v.  hard,  6  Johns.  Ch.  (N.  Y.)  95 ; 
Dunhanl  v.  Gould,  16  Johns.  (N.  Y.)  368,  8 
Xta:  Dec.  328;  Bank  v.  Wood,  63  Vt  491; 
Mnssleinan  v."  McAlhaney,  23  Ind.  4,  85  Am. 
Dec.  445;  People's  Bank  v.  Dalton,  2  Okl. 
476,  37  Pac.  807.  If  the  Legislature  of  Okla- 
homa Territory  (Sess.  Laws  1895,  p.  94,  c.  14, 
{  ti  in  repealing  'section  9,  art  6,  c.  16,  p.  223, 
St  dkl.  T.  1893  (section  891),  providing  that, 
•Swh'en  a  greater  rate  of  interest  has  been 
paid  than  twelve  per  cent,  per  annum,  the 
excess  of  such  interest  may  be  recovered  by 
the  party  paying  the  saine,"  at  the  same  time 
reiiiovlng  arty  limitation  from  the  rate  by 
ct/ntract,  and  afterwards  enacting  section  4, 
e.  J8,  p.  186,  Sess.  Laws  1897  (section  849, 
Wilson's  Rev.  &  A%n.  St  1903),  providing  for 
a  forlfetture' of  <he  entire  Interest,  when  a 
usuflouB  rate  was  taken,  recel+ed,  rettilned, 
or  cbntrrtcted  for,  had  Intended  vrhBst  tt  was 
re4nactlng  a  greater  fbrfeiture  OT  penalty 
tlian  existed  by  virtue  of  said  section  9,  or 
the 'provisions  of  the  common  law,  to  provide 
for  stt6h  fbrfeiture  or  penalty  to  be  recovered 
dth'er  tban  by  the  party  paying  the  same,  the 
presumption  is  that  it  would  have  expressly 
or  clearly  so  indicated,  and.  In  case  of  doubt. 
It'  hi  to  be  assumed  that  there  was  no  such 
IntAitlbn  or  change  of  policy. 
'  But  we  ate  further  strengthened  In  this 
view  from  the  language  oif  the  section,  where- 
ih  it  is  provided  that  "the  person  taking, 
t^Ci^iilng,  retaining,  or  contracting  for  any 
higher  rate' of  interest  than  twelve  i)er  cent, 
pet'  annum  shall  forfeit  all  the  interest  so 
taken,'  received','  retained  or  contracted  for." 
Nt>#,  if  the  party  has  contracted  for  a  great- 
er mte  of  interest,  that  means,  In  connection 


With  fte  tise  of  the  termj  that  Ue  has  neither 
taken,  received,  nor  retained  it;  and  to 
whom  would  he  forfeit  that  interest  that 
he  had  contracted  for?  Neither  having  tak- 
en, received,  nor  retained  It,  he  could  not 
forfeit  it  to  any  third  party,  and  it  neces- 
sarily means  that  in  attempting  to  enforce 
that  contract  for  such  excessive  interest  on 
proper  plea  by  the  party  agreeing  to  pay  the 
same  or  with  whom  the  contract  had  I)een 
made  for  such  excessive  rate  of  interest  the 
same  shall  be  forfeited  in  his  favor. 

It  follows  that  the  lower  court  erred  In 
sustaining  the  demurrer  to  both  counts  of 
plaintllTs  petition.  The  Judgment  of  the 
lower  court  is  accordingly  reversed,  and  the 
case  remanded;  with  Instructions  to  set  aside 
the  order  sustaining  said  demurrer  and  to 
overrule  the  same,  and  proceed  in  accord- 
ance with  this  opinion.  AU  the  Justices  con- 
cur. 


NELSON,   Sheriff,  v.  OKLAHOMA  CTFT  ft 
W.  RY.  CO. 

(Supreme  Court  of  Oklahoma.    Sept.  14,  1909.) 

Taxation    (|   301*)— iMPOBmoN— Statutobt 

Requibbmbnts. 

Where  the  statute  requires  a  series  of  ects 
to  be  performed  before  the  owners  of  prop- 
erty are  properly  chargeable-  with  taxes,  such 
acts  are  conditions  precedent  to  the  exercise  of 
the  power  to  levy  taxes,  and  all  the-  reqnire- 
mente  of  the  statute  must  be  complied  with,  or 
they   cannot  be  collected. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  48S;    Dec  Dig.  |  801.*] 

(Syllabus  by  the  Court) 

Error  fron.  District  Court;  Greer  County; 
C.  Fi  Irwin,  Judge. 

Action  by  the  Oklahoma  City  &' Western 
Railway  Company  against  Jasper  Nelson,  as 
sheriff.  Judgment  for  plaln^lf^,  and  defend- 
ant brings  error.    Affirmed. 

H.  D.  Henry,  County  Atty^  and  Chas. 
M.  Thacker,  for  plaintitt  in  'error.  Flynn  & 
Ames  and  R.  A.  Kleinschisitdt;  for  defendant 
in  error. 

KANSJ,  C.  3.  This  #ttB  a  SBlfbtottght  by 
thd  defendant  la  error,  plaintiff  beIow,'again8t 
the  plaintiff  in  error,  defendant  l>elow,  as 
sheriff  of  Greer  eouhty,  to  restrain  him  from 
collecting  ceirtain  township '  taxes  aissessed 
against  the  plaintiff,  on  t^  ground  that  the 
levy  of  said  tax  was  illegal  and  void  for  the 
reasoA  that  the  board  of  directors  of  the  in- 
terested toWnshlp  did  not  make  out  an  ac- 
count of  the  money  necessary  to  defray  the 
township  expenses  of  said  township;  and  did 
not  cause  such  an  account  to  be  'signed  by 
the  president  and  attested  and  filed  With  the 
county  clerk  of  Grefer  county  on  or  before  the 
first  day"  of  the  session  6f  the  board  of  coun- 
ty commissioners  at  which  the  ussessnient 
for  county  purposes  was  made,  and'  that  the 
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boai-a  of  directory  0i  nvt  at  vay:.Uut»  ^e 
Buob  account  a<i4  certlti«Ate  vrUb  tbe  coun- 
ty clerk  of  said-  county.  a«  ieqair«d.  by  aectiou 
CU8a  of  Wilson's  B^v.  A-Aiin.  St.  OkL  1903, 

It  is  admitted  by  tbe  pieadiogs  and  by 
brief  of  counsel  for  the  plaintiff,  in  error  tliat 
tbe  board  of  djxectora.  of  said  townsbip  did 
not  perform  tbn  duties  imposed  upon  ;ttiem 
by  tbe  f  oraBoisg  section  of  tbe  statute  within 
tbe  time  tttereln  specified,  and  tbe  pleadings 
and  exblbita  -attaclied'  tbeceto  further  sboiw 
that  what  tbe  board  actually  ^d,  as  taiien 
Icoa  ttie  minutes  of  tbe  meeting,  was  tfaie 
following:  "The  Altns  township  board  was 
called  together,  by  trustee  Frank  Johnston 
for  tbe  purpose,  of  levying  a  special  road  and 
bridge  tax.  &MitllB'\«a8-agreed  upon  as  being 
*  soliicient  amt.  .to  raise  satd  fands.  No 
farther  'bnis.-  before  the  board,  meeting  (dos- 
ed, t^ank  Jobnstwi,  Tmetee.  Wm.  MoDaii- 
Id,  Clerk."  Tbits  meatingt  aeeordtng  to  the 
pleadings,  was  held  on  tbe  7th  day  «t  Sep- 
tember, 1906.  Tbe  certificate  of  the  town- 
Alp  -  levy  attached  to  the 'answer,  marked 
"Exhibit  B,"  reads  as  follows :  "Altm  Town- 
ship. Greer  County,  Oklahoma.  July  7th, 
1906.  To  the  County  Clerk  of  Greer  County, 
Oklahoma.  The  board  of  directors  of  Altus 
township,  In  iQreer'  county,  Oklahoma,  has  es- 
tUnated  the  amonnt  of  money  necessary  to 
defray  tbe  expenses  of  said  township  for  the 
next  ensuing  year  at  fifteen  hundred  and 
serenty-three  and  no/i,«  dollars  and  have  de- 
termined upon   tbe  following  levies:     For 

special  township  purposes mills;   for 

general   township   purposes   six   mills;    for 

road  and  bridge  purposes mills ;  total 

on  each  dollar  Taloation,  six  mills.  Frank 
Johnston,  President  of  Township  Board, 
Altus  township.  Attest:  Wm.  McDanlel, 
Clerk."  On  this  said  exhibit  is  Indorsed  tbe 
following:  "Township  Levy.  For  year  1908, 
Altus  Townsbip.  Townsbip  general  six  mtile ; 
road  and  bridge  — f—  mills;  special  town- 
ship   mills;  total  six  mills.    Filed  this 

2d  day  of  Ffebruary,  1907.  Floyd .  McNeill, 
County  Clerk."  The  answer,  which,  with  the 
exhibits  attached,  discloses  the  above  state 
of  facts,  was  demurred  to,  and  the  court  be- 
low sustalited  the  demurrer  and  Issued'  a 
permanent  injunction  against  the  sheriff  en- 
joining him  from  collecttng  tbe  taxes  so  lev-; 
leA  and  assessed.  To  reverse  tbIS'  decree  of 
tbe  court  below,  the'  plain tHt  in  error  brings 
t&e  ca4e  to  this  court  by  petition  in  error  and 
case-made. 

We  are  of  the  opinion  that  the  Judgment 
of  the  court  below  should  be  affirmed.  Sec- 
tion 668E},  snpra,  provides.  In  part,  that  *the 
township,  board  of  directors  shall  make  out 
an  account  of  the  amount  oi)  money  neces- 
sary to  defray  the  township  expenses  dur-; 
log  -the  next  ensuing  year ;  .  said  acootint 
shall  be  matleout  not  more  tban  sixty  nor 
less  than  twenty  days  prior  to  tbe  meeting 
of  the  county  commissioners  at  which,  tbe 
assessment  for  county  "purposes  Is*  mAde. 


Said  account  shall rlie«igned  by  ihO'PKestdest 
of  the  board  and.  attested  and  filed  with  tbe 
clerk  of  tite  eoauty  oa  or  befl»re  tbe  jvat.dajr 
of  said  session  of  tbe  county,  comniissionem 
who  shall  cause  the  same  to  be  plttoed  upoa 
the  tax  books  of  said  townshipu  *  *  :  ^lY 
Plaintiff  in  error  maintains  that  tbe  judg- 
ment of  .the  court  below  is  in  confiict  with 
the  case  of  Sharpe  et  al.  v.  Bogle  et;aL,  S 
Okl.  (Xii,  39  Pac.  384,  and  quotes  fi»m:  that 
case  to  sustain  bis  position,  as  follows: 
"i^ei'tlou  0627  of  the  Statutes  of  Oklahoma  Of 
189S,  which  provides  that  on  the'  tbfrd  M»n- 
day  in  July  of  each  year  boj^rds-oC  county 
commissioners  must  levy  tbe  necessary  tax»s 
for  that  year,  and  that  they  may  levy  the 
same  at  any  time  after  that  day,  if  ttH^'sta^ 
ment  from  the  territorial  board  of  equaMsa- 
tlon  has  not  been  recefred,  but  vault  'inch 
levy  must  not  be  postponed-  for'  more  thbh 
t^n  days;  and  that  the  commtssibnefs  -mtlM 
levy  the  taxes  as  directed  by  law,'  Is  mknda- 
tory  in  the  requirement  that  tbe  dommisMon- 
ers  must  levy  tbe  taxes  as  provided,  Mft 
does  not  prohibit  the  levyltig  of  tbe  tfX^B 
after  the  expiration  of  the  time,  if  tbey  tct^ 
not  levied  within  the  time,  and  A  taxpaylfr 
may  not  enjoin  the  collection  of  taxes  inerely 
because  tbey  were  levied  a  few  days  late." 
Sharpe  et  al.  v.  Engle  et  al.,  supra,  to  our 
mind  is  quite  distinguishable  from  the  case 
at  bar.  From  an  examination  pf  the. admit- 
ted facts  as  shown  by  tbe  exhibits  attache^ 
to  defendant's  answer,  It  Is  apimrent  that  tixe 
township  board  at  the  alleged  meeting  In 
September  In  making  an  estimate  of  tbe 
township  expenses  for  the  fiscal  year  failed 
to  comply  with  the  statute  In  letter  or  Jp 
spirit.  The  statute  required  the  township 
board  of  directors  to  make  out  an  account  of 
the  amoimt  of  money  necessary  to  defray  tfte 
township  expenses  during  .the  next  ensuing 
year.  The  board  made  out  an  account  qf 
tbe  amount  of  money  necessary  to  prQvide.a 
special  roa^  and  bridge  tax;  and  it  was 
agreed  that  six  mills  was  a  sufficient  amount 
to  raise  funds. for  that  purpose.  Tb«i, cer- 
tificate of  tbe  township  levy  attached  ,to>tt^ 
answer  states,  li  is  true,  that  tbe  bqard.  «f 
directors  of  Altus  townsbip,  Qreer  count?, 
,hav^  estimated  the  amount  of  money  neces- 
sary to  defray  the  expenses  of  said  township 
for  the  next  ensuing  year  at  $l|573,  and  b^Tte 
determined  upon  the  following  levy  for, gen- 
eral taxation  purposes,  six  mills.  But  this 
certificate  is  In  conflict  with  tbe  qalnutes  lOf 
the  meeting,  which  were  admitted  to  be  cgv- 
rect,  and  was  not  filed  in  the  office  ^t  tbe 
county  clerk  until  the-  2d  day  of  February, 
1907, .  long  after  the  levy  was  made ; .  the 
levy  having  been,  made  on  Information  r  as  to 
the  proceedings  of.  the  board  receUed  by>t]|.e 
county .  clerk  by  telephone,  pmsvunabiy,  on 
tbe  17th.  day  of  September,  1906,  the  day  thb 
board  met.  as  shown  by  the 'minutes  of  the 
meeting. 
-  Birt,-  besMes  tbef  foregoing  defects  tu' the 
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certlflcate,  ft  was  not  In  compliancA  with 
section  6686,  Inasmuch  as  It  was  not  signed 
by  the  president  of  tbe  board  or  attested  as 
required  by  law.    A  substantial  compliance 
with  the  reqnlrements  of  the  foregoing  sec- 
tion  was   absolutely   necessary   before   the 
machinery  for  levying  and  collecting  town- 
ship taxes  could  legally  be  set  In  motion, 
and  property  subjected  to  such  tax.     The 
counter  board.  In  tbe  absence  of  any  Informa- 
tion as  to  the  amount  of  money  required  to 
be  raised  by  such  levy,  as  is  required  by  law, 
would  be  without  authority  or  Jurisdiction 
to  proceed  wlt^  such  levy.    "Where  the  stat- 
ute requires  a  series  of  acts  to  be  performed 
before  the  owners  of  tbe  property  are  properly 
chargeable  with  the  tax,  such  acts  are  con- 
ditions precedent  to  the  exercise  of  the  pow- 
er to  levy  tax,  and  all  the  requirements  of 
tbe  statute  must  be  complied  with,  or  that 
tax  cannot  be  collected."    Hewes  ▼.  Rels  et 
al.,  40  Cal.  255.    The  reason  for  this  rule  is 
well  stated  In  Cooley  on  Taxation  (3d  Bd.) 
p.  45,  in  the  following  language :    "Ilxecutlve 
^and  'ministerial  officers  enforce  the  tax  laws ; 
but,  in  doing  so,   they  must  keep  strictly 
within  the  authority  those  laws  confer,  and 
they  cannot  add  to  or  y)iry.  In  the  slightest 
degree,  any  tax  lawfully  lerled.    They  nei- 
ther have  nor  can  have  any  roving  commls- 
.8ion  to. levy  and  collect  taxes  froip  tbe  peo- 
ple without  authority  of  law,  but  (they)  can 
|Only  do  80  In  the  manner  prescribed  by  the 
law,  which  would  be  the  governing  rule  for 
'their  conduct  In  levying  taxes    •    •    *    in 
all  cases.*'    We  do  not  believe  the  executive 
and .  ministerial  officers  upon  whom  the  law 
Imposes  the  duty  of  levying  and  enforcing 
'this  tax  have  kept  even  remotely  within  the 
^authority'  conferred    upon    them    by    law. 
"(Jourts  have  no  rightful  authority,  by  mere 
construction,  to  aid  the  defective  execution 
'of  a  jwwer  given  or  created  exclusively  by 
statute,  nor  dispense  with  those  formalities 
which  the  Legislature  has  seen  fit  to  provide 
to  secure  its  due  execution."    Best  v.  Ghol- 
son,  89  111.  465.    Nor  does  the  rule  laid  down 
in  the  case  of  Sweet  et  al.  r.  Boyd  et  al.,  6 
Okl.  700,  52  Pac.  939,  cited  by  counsel  for  de- 
fendant, help  bis  cause.    In  that  case  it  was 
•held  that:    "Where  a  party  Invokes  the  pow- 
ers of  a  court  of  equity  to  relieve  from  the 
payment  of  a  tax,  he  must  not  only  show 
'ttiat  there  has  been  A  departure  In  manner 
or  time  from  the  proceedings  provided  for 
the  assessment,   levy,  or  collection  of  the 
tax,  or  an  omission'  in  the  procedure,  but  he 
must  show  that  such  departure  or  omission 
'affects  the  ground  work  and  substance  of 
the  procedure  and  affects  the  justice  or  mer- 
its of  the  claim  on  the  part  of  tbe  public, 
and  injuriously  affects  hte'  snbstantial  rights. 
'▲  court  of  equity  wlU  not  Imd  Its  aid,  by 
injunction,  to  restrain  the  collection  of  taxes 
biBcaase  of  mere  irregularities  in  the  tax  pro- 
ceedings, wtilch  did  not  injure  tlie  substan- 


tial rights  of  the  plafntlfT."  Tills  ease  sim- 
ply holds  that  mere  irregularity  In  Uie  lery- 
Ing  of  taxes  does  not  render  the  tax  void, 
and,  unless  the  party  who  resists  the  tax 
can  show  that  be  has  been  injured  thereby, 
he  has  no  standing  in  a  conrt  of  equity.  In 
the  case  at  bar,  however,  the  omission  was 
not  a  mere  irregularity,  but  there  was  an 
absolute  and  utter  failure  oa  the  part  of 
the  township  officers  to  comply  with  the  re- 
quirements of  tbe  statute.  In  sach  a  oase 
injunction  is  the  proper  ren>edy.  Sectt<m 
4440,  WUson'B  Rev.  &  Ann.  St  Ofcl.  1906, 
provides  that :  "An  Injunction  may  be  grant- 
ed to  enjoin  the  lll^al  levy  of  any  tax, 
charge  or  assessment,  or  any  proceeding  to 
enforce  the  same;  and  any  nnmber  of  per- 
sons whose  property  is  affected  by  a  tax  or 
assessment  so  levied  may  unite  in  the  peti- 
tion filed  to  obtain  such  injunction.  •  •  •- 
The  Judgment  of  the  conrt  below  is  af- 
firmed. 

WILLIAMS.  DUNN.  HAXES,  and  Tmu 
NEB,  JJ.,  concur. 


(M  ou.  aa 
STBAIVNS,  Mayor,  t.  ^IMSL 
(Supreme  Court  of  Oklahoma.    Sept.  14,  IMO.) 
L  MUNicTPAi,  CoRPOBATioNS  (J  182*)-Om- 

CEBS-^COMPENSATION— PATUXNT  TO    OFFICBB 

Db  Facto. 

Where  a  4e  jure  chief  or  police  is,  .x)end- 
ing  suit  on  rharges  against  mm  in  tlie  dis- 
trict court,  wrongfully  saspended  by'ocd*r  of 
tbe  jBdge  thereof  at  cnambeni  which  said  order 
is  later  set  aside  and  said  Sjuit  dismV)sed,  .and 
where 'said  city  pays  a  chief  of  police  de  facto, 
during  his  Incumbency,  the  salary  provided  by 
law,  said  officer  d«  jure  after  obtainlnK  ipoeset- 
sion  of  the  ofiSce  cannot  recover  froo^ttha  city 
the  salary  for  tlie  same  period. 

[Ed.  Note.— For  other  cases,  ee*  'Municipal 
Oorporations,  (3ent  Dig.  8  469;'  Dec.  Dig.  i 
182.*] 

2.  If  AirDAKTTB   ((   7*)— RiaKT  TO— DtSCKBnOK 

or  CouBT. 

The  writ  of  mandamus  is  a  discretionary 
writ,  and,  while  it  may  issue  where  there  is  a 
clear  legal  right,  a  court  should  always  refuse 
it  where  tits  record  shows  the  tnjnstiee  of  plain- 
tiff's cli^im.  ,  •  ■ 
.  [^Ed.  Note.— For  other  cases,  see  Mandamn^ 
Cent.  Dig.  J  5;  Dec.  Dig.  I  7.*] 

(Syllabus  by  the  Court) 

Brror  from  District  Court,  Pottawatoni* 
County ;  W.  N.  ICaben,  Judge. 

Mandamus  by  W.  T.  Sims  against  F.  B. 
Stearns,  as  mayor  of  the  dty  of  Bbawnea 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

Pendleton,  Abernathy  &  Howell,  for  plain- 
tiff In  error.  McKenzle,  Saunders  A  McKen- 
zle  and  F.  H.  Rtley,  for  defendant  In  error. 

TURNER,  J.  On  December  7,  1907,  W.  F. 
Sims,  defendant  In  error,  plaintiff  below, 
broue^  suit  in  the  district  court  of  Potta- 


•r*r  oUier  eases  •••  Muoaa  t«pto  sad  laetlan  NUMBER  In  Dsc  *  Aqi.  Dlo-  U07  U  i»Xa,  *  Baportar  ladwas 


Digitized  by 


Google 


OkU 


eTBABHS'T.  811ft. 


tf 


watomle  oonnty  to  mandamm  F.  P.  Steacno, 
as  mayor  of  the  dty  of  SliAwaee,  plaintiff  in 
error,  defendant  below,  Tlie  petition  sab- 
Btantially  states  that  on  April  %  1907,  jplaio- 
tlff  was  duly  elected  chief  of  police  of  said 
city,  and  by  ordinance  theretofore  paeaed  hla 
salary  as  such  was  fixed  at  flJlOO  per  year ; 
that  on  July  3,  1907,  Hon.  B.  F.  Burwell, 
Judge  of  the  Third  Judicial  district  of  the 
territory  of  Oklahoma,  at  chambers  in  said 
city  unlawfully  suspoided  plaintiff  from  said 
office  <m  complaint  sworn  to  by  a  private 
dtlsen  of  said  city  charging  him  with  vlolat- 
lug  sections  12,  13,  art.  06,  c.  25,  St.  OU. 
1893  (aections  2530  and  2531),  the  allegatioiM 
of  said  complaint  being  supported  by  the  af- 
fldavlts  of  three  adult  witnesses;  that  on 
November  22,  1907,  Hon.  W.  N.  Maben,  Judge 
of  the  district  court  for  the  Tenth  Judicial 
district  of  the  state  of  Oklahoma  at  chambers 
In  Tecamseh,  state  of  Oklahoma,  set  aside 
said  order  of  su^iension  on  the  ground  that 
the  same  was  illegal;  that  on  December  3, 
1907,  said  plaintiff  duly  presented  his  bill  to 
the  city  council  of  the  city  of  Sliawnee,  rert- 
fled  as  by  law  required,  for  his  salary,  (500, 
Including  the  period  of  his  suspension ;  that 
the  dty.  council  of  said  city  duly  allowed  the 
same;  that  on  December  5,  1907,  thb  district 
court  for  said  district  In  and  for  Pottriwatomle 
county  e>n  motion  of  plaintiff  dismissed'  said 
cause  against  him;  that' during  his  said  sns- 
penslota  the  county  conimlBsioners  appointed 
anether  to  fill  said  office  who  received  from 
the  city  the  salary  during  platntlff'a  suspend 
slon;  that  thereupon  plaintiff  caused  the 
clerk  to  draw  a  warrant  for  (500,  and  pre- 
sented same  to  defendant  as  mayor  of  the 
dty  <ff  Shawnee  for  his  signature  as  by  Itiw 
provided;  who '  refused  and  still  refuses  t6 
sign  or  issue  the  same,  and  prays  that  a  pet- 
emptory  writ  of  mandamus  issue  compelling 
defendant  to  sign  said  warrant  and  for  gen- 
eral relief.  On  the  same  day  there  was  filed 
a  waiver  of  summons  and  a  statement  of 
facts  substantially  as  set  forth  in  said  peti- 
tion, which  it  was  agreed  was  submitted  to 
the  court  as  the  evidence  in  the  case  upon 
which  to  base  its  Judgment,  and  wldch  said 
cause  on  said  date  the  court  took  under  ad- 
visement. On  December  9,  1907,  there  was  a 
demurrer  to  the  petition  which  was  later 
overruled  and  exceptions  saved,  and,  defend- 
ant electing  to  "stand  on  his  demurrer,"  the 
cause  coming  on  to  be  heard  upon  "the  peti- 
tion of  plaintiff,  the  return  thereon,  and  the 
agreed  statement  of  facts,"  the  court  found, 
in  effect,  that  plaintiff's  suspension  from  of- 
fice was  illegal,  that  he  was  entitled  to  his 
salary  during  that  time,  and  ordered  defend- 
ant to  sign  the  warrant  for  the  amount  there- 
of as  drawn  by  the  city  clerk.  To  review 
which  said  Judgment  defendant  brings  the 
case  here.  , 

Inasmuch  as  it.  appears  by  stipulation  of 
counsel  attaclted  to  the  agreed  statement  of 
facts  that  it  is  the  desire  of  both  sides  to  get 
"this  question  before  the  court  pi^rely  and 


solely  upon  lt«  oie)tUB,"  we  phb  ttU  awadom 
a^  pleading,  and  go  directly '  to  the  maifi 
eontentloa.  The  question  for  us  to  determine 
is  whether  an  official  salary  whl^b  has  been 
piaid  by  a  munidpallty  to  a  de  facto  officer 
and  due  at  the  time-  of  payment  can  be  reoov^ 
ered  from  the  munidpallty  by  the  de  Jure 
officer  after  be  regains  possesBioo  of  the 
office,  nie  trial  court  neld  that  it  co«ld,  but 
therein  we  think  the  court  erred.  Th»e  is, 
however,  great  c(»kflict  of  authority,  but  the 
general  rule  is  as  stated.  8  Am.  &  Elng.  Bne. 
of  Law,  813,  lays  It  down  thus:  "The  geo- 
eral  rule  is  that  a  state,  county,  or  municipal- 
ity wbicb,  before  Judgment  of  ouster  against 
a  de  facto  officer,  has  paid  him  the  salary 
of  the  office  due  at  the  time  of'  payment,  is 
protected  agaisst  any  liability  to  the  de  Jure 
officer  for  such  salary  •  •  •  '• — and  cases 
dted,.  29  Gyc  1^30  says:  "The  payment  of 
the  official  sataiy  to  a  de  facto  officer  is, 
however,  a  defense  to  a  claim  against  the 
public  corporation  or  disbursing  officer  mak> 
Ing  such  payment  ,  Im  an  action-  brought 
against  It)  or  him  by  tlie  de  Jure  offlcer"->- 
and  cases  cited.  -One  of  t|»e  latest  and  leaO- 
jpg  cases  adhering  to  tlxe  rule  as  stated  is 
Nail  V.  Goultpr,  State  Auditor,  117  Ky.  747, 
78.aw.  1110.  In  that  case  Nail  and  Throck^ 
ptorton  were  oppostag  candidates  tbr  the 
office  i9f  commlBedoDCii;'  of  agriculture  in.  tbe 
November  electioiu  of  1899  for  state  offioere. 
On  the  face  of  the  returns  Tbroclunortaa  was 
ideclaced  elected,  by  the  canvassing  board 
whose  duty  it  was  to  ooont  the  votes,  and 
determine  for; whom  thegretuter.sumb^  were 
cast  They  jl^ad.  Qothlng  to. do  with  4cAeA- 
Ifilning  the  legality  of  those  Toteft  OU  JBtt- 
uary  1,  1900,  Tbrockmotton  took  the  oatJi 
oi,  office,  and  entered  upon  the  discharge 
tl^ereot  Afte^  tt^  insult  of  the  eleettoa  bod 
been  declared,  Nail  Instituted  a  contest  daimr 
ipg  title  to  the  ot&oi,  and  the-,  contest  boatt 
decided  in  his  favor..  Upon  this  fiodlng  NaU 
brought  .proceedings  tO'  quat  Throckmorton, 
and  prevailed,  in  the  action,  after  which 
Throckmorton  vacated  and  Nail  entered  and 
assumed,  the, duties  of  the  office.  The  then 
auditor,  Syreei)^,  :paid  Throckmorton  his  sal- 
ary for  the.mon)lis  of  January  and  Februaryv 
ajid  the  Instant  suit  was  brought  by  Nail 
agaiikst  the  appellee  Coulter  as  auditor  to 
compel  bim  to  issue  bis  warrant  on  the 
Treasurer  qt  the  commonwealth  for  the  sum 
of  |3^2.25,  the  amount  of  salary  due  him 
from  January).  1  to  February  25,  1900,  tlM 
d»te  when  tbp  oontest  hoard  declared  Nail 
entitled  to  the  office,  The  claim  of  NaU  was 
tliat;  by  reason, of  his  being  entitled  to  the 
office  on  February  25tb,  tie  was  entitled  to 
the  salary  due  from  the  state  beginning  Jan- 
uary 1,  1900.  The  auditor  claimed  that  the 
state  had  ;rightfully  paid  the  salary  sued  for 
to  Throckmorton,  who  had  been  duly  dedar- 
ed  elected,  which  contestant  discharged  the 
duties  of  the  office  and  apparently  held  the 
legal  tide  thereto,  and  that  Nail's  remedy, 
U  any,  was.Mainst  Ttuodiiiuovtan  for.tlM 
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amoTint  sued  for.  In  imaMag  tbe  court  said: 
"We  are  of  the  opinion  that  appellee's  cott> 
tentlon  Is  the  correct  one.  We  hav«  not  been 
referred  to,  nor  have  we  been  able  to  find, 
any  case  decided  by  this  court'  directly  In 
point ;  but  the  courts  of  many  states,  as  well 
as  tbe  E)Dt^ish  courts,  have  passed  upon  the 
question.  The  decided  vceight  of  authority, 
both  in  numbers  and  reason,  uphold  the  prin- 
dples  contended  for  by  the  appellee.  We 
have  been  referred  to  many  cases  apparently 
holding  tbe  opposite  rule,  but  upon  a  close 
examination  of  them  it  appears  that  many 
are  not  in  conflict  Some  few  of  them  apply 
to  usurpers,  having  no  color  of  right  or  title 
to  the  oflSce.  Some  few  have  reference  to 
cases  where  the  appointment  or  election  of 
the  person  who  held  the  office  and  perform- 
ed its  duties  was  void."  And,  the  court  aft- 
er distinguishing  the  Instant  case  from  cer- 
tain cases  theretofore  decided  by  that  court, 
continued:  "The  case  at  bar  is  dlfTereut 
Throckmorton  was  at  least  a  de  facto  officer, 
and  not  a  usurper,  and  it  is  not  charged  that 
the  state  board  of  canvassers  committed  any 
niegal  or  void  act  with  t*ferenee  to  grant- 
ing Throckmorton  a  certificate.  In  8  Am.  & 
Bug.  Enc.  of  Law  (2d  Ed.)  p.  783,  it  Is  dald: 
'To  constitute  a  person  an  ofllcef  de  facto 
there  must  be  some  facts,  drcumstancea,  or 
conditions  which  would  reasonably  lead  per- 
sons who  have  relations  or  business  with 
the  office  to  recognlae  him  as  the  lawful  in- 
cumbent, and  submit  to  or  invoke  his  official 
action,  without  Inquiry  as  to  his  title.'  Again 
on  page  704:  'C!olor  of  title  to  an  office  is 
defined  to  be  that  which  In  appearance  is 
title,  bat  which  In  reality  has  no  tlUe.'  It 
la  this  color  of  title)  or.  It  has  been  said, 
color  of  authority,  which  distinguishes  the 
de  facto  officer  from  a  mere  Intruder  or 
usurper,  whose  acts  are  absolutely  void. 
It  cannot  be  said  that  Throckmorton  was  a 
mere  intruder  or  usurper,  but,  on  the  con- 
trary, he  assumed  the  duties  of  the  office 
with  the  I«gal  certtflcate  of  the  board  of  can- 
vassers, and  so  remained  In  office  until  Feb- 
ruary 25,  1000,  when  the  board  of  contest 
declared  appellant  elected  and  entitled  to 
the  office.  The  then  auditor,  Sweeney,  bad 
tile  right  to  believe  that  Throckmorton  was 
then  the  legal  officer.  Upon  what  principle 
ot  reasoning  can  it  be  required  *of  the  audi- 
tor to  Investigate  and  determine  at  his  peril 
whether  or  not  a  person  has  been  legally 
^ected  to  an  office  before  he  draws  bis  war- 
rant upon  the  treasurer  tor  his  salary?  To 
require  tbe  auditor  to  pay  at  his  peril,  or 
withhold  salaries  until  ell  contests'  were 
finally  settled,  would  in  many  cases  leave  the 
state  without  offlclala  to  perform  its  service."* 
And  It  quoted  approvingly  the  general  rule 
as  laid  down  In  Am.  &  Bng.  Enc.  of  Law, 
supra. 

We  take  it  that  in  this  case  the  city  of 
8h.awnee  was  not  so  much  interested  in  who 
should  draw  the  salary  as  Its  chief  of  police 
M.  in^-having  the  duties  of  tbat  office  .faitll- 


fully  discharged.  So  far  M  the  Interests  ot 
the  dty  were  concerned,  It  ^as  immaterial 
who  got  the  money.  What  the  city  needed  and 
I>erhaps  was  compelled  to  have  was  a  com- 
petent officer  In  that  capacity.  When  the  de 
Jure  officer  was  suspended  by  order  of  the 
district  court,  the  vacancy  was  filled  by  ex  ne- 
cessitate. Under  the  circumstances  it  would 
be  manifestly  unjust  to  hold  t^at  the  city 
was  under  obligations  to  put  itself  to  tbe 
trouble  and  expense  of  bringing  the  salary 
accrued  during  the  suspension  into  court,  and 
praying  that  ttie  de  facto  and  the  de  Jure  of- 
ficers interplead  therefor,  or  assume  tbe  risk 
of  paying  it  to  the  right  one  at  its  peril. 
This  is  in  line  with  the  expveeslons  of  the 
courts  adhering  to  the  general  rule  as  stated. 
In  Dolan  v.  N.  Y.,  68  N.  Y.  274,  23  Am.  Bep. 
168,  plaintiff  was  duly  appohated-  assistant 
clerk  of  tbe  district  court  tor  the  Birth  Ju* 
dlcial  district  in  tbe  city  of  New  York  hf 
the  Justice  of  that  dlsteiel;  pursuant  to  the 
provisions  at  tibapter  438,  p.  1061,  Laws  1872. 
He  thereupon  qualified,  took  peeMssion  of 
the  office,  and  held  It  until  January  1,  187S, 
on  wbldi  date  one  Keating,  wtw  claimed  tb* 
office  by  appointment  made,  by  said  Justice  on 
December  31,  1872,  took  poasession  and  dls* 
charged  the  duties  thereof  until  March.  1874. 
and  excluded  plaintiff  therefrom.  On  that 
day  plaintiff  again  took  possession  of  the  of- 
fice by  virtue  of  a  Judgment  of  ouster  In  an 
action  of  quo  warranto  against  Keating.  Tb* 
conflict  In  the  appointments  arose  from  a 
misapprehension  of  the  law  on  the  part  of 
the  Justice  making  them  that  the  tenure  of 
office  of  assistant  clerk  was  at  the  pleasuta 
of  the  appointing  power.  The  instant  action 
was  brought  after  the  Judgment  in  quo  war- 
ranto was  rendered  to  recover  the  salafy  of 
the  office  from  January  1,  1873,  to  Maicb  1, 
1874.  Both  parties  appealed  from  tlie  Judg- 
ment of  tbe  trial  court  to  tbe  General  Term, 
and  from  thence  to  the  Supreme  Court, 
which,  after  holding  tliat  Keating  was  a  de 
facto  officer,  held  that  plaintiff  had  no  right 
to  recover  of  tbe  municipality  the  salary  for 
the  period  during  which  it  was  paid  to  Keat- 
ing, and  in  passing  said:  "If  fiscal  officers^ 
uiK>n  whom  the  duty  is  Imposed  to  jMty  of- 
ficial salaries,  are  only  Justified  in  paying 
them  to  the  officers  de  Jure,  they  must  ac^ 
at  tbe  peril  of  being  held  accountable  In 
case  it  turns  out  that  the  de  facto  officer  has 
not  the  true  title,  or.  If  they  are  not  made 
responsible,  the  department  of  the  govem-j 
ment  they  r^resent  Is  exposed  to  the  dan- 
ger of  being  compelled  to  pay  the  salary  a 
second  time.  It  would  be  unreasonable,  we 
think,  to  require  tbem,  before  making  pay- 
ment, to  go  behind  the  commission,  and  In- 
vestigate and  ascertain  the  real  right  and 
title.  This  in  many  cases,  as  we  have  said, 
would  be  impracticable.  Disbursing  officers, 
charged  with  the  payment  qf  salaries,  have, 
we  think,  a  right  to  rely  upon  the  apparent 
title,  and  treat  the  officer  who  is  clothed  with 
It  as  the  officer  de  Jure  Without  Inquiring 
whether  another  has  the  better  righb'  Pub- 
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lie  policy  accords  wltb  tbic)  ytew.  Public  oU 
fic-es  are  created  la  the  Interest  and  for  the 
benefit  of  the  public.  Such,  at  least,' is  the 
theory  upon  which  statutes  crea^ng  thcia 
are  enacted  and  justified.  Tublic  and  Indi- 
vidual rights  are,  to  great  extent,  protected 
and  enforced  through  official  agencies,  and 
the  state  and  individual  citizens  are  inter- 
ested in  having  official  functions  regularly 
and  continuously  discharged.  The  services 
of  persons  clothed  with  an  official  character 
are  constantly  needed.  They  are  called  upon 
to  execute  the  processes  of  the  court,  and  to 
perform  a  great  variety  of  acts  affecting  the 
public  and  Individuals.  It  is  important  that 
the  public  offices  should  be  filled,  and  that 
at  all  times  persons  may  be  found  ready  and 
«>mpetent  to  exercise  official  powers  and  du- 
ties. If,  on  a  controversy  arising  as  to  the 
right  of  an  officer  in  possession,  and  upon  no- 
tice that  another  claims  the  office,  the  pub- 
lic authorities  could  not  pay  the  salary  and 
compensation  of  the  office  to  the  de  facto 
officer,  except  at  the  peril  of  paying  it  a 
second  time  If  the  title  of  the  contestant 
should  subseqnently  be  established.  It  is  easy 
to  see  that  the  public  service  would  be  great- 
ly embarrassed,  and  Its  efficiency  Impaired. 
Dlabnrsing  officers  would  not  pay  the  salary 
until  the  contest  was  determined,  and  this  In 
many  cases  would  Interfere  with  the  dis- 
charge of  official  functions."  A  case  based 
upon  similar  reasoning  Is  found  in  Michel  v. 
City  of  New  Orleans,  32  La.  Ann.  1094,  where 
the  court  said:  "Sound  public  policy  dic- 
tates the  wisdom  and  the  necessity  of  paying 
the  salary  of  the  officer  in  possession  of  the 
office  and  performing  the  functions  required 
tot  the  protection  of  society  and  the  main- 
tenance of  peace  and  order;  and,  after  this 
doty  is  performed,  both  lAw  and  eqnfty  for- 
bid that  the  city  or  state  be  compelled  to 
account- for  tbe  same  salary  to  any  other 
party  who  may  sabse^ently  be  decreed  as 
the  proper  officer.  ••■♦  •  -We  are  clear 
that  under  our  laws  the  x4^ht  of  a  de  ]are 
officer  In  such  case  must  be  exerclaed  against 
the  Intrtider  for  the  recovery  of  fees  ox  of 
the  salary 'o<  the  office,  and  no  recourse  exH 
Ists  agatnst  the  state  or  city  ftkr  sut^' salary 
as  was  paid  to  the  de  facto  officer."  In 
Brown  V.  Tama-  Oranty,'  122  Iowa,  746^  98 
N.  W-  562,  IM  Am.  St,  Rep.  2»«,  at  the' gen- 
eral election  for  1896,  Brown  and  De  Iiong 
were  opposiTtg  caaidldates  for  the  office  of 
snpMiutendent  of  schools  for  Tama  ,ooun^. 
Brown  was  declared  elected  by  the  board  of 
canvassers,  whereupon  De  Long,  contested  bis 
election,  which  contest, was  i)eudiug  on- Jan- 
uary 1,  1900..  Qn  January  2,  190Q,  the  court 
•f  coBtest  decided  that  De  Long  was  elected 
to  the  office.  Brown  appealed  to  tbe  district 
court,  where  said  Judgment  was  affirmed,  but 
on  farther  appeal  to  the  Supreme  Qouct^the 
Judgment  of  tbe  district  court  and  the  court 
of  contest  was  reversed.  On  being  remanded 
to  the  district  court,,  t;he  case  was  again 
tried  and  final  Judgment  entered  In  plaintiff's 
favor  on  June  21,  1901.    In  the.  instant  case 


plaintiff  sued  for  the  salary  of  the  office  durv 
ing  tUa  time  he  was  prevented  from  discharg- 
ing his  duties  thereof  xiendlng  the  contest 
a^id  tbe  discharge  thereof  by  De  Long,  a 
period  of  4C3  days,  and  demanded  Judgment 
a£nlust  the  county  for  the  per  diem  compen- 
sation provided  by  law  which  had  been  paid 
to  De  Long  during  his  Incumbency.  The 
court,  after  stating  in  effect  that  thsir  statu- 
tory provisions  did  not  prevent  appllcaticHi 
of  the  general  rule,  said:  "With  the  admit- 
ted facts  and  the  statutory  provisions  ap- 
plicable thereto  thus  before  us,  the  central 
question  to  be  considered  may  be  stated  as 
follows:  Where  during  the  incumbency  of  a 
county,  officer  de  facto  undpr  color  of  title 
the -county  pays  him  the  salary  provided  by 
law,  can  the  officer  de  jiue  after  obtaining 
possession  of  the  office  under  final  Judgment 
of  ouster  maintain  an  action  against  the 
county  for  payment  to  himself  of  the  salary 
for  the  same  period?  The  decision  of  the 
courts  upon  this  and.  cognate  questions  have 
developed  a  marked  lack  of  harmony,  and 
have  been  said  by  Mr.  Freeman  to  be  'in- 
capable of  reconclllatioo.'  The  same  distinr 
guished  annotator,  while  expressing  his  own 
dlsBeqt  from  the  rule,  flays:  'If,  during  the 
incumbency  of  an  officer  de  facto,  and  before 
any  Judgment  of  ouster  has  been  rendered 
against  him,  the  city  or  county  of  which  he 
la  aach  an  officer  de  facto  pays  him  the  sal- 
ary of  the  office,  a  decided  preponderance  ot 
authorities  sustalas  the  poeltim  that  by 
means  of  suob  payments  the  right  of  the  of- 
floer  de  Jure  to  collect  his  salary  from  sucb 
city  or  eounty  is  lost'  See  note  to  Andrews 
?.  PorUand,  39  Me.  484,  10  Atl.  458,  10  Am^ 
St  Rev,  280,  which  cites  Auditors  v.  Benoit, 
20  Mich.  176,  4  Am.Bep.  382;  State  v.  Glark, 
5B  Mo.  S08,;  Smith  v.  Mayor,  37  N.  Y.  518; 
Weather?  V,  City,  64  Mo.  493;  Dolan  y. 
M^yor,  C8  N,  ¥.  274,  23  Am.  Bep.  168;  Steu- 
benville  v.  Colp,  38  Ohio. St  23,  43  Am.  Bep. 
417;.  BfaattuOBi  v.:  Poctsmouth,  54  N.  H.  183; 
C!omml8B loners  t.  Anderson,  20  Kan.  ,298,  27 
Aio-  Rep,,  171.  .,Tbe  Wig  cases  noted  by  Mr. 
Freeman  as  sustaining  the  opposing  vlewe 
*xe  Andrews  vi.  Portland,  supra;  Memphis  v. 
Woodwurd,  U  Hoisk.  (Tenn.)  4fl9,  27  Ami 
Bep>  760;  Savage ,  v.  Piekard,  14  Lea  (Tennj 
Hji:  People  V.  Smyth,  28  Oai.  21;  Carroll  t. 
Selbentbaier.  37  Gal.  198..  It  is  to  be  aaid 
of..sev«ral,  if  not  all,  of  :tbe  eases  last  cited,) 
that  I  they  present  a  materially  different  state 
of  facts  than  we  hare  here  to  pass  upoa. 
For  .instance,  the  plaintiff  in  the  Andrews 
Case  .was  dujy  appointed  and  qualified  city 
marshal,  and  had  been  long  in  tbe  actual 
possession  of  the  office,  when  he  was  wrong- 
fully excluded  therefrom  by  the  action  of  th» 
city  officers,  after  which  he  not  only  remain- 
ed ready  to  perform,  but  offered  to  perform, 
the  duties  to  which  he  had  been  appointed; 
and  it  was  held  that  be  was  entitled  to  re- 
cover his  salary  for  the  full  term,  although 
the  juarahai  de  facto  had  also  been  paid." 
See,  also,  in  support  of  this  doctrine:  Brad- 
ley V,  .City  of  Qeonsetpwo,  ai8  £^.  785,  SH 
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S.  W.  808;  Coughlln  t.  McElroy  et  al.,  74 
Conn.  897,  60  Atl.  1025,  02  Am.  St  Rep.  244; 
Lee  Y.  Mayor  and  Council  of  Wilmington,  1 
Marv.  (Del.)  65,  40  Atl.  663;  Henderson  t. 
Glynn,  2  Colo.  App.  303,  30  Pac.  265 ;  Samuels 
V.  Town  of  Harrington,  43  Wash.  603,  86 
Pac.  1071,  117  Am.  St.  Rep.  1075;  Shaw  v. 
County  of  Pima,  2  Ariz.  390,  18  Pac.  273; 
Parker  v.  Board  of  Snp'rs,  4  Minn.  59  (Gil. 
30);  State  ex  rei.  Vail  v.  Clark.  Auditor,  52 
Mo.  608;  Gorman  v.  Com.  of  Boise  Co.,  1 
Idaho,  655;  State  ex  rel.  McDonald  v.  Mayor 
of  Newark,  58  N.  J.  Law,  12,  32  Atl.  384; 
Demareat  t.  Mayor,  etc.,  of  New  York,  147 
N.  Y.  203,  41  N.  E.  405;  Wayne  County  v. 
Benoit,  20  MIcb.  176,  4  Am.  Rep.  382; 
State  ex  rel.  Greeiy  Co.  v.  Milne,  36  Neb. 
301,  54  N.  W.  521,  19  L.  R.  A.  689,  88  Am. 
St.  Rep.  724;  Puller  v.  Roberts  Co.,  9  S.  D. 
216,  68  N.  W.  308.  Contra :  State  v.  Carr,  129 
Ind.  44,  28  N.  E.  88,  13  L.  R.  A.  177,  28  Am. 
St  Rep.  163;  Anderson  ▼.  Portland,  79  Me. 
484,  10  Atl.  458,  10  Am.  St.  Rep.  280;  Mem- 
phis V.  Woodward,  12  Ilelsk.  (Tenn.)  499; 
Tanner  ▼.  Edwards,  31  Utah,  80,  86  Pac.  705, 
120  Am.  St.  Rep.  919;  Dorsey  v.  Smyth,  28 
Cal.  21;  Rasmusaen  t.  Board  of  Co.  Com.,  8 
Wyo.  277,  56  Pac.  1098,  45  L.  R.  A.  295. 
Cftrtsty  T.  City  of  Kingfisher,  13  Okl.  Bm,  76 
Pac.  1.35,  and  State  ex  rel.  Lee  v.  Chauey  et 
ftl.  (Okl.)  102  Pac.  133,  are  not  In  conflict 
with  this  opinion.  In  the  former  Christy  was 
the  duly  elected  marshal  of  the  city  of  King- 
fisher at  the  April  election  of  1809  for  a 
term  of  two  years.  Acting  pursuant  to  sec- 
tion 439,  Wilson's  Rev.  &  Ann.  St  Okl.  1903, 
On  complaint  filed  against  him  for  corruption 
In  ofBce,  be  was  suspended  by  tbe  mayor 
without  the  privilege  of  being  heard,  and  the 
mayor  and  city  council  passed  a  resolution 
purporting  to  remove  him  from  office.  Aft- 
erwards the  mayor  In  tbe  name  of  tbe  city 
commenced  action  in  mandamus  to  compel 
him  to  turn  over  to  the  dty  all  of  its  prop- 
erty In  bis  possession,  and  command  him  to 
desist  from  acting  further  as  city  marshal. 
To  the  alternative  writ  he  filed  his  return 
setting  up  tbe  facts,  whereupon  the  district 
court  granted  a  peremptory  writ  and  taxed 
bim  with' the  cost.  He  appealed.  In  pass- 
taig  the  Supreme  Court  held.  In  effect,  that 
said  section  439  was-  repugnant  to  section  9 
Of  the  organic  act  for  reason  stated  in  the 
opinion  and  for  that  reason  held  tbe  action 
of  the  city  council  In-  removing  bim  Illegal 
and  void,  and  In  no  way  affected  bis  right 
to  retain  possession  of  tbe  office,  and  re- 
versed and  remanded  tbe  case,  with  direc- 
tions to  deny  the  writ. 

The  latter  was  a  suit  in  mandamus  by  tbe 
state  on  relation  of  R.  G  Lee  against  the 
mayor  and  clly  council,  city  clerk,  and  city 
treasurer  of  McAleater  and  B.  T.  Gabbert. 
Lee  in  his  petition  alleged,  in  substance,  that 
he  was  tbe  duly  elected  chief  of  police  of  said 
dty,  and  had  qualllle<l  and  discharged  his 
duties  as  such  from  April  8,  1008,  to  July  27, 
1008;  that  upon  the  date  last  mentioned  said 
amyor  and  city  council  illegally  aad  without 


right  attempted  to  deprive  him  of  the  emolu- 
ments thereof  by  passing  a  resolution  by  said 
dty  council  suspending  him  from  said  office 
pending  the  determination  of  certain  charges 
preferred  against  him  to  be  investigated 
by  said  city  council ;  that  said  suspension 
was  Illegal  and  void  for  reasons  stated ;  that 
on  final  bearing  of  said  charges  said  city 
council  by  majority  voted  on  August  2C,  1008, 
pretended  to  remove  him  from  said  office, 
and  declared  the  same  vacant  and  had  since 
prevented  bim  from  discharging  tbe  duties 
thereof,  and  from  drawing  his  salary  as  such 
officer,  which  said  salary  was  |100  per  month 
as  provided  by  ordinance  of  said  dty ;  that, 
although  repeatedly  demanded,  said  mayor 
and  dty  council  refused  to  consider  and  al- 
low same;  that  the  city  clerk  and  treasurer 
had  refused  to  Issue  a  warrant  to  him  for 
such  salary  and  to  cash  tlie  same  as  requir- 
ed by  law;  that  ?200  was  thus  due  him  as 
salary  for  tbe  months  of  August  and  Septem- 
ber and  continues  at  tbe  rate  of  flOO  per 
month  until  April  1, 1909,  and  prayed  for  tbe 
court's  writ  of  mandamus  to  compel  said 
mayor  and  city  council  to  permit  bim  with- 
out Interference  to  exercise  tbe  duties  of  said 
office,  to  recognize  him  as  said  officer,  to  con- 
sider, allow,  and  order  Issued  to  him  a  vouch- 
er for  $200  as  salary  aforesaid,  and  against 
E.  T.  Gabbert  commanding  bim  to  refrain 
from  usurping  said  office  of  chief  of  police, 
etc.  In  resiiouse  to  the  alternative  writ  de- 
fendants set  up  the  preferment  of  the  charges 
against  relator  and  bis  trial  and  removal 
from  office  alleging  that  said  charges  were 
true.  Tbe  trial  court  rendered  Judgment  ia 
favor  of  defendants,  and  Lee  as  relator  ap> 
pealed.  In  passing  this  court  in  effect  fol> 
lowed  the  Christy  Case,  and  held  section  439, 
Wilson's  Rev.  &  Atan.  St  OkL  19U3,  to  be  re- 
pugnant to  section  9  of  the  organic  act  and  for 
that  reason  was  not  extended  to  and  did  not 
remain  in  force  in  the  state  of  Oklahoma  by 
virtue  of  section  2  of  the  Schedule  to  the  Con* 
stitution,  and  for  that  reason  Lee  held  that 
as  relator  was  Illegally  deprived  of  bis  of- 
fice, and  reversed  and  remanded  the  c»mt 
with  Inatructlona  to  proceed  In  aoeordanofr 
with  that  opinion.  lb  neither  case  was  the- 
question  involved  in  this  case  in  issue  or  de-^ 
elded  by  tbe  court  It  follows  that  as  tb» 
daim  sought  to  be  enforced  was  illegal,  tbfr 
city  council  was  without  power  to  aathoris* 
its  payment,  and  plaintiff  In  error  right  in 
refusing  to  sign  the  warrant  tfanefor. 

In  James  ▼.  City  of  Seattle  et  al.,  23  Wash. 
664,  62  Pac.  84,  79  Am.  St  R^  057,  the  city 
council  of  that  dty  passed  an  ordinance  pro- 
viding in  substance  for  the  appointment  of  a 
special  committee  to  visit  other  cities  for  the 
purpose  of  securing  Information  upon  the 
subject  of  waterworks,  street  paving,  light- 
ing,  etc.  Appellant  with  other  members  of 
the  dty  council,  was  appointed  thereon,  and 
visited  some  of  said  dtles  for  that  purpose 
and  made  necessary  expenditures  for  his 
transportation,  board,  etc     Later  he  filed 
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with  the  secretary  of  the  auditing  «ommtttee 
his  claim  against  the  city  for  said  expendi- 
ture. It  was  duly  audited  and  reported  to 
the  council  and  approved,  and  an  ordinance 
adopted  directing  a  warrant  to  be  drawn  for 
Its  iMiyment,  with  others,  and  appropriating 
money  from  the  general  fund  to  pay  the 
same.  The  warrant  was  drawn  in  his  favor 
and  signed  by  the  mayor.  Parry,  city  comp- 
troller, refused  to  countersign  the  same,  and 
defendant  city  refused  to  deliver  It  to  appel- 
lant. Suit  was  brought  by  him  to  procure  a 
Iieremptory  writ  of  masdate  to  compel  re- 
spondent Parry,  as  city  comptroller,  to  coun- 
tersign and  the  city  to  deliver  to  plaintiff  the 
warrant.  Bespondent  demurred  to  the  altl- 
davit  for  the  writ  on  the  ground  that  he  fail- 
ed to  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustain- 
ed, and  plaintiff  appealed.  It  was  there  urg- 
ed, as  In  this  case,  that  the  comptroller  as  a 
ministerial  officer  had  no  discretion  in  the 
discharge  of  his  duties,  and  that  the  city 
charter  provided  that  he  shall  countersign  all 
warrants  upon  the  treasurer.  The  court  in 
afhrmlng  the  judgment  of  the  lower  court 
held  that  the  charge  did  not  constitute  a 
valid  claim  against  the  city,  and  for  that 
reason  the  council  was  without  power  to  au- 
thorize Its  payment,  and  said:  "Where  the 
council  is  without  power  to  authorize  the 
payment  of  the  claim,  the  officer  may  prop- 
erly refuse  to  countersign  the  warrant  di- 
recting the  payment  of  such  claim."  To  the 
same  effect.  Is  Van  AlUn  v.  Dunn,  County 
Treasury,  117  Mich.  421,  75  II.  W.  938,  where 
the  court  said;  "The  writ  of  mandamus  Is 
a  discretionary  writ,  and,  while  it  may  Is^ue 
where  there  is  a' 'clear  legal  right,  a  court 
should  always  refuse  It  where  the  record 
shows  the  Injustice  of  the  plaintiff's  claim." 
We  are  therefore  of  the  opinion  that  the 
lower  court  erred  in  directing  the  writ  to 
Issue,  and  for  that  reason  this  cause  is  re- 
versed and  remanded.  All  the  Justices  con- 
cur. 


mCOBPOKATBD   TOWN   OF    HARTS- 

HORNB  et  al.   v.   INCORPOR.ATED 

TOWN  OF  HAILEYVILLE  et  al, 

(Supreme  Court  of  Oklaboma.     Sept.  3»,  1000.) 

PUBXIO   I.AHD8   (S   89*)— TQWWSITBS. 

A  town  having  been  ineoiporsted  by  vir- 
tue of  Beotibn  14.  Act  Cong.  June  26,  1898 
(Curtis  Bill),  c.  617,  30  Stftt.  «99,  500.  and  by 
order  of  court'  its  bovndaiiea  having  b«ea  6sed, 
when  tbe  ^wnsite  oonmiMioii,  by  virtue  o{  Uie 
agreements  or  treaties,  between  tbe  United 
States  and  the  Choctaw'  and  Cbiclcasaw  Na- 
tions, laid  oat  a  townsite,  not  covering  all  tbe 
msnicipel  area  included  by  tbe  order  of  tbe 
court  fixing  such  limits,  it  has  tbe  effect  of 
detaching  irom  the  originar  limits  such  portion 
of  the  incorporatpd  area  as  was  not  included  in 
tbe  townsite  limits. 

(EM.  Note.— Far  other  cases,  see  Public  Lands, 
D«c  Dig.  i  39.»] 

(SyUsbus  by  the  Court.)  . 


Btror  ttom  District  Court,  Pittsburg  Coun- 
ty; P.  B.  Cole,  Judge. 

Action  by  the  Incorporated  Town  of  Hail- 
eyvllle  and  others  against  the  Incorporated 
Town  of  Hartshorue  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Modified  and  afBrmed. 

On  the  31st  day  of  July,  1905,  the  defend- 
ants In  error,  the  incorporated  town  of 
Haileyville,  A.  R.  Johnson,  Dan  Freeman, 
and  Carl  Freeman,  for  themselves  and  oth- 
ers similarly  situated,  as  plaintiffs,  com- 
menced this  action  against  the  incorporated 
town  of  Hartshome,  J.  R.  Berry,  town  mar- 
shal and  ex  officio  tax  collector,  and  O,  B. 
Hunt,  its  mayor,  In  the  United  States  Court 
for  the  Central  District  of  the  Indian  Terri- 
tory at  South  McAlester,  by  bill  of  complaint 
in  equity,  alleging  that  said  towns  of  Harts- 
borne  and  Hftileyvllle  were  Incorporated,  and 
that  their  incorporate  boundaries,  limits,  and 
geographical  Jurisdiction  had  beeu  fixed  by 
the  said  court  long  prior  to  the  time  that 
the  townsites  of  Hartshome  and  Haileyville 
were  established,  fixed,  and  approved  by  the 
Secretary  of  the  Interior ;  that  the  municipal 
corporate  limits,  lines,  and  boundaries  of  the 
said  towns  of  Hartshome  and  Haileyville  do 
not  agree  and  conform  to  the  towoBiter  lim- 
its of  the  said  towns  as  established  by  the 
United  States  government,  therein  spedflcal- 
ly  setting  out  the  discrepancy.  The  com- 
plainants were  located  within  the  townsite 
limits  of  Haiieyvilie  as  established  by  the 
United  States  government,  and  also  within 
the  munidpal  corporate  limits  of  the  town 
of  Hartshome.  The  incorporated  town  of 
Hartshome,  through  its  city  marshal  and 
tax  collector,  notified  the  petitioners  and  all 
other  persons  residing  within  the  said  area 
that,  unless  all  their  taxes  were  paid,  their 
projperty  would  be  immediately  advertised 
for  sale  to  satisfy  the  requirements  of  the 
said  town  of  Hartshome  for  taxes.  The  re- 
lief prayed  for  was  that  the  officers,  marshal 
and  tax  collector  of  the  town  of  Hartshome, 
be  restrained  from  in  any  manner  collecting 
or  attempting  to  collect  any  taxes  of  any 
kind  or  nature  whatever  from  any  person  or 
pjersens  residing  on  any  of  the  said  lands 
within  tbe  townsite  o<  Haileyville,  and  from 
advertisii^,  seizing,  selling,  or  in  any  way 
attempting  to  sell,  or  in  any  way  interfering 
with  any  of  said  property  of  any  person  or 
persons  residing  en  or  owning  property  on 
any  of  said  lands,  for  any  claim  of  taxes  of 
any  kind  or  nature  whatsoevw,  until  the  fur- 
ther order  of  said  court,  and  that  the  town 
authorities  of  said  town  of  Hartshome  be 
required  to  elinUnate  from  its  corporate  lim- 
its and  boundaries  the  lauds  therein  describ- 
ed, and  that  the  same  be  annexed  to,  includ- 
ed, and  made  a  part,  of  the  political  and  cor- 
porate limits  of  the  town  of  Haileyville.  On 
the  same  day  a  temiiorary  injunction  was  is- 
sued as  prayed  for.    Afterwards  the  plaln- 
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tiffs 'aBi«ndea  their  petltlftn,  attacHIng  there- 
to, and  Identifying  the  same  as  an  exhlMt, 
a  copy  of  the  order  of  the  United  States 
Court  for  the  Central  District  of  the  Indian 
Territory  at  South  McAlester,  made  and  en- 
tered on  the  25th  day  of  October,  1902,  by 
which  the  town  of  IlalleyTlUe  was  incorpo- 
rated, and  also  a  copy  of  the  order  of  said 
court  made  and  entered  on  the  1st  day 
of  March,  1900,  Incorporating  the  town  of 
Hartsliorue,  was  attached  to  said  petition  ob 
an  exhibit  and  made  a  part  thereof.  The  pe- 
tition for  annexation  was  in  due  form,  and 
signed  by  the  required  number  of  petitioners. 
On  the  11th  day  of  December,  1907,  the  de- 
fendants demurred  to  the  plalntlfTs'  petition 
on  the  following  grounds:  (1)  That  the  facts 
did  not  constitute  n  cause  of  acllou;  (2)  ade- 
quate remedy  at  law;  (3)  because  special  and 
adequate  remedy  at  law  exists;  (4)  misjoin- 
der of  parties  plaintiff.  On  the  12th  day  of 
December,  1907,  the  demurrer  was  overruled. 
Defendants  duly  saving  their  exceptions  and 
declining  to  plead  further,  judgment  was  ren- 
dered In  favor  of  the  plaintiffs.  An  appeal 
having  been  properly  prosecuted  from  said 
judgment  to  this  court.  It  Is  now  here  for 
review. 

Brewer  &  Andrews,  for  plaintiffs  in  error. 

WILLIAMS,  J.  (after  stating  the  facts  as 
above).  The  question  here  for  determination 
\s  as  to  whether  or  not  a  townr  having  been 
Incorporated  by  virtue  of  teectfon  14,  Act 
Cong.  June  26.  1898,  known  as  the  "Curtis 
Bill"  (chapter  517,  80  Stat.  499, '500),  by  or- 
der Of  the  district  court,  and  the  municipal 
boundaries  designated  In  such  order,  where 
the  townsite  commission  by  vlrtne  of  the 
agreements  or  treaties  between  the  United 
States  and  the  Choctaw  and  Chlcliasaw 
Tribes  (30  Stat.  908,  509;  A«  Jnly  1,  1902, 
c.  1362,  32  Stat.  652,  653)  laid  out  a  town- 
site  not  covering  all  the  area  Included  by  the 
order  of  court  fixing  the  municipal  boundary, 
•  It  had  the  effect  of  detaching'  from  such  mu- 
nicipal limits  such  portion  6f  the  Incorpofat- 
M  area  as  was  not  Included  in  the  townsite 
Ilnilts.  Section  14,  supra,  applied  to  an  the 
Five  Civilized  Tribes,  and' said  agreements  or 
treaties  only  to  the  CftoctaAV  and  Chickasaw 
Katlons,  bnt  the  treaties  by  express  reserva- 
tion did'  riot  supersede  said  section  14  (30 
Stat.  fiOO).  The  creation  of  municipalities  Is 
through  the  exercise  of  the  power  of  the  sov- 
ereignty. ■  In  the  American  states,  except  as 
otherwise  provided  In  the  state  Constitutions, 
a-  municipality  can  be  created  only  by  a  sov- 
ereign act  of  legislation,  either  general  or 
special,  by  (1)  the  state  Legislature,  (2)  fed- 
eral Congress,  or  (3)  territorial  Legislature 
when  so  empowered  by  act  of  Congress. 
The  district  court  in  Incorporating  such 
towns  was  not  exercising  legislative  authori- 
ty. Judicially  It  made  an  adjudication  as  to 
population,  nomber  of  lietltloners,  and  other 
facts  required  to  be  determined.  Mansf.  Dig. 
Ark.  1884,  C  29  (Ind.  T.  Ann.  St.  1809,  C.  15). 


This  la  a  Qstial  ezerMse  of  Bticb  authority. 
Mendentbal  v.  Burton,  42  Kan.  670,  22  Fac. 
558;  State  v.  Goowln,  69  Tex.  55,  6  S.:w.  678; 
Mayor,  etc.,  ▼.  Shelton,  1  Head  (T«m.)  24; 
Woods  V.  Henry,  55  Mo.  500;  In  re  Ooonty 
Com'rs  (Okl.)  98  Pac.  557;  HUl  t.  City  of 
Kahoka  (C.  G.)  35  Fed.  82. 

The  townsite  commission  by  virtue  of  the 
treaties  was  clothed  with  both  legislative 
and  administrative  authority.  By  special 
legislative  act,  where  there  is  no  constitu- 
tional restriction,  a  portion  of  the  area  of  a 
municipality  may  be  detached.  The  provi- 
sion of  said  treaties  relative  to  townsites 
superseded  section  15  of  tlM  Curtis  bill, 
supra,  which  was  complementary  to  section 
14.  Said  section  15  provided  that  the  town- 
site  commission  shall  cause  to  be  surveyed 
and  laid  out  townsites  where  towns  with  a 
population  of  200  or  more  were  located,  con- 
forming to  the  existing  surrey,  so  far  as  may 
be,  giving  to  each  town  such  territory  as  may 
be  required  for  its  then  needs  and  reasonable 
prospective  growth.  The  treaty  provision 
superseding  section  15  was  substantially  the 
same.  30  Stat.  p.  608.  Section  14  excludes 
all  towns  under  200  population  from  incor- 
poration. Now,  what  is  meant  by  the  blanse 
"giving  to  each  town  such  territory  as  may 
he  required  for  its  present  needs  and  reason- 
able prospective  growth"?  See  section  15  of 
the  Curtis  bill.  Was  it  intended  to  supersede 
where  not  in  conformity  therewith  the  mu- 
nicipal boundaries  as  fixed  prior  to  that  time 
under  section  14?  Such  seemg  to  be  Indicat- 
ed by  the  clause  in  section  14  that  '•such  city 
or  town  government  shall  lii  no  case  have 
any  authority  to  Impose  upon  or  levy  against 
any  lands  in  said  cities  or  towns  any  tax  un- 
til after  title  Is  secured  from  the  tribe;  but 
all  other  property,  including  all  Improve- 
ments on  town  Iota,  which  for  the'pnrpose 
of  this  act,  Shan  be  decreed  personal  prop- 
erty, together  with  all  .occupations  arid  privi- 
leges, shall  be  subject  to  taxation.*^  It  seems 
to  have  been  contemplated  that  only  feucli 
area  should  be  Included  in  such  limits  as 
should  be  platted  into  lots,  streets,  alleys, 
parks,  etc.,  arid,  where  the'coirimlsslbn  fail- 
ed to  Include  all  of  the  municipal  area  In 
the  townsites.  It  had  the  effect 'of  a  special 
legislative  act,  detaching  such  tSrrltflfry  from 
said  municipality.  The  Indian  Territory  was 
without  a  local  Legislature  to  legislate  to 
meet  the  local  ^eeds.  The  voncitlzen  haid 
taken  up  his  abode  there,  and  bailt  towns 
and  cities,  without  any  tttl«B  to  the  lots 
and  blocks  upon  which  Improvements  had 
been  placed. .  They  had  neither  titles  nor 
local  self-government.  Section  14  was  pre- 
liminary to  laying  out  the  townsites  for  the 
vesting  of  titles  In  the  parties  having  erect- 
ed the  improvements.  Where  the  title  was 
divested  out  of  the  tribe  into  the  Individual, 
the  lot  would  be  subject  tA  taxation,  bnt  it 
would  take  time  to  consummate  this  purpose, 
and  consequently  section  14  was  enacted  to 
afford  Immediate  local  municipal  government. 
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In  conneetiot  fwith'tbe  l»fitog  out  nfiCawn- 
aites,  the  balance  of  the  lauds  otbet  ttunv- 
that  segregated  for  coal  'andaspbalt  depos- 
its (30  8tat.  pp.  606,  506,  '607 ;  32  Stttt.  pp. 
642,  048,  S44)  was  to  be'  allOttc«d  to  tbe  inetti- 
bera  of  safd  tribeff.  This  aHotnlentis  were  to 
be  nontaxable  while  the 'title  remained  In 
the  original  allottee,  not  to  exceed' 21  years 
from  the  date  of  the  patents ;  the  hoitaeetead, 
one  half  of  the  allotment,  Inalleiiable  for  the 
same  period';  the  gnrplos — the  other  haH — 
alienable,  <Hle-fourth  fh  bAe  year,  one-fourth 
In  three  years  and  the  balance  in  five  years 
from  date  of  patents.  80  Stat.  p.  5(W;  82^ 
Stat.  p.  643.  It  t»  not  conceivable  that  Cola;-- 
gress  sfaoald  have-  contemplated  that  (toy 
allotment  nnder  snch  a  status  should  be  in- 
cluded and  retained  within  the  bowndarlei^  of 
a  municipality.  The  purpose  Was  to'  permit 
the  laying  out  of  towns  to  meet  the  necessi- 
ties occasioned  by  the  white  people  'congre- 
gating and  settling  and  cohstrneting  improve- 
ments on  lands  belonging  to  th?  ttibes.  Ti- 
tles to  the  lots  on  which  snch  improvements 
had  been  placed  were  to  be  secured,  and 
local  government' to  preserve  the  peace,  pro-' 
tect  health,  and  promote  education  was  to  be 
afforded  to  snch  noncltizens.  In  the  light 
of  the  history  of  the  legislation,  it  was  clear- 
ly the  intention  of  Congress  that  the  townslte 
boondarles  (which  were  to  include  &  reason- 
able prospective  growth)  were  to  'control  the 
mnnlcipal  boundaries.  A  copy  of  the  town- 
site  plats  were  to  be  filed  with  the  cleric  of 
the  court  having  Jurisdiction  to  make  the 
orders  of  Incorporation,  thus  providing '  a 
complete  record  for  municipal  as  well  as  other 
purposes.  By  the  conclusion  reached  all  the 
provisions  relating  to  towns  are  harmonised, 
and  the  ends  attained  reasonably  accord  with 
the  then  locAl  condltloock: 

The  judgment  ot  tbe  loiwer  court,  in  so  far 
as  It  restrained  the  officers  of  tUe.town  ot 
Hartshome  from  collecting  taxes  from  the 
defendants  .in  error  residing,  in  tbQ  detached 
territory.  Is  without  error.  That  part  seek- 
ing to  detach  the  area  in  controversy  from 
the  Incorporated  town  of  ^lartshome,  and  at- 
taching it  to  the  incorporated  town  of  Hail; 
eyvUle,  Is  erroneous,  said  .territory  .having 
been  so  affected  by  the  prior  ac<;ion  of 'the 
townslte  commission. 

The  judgment  is  accordingly  modified  and 
affirmed.    AU  the  Justices  concur. 


KANSAS  Crtt,  M.  &  0.;  Ut.  CO.  V.  SHUTT. 
(Saprene  Couct  at  OklalMma..   May  .12,  1900.). 

1.  A88isNitE»te-(i  24!*)-~RiaHTS,OE'  Action- 
Fob  TOBT. 

A  cause  of  action  in  favor  of  the  owner 

of  personalty,  on  account  of  the  wrongful  de- 

stroctioD  of  such -proirarty' by  fire,  against  the 

wrongdoer,  is.  not  assignable.,. 
[Eld.  Note.-'For  other  cases,  see  Assignments, 

Cent.  DiR.  H  42-46 ;    Dec.  Dig.  i  24.*]    . 


Qj  A8araNHxii<i»  t§  ^r)-»ItTbnrr.m.'Admii(— *. 

GONVBWiOD   OF   PSPSONALTY.  ■ 

A  cause  of  action  in  flavor  of  the  owner  or 
piprsonalty,  against  a  party  wrongfully  taking' 
and  converting  the  satne  to  his  use,  is  assign- 
able..' 

[Ed.  Note.— For  otfaer'.ceesav  see  Aasignmeats, 
Cent,  Dis.  145;   Dec.  Dig..4  2ii.^J,i  .    . 

3.  issuBAitoe  (i  aOd*)-YfitD9]ioaAiiOBi-*Aa' 

IIONS — FaBTIES. 

"Where  an  insurance  company  pays  to  the 
assrred  a  loss  occasioned  by  the  wrong  of  a' 
third  party,  and  the  valoe  of  the 'property  de-' 
sttorcd  by,  tb«  fire  exceeds'  the  anotmt,  paid  byt 
the  insurance  company,  the  aasur«d  may  bring' 
an  action  in  his  own  name  again.st  the  wrong- 
doer, and  recover  the  full  amount  Of  the  loss.  ' 
[iCd.  Note. — ^or  other  cains,  see  Insurance',' 
Cenb'DigL'l  I6I61;   Dec.  IN8..S.flOa*] 

4.  Acrrort  (8  -BB*)— TjiABttrrr— lyrvisiarLTTY.! 

An  aotien  for  a.  tort,  or '  bated  u^bn  al 
wrongful  act,  is  singlcaad  indivisible,  and  gives 
rise  to  but  one  liability. 

[Ed.  Note.— For  other  cases,  see  Actions,  Cent. 
Dig.  M  565-692;    Dec.  Dig.  8  B3.M, 

5.  Appeal  and  Ebbob  (§§  1S7,  i93*)— PRESE^f- 

TATION    and    RBSEBVATION    OF    <3BOt7ITDS    OW* 
RCVIBW  —  QCESTJOHB    NOB    PEnWRTBD    BB> 

low. 

The  question  of  migjoinder  of  partiep,  or 
of  causes  of  action,  or  of  defect  of  parties,  must 
be  properly  tak«ra  advantage  of  in  apt  time  W 
the  trial  oonvt,  or  tbe  Mtte  wilt  be  treated  aa 
waived  in:  the  Supreme  Coart.. 

:[Gd.  Note.— For  other  cases,  sea  Appeal  and 
Firror,  Cent.  Dig.  §8  1184-1189,  1227,;  Dec. 
Dig.  |8  187,  I93:»l 

(Syllabus  by  the  Court)    ,    ' 

Error  fl-om  District  Cewrt,  Woods  CAiutty; 
J.  £>.  Pancoast,  J'adge. 

Action  by  Franklin  Shott  against  the  Kan- 
sas Cltg),  Mexico  «!  Orient  Railway  Ounpany^ 
Judgment  far  fdalnilfll.  Defendant  brioga  m* 
ror.    Affirmed. 

On  the  SMthday  of  December,  1908,  the 
defendaht  in  error,  Franklin  SUiitt,  and  the 
St.  Paul  Fire  &  Marine  Insurance^ObmtiaUy, 
as  plaintiffs,  began  In  the  district  court  of 
Woods  county,  Okl'.  T.;  an  action  against  the 
plaintiff  m  errot,  ttitf  Eiinsas  Clty,'ftfoxieo  A 
Orfent 'Railway  Company,  as  derendant,  de- 
claring on  an  action  for  damages  t>n  account 
6'f  the  alleged'  destmctton-  of  a  barii,  graitt^ 
and  other  property  of  shlQ'  Franklin  Shntt; 
by  a  flre  negligently  'set'bdt  from  a  IocouhV 
Hve  eniBne  by  the  employes  of  said  defend' 
ant.  It  Is  further  alleged  thttt  on  the  ^om 
day  of  July,  A.  D.  1803,  at' the  time  Said  Joss 
otfcurred,  aii  insurance 'policy 'Issued  by  Aalrf 
Insurance'  company  In'  r&vbt  at  said  Shut* 
was  In  force  covering  'said  property;  that 
said  insurance  compatay  kdjtisted  Isaid  flr^ 
loss,  and  paid  ^to,  said  Shtitt  as  a  fesult  o^ 
snld  adjustment  the  sum  of'|2?5.Il  in  settle* 
hient  thereof ;  that  said  Shutt,  In  considera- 
tion df  said  sum  of  money  paid  ki  settlement 
of  said  fire  loss,  assigned  and  bet  over  to 
said  St.  Paul  Fire  ft  Marine  Insurance  Com- 
pany all'  right  to  recovery  to  the  extent  ot 
such  paymeht  for  fijfe  loss  sustained  thereby. 
On  the  11th  day  of  February,  l!904,  thle  de- 
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fendant  demnrred  to  the  petition  on  the 
grounds:  (1)  Defect  of  parties  plaintiff;  (2) 
misjoinder  of  causes  of  action;  (3)  Facts  stat- 
ed did  not  constitute  a  cause  of  action.  On 
April  25,  1904,  said  demurrer  as  to  the  insur- 
ance company  was  sustained,  exceptions  be- 
ing saved,  and  overruled  as  to  said  Franklin 
Shutt,  and  exceptions  saved.  On  the  13th 
day  of  May,  1904,  the  defendant  answered  by 
a  general  denial  and  pleading  contributory 
negligence.  On  October  27, 1904,  the  plainUff 
Franklin  Shutt  filed  an  amended  petition  in 
his  name,  not  Joining  the  insurance  company, 
the  same  as  the  original  petition,'  with  the 
exception  that  he  declared  for  damages  in  the 
sum  of  $612.50,  and  also  for  an  additional 
sum  of  flOO  as  attorney's  fees.  On  Novem- 
ber 21,  1904,  defendant  filed  a  motion  to  dls^ 
miss,  on  the  ground  of  a  departure  from  the 
original  action,  which  does  not  appear  from 
the  record  to  have  been  acted  upon.  On  June 
1,  1905,  the  defendant  fired  Its  answer  to  the 
amended  petition,  consisting  of  a  general  de- 
nial and  pleading  contributory  negligence. 
On  the  same  day  the  plaintm  filed  his  reply. 
Trial  was  had,  and  verdict  rendered  in  favor 
of  the  plaintiff  for  the  sum  of  $231.74.  On 
motion  for  a  new  trial  the  verdict  was  set 
aside.  By  order  of  court  the  action  was  re- 
instated as  to  the  St.  Faul  Fire  &  Marine  In- 
surance Company,  and  a  second  amended  pe- 
tition was  allowed  to  be  filed,  and  on  Novem- 
ber 28,  1005,  such  petition  was  filed  In  behalf 
9t.said  FrankMn.aiuitt  and  the  8t.  Paul  Fire 
ft  Marine  Insurance  Company  against  said, 
defendant,'  declaring  for  damages  in  ttte  sum 
of  9612.90  and  $100  attorney's  fees.  On  Jao- 
Bary  1,  1906,  defendant  filed  its  motion  to  re- 
quire the  plaintiffs  to  separately,  state  and 
number  the.  different  oauses  of  action  stated 
tn  the  second  amended  complaint.  On  the  3d 
day  of  May,  i906,  the  third  ameuided  petition 
was  filed,  :t^ng  styled  "Franklin  Shutt  and 
the  St.  Paul  Fire  &  Marine  Insurance  Com- 
paiiy,  a  Corporation,  Plaintiffs,  t,  Kansas 
City,  Mexico  &  Orient  JSallway  Company,  De- 
fendant," a  portion  of  which  recites:  "Now 
comes  the  above-named  plaintiff  Franklin 
i^bntt,  and  by  leave  of  fourt  heretofore  grant- 
ed, flies  this  his  ^mended  petition  in  the 
above-entitled  action,  and  for  cause  of  action 
against  the  alH>ve-named  defendant  alleges," 
eta,  and  closes  with  the  prayer;  "Wherefore 
•aid  plaintiff  demands. Judgment  tn  his  favor 
and  against  the  said  defendant  for  the  sum 
«f  $61Z50,  together  with  $100  attorney  fees, 
and  the  costs  of  this  suit,"  etc.  On  May  15, 
1906,  the  defendant  filed  its  answer,  consist- 
ing of  a  general  denial  and  plea  of  contribu- 
tory negligence,  and  that  said  cause  of  ac- 
tion had  for  value  been  transferred  to  said 
insurance  company  prior  to  the  institution  of 
the  action,  and  that  the  plaintiff  was  not  the 
real  party  in  interest  On  December  4,  10U6, 
reply  was  filed,  and  the  cause  was  tried  on 
the  issues  Joined  before  a  Jury  on  the  «th 
day  of  December,  1906,  and  verdict  rendered 
in  favor  of  the  plaintiff  for  $571.61.    ▲  mo- 


tion for  a  new  trial  was  fflad  In  due  tlmc^ 
and  overruled. 

Exhibit  G,  attached  to  the  original  petition 
in  this  case,  which  purports  to  be  a  copy  of 
the  original,  is  in  words  and  figures  as  fol- 
lows: "The  St.  Paul  Fire  &  Marine  Insur- 
ance Company  having  paid  to  me  this  day  the 
sum  of  two  hundred  seventy-five  &  11/lOU 
dollars  In  settlement  of  any  claim  against 
said  company  for  loss  by  fire  occasicmed  by 
spark  from  a  passing  locomottve  on  the  Kan- 
sas City,  Mexico  &  Orient  R.  R.  I  hereby  as- 
sign and  set  over  to  the  said  St  Paul  Fire  ft 
Marine  Insurance  Oompany  all  my  right  of 
recovery,  to  the  extent  of  such  payment,  for 
loss  resulting  therefrom.  (Signed)  Frank- 
lin Shutt"  On  cross-examination  of  the 
plaintiff  Franklin  Shntt  the  original  petition, 
together  with  the  exhibits  thereto  attached, 
was  offered  in  evidence,  to  which  the  plaintiff 
objected  as  being  incompetent,  irrelevant  and 
immaterial,  and  not  proper  cross-examina- 
tion, and  not  being  the  petition  upon  wtiicta 
the  trial  of  the  case  was  being  had,  and  not 
binding  upon  the  plaintiff  in  that  trial,  wMcb 
objection  was .  sustained,  exceptions  being 
saved.  The  witness  then  was  asked  U  at  any 
time  he  had  executed  an  assignment  of  liis 
rights,  as  against  the  defendant  to  the  ^t 
Faul  Fire  &  Marine  Insurance  Company,  to 
which  the  plalntllJF  objected  for,  the  reason 
that  It  was  Incompetent,  etc,. and  further 
that  it  was  not  the  ^best  evldehce,  which  ob- 
jection was  overruled,  and  the  witness  an- 
swered that  he  bad,  ao  far  as  their  money 
covered  the  damages.  The  witness  stated 
that  he  did  not  know  where  ttte  original  as- 
signment that  he  had  executed  wa4,  and  there 
was  ;no  predicate  laid  for  the  Introduction  of 
secondary  evidence  of  Its  contenta. 

John  A.  Eaton  and  Dudley  W.  Baton,  for 
plaintiff  in  error.  W.  M.  Keith  mai  Harris 
ft  Harris,  for  defendant  in  enter. 

WILLIAMS,  7.  (after  stating  the  facts  as 
above).  In  this  case  the  alleged  assignment  to 
the  insurance  company  purported  to  cover 
only  that  portion  of  the  loss  as  was  paid  the 
assured  (assignor)  by  the  assurer.  Section 
4224  (Code  Civ.  Proc  {  26)  Wilson's  Rev.  ft 
Ann.  St  Okl.  1903,  was  borrowed  from  Kan- 
sas. Section  4103  (Code  Civ.  Proc.  f  26)  Gen. 
St  Kan.  1888  (Gen.  St  Kan.  1868,  c.  80,  |  26). 
At  the  time  said  section  was  adopted  by  the 
tieglslature  of  Oklahoma  Territory,  section 
4516,  Gen.  St  Kan.  1889  (C!ode  Civ.  Proa  { 
420),  provided:  "In  addition  to  the  causee  of 
action  which  survive  at  common  law,  causes 
df  action  for  mesne  profits,'  or  for  ail  injury  to 
the  person,  or  to  real  or  personal  estate,  or  for 
any  deceit  or  fraud,  shall  also  survive;  and  the 
action  may  be  brought  notwithstanding  the 
death  of  the  person  entitled  ot  liable  to  the 
same."  Gen.  St  Kan.  1868,  &  80,  i  ^iO. 
See,  also,  section  4609  (Code  ClT.  Proc.  i 
411)  Wilson's  Rev.  ft  Ann.  St  1903.  Section 
4228  (Code  Cly.  Proc.  1 2Q  Wilson^  Bar.  * 
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Ann.  Bi.  Okl  ISOB,  vaa  alM  taken  from  Kan- 
sas, Section  4106  (Code  Civ.  Proc.  f  28)  Gen. 
St.  Kan.  1889  (Gen.  St  Kan.  1868,  c  80,  f 
2S). 

In  tbe  cane  of  Kansas  Midland  Ry.  Go.  r. 
Brehm.  M  Kan.  755,  39  Pac.  090,  which  In- 
Tolred  the  assignment  under  said  statute  of 
a  rlKbt  of  action  against  a  party  for  wrong- 
fully destroying  property  by  Are,  the  court 
siUd:  "The  general  doctrine,  both  at  law 
and  In  equity,  is  that  the  right  of  action  for 
a  pure  tort  Is  not  the  subject  of  assignment. 
This  rule  has  been  changed  to  some  extent 
by  statute,  and  the  provisions  with  refer- 
ence to  what  choses  In  action  will  survive 
or  abate  by  the  death  of  either  or  both  of 
the  parties  have  been  held  to  modify  this 
rule,  so  that  everything  which  survives  and 
can  be  transmitted  to  the  executor  or  ad- 
ministrator of  the  assignor,  in  case  of  death, 
Is  assignable.  Smith  v.  Railroad  Co.,  28 
Barb.  (N.  Y.)  fl05,  and  cases  cited.  Sections 
420  and  421  of  our  Code  (Wilson's  Rev.  ft 
Ann.  St  1903,  U  4618,  4619),  prescribe  what 
actions  may  survive  to  the  personal  repre- 
sentatives of  the  party  In  case  of  his  death, 
and  If  these  provisions  stood  alone,  it  might, 
perhaps,  be  said  that  the  Legislature  intend- 
ed to  modify  the  common-law  rule  so  that 
all  rights  of  action  which  Survive  might  pass 
by  nsalgnment  Such  provisions  have  been 
held  to  have  that  effect  in  other  states.  We 
have  another  provision,  however,  adopted  at 
tbe  same  time,  which  clearly  Indicated  a 
legislative  intent  to  restrict  the  assigpment 
of  choses  in  action  to  those  arising  but  of 
contract  In  section  26  of  the  Code  (section 
4224)  It  Is  provided  that  'every  action  must 
be  prosecuted  In  the  name  of  the  real  party 
in  Interest,  except  as  other  wise,  provided  In 
section  'j8;  but  this  section  alkali  not  be 
deemed  to  authorize  the  assignment  of  a 
thlnj^  In  action  not  arising  out  of  contract' 
Evidently  this  j^ovlslon  recognizes  the  limi- 
tation which  existed  at  common  law.  when 
tbe  Code  was  adopted,  and,  tnferentlally  at 
least,  provides  that  a  chose  In  action  aris- 
ing out  of  a  pure  tort  is  not  assignable.  To 
meet  tbe  objection  that  a  right  of  action 
arising  out  of  torts  of  this  character  is  not 
assignable  defendant  in  error  relies  upon 
Stewart  v.  Balderston,  10  K.an.  131.  While 
some  of  the  language  of  the  opinion  In  that 
case  might  seem  to  warrant  the  view. taken 
by  tbe  defendant  In  error,  It  is  manifest  that 
the  case  cannot  be  regarded  as  an  authority 
that  a  right  of  action  arising  out  of  a  tort 
is  assignable.  The  subject-matter  ,of  that 
action  was  a  dalm  for  money  wrongfully 
taken;  but  as  the  party  injured  in  such  a 
case  can  waive  the  tort  and  sue  as  upon  an 
Implied  contract  (Cballiss  v.  Wylle,  35  Kan. 
506,  11  Pac.  438),  and  as  there  was  an  Im- 
plied agreement  to  pay  the  money.  It  was 
treated  as  a  chose  in  action  arising  out  of 
a  contract,  and  was  therefore  assignable. 
Shortly  afterwards  the  same  subject  was 
tinder  consideration,  when  it  was  said:    'At 


eommcm  lav  no  chose  In  actkm  was  nego> 
tlable,  or  ev«n  assignable.  In  equity  every 
chose  in  action,  except  a  tort,  was  assign- 
able; but  it  was  assignable  subject  to  all 
equities  that  mtgbt  be  set  up  against  It.  Un- 
der our  statutes  every  chose  In  action  is  as- 
slgnaMs  except  a  tort,  the  same  as  It  was 
In  equity.  Code  Civ.  Proc.  |  26.'  McCrum 
V.  Corby,  11  Kan.  464,  470." 

It  may  be  insisted  that  under  sectl<m  4168 
(chapter  65,  art.  6,  |  146)  Wilson's  Rev.  ft 
Ann.  St  1003,  which  provides  that:  "A 
thing  In  action  arising  out  of  the  violation 
of  a  right  of  property,  or  out  of  an  obliga- 
tion may  be  transferred  by  the  owner.  Up- 
on the  death  of  the  owner,  it  passes  to  his 
personal  representatives,  except  where,  la 
the  case  provided  by  law,  it  passes  to  his 
devisees  or  snccessors  In  office" — renders  an 
action,  growing  out  of  a  tort  pare  and  dm- 
ple,  assignable.  But  when  we  consider  said 
section  In  connection  with  the  provisions  of 
section  4224,  supra,  wherein  it  is  provided 
that  said  section  shall  not  be  deemed  to  aa* 
thorlze  the  asrilgrnment  of  a  thing  in  action 
not  arising  out  of  a  contract  soch  conten- 
tion seems  to  .be  ill  founded,  especially  in 
the  light'  of  the  case  of  the  Kansas  Midland 
Ry.  Co.  V.  Brehm,  supra..  These  two  sec- 
tions are  construed,  tofiether,  -and,  section 
4224  being  taken  from  Kansas,!  the  decisions 
of  the  Supreme  Court  of  that  state  constru- 
ing said  section,  even  after  its  adoption 
here,  fdiould  at  least  be  persuasive.  We  con- 
clude that  ansctlon  srowing  «ut  pf  a  tor|: 
pure  and  simple,  like:  the  an«  lny«}ved  In 
this  Ease>-the  destrtictlon  of,  property  by 
fire  alleged  to  have,  been,  wrongfully  set  «iit 
—is  not  assignable.  We  take,  it  that  section 
4163^  supra,  In  view  of  sections, -^24  aaf 
4609,  snpra,  covers  actions  ;growing  ovt  of 
contracts,  or.  arising  out  «f  TiAlations  of 
rights  of  property,  where  such  violation  par- 
takes, not  only  of  the  nature  of  a,  tort,  but 
also  of  ut  implied  contract,  being  in  the 
nature  of  assumpsit,  as,  for  instance,  the 
unlawful  taking  and  conversion  of  money 
or  of  other  personalty  to  one's  use,  as  In  the 
case  of  Stewart  v.  Balderston,  tlQ  Kao.  131. 
which  was. an  action  based  on  a  claim  for 
money. wrongfally  taken  and  converted-  Th* 
right  of  action  growing  out  of  this  chArajcter 
of  torts  not  being  assji^able,  nnder  this  as- 
signment the  insurance  company  could  not 
have  maintained  an  action  in  its  own  name 
on  said  assignment  finch  an  action  en  such 
assignment  would  have  to  be  brought  in  the 
name  of  the  assignor  for  tlte  use  and  bene- 
fit of  the  assignee. 

In  the  case  of  Kansas  City,  Ft  Scott  ft 
Memphis  R.  Co.  v.  Blaker  et  »1.,  C8  Kan.  244, 
75  Pac.  71,  «4  L.  R.  A.  81,  the  court  said: 
"It  is  contended  here  that  the  evMeace  did 
not  establish  a  right  of  action  in  B.  F.  Blak- 
er ft:  Co.,  and  that  the  court  erred  in  not 
sustaining  the  railroad  company's  demurrer 
to  the  evidence.  The  fact  that  the  Insurance 
company  was  not  a  party  plalutUZ  is  the 
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principal  -groimd  of  this  coatentlon.  The 
claim  la  that,  aa  the  Insurance  company  had 
paid  the  greater  part  «f  the  loss,  U  was  a 
proper  party,  and.  in  fact,  the  only  real 
party  In  interest  In  the  result  of  the  action. 
This  question  has  already  received  the  con- 
sideration of  the  court,  and  sanction  has 
been  given  to  the  rule  that  where  the  value 
of  the  property  destroyed  axceeds  the  insur- 
cutce  money  paid,  the  action  must  be  brought 
in  the  name  of  the  owner,  and  not  in  the 
name  of  the  insurance  company.  Railroad 
Co.  T.  Insurance  Co.,  S&  Kan.  432,  53  Pac. 
409.  The  rule  proceetls  on  the  theory  that 
the  Insured  sustains  toward  the  Insurer  the 
relation  of  trustee,  and  la  well  supported  by 
the  authorities.  Norwich  Union  Fire  Ins. 
Co.  V.  Standard  Oil  Co.,  59  Fed.  984,  8  C. 
C.  A.  43S;  .^tna  Insurance  Co.  v.  Hannibal 
&  St.  Joseph  R.  R.  Co..  3  DHL  (C.  C.)  1.  Fed. 
Caa.  No.  96;  Liondon  Assurbuce  Co.  v. -Saint' 
bury,  3  Doug.  243;  Rockingham  Mut  Fire 
Ins.  Co.  V.  Bosber.  39  Me.  253,  (SS  Am.  Dec. 
018;  Hftrt  v.  Railroad  Corp.,  13  Mete.  (Masa) 
09,  46  Am.  Dec.  719;  Conn.  Mutual  Life  Ins. 
Co.  T.  N.  Y.  &  N.  H.  R.  R.  Co,  25  Conn.  265, 
65  Am.  Dec.  571;  St.  Louis,  I.  M.  &  S.  Rail- 
way CO.  v.  Commercial  Ins.  Co.,  189  TJ.  8. 
22S,  11  Sup.  Ct.  554,  35  L.  XkL  154;  Marine 
Ins.  Co.  V.  St  Louis,  I.  M.  &  8.  Ry.  Co.  (O. 
C.)  41  Fed.  043.  The  rule  stated  is  appli- 
cable here,  as  the  value  of  the  property  de- 
stroyed exceeded  the  amount  paid  by  the 
Insurance  company.  In  addition  to  the 
irule  Of  law  which  holds  the  insured  In  such 
cases  chargeable  as  trustee,  there  was  a  spe- 
cific agreement  between  the  Insured  and 
the  Insurance  company  that  the  former 
should  act  and  account  in  the  capacity  of  a 
trustee  for  the  insurance  company,  and  the 
recovery  would  necessarily  conclude  both 
parties,  and  effectively  bar  any  other  or 
further  recovery  against  the  railroad  com- 
pany for  the  loss." 

In  this  case  the  alleged  assignmeut  to  the 
Insurance  com  pony  covered  only  that  por- 
tion of  the  total  loss  as  wns  paid  to  the  as- 
signor by  the  Insurance  company.  It  Is  well 
se;ttled  that"  the  wrongful  act  by  the  defend- 
aht  coihpany  in  the  burning  of  the  bam, 
etc.,  was  single  and  indivisible,  and  gives 
rise  to  but  one  liability.  iEtna  Insurance 
Co.  V.  Hannibal  &  St  Joceph  R.  Co.,  3  Dill. 
2,  Fed.  Cas.  No.  90;  Hesser  v.  .Tohnsoli,  13 
Okl.  53,  74  Pac.  320.  See,  also.  Chicago,  etc., 
V.  PuTlman,  etc..  139  V.  S.  79,  11  Sup.  Ct 
490,  35  L.  Bd.  97;  Pennsylvania  v.  Mann- 
lielm  (D.  C.)  66  Fed.  303:  Southern  Bell 
Telephone  Co.  v.  Watts,  CO  PW.  464.  13  O.  O. 
A.  579;  Sun  Mut.  Fire  Ins.  Co.  v.  Mlsslssfijpl 
Valley  Co.  (C.  C.)  17  Fed.  923;  In  re  Harris, 
57  Fed.  247.  6  C.  C.  A.  320;  Hall  v.  Rail- 
road, 13  Wall.  307,  20  L.  Ed.  594.    Hence,  it 


spp^ars  that  in  any  ev^t*  whether  as  as- 
signor of  the  alleged  claim,  or  whether  as 
subrogated  to  the  rights  of  the  assured,  the 
plaintifT  Franklin  Shutt  was  a  proper  party 
plaintiff.  As  the  assured  he  was  the  trustee 
for  the  assurer  for  whatever  amount  was 
paid  by  it  to  him  under  said  policy.  With 
the  matter  of  adjustment  or  settlement  be- 
tween them  the  defendant  had  no  concern. 
If  the  assurer  did  not  elect  to  intervene  and 
have  the  amount  awarded  to  It  In  that  ac- 
tion, but  preferred  to  await  the  result  of 
the  action,  relying  upon  an  accounting  with 
the  assured  as  to  its  subrogated  rights,  that 
could  not  prejudice  the  plaintiff  in  error, 
further,  if  the  assured  executed  the  assign- 
ment as  alleged,  he  was  a  proper  party  to 
prosecute  the  suit  for  himself,  and  also  for 
the  use  and  beueflt  of  the  Insurance  com- 
pany, as  the  action  was  single  and  indivLsl- 
ble,  not  being  separable. 

The  defendant  In  Its  answer  insisted  that 
the  entire  action  had  been  assigned.  There 
was  no  evidence  ottered  to  that  effect  The 
only  attempt  made  tended  to  show  an  as- 
signment pro  tauto;  but  in  no  event  is  the 
plaintiff  in  error  in  an  attitude  to  complain. 
When  the  original  petition  was  filed,  tlie 
plaintiff  Franklin  Shutt  and  the  St  Paul 
Fire  &  Marine  Insurance  Company  were 
Joined  as  plaintiffs.  Defendant  then  Insist- 
ed that  there  was  a  defect  of  parties  plain- 
tiff, which  contention  was  sustained.  In 
the  last-amended  petition  the  Insurance  com- 
pany Is  Joined  in  the.  caption  as  a  coplaintiff 
with  Franklin  Shutt.  and  the  relief  prayed 
for  Is  solely  In  behalf,  of  Franklin  Shutt. 
Under  any  contingency  tlie  plaintiff  Frank- 
lin Shutt  is  a  proper  plaintiff  to  recover  in 
this  action,  and.  the  Insurance  company  l>e- 
iiig  joined  therein,  nnder  the  record  in  this 
case  the  plaintiff  in  error  Is  amply  pro- 
tected. The  insurance  company  will  not  be 
beard  In  any  other  tribunal,  in  any  other  ac- 
tion, to  complain  against  the  plaintiff  in  er- 
ror. It  Is  of  no  conseqiience  to  It  as  to  what 
settlement  may  bo  mnde  between  the  Insur- 
ance company  and  the  plaintiff  Franklin 
Shutt,  ,  The  Insurance  company  was  Joined 
in  the  caption  of  the  petition  with  the  plain- 
tiff Franklin  Shutt,  and  there  is  no  question 
raised,  either  by  niotlon,  deniurrer.  or  an- 
swer, as  to  the  last-amended  petition  In  re- 
gard to  misjoinder  of  pnrtlea  or  causes  of 
action,  or  of  defect  of  parties.  Snch  ques- 
tion, not  so  tnken  advantaee  of  in  apt  timi*. 
Is  waive<l.  Oliortiw.  Oklahoma  &  Oulf  R. 
Co.  V.  Burgess.  21  Okl.  <V>X  97  Pac.  271. 

There  appenrlne  im  error  In  the  record 
prejudiclnl  to  the  rlriits  of  plalnUff  In  er- 
ror, the  Ji'dtcment  of  the  lower  court  Is  af- 
firmed. All  the  .Tnstlces  concur. ,  except 
DUNN,  .T..  who,  hnvlnar  been  of  counsel  in 
the  lower  court,  did  not  sit 
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PBOPIiErs  NAT.  l^ANff  et  aJ.  r.  30ABD  OB" 

COM'BS  OF  KlSfGVlBitEBi 

COUNTY  et  bL 

(Snpremt  Oonrt  «(  Oklafcoma.    Jvly  18,,  1006.) 

1.  COBPOBATIONS   (f   14S*)— TittX  TO   ASSETS— 
TSARSirER  OF  STOCK. 

The  title  to  corporate  assets' i«  in  the  cor- 
poration, and  not  in  the  stcckholdeis  owning 
Mock  therein,  and  upon  a  transfer  of  8to<^  the 
titie  to  sach  assets  remains  unaffected. 

[Eid.  Note.— For  other  cases,  see  Corporationa, 
Cent  Dig.  I  629;    Dec.  Dig.  |  143.?] 

2.  Baitks  and  Bahkiro  <i  237*)>-Salb  of 
Stock— EsTOPPBi,. 

A  stocltbolder  and  director '  hi  a  banking 
corporation  organised  and  existing  nnder  the 
laws  of  the  territory  of  CNcIalioma,  Iiaving  cer- 
tain property  consisting  of  lost  warrants,  inad- 
vertently intermingled  with  ttte  assets  of  said 
bank  at  the  time  (tf  the  sale  of  bis  stock  there- 
in. Is  not,  as  against  said  bank  soing  thereon 
as  owner,  estopped  to  set  np  title  thereto^  either 
before  or  after  the  completion  ot  its  conTersion 
into  a  national  bank. 

[Ed.  Note.— For  other  cases,  see  Banlcs  and 
Banking,  Cent  Dig.  |  894;  Dec  Dig.  I  23T.»] 

(Syllabus  by  the  Court) 

On  reheariBK.    Afflnned. 
For  original  opinion  and  statement  of  Cacts, 
■ee  lOS  Pac.  682. 

TURNBB,  X  It  la  oontendefl  bj  the  Peo- 
plfl^a  National  Bank  "tbat  the  People's  Bank 
became  the  owner  of  the  warrants  by  the  es- 
toppel of  the  transactions  and  eTents  of  Juiie 
10  to  14,  1889."  We  have  carefully  examin- 
ed tlie  record,  anid  find  that  said  transactions 
amonnted  to  no  more'  thaii  separate  sales,  by 
Newers,  BIckford,  and  intervener,  each  of  bis 
own  stock  in  ttie  People's  Bank,  save  three 
shares  retained  by  Blckfoid,  to  Stone,  Boyn- 
ton,  and  'Winkler;  the  resignation  of  the 
tferee  former  as  president,  cashier,  and'  vice 
president  respectively,  Snd  ft  reorganization 
of  said  bank  by  the  election  of  the  new  stock- 
bolders  as  «  new  board  of  directors,  with 
Boynton,  Btone,  and  Wtakler  ss  preslAent 
<nce  president,  afadcnshler,  respecttvely. 

It  Is  Insisted,  in  eflTect:  (1)  That  the  legal 
ieffect  of  the  sale  of  their  ^odc  by  -  Seay) 
Newers,  and  Blckf ord  to^Stpae,  ;Boypton,  and 
Winkler  was  to  vest  in  the  three  latter  title 
to  all  the  assets  of  the  People's  ^ank';  (V) 
that  ttke  legal  effect  of  Seay  beifig  !a  director 
at  the  time  of  said  sale  wiH  to  charge  him 
with  'conatmctlTe.ncHfca  that  his  lost  War- 
rants were  being  «arrled  on  the  hooka  of  said 
bank  as  a  put  of  Itaaswets,  llie  title  to  whldi 
also  passed  at  the  same  time;  (8)  that  title 
to  the  warrants  ioqnestlon  Heine  thtta  in  Its 
aald  new  stockholders,  Seay  Is  estopped  tram 
asserting  title  tbemto  as- against  the  People's 
Bank  or  Its  sncesesor,  the  People's  National 
Bank. 

1.  The  title  to  the  corporate  Rssets,  Is  la 
the  corporation.  Neither  the  legal  nor  eqnl* 
table  title  thereto  is  ii^  Its  stockhoidecs.  The 
ownership  of  shares  of  etock  is  ttut.the  own* 


^rship  of  'the  right  ^o  partlWpkte  from  time 
'to  tfm'e  In  the  management'  and  net  profits  of 
the  tmstn^B.  28  Am.  &  Eng.  Enc.  of  trfiw, 
809.  In  Gibbons  V.  Mahon,  136  TJ.  S.  557,  lb 
Stip.  Ct  1058,  84  t,.  Ed.  625,  the  court  said: 
'The  distinction  between  the  title  of  a  cor- 
poration and  the  Interest  of  its  member  or 
stSdckholder  in  the  property  of  the  corpora- 
tion Is  familiar  and  well  settled.  The  own- 
ership of  that  property  Is  In  the  corporation, 
and  not  In  the  holders  of  shares  of  its  stocky 
The  Interest  of  each  stockholder  consists  In 
the  right  to  a  proportionate  part  of  the 
pi^flts  whenever  dividends  ate  declared  by 
the  corporation,  during  its  existence  under  Its 
diarter,  and  to  a  like  proportion  of  the  prop- 
erty remaining,  upon  the  termination  or  dis- 
solution of  the  corporation,  after  payment  ot 
its  debts.  Van  Allen  v.  Nolan,  70  IT.  S.  (3 
WalL)  578,  684,  18  li.  Bd.  229,  234 ;  Delaware 
Railroad  Tax,  86  U.  S.  (18  Wall.)  206,  230, 
21  L.  Bd.  888,  896 ;  Tennessee  y.  Wbitworth, 
117  U.  S.  129,  186,  e  Sapb  Gt  049,  29  L.  Ed. 
830,  8S2;  New  (Cleans  v.  Honston,  119  U.  B. 
265,  277,  7  Sup.  Ct  198,  80  L.  Ed.  411,  416.'* 
Therefore  the  transactions  above  referred  to 
bad  no  snch  effect,  as  claimed,  upon  the  as- 
sets of  the' People's  Bank,  as  to  pass  the  title 
thereto  to  the  new  set  of  stodcholdets,  hut 
the  same  remained  the  property  of  the  bank 
as  though,  nothing  tiad  happened. 

2.  It  being  tbns  determined  that  the  title  to 
the  assets  of  the  baak  remained  in  the  bank, 
and  did  not  pass  by  the  sale  of  its  stock  to 
the  new  set  of  .stockholders,  it  becomes  Imr 
material  to  discuss  to  what  extent  Seay  as  • 
director-  was  chargeable  with  knovrledge'  of 
what  the  books  of  the  batik  <!ontalned.  Wd 
think  It  AifD<9ent  to  Sa^,  a»  was  satd  by 
Brewer,  J,  In  First. Natloi^al  .Bank  t^.  Drake, 
29  Ean.  329,  44  Ain.  Bep.  A40,  that  pabUA 
polley  "sustains  the  doctrine  of  Imputed 
knowledge  xaa  ttie  part  of  the  directors  oplj^ 
so  far  as  wm  pifdtect  the  deali^tgs  of'  third 
parties ,  with  •  the  bank«  or  wUl  pr»vent  the 
bank  from  sufflerlisg' throo^  Inattention  or 
Wrong  flromthe  directors  themselvea,!*  i^d 
has  no  application  in  this  case..  Bryant  v. 
Hawley,  1  GaL  App.  xiii,  94  Pac.  850.  While 
the  assets 'So  remained  the  property  o/f  the 
People's  Bauk,  intenningled  with. which  werei 
the  warrants  in  questl<w,  to  w.tt,ion  July  20^ 
1S89,  -wie  of  the  new-  nana^dient  of  said 
bank,  finding  them  ainong  Its  a^^ts,  sued  the 
board  of  county  commissioners,  of  Kingflsher 
county  tjiereon.  Pending  salt  a  year  elapsed, 
after  which  {ntvvenss  Seay  set  ep  title  there^ 
to,  dabnlng  them  a».  his  ion^loet  wnmntit 
and  which  Is  not  denied.  On  Msrreh  25,  1901, 
the  Pteple's  Bank  having  increased  Its  capltaJl 
stock,  and  having  been  converted  into  a  na- 
tional bank,  intervened  and  claimed  said 
warrants  by  vlrtne  of  its  succession  and  said 
alleged  estoppel.  The  effect  of  the  plea  is  to 
assert  as  a  proposition  of  law  that  a  stock- 
holder and  director  in  a  bank,  having  lost  a 
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portion  of  his  t)ec80nal  property,  wblcb  bas, 
nrlthout  bis  actual  knowledge,  t)ecoine  Inad- 
vertently Intermingled  wltb  the  assets  of  tbe 
bank,  and  as  such  appear  upon  its  books,  Is 
estopped  to  assert  title  thereto  as  against  the 
bank,  after  be  has  parted  with  bis  stock 
therein,  where  bis  assignee  makes  no  com- 
plaint To  this  we  cannot  assent.  We  can 
see  how  Stone,  to  whom  Seay  sold  bis  stock, 
might  complain  and  sue  Seay,  and  perhaps 
recover  in  a  proper  action  tbe  difference  be- 
tween the  value  of  his  stock  in  tbe  financial 
condition  tbe  bank  was  with  the  warrants 
added  to  its  assets  and  what  It  was  with 
them  subtracted  therefrom,  or  bow  be  might 
sue  to  rescind  tbe  sale  of  tbe  stock  on  the 
ground  of  mistake,  but  we  can  see  no  privity 
between  Seay  and  the  bank  upon  which  the 
latter  can  predicate  an  estopp^  and  claim 
title  to  tbe  warrants  In  itself. 

Finding  no  error,  the  Judgment  of  the  low- 
er court  Is'  affirmed    All  the  Justices  concur. 


TOWN  OP  GROVE  v.  HASKEI/L,  Governor, 
et  al. 

(Supreme  Court  of  Oklahoma.    Sept  li,  1909.) 

1.  COTJNTIBS  (I  84*>— COUMTT  Skat  EuxTtioA 

— Petition--Sufficienct. 

The  petition  on  which  the  county  seat  elec- 
tion, provided  for  in  section  9,  art.  17  (Snyder's 
Const.  Okl.  p.  340),  of  the  Constitntion,  is  call- 
ed need  not  contain  tbe  name  of  any  town  to 
which  removal  or  change  is  sought.  The  statu- 
tory form  (section  3.  art  4,  c.  31,  p.  379,  Laws 
1907-1908)  substantially  meets  the  requirement 
•f  the  (yonstitution. 

[E>1.    Note.— For   other   cases,    see   Coonties, 
Cent  Dig.  S  35;   Dec.  Dig.  I  34.*] 

2.  OOUNTUS  (I  35*)— CODNTY   SEAT  BLEOTION 

— Nonc»—lBBEQDi.ABiTT— Effect. 

The  public  notice  of  a  special  election  call- 
ed to  vote  npon  the  diange,  removal,  or  reloca- 
tion of  a  county  seat,  provided  for  in  section  6k 
art  17,  of  the  Constitution  (Snyder's  Const 
Okl.  p.  340),  should  be  siven  as  prescribed  in 
the  proclamation  of  the  Governor;  but  where, 
in  a  controversy  arising  ont  of  an  election  held, 
it  is  shown  that  the  piDvisions  in  reference  to 
notice  were  sniwtantially  complied  with,  and 
there  Is  no  averment  or  showing  that  the  elect- 
ors did  not  have  actual  notice  or  knowledge  of 
the  election,  and  fsiled  to  participate  therein 
by  reason  thereof,  the  same  will  not  be  held  void 
or  set  aside.  'Jnie  vital  and  essential  question  in 
such  cases  is,  Did  tbe  want  of  notice  or  knowl- 
edge result  in  depriving  a  snfficient  number  of 
the  electors  of  the  opportnnity  to  exercise  their 
franchise  as  to  change  the  result  of  tbe  elec- 
tion? If  not,  then  the  will  of  the  electors,  as 
expressed,  should  be  sustained. 

[E!d.    Not^.— For  other   cases,    see  Counties, 
Cent  Dig.  t  40;   Dee.  Dig.  I  85.*] 

3.  Buxmons  (l  162*)— Ibbie<»ui,abitt  in  Fobm 
OF  BAU«r»— Effect. 

^he  provisions  of  section  2.  art  3,  c.  31, 
p.  329,  Laws  1907-1908,  preBcribing  the  duties 
of  the  county  election  board  in  the  preparation 
of  ballots,  are  mandatory  as  to  such  boaid,  and 
should  be  observed  by  a  special  election  board. 
chat|;ed  with  the  same  duties ;  but,  where  such 
sppoial  election  board  ignores  some  of  these  pro- 
visions, and  prepares  ballots  different  in  form 
and  detail  from  those  prescribed,  bnt  distributes 


the  same  nniformlT  thtoughont  the  eoanty,  and 
they  are  received  by  the  elMctois,  and  by  them 
in  good  fkith  cast,  they  will  not  in  the  absence 
of  fraud,  be  disregarded  and  an  election  held 
therewith  annulled. 

[Ed.  Note.— For  other  caaes,  see  Blectioas, 
Cent  Dig.  {  138;  Dec.  Dig.  1 162.*] 

4.  EvinENCB  (i  83*)— Statutbs  (|  285*)— Dutt 

TO     UPHOU)  —  lBBBaUI.ABITUS  — rsXBUMP- 

TI0N8. 

Elections  are  the  ultimate  expression  of 
the  sovereign  will.  When  fairly  expressed— that 
is,  free  from  taint  of  fraud  or  chaige  of  im- 
proper conduct — it  becomes  the  duty  of  courts 
to  sustain  them,  where  it  can  be  done  by  a  lib- 
eral construction  of  the  laws  relating  thereto, 
rather  than  defeat  them  by  requiring  a  rigid 
conformity  to  technical  statutory  directions, 
which  do  not  affect  tbe  substantial  rights  of  the 
electors.  All  reasonable  presumptions  as  to 
their  r^larity  will  be  indulged,  and  the  penal- 
ty of  disfranchisement  will  not  be  visited  upon 
a  qualified  voter  where  he  is  not  at  fault,  ex- 
cept in  response  to  a  plain  mandatory  require- 
ment of  the  statute. 

[Bid.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  105:  Dec.  Dig.  I  83;*  Statutes, 
Dec.  Dig.  S  235.  *i 

5.  CotTNTtts  (i  26*)— Cotmrr  Skat  Elbction 
—"Place." 

A  tract  of  land  or  locality  which,  prior  to 
the  date  of  a  proclamation  issued  by  the  Gov- 
ernor calling  a  county  seat  election,  had  been  % 
by  its  owners  surveyed  and  platted,  and  which 
was,  after  the  issuance  of  the  proclamation,  and 
before  the  election,  the  scene  of  a  public  picnic, 
attended  by  a  large  number  of  the  voters  of 
the  county,  and  at  which  a  public  auction  of 
the  lots  of  tbe  place  was  held,  and  public  notice 
given  of  its  metes  and  bounds,  and  the  location 
of  which  was  well  known  to  the  voters  of  the 
county,  is  a  "place,"  as  the  word  i.s  used  ih 
Const  art.  17,  g  6  (Snyder's  Const  Okl.  p.  340). 

[EM.  Note.— For  other  cases,  see  C)ountie% 
Dec.  Dig.  8  20.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5383-5388;    vol.  8,  pp.  7754,  77551 

6.  CouirriEs  (J  35*)— Countt  Seat  Euection 
— Bbibery. 

Under  the  provisions  of  section  7,  art  IT 
(Snyder's  Const.  Okl.  p.  341),  the  giving  or  offer* 
ing  of  lots,  land,  or  other  things  of  value,  either 
directly  or  indirectly,  for  the  purpose  of  in- 
fluencing voters  for  or  against  any  competing 
town  or  place  in  a  county  seat  election,  is  hril^ 
ery,  and  votes  secured  as  a  result  thereof  aiy 
illegal  and  void,  and  should  not  be  counted- 

[Ed.  Note.— For  other  cases,  see  Counties^ 
Dec.  Dig.  i  35.»1 

(Syllabus  by  the  Court.) 

Original  proceeding  for  an  injunction  by 
tbe  Town  of  Grove  against  G.  N,  HaskeU» 
(Sovemor,  and  otherg, 

A.  V.  Coppedge,  J.  G.  Amten,  and  W.  H. 
Kornegay,  for  plaintiff.  Owen  &  Stone  and 
Bailey  A  Klstler,  ^or  defendanta 

DTTNN,  X  Tliis  Is  a  proceeding  brought 
by  the  town  of  Grove,  praying  an  lnjun«^ 
tlon  restraining  the  Governor  from  Issuing 
a  proclamation  canying  ont  the  expressed 
will  of  the  voters  of  Delaware  county,  as 
shown  by  the  retnms  in  a  comity  seat  elec- 
tion brought  and  held  for  the  purpose  of 
changing,  removing,  or  relocating  tbe  conn* 
ty  seat  of  that  county.    A  place  called  Jay 
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'Was,  on  the  face  of  tke  retnms,  the  suceeBth 
ful  competitor  In  the  election.  The  petitions 
filed  with  the  Gorernor,  upon  which  It  was 
called,  conformed  to  the  requirements  of  an 
act  of  the  leRlBlatlve  assembly  of  1907- 
1906,  found  at  page  378,  c.  31,  of  the  laws  of 
that  session,  and  petitioned  the  Oorernor  to 
call  an  election  to  relocate  the  county  seat 
of  Delaware  county  under  the  prorlsiona  of 
section  6,  art.  17  (pag9  340,  Snyder's  Const. 
Okl.)  of  the  Constitution.  It  Is  contended, 
on  the  part  of  counsel  for  plaintiff,  that 
these  petitions  should  have  named  some 
place  to  which  the  electors  desired  to  have 
the  county  seat  changed  or  removed.  The 
section  of  the  Constitution  relating  to  the 
removal  of  county  seats,  after  stating  that 
the  towns  named  should  be  and  remain  the 
county  seats  for  their  respective  counties 
until  changed  by  a  vote  of  fbe  qualified  elect- 
ors thereof,  provides  that  "upon  a  petition 
or  petitions  In  writing,  signed  by  twenty-five 
per  centum  of  the  qualified  eleetttrs  of  the 
county,"  the  same  "having  been  filed  with 
the  Governor  at  any  time  after  four  months 
after  the  admission  of  the  state  Into  the 
Union,  the  Ctevemor  shall  within  thirty  days 
Issue  bis  proclamation  calling  an  election  to 
be  held  In  such  county  not  less  than  sixty 
nor  more  than  seventy  days  from  the  date  of 
his  proclamation."  The  same  section  of  the 
Constlttrtion  then  provides  that  competing 
towns,  aspirants  for  the  county  seat,  may 
"more  than  twenty  days  prior  to  such  elec- 
tion, file  with  the  Oovemor  verlfiM  peti- 
tions therefor,  as  above  mentioned,  signed 
by  not  less  than  "three  hundred  qualified 
electors  of  said  comity."  It  is  not  claimed 
by  counsel  that  there  is  any  specific  prorrl- 
Blon  In  the  Constitution  sustaining  their  con- 
trition, bilt  it  la  urged  that  It  was  not  wltli- 
In  the  contemplation  of  the  framers  of  the 
Constitution'  that  an  election  should  be  call- 
ed except  on  petitions  showing  a- desire  for 
a  Temoval  tcv  some  specific  place.  To  our 
minds  the  Constitution  is  not  susceptible  to 
the  construction  urged.  Two-  petlttone  are 
provided  for;  one  l>y  the  qualified  electors 
of  the  county  filed  for  the  purpose  M  oatllttg 
an  election.  There  may  not'  be-  any  Other 
town  than  the  county  seat  town  competing 
or  desiring  at  that  time  to  compete.  The 
provision  was  so  fmined  that  a  countjr  seat 
agreeable  to  all  the  county  could  call  an  elec- 
tfam,  and  settle  the  question  so  as  to  qualify 
the  officials-  to  expend  public  money  for 
coorthouse  and  Jail  constmctlon  prior'  to 
Apill  1,  1969.  as  provided  for  in  the  latter 
part  of  para^Ta^  *%,"  fi  «,  art.  17.  After 
the  first  petition  'is  filed,  then  it  is  prorld- 
ed  that  those  towns  desiring  to  oiter  conM 
do  so  on  filing,  20  day*  prior  to  the  election, 
a  verified  petttton-  signed  by  SOO  qualified 
electors  of  the  county.  The  scheme  As  writ- 
ten is  a  simple  and  practical  one,  and  to 
oar  minds  there  Is  no  reatonable  'ground  on 
which  to  predlpffte  the  constmctlon  for 
-whieb  eonteatloD- is  made;  j: 


The  petition  filed  in  this  court'  presents 
four  different  causes  of  action.  Ttae  defend- 
ants have  answered  them  in  four  cotmts,  to 
each  of  which  counsel  for  plaintiff  have  fil- 
ed a  demurrer  challenging  tbetr  sufficiency 
to  constitute  a  defense.  The  case  Is  an  orig- 
inal proceeding,  brought  under  the  pro'vi- 
slons  of  section  16,  art.  4,  of  the  chapter  on 
Elections  (Laws  1907-1908,  p.  38S,  c.  31),  and 
in  ord^  to  facilitate  the  hearing  and  make 
definite  the  issues,  we  liave  carried  the  de- 
murrer in  each  instance  to  ttae  allegations 
of  the  petition  to  ascertain  whether  a  cause 
of  action  was  stated. 

The  fivst  proposition  under  the  pleadings 
to  which  OUT  attention  to  directed  is  that  of 
the  notice  given  under  the  proclamation. 
The  Constitution  provides  (section  6,  art.  17, 
supra)  that  upon  the  filing  of  the  petition, 
"such  election  shall  be  held  under  the  provi- 
sions of  the  election  laws  of  the  state,  and 
upon  such  public  notice  of  snch  election  at 
the  Governor  in  his  proclamation  jnAj  dl> 
rect."  The  proclamation  provfdeS  that:  "No- 
tice of  such  Section  to  be  g^ven  by  pnbllcar- 
tlon  of  this  proclamation  for  six  conaecur 
tl'v«  wedn  preceding  said  election  in  the 
Grove  Sun,  published  at  Grove,  Oldahoma, 
and  by  posting  in  a  puUie  place  in  the  towns 
or  places  ef  Kansas,  Needmore,  Bncha,  Zena, 
Cleoia  and  Hose,-  for  a  i>erlod  of  at  least 
six  consecutive  weeks  next  preceding  tbs 
date  of  such '  election  as  herein  osdered." 
Blectlon  was  called  for  the  Sth  day  bf  De- 
cember, 1B08,  the  prodamatlcn  wad.pnbIlBli> 
ed  In  the  paper  In  accordance  with  the  re- 
qulnmenta.  <  The  notices  to  be  posted,  haw> 
e-ver,  were  posted  Mtbin  the  week  f ollow,- 
iog  Ostober.27,  1906i  which  was  the  last  day 
en  whlcb  ttmy  cenld  be  posted  and  meet  the 
full'  requlvemebts  of.  the  proclamation.  So 
fhat-they  were  posttd .  between  five  and  Mix 
weeks,  instead.  «f  the  fdB  teem  «f  siX/w^ekc 
The  election  which  was  caUed-  was  a  special 
eiectton;  no  statute  fixed  the  time  at  .which 
it  was  to  take,  place.  •  The  time  under,  the 
Gonstlttttlen  was  to  be  fixed  by  the  Gorera- 
or  In  his  proclamation,  and  It  is  insisted  by 
ttOunsel  for  plaintiff  tbat  unlefls  the  notices 
.were  posted  in  strict  itoufonnlty  with  the 
terms  of.  the  prbclaaoation,  and  this  without 
reference  to'i-ffhether  or  not  the  electors  had 
actual  notice  or  knowledge,  and  actually  par- 
ticipated In  the  election,  the  same  must  be 
lield  to  be  illegral  and  void.  In  other  wotds. 
It  is  their  dalm  that  in  eases  of  this  char- 
acter a  valid  election  cannot  be  held  except 
upon  strict  compliance  in  xrasting  and  pub- 
lishing of  the  notices,  "and  tliat  the  notice 
itself,  posted  and  given  in  strict  conformity 
wHh  the  proclamation.  Is  an  essential  pre- 
leqiiliilte  to  a  valid  election.  On  the  other 
band,  oounsel  fot  -defendant  -  insist  tliat  a 
special  election  wHl  not  be  declared  void, 
notwitbitandfRg  any  formality  or  failure  on 
the  part  of  the  officers  diarged  wltb  the  duty 
ef  posting  the  notices,  -nibcre  the  same  are 
in  tact  posted -In.  substantial  eempUamcewttli 
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the  terms  of  the  iirodfiinatlnn,  and  It  is  not 
Rl8o  abown  that  the  electors  of  the  county 
did  not  in  fact  bare  actual  knowledge  of 
the  election.  Coungel  for  plaintiffs  In  their 
petition  in  no  manner  aver  or  charge  that  any 
voter  failed  to  attend  and  vote  at  the  elec- 
tion held,  by  reason  of  want  of  notice  or 
knowledge,  or  that  the  failure  to  post  the 
notices  in  exact  conformity  with  the  require- 
ments of  the  proclamation  had  any  effect 
whatsoeTer  upon  the  result  of  the  election. 
In  the  absence  of  such  showing  and  aver- 
ment it  ia  our  judgment  the  correct  rule  In 
such  cases  is  that,  although  the  notices  may 
be  posted  for  a  time  lees  than  that  specifi- 
ed, the  court  will  not,  for  this  reason  alone, 
declare  the  election  void,  at  the  suit  of  a 
party  who  participated  therein  where  it  Is 
not  also  shown  that  the  electors  of  the  coun- 
ty did  not  participate  therein  by  reason  of 
lack  of  notice  or  iuiowledge,  and  that  a  dif- 
ferent result  would  have  obtained  if  the  full 
statutory  notice  had  been  given.  EHIs  et  al. 
T.  Karl  et  al.,  7  Neb.  381;  State  ex  rel.  Berge 
y.  Lansing  et  al.,  46  Neb.  514,  64  N.  W.  1104, 
86  L.  R.  A.  124;  State  ex  rel.  Malloy  r. 
fiUrvlhg,  19  Neb.  467,  27  N.  W.  728;  Dirtion 
V.  Smith,  10  Iowa,  212;  State  ex  rel.  Mullen 
T.  Doherty,  16  WaUi.  382,  47  Pao.  958,  58 
Am.  St  R6t>.  89;  Williams  v.  Sboudy,  12 
Wash.  a62,'  41  Pac.  169;  Seymour  v.  Oity  of 
Tacoma  «t  al.,  6  Wash.  427,  S3  Pac.  1069; 
State  ex  rel.  Crocker  v.  B>:hols  et  al.,  41 
Han.  1, 20  Pac.  SS&;  Demaree  et  al.  r.  John- 
ton  et  aL,  160  Ind.  419,  48  N.  E.  1062,  00  N. 
B.  876;  City  of  Lafayette  et  aL  v.  State  ex 
i«).  Jenks  et  al.,  69  Ind.  218;  Fike  v.  Stats 
of  Ohio,  4  Ohio  Cir.  Ct  R.  (N.  B.)  81;  Haip- 
Bter  y.  Brower  et  al.,  6  Ohio  Cir.  Ot.  R.  396; 
Foster  v.  Scarff,  16  Ohio  St.  682;  State  ex 
rel.  Attorney  General  v.  Taylor,  16  Ohio  St 
187;  Wheat  v;  Smith,  60  Ark.  266,  7  S.  W. 
161;  Commonwealth  v.  Smith,  182  Mass. 
280;  People  ex  rel.  Wood  v.  Crissey,  01  N. 
•T.  616;  Adsit  v.  Osmun,  Secretary  of  States 
84  Mich.  420,  48  N.  W.-81,  11  L.  R.  A.  634; 
State  V.  Carroll,  17  R.  I.  691,  24  Atl.  836; 
McCrary  on  Elections,  H  177-170;  Mechem 
on  Public  Officers  (Ed.  1880)  p.  109,  {  176;  10 
American  &  Eingllsh  Encyclopedia  of  Law, 
p.  626;  16  Cyc.  pp.  824,  325;  State  ex  reL 
Chase  v.  McKtatney,  26  Wis.  416. 

In  the  consideration  of  this  -question  the 
court  has  endeavored  to  examine  every  case 
and  every  authority  touching  it;  and,  while 
it  may  be  said  that  there  are  authorities  not 
tai  full  harmony  with  the  rule  as  declared 
in  the  foregoing  (aside  from  the  local  option 
eases  which  appear  generally  to  be  In  a 
class  by  themselves),  we  have  found  no  case 
where  It  did  not  appear  that  th«:e  were 
-stJHMig  reasons  within  the  case  itself  pw- 
suadlog  the  court  to  the  holding  made.  As 
We  have  observed  in  cases  where  the  ques- 
tion submitted  involved  the  voting  in  or  out 
of  intoxieatlng  liquors,  the  courts  have  very 
generally  held  that  a  strict  compliance  with 
the.  iM>tlce  was  a  necessary  ctrerequisite  to 


a  valid  election.  Suefa'cuses  may.be  note  J 
as  follows:  Haddox  v.  County  of  Clarke, 
70  Va.  677:  State  ex  rel.  Weber  v.  Tucker  et 
al.,  32  Mo.  App.  020;  State  ex  rel.,  etc.,  v. 
Martin,  63  Mo.  App.  55.  Even  were  so  im- 
portant a  question  as  the  imposing  of  bonds 
on  a  community  to  be  decided  at  a  special 
election,  the  rule  which  we  have  declared  Is 
recognized.  McPike  et  al.  v.  Pen,  Sheriff,  et 
al.,  51  Mo.  63;  Morgan  v.  Gloucester  City, 
44  N.  J.  liaw,  137.  In  each  of  the  cases  cit- 
ed the  election  was  held  void  for  want  of 
sulBcient  notice.  The  fact  that  the  electors 
did  not  have  actual  knowledge  of  the  elec- 
tion was  the  foundation  upon  which  the 
court  based  its  decision. 

In  the  case  of  Morgan  v.  Gloucester  City, 
supra,  the  Supreme  Court  of  New  Jersey, 
dealing  with  this  question,  said:  "The  elec- 
tion was  of  vast  importance  to  the  iuhab- 
itants,  involving,  as  It  did,  the  incurring  of 
a. large  debt  by  a  small  community.  Under 
such  drcumstancesi  would  -  there  not  have 
been  a  full  vote  if  notice  had  been  properly 
given?  The  p<^ulatlon  of  Gloucester  City 
in  1880  was  a  little  over  5,00a  At  the  gen- 
ual election  of  that  year  nearly  1,000  votes 
were  cast  At  the  special  election  of  De- 
cember 21st,  only  508  votes  were  pQlied,  of 
which  232  were  against  the  adoption  of  tlie 
provisioDB  of  the,  act  of  1876-  Soon  after 
the  election  more,  than  600  voters  within  the 
city  protested  in  writing  against  the  schema 
The  notice. of  the  spaclal  election  wa9  Il- 
legal, and  therefore  the  election  itself  is  In- 
valid. On  account  of  Uie  Irregularity  and 
insufficiency  of  the  notice  th^  election  of  De- 
cember 21,  1880,  operated  upon  many  as  a 
surprise."  There  are  some  few;  cases  Jiold- 
Ing  that  failure  to  give  notice  of  a  special 
town  meeting  in  the  specific  manner  requin- 
ed  will  render  the  meeting  void,  Hubbard 
V.  Town  of  WUliamstowB,  61  Wis.  307,  21 
N.  W..206;  Pratt  et  aU  v.  Town  of  Swanton, 
16  Vt.  147.  Cases  of  that  character,  how- 
ever, can  scarcely  lie  held  to  be  in  point,  as 
the  facts  are  not  at  all.  similar  to  cases 
where  there  is  held  an  election  by  the  whole 
people  of  a  community,  instead  of  a  meeting 
of  the  town  board.  Neither,  in  our  Judg- 
ment, are  oases  of  the  character  of  Georgf 
V.  Township  of  Oxford,  16  Kan.  72,  in  point, 
for  the  reason  that  the  election  in  that  case 
was  held  prior  te  the  time  when,  by  the  spe- 
cific terms  of  the  statute,  it  was  legally  pos- 
sible to  hold  an  election.  The  act  of  the 
Iie^alature  providing  for  the  election  was 
approved  March  21,  1872-  It  provided  30 
days'  notice  should  be  given  of  the  Section. 
The  election  took  plaoe  on  April  8,  1872,  or 
on  16  days'  notice,  and  the  court  held  ttie 
same  to  be  void,  by  reason  of  the  fact  that 
sufficient  time  had  not  elapsed  after  the  act 
took  effect  within  which  to  give  the  notice 
prescribed  by  the  statute.  Nor  do  we  re- 
gard the  rule  laid  down  in  the  case  of  Gosr 
sard  et  al.  v.  Vaught  et  al.,  10  Kan.  162,  np- 
pllcable  to  the  caset  at  bar,  J>y  xeason  ot  the 
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dtostmllarity  of  the  qiiestlon  thae  twfora  tine 
court  and  the  one  Involred  in  tills  caae.  Tbe 
plaintiff  la  aaaaillng  the  validity  of  tbe  eIeG>- 
tion,  and  the  burdea  it  mast  anstain,  if  it 
aacceeds,  la  to  ahow  that  the  irregularity 
pleaded  resalted  tn  subetantlal  prejadlca  It 
la  not  enough  to  Show  merely  that  the  Irreg- 
ularity existed. 

The  Supreme  Oourt  of  the  atate  Of  Iowa, 
In  the  caae  of  Dlahon  t.  Smith,  anpra.  on  a 
qoeatlon  identical  -with  tte  one  at  bar,  said: 
*The  records  do  not  show  that  notices  of 
tbe  Section  were  posted  in  the  townships, 
and  tbe  avermeot  that  such  notice  wa«  not, 
in  fact,  posted  in  the  townahlp  of  Marietta. 
And  it  Iiaa  been  reaaarked,  farther,  that  the 
people  are  not  to  be  disfranchised,  to  be  de- 
prived of  their  voice,  by  the  omisalon  of 
some  duty  by  «n  officer,  if  an  election  has  in 
fact  been  htid  at  the  proper  time,  and  that 
8wd>  a  penalty  ought  not  to  be  vlatted  upon 
them  for  the  n^llgence  or  willfulness  of  one 
charged  with  similar  duties.  Upcm  consid- 
erations Uke  theae  the  courts  have  hdld  that 
the  voice  of  the  people  la  not  to  be  rejected 
for  a  defect,  or  even  a  want  of  notiee,  if 
they  have  in  truth  been .  caUed  upon  and 
have  spoken.  In  -the  present  caae,  whether 
there  were  notices  or  not,  there-  was  an 
election,  and  the  people  of  the  county  voted, 
and  it  is  not  alleged  that  any  portion  of 
Muaa  failed  In  knowledge  of  the  pendency 
of  the  queatlon,  or  to  exercise '  their  f ran- 
dUae." 

The  Supreme  Ooort  of  the-  state  of  Ne- 
braska, In  tiie  caae  of  Sills  et  al.  v.  Karl  et 
al.,  supra,  whidi  was  likewise  a  county  seat 
omtest,  on  thia  question  said:  "In  ordering 
an  Section  of  the  question  of  the  relocation 
of  a  county. seat,  30  days'  notice  is  required. 
But  even  if  the  notice  be  for  a  less  time 
than  this,  a  court  of  equity  will,  not,  foe  this 
reason  alone,  declare  the  electloa  void  at 
the  suit  of  a  party  who  participated  tiiere- 
in,  especially  where  it  la  not  diowa  that  a 
diffcroit  result  would  probably  have  been 
obtained  if  the  full  statutory  notice  had 
been  given."  The  law  In  that  caae  required 
ao  day^  notice  to  be  givai  of  the  elet^on, 
by  written  or  itrinted  notifies  posted  up  in 
each  election  prednct  It  appears  that  the 
notices  were  not  given  f^r  fu)I  time,  and  In 
the  dlacusslon  of  this  question  the  court 
said:  "But,  notwithstanding  the  failure  to 
give  the  fuU  statutory  notice,  we  do  not 
think  that  the  plaiatlffs  are  in  a  aituatlpn  to 
complain  toe  tbe  want  of  it  The  onJky  pur- 
pose wUch  the  notice  could  aerve  was  that 
the  question  to  be  voted  upon  might  be 
brought  to  the  attention'  of  each  elector, 
and  an  opportunity  afforded  him  to  attmid 
tbe  election  and  express  hts  opinion  concern- 
ing It  through  the  ballot  box.  Sueb  being 
tbe  parpoee  of  the  notiee,  It  seems  but  Just 
to  require  a  party  who  bases  his  claim  to 
equitable  reUef  oa  the.  failure  to  give  it  to 
sbo^  that  for  tbe  want  of  it  be  has  sustain- 


ed the  ininry  whieft  he  Beduh  to  Jiave  re- 
dreaaed." 

Tbe  Supreme  Court  of  tiie  state  of  Kan- 
sas, In  the  case  of  State  ex  reL  Oroeker  v. 
Edu^  et  al.,  anpra,  recognlaed  the  necessity 
for  the  ezlstoice  <a  both  dements,  to  wit, 
lack  of  full  notice,  foUowed  by  a  fallura  of 
the  electors  to  participate.  "The  glring  of 
notice  sbbstantially  in  the  manner  directed 
by  law  is  a  prerequisite  of  the  validity  of 
such  an  election;  and,  where  there  is  a 
failure  to  post  notices  at  any  of  the  polling 
places,  and  a  large  number  of  tbe  Sectors 
of  the  county  fall  to  vote  upon  the.pcoposi- 
tion,  the  election  wlU  be  void." 

The  Supreme  Court  of  Washington,  in 
State  ex  rel.  Mullen  v.  Doherty,  aupra,  in 
the  coiurtderatlioa  thereof  said:  "The  vital 
and  easenttal  qoestloa  In  all  o^isesiiB  wheth- 
er the  want  of  the  statutory  notice  has  re- 
sulted in  depriving  sufflolent  of  the  electora 
of  the  opportunity  to  exercise  their  {can- 
ehise  to  change  .the  reattlt  of.  the  eleqtifiO." 

Tbe  Supreme  Comrt  of  Arkansas,  in  the 
case  of  Wheat  v.  Smith,  Bupca,  likewise 
sanctioned  tite  same  rule,  holding: ,  '*The 
question  In  such  eaaes  la  whetther  the. want 
of  the  Btatutary  notice  baa  resulted  in  de- 
priving sufflolent' of  the  electors  of  the. opt 
portunlty  to  exercise  their  francblm  to 
efaange  the  result  Df  tbe  election." 

The  Supreme  Oourt  of  Indiana,  In  the  caae 
of  Demaree  et  at  v.  Johnson,  et  al.,  sn9Da« 
speaking  to  the  ahme  subject,  said:  "If  it 
were  shown. that  the  failure  to  give  the  no- 
tice In  the  manner  provided  .for  in  the  stat* 
ute  had  resulted  in  praventiBg  auch  a  num> 
bex  of  electors  ttom  participating  In  tbe 
election  as  wocdd  have  ebanged  the  result  if 
fihey  bad  voted,  then  the  faUure  to  give  the 
notlde  as  required  by  the  statute  woold  be 
fatal" 

Finally,,  the  rule  approved  by  Mr.  McCra- 
ry'  in  hia  work  on  Elections,  at  section  177, 
is  as  la  stated  by  Mr.  Obief  Justice'  Brinkr 
eibofl  of  the  Supreme  Oourt  of  Ohio  in  the 
case  of  FostM  v.  Scarff,  supra>  >and  I5  M 
follows:  "We  do  .not  intend  to  bold,,  nor 
are  we  of  the  opinion,  that  the  notice  by 
pMctanuttion,  as  mrescribed  by  law,  is  per 
se,  and  in  all  snpposabto  eases,  necessary 
to  the  validity  of  an  election.  If  such  wore 
tbe  law,  it  would  be  in  the  power  ot  a-mlQ- 
Isterial  offices'  by  hU  misfeasance  always  to 
prevent  a  le^l  election.  We  have  no  'doubt 
that,  wbere  an  election  la  held  in  other  re- 
spects as  prescribed  by  law,  and  notice  In 
fact  of  tbe  election  Is  farout^t  home  to  the 
great  body  of  the  electorf^  though  derived 
through  means  other  than  the  proclamation 
whlob  the  law  prescribes,  sudt^  election 
would  be  valid.  But  where^  as  In  this  c»bb, 
there  was  no  notiook  either  by  official,  proct- 
lanmtion  or  in  fact,  and  it  Is.  obrlous  that 
the  great  body  of  the  electors  were  misled 
fw  want  of  the  official  proclamation,  -its 
absence  becomes  sucb  «n  inregvtaurlty  au  to 
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prevent  an  actnal  choice  by  tbe  electors, 
prevents  an  actual  election,  In  the  primary 
sense  of  that  word,  and  renders  Invalid  any 
semblance  of  an  election,  -which  may  have 
been  attempted  by  a  few,  and  which  mnst 
operate^  If  it  be  allowed  to  operate  at  all,  as 
a  surprise  and  fraud  upon  the  rights  of  the 
many." 

All  reasonable  presumptions  are  in  favor 
of  the  regularity  of  an  election,  and  It  Should 
not  be  held  void  unless  clearly  Illegal.  State 
ex  rel.  Love  et  al.  v.  Freeholders  of  nudson 
Ckiunty,  35  N.  J.  Law,  269.  Elections  are 
not  held  in  order  to  give  opportunities  to 
post  notices  and  to  conform  to  other  tech- 
nical details  and  requirements  of  law,  but 
notices  and  other  legal  requirements  are 
provided  in  order  that  elections  may  be  law- 
fully and  fairly  held,  and  that  people  entitled 
to  participate  therein  may  have  notice  there- 
of. The  end  to  be  accomplished  in  every 
case,  not  the  means,  is  tbe  chief  purpose  of 
the  law.  The  thought  we  have  in  mind  is 
well  expressed'  In  the  case  of  Taylor  v.  Tay- 
lor et  al.,  10  Minn.  107  (Oil.  81),  as  follows : 
"Th(<  public  good  demands  that  the  will  of 
the  people  as  expressed  at  the  ballot  box 
should  not  be  lightly  disturbed.  There  is 
harffiy  an  election  held  in  any  county  at 
which  In  some  town  irregularities  do  not 
occur,  and  to  declare  every  such  election  void 
would  work  a  manifest  hardship  and  injus- 
tice. If  the  votes  of  tbe  citizens  are  freely 
and  fairly  deposited  at  the  time  and  place 
designated  by  law,  the  intent  and  design  of 
the  election  are  accomplished.  It  is  the 
will  of  the  electors  thus  expressed  that  gives 
the  right  to  the  office,  or  determines  the  ques- 
tion submitted,  and  the  failure  of  tbe  officers 
to  perform  a  mere  ministerial  duty  in  relation 
to  the  electioii  cannot  Invalidate  it,  If  the 
electors  had  actual  notice,  and  there  was  no 
mistake  or  surprise" — citing  authorities.  And 
also  in  the  case  of  Ex  parte  White,  83  Tex. 
Cr.  R.  604,  604,  28  S.  W.  542,  544:  "Elections 
are  the  ultimate  expression  of  the  sovereign 
Will.  When  fairly  expressed — that  is,  free 
from  taint  of  fraud  or  charge  of  improper 
conduct — it  becomes  the  duty  of  courts  to 
sustain  them,  where  It  can  be  done  by  a  lib- 
eral construction  of  the  laws  relating  to  elec- 
tions, rather  than  defeat  them  by  requiring 
a  rigid  conformity  to  law.  The  great  public 
purposes  which  are  accomplished  by  elec- 
tions demand  this." 

The  observations  contained  in  the  Texas 
and  Minnesota  cases  may  be  Invoked  with 
equal  applicability  to  the  second  proposition 
raised  by  counsel,  which  relates  to  the  regu- 
larity of  the  ballots  fnmlsbed.  It  is- conced- 
ed that  certain  legal  requirements  were  not 
compiled  with  by  those  charged  with  the 
duty  of  preparing  and  furnishing  the  ballots. 
Section  ^  art.  4,  of  the  chapter  on  Elections 
'(Laws  1907-1908,  p.  380),  provides  as  follows: 
■"When  an  election  is  called  for  the  purpose 
'of  selecting  a  pe^rmanent'  location  for  a  coun- 
ty seat,  the  governor  of  the  state  shall  ap- 


point some  person,  resident  of  the  county, 
who  does  not  live  or  reside  in  either  city 
or  town  which  is  a  candidate  for  county  seat 
honors,  or  which  is  to  be  a  candidate  for 
said  honors,  and  each  of  said  rival  towns 
is  to  select  one  person  each  who  shall  ccm- 
stltnte  said  election  board,  with  duties  as 
provided  by  law  for  county  election  boards, 
when  not  in  conflict  herewith.  Said  ai>point- 
ment  of  said  members  of  said  special  election 
board  shall  be  made  upon  the  recommenda- 
tion of  the  mayor  or  of  the  president  of  the 
town  board  of  trustees,  or  in  event  said  place 
has  neither,  then  upon  the  recommendation 
of  the  president  of  the  organization  repre- 
senting said  place,  so  being  a  candidate  for 
the  location  of  said  county  seat  of  said  coun- 
ty. It  shall  be  the  duty  of  such  special  elec- 
tion board  to  prepare  end  cause  to  be  pre- 
pared, and  to  distribute  balkxts  for  said  elec- 
tion as  provided  by  lew  for  general  Sections: 
said  ballots  to  contain  the  names  of  each  and 
every  city,  town  or  place  as  certified  to  said 
board  by  the  Oovernw  of  the  state."  The 
duties  of  the  county  election  boards  as  pre- 
scribed by  the  general  election  laws.  In  section 
2,  art  8,  c.  31,  p.  828,  of  the  same  vnlome, 
are  as  follows:  "The  county  election  boards 
shall  let  the  contract  for  printing  the  ballots 
within  their  Jurisdiction  and  furnish  the 
necessary  election  supplies  herein  required, 
to  the  lowest  and  best  bidder.  l%e  board 
will  furnish  specifications'  to  bidders,  and 
specifications  shall  be  alike  to  all  bidders. 
The  county  election  board  shall  require  a 
bond  from  the  successful  bidder  In  a  sum 
double  the  amotmt  at  which  said  contract 
is  let  Said  bond  shall  be  taken  in  the  name 
of  the  county,  and  conditioned  upon  the  taliit- 
fnl  performance  of  said  contract  The  State 
Election  Board  shall  furnish  each  county 
board  with  a  sufficient  supply  of  blank  affi- 
davits for  the  use  of  the  printers  who  have 
charge  of  the  county  work,  suCh  blanks  to  be 
the  same  as  those  used  for  the  state  printing, 
and  said  affidavits  shall  be  filed  In  the  afflce 
of  the  county  board."  This  section  Is  follow- 
ed by  section  3,  which  provides  for  an  affida- 
vit to  be  made  by  the  printer,  showteg  that 
proper  security  and  circnmapection  were  ob- 
served in  preparing  and  printing  the  ballots. 
Section  7,  art.  4,  p.  836,  provides  that  the 
ballots  shall  be  printed  with  a  stub  perforat- 
ed, in  order  that  -Qie  ballot  may  be  eaidly 
detached  therefrom.  Also,  in  the  upper  right- 
hand  comer  of  the  stub  of  each  ballot  shall 
be  printed  or  stamped,  the  number  of  said 
stub  and  ballot.  The  stub  shall  bear  the 
same  number  as  the  ballot,  and  such  number- 
ing shall  begin  with  number  "i"  in  each 
precinct  It  further  provides  that  all  ballots 
for  general  elections  shall  be  npota  white 
paper  of  such  thickness  as  wUl  render  It  Im- 
possible to  look  at  the  back  of  a  ballot  and 
tell  for  whom  it  is  voted.  Section'  0,  p.  337. 
contemplates  that  the  'ballots  shall  be  boon^ 
In -a  book.  '  .      .    • 

rialntlS  alleges  in  iU  petiUon  that  the 
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special  elecUon  board  provided  for  did  not 
print  and  furuisb  tbe  ballots  used  In  tbls 
election  in  accordance  with  tbe  requirements 
of  the  statute,  in  that:  "Said  ballots  were 
ordered  printed  by  said  board  without  spec- 
ifications, bidding,  or  letting  of  contract  as 
required  by  law.  No  ^ecified  number  of  bal- 
lots were  printed,  and  no  oath  as  to  printing 
was  made  or  filed,  as  required  by  law.  Tbe 
exact  number  of  ballots  printed  for  each 
precinct  is  not  shows,  and  no  record  of  same 
exists.  That  said  ballots  were  not  printed 
with  a  stub,  as  required  by  law;  nor  were 
said  ballots  or  stubs  numbered,  and  that  said 
special  Section  board  bad  no  knowledge  of 
tbe  number  of  ballots  sent  to  each  precinct, 
and  that  said  special  election  commiaslonerB 
liad  no  method  of  determining  w^hetber  the 
consecutive  ballots  were  voted,  destroyed,  or 
smuggled  outside  the  voting  place.  That  said 
ballots  were  not  placed  In  a  book  and  bound, 
as  required  by  law.  That  many  voters  on 
receiving  their  ballots  were  allowed  to  leave 
tlieir  ballots,  and  go  outside  tbe  voting  place 
for  Instruction,  and  that  there  was  no  meth- 
od of  determining  whether  or  not  such  voter 
voted  the  ballot  given  blm,  or  another  placed 
In  bis  bands,  already  marked  by  persons  out- 
side the  voting  place.  Tbat  by  reason  of 
such  irregularities  the  election,  pretended  to 
be  held  on  December  8,  1908,  was  not  held 
In  substantial  compliance  witli  tbe  law  for 
holding  same^  and  tbat  tbe  opportunity  for 
fraud  was  not  guarded  against,  as  required 
by  law,  and  that  such  election  was  Illegal." 
It  win  be  noted  tbat  the  foregoing  allega- 
tions of  Irregularities  relate  solely,  so  far  as 
any  definite  and  specific  averments  of  Irreg- 
ularities are  concerned,  to  derelictions  on  tbe 
part  of  the  election  officials.  There  Is  no 
charge  that  any  voter  perpetrated  any  fraud 
and  no  fact  stated  upon  which  it  can  be 
felrly  claimed  fraud  was  committed.  The 
sum  and  substance  of  the  charge  made  Is 
that  the  election  officials,  charged  with  tbe  do- 
ty of  providing  ballots  to  be  cast  by  the  elec- 
tors, failed  to  perform  some  of  the  duties 
which  tbe  law  Imposed  on  them,  or  In  the 
manner  In  which  the  law  specified  they 
should  be  performed.  The  answer  of  the 
defendants  admits  tbat  the  iMllots  were 
not  prepared  In  the  manner  provided  by 
law.  and  avers  that  "the  county  election 
ttoard,  consisting  of  three  members,  after 
receiving  official  notice  from  the  Govern- 
or of  the  time  of  the  election,  could  not 
comply  literally  with  the  requirements  of  the 
law,  as  tbe  only  printing  press  In  the  connty 
was  not  prepared  to  print  tbe  ballots  in  the 
form  |H:«scrlbed  by  law,  but  that  the  mem- 
bers of  said  board  agreed  on  a  form  to  be 
used  which  could  be  printed  in  the  connty, 
and  adopted  the  form  that  was  used  In  all 
of  the  precincts  of  the  county  at  said  elec- 
tion; that  an  estimate  was  made  as  to  the 
number  of  ballots  required  In  each  precinct, 
and  this  nomber  was  printed,  wltb  tbe  same 
luunber  of  die  l^re«lnet  on-tte  ballOf,'  and'  de- 


livered to  tbe  prednct  dectlon  officers,  with 
a  statement  as  to  the  number  of  ballots  pre- 
pared for  that  precinct,  and  that  when  the 
polls  were  closed,  the  precinct  election  ofil- 
cers  burned  all  tbe  unused  ballots ;  tbat  the 
baliota  throughout  tbe  county  were  uniform, 
and  agreed  to  by  three  members  of  the  coun- 
ty boai-d,  two  of  whom  were  favorable  to  the 
election  of  Orove  as  the  permanent  oonnty 
seat  of  said  county.  They  further  deny  that 
Said  election  was  Hot  held  in  substantial  com- 
pliance with  tbe  law  for  holding  same,  and 
they  deny  that  there  was  aiqr  fraud  com- 
mitted at  said  election  in  consequence  of 
their  failure  to  comply  literally  with  the 
requirements  of  the  law  In  preparing  the 
ballots,  and  they  deny  that  there  was  any 
Opportunity  for  fraud  because  of  a  failure 
to  comply  literally  with  the  requirements  of 
tbe  law  In  preparing  said  ballots." 

It  is  certainly  contemplated  by  the  elec- 
tion law  tbat  tbe  officials  shall  prepare^  pro- 
vide, and  distribute  the  ballots  to  be  used 
In  general  and  special  elections  In  strict  ac> 
cord  with  directions  given  in  the  statute; 
and,  while  the  question  is  not  now  regularly 
presented  to  ns,  yet  we  have  no  doubt  that 
upon  timely  application  all  of  these  differ- 
ent provisions  would  be  held,  as  to  tbe  offi- 
cials themselveB,  mandatory.  To  this  point 
the  Supreme  Oonrt  of  Indiana,  in  the  case 
of  Jones  V.  State  ex  rel.  Wilson,  168  Ind.  440, 
55  N.  E.  229,  said  In  the  syllabus:  "All  pro- 
visions of  the  election  law  are  mandatory 
If  enforcement  Is  sought  before  the  election 
In  a  direct  proceeding  for  that  purpose; 
but  after  election  they  should  be  held  to  be 
directory  only,  unless  ef  a  character  to  ef- 
fect an  obstruction  to  the  free  and  intelligent 
casting  of  tbe  vote,  or  to  the  ascertainment 
of  the  result,  or  unless  the  provisions  affect 
an  essential  element  of  tbe  election,  or  unless 
it  Is  expressly  declared  in  the  statute  tbat 
the  particular  act  is  essential  to  tbe  validity 
of  an  election,  or  tbat  its  omission  shall  ren- 
der it  void."  The  Supreme  Court  of  the 
state  of  Kansas,  in  a  well-cousldered  opin- 
ion written  by  Mr.  Justice  Mason  (Peabody 
v.  Burch  et  al.,  75  Kan.  54.1,  89  Pac.  1016), 
says  In  tbe  syllabus:  "Although  mandatory 
provisions  of  the  statute  are  disobeyed  in 
tbe  preparation  of  the  official  ballot,  tbe  will 
of  the  voters  expressed  by  means  thereof 
cannot,  on  that  accouht,  be  disregarded." 
The  Supreme  Court  of  California  in  the  case 
of  Russell  V.  McDowell,  83  Cal.  70,  23  Pac. 
183,  said  In  tbe  syllabus:  "It  is  only  those 
provisions  of  the  election  laws  relating  to 
the  time  and  place  of  holding  elections,  the 
qualifications  of  voters,  and  such  others  as 
are  made  essential  prerequisites  to  the  valid- 
ity of  an  election  that  are  tnandatory.  All 
others  are  directory  merely,  and  an  honest 
or  mistaken  disregard  of  them,  not  resulting 
in  manifest  fraud,  will  not  Justify  the  re 
Jeetlon  of  tbe  ebtlre  vote  of  a  precinct;  but 
a  neglect  of  directory  provisions  designed 
to  prevent -fravduleAt  ^Voting,'  followed  by 
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actual  fraud  of  that  character  auffldent  to 
throw  a  doubt  on  the  result  ot  the  election, 
is  ground  for  rejecting  the  entire  TOte  of  a 
precinct,  where  there  Is  dq  means  of  purging 
the  poll." 

In  the  case  of  Kellogg  v.  Hickman,  12  Colo. 
2o6,  21  Pac.  325,  which  was  an  election  con- 
test case,  it  appeared  that  at  a  certain  pre- 
cinct, the  ballots  provided  therefor  falling 
to  reach  the  same  in  time,  the  electors  there- 
of provided  ballots  printed  on  yellow  paper, 
and  which  in  no  wise  conformed  to  the  re- 
quirements of  the  law.  As  in  the  case  at  bar 
there  was  no  claim  that  there  was  any  fraud 
intended  or  perpetrated  therel^-.  On  objec- 
tions being  made  to  the  counting  of  these 
ballots,  the  court,  speaking  through  Stallcup, 
Commissioner,  said:  "I  see  no  warrant  in 
the  statute  for  deducting  these  votes  from 
the  count.  The  courts  are.  without  authority 
to  declare  such  penalty  against  the  voter 
until  the  Legislature  shall  have  declared 
that  the  act  of  voting  such  ballot  shall  be  un- 
lawful, and  that  such  ballot,  if  voted  by  the 
-elector,  and  received  by  the  judges,  shall 
not  be  counted,  and,  in  the  absence  of  legis- 
lation to  this  effect,  the  courts  may  not 
declare  as  much.  The  right  to  vote  under 
our  Constitution  is  a  vested  constitutional 
right,  with  no  condition  ingposed  as  to  the 
manner  of  exercising  the  right,  except  that 
the  vote  be  by  ballot  ♦  ,  •  •  It  will  be 
seen  that  the  enactment  under  considera- 
tion does  not  in  terms  prohibit  the  elector 
from  voting  a  ticket  printed  on  pisper  differ- 
ent from  that  prescribed;  nor  does  it  declare 
against  the  counting  or  receiving  of  any 
such  ticket.  The  parties  voting  at  an  elec- 
tion are  considered  by  some  courts  as  par- 
ties to  a  contest  of  this  kind.  State  ex  rel. 
Hopkins  V.  Olin,  23  "Wis.  •  319;  People  v. 
Pease,  27  N.  Y.  45,  84  Am.  Dec.  242.  How- 
ever this  may  be,  it  will  be  conceded  that 
the  rights  of  the  electors  voting  are  neces- 
sarily involved  in  contests  of  this  kind;  that 
their  rights  in  the  premises  may  not  be  ig- 
nored; that,  to  warrant  the  courts  in  de- 
priving them  of  their  votes  a«  a  result  or 
penalty  for  having  voted  ballots  printed  upon 
paper  different  from  that  prescribed,  there 
must  be  legislative  expression  to  that  ef- 
fect. It  is  contended  that  it  was  the  in- 
tention of  the  Legislature,  by  the  enactment 
under  consideration,  to  deprive  them  of 
their  votes  when  so  cast,  and  that  such  in- 
tention is  apparent  from  the  act,  notwith- 
standing the  want  of  expression  in  this  re- 
gard, and  that  such  intention  should  govern, 
in  order  to  give  effect  to  this  provision  of 
the  act.  I.t  was  stated  in  the  oral  argument 
th^t  this  section  1281  (Gen.  St  Colo.  1883) 
was  taken  from  the  Ohio  act  upon  the  same 
subject.  Upon  examination  of  that  act  I 
find  that  it  declares  that  it  shall  be  unlaw- 
ful to  publish,  distribute,  or  vote  a  ticket 
different,  from  the  ticket  prescribed.  The 
prohibition  against  the  voter,  being  omitted 
in  t^e.act  here,  is  significant  Ifi  that  it  tends 


to  show  that  the  Legislature  here  did  not 
intend  to  defeat  the  vote  of  an  honest  voter 
honestly  voted,  even  if  his  ticket  was  of 
different  paper  from  that  prescribed,  but  did 
intend  the  provision  in  this  regard  for  his 
protection  in  the  premises;  that  is  to  say, 
the  legislative  Intention  to  be  gathered  from 
the  language  used  seems  to  be  that  no  ballot 
except  the  kind  prescribed  should  be  print- 
ed or  furnished  to  the  voter,  to  the  end  that 
his  ballot  might  be  secret,  and  that  he  might 
be  clear  of  restraint  or  Imposition  of  any 
kind  in  the  exercise  <^  his  right  of  suffrage. 
Upon  a  fair  consideration  of  the  statute  it  is 
not  apparent  that  the  legislative  intent  was 
to  nulUfy  such  votes." 

This  court  tn  the  case  of  State  et  rd.  Ed- 
wards V.  MUiar,  21  Okl.  448,  96  Pac:  747, 
conBldering  a  question  similar  to  the  one 
now  before. us,  held  in.  the  syllabus:  "The 
purpose  of  that  part  of  section  2963,  Wilson's 
Rev.  &  Ann.  St  1908,  which  provides  that 
the  election  officers,  whenever  a  question 
is  to  be  voted  on  by  the  electors  of  a  city 
or  town,  shall  cause  a  brief  statement  of  the 
same  to  be  printed  on  the  ballot,  sod  the 
words  'Yes'  and  'No'  under  the  same,  is  to 
prevent  the  use  of  any  other  than  official  bal- 
lots, and  not  to  condemn  as  invalid  official 
ballots  which  have  been  furnished  to  the 
electors  by  election  officers  charged  with 
that  duty,  for  some  oversight  or  error  on 
their  part"  The  statute  under  which  the 
election  In  question  'in  ttuit  case  was  held 
(section  2963,  Wilson's  'Rev.  &  Ajuu  St  1903) 
provided  that  in  elections  of  that  character 
the  words  "Yes"  and  "No"  should  appear 
under  the  question  8idl)mitted,  and  that  the 
elector  might  indicate  his  preference  by 
stamping  at  the  place  designated  in  the  front 
of  each  word.  On  the  ballots  prepared  for 
this  election  the  officials  placed  the  squares 
to  the  left  of  the  question  to  be  voted  on, 
and  under  the  squares  placed  the  words  "Yes" 
and  "No,"  instead  of  placing  the  squares 
under  the  proposition  to  be  voted  on  and 
placing  the  words  "Yes"  and  "No"  at  the 
right  of  the  squares- as  provided  ia  the  stat- 
ute just  noted.  Exception  was  taken  to  the 
result  of  the  election  held  on  such  ballots, 
and  Justice  Kane,  who  prepared  the  opin- 
ion for  the  court  on  this  proposition,  said: 
"The  defendants  contend  that  the  election 
is  invalidated  by  this  variation  in  tii^  form 
of  the  ballot  made  by  the  election  officers. 
The  authorities  do  not  seem  to  support  this 
contention.  In  the  case  of  People  v.  Board 
of  Canvassers,  105  App.  Div.  197,  04  N.  Y. 
Supp.  99G,  it  was  contended  that  all  the 
ballots  cast  at  an  election  to  remove  a  court- 
house site  were  void  because  not  in  the  form 
required  by  law.  The  objection  was  that 
certain  directions  with  regard  to  voting  were 
printed  on  th^  ballots  in  addition  to  those 
required  by  statute.  The  statute  provided 
that  'none  but  ballots  provided  in  acoord- 
.ance  with  the  provisions  of  the  election  law 
should  be  counte^.'    The,  court  held  ttat  the 
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pnrpoee  of  ^at  provision  Is  to  •prefveiit  th'fe 
use  of  any  other  than  ofiSclal  ballots,  and 
not  to  condemn  as  tnTsUd  'bficlal  ballots 
which  have  been  fnmished  to  the  electors  by 
dection  officers  charged  with  that  duty  for 
some  oversight  or  error  on  tiielr  part  The 
court  further  held  that,  even  though  they 
were  Inadvertently  or  wroiigly  used,  the  bal- 
lots would  not  for  these  reasons  be  void, 
and  quotes  the  following  from  the  opinion  of 
Mr.  Judge  Andrews  in  Hirah  v.  Wood,  148 
N.  T.  143,  42  N.  H.  587:  'We  can  conceive 
of  no  principle  which  permlta  the  dlsfran- 
ddsement  of  InUbcent  voters  for  the  mistake 
or  even  the  wlrifnl  misconduct  Uf  election 
officers  in  performing  the  duty  cast  upon 
them.  The  object  of  election  lawA  is  ta 
secure  the  rights  of  duly  qualified  electors, 
and  not  to  defeat  them.  Statutory  regida- 
tlons  are  enactied  to-secMre  freedom  of  elMlce 
and  to  prevent  fraud,  and  not  by  technical 
obstrnctiotis '  t<>  make  the  right  of  toting 
Insecure  and  dlffleolt'  In  State  ex  rel. 
BkkAs  v.  Franaham,  19  Mont  273,  48  Pac. 
1,  it  Is  held  that^  where  electors  vote  the 
official  IiaUots.  8an>lted  to '  them  by  the  Judges 
of  election,  their  legally  expressed  will  can- 
not he  ovevthniwn  >  where  they  are  not  at 
ftinlt  by  tiie  fact  that  the  piiUic  t^cera  wtto 
prepared  tlie  'ballots  In  seme  way  taeglected 
his  or  their  duty.  The  cade  of  Tholbas  v. 
Kent,  Cirealt  Judge,  116  Mich.  IQfi,  74<N.  W. 
381,  was  one  of  mandamus  to  compel -tiie  oir- 
cult  judge  to  dissolve  an  Injnfictioa  restrain- 
ing the  sobudaalon  to  electors  of  the  ques^ 
tkm  of  borrowing  money  to  erect  a  pauper 
insane  asylum.  .It  was  admitted  that  the 
ballets  prepared,  were  not  literally  in  ac- 
cord with  the  form  prescribed  by  statute, 
but  the  .court  says  that  they  gave  the  voter 
Information  as  to  the  nature  of  the  propcBl- 
tlons,  wliitli  the  prescrUMd  form  would  not 
do,  and  held  thei  staiute  dlrectiory  only.  Mer- 
riU  V.  Beed,  75  Conn.  13,  52  Ati.  409,  was 
a  petition  t«r.  a  rcconnt  of  ballots  oast  at 
an  electton.  The. statute  provided  that  the 
Seeretaty  ot  St^te  should  designate  the  size 
and  style  of  type  to  be  used.  The  deslgna- 
tkm  was  made  and  the  ballots  printed,  in 
compliance  wfth  such  instructtons,  ezc^t 
that  the  type  was  slightly  different  It  was 
held  that  such  ballots  should  be  counted. 
In  Kulp  V,  RaUey,  99  Tex.  310,  89  B.  W.  967, 
a  name  was  improperly  placed  ypon  the 
official  ballot,  and  It  was  held  that.  Inas- 
much as  the  election  had  been  conducted  in 
good  faith,  the  ballots  should  be  counted. 
*  •  *  In  the  case  at  bar  there  Is  no  allega- 
tion In  the  petition,  nor  is  it  contended  by 
counsel  in  their  brief,  that  there  was  the 
least  semblance  of  fraud  In  the  election,  or 
that  the  exact  will  of  the  people  of  the  city 
of  Norman  was  not  honestly  and  fairly  ex- 
pressed by  the  vote  cast  This  being  true, 
we  believe  It  to  be  contrary  to  reason,  as 
well  as  to  the  great  weight  of  authority,  to 
invalidate  the  election  on  the  ground  urged 
by  the  defendants'  first  contention."    Other 


cases  Bupportifag  thi^'dtibtrlne  ate  Llndsfrdln 
V.  Board'  of  Canvassers  of  Manistee  County,' 
94  Mich.  467,  54  N.  W.  280,  19  L.  B.  A.  171; 
Miller  V.  Pennoyer  e<  al.,  23  Or.  364,  SI' 
Pac.  830;   Kirk  v.  Rtaoads,  46  Cal.  898,  399. 

So  we  see  that,  in  the  absence  of  a  manda- 
tory provision  of  the  statute  visiting  upon 
the  elector  the  penalty  of  having  his  vote 
disregarded  for  casting  a  ballot  so  prepar- 
ed, or '  a  clear  allegation  that  fraud  suffi- 
cient to  change  (or  at  least  sufficient  to 
Show  a  strong  -probability  thereof)  the  re- 
sult of  the  election,  sudi  ballots  cast  ought 
to  be  counted.  They  were  uniform  throaglvi 
out  the  connty— DO  advantage  to. either  side 
appears  to  have  followed  their  use— and.  In 
the  absence  of  the  elements  above  noted, 
they  will  be  betd  valid. 

Plaintiff  for  its  third  cause  of  action  al- 
leges that  the  place  called  Jay  was  not  such 
a  place  as  should  have  been  recognized  by 
the  Governor  with,  any  standing  In  the  lists 
as  its  competitor;  the  averments  of  the  pe- 
titlcm  being  as. follows:  "That  on  or  about 
October  1,  1006,  a  pretended  plat  was  filed 
In  the  office  of  the  register  of  deeds  of  Dela- 
ware .county,'  at  Grove-,  a  certified  copy  ot 
which  i8>  hereto  attached  marked  'Exhibit 
D,!.and  made  A  part  hereof.  That  the  pur-* 
pose  of  said  pretended  plat  or  the  filing 
thereof^  does  not  appear.  That  neither  at 
the  time  of  the  filing  of  said  pretended  plat, 
nor  on  December  8i  190S,  nor  at  any  time 
prior  to  December  8,  1908,  was  there  any 
houses  building,  spring,  mark.,  aame^  or  any 
rign-  of  any  kind  or  character  by  which  the 
lands  therein  described  might  be  distinguish- 
ed from  any  other  lands  anywhere  ■  in  the 
county  of.  Delaware,  exicept  as  one  might 
carefully,  locate .  sao^e .  l)y  survey  from  the 
government  description  and  marks.  That 
at  the  time  of  filing  said  pretended  plat  the 
name  'Jay*,  mea^  nothing  to  the  voters,  of 
Delaware  connty.  and  did  not  .signify  any 
city,  town,  or  placew  That  there  la  not  now, 
nor  ever  has  been,  any  city,  town,  or  place 
definitely  known  and  commonly  understood 
as  'Jay,'  and  that  there  was  not  on  Deceip- 
ber  8,  1008,  nor  prior  thereto,  any  place 
whatever  generally  known  as  'Jay,'  and 
that  at  the  present  time  any  place  at  or  near 
the  center  of  the  county  of  Delaware  is  as 
commonly  known  as  'Jay'  as  the  lands  de-^ 
scribed  In  said  pretended  plat,  and  that  very 
few  persons  have  ever  been  in  the  locality 
of  said  described  lands  and  have  a  common 
understanding  as  to  the  point  intended. 
That  the  voters  of  the  election  of  December 
8,  1908,  were  compelled  to  rely  on  hearsay 
as  to  the  location  of  the  place  alleged  to  be 
so  named.  That  on  account  of  the  short 
time  after  the  filing  of  the  said'  pretended 
plat  jintil  December  8,  1908,,  the  voters  of 
said  county  were  misl^  in  large  numbers 
as  to  what  place  waf  intended  by  '^ay,'  and 
that,  the  county  being  populated  by  full,- 
blood  Indians  in  a  large  measure,  they  wer^ 
easily  deceived,  and  that  It  wos  Impossible 
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(or  the  great  portion  of  tbe  voters  of  said 
county  to  ascertain  for  themselves  the  loca- 
tion of  the  lands  described  In  said  pretended' 
plat,  and  that,  there  being  a  popular  spring 
some  two  miles  north  of  the  lands  described 
in  said  plat,  known  as  'Muskrat  Springs,' 
many  voters  were  misled  and  induced  to 
vote  for  'Jay*  In  the  belief  that  'Jay'  was 
at  Muskrat  Springs,  where  was  good  camp- 
ing ground.  That  it  is  not  now  known,  nor  can 
it  be  determined,  that  the  lands .  described 
In  said  pretended  plat  marked  the  'Jay'  for 
which  the  votes  were  cast  at  the  said  pre- 
tended election,  and  that,  bo  far  as  may  be 
ascertained,  Muskrat  Springs,  was  most  gen- 
erally known  on  December  8,  1908,  as  'Jay,' 
and  plaintiff  alleges  the  fact  to  be  that  more 
than  100  voters  In  said  county  did  on  De- 
cember 8,  1908,  vote  for  some  place  other 
than  the  lands  desdribed  in  said  plat  as 
•Jay.' " 

The  Constitution  provides  (paragraph  a,  I 
0,  art.  17)  that  the  Governor  shall  cause  to 
be  placed  upon,  and  cause  to  be  voted  at, 
the  election  the  names  of  such  towns  as 
may,  more  tiian  20  days  prior  thereto,  file 
with  him  verified  petitions  therefor,  and* 
that  the  word  "town"  shall  be  construed 
to  mean  "town,"  "city,"  or  "place."  Refer* 
ring  now  to  the  answer.  It  seems  to  us  that 
If  the  fortunate  competitor  in  this  controver- 
sy bearing  the  cognomen  of  "Jay"  cannot  rise 
Or  aspire  to  the  dignity  of  a  "city"  or  "town," 
then  binder  the  allegations  of  the  answer  It 
would  properly  be  embraced  within  the  term 
"place."  Of  it  the  answer  to  which  this  de- 
murrer Is  filed  says:  "That  prior  to  the 
date  of  the  proclamation  for  the  election  of 
a  permanent  county  settt  of  said  county  the 
owners  of  the  land  at  Jay  caused  the  same 
to  be  platted  and  surveyed,  and  caused  this 
same  to  be  filed  with  the  recorder  of  deeds 
for  Delaware  county,  at  GMfove,  designating 
the  place  as  'Say,'  and  that  on  October  2di 
after  the  proclamation  had  been  issued,  a 
public  picnic  was  held  on  the  ground,  which 
had  been  previously  extensively  advertised 
throughout  the  county,  and  that  a  large 
number  of  the  voters  of  the  county  were 
present,  and  that  on  said  occasion  the  per- 
sons owning  the  land  had  a  public  auction 
of  the  town  lots  on  the  premises,  and  public 
notice  wa?  glvep  of  the  metes  and  bounds 
of.  the  town,  and  that  lots,  1;>locks,  alleys, 
and  streets  were  at  said  time  surveyed  and 
laid  out.  Defendants,  therefore,  state  that 
at  the  tlpne  of  said  election  the  location  of 
the  town  of  Jay  was  well  known  to  the 
voters  Of  the  county."  Of  the  wc^rd  "place" 
the  Supreme  Court  of  Montana,  In  the  case 
of  State  V.  Thomas,  Clerk,  25  Mont  220,  et 
Pac.  503,  says:  "The  word  'place,'  In  popu- 
lar usage.  Is  a  very  Indefinite  term.  It  Is 
used  of  an  ar^a  or  portion'  of .  land .  marked 
off  by  boundaries,  real  or  Imaginary,  as  a 
region,  locality,  site,  spot."  And  of  It  the 
Su{>reme  Court  of  South  Dakota,  In  ^e  case 


of  Fall  lUver  Coamty  ▼.  Powdl  et  al.,  5  S. 

D.  49,  58  N.  W.  7.  sayss  "It  Is  not  Indis- 
pensable that  a  settlement  or  locality  to  be 
selected  as  'the  place  of  the  county  seat'  shall 
have  definite  and  exact  topographical  bound- 
aries. A  iMirticular  settlement  known  as  'Hot 
Springs'  may  be  selected  a^  'the  place  of 
the  county  seat,'  although  It  may  be  at  the 
time  unplatted,  and  have  no  fixed  and  defi- 
nite exterior  boundaries."  Considering,  then, 
the  way  the  word  is  used  and  its  context 
In  connection  with  its  meaning  as  given  in 
the  foregoing  authorities,  we  believe  we  are 
justified  in  responding  to  the  insistence  of 
counsel  for  defendants  In  holding  that  the 
answer  states  a  defense  to  the  averments 
of  the  petition.  The  organization  interested 
In  having  a  "place"  voted  for  as  a  oounty 
seat  should  be  held,  however,  to  the  duty  of 
giving  correct  and  accurate  InfrnmatkHi  td 
the  voters  of  its  location.  It  should  not,  by 
any  dereliction  or  failure  In  this  regard,  be 
permitted  to  enjoy  the  benefit  ot  votea 
which  the  voter  Intended  to  cast  for  some 
other  point,  or  which  he -might  have  cast 
for  its  competitor,  or  not  cast  at  all.  Had  lie 
been  corarectly  advised. 

We  now  come  to  the  fourth  and  last  cause 
of  action  stateid  In  plaintiff's  petition.  This 
Is  as  follows:  "For  Its  fourth  cause  of  ac- 
tion *  •  *  plaintiff  says  that  on  and  be* 
fore  the  day  set  for  holding  said  election, 
and  for 'the  express  purpose  of  influencing 
the  qaalifled  electors  of  said  county  to  vote 
for  Jay,  certain  lots  described  in  said  pre- 
tended plat  were  sold,  bargained,  and  given 
away,  or  'agreed  to  be  sold,  bargained,  or 
given  awhy  to  Carltoa  Gray,  T.  B.  Orlder, 
and  various  and  sundry  other  persons  for 
the  purpose  and  with  the  Intent  to  induce 
said  persons  to  nee  their  influence  to  have 
the  county  seat  of  said  county  veted'to  that 
point  That  on  the  day  6f  said  'election,  and 
prior  thereto,  it  was  represented  and  prom- 
ised by  said  Cland  L.  Wasbbonrne,  Jr.,  St 
Hardy,' and  others  that  If  Jay  became  the 
county  seat,  'a  certain  tract  representing  the 
square  would  be  given  lo  the  -county  for 
A  county  courthouse  and 'Jail,  and  that  they 
would  build,  or  cause  to  be  built,  a  court- 
house and  Jail  without  expense  to  the  coun- 
ty, and  would  rent  same  to  the  county  for 
much  less  than  the  cost  of  the-rebt  <^'the 
present  courthouse  and  Jail,  all'  of  which 
representations  and  proinises  were  made  for 
the  purposes  of  Inducing  voters  to  cast  their 
ballots  for  ',tay.'  That  by  reason  of  said 
agreements,  representations,  and'  promises 
many  persons,  to  wit,,  100  or  more,  -were  In- 
duced to  vote  for  Jay  who  would  otherwise 
have  voted  for  Grove  or  not  at  all,  and  that 
said  agreements,  representations,  and  prom- 
ises were  in  violation  of  la-w,  tlni  that  Jay 
did  by  reason  of  said  bribery  receive  a  ma- 
jority of  "^8  of  the  votes  ca;st,  as  shown  by 
the  returns  of  the  precinct  canvassing 
boards,  and  that  therefore  said  election  waa 
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iUcgal."  To  thia  tte  dffendants  have  filed 
their  answer,  wblch  ia  practically  a  general 
denial. 

In  many  of  the  atatea  ttis  Queation  raised 
by  this  pleading  haa  been  before  the  courts, 
and  pasaed  upon,  and,  so  far  as  our  inresti- 
gatlon  has  gone.  In  each  Inatance  the  conrta 
have  held  that  offering  to  give  conrthouae 
aitea,  buildings,  and  other  property  to  the 
county  In  consideration  of  the  citizens  there- 
of voting  to  locate  the  county  seat  at  the 
town  or  place  making  the  offer  did  not  vio- 
late the  bribery  statutes  of  these  states,  nw 
contravene  their  public  policy.  A  few  of 
■nch  caaea  may  be  noted  aa  follows:  Wells 
et  aL  V.  Taylor  et  al.,  S  Mont.  202,  8  Fae. 
2S5;  Hall,  etc.,  v.  Marshall,  etc.,  80  Ky.  552; 
Diabon  v.  Smith.  10  Iowa,  212;  St&ta  ex  rel. 
Bill  ▼.  Biting  et  al.,  29  Kan.  397.  The  doc- 
trine in  the  foregoing  cases  is  well  stated  in 
the  syllabua  of  the  case  of  Wells,  et  aL  v. 
Taylor  et  al.,  supra,  by  the  Supreme  Oomrt 
of  Montana,  as  follows;  '^Tbe  oflTer  of  a 
public  building  if  a  county  seat  is  changed 
la  in  no  aense  bribery;  the  building  is  a 
benefit  to  the  pnhlic^  and  not  to  individuals, 
and  the  party  to  be  influenced  is  a  whole 
county."  The  same  condition,  however,  does 
not  exist  In  Oklahoma  as  exista  in  the  states 
to  which  reference  is  made  above,  for  in  sec- 
tion 7,  art  17,  of  the  Constttntion,  which 
cottains  the  provisions  relating  to  elections 
for  changing,  removing,  or  relocating  of 
county  seats,  it  Is  speciflcally  provided  that: 
"Any  person  or  corpoiatlon  ottering  money 
or  other  thing  of  value,  either  directly  or 
Indirectly,  for  the  purpose  of  influencing 
any  voter  for  or  against  any  competing  town 
Jb  nuA  election,  shall  be  deemed  guilty  of 
bribety."  By  this  provision  it  will  be. noted 
that  Oklahoma  has  spedflcally  dedared  to 
be  bribery  the  doing  of  the  things  which.  In 
tlie  absence  of  auch  statute  or  constitutional 
provision,  the  other  statea  referred  to  have 
hdd  did  not  nnder  theli  laws  c<mBtitute 
bribery. 

The  question  now  arises,  whether  or  not 
•och  a  course  of  conduct  will  avoid  the  elec- 
tion, or  merely  the  votea  influenced  by  the 
otTera  made.  To  our  minds  the  latter  result, 
and  not  the  former,  would  foUow.  *  MoCrary 
on  raectlona  (4th  Kd)  |  216;  State  ex  rel. 
Hopkins  V.  OUn,  23  Wis.  800^  S27;  Oowah 
V.  Prowse,  9S  Ky.  168,  19  S.  W.  407,  14  Ky. 
Law  R^.  278;  Caotrettaers  v.  Kussell,  6S 
Iowa.  34e,  5  N.  W.  499, 36  Am.  St  Rep.  222; 
State  ex  rei.  Attorney  Oenefal  v.  Collier,  72 
Mo.  18,  19,  S7  Am.  Rep.  417.  In  the  case  ef 
Oowan  V.  Prowse,  supra,  the  Supreme  Oourt 
ef  Kentucky  la  the  syllabua  says:  "A  vote 
obtained  by  a  bribe  is  a  bad  vote,  and 
should,  upon  proper  proof,  be  rejected  by  a 
tribunal  trying  a  case  of  oonrtest;  a  judg^ 
ment  of  conviction  for  the  offense  not  being 
necessary  In  order  to  exclude  the  vote." 
The   Supreme   Court  of   Wisconsin,   In   the 


case  of  State  ex  reL  HopUiB  v.  Olin,  aoprai 
speaking  to  the  same  proposition,  says;  "In 
our  form  of  government,  where  the  admin- 
istration of  public  affairs  Is  regulated  by 
the  will  of  the  people,  or  a  majority  of  them, 
expressed  through  the  ballot  box,  the  free 
exercise  of  the  elective  franchise  by  the 
qualified  voters  is  a  matter  of  the  highest 
Importance.  The  safety  and  perpetuity  of 
our  Institutions  depends  upon  this.  It  is 
therefore  particularly  Important  that  every 
voter  should  be  free  from  any  pecuniary  in- 
fiuence.  For  this  reason  the  attempt  by 
bribery  to  Influence  an  elector  in  giving  his 
vote  or  ballot  is  made  an  indictable  offense 
by  statuta  Rev.  St  c.  169,  S  37.  The  pay- 
ment or  promise  of  money  or  other  valuable 
consideration  for  the  giving  of  a  vote,  no 
doubt  coustltutea  the  offense  of  bribery,  or 
attempt  to  bribe,  within  the  meaning  of  the 
statute.  Can  a  vote  thus  obtained,  in  direct 
violation  of  the  statute,  be  considered  a  val- 
id or  legal  vote?  If  It  can,  then  the  very 
object  of  the  statute,  which  Is  that  it  shall 
not  be  so  obtained.  Is  defeated." 

From  the  foregoing  it  will  be  noted  that 
the  issues  are  narrowed  down  to  two  prop- 
ositions: First,  were  the  electors  without 
their  fault  innocently  misled  or  mistaken 
as  to  the  locatloh  of  Jay,  through  )he  fault 
of  Its  committee,  and  voted  for  It  nnder  the 
mistaken  b<ellef  that  it  was  in  fact  located 
at  another  place;  and,  second,  were  the  of- 
fers pleaded  made  by  Jay  or  its  authorized 
committee  or  agents,  and  If  so,  were  they 
made  with  the  Intent  and  for  the  purpose  of 
Influencing  the  voters  to  vote  for  Jay,  and 
in  both  Instances  did  these  matters  charged 
have  the  effect  of  changing  the  result  of  the 
election?  Thus  causes  1  and  2  are  eliminat- 
ed. Plaintur  may.  however,  if  it  desires, 
amend  aa  to  them,  and  have  the  usual  time 
to  reply  to  causes  3  and  4,  and  after  the  lar 
sues  are  made,  the  parties  may  agree  upon 
a  referee  and  suggest  his  name  to  the  court 
If  agreement  th«:eon  cannot  be  reached, 
then  the  court  will  appoint,  and  the  evidence 
may  be  taken  by  him.  The  referee  so  se- 
lected will  be  required  to  make  his  report 
Include  both  findings  of  fact  and  conclusions 
9C  law.    All  oonour. 

(M  Okl.  704) 
CONNER  V,  TAILOR  &  LBAVBRBTT. 
(Supreme  Court  of  Oklahoma.     July  l3,  1909. 
On  Petition  for  Rehearing,  Sept  14,  1909.) 

1.  AppKAt  AND  Erbob  (S  3*)— JaoaMKKT— Rb- 

viEw  BY  Warr  of  Erbos. 

A  judgment  rendered  Id  a  TTnited  States 
Goart  (or  the  Indian  Territory  priov  to  the  ad- 
misBion  of  the  state  into -the  Union  cannot  be 
brought  to  this  court  for  review  by  a  proceed- 
ing m  error  with  a  petition  in  error  and  tran- 
■cnpt^ 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  EMg.  I  3.*] 
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%  ATPm  Ain>  BiBOB  (U  4  S*)— JODOVENT— 

HcTHOD  or  Rbviiw. 

A  jadrment  rendered  in  a  United  States 
Cbnrt  for  tne  Indian  Territory  prior  to  the  ad- 
mission of  the  state  into  the  Union  can  l>e  re- 
viewed bj  this  court  onlj  on  appeal  or  writ  of 
error  sned  ont  and  taken  and  prosecuted  pur- 
suant to  Act  Cone.  Marcli  S,  1905.  c  1479,  f  12, 
S3  Stat  1081  (U.  a  Comp.  St.  Bupp.  1907,  p. 
208). 

[Ed.  Note.— Fbr  otiier  cases,  see  Appeal  and 
Error,  Dec.  Dig.  K  4,  6.*] 

(Byllaboa  by  the  CoortO 

Error  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Territo- 
ry, at  Ada ;  J.  D.  Dickerson,  Judge. 

Action  by  Tailor  &  Leaverett  against  F.  L. 
Conner.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.  Petition  In  error  dl8- 
miseed. 

3.  W.  Hoclier,  for  plaintiff  In  error.  J. 
B.  Thompson,  for  defendants  In  error. 

TURNER,  J.  This  1«  a  suit  on  a  contract 
for  boring  a  well  brought  originally  in  the 
commisBioners'  court  by  defendants  In  er- 
ror, plaintiffs  below,  against  plaintiff  In  ei> 
ror,  defendant  below,  which  on  appeal  and 
trial  anew  In  the  United  States  Court  for 
the  Indian  Territory,  Southern  District,  at 
Ada,  resulted  In  a  verdict  in  favor  of  plain- 
tiffs and  against  defendant,  upon  which 
final  Judgment  was  rendered  and  entered  on 
October  2,  1907.  On  the  same  day  motions 
for  a  new  trial  and  In  arrest  of  Judgment 
were  filed  and  overruled,  an  appeal  prayed 
and  granted,  and  later  supersedeas  bond  was 
filed  by  defendant  and  approved  by  the 
court  Thereafter,  at  the  same  term,  de- 
fendant as  plaintiff  In  error  filed  his  petition 
for  a  writ  of  error,  which  said  writ  was  on 
October  22,  1907,  allowed  by  the  Honorable 
X  D.  Dickerson,  trial  Judge,  and  the  same 
was  Issued  and  filed  In  the  office  of  the  clerk 
of  said  court  No  citation  issued  and  no  re- 
turn was  made  to  said  writ  On  February 
24,  1006,  plaintiff  in  error  filed  In  this  court 
his  petition  In  error  with  a  transcript  of 
the  record  of  the  trial  court,  which  was  duly 
served  on  defendants  In  error.  Although  the 
cause  has  been  submitted  by  both  sides  on 
brleft,  we  cannot  entwtaln  Jurisdiction  of 
the  appeal  for  the  reason  that  the  Judgment 
of  the  lower  court  cannot  be  reviewed  by 
this  court  under  said  procedure  by  peti- 
tion in  error.  In  Kelley  et  aL  v.  McCombs 
et  al.  (recently  decided  by  this  court  but 
not  yet  offlciallr  reported)  102  Fac.  180,  it 
was  in  effect  held  that  a  Judgment  render- 
ed in  a  suit  in  equity  In  one  of  the  United 
States  Coorto  in.  the  Indian  Territory  prior 
to  the  admission  of  the  state  into  the  Union 
could  be  brought  to  this  court  after  that 
time  only  by  appeal,  and  that  the  federal  ap- 


pellate piocednre  In  force  In  said  terri- 
tory by  Act  Gong.  March  8,  lOOS,  governed 
such  appeal.  See,  also.  Paries  r.  City  of  Ada 
(Okl)  108  Pat  W7. 

It  follows  tliat  as  a  citation  and  writ  of  er- 
ror duly  returned  to  this  court  Is  Indispensa- 
ble to  vest  this  court  with  Jurisdiction  la 
this  cause,  and  as  said  petition  In  enoe  with 
transcript  attached  and  summons  In  error 
brought  nothing  to  this  court  which  we  can 
review,  this  appeal  must  be  dismissed,  and 
it  la  so  ordered.    All  the  Justices  conenr. 

On  Petition  for  Bebearlns. 

After  the  foregoing  opinion  was  banded 
down,  to  wit,  on  August  26,  1900,  there  was 
filed  In  this  court  In  this  cause  the  writ  of 
error  sued  out  and  filed  in  the  trial  eoorC 
October  8,  1907,  and  a  petition  for  rehearing, 
attached  to  which  is  a  waiver  of  Issutuice  of 
summons  In  error  dated  December  6,  1W7, 
alleged  to  have  been  filed  in  this  -court,  with 
averment  In  effect,  that  plaintiff  in  error, 
being  In  doubt  which  way  to  proceed,  ba4 
sought  to  bring  this  case  here  both  by  pro- 
ceeding in  error  with  petition  in  error  and 
transcript  and  by  writ  of  error  pnrsnant  ta 
the  federal  appefiate  procedure  In  tateo  in 
the  Indian  Teriritory  by  Act  Cong.  Marefe 
8,  1909,  c.  1479,  i  12,  8»  SUt  1081  (D.  B. 
Comp.  8t  Supp.  1907,  p.  206),  and  that  thtt 
case  is  properly  here  under  aaM'act  We 
do  not  think  so  for  the  reason  that;  as  noth- 
ing was  done  daring  the  life  of  said  writ 
and  puesnant  thereto  to  lodge  the  transcript 
in  this  conrt,  it  became-  ftmctos  officio  after 
the  time  f of  making  return  tbereunder  bad 
passed,  and  its  subsequent  filing  In  thla 
court  amounted  to  notUlng.  Thia  waa,  ta 
effect  the  gromui  upon  which  the  court  die- 
missed  the  appeal  in  Oastxo  r.  U.  S.,  8  Wall. 
46,  18  L.  Sd.  168,  and  VilUbolDS  v.  V.  6.. 
6  How.  81,  12  Ix  Ed.  882,  m>eaking  of  wfaick 
the  court  in  Mussina  ▼.  Cavaaoa  et  ai.,  4 
WalL  866,  18  U  Ed.  810,  said:  "The  grouna 
of  that  decision,  and  also  of  the  case  of 
VUlabolos  v.  U.  S.,  6  How.  81,  12  Ll  Ed.  8S2. 
which  preceded  it  is  tbe  general  principle 
that  all  writs  which  have  not  been  served, 
and  under  wlilch  aotUng  lias  been  done  ex- 
pire on  the  day  to  wliich  they  were  made 
retumableu  niey  no  longer  confer  any  au- 
thority. An  attempt  to  act  under  them  Is  a 
nullity,  and  new  writs  are  necessary,  if  the 
party  wishes  to  proceed.  *  *  *  In  these 
cases  the  appeals  were  dismissed  because 
no  returns  of  the  transcripts  to  this  court 
were  made  until  by  analogy  to  the  writ  of 
error  the  time  for  making  such  returns  had 
passed;  and  the  wrlta,  U  writs  had  beesi 
issued,  would  have  become  functus  ofllcio." 

The  petition  for  rehearing  is  denied.  All 
the  Justices  concur. 
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THURMAN  «t  al.  v.  STATE. 

(Criminal  Court  of  Appfala  of  Oklahoma.    Sept 
20.  1909.) 

1.  Cbiminai.  Law   (|   101*)— Coubts— Jubis- 
DicnoN. 

A  covnty  court  doe*  not  acquire  jurisdic- 
tion of  a  case  where  a  complaint  signed  and 
\erified  by  private  individual,  is  filed  vith  a 
Justice  of  the  peace,  charging  the  defendant  with 
a  crime  over  which  the  justice  has  no  jurisdic- 
tion, and  the  case  transferred  to  the  county 
court  and  the  proceedings  not  amended  or  in- 
formation filed  by  the  county  attorney. 

[Ed.  Note.— For  other  cases,  se«  Criminal 
Law,  Dec.  Dig.  $  101.*] 

(Syllabos  by  the  Court.) 

2.  Indictment  and  Infobuation  (|  91*)  — 

"WrLLFUIXT"— "Rbcki.essi,t." 

Wilson's  Kev.  &  Ann.  St  1903,  (  2393,  de- 
clares that  every  person  who  "willfully"  dis- 
charges a  firearm  in  a  pubHc  place,  etc.,  is  guil- 
ty of  a  misdemeanor.  A  complaint  charged 
defendants  with  violating  such  section  by  shoot- 
ing "recklessly"  and  in  a  manner  liable  to  in- 
jure some  one.  Held,  that  the  words  "reckless- 
ly" and  "willfully"  were  not  synonymous;  the 
word  "willfully"  being  employed  in  penal  stat- 
ntea  as  synonymous  with  intentionally,  design- 
edly, or  without  lawful  excuse,  while  the  word 
"recklessly"  is  used  to  mean  heedlessly,  care- 
iMSly,  or  indifferent  to  consequences,  without 
contemplating  or  intending;  such  consequences, 
there  being  in  general  a  wide  difference  between 
"intentional"  acts  and  those  resulting  as  the 
consequence  of  recklessness  or  carelessness. 

[EJd.  Note. — For  other  cases,  see  Indictment 
•ad  Information,  Dec.  Dig.  i  91.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  a  DP.  746S-7481.  7S35,  7830;  vol.  7,  pp. 
5099-6001,  vol.  8,  p.  7781.) 

Error  from  Cherokee  County  Court  Sitting 
at  Tahleqaab ;   J.  T.  Parka,  Jndgei 

Joe  Thnrman  and  another  were  convicted 
of  reckless  shooting,  and  they  appeal.  Re- 
Tersed  and  remanded. 

The  plaintiffs  In  error,  who  were  defend- 
ants below,  were  arrested  on  warrant  Issued 
by  Ross  Daniel,  Justice  of  the  peace  In  Cher- 
okee county,  on  a  coniplalnt  made  by  Andy 
Miller,  charging  the  defendants  with  a  mis- 
demeanor "by  shooting  recklessly  and  in  a 
manner  liable  to  injure  some  one."  On  mo- 
tion of  the  county  •  attorney  the  ease  was 
transferred  to  the  county  court  of  Cherokee 
coanty.  The  defendants  were  tried  and  con- 
victed, and  prosecute  appeal  to  this  court. 

Bruce  Ih  Keenan,  for  plaintiffs  in  error. 
Chas.  West,  Atty.  Oen.,  and  Cbas.  L.  Hoore, 
Asst  Atty.  Gen.,  for  the  State. 

OWEN,  J.  (after  stating  the  facts  as 
above).  The  complaint  filed  in  this  case  be- 
fore the  Justice  of  the  i)eace  was  In  the  fol- 
lowing language:  "Now  comes  Andy  Miller, 
after  being  duly  qualified,  say  that  Tobe 
Tharman  and  Jim  Thurman  •  •  *  did  in 
Clierokee  ootmty,  and  in  the  state  of  Okla- 
houa,  on  or  atxwt  tbe  14th  day  at  Marcb,  in 
tbe  y«ar  of  our  Lord  1906,  and  anterior  to 
the  presentment  hereof,  commit  the  crime  of 
misdemeanor  in  the  manner  and  form  as  fol- 


lows, to  wit;  By  shooting; recklessly  and  In 
a  manner  liable  to  injure  some  one  and 
which  was  done  in  Cherokee  county.,  state  of 
Oklahoma  and  which  was  contrary  to  tbe 
form  of  the  statutes.  In  such  cases  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state.  [Signed]  Andy  MlUer."  This 
complaint  was  swotm  to  in  due  form  before 
Ross  Daniel,  Justice  of  the  peace.  On  motion 
of  the  county  attorney  the  case  was  trans- 
ferred to  the  county  court.  This  complaint, 
together  with  the  appeal  bond  of  defendants 
and  a  certified  copy  of  the  docket  entries  of 
the  Justice  of  tbe  peace,  was  filed  in  the  coun- 
ty court  of  Cherokee  county. 

After  the  defendants  were  arraigned  and 
before  entering  tb^r  plea,  they  filed  tlie  fol- 
lowing protest:  "Defendants  each  protest 
against  being  tried  on  the  complaint  read  for 
the  reasons  that  (1)  the  court  has  not  Juris- 
diction in  this  case  to  try  the  defendants  or 
either  of  fbem;  (2)  the  complaint  does  not 
state  a  public  offense  against  the  defendants 
by  the  allegations  therein."  This  protest  was 
by  tbe.  court  overruled,  and  the  defendants 
saved  their  exceptions.  This  protest  should 
have  been  sustained  by  the  court.  Section 
17,  art  2,  Const  Okl.  (Buun's  Ed.  f  2S),  pro* 
vldes  as  follows :  "No  person  shall  be  pros- 
ecuted criminally  in  courts  of  record  for  fel- 
opy  or  misdemeanor  otherwise  than  by  pre- 
sentment or  indictment  or  by  information," 
etc.  Tbe  complaint  filed  in  this  case,  signed 
by  Andy  Miller,  is  not  an  Information.  The 
record  discloses  that  Andy  Miller  was  not  tbe 
county  attorney  or  such  person  as  is  author- 
ized by  law  to  sign  an  information.  Section 
5306  (Wilson's  Rev.  &  Ann.  St  1003)  is  as 
follows:  "Tbe  county  attorney  shall  sub- 
scribe bis  name  to  informations  filed  in  the 
lUTObate  or  district  court  and  indorse  therecm 
tbe  names  of  the  witnesses  known  to  him  j^t 
the  time  of  filing  the  same,"  etc.  In  tbe  case 
of  Evans  v.  WiUls.  97  Pac  1047,  and  report- 
ed and  annotated  in  19  L.  R.  A.  (N.  8.)  1050, 
the  Supreme  Court  of  this  state  in  a  well- 
considered  opinion  by  Justice  Williams  held 
that  no  original  prosecution  can  be  instituted 
in  a  court  of  record  in  this  state  except  by 
presentment  or  indictment  by  a  grand  jury 
or  by  an  information  exhibited  by  a  county 
attorney  or  some  other  officer  thereto  author- 
ized by  law.  After  reriewing  the  authori- 
ties at  length,  the  justice  in  delivering  the 
opinion  used  this  language:  "Hence,  since 
the  adoption  of  our  state  Constitution  no  per- 
son can  be  prosecuted  criminally  in  any  court 
of  record  in  this  state  for  felony  or  misde- 
meanor other  than  by  presentment  or  indict- 
ment by  a  grand  Jury,  or  by  information  ex- 
hibited by  the  county  attorney  or  other  of- 
ficer auttiorized  by  law.  Tbe  Information  fil- 
ed in  this  case  by  tbe  private  prosecutor,  who 
was  neither  the  county  attorney  nor  any  of- 
Seer  authorized  by  law,  was  void."  It  can- 
aot  t»  urged  tliat  inasmuch  as  this  prosecn- 
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tlon  waa  begun  before  the  Justice  of  the 
peace,  and  that  this  complaint  signed  by  An- 
dy Miller  would  authorize  the  prosecution 
there,  that  an  information  was  not  required 
in  the  county  court.  If  the  justice  of  the 
peace  had  jurisdiction  to  transfer  this  case 
to  the  county  court,  it  was  under  section 
5848,  which  provides:  "If,  on  a  trial  before 
a  justice  of  the  peace,  it  appears  that  the  de- 
fendant is  guilty  of  a  misdemeanor,  the  pun- 
ishment of  which  is  beyond  the  jurisdiction 
of  the  Justice  of  the  peace,  he  shall  at  once 
stop  the  trial,  and  certify  the  cause  to  the 
probate  court,  and  it  shall  then  be  amended 
and  proceeded  with  as  if  originally  brought 
in  that  court.  If  such  action  be  brought  be- 
fore the  probate  court  sitting  as  a  justice, 
he  shall  cause  the  Information  to  be  amended 
and  shall  then  proceed  in  like  manner,"  eta 
This  statute  clearly  gives  the  right  to  the 
county  attorney  to  add  to  the  proceedings 
before  the  Justice  of  the  peace  whatever  is 
necMsary  to  bring  them  up  to  the  statutory 
requirements  for  the  prosecution  to  be  begun 
in  the  county  court  In  this  case  he  did  not 
do  that. 

The  protest  filed  by  the  defendants  should 
have  been  sustained  also  for  the  second  rea- 
son urged,  that  the  complaint  does  not  charge 
a  public  offense  against  the  defendants.  Sec- 
tion 2393,  Wilson's  Rev.  &  Ann.  St.  1903,  un- 
der which  this  prosecution  was  had,  is  as 
follows:  "Every  person  who  willfully  dis- 
charges any  species  of  firearm,  air  gun  or 
other  weapon  or  throws  any  other  missile  in 
any  public  place,  or  in  any  place  where  there 
is  any  person  to  be  endangered  thereby,  al- 
though no  injury  to  any  person  i^all  ensue, 
is  guilty  of  a  misdemeanor."  These  defend- 
ants are  charged  with  violating  this  section 
"by  Bhootiug  recklessly  and  In  a  manner  lia- 
ble to  Injure  some  one,"  etc.  The  statute 
prohibits  "willfully  discharging  any  species' 
of  firearms."  The  allegation — shooting  reck- 
lessly— Is  not  synonymous.  It  is  not  always 
necessary  that  the  Indictment  or  Information 
should  follow  the  exact  language  of  the  stat- 
nte.  It  is  snfflclent  If  the  words  are  of  the 
same  meaning.  But  the  word  "recklessly"  is 
not  the  same  as  "willfully."  The  word  "will- 
fully" when  employed  in  penal  statutes  Is 
used  as  a  synonymous  term  with  "Intention- 
ally" or  "designedly,"  or  "without  lawful  ex- 
cnse."  The  word  "recklessly"  means  heed- 
lessly, carelessly,  or  Indifferent  to  consequen- 
ces, without  contemplating  or  intending  those 
consequences.  As  a  general  rule,  there  is  a 
wide  difference  between  intentional  acts  and 
those  results  which  are  the  consequences  of 
recklessness  or  carelessness.  Harrison  v. 
State,  37  Ala.  154,  and  Felton  v.  United 
States,  96  U.  S.  699,  24  L.  Ed.  876.  .  In  the 
case  of  Felton  ▼.  United  States,  in  defining 
the  word  "willfully,"  the  court  uses  this  lan- 
guage: "Doing  or  omitting  to  do  a  thing 
knowingly  and  willfully  implies  not  only  a 


knowledge  of  the  thing,  but  a  determinatiou 
with  a  bad  Intent  to  do  it  or  to  oralt  doing 
It  The  word  "willfully,"  '  says  Chief  Justice 
Shaw,  'in  the  ordinary  sense  in  which  it  is 
used  in  statutes,  means  not  merely  voluntari- 
ly, but  with  a  bad  purpose.'  (Commonwealth 
V.  Kneeland)  20  Pick.  (Mass.)  220.  'It  Is  fre- 
quently understood,'  says  Bishop,  'as  signi- 
fying an  evil  Intent  without  justifiable  ex- 
cuse." "  The  county  court  did  not  acquire 
jurisdiction  of  this  case  for  the  reason  no 
Information  was  filed.  Therefore  the  judg- 
ment of  the  lower  court  is  reversed  and  re- 
manded, with  directions  to  discbarge  the  de- 
fendants. 

FUBMAN,  P.  J,  and  DOILB,  J^  concur. 


Ex  parte  MINGLE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept 

2S,  1909.) 

1.  Habeas  Cobpds  (§  !•)— Natubk  or  Wbit— 
Constitutional  Goabantt. 

Section  10  of  the  Bill  of  Rigbbi  provides: 
"The  privilege  of  the  writ  of  habeas  corpna 
shall  never  be  suspended  by  the  authorities  of 
this  state."  Held,  that  the  writ  of  habeas  cor- 
pus is  a  writ  of  right,  and  cannot  be  abrogated 
or  its  efficiency  impaired  by  statute,  and  the 
cases  within  the  relief  afforded  by  the  writ  at 
common  law  cannot  be  placed  beyond  its  reach 
under  the  constitutional  guaranty. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Ont  Dig.  i  1 ;  Dec.  Dig.  S  1.*] 

2.  Constitdtional  Law  (|  271*)— Depbiva- 

TION  OP  LlBEBTT. 

The  act  of  criminal  procedore  of  Okla- 
homa (Wilson's  Bev.  &  Ann.  St  1803,  {  6771; 
Sess.  Laws  1905,  p.  334,  c.  29,  art.  2,  i  1)  pro- 
rides  that  upon  conviction  and  sentence  for  a 
crime  punishable  by  death  or  Imprisonment  for 
life  the  crime  is  not  bailable,  aad  that  In  all 
cases  where  the  sentence  is  for  a  crime  not 
bailable  the  appeal  shall  suspend  execution,  un- 
til the  matter  is  determined  and  the  defendant  In 
the  meantime  shall  be  confined  to  the  stats 
prison. 

Held,  upon  petitioner's  demurrer  to  respond- 
ent's answer  and  return  showing  conviction  and 
sentence  to  Imprisonment  for  life,  commitment 
issued,  and  appeal  taken,  that  said  provision 
does  not  disparage  any  substantial  rights  or 
constitutional  guaranty,  and  is  not  repugnant  to 
or  inconsistent  with  the  Constitution  of  Okla- 
homa. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  (  760;  Dec.  Dig.  «  271.»] 

3.  Habeas  Corpus  (J  30*)— Scope  of  Wbit— 
Ibbequlab  Conviction— Jubisdiction. 

If  the  judgment  and  sentence  or  commit- 
ment under  which  a  defendant  is  restrained  is 
irregular  or  erroneous  m*ely,  and  the  court  ren- 
dering the  judgment  and  issuing  the  commit- 
ment had  jurisdiction  to  render  such  judgment 
and  issue  the  commitment,  the  Criminal  Court 
of  Appeals  will  not  interfere  by  writ  of  habeas 
corpns. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig,  §  25;   Dec.  Dig.  S  30.*] 

4.  C^ailJNAZ.  liAW   a  649*)— TBIAt.— Absbitob 

or  JuoQK. 

TTpon  an.  agreed  statement  of  facts,  show- 
ing that  during  the  progress  of  the  trial  the 
trial  jndge  at  divers  times  during  adjonrmnents 


•Vor  ot^er  cases  see  aometopie  and  aecUan  MUMBBR.tii  D«o.  *  Am.  Digs.  UOT  to  4at»,  *  Rsporter  IndezM 


Digitized  by 


Google 


OU) 


BX  PASTE  MINfiLa 


before  the  final .  Bubmtasion  of  the  case  to  the 
jury  left  Oklahoma  county  and  went  to  Cana- 
(I'na  county,  but  was  present  the  entire  time 
l..e  jury  were  deliberating  of  their  verdict,  held, 
that  the  absence  of  the  trial  judge  during  the 
adjournments  could  in  no  wa^  affect  the  legal- 
ity of  the  proceedings,  and  did  not  deprive  the 
court  of  the  power  or  jurisdictioo  to  render 
judgment  and  issue  ptciiess  for  the  imprison- 
ment of  the  defendant.  In  re  Patswald,  6  OU. 
780,  50  Pac.  139,  distinguialied. 

[E!d.  Note.— For  other  ,  cases,  see  Criminal 
Law,  Dec  Dig.  S  649.»] 

(Syllabus  by  the  Court.) 

Habeas  corpus  on  petition  of  Forest  Cedl 
Mingle.    Writ  dealed. 

GIddlnge  &  Giddlng»  and  Ross  N.  LlUard, 
for  petitioner.  B.  £.  Reardon,  County  Atty., 
for  respondent 

DOTLB,  J.  The  petltlonef,  Forest  Cecil 
Mingle,  was  tried  and  convicted  In  the  dis- 
trict court  of  the  Thirteenth  judicial  district, 
sitting  in  and  for  Oklahoma  county,  of  the 
crime  of  murder,  and  sentenced  to  b«  impris- 
oned In  the  state  penitentiary  at  hard  labor 
for  the  term  of  his  natnral  life.  The  peti- 
tion avers  that  all  of  the  proceedings  under 
which  lie  was  tried  and  convicted  were  co- 
ram non  Jndlce,  and  void,  and  that  lie  is  de- 
prived of  his  liberty  without  due  process  of 
law.  The  answer  and  return  to  the  writ 
show  tiiat  the  petitioner  Is  held  by  H.  D. 
Garrison,  sheriff  of  Oklahoma  county,  under 
a  commitment,  containing  a  certified  copy  of 
the  entry  of  the  judgment  and  sentence  In 
said  case.  The  defendant  interposed  a  de- 
murrer to  the  answer  and  return  of  respond- 
ent on  the  ground  that  the  law,  which  pro- 
vides that,  after  conviction  and  sentence  for 
a  crime  punishable  by  death  or  by  Imprison- 
ment for  life  In  the  state  penitentiary,  the 
crime  is  not  ballahle,  and  that  In  all  cases 
where  the  sentence  Is  for  a  crime  not  baila- 
ble the  appeal  shall  suspend  execution  until 
the  matter  is  determined  by  tbe  Criminal 
Conrt  of  Appeals,  and  the  defeVidant  In  the 
meantime  shall  be  confined  to  the  state  pris- 
on (Wilson's  Rev.  &  Ann.  St  1903,  §  5771 ; 
Sess.  Law's  1905,  p.  334,  c.  29,  art  2,  f  1),  Is 
nnconstltatlonal.  In  this,  that  it  deprives  pe- 
titioner of  ToSb  liberty  by  confining  hlin  In  the 
state  penitentiary  pending, his. appeal  to  this 
conrt. 

The  argument  of  counsel  for  petitioner  Is : 
Tltat  this  provision  of  the  laws  of  Oklahoma 
Territory  is  repugnant  to  thp  Constitution, 
and  did  not  become  a  part  of  the  law  of  this 
state.  But  no  particular  itrovlsion  of  the 
(SoBStitntlon  inconsistent  therewith  haq.b^n 
pointed  out  We  cannot  ag|«e  with  counsel 
in  their  contention.  The  CopsUtiition  grants 
power  to  the.  legislative  hranch  of  the  govern- 
jnent  to  provide  by  proper  legislation .  the 
HBUiBQr  in  which  appeals  in  criminal  qa^es 
may  be  tafce^.  The  language  of  the  la>f  is 
plain  and  nnamblgaous,  and  proirideis  tdliat  tbe 


appeal  ediall  suspend  execution  nntil  the  mat- 
ter is  determined  upon  the  appeal,  and  the 
defendant  In  the  meantime  shall  be  confined 
in  the  state  prison.  The  defendant  is- enti- 
tled to  the  advantage  of  every  right  which 
the  law  securea  to  him  before  his  convlctiMi 
Is  made  flnaL  He  has-  the  right  of  appeal, 
and  In  this  class  of  crimes,  while  his  appeal 
is  pending,  although  confined  in  tbe  poilteii'- 
tiary,  It  is  his  privilege  not  to  be  held  at  hard 
labor.  To  this  extent  only  the  pendency  of 
his  appeal  stays  the  execution  of  the  judg- 
ment' and  sentence.  We  do  not  see  that  this 
provision  of  the  law  deprives  the  petitioner 
of  any  constitutional  right.  The  ofltense  Is 
not  bailable,  and  he  stands  committed  by  a 
court  of  competent  jurisdiction.  The  demur- 
rer Is  therefore  overruled.  It  Is,  however, 
apparent  from  the  record  before  this  court 
that  there  Is  a  defect  In  the  judgment  and 
sentence.  It  does  not  Include  imprisonment 
at  hard  labor,  the  penalty  prescribed  by  tlie 
\Aw.  This  should  be  corrected  by  a  nnuc  pro 
tunc  order. 

The  cause  was  submitted  on  an  agreed 
statement  of  facta  The  pertinent  part  Is  set 
forth  In  tbe  fourth  and  sixth  paragraphs,  as 
follows : 

"Fourth.  That  during  the  progress  of  said 
cause  and  on  the  16th  day  of  July,  1909,  and 
at  other  times,  the  district  judge  presiding 
In  said  cause,  John  J.  Carney,  left  Oklahoma 
City,  where  said  cause  was  being  tried,  af|- 
er  adjourning  court  for  the  day,  and  went 
to  'Canadian  county,  and  that  upon  several 
occasions  during  the  trial  of  said  cause, 
which  commenced  upon  the  28th  day  of  June. 
1909,  and  ended  on  the  17th  day  of  July,  1909, 
the  said  district  judge  was  absent  from  the 
county  of  Oklahoma  and  In  Canadian  county, 
Oklahoma ;  and  that  at  the  time  that  the  said 
judge  John  J.  Carney  was  absent  from  the 
county  of  Oklahoma  during  the  trial  of  said 
cause  it  wns  after  the  adjournment  or  sus- 
pension of  the  functions  of  the  jury  and  the 
court  In  said  cause." 

"Sixth.  There  was  no  court  In  session  In 
Canadian  durlug  the  progress  of  this  said 
trial,  and  during  the  entire  time' the  jury  In 
the  aforesaid  case  were  deliberating  the 
judge  of  the  district  court,  .John  J.  Carney, 
was  present,  and  could  have  been  reached  by 
the  said  jury  at  any  time  they  could  have 
wanted  his  presence." 

The  primary  proposition  presented  In  this 
ca  ?  Is. that  of  the  function  of  a  writ  of 
habea^.  corpus,  where  the  petitioner  stands 
committed  on  a  final  judgment  of  conviction 
•by  a  court  of  competent  jurisdiction.  .Sec- 
tion 4867.  Wilson's  Rev.  &,  Ann.  St  1903,  pro- 
vides: ">'^  court  or  judge  shall  inquire  Into 
the  legaliiy  of  any  judgment .  or  process, 
whereby  the  party  Is  In  custody,  or  dJbichargie 
him  when  .the  term  of  commitment  has  not 
expired  in  either  of  the  oases  foHowlng: 
Second.  Upon  apy   process   issaed   on   any 
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final  judgment  of  a  ooiirt  of  eompebatb  Jnris- 
diction."  It  Is  obrlooa  that  the  proposition 
presented  la  not  open  for  consideration  In  a 
habeas  corpus  proceeding.  This  court  will 
not  look  beyond  the  judgment  In  habeas  cor- 
pus proceedings,  except  when  the  question  of 
power  or  want  of  Jurisdiction  is  raised.  Oth- 
er qnestlons  must  be  tested  on  appeal  or  writ 
of  error. 

Counsel  for  petitioner  seem  to  rely  npon 
and  earnestly  argue  that  the  doctrine  an- 
nounced by  the  Supreme  Court  of  the  Terri- 
tory in  the  case  of  In  re  Patswald,  6  OkL 
789,  50  Paa  139,  Is  directly  the  contrary  of 
the  Tiews  herein  expressed.  The  holding  of 
the  Territorial  Supreme  Court  in  that  case 
meets  the  approval  of  this  court,  but  that 
case  Is  clearly  distinguished  from  the  case 
at  bar  In  the  Patswald  Case  the  agreed 
statement  of  facts  shows  that  at  the  Novem- 
ber term,  1895,  of  the  district  court  of  Okla- 
homa'county,  the  petitioner  was  tried  for  the 
crime  of  perjury;  that  on  the  21st  day  of  De- 
cember, 1895,  the  cause  was  submitted  to  the 
jury,  and  they  retired  in  charge  of  bailiffs 
to  deliberate  and  consider  of  their  verdict; 
that  the  court  upon  the  retirement  of  the  Jury 
adjourned  until  the  23d  Inst;  that  on  the 
23d  It  adjourned  untu  the  24th,  when  the 
-court  was  again  adjourned  until  the  26th. 
When  the  court  was  adjourned  on  December 
24tb,  Judge  Scott,  the  presiding  Judge,  im- 
mediately left  Oklahoma  City  and  went  to 
Kormau,  in  Cleveland  county,  and  there  open- 
ed an  adjourned  term  of  the  district  court  of 
Cleveland  county,  and  there  transacted  a 
Inrge  amount  of  business.  On  December  26th 
.Iiidge  Scott  returned  to  Oklahoma  City,  open- 
ed  court,  and  received  the  verdict  of  JUie  Jury 
In  this  case.  During  all  the  time  the  presid- 
ing judge  was  absent  from  Oklahoma  City, 
the  jury  remained  In  charge  of  the  bailiffs 
,and  in  consideration  of  the  case,  and  were  de- 
liberating upon  the  case  and  of  their  verdict. 
Mr.  Justice  Tarsney,  delivering  the  opinion 
of  the  court  in  part,  says:  "We  concede  the 
correctness  of  the  proposition  of  counsel  'that 
,a  judge  has  power  to  adjourn  his  court  from 
time  to  time,  and  nothing  that  he  does  in 
the  Interval  can  have  the  effect  of  depriving 
him  of  the  jwwer  of  holding  his  court  when 
the  recess  expires.'  That  proposition  Is  not 
Involved  here.  It  is  not  necessary  to  review 
authorities  to  show  that  Judge  Scott,  when 
he  returned  to  Oklahoma  City  on  December 
26th,  might  have  resumed  business  and  tak- 
en up  any  other  matters  then  pending  in  his 
court.  We  concede  this,  and  we  concede  that 
the  presiding  judge  need  not  sit  at  his  bench 
or  remain  in  a  courtroom  while  a  Jury  are 
deliberating  of  a  verdict  He  may  take  a  re- 
cess or  adjourn  as  to  all  other  business  from 
day  to  day,  or  for  rest  or  refreshment,  but 
be  caniabt  suspend  the  functions  of  the  court 
as  to  the  case  of  which  the  Jury  are  delib- 
erating. He  need  not  remain  actually  on  the 
bench  or  In  the  coortroom,  but  he  must  re- 
■nra  In  where  he  may  exercise  his  functions  as 
a  court;  that  Is,  at  the  place  where  the  court 


is  by  law  required  to  be  held.  He  cannot  be 
at  another  place  or  engaged  In  another  busi- 
ness which  precludes  the  exercise  of  such 
functions."  Section  5242  of  our  Statutes  of 
1893  provides:  "WhUe  the  jury  are  absent 
the  court  may  adjourn  from  time  to  time  as 
to  other  business,  but  it  Is  nevertheless  deem- 
ed open  for  every  purpose  connected  with  the 
cause  submitted  to  them,  until  a  verdict  is 
rendered  or  the  Jury  discharged."  The  court 
cannot  be  adjourned  or  Its  functions  suspend- 
ed as  to  the  cause  submitted  to  the  jury. 
And  in  conclusion  says:  "This  court  takes 
Judicial  knowledge  that  CUdahoma  county  Is 
in  the  Third  judicial  district;  that  the  dis- 
trict is  composed  of  the  counties  of  Oklaho- 
ma, Cleveland,  and  Pottawatomie;  that  Hon. 
Henry  W.  Scott  was  the  presiding  Judge  of 
said  district  There  is  but  one  district  court 
and  one  distriet  Judge  in  the  district  Ooorts 
cajinot  be  held  in  two  counties  in  the  same 
district  stooltaneously.  In  re  MlUington,  24 
Kan.  214;  In  re  Dossett,'  2  Okl.  369,  37  Pac. 
1071.  A  oenrt  cannot  be  aqtually  in  session 
In  one  -eounty  and  constructively  in .  session 
tn  another  at  the  same  time.  When  the  dis- 
trict court  of  Cleveland  county  was  open  and 
transacting  business  on  Deoemher  24,  1895, 
it  was  aot  and  could  not  be  open  for  afxy  pur- 
pose In  Oklahoma  county  at  the  same  time. 
The  action  of  the  judge  In  leaving  the  place 
where  the  court  could  be  held  for  the.  trial 
of  the  cause  suspended,  the  functions  of  the 
court  in  the  cause  to  the  substantial  preju- 
dice of  the  defendant,  closed  the.  court  in  vio- 
lation of  the  statute  which  required  it  to  be 
kept  open  until  the  Jury  had  returned  a  ver- 
dict or  until  they  should  be  discharged,  and 
thereby,  by  operation  of  law,  discharged  the 
Jury,  and,  in  our  opinion,  all  the  subsequent 
proceedings  In  the  cause  were  coram  sou  Ju- 
dice,  and  void."  Under  the  territorial  rule 
two  terms  of  a  district  court  could  not  be 
held  in  one  district  on  the  same  day,  and, 
when  Judge  Scott  convened  court  in  Cleve- 
land county,  the  term  In  Olkahoma  county 
became  adjourned  by  operation  of  law  while 
the  Jury  were  deliberating  upon  their  verdict, 
and  therefore  further  proceedings  In  the  case 
were  extrajudicial  and  void. 

In  the  case  of  In  re  MilUngton,  supra,  Mr. 
Justice  Brewer,  delivering  the  opinion  oif  the 
court,  said:  "The  organic  law  of  the  state 
provides  for  one  district  Judge  in  each  judi- 
cial district,  to  be  elec^ted  by  the  people  of 
the  district  Const  art  8,  J  5.  •  •  •  The 
commencement  of  a  term  is  a  legislative  com- 
mand to  the  elected  judge  to  be  present  and 
discharge  the  Juridical  duties  devolving  tip- 
on  him  In  that  county.  It  operates  as  a  sus- 
pension of  his  duties  In  all  other  counties  in 
his  district,  and  suspends  or  closes  the  terms 
In  those  counties.  •  •  •  And  the  Legisla- 
ture by  terms  name  the  tlfflel  of  his  attend* 
ance.  Impliedly,  thereby  comtbanding  him 
to  attend  In  one  eomity,  it  equally  cominands 
him  to  leave  all  the  others.  Th^  xatw  of 
Orable  V.  State,  2  O.  Greene  (Iowa)  559,  Is 
strongly  in  point    Under  similar  provisions. 
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the  f^tipreme  Oonrt  of  towa  there  held  that 
tbe  term  In  one  county  waB  closed  on  the  day 
the  term  was  bj  law  to  commenoe  In  anoth- 
er. It  aaya:  'From  the  constitution  of  our 
Judicial  system  It  Is  apparent  that  the  court 
cannot  be  held  in  two  conntles  In  the  same 
district  on  the  same  day,  and  by  one  and  the 
same  Judge.'  So  we  say  here  there  Is  but  one 
district  court  and  one  district  Judge  in  a  dis- 
trict. The  officer  Is  not  to  be  duplicated,  and, 
when  a  term  commences  In  one  county,  the 
court  everywhere  else  In  the  district  Is  closed 
or  suspended."  The  Constitution  of  the  state 
of  Oklahoma  has  no  provisions  similar  to 
those  construed  In  the  foregoing  cases.  The 
proTlslon  of  the  state  Constitution  is  as  fol- 
lowa:  "WbeneTer  the  public  business  shall 
require  It,  the  Chief  Justice  may  appoint  any 
district  Judge  of  the  state  to  hold  court  In 
any  district,  and  two  or  more  district  Judges 
may  sit  In  any  district  separately  at  the  same 
time."  Const  art  7,  t  O-  ia  the  case  of  In 
re  Dossett  2  Okl.  3G9,  37  Pac.  1006,  Mr.  Jus- 
Uce  Scott  has  well  snld  that:  "Courts  in  all 
clyillzed  countries  are  Instituted  for  the  dis- 
patch of  public  business,  and  are  not  to  be 
circumscribed  by  legal  technicality,  in  this 
rapid  commercial  era,  by  the  rusty  usages  of 
the  past,  but,  adapting  themselves  to  the  pro- 
gressive march  of  civilization,  must  conform 
their  rules  of  procedure  to  meet  the  neces- 
■itlefl  of  the  age."  By  reason  and  authori- 
ty, the  objections  urged  by  the  petitioner 
against  the  legality  of  his  trial  must  be  de- 
cided against  him.  This  court  takes  Judicial 
knowledge  that  Oklahoma  county  and  Cana- 
dian county  comprise  the  Thirteenth  Judicial 
district,  and  that  said  district  has  t^o<  regu- 
lar divisions  under  the  Constitution.  The 
fact  that  the  trial  Judge  visited  Ma  home 
within  the  district  dbring  adjournments  prior 
to  the  final  submission  of  the  case  to  the  Jury 
could  In  no  way  affect  the  legality  of  the 
proceedings.  The  presence  of  the  trial  Judge 
was  not  essential  durhig  the  adjournments. 
It  follows  that  petitioner  Is  lawfully  Im- 
prisoned under  said  Judgment  and  sentence. 
Therefore  the  appllcatioa  and  writ  of  taa* 
beas  corpus  will  be  denied. 

FCBMAN,  P.  J.,  and  OWEN,  J,,  concur. 


(S  out.  Cr.  24) 

SR.\RF  T.  8TATB. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept 
29,  1000.) 

Statutes  (|  267«>— TatAi/— PBOCEDtm*— What 

Law  GbVEBRfl. 

A  defendaot  charged  with  the  commlssioo 
at  a  crime  is  entitled  to  be  tried  and  dealt  with 
nnder  the  laws  as  they  existed  at  the  timp  of 
the  allesed  commiMloa  of  the  ofTettae  of  which 
he  stands  charged,  in  all  mattein  where  auob 
laws  vouchsafe  to  him  a  subitaatial  protection. 

(Ed.    Note>— For   other   cues,    vre  ,  Statutes, 
Cent  Dig.  S  850;    Dec  Dig  |  267.*] 

(Syllabus  by  the  Court) 


Error  (Tom  District  Court,  Adair  Count?; 
R.  T.  Nance,  Judge. 

Johi^  W.  Sharp  was  convicted  of  man- 
slaughter, and  he  brings  error.  Beversed 
and  remanded. 

John  W.  Sharp,  the  ^IntlS  Iq  error  in 
this  case,  was  Indicted  for  the  crime  of  mur- 
der by  a  grand  Jury  in  the  United  States 
court  for  the  Northern  district  of  the  In- 
dian Territory,  the  Indictment  being  filed 
In  open  court  on  the  presentment  of  the 
grand  Jury  at  Salllsaw,  In  the  Northern  dla- 
trlct  of  the  Indian  Territory,  on  December 
12,.  1006,  and  accusing  him  of  having  com- 
mitted the  crime  of  murder  within  the 
Northern  district  of  the  Indian  Territory  on 
the, 28th  day  of  November,  A.  D.  1906,  by 
shooting  and  killing  one  William  Powell. 
The  case  against  the  plaintiff  In  error,  de; 
fendant  below,  was  pending  and  undeter^ 
mined  in  the  United  States  court  for  the 
^^o^them  district  of  the  Indian  Territory  at 
the  time  the  territory  of  Oklahoma  and  the 
Indttut  Territory  were  admitted  Into  ib» 
Union  as  the  state  of  Oklahoma.  Undei;  the 
Constitution  of  the  state  of  Oklahoma  and 
the  enabling  act  the  case  was  duly,  trans-, 
f erred  and  docketed  in  the  district  court  of 
Cherokee  county,  state  of  Oklahoma,  tbjs, 
crime  having  beea  alleged  to  have  bee^  com- 
mitted within  the  town  of  Tahlequah,  which 
said  town  Is  located  within  the  geograiAlcal 
limit*  of  what  was  the  Northern  district  of 
the  Indian  Territory,  and;  la  bow  Cbftrokeo 
county,  state  of  Oklahoma.  That  on  Ai^l 
20,  1008,  the  said  John  W.  Sharp. filed. bla 
application  for  a  change  of  venue  ia  tho 
district  court  of  Cherokee  county,  state -of 
Oklahoma,  which  sold  application  was  duly 
allowed,  and  said  cause  transferred  for  trial 
to  the  district  cotnt  «f  Adair  conntjr// state 
of  Oklahoma.  That  tiiereafter,  and  on  tta^ 
8th  day  of  May,  1908,  the  cause  prooeede* 
to'  trial,  and  the  defendant  was  coi^vieted  of 
the  crlmel  of  manslaughter,  and,  his  motioaa 
for  a  new  trial  and  in  arrest  of  Judgment 
having  been  overruled  by  the  court,  the  de- 
fendant was  on  May  16,  1008,  sentenced  to 
b0  confined  in  the  state  pienltentlary  at  Lans- 
ing for  the  term  of  10  years,  sentence  to  be- 
gin ftom  said  date,  and  that  in  addition  to 
Said  sentence  the  defendant  pay  a  fine  of 
1600.  The  defendant  prayed  an  appeal,  and 
hh9  bond  was  fixed  at  95,000.  The  bond  hav- 
ing been  approved,'  the  defendant  was  re- 
leased pending  appeal,  and  this  case  Is  'how 
before  this  court  tot  review  upon  petition 
In  error  and  case-made. 

Thomas  H.  Owen,  being  of  eounsel  for  the 
defendant  In  the  trial  of  this  cause  !>elow, 
was  disqualified  to  sit  In  this  case  in  this 
court,  and,  the  fact  having  been  duly  certi^ 
fled  to  the  Oove^or  as  provided  for  by  law, 
J'restdQ  S.  Davis,  of  Vlnlta,  Okl.,  was  duly 
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commtsstoned  by  tbe  Gorernor  to  sit  In  this 

case  08  special  Judge. 

Soper  ft  HucUeberry,  Thomas  H.  Owen, 
and  Wm.  M.  Cravenis,  for  plaiutlS  In  error. 
Chas.  West,  Atty.  Gen.,  and  E.  G.  Spilman, 
ABBt  Atty.  Gen.,  for  tbe  State. 

DAVIS,  Special  Judge  (after  stating  the 
facts  as  above).  This  crime  was  alleged  to 
have  been  committed  prior  to  statehood,  and 
the  defendant  charged  with  the  crime  of 
murder  by  indictment  in  the  United  States 
court  for  the  Northern  district  of  the  Indian 
Territory,  prior  to  statehood.  The  case  did  not 
come  on  for  trial  until  after  the  territory 
of  Oklahoma  and  the  Indian  Territory  were 
admitted  into  the  Union  as  the  stdte  of  Ok- 
lahoma, and  until  after  the  Constltatlon  of 
the  state  of  Oklahoma  had  been  adopted, 
and  the  act  of  Congress,  approved  March  4, 
1907,  c.  2911,  34  Stat  1286,  known  as  tbe 
-"Elnabling  Act,"  had  been  passed.  There 
are  a  number  of  questions  raised  and  saved 
by  the  objections  and  exceptions  of  counsel 
for  plaintiff  In  error,  as  disclosed  by  the  rec- 
ord, the  most  Important  of  which  are:  What 
law  of  procedure  shall  apply  in  the  trial  and 
decision  of  this  case  aj^ainst  the  plaintiff  in 
error?  Shall  the  law  of  Arkansas,  as  adopt- 
ed by  Congress  and  pnt  in  force  in  the  In- 
dian Territory  at  the  time  of  finding  the 
Indictment  against  plaintiff  In  error,  apply, 
or  Shan  the  Constitution  and  laws  of  the 
state  of  Oklahoma  and  tbe  laws  of  the  ter- 
ritory of  Oklahoma,  as  extended  over  the 
Indian  Territory  by  act  of  Congress  known 
as  the  "BnaMlng  Act,"  apply? 

In  tbe  ease  of  United  States  ▼.  Haskell 
et  al.  (Dtet.  Ct,  B.  IK  Okl.)  decided  April  10; 
1900,  and  fonnd  in  169  Fed.  449,  this  ques- 
tion was  before  the  -  court  on  a  motion  to 
quash  certain  indictments  found  against  tbe 
defendaats  therein,,  charging  them  with  a 
conspiracy  continuing  to  the  date  of  the  in- 
dictments, 'and  alleging  that  the  last  overt 
acts  that  affected  the  objects  of  the  con- 
spiracy were  committed  by  the  accused  at  a 
date  prior  to  the  termination  of  the  terri- 
torial government  for  the  Indian  Territory; 
In'tbis-case,  MRrsbsU,  District  Judge,  in  dis- 
ouBsing  the  third  ground  of  tbe  motion  to 
quash,  which  Is  as  follows:  "(.3)  Tbe  fact 
that  tbe  grand  Jury  which  returned  the  in- 
dictments consisted. of  21  grand  Jurors  in- 
stead of  16,  the  number  claimed  to  tiave 
been  prescribed  by  law  at  tbe  date  of  the 
offenses  charged" — said: 

"The  third  objection,  going  to  tUe  validity 
of  the  grand  Jury,  is  of  more  weight.  The 
crimes  charged  are  alleged  to  have  been 
committed  Ju  the  Indian  Territory;  that  Is 
to  say,  tbe  several  Indictments  are  found 
under  section  5440  of  the  Revised  Statutes 
<U.  S.  Comp.  St  1901,  p.  3676).  and  each 
charge  a  conspiracy  continuing  to  the  date 
of  the  indictment  but  the  last  overt  act, 
alleged  to  affect  the  object  of  the  conspiracy, 


18  of  a  date  prior  to  tbe  termiuatlon  of  the 
territorial  government.  The  crime  was  then 
complete,  and  the  defendants  then  became, 
if  at  all,  liable  to  the  penalty.  At  that  time 
Congress  had  establlAed  United  States 
courts  in  tlie  Indian  Territory,  and  bad  ex- 
tended over  and  put  in  force  there  certain 
laws  of  the  state  of  Arkansas,  Including 
section  3991  of  Mansfield's  Digest  of  the 
Laws  of  Arkansas,  which  reads: 

"  'A  grand  Jury  of  16  persons  shall  be  se- 
lected from  those  designated  as  grand  Ju- 
rors, but  if  any  shall  be  absent,  incompetent 
to  sen'e,  or  excused,  the  deficit  shall  be  made 
up  by  taking  a  eufllclent  number  of  com- 
petent alternates  present  In  the  order  In 
which   their  names  appear  upon   the   list' 

"This  was  the  only  statute  regulating  the 
number  of  grand  Jurors  In  the  constitution 
of  a  grand  Jury  which  was  in  force  in  the 
Indian  Territory  at  the  date  of  the  alleged 
crimes,  unless  section  808  of  the  Revised 
Statutes  (U.  S.  Comp.  St  1901,  p.  626)  of 
the  United  States  was  applicable  therein, 
a  matter  to  be  presently  considered.  Be- 
fore the  statutes  of  the  state  of  Arkansas 
had  been  extended  over  the  Indian  Terri- 
tory, it  had  been  the  subject  of  construction 
by  the  Supreme  Court  of  that  state  in  the 
case  of  Harding  v.  State,  22  Ark.  210,  and 
It  was  there  held  that  no  grand  Jury  con- 
sisting of  more  than  16  persons  compiled 
with  its  provisions,  and  that  an  indictment 
returned  by  a  grand  Jury  of  17  persons  must 
be  quashed.  This  construction  -  of  the  stat- 
ute must  be  assumed  to  have  been  known 
to  thp  Congress  of  the  United  States,  and 
It  accompanied  the  statute  when  extended. 
The  indictments  here  In  question  were  each 
found  by  a  grand  Jury  consisting  of  21  per- 
sons. After  tbe  commission  of  the  offense 
and  before  any  prosecution. therefor,  the  In- 
dian Territory  bad,  together  with  the  terri- 
tory of  Oklahoma,  beep  admitted  to  the  Un- 
ion as  the  state  of  Oklahoma.  United  States 
Circuit  and  District  Courts  had  been  orgajv 
Ised  therein,  and  had  been  given  Jurisdiction 
of  offenses  theretofore  committed  In  the  re- 
spective territories  so  far  as  the  same  would 
have  beep' wltbin  the  Jurisdiction  of  such 
courts  if  committed  within  a  state.  The  in- 
dictments were  thereafter  found  In  the  Unit- 
ed States  District  Court  for  the  Eastern  dis- 
trict of  Oklabtfma,  and  It  la  Claimed  that  the 
grand  Jury  in  question  was  legally  constitut- 
ed under  tbe  provisions  of  section  SOS  of  the 
Revised  Statutes  of  tbe  United  States.  That 
section  provides,  among  other  things,  that 
every  grand  Jury  impaneled  before  any  dis- 
trict or  circuit  court  shall  consist  of  not  less 
than  16  nor  more  than  23  persons.  It  be- 
comes Important,  then,  to  consider  whether 
that  section  of  the  statute  was  applicable 
to  the  United  States  courts  of  the  Indian 
Territory  when  the  offenses  were  committed; 
or,  if  not,  the  effect  as  to  the  defendants  of 
the  subsequent  legislation  which  transferred 
Jurisdiction  of  tbe  offenses  charged  to  the 
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United  States  District  Court  of  tbe  Baat^m 
district  of  OklahomA. 

"Section  SOS  of  tbe  Eevised  Statutes  was 
expressly  llmUed  to  grand  Juries  impaneled 
In  a  United  States  district  or  circuit  court 
Tl»e  courts  of  tbe  Indian  Territory  were 
cocrts  of  tbe  United  States,  but  not  district 
or  circuit  courts  of  tlie  United  States  within 
section  80S.  The  dual  jurisdiction  exercised 
by  the  United  States  courts  of  the  Indian 
Territory  is  besides  the  question.  They  did 
not  fall  within  the  desci;lptlon  of  the  courts 
named  in  section  808,  and  that  section  bad 
no  application  within  any  territory  of  the 
United  States.  This  was  settled  by  tbe  Su- 
preme Court  of  the  United  States  in  Reyn- 
olds T.  United  States,  98  U.  S.  145,  25  L.  Ed. 
244,  and  needs  no  elaboration.  But,  when 
these  indictments  were  found,  section  80& 
of  tbe  Kevlsed  Statutes  applied  by  reason 
of  legislation  which  took  effect  after  tbe 
commission  of  tbe  pfCeuses  char^ei^.  It  au- 
thorized a  grand  jury  consisting  ol  not  lestf 
than  16  nor  more  than  23  persons,  and  tbe 
grand  Jury  in  question  was  within  tbe  max- 
imum limit  prescribed.  Was  tbe  subsequent 
legislation,  which  for  the  first  time  made 
this  provision  of  tlie  statutes  applicable  to 
tbe  prosecution  of  the  defendants,  ex  post 
facto  as  to  tbem,  find  forbidden  by  section 
0  of  article  1  of  tbe  Constitution  of  tbe  Unit- 
ed States,  so  far.  as  it  authorized  a  grand 
jury  consisting  of  mor<  tban  16  persons?  It 
Is  evident  that. tbe  change  was  of  importance 
to  the  defendants.  Neither  before  nor  after 
statehood  coald  tliey  be  beld.to  answer  the 
crime  charged  unlew  on  a  presentment  or 
indictment  of  a  grand  jury;  but^  if  fought 
to  lie  indicted  before  statehood,  five  dissent- 
ing grand  jurors  of  the  entire  number  could 
have  precluded  the  finding  of  an  indictment^ 
while  after  statehood,  and ,  as  the  grand 
jury  was  In  fact  constituted.  It  reqoiriad  not 
less  tban  ten  dissenting  jurors  to  bare  the 
same  effect.  That  the  situation  was  altered 
to  tbe  disadvantage  of  the  defeadantfi  is  ap* 
parent 

"Bat  It  la  argned  that  this  Is  mer*  mattef 
of  procedure,  and  that  one  accused  at  crlmf 
has  no  vested  right  In  t>elng,f>ro8<ec«ted  la 
accordance  with  tbe  aaetbod»_of  prqcednrf 
In  force  at  tbe  datft  of  tbe  oHec^e.  Thai 
must  be  granted  as  a  general  pnopositiofti 
but  it  la  so  liecaase  a  change  of  proicedars 
ordinarily  imposea  no  bardatali^  on  the  a(s 
cased,  ner  serloasly  altera  fada-poalUoa  to 
his  disadvantage.  In  his  Constltntional, Lim- 
itations, p.  272,  Judge  Cooley  sayas 

"  Tlie  Legislature  may  abolish  conrta  and 
create  new  ones,  and  it  may  preaoribe  alto- 
gether different  modes  of  procedure  In  ita 
discretion,  tbongb  it  cfuutot  lawtnily,  we 
think.  In  ao  doing,  dispense  with  any  of 
those  snbatantial  protections  with  wbicb  tbe 
existing  law  anrronnda  the  person  accuaed 
of  crime.' 

■^be  following  caaea  announoa,  end  lllua- 


trate  tbe  principle:  Krlng  t.  Miaaoorl,  107 
U.  S.  221,  2  Sup.  Ct  443.  27  U  Ed.  500;  Dun- 
can V.  Miasouri,  152  U.  S.  377,.  14  Sup.  Ct 
570,  38  I<.  Sd.  485;  Thompson  v.  Utah,  170 
U.  S.  352,  18  Sup.  Ct  620,  42  L,  Ed.  1061; 
State  of  Utah  v.  Rock,  20  Utah,  38,  57  Fac. 
532.  Here,  though  the  change  was  one  of 
procedure,  I  am  of  tbe  opinion  that  a  sub- 
stantial protection,  designed  by  tbe  law 
for  the  benefit  of  tbe  accused  was,  subse- 
quent to  tbe  commission  of  the  offenses,  If 
not  dispensed  with,  so.  impaired  as  to  in- 
juriously affect  tbe  rights  of  the  accused, 
and  alter  the  situation  to  their  disadvantage, 
so  that  as  to  tbem  it  must  be  held  to  be  es 
post  facto.   .•    •    • 

"It  follows  that  tbe  Indictments  will  toe 
quashed,  but  as  a  grand  jury  can  be  im- 
paneled In  this  court,  consisting  of  16  per- 
sons, and  yet  complying  with  the  require- 
ments of  section  808  of  tbe  Revised  Statutes, 
the  cases,  if  counsel  for  the  government  so 
desire,  will  be  ordered  to  be  submitted  to 
another  grand  jury,  and  tbe  defendants  held 
to  await  tbe  action  of  such  granc  Jury." 

In  tbe  case  of  Crowley  v.  United  States, 
194  U.  S.  461,  24  Sup.  Ct  731,  48  L.  Kd.  1078, 
the  Supreme  Court  of  the  United  States, 
.when  the  question  was  raised  that  a  defect 
in  tbe  constitution  of  a  grand  jury  is  a  defect 
or  imperfection  in  matter  of  form  only,  and 
therefore  cured  by  section  1025  of  the  Revls- 
ed  Statutes  (U.  S.  Comp.  St  1901,  p.  720), 
announced  tbe  following  doctrine,  to  witc 
"That  section  can  have  no  bearing  In  tbe 
present  case,  for  the  disqualification  of  « 
grand  juror  is  prescribed  by  statute,  and 
cannot  be  regarded  as  a  mere  defect  or  Im; 
perfection  in  form.  It  is  matter  of  substance 
wbicb  cannot  be  disregarded  without  preju- 
dice to  an  accused." 

See,  also,  tbe  case  of  Carter  v.  Texas,  177 
U-  S.  442,  20  Sup.  Ct  687,  44  L.  Ed.  839. 

In  the  case  of  State  v.  Carutbers,  98  Pac. 
474,  In  an  opinion  banded  down  November 
19,  1908,  Baker,  Judge,  speaking  for  tbla 
court,  upon  tbe  same  point  under  discasaioQ 
here,  among  other  things,  said: 
.  "Coming  now  to  tbe  secoid  itropositloat 
'What  law  of  procedure  shall  be  applied  la 
the  determination  of  tbe  rights  of  tbe  rela- 
tasY.  We  tit4nk  tbe  law  in  force  in  tbe  In- 
dian Territory  from  tbe  time  chapter  49  of 
Mansfield's  Digest  of  tbe  Laws  of  ^e  8tat» 
of  Arkansas  was  adopted  by  Act  Cong.-  Ifajt 
2,  1890,  c.  182,  26  Stat  81,  and  put  in  foro* 
In  the  Indiim  Territory,  and  contlanlng  ua- 
tU  Oklahiuna  was  admitted  into  the  Uaio^ 
abail  control.  Within  the  meaning  of  tte^ 
jOonatltatlen  of  tbe  United:  States,  any  tew 
la  ex  post  facto  which  la  enacted  after  tbe- 
Qotnmisdan  of  tbe  offenac^  and  which.  In 
relation  to  It  or  ita  conBe^aences,  in  any  war 
aftecta  the  material  sltuatiea  of  tbe  acciiseil 
to  bis  prejudice  or  disadvantage.  This  doe- 
trine  la  moat  ably  anatalned  in  a  very  leanaA 
and  ezbaustlva  opinion  written  br  <hw  of 
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the  World's  ablest  Jnristfl,  Mr.  Justice  MUler, 
of  the  Supreme  Court  of  the  United  States, 
and  decided  by  that  court  In  the  case  of 
Krlng  V.  Missouri,  107  U.  S.  221,  2  Sup.  Ct 
44.3,  27  ti.  Ed.  S06,  a  capital  case,  Krlng  hav- 
ing been  Indicted  and  convicted  of  murder  In 
the  first  degree.  The  Judgment  was  atBrmed 
by  the  Supreme  Court  of  Missouri,  a  previous 
sentence,  however,  having  been  pronounced 
against  him  on  his  plea  of  guilty  of  murder 
In  the  second  degree,  and  subjecting  him  to 
imprisonment  for  25  years,  which  sentence, 
on  his  plea,  had  been  appealed,  reversed,  and 
set  aside  by  said  court  By  the  law  of  Mls- 
iowci,  In  force  when  the  homicide  was  com- 
mitted, this  sentence  was,  in  effect,  an  ac- 
quittal of  the  crime  6f  murder  in  a  higher 
degree.  Before  his  plea  of  guilty  was  enter- 
ed, the  law  was  changed  so  that  by  force  of 
its  pr6vlsions,  if  a  Judgment  on  that  plea  be 
lawfully  set  aside,  it  shall  not  be  held  to  be 
an  acquittal  of  the  higher  crime.  Held  that, 
as  to  this  case,  the  new  law  was  ex  post 
facto,  within  the  meaning  of  section  10,  art 
1,  of  the'  Constitution  of  the  United  States, 
and  that  he  could  not  be  again  tried  for  mur- 
der in  the  first  degree.  This  decision  is  en- 
tirely in  accordance  with  our  conception  of 
justice  and  fairness.  The  accused  should  be 
tried  and  dealt  with  under  the  law  as  it  ex- 
isted at  the  time  of  the  commission  of  the 
crime  of  which  be  stands  charged.  Any  oth- 
er doMrine  would  be  fraught  with  many 
hardships  and  uncertainties,  and  would  be 
repugnant  to  the  well-established  policy  of 
flie  law. 

•  "It-  was,  by  counsel  in  the  Ering  Case,  urg- 
M  that  as  to  the  rights  of  persons  charged 
with  crime  under  subsequent  legislation  af- 
ftecting  those  rights,  even  though  the  changes 
in  the  law  were  radically  to  the  disadvantage 
Of  the  accused;  it  is  not  ex  pdst  facto,  be- 
cause it  was  a  change,  not  in  crimes,  but  in 
criinilial  procedure.  'This  view  the  Supreme 
Cotirtof  the  United  States  refused  to  ac- 
cept, but  proceeded  to  define  the  much  4exed 
Question  as  to  what  is  meant  by  'procedure' 
as  a  law  term';  andsald cotatt  wisely  adopted 
thiS'deflnltiou  laid  flown  by  the  dlsttngnialied 
writer  on  cilininal  law,  Joel  Prentiss  Bishof), 
In'tris  valuable  work -on-erimlnal  Procedure. 
Blbhop;  to  tha  fliist  etaiipter  et-  his  work,  on- 
dertMces  to  define  what -is  meant  by  'proce- 
dur«.'  He  says:  'Sec.  2.  The  term  "proce- 
dure" ifl  so  broad  in  Its  Blgniflbation  that  It 
Is 'Seldom  employed  in  our  books  as  a  terra 
of  art:'  It  Includes  in'  its  meaning  wtiatever 
is  embraced  by  the  three  technical  terms, 
pf^adlng,  evidence,  and  practice.'  And  in  de- 
flnfng  'practice'  lit  this  sense,  he  says:  The 
word  means  those  legal  rules  which  direct 
tlie  course  of  proeeeding  to  bring  parties  In- 
to tlie  court,  and  the  course  of  the  court  after 
they  are  brought  in.'  ISvtdence:  'Signifies 
those  rules  of  law  whemby  we  determine 
What  testimony"  is  to  be  admitted  and  what 
Kjeoted  In  each  ease,  and  what  Is  the  weight 
to  be  given  to  the  testimony  admitted.'    'We 


think  the  court  la  the  Krlng  V.  Missouri  Case 
lays  down  a  correct  and  clear  idea  of  what 
Is  Intended  by  the  word  'procedure'  as  ap- 
plied to  a  criminal  case.  It  is,  therefore,  ob- 
vious that  a  law  which  is  one  of  procedure 
may  be  decidedly  obnoxious  as  an  ex  post 
facto ;  for  any  law  which  wonld  alter  tlie 
legal  rules  of  evidence,  or  receive  less,  or 
different,  testimony  than  the  law  requires  at 
the  time  of  the  commission  of  the  offense,  or 
would  apply  different  rules  for  the  conduct 
of  the  trial  of  the  case,  is  an  ex  post  facto 
law.  Many  instances  might  be  cited  where  a 
change  of  the  law  would  not,  in  fact,  change 
the  crime  or  its  punishment,  but  would  still. 
In  the  application  of  the  changed  condition 
of  the  procedure,  materially  and  prejudicial- 
ly affect  the  rights  of  the  accused.  No  ex 
post  facto  law  'wlll  be  enforced  against  the 
accused  which  would  In  any  way  be  preju- 
dicial to  his  rights.  'We  think  that  Congress, 
In  passing  the  enabling  act.  Intended  to  settle 
the  question  as  to  the  law  applicable  in  cases 
then  pending  in  the  Indian  Territory.  Sec- 
tion 20  of  the  enabling  act  provides  (Act 
March  4,  1907,  c.  2911,  34  Stat  1287):  'All 
criminal  cases  pending  In  the  United  States 
Courts  in  the  Indian  Territory  not  transfer- 
red to  the  United  States  Circuit  or  District 
Courts  In  the  state  of  Oklahoma,  shall  be 
prosecuted  to  final  determination  in  the  state 
courts  of  Oklahoma  under  the  laws  now  in 
force  in  that  territory.'  This  court,  therefore, 
holds  that  the  law  in  force  In  the  Indian  Ter- 
ritory at  the  time  the  indictments  were  re- 
turned in  the  cases  against  the  relator  shall 
govern  the  disposition  of  his  cases." 

At  the  time  this  crime  Is  alleged  to  have 
been  committed,  and  at  the  time  the  defend- 
ant, John  "W.  Sharp,  was  indicted  in  the 
United  States  court  for  the  Northern  district 
of  the  Indian  Territory,  the  territory,  under 
acts  of  Congress,  had  been  divided  Into  four 
Judicial  acts,  namely.  Northern,  Western, 
Centr»l,  and  Southern;  and  United  States 
courts  had  been  established  in  each  district 
with  jurisdiction  to  try  all  offenses  against 
the  penal  laws  put  In  force  In  said  Indian 
Territory  by  tile  various  acts  of  Congress. 
By  th*  act  of  Congress  approved  May  2, 
1890,  C.  182,  2«  Stat.«l,  entitled,  "An  act  to 
provide  a  temporary  government  for  the  ter- 
ritory of  Oklahoma,'and  to  enlarge  the  juris- 
diction of  the  United  States  courts  In  the 
Indian  Territory,  and  for  other  purposes,' 
It  was  provided,  'under  section  31 'of  said 
act,  that:  "The  Constitution  of  the  United 
States  and  all  general  laws  of  the  Uulted 
l^tates'Whlch  prohibit  crimes  and  misdemean- 
ors in  any  place  within  the  sole  and  exclusive 
Jurisdiction  of  the  United  States,  except  In 
the  District  of  Columbia,  and  all  laws  relat- 
ing to  national  banking  associations,  shall 
have  the  same  force  and  effect  In  the  In- 
flian  Territory  as  else*heriB  In  the  United 
States.    *    •    •" 

And  settlcm  32  of  said  act  provided  as  fol- 
lows:   "That  the  word  'county,'  as  used  In 
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any  of  tbe  law*  oC  Arkanas  whtoB  aie  pat : 
In  force  iv  the  Indian  lierritory  by  tbe  provt-  ^ 
slons  of  tbis  act,  shall  be  conatroed  to  emr! 
brace  the  territory  within  tbe  limits  of  a 
jndidal  divtaion  In  aald  Indian  Territory; 
and  whenever  In  said  laws  of  Arkansas  tbe 
word  'couaty'  Is  need,  the  words  'judicial  diri- 
Blon'  mar  be  substituted  tlierefor,  in  >Bald 
Indian  Territoi?,  for  tbe  purpose  of  this 
act  And  whenever  in  said  laws  of  Arkansas 
the  word  'state'  or  the  words  'state  of  Arkan^ 
sas'  are  used,  tbe  word  territory'  or  tbe 
words  'Indian  Territory'  may  be  substituted 
therefor,  for  tbe  purposes. of  this  act,  and 
for  the  purpose  of  making  said  laws  of  Ar- 
kansas applicable  to  tbe  said  Indian  Terri- 
tory;, but  all  prosecutions  therein  shaU  run 
In  the  name  of  tbe  'UnUed  States.' " 

Under  section  8S,  of  said  act  It  is  provided 
as  follows:  "Tbat  the  provisions  of  chapter 
forty-five  of  tbe  said  Qenexal  Laws  of  Arkan- 
sas, entitled  'Criminal  Law,'  except  as  to  the 
crimes  and  misdtsneanors  mentioned  In  ttie 
proTlBo  to  this  section,  and  tbe  provisions  of 
dtapter  forty-six  of  said  General  Laws  of 
Arkansas,  entitled  'Crlmbaal  Procedure,'  as 
far  as .  tbey  are  applicable,  are  hereby  ex- 
tended over  and  put  In  force  In  the  Indian 
Territory,  and  lurlsdictlon  to  enforce  said 
proviaionB  la  hereby  conferred  upon  the  Unit- 
ed States  court  therein:  Provided,  tbat  In 
all  cases  where  tbe  laws  of  the  United  States 
and  the  said  criminal  laws  of  Arkansas  have 
provided  for  the  punishment  of  tbe  same 
oftenaes,  the  laws  of  tl>e  United  States  shall 
fovera  as  to  such  offenses." 

Tke  act  of  Ckmgress  approved  Match  1 
180B,  e.  14S,  28  Stat  eSS,  entitled  "An  ac. 
to  provide  -for  tbe  anointment  of  addltionaJ 
Judaea  of  the  United  States  court  In  the 
Indian  Territory,  and  for  other  purposes,' 
under  section  i,  provMcd,  among  other 
things,  as  follows:  "Tbe  provisions  of  dutp- 
ter  forty-five  of  Kansfleld's  Digest  of  tbe 
Ctaaeral  Laws  of  Arkansas,  entitled  'Crimi- 
nal Law,'  except  as  to  the.  crimes  and  mis- 
demeanors  mentlcmed  in  tbe  proviso  of  this 
section,  and.  chaster  forty-i^  of  said  Laws 
of  Arkansas,  contolned  In  said,  XXgeit  en- 
titled *OrlmlQal  Procedare,'  and  disinter  nine- 
ty-one  «C  said  General  Laws,  regulating  the 
Jorlsdletlon  and  procedare  before  Justices  «f 
the  peaee  in  dvil  cases,  be,  and  tbey  are 
hereby  extended  to  and  put  In  force  In  tbe 
Indian  Territory;  and  the  Jnrtsdlotion  to 
enforce  aald  provlirikons  is-  hereby  conferred 
upon  the  United  States  court  In  the  Indian 
Tenltoty:  Provided,  that  in  all  caScs  where 
the  laws  of  tbe  United  States  and  the  said 
crtantnal  laws  of  Arkansas  have  provided  for 
the  punishment  of  the  same  offenses,  the 
laws  of  the  United  States  shall  govern  as 
to  said  offenses,  except  tor  the  crime  of  lar- 
ceny, the  punishment  for  which  shall  be  that 
prescribed  by  the  laws  of  tbe  at^te  of  Ar^ 
kansas,  any  law  in  force  in  said  Indian  Tier- 
tltory  to  the  contrai7  notwithstanding." 
,  And  section  7  o£  sald.act  provides. as  JeL- 


lows:  'Tbat  all  prosecutlo&B  for  crlmesror 
oflSsnses  of  which  the  United  States  court  in 
the  Indian  Territory  shall  have  Jurisdiction, 
shall  be  had  within  tbe  district  In  whieb  said 
offense  shall  have  been  committed,  and  in 
the  court  nearest  or  most  convenient  to  ttw 
locality  where  it  Is  committed,  to  be  deter- 
mined by-  the  judge  on  metlon  to  transfer  'the 
trial  of  tbe  case  from  one.  court  to  another. 
A  •)  *  All  eases  shall  be  tried  In  the  court 
to  which'  the.  process  Is  returnable,  unlew  a 
change  of  venue  is  allowed,  In  wblcb  case  tbe 
court  shall  change  the  venue  to  tbe  nearest 
plaoa  of  hokling  court  within-  tbe  district; 
and  any  dvil  cause  may  be  removed  to  anoth- 
er district  for  trinl  U  the  oourt  shall  «o  nrder 
on  tbe  application  of  either  party."    ■ 

la  the'  case  ot  •  Stmon  et  al>.  v.  United 
States,  rsiDorted  In  4  Ind.  T.  688,  76  S.  W. 
280,  Chl^  Justice.  OiU, .  speaking  fov  .tbe 
United  States  Ooarft  of  Alipeals  ,of  tbe  Inr 
dion  Territory,  said:  "This  court  has.bfM 
In  Williams  v.  United  Statos».  4  Ind.  T.i  209^ 
-69  8.  W.  871,  as  follQWiss  'But  under  Aet 
March  1, 1805,  c.  145,  28  Stot  696,  we  are  «( 
opinion  tbat  Congress  Intended  to  put  in 
force,  and  did  put  In  force,  diaptecs  45  and 
46  of  tbe  laws  of  Arkansas,  oonto^ned  In 
Maasf.  Dig.  (Ann.  St  Ind.  T.  1899,  e&  IDl, 
20),  entUled,  respectivdy,  "OriiainM  .1*,^" 
and  "Grinlnal  Procedwe,"  and,  eixoeftt  wboie 
the  pnnii^unent  ia  diflerant,  as  prov.lded  i^i  the 
laws  of  tbe  United  Stotes,  and.iaa  provid«(> 
In  Mansfield's  Digest,  in  ssid  «hapter  45,  qald 
chapters  45  and  46  are  exduslve  of  aV  other 
laws,  except,  of  course^  such  laws  as  liave 
since  baen  put  In  foros  by  Ccwgrass.' .  In 
,  other  words,  it  Is  our  constmctton  of  tbe.act 
I  of  March  1,  1^,  that,  as  to,  CTlmlwtrt  pr«w» 
)  dnre^  Congress  ha>  flXQd  for  Is4kui  Terrt- 
tery,  exduslve. of  all.otber  dtKtutm -fit.  tint 
United  Stotes,  chaptw  46  ofiMavsAeld'H  Di- 
gest ;  and  this  being  tme^  seetloa  iolA  Be« 
St,  u.  s.  <u.  8.  comp)  St,  i9(a,  p.  Tie),  has 
no  force. la<  Indian  Tenrttonr.  it  bdng  ia  mm- 
fUct  with  chapter.  46,  Maqsf.  iDlg,  By  •» 
press  provision,  of  Congress/  Act  May .  9, 
1890,  c.  182,.i  a,  26  SUt.,M  (Ann.  St  Ind.  «. 
1899,  i  32),  It  is,  Kovlded  ^that  the  w«MI 
"county."  OS-  uaed  iunny  of  tbe  laws<of  Ar 
kansas,  wtalch  are  put  ia  force  4a  i  the  indlsB 
Territory,  shaU  be  oonstmed  -to  embraee  Oia 
tecrttory.  wltbim  tbe  limits  «f  tbe  Judicial 
divisions  in  said  Indian  Territory,  and.,wb«B» 
ever  in  said  , laws  of  Arkansas,  the,  word 
"county"  hi  used,  tbe  words  'ijudlcial  divi- 
sion", may  be  substituted  theretor  tin  said 
Indian  Territory.' "  Blnym  r.  United  States 
4  Ind.  T.  642,  76  S.  W.  26S. 

Under  sections  8982,  S96S,  and  8964,  c;  80,  of 
Mansfield's  Digest  df  thei  Stotntes,  of  Arkan- 
sas, entitled  "Jury,"  w(hld>  chapter  was  put 
in  full  force  and  effect  in  the  Indian  Terrlr 
tory  br  the  act  of  Congress  of  May  2,  1890, 
tbe  grand  jurors  and  alternates  and  petit  Ja- 
Eors  and  alternates  were  to  be  selected  in  ttaa 
BMinner  provided,  for  in  said  chapter,  frtan  the 
aledtoa  of  tbe  county, In  botb. dvil:  o^icdB* 
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Inal  cases  In  which  circuit  courts  were  to  be 
held.  Hence  It  followed  that.  In  the  Indian 
Territory  at  the  time  the  defendant  in  this 
case  was  indicted,  bad  he  been  tried  in  the 
United  States  court  for  the  Northern  district 
of  said  territory,  prior  to  statehood,  he  wonld 
have  been  entitled  to  a  petit  Jury  drawn  from 
the  residents  of  said  district,  possessing  the 
qualifications  of  electors  as  provided  In  the 
chapter  of  Mansfield's  Digest,  referred  to,  re- 
lating to  Jurors.  Section  222S  of  Mansfield's 
Digest  of  the  Statutes  of  Arkansas,  chapter 
46,  entitled  "Criminal  Procedure,"  provides 
as  follows:  "Where  the  Judge  of  the  circuit 
court  is  satisfied,  after  having  made  a  fair 
effort  In  good  faith,  for  that  purpose,  that 
from  any  cause  it  will  be  Impracticable  to 
obtain  a  Jury  free  of  Was  to  the  county 
wherein  the  prosecution  Is  pending,  he  shall 
be  authorized  to  order  the  sheriff  to  summon 
a  sufficient  number  of  qualified  Jurors  from 
some  adjoining  county  in  which  the  Judge 
shall  believe  there  is  the  greatest  probability 
of  obtaining  impartial  Jurors,  and,  from 
those  so  summoned,  the  Jury  may  be  formed." 
Sectioh  2227  of  said  chapter  tend  digest  pro- 
rides:  "The  sheriff  shall  have  the  same 
power  of  summoning  Jurors  under  such  or- 
der iSiat  he  wonld  have  in  the  county  of 
wlAcb  he  Is  the  sheriff,  atid  the  court  the 
tiame  power  of  coercing  the  attieiidance  oi 
such  Jurors  that  it  would  htive  If  they  were 
'summoned' in  the  same  county." 

This  was  the  law  In  the  Indian  Territory, 
prior  to  statehood,  and  after  the  passage 
of  the  •  acts  of  Congress  referred  to  bereitt, 
*nd  the  United  States  District  Judge  of  the 
tilttrthern  district  of  the' Indian  Territory  hat 
tl»*  pbwer  to  enforce  its  provisions  whenever 
to  his  softnd'  Jiidgment  and  discretloii,  after 
tiavlng  made  a  fair  effort  In  good  faith  to 
obtain  e  Jury'free  froie  bias  in  the  district, 
to  sammfrn  &  petit  Jury  from  sonie  adjoin- 
ing district  In  thte'  Ihdlati  Territory, '  and 
this  law  would  niHjuestlonably  fetve  the  dis- 
trict court  *f  any  county  in  this  state,  in 
«ase8'falHn|r  within  the  scope  and  purview 
ot  this  d^isloo;  -the  authority  and  right  to 
bnnmoa  Jiirors  from  a  county  other  than 
ttie  iBouaty  in  which  the  defendant  is  being 
tried  and 'the  court 'letting.  In  otber  words, 
where  the' word  "county"  appears'  In  said 
chapter,  the  words  "Judicial  divlsioti"- under 
the  act  of  Congress  already  -  al>ove  referred 
to  In  this  opinion,  should  be  substituted,  and 
stoee  ander  the  act  of  Congress;  May  2, 1890, 
heferaed  to  Iterein,  "the  Constitution  of  the 
United  States  and  all  general  laws  of  the 
United  States,  whlbh' prohibit  crimes  and 
misdemeanors  In  any  place  within  the  sole 
and  exdostve  Jurisdiction  of  the  United 
States,  except  in  the  District  of  Columbia, 
and  all  laws  relating  to  national  banlcing 
associations,  eOiall  have  the  same  force  and 
etfect  in  the  Indian  Territory  as  elsewhere  in 
the  United  States,"  it  follows  in  our  opinion 
that  the  Constitution  of  the  United  States 
oirtKlaly^  had  as  much  toree  and  eCEect  in 


the  Indlkn  Terrltorjr  hs  elsewhere  In  tt% 
United  States,  if  the  act  of  May  2,  18B0,  is 
to  be  given  any  effect  at  all,  and  that  It  must 
be  held  to  mean  tliat  the  Constitution  of  tb« 
United  States  shall  have  the  same  force  and 
effect  In  the. Indian  Territory,  from  and  after 
the  passage  of  this  act  of  Congress  by  which 
the  Constitution  of  the  United  States  was  in 
express  terms  put  in  full  force  and  effect 
In  the  Indian  Territory,  as  in  the  states  of 
the  Union  and  In  the  organized  territories 
thereof.  It  seems  to  us  that  any  other 
construction  would  do  violence  to  the  very 
words  of  the  act  itself,  for  if  the  Constitution 
does  not  have  the  same  force  and  effect  in 
the  Indian  Territory  after  the  passage  of 
this  act  that  it  has  in  the  states  and  in  the 
organized  territories  of  the  Union,  then  there 
must  be  places  "elsewhere  in  the  United 
States"  where  the  Constitution  has  a  greater 
force  than  in  the  Indian  Territory, 

The  sixth  amendment  to  Hie  Constitution 
of  the  United  States  provides:  "In  all  crim- 
inal prosecutions,  tbe  accused  sMlI  enjoy 
the  right  to  a  speedy  and  public  trial,  by  an 
impartial  Jury  of  the  state  and  district 
wherein  the  crime  shall  have  been  >  commit* 
ted,  which  district  shall  liate  bema  previond* 
ly  ascertained  by  law,"  etc. 

At  the  time  of 'the  alleged  cconmlsston' oC 
the  offense' In  this  «a8e  the  Constftattoh  of 
tbe  United  States  was  In  full  force  and  ef- 
fect and  vigor  in  the  Indian  Territory,  "as 
elsewhere  In  the  United  States";  the  6\a- 
tricts  of  said  territory  liave'been"prtt*1ou«- 
ly  ascertained  by  law"  of  the  UnttM  States; 
and'  under  the  ^ronrtsions  of  Hie  sbStlk  smregad- 
mentof  the  Constitution  of  the  United' States 
and  the  provisions  of  aectioh  7  df  the  act  of 
Cdngress  approved  Mardi  1,  1809,  the  Mkus- 
ed,  had  he  been  br<kugfat' to  trial  In  the 
United  States  «0*rt  for  tiie  Northern  dis- 
trict of  the'Indinn  Territory, 'under  the  law8 
in  forcei  then,  as  they  stood  ^  prior  -to  ttatel* 
hood,  as  a  matter  of  substantial  rl^t,  wAs 
entitled  to  enjoy-  a  speedy  :and'i>iUi1lc  trial 
by  an  Impartial  Jury  of  the  Indian  Termor^ 
drav^n  from  the  body  of  the  >N)>rtheni>  diff- 
trtct  as  It!  then  stood. 

The  case  of  United  Slates  T.  Oraeil  M  tX 
(D.  O.)  146'  Fed.  7'76,  is  ftreclbely  In  t)oint 
In  that  case>Speer,  Jadge,  seHdr  "^e  "broad 
question'  Involve  depends'  upon  the  iirofier 
construetloa  .to  lie  gtven  article'  0  of  the 
amendments  to  the  Constlttdlon  o(  the  Unl^ 
ed  States.  This' was -on*  of  thote  great  pro> 
visions  Dt  ipersonal  right  which  were  ezaicted 
by  the  American  people  as  a  condition  to 
the  adoption  of  the  Consl9t«tioh  itself.  It 
'was  proposed  to  the  liegMatnras'  of  the 
several  states  by  the^- first  Congress  on  the 
2Bth  of  September,  1779,  and  was  ratified  by 
a  sufficient  number  of  the  states  ih  that 
year  and  to  the  years  Immediately  follow- 
ing. It  prorides:  'In  all  criminal  prose- 
cutions the  accused  shall  enjoy  tbe  ri^t  to 
a  speedy  and  public  >trial,  by  an  impariial 
jury  of  the  state  aad'  diatrict  wheceto  the 
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crime  shall  have  been  committed,  which  dis- 
trict shall  have  been  previously  ascertain- 
ed by  law.'  The  term  "previously  ascertain- 
ed by  law'  necessarily  imports  previously 
to  the  commission  of  the  crime,  or  at  least 
to  the  accusation.  Now  it  will  not  be  disput- 
ed that  the  offense  charged  against  the  pris- 
oners, if  ofTense  it  be,  was  committed  be- 
fore the  creation  of  the  Southwestern  di- 
vision of  the  Southern  district  of  Georgia, 
with  provision  for  courts  at  Valdosta.  At 
that  time  the  Eastern  division  of  the  dis- 
trict comprehended  the  counties  from  which 
the  grand  Jurors  who  found  the  indictments 
under  consideration  were  drawn.  The  dis- 
trict as  It  then  stood  was,  therefore,  the  dis- 
trict as  It  had  been  previously  ascertained 
by  law.  It  follows  that  since  a  large  number 
of  connties  have  been,  subsequently  to  the 
alleged  commission  of  the  offense,  withdrawn 
from  the  Eastern  division  and  comprehend- 
ed In  the  Southwestern  division,  the  Eastern 
division  now  at  this  time  is  not  as  it  had 
been  previously  ascertained  by  law.  It  fol- 
lows that  this  principle  of  our  organic  law, 
which  is  over  and  alwve  all  other  laws, 
obliges  the  court  to  try  the  defendants  in 
the  district  as  it  stood  at  the  time  the  of- 
fense is  alleged  to  have  been  committed. 
The  obvious  intention  of  the  framers  of  tbe 
Constitution  was .  to  create  a  vicinage  for 
the  court  from  which  Jurors  must  be  drawn. 
The  vicinage  was  the  late  Eastern  division 
of  the  Southern  district  of  Georgia,  but  that 
vicinage  had  been  Impaired,  as  we  have 
seen,  by  an  act  of  Congress.  Acts  of  Con- 
gress cannot  Impair  the  Constitution  or  Its 
effect.  It  follows,  therefore,  that  as  to  these 
prisoners  the  vicinage  in  which  they  are  to 
be  tried  is  the  Eastern  division  of  the  South- 
em  district  of  Georgia  as  tt  had  been  pre- 
viously ascertained  at  the  time  the  offense 
is  alleged  to  have  been  committed." 

The  defendant  made  the  following  objec- 
tion at  the  inception  of  the  trial,  wlilcb  wail 
overruled  and  an  exception  duly  saved,  to 
wit:  "That  this  court  has  no  Jurisdiction 
to  proceed  further,  and  for  the  further  rea- 
son that  the  Jury  was  not  properly  Impanel- 
ed and  according  to  law." 

Talcing  this  vi^w  of  the  law,  we  must 
hold  that  this  defendant  in  this,  case  was, 
and  is  now,  entitled  to  have  a  petit  Jury, 
possessing  the  qualiScations  provided  for 
nnder  the  laws  of  Arkansas  In  force  in  the 
Indian  Territory  at  the  time  .o£  the  alleged 
commission  of  the  crime  of  which  he  stands 
charged,  drawn  from  the  body  of  what  was 
the  Northern  district  of  the  Indian  Terri- 
tory at  the  time  of  the  alleged  commission 
of  the  offense.  Under  the  "Enabling  Act" 
the  district  courts  of  the  various  counties 
which  have  been  carved  out  of  what  was  the 
Indian  Territory  are  made  successors  of 
the  old  United  States  courts,  and  are  given 
full  power  and  Jurisdiction  to  proceed  with 
all  cases  that  were  pending  when  statehood 
came  and  which  have  been  subsequently  and 


properly  transferred  to  them  for  trial,  under 
the  laws  that  were  In  force  in  said  territory 
at  the  time  of  the  passage  of  said  act 

Section  2283  of  chapter  46  of  Mansfield's 
Digest,  entitled  "Criminal  Procedure,"  pro- 
vides: "A  general  verdict  is  either  'guilty' 
or  'not  guilty';  if  guilty,  the  Jury  afllxlng 
the  punishment  If  the  amount  thereof  is  not 
determined  by  law." 

In  this  case  the  record  shows  that  the  de- 
fendant requested  the  trial  court  to  give  the 
following  Instruction,  to  wit:  "7ou  are  in* 
structed  that  if  you  should  find,  by  your  ver- 
dict, the  defendant  guilty  of  manslaughter, 
you  may  fix  the  punishment  at  a  fine  of  not 
more  than  1 1,000,  or  by  Imprisonment  not 
more  than  10  years,  or  by  both  fine  and  im? 
prisoument"  And  that  the  trial  court  re- 
fused to  grant  the  request  of  the  defendant 
as  contained  in  said  Instruction,  to  which 
refusal  the  defendant  duly  excepted. 

In  tito  case  of  Taylor  t.  United  States, 
reported  in  «  Ind.  T.  360,  98  &  W.  123,  Chief 
Justice  GUI,  speaking  for  the  United  States 
Court  of  Appeals  of  the  Indian  Terrltoryj 
among  otbet  things,  said:  "Counsel  tor  ap- 
pellee contends  in  a  very  strong  presenta- 
tloa  of  the  maM«,  that  the  district  covrts 
in  Indian  Territory  ace  governed  as  to  fixing 
penalties  by  the  United  States  statnte  and 
procedure,  and  that  the  court  alone  Is  au' 
thorisad  to  fix  the  penalty,  the  Jury  bethg  aiH 
tborlzed  only  to  determine  whether  ipdltyoB 
not  We  cannot  acoede  to  this.  In  Williams 
r.  UnUed  States,  4  Ind.  T.  204,  (»  S.  W.  849, 
this  ooart  lieia:  'Birt,  wider  the  act  of 
Marott  1,  1895,  we  are  of  apinloB  that. Com 
gress  Intended  to  put  in  foroe;>and  did,  pal 
In  force,  chapters  46  and  46  of  MansficUVl 
Digest,  entitled  resi>ectively  "Criminal  Law"- 
and  "Orlmlnal  Procednre." '  -  Wtatklovv.  Dait- 
ed  States,  1  Ind.-  T.  364,  41  S.  W.  1044, 
Mansf.  Dlgj  e.  4B,  I  2283,  iMwrides  what  8 
general  TWdict'of  a  Jary  shall  contain  .as 
follows:  *8ectIonr  2888.  A  general  verdict  Is 
either  "guilty"  or  "not  guilty";  If  guOty, 
the  Jary  affixing  the  podfehoMnt  if  the 
timonnt  thereef  fs  not  dietermined  by  law.' 
Holding,  as  we  do,  that  chapter  46  of  Mans^ 
field's  Digest  Is  In  force,  the  law  gives  the  de- 
fendant the  right  to  demand  that  the  Jury 
affix  the  punishment,  except  nnder  those 
statutes  In  which  tt  Is  provided  that  the  pun- 
ishment shall  be  fixed  tn  the  discretion  of 
the  court.  Failure  to  Instrw*  the  Jury  of  this 
right,  when  requested  by  defendant.  Is  preju- 
dicial error.  The  motlbn  or  new  trial  shooKI 
have  been  granted. 

"^he  cause  is  reversed,  and  remanded 
with  directions  to  grant  defendant  a  new 
trial." 

In  the  case  of  Reynolds  ▼.  United '  States, 
reported  in  7  Ind.  T.  51,  108  8.  W.  762,  Jus- 
tice Clayton,  In  delivering  the  opinion  of  the 
United  States  Court  of  Appeals  for  the  In- 
dian Territory,  said:  "The  fourteenth  sped- 
flcatioD  of  error  Is  that  the  court  erred  tn 
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refusing  to  allow  the  Jiiry  to  assess  the  pun- 
Ishment.  In  the  caise  of  Taylor  v.  United 
States,  6  Ind.  T.  350,  98  S.  W.  123,  this 
court,  speaking  through  Chief  Jostice  QUI, 
says :  'Holding,  as  we  do,  that  chapter  46  of 
Mansfield's  Digest  Is  In  force,  the  law  gives 
the  defendant  the  right  to  demand  that  the 
jury  affix  the  punishment,  except  under  the 
statutes  In  which  It  Is  provided  that  the  pnn- 
labment  shall  be  fixed  In  the  discretion  of 
the  court.  Failure  to  Instruct  the  Jury  of 
this  right  when  requested  by  defendant  Is 
prejudicial  error.'  In  this  ease,  while  there 
was  no  request  for  such  a  charge,  the  court, 
over  the  objection  of  the  defendant,  to  which 
exception  was  saved.  Instructed  the  Jury  that 
they  were  not  to  assess  the  ponishment,  and 
of  course  this  was  equivalent  of  a  request, 
and  therefore  prejudicial  error,  entitling  the 
defendant  to  a  new  triaL    •    •    •  •• 

Holding  this  view  of  the  law,  as  we  are 
comi>elled  to  do  under  the  authorities'  cited, 
it  was  reversible  error  in  the  trial  court  to 
refuse  to  give  this  Instruction  asked  for  by 
the  defendant  which  permitted  the  Jury  to 
fix  his  punishment  In  the  event  they  found 
him  guilty,  as  the  defendant  was  entitled  to 
be  tried  and  to  be  dealt  with'  under  the  law 
as  It  existed  at  the  time  of  the  commission 
of  the  crime  of  which  he  stood  charged,  and 
the  denial  of  this  right  under  the  law  impos- 
ed  a  hardship  upon  the  accused,  seriously  al- 
tered his  position  to  his  disadvantage,  and 
was  prejudicial  to  his  substantial  rights. 

Section  2239  of  Mansfield's  Digest  (chapter 
40),  entitled  "Criminal  Procedure,"  is  as  fol- 
lows: "The  state  shsU  be  entitled  to  ten 
peremptory  cliallenges  in  prosecutions  for 
fdony,  and  to  three  in  proaecutlons  for  mis- 
demeanor." 

Section  2240  of  said  digest  (chapter  46), 
entitled,  "Criminal  Procedure,"  provides: 
"The  defendant  Is  entitled  to  twenty  per- 
emptory challenges  in  prosecutions  for  felony, 
and  to. three  in  prosecutions  for  misdemean- 
or." 

In  the  caae  eC  Waticios  t.  United  States, 
reported  In  1  Ind.  T.  864,  44  &  W.  1044,  the 
United  States  Court  of  Appeals  of  the  In> 
dlan  Territory,  speaking  through  Chief  Jus- 
tice Springer,  said:  "The  first  error  assigned 
presents  tba  question  as  to  whether  the  laws 
of  the  United  States  In  force  in  all  the  states, 
or  the  laws  of  Arkansas,  put  In  force  in  the 
Indian  Territory,  govern  in  the  selection  of 
Juries  In  capital  cases  In  the  United  States 
eonxt:  The  United  States  Revised  Statutes 
(section  819)  limits  the  government  to  five 
peremptory  challenges  in  capital  cases,  while 
section  2239  of  Mansfield's  Digest  of  the 
Laws  of  Arkansas,  In  force  in  the  Indian 
Territory,  allows  the  prosecution  ten  chal- 
lenges In  such  cases.  Obapter  46  of  Mans- 
field's Digest  entitled  'Criminal  Procedure,' 
was  put  In  force  in  the  Indian  Territory, 
both  by  act  of  May  2,  1890  (section  33),  and 


by  the  act  of  March  1,  MSC'  (section  4).  By 
the  former  act  the  provisions  of  this  chapter 
were  qualified  by  the  words,  'as  far  as  they 
are  applicable,'  but  by  the  last-named  act 
there  was  no  qualification  or  exception  what- 
ever. We  are  therefore  of  the  opinion  that  in 
capital  and  other  felony  cases  the  provisions 
of  section  2239  of  Mansfield's  Digest,  which 
allow  the  prosecution  ten  peremptory  chal- 
lenges, are  In  force  in  the  Indian  Territory, 
and  that  the  court  did  not  commit  any  error 
In  allowing  that  number  of  challenges  in 
this  case." 

Under  this  decision,  in  view  of  section  2240 
of  Mansfield's  Digest,  a  defendant,  charged 
by  Indictment  with  the  Commission  of  a  fel- 
ony in  the  United  States  court  for  any  Ju- 
dicial district  of  the  Indian  Territory,  prior 
to  statehood.  In  the  prosecution  for  such 
felony,  under  such  Indictments,  In  the  dis- 
trict courts  of  the  state  of  Oklahoma  to  which 
such  cases  have  been  properly  transferred 
by  the  provisions  of  the  enabling  act,  Is  en- 
titled to  20  peremptory  challenges  In  all  such 
cases. 

We  are  therefore  of  the  opinion  that  the 
defendant  in  this  case,  the  plalntUf  in  error 
here,  is  entitled  to  be  tried  and  dealt  with 
under  the  laws  as  they  existed  at  the  time 
of 'the  alleged  commission  of  the  crime  of 
which  he  stands  charged.  In  all  matters 
where  such  laws  vouchsafe  to  him  a  sub- 
stantial protection.  And  when,  subsequent 
to  the  alleged  commission  of  the  offense, 
such  laws,  If  not  wholly  dispensed  with,  have 
been  so  altered  or  impaired,  before  he  is 
placed  on  his  trial,  as  to  Injuriously  affect 
and  prejudice  his  substantial  rights.  Impose 
hardships  upon  him,  and  seriously  alter  bis 
position  or  situation  to  his  disadvantage,  to 
such  extent  such  subsequent  abrogations  or 
alterations  in  the  laws  must  be  held  to  be 
ex  pest  facto.  Inasmuch  as  there  must  be 
a  new  trial,  we  do  not  deem  It  necessary  to 
notice  the  other  specifications  of  error  con- 
tained in  the  record,  and  as  to  them  we 
therefore  express  no  opinion. 

Reversed  and  remanded,  with  Instructions 
to  the  trial  court  to  give  the  defendant, 
plaintiff  in  error  here,, a  new  trial. 

FURMAN,  P.  J.,  and  DOXLB,  j;.,  concur. 


BROWN  V.   STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct. 
2,  1909.) 

1.   ASSAtTLT    AND    BaTTEBY    (5    92*)— ASSAULT 

WITH   Deadlt   Weapon  —  Sttfficikncy    of 

Evidence. 

Upon  the  trial  of  an  indictment  charging 
an  assault  with  a  deadly  weapon,  to  wit,  a  knife, 
without  any  description  of  the  knife,  and  where 
the  proof  fails  to  show  the  kind  or  character 
of  the  knife,  or  that  the  wounds  inflicted  thei«- 
by  would  likely  produce  death,  and  where  the 
evidence  that  was  offered  In  regard  to  the  weapon 


•For  other  cues  lee  sama  topic  and  secttoa  NITMBBR  hi  Deo.  ft  Am.  Digs.  1907  to  date;  ft  Reporter  Indezea' 
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repels  the  litA  Qmt  tto:kifift  wai  a  deddly  weaiv 
on,  a  Dew  trial  should  be  granted  on  tbe  motion 
of  the  defendant  alleging  the  .insufficienqr  of 
the  evidence  to  snstain  the  verdict  of  the  jnry. 
[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  i  138;  Dec.  Dig.  i  92.*] 

2.  A8SA17I.T    ARD    BaTTKBT    (|    60*)— ABSAULI 

WITH  Deadly   Wbapoit. 

Sesa.  Laws  1001,  p.  108,  c  13,  art  1,  en- 
titled  "Assault  with  intent  to  kill,"  embraces 
several  species  of  offense,  all  punishable  alike, 
yet  diifereat  in  deacription  and  degrees,  as  in 
■ome  of  the  offenses  oenoonoed  therein  a  eon- 
'Wction  may  be  had  of  a  lesser  degree  or  misde- 
meanor, while  under  the  last  offense  denounced 
therein  there  are  no  leaser  degrees. 

(Bd.  Note^— For  other  caaea,  see  Aaaanlt  and 
Battery,  Oent  Dig.  I  86;   Dec.  Dig.  t  60.*] 

8.  Cruoital  Law  (|  IISO*)— Retixw— Qttks- 

TioRS  OF  Fact. 

Where  the  evidence  in  a  case  to  snstain  a 
verdict  of  guilty  is  of  each  a  weak  and  uncer- 
tain character  that  the  court  cannot  say  that 
tlie  Jury  was  not  infloenced  by  prejudice,  paa- 
aion,  or  irrelevant  and  incompetent  testimony, 
a  great  deal  of  sach  testimony  appearing  in 
the  record,  this  court  will  order  a  new  trial. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  SOTS;   Dec.  Dig.  I  U59.*] 

(Syllalma  hy  the  Court.) 

Appeal  from  District  Court,  Kay  County; 
W.  H.  Bowles,  Judge. 

Ira  Brown  was  convicted  of  an  assault 
witb  a  deadly  weapon,  and  he  appeals.  Re- 
Tersed,  witb  directions  to  grant  a  new  trial. 

Tlie  plalntiir  In  error,  Ira  Brown,  was 
tried  and  convicted  of  tlie  offense  of  assauit 
with  a  deadly  weapon,  and  upon  said  convic- 
tion was  sentenced  by  tbe  court  to  s^ve  a 
teem  of  seven  years  in  tbe  state  prison. 
From  sucb  Judgment  and  sentence  be  ap- 
peals. 

Judge  DOYLE  being  of  counsel  for  the  de- 
fendant in  tbe  trial  of  tbis  cause  bblow, 
was  disqualified  to  ait  in  this  cause  in  this 
coart,  and  tb*  fact  bavlng  been  duly  certi- 
fied to  tbe  Governor,  as  provided  iSor  by 
law,  C.  R.  BUCKNER,  of  Qutbrte,  Okl.,  was 
duly  oommlssioned  by  tbe  Governor  to  sit 
in  this  case  as  special  judge.. 

Cross  A  Carter,  for  plaintiff  in  error.  0. 
J.  West,  Atty.  Gen.,  for  tiie  State. 

BtrCKNER,  Special  JUdge  (after  st&ting 
tlie  facta  as  above).  Tlie  platutlff  in  error 
was  prosecuted  l^  indictment  for  tbe  of- 
of  an  assault  Witb  a  deadly  weapon 
tbe  penon  of  otae  Borton.  The  ritat- 
irte  (Sess.  Laws  1901,  p.  108,  c.  13,  art.  1), 
imder  wliicb  the  prosecutlcm  was  conduct- 
ed reads  as  f  oIIowb:  "Blvery  person  who  in- 
tentlenaUy  and  wrongfully  shoots,  sboots 
at,  or  attempts  to  shoot  at  another,  with  any 
kind  of  firearm,  air  gun  or  other  means  what- 
ever, witb  intent  to  ItUI  any  person,  or  who 
commits  any  assault  and  battery  upon  an- 
otber  by  means  of  any  deadly  w<fapon,  or 
by  such  other  means  or  force  as  is  litely 
to  produce  death  or  In  resisting  the  exectt- 
tlnn  of  any  legal  process,  Is  punishable  by 


Inp^lsoameBt' id  tbe- terrltoi*IbI  prisOta'not 
exceeding  ten  .  years."  The  indictment 
oharges  that  tbe  defendant  and  others,  nam- 
ing them,  "unlawfully,  knowingly,  willfully, 
intentionally,  wrongfully,  and  feloniously, 
with  certain  knives,  the  same  then  and  there 
t>elng  deadly  weapons,  which  they  then  and 
there  la  ttelr  hands  bad  and  beld,  commit 
an  assault  and  battery  on  one  John  Horton, 
and  tbegr.  the  said  Ira  Brown,  Roy  Temple^ 
and-  Vlck  Minalck,  witb  tbe  said  kalvea 
held  in  their  bands  as  aforesaid,  tlien  and 
there  at  and  against  and  Into  the  bead  and 
(ace  and  against  and  into  divers  other  parta 
of  tbe  body  and  perscm  of  blm,  tbe  said 
John  Horton,  witb  said  knives,  so  beld  In 
their  bands  as  aforesaid,  did  strike,  cot, 
and  wound,  as  aforesaid,  tke  bead,  fUce, 
body,  and  person  of  blm,  tbe  said  John  Hor- 
ton, with  tbe  felonious  intent  tiien  and 
Ibere  and  thereby,  he,  the  said  John  Horton, 
unlawfully,  knowbigly,  willfully,  intentional- 
ly, wrong^lly,  and  feloniously  to  klU."  TO 
this  indictment  a  severaace  of  trial  was  tak- 
es, and  tbe  plaintiff  in  error,  Ira  Brown, 
was  separately  tried  and  convicted. 

Tbe  above  statute  embraces  several  spe- 
cies of  offense,  pnniirtiable  alike,  yet  differ- 
ent both  In  description  and  degree,  as  ap- 
pears' in  some  of '  tbe  offenses  denounced  a 
person  may  be  convicted  of  a  lesser  degree 
or  misdemeanor,  while  under  tbe  last  of^ 
fense  there  are  no  degrees.  Tbe  defendant 
by  the  indictment  in  tbis  case  is  charged 
with  a  violation  of  that  species  of  tbe  of- 
fense the  elements  of  whlcb  are  an  assault 
and  battery  upon  another  by  means  of  a 
deadly  weapon,  or  by  other  means  or  force 
likely  to  prbduce  death.  The  language  of 
tbB  indictment  i»  that  "defendants  witb  cer-i 
tain  knives,  the  same  being  deadly  weapons; 
wblcfa  they  then  and  there  in  their  hands 
had  and  beld,  commit  an  assault  and  bat- 
tery on  one'  John  Horton,"  etc.  An  ordlna- 
ly  penknife  Ts  not  necessarily  a  deadly 
weapon.  A  witness'  testimony  is  no  Strong- 
er than- it  Is  made  on  his  cross-examination. 
Kopf  ▼,  Monroe  Btone  Co.,  188  Mich.  296, 
96  N.  W.  T2.  The  prosecuting  witness,  Hor- 
ton, testified.  In  answer  to  a  question  con- 
cerning the  assault  and  battery,  as  follows:' 
"No;  here  ia  where-  he  struck  me  first  [in- 
dlcattngl,  and  after  that  he  broke  his  knife 
Made,  and  I  had  on  a  thin  shirt,  and  of  course 
be'  struck  me  with  tbe  blunt  end  of  the  knife 
blade  and  made  this  scar."  Troup,  tbe  next' 
witness  fbr  tbe  state,  was  a  night  watchman 
at  Ponca  Otty,  the  scene  of  fhe  affray,  and 
tbe  only  testltHony  given  by  him  relative-  to 
tbe  assault  -was  that  be  saw  Horton  after 
tbe  alleged  assauit  at  tbe  d^ot,  and  that 
Horton  was  bleeding.  The  next  witness  for 
the  state  was  Dr.  Roberson,  who  testified  that 
he  was  called  to  see  Horton;  ttiat  Horton 
was  bleeding  a  good  deal  when  he  reached 
him,'  and  described  the  woimds  of  Horton 
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M  follows:  That  Horton  had  a  wound  on 
the  face  and  on  the  hand,  and  a  small  cnt 
on  the  breast  and  possibly  another  on  the 
arm.  When  asked  if  the  wounds  would  be 
apt  to  cause  death,  he  said  that,  that  de- 
pended on  a  grood  many  circumstances. 
Xhey  might,  or  they  might  not,  according  to 
circumstances.  When  asked  if  there  was 
a  probahilltr  that  they  might,  answered 
that  they  could,  and  In  describing  the 
wounds  said  the  one  on  the  wing  of  the  nose 
was  about  an  inch  to  an  inch  and  a  half  in 
length,  and  was  4ulte  deep,  almost  through 
the  lip;  the  one  on  the  hand  he  said  was 
not  deep,  and  the  one  on  the  breast  was  very 
■hallow,  only  through  the  skin.  On  cross- 
examination  the  doctor  stated  that  the 
wounds  in  and  of  themselTes  conld  not  pro- 
duce  death.  The  next  witness  for  the  state, 
Brllley,  did  not  testify  to  anything  relative 
to  the  weapon  used  or  the  wounds  received. 
The  only  other  witness,  Reeves,  testified  to 
Horton  being  at  his  home  after  the  affray. 
Under  this  evidence  it  cannot  be  said,  ei- 
ther as  a  matter  of  law  or  matter  of  fact, 
that  a  knife  with  the  blade  broken  off  is  a 
deadly  weapon.  Hvlns  v.  State,  46  Ala.  88. 
There  is  no  evidence  as  to  the  size  of  the 
knife,  or  the  length  of  the  broken  blade. 
The  evidence  shows  that  the.  wounds  in- 
flicted by  the  knife  were  slight,  and  not  of 
a  serious  natura  There  being  no  proof  in 
the  record  of  the  deadly  character  of  the 
weapon,  and  such  proof  as  was  offered  re- 
pelling the  idea  that  the  weapon  was  dead- 
ly, dangerous,  or  likely  to  produce  death, 
the  motion  of  the  plaintiff  in  error  based  on 
the  ground  of  the  insufiBciency  of  the  evi- 
dence to  sustain  the  verdict,  should  have 
been  granted.  Key  ▼.  State,  12  Tex.  App. 
606. 

The  plaintiff  in  error  complains  that  the 
verdict  of  the:  jury  Is  not  sustained  by  the 
evidence,  auJ  this  court  is  not  unmindful  of 
the  rule  that  appellate  courts  shonld  not 
disturb  verdicts  of  juries  In  cases  where 
there  is  a  conflict  In  the  evidence,  and  es- 
pecially where  the  verdict  has  been  approved 
by  the  trial  judge  upon  a  motion  for  a  new 
trial;  yet  where  the  evidence  in  the  case 
to  sustain  the  verdict  is  of  such  weak  and 
uncertain  character  that  the  court  cannot 
say  that  the  Jury  was  not  misled  by  Irrele- 
vant and  illegal  testimony  appearing  in 
the  record,  and  did  not  act  upon  prejudice  or 
passion,  this  court  will  order  a  new  trial. 
Drury  ▼.  Territory,  9  OkL  898,  60  Pac.  101. 
We  have  examined  the  evidence  in  this  case, 
and  And  it  very  weak  and  uncertain,  and 
on  this  evidence  the  defendant  was  sentenced 
by  the  court  to  serve  a  period  of  seven  years 
in  the  state  prison.  He  is  a  young  man, 
having  a  family,  and  as  far  as  the  record 
discloses  has  always  borne  a  good  character. 
There  is  no  evidence  whatever,  except  the 
testimony  of  the  prosecuting  witness,  that 
the  defendant  committed  the  crime  charged. 
On  the  other  stde.-tlie  evidence  1ft  moat  con- 


vincing that  he  did  not,  at  least  taking 
the  testimony  as  a  whole,  it  is  so  uncertain 
as  to  raise  a  reasonable  doubt  Okl.  St 
1893,  I  5201;  Hatzky  v.  People,  29  N.  T.  124. 
And  such  a  severe  sentence  should  not  be 
I)ermltted  to  stand  on  such  weak  evidence. 

The  case  involves  the  Identity  of  the  de- 
fendant by  the  prosecuting  witness.  The 
evidence  shows  that  the  prosecuting  witness 
is  nearly  blind;  he  was  a  stranger  in  Ponca 
City;  does  not  claim  to  have  ever  known 
the  defendant:  says  that  he  met  him  for 
the  first  time  In  a  saloon  a  few  mlnntes 
before  he  was  assaulted.  His  testimony  is 
as  follows:  That  he  was  assaulted  by  three 
persons,  and  that  those  persons  were  Brown, 
Temple,  and  Mlnnlck;  that  he  saw  these 
three  persons  in  Daley's  saloon  Just  before 
the  assault;  that  one  of  them  paid  for  a 
dgar  for  him;  that  after  that  he  left  the  sa- 
loon to  go  to  the  depot;  and  that  these  three 
persons  came  out  of  the  saloon,  followed  him, 
and  assaulted  him.  He  testifies  positively 
that  the  assault  was  made  at  half  past  11 
o'clock  that  night;  that  he  first  saw  de- 
fendant, Brown,  in  Daley's  saloon  that  night 
about  half  past  10  o'clock,  getting  along 
towards  11  o'clock.  Further  on  he  testifies 
that  he  did  not  go  into  Daley's  saloon  that 
night  until  11  o'clock,  and  that  he  remained 
in  the  saloon  15  or  20  minutes  before  leav- 
ing for  the  depot  on  which  mission  he  claims 
to  have  been  assaulted.  The  manner  of 
the  witness  in  answering  questions  shows 
that  he  was  not  frank.  As  against  this  tes- 
timony the  evidence  of  other  witnesses  shovni 
that  Temple  was  tending  bar  In  Daley's 
saloon  that  night  and  that  the  saloon  was 
kept  open  until  12  o'clock  that  night  and 
tliat  Temple  conld  not  have  been  one  of  the 
parties  who  made  the  assault  Besides  this 
William  Collins  testified  tiiat  he  saw  Horton 
uptown  the  night  of  the  assault  and  saw 
Horton  on  the  way  to  the  depot  Just  prior 
to  th«  assault  that  he  (Ck>Ulns)  was  stopping: 
at  R  feedyart.  near  the  place  of  the  assanlt; 
ancf  that  he  saw  Horton  and  some  other  per- 
son walking  together  towards  the  depot;  and 
that  there  was  only  one  person  with  Horton; 
and  that  he  knew  Brown;  and  that  It  was 
not  Brown  with  Horton.  Othw  witnesses 
testified  to  seeing  Horton  on  the  streets  tak- 
ing up  collections  at  the  time  be  claimed 
he  was  loitering '  in  the  saloon  of  Daley. 
Both  Temple  and  Brown  testify  that  Brown 
was  not  in  Daley's  saloon  on  the  day  of 
the  assault  after  4  o'clock  la  the  afternoon 
of  that  day.  Both  Brown  and  Temple  deny- 
that  th^  made  the  assanlt  Troap,  a  wit- 
ness for  the  state,  said  that  he  met  defend- 
ant Brown,  on  the  night  of  the  assault  In 
company  with  a  man  named  Thomas,  and 
that  Brown  and  Thomas  had  a  drunken  man 
in  their  possession,  and  that  tliis  was  be- 
tween 11  and  12  o'clock  that  night  and  that 
he  took  the  drunken  man  and  put  him  in 
jail;  that  be  looked  at  his  watch  when  he 
pnt  the  man  In  Jail,  and  ft  was  then  Jnst  half 
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past  11  o'clock.  Thomas  corroborates  this 
statement,  and  says  that  after  they  turned 
the  drunken  man  over  to  Troup;  that  he 
and  Brown  came  back  to  town,  and  separated 
on  a  corner:  that  just  as  they  separated 
a  man  named  Cravens  came  up,  and  that 
Cravens  and  Brown  went  away  together. 
Cravens  testified  that  he  met  Brown  and 
Thomas  at  the  place  stated  by  Thomas  where 
they  turned  the  drunken  man  over  to  officer 
Troup.  Cravens  then  says  that  be  and  Brown 
went  home  together;  that  on  the  way  they 
met  'Brown's  wife,  father,  and  mother;  that 
they  all  then  went  back  to  Brown's  father's 
house;  and  that  he  thought  it  was  about 
11  o'clock. 

Lee  Brown  testifies  that  he  took  Mrs.  Ira 
Brown  and  three  young  ladles  to  the  shows 
that  night;  that  they  returned  home  about 
11  o'clock  that  night;  that  after  they  reach- 
ed home  he  and  his  wife  and  Ira's  wife  start- 
ed up  to  the  defendant's  house;  and  that 
on  the  w^ay  they  met  Cravens  and  the  de- 
fendant; and  that  they  with  the  defendant 
then  all  returned  to  his  home  and  stayed 
there  that  night.  OlUe  Brown  testified  that 
she  would  Judge  It  was  about  10  o'clock  when 
they  left  the  shows  uptown,  and  corroborat- 
ed Lee  Brown  as  to  meeting  Cravens  and 
her  husband.  Mallnda  Brown  testified  that 
her  husband  and  Ira's  wife  and  the  three 
young  ladies  returned  home  from  the  shows 
between  10  and  11,  and  that  when  Ira  Brown 
came  that  night,  he  and  his  wife  stayed  all- 
night  with  them,  and  that  he  came  between 

10  and  11  o'clock.  Geo.  Cripe  testified  that 
he  saw  Horton  uptown  on  the  streets  S 
or  10  minutes  before  the  assault.  Ira  Brown 
testified  that  he  went  home  with  Cravens, 
and  reached  there  about  11  o'clock. 

The  motion  for  a  new  trial  was  based 
upon  newly  discovered  evidence,  among  oth- 
er grounds,  and  in  support  of  this  ground 
the  defendant  filed  the  affidavits  of  E.  B. 
Irwin  and  Wm.  Alderman,  to  the  effect  that 
on  the  night  Of  the  assault  they  came  in 
town  from  the  country,  and  in  doing  so  pass- 
ed the  place  of  the  assault  as  described  by 
the  prosecuting '  witness;  that  when  they 
reached  this  place  it  was  11  or  half  past 

11  o'clock,  an4  at  the  place  of  the  assault 
they  saw  several  negroes  quarreling;  that 
they  passed  by,  and  did  not  see  any  as- 
sault committed.  The  evidence  In  the  case 
discloses  that  the  prosecuting  witness  Is  a 
negro.  This  newly  discovered  testimony  is 
not  cumulative  of  any  other  testimony  In 
the  case,  and,  In  view  of  the  defense  made  by 
defendant.  Is  material;  and  it  is  probable 
that  with  this  testimony,  when  considered 
with  the  other  testimony  by  a  Jury,  the  ver- 
dict might  be  different,  and  for  this  reason 
a  new  trial  should  have  been  granted. 

The  case  win  be  reversed,  with  directions 
to  grant  the  plaintiff  in  error  a  new  trial. 
The  clerk  of  the  Criminal  Court  of  Appeals 


will  Issue  an  order  to  the  superintendent  of 
the  state  penitentiary  at  McAlester  to  de* 
liver  the  prisoner  to  the  sheriff  of  Kay  coun- 
ty, Okl.,  and  that  said  sheriff  shall  detain 
the  said  prisoner  In  custody  subject  to  the 
order  of  the  district  court  of  Kay  coun- 
ty, Okl. 

FURMAN,  P.  J.,  and  OWEN,  J.,  concur. 


AMERICAN  BONDING  CO.  OF  BALTI- 
MORE V.  PEOPLE  ex  rel.  KENNEDY. 
(Supreme   Court  of  Colorado,     June   7,   1900i. 
Rehearing  Denied  Oct  4,  1909.) 

L  Gdakdian    and    Ward    (|    174*)— Guabd- 

lAN's  SuKETiEs— Liability. 

Sureties  on  a  guardian's  bond  are  liable 
only  for  the  money  or  property  that  actually 
was  or  cama  into  the  guardian's  hands  during 
the  term  coveied  by  the  bond  on  which  the; 
were  sureties. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward.  Cent.  Dix.  H  590-599;  Dec.  Dig.  i 
174.*J    . 

2.  GnABDiAN  XSd  Wakd  (J  174*)— Bond  OI 

GUABDIAN— RGTBOSPECTIVS  OPERATION. 

The  penal  bond  of  a  guardian  does  no 
operate  retrospectively  unless  plainly  so  in 
tended  and  axprewed. 

fEd.  Note.— For  other  cases,  see  Guardian  an(* 
Ward,  Cent  Dig.  H  690^9;  Dec.  Dig.  ( 
174.*] 

8.  GUABDIAS  AND  Ward  (|  160*)— Pebiouic- 

Ai  Settlements— Epvect. 

Periodical  or  partial  settlements  of  S  guard- 
ian's account  after  approval  by  the  court  are 
but  prima  facie  evidence  of  •  their  correctness, 
and  may  be  falsified  on  final  accounting. 

[Ed.  Note.— For  other  cases,  see  Guardian  aad 
Ward,  Cent  Dig.  I  522;    Dec.  Dig.  f  160.*] 

4.  GUABDIAK  AND  WaBD   (I   163*)  —   "FlKAI 

Settlemfnt"— "Final  Acoountinq." 
Mills'  Ann.  St.  I  4728,  provides  that  a 
guardian  may  resign  in  writing  to  the  county 
court  having  settlement  of  his  accounts,  and. 
when  such  resignation  is  accepted,  he  shall  b< 
discharged,  but  shall  not  be  exonerated  from 
liability  previous  thereto,  and  that  no  resigna- 
tion shall  be  accepted  until  the  guardian  ha* 
given  notice  of  his  Intention,  as  in  cases  of  fina* 
settlement,  and  shall  have  made  a  complete  set- 
tlement of  all  matters  np  to  the  time  ot  his  res 
ignatioB,  and  shall  have  delivered  into  court  al' 
evidences  of  title  to  property,  papers,  moneys 
and  choses  In  action  In  hia  hands.  Held,  that 
'■final  settlement"  or  "final  accounting"  inlpliei 
an  accounting  or  settlement  after  the  severanoi 
of  the  relation  betwisen  gnardian  and  ward,  in- 
cluding a  settlement  when  ths  relation  is  sev- 
ered by  resignation,  so  that  a  settlement  by  a 
resigning  guardian  under  sv>ch  section,  as  well 
as  a  final  settleatent,  as  authorised  by  sectiow 
2084  and  2093,  when  tegolarly  made,  is  « 
judgment  conclusive  between  the  ward  and  th< 
c;uardian  and  her  sureties,  unless  impeached  Ii 
the  csonrt  in  whioh  it  was  rendered  for  frand,  tn 
such  otbsr  defects  *»■  wonld  invaiidate  Judc 
ments  generally. 

[Ed.  Note.— For  other  cashes,  see  Guardian  ani 
Ward,  Cent.  Dig.  SS  542-544;  Dec.  Dig.  §  1G3.< 

For  other  definitions,  see  Words  and  Phrases 
vol.  8,  p.  2804.] 

5.  GuABDiAN  and  Wabo  (|   182*)  —  SrttXE- 
MINT  or  AoooiTNr— Action  on  Bond. 

Where,  in  an  action  on  a  guardian's  bond 
her  final  account  duly  approved  was  admitted 
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Ill  evidence  ■without  objieettoti,  It  would  be  pre- 
sumed that  the  ccunty  court  in  sottling-the  ac- 
count acted  correctly,  and  with  du^.  autiioiity, 
and  that  the  account  constituted  a  complete  set- 
tlement of  all  matters  in  the  guardian's  liands 
as  snah. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  |  656;    Dec.  Dig.  §  182.*] 

6.  GU.\BD1AN     AND     WARD     (8     17.1*)— FCTNDS— 

•IMVESTUENT— Breach  of  Bond. 

Under  Mills'  Ann.  St.  {  2081,  providing 
that  guardians  shall  put  to  interest  moneys  of 
their  wards  on  mortgage  security  to  be  approv- 
ed by  the  court,  not  to  exceed  the  expiration, 
of  the  ward's  minority,  and  section  208S,  em- 
powering guardians  to  loan  out  the  moneys  of 
their  wards  at  interest  in  sums  not  exceeding 
$100  on  personal  security  to  be  approved  by  the 
judge  of  probate,  a  loan  of  $3,000  by  a  guardian 
to  a  business  firm  on  their  unsecured  note  with- 
out permission  of  the  court  was  a  breach  of  the 
guardian's  bond. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  §i  C00-GQ6;  Dec.  Dig.  }  173.*] 

7.  Guardian  and  Ward  (§  56*)  — Assets  — 
Loan. 

A  loan  by  a  guardian  of  her  ward'a  money 
without  strict  compliance  with  Mills'  Ann.  St. 
{S  2081,  2088,  regulating  such  subject,  ia  at 
the  guardian's  pern. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  i  255;    Dec.  Dig.  $  56.*] 

8.  Guardian  and  Ward  (J  163*)— Resigna- 
tion OF  Guardian— Accounting. 

Where  «  guardian's  indebtedness  to  the  es- 
tate had  been  fixed  by  the  settlement  of  her  final 
account  on  her  resignation,  it  was  her  duty  to 
either  turn  over  to  the  court  cash  to  the  amoun. 
of  the  balance  shown  to  be  in  her  hands,  or 
show  that  she  had  loaned  the  same  under  au- 
thority of  court,  and  surrender  the  evidence  of, 
and  security  for,  the  loan. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 

W'ard,  Dec.  Dig.  {  103.*] 

.  Appeal  from  District  Court,  Teller  Coun- 
ty; Louis  W.  Cunnlngbam,  Judge. 

Action  by  the  Tebple,  on  the  i;elatlon  of 
June  Kennedy,  an  infant,  by  O.  B.  Portls,  her 
guardian,  against  the  American  Bonding 
Company  of  BaltUnore.  Judgment  for  plain- 
tiff, and  defendant  appals.    Affirme«l. 

Pette  &. Abrahams,  for  appellant.  L.  C. 
Campbell  and  Robert  Graham,  for  appellee. 

•  "WHITE,  J.  The  ftpiJellant  was  surety  on 
a  bond  given  by  Florence  Kennedy  as  guard- 
ian of  June  Kennedy,  a  minor.  Said  Flor- 
ence was  duly  appointed  such  guardian  on 
December  20,  1000,  by  the  county  court  of 
Xeller  county.  January  27,  1902,  she  filed 
and  had  approved  a  report  which  showed  In 
her  hands  December  20, 1900,  $3,000  cash  and 
12  several  Items  of  interest  subsequently  col- 
^cted  .from  the  firm  of  Kennedy  &  Arnold, 
aggregating  the  sum  of  $300.  It  also  showed 
certain  items  paid  out  leaving  balance  due 
tt-ard  of  $3,131.75.  Said  Florence  resigned 
her  guardianship,  and  such  resignation  was 
accepted  by  an  order  of  the  court,  which  also 
directed  and  commanded  her  to  pay  and  turn 
over  to  her  auccessor  all  moneys  and  prop- 
erty that  had  come  into  her  possession  as 
such  guardian  belonging  to  said  minor.     On 


th^  date  of  her  resignation  slie  presented 
therewith  a  report  purporting  to-  cover  her 
acts  and  doings  as  such  gunrdlan  from  De- 
cember 20,  1901,  to  April  20,  1002.  This  re- 
port, received  in  evidence  without  objection. 
Included  as  "items  of  receipt  December  20, 
1901,  amount  due  ward  as  shown  by  report 
filed  January  27,  1902,  $3,181.75;  Interest  on 
same  to  April  20,  1902,  at  12  per  cent,  per 
annum,  $125.27,"  or  a  total  of  $3,257.02.  Un- 
der "Items  Paid  Out,"  she  credited  herself 
with  $25.95,  and  stated  that  at  the  beginning 
of  her  trust  she  received  the  sum  of  $3,000 
for  her  ward;  that  she  loaned  the  same  to 
the  firm  of  Kennedy  &  Arnold  on  December 
20,  1900,  taking  their  note  therefor  drawhig 
interest  at  12  per  cent,  per  aiiutnn ;  that  said 
firm  was  then  solvent,  and  wafi  owing  said 
trust  $3,231.07,  but  she  believed  had  since 
become  and  was  at  the  date  of  the  report 
wholly  insolvent.  This  report  was  approved 
by  the  court,  and  G.  B.  Pottla  appointed 
guardian  of  said  minor.  The  gravamen  of 
the  complaint  is  that  there  came  into  said 
Florence's  possession  as  spch  guardian  a 
large  sum  of  money,  and  at  the  time  of  her 
resignation  there  was  due  from  her  as  such 
guardian  the  sum  of  $3,231.07,  of  which  she 
failed  to  pay  over  the  sum  of  $1,976.26.  By 
an  amendment  to  the  complaint,  a  further 
breach  of  said  bond  was  alleged,  in  that  the 
said  Florence  as  such  guardian  unlawfully 
loaned,  without  security,  In  one  sum  $3^000 
of  the  funds  belonging  to  her  ward  on  the 
20th  day  o"  December,,  1900,  to  Kennedy  w 
Arnold  without  an  order  or  authority  of  court 
authorizing  her  to  make  said  loan,  whereby 
fl,976.26  of  said  funds  were  lost  to  said 
ward.  The  answer  Is,  In  effect,  a  general  de- 
nial of  the  breaches  of  the  bond.  The  evi- 
dence beiiig  submitted,  the  court  directed  the 
Jury  to  return  a  verdict  for  the  appellees,  up- 
on which  Judgment  was  rendered.  From  that 
Judgment,  this  appeal  Is  prosecuted. 

Much  of  the  argument  of  appellant  is  bas- 
ed upon  the  assumption  titat  \the  only  au- 
thority for  a  final  account  or  settlement  of 
a  guardian's,  trust  is  found  in  sections  2084, 
2093,  Mills'  Ann.  St,  each  of  which  contem- 
f lates  a  settlement  after  the  termination  of 
the  relationship  of  guardian  and  ward.  Coun- 
sel, therefore,  contend  that  the  reports  of  the 
giiardlan  Florence,  here,  in  evidence,  having 
been  filed  In  the  course  of  administration  ot 
the  ward's  estate,  are  prima  facte  evidence 
only,  and  are  not  conclusive  against  the  sure- 
ty on  her  bond,  but  may  be  attacked,  altered, 
contradicted,  or  explained  in  a  collateral  pro- 
ceeding, and  that  the  evidence  was  conclu- 
sive that  the  only,  property  of  the  ward  com- 
ing Into  said  guardian's  hands  after  her  ap- 
pointment was  the  Kennedy  &  Arnold  note, 
which  was  turned  over  to  her  successor  in 
said  trust ;  that  said  Florence,  while  admin- 
istratrix of  her  father's  estate,  whence  came 
the  estate  of  her  said  ward,  dissipated  such 
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fvmds,  >nd  tluri!;  ttaerdCdrSi'ttiBrjAdjpDkentltefe- 
In  Bbould  have  been  top  appaUatat  If  tb^' 
premises  Bsswtted  be  tme,  aopdllazit'A'  cODdu^ 
sions  are  perhaps  correct.  It.. is  a  graetal 
principle  that  sureties  on  a  guardian's  t)ODd 
are  liable  only  tot  the  money  or  property, 
that  actually  was  or  came  into  the  hands  Of 
the  guardian  during  the  term  covered  by  the 
bond  on  which  they  were  sureties,  and  t&at 
penal  bands  are  never  held  to  be  retrospec- 
tive In  their  operation  unless  phiialy  Bo  In- 
tended and  expressed.  Hffwever,  there  aire 
anthorltfes  which  hold  that  where  a  guard- 
Ian  was  also  administratrix,  aad  <l8'STich  held 
trust  funds  to  which  the  ward  eventually  be- 
came entitled,  she  will  be  regarded  as  hold- 
ing the  funds  In  tbe  former  capacity  from 
the  time  any  act  of  transfer  took  plaice,  or 
from  tbe  time  when  she  crMited  her  prior 
tmst  accounts  and  charged  herselt  as  guard- 
ian, or  from  the  time  when  her  final  Acooaats 
in  tbe  prior  trust  were  settled  showing  a  bal- 
ance dae  to  her  as  guardain,  though  In  the 
lattsr  cases  no  act  of  tiaasfer  ^er  took 
place.  15  A.  &  K  Bncy.  of  Law  (2d  Ei.)  04. 
As  to  which  a  the  true  rule  we  need  not  and 
sbonid  not  determine  herein.  The  record  as 
It  now  stands  does  not  cobclnBlveiy '  abow 
facts  sufficient  to  enable  tis  td  defenUnft  w&at 
tbe  acts  of  said  Florence  were  as  admlnistn- 
trlx  of  ber  father's  estate,  or  xrhat  was  tbs 
statos  of  said  estate  at  the  tOae-of  her  re- 
ports as  guardian. 

In  r«  Thomas'  Estate  26  Colo.  110.  12a. 
56  Pae.  907,  912,  tbis  court  said:.  "In.  tbe  ab- 
sence of  a  statute,  to  tbe  contrary,  periodical 
or  partial  settlements,  as  evidenced  by  le- 
ports  of  conservators,  are  at  most  after  ap- 
proval by  tbe  court,  but  porfina  fade  evir 
denoe  of  tbelr  correctness,  and  may  be  rec» 
tilled  OE  rebatted  on  a  final  accounting. 
They  are  not.iSattlements,  but  only  tbe  lez- 
hibltlon  of  accffunlB,  nor  judgments,  being, 
merely  «z  parte  pFBsentations.  of  the  status 
of  tbe  estate  In  tbe  bands,  of  tbe  conserva- 
tor." nils  applies  'vrith  jequal  force  to  sDeb 
periodical- or  partial  settlements  as  evidenced 
by  reports  «f  guardians;  Tbe  report  iflled 
January  27,  1802,  was  of  thls.cbaraater,  but 
tbe  one-  approved  at  -the  tjme  of  aceeptin^ 
said  Florence's  resignation  i  is  Of  an  :eD- 
tiiely  differant  character,  fooce,.and  effect 
Counsel  have,  orerlooked  an,  important  stat- 
ute of  this  state  wbldb  .fixes  foeiyoad  qnestiaii 
tbe  status  of  a  report  accompanying  a  guatd- 
ian's  resignation  and  forming. the  basis  np^ 
on  wbl<^  the  court  accepts- the  satnei''  8ea- 
tions  2064. 20Qa,  MUU'  Ann.  Bt.,Biq>ra«arenot 
die  only' authority  for  a  final  accoant  or  set- 
tlement of  a  guardian's  trust  under  the  law 
of  tbis  state.  On  tbe  contrary,,  section  4728»' 
Mills'  Ann.  81,  tben  in  force,  expressly  pro- 
vides for  the  reslgnatibn,  settlement  ot  He- 
counts  by  and  .dlsdiarge  of  gUacdians,  -wblcb 
appears  to  bavp.  been  foUow'ed  in  t4iis  case',' 
and  is  comclBSlve  of  this  cdntrovcrat.  That 
section  is  as  follows:  "Aij  executor,  or  ex- 
ecutrix, admltfli^rator,''  oV  administratrix  or 


gtlardlan<4eatamenfdry,'or-byavpbldtment  of 
!a'  coonity  ^eouvf,-  may  resign  in  writing  ta 
tbe -county  cottrt  having  Bettlemeart  or  ad- 
justment of  his  or  l>er  account,  hl8,^bw,  or- 
tbelr  office  or  offices;  and  when  such  reslg* 
nation  ts- accepted  by  snch  looart..  tbe  per- 
son or  persons  so  resigning  siMtU'be  discharg- 
ed from  tbe  further  exerdlBe^' of  his,  her,  or 
tbelv  office  or  offices :  Pro^vlded,  always,  that' 
tbe  acbeptauoe  of  ^udi  realgnatlo*' shall  be' 
by  a  -written  order  of  said  court,  and  shair 
nottte'doastrued  to  exonerate  any  execvtoj^ 
or  executrix,'' administrator  or  adminlstra* 
ti4x  or  guardian,  or  his  ortbeir  secvrltiesv 
from  liabilities  incurred  previous  to  suob  ae- 
c^tance;  and  no  such  resignation  staall  b* 
accepted  until  BBch  executor  or  Executrix, 
administrator  «r  admiflistratrlK  or  guardian* 
^bU%  hikTe  given  notice'  of  such  Intention 
by  publication^  as  requfrett  In  cases  ot  final 
settlement,  and  shall  makd'  and  -rander  a 
Qomplete  settlement  of  all  matters  In  his 
hands  as  such  administrator  or  administra- 
trix, executor  or  executrix  or  gute'dian,  up 
to  tbe  time  of  bis  or  her  resignation,  and 
shall  d^li<er  Into  court  all  evIdOices  of  title, 
property,  papers,  moneys  and'  chose*  •  In  ac- 
tion in  bis  or  ber  bands:  Provided,  also,' 
that  if  tbe  county  court  sball  enter  an  or> 
deT  dispensing  with  sudh  notice,  theii,  and 
In  eubh  case,  no  such  notice  shall  b^  glvdn." 
Appellbnt,  while  admitting  that  a  final  re* 
port  and  action  of  tbe  coutt  thereon  Is  con- 
clusive, argues  that  the  t^rm  "final  account' 
Ing"  ae  "final  settlement"  implies  an  account- 
ing or  settlement  after  the  severance  of  the 
relationship  between  guardian  and  -ward. 
This  is  unquestionably  true,  and,  unless  an 
etent  ttns  transpired  whl»b>  eauses  the  eecfta 
tlon  of  the  guardian's  authority,  a  settlement 
cannot  be  final.  The  reason  of  the  rule  Is 
that  tbe  liability  of  the  gua.rdian  extends  be- 
yond tlie  time  of  such  settlement,  tint; 
■v^here  the  guardian&hlp  ceases  as  under  th^ 
statute  Ih'  question,  the  severance  oit  the  re^ 
hitloniAfp'  belfween  guardian  and 'vtard  is 
cpmplete — icaueed  by. .the  revocation  ot  the 
guardian's  autbority,  to.  wit.  the  acceptane^ 
of  ber  resignation.  In  State  v.  BIti>y,-  50 
Mo.  App.  1«2,  168,  the  tule  is  announced 
that  tbe  settlement  -wl^lch  a  guardian  on  bee 
removal  makes  is  a  final,  settlement,  not  In 
the  sense  of  a  settlement  of  the  ward's  en- 
tire gnar^latislifp  during  minority,  "but  bind- 
ing to  tbe  extent  of  the  removed  guardian's 
share  In  the  same,  tender  our 'statute  the 
fact  tbat  tbe  guardianship  continued  does 
Bot  detract  -  from  .tfa6  fact-that  it  was  closed 
Sp  tar  as  the  acts  of  p?rld  gunrawn  wire 
concerned.  Scbonler's  Executors  and.  Ad- 
mlnlstratars,  I  531, 

A  settlement  made  under  said  statute  to 
k'  final  amount,  regularly  Tttdde,  and  con; 
stitutes  h.  jndgmeilt  conclusive  between'  the 
wttrd'  on  oAe'side'  and  tbb  'guaVdten  dnit 
surety  on  the  otlier,  onlese  impeofch^d  ■  Hi 
tbe  court  <n  w^lcb  it  was  rendjred"^  Vl^ 
ot  fraiid'br  such 'other  defects  as  "would 'In- 
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validate  JndgmentB  of  other  courts.  State 
▼.  BUby,  Bupra;  seisttoii  632,  Brandt  on  Sure- 
tyship and  Ooaranty.  Such  Judgment  was 
admitted  In  evidence  without  objection.  Un- 
der these  circumstances.  It  Is  presumed  that 
the  county  court  acted  correctly  and  with 
due  authority,  and  Its  judgment,  so  far  as 
this  controversy  Is,  concerned.  Is  valid  and 
conclusive,  and  said  report  final,  and  con- 
stitutes "a  complete  settlement  of  all  mat- 
ters In  her  hands  as  guardian."  1  Black  on 
Judgments,  i  124.  The  acts  of  said  Flor- 
eace  as  guardian  In  loaning  the  money  of 
her  ward  to  Kennedy  &  Arnold  were  In 
direct  conflict  with  her  duty  imposed  by  stat- 
ute, and  constituted  a  breach  of  her  bond. 
SecUons  2081,  2088,  Mills'  Ann.  St  A  loan 
by  a  guardian  of  her  ward's  money  with- 
out strict  compliance  with  the  statutory  re- 
quirements as  to  such  loan  is  at  the  guardi- 
an's peril.  Hughes  v.  People,  111  lU.  457; 
WUislow  v.  People,  117  IlL  156,  7  N.  E.  135. 
The  Indebtedness  of  the  guardian  to  the  es- 
tate was  ascertained  and  fixed  by  Judgment 
of  the  county  court,  and  it  devolved  upon 
her  to  either  turn  into  the  court  cash  to 
that  amount,  or  show  that  she  had  loaned 
the  same  under  autbortty  of  the  court  and 
surrender  the  evidence  of,  and  surety  for, 
such  loan.  She  did  neither.  The  final  re- 
port of  the  guardian  and  the  actloii  of  the 
court  thereon  was  conclusive  against  said 
guardian  and  this  appellant,  and  a  .directed 
verdict  was  proper,  t 

The  Judgment  was  for  the  right  jwrtles, 
and  is  accordingly  affirmed. 

Affirmed. 

SXBBLEl,  O.  J.,  and  BAILESY,  3^  ooncnr. 


(4(  Colo.  216)  . 

HIREEN  V.  E.  W.  ENGLISH  LUMBER  CO. 

(Supreaie  Court  of  Colorado.     July  6,   1909. 

Qn  Rehearing,  Oct.  4t  1909.) 

1.  GOBPOBATIONS    ({    426*)  —  UNAxn!BOiazxo> 
BoBBOwiNo  BT  Agent.  - 

Though  defendant'!  manBger  had  no  author- 
ity to  borrow  moaey  oa  its  behalf,  or  to  execute 
its  note  for  money  so  borrowed,  yet  it  having 
received  the  money  directly,  and  it  having  been 
used  for  its  benefit,  it  is  liable  for  money  had 
and  received,  notwithstanding  the  manager  was 
short  on  his  accounts  and  borrowed  the  moaey 
to  cover  up  the  shortage. 

[Ed.  Note.— For  other  cases,  see  Corpoiations, 
Cent.  Dig.  J  1704;    Dec  Dig.  {  426.*] 

2.  Apfeai,  add  Ekbob  (§  835*)— Reheabino— 
Contentions  Kot  Made  Before. 

The  proposition  that  a  count  of  the  com- 
plaint was  not  for  money  had  and  received  will 
not  t>e  considered  on  appellee's  application  for 
a  rehearing;  it  not  having  challenged  appel- 
lant's statement  in  her  brief  and  on  argument 
at  the  original  hearing  that  the  count  was  of 
the  character. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3242 ;    Dec.  Dig.  f  835.*] 

Appeal  from  District  Court,  Otero  Gona- 
ty;  N.  Walter  Dixon,  Judge. 


Action  by  Amanda  HIreea  agathst  the  B. 
W.  English  Lumber  Company.  Judgment  for 
defendant,  and  plalntUI  appeals.  Berersed 
and  remanded. 

O.  Q.  Hess,  for  appellant  Qeorge  W.  Maop 
ly.  for  appellee. 

OABBERT,  J.  The  R.  W.  English  Lum- 
ber Company,  a  corporatl<Hi,  was  engaged  In 
buying  and  selling  lumber,  coal,  and  building 
material  at  the  town  of  La  Junta.  One  A. 
W.  English  was  the  manager  of  Its  business 
at  that  iK^t  In  September,  1903^  he  assum- 
ed on  behalf  of  the  company  to  borrow  of 
the  appellant  Amanda  Hlreen,  the  sum  (rf 
$900,  and  executed  and  delivered  to  her  the 
note  of  the  company,  also  signed  by  hisuelf. 
The  note  was  not  paid  at  maturity,  and  suit 
was  brought  thereon  by  Mrs.  Hlreen.  In  her 
complaint  she  declared  upon  two  counts,  the 
first  upon  the  note,  the  second  for  money  had 
and  received.  The  defendant  denied  the  an- 
thority  of  BngUsh  to  execute  the  note,  and 
also  denied  that  it  received  tlie  money,  as 
stated  in  the  second  count  At  Che  ooncln- 
sion  of  ttie  tMtimony,  the  court  directed  a 
verdict  toe  the  defendant  Fnnn  a  Judgment 
accordingly,  plaistilE  appeals. 

The  testimony  discloses  thait  Mrs.  Hlreen 
gave  her  check  for  the  mtmey  loaned  payable 
to  the  Order  of  the  company ;  that  this  check 
was  Indorsed  by  A.  W.  English  asmsmagv;- 
that  It  was  deposited  to  the  credit  of  the 
cdmpany  in  the  La  Junta  State  Bank,  where 
the  company  kept  an  acooant  and.  the  pro- 
ceeds used  in  paying  bills  o<  the  eompany  by 
checks  drawn  by  the  manager.  On  oral-  eaegO". 
ment  counsel  for  plalntur  conceded  that  un- 
der the  testimony  and  on  the  authority  of 
Rlasuto  V.  B.  W.  English  Lumber  Ca  (0(da> 
98  Pac.  72S,  an  action  could  not<be  maintain- 
ed upon  the  promissory  note,  bnt  contended 
that  the  case  should  haw  been  sabmltted-to 
the  Jury 'OB  the  second  ooont  For  money 
had  and  received  It  is  only  necessary  to  show 
that  the  defendant  has  obtolnied  money  at 
the  plalntur,  which  tn.  equity  and  right  be 
ought  to  return.  Zang  Brewing  Ca  v.  Bern- 
hehn,  1  Colo.  App.  528,  44  Bac,  880 ;  Mum- 
ford  T.  Wright  12  Colo.  App.  214, 56  Pac.  744. 
The  testimony  brings  the  case  squarely  wltbln' 
this  rule.  Manager  English  bad  no  aiftborlty 
to  twmow  money  on  t>ehalf  of  the  company, 
neither  bad  he  any  anthority  to  execute  Ite 
note  for  money  t>orrowed;  bat  notwltb- 
standing  bis  want  of  autbortty  In  these  re- 
spects, it  appears  that  the  company  received 
the  money  directly,  and  that  It  was  used  for 
Its  benefit  In  equity  and  good  conscience  it 
should  repay-  the  money  ad  oittalned. 

TblM  case  is  dearly  distinguishable  from 
the  Bizsuto  Case.  In  that  esse  suit  was 
brought  upon  the  note  only,  and  It  was 
sought  to  hold  the  company  upon  the  ground 
that  it  bad  ratified  the  transaction  beoanae 
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It  had  received  tK^e  beueflt  at  tb«  money  Itor- 
rowed.  The  evidence  dlBclosed  that  the  mon- 
ey realized  on  the  nots  was  paid  to  the  man- 
ager, English,  In  his  Indlridoal  caimclty,  who 
snbsequeutly  deposited  It  to  the  credit  of  the 
company,  and  It  was  therefore  held  that  the 
company  had  not  ratified  the  act  of  its  agent. 
In  the  case  at  bar  the  action  is  for  money 
had  and  received,  and  It  appears  by  the 
check  of  the  plaintiff,  the  Indorsement,  and 
the  transaction  with  the  La  Junta  State 
Bank  that  the  money  borrowed  was  paid  di- 
rectly to  the  company  by  the  plaintiff.  It  Is 
true,  as  contended  by  counsel  for  appellee, 
that  at  the  time  the  manager  borrowed  the 
money  he  was  short  In  his  accounts  with  the 
company,  and  that  the  money  was  borrowed 
for  the  purpose  of  covering  up  such  short- 
age ;  but  this  condition  of  affairs  is  Immate- 
rial, where  It  appears  conclusively  that  the 
money  borrowed  was  paid  directly  to  the 
comimny,  and  that  it  recleved  the  full  benefit 
of  the  money  so  borrowed. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial  in  accordance  with  the  views  expressed 
In  this  opinion. 

Beversed  and  remanded. 

STBELE,  C.  J.,  and  HlVb,  J.,  concor. 

On  Rehearlnit 

GABBERT,  J.  In  support  of  the  petition 
for  rehearing  counsel  for  appellee  contends 
that  we  erred  In  construing  the  appellant's 
second  count  as  one  for  money  had  and  re- 
ceived, when,  in  reality,  it  was  for  money 
loaned  and  upon  a  promise  to  t«pay  sa«h 
loan.  In  the  original  brief  filed  by  counsel 
for  appellant  It  ta  stated :  "The  complaint 
alleges  a  cause  of  action  on  the  Bote,  and 
also  one  for  money  had  and  received."  The 
correctness  of  this  statement  was  not  chal- 
lenged by  counsel  for  appellee  In  Ills  brief. 
At  the  oral  argument  counsel  for  the  appel- 
lant again  asserted  that  the  second  count 
was  for  money  had  and  received,  and  con- 
tended that  the  case  should  have  been  sub- 
mitted to  the  Jnry  on  this  connt.  This  state- 
ment as  to  the  character  of  the  second  count 
was  not  challenged  by  counsel  for  aiipellee. 
We  assumed,  then,  without  further  examina- 
tion, that  the  second  count  was  for  money 
had  and  received. 

The  claim  of  counsel  for  appellee  that  It 
does  not  state  a  cause  of  action  of  that  char- 
acter comes  too  late.  A  proposition  not  ad- 
vanced at  the  original  hearing  of  a  cause  In 
this  court  will  not  be  considered  on  an  ap- 
plication  for  a  rehearing.  Morgan^v.  King, 
27  Colo.  630,  63  Pac.  416.  We  have  not  de- 
termined, as  counsel  for  appellee  seems  to  as- 
snme,  that  plaintiff  was  entitled  to  have  her 
case  snhmlttod  to  *  jury  upon  a  state  of 
facts  different  from  those  pleaded.  On  the 
contrary,  we  assume,  as  there  was  no  dispute 


regarding  the  second  connt  being  one  lot 
money  had  and  received,  that  plaintiff  from 
the  testimony  was  entitled  to  have  her  case 
submitted  to  the  jury  on  that  count,  although 
the  party  assimiing  to  borrow  money  for  the 
company  and  execute  Its  note  had  no  author- 
ity to  do  either,  for  the  reason  that  where 
one  has  received  money  which  in  equity  and 
good  conscience  belongs,  and  ought  to  be 
paid,  to  another,  an  action  for  money  had 
and  received  will  lie  for  the  recovery  thereof. 

It  Is  also  claimed  by  counsel  for  appellee 
that  the  opinion  forecloses  the  Introduction 
of  any  testimony  on  Its  behalf  at  another  trt 
al  which  would  tend  to  prove  that  It  is  not 
liable  for  money  had  and  received.  Such  Is 
not  the  case.  If,  however,  any  statement  la 
the  original  opinion  tends  to  support  that 
claim,  it  is  modified  to  that  extent.  At  an- 
other trial  the  appellee  should  be  permitted 
to  introduce  any  competent  testimony  which 
would  tend  to  establish  its  nonliability  for 
money  bad  and  received.  We  express  no 
opinion  regarding  the  character  of  the  sec- 
ond count,  or  whether,  under  its  averments, 
plaintiff  from  the  testimony  now  before  us 
could  recover  thereon;  but  as  the  case  Is  re- 
manded for  a  new  trial,  and  the  claim  that 
It  wlU  Uot  support  a  recovery  on  the  theory 
of  counsel  for  plaintiff  was  not  made  in  apt 
time,  she  should  be  permitted  to  amend  her 
complaint  if  so  advised.  Defendant  should 
also  :be  granted  leave  to  amend  its  pleadings, 
If  requested. 

The  petition  fbr  a  rehearing  is  denied.. 

Rehearing  denied. 

STEELE,  0.  J.,  and  HILL,  J;,  concur. 


LOMAX  V.  COLORADO  NAT.  BANK  et  aJ. 

(Supreme  Court  of  Colorado.    July  6, 1M9.    Re- 
hearing Denied  Oct.  4,  1900.) 

1.  Contracts  (8  128*)— Considebatiow— Coii- 
pouNDiKG  Offenses  —  Compensation  mb 
Loss. 

Under  1  Mills'  Ann.  St.  f  12S&i  providing 
that' one  taking  mooqy,  gooda,  or  other  rewaid  or 
promise  thereof  to  compound  any  criminal  of- 
fence shall  be  fined,  etc.,  bat  that  no  person 
sbali  be  det>arred  from  receiving  oompensatlon  for 
the  prirate  injury  occasioned  by  the  commissioB 
of  such  offense,  a  note  ^vea  to  a  bank  in  dis- 
charge of  the  civil  liability  of  one  embezzling 
from  tiie  bank  is  valid. 

[Eld.   Note.— For   other  cases,   see   Contracts, 
Cent  Dig.  |i  633-653 ;    Dec.  Dig.  i  12&.*] 

2.  COBPOBATtONfl  (S  123*)— TBANsnsa  Of  Oeb- 
TIFICATK— UNAUTHOBIZED   PLEDOB. 

Wiiere  a  wife  autliorized  her  husband  as 
her  a^ent  to  have  canceled  lier  stocif  certificate, 
and  to  have  a  new  certificate  issued  in  his  name, 
to  be  pledged  for  a  certain  purpose,  and  the 
hoaband  pledged  the  new  certificate  for  a  differ- 
ent pur{>08e  to  one  having  no  notice  of  the  wife's 
ownership,  the  wife  could  not  recover  the  cer- 
tificate. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  639;   Dec.  Dig.  i  123.«] 
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3.  BiLM  Ain>  'Noix»>(Si,83*>— GoNsiDKiAiion 

— ' '  Settlement.  ' 

The  brother  o(  an  embezzler  of  a  certain 
8Dm  from  a  bank  inelbaed  his  note  in  a  letter 
to  the  iMtnk,  atating  that  the  note  was  in  set- 
tlement of  the  brother's  indebtedness.  Beld 
that,  while  the  word  "settlement"  may  mean  the 
ascertainment  or  adjustment  of  a  disputed  ac- 
coant,  it  means  payment  when  nsed  in  connec- 
tion with  an  ascertained  debt  or  liability,  and 
was  so  used  in  the  letter,  and  hence. there  was 
a  consideration  for  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  '  and 
Notes,  Cent.  Dig.  §  196;  Dec.  Dig.  |  92.* 

For  other  definitions,  see  Words  and  Phrases, 
vot.  7,  pp.  0446-64a0.] 

4.  Payubiiy   (8  la*)— Payment  by   Note. 

While  the  mere  takin;;  of  tlie  note  of  the 
debtor  or  of  a  third  person  for  an  nnteiedent 
debt  is  not  payment  of  the  latter,  yet  where 
that  is  the  intention  of  the  parties,  and  their 
agreement,   sucli   effect   is  given   to  it. 

[Ei.  Note. — For  other  cases,  se«  Payment, 
Cent.  Dig.  S  C3:    Dec.  Dig.  I  !&• 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5347-.')2.53 ;    vol.  8,  p.  7749.] 

Error  to  District  Court,  City  and  County 
ol  Denver;   P.  L.  Palmw,  Judge. 

Action  by  Louise  De  V.  Lomax  agalust  the 
Colorado  National  Bank  and  another.  Judg- 
ment for  defendants,  and  plaiiitlfl!  brings  er- 
ror.   Affirmed. 

Clay  B.  Wbitford  and  Henry  E.  Hay,  for 
plaintiff  In  error.  Bartels,  Blood  &  Bancroft, 
for  defendfluts  In  error. 

CAMPBELL,  J.  The  relief  asked  of  the 
court  is  a  decree  requiring  the  defendant 
bank  to  deliver  up  to  the  plaintiff,  Mrs.  Lo- 
max, for  cancellation  a  certUicate  for  54 
shares  of  the  capital  stock  of  the  Flint-Lo- 
max  Electric.  &  Manufacturing  Company, 
which  plaintiff  says  belongs  to  her,  but  which 
the  bank  unlawfully  obtained  and  withholds, 
and  is  about  to  sell  and  convert  to  its  own 
tme. 

For  the  purposes  of  this  case  some  of  the 
material  facts  upon  which  the  decision  must 
rest  are  admitted.  Other  facts  are  in  dis- 
pute. .  Alfred,  the  brother  of  piaintUTs  hus- 
band, Fred,  was  a  clerk  in  defendant's  bank 
in  Denver.  He  eihbeaziled  about  $5,U0U  of  its 
money.  When  confronted  with  the  shortage, 
jie  admitted  it  and  its  amount.  He  was  anx- 
ious to  pay  it,  but  was  personally  unable  to 
do  so.  Be  was  bonded  by  a  gnarnnty  com- 
pany, and  both  he  and  his  wife  besought  Mr. 
Kountze,  the  president  of  the  bank,  not  to 
prosecute,  and  the  latter  said,  particularly 
because  of  the  wife's  Importunities,  that  be 
Jtad  no  disposition  to'do  so,  but  if  the  amount 
of  the  embezzlement  was  not  paid,  Alfred 
would  be  turned  over  to  the  Imudiug  company, 
and,  in  any  event,  the  offense  would  have  to 
be  reported  to  the  bank  examiner.  Alfred 
suggested  that  his  brother,  Fred,  might  come 
to  the  rescue,  and  theretipon  Vred.  who  was 
absent  from  Denver,  was  telegraphed  for  by 
Alfred  to  come  home,  that  he  was  in  trouble, 
and  that  Mr.  Kountze,  the  bank's  president. 


wasted  to  8«e  Wbm  ob,  fat  .blm  to  aee  Mr. 

Kountze.  The  wttneeseB  differ  about  which 
one  first  mentioned  sendlug  for  Fred..  That, 
however.  Is  not  Important  Alfred  admits 
that  he  first  spoke  of  aid  his  brother  might 
give.  Upon  his  return  Fred  had  an  Interview 
with  Mr;  Kountze  and  then  first  learned  of 
bis  brother's  crim^  and  was  told  that  the 
bank  wanted  Alfred's  liability  paid,  and  If  It 
was  not,  recourse  would  be.  had  to  the  bond- 
ing company.  At  that  Interview  Fred  be- 
came angry,  and  refused  to  aid  his  brother, 
but  he  Intended  to,  ond  later  did,  see  Mr. 
Kountise  again  about  the  matter.  He  doen 
not  claim  that  at  the  first  conversation  be 
made  any  promises  to. the  bank,  or,  that  the 
bank  made  any  promises  to  iilm.  As  the  re- 
sult of  a  second,  and  possibly  a  third,  inter- 
view between  Fred,  Mr.  Kountze,  and  the  vice 
president  and  casbiei;  of  the  bank  he  gave  to 
the  bank  his  promissory  note,  and  secured  it 
by  a  pledge  of  the  6o  shares  of  stock,  and 
accompanied  the  note  and  pledge  with  a  let- 
ter In  which  be  said  that  the  note  was  "in 
settlement  of  the  Indebtedness  of  A.  H.  Lot 
max  to  your  banl|:of  the  above  amount."  The 
plaintiff  sues  to  recover  this  certificate,  upon 
the  ground  that  it  belonged  to  her,  and  not 
to  her  husband,  at  the  time  he  pledged  it,  and 
that  she  reoetred  no  ooBSideratlon  therefor; 
that  her  husband  was  under  duress  at  tbe 
time,  and  that  the  only  conMderation  for  the 
note  was  the  illegal  promise  of  the  bank  not 
to  prosecute  the  defaulter.  The  findings  ot 
the  court  upon  all  thaw  IsMiea  wer»  in  d«- 
fondant's  favor. 

1.  Kecoguizing  the  general  rqle  tiMit  a  ver- 
dict of  the  Jury,  or  &ndtaig)i  of  court  sitting 
as  a  Jury,  upon  conflicting  evidence  wUl  not 
be  set  aside  by  a  tevlewlng  eottrt,  the  plajo- 
tlff  in  this  appeal  froai  the  Judgment  con- 
tends that  the  m^,  aa  stated,  does  aot  gov- 
ern here,  because  the  clear  weight  of  the  tesr 
timony,  U  not  all  of  it,'l»>agalnBt  tbe  findings. 
As  to  the  material  Issues,  of  duress  and  iUe- 
gal  consideration,  plalntur-s  husband  is  her 
only  Important  wltn«ii«.  Upon  that  of  duress 
bis  own  testimony  tends  to  show  that  he  act- 
ed TOhmtarlly  ajud  of  his  own  free  .will,  and 
was  not  coerced  by  any  act,  or  threat,  or  con- 
duct of  (i^etendaqt.  l«ndpubtedly  b«)  was  (|i 
mental  distress  and  worried  by  «^be  criminal 
act  of  his  brother,  and  wished  to  «roid.  the 
humiliation  which  publicity  would  bring  to 
the  family ;  but  If  'his  testimony  tends  to 
show  that  be  gave  hts  note  to  the  bank  be- 
cause of  a  fear  that  If  •)•  did  not  his  brother 
would  be,  and  if  he  did  his  brother  would 
not  be,  prosecuted,  nud  that  threats  of  a 
prosecutlou  by  the  bank's  oHlcers  overcame 
his  will,  their  testimony  is  directly  contrary 
to  his.  Agnin,  while  Fred's  object  may  have 
been,  in  part,  to  avoid  the  disgrace  ef  a  criat- 
inal  prosecutlou.  the  «ourt,  on  substaatUl 
evidence,  found  that  he  was  not  under  duress. 
As  an  intelligent  business  man  probably  he 
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believed  that  if  be  did  net'^Iecliarge  Alfred'^ 
civil  liability  for  his  embezzlement,  Alfred 
would  be  tamed  ever  to  'the  bonding  coiJi- 
pany,  and  the  latter  would,  If  Tcquired  to 
pay.  Institute  criminal  proceedltigs.  'And 
Tathcr  than  face  such  reasonable  certainty  he 
chose  to  wipe  out  tlie  obligation  with  bis 
own  secured  note,  and  talte  chances  of  a 
prosecution  by  the  gorernment  officials  when 
the  crime  was  retorted  to  the  bank  examiner, 
along  with  notice  of  payment  of  the  Bhortag«. 

2.  It  is  well-nBderBtood  law  that  a  promise 
to  compound  any  criminal  offense  is  itself  a 
crime,  and  affords  no  valid  eonstderatlon  for 
a  contract.  Our  statute  upon  this  subject  (1 
MUls'  Ann.  St.  {  1298).  while  so  providing, 
aays:  "Bat  no  person  shall  be  debarred  from 
taUag  bis  goods-  or  property  from  the  thief 
or  felon  or  receiving  compensation  for  the 
private  injury  occasioned' by  the  commission 
of  any  snch  criminal  offense."  In  OHes  v.  De 
Cow,  30  Colo.  412,  70  Pac  681,  it  was  said: 
"A  thief  is  nnder  a  legal,  as  well  as  a  Biorat, 
duty  to  repay  the  person  whose  pn^peWy  hi 
lias  stolen,  and  it  is  not'  in  itself  an  Illegal 
contract  for  him  to  give  bis  own  obligation 
therefor,  or  for  a  third  party  to  agree  to 
recompense  the  owner  for  the  loss."  If, 
therefore,  the  consideration  for  Fred's  notSi 
In  whole  or  in  part,  vr&a  an  agreement  by  the 
bank  not  to  prosecute,  the  note  cannot 'be  en- 
forced, and  the  bani  canitot  retain 'th»pieAge ; 
but  if  the  note  was  given  by  l^red  tind  re> 
celved  by  the  bank,  as  compensation  for  the 
bank's  private  Injury,  in  discharge  of  Al- 
fred's civil  liabill^,  the  note  is  enforceable 
and  the  pledge  Valid. 

Upon  the  issue  of  the  alleged  Illegal  prom- 
ise the  testimony  Is  By  no  means  air  one  way, 
as  plaintiff  argues.  It  fs  In  direct  cbnfllcr. 
Fred  teetifles  that  no  ttgmement  op  promise 
on  either  ride  was'  made  'the  iirst'  Mmo'  be 
talked  with  the  presN^nt' of '  the  baak,- bat 
that,  as -the  res^jlt  of  the  second' and  third  IB' 
tervlewa,  at  which  the  vice  p'resfdent  and 
cashier  were  present,  hi  gave 'his  nbt«,  and 
pledged  the  stock  npon  the  *>le  and  only  coD'' 
slderation  of  the  bank's  promise,  mode  to  hint 
by  the  president,  not  to^pros^ciitehiB'brother 
for  the  crime.  On  t*e  dts*^  haiid,  ihe  presi- 
dent and  vice"  iiresldent;  -^hoi  wert  >theM 
throughout,  teettfy  positively  that  no  such 
promise  was  giten  by  tUeriii  or  aiaeted'  or 
suggested  by  bitai,  and  the  cashier,  who  was 
absent  part  of  the  time,  heard 'no  such  prom- 
ise while  he  was  present.  •  The  president  tes- 
tldes'  that  he  knew  the  legal  consequence  of 
sndi  a  promise,  and  was  careful  thrbugtiout 
all  of  the  ifttervietrd  not  to  make  or  suggest 
any  agreement  Whatever  lis  to'thecriminat 
feature  of  the  cade,  and  rtfjressly  fold  Fred 
that,  while  the  bank  desired  to  get  its  money, 
no  promise  would  be  given,  and  also  said  that 
the  bank  wonid  be  obliged,  imdn'  the  law,  to 
report  the  crime  to  tlie  bank  examiner,  and' 
that  Alfred  must  take 'his  chances  aS  to  a 
prosecution.  It  is-  not  necessary  fot  ■us  to 
review  this  evidence- In  d«tAll  to  aseertaibop- 


ori  wWeh  side  It'preponderates.  TBfe  trftii 
eouft  saw  the  witnesses 'and  heard  tJuem  tes- 
tify, and  vipmi  substantial  and  legally  suBI- 
clenf  e^'ulenee  specially  found  upon  this,  as 
weli  as  die  other  issues-  of  fact,  in  favor  of 
defendant.  Under  'Otir  established  rule  we 
cannot  interfere  with  its  findings. 

S.  In  oirr  vie*  it  Is  immaterial  whether 
plaintiff,  as  between  herself  and  'husband, 
was  the  owner  of  the  pledged  stock.  She  is 
not  in  a' position  to  raise  any  such  qaestlon 
in  this  action,  as  tigalnst  defandant.  Ac- 
co-rdlng  to  the  positive  allegations  of  h«fr 
complaint  and  ber  own'  testimony  she  was 
the  O'ft-ner  «f  oiie-half  of  the  eapital  stock  of 
the  Fllnt-Lomax  Company,  '249  shares  of 
Which  were  Included  in  one  certificate  in 
her  name.  Her  husband  represented  to  her 
that  it  'was  ne<KS8ary  to  borrow  money  in 
behalf  of  the  company  and  to  pledge  Bto<* 
as  security  for  the  loan.  She  gave  him  this 
certificate,  and  for  suA  purpose  anthotized 
falm  to  have  tiie  ^me  canceled  and  deliver- 
ed up  to  the  company  and  to  have  65  shares 
of  it  issued  to  him,  wbidi  was  doiift.  Being 
thus  given  possession  of  the  stock,  with  the 
Usual  indicia  of  ownership,  the  eertificata 
being  in  his  name,  she  says  he  used  the  cer- 
tlflcalJe  for  another  and  different  pnrposfc 
The  bank  officers  all  testify  that  at  the  tim« 
they  re<5elved  the  pledge  of  the  stock- they 
did  not  know  that  It  belonged  to^the  plaintiff, 
but  supposed  that  it  was  the  plfoperty  of  the 
husband,- In -whose  name  It  was.  If,  as  she 
says,  ber  husband  violated  th6  trust,  she 
must  look  to  Mm  for  redress,  for  the  bat* 
was  Justified  In'desiTlng  with  him  as  the  ttne 
owner.  Supply  Ditch  Company  v.  Mliott,  10 
Colo.  32^,  15  Pac.  "eftl,  3  Am.  St  Rep;  586. 
Of  course,  if  Fred's  note  is  VoM.beckus*  of 
duress  or  "lack  br  coMf!der&«oB,  the  pledge 
of  the  stock  was  afto,  told,  and  sh#  would 
be  entitYed  to  its  return  t  'buti  since  we  have 
besn 'obliged  to  hold^  that  thef-note  wrfs  not 
so  ttittted,  this  pledge  Is  valid. 
■  4:  Plaintiff  further'Wr^es  that,  evetfifth* 
dote  was  nrtgit^  a^'thfe  *'e«ult«f 'the  bknk'd 
{ir6ml«e  n«it  to  proS^ute,  it  hWJ  nO  other  teon- 
sideratlbn'  -frhnteve*.  Her*  pftsltio^  IS-  that 
the  note,  though  giveh  ^''^ettlement"  of  the 
deftiuIter'S  Indebtedness  tft  *he '  bank,  was 
not  a  pa:Hneht 'or' dlftehargei  of  thiat  debt? 
Sfce' invokes  the  rule  annoari^ett'  In  First  Naf 
tlon«n 'Bank  V.  NeWtott,  lO'Colo.  161,  172,  14 
P»c.  428,  and  Zoote  v.  Odle,  8  Colo.  App.  8T. 
32  'Patr.  82,  -whlclt  IS  thftt-  ivhefS  the  note  of 
a  deWor,  or  of  i  third  person,  IS  given  for  an 
ahtecedenfr  d«*t,  the  legal"  presumption  is 
tftaf'the  ante^'cflent  debt  i*' not  paid,  tmless 
tbe  subsequent  note  itsfeW'  is-  paid  at  math-' 
rlty.  ■  Such  Is  the'  doctrine,  But  It  has  no  np- 
pllcatfon  to  this  base,  assumtng  that  the  ante- 
cedent debt  was  thereby  paid.  "Settlement" 
bas'dlfferent  mcBJilngs.  'It  mhy  mean  an  as- 
certainment or  adjustmeint  of  a  dispnted  ac- 
count ;  It'  also  means  payment.  •  When  used 
in  connection  With  an  •  ascertained  debt  or 
UaMHty,  it  utt<iaMtlenBb)y  means  payment. 
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It  la  entirely  clear  tbat  In  plalntUTs  letter 
accompaiiring  his  deUverj  of  the  note  to 
the  bank  "settlement"  was  used  in  the  sense 
of  "payment"  Stewart  v.  Union  Mut  L. 
In&  Co^  155  II.  Y.  257-266,  40  N.  B.  876,  42 
L.  R.  A.  147.  But  if,  as  a  matter  of  law,  it 
was  not  so  used,  and  its  meaning  Is  uncer- 
tain, the  evidence  removes  all  doubt,  and 
abundantly  shows  that  Alfred's  Intention 
was  to  have  his  brother,  as  is  difTerently  ex- 
ipressed  in  the  record,  make  good,  or  secure^ 
or  pay,  or  come  to  his  rescue  with  the  bank, 
and  that  it  was  Fred's  intention  to  give,  and 
the  bank's  intention  to  take,  this  secured 
note  in  full  payment  and  discharge  of  Al- 
fred's original  debt  Indeed,  the  record  clear- 
ly manifests  this  when  opposing  counsel.  In 
their  examination  and  crosa-examlnati<«  of 
witnesses,  assume  that  the  intention  and 
agreement  of  the  parties  was  that  the  secur- 
ed note  should  wipe  oi^t  and  discharge  the 
original  debt,  and  the  questions  and  answers 
amply  substantiate  this  view.  While  it  is 
true  that  the  mere  taking  of  the  note  of  the 
debtor,  or  that  of  a  third  person,  for  an  an- 
tecedent debt  is  not  payment  of  the  latter, 
yet  where  that  Is  the  intention  of  the  parties 
and  their  agreement,  such  ettect  is  given  to 
It  Gandolfo  v.  Appleton,  40  N.  T.  533;  Wa- 
ters V.  Creagh,  4  Stew.  &  P.  (Ala.)  410;  Wil- 
son ▼.  StUwell,  0  Ohio  St  467,  75  Am.  Dec. 
477;  Goenen  ▼.  Schroeder,  18  Minn.  66  (GIL 
51) ;  Curtis  v.  Egan,  53  N.  H.  511 ;  McKln- 
ney  ▼.  Statesman  Publishing  Co.,  34  Or.  609, 
66  Paa  651;  People  v.  Green,  5  Daly  (N.  Y.) 
194;  Aozerais  v.  Naglee,  74  CaL  60,  16  Paa 
871 ;  Pentz  t.  Pa.  Fire  Ins.  Co.,  92  Md.  444, 
48  Atl.  13& 

Plaintiff  cites  the  case  of  Currier  t.  Clark, 
16  Colo.  App.  6,  60  Pac.  958,  as  decisive  of 
this.  We  do  not  perceive  its  pertinency  to 
the  facts  of  this  case  as  found  by  the  trial 
court  There  it  was  held  that  a  note  to  pay 
the  debt  of  another,  not  executed  at  the 
time  of  the  original  debt  must  be  baaed  upon 
some  new  and  valid  consideration.  Assum- 
ing that  to  be  the  law,  it  is  Inapplicable  here, 
because^  as  we  have  already  determined, 
Fred's  note  was  given  In  payment  and  dis- 
charge of  Alfred's  pre-existing  liability,  and 
by  the  established  law  of  this  state  this  la  a 
sufficient  consideration.  Bank  v.  McClelland, 
»  Colo.  608,  18  Pac.  723 ;  McMurtrle  v.  Bid- 
den, 9  Cola  497,  13  Pac.  181 ;  Knox  et  al.  v. 
McFerran,  4  Colo.  686;  Murphy,  Receiver, 
eta,  T.  Gnmaer,  12  Colo.  App.  472,  55  Paa 
961.  Thus  far  in  considering  the  argument 
of  plaintiff's  learned  counsel  on  this  branch 
of  the  case  we  have  proceeded  upon  their  as- 
sumption that  Alfiied's  liability  to  the  bank 
was  a  debt  In  the  ordinary  sense  of  the  term. 
It  may  be,  though  we  do  not  so  decide,  that 
so  far  as  concerns  the  question  involved  here, 
it  is  to  be  so  treated.  Our  statute,  however 
uses  the  words  "compensation  for  the  private 
injut/,"  which  indicates,  in  the  legislative 
mind,  that  the  civil  liability  of  a  tbief  to  the 
»«uor  of  propectjT  which  he  hu  stoien  U  ffiot* 


strictly  speaking,  a  debt — ^tbat  is,  a  debt  aru-* 
Ing  out  of  contract — but  a  liability  incurred 
in  consequence  of  a  tort  committed.  This 
phrase,  taken  in  connection  with  the  dis- 
tinction that  is  frequently  made  between 
debt  and  liability,  at  least  furnishes  some 
ground  for  defendant's  argument  that  the 
doctrine  applicable  to  contract  debts,  which 
plaintiff  invokes,  is  not  pertinent  to  a  thief's 
civil  liability  to  the  owner  of  stolen  property. 
Arapahoe  County  v.  Fidelity  Savings  Asso- 
ciation, 81  Colo.  47,  71  Pac.  376;  Troy 
Laundry  &  Machinery  Co.  T.  Denver,.  11  Cola 
App.  368,  53  Pac.  256;  Hill  t.  Graham,  11 
Cola  App.  536,  53  Paa  1060;  18  Am.  &  Eng. 
£lnc.  of  Law  (2d  Ed.)  846;  8  Am.  &  Eng.  Enc 
of  Law  (2d  Ed.)  982;   13  Cyc.  p.  393  et  seq. 

Plaintiff  also  claims  that  the  doctrine  of 
novation  applies,  and  since,  as  she  says, 
there  is  no  evidence  that  Alfred  expressly 
consented  or  agreed  that  his  debt  to  the 
bank  might  be  discharged  by  the  giving  o( 
Fred's  note,  it  is  still  an  existing  obliga- 
tion against  him.  The  complaint  does  not 
present  any  such  issue.  E^ren  if  plaintlfTs 
evidence  tends  to  show  that  Alfred  did  not 
expressly  consent  to  his  discharge,  all  the 
other  evidence  in  the  case  tends  strongly  to 
prove  that  the  very  object  which  he  had  in 
his  single  Interview  with  the  president  of 
the  bank  was,  through  Fred,  to  make  pay- 
moit  of  his  liability  to  the  bank  and  com- 
pensate it  for  the  private  Injury  which  it 
sustained.  The  finding  of  the  court  npon 
conflicting  evidence,  Justifies  the  conclusion 
that  if  the  doctrine  of  novation  applies,  it 
Is  entirely  satisfied  by  the  evidence. 

There  is  another  point  which  plaintiff 
makes,  which  is  that  the  hank  is  charged 
with  knowledge  of  her  ownership  of  the 
pledged  stock,  because  its  attorney,  when  he 
noted  on  the  stnb  of  the  stock  certificate 
book  the  fact  that  It  was  pledged  as  collat- 
eral, knew  that  the  blank  power  of  attorney, 
or  written  authority,  on  the  original  certifi- 
cate had  not  been  signed  by  her.  If  she  did 
not  sign  this  written  authority,  we  do  not 
consider  It  important  or  material  hera  In 
her  complaint,  which  Is  supported  by  her 
own  testimony,  sh«  positively  says  that  she 
caused  her  original  certificate  to  be  canceled 
and  surrendered  to  the  company,  and  aa- 
thorized  her  husband,  as  her  agent  and  rep- 
resentative, to  have  this  done,  and  new  cer- 
tificates Issued  in  lieu  thereof.  Her  author- 
ity to  the  officers  of  the  company,-  of  which 
her  husband  was  secretary,  to  cancel  the  old, 
and  issue  the  new,  certificate  estops  her  now 
to  complain,  even  if  the  tact  is  material,  that 
she  did  not  sign  the  blank  authority  which 
was  on  the  original.  We  have  already  held 
that  If  her  husband  abused  his  trust  and 
used  the  stock  for  an  unauthorized  purpose^ 
which  was  not  known  to  the  bank,  that  fact 
does  not  entitle  her  to  the  return  of  the  cer- 
tificate, even  if  it  does  belong  to  her. 

The  foregoing  disposes  of  all  the  argu- 
mentis  advanced  by  the  plaintiff  upon  thlsi** 
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Tlew  which  are  eirtl!tle4  to,  or  merit,  con- 
sideration. Moat  careful  examination  of  this 
record  falls  to  disclose  that  any  prejudicial 
error  was  committed  by  the  trial  court  Its 
jDdgmeut  is  therefore  affirmed. 

MCSSEB  and  HIIXi,  77.,  concur. 


(«  Colo,  uo 

WA1.T  et  al.  t.  PBOPtiR 
(Sapreme  Court  of  Colorado.    July  6,  1909.    He- 
hearing  Denied  Oct.  4,  1909.) 

1.  JxjvT  {J  58*)— Selection— MrrnoD—BxcLU- 
BIVFWE89— Statutes. 

Milla'  Ann.  St.  |  2006*  PTWeribea  the  method 
for  •umrooninf  a  regular  iuiy  panel  for  the 
county  court,  and  aectlon  2611  declares  that,  if 
thpy  are  not  lo  drawn  and  aummoned,  the  court 
may  summon  a  jury  by  open  veaire.  Held,  that 
the  method  apedfiad  by  section  2603  et  leq.  vaa 
not  ezcIualTe,  and  the  fact  that  a  jury  panel 
was  not  80  drawn  was  not  ground  for  dial- 
knge  to  the  array. 

TRd.  Note.— For  ether  «a8eB,  see  Jary,  Cent. 
DiK-  f  260;  Dec  Dig.  I  68.*] 

2.  Jvtntmtan  am*  Irvobuaeioii  (|  41*)  — 
VnivTiHo  AmDAvn. 

Under  Mills'  Ann.  St  Key.  Snpp.  |  1432b, 
proTiding  that,  where  defendant  has  not  had  or 
has  waived  a  preliminaiy  examination,  there 
should  be  filed  with  the  information  an  afidaTlt 
of  some  creditable  peraon  verifying  the  infor- 
mation on  the  personal  knowledge  of  affiant 
that  the  offense  was  committed,  a  person  verl- 
fjrlng  an  aAdaTlt  aeoompanylng  an  infermation 
need  not  alien  that  he  is  a  oomiMtent  witness 
to  testify  in  the  caae,  such  fact  being  presumed. 
[Kd.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  (  105;  Dec  Dig. 
i  41  :*  Criminal  Uiw,  Cent  Dig.  i  420.] 

t.  Iif  DicmcniT  Aim  Imonutroir  (|  00*)  — 
SMiinflnu. 

An  information  attempting  to  allege  the 
spedfic  facta  constituting  the  cnme  must  allege 
sufficient  to  establish  a  complete  offense. 

nSd.  Note.— For  other  cases,  see  Indictment 
and  InfOciMrtlan,  Csnt  Dig.  f  182;   Dea<DiB. 

^  iHDionam  ahp  Iftwtmmjgnov  (I  UO*)  -r 

liAROTJAOX  or  StaTDTK— AODITIOHAI.  FACTS, 

Where  an  Information  in  the  language  of 
the  statnte  charged  defendants  with  keeping  a 
eommon,  ill-govetDad,  and  disordMly  taonssk  the 
fact  that  it  also  alleged  the  specific  .facts-  consti- 
tuting the  disorder,  to  wit,  that  defendant^  main- 
tained a  liquor  nuisance  therein,  was  effectiTe 
merely  to  limit  the  peopled  proof,  and  did.  not 
make  the  information  dafeetive. 

LSid.  Note^— F^r  other  casesr  see  Indictment 
and  Information,  Cent,  Dig.  U  28&-294:  Dec. 
Dig.  I  110.*]   •       •        i    .'^  "  •    'f' 

6.  iNDicnrawT  akd  IwroMiATioit  ifj  125*)  — 
SPBCIAI.  STATirW  — Violatioh— Speomioa- 
noiie— DnruciTT. 

That  aa  information  for  operatiog  a  disor- 
derly house  contained  sereral  speclfinitions  of 
different  ways  in  which  the  statute  was  being 
violated,  Ad  net  render  it  deleetive  for  duplicity. 
[Bd.  NoteL*-F«r  ether  canes,  see  Indielasent 
and  Inforrontion,  Cent  Dig.  U  320-371;  Dec. 
Dig.  i   125.*I 

6.  DlSORDEBLT  HOUSK  (I  4,*)— WhAT  COKBTI-' 
TUTES— "II.I--G0VEBITED"— 'TJlBOBDEar.T." 

Mills*  Ann.  St  i  1323  provides  that' any 
person  who  shall  maiittain  a  oommon,  ill-gov- 
erned, and  disorderly  house  to  the  encourage- 


ment of  idleness,  gamlnf,  drinking,  fornication, 
and  other  misbehaTlor,  shall  be  punished,  etc. 
Held,  that  a  disorderly  house  within  such  sec- 
tion must  be  one  maintained  to  encourage  idle- 
ness, gaming,  drinking,  fornication,  or  other  mis- 
behaTior;  a  house  of  public  resort,  one  fre- 
quented by  the  public,  where  illegal  practices 
were  habitually  canr»d  on  to  the  corraption  of 
public  morals  and  safety.  The  bouse  is  "ill-gov- 
erned" if  the  law  be  habitually  not  there  ob- 
served, and  It  is  "disorderly"  if  the  restraints  of 
order  and  law  are  habitually  violated,  so  that 
the  term,  therefore.  Includes  a  house  In  which 
the  community  are  habitually  permitted  to  as- 
semble and  buy  liquors  sold  In  violation  of  law. 

[Bd.  Note.— VV>r  other  cases,  see'  Disorderly 
Honae^  Cent  Dig.  U  4,  12;  Dec  Dig.  I  4.* 

Per  other  definitions,  see  Words  and  Phrasea, 
vol.  8,  pp.  2108-21101 

7.  DlSOKDEKLT   HOUBI    (i  4*)— SaUS   OJT  LIQ- 

tJOB— Dbuo  Stoke— "House." 

Isolated  unlawful  sales  of  liquor  in  a  drug 
store  incident  to  the  bnsineas  woold  not  make 
the  drag  store  a  disorderly  house,  bat  where  • 
corporation  operated  a  drug  store  in  one  room, 
and  back  of  it  In  another  room  a  bar  where  liq- 
uors were  habitually  sold  to  the  public  In  vio- 
lation of  law,  saeh  n>om  was  a  disorderly  heoaei 
the  term  "house"  as  so  used  embracing  a  single 
room  in  a  house  or  building,  or  any  place  used 
as  a  shelter  for  disorderly  conduct 

rE5d.  Note.— For  other  cases,  see  Disorderly 
Boiise,  Gent  Dig.  |  12;   Dec.  Dig.  f  4.* 

For  ether  definitions,  see  Words  and  Phrawa, 
VoL  4,  pp.  3351-3367.] 

&  iRsoxioAViNa  Lii«}uoM  ({  167*)— Aoonso* 

BIES— PUBCHASEB  Of   LdQUOB. 

Under  Mills'  Ann.  St  |  116S,  defining  ao- 
cessories,  k  person  presenting  himself  as  a  buyer 
of  intoxicating  liquors  from  .one  knowingly  un» 
Mthpdzed  to  sell  the  same  is  a  partioeps  crin>> 
inia  In  the  act  of  seUing. 

_  JEd.  Note.— For  other  cases,  see  Intoxicating 
Mqnors,  Cent  Dig.  |  182;    De&  Dig.  |  167.*1 

Error  to  Larimer.  County  Court;  OL  V. 
Benson,  Judge. 

Homer  Walt  and  others  were  convicted  of 
keeping  a  disorderly  house,  and  tbey  brlnj{ 

error.    Affirmed. 

I 
Ok.  N.  Hilton,  Lyman  Porter,  and  Cmsac  A, 
Roberts,  fpr  {ilaintiffs  Is  erre):.  WiUlam  B. 
Dickaon,  Att^^  3en...Oeorge  D.  Talbot,  AsstI 
Aitty.  Gen.,  J.,  T.  Bamett  Atty.  OeiL,  and 
James  O.  &08era».Aa8t  Atty.  G^i.,  for  the 

WHITi;  J.  Under  secUon  1323,  MUls' 
Ann.  8t^  ,tl)e  district  attorney  filed  an  In^ 
formaUoa  against  the  defeadaata  In  the 
county  court  of  Larimer  county  charging 
that  tbey  on,  or  about  the  4th  day  of  April, 
1807,  "did  then  and  there  unlawfully  keep 
ftnd  maintain  a  common,  lll-gorerned,  and 
disorderly  house,  to  the  encouragement  of 
idleness  and  drinking  and  other  misbehavloc, 
unlawfiiUy  selling  therein  malt  vinous,  and 
eplrltuouB  liquors  to  divers  persons,  unlaw- 
fully causing  and  procuring  certain  and 
divers  persons  to  come  together  therein  for 
the  purpose  of  dcinlUng,  tippling,  and  other 
misbehavior,  contrary  to  tb^  form  of  the 
statnte  In  such  case  made  and  provided,  and 
against  the  peace  and  .dignity  of  the  same 


•Far  otinr  cases  see  talM  topto  anl  aeetloa  NUMBER  la  Dae.  *  Am.  Digs.  IMI  te  dat*^  A  Beportar  IbJwms 
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people  of- th8  itata  of  Colorado."  Tba  In^ 
formation  was  Verified  t>y  the  district  attor- 
ney upon  inrormatlon  and  belief,  and  was 
supported  by  the  positire  affidavit  of  B.  G. 
McMUlln  to  the  effect  that  the  facts  stated 
therein  were  true,  and  that  the  offense 
charged  was  committed  of  his  own  personal 
knowledge. 

The  McGreery-Walt  Drag  Company,  A  cor- 
poratlon,  occupied  a  certain  building  und<>r 
a  lease  In  the  city  of  Loveland.  in  which  it 
conducted  a  general  drug  store.  The  plain- 
tiffs in  error  were  th»  officers  of  said  cor- 
poration and  bad  personal  tharge  and  super- 
vision of  the  drug  store.  The  building  was 
divided  Into  three  comjiartments ;  the  front 
or  first  occupied  by  the  drug  store  proper; 
back  of  the  main  room  was  a  storage  room, 
and  back  of  this  was  another  room,  with 
ehalrs,  tables,  and  a  bar,  supplied  with  the 
usual  equipments  of  such.  Over  this  bar 
there  Tvas  habitually  sold  to  the  public  gen- 
erally, whisky,  beer,  and  other  spirituous, 
▼Inons,  and  Intoxicating  liquors  under  the 
name  of  "Chicago,"  "Short  and  Long,"  "No. 
19,"  "No.  20,"  and  various  obscene  names. 
Such  Ilquota  were  sold  by  the  ^ass,  the  pint, 
and  tbe  bottle,  and  bobw  carried  away  In 
large  quantities,  etc.  Usually  customers 
were  served  by  a  bartender,  but  at  other 
times  they  wer^  served  by  one  or  other  of 
tbe  defendants.  Kut^bers  of  people  were  as- 
sembled there  at  times,  buying  and  drinking 
liquors,  and  all,  more  or  less,  under  Its  In- 
fluence. 

Before  the  trial  began  a.  challenge  was  pre- 
sented to  the  array  of  the  panel,  because,  as 
alleged,  the  Jurors  were  not  selected  In  ac- 
cordance with  section  2603  et  seq..  Mills' 
Ann.  St.  A.  motion  to  quash  the  informa- 
tion, on  the  ground  that  it  stated  no  offense 
known  to  the  law,  was  interposed  and  over- 
ruled. A  trial  was  had  to  a  Jury,refluHlng 
in  a  verdict  of  guilty  as  charged.  Motion 
for  new  trial  was  interposed  and  overruled, 
and  the  defendants  were  each  sentenced  to 
serve  00  days  In  the  county  jail.  It  is  to 
reverse  that  judgment  that  this  suit  Is  prose- 
cuted here. 

The  contention  tliat  the  Jury  was  not  se- 
lected according  to  law  Is  not  itaeritorious. 
The  matter  Involved  has  often  been  consider- 
ed and  passed  upon  by  this  court  It  is  held 
that  the  statutes  relative  to  the  selection  of 
jurors  do  not  make  the  method  there  provid- 
ed exclusive.  Mackey  v.  People,  2  Colo.  18; 
Glano  V.  People,  80  Colo.  20,  69  Pac.  504. 
Section  2000,  Mills'  Ann.  St,  points  out  how 
a  regular  panel  of  jurors  may  be  secured  for. 
the  county  court,  and  section  2611,  Mllls^ 
Ann.  St,  provides  that  If  jurors  Shall  not 
be  drawn  and  summoned  for  the  county 
court  as  provided  in  the  act,  and  a  jury  is 
required,  the  court  shall,  nevertheless,  have 
the  power  to  summon  a  jury  by  open  venire. 
It,  therefore,  appears  that  the  selection  of 
the  panel  of  jurors  Iq  the  case  at  bar  fiills 
clearly  within  the  provisloDS  of  the  statutes 


8;ad  the  deolslons  bt  4btf  ^oonrt  Section 
2611,  Mills'  Ann.  St,  supra:  Section  14D8. 
Mills'  Ann.  St;  Bd.  Co.  Com.  v.  Brown,  2 
Colo.  App.  473,  31  Pac.  625;  Imboden  v.  Peo- 
ple, 40  Cola  142,  153.  UO,  00  Pac  60& 

It  Is  argued  that  the  information  is  not 
verified  nor  supported  by  tbe  affidavit  of 
some  creditable  person  showing  probable 
cause.  Under  section  14S2b,  Mills'  Ann.  St 
Rev.  Supp.,  it  is  required  that  an  informa- 
tion be  subscribed  by  the  district  attorney 
or  his  deputy  as  informant  and,  where  the 
defendant  has  not  bad  or  waived  a  prelimi- 
nary examination,  there  shall  be  filed  witb 
the  information  an  affidavit  of  some  credit- 
able person  verifying  the  information  upon 
the  personal  knowledge  of  affiant  that  the 
offense  was  committed.  The  basic  affidavit 
verifying  the  information  in  question  is  in 
the  same  form  and  of  tbe  same  substance 
and  eO^ect  as  was  the  affidavit  verifying  and 
supporting  the  information  in  the  case  of 
Walker  v.  Pec^le,  22  Colo.  416,  45  Pac  3S8, 
and  it  was  there  held  soffldent  It  is  an- 
necessary  for  the  affldttvlt  to  eedte  that  afi 
flant.is  "a  competent  witness  to  testify  in 
tbe  case."  His  competency  will  be  presumed 
until  the  contrary  appears.  Besides,  the  «>• 
tire  matter  is  fully  considered  and  passed 
upon  in  Ausmus  and  Moon  t.  People  (decid- 
ed at  this  term)  105  Pac  — .  The  procedure 
under  consideration  constituted  a  compU- 
anee  with  the  requirements  of  the  act  au- 
thorizing prosecutions  by  information. 

It  is  next  argued  that  though  the  Informa- 
tion charges,  in  the  language  of  the  statute^ 
the  keeping  of-  «  disorderly  house,  it  furth^ 
s^ts  forth  the  specific  acts  constituting  the  dis- 
order, and,  having  so  pleaded,  the  people  are 
bound  thereby,  and  that  such  acts  do  not 
constitute  said  offense,  within  the  meaning  of 
the  law.'  That  a  plea  which  aCteaipts  to  al- 
lege the  specific  facts  constituting  the  crime 
must  allege  sUIBctent  tO  estsMlBb  tlie  com- 
plete offense,  adnilts  of  n6  ar^ment  The 
rule,  however,  in  no  wise  affects  the  Infor- 
mation in  question.  Having  charged  tiie  of- 
fense in  the  language  of  the  statute,  and  set 
forth  the  specific  acts  constituting  the  disor- 
der, the  effect  thereof  was  to  limit  the  proot 
Under  the  pleading  the  people'  wonld  not  be 
permitted  to  show  that  the  house  vvas  kept 
and  maintained  "to  the  encouragement  of 
gaming,"  nor  "to  tbe  encouragement  of  for; 
nication."  These  are  not  specified  in  the  in- 
formation. Other  elements  oonstitnting  the 
offense  are,  and  the  proof  must  be  and  was, 
limited  to  them.  Tbe  information  sufficient- 
ly charges  the  defendants  with  keeping  a 
common,  111-govemed,  «Bd  disorderly  bouse 
within  the  terms  of  tbe  stitute. 

It  is  further  urged  that  the  information  Is 
dnplicitous.  We  do  not  consider  It  vulnerable 
to  this  objecticHi.  Several  specifications  of 
different  ways  in  wMdi  the  particular  law 
may  be  violated  do  not  constitute  duplicity. 
Section  1450,  Wharton's  Criminal  Lfiw. 

In  SUte  V.  Williams,  80  M.  J.  Law,  103, 
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107,  it  !■  said  i  "Tiie  Dgtatins,  cnnlng,  gam- 
bling, tippling,  etc.,  said  to  be  necessary  to 
make  a  house  a  nuisance,  are  all  or  most  of 
t&em  crimes  and  punUdiable  as  Bocb.  The 
offense  of  keeping  a  disorderly  bouse  or  nui- 
sance consists  not  tai  tbe  fact  that  tbe  keepr 
er  commits  any  of  these  crimes  himself,  but 
that  he  permits  his  house  to  be  made  a  nui- 
sance to  tbe  neighborhood,  by  suffering  tbe 
oommlsslon  of  these  Crimea  there,  whether 
by  himself  or  others  Is  Immaterial.  Surely 
the  fact  that  he  himself  engages  in  the  com- 
mission of  them  does  not  render  him  less 
guilty,  nor  is  the  defendant  punished  twice 
for  tbe  same  offense.  He  may  be  punisheit 
for  each  violation  of  the  liquor  law,  and  al- 
so for  keeping  a  resort  for  violators  of  the 
law  to  tbe  detriment  of  the  public  morals." 

The  fact  that  tbe  Information  charges  the 
offense  of  keeping  a  common,  ill-govemed, 
and  disorderly  house,  and  speclfles  the  un- 
lawful sales  of  liquor  therein  as  the  par- 
ticulars constituting  thei  disorder,  in  no 
wise  renders  the  information:  dupllclt<Hi8.  It 
charges  but  one  offense — ^the  keeping  of  "a 
common,  lIl-gOTemed,  and  disorderly  house 
to  the  encouragement  of  idleness  and  drink- 
tog." 

Plaintiffs  In  error  contend  that  tills  cotirt 
to  tbe  case  of  Mossmau  v.  City  of  Fort  Col- 
lins, 40  Colo.  370,  90  Pac.  605,  11  L.  ft.  A. 
(N.  S.)  842, 122  Am.  St.  Rep.  1060,  held  a\&t 
illegal  salee  of  liquor  are  not  sufficient  un- 
der any  circumstances,  to  support  tfad  charge 
of  keeping  "a  common,  Ill-govemed,  and  dis- 
orderly house"  under  the  statute.  In  this 
we  think  they  are  In  error.  That  case  de- 
cides that  a  private  club,  to  which  members 
only  are  admitted,  cannot,  be  said  to  be  a 
common  resort,  nud  that  there  Is  no  law  In 
this  state  which  prohibits  tke  drinking  of  inr 
taxicating  liquors.  After  reviewing  numerous 
authorities  In  that  case,  the  court  defines  a 
disorderly  house  ns  follows:  "It  mu8t.be  a 
place  of  public  resort,  or  a  place  frequented 
by  the  public,  kept  or  maintained  so  as  to 
disturb  or  annoy  the  public,  the  neighbor- 
hood, or  passers-by,  or  a  place  where  Illegal 
or  Immoral  practices  are  habitually  carried 
on  to  the  corruption  of  the  public  health, 
morals,  or  safety;  or  a.  place  resor  ted-to  by 
idle,  dissolute,  vicious,  or  disorderly  persons 
for  the  purpose  of  concocting  depredations 
on  society." 

Tbe  bouse  kept  by  defendants  falls  clear- 
ly within  this  rule.  It  was  "a  place  of  pub- 
lic resort  and  frequented  by  the  public" 
where  Illegal  practices  were  habitually  car- 
ried on  to  the  corruption  of  the  public  mor- 
als and  safety.  Section  1120,  Bi8hop>  Crim- 
toal  Law,  states  the  rule  that:  "If  one 
draws  together  persons  to  commit  petty  of- 
fenses with  him,  ahd  renders  his  house  the 
place  of  the  commos  commission  ot  tbem  by 
congregating  nmnbWB,  eureiy  this  is  to  make 
a  disorderly  use  iif  It,  and  It  becomes  a  dls- 
•rder^  boose.  •  StKh -a.-  honse*  dMtUrbs  tbe 
neighborhood,  corrupts  the  morals  of  the 


yoong,  obstraeta  igorraniisental  order,  and- 
In  other  reqpects  Is  an  evU  ot  the  same  sort 
that  a  more  familiar  form  of  disorderly 
bouse  iB,  anA  whether  the  people  assemble 
in  s  mass  or'  come  one  after  another,  only, 
a  single  one  or  two  presenttng  themseltw 
at  a  time,  the  effect  is  the  same." 

An  examination  of  the  statute,  section 
1823,  supra,  discloses  that  tt  deals  wltH  many 
offenses  agatost  public  morality.  The  par- 
ticular otttsa.Be  of  keeping  "a  common,  lll< 
governed,  and  disorderly  house"  has  for  its 
essential  elements  one  or  more  of  the  fol- 
lowing:- It  must  be-*^  the  encouragement 
of  Idleness,",  or  to  the  enoourageihent  ot 
"gamiag,"  or  to  tbe  encooragement  of'"drlnk- 
Ing,"  or  to: tbe'  encouragement  of  'Yomica- 
tlofi,"  or  to  the  encouragement  of  otfaeit 
"mlsbebavlor,"  whlcli^  of  course,  must  be'  of 
similar  character.  Now,  the  character  of  a 
house  is  fiked  and  determtoed  by  tbe  char- 
acter of  the  persons  congregating  there,  and 
tbe  nature  of  the  acts  which  take  place 
therein.  Tbe  house  Is  "lll-govferned"  If  It  be 
habitually  nort  weU-goVemed — ^that  Is,  If  tM 
Ikw  Vt  habitually  not  there  observed;  and 
It  is  disorderly  if  the  restraints  of  order  and 
ktw  are  babimally  violated;  it  is  then  of- 
fensive to  good  tnorals  and  public  decency. 
Selling  therein  Hqnors  to  certain  and  divers 
persons  there  eongregat&ig,  for  the  eKpiress 
ptirpose  of  drlnktog  and  tippling,  is  certain- 
ly to  the  feifCouirairement  of  ^ndleness  and 
drln&ing,"  and.  If  tbe  stiHes  be  uiiUwf  nl,  ha- 
bitual, and  to  the  public  generally,  makes  of 
the  place  '^•c<Mnmon,  Ill-governed,  and  dis- 
orderly house"  within  the  meaning  of  tbe 
law. 

The  keeping  of  a  house.  In  which  the  com- 
muaity  are  habitually  allowed  to  assemble 
and  buy  whisky,  sold  In  violation  of  law, 
and  tipple  and  drink  at  pleasure.  Is  calculat- 
ed to  not  only  corrupt  their  morals,  to  lead 
tbem  to  insebttrdination.  andi  vice,  but  It 
tends  materiaUy  .to  annoy  the  public,  to  up- 
root the  conscience  of  the  people,  to  Implant 
in  tbe  hearts  of  men  a  disrespect  and  con- 
tempt for  the  law,  and  thus  subvert  the 
foundations  of  government  A  house  to 
which  such  practices  are  encouraged  and  In- 
dulged, though  no  cursing  or  swearing  or 
noise  is  made  whereby  the  neighbors  or 
passers-by  are  disturbed,  is  nevertheless  a 
disorderly  house,  f  1119,  Bishop's  CMmintQ 
Law;  3  Wharton's  Orlmlnal  Law,  i  884. 

Plaintiffs  In  error  quote  from  Mossitaan  v. 
dty  of  Fort  Collins,  supra,  as  follows: 
"This  revlQw  of  the  authorities,  cit^d  to 
sapport  of  appellee's  ctMitentlon,  shows  that 
to  every  case,  tbe  house  condemned  as  a 
disorderly  house  vras  a  place  of  common  re- 
sort by  the  public,  -for  the  habitual  perpetrar 
tloa,.of  prfkctices  prohibllied  by  law," — find 
then  argue  that  a  legitimate  drug  store  can- 
not be  said  to  "be  '"a  c6mmon  resort  by  the 
public  for  the  habitual  perpetration  of  prac- 
tices p^etaibtted  by  law."  "tbt  -ar^ment  hak 
no  application  to  the  case  at  bar.    It  was 
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not  tbe  drti^  stor*  proper  but  k  particular 
room  imder  the  same  roof  that  became  and 
■was  "a  place  of  common  resort  by  tbe  pub- 
lic for  the  habitual  perpetration  of  poactlcea 
prohibited  by  law."  No  one  contends  that 
Isolated  sales  In  the  drug  store,  incident  to 
that  bnsiness,  though  such  sales  were  un- 
lawful, would  give  the  drug  store  the  char- 
acter of  a  disorderly  house.  It  was  the  ha- 
bitual perpetration  of  petty  criminal  offenses. 
In  tbe  room  or  place  kept  for  that  purpose, 
and  open  to  the  public,  that  constituted  it 
"a  common,  ill-governed,  and  disorderly 
bouse."  Smitb  t.  Ck>m.,  0  B.  Hon.  (Ky.)  21; 
Cheek  t.  Com.,  79  Ky.  359;  State  v.  Wil- 
liams, supra.  It  was  sucb  acta  that  fixed 
its  statute  as  a  rendesvouz  for  persons  dis- 
posed to  violate  the  rules  of  society.  For 
each  person  presenting  himself  as  a  buyer 
trom  one  knowingly  unauthorized  to  sell  be- 
cause a  particeps  crimlnls  in  the  act  of 
selling.  Section  1168,  MlUs'  Ann.  St  And 
the  word  "house"  used  in  the  term  "disor- 
derly house"  may  mean  a  single  room  in  a 
house  or  building,  or  any  place  used  as  a 
•belter  for  disorderly  conduct.  State  t.  Gar- 
ity,  4is  N.  H.  61. 

Tbe  Instructions  given  to  tbe  Jury  were 
upon  the  theory  here  announced,  and  fairly 
covered  the  facts  of  the  case.  The  instruc- 
tions requested  by  plaintiffs  in  error  and  re- 
fused by  tbe  court  were  sufficiently  em- 
bodied In  those  given,  or  were  not  applica- 
ble under  tbe  law  as  here  declared.  Under 
the  facts  as  disclosed  by  this  record  the 
conviction  was  proper,  and  the  Judgment 
Is  affirmed. 

Judgment  affirmed. 

BTEELB.  C.  J.,  and  BAILBT,  J.,  concur. 

(«  Colo.  239  :   47  Colo.  483) 

eCHWARTZ  ▼.  PEOPLE. 
(Supreme  Court  of  Colonido.  July  6.  1909.    Re- 
hearing Denied  Oct.  4,  1900.) 

1.  Cbiminai.  Law  (I  1030*)— Wbit  or  Efisos 
— It«viEW— Constitutionality  oj"  Statute 
—Failure  to  Haise  Point  Below. 

Where  the  constitutionality  of  a  statute 
under  which  a  criminal  prosecution  is  had  ta 
questioned  for  the  fint  time  on  writ  of  error, 
and  it  clearly  appears,  upon  the  face  of  the 
undisputed  record,  to  be  fairly  involved,  the 
court  will  determine  the  question. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  !  2620;   Dec.  Dig.  |  1030.  ♦] 

2l  Oonstitutionai.  Law  (|  65*)- Legislatitb* 
— Dbueoation  or  PowfS  Not  Possissed. 
As  the  Legislature  cannot  do  indirectly 
what  it  cannot  do  directly,  if  the  Constitution 
has  prohibited  it  from  enacting  a  prohibitory 
law,  It  cannot  delegate  to  the  people  the  power 
to  declare  prohibition  by  popular  vote. 

[Ed.  Note.— For  other  cases,  aae  Constitution- 
al Law,  Cent.  Dig.  |  116;  Dec.  Dlfj.  |  G5;»  In- 
toxicating Uquora,  Cent  Dig.  |  16.] 

8.  Ihtoxioatino  Liquobs  (|  44*)— KiOht  to 
Sku.. 

Intoxicating  liquor  is  by  nature  dangerons 
In  its  use  to  the  morals,   good   order,   nealtb. 


and  safety  of  the  people,  and  the  right  to  sell 
it  depends  solely  upon  a  strict  compliance  by 
the  vendor  with  the  requirements  of  the  license 
laws. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquora,  Dec.  Dig.  |  44.*] 

4.  iNTozioATiRa  LiittaowB  (f  6*)  —  Polios 
Power— Requlation   or   Liquor  Tbakfio, 

Whatever  right  there  may  have  been  at 
common  law  to  deal  in  intoxicating  liquora, 
it  was  and  is  a  right  wliidi  may  be  regulated, 
or  entirely  suppressed,  through  the  poliee  power 
of  the  state,  in  the  interests  of  good  govern- 
ment, clean  morals,  and  the  general  public  wel- 
fare. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Omt  Dig.  {  4;  Dec.  Dig.  i  6.*] . 

5.  Intozioatiito  Lioneaa  (I  S5*)— Rioht  to 
Seu.  at  Common  Law. 

No  citizen  of  Colorado  has  ever  had  • 
common-law  right  to  deal  in  intoxicating  liq- 
uors; the  tight  being  bat  a  privilege  granted 
nnder  a  license. 

[Ed.  Note.— For  other  cases,  see  Intozicatint 
Liquors,  Cent  Dig.  t  65 ;   Dec.  Dig.  i  55.*] 

6.  Intoxicatino  Liquosa  (i  6*)  —  IdrauLA.* 
tube— Power. 

Const  art  B,  I  1,  providing  that  tbe  leg- 
islative power  shall  be  vested  in  the  General 
Assembly,  which  shall  consist  of  a  Senate  and 
House  of  Representatives,  both  to  be  elected 
by  the  people,  is  a  clear,  nnrestricted  grant 
of  the  broadest  legislative  powers  to  the  Oeneial 
Assembly,  including  tbe  power  to  deal  with  the 
liquor  traffic. 

[Ed.  Note.— For  other  cases,  see  Intoxicatlnf 
Liquors,  Cent  Dig.  f  4 ;  Dec.  Dig.  |  6.*] 

7.  Constitutional  Law  (t  14*)— CoNsxBtTO" 
TioN  o»  Constittttion. 

The  rule  of  construction  that  a  general 
grant  of  legislative  authority  in  tbe  Constitu- 
tion is  qualified  by  subsequent  special  affirma- 
tive provisions  therein  relative  to  a  particnlar 
subject-matter,  being  an  elaboration  of  the  max- 
im that  "a  specification  of  particulars  is  aa 
exclusion  of  generals,"  is  not  a  fixed  mle,  and 
is  not  in  high  favor  as  a  rule  of  constitutional 
construction,  nor  of  universal  application. 

[Ed.  Note.— For  other  eases,  si^  ConsHtuHonal 
Law,  Cent  Dig.  f  11;    Dec.  Dig.  i  14.*] 

a  CowsTrrunoKAi.  Law  rt  16*)- CoRSTRtro- 
noN  OF  CoNsiiTonoH— liTiDnioa— RMOB0 
or  Convention. 

In  construing  the  Constitution,  recouise 
may  be  had  to  the  record  of  the  proceedings  of 
the  constitutional  convention,  and  the  atti- 
tude of  the  members  of  that  body,  as  shown  by 
the  record,  concerning  the  then  existing  laws 
on   the  subject. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  8S  12-1«;   Dee.  Dig.  i  16.*] 

9.  BVIDEWtJE  ({  23*)— JtTDICIAt,  NOTICB— RBO- 
ORO    or    CONBTITUnoXAI.   GONVXNTION. 

The  court  will  take  judicial  notice  of  the 
record  of  the  state  constitutional  convention. 

[Ed.    Note. — For   other   cases,    see    Evidence, 
Cent.  Dig.  ||  29,  80;    Dec.  Dig.  |  23.*1 

10.  Intoxioattno  Liquors  (I  6*)— Construc- 
tion or  CoNSTtrxmoir'— iRTOziOATiNo  Liq- 
uors. 

Const  art  5,  S  1,  provides  that  the  legis- 
lative power  shall  be  vested  in  the  General  As- 
sembly, which  shall  consist  of  a  Senate  and 
House  of  Representatives  both  to  be  elected 
by  the  people.  Article  18,  (  5,  provides  that 
the  General  Assembly  shall  prohibit  by  law  the 
importation  into  the  state,  for  the  purpose  of 
•ale,  of  anv  spnrions,  poiaonons,  or  drugged 
spirituous  liquors,  etc.,  and  shall  prohibit  the 
sale  of  such  llqnors  to  h(e  nsed  as  a  beverage. 


,*7or  etlMr  «•■«•  «•• 
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BeU,  that  section  5  is  mandatory,  and  confined 
to  impure  liquora  oaiy,  requiring  specified  af- 
firmative action  of  tlie  Legislature,  and  not  pro- 
hibitory, and  is  not  a  limitation  of  tlie  unre- 
stricted power  granted  by  article  5,  i  1,  includ- 
ing the  unrestrictpd  power  to  legislate  upon  the 
subject  of  pure  liquors  in  any  manner  which  it 
believes  expedient. 

|Kd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  4 ;   Dec.  Dig.  |  6.*] 

11.  CoNBTiTtrnoNAi.  Law  (I  19*)— Consibuc- 

TIOW  OF  COWSTirUTIOW  —  CONTKMPOBAHEOUS 
CONBTBTICnON. 

While  contemporaneous  legislative  constmc- 
tjon  and  affirmative  judicial  ascertainment,  when 
had  witbont  the  exact  point  decided  being  before 
the  coart,  may  not  be  conclusive,  they  are  per- 
suasive, where  they  extend  over  a  generation, 
as  showing  the  attitude  of  the  people  touching 
the  exact  meaning  of  the  provision. 

[EM.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  M  14.  15;   Dec-  WjT-  §  !»••] 

12.  iHTOXlCATtHe  lilQUOBS  {|  6*)— LOCAL  OP- 
TION—POWEB  OF  Leoislatubb  to  Pbovidb. 

Tlie  General  Assembly  may  favor  by  legis- 
lation the  erection  and  maintenance  of  anti- 
saloon  territory. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquoia,  Cent  Dig.  I  4 ;   Dec.  Dig.  {  0.*] 

13.  CoNSTiTnTiowAi.  Law  (I  70*)  — JtmiciAi. 
Power— Encboachment  ow  Leqislatube— 
FtTNCTioNs— Expedience  of  Statutes. 

The  expediency  of  statutes  cannot  be  con- 
sidered by  courts;  the  remedy  for  an  inex- 
pedient act  resting  with  the  Legislature. 

[Ed.  Note.—For  other  cases,  gee  Constitutional 
Law,  Cent.  Dig.  K  129-132,  137;  Dec.  Dig.  { 
70.*] 

14.  Intoxicating  Liquobs  (8  40*)— Locai,  Op- 
tion—Constbuction  or  Statute. 

Local  Option  Law,  Act  March  23,  1907, 
p.  495,  c  19S,  i  1,  provides  that  anti-saloon 
territory  shall  mean  all  the  territory  within  the 
limits  of  any  city,  town,  ward,  ward  subdi- 
Tiaion,  district,  or  precinct  in  which,  through 
the  action  of  the  qualified  electors  therein,  as 
provided  in  the  act>  the  keeping  and  sale  of  In- 
toxicating liquors  is  prohibited,  etc.  Section 
2  provides  for  a  simultaneous  submission  by  a 
ward,  and  by  a  precinct  within  the  ward,  oiF  a 
proposition  to  liecome  anti-saloon  territMy.  Sec- 
tion 7  provides  that  all  the  territory  within  any 
political  subdivision  which  has  become  anti- 
saloon  territory  shall  continue  <to  be  etich 
through  its  entire  extent,  etc.  Held,  that  the 
several  political  subdivisions  enumerated,  are 
given  the  right  to  control  within  their  own  ter- 
ritory upon  the  question  of  prohibition,  and 
each  has  the  privilege  of  aajing  exclusively  and 
conclnsively  that  prohibition  shall  prevail  with- 
in its  limits,  but  not  that  it  shall  not  prevail ; 
and,  where  the  question  is  submitted  simul- 
taneously in  a  ward,  and  in  a  precinct  of  t^e 
ward,  and  the  ward  votes  for  prohibition,  and 
the  precinct  votes  against  it,  prohibition  will 
prevail   throughout   the  entire   ward. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquora,  Dec.  Dig.  $  40.*] 

Gabbert  and  Hill,  JJ.,  dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  George  W.  Allen, 
Judge. 

N.  Xj.  ScbwartE  was  convicted  of  violating 
the  local  option  lav,  and  he  brioga  error. 
Affirmed. 

The  Sixteenth  General  Assembly  passed 
nn  act  known  us  the  "Local  Option  Law," 
which  was  duly  approved  Mbrch  23,  1907, 


and  went  Into  dCect  Jane  23d  next  thereaft- 
er. Laws  1907,  p.  495,  c.  198.  At  the  gen- 
eral election  held  In  the  city  and  county  of 
Denver  on  May  19,  1908,  a  ward  propositlcm 
was  submitted,  under  the  law,  to  the  quali- 
fled  electors  of  ward  12  therein,  as  to  wheth- 
er the  ward  should  become  anti-saloon  terri- 
tory, and  a  majority  of  the  electors  casting 
ballots  thereon  voted  In  the  affirmativa 
Simultaneously  with  the  ward  submission, 
a  separate  and  distinct  like  proposition  was 
submitted  to  the  electors  of  precinct  4  with- 
in ward  12,  and  a  majoritr  of  the  electors 
voting  thereon  declared  against  the  question. 

On  June  27th  following  the  submissions  an 
information  was  filed  in  the  court  below 
charging  the  plaintiff  in  error  with  the  un- 
lawful tale  of  intoxicating  liquors  within 
the  limits  of  ward  12,  the  same  being  then 
and  there  anti-saloon  territory,  having  be- 
come snch  by  virtue  of  the  vote  upon  that 
question  above  mentlMied. 

At  the  time  such  submissions  were  had 
the  plalntur  was  a  duly  licensed  saloon  iceep- 
er  In  precinct  4  and  continued  to  do  business 
under  such  authority.  It  is  on  account  of 
sales  so  made,  after  said  submissions,  that 
the  information  herein  was  lodged  against 
him.  To  the  Information  the  plaintiff  In  er- 
ror filed  a  special  plea  in  which  it  wos  stat- 
ed, among  other  things,  that  the  same  was 
interposed  "without  conceding  or  admitting 
the  regularity  or  validity  of  Bucb  submis- 
sions, and  without  waiver  of  any  right  to 
question  the  same  in  any  manner." 

The  plea  further  avers  that,  at  the  election 
referred  to  in  the  information,  the  qualified 
voters  of  precinct  4,  in  which  territory  the 
unlawful  sale  of  liquors  charged  therein  was 
,made,  had  by  a  majority  vote  thereof  deter- 
mined that  such  precinct  should  not  become 
anti-saloon  territory. 

Xhe  special  plea  then  stated  In  substance 
that  the  defendant,  during  all  of  the  times 
meationed  in  the  information  and  long  prior 
thereto,  was  duly  and  regularly  licensed  pur- 
suant to  law  to  sell  intoxicating  liquors  in 
said  precinct,  and  that  he  had  never  sold  any 
of  such  liquors  outside  of  the  limits  thereof, 
or  except  as  authorized  by  said  license. 

To  this  plea  a  general  demurrer  was  Inter- 
posed and  sustained.  Thereafter  upon  plea 
of  not  guilty  the  cause  came  on  regularly  for 
trial.  No  testimony  was  introduced,  but 
trial  was  had  upon  an  agreed  statement  of 
facts  and  the  cause  submitted  to  the  jury 
thereon.  The  essential  features  of  the  case, 
as  thus  agreed,  are  as  follows:  That  pur- 
suant to  the  provisions  of  the  local  option 
enactment  the  question  was  submitted  to  the 
voters  of  ward  12  in  the  county,  and  simul- 
taneously to  the  electors  of  precinct  4  with- 
in ward  12,  as  separate  and  distinct  propo- 
sitions, whether  the  ward  and  precinct 
should  become  antt-«*10on  territory;  that  a 
majority  of  the  electors  of  the  ward  voted 
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In  tlie'affirmatiTe,  while  at  the  game  time 
a  majority  of  voters  In  the  precinct  declared 
In  the  negative;  that  the  alleged  milawfnl 
aale  charged  In  the  Information  occurred  in 
tbe  precinct;  and  that  prior  to  and  at  the 
time  of  the  alleged  unlawful  sale,  which  oc- 
curred after  the  election,  tbe  defendant  was 
a  duly  licensed  saloon  keeper  in  the  precinct, 
and  that  his  license  was  in  full  force,  be- 
cause precinct  4  of  ward  12  had  not  become 
anti -saloon  territory  by  virtue  of  tbe  vote  on 
the  submission  In  the  ward. 

Upon  these  facts,  the  defendant  moved  the 
court  tot  an  instructed  verdict  of  not  guilty, 
which  motion  was  denied,  and  la  lieu  thereof 
the  court  instructed  the  Jury  that  ward  12  of 
the  city  and  county  of  Denver  was  anti- 
saloon  territory,  throughout  its  entire  ex- 
tent, at  tbe  time  tbe  olTense  charged  in  tbe 
Infocmatlon  wa«  committed;  a  verdict  of 
gnllty  was  returned,  and  thereupon  Judg- 
ment was  rendered  imposing  a  fine  of  $100 
upon  tbe  defendant,  together  wich  costs  of 
tlie  proceedings.  Objections  were  taken  and 
exceptions  reserved  to  tbe  ruling  of  the  coort 
In  sustaining  the  tlemnrrer  to  tbe  special 
plea,  and  in  refusing  to  direct  tbe  Jury  to 
return  a  vM-dict  of  not  guilty;  also  to  the 
instruction  ghen  to  the  Jury  by  the  court  to 
the  effect  that  ward  12  at  tbe  tisap  at  the 
-commissloa  of  the  alleged  offense  was  antir 
.saloon  territory  throughoat  its  entire  extent, 
which  was  in  effect  a  direction  for  a  vprdict 
<of  conviction:  and  also  to  tbe  v«rdict  and 
the  Judgment  rendered  thereon  as  being  un- 
authorised and  contrary  to  law. 

It  is  to  review  this  Judgment  and  the  vari- 
ous rulings  of  tbe  court  leading  up  to  it, 
that  plaintiff  in  error  brings  tbe  case  here. 

Ernest  Morris  and  PIxon  &  Dixon  (John 
M.  Waldron,  special  counsel),  for  plaintiff  In 
error.  W.  H.  Dickson,  Atty.  Gen..  George  D. 
Talbot.  Asst.  Atty.  Gen.,  John  T.  Bamett, 
Atty.  Gen.,  and  James  M.  Brlnson,  Asst  Atty. 
Gen.  (llalstead  h.  Rltter  and  Edward  P. 
Costlgan,  of  counsel),  for  the  People. 

BAILEY,  J.  (after  stating  the  facts  as 
above).  On  this  review  but  two  propositions 
are  presented  and  argued  by  counsel:  First. 
Is  the  Bo-ealled  local  option  law  a  valid  and 
.constitutional  one?  Second.  If  yes,  then 
wbcj)  a  ward  proposition  is  submitted  un- 
der it  to  tbe  qualified  electors  thereof  as  to 
whether  tbe  ward  shall  become  anti-saloon 
territory,  and  at  the  same  time  a  separate 
and  distinct  like  iH^chict  proposition  Is  sub- 
mitted to  tbe  qualified  electors  of  a  precinct 
within  tbe  ward,  and  the  ward  votes  yes 
and  tbe  precinct  votes  no>  what  is  the  legal 
effect  of  such  vote? 

Tbe  validity  of  the  local  option  law  seems 
not  to  have  been  directly  challenged  or 
passed  upon  la  the  court  below,  as  being 
obnoxious  to  any  provision  of  our  state  Ck>n- 
.Btltution.  However  since  that  question  is 
now  urged,  and  since  it  is  fundam«ital,  the 


duty  of  the  court  to  meet  and  dispose  of  It 
seems  plain,  for  it  must  be  that  If  tbe  law 
Is  void  a  conviction  or  sentence  under  it 
may  not  be  upbeld  or  enforced,  and  tbe  de- 
fendant should  go  free.  If  the  law  upon 
which  the  prosecution  Is  based  Is  unconsti- 
tutional, then  it  Is  no  law  and  there  can  be 
no  offense  for  the  supposed  violation  of  its 
terms.  Whenever  that  question  is  present- 
ed and  urged,  although  It  be  for  the  first 
time  in  a  court  of  review,  tt  It  clearly  ai>- 
pears,  upon  the  face  of  the  undisputed  rec- 
ord, to  be  fairly  Involved,  manifestly  It  com- 
mands and  deserves  the  consideration  and 
Judgment  of  the  court  Especially  is  this 
80  In  a  criminal  case  where  the  very  founda- 
tion of  the  cause  rests  upon  the  validity  of 
the  statute,  and  in  which  alone  is  found  the 
power  and  authority  of  the  court  to  act  at 
all,  else  there  might  appear  tlie  anomaly  of 
a  person  being  found  guilty  of  an  offense 
under,  and  paying  the  penalty  for  a  viola- 
tion of,  despite  a  protest  on  this  ground,  the 
provision  of  a  pretended  law  whloh  in  fact 
bad  and  has  no  valid  existence  and  is  not 
a  law.  The  facts  are  agreed,  the  statute 
law  upon  which  tbe  case  is  founded  is  he- 
fore  the  court,  and  if  it  appears  upon  its 
face,  when  read  and  considered  in  connec- 
tion with  the  organic  law  of  the  state,  to 
contravene  the  latter.  It  Is  too  clear  to  re- 
quire argument  that  at  least  no  Judgment  of 
conviction  based  on  such  law  should  be  af- 
firmed, leaving  that  question  undetermined, 
although  not  directly  urged  in  or  decided  by 
the  trial  court.  In  any  event,  we  are  the 
more  inclined  to  decide  this  question  be- 
cause of  its  great  public  importance;  be- 
side no  point  is  made  against  its  determi- 
nation becauHe  not  considered  and  passed  up- 
on below,  on  the  contrary,  both  sides  Join  in 
an-  earnest  appeal  to  the  court  for  a  deci- 
sion thereof. 

By  the  local  option  law  power  and  authori- 
ty Is  conferred  upon  the  qualified  electors  of 
certain  specified  political  subdivisions  of  tbe 
state  to  determine  by  popular  vote  whether 
a  given  district  or  political  subdivision  shall 
become  anti-saloon  territory,  or  having  by 
said  vote  become  anti-saloon  territory,  wheth- 
er It  shall  so  remain.  When  a  majority  of 
tbe  qualified  voters  within  such  district  or 
subdivision  voting  on  tbe  question  declare  in 
favor  of  anti-saloon  territory,  then  the  stat- 
ute provides  that  it  shall  be  imlawful  to  sell 
intoxicating  liquors  at  all  therein,  except  as 
otherwise  provided  by  the  act  In  other 
words,  it  makes  such  district  or  subdivision 
absolute  prohibition  territory  and  fixes  pen- 
alties by  way  of  fines  and  imprisonment,  ei- 
ther or  both,  in  the  discretion  of  the  court 
against  those  who  shall  seir  intoxicating  liq- 
uors within  its  limits.  The  term  "intoxica- 
ting liquors,"  as  used  in  tbe  act  to  defined 
as  including  any  fermented,  diatllled,  malt, 
vinous  or  other  Intoxicatiag  Uquors.  Tbe 
entire  field  is  broadly  covered. 

By  the  act,  in  most  definite  and  spedflc 
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ferms,  tbe  L.egtelatnre  lifts  delegated,  to  ttie 
qualified  voters  of  the  vartoud  subdlTlslona 
of  the  state  thwein  mentioned,  the  power 
and  right  to  decide  by  local  vote  whether  the 
sale  of  any  fermented,  distilled,  matt,  vlnotia 
or  other  forms  of  Intoztcatlng  liquors  shall 
thereafter  be  permitted  within  the  district 
affected  by  the  vote,  and  If  the  vote  be  In 
the  affirmative  It  absolutely  prohibits  such 
sale  of  any  liquors  whether  pure  or  other* 
wise. 

'Counsel  for  plaintiff  In  fflror  contend  that 
the  right  has  been  withdrawn  from  the  IJeg- 
islature  by  constitutional  provision  to  dl< 
rectly  enact  any  law  whatsoever  in  prohibi- 
tion of  the  power  to  sell  pure  liquors  in  this 
state,  and  If  such  right  id  not  with  the  Leg- 
islature, then  It  is  equally  without  right  or 
authority  to  delegate,  as  it  has  done  by  their 
act,  to  tbe  people  the  power  by  popular  vote 
to  declare  such  prohibition.  To  the  latter 
proposition  we  readily  assent,  for  it  is  cleas 
that  the  Legislature  may  not  lawfully  do 
indirectly  that  which  it  Is  without  authorl; 
ty  to  do  directly. 

Section  6,  art.  18  of  the  Colorado  Consti- 
tution, reads  as  follows: 

"The  General  Aosembly  shall  prohibit  by 
law  the  importation  into  this  state,  for  the 
purpose  of  sale,  of  any  spurious,  poisonous 
or  drugged  spirituous  liquors,  or  spirituous 
liquors  adulterated  with  any  poisonous  or 
deleterious  substance,  mixture  or  compound; 
and  shall  prohibit  the  compounding  or  manu- 
facture within  this  state,  except  for  chemical 
or  mechanical  purposes,  of  any  of  said  liq- 
uors, whether  they  be  denominated  spiritu- 
ous, vinous,  malt,  or  otherwise;  and  shall 
also  prohibit  the  sale  of  any  such  liquors  to 
be  used  as  a  beverage,  and  any  violation  of 
either  of  said  prohibitions  shall  be  punished 
by  fine  and  imprisonment  The  General  As- 
sembly shall  provide  by  law  for  tbe  condem- 
nation and  destruction  of  all  spurious,  poi- 
sonous or  drugged  liquors  herein  prohibited.'* 

It  Is  contended  that  by  the  adoption  of 
this  provision  there  has  been  placed  upon 
the  Legislature,  by  necessary  implication,  a 
limitation  upon  its  powers  to  enact  such  pro- 
hibitory legislation  as  is  found  in  said  local 
option  act,  or  any  prohibitory  legislation 
whatsoever,  affecting  traffic  in  pure  liquors. 
In  other  words,  it  Is  maintained  that  when 
the  Btttte  Constitution  affirmatively  directed, 
as  it  did  in  the  section  shown  above,  the  Leg- 
islature to  pass  laws  prohibiting  tbe  "impor- 
tation Into  this  state,  for  the  purpose  of 
sale,  of  any  spurious,  poisonous  or  drugged 
spirituous  liquors,  or  spirituous  liquors  adul- 
terated with  any  poisonous  or  deleterious 
substance,  mixture  or  compound,"  such  af- 
firmative direction  was  a  limitatfon  upon, 
and  a  prohibition  of,  the  power  of  the  Gen- 
eral Assembly  to  enact  any  prohibitory  law 
relative  to  the  sale  of  pure  liquors. 

On  this  proposition  discussion  has  taken 
wide  range  and  much  has  been  said  on  vari- 
ous topics  in  •  degree,  we  thlnkt  fofeiga 


to  tbe  predae  qaestlon'ihdre  foir  adjudgment 
Argument  has  been  Indulged,  as  to  whether 
there  Is  a  common-law  right  in  the  citizeb 
to  traffic  in  intoxicating  liquors  as. In  wheat, 
com,  cotton,,  potatoes  and  the  like.  Au- 
thorities almost  without  number,  supposed 
on  the  one  hand  to  affirm  this  right,  snd  on 
the  other  to  deny  it,  have  been  cited  and 
quoted  from.  Just  how  this  question  be- 
comes greatly  Important  ^ere  is  not  readily 
apparent  In  reference  to  it,  however,  it  is 
sufficient  to  say  that  if  the  right,  strictly 
speaking,  originally  prevailed  at  common 
law  in  the  individual  to  traffic  in  intoxica- 
ting liquors,  in  the  absence  of  constitutional 
or  legislative  restrictions,  it  no  longer  ex- 
ists, for  in  all  of  the  states,  by  legislative  en^* 
actment,  police  control  over  their  sale  Is  to^ 
day  exercised,  as  a  matter  of  public  necessir 
ty  and  protection,  because  of  Oie  well-; 
known,  undeniable  and  indescribable  evUs 
attending  their  misuse,  or  excessive  use,  and 
that  such  laws,  even  to  tbe  extent  of  abso^ 
lute  prohibition,  of  both  the  manufacture  and 
sale. of  any  kind  of  intoxicating  liquors.  In 
the  absence  of  express  oc  necessarily  implied 
constitutional  llmltatiou,  are  .universally  and 
uniformly  upheld  and, approve  as  being  cour 
Btitutlonal.  We  affirm  as  a  fact,  generally 
reoognisffd,  that  llqtior  in  its  very  nature  is  an 
article  dangerous  in  its  use,  to  the  morals, 
good  order,  health  and  safety  of  the  people^ 
and  that  1^  may  uot,  at  least  with  any  show 
of ,  reason,  be  placed  on  the  same  footing 
with  the  ordinary  and  necessary  commodi- 
ties of  life.  So  that  the  doctrine  is  settled, 
for  this  day  and .  generation  at  least,  th^t 
the  right  of  a  citizen  to  keep  a  saloon  and 
sell  rum  pr  whisky,  or  any  other  sort  of  In- 
toxicating liquor,  depends  solely  upon  a 
strict  compliance  by  the  vendor  with  the  Re- 
quirements of  the  license  laws  in  force  In 
the  community  where  such  sale  Is  proposed. 
It  follows  therefore  that  whatever  right  the 
whisky  seller  may  have  bad  at  common  law. 
It  was  and  is  In  no  sense  such  a  right  as 
might  not  have  been,  by  tbe  proper  authori- 
ties, acting  under  valid  restrictive  or  prohib- 
itory laws,  regulated  or  controlled  or  en- 
tirely suppressed,  through  the  police  power 
of  the  state,  In  thfe  interests  of  good  govern- 
ment, clean  morals,  and  the  general  public 
welfare. 

In  this  state  there  never  has  been,  and  Is 
not  now,  an  Inherent,  natural  or  common- 
law  right  In  the  citizen  to  sell  intoxicating 
liquors.  Indeed  be  has  no  absolute  right  to 
sell  it  at  all.  It  Is  but  a  privilege  he  gets 
under  a  license  granted.  Tbe  traffic  here  in 
liquor,  without  a  license,  is  unlawful,  and 
has  been  so  from  the  earliest  territorial  days. 
No  citizen  'ever  had  a  common-law  right  in 
Colorado  to  carry  on  'the  business  of  deal- 
ing In  Intoxicating  IKjuors.  In  substantial 
support  of  the  foregoing  we  cite  and  quote 
from  Crowley  v.  Chrlstensen,  187  TJ.  8.  86, 
11  Sup.  Ct.  13,  34  L.  Bd.  620,  opinion  by  Mr. 
ffa8tlc&  Fl^Id,  as  follows: 
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"It  iB  urged  that,  as  liquors  are  used  as 
a  beverage,  and  the  Injury  following  them, 
if  taken  in.  excess,  is  voluntarily  inflicted  and 
is  confined  to  the  party  offending,  their  sale 
should  be  without  restriotlons,.  the  conten- 
tion being  that  what  a  man  shall  drink, 
equally  with  what  he  shall  eat,  is  not  prop- 
erly matter  for   legislatioq. 

"There  is  in  this  position  an  assumption 
of  a  fact  which  does  not  exist,  that  when 
the  liquors  are  taken  in  excess' the  injuries 
are  confined  to  the  party  offending.  The 
Injury,  it  Is  true,  first  falls  upon  htm  in  his 
health,  which  the  habit  undermines;  in  bis 
morals,  which  it  weakens;  and  in  the  self- 
abasement  which  it  creates.  But,  as  it  leads 
to  neglect  of  business  and  waste  of  property 
and  general  demoralization,  it  affects  those 
who  are  immediately  connected  and  de- 
pendent upon  him.  By  the  general  concur- 
rence of  opinion  of  every  civilized  and  Chris- 
tian community,  there  are  few  sources  of 
crime  and  misery  to  society  equal  to  the 
dramshop,  where  Intoxicating  liquors,  in 
small  quantities,  to  be  drunk  at  the  time,  are 
sold  indiscriminately  to  all  parties  applying. 
The  satisttcS  of  every  state  show  a  greater 
amount  of  crbne  and  misery  attributable  to 
the  use  of  ardent  spirits  obtained  at  these 
retail  llqaor  saloons  than  to  any  other 
source.  The  sale  of  such  liquors  In  this  way 
has  heretofore  been,  at  all  times,  by  the 
courts  of  every  state,  considered  as  the  prop- 
er subject  of  legislative  regulation.  Not  only 
may  a  license  be  exacted  from  the  keeper 
of  a  saloon  before  a  glass  of  his  liquor  can 
be  thus  disposed  of,  but  restrictions  may  be 
Imposed  as  to  the  class  of  persons  to  whom 
they  may  be  sold,  and  the  hours  of  the  day, 
and  the  days  of  the  week,  on  which  the 
saloons  may  be  opened.  Their  sale  In  that 
form  may  be  absolutely  prohibited.  It  is  a 
question  of  public  expediency  and  public 
morality,  and  not  of  federal  law.  The  polic6 
power  of  the  state  is  fully  competent  to  reg- 
ulate the  business — to  mitigate  its  evils  or 
suppress  it  entirely.  There  is  no  inherent 
right  in  a  citizen  to  thiis  sell  intoxicating 
liquors  by  retail;  It  is  not  a  privilege  of  a 
citizen  of  the  state  or  of  a  citizen  of  the 
United  States.  As  it  is  a  business  attended 
with  danger  to  the  community,  it  may,  as 
already  said,  be  entirely  prohibited,  pr  be 
permitted  under  such  conditions  as  will  lim- 
it to  the  utmost  its  evils.  The  manner  and 
extent  of  regulation  rest  i^  the  discretion  of 
the  governing  authority.  That  authority  may 
vest  in  such  officers  as  it  may  deem  proper 
the  power  of  passing  upon  applications  for 
permission  to  carry  it  on,  and  to  issue  li- 
censes for  that  purpose.  It  is  a  matter  of 
legislative  will  only." 

The  doctrine  above  announced  Is  widely 
approved  by  the  courts  of  last  resort  through- 
out the  country,  and  has  been  hi^etofore 
specifically  commendsd  by  this  court  (Cronin 
▼.  Adams,  29  Colo.. 503,  69  Pac.  1125),  which 


view  is  now  again  emphatically  affirmed  by 
the  court  as  now  constituted. 

It  must  therefore  be  accepted,  beyond 
chance  of  controversy,  that  the  Legislature 
of  Colorado  has  the  full  right  and  power 
by  law,  to  provide  such  ways  and  means  to 
prohibit  and  suppress  the  sale  of  any  Idnd  of 
intoxicating  liquors  as  it  may  see  fit,  and  as 
the  exigencies  of  the  case  aeem  to  it  to  re- 
quire and  demand,  unless  by  express  consti- 
tutional inhibition,  or  necessary  implication, 
that  right  and  power  has  been  withdrawn. 

This  brings  us  to  a  direct  consideration 
of  the  effect  upon  the  right  and  authority 
of  the  General  Assembly  to  legislate  in  thia 
behalf  concerning  the  sale  of  pure  intoxi- 
cants, in  view  of  the  affirmative  direction  to 
it  to  prohibit  by  law  the  importation,  manu- 
facture and  sale  in  Colorado,  contained  la 
section  5,  art.  18,  of  our  state  Constitution 
above  quoted,  of  spurious,  poisonous,  drugged 
spirituous  liquors,  or  spirituous  liquors  adul- 
terated with  any  poisonous  or  deleterious 
substance,  mixture  or  compound,  exc^t  for 
chemical  or  mechanical  purposes. 

Section  1,  art.  5,  of  the  Constitution  says: 

"The  legislative  power  shall  be  vested  in 
the  General  Assembly,  which  shall  consist 
of  a  Senate  and  House  of  Representatives, 
both  to  be  elected  by  the  people." 

This  is  a  clear  and  unrestricted  grant  of 
the  broadest  legislative  powers  to  the  Gener- 
al Assembly.  By  this  declaration  every  pow- 
er capable  of  being  delegated  to  the  Legis- 
lature in  the  matter  of  the  enactment  of 
laws  is  conferred  upon  It  and  includes  the 
unlimited  power  to  deal  with  the  liquor  traf- 
fic as  It  shall  see  fit.  It  may,  under  this 
delegation  of  power,  by  law,  license,  regulate, 
control,  suppress  and  prohibit  that  business. 
Now  does  the  enactment  of  this  special  afr 
flrmative  'provision  of  the  Constitution,  with 
reference  to  a  specific  kind  and  character  of 
liquors,  to  wit:  such  as  are  spurious,  poison- 
ous, drugged.  Impure  or  adulterated,  and  com- 
manding the  Legislature  to  prohibit  their 
Importation,  manufacture  and  sale  as  a  bev- 
erage, strip  It,  by  necessary  implication,  of 
all  power  to  prohibit  the  importation,  man- 
ufacture and  sale,  as  a  beverage,  of  pure 
liquors?  There  is  no  express  prohibition  of 
the  power  of  the  General  Assembly  to  so 
legislate  and  if  the  prohibition  or  limitation 
upon  the  Legislature,  as  contended,  exists, 
it  rests  solely  upon  the  implication,  which  is 
to  be  drawn  from  the  aforesaid  affirmative 
mandate  as  to  impure  liquors,  that  it  nega- 
tives the  existence  of  legislative  power  to 
prohibit  concerning  any  other  class  of  liq- 
uors.   , 

Although  urged  from  many  view  points, 
and  presented  in  various  phases,  with  great 
ability,  research  and  learning,  and  involving 
numerous  Incidental  questions,  the  contention 
rests  chiefly  upon  the  applicatloa  of  the  doc- 
trine, to  the  facts  of  the  case  at  bar,  that  a 
general  grant  of  legislative  authority  in  the 
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Constltntlon  fa  Ilmtted  and  qnallfled  by  snl>- 
sequent  special  affirmative  prorisioDS  therein 
relative  to  a  partlctilar  subject-matter.  Ttils 
contention  is  iii  effect  an  elaboration  of  tb« 
legal  maxim  that  "A  epecificatlon  of  particu- 
lars is  an  exdasion  dt  geberals,'*  or  ^he  ex- 
pression of  one  tbing  Is  the  exclusion  of 
another."  In  other  wordti,  It  is  said  that 
when  the  Constitntleii  conferred  the 'special 
power  and  enjoined'  the  special  duty  upon 
the  Legislature  to  prohibit  the  importation, 
manufacture  and  sale  of  spurious  and  im- 
pure liquors,  but  remained  silent  as  to  the 
prohibition  of  the  importation,  manufacture 
and  sale  of  pure  liquors,  such  affirmative 
declaration  must  be  construed  as  Implying 
the  negative  as  to  the  legislative,  power  by 
law  to  prohibit  traflBc  In  the  latter  kind. 

With  reference  to  the  rule  of  Interpreta- 
tion, which  forms  the  groundwork,  and  Is 
the  very  gist,  of  the  argument  of  counsel 
for  plaintiff  In  error,  that  "The  expression 
of  the  one  Is  the  exclusion  of  the  other," 
It  may  be  fairly  said  that  it  Is  In  no  sense 
a  fixed  and  unalterable  rule,  to  be  applied 
In  every  case  where  Ingenious  counsel  may 
deem  it  applicable^  and  may  be  in  need  of 
Its  helpful  agency  to  attain  the  end  sought; 
neither  is  It  in  high  favor  as  a  rule  of  con- 
stitutional construction  nor  of  universal  ap- 
plication. Judge  Story,  In  bis  work  on'  the 
Constitution,  {  448,  says  of  this  maxim: 

"It  is  often  said  that  in.  an  Instrument  a 
specification  of  particulars  is  an  exclusion 
of  generals,  or  the  expression  of  one  thing 
is  the  exclusion  of  another.  Lord  "Bacon's 
remark  'that  as  exceptions  strengthen  the, 
force  of  a  law  in  cases  excepted,  so  enumera- 
tion weakens  It  in  cases  not  enumerated,' 
has  been  perpetually  referred  to  as  a  fine 
lllustratlpn. .  These  maxims,  rightly  under- 
stood and  rightly  applied,  undoubtedly  fur- 
nish safe  guides  to  assist  us  In, the  task  of 
exposition.  But  they  are  suceptlble  of  being 
applied,  and  Indeed  are  often  ingeniously  ap- 
plied, to  the  subversion  of  the  text  and  the 
objects  of  tlie  Instrument  Thus  it  has  been 
suggested  that  an  affirmative  provision  In  a 
particular  case  excludes  the  existence  of  the 
like  provision  in  every  other  case.  Both  of 
these  deductions  are,  or  rather  may  be,  un- 
founded in  solid  reasoning.  Thus  It  w.as  ob- 
jected to  the  Constitution  thati  having  pro- 
vided for. the  tci^l  by  Jury  In  crlmloa].  Cfuies, 
there  was  an  implied  exclusion  of  It.ia.plTll 
cases.  As  if  tliere  was  not  an  essentia,! 
difference  between  sUencse  and  abolition,  be- 
tween a  positive  adoption  of  it  in  one  class 
of  cases  and  a  dlscretionacy  right  (It  being 
clearly  within  the  reach  of  the  Judl^ai  pow- 
ers confined  to  the  Pinion)  to  adopt  or  reject 
It  in  all  or  any  other  cases.  One  p^lgfxK  with 
Just  as  mne^  propriety  bold,  that,  because 
Congress  has  power  'to  declare  war'  but  fp 
other  power,  is  expressly  given  to  ijaake 
peace,  the  latter  is  ezclnded;  or  ^atr  because 
it  is  declared  that  'uo  bill  of 'fitiainder  or 
<K  post  fajjtp  4aw  ahaii  b^  pass^'  -ia  (Oon-^ 
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gress,  therefore  Coftgress  'possesseti  in  all 
other  eases  the  right  to  pass  any  laws.  The 
trtrth  is  tliat,  in  order  to  ascertain. how  far 
an  affirmative  or  negative  provision  excludes 
or  implies  others,  one  must  look  to  the  nature 
of  the  provision,  the  snbject-matter,  the  ob> 
Jects  and  scope  of  the  instrument.  Theee^ 
and-  these  only,  ckn  properly .  determine  the 
rule  of  construction.  •  •  •  In  relailon, 
then,  to  saeh  a  subject  as  the  Oonstittitkm, 
the  natural  and  obvious  sense  at  its  provli- 
slons,  apart  from  any  technical  or  artificial 
roles,  is  the  tme  criterion  of  construction," 

This  conrt  has  frequently  had  occasion  ts 
consider  and'  comment  upon  the  character, 
nature,  and  value  of  this  mle  tn  connection 
with  the  InterpretatietB  of  constltntlonel  pro>- 
visions  athl'  statutory  enactments.  .  'We  here 
cite  arnA  quete  from  two  of  those  cases.  In 
Peoi»1e  ex  rel.  Liresay  v.  Wright,  6  Colo.  ^O, 
fUls  court,  speaking  through  Chief  Jastloe 
Blbeft  of  and  concerning  this  maxim,  said: 

"ft  taTSat  be  wmembered,  however,  that 
this  maxim  Is  not  of  universal  application 
in  the  CDdStractlon  of  statutes.  Ttie  legisla- 
tive intention  Is  to  be  taken  according  to  the 
neceMtty  of  the  matter,  and  aceordiag  to 
that  which  is  consonant  to  reason  and  sound 
discretion.  It  is  simply  a  rule  for  arritlsg 
at  legfeTatiVe  intent,  and  is  to  discreetly 
guide,  not  despotically  govern." 

ABd  again  In  Orahood  v.  t)enver,  41  Colo. 
175,  91  Pac.  1116,  this  court,  speaking  througli 
Mr.  Justice'  Cfeorge  W.  Bailey,  emphasizes 
this  view  in  the  following  announcement: 
,  *The  pfalntlff  ill  error  relies  somewhat 
ttpon'the' maxim.  The  express  mention  of  one 
thing  iniplies  the  excfluslon  of  another,'  and 
urges  that  notwithstanding  section  S  of  'ar- 
ticle 2(J  terminated  the  right  to  the  6fflce,  the 
right  to  the  SalaTy  did' not  cease,  t>ecause  it 
was  not  properly  mentioned.  This  maxlhi  fe 
not  of  universal  application,  and  great' can- 
tlon  is  teqplsite  In  dealing'  with  It  lest  V,e 
destroy  the  Intentloq.  of  the  people  in  the 
adoption  of  the  amendment  as  discoverable 
from  the' Instrument  Itself  and  the  clrcum- 
stan<!es  of  the  transaction." 

In  commenting  on  this  maxim,  the  author, 
at  page  674  of  Potter's  Dwarris  on  Statute? 
and  Constitutions,  says; 

"Safe  as  such  maxims  are,  as  a  general 
rule,  it  still  requires  skill  to  see  that  they  are 
not, applied  to. the  subversion  of  the  intent 
and  object  of  the  instrument.  They  are.  In 
particular  cases,  susceptible  of  being  so  im- 
properly Implied,  by  the  ingenious  devices  of 
legal  advocates." 

In  Ogden  v.  Saunders,  12  "Vnieat  214^-332, 
,9  L.  Ed.  606,  Chief  Justice.  MarsJ^U  declared 
the  following  as  a  role  of  interpretation, 
having  then  upder.  consideration  the  federal 
Constitution: 

"To  say  that  the  intenti<ni  «f  the  instru- 
ment must  prevail;- that  this  intention  must 
be  coUected  from  its  words;  that  its  words 
are  to  be  understood  in  the  sense  in  which 
■they  tt^  get^ral};^  us^  br  tiM>se  for.  whoqa 
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the  tDstrnment  ma  Intended;  that  its  pro- 
Tislona  ate  neither  to  be  restricted  Into  In- 
sl^iflcance  nor  extended  to  objects  not  com- 
prehended In  them,  nor  contemplated  by  Its 
tramers,  la  to  repeat  what  has  been  already 
said  more  at  large,  and  is  all  that  can  be 
necessary." 

Jndge  Story,  in  his  work  on  the  Oonstltii- 
tlon,  already  quoted  from,  at  section  451 
thereof,  has  this  further  to  say  generally  in 
reference  to  the  subject  of  interpretation: 

"In  the  first  place,  then,  every  word  em- 
ployed in  the  €k>nstltatIon  is  to  be  ezpoond:- 
ed  in  its  plain,  obvious  and  common-sense 
meaning,  unless  the  context  furnishes  some 
ground  to  control,  qualify  or  enlarge  it 
Constitutions  are  not  designed  for  the  meta- 
pliyBical  or  logical  subtleties,  for  niceties  of 
expression,  for  critical  propriety,  foe  elabo- 
rate shades  of  meaning,  or  for  the  exercise 
of  philosophical  acuteness  or  Judicial  re- 
search. They  are  instruments  of  a  practical 
nature  founded  on  the  common  business  of 
human  Ufe^  adapted  to  common  wants,  de- 
signed for  common  nse^  and  fitted  for  com- 
mon understandings.  The  people  make  them, 
the  people  adopt  themi  the  people  must  be 
Muppoaed  to  read  them,  with  the  help  of  com- 
m<m  sense,  and  eannot  be  presumed  to  admit 
in  them  any  recondite  meaning  or  extraor- 
dinary gloss." 

And  in  the  text  of  Potter's  Swarris  on 
Statutes  and  Oonatitutlons,  pp.  143r-148,  in- 
clusive, we  find  the  following  applicable  testa 
laid  down: 

"It  Is  not  permitted  to  interpret  what  has 
.no  need  of  interpretation.  When  an  act  is 
expressed  in  clear  and  precise  terms;  when 
the  #ense  is  manifest  and  leads  to  nothing 
absurd,  there  can  be  no  reason  not  to  adopt 
the  sense  which  it  naturally  presents.  To 
go  elsewhere  in  search  of  conjecture  In  or- 
der to  restrain  or  extinguish  it,  is  to  elude  it 

"The  popular  or  received  import  of  words 
furnishes  the  general  rule  for  the  interpre- 
tation of  statutes.  It  is  the  duty  of  the 
courts  so  to  construe  statutes  as  to  meet 
the  mischief  and  advance  the  remedy,  and 
not  to  violate  fundamental  principles.  •  •  • 

"Statutes  should  be  Interpreted  according 
to  the  most  full  and  obvious  Import  of  their 
language  without  resorting  to  subtle  or  forc- 
ed construction  for  the  purpose  either  of 
limiting  or  extending  their  operation.  •  •  • 

"The  office  of  interpretation  is  to  bring 
the  sense  out  of  the  words  used  and  not  to 
bring  a  sense  Into  them.    •    •    • 

"Statutes  are  to  be  Interpreted  with  refer- 
ence to  the  principles  of  the  common  law 
tn  force  at  the  time  of  their  passage,  except 
when  the  statute  Itself  or  the  courts  have 
otherwise  determined,  and  this  rule  is  the 
same  in  courts  of  law  as  of  equity. 

"Whether  courts  are  interpreting  an  agree- 
ment  between  parties,  a  statute,  or  a  Consti- 
tution, the  thing  to  seek  is  the  thought  which 
it  expresses.  To  ascertain  this,  the  first  re- 
sort In  all  cases  is  to  the  natural  signlflca- 
tlOB  of  the  words  employed,  not  the  wder 


and  grammatical  arrangement  tn  which  they 
stand.  If,  thus  regarded,  the  words  embody 
a  definite  meaning,  wbleb  involves  no  ab- 
surdity and  no  coptradictlon  between  dif- 
ferent parts  of  the  same  writing,  then  that 
meaning  apparent  upon  the  face  of  the  in- 
strument is  the  one  which  alone  we  are  at 
liberty  to  say  was  intended  to  be  conveyed. 
In  such  case  there  is  no  room  for  construc- 
tion. That  which  the  words  declare  Is  the 
meaning  of  the  Instrument;  and  neither  tlM 
courts  nor  the  Legislature  have  the  right  to 
add  or  take  away  from  that  meaning. 

"In  the  enactment  of  statutes  the  rule  of 
interpretation  is,  in  respect  to  the  intention 
of  the  Legislature,  that  where  the  language 
is  explicit  the  courts  are  bound  to  seek  for 
the  intention  in  the  words  of  the  act  itself, 
and  they  are  not  at  liberty  to  suptmse  and 
hold  that  the  Legislature  Intended  anything 
different  from  what  their  meaning  imports." 

Since,  then,  the  law  in  Question  may  only 
be  held  voldxm  the  doctrine  of  necessary  im- 
plication, it  becomes  highly  }mportapt  to  as- 
certain, if  that  may  be  done,  what  the  framr 
ers  of  the  Constitution  really  had  in  mlnd^ 
and  actually  intended  to  cover,  by  the  enact- 
ment of  this  provision.  Recourse  may  be 
had  to  the  record  of  the  proceedings  of  the 
constitutional  convention  itself  for  light  up- 
on that  question.  Of  such  record  this  court 
may  take  Judicial  notice.  Fedj^le  ex  rel. 
Seeley  v.  May,  9  Colo.  81,  10  Pac.  641.  Also 
the  attitude  of  the  members  of  that  body, 
as  shown  by  the  record  concerning  the  then 
existing  laws  on  that  subject  may  be  Inquir- 
ed into.        '  ,  ■ ' 

On  January  17,  1878,  Hon.  George  E^ 
Pease,  a  member  of  that  cpjiventlon,  intro- 
duced a  resolution  therein  Which  reads  as 
follows: 

"Resolved,  that  fh«re  shall  b»  Ingrafted 
into  the  Constitution  of  this  state  a  section 
or  clause  in  substance  as  follows:  'It  shall 
be  held  a  crime,  subjecting  the  offender  on 
conviction  thereof  to  fine  and  imprisonment, 
to  bring,  import,  manufacture,  make  or  sell 
any  adulterated,  drugged  or  medicated  spir- 
ituous liquors,  whether  denominated  splrft- 
uona,  vinous  or  malt,  within  this  state.' " 

On  July  24th,  next  thereafter.  Judge  Wil- 
bur F.  dtone,  also  a  member  of  the  conven- 
tion. Offered  as  a  substitute  for  said  resolu- 
tion the  following; 

"The  General  Assembly  shall  have  power 
to  make  all  needful  and  prudential  sanitary 
laws,  and  to  regulate  the  importation,  manu- 
facture and  sale  of  liquors,  and  to  prohibit 
the  manufacture  of  poisonous,  adulterated 
and  deletertously  drugged  liquors,  and  th« 
sale  thereof  within  the  state  for  a  beverage, 
whether  such  liquors  be  idenominated  spiritu- 
ous, vinous  or  malt." 

like  record  shows  that  ths  ortgtnat  resold- 
tlon  together  with  the  substitute  offered 
were  referred  to  the  committee  on  Judiciary. 
On  February  7th  following,  that  commltte* 
reported  to  the  convention  as  follows: 

"Yoar  -standing  committe*  oa  Judiciary, 
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having  had  nadff  flpn»Meciitlon.  th&,i;esolH- 
tion  offered  and  referred  to  Bald  coumilCeei 
relating  to  the  Importation,  manufacture  4i)d 
sale  of  poisonous  liquors,  have  agreed  to  re- 
port back  the  following  substitute  and  rec- 
ommend its  adoptioa." 

The  substitute  reported  back  and  reoom- 
mended  for  adoption  was  in  substance  iden- 
tical with  section  5,  art  18,  of  the  ConstitU' 
tlon,  heretofore  fully  quoted.  It  was  direct- 
ed exclusively  to  the  prohibition  of  spurious, 
polaoDOus,  or  drugged  spirituous  liquors,  or 
spirituous  liquors  adulterated  with  any  pol- 
BonouB  or  deleterious  substance,  mixture,  or 
compound. 

It  is  further  to  be  noted  that  prior  to  the 
adoption  of  the  Constitution  in  1876,  it  was 
the  i>oUcy  of  the  territory  to  prohibit  the 
sale  of  intoxicating  liquors,  and  such  waq 
the  law,  exc^t  where  such  sales  were  made 
under  license.  The  territorial  Legislature 
by  law  lleeused,  .regulated,  controlled  pr  en- 
tirely suppressed  that  traffic.  No.pei;sop  In 
the  territory  bad  any  right  to  engage,  in  the 
liquor  business  exeept  under  license.  The 
laws  of  the  territory  in  reference  to  tliat 
subject  were  adopted  and  approved  by  the 
constitutional  convention,  and  by:  the  first 
Legislature  which  asseiabled  under  the  Cou- 
stitutlon,  having  been  re-eoacted  in  .the  gen- 
eral laws  of  the  state  of  Ooiocado,  ais>roTed 
by  the  sessioUi  9f -t^e  state  Legislature  held 
la  1877  (Gen.  Laws  1877,  i|  1618-1688).  By 
the  territorial  law.' certain  special  charters 
had  been  granted  to  cert^n  cities  of  >'the 
then  territory,  wherein  power  wa^  granted 
under  such  charters  to  the  cities,  'to  license, 
refltrain,  regulate,  prohibit  and  suppress  tip- 
pllng^^onseB,  gambling  houses,  bawds'tioases, 
and  other  dlaorderly  houses,  and  the  selling 
und  giving  away  of  aay  intoxicating  w  malt 
Uqaors  by  asy  person  within  the'  city,  ex- 
cept by  persons  duly  licensed."  Priv.  Terr. 
Laws  1861,  p.  488,  I  21. 

And  in  such  laws  it  was  speclQ^aUy  pro- 
Tided  that,    ' 

"£2Tery  i>er8an  not. having  a  legal  license 
to  keep  a  saioonor  grocery  who  shall  barter, 
■ell,  exchange  or  otherwise  dlspoiK  of  for 
his  gain  or  benefit  any  tIbous,  spirituous  or 
mixed  Uqaors  in  leas  quantities  than  one 
qnart,  or  shall  permit  the  same  to  be  done 
on  hlB  or  her  premises,  for  his  or  her  benefit 
or  gain,  shall  forfeit  and  pay,"-  etc  Gen. 
Laws  1877,  S  1630. 

In  the  "Address  to  fbe  People  of  Colorado 
by  tbe  FTamers  of  the  Gonstltntioii,"  updn 
the  sntMnis8l<»  of  that  instrument  to  the 
Toters  for  their  Judgment  as  to  its  adoption, 
this  was  declared;  among  other  things,  haT« 
tag  direct  reference  to  said  seetiou  5,  art 
18»  thereof: 

"We  have  provided  that  all  laws  a]^n  oar 
statnte  books  at  the  adoption  of 'this  Gon- 
Btltntlon  shall'  reoialn  in  full  force  'and  ef- 
fect mttll  altered  lor  repealed 'by  the  Legl^ 
latnre  of  ttila  state.  •  •  •  We  have  pro- 
MMteA  under 'vetT^.  strlngeat  piwlaloiiB'the 


iiaportatloB,  .manufacture  end  sale  of  all 
spurious  or  adulterated  liquors." 

If  the  eontention  ia  sound. and  to  be  up- 
held to  the  effect  that  this  mandatory  con- 
stitutional proy^ion,  In  respect  to  the  pro^ 
bibltion  by  the  Legislature  of  the  Importa- 
tion, manufacture  and  sale  pf  impure  liq- 
nors,  Is  a  prohibition  of,  and  limitation  upon, 
the  power  of  tbe  General  Assembly  to  thus 
legislate  in  respect  to  pure  liquors,  then  that 
provision  marks  the  limit  of  legislative  pow- 
er upon  tbe  entire  subject  of  liquors.  In 
abort,  the.  scde  authority  of  the  Legislature 
Is  to  be  found  in  and  measured  by  this  pro- 
vision. We  simply  must,  upon  the  authortt 
ties  fumishedi  come  to  this  conclusion,  pro: 
vided  always  the  case  is  one  for  the  ap- 
plication of  the  rule.  Each  c^se  dted  to 
support  this  contention  is  an  authority  (or 
the  enforcement  of  the  rule  in  its  full  meas- 
ure. If  this  f  roTlslon,  by  necessary  impli^ 
cation,  may  be  said  to  negative  the  Legls* 
lature's  right  to  prohibit  In  this  state  the 
importation,  manufacture  and  sale  of  pure 
liquors^  then  it  goes  with  like  directness, 
force  and  power  against  its  authority  to  -do 
anything  else  whatever  looking  to  an  Int^- 
ference  with  the  traffic  generally,  either  by 
way  of  license,  regulation  or  control.  And 
why?  Because,  plainly,  if  the  whole  subr 
Ject-matter  is  treated  of  by  this  mandate; 
then  what,  it  specifically  affirms  the  Legls* 
lature  shall  do  with  reference  to  It,  limits 
the  power  absolutely  to  the  doing  of  that 
partlcqjar  thing,  in  that  particular  way, 
and  to  the.  doing  of  that  only.  Let  counsel 
protest  as  they  may,  yet  this  conclusion  it 
inevitable,  both  on  principle  and  authority, 
if  this  be  a  case  where  the  rule  insisted  up- 
on may  be  applied  at  all.  The  very  fact  that 
it  is  denied  that  the  rule  goes  so  far  as  to 
take  away  the  right  of  regulation '  from  the 
Legislature,  not  only  weakens  tbe  force  of* 
but  totally  destroys  the  argument,  that  It 
takes  away  the  right  to  prohibit  and  thus 
demonstrates  the  entire  inapplicability  of 
the  contention  to  the  facts  in  this  case.  We 
frankly  admit  that  prohlMtlon  and  regula- 
tion are  two  distinct  and  independent  things. 
But  this,  by  no  line  of  reasoning,  milltatea 
against,  or  alters,  the  conclusion  here  reach- 
ed. If  the  whole  subject-matter  of  intoxl- 
oatlng  liquors  Is  treated  of  in  this  affirmative 
provision,  then,  until  the  organic  law  be 
amended,  the  sole  power  of  the  Legislature 
to  treat  of  the  subject-mattw  of  intoxicating 
liquors  is  found  within  tbe  limits  of  this 
provision.  The  Legislature  may  do  nothing 
upon  this  subject,  except  that  which  it  Is 
therein  dlreotetd  to  do.  It  can't  do  more; 
It  can't  do  less.  It  can  simply  prohibit  the 
Importation,  manuAicture  and  sale  of  those 
impure  liquors  enumerated  in  this  provision. 
It  did  that  by  legislative  enactment  In  1887; 
Le^  1887,  p.  180.  At  that  time,  according 
to  the  declBtens  cited.  If  they  Are  appllcalile 
here,  all  legislative  power  respecting  UqiiocS 
at  avery  agrt  and  kind,  pure  and  tmpurei 
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was  exhausted,  and  Its  rlg^t  and  authority 
la  this  respect  is  at  an  end. 

In  support  of  the  foregoing  we  here  quote 
from  some  of  the  authorities  found  In  the 
briefs  for  plaintiff  in  error,  which  in  our 
view  go  to  establish,  beyond  cavil,  that  if 
the  doctrine  announced  as  to  the  inhibition 
of  the  Legislature  to  prohibit  pure  liquors 
is  sound,  it  extends  to  the  matter  of  regu- 
lation as  well. 

In  Page  v.  Allen,  58  Pa.  838,  98  Am.  Dec. 
272,  this  was  said: 

"The  expression  of  one  thing  in  the  Con- 
stitution Is  necessarily  the  exclusion  of 
things  not  expressed.  This  I  regard  as  es- 
pecially true  of  the  constitutional  proTisions 
declaratory  In  their  nature.  The  remark  of 
Lord  Bacon,  'that  as  exceptions  strengthen 
the  force  of  a  general  law,  so  enumeration 
weakens  as  to  things  not  enumerated,'  ex- 
ivesses  a  principle  of  common  law  applica- 
ble to  the  Constitution." 

In  Morris  v.  Wrlghtson,  56  N.  J.  Law,  201, 
28  Atl.  62  (22  L.  R.  A.  648),  It  is  said: 

"In  the  construction  of  statutes  It  is  a 
cardinal  rule,  which  applies  as  well  to  con- 
stitutional provisions,  that  when  a  law  Is  tn 
the  affirmative  that  a  thing  shall  be  done 

•  *  •  In  a  certain  manner,  this  affirmative 
matter  contains  a  negative  that  it  shall  not 
be  done  •  •  •  In  any  other  manner,  upon 
the  maxim  'Expresslo  unlus  est  esclaslo  al- 
terlns.' " 

In  State  v.  Henry,  87  Miss.  125,  40  South. 
162,  5  L.  R.  A.  (N.  S.)  340,  the  court  remarked: 

"Another  principle  is  that  where  the  Con- 
stitution deals  with  a  subject,  its  words 
must  be  the  sole  boundary  and  sacred  from 
the  Legislatures." 

In  the  Matter  of  N.  T.  Elevated  R.  Co., 
70  N.  T.  327,  that  court  said: 

"An  act  of  the  Legislature  is  the  voice  of 
the  people  speaking  through  their  represen- 
tatives. The  authority  of  the  representatives 
In  the  Legislature  is  a  delegated  authority 
and  Is  wholly  derived  from  and  dependent 
upon  the  Constitution.  •  ♦  •  The  Con- 
stitution has  already  included  special  provi- 
sions relating  thereto,  and  such  special  pro- 
visions constitute  the  full  authority  of  the 
Legislature." 

In  Rodman  ▼.  Munson,  13  Barb.  (N,  T.) 
191,  Judge  Morse,  speaking  for  the  court, 
said: 

"Where  the  Constitution  has  granted  pow- 
ers over  a  particular  subject,  It  is  the  natu- 
ral, as  It  Is  the  legal  inference,  that  it  has 
granted  all  the  power  it  intended  should  be 
exercised  over  that  subject.  It  is  only  the 
application  of  a  very  general  rule  of  Inter- 
pretation to  say  that  when  the  Constitution 
expressly  grants  some  power  over  a  subject, 
it  expressly  grants  all  the  power  Intended  to 
be  conferred  over  the  subject" 

•  In  State  v.  Oilman,  33  W.  Va.a4C,  10  8.  B. 
283.  U  L.  R  A.  847.  a  case  rou<^  relied  upon 
In.beitalf  of  plaintiff  In  error  to  support  his 
canteutlQb,  In  considering  this  proylsioa  of 


the  Constitution  Of  that  State,  to  wit:  "Laws 
may  be  passed  regulating  or  prohibiting  the 
sale  of  intoxicating  liquors  within  the  limits 
of  this  state,"  the  state  Supreme  Court,  there 
said: 

"If  the  people  had  not  made  the  provision 
above  quoted  a  part  of  the  Constitution,  the 
Legislature  would,  80  far  as  that  instrument 
Is  concerned,  have  had  plenary  and  unre- 
stricted authority  to  deal  with  liquors  In  any 
manner  that  it  chose  to  do.  But  the  people, 
by  declaring  that,  'laws  may  be  passed  regu- 
lating or  prohibiting  the  sale  of  intoxicating 
liquors,'  according  to  the  principles  we  have 
announced,  imposed  a  restraint  upon  the  plen- 
ary power.  By  granting  an  express  authori- 
ty to  the  Legislature  to  regulate  or  prohibit 
the  sale,  there  Is  an  Implied  Inhibition  to  the 
exercise  of  any  authority  In  respect  to  that 
subject  which  Is  not  embraced  In  the  grant" 

In  State  v.  Hallock,  14  Nev.  202,  33  Am. 
R^.  659,  that  Supreme  Cdurt  said  this: 

"It  Is  true  that  the  Constitution  does  not 
expressly  Inhibit  the  power  which  the  Leg^ 
islature  has  assumed  to  exercise;  but  an  ex- 
press Inhibition  is  not  necessary.  The  affir- 
mation of  a  distinct  policy  upon  a  specific 
point  in  a  state  Constitution  implies  the  ne- 
gation of  any  power  in  the  Legislature  to  es- 
tablish a  different  policy." 

In  Ex  parte  Brown,  reported  In  88  Tex. 
Cr.  R.  295.  42  S.  W.  564,  70  Am.  St  Rep.  743, 
the  court  there  had  under  consideration  and 
construed  this  constltntlonal  provision : 

"The  Legislature  shall,  at  its  first  session, 
enact  a  Ifw  whereby  the  qualified  voters  of 
any  county,  justice  prednct  town,  dty  or 
snbdlvlslon  of  a  county,  as  may  be  designat- 
ed by  the  county  commissioners'  court  of 
such  county,  may,  by  a  majority  vote,  deter- 
mine from  time  to  time  whether  the  sale  of 
intoxicating  liquors  shall  be  prohibited  with- 
in the  prescribed  limits." 

In  the  opinion  of  the  court  this  was  said: 

"That  provision  [referring  to  the  one  above 
quoted]  Inhibits  the  sale  only,  and  was  evi- 
dently intended  by  the  people  to  mark  the 
limitation  of  power  of  the  Legislature  on 
that  subject  The  people.  In  saying  that  the 
sale  of  Intoxicating  liquors  might  be  prohibit- 
ed, deny  to  the  Legislature  the  itower  to  oth- 
erwise Interfere  with  its  use." 

As  has  been  so  well  and  aptly  said  by 
counsel  for  plaintiff  in  error  In  their  brle^ 
at  pnge  130  thereof: 

"Further  citation  of  authority  Is  needless. 
If  any  rule  of  law  can  be  said  to  be  settled, 
it  IS'  that  the  conferring  of  apeclal  powers, 
and  the  imposing  of  special  duties,  touching 
a  particular  subject,  by  statutory  or  constl- 
tntlonal provisions,  operates  to  withdraw 
such  subject.  In  toto,  from  any  general  grant 
of  authority,  which,  standing  alone,  might 
cover  such  special  subject" 

There  seems  therefore  no  middle  ground 
In  the  application  of  the  rale.  It  either  ap- 
plies not  ^at  all,  or  it  covers  the  entire  sltua- 
.  tiQn,Aud.i:en4e]:s  the  Xieg|alatura.  hdploM  to 
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do  anythb^  <m  the  aukjeot,  eseept  ta  ihh> 
hlblt  impure  liquors,  aud,  if  as  contended, 
this  provision  has  to  do  with  tbe  eatir«  sub- 
ject-matter Oif  liquors,  then  under  these  au- 
thorities, and  countless  others .  equally  forci- 
ble, some  of  them  found  In  the  briefs  of  the 
plaintiff  in  error  and  others  elsewhere  it.  fol- 
lows conclusively  that  there  is  no  more,  pow- 
er or  authority  of  the  lAjgislatute  of  this 
state  to  regulate  oe  license  this  traffic  than 
there  is  to  prohibit  it. 

It  will  thus  be  seen  that  to  so  bold  would 
be  in  effect  to  say  that  this  provision  with- 
draws from  the  Legislature  all  power  with 
reference  to  liquors,  except  that  contained  in 
this  specific  grant,  and  that  with ,  the  liquor 
question  the  Legislature  may  deal  only  with- 
in the  limits  of  said  grant.  Such  conclusion 
would  directly  imply  that  tbe  framers  of  the 
Constitution  were  InfuniouB  in  thus  knowing- 
ly, for  their  knowledge  is  presitnted,  submit- 
ting  such  an  iniquitous  provision  to  the  peo- 
pie  for  their  approval,  and  that  the  people  [ 
were  insane  to  adopt  it  for  such  would  be 
the  fact  in  both  instances.  We  are  scarcely 
warranted  in  reaching  such  conclusions,  mere- 
ly for  the  sake  of  injecting  into  the  Consti- 
tution a  possible  implication,  but  by  no 
means  a  necessary  or  excluslTe  one. 

Elaving  thus  shown,  by  his  own  authori- 
ties, that  the  contention  of  the  plaintiff  in  ', 
error,  if  followed  to  its  logical  conclusion, ,' 
leads  to  an  absurd  and  Impossible  thing,  we  j 
proceed  to  a  consideration  of  the  question  In-  { 
Tolved,  under  the  wise  and  wholesome  rules  j 
laid  down  by  Judge  Story  and  other  eminent  i 
law  authorities  heretofore  quoted,  consider- 
ed in  connection  with  the  proceedings  of  the 
constitutional   convention,   and   also   certain 
announcements  of  this  court  on  kindred  subr 
jects. 

In  reference  to  implications  it  may  first  be 
observed,  that  the  limitation  upon  them  is 
to  be  fotmd  only  In  the  personal  views  and 
opinions  of  those  having  interest  In  the  con- 
clusion to  be  reached,. and  are  as  varied  and 
far-reaching,  upon  a  given  matter,  as  the 
mental  eccentricities  and  characteristics  of 
the  individuals  themselves.  They  are  con- 
fined only  by  the  intenectUal  elasticity  of 
those  In  search  of  them,  aided  by  boundless 
imagination,  and  the  suscei)tibllity  and  flex- 
ibility of  the  Judicial  mind,  to  which  the  ap- 
peal for  their  enforcement  and  recognition  Is 
made.  Not  every  Implication  -that  the  men- 
tal gymnast  can  conceive  or  Imagine  19  to  be 
Indulged,  but  only  necessary  ones  and  such 
as  arise  naturally  and  obrloufily  ftom  the 
context  The  danger  In  the  general  at)pllca- 
tlon  of  the  doctrine  lies  In  the  fiiet  that  It  Is 
subject  to  snch  variety  and  diversity  of  opin- 
ion. The  thing  here  to  be  determined  Is 
what  did  the  framers  of  the  Constitution 
Iiave  In  mind  and  Intend  when  this  particu- 
lar provision  was  adopted:  This  Is  to  be  as- 
certained from  the  context  itself  If  possible, 
giving  the  langaage  employed  Its  natural  and 
wdinary  Cleaning.  >  Our'  view  It  that  when 


Ibto  iirovlslaB  was  en^tcf^d,  tjie>  lawgivexe 
had  no  thought  save  the  prohibition  of  poi- 
sonous- liquor.  Apparently  they  saw  an  im- 
pending danger,  which  should  be  avoided  by 
Quick  and  efficient  action,  hence  the  affirma- 
tive direction  for  this  specific  legislation. 
There  is  nothing  to  indicate  that  the  gener- 
al subject  of  intoxicants  was  In  mind,  or  that 
any  intention  to  l^islate  cpucerning  liquor 
at  loxga  was  present.  The  convention  did 
not  do  so  expressly,  and  there  Is  no  sufficient 
reason  to  conclude  It  did  so  by  Implication. 
The  .provision  applies  so  plainly  to  a  certain 
character  of  liquor  that  It  seems  Just  as  fair, 
and  eqiiallji  rational,  to  conclude,  by  neces- 
sary implLcatlon,  that  when  the  framers  of 
our  fundamental  law  commanded  an  enact- 
ment prohibiting  this  class  of  liquors,  they 
thereby  stripped  the  Legislature  of  all  pow- 
er to  prohibit  the  importation  and  sale  of  all 
other  poisonous,  drugged,  adulterated  or  del- 
eterious beverages  or  foodstuffs.  Poisonous 
liquor  Is  as  much  an  independent  subject  of 
legislation  from  pure  liquor,  as  It  is  from 
adultji^ated  or  deleterious  milk,  or  adulter- 
ated aiid  deleterious  sugar,  or  other  food 
product.  Why  indulge  one  possible  Implica- 
tion, when,  with  like  force  and  propriety, 
others  may  be  Just  as  '  plainly  drawn? 
Should  such  doctrine  be  recognized  and  en- 
force to  its  limit,  then  It  Is  manlfestr  f rom 
an  examination  of  numerous  others  of  our 
constitutional  provisions,  that  the  general  au- 
thority of  the  Legislature  will  be  burled  be- 
neath a  wilderness  of  Implications,  and 
therein  lies  the  danger.  This  Is  especially 
true  when  considered  in  connection  with  any 
of  the  newer  state  Constitutions,  where  the 
tendencj*  has  been  so  distinctively  to  Invade 
the  legislative  province. 

For  instance,  section  2,  ari  18,  of  the  Con- 
stitution provides  as  follows: 

"The  General  Assembly  shall  have  nd 
power  to  authorize  lotteries  or  gift  enter- 
prises for  any  purpose,  and  shall  pass  laws 
to  prohibit  the  sale  of  lottery  or  'gift  enter- 
prise tickets  In  this  state." 

Here  Is  an  affirmative  provision  directing 
prohibitive  legislation  against  that  species 
of  gambling  carried  on  through  means  of 
lotteries.  The  subject  is  gambling.  The 
Leglslatin*e  has  no  power  to  authorize,  but  Is 
commanded  to  prohibit,  a  tipeclflc  kind '  of 
gambling,  therefore,  because  of  such  apedftl 
affirmative  direction  upon  the  subject,  all 
other  kinds  of  gambling  may  be  authorized, 
bnt  no  other  kind  or  species  of  gambling  may 
be  prohibited.  If  this  contention  be  correct, 
the  ie^slative  hand  is  tied  as  to  the  pro- 
hibition of  every  other  species  of  gambling. 
Who  will  have  the  hardihood  to  declare 
and  .maintain  that  tbe  mass  of  legislative 
enactments  on  our  statute  books,  In  sop- 
preseion  of  almost  every  Imaginable  form  of 
this  vice,  I«  a  mess  of  pottage? 

We  hold  squarely  that  It  was  neither  the 
intent  nor  the  )^nrpo8e  of  tbe  framers  <tf 
th«  Ck>nBtltUtlon,  by  this  'Ufliidstoi;  provi- 
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Blon  for  the  prohibition  of  polsonom  anA 
dragged  liquors,  to  treat  of  the  general  mit>- 
}ect  This  Is  a  mandate  npon  the  General 
Assembly,  Imposing  a  duty  to  enact  laws 
to  carry  out  this  provision  directed  against 
n  particular  kind  of  liquor,  and  at  the  same 
time,  It  la  a  limitation  upon  the  power  of 
the  General  Assembly  to  pass  other  laws 
affecting  this  kind  of  liquor,  under  any  gnlse 
or  upon  any  pretense  or  pretext.  The  Ian- 
gauge  Is  clear,  plain,  direct,  concise  and 
needs  no  interpretation.  It  carries  with  tt 
no  necessary  Implication  that  by  its  adop- 
tion the  Legislature  was  deprived  of  all  pow- 
er to  prohibit,  if  it  should  see  fit  so  to  do, 
or  In  any  other  way  deal,  with  pure  and 
unadulterated  Intoxicants.  This  construction 
leaves  the  Legislature  free  to  act,  under  the 
general  grant  of  authority,  and  under  its 
police  power,  from  time  to  time,  as  the  ex- 
igencies of  the  case,  and  the  needs  and  re- 
quirements of  the  people.  In  reference  to  the 
general  subject,  should  be  developed  and  dis- 
closed. Undoubtedly  such  was  the  Intent 
Of  the  convention.  In  short,  this  provision 
says  Jnst  what  It  means,  and  means  just 
what  it  says;  nothing  more,  nothing  less; 
nothing  may  be  added  to  it  and  nothing  may 
be  takei)  away.  It  is  unthinkable,  and  be- 
yond the  pale  of  l)uman  imagination  to  con- 
ceive, that  the  convention,  or  the  people  by 
the  adoption  of  its  proposed  Constitution, 
did,  or  intended  to,  surrender  any  part,  por- 
,tlon  ox  parcel  of  the  sovereign  power,  by 
police  regulation,  or  other wise^  over  this  all- 
important  subject-matter,  since  its  proper 
regulation,  control  and  even  total  suppres- 
sion, when  and  where  needful,  has,  as  shown 
by  observation  and  experience^  so  Intimate 
«n4  vital  a  bearing  upon  the  health,  morals, 
peace,  prosperity  and  happiness  ot  the  people. 

Authority  in  our  own  state  is  not  lacking 
to  support  this  construction.  In  Be  Klndert 
garten  Schools,  18  Colo.  234,  22  Fac.  432, 
19  L.  B.  A.  468,  this  court,  in  answer  to  the 
following  question  from  the  House  of  Rep- 
resentatives: "Does  the  General  Assembly 
possess  power*  under  the  Constitution  ot  the 
state  of  Colorado,  to  provide  for  the  estab- 
lishment and  maintenance  of  a  kindergarten 
department  in  the  public  schools  of  this 
state,  and  the  education  therein  of  children 
of  aa  age  less  than  six  years?"— construed 
section  2,  ML  6,  of  the  Constitutton,  which 
reads  thus: 

"Xbe  General  Assembly  shall,  as  soon  as 
practicable,  provide  for  the  establishment 
and  maintenance  of  a  thorough  and  uniform 
vystem  <^  free  public  schools  throughout  the 
state,  wherein  all  residents  of  the  state  be- 
tween the  ages  of  tia  and  twenty-one  year* 
may  be  educated  gratuitiously  One  or  more 
public  schools  shall  be  maintained  within 
each  school  district  within  the  state,  at  least 
three  months  in  each  year;  and  any  school 
distrlot  falling  to  have  such  school  shall  not 
be  ciktMIed  to  xws^n  any  portion  (4  the 


school  funds  for  that  year.*    fTbe  Italics  ar* 

OUTS.) 

The  question  was  whether  this  affirmative 
section  limited  the  powers  of  the  Leglslatnro 
to  establish  free  schools  for  any  person  out- 
side the  ages  of  6  and  21  years.  The  court 
applied  the  rule  of  construction  as  an- 
nounced in  Alexander  ▼.  People,  7  Oolo.  166, 
2  Pac.  894,  which  is: 

"The  L^lslature  belnj(  Invested  with  com- 
plete power  for  all  the  purposes  of  dvll  gor- 
emment,  and  the  state  Constitution  being 
merely  a  limitation  upon  that  power,  the 
court  win  look  into  It,  not  to  see  if  the 
enactment  in  question  is  authorized,  but  only 
to  see  If  It  Is  prohibited." 

In  deciding  there  the  precise  question  in- 
volved here,  the  court  said: 

"Unless  therefore  the  Constitution,  in  ex- 
press terms,  or  by  necessary  implication, 
limits  It,  the  Legislature  may  exercise  Its 
sovereign  power  in  any  way  that  in  its  Judg- 
ment will  best  subserve  the  general  wdfare. 

"Read  in  the  light  of  this  rule  of  inter- 
pretation, and  the  wise  and  liberal  policy 
of  the  state  in  educational  matters,  this  sec- 
tion Is  clearly  mandatory  and  requires  af- 
firmative action  on  the  part  of  the  Legis- 
lature to  the  extent  and  In  the  manner  speci- 
fied, arid  is,  in  no  measure,  prohibitory  or  a 
limitation  of  its  powers  to  provide  free 
schools  for  children  under  6  years  of  age, 
whenever  it  deems  it  wise  and  beneficial  so 
to  do. 

So  here,  read  to  the  Jlght  of  the  foregotog 
rule  of  interpretation  and  fixed  policy  of 
both  the  state  and  territory  from  the  begin- 
ning, to  control,  regulate,  license  and  abso- 
lutely prohibit  the  sale,  of  every  kind  of  In- 
toxicating liquors,  when  and  where  deemed 
necessary,  for  the  common  good,  this  provi- 
sion of  our  Constitution  Is  clearly  manda- 
tory, and  confined  to  Impure  liquors  only, 
requiring  affirmative  action  on  the  part  of 
the  Legislature  to  the  extent  and  to  the 
manner  specified,  and  la,  In  no  measure,  pro- 
hibitory, or  a  limitation  of  its  powers  to 
legislate  upon  the  subject  of  pure  liquors  to 
any  manner  which  It  believes  wise  and 
beneficlaL 

The  origtoal  resolution  on  this  subject, 
which  we  here  now  quote  again,  was  direct- 
ed solely  against  poisonous  liquors. 

"The  General  Assembly  shall  have  power 
to  make  all  needful  and  prudential  sanitary 
laws,  and  to  regulate  the  importation,  man- 
ufacture and  sale,  of  liquors,  and  to  pro- 
hibit the  manufacture  of  poisonous,  adulter- 
ated and  deleteriously  drugged  liquors,  and 
the  sale  thereof  within  the  state  for  a  bev- 
erage, whether  such  liquors  be  denominated 
spirituous,  vtoous  pr  malt." 

By  this  proposed  substitute,  it  was  veciflo 
ally  undertaken  to.  authorise  the  regulation 
of  pure  liquors,  and  also  to  spedflcaUy  pro- 
hibit Impure  ones,  which  substitute,  tf  It  had 
been  adopted,  w<Mild  have  «fford«A  abowUnl 
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support  for  tbeeonteDtioa  of  plalatlfC- in. 'er- 
ror. But  the.  Bubsti lute  was  rejected,  sup- 
posedly after  due  considerfttioD,  and'.tk0  pio- 
rlsiou  as  it  finally /appears  was  adopted. 
Krom  tbls  history  of  the  convention  ptroceed- 
ings  it  may  be  readily  beliered  that  the 
fmmera  of  the  organic  law  of  the  state 
neither  desired  nor  intended,  for  the  'op- 
portunity was  clearly  pecsMitod  and  declin- 
ed, to  In  any  way,  either  looking  to  its  regu- 
lation or  prohibition,  dlzeotly  or  implieidly, 
touch  npon  the  subject  <st  pure  liquors,  or  a^ 
tempt  to  interfere  with  the  general  power 
of  the  L^Islature  to  act  In  the  future  with 
reference  to  this  subject  as  It .  might  see 
fit  This  conclusion,  from  the  recocd  as  pr^ 
served  of  the  proceedings  <h(  the  Gonventloii^ 
seems  «  demonstration.         ■    < 

The  Address  to  the  People  at  Colorado  -fay 
ttie  Framers  of  the  Constitutias,  '■  referring 
directly  to  this  subject,  contained  thls: 

"We  have  prohibited  under  various  strin- 
gent provisians,  the.lBB^bniation,  nHMufaoMve 
and  sate  of  ail  spurious  or  adulterated  Uq- 
••rs." 

Thus  far  those  proeeedtngs  appear  candid 
and  <Hien.  Is  it  possible  tbalt  the  fvamets'.of 
our  OoDstitniion,  knowing  ttui  effect  of  this 
provision,  yet  niaoEtlng  to  concealment,  sub^ 
initted  the  result  of  thrtr'w4rk  .In  the  address 
above  referred  to«.to  the  peop]e  fOr.  their  ilp- 
liroval  or  rejection,  without- a' hint  ot'tlic  Im^ 
piled  complete  surrender,  therein  inatdtoasliji 
Inrictng,  of  this  essential  legislative  power>1 
No  normal  mind  can.  or  does  believe  that  any- 
thing of  the  sort  was  intelided  tir  4fim«.'  'Tlue 
convention  was  made  up  of  the  best  brain  »n4 
fiber  of  the  young  tereltory ;  men  of  the  fat^ 
est  motives  and  of  the  best  purposes' and  at- 
tainments, in  every  walk  of  Ufe.  They  sot 
only  did  not  attnnpt  to  jnlslead  the  pAple, 
bnt  they  themselves  nevc^  meant  by  that  pro- 
vision to  take  from  them  one  Jot  or  tittle  of 
the  sovereign  power  coBtaiaed  ta  .the  general 
grant  to  the  Legifilatttre,  and  Which,  through 
the  power  of  police  regulation,  is  vested  in 
it,  whether  expressly  reserved  or  not  in  the 
Constitution,  to  deal  with  that  general  sub- 
ject after  a  manner  and.  fashion,  as  to  it 
should  appear  best  calculated  to  safeguard 
the  public  Interest  in  the  matter  of  moralsi 
health,  education,  business' i  and  good  order. 

Besides,  for32  ycuraorjnore,  in  each  brandi 
of  government,  e^Kecntive.  legislative  and  Ju- 
dicial, the  sovereign  right  of  the. people  to 
defl]  with  this  subject  at  will,  through  their 
legislative  reixresentatives,  without  doubt  at 
question,  even  to  the  extent  of  prcAlbitlon, 
where  deemed  expedient,  Iras  been  recogniried 
and  affirmatively  declared.  When  suddenly, 
as  if  by  some  overwhelming  necessity,  for  the 
first  ttm»/in.thts  long  period,  It  Is  detected  W 
acute  and  .vigilant  legnl  talent,  that  the  right 
was  assigned  away.  by. the. organic  law  of  the 
state,  through  the  indirect,  and  ofttUnes  un- 
satisfactory and  dDubtful;  route  of  implica- 
tion. Not  being  impressed  with  the  value  «f 
the  revelations  we  are  vmsUe  to  accord  Jt  ttae 


Importance  ci^iaaed,  tf or  neither  in  fact  nor 
law  does  it  seem  possessed  of  those  elemeuts 
of  genutoeoess  which  should  Sittacb.  to  so.  ex- 
traordinary a  discovery.  While  it  nieylie 
true  that  contempoianeous  leglslatlFe  cou- 
struetion,  and  affirmative  Judicial  asoertaiu: 
ment,  wben  the  latter,  is.  had,  without  the  ex- 
act point  decided  being  before  the  court,  may 
not  be  ooo^HSive,  yet  extending  as  they  both 
do  here  over  a  geseratioit,  they  must: be  per- 
saaslve,  as  showing  the  attitude  of  our  entice 
peoirte,  ofllcial,  professi»aal  sjid  lay,,toniching 
the  exact  meaning  of  the  pvovfaiian  now  juuder 
coQsideraition.  The  ordlBary  and  common 
sense  «nc  seems  to  ha.Te  been,  during  the 
whole- life  at  Ute  statet  and  anta  aew,  uati- 
rersally  adopted. 

:  In  Mayor  v.  8toai!tn^  19  Colo.  104,  '34'Flac. 
04T.  41  "Am.  8t  Bep.  208,  this  court,.  spaaklnB 
tbrough  Mr.  JnstiCB  fiiniott,  said: 
i."Jn  .this  stste  the  poiioyof  .onciegidatian 
has  beeai  tot  Invest. local  manidpaL-ftovaaa^ 
ments  wUh  large  powers.  In  tsspeet  to  .the 
traffic  dn  lalexicstteg  liquors.  And  the  dtf- 
fdrsKbltownsiand  dties  have  resorted  to  ihgit 
IKaeaee,  low  Itcense^  local  optioo;:  prOhibitioUi 
or  .partial  prohibition,'  aathe  popnlar-ittlMias 
been  dkaalfasted  Ihroogh  the  14cal  niuuliitpltl 
officers;  and  so  dramshops  have  been  pei^ 
mttted  ttt'Obe  pmti-Qt  a  city  or  town  and  pro- 
hibited la  another  jwrt.  Foe  exanqiie,  in 
Denvte,  some  times  bgr  charter,  sometlsoesbir 
ordtnaaeet  the  petition  or  consent  of  a  ma- 
jority of  the 'property  owners  within  reetrict-i 
ed  Hmtts  has  been  made  a  Oondittonto  the 
Tloeuslng  of  saloons;  and,  again,  the  sal^'<rf 
Intoxtcntlng  liquors  has  been  forbidden'  wltb< 
\u'  a  certain  distance  of  public  schools  and 
churches.  The  legality  of  such  restrictions 
has  never  be«u  Judicially  denied^  so  far  as  we 
ar«  advised." 

In  r«opie  T.  Rnlms,  30  Colo.  488,  SB  PBd 
041,  this  court  said,  in  opinion  by  Mr.  Justice 
Campbell : 

'  "The  license  Is  not  S  contract.  As  this 
emirt,  and  other  courts,  have  often  held,  'A 
license  confers  the  right  to  do  that  which, 
without  the  license,  would  be  unlawful.*  The 
Legislature  having  the  right  absolutely '  to 
prohibit' such  sales  as  dbfendaM  ^as  making, 
has  also  the  right  to  confer,  and  did  confer, 
u|ion  the  connty  and  npon  the  town  the  same 
power  of  prohibition.'' 

This  conclusion  ihids  farther  direct  support 
In  the  following  authorities,  beginning  with 
the  first  oWolal  volume  of  the  Colorado  Re- 
ports: Dleti  V.  City  of  Central,  1  Colo.  .S25; 
Paton  V.  People,  1  Colo.  77 ;  JetTerson  County 
V.  Mayr,  31  Colo.  173.  74  Pac.  458;  Kellkopf 
V.  Denver,  19  Colo.  .<)25,  35  Pac.  635;  Adams 
V.  Cronin,  29  Colo.  488,  68  Pac.  590,  83  L.  R. 
A.  m.     . 

.'■  We  hare  no  controversy  with  much  of  the 
law  cited,  by  counsel  for  plaintifF  in  error, 
and  relied  u^n  to  support  their  contention, 
against  the  constitutionality  of  the  statute. 
It' would  serve  no  useful  purpose  to  discuss 
omd  distinguish  tbe  «fises  in  det«ll>  .  Ow 
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view  is  that  they  are  not  applicable,  under 
its  peculiar  conditions,  to  the  case  at  bar. 
Counsel  say  that  this  provision  treats  of 
the  whole  subject-matter  of  liquors;  we 
say  the  subject-matter  treated  of  in  the 
provision  is  Impure  liquors  only.  They  ar- 
gue, as  we  understaml,  from  a  false  prem- 
ise, and,  of  necessity,  must  and  do  reach  a 
wrong  conclusion.  No  other  state  has  each 
a  provision  in  its  Constitution  nor  one  aldn 
to  It.  There  is  no  case  In  the  books  Just 
like  this,  at  least  none  has  been  produced, 
and  we  have  been  unable  to  find  one.  It  is 
not  claimed  that  any  precisely  in.  point  has 
been  cited,  nor  do  we  think  one  sufficiently 
analogona  to  be  even  persuasive,  much  less 
controlling,  has  been  submitted. 

Tbe  concliiirion  readied  on  this  phase  of 
the  case  might  well  have  i)een  rested  on  the 
authority  of  the  Kindergarten  Scbool  deci- 
sion, supra,  and  other  opinions  of  this  court 
etted  below.  Bnt  because  of  the  startling 
aoriousnoes  of  the  question  involved,  and 
tbe  resonrceful,  exhaustive  and  vigorous 
manner  of  its  presentation,  we  have  thought 
it  liest  to  state  our  conclusions  at  I^igth, 
with  the  reasons  therefor.  People  v.  Ames, 
MColo.  422,  61  Pac.  426;  Parsons  v.  People; 
32  Colo.  221,  76  Pac.  666. 

We  are  so  completely  possessed  of  the  1»- 
lief  that  the  position  of  plaintiff  in  error  is 
untenable,  upon  the  interpretation  of  this 
constitutional  provision,  that  we  disapprove 
It,  with  neither  an  Instant  of  hesitancy  not 
a  lingering  doubt. 
^We  come  now  to  a  consideration  of  the 
second  question  submitted  and  argued,  which 
la,  "Where  under  our  local  option  law,  the 
two  propositions  l>eing  submitted  simulta- 
neously, the  ward  votes  for  anti-saloon  terri- 
tory, and  the  precinct  within 'such  ward 
votes  against  It,  wlwt  is  the  legal  effect  of 
audi  vote?" 

A  proper  answer  to  this  query  cannot  be 
given  without  careful  analysis  of  the  various 
sections  of  the  act,  which  t>ear  directly  up<m 
this  matter,  nor  without  a  comprehensive 
understanding  of  .the  object  and  purpose  of 
the  law. 

Section  1  of  the -local  option  law  is,  in 
part  as  follows: 

'^'Anti-saloon  territory*  shall  mean  all  the 
territory  within  the  limits  of  any  city,  town, 
ward,  ward  subdivision,  district  or  precinct 
in  this  state,  in  which,  through  the  action  of 
the  qualified  electors  therein,  as  provided  by 
this  act,  the  keeping  and  sale  of  intoxicating 
liquors  is  prohibited,  except  as  provided  in 
this  act."  . 

Section  2  provides,  among  other  things, 
for  a  simultaneous  submission  by  a  ward 
and  by  a  precinct  within  said  ward,  of  a 
proposition  to  l»ecome  anti-saloon  territory. 
It  is  conceded  by  both  parties  that  such 
simultaneous  submission  is  legaL 

Section  7  reads: 

"All  the  territory  within  any  poMHcal  sub- 
division which  has  become  'anti-saloon  terri- 


tory* shall  continue  to  be  'anti-saloon  terri- 
tory' throughout  its  entire  extent,  notwith- 
standing any. change  which  may  be  made  in 
the  limits  of  any  i>oiitical  snbdivislon,  until 
the  qnaliSed  electors  thereof  have  voted* 
according  to  the  provisions  of  this  act,  to  re- 
verse the  vote  creating  'anti-saloon  territory,' 
and  the  following  section  shall  be  construed 
in  harmony  herewith." 

Section  8  reads  in  part; 

"Upon  filing  in  the  offlce  of  the  clerk,  at 
least  thirty  days  before  an  election  in  any 
political  subdivision,  of  a  petition  directed 
tb  such  clerk,  containing  the  signatures  of 
qualified  electors  residing  in  'anti-saloon  ter- 
ritory,' la  number  not  less  than  forty  per 
cent,  of  the  total  vote  cast  therein  at  the 
last  election,  to  submit  to  the  quaMfled  elect- 
ors of  said  territory  the  proposition  "Sball 
tiiis  political  subdivision  (or  district)  reverse 
its  vote  creating  "anti-saloon  territory"? 
(provided  such  petition  corresponds  in  all 
other  respects  with  the  petition  in  this  act 
before  descrilied),  such  proposition  shall  be 
submitted  at  such  election  to  the  voters  oC 
such  poUtlcai  subdivision  or  district" 

Section  9  of  the  act  reads  as  followsi 

"A  vote  undier  tbe  provisions  of  this  act 
in  and  for  any  political  subdivision  upon  the 

propoBition.  'Siiall'  this beeome  "antl* 

saloon  territory"?'  or  in  and  for  any  polit- 
ical aubdiriafon  or  district  upon  the  proposlt 

tibn  'Shall  this (or  district)  reverse 

Its  vote  creating  "anti-saloon  territory"?'  shall 
be  a .  bu  to  the  submission  to  tlie  voter* 
thereof  of  either  of  soch  propositions,  as  ap- 
plied to  that  identical  sabdlvisknn  or  district 
only,  until  after  a  lapse  of  tweoty-tiiree 
moDths." 

It  Is  unnecessary,  ior  tbe  imrpose  of  thia 
opinion,  to  quote  tiie  Statute  further. 

Speaking  for  the  people  as  a  whole,  K  may, 
at  tbe  very  outset  of  the  discussion  of  this 
I>ranch  of  tbe  casey  safely  l>e  affirmed,  that 
the  traffic  in  intoxicating  liquors  Is  generally 
recognized  and  regarded  as  an  undesirable 
and  obnoxious  Imslness,  one  of  the  gravest 
evils  of  the  age,  a  constant  menace  to  so^ 
ciety,  not  alone  from  a  moral  standpoint, 
but  from  an  economic  one  as  well,  and  not 
to  be  favored  or  encouraged.  Certain  it  is 
that  It  has  been  found  indispensable  in  every 
state  of  tlie  Union,  and  in  every  civilised 
land,  to  either  safeguard,  control  and  regu- 
late it  by  effective  and  stringent  laws  for 
general  protection,  or  to  suppress  It  entire' 
iy.  Within  constitutional  limitations,  the 
power  is  with  the  General  Assembly  to  sur^ 
round  this  traffic  with  such  restrictive  legis- 
lation as  it  shall  deem  wise  and  necessary 
for  the  common  good.  It  may  place  around 
it  such  limitations,  no  matter  how  drastic 
and  burdensome,  ia  it  believes,  in  the  exeru 
else  of  its  discretion,  tbe  business  should 
bear.  And  it  may;  as  we  have  already  seen, 
lawfully  go  to  the  «xtent  even  of  its  eom< 
plete  prohibition.  The  power  Is  equally  with 
tbe  iieneral  Aissembiy  to  lavot  b^  I^lsla-* 
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tton,  tbe  aeetlqn  and  matetenance  of  abtl- 
saioon  tfl(Tit«r]r. 

Upon  tbia  iK>lnt  aee  the  followlsg  authori- 
ties, wlildi  support  tlie  toregolng'  propoat- 
tions  In  no  uncertain  terms:  Scbwnehow;  ▼. 
Chicago,  68  111.  449;  MHgler  t.  JCanaas,  128 
U.  8.  858,  8  Sup.  Ot  2T3,  81  U  Bi}.  206;  Oow- 
ley  T.  cairisteiwen,  137  V.  -S.  86,  11  Svp.  Ct 
13,  34  li.  EM.  eao;  Adania  vt.  Gtonid,  20  CMb. 
488,  84  Pac  OBO,  63  L.  B.  A.  «!;  CeonlB  t. 
Adana,  IBS  U.  S.  106,  34  -flap.  Ct.  219,  48 
li.  Bd.  S65;  Slppey  t.  Vfccka,  ISB  U.  S.  U« 
£4  Snp.  Ct  016,  48  U  Dd.  Tffl;  (TrnBteeB  v. 
Scott,  125  Ky.  546,  101  S.  W.  951;  Pootiti  T. 
McSnde,  284:  UU  147,  84  N.  SL  8«B,  183  Am. 
St  Bep.  82;  Qayle  v.  Owen  Co.,  8»  K7.  4184 
Eggan  et  ai.  v.  Offutt,  128  Ky.  314,  108  8. 
W.  834;  Tatnm  y.  State,'  TO  da.  178,  3  S. 
B.  907;  Sx  parte  PletOs,  89  Xisk.  Or.  B.  64^ 
46  S.  W.  1127;  Bazt«Hr  Vi  State,  49  Or.  WS, 
88  Pac.  389;  liojtd  v.  DoUtawo,  194  V.  S.  448, 
24  Sop.  Ct.  708,  48'  U  'Ba.-«062.  [ndeed-tiiere 
seems  no  dispute  that  the  Legislature  may 
lawfully  80  act.  If  It'  sttalt  siee  flb  CkwoBel 
for  plaintiff  in  error  aptly  say  at  page  9 
of  tbelr  reply  brief  on  tills  proposltlou: 

"If  tbe  Iiegislature  bad  declared  this  to 
be  the  law  In  express  terms,  we  wcmid  be 
compelled  to  bow  to  the  sovereign  power." 

At  the  same  time  they  d«ny  the  possibility 
of  fairly  deducing '  snch  meanidg  from  tbe 
statute,  and  earnestly  depreciate  the  attemp't 
of  counsel  for  the' state  to  place  upon  it 
such  construction.  ' 

A  candid  and  impartial  study  and  analysis 
«f  the  law,  as  we  believe,  leads  to  the  frre- 
slatlble-  conclusion,  that  this  is  precisely  the 
thing  which  the  iJeglslature  intended  to  Ao, 
and  which  it  clearly,  in  express  termed,  has 
amply  and"  successfully  accomplished.  Be- 
sort  need  not  be  had  to  a  strained  or  enforc- 
ed course  of  reasoning  to  reach  t^ls  result. 
It  is  the  natural  and  obvious  one;  it  is  tbe 
only  one  to  be  gathered  from  the  context 
of  Its  Tarloos  sections  taken  as  a  whole: 
This  conclusion  gives  foi<ce  aM  Affect  to 
every  provlsioh  of  the  law.  No  other  does  or 
can  do  so.  The  law  gives  to  each  p(>Iitical 
subdivision  mentioned,  small  or  large,  a 
chance  to  bespeak  tat  such  division,  antl- 
saloon  territory,  and  to  make  of  every  sub- 
division BO  speaking,  anti-saloon  territoiy 
throughout  Its  entire  extent  The  'unit  <it 
sovereignty  or  contnd  is  determined  when 
an  affirmative  vote  In  any  political  subdivi- 
sion, or  group  thereof,  Is  had,  making  such 
political  subdivision,  or  group,  antl-saloon 
territory,  and  such  antl-saloon  territory  be- 
comes the  sovereign  or  controlling  unit  If 
the  precinct  alone  votes  dry,  them  It  becomes 
anti-ealoon  territory,  and  is  the  sovereign 
or  controlling  unit  If  the  ward  votes  dry, 
tten  it  becomes  antl-salbon  territory  thrbwgh' 
out  Its  entire  extent,  and  Is  the  sovereign'  or 
controlling  unit  If  the  city  or  town  Votes 
dry,  then  It  becomes  antl-saloon  territory 
llironghont  its  entire'  extent,  and  ta  the  sov- 
ereign or  controlllhf  unit    The  diy  precinct; 


the  dry  ward,  tm  dry  town  ot  ihH  dry  city> 
controls,  whichever  votes  to  be  antl-saloon 
territory.  There  can  be  no  wet  precinct  in 
a  dry  ward,  or  to'wn,  or  city,  becttuse  the 
Statute  provides  that  when  any  political  sub- 
division,  which  is  entitled  to  vote  on  the 
question,  declaxes  for  anti-saloon  territory, 
it  becomee  so  tiirongheut  its  entire  extent 
There  may  be  a  dry  pnclnot  In  either  a 
wet  'tvard,'  or  town,  or  dty,  according  to  the 
result  of  the  vote,-  b«!aii8e  the  statute  ex^ 
pressly  gives  tbe  ri^t  to  any  one  or  more 
of  the  enumerated  political.  subdivlRtons  ta 
v«te  on  the  question,  and  whatever  or  which* 
erer  sididtvlslon  votes  for  anti-saloon  tSrrW 
tory,  becomes  such  tbeonghOut  its  entire  eoK 
tent,  and  no  territory  of  another  or  different 
oharaoter  can  exist  therein. 

Counsel  for  plaintiff  in  error  declare  in 
effect  that  It-is  a  poor  rule  that  does  not  w«vk 
both  -ways.  With  the  quality  or  chaVaeter  of 
the  rule  we  have  nothing  to  do.  It  te-tmr 
province'  Edmplji  to  ascertain  what  rule  has 
been  laid  down,  and  enforce  It  accofdlngty. 
Xhat  one  has  been  establidied  In  this  iastanee 
tiiat  does  -set  work  both  ways  Is  -btgrond 
the  shadow  of  doubt  That  was,  in  its  dl»- 
cretlon,  «xclaslvely  for  tlie  LeglAatuM  ta 
determine.  Of  its  expediency  It  Is  not  our 
function,  nor  have  we  the  desire,  to  speak. 
If  there  has  boMi  a  mistake  in  the  psssage 
of  this  enactment,  arid  if  thf  ough  >any  mis:- 
understanMng  a  law  has  found  its  way  npoa 
our  statute  txxtks,  which  the  people  do  not 
desire  there,  the  remedy  is  with  the  General 
Assembly.  It  may  not  be  applied  through 
the  medium  of  the  judiciary. 

Manifestly  tbe  purpose  of  the  law  was  to 
afford  opportuntty  for,  and  to  facilitate  the 
<^eat!on  of,  antl-saloon  territory,  and  at  tbe 
same  time  to  fender  it  dlfltcult  of  destruction 
when  once  established.  There  could  hav« 
bieen  no  purpose  to  give  opportunity  to  create 
saloon  or  license  territory,  since,  at  tbe  very 
Inception'  of  the  law,  the  entire  state, 
throiughout  its  whole  length  and  breadtU, 
was  of  that  character,  except  In  a  few  dtiett 
and  towns  where  prohibition  prevailed  by 
-virtue  of  local  laws  and  ordinances,  and 
Which  in  no  wise  affect  the  object  or  pnrposft 
of  the  law  under  discussion. 

All  tbe  territory  of  the  state,  so  far  as 
affected  by  this  la'w,  remains  license  or  saloon 
territory,  except  where  an  affirmative  vot*- 
is  had  to  take  some  portion  out  of  that  clasK 
and  make  of  it  antl-saloon  territory,  and  in 
whatever  political  subdivision,  among  thosfe^ 
enumerated  ■  In  the  statute,  of  saloon  or  li- 
cense territory,  such  vote  be  secured,  wheth- 
er a  separate  precinct,  ward,  town  or  city, 
it  becomes  anti-saloon  territory  throughout 
its  entire  extent  Counsel  contend  that  to 
submit  such  question  In  a  ward,  and  at  tho 
iame  time  in  a  precinct  within  the  ward,  is 
kh  idle  and  meaningless  thing.  This  may  bo 
true  under  a  construction  of  the  statute  con- 
tended for  by  them,  that  the  unit  of  control 
is  at  all  timcfl'the  prednct,  but  under  tb& 
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oonstraotiw  hem  glvwi  ttet  pioriglon  Ja 
Cull  of  meaning  and  of  essential  value  to 
the  I  cause  which  sedos  to -create  asti-aalooii 
terrltoET.  To  lllustrats^  a  ward  and  eev- 
ecal  prednct  sabmlsslone  witbia  the  ward 
■ttyiibe  had  almultaneonflly;  the  ward  may 
vote  "No,"  and  all  of  the  pieducts  on  the 
separate  precinct'  Babmlsslons  may  -vote 
"Yes,"  and  theyUiereby  would  become  anti- 
saloon  territory,  and  the  balance  of  the 
ward  would  remain  saloon  or  license  terri- 
tory. This  gives  <9portmitt)r  to  vote  upon 
the  larger  nnlt  for  antl^aloMi  territory,  and 
faillog  In  that,  to  secure  at  the  same  time, 
without  Independent  Sections,  favorable  re- 
sults in  eacli  of  .the  smaller  imlt& 

Ttui  foregoing  views  ajre  equally  applicable 
on  the  proposition  of  reversals.  When  once 
any  subdivision  l>eeomes  anti-saloon  territory 
fhe  only  way  to  restore  it  to  Its  original 
status  of  license  or  saloon  territory  is  to  se- 
osre-a  favorable  vote  to  tliat  end  in  tike  iden- 
tinal  .territory.  No  vote  of  reversal,  in  any 
other  territory,  although  it  be  in  a  ward  in- 
dnding  such  precinct,  can  affect  the  status 
of  .fatl-salo<«  territory  once  erected.  For 
ezangtple^^  suppose  a  precinct  in  a  given  ward 
lMC«ma9  anti-saloon  territory;  and  then  sup- 
pose-immediately  thereafter,  and  this  may 
Inb  dene  at  any  time  without  reference  to  the 
aa  moBtlu'  limitation,  because  thatUmltatiOB 
applies  .only  to  th»  identical  territoty  In 
whMi  the  submission  has  been  Im4.  the  qnes- 
Uoa  of  ereatliv  the  entire  ward  into  anU« 
saloon  territory  is  submitted  and  jucets  with 
defcAt,  BQch  result  would  not  affeqt  the  t9t- 
m«r  declaration  for  anti-saloon  .twritory  In 
tte-pcednct  within  the  wa,rd,  beeauae  by  the 
«q>Eeas  terms,  of  the  statute  no  reversal  of 
•nyiaotl-e^loon  declaxation,'  except  by  a 
vote  in  the' Identical  territory  in  which  it 
mm-  dedared«  may  be  secured. 
.:ik«ala  stippaae  a  precinct  proposition  is 
s«bmitted  and  the  vote  is  "No,"  and  imme- 
diately a.  proposition  ,1s  sulwltted  to  the  «nr 
tiro  ward  to  become  anti-soloon  territory, 
jrlthin.  which  such  precinct,  is  located,  and 
tbiSils  pwmlsslble,  in  q>tt»  of  the  23  months' 
UnUtatlon,  because  that  distinctly  is  a-  limr 
Itatlw  qpon  a  resubmission  in  the  identical 
territory  in  which,  a  -  vote  has  already  been 
l)^d,.:and.no;b  to  a  different  subdivision,  and 
if,  on .  such  vote  the  ward  declares  for  anti- 
saloon  territory,  such  ward  thereupon  be- 
comea)  anti-saloon  territory  thronghont  its 
entire  extent,  covering  the  included  prednct, 
hecapse  It. is  expressly  provided  that  when 
any  enbdlvlsloo  votes  to  become  anU-saloon 
territory,  It  becomes  wholly  so, 

Jix  other  words,  the  statute  provides,  in 
clear  and  unmistakable  terms,  as  we  read  it, 
that  the  several  political  subdivisions  enui- 
merated  in  the  statute  shall  control  within 
t^eir  own  territory  upon  the  question  o{ 
prohlt^ltion.  and  that  each  sliall  have  the 
privilege  of  saying  exclusively  and  conclusive^ 
ly  that  prohibition  shall  prevail,  but  not  that 
ill,  shall  not    If  a  precinct  vote  prohibition. 


it  is  not  compMtat  fbr  any'  other  tmtt  to 
gainsay  that  If  a  precinct  votes  against 
prohibition,  it  leave*  audi  territory  just  as 
Iboogh  no  such  vote  lud  been  takers  namriy, 
saloon  or  license  territoiy.  Should  tlie'  ward, 
town  or  city,  which  indndes  such  prednct, 
thereafter  E;>eclflcally  vote  -tn  faror  of  pro- 
hibition, whidi,  by  thasxpnas  tstms  of  t}ia 
statute,^  it  may  dOk  tlien  the  wliolis  town,  city 
or  ward  thereby  heioOmeB  Sty.  In  other  words, 
eadi  unit  when  it  votes  for  prohibttKm. 
whether  it  be  a  laig*  or  aaaU  imt,  coattol& 
Thus  each  nnlt  enumerated  in  tbe.statatshM 
the  option  of  voting  prohiMtlaa  In.  Urn  .ttat- 
tory,  wtiich,  at  the  time  of  <a«h  vote,  was 
saloon  or  license  terrMory,  aadoio  other  nntt, 
large  or  small,  may  liindsr  snch  action,  or 
abate  it  when  once.'taksn. 

This  construction. givos' force  and  etEset  to 
every  provision  of  the  statnte  and  find* 
abundant  soppwrt  in  the  context  ItsdC 
While  this  pnzpow  nay  not  be  as  directly 
stated,  as  it  is  In  some  other  state  statutes, 
it  neverthdess  is  stated  eqoally.  coadnsively. 
We  thlnlt  its  intent  and  effect  so  plainly  and 
simply  dedared  that  when  carefnliy  %aA  im- 
partlaUyread,oonstn<ctionisnotj)eed«d.  The 
ooodusion  reaclMd  eomei^  without  diort  in 
a  ffeee  and  nabiral  way,  from  the  several  pro- 
visi«na  of  ttie  law  conddered  together,  giv- 
ing to  their  terms  tbe  usual  and  ordinal^ 
mesning. 

In  support  of  the  authority  of  the  Legis- 
lature to  pass  precisely  this  character  of  Imw, 
and  of  the  correctness  of  its  interpretation 
as  here  announced,  we  quote  the  following 
extracts  from  opinions  of  courts  of  last  re« 
scvt  in  other  states,  and  also  of  the  .Supreme 
Oeart  of  the  United  States,  ■■ 

In  Rippey  v.  Texas,  supra,  l^e  United 
States, Sm)reme  Court  speaking  through  Mr. 
Justice  Holmes,  In  upholding,  the  looai.op- 
tlAn  law  of  the  state  of  Texas,  said: 

"Tbe  state  has  absolute  power  over  tbe 
subject  It  4oes  not  abridge  that  poww  by 
adopting  the  form,  of  xeCerence  to  a  local 
option  vote.  It  may  favor  pcohibitic^  ta 
Just  such,  degrae  as,  it  diooafs,  and.  to. that 
«od  may  let  in  a  local  vote  upon  the-snhJwt 
as  much  or  as  little  tm  it  nuy  jriease." 

In  dlacnsalng  an.  attack  npon  the  constitu- 
tionality of  the  Illinois  local  option  Jaw,  from 
which  our  act  ISr  in  the  main,  taken,  and 
with  which,  in  every  essential  feature,  it  is 
identical,  the  Supreme  Gpurt  «f  that  state, 
}n  People  v.  McBrldek  supra,  said,  among 
otbi^r  things: 

"The  sole  question,  to.  be  determined  la 
whether  the  act  under  wUch  plaintiff  in 
error  was  prosecuted  was  in-  conflict  with 
provisions  of  the  Qonstltutloa,  and  is  there- 
by rendered  null  and  .void.  The  assignment 
of  errors  upon  the  record  Indudes  2S  grounds 
us>on  which  it  is  alleged  that  the  act  violates 
the  Constitution,  and  -  the  argument  in  sup. 
port  of  the  asdgnment  of  errors  contains  11 
main  subdivisions,  under  which  there  are 
very  numerous  snbheadlngs  or  speclflcationib 
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COTertng  all  the  gradations. irom 'impertuit 
to  Insignificant,  and  Uool  eerious  and  bu1>- 
atantial  to  Bbadowy  and  tennoiw.    «    •    * 

"We  bave  considered  every  arguoient  or 
propoBltlon  propounded  by  couitBel  for  piati^- 
tiff  In  error  and  bare  not  found  anytbing 
which  renders  the  act  void  or  the  conrlctlon 
of  plalntlfl  In  error  erroneous."       .  . 

The  Kentucky  Court  of  Appeals,  In  Trus- 
tees T.  Scott,  supra,  there  also  eonriderlng 
the  proTisions  of  thd  local  option  law  of 
that  state,  said: 

"The  other  partlwriar  objection  to  the  act 
Is  that  it  destroys. the  egnallty  of  the  eiec< 
tlon.  In  that  It  gives  more  force  to  a 'vote 
In  favor  of  prohibition  than  It  does  to  a  vote 
against  It.  All  votes  have-  precisely;  the 
same  weight  In  tte  election.  No  one's  vote 
counts  for  more  tha'O,  another's  on  that  oe- 
caslon.  After  the  status  Is  -created  by  a 
majority  of  the  votes— 'each  vote  being  ac- 
corded equal  potentiality  In  the  election-^ 
the  Legislature  has  then  provldeA  that  the 
status  of  prohibition  may  not  be  subsequent- 
ly altered  except  In  a  certain  way ;  bnt  that 
a  status  of  a  faflnre  to  prohibit  may  be  al- 
tered earlier  or  by  the  action  of  the  larger 
nnit.  This  Is  in  no  sense  giving  one 'vote  a 
different  weight  in  the  mMter  of  the  election 
than  another's,  bnt  is  merely  providing  for 
the  very  condition  that  In  our  opinion  was 
contemplated  by  section  «1  of  the  Constitu- 
tion. Similar  provisions  have  been  held  not 
to  infringe  upon  the  freedom  and  equality 
of  elections." 

In  the  same  case,  the  court  said,  In  con- 
struing section  61  of  the  Kentucky  state 
Constitution,  which  reads  as  follows: 

"The  General  Assembly  shall,  by  common 
law,  provide  the  means  whereby  the  sense 
of  the  peoplfe  of  any  cburity,  dty,'town,  dis- 
trict or  precinct  may  be  taken,  as  to  whether 
or  not  spirituous,  vinous  or  malt  liquors 
shall  be  sold,  bartered  or  loaned  therein  or 
the  sale  thereof  regulated." 

"In  this  view  of  the  situation;  does  tie 
Constitution  mean,  when  it  provides  tliat  the 
voters  of  any  city,  town,  district  or  precinct 
shall  determine  whether  or  ndt  intoxicating 
liquors  shall  be  sold  therein,  that  one  nnlt 
shall  dominate  the  otber^  and,  if  8o,  'whi<^ 
one?  It  Is  certain  that  a  county  cannot  be 
a  dominant  unit  ever.  If  a  town,  or  a  city, 
or  any  precinct  therein  may  decide  the  same ' 
qnestlon  for  itsdf,  and  contrary  .to  the  vote' 
of  the  county  as  a  whole.  Nor  can  a  town 
or  precinct  be  a  controlling  unit  If  the  yot|e 
of  the  county  to  the  contrary  can  over- 
throw the  result  in  the  smaller  teirltory. 
Constitutions,  like  other  instruments,  must 
be  given  such  construction '  as  will  give 
some  meaning,  if  possible,  and  a  consistent 
meaning,  to  every  word  employed.  We  niust 
therefore  search  for  that  meaning  that  will 
not  annul  the  privilege  accordfed  a'  precinct 
in  'this  matter,  nor  emasculate  the  rights 
given   to   the   counties,    cities   and   to\yiis. 


*\  *  '■■*  lObriotisly,  if  a  precinct  in  a:  town 
vntes  'wet;'  as  it  is  called  if  the  prop^ 
ositlon  be  carried  in  faTOr  of  the  sale  oif 
UOffiors,  then  the  town  is  'wet'  to  every  itt- 
tent  and  purpose  as  'S  town.  So  is  the 
county.  ['And  as  In  that  event  any  adverse 
vote  of  the  town  or  county,  by  whatever  nut- 
Jorlty«  would  b«  futile  to  affect  the  result 
of  that  status  created  by  the  vote  of  tke 
precinct;  it  would  be  useless  to  take  tte 
vote,  except  in.  the  pteclnct  As  this  resolt 
is  destructive  of  the  autonomy  of  Um  oowa- 
ty  and  ct  the  city  and  town,  expressly  givvn 
It  by  section  61  of  the  Constitatiou,  It  ntuM 
for  that  reaton  alone,  If  for  no  other,  be 
riejected.  On  the  other  hand  to  say  that'the 
larger  territory  shall  dominate  th6  snmllas 
because  It  includes,  the -smaller,  aad  as  mope 
conslfitent  with  the  theory  and  form  of  'gDv- 
ernment  adopted  in  .this  state,  .is  open  to  the 
same  objection  as  that  urged  above.  '  Whioh- 
ever  end  of  the  subject  ml^tt  be  taken  nnd^r 
snch  an  argument  the  resolt  would  lead  to 
the  destruction  of  the  other  tinits  named  ^ -In 
the  section.  There  must  have  been  some 
sense  dn  whldi  the  wordft  are  used  In  the 
section  under  examination  that  will  admit 
of  all  of  them  standing  for  something.  There 
must  be  some  condition  under  which  tt  Is 
IK>ssibIe  to  give  effect  to  every  unit  made  1^ 
that  section,  so  that  there  might  be  a  time 
when  any  one  of  them  could  dominate  all 
others,  should  their  views  be  In  conflict  Oar 
construction  Is,  in  view  of  these  conditions 
and  the  language  used  that  the  Constitution 
meant  -  that  the  local  nnits  named  Should 
control  within  their  territory  the  question 
of  pirohibition,  that  each  should  have  the 
privilege  of  saying  conclusively  that  prdhfbl- 
tion  should  prevail,  but  not  conduslveiy 
Uiat  it  should  not.  This  construction  har- 
monize the  sefction  so  as  to  allow 'all  of  It 
to  stand,  and' to  gi-ve  equal  force  and 'power 
to  each  unit  named."  *  "    ' 

The  same  c6nrt.  In  Eggen  r.  Offutt,  supra, 
said,  in  discussing  section  2563,  Ky.  St.  (Rus- 
sell's St.  I  4062),  of  the  Kentucky  local  op- 
tion statute,  with  reference  to  a  limitation 
of .  the  time  within  which  a  resubmission 
might  be  h^d,  and  which  reads  as  follows: 

'"the  election  or  Elections  herein  provided 
for'  shall  not  be  held  In  any  county,  tbwn, 
district  or  pi;eclnpt  oftener  than  once  every 
thr'fee  yeaVs."  '   ' 

"But  we  held  in  the  case  Trustees  y.  Scott 
that  ^hls  statutory  Inhibition  only  applies 
to  a  second  election  within  the  time  Indicat- 
ed in  the  same  or  identical  territory.  Mani- 
festly It  cannot  be  claimed  that  an  election 
held  In  magisterial  district  No.  4  as  a  unit, 
was  an  election  in  and  for  the  county  as  a 
unit  or.  whole,  such  as  was  the  election  for 
the  county  held  In  lOOC  Therefore,  the 
"territory  in  which  the  elections  occurred 
was  not  the  .same  or  Identical  territory. ,  If 
the  election  of  1906  for  the  county.  In,  wt'lch 
the  county  a's  a  wliole  was  a  unit,  hah  gone 
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'dry'  Instead  of  'wet'  the  election  held  In 
district  No.  4,  the  smaller  unit  In  1907, 
would  have  been'  invalidated.  Bnt  Inasmuch 
as  the  county  election  did  not  so  result  (that 
Is  did  not  go  dry)  and  the  precinct  election 
resulted  in  favor  of  prohibition,  and  It  was 
not  held  In  the  Identical  territory  in  wMch 
the  election  of  the  county  was  held.  It  had 
the  effect  to  put  prohibition  In  force  in  dis- 
trlct  No.  4." 

Thus  it  will  be  noted  that  about  one  year 
theretofore  the  county  as  a  whole  voted  "NO" 
upon  a  submission  for  antl-saloon  territory, 
still  an  election  In  a  precinct,  being  different 
territory  from  the  county  at  large,  was 
allowed,  despite  the  3-year  limitation  provi- 
sion, and  a  result  favorable  to  antl-saloon 
territory  was  permitted  to  stand. 

'In  Bx  parte  Fields,  supra,  the  Texas  Conrt 
of  Criminal  Appeals,  spoke  as  follows,  In 
oonstrulog  section  20,  art.  16,  of  the  state 
Constitution,  which  reads  thus: 

"The  Legislature  shall,  at  its  Orst  ses- 
sioD,  enact  a  law  whereby  the  qualified  vot- 
ers -of  any  county.  Justice  precinct,  town, 
city  or  such  subdivision  of  a  county  as. may 
be  designated  by  the  commissioners'  court 
of  said  .county,  may,  by  a  majority  vote,  de- 
termiae  from  time  to  time  whether. the  sale 
of  Intoxicating  liquors,  shall  be  prohibited 
within  the  prescribed  limits." 

"▲nti-prolilbitlou  is  In  force  in  every  couor 
ty,  Justice,  precinct  and  town  In  this  state, 
unless  voted  on  at  an  election  held  for  that 
purpose.  It  requires  no  act  to  put  In  force 
the. right  to  sell  intoxicating  liquoits.  This 
right  was  not .  conferred  ui)on  the  people  of 
the  counties,  Justice  precincts,  townaand  ci- 
ties by  the  Conotitutlon,  but  the  righf;  to  pro- 
hibit the  sale  of  intoxicating  liquors  was 
conferred  upon,, the  people  of  the  county. 
Justice  ptpglnct,  town  and  city.  ,  Now  we 
state  this  proposition :  That  vntll  the  Legis- 
lature repeals  the  act-  enforcing  this  right 
[to  prohibit  ,thie  /sale  of  intoxicating  liquors] 
there  is  no  power  within  this  state  to  pro- 
hibit the  county  froRi  declaring  by  an  elec- 
tion that  the  sale  of  Intoxipating  liquors  shall 
be  prohibited  therein.  The  county  cannot  pre- 
vent any  precinct,  town  or  city  from  declar- 
ing that  the  sale  oi  Intoxicating  liquors  shall 
Yffi  prohibited  within  such  precinct,  town,  or 
city.  There  is  no  authority  In  the  county 
to  do  this.  On  the  other  hand,  no  precinct, 
town  or  city  can  prevent  the  county  from  .de- 
claring that  the  sale  of  Intoxicating  liquors 
shall  be  prohibited  within  the  county. 
•  •  *  Let  us  suppose  that  a  county  elec- 
tion Is  held.  A  number  of  precincts  vote 
against'  prohibition,  but  when  all  the  votes 
are  counted  prohibition  carries.  Can  It  be 
contended  that  prohibition  Is  not  In  force  in 
any  part  of  that  county,  notwithstanding  the 
opposition  In  such  precincts?  If  the  conten- 
tion of  the  relator  be  correct,  ho  county  elec- 
tion should  ever  be  held.  The  election  should 
be  had  by  precincts,  cities  and  towns,  and  if 
all  are  in  favor  of  proliiblUon,  then  prohibi- 


tion would  be  tn  force  In  the  entire  eoimty. 
We  do  not  so  understand  tlie  Constitntion. 
The  county  has  the  same  right  to  declare 
prohibition  as  the  precinct  They  stand  ex- 
actly upon  the  same  footing  with  reference 
to  the  power  to  declare  it,  but  not  upon  the 
same  footing  with  reference  to  the  power  to 
repeal  it,  for.  If  a  prednct  can  repeal  it,  or 
defeat  the  county  election  so  far  as  that  pre- 
cinct Is  concerned,  then  the  ooimty  has  no 
right  by  an  election  to  declare  proliiliition. 
•    •    • " 

So  In  this  state  saloon  and  Uoense  terri- 
tory Is  in  force  In  every  precinct,  district, 
ward  subdivision,  ward,  town  and  city,  so 
far  as  affected  by  the  local  option  law,  until 
the  question  is  voted  upon  at  an  election,  for 
that  purpose,  and  with  ttae  result  of  creat- 
ing anti-8alo<m  territory.  The  purpose  of  the 
act  therefore  is  not  to  give  opportunity  to  es> 
tablish  saloon  or  license  territory,  as  that 
condition  already  prevails,  but  for  ttte  sole 
purpose  of  giving  a  chance  in  each  subdivi- 
sion mentioned,  to  vote  antl-saloon  territory. 

There  Is  abundant  authority  to-  snpport  our 
conclusion  as  to  the  meaning  a»d  effect,  of 
this  act,  as  these  quotations  show.  No  con- 
trary decision  has  beoi  found,  made  under 
like  law  and  circumstances.  The  only  au- 
thority cited  by  counsel  for  plaintiff  in  ^rror 
to  support  their  contention  <fn  this  point  la 
tliat  of  Cole  V.  Commonw/ealth,  101  Ky.  155, 
39  S.  W.  1029.  That  decision,  however,  came 
under  a  statute  totally  unlike  ours,  and  dis- 
tinctively differing  therefrom  In  essenjtlal 
particulars.  It  la  not  authority  hej?e,  nei- 
ther Is  it  now  appllcaljij,e  in  that  s^te,'  for  It 
led  to  an  amendmeni;  of  the  law,  and  finally 
resulted  in  putting  in  force  there  a.  statute  in 
effect  similar  to  oyr  own.  The  latter  statute 
the  Kentucky  Court  of  Appeals  considered  In 
Trus(:ees  v.  Scott,  supra,  and  there  denied 
practically  every  contMition  here  made  for 
plaintiff  in  error  and  adversely  answered 
the  queries  of  his  counsel,  now  propounded. 
In.  the  earll^  statute  there  is  nothing  even 
faintly  resembling  the  provisions  of  ours, 
making  antl-saloon  territory  such  throughout 
the  extent  of  whatever  unit,  regardless  of 
size,  so  votes.  On  the  contrary,  the  smallest 
unit  was  there  recognized  as,  the  basic  one. 
That  was  the  very  ground  upon  which  the 
court  planted  its  dedslon. .  Here  is  what  the 
court  said  on  this  point : 

"The  local  feature  of,  this  statute  Is  kept 
prominent  in  every  part  o^  it  Each  subdivi- 
sion, in  emphatic  terms,  is  given  a  right  to 
determine  for  itself  its  local  wants,  and  If  It 
may  not  do  so  independently  of  other  local 
preferences,  It  is  denied  a  right  expressly 
given  by  the  language  of  the  law."  Cole  r. 
Commonwealth,  supra. 

By  the  terms  of  that  statute,  a  vote  in  any 
of  the  designated  subdivisions  against  antl- 
saloon  territory  was  expressly  given  the 
same  eiffect  under  like  conditions,  as  a  vote 
for  It  ' 

In  Trustees  T.  Scott,  snpra,  later  In  refer- 
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Tiag  to  an  amendnent  of  tbat,  statnte,  the 
court  bad  tbls  to  say: 

"Tbe  Ijeslslatuce  has  sow  tat  the  first 
time  enacted  a  law  in  which  It  does  kItb  a 
oontroUlng  vote  to  a  locality — to  each  of  the 
nnlts  named — In  tbe  erent  It  votes  for  pro- 
blbitlon,  over  othw  units  mentioned  which 
may  not  have  voted  or  may  have  voted  pre- 
viously against  prohibition.  The  qnestlon  Is 
now  raised  and  presented  for  diedaion  for 
the  first  time,  whether  under  section  61  of 
tbe  Constitution  It  has  the  power  to  make 
such  discrimination.  We  answer  that  it  has. 
It  baa  It  because  it  is  not  denied  to  it  hy  the 
CcmatltDtlon;  bat  on  the  contrary,  as  there 
most  otherwise  be  a  conflict  between  some 
of  tbe  units  under  certain  conditions.  It  Is 
by  Implication  vested  In  the  Legislatore  to 
declare.  In  snch  event,  which  sball  prevail. 
•  *  *  At  this  point  we  may  say  that  the 
act  under  oonsideration  was  intended  to 
change  the  law  as  to  the  effect  of  a  vote  on 
inoblbltlon.  Cnder  the  statute  tbat  was  re- 
pealed by  tbis'sct  (the' one  under  which 
Cole  T.  Gommonweaith  was  decided),  a  vote 
against  prohibition  was  given  the  saane  ef- 
fect as  a  vote  fat  favor  of  it;  bnt-tho  pvesent 
act  Intended  to  give  a  diffesoBt  etFect  by  al- 
lowing each  unit  a  chance — without,  regard 
to  Avgr  previous  vote  taken  in  any  other  unit 
-4o  miupt  pK>hlbltton>  So,  without  nifer< 
eoce  to  when  tiie. vote  ^ras  taken  in  a  dty  ov 
firecinct, ' 'Which  resnttad  in  a  majority 
against  prohibltloa,  any  other  i  unit,  olthce 
Inclndbig  <x  IndHded  by  tbe  tantitory  )«st 
nentloaedv  mav  vote  for  Itmlf  on  the  propo- 
sition, and  i£  it  votes  tn  favor  of  it,  pnaUbt- 
tfam  beeomaa  effecttv*  ia  thaft  terriitocy-" 

Oole  T.  GoQUnoKwaalth,  having  beei»:deaidr- 
«d,  aa  wlU  be.aee»  from  the  formelng,  ruf 
der  a  totally  different  statnt«  Is  #ot  livpoinfa 

Tiie  cowuy.was  enasaerated,  assbowa'by 
the  record  of  the  Legislature,  In  the  original 
kDl,  as  me  orthe  pollUeal  subdlvisidna,  to  be 
affected  by  the  local  optlob  law,-  k«t  waa 
strickCB  befoira  the  act  completed  Kaipatsagis. 
Had  the  precinct  been  iotemdred,  Els  :the;  sov- 
ereign or  controlling  unit,  what  necessity  ex- 
isted foe  the  tiiatflnation  of  the-  county  isflb- 
dlvlslobT  It  ma^  be  itfoperly  assumed  that 
tbe  Legislature  understood  aad  knew,  t  that 
should  the  caantg  remain  in  «nd  vote  to  be- 
come antl-saloon  territory,  it  would  b&  so 
throughout,  despite  contraey  action  in  any 
of  tbe  smaller  dnlts.  No  other .  Infereac* 
can  be  fairly  dnawn.  If  this  lie  carrect,  then 
la  not  the  like  eqnaUy'  true  of  tfa^  ward,  town 
or  city?    We  answfer  clearly  so. 

The  statute  here  assailed,  is  constltnttonal, 
the  Judgmeot  legal,  la  all  respects  pitopec  and 
should  be  alBrmed.  It  is  accordingly  so  ort. 
dered. 

Judgment  efllrmed. 

GABBERT,  3.  (dissenting).  I  folly  cobdirr 
with  the  condtaston  that  the  local  option  act 
is  constitutional,  bat  do  not  agree  with  tte 
•mstraetkna  given  It.'   It  Is  assumed  In  the 


opinloti  of  Mr.  Justice  BAILET  that  the  Ob- 
lect  of  tbe  act  was  to  facilitate  the  creation 
of  "antl-saloon  territory,"  and,  acting  upon 
this  assumption,  it  la  sought  to  give  tlie  act 
a  construction  whldi  will  effect  this  purpose. 
The  assumptiim  is  unwarranted.  The  prem- 
ise upon  which  tbe  act  Is  construed  Is  wrong, 
and  necessarily  an  erroneous  conclusion  is 
the  result  Tbe  settled  rules  to  be  observed 
in  the  construction  of  a  statute  require  that 
possible  Interpretation  to  be  given  which 
will  render  it  effective,  and  effect  the  pur- 
pose of  the  legislative  intent,  if  each  Intent 
can  be  reasonably  Inferred.  It  is  also  a 
fundamental  rule  of  interpretation  tbat  every 
law  la  adopted  as  a  whole,  and  while  a  sec- 
tion, standing  alone,  might  seem  of  doubtful 
Import,  yet  It  may  be  made  plain  by  compari- 
son with  other  clauses  or  iK>rtlons  of  the 
same  law,  and,  finally,  the  purpose  of  a  law 
Is  to  be  cormidered  In  its  Interpretation,  and 
to  this  end  we  may  take  into  consideration 
the  object  which  prompted  Its  enactment 

The  act  defines  what  certain  political  sub- 
divisions mentioned  shall  Include,  and  defines 
the  lowest  to  be  a  "precinct,"  which  means 
"any  voting  prednct  or  election  precinct  In 
an  election  district  or  ward."  It  then  pro- 
vides that  In  the  clause,  "Shall  thte - 

become  'anil-saloon  territory*?"  the  propel 
word  shall  be  Inserted  In  the  blank  space  so 
as  to  designate  the  political  dlvlsloh  or  sub- 
division intended  to  be  designated  as  "antf- 
saloon  territory."  Section  2  of  the  act  pro- 
vides: "Upon  t^e  filing  In  the  office  of  thp 
clerk  at  least  thirty  days  before  an  election 
of  a  petition  as  In  this  act  provided,  direct- 
ed to  such  clerk,  containing  the  signatures 
of  qualified  electors  of  any  political  .subdivi- 
sion In  number  not  less  than  forty  per  cent 
of  the  total  vote  cast  In  such  political  sub- 
division, at  the  last  general  election  therein, 
for  the  purppse  of  submitting  to  tbe  votei^ 
of  web  political  subdivision  tbe  proposition, 

'Shall  this become  "antl-saloon  terr 

ritory"?  said ,  proposltloa  shall  be  submltr 
ted. at  such  election,  aa  In  this  act  provided, 
to  the  Totera-  of  such  .political  subdiviflloq, 
and  if  a  majority  of  qualified  electors  voting 
upon  said  proposititm  shall  vote  'Xes,'  such 
political  subdlvlalon  shall  become  'antl-salooa 
territory.'"'  Impliedly  it  follows  that  U  a 
majority  vote,  "No,"  it  shaU  not 

It  is  thus  apparent  that  tbe  purpose  of  tbe 
act  was  to  confer  upon  the  qualified  votem  ot 
each  of  tbe  political  subdivisions  named  the 
right  to  determine  for  themselves  whether 
or  Bot  saloons  could  be  maintained  wltliia 
such  subdivision'.  Bach  subdivision  Isreceg^ 
nisied  as  an  Independent  entity,  and  neoes- 
sarily- each' may  determine  Its  policy  with 
respect  to  saloons.  In  other  words,  the  pur* 
pose  of  the  act  was  to  confer  dpon  -voters 
within  spedfled  political  snbdlvtBlons,  begin- 
ning with  an  election  precinct,  the  option  of 
^rmittlng  or  inhibiting  the  maintenance  of 
saloons  therein,  and  the  act  as  designated  by 
the  compilers  of  the  laws  of  IWi  and  as 
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Vpoken  of  and  teaaaXif  nttdastoodby  tbe 
people,  la  a  "local  option"  act,  witb  raspect 
to  the  Bale  or  lahibltion  of  Intoxicating  llq- 
uore.  Tbls  iB  the  importaot  feature  of  the 
act  to  bear  in  mind  when  interpreting  Ita 
proTlsions.  Notwithstanding  this  special  fea- 
ture of  the  law,  and  the  undoubted  purpose 
of  the  Legislature  to  confer  upon  voter*  with- 
in tbe  preacrlbed  political  lUbdlTlslons  the 
right  of  "local  option"  with  respect  to  saloons. 
It  is  determined  that  because  the  vote  as  a 
whole  In  ward  12  was  "dry,"  the  vote  of  pre- 
cinct 4,  though  "wet,"  does  not  avail  because 
the  ward  controls.  This  construction  Is  not 
only  antagonistic  to  the  local  feature  of  the 
act,  and  deprives  tbe  voters  of  a  political 
subdivision  Included  within  a  greater  of  the 
right  of  local  option,  or  coaapels  tbem  to  sub- 
mit to  the  result  of  a  vote  which  Is  In  no 
sense  local,  so  far  as  they  are  concerned,  but 
renders  the  act  Inharmonious,  and  permits 
voters  to  vote  upon  a  question  which  they 
cannot  settle  or  determine  for  themselves. 

Let  us  see  If  there  Is  anything  In  the  act 
following  that  to  which  reference  has  been 
made  Justifying  the  construction  given  it 
Following  the  provision  of  section  2  above 
quoted,  there  is  a  provision  which  counsel 
for  the  people  concede  permits  an  election  in 
a  ward  and  a  precinct  therein  to  be  held 
simultaneously.  The  propositions  to  be  voted 
upon  In  such  circumstances  are  entirely  sep- 
arate and  independent,  originated  by  dif- 
ferent petitions,  and  voted  upon  separately. 
What  was  the  purpose  of  this  provision?  It 
was  to  preserve  the  right  of  local  option  to 
tbe  voters  of  the  precinct  This  was  so  clear- 
ly the  purpose,  when  considered  In  connec- 
tion with  that  portion  of  the  act  preceding, 
that  If  there  was  any  doubt  before  regarding 
the  right  of  the  voters  of  a  precinct  to  de- 
termine for  themselves  the  question  of  wheth- 
er saloons  should  be  maintained  within  their 
precinct  that  doubt  Is  at  once  removed.  But 
it  Is  said  that  section  7  of  the  act  defeats  the 
rigfat  of  the  voters  In  a  precinct  when  voting 
simultaneously  at  an  election  In  the  ward  em- 
Itradng  such  precinct  to  have  tbe  result  of 
fhelr  vote  control,  unless  It  is  in  favor  of 
making  the  precinct  anti-saloon  territory. 
Courts  must,  if  possible,  so  construe  a  stat- 
vte  as  to  avoid  absurd  results. ''To  hold  that 
when  It  appears  that  the  right  of  local  op- 
tion was  conferred  upon  a  precinct  the  de- 
cision of  the  voters,  as  evidenced  by  their 
▼ote^  should  not  control,  unless  registered  one 
particular  way,  Is  unreasonable,  deprives  vot- 
ers of  a  precinct  of  a  right  conferred,  and 
should  mot  be  so  declared  unless  there  Is 
no  escape  from  such  construction. 

But  aside  from  this  consideration,  the 
purpose  of  section  7  is  not  to  declare  what 
shall  be  "anti-saloon  territory,"  as  evidenc- 
ed by  tbe  result  of  an  election  held  simulta- 
neously in  a  ward  and  a  precinct  therein, 
but  to  declare  that  where  anti-saloon  terri- 
tory la  created  in  a  political  subdivision  it 
shall  remain  such,  notwithstanding  a  change 
la  tbe  boundaries  thereof  aotU.cbi^nged  b; 


the  metkod  prescribed  <li»  tk»«ictftm  foUow^ 
ing.  Further  than  this,  tUs 'Section  must 
be  coBStrtied  in  oonnectien  with  those  pre> 
ceding.  Its  language  must  be  read  by  thtt 
light  which  they  afropd,  and  we  must  still 
bear  In  mind  the  purpose  of 'the  act  Thus 
considered.  It  Is  plain  'tlMtthe  provision  of 
section  7,  to  the  effect  tlutt  territory  wltUn 
any  political  snbdtvisloa  -wWMi  has  become 
"anti-saloon  territory"  shall  csntlniie  to  be 
such  throughout  ita  sBtlrs  extent  dees  not 
mean  an  the  territory  embraoed  wiOitn  sueta 
political  snbdlvlBlon,  but  only  means  so 
much  thereof  as  has  become  anti-saloon  ter- 
ritory where  slmaltansous  elestlous  In  • 
ward  and  precinct  therelB  have  iMen  beld, 
as  determined  by  tbe  independent  result  of 
the  election  In  the  respecttv*  snbdivMonB. 
This  view  harmonizes  tbe  act,  and  carries 
out  the  latent  of  the  Leglslattre  to  confer 
upon  the  voters  of  specified  polltloal  sttbf 
divisions  the  right  of  local  optlen.  We  bare 
often  held  that  U  a  later  section,  standing 
alone,  will  admit  equally  of  two  oonatrac- 
tions  by  one  of  wbich  tbe  entire  act  may  be 
harmonized  and  tbe  intent  carried  out  whUe 
the  other  will  create  dlecoxd  between  the 
different  provlalons,  the  former  shoald  be 
adopted. 

It  is  dear,  from  tbe  Ungnage  of  the  act 
construed  as  a  whole,  thtlt  its  prim*  pup- 
pose  was  to  confer  upon  the  voters  of  sped* 
fled  political  subdivisions,  beginning  wtUi 
an  election  precinct  the  right  to  determine 
for  themselves  whether  saloons  might  be 
maintained  within  th«  teirttory  of  the  snb- 
division  voting  on  the  subject  Tbe  ooo* 
stmction  given  by  the  majerlty  of  tbe  conrt 
entirely  destzoys  this  feetme  of  the  act  <uid 
la  contrary  to  the  Intent  «f  the  General  Aa> 
sembly  in  passing  It 

In  my  opinion,  the  result  of  tbe  vote  In 
precinct  4  should  control,  and  for  tbie  rea- 
son the  judgment  of  the  dlstriet  conrt  sbooU 
be  revetsedt  and  the  cause  reinaaded,  with 
directions  to  dismiss  the  proceedings  i^galnet 
tbe  plaintiff  in  error. 

I.  • 

HILL,  J.  (dissenting).  Tket  thb  local  op- 
tion Set  (b»  called)  Is  constltntional  I  have 
not  the  slightest  doubt  oonoemlng,  but  I 
cannot  agRS  with  tbe  eonsiriKtion  put  upon 
this  sUtute  by  Mr.  Jostlee  BAILSST.  I  ful- 
ly concur  tn  the  views  expressed  by  Mr. 
Justice  GABBBRT  upon  this  question,  ami 
in  addition  to  what  lie  has  stated,  while  It 
may  not  be  proper  to  dtt  so  Id  all  cases,  in 
order  to  secure  any  aid  to  be  thus  acquired 
in  my.  efforts  to.  arrive  at  the  real  Intention 
of  the  Legislature,  I  have  examined  the 
Journals  concerning  tbe  history  of  this  act 
And  while  it  is  true,  as  stated  in  the  ma<- 
Jority  opinion,  "In  the  original  blA  tbe  coun- 
ty was  enumerated  as  one  of  the  political 
sobdivlsloDBS  to  be  affected  by  the  local  op- 
tion law,  but  was  stricken  .oat  before  SnaS 
passage,"  it  is  also  true  that  the  original 
bill  dtdiaoli.poo^de  for  «  separsfte  steetlon 
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upon  the  sam^  4aeflt)oD,;^ift  Broclaot 'witl>: 
lu  a  ward  at  the  same  tlixra  tbsi  nuestiua  was 
submitted  to  the  .voters  «jC  tbe  ward.  XUis 
privilege  was  thereafter  Added  by.  .amend- 
ment to  tbe  1411..  S^UAte .  ^ournia,  1!)07,  p. 
210.  And  In  my  opinluu,  it  can  be-  ^rell  said: 
''It  may  tte  properly  assunifd  ttiat  tbe  Legis- 
latnre  understood  uud  lute»ded,(wlien  dur- 
ing tlie  considoiHtlon  of  tiue  origluol  ]l>Ul,tl>ey 
added  this  anaieBdinent)  tliat,  where  a  sepa- 
rate vote  was  talbon  la  the  preoinct  at  the 
sauie  time  and  upon  the .  same  subjects  es 
the  vote  In  the  ward  as  a  whol0»'tl]e  amaOiler 
unit  would  <:ontr9lk.  despite  contrary  action 
in  the  ward..  No  other  inference  can  be 
(airly  drawn."  Besides,  sectioo.  2  of  the 
act  provide*:.  "Ho,  precinct  of  a. ward  shall 
for  the  same  ejection  be  Included  in  more 
ttian  one  petition .  covering  eontteuous  ter- 
ritory less  than  a  ward,  but  more  than  one 
precinct"  This  part  of  section '2  was  also 
added  by  awendoient  t*  th»  original  bill. 
Senate  Journal,  .1007,  p.  210..  I  suggest  if 
tlie  position  coBtead^d  (or  In  the  majority 
opinion  is  correct,  and  It  was  Intended  that 
the  vote  In  the  smaller  unit  was  not  to  con- 
trol, why  tliis  prohtbUtlon  of  a  precinct  be- 
ing indnded  in  more  than -one  petition  cov- 
ering contiguous  territory  less  than  a  ward? 
For  Instance,  if,  aa  contended,  the  resiiU 
of  an  election  in  tbe  precinct  is  to  be  bind- 
ing tf  decided  one  way,  and  not  IS  Oie  result 
Is  the  other  way,  why  not  have  allowed  a 
precinct  to  be  included  with  others  Ini  tww 
petitions  covering  less  than  a  ward?  and, 
if  the  result  of  the  election. In  the.  territory 
covered  by  one  was,  not  .la  tbe  affirmative 
and  the  other  was,  or  vJce  versa,  then  the 
precinct  would  be  dry  in  either  case.  But 
we  are  confronted  with  aidtrect  prohibition 
against  securing  anti-saloon,  territory  in  .this 
manner,  although  it  would  tend  to  facUltnte 
the  establisluaent.  of  sucdi  terTi&ory,  wjilcb 
it  Is  Claimed  tbe-aet'Ss  a  whole  was  intend- 
ed to  do,  apl  wliioh.. would. be  Just  as  consist- 
ent and  more  sp  than  holding  that  the  re- 
sult of  .the  vote  In.  tbe  pr«etnct  did  not  con- 
trol whfA'  the  statute. has  spedttcally  pro- 
vided for  such. an  election.  .  By  gi<vlng  full 
effect  to  these .  ameudnients  prohibiting  ,a 
precinct  (except  by  itself)  from  bedng  in- 
eluded  in  more  than,  one  petition,  and  pro- 
viding for  afjieparate  and  distinct  vote  in  a 
precinct  at  the 'Same  time  the  qnesttoni  is 
submitted  in  tlie  ward  when  comaidered 
with  the  remainder  of' the  act,  construed' as. 
a  whole,  thus  faarmcxilising  apparently  IrreC'. 
oncUable  conflicts! in  Itj  so  as  to  give  effect 
to  tbe  whole  and  every  part  thereof,  to  my 
mind  conclusirely  establishes  the  legislative 
intent  to  allow  tlie  separate  vote  in-  th^  pre- 
cinct to  cpBtEol,,itB  policy,  regardless  of  the 
recnlt  In  the  ward  election!  and  which  com- 
pels me.  relnctaoUy  to  dissent  from  the- 
views  of  the  majority. 


SOWADZKI  V.  SALT  LAKE  COUNTY. 
(Supreme  Ooart  of  Utah.    June  11,  1900.^  > 

1-    DedIOAWON   (I  11*)— PLATTINfl  LAWD  0U»- 

8IDE  MuNiciPAUTy. 

Act  March  i:i,  1800  (Laws  1890,  p.  7(5,  c. 
."i(5).  authorizing  the  owner  of  any  land  to  lay 
out  ftiifl  plat  it  into  lots,  streets,  alleys,  and  pub- 
lie  pUcesv  and  providing  for  dedication  of  the 
public  places,  applies  as  well  to  land  outside,  as 
to  that  within,  incorporated  cities  and  towns. 

IKd.  Note.— For  other  cases,  see  Dedication, 
Dec.  Di^:  f  11.*] 

2.  l>EbiCATiON  (§  31*)— Necessity  of  Accept- 

"AJtCE. 

Under  Act  March  13,  1890  <Lawa  1890,  p. 
77,  c.  50)  J  4,  providinc  that  a  plat  of  land  when 
made.  acknowIedKed,  filed,  and  recorded  shall  be 
a  dedication  of  all  the  streets  and  public  places 
sbo^D  thereon,  the  dedication  is  complete  with- 
out a  formal  acceptance  by  the  pubho  antherii 
ties.    . 

[Ed.  Note.— For  other  cases,  see  Dedication. 
Cent.  Dig.  !  ff4;    Dec.  Dig.  g  31,*] 

3;  Dedication  (8  63*)— Abandonment— Coun- 
ty Roads. 

Comp.  Laws  1907,  i  1116,  Which,  aftSr  p*o^ 
viding  that  all  highways  once  established  con-i 
tinue  to  be  such  till  abandoned  by  order  of 
county  commissioners,  by  operation  of  law,  or  by 
judgment,  provides  that  a  road  not  used  or 
worked  for  five  years  ceases  to  lie  a  highway, 
while  applying  only  to  county  roads,  and  .not  to 
municipal  streets,  applies  to  such  a  road  as  well 
when  dedicated  by  a  plat  as  when  otherwise  es- 
tablished.- 

(Ed.  Note.—For  other  cases,  see  Dedication, 
Cent.  Dig.  I  105;   Dec.  Dig.  {  63.*] 
4.  Dedication  (f  6S.*>— Abandonment— Lunr- 

ED    FeEh 

Under  Act  March  13,  1890  (Laws  1890,  p. 
77,  c.  50)  S  4,  providing  that  a  plat  of  lans, 
When  r^orded,  shall  be  a  dedication  of  tbe 
streets  and  public  places,  and  sufficient  to  vest 
the  "fee"  of  such  parcels  of  land  as  are  therein 
expressed,  named,  or  intended  for  public  uses 
for  the  public  for  tbe  tues  therein  named  or  in- 
tended, the  fee  passing  is  only  to  tlie  gurfao^ 
and  thjs  oply  for  pXiblie  use  for  all  purposes,  of 
a  highW'ay,  and  so '  is  a  limited  or  determinable 
fee.  ereated  for  a  special  purpose  only,  and  haneei 
subject  to '  abandonment. 

[Bd.  Note.-^For  other  cases,  see  Dedicationtj 
Cent.  Dig,  {  105;   Dec.  Dig.  {  63.*] 

Q.  'Easements  (§  26*)  —  Abandonmeni;  07 
lIioftWAY— Effect  on  Pbivate  Riohts.' 
Abnndonment  of  "a  highway  under  Comp. 
Laws  1907,  §  1116,  l)y  not  working  or  using  it 
for  five  years,  while  preventing  the  opening  of 
it  by  public  authorities,  does  not  affect  any 
rights  of  Individuals  therein  acquired  by  pur- 
chase of  lots  according  to  the  plat  which  dedicate 
ed  it. 

I  Ed.  Note,— rFor  Other  cases,  gee  Easements, 
Cent.  Dig.  S  721^! ;    Dec.  Dig.  8  26.*] 

Appcial  from  District  Court,  Third  District; 
C.  W.  IHorap,  Judge. 

Action  by  Paule  Sowadzlii  against  Salt; 
Lalce  (^ounty.  Judgment  for  defendant., 
Plaintiff  appeals.    Reversed,  with  directions. 

M.  BX  Wilson  and  E.  A.  'Walton,  for  appel- 
lant. O.  W.  Carlson  and  Stephens,  Smith  tti 
Porter,  for  respondent 

FRICK,  J.  Appellant  brought  this  action 
to  reetrSin  the  respondent,  its  officers  and 
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agents,  from  Interfering  with  her  property. 
In  Jnly,  1890,  one  Dankowskl  was  the  owner 
of  a  flve-acre  tract  of  land  lying  south  of  the 
city  of  Salt  Lake  In  Salt  Lake  county.  Aft- 
er surveying  and  dividing  said  tract  into 
lots,  said  Dankowskl  mndo  a  plat  thereof, 
and,  after  having  the  same  certified  to  by 
the  county  surveyor  and  approved  by  the 
probate  Judge,  duly  acknowledged  and  tiled 
the  same  for  record  In  the  office  of  the  coun- 
ty recorder  of  Salt  Lake  county.  The  land 
aforesaid  was  surveyed,  platted,  and  a  plat 
thereof  filed,  under  the  provisions  of  a  cer- 
tain act  approved  March  13,  1890.  The  act 
(Laws  1890,  p.  78,  e.  50),  In  substance,  pro- 
vides: Section  1:  That  any  owner  of  any 
land  may  "lay  out  and  plat  such  land  into 
lots,  streets,  alleys  and  public  places."  By 
section  2  it  is  provided  that  an  accurate  map 
or  plat  of  the  lots  shall  be  made  showing  the 
boundaries  of  all  parcels  of  land  so  platted, 
and  stating  what  portions  thereof  aoe  In- 
tended for  avenues,  streets,  lanes,  alleys, 
commons,  or  other  uses.  Section  S  requires 
such  plat  to  be  acknowledged  by  the  owner 
of  the  land  and  certified  to  by  the  surveyor 
making  the  plat,  and  that  it  be  filed  and  re- 
corded In  the  office  of  the  county  recorder 
of  the  county  wherein  the  land  is  situate. 
Section  4  is  as  follows:  "Such  maps  and 
plats  when  made,  acknowledged,  filed  and 
recorded  with  the  county  recorder  Bhatl  be 
a  dedication  of  all  such  avenues,  streets, 
lanes,  alleys,  commons, or  other  public  places 
or  blocks,  and  sufficient  to  vest  the  fee  of 
such  parcels  of  land  as  are  therein  expressed, 
named  or  intended  for  public  uses  for  the 
Inhabitants  of  such  town  and  for  the  public 
for  the  uses  tlterein  >  named,  or  Intended." 
Tlie  last  section  of  the  act  provides  a  penalty 
for  selling  any  lots  within  any  town  or  addi- 
tion before,  the  provisions  heretofore  stated 
have  been  complied  with.  In  another  act  it 
is  provided  that  before  filing  the  plat  must 
be  approved  by  the  authorities  of  the  city  or 
town  in  which  the  land  is  located,  and,  in 
the  absence  of  any  such  authorities,  by  the 
probate  Judge  of  the  county  wherein  the 
land  Is  situate.  The  strip  of  land  platted  as 
aforesaid  was  762  feet  in  length  by  287  feet 
in  width.  Through  the  center  lengthwise  of 
this  strip  a  street  was  platted  50  feet  wide 
called  "Wabash  avenue,"  and  a  tier  of  lots 
25  feet  by  118  feet  was  platted  on  either  side 
of  this  avenue.  The  strip  of  land  as  platted 
lay  between  State  and  Second  East  streets, 
the  west  end  abutting  on  State  and  the  east 
end  on  Second  East  street.  In  this  way  Wa- 
bash avenue  opened  on  both  of  those  streets. 
On  the  plat  the  following  dedication  appears 
by  Dankowskl,  entitled  "Owner's  Dedica- 
tion": "Know  all  men  by  these  presents; 
that  I,  Fred.  V.  Dankowskl,  single,  owner  of 
the  above  described  tract  of  land,  having 
caused  the  same  to  l>e  subdivided  Into  lots 
and  streets,  and  to  be  hereafter  known  as 
Dankowskl  Park,  do  hereby  dedicate  to  the 


perpetual  ose  of  the  pnUIe  all  parcels  of 
land  so  described  In  surveyor's  certificate  and 
shown  on  above  diagram  as  streets."  Thia 
was  duly  acknowledged,  and  the  certificate 
of  the  surveyor  In  due  form  is  also  indorsed 
on  the  plat 

The  undisputed  evidence  is  to  the  effect 
that  the  land  at  the  time  it  was  platted  into 
lots  was,  and  at  the  time  of  the  trial  continu- 
ed to  be,  outside  the  limits  of  Salt  Lake  City 
and  outside  of  any  Incorporated  -  town,  and 
was  situate  in  Salt  Lake  county;  that  both 
State  and  Second  East  streets  at  the  point 
in  qnestlon  are  coutlnnatlons  of  those  streets 
after  they  pasa  beyond  the  limits  of  Salt 
Lake  City;  that  at  the  time  the  land  was 
platted,  and  ever  since  1870  or  1871,  a  partly 
brick  and  partly  adobe  house  was  standing 
on  the  west  end  of  the  strip  near  State  street, 
nearly  all  of  which  house  stands  in  the  ave- 
nue designated  aa  Wabash  avenue-  on  tlie 
plat;  that  a  fence  was  erected  more  than  90 
years  prior  to  the  trial  along  the  east  margin 
of  State  street  in  front  of  the  house;  that 
this  fence  was  kept  ap,  with  the  usual  breaks 
and  repairs  occurring  in  fences  of  this  char- 
acter, during  all  of  the  time ;  that  there  were 
no  openings  therein,  exc^t  gates  In  front  of 
the  house,  one  for  a  driveway  to  the  prem- 
ises and  another  for  persons  to  pass  through ; 
that  the  entire  strip  of  ground  as  platted  has 
continued  in  practloally  the  same  condition 
It  was  when  it  was  platted,  namely,  a  culti- 
vated field  on  which  crops  of  some  kind  were 
produced  about  each  year ;  that  nothing  had 
been  done  on  the  platted  ground  in  the  way 
of  improvements,  and  the  way  named  Wa- 
bash avenue  was  farmed  in  <x$nnectIon  with 
the  other  portions  of  the  ground  and  in  the 
same  manner,  so  that  theiw  Were  no  indica- 
tions on  the  ground  itself  of  any  street,  road, 
or  highway;  that  appellant  had  lived  In  the 
honse  standing  partly  on  Wabash  avenue  fbr 
a  period  of  15  years  befsve  this  action  was 
commenced,  and  that  others  bad  lived  in  it 
prior  to  that  time;  that  Ih  1901  she  became 
the  owner  of  five  lots  on  one  side  of  Wabash 
avenue  adjoining  State 'Street,  and  thereafter, 
in  1904,  of  the  other  fl'^  lots  lying  opposite 
to  the  first  Hve  and  on  the  otiter  side  of  the 
avenue;  that,  after  tflie  became  the  owner 
of  the  property,  she  made  some  Improve- 
ments about  the  house,  planted  shrubbery,, 
and  improved  the  lawn  in  front  of  aint 
around  the  house,  some  of  the  shnibbery 
and  lawn  being  on  Wabash  avenue.  Under 
substantially  these  facts  and  conditions,  the 
county  road  supervisor  oln  the  15th  day  of 
June,  1907,  served  a  notitie  on  appellant, 
which  required  her  within  10  days  to  remove 
all  of  her  improvements  from  Wabash  ave- 
nue, aTd,  upon  her  refusal  to  comply  there- 
with, the  road  supervisot  went  upon  the 
premises  Included  within  the  avenue,  and  at- 
tempted to  destroy  and  remove  appellant's 
improvements,  or  some  of  them,  and  break 
down  the  fenc^  in  front  of  her  house  whlclk 
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barred  the  entrance  to  WabMb  avenve,  with 
a  T!<%w  of  opening  said  avenue  as  a  county 
hlglk^ray.  Appellant  Immediately  twought 
this  action  to  restrain  the  respondent  from 
interfering  with  her  property.  A  temporary 
restraining  order  was  duly  issued  pending 
a  hearing  on  the  merits.  At  the  hearing  the 
facts  sabstantially  as  outlined  above  were 
developed,  upon  which  ttie  court  made  find- 
ings of  fact  and  conclusions  of  law  in  favor 
of  respondent,  and  entered  a  decree  or  Judg- 
ment declaring  Wabash  avenue  a  public  high- 
way, and  requiring  appellant  to  remove  her 
house  and  all  her  Improvements  therefrom 
npon  the  ground  that  she  thereby  was  en- 
croaching upon  a  public  highway.  The  -  ap- 
peal is  from  the  Judgment  and  decree  afore- 
said. 

It  is  contended  by  counsel  for  appellant 
tliat  the  Judgment  Is  erroneous  for  the  fol- 
lowing reasons:  (1)  That  there  never  was  a 
statutory  dedication  of  Wabash  avenue;  (2) 
that,  if  there  was  a  dedication  of  the  ave- 
nue, there  was  no  acceptance  of  It  by  the 
public;  and  hence  the  alleged  dedication 
falls;  (3)  that,  if  there  ever  was  a  hle^way 
dedicated,  it  has  ceased  to  exist  by  reason 
of  abandonment;  and  ii)  that  the  county 
is  estopped  as  against  appellant  to  claim  the 
locus  In  quo  as  a  public  highway.  Upon 
the  other  hand,  reepondoit  Insists  that  the 
dedication  was  comptete  upon  the  filing  of 
the  plat,  and  that  no  formal  acceptance  was 
necessary  to  constitute  Wabash  avenue  a 
public  highway;  that  there  was  no  aban- 
donment for  the  reason  that  section  1116, 
Comp.  Laws  1907,  relative  to  the  abandon- 
ment of  highways,  has  no  application  to 
dedicated  streets;  and,  further,  that,  under 
the  facta,  there  Is  no  estoppel  shown  as 
against  the  county.  While  a  plausible  argu- 
ment is  possible  in  support  of  the  conten- 
tion that  the  act  of  1880,  supra,  under  which 
the  plat  was  filed  and  dedication  made,  re- 
ferred to  lands  lying  within  the  limits  of 
an  incorporated  city  ae  town  only,  yet  we 
are  of  the  opinion  that  the  language  of  the 
act  ia  broad  enough  to  cover,  and  was  In- 
tended to  cover,  lands  lying  outside  of  such 
corpwatione.  Without  specially  setting 
forth  our  reasons  in  this  regard,  we  shall  as- 
sume for  the  purposes  of  this  decision  that 
the  act  of  1890,  supra,  conferred  authority 
upoa  owners  of  lands  to  plat  them  although 
lying  ontside  of  the  corporate  limits  of  a 
city  or  town,  and  that  the  plat  In  question 
substantially  conformed  to  the  provisions  of 
the  act  in  question,  and  that  the  plat  was 
properly  executed  and  filed,  and  that  the 
filing  thereof  was  sufficient  to  constitute 
Wabash  avenue  a  public  highway  by  dedi- 
cation. We  are  also  of  the  opinion  that,  In 
view  of  the  language  contained  in  section  4 
of  the  act  referred  to,  the  dedication  was 
complete  without  a  formal  acceptance  by 
the  public  authorities,  «tnd  that  such  is  the 
law  as  declared  by  the  great  weight  of  au- 
thority. In  13  Cyc.  455,  the  law  upon  this 
104P.-a 


subject  is  stated  in  the  following  language: 
"Where  the  owner  of  real  property  lays  out 
a  town  upon  it,  and  divides  the  land  into 
lots  and  blocks,  Intersected  by  streets  and 
alleys,  and  sells  any  of  the  lots  with  refer- 
ence to  such  plan,  or  where  he  sells  with 
reference  to  the  map  of  a  town  or  city  in 
which  his  land  is  so  laid  off,  he  thereby  ded- 
icates the  streets  and  alleys  to  the  use  of 
the  public,  unless  it  appears  either  by  ex- 
press statement  in  the  conveyance  or  other- 
wise that  the  mention  of  the  street  was  sole- 
ly for  purposes  of  description,  and  not  as  a 
dedication  thereof.  •  •  ♦  Nevertheless 
the.  mere  laying  out  of  a  town  and  making 
a  plat  of  it  without  selling  any  of  the  lots 
will  not,  in  the  absence  of  a  statute,  conati- 
tute  a  dedication  of  the  streets;  and  it  has 
also  been  held  essential  that  the  sales  be 
shown  to  have  been  rendered  effectual  by 
conveyances.  According  to  tlie  great  weight 
of  authority,  a  dedication  made  as  herein- 
before described  is  irrevocable,  and  the  ded- 
icator Is  forever  concluded  from  exercising 
any  authority  or  setting  up  any  title  to  the 
same,  and  that,  too,  although  there  has 
been  no  formal  acceptance  by  the  public  au- 
thorities. Nor  Is  the  Irrevocable  character 
of  the  dedication  affected  by  the  fact  that 
the  property  Is  not  at  once  subject  to  the 
uses  designed." 

This  text  Is  sustained  by  the  following 
among  a  great  number  of  cases,  which  might 
be  cited:  Village  of  Augusta  v.  Tyner,  1»7 
111.  242,  64  N.  E.  378;  Briel  v.  Natchez,  48 
Miss.  423;  City  of  Osage  v.  Larkin,  40  Kan. 
20C,  19  Pac.  658,  2  L.  B.  A.  56,  10  Am.  St 
Rep.  186;  Baldwin  v.  City  of  Buffalo,  35  N. 
Y.  375;  Town  of  San  Leandro  v.  Le  Breton, 
72  Cal.  170,  13  Pac.  405;  Shea  v.  City  of 
Ottumwa,  67  Iowa,  39,  24  N.  W.  582;  Ful- 
ton V.  Town  of  Dover,  6  Del.  Ch.  1,  6  AtL 
633;  Harrison  County  v.  Seal,  66  Mlsa.  129, 
5  South.  622,  3  L.  R.  A.  650,  14  Am.  St.  B^. 
545;  Land  Co.  v.  Mayor,  etc.,  36  N.  J.  Law, 
540;  Paine  Lumber  Oo,  v.  City  of  Oslikosh, 
89  Wis.  449,  61  N.  W-  HOS;  Elliott  on 
Roads  «  Streete  (2d  Bd.)  {{  117,  lia  In  all 
of  the  foregoing  cases  it  Is  held  that,  in 
case  the  statute  has  substantially  been  com- 
piled with,  dedication.  Is  complete,  and  no 
formal  acceptance  by  the  public  is  neces- 
sary, and  that  the  streets  so  dedicated  may 
be  opened  at  any  time  after  such  dedication 
when  necessary  for  public  use,  and  that  a 
failure  to  open  them  nutil  such  time  will 
not  be  deemed  an  abandonment  thereof.  In 
some  of  the  cases  the  distinction  with  re- 
spect to  the  rights  of  the  purchasers  of  lots 
abutting  upon  the  highway  and  the  duty 
and  liability  of  the  public  with  regard  to 
such  a  highway  is  clearly  pointed  out.  No 
doubt  a  street  or  highway  may  exist,  but 
may  not  be  opened  for  travel,  and,  until  it 
Is  so  opened,  the  traveler  may  not  hold  the 
municipality  responsible  in  case  he  sustains 
an  Injury  or  damage  In  using  such  a  street 
or  highway.    This  dlstUjiction  is  so.  well  and 
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tersely  stated  by  Judge  Elliott  fti  hl8  exc«9- 
lent  work  on  Roads  and  Streets  fn  the  foot- 
'Mote  to  section  114  that  we  shall  'adopt  lils 
langungc  as  part  of  this  opinion,  as  follows: 
"While  It  is  true  thkt.  4n  ord^r  to  bind  the 
public,  It  Is  essential  that  there  should  be 
some  authoritative  acoeptancei  It  is  not  trne 
that  any  acceptance  is  required  where  pri- 
vate rights  are  acquired  upon  the  faith  that 
publl<^  ways  have  been  dedicated  which  may 
be  opeiicl  nt  once,  or  at  some  future  time, 
'should  the  public  representatives  so  elect 
'It  Is  clear  that  it  would  be  unjust  to  charge 
the  public  with  malutalnlng  a  street  or 
road  which  It  has  not  accepted,  but,  as  a 
private  individual  assumes  no  such  burden, 
no  acteptance  is  necessary  to  fix  his  rights." 
This  distinction  is  also  referred  to  in  sim- 
ilar language  In  some  of  the  cases  cited, 
supra,  and  especially  In  the  following,  name- 
ly: Brlel  V.  Natchez,  supra;  Nlles  v.  Los 
Angeles,  125  Cal.  5T7,  58  Pac.  190;  Harrison 
Connty  v.  Seal,  supra;  Village  of  Augusta  v. 
Tyner,  supra.  In  tbe  last  case  referred  to 
the  Supreme  Court  of  Illinois  clearly  points 
oat  that,  while  the  rights  of  the  public  and 
those  of  the  abutting  owner  may  be  such 
that  they  may  Join  hands  In  opening  or 
maintaining  the  street  as  a  highway  for 
passage,  nevertheless  the  rights  of  the  abut- 
ting owner  and  those  of  the  public  are  dls- 
"-tlnct,  and,  while  the  abutting  owner  may 
be  in  a  position  to  compel  a  maintenance  of 
the  easement,  the  public,  under  certain  cir- 
cumstances, may  not.  In  view  of  the  great 
weight  of  authority,  we  think  tlie  following 
propositions  may  be  said  to  be  established: 
(1)  That  the  Legislature  may  prescribe  the 
conditions  under  which  lands  may  be  plat- 
ted and  provide  for  the  dedication  of  streets, 
alleys,  and  public  places,  and,  when  the 
statute  declares  that  upon  the  filing  6f  the 
plat  the  streets  therein  dedicated  shall  be 
deemed  dedicated  as  streets  or  highways, 
that  the  mere  flllng  of  such  a  plat,, if  the 
statute  Is  substantially,  complied  with,  con- 
stitntes  such  streets  public  highways;  (2) 
that,  when  so  dedicated,  the  streets,  alleys, 
and  public  places  retain'  their  public  charac- 
ter until  vacated  In  the  manner  prescribed 
by  law,  or  until  abandoned  as  hereafter  stat- 
ed; and  (3)  that  while  the  right  of  the  pub- 
lic authorities  to  open  a  highway  may,  un- 
der certain  circumstances,  cease,  the  right 
of  the  individual  lot  owner  to  maintain  the 
easement  continues  and  exists  notwifhstand- 
Ing  the  right  of  the  puulic  authorities  to 
open  the  highway  Is  lost. 

Assuming,  therefore."  that  Wabash  avemie 
was  dedicated  as  a  public  highway,  and  that 
the  dedication  for  the  purpose  of  constitut- 
ing it  a  public  highway  •was  complete  with- 
out any  formal  acceptance  by  the  authori- 
ties of  Salt  Lake  county,  the  third  proposi- 
tion Insisted  upon  by  appellant,  namely, 
whether  or  not  'Wabash  avenue  under  the 
clrcnmetances  disclosed  by  this  record  had 
ceased  -  to  be  a  public  highway  when  the 


road  tsntleiviisor  attempted  io  6pen'  It  in 
June,  lfl07,  rtmalns  to  be  determined.  This 
Is  the  serious  question  In  the  case;-  and  it 
seems  to  us  that  Its  determination  in  a 
large  measure  depends  upon  the  Interpreta- 
tion to  l>e  given  to  our  own  statutes  which 
relate  to  the  subject  of  streets  and  high- 
ways. Section  1114,  Com  p.  Laws  1907,  pro- 
vides that  roads  as  well  as  streets  may  be- 
come such  by  dedication.  No  doubt  the 
dedication  referred  to  In  this  section  refers 
to  dedications  by  statute  or  by  deed,  since 
the  following  section  speclflcally  refers  to 
any  other  kind  of  a  dedication,  or  to  aban- 
donment of  land  to  the  public  for  public 
use.  Section  1116  reads  as  follows:  "All 
highways  onee  establialied  must  continue  to 
be  highways  until  abandoned  by  order  of 
the  board  of  county  commlsatoncra  of  the 
county  in  wbldi  th^  are  sttnated;  by  opera- 
tion of  law,  or  by  Judgment  of  a  court  of 
competent  Jurisdiction;  provided,  that  a 
road  not  med  or  woiked  for  a  period  of  five 
years  oeaaes  to  be  a  bighway."  Thia  sec- 
tion in  its  present  fMm  became  operative  on 
the  iHt  day  of  January,  1806.  when  the  Be- 
vlsed  Statutes  of  1888  went  Into  effect  Up 
to  that  time  the  law  la  fbroft  read  as  foUows: 
"A  Mad  not  worked  or  used  for  a  period  of 
five  years  ceases  to  be  a  highway."  Sec- 
tion 2070,  1  Comp.  Law*  Utah  1S88. 

It  is  contended  by  respondent  ttaait  section 
1116,  supra,  has  no  application  tO'  hlj^waya 
created  by  statutory  dedication,  and  a  large 
numbor  ot  cases  are  cited  to  the  effect  that 
a  street  or  highway  so  dedicated  may  be 
opened  for  travel  and  use  at  any  tllne  when 
the  public  necessities  require  it  to  l>e  done, 
and  that  in  the  meantime  the  highways  or 
streets  are  not  abandoned.  The  decided 
cases  to  which  we  hkve  been  referred  and 
others  wbldt  we  have  examined,  with  one 
or  two  exceptions,  however,  related  to  plats 
which  covered  territory  lying  within  the  cor- 
porate limits  of  cities,  towns,  or  villages,  or 
where  saeh  territory  became  a  part  of  such 
corporations  before  the  particular  action 
was  commenced.  Nor  is  there  a  single  case, 
(except  those  we  shall  notice  hereafter,  in 
which  a  Bthtute  similar  to  ours,  with  respect 
to  abandonment,  was  passed  on  or  considered. 
We  fully  agree  with  counsel  for  respdndent 
tftat  the  sections  we  have  referred  to  were 
not  intended  to  and  do  not  apply  to  streets 
in- incorporated  cities  and  towns  In  this  state, 
bnt  We  cannot  agree  with  them  that  those 
sections  do  not  apply  to  dedicated  roads  and 
-highways  as  well  as  to  roads  that  were  es- 
tablished by  any  other  method  knoivn  to  the 
law.  The  reasons  why  these  sections  do  not 
apply  to  city  or  town  streets  are  to  our  minds 
reasonably  Clear.  It  will  be  observed  that 
section  1116  refers  to  all  highways  over  which 
the  board  of  county  commissioners  has  Juris- 
diction. While  It  does  hot  so  state  in  terms, 
it  nevertheless  directly  refers  to  the  commis- 
sioners of  the  county  In  which  the  highways 
are  situated,  and  says  nothing  about  high- 
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ways  or  8tre«t8  wbl^  wie  exqlupivelyf  pndcc 
the  coutrol  of  city  or  towa  mttbocities.  :ln 
tbia  state  we  have  no  village  orsaui«ttiou, 
but  are  limited  to,  cities  and  towns,  wbleb. 
are  divided  Into  classea.  By  subdivision  8 
of  section  206,  and  again  in .  section  2od, 
C«mp.  Laws  1907,  authority  and  discretion 
to  establish,  vacate,  and  control  city  and. 
town  streets,  alleys,  and  public  places  are 
ocpressly  vested  In-  the  city  and  town,  conn* 
cUa^  while  In  subdivisions  24  and  27  of  sec* 
tion  611  such  power,  control,  and  discretion 
are  vteted  in  the  county  ctHumissionars  over 
all  highways  "within  ttte  coonty  outfride.Af 
incorporated  cities." 

But  tliere  is  a  matter  of  greater  aignlf' 
icance  still  to  be  foond  in  the  act  establishing 
a  uniform  syetatu  of  county  government. pass-: 
ed  immediately  after  the  Constitntion  of 
this  state  became  eClective,  and  after  the 
territory  of  Utah  had  been  merged  into  -  a 
state.  Laws  Utah  1896,  p.  516,  c.  131.  In' 
that  act  the  provisions  which  are  now  bteor- 
porated  into  section  511,  supra,  with  Its  sub- 
divisions, were,  in  substance,  odoptedt  It 
was  in  that  act  that  the  power  and  discre- 
tion of  establishing  and  vacating  as  well  as 
all  Mmtrol  over  highways  was  conferred  on 
the  county  commissioners,  and  It  was  there 
said  In.  subdivision  89  of  section  -Zl,  which 
is  entitled  "Oeaeral  Permanent  Powers  of 
Board,"  that  -"nothing  in  this  act  is  in- 
tended to  diminish,  impair,  or-  in  any  wise  af- 
fect the  powers  heretofore  conferred  upon  In- 
coriiorated  cities  or  towns."  Laws  Utah 
1886,  p.  680.  c.  181.  These  provUlons  have 
been  retained  in  our  statutes,  and  have  been 
Incorpmated  la  the  Revised  Statutes  of  Utah 
of  18B8,  and  again  in  tke  Compiled  Lawdof 
1907,  bat  in  the  rearrangement  of  these  pro- 
visions in  the  several  compilation^  many 
matters  have  been '  traced  nnder  dlCTerent 
beads  or  snbhead&'  Sndi  a  separation  id 
no  way  affects  oar  dnty  to  oonsider  and  con>' 
strue  the  several  provisions  together  AvA'  aw 
In  pari  materia.  Again,  In  sectlbn  1121« 
OoBop.  Laws  1907,  it  is  expressly  provided 
that,  "when  public  highways  extend  through 
any  Incorporated  towUi  <ac-  city,  they  i^haTl 
c«mfonn  to  the  direction,  and  grnde  and  be 
subject  to  all  'regnlattomi  of  other  streets 
In  BDch  city. or  tornm."  Section  1144*  pros 
vides  for  a  system  df"  state  hlgta-waya.  The 
streets  In  cities  of  the  flrRt.and  second  class 
are  especially  e^tcluded  from  becoming  a  part 
of  sn«A  system.  In  section  28e3x.  Oomp. 
Laws  1907.  it  Js  previded  that  rights  in 
streets  In  cities  and  towns  CRnnot  be  acquired 
by  adverse  possession,  regardless  of  tlM'tlnilB' 
snch  possession  may  have  continaed..'  As 
pointed  out  In  the  recent  case  of  Pioneer 
Inv't  A  T.  Co.  V.  Board  of  Educatloii  (Utah) 
99  Pac.  150i  this  Is  an  exception  to 'the' gen- 
eral mle  prevail  lag  in  this  state  In  view 
that  the  statutes  of  limitations  are 'made 
applicable  genenilly'as  against  the  state  it- 
self. In  tills,  odnnection  it  li  at  some  imiper- 
tanee  t»<i)eav  ia.iniiid>tlMt  all  of  the-statutss 


atx>ve  referred  to,  with  th'e  Exception  of  sec- 
ti(m  28(i6x,  aad  the  act  of.l89C,  werd  In  forc^' 
at  the  time  the  plat  in  question  was  filed  and  ■ 
Wabash    avenua    dedicated   to   pi&lic    nset' 
True,  the  form  of  phraseology  of  soose  of  the 
seetiona  has  been  <dianged,  Iwt  their  subr 
stance  and.  effeet  are  the  Bame^     We  have 
refemed  to  tbede  things  for  the  purpose,  only 
of  showing  tltat  the  Legislature  has  alwaya 
treated  struts  as  being  controlled  by  dlf< 
ferent   provisions  than   thosa  which'  afBect 
county  hlghtrayS.'    In  view  of  tliese  provi*' 
sions,  and  others  wtilch  require  no  special 
mentlcm,  we  are  of  the  opinion  that  the  Leg> 
islainre  intended  that  streets  In  cities  and 
tdwna  shouU  be  governed  by  a  dttferent  rule' 
with  regard  to  the  abandonment  thereof  than 
are  roads  and' 'highways  in  the  county  out- 
sfaiB  of  sueh  dtiee  and  towns.   The  reason  for 
such  distinction  is  clearly  pointed  out  by 
scMne  of  .the  airthorlties  heretoCore  cited  as 
well  as  in  those  hereafter  noticed.    But,  in- 
dapendently  of  sucih  reasons.  If  the  Legisla- 
ture has  ■■  made  such  a  dlfterance  (and  we 
think  it  has),  then  it  becomes  our  dnty  to  en- 
force  it     The   distinction   wie   here  Invoke 
was  enforced  In  a  very  recent  case  decided 
by  the  Supreme  Court  of  'Washington  in  the- 
case  of  Mutphy  v.  King  County,  45  Wash. 
S7,  88  Paci  1115.    The  land  platted  in  that 
case  was  outside  vt  tlie  limits  of  an  incor- 
pcrrated  dty,  and  the  street  In  (juestion  there 
was  dedicated  in  precisely  the  same  manner- 
as  was  Wabash  avenue,  and,  like  it,  remain-' 
ed  unopened  and  unused.    In  that  tase,  as  in 
this,  an  injunction  against  the  county  was' 
sought  ;to  prevent. it: from  opening  the  street' 
If  thiire  Is  any  difference  Ita  the  facts,  therfr- 
can  be.  no  distinction  In  the  principle  Involv- 
ed t)etween  that  case  and  the  one  in  hand. 
The  Washington  Supreme  Court,  Independ" 
ently  of  the  statutes  In  force  in  this  state 
with  respect  to  the  difference  between  city' 
streets  and  county  roads  or  highways,  arrlv-- 
ed  at  the  conclusion  that  there  of  necessity  IS' 
such '  a  AKf^rence,  and  held  that  a  statute, 
similar  to  onr-sectlon  1118  applied  to  a  street' 
which  was  dedicated  by  the  owner  of  the 
land  by  platting  it  into  .lots.     In  that  case, 
as  in.  tfaid  case,  all  that  was  done  with  the' 
particular  street  was  to  leave  It  li>  the  c*n-' 
^tlon  in  which  It  was  'vrhen  platted  in  Sep- 
tember, 1891.     In  1900  the'plalnttfr  In  that' 
case  became  the  dwner  of  the  lots  abutting 
on  the  street  and  the'a^on  was  eonnnenced  • 
some  time  in:  1905,  or  early  in  1906.     From 
the  statement  of  the  case  It  appears,  how- 
ever, that  ftie  county  conimtesioners  of  King 
county    bad  '  vacated'  tome   of  the   streets 
dedicated  on  the  |llat.  but  refused  't^  vacate 
the  street  in  qnestion.'  thus  filmlsAiing  some 
evidence  of  an  intention  to  retain  the  street 
In- question.     But.  notwithstanding  this,  the- 
court  held  that  the  statute  applied  to  such  a 
street  because  tt  was  outside  tut  a  city,  or' 
town,  and  that  tt  had  ceased  to  -be  a  high- 
way, and  tbo  county  bad  lost  authority  to 
open  it.'.  '        '  .   I.    .    .  .        (.  .  i   .,i  ■  • ' 
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In  the  case  of  Myers  r.  Daabenblss,  84 
Cal.  1,  23  Pac.  1027,  the  Supreme  Court  of 
Oallfomla  held  that  a  county  road  not  open- 
ed for  14  years  after  It  was  established 
ceased  to  be  a  highway,  and  could  not  be 
opened.  Counsel  for  respondent,  however, 
urge  that  the  California  case  Is  not  an  au- 
thority, for  the  reason  that  tbe  highway 
there  in  question  was  one  that  was  estab- 
lished by  a  decree  of  court,  which  court  had 
no  power  to  establish  highways.  It  Is  true 
that  tbe  statute  (section  1114)  which  confers 
authority  upon  tbe  courts  of  this  state  to 
establish  highways  in  partition  suits  was 
not  then  in  force  In  the  state  of  California. 
The  Supreme  Court  of  California  so  stated, 
but,  notwithstanding  this,  the  court  declin- 
ed to  pass  upon  the  jurisdictional  question, 
and  held  that  under  section  2619  of  the 
Political  Code  of  California  the  road  had 
ceased  to  be  a  highway  by  operation  of  law. 
Section  2619  aforesaid  is  a  verbatim  copy  of 
our  section  1116,  supra,  with  the  exertion  of 
tbe  provision,  namely:  "That  a  road  not 
WMTked  or  used  for  a  period  of  five  years 
ceases  to  be  a  highway."  While  In  the  Cal- 
ifornia case  the  question  of  whether  a  high- 
way had  ever  been  legally  established  or 
not  was  Involved,  still  the  broader  question 
as  to  whether  a  highway  existed  or  not  was 
likewise  involved,  and  the  court  could  de- 
cide the  matter  upon  either  ground.  It 
chose  tbe  latter,  and  hence  what  was  said 
by  tbe  court  Is  in  no  sense  obiter,  but  is  a 
decision  of  the  ultimate  questloit  involved. 
Counsel  for  respondent  also  cite  and  rely 
upon  the  case  of  Paine  liumber  Co.  v.  City 
of  Oshkosh,  89  Wis.  449,  61  N.  W.  UOS. 
This  was  a  case  where  land  had  been  plat- 
ted and  streets  dedicated  within  the  limits 
of  an  Incorporated  town  or  city,  and  as  in 
the  case  of  Shea  v.  Ottumwa,  supra,  no  at- 
tempt had  been  made  to  use  or  open  tUe 
street  for  many  yean  after  the  land  was 
platted  and  tbe  street  had  been  dedicated. 
A  statute  similar  to  our  section  1116  was  In 
force  in  Wisconsin,  and  it  was  contended  by 
the  plaintiff  in  that  case  that  the  street  had 
been  abandoned  by  tbe  city  and  had  ceased 
to  exist  as  a  public  highway.  The  coiirt, 
however,  held  (1)  that  the  statute  providing 
for  abandonment  did  not  apply  to  streets 
within  cities  and  towns)  and  (2)  that  it 
only  applied  to  highways  that  were  laid  out 
or  established  by  methods  other  than  by  ded- 
ication. This  case  is  reviewed  by  the  Su- 
preme Court  of  Washington '  In  Murphy  v. 
King  County,  supra,  and  the  ruling  of  the 
Wisconsin  court  on  the  second  ground  or 
proposition  is  disapproved.  Like  the  Su- 
preme Court  of  Washington,  we  can  see  no 
good  reason  for  such  a  distinction.  A  street 
or  highway  Is  such  whether  dedicated  or 
otherwise  established.  Its  character  as  a 
public  easement  is  precisely  the  same  in 
one  case  as  in  the  other.  Moreover,  as  we 
have  already  stated,  our  statute  (section 
1114),  especially  authorizes  roads  or  high- 


ways to  be  established  by  dedication.  When 
thus  dedicated,  a  highway  la  established 
Just  as  much  as  if  created  In  some  other 
way.  If,  therefore,  the  highway  Is  one  ly- 
ing outside  of  a  city  or  town,  it  Is  one  which 
comes  within  the  powers  and  Jurisdiction 
of  the  county  commissioners,  arid  hence  falls 
within  the  provisions  of  section  1116,  which 
provides  that  "all"  (not  only  some)  high- 
ways once  established  cease  to  be  such  if 
not  used  or  worked  for  a  period  of  five 
years.  While,  as  we  have  attempted  to 
show,  there  are  good'  statutory  as  well  as 
other  reasons  why  streets  In  cities  and  towns 
should  not  be  deemed  abandoned  for  mere 
nonuser,  there  Is  absolutely  no  reason  why 
the  abandonment  provided  for  in  section 
1116  should  not  apply  to  all  county  high- 
ways regardless  of  whether  they  are  creat- 
ed by  one  rather  than  by  another  method. 
For  these  reasons,  we  decline  to  follow  the 
Wisconsin  case  upon  tiie  second  point  above 
stated. 

Counsel  for  respondent,  however,  seem 
to  lay  some  stress  upon  the  claim  that  by 
virtue  of  the  act  of  1890  under  which  Wa- 
bash avenue  was  dedicated  the  fee  to  or  in 
the  avenue  passed  to  the  public.  From  this 
counsel  no  doubt  draw  the  Inference  that 
the  title  to  land  to  which  the  fee  has  pass- 
ed cannot  be  lost  by  mere  nonuser  or  aban- 
donment, but,  if  lost  at  all.  It  most  be  by 
operation  of  law  or  by  adverse  possession. 
Tliet'the  general  rule  Is  to  this  effect  Is  con- 
ceded, but  we  cannot  construe  section  4  of 
the  act  of  1890  as  counsel  construe  It.  While 
the  word  "fee"  is  used  In  the  section,  It  Is 
dear  from  what  follows 'that  it  was  not  in- 
tended that  the  fee  of  the  corpus  or  land  It-' 
self  should  pass,  but  only  the  fee  to  tbe  sur- 
face^ and  this  only  for  public  use  for  alt  pur- 
poses of  a  street  or  highway.  Tbe  fee  men- 
tioned in  the  statute  was  thus  what  is  known 
as  a  limited  or  determlaabte  fee,  and  was 
created  for  a  special  pnrpose  or  purposes 
only,  and  hence  was  subject  of  abandon- 
ment This  was  also  the  constmctl6n  that' 
the  owner  of  the  land  placed  npon  this  stat- 
ute In  making  the  dedication  of  Wabash 
avenue  as  a  street. i  In  the  dedication  he' 
says:  "Do  hereby  dedicate  to  the  perpetual 
use  of  the  public,"  etc.  This  is  not  an  al>- 
solute  grant,  but  one  oOly  for  a  special  pur- 
pose, namdy,  for  use  as  a  public  street. 
The  doctrine  that  sitcb  conditional  dedica- 
tions or  grants  do  not  pass  the  fee  to  the 
land  itself  is  well  illustrated  by  tbe  courts 
of  many  states.  Many  cases  might  be  cit- 
ed, but  we  shall  only  refer  to  the  follow- 
ing well-consldered  cases:  Kimball  ▼.  Ken- 
osha, 4  Wla  321;  Olhi  v.  D.  &  R.  Q.  By..  26 
Colo.  177,  53  pac.  454;  EUlott,  Roads  * 
Streets  (2d  Ed.)  S|  886,  886,  Where  the  ques- 
tion is  discussed  and  cases  In  part  collated. 
It  is  quite  true  that  the  original  owner  may 
not,  after  selling  lots  abutting  on  a  dedi- 
cated street  or  highway,  reclaim  that  por- 
tion of  the  land  ln<daded  within  the  hlgh!> 
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waj  iB  case  ft  la  yacated  or  abandoned.'  In 
parting  with  bis  title  to  the  lots  the  fee 
pasaea  to  the  purchaser  to  the  center  of  the 
highway,  and.  If  the  highway  is  Tscated  or 
ahand<»Md  the  Uuod  belongs  to  the  abutting 
lot  or  land  owner,  and  not  to  the  original 
owner,  nnless  an  express  reserratlon  to  that 
effect  was  made  In  the  dedication  or  convey- 
ance. This  Is  also  the  effect  of  section  1120, 
Oaiap.  Laws  ISOT,  which  expressly  provides 
that  by  taking  or  accepting  land  for  a  high- 
way the  public  obtains  only  the  right  of  way, 
and  that  the  fee  to  the  center  of  the  highway 
passes  to  the  purchaser  of  the  adjoining 
land.  The  question,  therefore,  la  case  a  pub- 
lic highway  hu  been  vacated  or  abandoned, 
and  where  there  is  no  express  reservation 
of  the  fee  to  the  land  in  the  highway.  Is 
not  whether  the  abutting .  owner  can  estab- 
lish tiUe  to  the  land  Included  within  the 
highway  by  adyerse  possession,  but  It  is 
whether  he  owns  the  fee  to  the  center  of 
tlie  vacated  or  abandoned  highway.  See 
cases  last  above  cited. 

In  view  of  our  statute  upon  the  subject 
of  streets  and  highways*  a|id  of  the.antborl- 
tles  which  we  have  cited,  we  are  clearly  ui 
the  opinion  that  Wabash  avenne  was  dedicat- 
ed as  a  public  highway;  that  upon  the  fil- 
ing for  record  of  the  plat  by  Mr.  X>ankowskI 
the  dedication  was  complete  and  Wabash 
avenue  thenceforth  was  a  hl^way  dedt> 
cated  to  public  nse;  that  under  our  statutes 
there  is  a  distinction  .with  respect  to  the 
use  and  abandonment  of  streets  in  eittes 
and  towns  an<t  of  highways  or  roads  oiit- 
side  of  such  cities  and  towns;  that  secti'6n 
1116  applies  to  aH  roAds  and  highways  odt> 
side  of  cities  and  towns  Irrespective  of  hbw 
they  were  established  or  created;-  and  that 
any  public  road  or  highway  of  a  county  of 
this  state  tf  not  used  or  worfced'for  a  period 
of  five  years  whether  from  Qie  time  It  was 
established  or  created  or  from  the  time  it  is 
no  longer  used  ceases  to  be  a  public  high- 
way, and  the  county  authorities,  after  sildi 
time  has  elapsed,  cannot  open  it,  except  in 
the  manner  provided  by  law  for  the  estab- 
lishment and  opening  of  highways  gener- 
ally. From  this  It  necessarily  follows  that 
the  county  supervisor  had  no  legal  right  or 
antbority  tci  Uitet!CeE»  with  appellant's  house 
or  property  situated  within  the  IlmltB '  of 
Wabasb  aveirae,  and  tba  respondent  ^should 
therefore  be  enjoined  from  -such  interfer- 
ence In  arriving  at  this  conclusion,  we 
have  not  considered  the  rights  that  abutting 
owners  may  have  in  keeping  Wabash  ave- 
nue open  for  Ingress  and  egress  to  and  from 
their  premises.  Whether  there  are  such  own- 
ers the  record  does  not  disclose,  exc^t  that, 
cpon  orosB-examinatlon  of  a  witness,  it  is 
shown  that  he  Iiad  some  interest  tn  some 
of  the  lots.  Whether  he  obtained  such  in- 
terest before  or  after  Wabash  avenne  was 
abandoned  does  not  appear.    It  might  well 


be  that  abutting  owners  may  have  Interests 
independently  of  the  county  in  a  road  or 
highway,  which  interests  the  court  would 
protect,  although  the  right  of  the  county 
to  open  the  highway  for  general  use  had 
been  abandoned.  There  are  no  such  parties 
or  interests  involved  in  this  case  so  far  as 
this  record  discloses,  and  there  are  no  claim- 
ants here  asking  an  adjudication  of  their 
rights,  and  hence  we  refrain  from  expressing 
an  opinion  upon  the  question  of  private 
rights  or  interests. 

From  what  we  have  said,  it  also  follows 
that  the  question  of  estoppel  raised  by  the 
appellant  needs  no  ftnrther  consideration. 

The  Judgment  is  therefore  reversed,  wtth 
directions  to  the  district  court  to  vacate  its 
findings  of  fact  and  conclusions  of  law  and 
to  substitute  others  in  conformity  with  the 
views  herein  expressed,  and  to  enter  Judg* 
ment  p^petoally  restraining  and  enjoining 
respondent,  its  officers  and  agents,  from 
opening  Wabash  avenne  to  the  extent  of  ap- 
pellant's lots  abutting  oo  the  same,  and  from 
in  any  wise  Interfering  with  appellant's 
property,  or  the  full  possession  or  enjoyment 
of  that  part  within  the  limits  of  Wabash 
avenue,  appellant  to  reeover  costs. 

STRADP,  O.  J.,  and  McCABTT,  X,  concur. 


(36  VUb,  165) 

BOTTCOFSKt  et  al,  v.  JACOBSBN  et  al, 

(Snpreme  Conrt  of  Utah.    J-oae  12,  190&.) 

t.  Appea'-l  awd  H«bob  9  2»)— TiMK  TO  Aj?- 

PEAIr-OOMPDTATION  —  BSTBOACTIVK  OpBBA- 

Tioir  or  Statues. 

The  general  rule  that  a  Jpdgment  may  net 
be  affected  by  a  statute  passed  after  its  entry 
does  not  apply  to  statutes  affectini^  procedure  or 
practice,  so  that  Rev.  St  1898,  j  8168,  as  amend, 
ed  by  Laws  1907,  p.  223,  c.  150,  effective  March 
25,  1907,  anthorlzing  additional  findings  and 
conclusions  of  law  after  entry  of  Juagmeot; 
troald  apply  to  a  Judgment  originally  entered  oj^ 
Match  16th,  so  as  to  make  the  time  for  appeal- 
ing from  the  jadgment  run  from  September  Blst, 
wbfn  the  additional  findings.  weM  made:  -the 
action-  being  still  pending  when  t^e  amendment 
became  effective,  by  virtue  of  section  3490,  pix>- 
viding  that  an  action  la  deemed,  pandiag  from 
its  commencement  until  its  final  detennination 
npon  appeal,  or  until  time  for  appeal  has  passed. 

[Ed.  Note,— For.  other  cases,  -sm  Appeal  and 
Srcer,  Oeat  Dig.  |  6;    Dec.  Xhg.  |  2.*] 

2L  APFCAI.  AMD  EnOB  (|  I*)— RlOHT  Of  Af' 
PBAIr— NAT0BK  or  RtOBT^ 

The  right  to  appeal  is  a  constitutional  and 
valnable  right,  and  sbould  not  be  denied,  unless 
it  clearly  doss  BOt  exist  or  has  been  lost  ot 
abandoned. 

[G:d.  Note^— For  oth^  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3,  4;   Dec.  Dig.  J  l.»] 

3.  LiMrtATiow  OF  Actions  (|  173*)— Action  to 

FOBKCLOSE— JUNrOB     MOBTOAGEZ. 

One  claiming  title  to,  or  an  interest  'liL 
or  a  lltn  on,  realty  may  Invoke  the'  statute  at 
HmitatioDa  as  against  a  prior  claimant,  when 
the  latter's  claim  has  been  barred  by  limita- 
tions.! 

[BS.  Note.— For  other  cases,  see  Limitation  at 
Actions,  Cent  Dig.  |  668 ;   Dec  Dig.  i  173.»] 
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1.  LnaxAnoH  ra  ApnoHsA  143*)— Opeba- 
noiT  or  Bab— PKssoHB  to  whou  Available 

•  — ACTIOW  TO   POBECLOSS— BXTEHSION. 

Bxtenston  of  time  of  payment  by  receipt  of 
pert  paymentv  or  •cceptinK  a  new  promise  by 
the  first  morteagee,  will  not  reviye  the  debt  or 
extend  time  of  payment  without  a  junior  claim- 
ant's consent,  so  as  to  prevent  him  from  inter- 
postnc  the  statute  of  limitations,  if  such  exten- 
sions are  made  after  be  has  acquired  his  inter- 
est in  the  property,  of  which  the  first  mortgagee 
has  actual  or  constructive  notice,  and  the  lull 
period  of  limitations  baa  lapsed  since  he  ac- 
qaired  bis  interest. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions.  Cent  Dig.  I  578;  Dec.  Dig.  {  143;* 
Mortgages,  Cent.  Dig.  i  1265.] 

6.  Mobtoaqes  (|§  208,  550.  550,  561*)- Action 
TO  Foreclose— Rbuboies  In  Ueh  and  Ih 

PKKSOIfAll. 

Under  Comp.  Laws  1007,  f  3498,  permit- 
ting only  one  .action  to  enforce  any  riguta  se- 
cured by  mortgage,  when  judgment  shall  be  giv- 
en adjudging  the  amount  due  and  the  sale  of 
the  property,  and  section  3409  permitting  a  gen- 
eral execution  to  issue  against  the  debtor  only 
after  sale  of  the  mortgaged  property,  there  is  no 

f)er8onal  liability  by  the  mortgagor  unless  there 
s  a  deficiency  after  sale,  so  that  an  action  to 
foreclose  is  essentially  in  rem,  and  personal 
service  is  not  necessary  except  to  support  a  judg' 
ment  for  any  deficiency  after  sale,  but,  even  in 
absence  of  personal  service,  the  amount  of  the 
deficiency  remains  a  subsisting  debt  of  the  mort- 
gagor which  may  be  sued  for  by  the  mortgagee.* 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  !l  063-^>7,  1502-1595,  1600,  180©- 
1612;   Dec.  Dig.  {!  208,  556,  559,  661.*] 

6.  LniiTATioi*  oy  Acnows  (8  84*)— Computa- 
tion or  TiuE— Suspension— Absencb  fboh 
State  —  Ksfkct  on  Junior  Mobtoaqbc's 
Claiu. 

Since  an  action  to  forecloae  a  mortgage  is 
asder  the  statutes  essentially  one  in  rem,  in 
which  personal  service  is  not  necessaiy  except 
to  support  judgment  for  a  deficiency  after  sale, 
and  since  such  deficiency  may  be  sued  for  as  a 
personal  debt  of.  the  mortgagor,  the  mortgagor's 
absence  from  the  state  would,  not  extend  the 
period  of  limitations  in  favor  of  a  first  mort- 
gagee, so  as  to  prevent  a  junior  mortgagee  from 
Interposing  the  statute  of  limitations  against 
the  senior  mortgage. 

[E<d.  Note.— For  other  cases,  see  Limitation  of 
ActioAS,  Cent  Dig.  ||  444,  453;  Dec.  Di»  f 
84.*] 

T.  LiMiTATio*  OF  Acrrows  (|  172*)— Action  to 
'  Fobeclobb  MOBTOAOE—LniiTATioNB— Right 

or  JtfNIOB  Mobtqaoee. 

A  junior  mortgagee  may  interpose  the  stat- 
ute of  limitations  to  bar  a  prior  mortgagee's 
daim  to  thi'  full  extent  of  his  own  interest  in 
the  mortgaged  property)  so  (bat  if  the  junior 
mortgagee  afterward  acquires  tiie  title,  he  may 
wholly  bar  the  enforcement  of  the  first  mort- 
gage, out  if  he  onlv  has  a  lien,  and  the  title  is 
outstanding,  and  the  first  mortgagee's  claim  is 
not'  barred  as  against  the  mortgagor,  the  junior 
mortgagee  may  only  set  up  the  statute  to  post- 
pone the  first  claim  to  bis  own ;  any  surplus 
remaining  after  satisfaction  of  the  junior  lien 
going  to  the  first  mortgagee. 

[Ki.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  U  <Ki7,  658;  Dec.  Dig.  I 
172.*] 

8>  LlMITATIOH  OF  ACTIORB  (8  44*)— ACTION  TO 

Foreclose  Mobtgaoe  —  Luutaiions— TiiM 

OF   RURNINa.  .  1 

Where  the  interest  of  a  junior  mortgagee  Is 
acquired  before  the  debt  secured  by  a  first  mort- 
gage has  matured,  the  statute  of  Umitatioas  be- 


ntn  to  ran  in  f avov  9t  tkt  JuniMr  vortgagM  f  n>ni 
the  time  the  right  of  action  of  the  senior  claim- 
ant against  the  mor^gor  accrues. 

[EM.  Note.— For  other  cases,  see  limitation  of 
AcUona,  Dec.  Dig.  {  44.*}  ., 

9.  MoBTOAOEs  (I  600*)— Aonoirvo  Vokbou)bk 
—  Personal  JuDoitBira  —  Xxb^vbtios  oa 
Pbopebtt— Neckssiiz  . 

Under  the  statute,  the  mortgaged  property 
constitutes  a  primary  fund  to  whidi  the  mort- 
gagee must  resort,  and  he  can  have  no  personal 
judgment  against  the '  moslgwot  uatil  It  ia  ex- 
hausted. 

[Ed.  Note.— For  other  oaaea,  ;Boe  Mortgages, 
Cent  Dig.  Sf  1592, 1600-1603,  1605-1608;  Dec. 
Dig.  §  550.*) 

10.  MoBTQAOEs  (I  484*)  —  Action  to  Fobe- 

OIjDSB— PABTIES- JONIOB    MOBTOAOEE. 

In  an  action 'to  foaeoloae  a  prior  mortgage, 
a  subsequent  mortgagee  or  claimant  is  a  neces- 
sary psrty ;  he  being  eptitled  to  set  up  any  legal 
or  equitable  defense  to  protect  his  interest. 

[Ed.  Note.— For  other  casea,  see  Mortgages, 
Cent  Di»  I  1285;  Dec.  Dig.  i  4S4.*] 

11.  JUDOHEMT  9  107*)— BAB-^PEBaoNS  BAB- 
BEP. 

'  As  a  general  rule,  one's  rights  in  the  sub- 
ject of  an  action  cannot  be  affected  by  a  judg- 
ment to  which  he  was  not  a  party. 

[Ed.  Note.— For  other  raoes.'  8<*  .Tadgment. 
Cent  Dig.  I  1230;    Dee.  Digi  |  707.*] 

12.  LlifiTATioN  OF  AonoNfe  (I  172*)— AOTIOR 
TO   FORECLOSE   MOHTaiAaB-~LlUITATIOKa. 

In  an  action  to  forecloae  by  a  first  mort- 
gagee, in  which  a  junior  mortgagee,  who  had 
also  acquired  a  tax  deed  to  the  mortgaged  prop- 
erty, pleaded  the  statute  of  limitations  to  post- 
pone plaintitTs  claim  to  his  own,  plaintiS  could 
attadc  the  validity  of  the  tax  deod  if  the  action 
was  begun  before  the  statute  had  fully  run  in 
favor  of  defendant's  Interest  in  the  mortgaged 
pBOperty. 

(Ed.  Mote.-^or  ather  casa^  aaa  Limitation  of 
AcUona,  Doc  Dig.  1,172.*] 

13.  LncKTATiON  or  Action*  ({  172*)— Action 
TO  FoBsoLosE  MoBTGAQE— Limitations. 

A  junior  mortgagee  could  at  any  time  ac- 
qniie  title  from  the  mortgagor  without  the  priot 
mortgageeia  cokisent;  and,  if  aoaoired  eitlier  by 
grant  or  bjr  tax  deed  after  limitations  .had  run 
m  ^vor  of  the  junior  claimant's  interest,  or  if 
the  statute  had  fully  run  since  such  interest  was 
acquired,  the  litter  oouM  plead  the  statute  of 
llmitationa  tp  protect  his  wlMle  title  aa  againat 
the  prior  claimant,  and  not  merely  to  j^tpone 
the  senior  mortgage  to  the  lien,  so  that  the  junr 
lor  cloimant,  br  having  title  based  on  a  tax  deed 
qaieted  te  himaelf  in  an-  action  Ha>o«t  the  mort- 
gagor, could  plead  the  -  statute  t»  prenrent  tht 
enlorcement  of  the  prior  mo^gage  at  all,  thougb 
the  prior  claimant  wag  iiot  a  party  to  the  suit 
to  quiet  title.       ' 

[Ed.  Note.-^Fb^  other  casea*  aeo  Lfrnttation  of 
Actions,  Dec.  Dig.  {  172.*] 

1-4.  LmrrATiON  or.  Aonotn  (|  61t*)'-^ortott  to 

FOBGCLOSB  MomOAOB— LutiTATIONa. 

While  the  running  of  limitations  as  against 
a  subseqiient  claimant  was  not  suspended  by 
the  morteagor's  absence  from'  the  state,  it  was 
snspeaded.as  between  the  prior  mottgagaa  and 
the  mortgager. 

.  [Ed.  Note.— For  othpr  cases,  see  Umltation  of 
Actions,  Dec.  Dig.  %  84,*]    .,    ..  , 

,  Appeal  from,,  Distiilct  Ooacti  XWrd  Dis- 
trict;   C.  W.  Morse,  Ju^^  ... 

Mortsage  toi«closure  action  by  SeUna  Nix- 
4»i.  Boucofski  and  others  agalssfe  Bstiier  Och 
hen  ^acobs^B    aa^   others*      From)  a    Juds- 
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ment  denyinr  foredlosurt'  and  A ''  peraAhal 
:)iidgment  against  the  defendant  named,  plafn- 
tlffs  appeal.  Bemand'ed,  wltb  directions  V6 
enter  judgment  against"  defendant  'named, 
and  affirmed  as  modified.  <,      ■  ■     ■ 

I  'i  ,   .    .    .  - 

Allan  T.  Sauford,  for  appellants.  .  O.  & 
Patterson,   for  respqudeuts.  •:■     >.   . 

FRIGK,  J.  This  case  was  heard  and  sul)- 
mitted  at  a  former  term  of  this  court,  and 
on  November  1',  1008,  we  flfed  an  opinion  In 
the  case  by  which  the  Judgment  refusing 
a  foreclosure  of  appellant's  mortgage  was 
affirmed  and  the  Judgment  In  favor  of  re- 
spondent Jacobsen  reversed.  A  petition  for 
a  rehearing  was  filed  by  the  appellants.  Up- 
on a  consideration  thereof  we  entertain^ 
some  doubts  as  to  the  correctness  of  our 
concltislons,  and  granted  a  rehearing.  The 
case  was  again  argued  by  respective  counsel 
at  the  last  term  of  this  court.  After  rear- 
gument  we  have  become  convinced  that  the 
views  expressed  by  qs  In  the  former  opinion 
Bhonid  be  modified  in  aoine  respects,,  and  for 
that  reason,  and'  to  avoid  confusion,  that 
opinion  will  not  be  published,  but  this  opin- 
ion will  stand  and  be  published  as  the  deci- 
sion of  the  cause.  i  - 

Before  proceeding  to  the  merits,,  we  ar^ 
required  to  pa^  upon  -a.  motion  to  dismiss 
the  appeal,  npon'the  alleged  ground  that  it 
was  not  taken  within  six  months  fcom  the 
entry  of  judgment.  The  facts  disclosed  by 
the  record  upon  which  the  motion,  to  dis- 
miss is  based  are,  in  substaaco,  as  follows; 
The  action  Is  one  to  foreclose  a  mortgage. 
The  court  made  and  ;}led;  Andlngs  of. fact 
and  conclusions  of  law,  and  entered  judg- 
ment thereon  on  Mar<;h  16,  1907.  ..Theret^ft- 
er,  on  the  Stb  day.  of  Jpne,-  1007,  appellants 
moved  the  court  to  malie, additional  findings 
of  fact  and  conclusions  of  >law  in  accordance 
with  the  fact*  requested,  to  ,t>e  towidr,  The 
court  entertained., (.be  motion- of' appellants, 
bat  held  the  matter  -uadcii-  advisement  un 
til  September  21;  1907,  wbes  it  allowed  the 
additional  fbcts  and  made  thetB,  tts  patt  «t 
the  findings  In  .the  ease,'  but  I, refused  tO'  al- 
low the  additional  oonclueioos  of-  law.  No 
motion  for  a  new  tisini  was  mcido  In  the 
court  below.  The.  noticei, of >•  appeal  Was 
served  and  filed  on  March  .8^^1908.  It  is  oob- 
tended  by  reqrandent  -  Salt.  Lalie  Investmmt 
Company  tbat,  in<the  absence  :of  a-  motioA 
for  a  new  trial,  the  Juflgniont  became  and 
remained  final  from  the  date  of  tts  entry, 
to  wit,  March  16,  1907,  and,  as  the  appeal 
was  not  taken  within  six  months  from  tbat 
date,  the  appeal  la  of  no  effect,  and  should 
be  dismissed.  Upcm  the  other  band,  apfpel^ 
lanfes'  counsel  insists  that  pending  the  mo^ 
tion  for  additional  tindings'  and  oonclasions 
of  law  the  judgment  was  not  final  tor  the 
purposes  of  an  appeal,  and  that  it  did  not 
become  so  until  tbe  courf  either  allowed  or 
disallowed  tbe  additional  fludings  and  cotf- 
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elusions'  of  law.- '  It  is  contended  that,  while 
tbe  .  question  .wbether  additional  findings 
anid  conclusions  of  law  should  be'  made  or 
not  was  pending,  the  judgment  was  subject 
to  be  changed  by  the  court,  and  hence  not  4 
final  nor  an  appealable  Judgment.  Bespondr 
efits'  Counsel  answers  this  contention  by  the 
as^ei'tlon  that  the  court  had  po  authority  to 
entertain  the'  motion,  nor  to  allow  or  make 
additional  findings  of  fact  or  conclusions  of 
Ifew  after  the  entry  of  Judgment,  and'  thercr 
fore  the  Jud.?nient  was  final,  notwithstand- 
ing the  pendency  of  the  motion  of  appellaiits. 
Section  3168,  Rev.  St.  1898,  was  amended  by 
chapter  150,  p.  228,  Laws  1907,  Which  amend- 
ment expressly  authorized  the  trial  court  to 
do  Jnst  what  was  done  in  this  case.  'While 
counsel  for  respondents,  does  not  question 
tbe  court's  authority  to  maJse  additional  find- 
ings of  fact  and  conclusions  of  law  as  pro- 
vided by  the  amendment  referred  to,  he  In- 
sists that  the  amendment  cannot  be'  applied 
to  this  case  for  the  reason  that  the  original 
Judgment  was  entered  on  March  i6,  1907, 
while  the  amendment  did,  not  go  into  effect 
iintil  March  23th  of  the  same  year.  'Waiv- 
ing th.e  question  as  to  whether  the  court 
bad  the  inherent  power  to  entertain  a  mo- 
tion for  additional  findings  of  fact  and  con- 
clusions of  law  after  the  entry  of  the  Judg- 
ment during  the  term  at  which  it  was  en- 
tered, or  while  the  action  remained  pending 
in  that  court  as  hereafter  stated,  we  have 
00  doubt  the  court  had  the  power  to  enter- 
tain the  motlpn  in  this  case  In  view  of  tbe 
ani,endment  referred  to.  WWle  it  is  true 
that  .ft  party's  rights  in  a.  Judgment,  as  a 
geijeral  rule,  may  not  be  affected  by  legisla- 
tive acta  passed  or  which  becon^c)  eftectjv^ 
after  tbe  entry,  of  judgment,  -the  rule  i^ocs 
no.t  appjy  to  .laws  which  aye  merely  remedi- 
al, and  wtalcb  .ot>^y  .alTect  matters  of;  pro* 
cedure  or  pract|^-e,  ;Tbe  amendment  In  no 
way  affected  respondents'.  rl^its.Jn  the  Judg- 
ment Thewnly; way. that  reppondiepts  wera 
affected  waa.by  extending  t|ke  night  of  api 
peal  to  appeVauts  while  the;  ntotion  to  amend 
the  findings,  and  -conclusions  ,was  pending. 
The  Ki%isiature.  within  proper  litaits,  might 
bave  .extended  this  right  directly.  In  any 
enrent,  the  amendment  related  to  a  matter 
of  procedure  merely,  and  1  this .  would  apifly 
te  all  pending  actions  unless  limited  tu  fu* 
tnre  actieos.  In  1  Lewis'  Sutb.  Stat  Const. 
{674,  tlie  author  Says:  "W^taere  a  newstat^ 
ate  deals  with  procedural  only,  prima  facie; 
it  applies  to  all  actions— ^bose  which  have 
accrued  or  are  pendiai^  a'nd  to  future  ac- 
tions." .  Further' on  in  the  same  section  it  is 
said :  "A  remedy  may  be  provided  fot  ex- 
isting rights,  a  new  remedy  added  to  or  sub- 
stituted for  those  which  exist.  Every  case 
must,  to  a  considerable'  extent, 'depend  on  its 
own  circumstances.  GeniBral  words  in  re- 
medial statutes  may  be  applied  to  past  trans- 
actions and  pending  cases,  according  to  an 
iudlcationi   ot  'legislative  intenti   aind   this 
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may  be  greatly  inflnenced  by  cimsideratlonB 
of  convenience,  reasonableness  and  justice." 
In  section  686  of  the  same  volume  It  Is  said : 
"Statutes  enacted  to  promote  and  facilitate 
the  administration  of  Justice  are  prominent 
in  the  category  of  remedial  statutes."  Sec- 
tion 8490,  Comp.  Laws  1907,  provides:  "An 
action  Is  deemed  to  be  pending  from  the 
time  of  Its  commencement  untn  its  final  de- 
termination upon  appeal,  or  until  the  time 
for  appeal  has  passed,  unless  the  Judgment 
is  sooner  satisfied."  This  action  was  there- 
fore pending  when  the  act  amending  sec- 
tion 3168  went  Into  effect;  and,  as  such 
amendment  pertained  merely  to  a  matter  of 
procedure,  we  are  clearly  of  the  opinion  that 
the  amendment  applied  to  this  as  well  as  to 
all  other  pending  actions.  Moreover,  the 
right  to  an  appeal  is  a  constitutional,  as 
well  as  a  valuable,  right,  and  ought  not  to 
I>e  denied  except  where  it  is  clear  the  right 
does  not  exist,  or  has  been  lost  or  abandon- 
ed. The  motion  to  dismiss  the  appeal  is 
therefore  denied. 

In  proceeding  to  the  merits  it  will  be  neces- 
sary to  refer  to  the  pleadings  and  findings. 
The  action  was  commenced  July  14, 1905,  and 
the  appellants,  in  substance,  alleged  in  their 
complaint  that  on  September  5,  1894,  the 
defendant  Esther  Cohen  Jacobsen  executed 
and  delivered  her  promissory  note  for  $612 
payable  in  one  year  to  the  order  of  Lewis 
P.  Kelsey  and  James  K.  Gillespie;  that  to 
secure  the  payment  thereof  the  maker  made 
and  delivered  to  the  payees  a  mortgage  upon 
certain  premises  in  Salt  Lake  City;  that  ap- 
pellants are  the  owners  of  said  note  and 
mortgage;  that  shortly  after  said  note  ma- 
tured the  payer,  Esther  Cohen  Jacobsen,  de- 
parted  from  the  state  of  Utah,  and  remain- 
ed a  nonresident  thereof  and  absent  there- 
from continuously  for  a  period  of  five  years; 
that  no  part  of  said  note  was  paid;  that  the 
respondent  Salt  Lake  Investment  Company 
claims  'some  rights  to  or  Interest  in  the 
mortgaged  premises,  tiat  that  its  right  or 
claim  is  Junior  and  inferior  to  appellants' 
right  Appellants  prayed  for  Judgment  for 
the  amount  of  the  note  with  interest,  and 
for  a  foreclosure  of  the  mortgage  and  a  sale 
of  the  mortgaged  premises.  Personal  service 
was  had  upon  all  the  defmdants,  and  all 
of  them  appeared  by  filing  a  Joint  answer, 
but  the  Salt  Lake  Investment  Company  (here- 
after Btyted  respondent)  alone  seems  to  have 
aiveared  at  the  trial  and  defended  the  ac- 
tion. The  Joint  answer,  after  making  cer- 
tain admissions,  set  forth  the  following  de- 
fenses: (1)  That  the  appellants  were  not 
the  owners  of  the  note  in  question;  (2)  that 
the  premises  had  been  sold  for  taxes,  and 
that  respondent  had  acquired  a  tax  deed  for 
the  same;  (3)  that  the  action  was  barred  by 
virtue  of  subdivision  2,  {  2875,  Rev.  St  1898, 
which  provides  that  an  action  upon  an  in- 
strument in  writing  must  be  commenced 
within  six  years  after  the  cause  of  action 
accrues;   and  (4)  that  on  the  5tb  day  of 


July,  1906,  In  an  action  thwetotore  com- 
menced and  pending  in  Salt  Lake  county 
against  said  Esther  Cohen  Jacobsen,  the  re- 
spondent obtained  a  Judgment  and  decree  by 
which  the  title  to  said  premises,  as  against 
said  Esther  Cohen  Jacobsen,  was  quieted  In 
respondent  Appellants  filed  a  reply  In  which 
the  afiarmative  allegations  of  the  answer  are 
denied.  The  court  in  substance,  found  that 
the  note  and  mortgage  were  executed  and 
delivered  as  alleged;  that  appellants  are 
the  owners  thereof;  that  no  payments  had 
been  made  thereon;  that  the  payer,  Esther 
Cohen  Jacobsen,  shortly  after  said  note 
became  due,  in  the  fall  of  1895,  removed  from 
the  state  of  Utah,  and  has  since  such  removal 
I>een  a  nonresident  thereof,  and  for  more 
than  five  years  was  absent  therefrom;  that 
on  the  25th  day  of  February,  1897,  the  re- 
spondent obtained  a  tax  deed  for  said  prem- 
ises for  delinquent  taxes  for  the  year  1894, 
and  that  on  July  5,  1905,  in  an  action  there- 
tofore commenced  and  pending  in  Salt  Lake 
county,  Utah,  wherein  respondent  was  plain- 
tiff and  said  Esther  Cohen  Jacobsen,  the 
maker  of  said  note,  was  defendant,  the  re- 
spondent obtained  a  decree  quieting  the  title 
to  said  mortgaged  premises  In  respondent  as 
against  said  Esther  Cohen  Jacobsen.  As  a 
conclusion  of  law  the  court  found  that  the 
action  was  barred  generally,  and  entered 
Judgment  in  favor  of  respondent  and  against 
all  of  the  appellants  for  costs,  and  refused 
to  enter  a  Judgment  of  foreclosure,  and  also 
refused  a  personal  'judgment  against  said 
Esther  Cohen  Jacobsen  upon  said  note,  from 
which  Judgment  this  appeal  is  prosecuted. 

Appellants  have  assigned  numerous  errors, 
but  rely  principally  upon  the  following:  (1) 
That  the  court  erred  In  not  finding  as  con- 
clusions of  law  that  the  plaintiffs  were  en- 
titled to  a  decree  of  foreclosure;  (2)  that 
they  were  entitled  to  a  personal  Judgment 
against  Esther  Cohen  Jacobsen  for  the 
amount  dne  on  the  note;  and  (3)  that  the 
conrt  erred  In  Its  conclusions  of  law  la 
holding  the  action  barred  generally,  and  fur- 
ther, that  the  conrt  erred  in  entering  Judg- 
ment in  favor  of  respondents  and  against  the 
appellants,  and  in  not  entering  Judgment  In 
accordance  with  ttie  requested  conclusions  of 
law  as  indicated  above.' 

Referring  to  the  last  assignment  first  <ra 
remark  that  this  conrt  Is  committed  to  ttie 
doctrine  that  any  person  who  claims  title 
to,  or  an  interest  in,  or  a  lien  npon,  any  real 
estate  may  Invoke  the  aid  of  the  statute  ot 
limitations  as  against  a  claimant  whbse  claim 
is  prior  in  time  to  the  person  invoking  ths 
aid  of  the  statute,  whea  the  prior  claim  has 
been  barred  by  the  statute  of  limitatioiu. 
Graves  v.  Selfred,  31  Utah,  203,  87  Pac.  674i 
Counsel  for  appellants  contends  that  the  de> 
cision  Just  referred  to  goes  too  far  in  that 
it  permits  a  Junior  claimant  to  invoke  the 
aid  of  the  statute  so  as  to  de&at  the  action 
against  a  debtor  in  a  case  where  the  ran* 
nlng   of    the   statute  has   been   suspended 
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against  htm  byreuon  of  bis  absence  from 
tbe  state.  The  view  contended  for  by  coim<- 
ael  seoDB  to  be  tbe  view  Ibat  wu  taken  by 
the  trial  coort,  and  hence  a  Jndgment  waa 
denied  as  against  the  Mbtor  upon  the  sole 
gronnd  that  tbe  action  was  barrad,  not  only 
as  against  vespcRtdent's  daim,  but  likewise 
as  against  the  d^tor,  although  the  court 
found  that  the  original  debtor  had  been  a 
nonresident  of  and  absent  from  tbe  state 
ever  since  tlte  cause  of  action  had  aecrued, 
It  was  not  held  In  Graves  v.  Selfred,  supra, 
that  because  an  action  is  twrred  in  faTOr  of 
a  junior  claimant,  It  is  likewise  barred  in 
favor  of  a  debtor.  This  questloa  was  not 
presented  in  that  case,  and  hence  not  decided. 
Indeed,  on  page  212  of  31  Utah,  page  676  of 
S7  Pac,  Mr.  Justice  Btranp,  In  referring  to  the 
bar  of  the  statute  mo  far  as  it  atrected  the 
note,  said:  "It  may  be  assumed  that  the 
action,  on  the  fwe  of  the  note,  Is  not  bar^ 
red."  If  the  action  was  not  barred  as 
against  the  note,  whdcb  was  only  evidence 
of  the  debt,  then  the  action  to  recover  such 
debt  oonid  not  have  been  barred  as  between 
tbe  debtor  and  creditor.  Counsel  for  appel- 
lants, however.  Insists  tliat  in  any  eVint  the 
bar  of  tbe  statute  can  be  invoked  by  the 
Junior  claimant  <Hily  to  the  extent  of  bis  lien 
on  the  property.  In  otber  words,  tbe  junior 
claimant  may  Invoke  the  aid  of  .tbe  statute 
so  as  to  postpone  the  senior  Hen,  if  baned 
by  the  statute^  t«  tbat  of  the  jmiioB  lien,  and 
when  the  junior  lien  has  been  satisfied  out  of 
the  property,  the  surplus,  if  aay,  mnstlt^ 
applied  tn  satlsf  aetion  of  tA»  senior  or  barred 
UcB.  This  contwtlon  is.  baaed  upon  the  equi- 
table principle  that,  so  long  as  tbe  debt  is  not 
barred  as  between  the  debtor  and  creditor, 
tbe  right  to  subject  the  propeirty  pledged  as 
security  to  flie  Mtlsfaetlenxif  tbe  debt  is  not 
lost  This  BO  doubt  is  sound  equitable  doc- 
trine, and  in  some  states  Is  enforced,  not  only 
as  tietween  the  debtor  and  creditor,  but  also 
as  l)etween  tbe  senior  and  ^nior  claimants  If 
the  Junior  claimant  had  either  actual  oc  con- 
structive notice  of  tbe  senior  lioi  lUpoa  tbe 
property. 

K«ndt  V.  PorteiAetd,  66  Iowa,  412,  9  N. 
W.  322.  First  Nat.  Bank  v.  Woodman,  03 
Iowa,  668,  62  N.  W.  28v  57  Am.  St.  Bep.  287, 
and  Rlchey  v.  Sinclair,  167  111.  184,  47  N.  B. 
364,  are  cases  which  illustrate  the  doctrine, 
and  apply  the  ivindple  as  between  the  daUn- 
ants  so  kmg  as  the  debt  is  not  barred  against 
tbe  debtor.  Other  ooorts,  however,  apply  a 
different  mle,  as  appears  £rom  the  cases  dted 
by  Mr.  Justine  Strnup  In  Oravee  v.  geifred, 
supra.  But  in  deoldtug  that  case  tliis  court 
was  not  called  to  pass  upon  the  rights  of  dif- 
ferent claimants  of  the  (Nroperty  or  the  effect 
the  statute  of  limitations  might  have  with 
respect  to  their  Interests.  All  that  was  pre- 
sented In  that  case  was  whether  a  subsequent 
claimant  could  invoke  the  aid  of  tbe  bar  of 
the  statute  as .  agatnst  a  prior  one,  and  all 
tbat  was  deeUted' was, that  the  subsequent 
tiaimant  could  invoke  tbe  statute  to  protfict 


his  Interest  or  claim  In  or  to  fhe  property 
conatituting  the  subject  of  the  action.  The 
questioms  wltb  respect  to  the  eCFect  of  tbe 
statute  of  limitations  as  l>etweeai  different 
claimants,  and  when  and  under  what  drcumr 
stances  tbe  statute  may  be  Invoked  by  dif- 
ferent daimanta,  and  what,  if  any,  effect 
the  extenalon  of  the  time  of  payment  by  tbe 
original  mortgagee  to  the  mor^agor,  or  tb^ 
tolltag  of  tlie  statute  through  the  mortgagor's 
absence  frem  the  state,,  baa  upon  the  various 
claimants,  now  arises  for  the  first  time.  Up- 
on this  question  .the  courts .  are  -in  apparent 
conflict;  some  enforcing  one  rule,  some  anr 
other.  Where  it  is  held  that  a  Juni(»r  clalm'- 
ant  takes  subject  to  all  prior  claims  of  which 
he  had  actual  or  constructive  notice^  anc^  con- 
tinues so  to  hoUi  until  the  prior  dalm  Is 
barred  against  ttte  original  debtor,  there  Is 
but  little  difficulty  In  determining  the  jun* 
lor  claimant's  rights.  So  long  as  tbe  prior 
dalm  Is  enforceable  as  against  the  orig- 
inal debtor,  it  is  equally  enforceable  as 
against  the  Junior  claimant  in  so  far  as  it 
affects  bis  claim.  Many  of  tbe  courts  now 
enforce  tbe  role,  however,  tbat  a  junior 
daimant  may  invoke  the  aid  of  tbe  statute 
aotwltbsUuidlBg  the  debt  la  not  barred  as 
against  the  original  debtor.  But  even  among 
those  courts  there  is  some,  diversity  of  opin- 
ion, and  the  resuUs  reached  by  them  do  not 
always  square  wltb  tbe  rale  upon  which  tbe 
results  are  apparently  tmsed.  ThiSk  however, 
it  seems  to  us,  arises  largely  from  the  fact 
that  some  courts  follow  the  rule'to  a  certain 
extent,  and  in  a  partibcBlaF  case^  for  what  te 
tbcm  seems  a  good  reason,  depart  from  it  la 
favor  of  some  rule  adopted  by  some  other 
court,  while  others  follow  tbe  rule  to  Its 
logical  conolaBloa  la  all  oaees  where  it  can 
be  applied.  The  weight  of  authority  un- 
doubtedly is  to  the  effect  tbat,  before  aioy 
•ne  else  liaa  acquired  an  •  interest  in  tbe 
mortgaged  property,  tbe  first  mortgagee  may, 
hy  agreement  with  the  oMrtgagor,  extend  tbe 
time  of  payment,  or  may  reoeive  any  pay- 
ment or  new  promise  which  has  tbe  effect  of 
reviving  tbe  debt  or  extending  the  time  of 
payment,  and  such  extensions  will  be  bind- 
ing upon  any  subsequent  claimant  No  suck 
extension,  however,  wfil,  without  his  con- 
sent, affect  tbe  right  of.  the  Junior  claim- 
ant to  successfully  interpose  the  bar  of  the 
statute  if  such  extensions  are  made  after 
he  has  ajoqulred  bis  interest  mIii  the  mort- 
gaged premises,  and  of  which  the  fl|rst  mort- 
gagee had'  either  actual  or  constructive  no- 
tice. AS'  we  bave  said,  we  are  committed 
to  tbe  doctrine  that  a  subsequent  claimant 
may  invoke  tbe  bar  of  the  statute  as  against 
a  prior  daimant.  Tbe  question  therefore  is 
under  what  drcumstances  and  to  what  extent 
may  he  do  soT   ■ 

This  action  was  commenced  pursuant  to 
section  3498,  Gomp.  Laws  1907,  which,  in 
part,  provides:  "Th«e  can  be  but  one  action 
for  the  reco«ry  of  any  debt- or  the  enforce- 
ment of  any  rl^t  aeoured  by  mortease  upon 
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real  estate  or  'peDsonal-  property,  which  ac 
tlou  must  be  Ih  accordance  with  the  prori- 
8loua  of  this  chapter.  Judgment  shall  be  giv- 
en adjudging  the  amount  due,  with  costs  and 
disbursements,  and  the  sale  of  the  mortgaged 
property."  The  section  following  provides 
that  a  general  execution  may  Issue  against 
the  debtor  only  after  a  sale  of  the  mortgaged 
property.  Under  statutes  similar  to  the  fore- 
going the  Supreme  Court  of  California  hAS 
frequently  held  that  there  is  no  personal  lia- 
bility upon  the  part  of  the  mortgagor  except 
ftfter  a  sale  of  the  mortgaged  property,  and 
then  only  for  any  deflcieuey  remaining  after 
the  proceeds  of  the  sale  have  been  applied  to 
the  discharge  of  the  debt.  And,  further,  that 
the  personal  liability  of  the  mortgagor  can- 
not, without  hia  consent,  be  enforced  until 
after  the  sale,  and  for  the  deficiency  only. 
Among  the  numerous  California  cases  that 
might  be  dted  we  refer  to  the  following: 
Biddel  V.  Brlzsolara,  64  Oal.  362,  80  Pac. 
W9;  Brown  y.  WllUs,  07  Oal.  235,  7  Pae 
682;  McKetn  ▼.  German  Am..Sav.  Bank.  US 
Cal.  334,  50  Pac.  C56. 

'  This  court  In  an  early  case  ha«  also  rec- 
ognized the  doctrine  that  there  ~U  but  one  ac- 
tion permitted  for  the  recovery  at  a  debt  se- 
cured by  mortgage.'  Bacon  t.  Raybould,  4 
Utah,  857-361,  10  Pac.  481,  U  Pac.  5ia 
F^om  this  case  it  is  apparent  that  ah  action 
to  foreclose  a  mortgage  in  this  estate  is  es- 
sentially an  action  In  rem,  and  can  be  pros- 
ecuted Just  as  successfnlly  upon  constructive 
service  in  so  far  aa  the  property  only  is 
sought  to  be  reached  as  It  can  by  personal 
•ervice  upon  the  -  mortgagor;  the  only  dif- 
ference being  that  In  case  of  constructive  no- 
tice merely  no  personal  Jndgment  in  the  ac- 
tion maybe  obtained  against  the  mortgagor 
for  any  deficiency  that  may  exist  after  sale, 
while,  if  personal  service  is  obtained  upon 
him  within  the  state,  a  Judgment  may  be 
rendered,  and  a  general  execution  Issued 
thereon.  Bat  the  fact  that  a  personal  Jndg- 
ment cannot  be  had  without  personal  service 
la  of  no  great  Importance,  since  in  case  of 
deficiency  the  amount  thereof  continues  as  a 
subsisting  debt  owing  by  the  nonresident 
toortgagor,  and  an  action  may  be  maintain- 
ed against  him  for  the  amount  thereof,  and 
a  Judgment  obtained  and  enforced  as  though 
no  mortgage  had  been  given.  Blumberg  t. 
Birch,  99  Cal.  416,  34  Pac.  102.  37  Am.  St 
Rep.  67.  We  have  referred  to  these  cases 
for  the  purpose  of  showing  that  there  Is  no 
valid  reason  why  the  time  to  foreclose  the 
mortgage  should  be  extended  upon  the 
ground  that  the  mortgagor  is  a  nonresident 
of.  and  absent  from,  the  state. 

The  mle,  therefore,  that  requires  a  first 
llenholder  to  foreclose  his  Hen  within  the 
statutory  time  as  against  a  Junior  claimant 
works  no  greater  hardship  upon  the  senior 
claimant  where  the  mortgagor  Is  absent  from 
the  state  than  it  does  when  he  Is  present.  No 
donbt  the  absence  of  the  mortgagor  tolls  the 
•tatat*  as  to  hloo,  but  It  does  not  do  So  as  to 


the  Junior  claim&nf  s  Intnest,  who  lias  a  right 
ta> '  interpoee  the  statutory  bar  against  uay 
claim  which  la  adverse  to  his,' when  tmeh  a 
bar  exists.  This  Is  but  Just  to  the  Jvnior 
claimant,  and,  for  the  reasons  already  stated. 
It  in  no  way  affects  the  rights  of  the  senior 
claimant.  The  only  difficulty  that  can  arise 
is  to  determine  the  point  of  time  at  which 
the  statute  begins  to  van  in  favor  of  the  Jun- 
ior claim  and  the  extent  to  which  the  Junior 
claimant  may  invoice  tlie  aid  of  the  statute 
in  case  the  statute  has  been  tolled  In  favor 
of  the  senior  claimant  by  the  original  d<>bt- 
or'B  absence  from  th«  state.  With  regard  to 
the  extent  that  a  Junior  .claimant  may  In* 
Tolie  the  statute,  It  must  depend,  upon  the 
character  of  his  interest  in  the  mortgaged 
premises.  If  he  has  acquired  the  mortgagor's 
equity  of  redeutptiott — that  is,  if  he  is  a  sub- 
sequent grantee,  or,  If  be  has  acqnlred  the 
title  by  operation  of  law — nO  donbtlQ  view 
of  the.8tatute,<he  may  do  so  to  the  fun  ex- 
tent of  his  Interest ; .  that  Isi  he  may  prevent 
the  seniw  claim  from  being  made  efFeetlre 
CO  any  extent  as  against  the  mortgaged  prop- 
erty. If,,  however,  he  hah  a  lien  merely,  and 
the  equity  of  redemption  is  in  another,  or  is 
still  outstanding  in  the  mortgagor,  and  the 
fi^t  of  action  of  the  senior  claimant  is  not 
barred  aa  against  the  mortgagor,  then  the 
Jnnlor  claimant  may  invoke  the  aid  of  the 
statute  only  to  the  extent  of  protecting  his 
own  claim.  In  such  event  he  may  only  post- 
pone the  senior  claim,  and  thus  make  the 
Junior  In  effect  the  senior  claim.  If  there  be 
a  surplus  arising  from  a  sale  of  tlie  proper- 
ty after  the  Junior  claim  is  satisfied, 'the  sen- 
ior, whI(A,  by  reason  of  the  bar  of  the  stat- 
ute, has  become  the  Junior  claim.  Is  entitled 
to  this  surplus. 

The  question  as  to'  when  the  statute  begins 
-to  run  In  favor  of  the  subsequent  grantee  or 
Junior  lien  claimant,  in  view  of  the  conflict- 
ing authorities  and  the  Inlierent  equities,  Is 
one  not  so  easy  of  solution.  After  a  careful 
reading  of  the  decisions  upon  the  question, 
and  upon  a  full  consideration  of  the  funda- 
mental principles  Involved,  we  have  arrived  at 
the  following  conclusions:  That  the  bar  of 
the  statute  may  be  Invoked  by  the  subsequent 
grantee  or  Junior  lien  claimant  in  all  cases 
when  the  bar  could  be  Invoked  by  the  debtor, 
unless  the  subsequent  grantee  has,  by  agree- 
ment or  otherwise,  estopped  himself:  that 
such  grantee  or  claimant  may  also  invoke  the 
bar  In  case  the  senior  claimant  has  had  ei- 
ther actual  or  constructive  notice  of  the  snh- 
seqfiient  grant  or  lien,  although  the  right  of 
action  may  still  be  alive  as  against  the  debt- 
or, provided  the  full  period  of  time  required 
by  the  statute  has  lapsed  since  the  Interest 
of  the  subsequent  grantee  or  llenholder  was 
acquired,  and  the  senior  claimant  has  had  ei- 
ther actual  or  constructive  notice  of  such  In- 
terest for  that  period  of  time;  that  In  case 
such  interest  be  acquired  before  tiie  original 
debt  matured,  the  statute  In  favor  of  the  Jun- 
ior claimant  begins  to  rai»  from  the  time  the 
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right  tt  tctioo  agstet  th«  orisiiua  debtor  •*< 
crued ;  tbat  the  flnt  nuvteacee  nay  ettuA 
the  time  of  paymeDt  by  agreemoit  with  the 
debtor,  or  amy  reoelvw  t»j  ipayment  or  nnw 
promise  wblcb  will  either  extend  the  time 
of  payment  or  revive  the  debt,  and  If  any 
such  asreement  or  new  pctttnlae  la  made,  ez- 
teoBlon  glren,  or  payment  reeelTed,  before 
the  Interest  of  the  aabaequent  grantee  or  Jun- 
ior lien  attacbea,  or  beCore  the  senior  cilalm- 
ant  has  either  actual  or  constructive  notice, 
the  agreement,  new  promise,  or  eztensioix  will 
be  binding  upon  the  subsequent  grantee  or 
Junior  Uen  claimant,  but  If  these  tbMtgs  oc- 
cur after  the  Interest  has  been  acQuired  and 
the  senior  claimant  b«s  had  notice  as  afore- 
said, such  agreement,  new  pieomlae,  or  ezten* 
sion  will  not  toll  the  statute  as  against  the 
sabeeqaent  grantee  or  Hen  claimant  without 
his  consent ;  that  after  the  subsequent  Inter- 
est Is  acquired,  tjhe  senior  claimant  may  not 
nrlthoot  tb«  consent  of  the  subsequent  claim- 
ant. In  any  way  affect  the  subsequent  claim- 
ant's rights  tn  the  property,  except  in  so  far 
as  the  law  authorizes  this  to  be  done ;  that, 
upon  the  other  Itand,  no  agreement  of  the 
original  debtor  and  the  first  mortgagee  which 
affects  the  property  Is  of  any  concern  to  the 
subsequent  claimant  If  entered  Into  before 
his  Interest  attached ;  and  tbat  In  all  of  the 
Instances  aboTe  It  is  immaterial  whether  the 
mortgagor  Is  a  nonresident  of,  and  absent 
from,  the  state  or  not  so  far  as  the  subse- 
qnent  daimant  is  concerned.  Either  the 
presence  nor  the  absence  «!  the  n^ortgagor 
affects  the  running  of  the  statote  tta  between 
the  first  mortgagoi;'  and  a  subsequent  claiu^ 
ant,  but  has  the  effect  only  of  tolling  the  stat- 
ute as  between  the  debtor  and  the  first  mortr 
gagor. 

The  foregoing  conclusions^,  it  seems  to  us, 
are  fatriy  supported  by  the  fcdlowing  cases: 
Flllplnl  ▼.  Trobock,  134  Oal.  441,  66  Pac.  687 ; 
Hibemia  S.  &  L.  Society  ▼.  Famham,  153 
CaL  S78,  96  Pac.  11 ;  Colonial  &  U.  S.  Mortg. 
Co.  ▼.  N.  W.  Thresher  Co.,  14  N.  D.  147,  103 
N.  W.  915,  70  L.  R.  A.  814,  11$  Am.  St.  Kep. 
045;  Paine  y.  Dodds,  14  N.  D.  189,  103  N. 
W.  931,  116  Am.  St.  Hep.  674;  Wood  v.  Good- 
fellow,  43  Cal.  185 ;  Cook  y.  Union  Trust  Co., 
106  Ky.  803,  51  S.  W.  600,  45  L.  E.  A  212; 
Johnson  t.  Johnson,  81  V.0-  331;  Br^nden- 
steln  V.  Johnson,  140  CaL  29,  73  Paa  744; 
Fraters  t.  Sears,  144  Gal.  246,  77  Pac  905; 
De  Voe  r.  Rnndle,  83  Wash.  604,  74  Pac.  83a 
It  Is  not  claimed  that  all  of  the  foregoing 
cases  pass  upon  all  the  propositions  advanc 
ed,  nor  that  any  one  case  does,  but  in  all  of 
them  one  or  more  of  the  propositions  before 
stated  are  either  enforced  or  recognized.  The 
fact  of  the  absence  of  the  debtor  from  the 
state  Is,  however,  discussed  and  passed  upon 
In  three  of  the  foregoing  cases,  namely,  Flllp- 
lnl T.  Trobock,  FalM  v.  Dodds,  and  Colonial 
ft  it.  S.  Mortg.  Ooi.  V.  N.  W.  Thresher  Co. 
And  we  feel  constrained  to  follow  the  mie 
upon  that  point  as  it  is  applied  in  those  cfts- 
w^    In  the  «tli«r'^a«es  this  ipolnt  Is  not  dis- 


ednM,  and  we  hhve  fotmd  ao  slhfarB  irtdcb 
either  dlrecUy  discuss  or  pass  upon  It. 

As  we  understand  counsel  for  appellant, 
his  contention  is  that  nonreeldenoe  of  and 
absence  from  the  state  by  the  debtor  sbonld 
be  given  the  same  effect  in  ttdling  the  statute 
as  an  agreement  extending  the  time  of  pay- 
ment,  or  a  new  promise  to  pay  the  debt,  or 
a  part  payment  tha:eof  would  have  if  these 
things  occurred  before  the  subsequent  Inter- 
eat  in  the  property  was  acquired.  A  mere 
cursory  analysis  of  the  propositions  above 
stated  win  disclose  that  ther  effect  of  absence 
is  practically  the  same  as  part  payment 
would  be.  As  we  have  seen,  an  extension, 
new  promise,  or  part  payment  will  toll  tlie 
statute  only  as  to  the  subsequent  claimant 
if  made  before  he  obtains  his  Interest.  If 
made  thereafter,  the  statute  runs  as  to  him 
precisely  as  if  no  extension  had  been  given  or 
new  promise  er  payment  made.  This  is  based 
upon  Oie  equitable  principle  that  a  subse* 
quent  claimant  takes  his  Interest  subject  to 
all  the  rights  of  the  prior  claimant  as  those 
rights  existed  when  the  subsequent  Interest 
was  acquired.  Under  our  statute  the  mort- 
gaged property  constitutes  the  primary  fund 
or  thing  to  which  the  mortgagor  must  first 
resort  for  a  discharge  of  the  debt  He  ca4 
have  personal  recourse  against  his  -debtor 
only  after  this  fund  has  been  exhausted.-  Un- 
til this  is  done  he  lias  no  personal  right  of 
action  against  tbe  mortgagor  unless  the  mort- 
gagor consents  thereto.  If,  therefore,  anoth- 
er acquires  some  interest  in  this  fund  which 
is  subsequent  to  his  mortgage,  such  other  if 
a  necessary  party  to  an  action  by  which  the 
fund  is  sought  to  be  appropriated,  to  the  pay- 
ment of  the  prior  mortgage,  and  such  a 
party  may  Invoke  any  legal  or  equitable  de- 
fense which  will  protect  his  Interest  precise- 
ly the  same  as  a  prior  claimant  may  to  pro- 
tect his.  With  respect  to  each  other  they 
are  Interested  in  the  same  fund,  and  each 
may  protect  his  interest  to  the  full  extent 
The  absence  of  the  original  debtor  from  the 
state  can  thus  have  no  effect  upon  the  re- 
spective rights  of  the  parties  to  the  fund 
which  is  within  the  state,  and  to  which  the 
first  mortgagor  must  resort  for  the  payment 
of  his  claim  in  so  far  as  It  affects  a  subse- 
quent claimant  So  far  as  it  affects  the  ab- 
sent debtor,  and  so  long  as  no  one  else  has 
acquired  an  interest  in  the  property,  It  may 
be  reached,  or  the  debtor's  interest  therein 
may  be  resorted  to  at  any  time  within  which 
the  personal  right  of  action  exists  against 
the  debtor.  But  the  right  to  maintain  an 
action  against  the  debtor  by  reason  of  his 
absence  from  the  state  does  not  also  continue 
the  right  as  against  the  Subsequent  claimant 
As  to  him  and  his  interest,  If  the  right  of 
action  has  thus  accrued  against  the  debtor, 
the  action  must  I>e  commenced  within  the 
six  years  from  the  time  Hadi  interest  was 
acquired  If  the  prior  claimant  had  notice  of 
it  or  within  six  years  after  mtdb  notice  was 
acquired;  and.  If  not  ■«  oenunenoM*  the  wb-. 
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s6<]tient  dabaant  tnay'lnrokb  tiie  bar  of  Qie 
statute  to  the  full  extent  of  his  interest 
But  It  Is  contended  by  counsel  for  appellants 
that  In  no  event  may  the  subsequent  claim- 
ant Invoke  the  bar  of  the  statute  as  against 
a  prior  claim  except  to  protect  the  Junior 
claimant's  Interest  This  Is  tme,  but  he 
may  Invoke  it  to  the  full  extent  of  that  in- 
terest; and,  if  be  has  acquired  the  equity 
of  redemption  from  the  original  mortgagor, 
or  In  some  other  way  has  succeeded  to  the 
title,  he  may  protect  this  title. 

Applying  the  doctrine  to  this  case,  It  ap- 
pears from  the  answer  and  the  court's  find- 
lugs  that  the  respondent  claims  a  right  to 
the  mortgaged  property  by  virtue  of  a  cer- 
tificate of  tax  sale  dated  December  21,  1894, 
and  a  tax  deed  issued  thereon  dated  Feb- 
ruary 25,  1897,  for  unpaid  taxes  for  the  year 
IS&i.  The  interest  of  respondent  thus  dates 
from  the  time  the  property  was  sold  for 
taxes.  The  mortgage  was  executed  Septem- 
ber 6,  1894.  Respondent's  Interest  was  ac- 
quired subsequent  to  the  interest  of  appel- 
lants' assignors,  whose  interest  is  thus  prior 
in  time.  Ck>un6el  does  not  contend  that  ap- 
pellants did  not  have  notice  of  the  Issuance 
of  the  tax  deed,  but  he  contends  that  the  deed 
Is  void,  and  hence  constitutes  nothing  more 
than  a  lien  against  the  property,  which  Hen 
the  respondent  has  a  right  to  protect,  but 
can  claim  no  more.  If  there  were  nothing 
but  this  tax  deed  in  the  way,  counsel's  con- 
tention would  be  sound,  and  entirely  in  har- 
mony with  the  doctrine  heretofore  stated. 
But  before  this  action  was  commenced  the  ti- 
tle to  the  premises  In  question  had  been 
quieted  in  respondent,  in  an  action  instituted 
for  that  purpose  against  the  original  mort- 
gagor, the  owner  of  the  property.  But  coun- 
sel for  appellants  insists  that,  although  the 
title  and  equity  of  redemption  has  passed 
from  the  original  mortgagor,  and  is  now  vest- 
ed in  respondent,  this  In  no  way  aCFects  ap- 
pellants' rights,  since  they  were  not  made 
parties  to  the  action  to  quiet  the  title;  that 
they  still  have  the  right  to  Insist  that  the 
tax  deed  constitutes  a  mere  lien  against  the 
property.  While  it  is  axiomatic  that  a  per- 
son's rights  in  the  subject  of  the  action  may 
not  be  atTected  by  a  Judgment  to  which  be 
was  not  made  a  party,  yet  the  real  question 
Involved  always  is,  how  are  such  rights  af- 
fected by  the  Judgment?  As  we  have  seen, 
appellants'  interest  in  the  property  attached 
September  5,  1804.  The  right  of  action  ac- 
crued one  year  thereafter,  and  not  later  than 
September  6,  189.5.  At  that  time  respondent 
had  already  acquired  Its  interest  The  mort- 
gagor left  the  state  "shortly  after"  the  right 
of  action  had  accrued;  but,  as  we  have 
pointed  out  this  did  not  have  the  effect  of 
tolling  the  statute  as  against  respondent 
who,  at  the  time  the  right  accrued,  was  a 
necessary  party  to  any  action  to  foreclose  the 
mortgage.  Appellants  therefore  had  the  full 
statutory,  period,  aamely  six  jears  tzon  the 


time  thd  cause  of  acttob  scernMl,  wttbln 
^rlilch  to  commence  an  aotion  to  foreclose  the 
mortgage,  and  If  brought  within  that  time 
the  mortgage  would  have  been  the  senior 
lien.  They  could  also  have  brougnt  the  ac- 
tion at  any  time  afterwards,  by  reason  of 
the  mortgagor's  abaeocie  from  the  state,  so 
long  as  the  right  of  action  continued  alive 
against  him,  but  If  commenced  after  the  six 
years,  respondent's claimto  the  extent  there- 
of would  have  been'  superior  to  apijellants' 
claim.  This,  counsel  conttinds,  was  the  stat- 
us of  the  matter  whsn  this  action  was  com- 
menced, for  the  reason  that  the  tax  deed  con- 
stituted no  more  than-  a  prior  li«i  against  the 
property.  We  think  not  The  respondent 
had  the  right  to  aoQuire  the  equity  of  re- 
demption— ^that  is,  the  title  to  the  mortgaged 
premises — at  any  time  without  appellants' 
consent;  and.  If  Such  title  was  acquired  at 
any  time  aft«  the  statute  had  van  In  favor 
of  respondent's  Interest,  "or  If  acquired  be- 
fore, but  the  statute  had  fully  run  since  this 
interest  had  attached,  and  before  the  com- 
mencement of  the  action  to  fdrecloae  the 
mortgage,  respondent  could  offer  the  bar  of 
the  statute,  not  only  to  protect  Its  former 
lien,  but  could  do  so  to  protect  the  title  It- 
self. Its  interest  then  covered  the  entire 
property,  and  it  could  Interpose  the  bar  as 
to  its  entire  Interest  If  it  could  Interpose  it 
to  any  extent,  and  counsel  for  appeillants 
frankly  concedes  that  it  could  Interpose  the 
bar  for  the  the  protection  of  its  tax  Ilea. 
While  counsel  for  respondent  contends  that 
appellants  cannot  In  this  action  attack  the 
validity  of  the  tax  deed,  we  think  they  coald 
do  So  provided  this  action  had  been  commen- 
ced before  the  title  to  the  land  was  quieted 
in  the  respondent,  or  before  the  statute  had 
fully  run  in  favor  of  Its  interest  in  the  mort- 
gaged property.  The  action  to  quiet  the  title 
in  this  case,  in  so  far  as  appellants  are  con- 
cerned, had  the  same  force  and  effect  as  If 
Esther  Cohen  Jacobsen,  the  original  mortgag- 
or, had  conveyed  the  land  by  deed  to  the  re- 
spondent after  It  had  acquired  the  tax  deed. 
Appellants  In  no  way  could  either  prevent  or 
question  respondent's  right  to  acquire  the  ti- 
tle at  any  time  from  the  mortgagor.  Nor 
could  they  refrain  from  bringing  their  actloh 
after  respondent's  Interest  had  been  acquired 
upon  the  ground  that  the  Interest  was  only  a 
lien,  and  as  to  appellants  must  always  remain 
such.  By  neslectlng  to  Institute  suit  appel- 
lants took  the  chances  that  the  Interest  al- 
though only  a  lien  when  acquired,  may  never- 
theless ripen  into  a  complete  title,  and  thus 
constitute  a  bar  against  them,  not  only  so 
as  to  postpone  their  claim,  but  to  prevent 
Its  enforcement  against  t)ie  property  at  alL 
This  is  Just  what  had  happened  before  this 
action  was  commeiK'ed,  and  hence  we  are  of 
the  opinion  that  in  so^^,  far  as  the  low^ 
court  refused  to  enter  a  Judgment  of  fore- 
closure, the  ruling  Is  clearly  right 
But  is  (he  Ju0gu)^t  la  <aror  of  Esther  («»• 
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lien  Jacotwen  the  original  debtor  also  xigitt'?' 
We  ttaiuk  not  As  to  ber  tlie  riglit  of  action 
atlU  subsisted.  Tbe  statute  was  tolled,  as  to 
her  by  reason  of  her  absence  from  tbe  state, 
and  no  other  defense  was  Interposed  by  her. 
The  right  to  sue  her,  therefore,  was  a  substst- 
Ing  right  when  the  action  was  commenced, 
and  as  the  plea  of  the  statute  of  limitations 
constltnted  no  defense  in  her  favor,  tbe  Judg- 
ment in  ber  favor  is  erroneous.  The  result, 
therefore,  is  precisely  the  same  as  tbat  ar- 
rived at  in  the  former  opinion,  but  baaed 
upon  somewhat  different  grounds. 

It  follows  that,  in  view  of  the  record  as 
it  now  stands,  the  court  erred  in  not  making 
findings  and  conclusions  In  favor  of  appel- 
lants and  against  the  defendant  Bnther  Cohen 
Jacobsen  for  the  amount  due  upon  the  note, 
and  in  not  entering  a  personal  judgment 
against  her  tor  the  amount  that  the  court 
might  find  due,  with  accrued  interest  and 
costs.  The  case  is  therefore  remanded  to 
tbe  trial  court,  with  directions  to  make 
tbe  necessary  findings  and  conclusions  of  law 
in  conformity  with  the  views  herein  express- 
ed, and  to  modify  the  Judgment  by  entering  a 
Jndgment  against  the  defendant  Blether  CobeD 
Jacolieen  for  the  amount  that  the  court  may 
find  due  on  said  note,  with  accrued  interest 
and  coats.  Neither  party  to  this  appeal  to 
lecover  costs  in  this  court. 

STRAtJP,  C.  J.,  and  McCARTY,  J.,  concur. 


FRENCH  V.  TAYLOR  et  al. 

(Snpreme  Court  of  Wnshington.     Sept.  26, 
1900.) 

1.  HUSBARD   AND  WtT%  (|   270*)— COMMtTNITYi 

Pbopkbtt  —  Actions  to  Fobeclobb  Lien  — 
Pbocebs. 

Both  bnsband  and  wife  are  necessary  par- 
ties to  a  proceeding  to  foreclose  a"  lien  on  com- 
mnnity  property  which  by  statute  most  be 
broaxht  egaino''  the  ownera,  and  snch  proceed- 
ing is  void  unless  both  are  made  parties  and 
served. 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 
Wife,  Cent  Dig.  f  876% ;   Dec.  Dig.  §  270.*] 

2.  Taxation  (8  809*)— Sate— Action  Against 
Claimant. 

By  express  provision  of  statute  a  taxi  fore- 
closure proceeding  may  be  brought  against  the 
actual  owner  of  the  property  or  against  one  in 
whose  name  it  is  assessed,  so  that  a  coihplaint 
in  an  action  by  a  wife  to  recover  commnnity 
property  sold  under  tax  foreclosure  proceedingif 
on  the  ground  that  the  husband  was  not  served 
with  notice  of  application  to  foreclosa  did  not 
state  a  caoae  of  action  where  it  failed  to  show 
want  of  service '  on  the  person  to  whom  tht 
property  was  assessed. 

[Ed.    Note. — For   other   cases,    see   Taxation, 
Cent.  Dig.  |  1601 ;   Dec.  Dig.  i  800.*] 

a  Taxation  <g  809*)— Tax  Sau>-Actios  to 
Recoveb  Land. 

In  order  to  recover  land  sold  under  fore- 
closure of  certificate  of  delinqnency,  plaintiff 
must,  under  the  statute,  show  the  Invalidity  of 
the  tax  eaie,  and,  where  plaintifE  relies  oq  want 
of  service,   the  complaint  must  show   want  of 


service  ob  the  person  to  wkom  the  property  was 

assessed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1601;    Dec.  Dig.  I  809.*] 

Department  1.  Appeal  from  Superior  Court 
King  County;    Mitchell  Gilliam,  Judge. 

Action  by  Alice  I.  French  against  Washing- 
ton Taylor  and  others.  From  a  Judgment  of 
dismissal,  plalntifC  appeals.    Affirmed. 

Howard  Waterman  and  Smith  &  Cole,  for 
appellant .  James  Hart  and  Jay  <X  AUen, 
for  respondents. 

FUIiliSaTON,  J.  AUce  L  French  brought 
this  action  to  recover  possession  of  a  certain 
parcel  of  real  property  situated  in  King 
coanty.  A  demurrer  was  interposed  and  sus- 
tained to  the  complaint  and  on  ber  election  to 
stand  on  tbe  complaint  Judgment  of  dismissal 
and  for  costs  was  entered  against  her.  Fr<Hn 
the  Jndgment  she  appeals. 

In  ber  complaint  the  appellant  alleged  that 
the  property  in  question  was  on  and  prior  to 
November  16,  1901,  the  community  property 
of  herself  and  her  then  busband,  the  reepond- 
.ent  C.  H.  FVench;  that  they  were  divorced 
on  that  date  by  tbe  decree  of  the  superior 
court  of  King  county.  In  which  decree  no 
mention  was  made  of  this  particular  parcel 
of  real  property;  that  for  some  years  prior 
to  Jhe  year  1900  they  had  suffered  the  taxes 
on  the  property  to  become  delinquent,  and 
on  June  25,  1900,  a  certificate  of  delinquency 
for  taxes  for  the  years  1892  to  1896,  inclusive, 
was  issued  by  the  county  treasurer  to  tbe 
respondent  Washington  Taylor;  that  Taylor 
thereafter  paid  the  taxes  on  the  propertj' 
for  the  years  1897,  1898,  and  1880,  the  total 
sum  80  paid  being  $257.31;  that  thereafter, 
and  on  or  about  August  30,  1900,  Taylor  be- 
gan an  action  against  the  appellant  and  her 
then  husband,  C.  H.  French,  to  foreclose  his 
certificate  of  delinquency,  and  served  notice 
of  his  application  to  foreclose  on  her  person- 
ally, but  failed  to  serve  ber  husband  with 
notice  of  the  application;  that  an  attempt 
was  made  to  serve  him  by  publication,  but 
such  attempted  service  was  void  for  the  rea- 
son that  it  did  not  comply  with  the  statute 
governing  the  service  of  summons  by  publica- 
tion in  force  at  that  time ;  that  on  December 
31,  1000,  a  Judgment  of  foreclosure  was  en- 
tered in  the  proceedings  against  both  herself 
and  her  husband,  and  thereafter  the  prop- 
erty was  sold  under  snch  judgment  and  pur- 
chased by  the  respondent  Taylor.  It  was 
further  alleged  that  the  appellant  had  tender- 
ed to  the  respondents  all  taxes  paid  by  him 
with  interest  penalties  and  costs,  but  that 
such  tender  was  refused.  It  was  not  alleged, 
however,  to  whosq  name  the  property  was 
assessed  upon  the .  assessment  rolls  of  Kln^ 
county,  whether  in  the  uame  of  tbe  appellant 
or  spme  one  else,  nor  can  any  inference  b* 
drawn  from  the  facts  alleged  that  the  appel- 
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lant  faeraelt  was  nrt  nameA  on  the  asaessor'a 

rolls  as  the  owner  of  the  property. 

The  appellant  contends  that  the  complaint 
alleges  sufficient  facts  to  show  the  loralldlty 
of  the  tax  foreclosure  proceedings  under 
which  the  respondents  claim  title.  She  ar- 
gues that,  since  the  property  In  question 
was  at  the  time  the  foreclosure  proceedings 
were  had  the  community  property  of  herself 
and  her  then  husband,  no  foreclosure  of  a 
.tax  lien  thereon  could  be  legally  made  with- 
out joining  both  herself  and  her  husband  in 
the  proceedings  and  serving  each  of  them 
with  notice  of  the  proceedings,  and,  since  her 
husband  was  not  served  with  such  notice, 
the  attempted  foreclosure  was  void  in  toto, 
and  she  can  reoover  possession  of  the  prop- 
erty in  this  action.  Unqnestlonably  It  Is  the 
rule  In  this  state  that  both  husband  and 
wife  are  necessary  parties  to  any  proceeding 
brought  to  foreclose  a  lien  npon  their  com- 
munity real  property  which  hy  the  statute 
must  be  bronght  against  the  owners  of  the 
property,  and  unless  both  spouses  are  made 
parties  to  such  a  proceeding,  and  served  with 
iprocess,  the  proceeding  is  void.  This  rule 
was  announced  in  the  early  ease  of  Littell  & 
Smythe  Mfg.  Co.  v.  Miller,  8  Wash.  St  480, 28 
Pac.  1065,  and  has  been  adhered  to  with  snb- 
stantial  uniformity  ever  since.  Powell  v. 
Nolan,  27  Wash.  818,  67  Pac.  712,  68  PaC. 
888;    McNalr  v.  Ingebrlgtsen,  86  Wash.  186, 

78  Pac.  789;   Sloane  v.  Lucas,  87  Wash.  348, 

79  Pac.  949.  But  It  Is  not  necessary  In  this 
state  In  order  to  make  a  valid  foreclosure  of 
e  certiflcate  of  delinquency  for  taxes  that  the 
proceedings  be  brouglit  against  the  owners 
of  the  prot>erty  on  which  the  tax  Is  a  Uen. 
By  express  provision  of  the  statute,  and  by 
the  repeated  holdings  of  this  court,  such  a 
proceeding  may  be  prosecuted  against  the  ac- 
tual owners  of  the  property,  or  against  the 
person  whose  name  appears  npon  the  assess- 
ment roll  as  the  owner,  and  that  a  fore- 
closure proceeding  against  either  If  regular 
Is  valid.  Carney  r.  Blgham,  61  Wash.  452, 
99  Pac.  21,  19  Lw  R.  A.  (N.  S.)  90S ;  Rowland 
T.  Eskeland,  40  Wash.  253,  82  Pac.  599;  Al- 
len ▼.  Peterson,  38  Wash.  599,  80  Pac.  849. 

The  appellant's  complaint,  as  we  have 
shown,  does  not  negative  the  presumption 
that  due  service  of  process  was  made  on  the 
person  to  whom  the  land  was  assessed  on 
the  assessment  roll  of  the  county.  This  was 
necessary  we  think  In  order  to  state  a  cause 
of  action.  Since  the  land  was  sold  for  taxes, 
the  appellant  was  compelled.  In  order  to  state 
a  cause  of  action  under  our  somewhat  pecu- 
liar statute,  to  show  the  Invalidity  of  that 
sale,  and  to  do  so  It  was  necessary.  Inasmuch 
as  she  relied  upon  want  of  service  to  estab- 
lidi  the  Invalidity  of  the  tax  sale,  to  show 
there  was  no  service  upon  any  person  npon 
whom   service  would  give   validity   to   the 


judgment.  This  the  complaint  does  not  do. 
It  shows  want  of  swvloe  npon  the  ownen 
of  the  property,  but  does  not  show  that  serr- 
loe  was  not  liad  on  the  person  to  whom  tbe 
property  was  assessed  upon  the  assessment 
rolls  of  the  county.  The  complaint  tbenCore 
does  not  state  a  cause  of  acdon. 
The  Judgment  is  alBrmed. 

RUDKIN,  a  J.,  and  «108fll  OHADWiaK, 
and  MORRIS,  JJ.,  concur. 


(M  WMk.  MS) 

REEKS  r.  SEATTLE  ELEOTRIO  CO. 

(Supreme  Coart  of  Washington.    Sept.  25, 
1909.) 

1.  Dail&gxs  (I  210*)— iRSTBUCnOITB. 

It  is  not  the  court's  proviBce  to  ditect  the 
process  or  method  whereby  the  Jury  shall  reach 
Its  verdict,  bat,  where  the  court  lays  down  the 
proper  measure  of  damages,  that  is  snffiuient. 

[Ed,  Note. — ^For  other  cases,  see  Damages, 
Cent.  Dig.  il  537,  638;   Dec.  Dig.  i  2ia*] 

2.  Tbiai.  (I  252*)  — iNsranonoiis— UATims 
Not  Suppobted  bt  Evidencs. 

An  instraction  that  the  jury  might  include 
such  reasonable  sums,  if  any,  as  plaintiff  had 
expended  for  physicians,  nncsii»,  noapltal  ex- 
penses, medicines,  dressings,  artificial  limbs,  and 
appliances,  was  not  rendered  erroneons  because 
there  was  no  evidence  of  expense  for  artificial 
limbs  or  appliances,  tiiongh  the  prscdee  of  sub- 
mitting an  issue  not  supported  by  any  ooot- 
petent  testimony  is  not  to  be  commended. 

[Ed.  Note.— For  other  cases,  see  Trial,  Osnt. 
Dig.  81  596-612;  Dec.  Dig.  i  25l*] 

3.  Damaoes  (I  132*)— ExoKsaivs  Damaoxs. 

Plaintiff  at  the  time  of  his  injury,  was 
about  21  years  old,  a  carriage  maker  by  trade, 
earning  $3.25  a  day,  and  at  the  tiniB  of  trial 
would  have  been  earningf  rom  $4  to  $4.75  a  day, 
but  for  the  accident  He  was  of  good  habits, 
and  bid  fair  to  l>e  successful  in  his  occupation. 
One  of  bis  legs  was  amputated  a  few  inches 
above  the  knee,  and  the  other  left  worse  than 
useless.  He  was  confined  in  a  hospital  for 
months,  and  submitted  to  several  operations. 
His  suffering  was  long,  and  at  times  Intense. 
Nothing  occurred  at  the  trial  to  influence  the 
amount  of  the  verdict  except  tbe  appearance  of 
plaintiff  and  the  stoi?  of  his  suffering  Held, 
that  a  verdict  of  $25,000,  approved  by  the  trial 
court  would  not  be  set  aside  ss  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{  178,  372-385,  396;  Dec  Dig.  < 
132.*] 

En  Banc.  Appeal  from  Superior  Ooort, 
King  County ;  Arthur  E.  Grlffln,  Judge. 

Action  by  Albert  Reeks  against  the  Seattle 
Electric  Company.  Judgment  for  plaintllT, 
and  defendant  appeals.    AJOarmed. 

James  B.  Howe  and  A.  J.  Falknor,  for  ap- 
pellant   Wright  &  Kelleher,  for  respondent 

RUDKIN,  O.  3.    On  the  8d  day  of  Btarch, 

1907,  the  plaintiflT  Reeks  was  severely  injur- 
ed in  a  collision  between  two  street  cars  opve- 
ated  by  the  defendant  company  over  Its  Itne 
between  Ft  Lawton  and  the  city  of  Seattle. 
This  action  was  instituted  to  recover  dam- 
ages for  the  injuries  thus  recelTed,  and  from 
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a  Jndgment  In  favor  of  the  ^laifitiff  la  tbe 
sum  of  $25,000  the  present  appeal  Is  prow-' 
cated. 

Negligence  on  tbe  part  of  the  appellant 
company  -was  conceded,  and  there  was  no 
claim  of  contributory  negligence  on  the  part 
of  the  respondent,  so  that  the  <»tly  question 
submitted  for  the  consideration  of  the  Jury- 
was  the  amount  of  damages  to  which  the 
respondent  was  entitled.  Error  is  assigned 
tn  the  giving  and  refusing  of  Instructions, 
and  in  the  refusal  of-  the  court  to  grant  a 
new  trial  or  reduce  the  amount  of  the  verdict. 

The  appellant  requested  the  court  to 
charge  the  Jury  as  follows:  "There  is  evi- 
dence in  this  case  tending  to  show  that  plain- 
tiff, who  was  a  carriage  maker  by  trade,  has 
been  so  injured  as  to  disable  him  from  fol- 
lowing  that  vocation.  From  this  fact  alone 
you  are  not  entitled  to  conclude  that  tlte 
earning  capacity  of  plaintiff  is  entirely  goue, 
but  It  Is  your  duty  to  determine  "whether  or 
not  other  vocations  In  Hfe  are  open  to  lilm, 
and,  if  you  believe  the  plaintiff  will  be,'  not- 
withstanding the  disablement,  able  to  enter 
some  other  vocation  and- have -sn  earning 
capacity  therein,  you  are  to  consider  what 
be  would  be  able  to  earn  tkerein,  and  dedjact 
such  amount  from  any  injury  or  loss  he  will 
suffer  by  reason  of  being  disabled  from  fol- 
lowing his  present  vocation."  The  court  In- 
structed tbe  Jury  substantially  as  reqi^ted, 
except  that,  Instead  of  directing  them  to  de- 
duct the  amount  respondent  might  be  able 
to  earn  In  other  employments  from  the 
amount  he  might  have  earned  in  bis  present 
vocation.  It  said:  "Yon  may.  consider  such 
facts  in  arriving  at  your  Verdict."  It  Is  now 
contended  that  this  modification  left  It  op- 
tional with  the  Jury  to  award  a  recovery  as 
for  a  total  loss  of  earning  capacity,  even 
though  a  total  loss  was  not  proved.  When 
tbe  instructions  of  the  court  are  read  in' their 
entirety  this  criticism  Is  Unfounded.  It  is 
not  the  province  of  the  court  to  direct  the 
process  or  method  by  which  Juries  shall 
make  up  or  reach  their'  verdicts.  So  long  as 
the  court  laid  down  the  proper  measure  or 
rule  oi  damages  for  the  guidance  of  the 
Jury,  the  law  Is  satisfied,  and,  considering  the 
charge  In  this  case  as  a  whole,  tbe  Jury  could 
not  have  been  misled.  They  were  plainly 
given  to  understand  that  the  respondent  was 
entitled  to  recover  such  damages  as  resulted 
from  tbe  impairment  of  his  earning  capacity 
and  nothing  more. 

Tbe  court  further  instructed  the  Jury  that 
they  might  Include  in  their  verdict  such  rea- 
sonable sums,  If  any,  as  they  found  tbe  re- 
spondent had  been  compelled  to  expend  "for 
physicians,  nursing,  hospital  expenses,  medi- 
cines, dressings,  artificial  limbs  and 'appli- 
ances, by  reason  of  the  injury."  This  In- 
struction was  excepted  to,  and.  In  support  of 
the  exception.  It  is  contended  that  no  testi- 
mony was  offered  tending  to  show  that  th^ 


respondent  had  paid  out  money  Or  Incurred 
liability  forv  artificial '  limbs  or  appUftne«t(.; 
The  contention  that  there  was  no  testimony 
to  sustain  this  partlculiir  claim  is  well  found^- 
ed,  but  this  does  not  render  the  instruction 
erroneous  4r  call  for  a  reversal  under  the 
rulings  of  this  court.  Eggleston  v.  Seattle, 
33  Wash.  671,  74  Pac.  800 ;  Niemyer  v.  Wash- 
ington Water  Power  Co.,  45  Wash.  170,  88 
Pac."  108.  The  practice,  however,  of  submit- 
ting issues  to  Juries  which  are  not  supported 
by  any  competent  testimony,  is  not  to  be 
eomiqended. 

The  last  assignment  of  error  is  based  upon 
the  claim  that  excessive  damages  were  allowr. 
ed  under 'the  Infiuence  of  passion  or  preju- 
dice. The  nllowance  was  certainly  large,  but 
the  injuries, were  severe  and  permanent.  -At 
the  time  of  thp  accident  the  respondent  was 
about  21  years  of  age,  a-  c^riage  aaaker  by 
trade,  earning  $3.25  per  day,  and  at  tbe  time 
of  tbe  trial  would  have  been  earning  'from  $4 
to  $4.75  per  day  as  a  skills  mechanic  but 
for  this  accident.  He  was  of  good  habits, 
had  a  fair  educatlAn,  and  bid  fair  to  be  sue- 
cessful  1b  l^Is  chosen  occupation.'  One  of  his 
legs  was  amputated  a  few  Inches  above  tl^a 
knee,  and  the  other  leg  was  left  Worse  thaa 
useless.  He  was  confined  In  tbe  hospital  for 
months, '  and  was  compelled  to  submit  to 
operation  after  operation.  His  suffering  was 
long  and  at  times  Intense.  ' 
■  There  Is  no  fixed  standard  by  which  dam- 
ages in  this  class  of  actions  may  be  ascer- 
tained. Any  attempt'  on  Uie  part  of  courts 
or  Juries  to  measure '  the  value  of  hupian 
llhibs  or  fli  the  price  of  buman  suffering  In 
dollars  apd  cents  is  like  "trying  to  count 
cvhat  la  not  numbec,  and  to  naeasure  what  la 
not  space."  Such  questions  must  be  left  to 
the  sound  sense  and  sober  Judgment  of  Juries, 
and  courts  may  not  Ipterfere  unless  passion 
or  prejudice  has  intervened,  or  there  Is  no 
evidence  to  support  the  verdict.  There  Is 
iiotbtng  in  tbe  record  before  us  to  Indicate 
anything  Of  tiiat  kind.  Mo  Improper  testi- 
m(my  was  admitted  or  offered,,  there  was  no 
Improper  comment,  or  stateoient  of  coua< 
sel,  there  was  no  attempt  to  inflame  the  pas- 
sions of  the  Jury  or  create  a  prejudice  in 
their  minds;  In  short,  nothing  occurred  at 
the  trial  to  In^uence  the  amount  of  the  ver- 
dict except  the  appearance  of  tbe  respondent 
and  tbe  simple  story  of  bis  suffering.  We 
might  cite  cases  from  other  Jurisdictions 
where  verdicts  as  large  or  nearly  as  large 
were  upheld  for  lesser  Injuries,  but  such  cita- 
tions would  serve  no  useful  purpose.  Suffice 
It  to  say  we  find  nothing  in  tbe  record  to 
warrant  us  In  disturbing  a  verdict  which  has 
received  tbe  .sanction  and  approval  of  the 
trial  c6urt 

The  Judgment  is  therefore  affirmed. 

DUNBAR,  CROW,  PARKER,  OOSE,  and 
CHADWICK;  JJ.,  concur. 
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NATIONAL  MILL,  ft  MIN.  CO.  t.  PICCOLO. 
(Supreme  Court  of  Waabiugton.    Sept  25, 1009.) 

1.  MlWES    AND    MlNERAI*    <§    88*)  —  MlKINO 

C1.AIMS— Possession— CouFLAii<T  —  Bbqdi- 

SITES, 

A  complaint  in  a  suit  to  recorer  posses- 
sion of  a  mining  claim  need  only  allege  owner- 
ship and  light  of  possession  aad  that  defendant 
wrongfully  entered  tbereop,  a«  in  possessory  ac- 
tions generally;  the  means  by  which  the  pos- 
sessor is  entitled  to  possession  being  matters 
of  eridence. 

fESd.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  S'95;    Dec.  Dig.  {  38.*] 

2.  Minks  and  Minebam  (§§  18,  88*)— Claims 
— Description. 

A  description  of  mininc  claims  in  notices 
of  location  and  in  a  complaint  to  recover  posses- 
sion is  sufficient  if,  when  aidpd  by  complainant's 
prior  possession,  defendant  conld  not  have  been 
deceived  or  misled  by  any  false  or  deficient  de- 
scription. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  S8  37,  96;  Dec  Dig.  SS 
19,  38.  •] 

3.  Mines  and  Minebalb  (J  88*)— Aotion  fob 
Possession— Vabianoe. 

Where  complainant's  mining  claims  were 
marked  out  on  the  ground  and  the  boundaries 
vere  well  known  to  defendant  when  he  entered 
and  attempted  to  relocate  the  property,  includ- 
ing complainant's  improvements,  and  defendant's 
entry  was  on  territory  plainly  defined  in  both 
locations,  a  variance  between  the  description  of 
complainant's  claims  in  an  amended  notice  of 
location  from  the  description  pleaded  in  the  com- 
plaint and  contained  in  the  original  notice  was 
not  a  fatal  defect  under  Ballinger's  Ann.  Codes 
&^  St  {  4940  (Pieoce's  Code,  §  420),  declarinjg 
that  no  Tariance  is  deemed  material  unless  it 
shall  have  actually  misled  the  adverse  party  to 
his  prejudice,  etc. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  lOa-'  Dec.  Dig.  S  3&*] 

4.  Mines  and  Mineba;.^  (|  38*)— Issues  and 
Pboof— Variance. 

Where  defendant  in  a  suit  to  recover  certali- 
minnig  claims  was  not  misled  by  a  variance  in 
the  description  of  plaintiff's  claims  between  that 
contained  in  an  amended  notice  of  location  and 
in  the  complaint,  the  defect  was  not  ground  for 
a  reversal  of  a  judgment  for  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  I  100 ;  Dec.  Dig.  I  38.*] 

5.  Mines  Awd  Minerals  (|  26*)— Claims— Re- 
location— Requisites. 

Laws  18!W,  p.  71.  c.  45,  S  8,  declares  that 
the  relocation  of  forfeited  or  abandoned  claims 
shrill  only  be  made  by  sinking  a  new  discovery 
shnft  and  making  new  boundaries  as  in  a  new 
location,  or  the  relocator  may  sink  the  original 
discovery  shaft  10  feet  deeper,  and  erect  new  or 
make  the  old  monuments  tne  same  as  originally 
required,  and  stating  in  the  location  certificate 
whether  the  whole  or  any  part  of  the  new  looa- 
tion  is  located  as  abandoned  property.  Ueld, 
that  a  relocation  of  a  forfeited  claim  is  invalid, 
in  the  absence  of  a  showing  that  the  relocator 
sunk  a  shaft  on  the  claim,  and  that  his  reloca- 
tion certificate  stated  that  a  part  or  the  whole 
was  located  as  abandoned  property,  a  mere 
marking  on  the  ground  and  ijostiiig  notice  prop- 
er for  an  original  location  beihg  lilsuiiicient.  nor 
was  the  obligation  to  sink  a  shaft  excused  by 
■ection  9v  providing  that  Oie  provisions  relat- 
ing to  discovery  shafts  should  not  apply  to  io- 


catioBB   west  of  tUe  °mmndt'  of   tbe  Oucade 
Monntiabis.: 

TEd.  Note.— For  other  case,  see  Mines  and 
Minerals,  Cent;.  Dig.  |  C3;   Dec.  Dig.  i  2G.*] 

6<  Mines  and  Minerals  (§  38*)— Unpatent- 
ED  Claims  —  Possession  —  Action  to  He- 

COVEB. 

The '  rule  in  ejectment  that  plaintiff  must 
recover  on  the  stnsigth  of  his  own  title  does  not 
apply  to  possessory  actions  to  recover  unpatent- 
ed mining  claims  in  which  the  better  title  pre- 
vails. 

[Bd.  Note.— For  other  eases,  see  Mines  and 
Minerals,  Cent  Dig.  |  87%;   Dec.  Dig.  i  38.*] 

7.  Mines  and  Mirkbals  ({  24*)— Claims- 
Abandonment. 
,  Where  there  bad  been  at  all  times  a  bona 
fide  intent  on  plaintiff's  part  to  retui'ii  to  cer- 
tain unpatented  mining  claims  in  coutroversy, 
and  take  up  the  work  of  developing  them  at  the 
time  defendant  attempted  to  relocate  them,  there 
was  no  abandonment. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  60;   Dec.  Dig.  i  24.*] 

En  Banc.  APPeal  from  Superior  Court* 
Snohomish  County ;  W.  W.  Black,  Jud^. 

Actlw  by  the  National  Milling  &  Mining 
Company  against  James  Piccolo.  Judgment 
for  plalntifT,  and  defendant  appeals.  At- 
firmeid. 

Eirkpatrlck  &  Doty  and  Morris,  Southard 
&  Shipley,  for  appellant.  J.  H.  Nuylot  and 
Merrick  &  Mills,  for  respondent 

FULLERTON,  J.  In  this  aotion  the  re- 
spondent seeks  to  recover  from  the  appellant 
the  possession  of  a  part  of  two  certain  min- 
ing claims  situated  in  the- Silver  Creek  min- 
ing district  in  Snohomish,  county.  Wash.  The 
claims  in  question  were  originally  located  by 
the  r^pondent's  predecessors  in  interest  as 
early  as  August,  18S7,  and  from  that  time 
until  January,  1906..  were  held  and  possessed 
by  such  predecessors  .and  the  respondent 
without  let  or  hindrance  from  any  one.  Dur- 
ing .  this  period  the  possessors  ran  tunnels, 
sank  shaftf^,  and  erected  buildings  .on  tbo 
property,  tending  towards  its  development  as 
a  mlnei  at  a  cost  of  upwards  of  $10,000.  In 
January,  1006,  the  appellant  e.ntered  upon  Um 
territory  covered  by  the  respondent's  claims, 
and  attempted  to  locate  a  new  mineraV  plains 
As  marked  upon  the  ground,  bis  ^attempted 
location  did  not  follow  the  lines  of  either  of 
the  respondent's  claims,  but  crossed  the  same 
diagonally,  covering  a  part  of  the  ground  oi; 
both^  but  it  did  include  all  of  the  tunnels, 
shafts,  buildings,  and  other  works  the  re- 
spondept  had  put  thereon  in  the  way  of  de- 
velopment ;  in  fact,  the  notice  of  location  .was 
posted,  at  the  mouth  of  the  principal  tunnel 
run  upon  the  claims.  Later  on  in  the  season 
he  procured  a  large  door  by  which  he  closed 
the,  mouth  of  this  tunnel,  locking  the  same 
and  excluding  the  respondent  therefrom. 
Thereafter  this  action  was  begun  to  recover 
possession  as  above  stated.  In  its  comp]alnt 
the  respoi^dent  alleged  title,  possession,  and 
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rlgbt  of  psaaeaaloo,  and  tba  wrongful  eatty 
of  the  appellant  thejraon.  Ibe  def«a<lant  ad- 
mitted the  entry,  hut  sought  to  Justify'  by 
arerring  that  the  ground  at  the  time  of  bis 
entry  was  vacant  public  mineral  land  subject 
to  location  under  the  mineral  Jand  laws  of 
the  United  States,  «sd  that  he  bad  located 
the  snme  as  a  mineral  claim  under  such 
laws;  further  ar^ring  that  the  respondent 
bad  forfeited  all  of  its  rights  to  the  same, 
If  any  It  ever  b^  by. falling  to  do  its  as- 
sessment w(»k  thereon  for  tbe.^ear  1006. 
The  affirmative  allegations  of  the  answer 
were  denied  In  the  reply.  On.  the  issues  so 
made  a  trial  >  was  had  before  the'  court  sit- 
ting without  a  jury,  and  reeuited  in  Endings 
to  the  effect  that  there  Iiad  been  no  forfei- 
ture of  respondent's  location,  and  consequent- 
ly the  appellant's  location  was  invalid..  From 
the  judgment  entered  on  the  findings,  ttiis  ap- 
peal is  talten. 

The  appellant  first  contends  that  the  com< 
plaint  does  not  state  f  aeta  sufficient  to  con- 
Btltue  a  cause  of  action.  It  is  argued  that 
a  plaintiff  \a  an  action  to  recover  posaeasion 
of  a  mineral  claim  must  allege  and  pirove  ail 
of  the  facts  necessary  to  show  a  lawful  and 
valid  location  of  the  claim  by  some  person 
entitled  under  the  laWs  to  teake  a  mineral 
location,  such  as  the  due  marking  of  the 
boundaries  at  the  tdalm  on  the  gr(hmd,  thfef 
posting  of  the  notice  of  location.  Its  record- 
ing, and  that  the  locator  was  qualified  under 
the  laws  of  the  United  States  to  make  a  loca- 
tion. But  in  an  action  to  recover  possession 
of  a  mining  claim  the  complaint  need  not  be 
different  from  that  required  In  poeaesstHy-ACi' 
tions  generally.  It  is  snffldent  to'alTege  own- 
ership and  rigbt  of  possession,  and  that  the 
defendant  wrongfully  entered  thereon.  Such 
an  averment  carries  with  it  ell  of  the  fafcts 
essential  to  establMi  ownership.  The  means 
by  whlcb  the  possessor  Is  entitled  to  the 
possession  are  matters  of  evidence.  Protec* 
tlve  Mining  Company  v.-Ferest  Ofty  Mining 
Company,  51  'Wash.  043,  99  Piae;  lOSft;  Riev. 
St  U.  S.  I  910  (U.  S.  Cotop.  St.  1901,  p;  679) ; 
27  Cyc.  644;  Fulkerson  v.  .Chlsna  Mln.  & 
Imp.  Co.,  122  Fed.  782,  ds  C  C..A-  582. t  The 
complaint  In  this  action  was  thus  definite, 
and  we  hold  It  sufilclent. 

It  Is  contended,  further,  that  the  descrip- 
tion of  the  dalm  was  Insufilcient  both  in  the 
complaint  and  in  the  notices  of  location. 
Without,  however,  entering  into  Retail  con- 
cerning the  description,  we  think  the  deecrip- 
tlons  sufficient  When  aided  hy  the  respond- 
ent's long  continued  possession:  .  Moreover, 
It  is  manifest  that  the  appellant  was  not  de- 
ceived or  misled  by  any  false  6t  deficient  de- 
scription. It  plainly  appears'  that  he  knew' 
the  boundaries,  of  the  claJUus  and  entered 
within  them  for  the  purpose  of  acquiring  for 
himself  the  t>enefit  of  the  respondent's  labor 
and  expenditure,  believiug  that  tlje  resp<md- 
ent  had  forfeited  its  rights,  not  in. ignorance 
of  such  rights,  nor  for  want  of  a,  suthcient 


daecWptton  of  tba  propcarty  bk  the  location 
notices.  The  purpose  of  description  is  to  give 
notice,  and.  since  the  appellant  had  notice. 
It  would  seem  that  he  was  not  in  a  positioa, 
to  complain  of  technical  defects  which  tn  no 
war  affected  his  rights. 

It  is  next  contended  there  is  a  vajriasoe 
between  the  pleading  and  the  proofs.  On  the 
trial  of.  the  cause  the  respondent  introduced 
a»  amended  notice  of  location  filed  in  1890, 
which  .the  appellant  contends  oontnined  a. 
description  differing  from  that  set  out  in  the 
complaint  .and  contained  In  the  original  no- 
tice. But  the  variation,  if  any,  was  not  ma- 
terial. The  claims  were  marked  ottt  on  the 
ground,'  and  the  boundaries  were  well  known' 
to  tb«  appellant.'  His  entry  was  upon  terrli 
tory  plainly  d^nad  In  both  locations.  It 
might  be  that  a  differ»ice  of  this  character 
would  be  material  were  there  a  contest  ovef 
the  boundary  line  between  these  clairas'  and 
claims  adjoining,  hut  It  is  not  a  reason  for 
taking  the  «itlre  claims  from  tbe  respondent 
and  awarding '  them  to  the  appellant.  Nor 
does  tbe  fact  that  the  difference  was  not  no- 
ticed In  the  complaint  require  a  reversal  of 
the  judgment  or  a  new  trial  in  the  court  be- 
low. By  "the  Code  (Balllnger's  Ann.  Codes 
&  St  f  4949  [Pierce's  Code,  {  420]),  no  vari- 
ance between  the  allegation  in  tbe  pleading 
and  the  proof  Is  deemed  material  unless  It 
shall  have  actually  misled  the  adverse  partjr 
to  his  prejudice  In  maintaining  his  defense 
npob  the  merits.  It  is  idle  to  say  that  any 
stich  result  followed  the  introdnetion  in  evi- 
dence of  this  amended  location  notice.       * 

The  remainder  of  the  assignments  of  error 
question  the  sufficiency  of  tbe  evidence'  to 
Justify  the  findings  of  the  court.  The  state-' 
ment  of  facts  is  very  voluminous,  and  It 
would  not  be  profitable  to  give  even  a  r^um6 
of  the  matters  offered  In  evidence.  It  Is 
therefore  sufficient  to  say  that  tbe  evidence 
In  our  judgment  Justifies  the  findings. 

The  last  question  to  be  noticed  is:  Do  the 
findings  of  fact  justify  the  conclusions  of 
law?  The  court's  findings  show  in  detail 
what  was  done  by  tbe  respondent  towards 
doing  the  assessment  work  for  the  year  1905. 
These  findings  In  our  opinion  do  not  Justify 
the  conclusion  that  the  respondent  did  work 
enough  to  save  the  claims  from  forfeiture 
had  a  valid  location  of  the  ground  intervened 
between  January  1,  1906,  and  the  time  the 
appellant  ousted  tbe  respondent  therefrom. 
But  the  findings  make  it  clear  that  no  valid 
location  intervened.,  'While  the  notice  was 
properly  posted  and  the  claim  properly  mark- 
ed on  the  ground  by  tbe  appellant,  there  is 
no  finding  or  evidence  that  the  notice  com- 
plied with  the  statute,  or  that  the  location 
was  completed  by  sinking  a  discovery  shaft 
on  the. lode  of  the  claim.  .The  statute  in 
relation  to  the  relocation  of  forfeited  claims 
ret^ds  as  follows:  "The  relocation  of  forfeit- 
ed or  abandoned  quartz  or  lode  claims  shall 
only  be  made  by  sinking  a  new  discovery. 
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■haft  tM  flzlnc  turn  boonterlea  to  the  sams 
maimer  and  to  the  tame  extent  a>  is  required 
In  making  a  new  location,  or  the  relocator 
may  sink  the  original  discovery  shaft  ten 
feat  deeper  than  It  was  at  the  date  of  com- 
mencement of  such  relocation,  and  shall  erect 
new,  or  make  the  old  monoments  the  same 
as  originally  required;  In  either  case  a  new 
location  monument  shall  be  erected  and  the 
location  certificate  shall  state  if  the  whole  or 
any  part  of  the  new  location  is  located  as 
abandoned  property."  Laws  1889,  p.  71,  & 
46,  i  8.  The  appelant,  it  will  be  remember^ 
ed,  was  attempting  to  relocate  a  forfeited 
claim,  not  a  claim  upon  vacant  mineral  land 
of  the  United  States.  To  do  this,  under  this 
proTlGion  of  the  statute,  it  was  necessary 
that  he  sink  a  shaft  on  the  lode  of  ttie  claim, 
and  state  in  his  location  certificate  "if  the 
whole  or  any  part  of  the  new  location  Is 
located  as  abandoned  property."  A  mere 
marking  the  ground  and  posting  notices  prop- 
er for  an  original  location  was  not  sufficient 
A.  relocation  of  a  forfeited  claim  must  com- 
ply with  this  section  of  the  statute  to  be 
valid.  Section  9  of  the  act.  It  is  true,  pro- 
vides that  the  "provision  herein,  relating  to 
discovery  shafts,  shall  not  apply  to  any  min- 
ing location  west  of  the  summit  of  the  Cas- 
cade mountains";  but  this  does  not  excuse 
the  sinking  of  a  shaft  in  a  case  where  there 
is  no  discovery,  but  an  attempt  to  take  ad- 
vantage of  a  forfeiture.  In  the  latter  case 
the  shaft  must  be  sunk  to  complete  the  loca- 
tion. Since,  therefore,  the  appellant  did  not 
perfect  his  location.  It  remains  to  inquire 
which  of  the  parties  has  the  better  title. 
And  in  determining  this  question  It  must  be 
remembered  that  in  possessory  actions  to  re- 
cover unpatented  mining  claims  tlie  rule  of 
ejectment,  namely,  that  the  plaintifC  must  re- 
cover on  the  strength  of  his  own  title,  and 
not  the  weakness  of  bis  adversary's,  does  not 
apply.  In  actions  of  this  sort  the  better  title 
prevails.  Thus  it  is  said  in  Strepey  et  al. 
T.  Stark  et  aL,  7  Colo.  614,  6  Pac.  Ill:  "It 
is  further  to  be  observed  that  the  rule  in 
ejectment  that  the  plaintiff  must  recover,  if 
at  all,  on  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  that  of  his  adver- 
sary. Is  held  not  to  apply  to  possessory  ac- 
tions for  mining  claims,  where  neither  party 
lias  strictly  speaking  any  legal  title,  but 
when  the  prior  possession  of  plaintiff  is  pit- 
ted against  the  present  possession  of  the 
defendant  Tractically  the  real  question  in- 
volved in  all  such  cases  is:  Which,  as  against 
the  other,  has  the  better  right  to  mine  the 
land  In  question?'"  So  in  27  Cyc.  699:  "Un- 
like abandonment  there  is  no  question  Of  in- 
tent involved  in  forfeiture.  The  only  ques- 
tion is  whether  the  law  has  been  compiled 
with.  Abandonment  may  occur  at  any  time 
before  the  issue  of  patent  while  forfeiture 
properly  speaking  can  only  occur  at  stated 
statutory  periods  upon  failure  to  perform  the 
annual   representation.     Forfeiture  Is  never 


complete  ontB  aflvertw  claims  are  inade  to 
the  property  under  other  locations,  while 
abandonment  operates'  Instanter."  And  in 
Bmerson  v.  McWblrter,  188  OaL  BIO,  65  Pac. 
1036:  "The  courts  are  reluctant  to  enforce 
a  forfeiture,  deeming  this  class  of  penalties 
odious  in  law."  As  between  the  daimants 
in  tlie  case  before  us  there  can  be  but  little 
question  as  to  wUch  of  them  has  the  superior 
rights.  One  who  has  spent  a  large  sum  of 
money  on  a  mining  locatita  in  a  good  faith 
endeavor  to  develop  it  Into  a  mine  unques- 
tionably has  a  superior  right  to  tlie  property 
over  one  who  eaters  with  the  sole  purpose  of 
appropriating  to  Iiimself  tlie  fruits  of  tlie 
foresight  and  labor  of  the  first  occupant 
Whatever  may  be  said  as  to  a  forfeiture  of 
these  particular  elaims  as  agatnat  a  valid 
subsequent  location,  there  waano  abandon- 
ment of  them.  There  was  at  all  times  a  good 
faith  intent  to  return  and  take  up  the  work ; 
and  this  is  a  superior  title  to  one  who  enters 
without  right  in  absence  of  tlie  first  party, 
and  seeks  to  appropriate  the  first  party's  la- 
bor and  ^tKts.  Davis  v.  Dennis^  48  Waali. 
64.  85  Pacr  1079. 
The  Judgment  1»  afflrmed. 

RUDKIN,  O.  J.,  and  GOSH,  OHADWICK, 
MOUNT,  CHOW,  and  DUNBAR,  JJ.,. concur. 
PARKER  and  MORRIS,  JJ.,  took  no  part 

(M-Wuh.  «8S) 
IVER80N  T.  BRADbrCK. 

(Supreme  Court  of  Washington.    Sept  25, 

1909.) 

1-  ApraAi.  AiTD  Snoa  (||  827,  414*)— Nonoa- 

OK  AppgAi/-rPnBom  RimrueD  to  Sbvios. 
Where  iadgment  went  for  the  garnishee  on 
the  issue  of  his  possession  or  control  of  the 
debtor's  property,  the  debtor  was  not  a  neces- 
aarr  party  upon  plaintHTs  appeal  from  the  Judg- 
ment 80  that  notice  of  anwal  need  be  served 
only  upon  the  garnishee. 

[EVi.  Note.— For  other  cases,  see  Appeal  and 
Errer,  Cent  Dig.  H  1814-l88!5,  21§7,  2188; 
Dte.  Dig.  H  827,  4l£*] 

2.  CoBPoaATieirs  (|  141*)  — Sivckhoivdeu— 
AonoNs  OK  SPBaoBipqowfr-EgroggKL  or 

COBFOBATIOK. 

Where  a  coraoration  kept  a  stock  certificate 
book,  the  stabaoC  which  showed  the  stockholders 
and  the  number  of  shares  held  by  them,  and 
showed  tliat  defendant  had  sold  e«rtain. shares 
to  another  which  the  conoration  had  transfer- 
red in  the  usual  manner  by  notation  thereon.  It 
was  estopped  from  thereafter  colleeting  from 
defendant  ;,any  snbscription  for  aaeh  stock, 
though  it  did  not  keep  a  stock  lx>ok  showing  the 
names  of  stockholders,  the  nnniber  of  shares, 
and  tines  the  stock  was  aoquired,  as  reqniied 
by  Ballinfier'B  Ann.  Codes  &  St  |  4269  (Pieiee's 
Code,  !  707O) ;  and  a  subsequent  Judgment  cred- 
itor of  the  corporation  occupied  the  same  posi- 
tion. 

[Ed.  Note.--For  other  cases,  tee  Corporatioas, 
Cent  Dig.  i  477;    Dec.  Dig.  f  141.*] 

En  Banc  Appeal  from  Superior  Court 
Spokane  County;  Henry  L.  Kennan,  Judge. 

Action  by  S.  Iverson  against  A.  V.  Brad- 
rick.  From  a  Judgment  for  defendant  plain- 
tiff appeals.    Affirmed. 
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rerklns  &  Honef^nger  and  S,  Iveraon,  for 
appellant.    H.  M.  Stephens,  for  respondent 

CROW,  J.  On  February  IQ,  1908,  the 
plaintiff,  S.  Iverson,  obtained  a  Judgment  In 
the  superior  court  of  Spokane  county  against 
White  Pine  Lumber  Company,  a  corporation, 
upon  which  an  execution  was  Issued  and 
returned  nulla  bona.  Thereafter  the  plain- 
tiff filed  an  affidavit  alleging  that  A.  V. 
Rradriek  was  Indebted  to  the  White  Pine 
Lumber  Company,  and  obtained  a  writ  of 
garnishment  against  Bradrlck.  The  gar- 
nishee defendant,  answering,  alleged  that  he 
did  not  at  the  time  of  the  service  of  the  writ, 
or  at  any  time  since,  have  In  his  possession 
or  under  his  control  any  property  or  effects 
of  the  jndgment  debtor.  Thto  answer  being 
denied,  the  cause  came  on  for  hearing  on 
the  evidence  and  the  issues  thus  raised.  At 
the  close  of  the  plaintiff's  evidence,  the  gar- 
nishee defendant  challenged  its  sufficiency. 
The  challenge  being  sustained,  final  Judg- 
ment was  entered  In  Bradrlck's  favor,  from 
which  the  plaintiff  has  appealed. 

The  respondent  has  Interposed  a  motion  to 
dismiss,  contending  that  the  notice  of  appeal 
was  not  served  upon  the  White  Pine  Lumber 
ComjMiny,  the  Judgment  debtor.  It  was  serv- 
ed upon  the  respondent  as  the  prevailing  par- 
ty. The  White  Pine  Lumber  Company  Is 
not  a  necessary  party  to  this  appeal;  the 
Issues  before  us  arislug  esLClusIvely  bet,weeB 
the  appellant  and  the  respondent  as  gar- 
nishee. Slpes  T.  Pnget  Soiind  Blectrlc  By. 
Co..  50  Wash.  585,  07  Pac.  723;  Wilson  v. 
Puget  Sound  Electric  By.  Co.,  50  Wash. 
596,  97  Pac.  727.  The  motion  to  dismiss  Is 
denied. 

The  controlling  question  before  us  Is 
whether  the  respondent's  challenge  to  the 
sufficiency  of  the  evidence  was  properly  sus- 
tained. The  appellant's  contention  Is  that  the 
respondent  subscribed  for  100  shares  of  the 
capital  stock  of  the  White  Pine  Lumber  Com- 
pany, that  he  paid,  for  80  shares  only,  and 
that  he  was  still  Indebted  to  the  corporation 
In  the  sum  of  $2,000,  his  entire  subscrip- 
tion for  the  remaining  20  shares.  The 
respondent  urges  several  reasons  for  sus- 
taining the  Jndgment  of  dismissal  We  only 
find  It  necessary  to  discuss  bis  contentions 
that  he  Is  not  a  stockholder,  that  he  has  not 
been  one  at  any  time  since  February,  1904, 
and  that  he  is  not  indebted  to  the  corpora- 
tion for  any  unpaid  stock  subscription.  As- 
suming for  the  purposes  of  this  appeal  that 
respondent  never  paid  any  part  of  bis  sub- 
scription for  the  20  shares,  although  he  con- 
tends that  he  made  payment  In  full,  we  And 
the  nndisputed  facts  to  be  that  in  1901  he 
originally  subscribed  and  later  paid  for  80 
shares  of  the  capital  stock,  of  the  par  yalue 
of  SlOO  per  share;  ,  that  in  March  or  April, 
1902,  the  capital  stock  of  the  corporation 
was  Increased;  that  he  then  subscribed  for 
20  additional  shares;  tha.t  a  certificate  for 
100  shares  was  then  Issued^  to  blm;  that 
later  itJotaa  eaaoBlltfdf'  dMit  two  mvp  ontW- 


cates  Cor  50  shares  eadi  were  Issued  to  him 
In  lieu  thereof;  that  thereafter,  in  Feb- 
ruary, 1004,  be  for  a  valuable  consideration 
then  paid,  sold,  indorsed,  and  delivered  these 
two  certificates  to  one  W.  J.  Harris,  who  hn 
March,  1004,  caused  them  to  be  delivered  to 
the  corporation  for  cancellation;  that  the 
stock  book  of  the  corporation  contains  the 
canceled  certificates,  and  also  shows  the  stub 
of  a  new  certificate  Issued  to  Harris;  that 
at  the  time  of  respondent's  sale  to  Harris 
the  corporation  was  a  going  and  prosperous 
concern,  but  that  Its  milling  plant  was  after- 
wards destroyed  by  fire;  that  the  appellant 
acquired  the  claim  on  which  his  Judgment 
was  entered  after  respondent  ceased  to  be 
a  stockholder ;  and  that  his  claim  was  not 
based  on  any  prior  obligation,  liability,  or 
debt  of  the  corporation.  Upon  these  facts 
the  respondent  contends  that,  even  though 
the  subscription  for  the  20  shares  of  stock 
stUl  remains  unpaid,  he  has  been  release^ 
from  liability  therefor,  being  no  longer  a 
stockholdrt",  and  that  the  corporation  or 
Its  creditors  must  look  to  Harris  as  his  ven- 
dee for  the  subscription.  The  appellant  con- 
tends that,  while  the  stock  transfer  may  be 
valid  as  between  the  respondent  and  his  ven- 
dee, it  Is  not  sufficient  In  law  to  release  the 
respondent  from  liability  to  the  corporation 
or  Its  creditors  for  his  unpaid  subserlptloa; 
the  stock  not  having  been  transferred  upon 
the  corporation  books  In  strict  compliance 
with  the  requirements  of  sections  42C1,  4269k 
Ballinger'a  Ann.  Codes  &  St.  (sections  7063, 
7070,  Pierce's  Code).  The  stock  certMcate 
tNMk  uilquestionably  shows  that  respondent's 
certificates  were  surrendered  to  the  corpora- 
tion and  canceled  by  It,  but  the  appellant's 
contention  on  the  trial  was,  and  now  Is,  that 
the  corporation  did  not  In  compliance  with 
section  4269,  supra,  keep  a  stock  ledger,  con> 
talnlng  the  names  of  all  stockholders  alpha- 
betically arranged,  the  number  of  shares 
owned  by  them,  respectively,  and  the  times 
when  they  acquired  their  stock.  It  was 
not  shown  that  any  such  book  was  ever  kept 
or  owned  by  the  corporation.  It  does  ap- 
pear, however,  that  It  had  a  book  of  stock 
certificates  and  stubs,  from  which  It  could 
be  readily  ascertained  who  were  stockholders 
at  any  particular  time,  how  many  shares 
each  person  held,  and  when  they  became 
stockholders.  This  book  contained  Indisput- 
able evidence  of  the  fact  that  respondent^ 
certificates  had  been  surrendered  to  the  com- 
pany and  canceled.  Thus  it  not  only  appear- 
ed that  the  respondent  in  fact  sold  his  stock 
to  Harris  In  February,  1004,  but  that  the 
company  had  ratified  the  sale  by  entries  on 
Its  books,  In  that  it  transferred  the  stock 
by  the  only  and  usual  method  It  had  adopt- 
ed for  making  transfers.  The  corporation 
was  thereafter  estopped  from  collecting  any 
subscription  from  the  respondent  Bradrlck. 
It  could  only  pursue  Harris,  his  vendee, 
notwithstanding  the  fact  that  it  failed  to 
keep  a  stock  ledger  in  strict  compllauc* 
WtUi-se«tloa-^!eo,  lapnt.    The  app«liant  al 
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a  subsequent  Jnagment  creditor  of  the  cor- 
iwration  is  no  more  entitled  to  enforce  sucli 
subscription  against  the  respondent  than  Is 
the  corporation  Itself.  "A  transfer  of  stock, 
even  If  Irregular,  accepted  and  acquiesced 
tn  by  the  corporation.  Is  binding  upon  It  Or, 
if  a  particular  method  of  transfer  has  been 
adopted  by  the  company  through  custom  or 
use,  or  by  general  acquiescence  of  the  share- 
holders, the  company  would  be  equally  bound. 
This  Is  beyond  controversy."  Stewart  v.  Wal- 
la Walla,  etc.,  Pub.  Co.,  1  Wash.  St.  521,  20 
Pa&  605;  Van  Horn  t.  New  Western  Shingle 
Co.  (Wash.)  103  Pac.  42;  10  Cyc.  70O-1. 

Considering  the  above  authorities  and  the 
facts  found,  we  conclude  that  from  and  after 
March,  1904,  the  respondent  ceased  to  be 
liable  for  any  unpaid  stock  subscription. 

The  Judgment  is  affirmed. 

RUDKIN,  C.  3.,  and  MOUNT,  DUNBAR, 
GOSE.  FUrXERTON,  and  CHADWICK,  JJ., 
concur.  MORRIS  and  PARKER,  JJ.,  took 
no  part 

(66  Waab.  tO) 

8CHOENINO  ▼.  TOUNO. 

(Supreme  Court  of  Wnsbington.     Sept.  29, 
1909.) 

1  MtnflCTPAI,  COSPOBATIONB  (|  706*)  — 
StBEETB  —  GOT.LIBION  WFTH  AuTOMOBtIA — 
NEOLIOENCE— SUFFIOIERCT  OF  EVIDENCE. 

In  an  action  for  injuries  In  a  collision  be- 
tween plaintiffs  vehicle  and  defendant's  auto- 
mobile, evidence  held  to  support  a  finding  that 
defendant  waa  negligent. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1518;  Dec.  Dig.  | 
706;*    Highways,  Cent  Dig.  g  472.] 

2.  New  Tbial  ({  102*)  — Obounds— Nxwi,t 

Discovered  Evidence. 

Where  defendant  might  have  discovered  cer- 
tain evidence  by  the  exercise  of  reasonable  dili- 
gence, that  she  did  not  anticipate  the  tnm  the 
action  would  take  and  the  necessity  for  the  evi- 
dence, and  did  not  produce  it  for  that  reason, 
was  not  ground  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  214;   Dec.  Dig.  {  102.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Action  by  Charles  Schoenlng  against  Llla 
Young.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Charles  Petrovltsky,  for  appellant  Onle 
A  Gule,  for  respondent 

PER  CURIAM.  The  appellant,  driving  an 
automobile,  and  the  respondent,  driving  a 
horse  hitched  to  a  buggy,  collided  near  the 
junction  of  Rainier  avenue  and  Charleston 
street,  In  Georgetown,  King  county,  Wash., 
and  the  respondent,  conceiving  that  the  ap- 
pellant was  at  fault,  brought  this  action 
against  her  to  recover  the  damages  suffered 
by  his  property  by  reason  of  the  collision. 
Appellant  took  issue  with  the  allegations  of 
the  respondent,  contending  that  the  respond- 


ent was  at  fault  A  trial  was  bad  on  the  Is- 
sues made  before  the  court  sitting  without  a 
Jury,  resulting  in  findings  and  a  Judgment  in 
favor  of  the  respondent  for  the  sum  of  $204, 
This  appeal  was  taken  therefrom. 

The  evidence  shows  that  the  collision  oc- 
curred on  the  evening  of  December  3,  1907, 
shortly  after  It  became  dark.  The  appellant 
approached  the  Junction  of  the  avenues  In 
her  automobile,  traveling  on  Rainier  avenue 
at  a  speed  of  about  10  miles  per  hour,  while 
the  respondent  approached  the  Junction  from 
Charleston  street,  traveling  at  the  gait  at 
which  a  carriage  horse  ordinarily  trots.  The 
appellant  reached  the  Junction  first,  and, 
without  slackening  the  speed  of  the  automo- 
bile, started  to  turn  into  Charleston  street 
colliding  with  the  respondent  before  "the  au- 
tomobile had  completed  the  turn.  The  par- 
ties do  not  agree  as  to  the  exact  place  In  the 
street  the  collision  took  place.  The  appel- 
lant contends,  and  her  evidence  in  part  at 
least  tended  to  support  her,  that  the  automo- 
bile turned  Immediately  on  reaching  the  In- 
tersection of  the  street  keeping  all  the  wblle 
on  the  right  side  of  the  center  of  the  street 
and  that  the  machine  waa  well  to  the  right 
of  the  center  when  the  collision  occurred. 
On  the  other  band,  the  respondent  Insists 
that  the  appellant  on  approaching  the  cor- 
ner, was  traveling  at  too  great  a  speed  to 
make  the  turn  directly,  and  crossed  to  tlie 
left  of  the  center  of  the  street  before  com- 
pleting the  turn,  collldlns  with  respondent's 
horse  and  buggy  on  that  side  of  the  street 
The  point  is  material  on  the  question  of  con- 
tributory negligence  on  the  part  of  the  re- 
spondent ;  for,  if  it  be  true  tbat  the  appel- 
lant was  negligent  that  she  approached  the 
Junction  of  the  street  and  attempted  to  make 
the  turn  at  too  great  a  speed  under  the  con- 
ditions as  they  then  existed,  the  respondent 
was  likewise  guilty  of  negligence  contribut- 
ing to  his  injuries  if  be  approached  the  Junc- 
tion traveling  at  a  trot  on  Qie  side  of  the 
street  he  could  expect  persons  obeying  the 
statutes  and  the  rules  of  the  road  to  be  trav- 
eling upon.  But  if  he  was  upon  the  proper 
Bide  of  the  street,  there  Is  nothing  in  the 
record  that  indicates  negligence  on  his  part 
On  this  question  we  are  not  inclined  to  dis- 
turb the  findings  of  the  trial  court  While, 
as  we  say,  the  evidence  is  In  conflict,  and 
each  side  seemingly  was  supported  by  about 
an  equal  number  of  witnesses,  the  concomi- 
tant circumstances,  although  meagerly  per- 
haps, support  respondent's  contention  rather 
than  the  appellant  When  the  automobile  ap- 
proached the  crossing  it  was  traveling,  ac- 
cording to  the  chauffeur,  some  five  feet  dis- 
tant from  the  curb.  It  struck  the  respond- 
ent's horse  on  the  left  blp  and  the  buggy  on 
the  left  front  wheel,  and  this  after  the  auto- 
mobile had  proceeded  along  Charleston  street 
some  15  feet  and  before  it  had  turned 
straight  with  the  street  These  circumstan- 
ces support  the  respondent's  atcouht  of  the 
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accident,  rather  than  the  account  of  appel- 
lant; for,  If  the  horse  and  buggy  had  been 
approaching  on  the  appellant's  side  of  the 
street,  the  colUsion  could  hardly  have,  taken 
place  in  the  manner  here  described,  and  that 
it  did  tal^e  place  in  this  manner  there  is  no 
dispute  in  the  evidence.  But  It.  is  unneces- 
sary to  pursue  the  inquiry  further.  The 
court,  as  we  say,  rightly  found  that  the  ap- 
pellant was  in  the  wrong,  and  should  respond 
in  damages  to  the  resi^ondent 

The  appellant  further  contends  that  the 
court  erred  in  overruling  her  motion  for  a 
new  trial.  This  motion  was  based  on  the 
ground  of  newly  discovered  evidence.  But  a 
perusal  of  the  affidavits  filed  In  support  of 
tiie  motion  makes  it  clear  that  the  evidence 
thought  to  be  newly  discovered  was  not  un- 
known to  the  appellant  at  the  time  of  the 
trial ;  or,  at  least,  it  was  not  so  ,faj:  hidden 
that  it  could  not  have  been  found  by  the  ex- 
ercise of  reasonable  diligence.  This,  indeed, 
la  hardy  denied  by  the  appellant,  but  she 
contends  that  she  did  not  anticipate  the  turn 
the  action  would  takq  and  the  necessity  for 
the  evidence  that  she  now  seeks  to  produce, 
and  did  not  produce  it  for  that  reason.  But 
manifestly  this  is  not  a  sufficient  cause  for 
which  to  grant  a  new  trial. 

The  Judgment  is  affirmed. 


In  re  MBRCBR  ST: 

CITT  OP  SEATTLE  v.  UTTELL  et  al. 

(Supreme  Court  of  Washington.     Sent.  30. 
1009.) 

1.  Eminent  Domain  (J  26^*)— Compensation 

— ^APPEAI.  AND  EKKOB. 

On  appeal  In  eondemnatioa  proceediags, 
the  verdict  of  the  jury  will  be  set  aside  Only 
when  it  clearly  appears  that  it  is  unjust  and 
unsupported  by  any  competent  evTdence. 

[EM.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  i  686 ;   Dec.  Dig.  (  2^.*] 

2;.  BmifBifr  Domain  (i  «8*)— SraKETS— Pub- 
uc  Un. 

The  coart,  on  finding  that  an  ordinance 
directing  the  improvement  of  a  street  and  the 
institntion  of  condemnation  proceedings  was 
properly  passed,  properly  determined,  in  the 
exercise  of  its  judicial  functions  that  the  pco- 
posed  improvement  was  a  public  necessity  and 
tor  the  public  use. 

[Bd.  Note.— For  other  cases,  see  Eminent'  Do- 
main, Cent  Dig.  |  166;   Dec.  Dig.  |  66.*] 

3.  EviDENCB  ({  l'18*>-HQnnTioRfl  MS  Jvmt— 

WSIOHT  OV   TlSEIMOlfT.    ' 

Objections  going  to  the  weight  of  evidence 
rather  than  to  its  competency  are  properly  over- 
ruled. 

[Ud.   Note.— For   ether   cases,   see-  Elvldence, 
Cent  Dig.  H  424-427 ;    Dec.  Dig.  i  343.^] 

4.  BMINKMT  Domain  (t  203^)— DAMAMS^^Jtvi- 

DENCB. 

In  condemnation  proceedings  by  a  city  for 
the  improvement  of  a  street,  evidence  showing 
the  oast  of  bnildin^  an  ahntment  on  the  curb 
line  of  the  street  so  as  to .  protect  defendants' 
bnildings  without  raising  them,  and  ttins  per- 
mit the  continuation  of  the  operation  of  defend- 
ants' factory,  was  admissible  to  show  a'  method 


which  could  be  adopted  to  lessen  defendants' 
damages,  and  still  enable  tbem  to  continue  their 
business;  it  being  for  the  jury  to  detennlue 
whether  or  not  the  plan  was  teasonable  or  prac- 
ticabla. 

[Ed.  Note-— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  542 ;    Dec.  Dig.  {  203.*] 

5.  Eminent  Domain  (§  241*)— Stubets— Juno - 

MENT. 

Where,  in  condemnation  proceedings  by  a 
city  for  change  of  a  street  grade,  the  city's 
action  during  the  trial  amounted  to  a  stipula- 
tion that  it  would  not  extend  the  grade  ou  a 
certain  avenue  further  north  than  163  feet, 
defendants  were  entitled  to  have  the  indnment 
restricted  by  a  provision  that  such  grade  should 
not  eztand  beyond  163  feet  until  further  pro- 
ceedlnes  were  had  to  ascertain  such  damages  as 
defendants  might  sustain  by  any  further  fill. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent.  Dig.  S  621 ;   Dec.  Dig.  |  241.*J 

6.  Eminent   Domain    (|   263*)— Apfkai;   and 
EinoB- Ebrob  Requibino  New  Tuai.. 

The  strilcing  of  such  restriction  from  the 
proposed  form  of  judgment  was  not  reversible 
error,  requiring  a  new  trial,  since  the  judgment 
might  be  modified  on  appeal  by  inserting  the 
restriction. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  687;  Dec.  Dig.  i  263.*] 

En  Banc.     Appeal  from   Superior  Court, 

King  County;   Arthur  E.  Griffin,  Judge. 

Condemnation  proceedings  by  the  City  of 
Seattle  against  O.  B.  JUittell  and  another. 
From  the  Judgment,  defendants  appeal.  Mod- 
ified, and,  as  modified,  affirmed. 

Harold  Preston  and  Thomas  T.  Littell,  for 
appellaata.  Scott  Calhoun,  H.  D.  Hughes, 
and  O.  B.  Thorgrimson,  for  respondent 


CROW,  J.  On  January  6,  1908,  the  coun- 
cil of  the  city  of  Seattle  passed  Ordinance 
17,764,  to  Improve  Mercer  street,  and  to  pro- 
vide for  the  ascertainment  and  payment  of 
Just  compensation  to  the  abutting  property 
owners  for  damages  caused  thereby.  After- 
wards, in  this  condemnation'  proceeding, 
prosecuted  under  tte  eminent  domain  act,  the 
defendants  O.  B.  Littell  and  wife,  as  owners 
of  abutting  lots,  were  awarded  $1,600  dam- 
ages by  the  verdict  of  a  jury,  and  they  have 
appealed  from  the  Judgment  entered  thereon. 

The  appellants  own  four  lots  fronting  on 
the  north  side  of  Mercer  street,  extending 
through  one  entire  block  from  Boren  avenne 
north,  on  the  east,  to  Terry  avenue  north, 
on  the  west  Their  lots  are  located  In  a 
natural  basin  or  depression  near  Lake  Union. 
Mercer  street  is  approximately  on  a  level 
grade  in  front  of  the  lots,  but  proceeds  up- 
grade toward  Westlake  avenue  to  the  west 
and  also  towards  Eastlake  avenue  to  the 
east.  Republican,  the  next  street  south  of 
and  parallel  to  Mercer,  has  tieen  raised  and 
regraded.  By  the  improvement  of  Mercer 
street  the  clly  intends  to  provide  an  easier 
grade  extending  a  nnmber  of  blocks  from 
Westlake  avenue  to  Eastlake  avenue.  Upoti 
appellantef  lots  is  a  sash  and  door  factory, 
consisting  of  several  buildings  equipped  With 
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macblnery.  Their  present  elevation  Is  aboat 
3%  feet  above  Mercer  street  The  proposed 
Improvement  will  necessitate  the  raising  of 
Mercer  street  about  15  feet  at  Boren  avenue 
and  about  10  feet  at  Terry  avenue,  which 
will  leave  the  buildings  from  8  to  12  feet 
below  grade  according  to  their  respective 
locations.  The  proposed  improvement  also 
provides  for  approaches  to  Mercer  street  to 
be  constructed  and  g^raded  on  Boren  avenue 
and  Terry  avenue,  immediately  east  and  west 
of  appellants'  lots.  The  substantial  effect  of 
the  entire  Improvement  when  completed  will 
be  to  leave  the  appellants'  lots  in  a  basin  In- 
closed by  the  surrounding  streets.  By  their 
answer  appellants  claimed  damages  In  the 
total,  sum  of  $35,000.  The  city  contended 
that  their  property  would  be  benefited  in  the 
sum  6f  $10,000,  and  that  the  damage  to  their 
buildings  would  not  exceed  $4,000. 

Several  assignments  of  error  are  presented, 
but  It  is  evident  that  the  main  contentions 
upon  which  the  appellants  rely  for  a  reversal 
ai^  that  the  verdict  is  not  warranted  by  the 
evii^ence,  that  damages  should  have  been 
iivi^arhed'ln  the  sum  of  at  least  $S0,00O,  and 
that  a  new  trial  should  have  been  granted. 
Having  carefully  examined  the  evidence,  we 
conclude  that  it  was  sufficient  to  sustain  the 
Verdict  The  appellants  most  strenuously 
insist  that  ^e  undisputed  evidence  requires 
a  much  larger  assessment  of  damages.  We 
caanot wtthln  the  scope  of  an  opinlonof  rea- 
sonable length  enter  upon  a  detailed  discas- 
sion  of  the  evidence,  which  is  voluminous,, 
but  wiU  touch  upon  salient  points  only.  Ap- 
l>ellant8'  manufacturing  plant  includes  a  sash 
and  door  factory  fronting  on  Mercer  street, 
an  'engine  room,  boiler  room,  warehouse,  dry 
kuii,  office,  barn,  platforms,  approaches,  and 
other  structures,  all  of  which  will  be  left  be- 
low grade,  and  will  either  have  to  be  raised 
Qf  changed  and  protected  in  some  other  man- 
ner. It  appears  that  the  proposed  improve- 
.ment  is  piart  of  an  extensive  scheme  by  which 
a  general  regrading  is  being  made  throughout 
the  locality  in  which  appellants'  lots  are  situ- 
ated. The  city  contended  the  appellants'  lots 
will  be  peculiarly  and  especially  benefited  to 
the  extent  of  $10,000,  by  the  Improvement, 
and  produced  expert  witnesses  who  so  testi- 
fied, while  other  city  witnesses  testified  that 
for  about  $4,000  the  buildings  and  machinery 
could  be  raised  and  readjusted.  The  city 
therefore  insisted  upon  the  trial  that  the 
benefits  would  exceed  the  damages,  and  that 
a  verdict  of  no  damages  should  be  returned. 
The  appellants  introduced  expert  witnesses 
who  testified  that  the  lota  would  be  damaged 
by  the  improvement  In  the  sum  of  $10,000; 
that  It  would  require  an  expenditure  of  about 
$20,000  to  raise  the  buildings  and  readjust 
^e  machinery ;  that  the  plant  would  have 
to  remain  idle  for  about  six  months  while 
sncfa  changes  were  being  made,  to  appellant's 
-additional  damage  in  the  sum  of  $7,200,  for 
loss  of  business  profits.    The  Jury  iniipected 


the  property  and  Ita^  Btirronndings.  Proceed- 
ing upon  the  theory  that  most  of  the  evidence 
offered  by  the  city  was  incompetoit,  and 
should  have  been  stricken,  appellants  con- 
tend that  their  evidence  was  undisputed,  and 
that  the  verdict  should  have  been  for  a  much 
larger  sum.  We  think  the  evidence  offered 
by  the  city  and  admitted  by  the  trial  Judge 
was  competent;  and  that  appellants'  only 
objections  to  such  evidence  were.  In  effect, 
addressed  to  its  weight  rather  than  its  com- 
petency. If  the  Jury  accepted  and  credited 
the  evidence  offered  by  the  dty,  as  they  were 
entitled  to  do,  it  was  sufficient  not  only  to 
sustain  the  verdict  returned,  but  even  one 
of  no  damages.  This  being  a  condemnation 
proceeding  in  which  the  Jury  not  only  heard 
the  evidence,  but  also  viewed  the  property, 
and  their  verdict  having  been  sustained  by 
the  trial  Judge,  an  ntter  absence  of  evidence 
to  support  It  would  be  our  only  Justification 
for  granting  a  new  trial. 

The  question  presented  for  our  considera- 
tion Is,  not  what  our  own  conclusion  from 
the  evidence  would  be,  but  whether  the  con- 
clusions of  the  Jury  as  expressed  In  their 
verdict  must  stand.  An  appellate  court 
Bhoold  hesitate  before  setting  aside  the  ver- 
dict of  a  Jury  in  a  condemnation  cdse,  and 
it  will  only  make  such  order  when  it  clearly 
appears  that  the  verdict  is  unjust  and  un- 
supported by  any  competent  evidence.  In 
re  East  Spring  Street  41  Wash,  366,  83  Pac. 
242;  7  Enc.  PL  &  Pr.  583,  594;  Conne88.v. 
Indiana,  eta,  R.,  193  111.  464,  62  N.  E.  221 ; 
Fort  Street  Union  Depot  Co.  v.  Jones,  83 
Mich.  415,  47  N.  W.  349 ;  Hartman  v.  Bead- 
ing &  P.  R.  Co.  (Pa.)  13  Atl.  774.  On  a  pure 
question  of  fact,  such  as  is  here  presented. 
It  is  evident  that  the  Jurors  who  heard  the 
witnesses  and  examined  the  property  and 
were  familiar  with  the  situation  and  all  of 
its  surroundings  .are  moch  t>etter  qualified 
to  estimate  the  damages  to  be  awarded  ttuat. 
this  court  would  possibly  be,  and,  the  right 
to  fix  such  damages  being  exclusively  within 
the  province  of  the  Jury,  their  verdict  should 
not  be  disturbed  except  for  the  want  of  com- 
petent evidence  to  support  It 

Appellant  contends  that  the  trial  court  err- 
ed in  declaring  the  Improvement  to  be  a  pub- 
lic necessity  and  (we  for  the  public  use.  The 
cUy  couBcll  by  ordinance  directed  the  im- 
provement to  be  made  and  the  condemnation 
proceedings  to  be  Instituted.  Their  purpose 
was  to  Improve  the  street  for  the  public  use. 
They  in  the  fint  Instance  had  legislative  au- 
thority to  decide  Upon  and  determine  the 
public  neceaKy  for  s<icb  improvement  When 
evidence  was  presented  showing  that  the  or- 
dinance had  been  properly  passed,  the  trial 
court  in  the  exercise  of  its  Judicial  functions 
determined  that  the  proposed  Improvement 
was  a.  public  necessity  and  for  the  public 
use.  Under  our  previous  rulings  no  other 
adjudication  could  have  been  made;  Btatf 
ex  rdiSdiroeder  t.  Superior  Court,  29  Wash. 
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1,  68  Fac.  300;  State  ex  rel.  ll^einM  v.  Su- 
perior Ck>urt,  42  Wasb.  S21,  86  Pec:  250; 
SeatUe  t.  Byera  (Wash.)  108  Pa«.  791. 

Appellants  moved  tbe  trial  court  to  strike 
tlie  teetlmoiiy  of  ttiiee  oontractora  wbom  tbe 
dtj  prodnced  as  expert  witnesses  to  sbow 
tbe  probable  expense  of  raising  tbe  buildings 
and  readjusting  the  macblnery,  and  now  con- 
4«id  tbat  tbe  trial  court  erred  in  denying 
each  motion.  Tbe  Objectioos  made  went 
to  tbe  weigbt  ot  tbeir  erldence  ratbn'  tban 
Its  competency,  and  were  properly  ovemd- 
ed.  Evidence  was  introduced  by  tlie  city, 
and  was  admitted  over  appellant's  objection, 
to  sbow  tbe  cost  of  building  an  abntmeot  on 
tbe  curb  line  of  Mercer  street  so.aa  to  pro-' 
tect  appellant's  buildings  wltbout  mising 
tbem,  and  tbus  permit  tbe  continaatton  of 
tbe  operation  of  tbe  factory.  Tbis  evidence 
was  introduced  for  the  purpose  of  sbowing 
one  method  wbidi  tbe  city  claimed  could  be 
adopted  to  lessen  appellaats*  damages,  and 
still  eaiable  them  to  continue  tjielr  buslBflss. 
It  was  for  the  Jury  to  detennine  whether 
the  plan  suggested  was  reasoBsble  or  peats' 
ticable,  and  we  are  unable  to  condade  tbat 
preJndicial  error  was  cfHnmltted  by  its  ad- 
mission. 

Exceptions  are  also  based  npoB  Instmc- 
tlons  given  and  refused.  Wltbout  entering 
npon  tbelr  discussion,  we  find  that  tbe  in- 
structions given  correctly  stated  tlte  law,, 
and  tliat  in  tbe  light  of  the  issues  and  the 
evidence  tbey  properly  presented  all  point* 
eovered  by  the  instructidns  requested.  The 
•rdlnance  as  passed  provided  for  tbe  con- 
ttmctloB  and  grading  of  approaches  to  Mer- 
cer street  on  Twry  avenue  for  a  distance 
bade  from  Mercer  street  not  -  exceeding  424 
teet.  On  tbe  trial  the  dty,  by  drawings  in- 
troduced as  exhibits,  and  by  the  testimony 
of  its  engineer,  showed  that  the  grade  of  tbe 
approach  actually  to  be  constructed  upon 
Terry  avenue  would  not  extend  furthetr  tban 
168  fteet  back  from  Mercer  street,  and  the 
Jury  bad  such  evidence  before  tbem  for  con- 
rideratlon  in  fixing  tbe  damages.  The  appel- 
lants in  the  proposed  form  of  Judgment  pre- 
pared and  presented  to  the  trial  court  for 
signature  caused  tbe  following  restriction  to 
be  inserted:  "And  provided,  further,  that  uo 
nil  on  said  Terry  avenue  north  of  said  Mer- 
cer street  Shall  be  made  except  a  slope  or 
grade  running  from  said  Mercer  street  north 
on  said  Terry  avenue  not  to  exceed  168  feet 
until  furtbtt  proceedings  for  ascertaining 
and  paying  to  said  O.  B.  Uttdl  and  wife 
sudli  damages  as  they  may  sustain  by  any 
further  fill,  grade  or  regrade  be  had  as  pro- 
vided by  law."  This  restriction  was  strick- 
en by  the  trial  Judge,'  and  the  appellants  now 
contend  tbat  error  'was  thereby  committed. 
We  think  this  contention  should  b«  sustain- 
ed. The  dty's  action  during  the  trial 
■monnted  to  a  stiputaitlon  tben  made,  to  tbe 


effect  ttKt  It  would  not  extend  the  grade  on 
Terry  avenue  further  than  103  feet  nbrtb 
from  Mercer  street  WWle  It  Is  true  tbat'lfn. 
a  few  iinestloDs  propounded  by  tbe  apite)- 
lants  to  one  or  two  of  their  witnesses  some; 
reference  was  made  to  a  grade  not  exceeding  - 
424  feet,  the  entire  record  ehows  that  lOS  feet 
only  was  contemplated.  This  error  la  not  of 
such  a  character  as  to  require  a  new  trial. 

It  Is  ordered  that  tbe  final  Judgment  be 
modified  by  inserting  therein  the  words 
above  quoted,  which  were  stricken  by  tbe 
trial  court  Otherwise  the  Judgment  as  'ren- 
dered wlU  stand  affirnled.  Tbe  appellants, 
will  recover  tbeir  costs  in  tbis  court      , 

BUDKIN,  C.  J,  and  CHADWIOK,  GOSRi 
MOUNT,  and  FULLEBTON,-  JJ.,  Ooocnil.' 

.  (69'^asli.  93) 
PEINGtD  V.  PRIKOLk      '     '    . 

(Saprune  Court  of  Washington.    Sept  l!9v> 

1909.)      •  .,..•.  i   .'  <  : 

1.  Appk*i>  aud.Ebxob  (S  W*)~^yt/aa9:m  Up- 

VIEWABLE— FINALITY   OF  ObDEB. 

Wbert,  though  no  order  of  dismissal 'was 
entered,  the  order  made  wo*  effectnalM' con- 
clude appellant's  rights,  it  was  .within: B^IU^' 
Rer's  Qones  &  St  I  0500,  providing  for  appe^tls,; 
the  finality  of  an  order  being  determined  by 
its'lrgal  effect  rather  than  its  form. 

TEd.  Kote.— For  other  cases,  •««  Appiea'l  Mnd 
B^ror,  Ceat  Dig.  H  464-483 ;  Dec.  Dig.  I  7&*i 

2.  Appsal  aXD.  Bbbob  (i  082*>--Revibw^-4)iS'' 
cBETioN  or  Lowbb  Codbt— VAeATjiHa  iv^a-- 
MENT— Iiiposmoif  or  Txbms. 

It  is  the  general  rule  that  the  ilniMsition 
ot  terms  as  a  condition  precedent  to  vacat(oa; 
of  a  Judgment  la  a  matter  within  the  trial 
court's  discretion,  bnt  the  rule  is  not  absolute, 
nor  Is  the'diaoretioo  arbittary,  so'  as  'Co  pk«V6nt 
a  review  in  a  proper  case.  :     '    ■ 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  8377-3879;  Dec. Dig.  i 
082.»]    • 

8.  DivokcE  (I  224*)— Actions— Snrr  Monet.', 
Ballineer^s  Ann.  Codes  &  St  {  5722  (Pierce's 
CSode,  i  4036),  permitting  an  allowance  of  suit 
money  and  attorney's  fees  to  a  wife  seeking  a 
divorce,  is  latended  to  insure  tbe  wife  .ai).  ef- 
ficient preparation  of  her  case  and  maintenance 
pendicr  the  trial ;  and,  if  she  is  otherwise  pro- 
vided .for,  or  has  property  in  ber  own  night, 
tliere  is  no  reason  for  an  allowance  out  ol  the 
husband's  separate  property,  or  for  putting  upon 
him  the  batden  of  maintaining  the  suit. 

[Bd.'Kote.— For  ■other  cases,  see  Divorce,  Cent 
Ddg.  {  046;   Dec:  Dig.  {  224.*] 

4.  DivoBCB  (I  165*)  —  Vacatino  DkOBBe  — 

TEBMS— Son    MONKT.  I 

An  order,  Imposing  as  terms  to  the  pros- 
ecution of  a  petition  by  a  huslmnd  to  vacate  a 
divorce  decriee  that  be  pay  certain  sums  as  at-' 
tomey's  fees  and  suit  mone.v,  was  unwarranted 
and  arbitrary,  where  all  of  the  communit.T  prop- 
erty was  in  the  wife's  custody,  and  there  was 
nothing  to  show  tbat  the  husband  had  any 
means  whatever. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent 
Dig.  H  633-«18;    Dec.  Dig.  I  105.*] 

6,  DiVOBOX  (I  165*)  — Decbeb  — VAOAnoH  — 
Fbauo. 

Upon  suggestion  that  a  decree  of  divorce 
was  a  frand  npon  the  court  it  should  prompt-' 
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ly  make  such  Inquiry  and  finding  as  will  protect 
and  preserve  the  integrity  of  its  decrees,  and 
this  without  reference  to  the  relative  rights  and 
duties  of  the  parties. 

[EM.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  {  536;   Dec.  Dig.  §  105.*] 

6.  DivoBCK  <|  165*)  — Decbee  — Vacation  — 
Tebus. 

The  fact  that  an  action  Ig  foe  divorce  in 
which  the  public  has  an  interest,  especially 
when  coupled  with  a  challenge  .to  the  jurisdic- 
tion of  the  court,  affords  sufficient  ground  for 
hearing  a  petition  to  vacate  the  decree  of  di- 
vorce without  terms  and  unconditionally. 

[£id.  Note.— For  other  cases,  see  Divoroe^Cent.' 
Dig.  S!  533-548;   Dec.  Dig.  (  165.*] 

7.  Jddoment  (8  393*)— Vacation— Fraud. 

Under  Ballinger's  Ann.  Codes  &  St.  §  5159 
(Pierce's  Code,  |  1041),  providing  that  the  court 
may  first  decide  upon  the  grounds  to  vacate 
a  judgment  before  tirying  the  validity  of  the  de- 
fense or  cause  of  action,  the  first  question  for 
the  court  on  a  motion  to  vacate  a  decree  for 
fraud,  is  not  whether  there  is  a  cause  of  action, 
but  whether  fraud  has  been  practiced  upon  the 
court. 

[EJd.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  8  393.  •! 

Department  2.  Appeal  from  Superior  CJonrt, 
MaBOn  Oounty;   John  R.  Mitchell,  Judge. 

Emma  Prlngle  having  obtained  a  divorce, 
her  huBband,  T.  N.  Prlngle,  thereafter  moved 
to  set  aside  the  decree  and  for  leave  to  defend 
the  action,  and  from  an  ord»  requiring  blm 
to  pay  $50  attorney's  fees  and  ^25  suit  mon- 
ey, aa  a  condition  of  proceeding  further  with 
bl«  petition  to  vacate,  he  appeals.  Bereraed 
and  remanded,  with  instructlona. 

W.  H.  Abel  and  O.  M.  Nelson,  for  appellant. 
H.  N.  Steele,  for  resjionaent. 

PER  CURIAM.    We  ace  met  at  the  tfareab- 

old  of  this  case  with  a  motion  to  dismiss  the 
appeal.  It  Is  nrged  that  the  order  from  which 
the  appeal  is  prosecuted  is  not  final.  It  le 
true  that  no  order  of  dismissal  was  entered 
by  the  court  below,  but  the  order  made  (from 
which  we  will  hereafter  quote)  was  effectoal 
to  conclude  the  rights  of  the  appellant.  The 
order  does  not  involve  the  merits  of  the  con- 
troversy so  as  to  be  reviewable  on  appeal  from 
a  final  Judgment.  The  flnaltty  of  an  order 
should  be  determined  by  Its  legal  effect  rath- 
er than  by  reference  to  Its  form;  and.  when 
so  considered,  the  order  of  the  court  is.  well 
within  the  provisions  of  section  6500,  '2  Bal- 
linger's Ann,  Codes  &  St 

Keapondeut  be^n  an  action  in  Mason  coun- 
ty against  appellant,  and  obtained  a  decree 
of  divorce  upon  constructive  service.  The 
proceedings  appear  to  be  regular.  A  return 
that  appellant  could  not  be  found  In  either 
Mason  or  Chehalls  county  was  made  by  the 
respective  sheriffs  of  those  counties.  A  trial 
was  had,  and  a  decree  rendered,  In  which  it 
was  adjudged  that  respondent  was  entitled 
to  a  divorce  and  all  of  the  property  belonging 
to  the  community,  as  well  as  the  custody  of 
the  children.  Within  the  statutory  period 
of  time  allowed  for  the  vacation  of  judgments 


by  petition  appellant  petitioned  the  court  for 
an  order  vacating  the  decree,  and  asking 
leave  to  defend  the  action.  The  basis  of  his 
petition  rested  upon  the  asserted  fact  that  he 
had,  at  all  times  during  the  pendency  of  the 
action,  resided  in  Chehalls  county;  that  his 
place  of  residence  and  post  office  address 
were  well  known  to  respondent;  that  such 
proceedings  were  had  In  the  principal  case 
that  the  court  was  misled  and  Imposed  upon, 
so  that  a  fraud  was  perpetrated  upon  ap- 
pelant and  upon  the  conrt.  This  petition  was 
met  by  respondent  with  a  motion  for  an  order 
allowing  attorney's  fees  and  suit  money.  This 
motion  was  supported  by  affidavits  showing 
her  present  financial  Inability  to  resist  the 
petition.  While  the  transcript  shows  the 
technical  regularity  of  the  service,  the  para- 
mount fact  that  respondent  at  all  times 
knew  of  the  whereabouts  and  place  of  resi- 
dence of  appellant  was  not  denied  by  her.' 
'Fhe  affidavits  filed  In  support  of  the  motion 
were  met  by  a  counter  alP'lavtt  of  appellant 
showing  that  respondent  was  In  possession  of 
all  of  the  property  t)etonglng  to  the  communi- 
ty, both  real  and  personal,  while  he  was  with- 
out  mehns  and  ability  to  comply  with  the  de- 
mands of  respondent.  The  motion  being  heard, 
the  omirt  isade  an  order  denying  the  right  of 
appellBBt  to  be  heard  nnleas  he  met  the  terms 
Imposed  by  the  court..  The  material  parts  of 
the  ordee  are  as  follows:  "That  the  defend- 
ant  be,  and  be  la  hereby,  required  to  pay  Into 
file  above-entitled  orart  for  the  use  and  bene* 
filt  of  tbe  irialntlff,  before  he  is  permitted  to 
proceed  further  With  his  petition,  to  open  up 
the  Jndgm«it  and  decree  taerelii,  and  before  tb» 
plaintiff  Is  required  to  make  her  showing  in 
resistance  thereto,  the  sum  of  $60  as  an  at- 
torney's fee,  and  the  further  sum  of  $25  as 
suit  money.  The  said  money  to  be  phid  into 
the  above-entitled  Qoiirt  by  the  said  defendant 
within  20  days  from  this  date,  and,  if  not 
so  paid,  then  tiie  ssld-  petition  of  the  defend* 
ant  may  be  refused  and  dismissed  npmi  mo« 
tlon  of  the  plaintiff.  '  This  order  not  to  inter- 
fere with  or  iwerent  aueh  further  order  as 
the  court  may  adjodge." 

The  position  of  respondent  Is  that  the  imr, 
poeltlon  of  temtfl  la  a  matter  resting  in  the 
sound  dlsoretion  of  the  trial  court,  and  sh* 
further  su^^ains  her  contention  by  reference 
to  section  5722,  Ballinger's  Ann.  Code*  &  St. 
(Pierce'a  Coia,  i  4636),  wherein  It  ie  provided 
that  the  court  may  make  a  proper  allowaaoe 
for  suit  money  and  attorney's  feee  in  betaalf 
of  a  wife  seeking  a  divorce.  It  is  the  gener- 
al rule  that  the  Imposition  of  terms,  aa  a  con- 
dition precedent  to  the  vacation  of  a  Jtidg<> 
ment,  is  a  matter  within  the  sonnd  discretlDa 
of  the  trial  court;  but  the  rale  is  not  abso^ 
lute,  nor  is  the  discretion  arbitrary  so  as  to 
prevent  a  review  \fi  a  .propo:  proceeding. 
While  at  commcm  law,  and  the  acc^ted  prai>« 
tlce  of  our  courts,  the  court  has  the  right  tt> 
impose  terms.  It  has  never  been  held  to  be 
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tta«  law  tbat  tenns  that  were  oppreaalv*  or 
onjost  could  be  Impooed  at  tbe  will  of  tbe 
eoart,  nor  la  tbe  right  of  a  wife  to  suit  money 
and  attomey'a  feea  an  absolute  right.  While 
the  section  of  the  statute  relied  upon  aeems 
to  have  been  drawn  prior  to  the  enactment 
of  the  commnntty  property  law,  it  must  be 
construed  with  reference  to  it  Its  object 
waa  to  insure  the  wife  an  efficient  prepara- 
tion of  her  case  and  maintenanoe  pending 
the  trial.  If  she  be  otherwise  provided  for, 
or  have  property  In  her  own  right,  there 
can  be  no  reason  for  tbe  assertion  of  the 
right  to  an  allowance  out  -  of  the  separate 
property  of  her  husband,  or  to  put  upon  Uin 
tbe  burden  of  maintaining  the  suit.  >.  In  the 
case  at  bar  the  record  shows  that  all  of  tbe 
property  of  the  community,  whatever  it  may 
be,  Is  in  the  custody  of  the  respondent,  and 
there  is  nothing  to  show  that  appellant  has 
any  means  whatever.  All  orders  intposing 
terms  should  be  made  in  furtherance  of  Jus- 
tice. Prima  facie  the  order  of  the  court  was 
unwarranted  and  arbitrary. 

This  case  is  not  to  .be  measured  by  the 
general  rules  applying  where  a  party  Is  re- 
lieved, as  an  act  of  graoe  or  fai^or,  f rpm.  a  sit- 
uation arising  from  laches  or  inattention. 
The  nature  of  the  attack,  as  well  as  the  char- 
acter of  the  case,  invites  investigation  on  the 
part  of  tbe  court,  and  all  orders,  although 
warranted  by  facts  which  may  be  subsequent- 
ly developed,  should  be  postponed  until  the 
Jarisdlctlon  of  the  court  is  determined.  In 
the  recent  case  of  Holcomb  v.  Holcomb 
(Wash.)  102  Pac.  653,  we  held  that  ftuancial  in- 
ability would  excuse  the  payment  of  alimony. 
It  would  seem  that  on  like  principle  a  party 
should  not  be  barred  of  the  right  to  have 
the  legality  of  a  Judgment  inquired  Into  be- 
cause of  inability  to  meet  the  payment  of 
terms  assessed  as  suit  money  and  attorney's 
fees.  But  the  principle  involved  strikes 
deeper  than  would  appear  upon  first  impres- 
sion. Tbe  decree  was  not  merely  irregular, 
bat.  If  the  facts  asserted  by  appellant  be  true, 
was  a  fraud  upon  the  court  Upon  suggestion 
of  this  a  court  should  promptly  make  such 
Inqalry  and  finding  as  will  protect  and  pre- 
serve the  integrity  and  sanctity  of  its  decrees, 
and  this  without  reference  to  tbe  relative 
rights  and  duties  of  tbe  parties.  Then,  too, 
this  Is  a  divorce  case  In  which  the  public 
has  an  interest,  and  this  alone,  coupled  with 
a  challenge  to  the  Jurisdiction  of  the  court 
alTords  sufficient  grounds  for  hearing  the 
complaint  of  appellant  without  terms  and  nn- 
eonditl(malIy.  Graham  ▼.  Qrabam  (Wash.) 
102  Pac.  891.  The  Supreme  Court  of  Calif  or- 
nla.  In  tbe  case  of  Oottrell  v.  Cottrell,  83 
Cal.  457,  23  Pac.  631,  In  passing  upon  a  ques- 
tion like  unto  the  one  now  before  us  adopted 
the  following  apt  statement  of  the  law  from 
th»  case  Of  McBlain  v.  McBIaln,  TT  Cal.  SOT, 
20  Pac.  61:  "Tbe  parties  to  the  action  are 
not  flie  only  people  interested  In  the  result 


tboraof.  The  poblie  has  an  Interest  in  the 
result  of  every  suit  for  divorce.  The  policy 
and  letter  of  the  law  codcut  In  guarding 
against  collusion  and  fraud,  and  it  should 
be  the  aim  of  the  court  to  afford  the  fullest 
possible  hearing  In  such  matters."  The  first 
question  for  the  court  to  determine  is,  not 
whether  appellant  has  a  cause  of  action,  but 
whether  a  fraud  has  been  practiced  upon  the 
court  2  Ballinger's  Ann.  Codes  &  St  {  5150 
(Pierce's  Code,  i  1041). 

We  express  no  opinion  ui)on  the  merits,  hut 
reverse  and  remand  the  case,  with  instruc- 
tions to  tbe  lower  conrt  to  inquire  Into  the 
regularity  of  its  former  proceedings,  and 
therenpon  to  make  such  order  and  disposi- 
tion-«C  tbe  case  as  tbe  facts  may  warrant. 


DBNNT  T.  SCHWABACHER  et  al. 
(Snprene  Oourt  of  Waahingtoa.    Sept  25, 

1-  HnsBAHO  AifD  Wwi  (I  2a2*y— Pbopkbtt-»- 

ACQUlgiTION   DUBINO   MARBIAQl^PBESnur- 

TiONS— CoMMUNmr  PaopEBtr. 

Property  acquired  by  purchase  daring  mar- 
riage is  presumed  to  be  eemmuni^  property, 
and  tbe  burden  is  on  tbe  spouse  asserting  its 
separate  character  to  establish  the  same  by  clear 
and  satisfactory  evidence. 

[Rd.  Note.-^For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  (i  913,  914;  Dec.  Dig.  I 
2C2.*] 

2.  Trusts  (IS  86,  8&*)r-OirrB— Hdbbard  and 
Wint— PbesuiOtions. 

Where  the  consideration  for  a  conveyance 
of  property  is  paid  from  the  separate  funds  of 
one  spouse,  and  the  property  is  oonveyed  to  the 
other,  a  presumption  of  gift  rather  than  trust 
arises,  which  can  only  be  overthrown  and  a 
trust  relation  established  by  dear,  cogent  and 
convincing  evidence. 

flDL  Note.— By»r  other  cases,  see  Tmsts,  Gent 
Dig.  M  128,  137;  Dec.  Dig.  H  86.  89.*] 
8.  Tbdstb  <|  89*)— BE8in.TnTo  Tsusn— Pub- 
chase  BT  Wine— GORVKTAItCK  BY  HO8BARO. 

Evidence  ketd  to  warrant  a  finding  that 
property  was  pmchased  with  the  funds  of  a 
niamed  woman,  and  the  title  conveyed  to  her 
husband  to  hold  as  her  trostee,  and  to  Mbat  the 
presumption  of  gift  to  the  husband. 

fEd.  Note.— For  other  oases,  see  Tmsts,  Cent 
Dig.  H  134-137;    Dec  Dig.  |  89.*] 

4.  WrriTKSSES  ({  139*)— Tbarsactioh  bt  Fxb- 
BON  Sikcb  Deceased— Disciaivkb. 

Where,  in  a  suit  to  qaiet  title,  a  widow 
filed  a  sworn  diaclalmer,  she  was  not  disquali- 
fied to  testify  to  facts  showing  tbat  her  bus- 
band,  since  deceased,  had  held  the  title  In  trust 
for  her,  by  an  averment  in  a  cross-Complaint 
that  'she  daimed  an  interest  in  the  property, 
under  Ballingar's  Ann.  Codes  &  St  S  5991 
(Pieice's  Code,  |  937).  prohibiting  an  interested 
person  from  testifymg  to  a  personal  transac- 
tion with  a  feniob  sine*  deceased. 

[Ed.  Votkr^VoT  other  eases,-  see  Witaamm, 
Cent  Dig.  f  .587;   Dw!.  Dig.  I  1S9.*] 

6w  Qumino  TsTiB  O  29*)— DsmrsBS— LaoH- 

KB. 

A  husband  held  title  to  certain  property  in 
tmst  for  his  wife,  and  before  his  death,  and 
prior  to  a  levy  on  the  property  as  his  own,  ex- 
ecuted tbe  trust  by  conveying  tbe  property  to 
plaintiff,   who   had   been  in   nosseesion  thereof 
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bom  1 1903  nntn  lie  satd  to  qniat  titf*.  m  a«tinat 
a,  parchaoe  of  the  proper^,  on  an  «xecatioii 
In  1906.  Beld,  that  plalntlrs  cause  ofaotion 
to  quiet  title  wa«  not  "barred  b;  laches. 

[Bd.  Note.— For  other  caaes,  tee  Quieting  H- 
tle.  Cent  Dig.  I  68 ;   Dec  Die.  I  ^.'l 

Department  1.  Appeal  from  Superior 
Ooiirt,  King  County;  G€o.  B.' Morris,  Judge. 

Actlbn  by  Victor  W.  S.  Denny  against  Slg- 
mnnd  Schwabacber  and  another.  .JB'rom  a 
d^ree'  for  complainant,  defendant  Scbwa- 
ba^er  appeals.     Affirmed. 

Parold  Preston  and  G.  Ward  Kemp,  for 
aRpellant  William  Martin  and  Joim.  B.  Den- 
ny, for  rc^pondsnt 

OOSB,  J.  .This  action,  Inatltntad  liy  tbe 
reqwndent  Jaly  1,  1907,  to  obtain  a  decree 
declaring  him  to  be  tbe  owner  in  fee  of  the 
I^operty  in  controversy  and  to  quiet  bis  ti- 
tle, terminated  In  a  decree  in  lis  favor  on 
October  10,  1908,  from  ^hlcfa  thlB-appeal  is 
proaecnted.  The  complaint  alleged  that  the 
Hraspondent  was,  and  since  July  10, 1908,  had 
been,  the  owner  and  In  the  possession  of  the 
prpperi^;  that  the  appellant  Schwabacber 
claimed  an  interest  therein  adverse  to  the 
respondent,  nnder  an  execution  sale  upon  a 
Jnd^tat  against  D.  T.  Denny  and  D.  Thom- 
as De^ny;  that  neither  of  the  Judgment  de- 
.fehdants  .at  any  time  owned  any  interest  lb 
the  property,  but  that  the  same  became  the 
'.separate  property  of  Louito  Denny,  wife  of 
D.  T.  Denny,  on  October  6,  1889,  in  virtue  of 
1^  pnrcbase  of  the  same  by  her  and  a  convoy- 
anoft  of  tbe  legal  title  to  her  husband,  D.  T. 
Denny,  who  held  the  legal  title  for  her  on- 
,Ui  Jijiiy  16, 1903,  at  jFhlch  date  they  convey- 
ed it  to  the  respondent  Tbe  answer  denied 
t]i)«  I  respondent's  ownership,  and  alleged  af- 
flrmatlv«ly.  that  the  property  was  acquired 
asi  the  community  property  <tt  D.  T.  DAiny 
and  hlfr  wife,  Louisa  Denny;  that  the  ap- 
pellant, Schwabacber,  acquired  title  as  a 
psrcb^ser  at  an  execution  sale  upon  a  Judg- 
ment' In  his  favor  against  D.  T.^  Denny  and 
D.  Thomas  Denny,  theretofore 'entered  upon 
a  '(^mkunlty  loflehtedness  of  D.  T.  Denny 
an4  his  wife,  Louisa  Denny;  that  the  re- 
qratidtot's  right  to  maintain  the  action  was 
.bassed  by  the  statute  of  limitations  and  by 
his  laches.  Lonisa  Denny  was  made  a  cross- 
defendant,,  under  an  allegation  in  the  an- 
swer.and  crossicomplaint  that  she  claimed  an 
Interest  in '  the  property.  The  reply  Joined 
issue  ion  the  new  matter  in  the  answer.  Lou- 
isa JDenny  before  the  trial  answered,  dis- 
claiming any  .interest  in  the  property,  and 
«Uwlng  that  on  tbe  'l«th  day  of  July,  1903, 
she  conV^ed  the  same  to  the  respondent  by 
a  deed  of  gift  '■  Upon  the  issues  thus  Joined 
tbe,  case  was  tried  to.  the  court   . 

It  is  admitted  that  D.  T.  Denny  and  Louisa, 
Denny  were  husband  and  wife  on  Octx>ber  5, 
1889,  and  that  on  that  date  the  property  was 
conveyed  to  D.  T.  Denny,  and  that  the  legal 


title  remained  In  his  name  «f  lecord  nntfl 
Jtdiy  16,  1908,  when  tt  was  oonreyed  to  tbe 
respondent  by  D.  T.  Denny  and  his  wife, 
Louisa,  by  a  deed  whtch  was  filed  for  rec- 
ord on  November  20  followint^  The  princi- 
pal question  to  be  determined  Is  whether  tlie 
prc^erty  was  pundiased  with  the  separate 
fnnds  of  Lonisa  Denny,  and  conveyed  to  D. 
T.  Denny  in  trust  for  her.  If  It  was  so  pur- 
chased and  conveyed,  ret^ndent's  title  is 
complete,  unless  a  determination  In -his  favor 
is  precluded  ky  the  statute  of  llmltatlras  or 
his  ladies.  If  It  was  not  so  purchased  and 
conveyed.  Hie  appellant,  Sdiwabaeho',  ae- 
qtiired  title  as  the  panftaser  at  the  ezecatlon 
sale.  ■  A.  brief  review  of  the  ei^doice,  there- 
fore, becomes  taicnmbeat  la  order  to  detar- 
mine  this  questlcm.  The  erldence  shows  con- 
duslvely  that  D.  T.  Denny  died  November 
25,  1908 ;  that  in  1886  the  appellant  Schwa- 
bacber, recovered  a  Judgment  against  D.  T. 
Denny  and  D.  Thomas  Domy,  which  was  re- 
newed in  1902;  that  In  1006  all  tbe  right 
title,  and  Interest  in  the  property,  owned  by 
D.  T.  Denny  on  May  8,  1902,  was  purchased 
by  the  appellant,  Schwabadier,  at  a  sale 
made  upon  an  ezecatlon  issued  upon  the 
Judgment ;  Oiat  the  sale  was  confirmed ;  that 
D.  T.  Denny  and  Lonisa  Denny,  in  con8ld««- 
tion  of  love  and  affection,  conveyed  whatever 
interest  tbey  had  in  the  property  to  the  re- 
spondent, their  son,  on  July  16,  1903,  and 
that  he  has  slnee  been  in  possession  thereof; 
that  the  deed  of  conveyance  ^as  filed  for 
record  on  November  20th  following;  that 
t>efore  the  execution  sale  the  respondent 
caused'a  notice  to  be  served  dn  the  attorneys 
for  thie  appellant,  Schwabacber,  and  upon 
the  sheriff,  notifying  them  that  D.  T.  Denny 
owned  no  Interest  In  the  property,  and  that 
he  caused  phblic  notice  to  that  effect  to  be 
given  at  the  sale. 

There  are  two  applicable  fundamental  prin- 
ciples of  law  In  the  Instant  case:  (1)  Proper- 
ty acquired  by  purchase  during  marriage  is 
presumed  to  be  community  property,  alld  the 
burden  rests  upon  tbe  spouse  acisertlng  Its 
separate  cheract.^r  to  establish  his  or  her 
claim  by  clear  and  satisfactory  evidence. 
Ballard  v,  fllyfleld,  47  Wash.  174,  91  Pac. 
642.  (2)  Where  the  consideration  for  a  con- 
veyance of  property,  is  paid  from  the  separate 
funds  of  one  spotise  and  tbe  property  is 
conveyed  to  the  other,  a  presumption  of  a 
^ft  rather  thtln  a  trust  arises,  and  this 
presumption  can  only  be  overthi'owh  and  the 
trust  relation  established  by  evidence  that  is 
clear,  bogent,  and  convincing^  Pomeroy's  Eq. 
Jur.  1 .  1041.  Applying  these  rules  to  the 
evidence,  we  have  no  difficulty  In  reaching 
the  conclusion  that  the  property'  was  pur- 
chased at  the  instance  of  Louisa  Denny,  paid 
for  'by  her  from  the  proceeds  of  her  separate 
property,  and  conveyed  to  D,  T.  Denny  in 
trust  for  her,  ^e  evidence  shows  that  in 
1866   a  patent  was  Issued   by   the  United 
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states,  eonreyine  toD.-  T.  Senoy  tlw  «a«b 
balf,  and  to  Lonlsa  Dmny.tbe  w.eet  hait,  at 
a  320-acre  donation  claim ;  that  at  tbe  time 
of  tbe  purcbase  of  the  property  in,cantrojer-> 
ay  the  land  of  the  latter  had.  become  Ta)«- 
able,  and  that  she  had  separate  pr/operty  of 
great  valae;  that  she  wanted  the  .property 
luTolved  in  this  suit  for  a  family  iwrial 
groond;  that  one  of  her  daughters  bad  re- 
cently died ;  that  she  purchased  the  property 
from  her  son-in-law  and  daughter,  and  paid 
them  therefor  the  sum  of  |800^,$900  of  whiob 
was  paid  by  her  personal  cjheck.  and  $300  was 
paid  by  her  satisfying. a  loan  of  tltat  amount 
wliicb  she  bad  made  tbe  graatogra .  a  few 
months  before.  This  money:  was  derived 
from  ttie  sale  of  a  part  of  her  donation  claim, 
which  was  admittedly  her  separate  property, 
Tbe  evidence  fui^ther  shows  tb&t  she  paid 
for  certain  work  done  in  clearing  a  part. of 
the  property  from  her  separate  money,  and 
that  D.  t.  Denny,  prior  to  his  death,  stated 
to  his  son  and  a  daughter  that  their  mother. 
owned  the  property ;  that  prior  to  the  pur- 
diase  of  the  property  be  stated  to  kis  son-in- 
law,  the  then  owner  of  the  property,  that  his 
wife  wanted  to  purcbase  it 

Tlte  aMtellant  arguee  that,  18  years  bav- 
Ing  dapsed  between  the  date  of  tbe  purctiase 
and  tbe  trial,  the  memory  of  interested  wit- 
nesses as  to  the  nature  of  the  transaction 
should  not  be  permitted  to  overthrow  the 
presumption  arising  from  the  deed,  and  that 
tbe  evidence  of  the  witnesses,  near  relations 
of  the  respondent,  bears  tbe  earmarks  of  con- 
sultation, preparation,  and  even  collusion. 
Anawering  the  flrst  propositton.  It  is  true 
that  such  evidence  will  be  carefully  scrutiniz- 
ed, and  it  Is  also  true  that  ordinarily  state- 
ments and  conversations,  resting  in  memory 
only,  as  to  ancient  transactions  are.  npt  of 
great  probative  force.  Biit  in  the  instant 
case  it  is  dear  that  the  mother's  desire  to 
procure  tbe  property  In  controversy  as  a 
place  for  the  ipterment  of  tbe  remaii^  of  the 
members  of  her  family  was  so  great  as  to 
fix  the  transaction  indelibly  in  her  memor^i 
It  appears  from  tbe  evidence  tl^at  tl^te  chil- 
dren had  for  years  used  this  property  as  a 
resort  for  camping  and  frequent  dally  ontt 
ings,  and  that  they  had  t>ecome  much  at- 
tached to  it,  and  that  from  these  associa- 
tions there  arose  In  her  a  flxed' purpose  to 
procure  the  property  and  devote  It  to  the 
use  stated.  As  to  the  question  of  prepara- 
tion, consultation,  and  collusion,  a  careful 
reading  of  tbe  evidence  has  conTinced  us  of 
the  candor,  veracity,  and  credibility  of  ,the 
sev««]  wltnesfses. 

It  is,  further  argued  that  certain  exhibits 
In  the  record  disclose  that  it  was  the  habit  of 
Lonlsa  Denny  to  keep  her  separate  property 
In  her  own  name,  and  convey  it  without  her 
husband  Joining.  We  have  examined  the  ex- 
hibits in  connection  with  the  other  eyidence, 
but  do  not  regard  the  inference  to  ;be  drawn 


th^retcom  of  soffioieBt  fltneng^.  to  -qwaiify 
tbe  view  we  have  expressed.  A  more  exteo- 
slve  review  of  the  evidence  would  serVe  no 
useful  purpose. 

The  appellant  Urges  that  Louisa  Denny 
was  disqualified  from  testifying  under  the 
provisions  of  our  Code.  2  Balllnget's  Ann. 
Codes  &  St.  I  5991  (Pierce's  Code,  |  937), 
Wbea  she  filed  her  disclaimer,  she  was  no 
longei"  a  party  to  the  action.  TOie  appellant 
could  "not,  against  her  sworn  dlsdaimer,  dis^ 
qualify  her  by  an  averment  in'  the  crossr 
complaint  that  she  claimed  an  Interest  bi  the 
property.  Sackman  t.  Thomas,  24  Wash. 
660,  64  Pac.  819. 

It  is  "finally  contended  that  Hke 'tebpond- 
ent's  cause  «f  action  is-  barred  by  tbe  stat- 
ute of  limitations  and  by  his  laches.  The 
aiithorltlesialted  d«  not,  in  our  opinion,  even 
tend  to  support  either  view.  We  have  aeea 
that  the  prop»ty  was  conveyed  to  tlw  re- 
spondent before  tbe  execution  sale,  that  ^e 
trustee  acknowledged  and  executed  the  traak 
before  bis  death,  and  tliat  the  re^randent; 
since  he  aequlMd  titles  lias  been  in  posses* 
sion  of  the  property.  'Cbtte  is  no  evideaea 
that  any  credit  was  given  to  D.  T.  Denny 
relying  upon  his  supposed  ownership  of  the 
property,  nor  is  there  any  evidence  that  the 
latter  ever  asserted  title ;  but,  upon  the  con- 
trary, as  we  have  seen,  he  admitted  bis  tms' 
teaslilp.  The  Indebtedness  iqmn  which  the 
judgment  was  entered  arose  in  Mardi,  1890. 
at  whidi  time.D.  T.  Denny  was.  reputed  a 
wealthy  man. 

From  what  we  liave  said,  it  follows  tliat 
the  decree  ahonld  be  aflirmed,  and  It  Is  so 
ordered. 

RUDKIN.  a  X,  and  rULLERTON  and 
CHADWICK,  3J.,  concur.  MOBBIS,  3.,  took 
no.jMurt. 


HAYWABDv.  MASON. 
(Supreme  Gftart  of  Washington.    Sept.  25, 

1.  Wateis  ahd  Waxxb  Couasn  ^  :S42*)  — 
■BAsamsitvs'-GoRafrRxipnoa. 

,  A  deed  conveying  a  right  of  way  JSor  a  wa- 
ter ditch  Across  certain  described  landi  to  carry 
watsr  tor  irrlgatlofa  from  a  canal  -  tfaroogb  tbe 
tmct,  with  4he  right  «f  iagren  te  and  egress 
fro[Bi  the  same  to  maintain  aind  keep  tbe  ditdt  in 
repair,  conveyed  an  easement  only,  and  not  the 
fee.  In  tbe  land  covered  by  the  ditch. 

W;4Ed.'  Note.— tV)r  other  cases,  see-  Wateta  and 
ater  Coaises,  Dee.  Dig.  i  242.*]      ' 

2.  WVTEBS '  .AlKD'  WaiBB    COtTBSXS    (I    242*)— 
EASKHBIffCa— I^UGAXION   DiTOH— RieBT  TO 

Use. 

Where  a  conveyance  of  a  right  of  way  for 
an  Irrigfttlott'ditcfa  was  not  an  exdusive  grant, 
the  fiTantor  or  onver  of  the  aerrlent  estate  was 
entitled  to  make  any  proper  use  of  the  ditch 
which  wonid  not  materially  Impair  or  unreason- 
attJy' interfere  with  its  use  by  the  grantee  for 
tlte  pnrposes  designed. 

EJd.  Note^r-^r  other  eases,  see  WatexSiaad 
ater  Courses,  pec.  pig.  S  242. •)  ,    ,   . 


V. 
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3.  Watbhb  and  Wateb  Cockseb  (|   244*)— 
Ibbioation  Ditch— Obsteuction. 

Where  all  the  water  to  which  defendant 
was  entitled  was  permitted  by  plaiotiS  to  flow 
past  hia  obstructions  in  the  ditch  on  plaintilTa 
land,  plaintiff  was  not  liable  for  injuiT  to  de- 
fendant's crops  resulting  from  lack  of  water 
retained  by  such  obstructions. 
'  [ISd.  Note.— For  other  cases,  see  Waters  and 
Waaler  Courses,  Dec.  Dij.  S  244.*] 

Department  2.  Appeal  from  Superior  Court, 
Klttitaa  County;    E.  B.  Preble,  Judg& 

Suit  by  Walter  C.  Hayward  against  Ruth 
Mason.  Decree  for  complaiuaut,  and  de- 
fendant appeals.    Affirmed. 

See,  also,  104  Pac.  141. 

B'red  Parker  and  O.  O.  Felkner,  for  appel- 
lant.   Horey  &  Hale,  for  respondent. 

MOUNT,  J.  The  respoodeait  brought  this 
action  to  restrain  the  appellant  from  de- 
stroying dams  in  an  irrigation  ditch:  The 
appellant  claimed  the  exclusive  right  to  tl>e 
oae  of  tBe  ditch  for  Irrigating  purposes. 
Xbo  case  was  tried  to  the  court  without  a 
jury,  and  findings  were  made  to  the  effect 
that  each  had  a  right  to  use  the  ditch  for 
a  certain  amount  of  water  for  Irrigating 
purposes,  and  thereupon  the  court  entered  a 
decree  restraining  «ach  of  tbk  parties  from 
interfering  with  the  other.  •  The  defendanl 
has  apiiealed. 

'  It  appears  that  the  respondent  Is  the  owui 
er  of  the  S.  %  of  the  S.  B.  ^,  of  section  lit 
to\trn8hlp  18  N.,  range  17,  B.  W-  M.,  being 
80  acres  of  land  in  Kittitas  county;  that 
the  appellaht  Is  the  owner  of  a  tract  .of 
laud  lying  to  the  east  of  reqpoadenf  s  land'; 
that  a  large  irrigation  canal  runs  across  the 
southwest  corner  of  respondent's  land.  This 
cimal  Is  known  as  'the  "West  Side  Irrigating 
Company's  Canat."  'It  Is  owned  by  a  stock 
company.  Each  stockholder  is  entitled  to'  a 
certain  amount  of  water.  Both  respondent 
and  appellant  own  stock  in  the  company, 
and  are  entitled  to  water  on  at:count  there- 
of, -  A  ditch  has  been  dug  along  the  sooth 
line  of  respondent's  latld,  which  ditch  ex- 
tends .  from  the  southeast  comer  to  a  point 
near  the  middle  of  the  tract  of  land  where 
the  ditch  connects  with  an  old  natural  wa- 
ter channel.  This  natural  channel  extends 
some  distanee  within  tespondenfta  land,  and 
rontinnes  by  a  cftcuitous  route  around  &  hill 
to  a  point  near  the  West  Side  Irrigation 
Compaoy'a  Canal,  -where  another  ditch'  oon- 
uects  this  natural  Vater  channel  with  said 
canaL  This  natural  canal  and  the  ditches 
connected  with  it  hare  been  used  for  many 
years  to^  irrigating  and  draining  the  re- 
spondent's laud,  and  also  for  irrigating  ap- 
pellant's land.  In  June,  1900,  the  respond- 
ent, by  written  Instrument,  conveyed  to  the 
appellant  a  right  of  way  for  water  from  the 
West  Side  Irrigating  Company's  Canal,  as 
foUows:  "That  said  party  of  the  first  pert 
for  and  in  consideration  of  the  sum  of  $1.00 


to  him  in  hanA  paid  by  the  party  of  the 
second  part,  the  receipt  of  which  is  hereby 
acknowledged,  has  granted,  bargained  and 
sold,  and  by  these  presents  does  grant,  bargain 
and  se41  and  convey  nnto  said  party  of  the 
second  part  and  their  successors  in  Interest 
in  (certain  described  lands)  the  right  of  way 
for  a  water  dlteh  across  the  south  half  of 
the  southeast  one  quarter  of  section  11,  la 
said  township  and  range,  to  carry  water  for 
IrrlgatiOB  purposes  from  the  canal  of  the 
West  Side  Irrigation  Company  up  the  side 
now  occupied  by  said  water  ditch  through 
the  tract  aforesaid  together  with  the  right 
of  Ingress  to  and  egress  from  the  last  de- 
scribed tract  in  order  to  maintain  and  keep 
the  said  ditch  In  repair."  It  Is  contended 
by  the  appellant  that  this  Is  a  grant  of  the 
fee,  and  that  the  respondent  thereby  con- 
veyed the  exclusive  right  of  the  ditch  to  the 
appellant.  It  seems  clear  that  the  grant  was 
simply  an  easement,  and  nothing  more.  It 
does  not  purport  upon  its  face  to  convey  the 
laiid  Upon  which  th«  ditch  Is  loeated,  or  con- 
vey the  ditch  Itself.  It  conveys  "the  right 
of  way"  for  a  definite  and  Hmlted  purpose. 
"In  the  case  of  an  express  grant  the  fact 
of  the  creation  of  the  easement  as  well  as 
Its  ndture  and  extent  Is  determined  by  the 
language  of  the '  deed  taken  In  connection 
with  circnmstanoes  existing  at  the  time  of 
making  it."  10  Am.  &  'Eng.  Ency.  of  Lav^ 
(2d  lid.)  p.  411.  The  evidence  in  this  case 
shows  that  at  the  tftne  the  grant  was  made 
the  part  of  the  ditch' known  as  the  natural 
water  course  had  been  -used  for  liTlgatlng 
the  respondent's  land  for  'years,  and  was 
necessary  therefor,'"  and  that  for  some  six 
years  subsequently  the  appellalit  and  re- 
spondent used  the  whole  water  course  and 
ditch  In  common;  that  each  was  entitled  to 
a  certalh  amount  of  water  from  the  West 
Side  Irrigating  Company;  and  that  this 
ditch  was  large  enofngh  to  carry  all  of  the 
water  available  for  the  use  of  both  appel- 
lant and  respondent  Tthere  Is  nothing  In 
the  deed  Or  In  the  circumstances  existing 
at  the  time  it  was  made  to  Indicate  that  the 
right  of  way  granted  was  ah  exclusive  one.' 
On  the  'other  hand,  the  drcnmstances  indi- 
cate the  grant'  was  not  exclusive  In  such 
cases  the  rule  Is  that  "the  owner  of  the 
servient  Estate  may  use  his  property  In  any 
manner  and  for  any  purpose  consistent  with 
the  enjoyment  of  the  easement.  Thus  In 
the  case  of  a  way  the  owner  of  the  servient 
estate  taay'use  the  land  over  which  It  passes 
in  any  manner  which  does  not  materially  Im- 
pair or  unreasonably  Interfere  with  the  use 
of  the  way.  He  may  use  It  as  a  way  or 
permit  others  to  do  so  unless  the  ownership 
of  the  easement  is  exclusive."  14  Cyc.  p. 
1208. 

The  lower  court,  therefore,  did  not  err  tn 
holding  that  the  respondents  might  use  the 
ditch  and  natural  waterway  for  Irrlgatloa 
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80  long  as  he  does  not  iDtetfiere  wltli  the 
casement  granted.  It  Is  claimed  that  the 
court  erred  lii  not  asaeasing  damages  in  fa- 
vor of  the  appellant  on  acconnt  of  crops  lost 
by  reason  of  obstructions  which  respondent 
placed  In  the  ditch.  There  is  evidence  In 
the  record  which  shows  that  all  the  water 
to  which  appellant  was  entitled  was  permit- 
ted to  flow  past  these  obstructions.  No  loss 
therefore  could  occur  on  that  account  We 
think  the  trial  court  was  Justified  In  refus- 
ing to  assess  damages. 

There  is  no  error  in  the  record,  and  the 
Judgment  must  therefore  be  affirmed,  and  It 
Is  so  ordered. 

RUDKIN,  C.  J.,  and  PARKER,  CROW, 
and  DUNBAR,  JJ.,  concur. 


HATWARD  y.  MASON. 
(Snpveme  Cbott  of  Washineton.     Sept.  25, 

1.  APl»EAt,    AND    BRKOB    (8    964*) '— REVIEW  ~ 
COIISOI.IDATIOIT  0>>  ACnoira— 'DI80BBTI0N  OF 

Triai.  Coubt. 

Courts  of  equity  have  discretion  to  consol- 
idate causes,  the  exercise  of  which  will  not  be 
reviewed  except  for  abuse. 

IBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Colt.  Dig.  S  3834 ;   Dee.  Dig.  |  964.»] 

2.  Action  (J  57*)  —  Consolidation  —  Requi- 
8TTE8.       ■  •     ••  ■      - 

Where  two  Suits  involving  irrigation  rights 
could  have  been  joined  in  the  same  complaint, 
and  were> between  the. same  parties  and.  with  ref- 
erence to  the  same  subject-matter,  the  ditches 
in  controversy  only  being  different,'  they  were 
poroperly  consolidated.' 

[Ed.  Note.-^For  other  cases,  see  Actii»n,  CSnt. 
Dig.  §036;  Dec.  Dig.  §  57.*1 

S.  Watbbb  and  Waibr  Cot)«a«s  W  1.'56*)^Ib- 

BieATIOH.  DlMB-xCONVKYAJIOllr-iBAiSEUKRT 

OB  Feb. 

A  deed  conveyed  a  .right  of  way  for  a  drain- 
age ditch  across  specified  land  of  the  grailtoi 
aJoni:  the  line  as  "at  present  laid  out"  to  drain' 
sorplus  water  irom  specified  laud  belonging  to 
the  grante^  and  further  declared  that  tbe<  gran- 
tec  should  nave  the  access  to  the  grantor's  tract 
for  the  purpose  of  draining  and  repairing  drain- 
age ditoieB.  aforesaid,  and  thaC  as  a  x>art  of  the 
consideration  the  gnuitee  should,  so  maintain 
and  operate  the  ditches  as  not  to  hinder  or  pre- 
vent the  cultivation  of  the  tract  through  which 
the  right  of  way  was  granted,  and  that  the 
grantor  shonldi  have  the  right  to  use'tfc«  drain' 
age  water  for  irrigation. ,  Ueld,  that  the  deed 
conveyed  an  easement  only,  and  not  the  fee,  to 
tlie  land  on  which  the  ditch  was  located  over 
the  grantor's  land,  and  that  the  grantor  there- 
fore was  enticed  to  use  the  drainage  water  on 
her  own  land. for  irrigation  purposes,. 

WEid.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  i  178;   Dec.  Dig.  I 

4.  Watebs  and   Water  Coubses  (J   156*)— 
Conveyances— CoNSTBTJcnoN. 

A  deed  re<^ting  that  the  laud  -win  conveyed 
with  the  rights  thereto  belonging  or  appertain- 
ing, "including  all  ditches  and  water  rights." 
except  certain  reserved  rights  not  in  controver- 


sy, did  not  convey  the  fee  to  the  grantee  in  any, 
ditch  on  land  not  conveyed. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Coozses,  Cent  Dig.  |  176;   Dec.  Dig.  t 

i5e.»i 

6.  Watxbb  and  WatHi  Goubsbb  ({  196*)— !■• 
BXGATioN   Ditch— RioHi  oy  Wat— Dbaik- 

AOE. 

Where  defendant  conveyed  to  plaintiff  a 
right  of  way  over  certain  land  for  drainage 
ditches,  the  grantor  to  have  the  right  to  use  the 
water  for  irrigation,  the  grantor  was  not  enti- 
tled to  control  the  method  of  drainage  on  the 
grantee's  land,  nor  could  the  grantee  control 
the  method  of  irrigation  on  the  grantor's  land. 

[Bid.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8  176;  Dec.  Dig.  i 
156.  •] 

6.  Watebs  and  Wateb  Coubseb  (8  109*)- Ri- 
PABiAN  Rights— Mabsh  ob  Swamp  Land. 

Riparian  rights  do  not  attach  to  marsh  or 
swamp  land  with  no  natural  outlet 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8  118;  Dec  Dig.  t 
10i».'»] 

7.  Waters  and  Wateb  Coubses  (8  42*)— Ri- 
parian Rionrs— Extent. 

A  riparian  propirietor  is  only  entitled-  to 
the  flow  of  water  as  it  was  wont,  the  use  being 
subject  to  the  reasonable  use  for  domestic  ana 
agricultural  purposes  of  npper  riparian  owners. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  g  33;  Dec.  Dig.  f 
42.*] 

8.  Waters  and  Wateb  Coubses  (8  IM*)— 
SuBFACS  Watebs  —  Dbaimaqk  Ditor^  — 
Right  to  Wateb— Insufficient  Suppm— 
LiABiLrrr. 

Where  defendant  conveyed  to  f'alntift  a 
right  of  way  thronglh  laada  purchased  from 
plaiatifi  for  a  drainage  ditch,  defendant  to- have 
the  right  to  use  the  water  for  irrigation,  and 
plaintiff  at  no  time  lowered  the  water  below 
what  narturaliy  flowed  ont  of  defendant's  land 
at  the  time  of  defendant's,  purchase  thereof, 
plaintiff  was  not  liable  in  damages  for  failure 
of  defendant's  crops  for  lack  of  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cbnt  Dig.  8  181;  Dec.  Dig.  | 
166.*] 

Department  2.  Appeal  from  Buperloif 
court,  Kittitas  County;  B.  B.  Prehle,  Judge. 

Action  by  Walter  C.  Hayward  against 
Ituth'  Mason.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

See,  also,  104  Pac;  139. 

Fred  Parker  and  O.  O.  Felkner,  for  apr 
pellant    Bovey  &  Hale,  for  respondent 

MOUNT,  J.  In  the  year  1904  the  respond- 
ent brought  an  action  against  the  appel- 
lant, alleging  that  she  was  unlawfully  ob-. 
structlug  a  drainage  system  upon  respond- 
ent's land,  and  prayed  that  she  be  restrained 
from  so  doing.  While  ^at  action  was  pend- 
ing and  undetermined  in  the  lower  court  the 
respondent  constructed  other  drainage,  ditch- 
es upon  his  own  land,  and  brought  another 
action  against  appellant,  alleging  that  ap.' 
pellant  was  unlawfully  obstructing  these 
ditches,  and  prayed  for  injunctive  relief. 
When  both  cases  were  at  issue,  the  trial 
court  entered  an  order  cottsolldating  them. 
They  w^e  thereafter  tried  as  one  case.    Up- 
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on  the  trial  tbe  coart  made  findings  of  fact 
and  coDclusionB  of  law,  and  entered  a  de- 
cree defining  tbe  rights  of  the  respondent  to 
drain  his  land  and  to  irrigate  parts  thereof, 
and  also  defining  the  rights  of  the  appellant 
to  certain  drainage  water  and  ditches  upon 
respondent's  land  for  Irrigating  her  own 
land.  The  defendant  has  appealed  from  that 
decree.  Fifty-one  assignments  of  error  are 
made  in  the  appellant's  brief.  These  assign- 
ments are  not  noticed.  But  appellant  makes 
the  following  contentions:  First,  that  the 
court  erred  in  consolidating  the  two  actions; 
second,  that  by  certain  deeds  respondent  con- 
veyed not  only  the  right  to  all  water  'upon 
his  land  to  the  appellant,  but  also  the  fee 
of  the  ditches  upon  his  land;  third,  that  the 
appellant  owns  the  riparian  right  to  all  the 
water  upon  respondent's  land;  and,  fourth, 
that  the  court  erred  in  not  awarding  damages 
to  the  appellant  We  shall  briefly  notice 
these  contentions  in  the  order  stated. 

1.  Courts  of  equity  are  vested  with  dis- 
cretionary powers  to  conBolidate  causes,  and 
such  discretion  will  not  be  reviewed  except 
for  abuse.  8  Cyc.  p.  593.  In  Peterson  v. 
Dillon,  27  Wash.  78,  86,  67  Pac.  397,  399,  this 
court  said:  "A  court  should  always  be  pos- 
sessed of  the  power  to  make  orders  which 
will  expedite  its  business  and  prevent  costs 
and  a  multiplicity  of  suits,  when  one  action 
will  answer  all  of  the  purposes  of  Justice. 
*  *  *  The  consolidation  was  within  the 
discretion  of  the  conrt  even  if  the  parties 
are  not  the  same  in  each  action,  and  the 
conrt's  order  will  not  be  interfered  with  by 
the  appellate  court  if  the  suit  Involves  the 
same  subject-matter."  In  this  case  the  par- 
ties were  the  same  and  the  subject-matter 
was  the  samek  '  The  ditches  Involved  were 
different.  But  the  rights  of  the  parties  to 
drain  and  use  the  water  was  the  real  subject- 
matter,  and  that  was  the  same  in  both 
actions.  There  can  be  no  question  that.  If 
the  actions  had  been  begun  at  the  same  time, 
the  causes  might  have  been  Joined  in.  the 
same  complaint  This  is  one  of  the  usual 
tests  for  consolidation.  There  is  therefore 
no  merit  In  the  contention  that  It  was  error 
to  consolidate  the  two  actidns. 

2.  It  appears  that  the  appellant  purchas- 
ed her  land  from  the  respondent.  The  deed 
recited  that  the  land  was  conveyed  with  the 
rights  thereto  belonging  or  appertaining,  "In- 
cluding kll  ditches  and  water  rights,"  ex- 
cept certain  reserved  rights  not  in  controver- 
sy. This  deed  was  executed  In  February, 
1900.  On  June  16,  1900,  the  appellant  by 
deed  conveyed  to  respondent  "a  right  of  way 
for  the  maintenance  and  operation  of  a 
drainage  ditch  across  the  8.  W.  M,  of  the 
S.  W.  %  of  Sec.  12,  township  18  north,  range 
17  E.  W.  M.,  along  the  line  as  at  present 
laid  out  for  the  purpose  of  draining  surplus 
water  from  the  S.  %  of  the  S.  E.  %  of  Sec. 
11,  in  said  township  and  range."  The  first 
description  above  Is  of  the  appellant's  land.. 
The  latter  is  the  description  of  the  respond- 


ent's land.  I'he  appellant's  land  lies' to  the 
east  of  respondent's  land,  and.  Is  separated 
therefrom  by  a  county  road.  The  deed  con- 
tinues: "It  Is  expressly  understood  and 
agreed  that  the  said  party  of,  the  second  part 
(respondent)  shall  have  the  right  of  Ingress 
to  and  egress  from  said  first  described  tract 
for  the  purpose  of  draining  and  repairing 
drainage  ditches  aforesaid.  It  Is  further 
understood  and  agreed  as  a  part  of  the  con- 
Blderatl6n  of  this  conveyance  that  the  said 
party  of  the  second  part  shall  so  maintain 
and  operate  said  drainage  ditches  as  In  no 
way  to  hinder  or  prevent  the  proper  cultiva- 
tion of  the  tract  through  which  the  right 
of  way  is  hereby  granted.  It  Is  also  agreed 
and  understood  that  first  party  (appellant) 
shall  have  the  right  to  um  such  drainage 
water  for  the  Irrigation  of  their  tract  of 
land  in  sections  12  and  13,  in  said  township 
and  range,  and  water  may  be  diverted  from 
such  ditch  for  fnidi  purpose,  by  mekns  of  any 
appUauces  furnished  or  to  be  furnished  by 
any  of  the  parties  hereto."  It  is  apparent 
that  the  deed  from  the  respondent  to  the  ap* 
pellant  did  not  convey  the  fee  to  any  ditch 
upon  land  not  conveyed.  Water  rights  then 
upon  or  appurtenant  to  the  land  conveyed 
no  doubt  passed,  and  the  trial  court  so 
found  and  decided.  It  Is  also  apparent  that 
the  deed  of  June  16,  1900,  above  largely 
copied,  conveyed  to  the  respondent  an  ease- 
ment "along  the  line  as  at  present  laid  oat" 
upon  appellant's  land  "for  the  pnrpose  of 
draining  surplus  water  from"  respondent's 
land.  Hayward  v.  Mason  (Wash.)  104  Pac. 
139.  But  the  appellant  had  a  right  to  use 
this  drainage  water  upon  her  own  land  for 
irrigation  purposes.  She  did  not  thereby  ac- 
quire the  right  to  go  upon  the  land  of  re- 
spondent and  control  the  manner  ot  drain- 
age. The  evidence  is  conclusive  that  a  por- 
tion of  respondent's  land  required  drain- 
age, that  appellant's  land  required  Irrlga-. 
tlon,  and  it  was  agreed  that  the  sivplas  wa- 
ter should  be  drained  from  respondent's  land 
to  and  upon  appellant's  land,  and  there  iised 
for  Irrigation.  Appellant  however,  could 
no  more  control  tiie  method  of  dxaina^  upon 
respondent's  land  than  respondent  could  con- 
trol the  method  of  Irrigation  upon  appellant's 
land.  The  appellant  was  entitled  to  the- 
wat»  wbich  naturally  flowed  upon  ber  land 
when  she  bought  It  from  respondent  and  to 
no  more. 

3.  We  think  the  evidence  fails  to  show 
any  riparian  right  in  the  appfdlant  because 
there  is  no  natural  stream  or  waterway 
shown  in  the  case.  The  evidence  shows  that 
a  marsh  or  toWmp  with  no  outlet  existed 
upon  respondent's  land.  There  (s  some  evi- 
dence that  a  depression  or  possibly  an  oat- 
let  once  existed,  but  such  outlet  bad  long 
since  been  obliterated,  and  the  only  outlet 
now  existing  or  which  has  ever  been  osed 
by  the  appellant  is  an  artificial  one.  Bat 
If  the  appellant 'may  be  said  to.  bA-ar  r^rian 
proprietor  and  entitled  to  the  flow  of  water 
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as  It  was  wont,  Iter  -ope  would  be  subject  to 
the  reasonable  use  by  the  respondent  for 
domestic  and  agrlcnltural  purposes,  for  he 
Is  also  a  riparian  owner  prior  In  titee  and 
fight    28  Cyc  p.  979. 

4.  Appellant  argues  that  the  court  should 
have  assessed  damages  In  h6r  favor  for  the 
loss  of  crops  caused  by  a  diminution  of  water 
by  the  respondent  The  court  found,  and 
the  eTldence  josfUaes  the  finding,  that  the 
respondent  has  not  reduced  the  water  sup- 
ply below  what  It  was  at  the  time  the 
appellant  purchased  ber  land  from  respond- 
ent In  other  words,  that  the  appellant  at 
all  times  had  bad  all  the  water  to  which  ^e 
was  lawfully  eritlUed.  The  respondent  was 
therefore  not  liable  la  damages  for  the  fall- 
ore  of  appall  antf  8  crops  for  lack  of  Buffldent 
water. 

The  Judgment  of  the  trial  court  appears  to 
bft  right,  and  1>  therefore  afBrmed. 

RUDKIN,  a  J.,  and  PARK£1B,  (JROW, 
and  DUNBAB,  JJ.,  concur.' 


(E5  Wash.  7*) 

WBIDENSTEINBR  ▼.  UAIitT  et  ux. 

(Supreme  Court  of  Wasihinston.     Sept  29, 
1909.) 

1.  Wattbb  akd  Water  Coubses  (I  138*)  — 
Drrcn— Adtbbsc  PossbssioH— Pbkscbiptior 
— Pebmissive  Usb. 

The  permisslTe  use  of  a  ditch  across  the 

land  of  another  or  the  water  therein,  no  matter 

t»r  bow  Ion;  continued,  could-  not  give  title  by 

pTescripUon. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  f  150;   Dec.  Dig.  I 
13&»] 

Z  Waters  awd  Watbb  Cottbseb  (|  167*)  — 
Ebvocation— PEnurssiVB  UssoF  Land. 
The  pennhsive   rigbt  given  to  another  to 

maintain  a  ditch  over  one's  land,  amounting  to 

a  license,  could  be  xeyok^  at  the  will,  of  the 

licensor. 
(Ed.  Kote.— For  other  cases,  see  Waters  and 

Water  Coniaes,  Cent  Dig.  |  185 ;    Dec.  Dig. 

I  157.*1  ...        . 


&  Watkbs  Aire  WAtm  OotnenM'  (| '  138*)  — 
Drgh  —  Adtbbob  Possessioh  —  .Hosnix 
Claiu— Repupiatjor  or  lacENsi;. 

To  constitute  adverse  possession  of  the 
right  to  use  a  ditch  across  the  land  of  another 
and  the  intBr  thetein,  giren  by  men  ■  license, 
the  licensee  most  have  repudiated  the  lioepse, 
and  brought. knowledge  of  the  rejtudiation  home 
to  the  licensors.  >     '     '       , 

J'Va.  Note.— For  ^ther  cases.  sie'VTaters  and 
ater  CounMa,  Cent  Dig.  |  ISO;  Dec.  VUg.  i 
138:*  AdveiM  Po«eaaioni  Cent  Die  it  23^ 
235.] 

4  WATnS'Airn  WATZB.CouBaxa  (il30*HAf- 

FBOPRlATlCiN. 

Where  -kater  has  been  already  appropriat- 
ed, it  caniMt  be  BippTopriated  a  second  time  by 
aaottier. 

[Ed.  Note,-^For  other  cases,  see  Walem  and 
Water  Oounes,  Dec.  Dig  1  130.*] 

Department    2.      Appeal    from    Superior 

Court  Stevens  County:  D.  H.  Carey,  Judge. 

Action   Tty    John    Wi^idetistelner    against 


John  Ma^Iy,  and  i^lfe^    Judgment  of  dlaml» 
s^l,  and  plaintiff  appeals.    Afilrmed. 

Sobo-tsoB,  Miller  &  Kosenhanpt,  for  ap> 
pellant  JuOeon  A  Rocbford,  for  respondr 
ents.     -    ' 

MOUNT,  J.  In  the  y«er  1880  the  ttppeL- 
last  and  tiie  reapondeuta  settled  and  filed 
goiveitiment  ^meateada  upon  adjolnlnc 
claims,  of  160  acrea  each,  in  Stevens  comity. 
A  small  creek,  kuown  as  Grouse  creek,  flow* 
ed  through  the  respondents'  land.  This 
creek  did  sot  touch  the  land  of  the  appellant 
Government  patents  were  issued  to  the  par- 
ties In  1897  and  1806w  In  the  year  1802, 
after  the  paftlee  bad  settled  and  filed  npoa 
tbetr  lanil,  the  appellant  requested  perml*- 
alon  fhMD  the  respoDdenlB  to  take  water  out 
of  Grouse  creek  and  convey  the  same  ajetoaa 
the  land  of  tlie  reapondeuta  to  bto  own  land, 
for  domeatle  purposea  This  permission  was 
granted  by  respondeata  orally,  and  there- 
upon the  appellant  dug  a  ditch  across  the 
respondents' '  land,  and  baa  maintained  tha 
same  ever  since.  At  the  time  thla  permta- 
slon  was .  granted  the  appellant  offered  to 
pay  for  the  right  of  way,  and  requested  re- 
spondents to  convey  such  right  of  way  in 
writing,  but  reiwondents  refused  to  aell  the 
aame,  or  to  make  any  conveyance  thereof 
to  the  appellant  Thereafter  the  appellant 
used  the  ditch  for  carrying  water  for  domear 
tic  uses  and  Cor  irrigation,  each  year  in- 
creasing the  amount  of  irrigation,  until  at 
the  time  this  case  was  tried  he  had  about 
IS  acres  of  land  in  cultivation  and  under 
irrigation.  Some  time  after  appellant  be- 
gan to  use  the  water  for  ixrigatioB  he  filed  a 
claim  of  appropriation  of  certain  waters  in 
Grouse,  creek,  describing  the  intake  on  ap- 
pellant's land,  and  the  course  of  bis  pro>- 
IMsed  ditch  substantially  upon  the  line  of 
the  ditch  then  lu  use,  as  above  stated.  The 
respondents  during  all  this  time  were  also 
n^iug  a,  part  of  the  water  of  Grouse  creek 
ttppn  their  own  land  for  Irrlgatloa  and  4o- 
mestic  uses.:  In  the  year  1906  theireapond- 
ents.  constructed  a  sawmill  upon  their  own 
land  and  ui»>n  this  creek,  and  also  construct- 
ed a  dam  across  the  cret^  above  the  intake 
of  .appellant's  ditch,  and  thus  diverted. the 
water  from  appellant's  ditch,  and  used  the 
same  for  the  purpose  of  operating  the  milL 
Thereafter  the  appellant  brought  this  action 
to  restrain  respondents  from  diverting  the 
water  from  the  ditch  used  by  tbe  appellant 
for  domestic  and  irrigating  purposes.  Upon 
the  trial  the  court  concluded  that  the  use  of 
the  water  and  tbe  ditch  by  the  appellant 
across  the  respondents'  land  was  a  mere  per- 
missive use,  the  license  for  which  could  be 
revoked  at  any  time,  and  dismissed  the  ac- 
tion. PlalntlfT  appeals,  and  argues  that  be 
is  entitled  to  a  prescriptive  right  by  adverse 
user,  of  the  ditch  and  the  water  which  flown 
therein,,  for  more  than  the  statutory  period. 
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The  evidence  In  the  case,  however,  la 
clear  that  the  rlg^t  to  construct  the  ditch 
and  use  the  water  from  Grouse  creek  was  a 
mere  permlsslTe  right,  granted  by  the  re- 
spondents to  appellant,  and  that  respond- 
ents refused  either  to  sell  or  convey  a  per- 
manent right.  Such  right  or  license  was 
revocable  at  the  will  of  respondents,  and 
could  not  be  enforced  thereafter  by  the  ap- 
pelant Hathaway  v.  XaUma  Water,  etc., 
Co.,  14  Wash.  468,  44  Pac.  896,  B3  Am.  St 
Rep.  874;  Prentice  v.  Mackay  (Mont)  96 
Pac.  1061.  The  permissive  use  of  the  ditch 
or  the  water  across  respondents'  land,  no 
matter  how  long  continued,  could  not  give 
title  by  prescription  to  the  appellant.  22 
Am.  &  Eng.  Eoc.  Law  (2d  Bd.)  1196;  Wlel 
on  Water  Rights,  8  248,  p.  379.  Under  the 
circumstances  of  this  case,  before  there 
could  be  any  adverse  holding,  it  was  neces- 
sary for  the  appellant  to  have  repudiated  the 
license,  and  brought  knowledge  of  such  re- 
pudiation home  to  the  respondents.  22  Am. 
&  Eng.  Enc.  lAw  (2d  Ed.)  p.  1198.  We  find 
nothing  in  the  record  to  show  that  the  li- 
cense given  by  the  respondents  to -appellant 
was  ever  repudiated  by  the  appellant.  It 
Is  true  that  the  appellant  at  one  time  at- 
tempted to  file  an  appropriation  of  certain 
water  under  the  statute,  but  such  appropria- 
tion vras  clearly  not  effective,  under  the 
rule  In  Benton  v.  Johncox,  17  Wash.  277,  49 
Pac.  495,  39  L.  R.  A.  107,  61  Am.  8t  Rep. 
912,  because  the  water  was  already  appro- 
priated by  the  respondents.  See,  also,  Atkin- 
son V.  Washington  Irrigation  Co.,  44  Wash. 
76,  86  Pac.  1123,  120  Am.  St  Rep.  97&  If 
this  attempted  appropriation  could  be  con- 
sidered as  tending  to  Aow  an  adverse  tiaim, 
there  is  evidence  in  the  record  to  show  that 
n  was  not  so  Intended  at  the  time,  but  was 
'for  the  purpose  only  of  preventing  an  ap- 
Iiropriation  by  other  persons  who  might  snl)- 
sequently  claim  a  portion  of  the  water.  At 
any  rate  the  respondent  had  no  notice  of 
any  adverse  claim  against  his  rights.  We 
are  of  the  opinion,  therefore,  that  the  right 
given  to  appellant  was  a  mere  license,  revo- 
cable at  will,  and  that  there  Is  not  sufficient 
evidence  of  any  adverse  holding  on  the  part 
of  appellant  to  sustain  the  dalm  of  rights 
by  prescription. 

The  Judgment  of  the  lower  court  was 
right  and  it  is  affirmed. 

RtJDKIN,  C.  J.,  and  PARKER,  DUNBAR, 
and  CROW,  JJ.,  concur. 


PATRICK  V.  WATSON. 

(Supreme  Court  of  Wanhington.     Sept  29, 
1909.) 

1.  Sales  (J  IWl*)— Delivebt. 

Delivery  of  the  bill  of  sale  stating  that  de- 
fendant "conveys  all  horses  »  *  •  and  all 
interest  therein     »     •     *    situated  and  located 


either  on  said  land,"  which  land  had  at  the 
same  time  lieen  sold  by  defendant  to  plaintiff, 
"or  wherever  they  may  be  found,"  is  a  delivery 
of  the  horses. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dt  S  376;  Dec.  Dig.  {  156.*] 

2.  Sales  (f  71*)— Conxract— Pbopbbty  Sou>. 
In  negoltatiug  for  a  sale  of  land  and  horses, 
defendant  stated  that  there  were  t>etween  150 
and  175  horses  scattered  on  the  range.  The 
contract,  however,  was  for  "all  horses  •  •  • 
situated  and  located  on  said  laud  or  wherever 
they  may  be  found."  Held,  that  defendant's 
statement  twing  a  mete  estimate,  and  no  guar- 
anty of  number  stated,  the  contract  was  for  an 
indefinite  number. 

[Kd.  Note.— ITor  other  cases,  see  Sales,  Gent 
Dig.  J  191;   Dec  Dig.  |  71.  •] 

Department  2w  Appeal  from  Superior 
Court  Spokane  County;  E.  U.  Sullivan, 
Judge. 

Action  by  E.  A.  Patrick  against  O.  E.  Wat- 
son. Judgment  for  defendant  Plaintiff  ap- 
peals.    AtUrmed. 

John  C.  Kleber  and  Rot;iertson  &  Rosen- 
haupt  for  appellant  Merrill,  Oswald  Sc 
Merrill,  for  respondent 

MOUNT,  3.  Appellant  brought  this  action 
to  recover  from  respondent  !H>ii32.90,  the 
purchase  price  of  65  head  of  horses  alleged 
to  have  been  purchased  and  paid  for,  but 
never  delivered  by  respondent  to  appellant 
The  case  was  tried  to  the  court  without  a 
Jury.  At  the  close  of  oil  the  evidence,  the 
court  found  that  the  plaintiff  bad  not  estab- 
lished the  allegations  of  bis  complaint,  and 
dismissed  the  action.  The  plaintiff  has  ap- 
pealed. 

It  appears  that  In  October,  1907,  tlie  ap- 
pellant agreed  to,  and  did,  purchase  from 
the  respondent  a  farm  and  all  farming  im- 
plements and  machinery  and  all  horses,  cat- 
tle, and  live  Stock,  with  certain  specIUed  ex- 
ceptions, owned  by  respondent  for  the  sum 
of  fl7,500.  It  is  claimed  by  appellant  that 
the  purchase  price  of  the  horses  was  $10,- 
000,  and  that  respondent  guaranteed  that 
there  were  as  many  as  160  head  of  horses, 
and  that  only  85  head  were  delivered.  At 
the  time  the  sale  was  made  a  written  con- 
tract was  entered  into,  the  part  thereof  re- 
ferring to  the  live  stock  being  as  follows: 
"Also  said  first  party  conveys  to  said  sec- 
ond party  all  horses,  cattle,  and  other  live 
stock  and  all  Interests  therein  owned  by  said 
first  party,  situated  and  located  either  upon 
said  land  or  wherever  they  may  be  found. 
and  also  all  rights  '  and  title  of  said  first 
party  to  the  foilowing  stock,  brands  W  A 
and  )0(  and  all  stock  bearing  aaid  brands 
which  have  not  heretofore  been  sold  or  dis- 
posed of  by  said  first  party  herein,  saving 
and  excepting  however  four  (4)  work  horses, 
one  (1)  driving  team,  and  one  (1)  cow  wlildi 
have  heretofore  been  -selected  by  mutual 
agreement  of  the  partiea"  The  appellant 
testified  that  be  figured  the  horses  at  $10,> 
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000,  and  that  he  paid  Oiat  sam  for  the 
horses.  We  are  satlsfled,  however,  that, 
when  the  sale  was  finally  conclnded,  it  was 
upon  the  basis  of  a  lump  sum  of  (47,500  for 
tlie  whole  property,  without  any  segregation 
of  the  price  as  to  any  separate  article.  This 
point,  however,  is  of  no  special  importance 
In  the  case.  The  appellant  also  testified 
tliat  it  was  his  understanding  that  the 
horses  were  to  be  delivered  at  the  farm, 
and  that  the  respondent  guaranteed  that 
there  were  at  least  150  head  of  them;  but 
the  written  contract  contains  the  final  agree- 
ment of  the  parties,  and  no  such  suaranty 
Is  stated  therein.  The  contract  contains  no 
statement  of  any  definite  number  of  horses. 
It  states  that  the  respondent  "conveys  all 
horses  •  *  •  and  all  interests  therein 
*  *  *  situated  and  located  either  upon 
said  land  or  wherever  they  may  be  found." 
It  Is  clear  that  the  delivery  of  the  bill  of 
sale  was  the  delivery  of  all  of  the  horses  In- 
cluded therein  "wherever  they  may  be 
found."  This  included  those  upon  the  farm 
as  well  as  those  upon  the  range;  and,  as-in- 
dicating that  the  appellant  so  understood 
the  contract  upon  the  question  of  delivery, 
he  testified  that  69  head  of  horse!)  were  up- 
on the  farm,  while  the  others  were  upon  the 
range;  that  he  hired  men  to  find  the  otlier 
horses  for  him;  but  that  these  men  were 
able  to  find  only  19  hea,d  upon  the  range, 
making  85  bend  that  were  delivered  to  him. 
It  was  not  shown  that  there  were  no  more 
horses  upon  the  range.  The  record  clearly 
shows  that  neither  of  the  parties  knew  lost 
how  many  head  of  horses  there  were.  In 
negotiating  the  sale  the  respondent  stated 
that  there  were  between  150  and  175  head 
scattered  upon  the  ranee,  but  this  was 
merely  an  estimate.  If  the  parties  intended 
that  there  should  be  a  guaranty  of  150 
head.  It  would  have  been  an  easy  matter  to 
have  stated  so  in  the  written  contract.  Not 
having  been  stated,  the  contract  Is  conclu- 
sive upon  that  subject  Buckeye  Buggy  Co. 
T.  Montana  Btables,  43  Wash.  40,  85  Pac. 
1077,  117  Am.  St.  Rep.  1032.  The  trial  court 
was  therefore  right  in  its  conclusion  that 
the  contract  was  for  an  indefinite  number  of 
horses,  and  that  the  delivery  of  the  contract 
was  a  delivery  of  all  horses  belonging  to  re- 
spondent wherever  they  may  be  found. 
The  Judgment  Is  tUerefore  affirmed. 

KDDKIN,    C.    J.,   and    PARKER,    DUN- 
BAB,  and  GROW,  JJ.,  concur. 


STATE  V.  SWAN. 

(Supreme  Court  of  Washington. 
1909.) 


Sept.  29. 


Fai.se  Pretenses  (5  7*)— Obtaining  Monet 
AS  A  Chabitt. 

Obtaining  money  as  a  pharity  on  a  false 
reptesentatido  as  to  loss  is  within  Ballingf^r't 


Ann.  Codes  ft  St.  i  7165  (Pierce's  Code,  | 
1662),  making  it  an  offanse  to  obtain  money 
by  false  pretenses;  the  statute  makine  no  ex- 
ception, and  the  act  not  being  without  the  spirit 
of  the  statute. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  I  25 ;   Dec.  Dig.  f  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2662-2668;    vol.  8,  p.  7661.] 

Department  2.  Appeal  from  Superior 
Court,  Kittitas  County;  Ralph  Kanffman, 
Judge. 

M.  J.  Swan  was  Indicted;  and,  from  a 
Judgment  sustaining  a  demurrer  to  the  indict- 
ment, the  state  appeals.  Reversed  and  re- 
manded. 

O.  B.  Hovey  and  H.  W.  Hale,  for  the 
State. 

CROW,  J.  Defendant  was  charged  under 
section  7165,  Balllnger's  Ann.  Codes  &  St. 
(Pierce's  Code,  {  1662),  with  the  crime  of  ob- 
taining money  under  false  pretenses.  The 
charging  part  of  the  Information  is  as  fol- 
lows :  "lie,  the  said  M.  J.  Swan,  did  in  the 
county  of  Kittitas  and  state  of  Washington, 
on  or  about  the  fifteenth  day  of  January,  one 
thousand  nine  hundred  and  eight,  unlawfully, 
feloniously,  falsely,  fraudulently,  and  design- 
edly, and  with  Intent  to  defraud  R.  L.  Mc- 
Donald, obtain  from  said  R.  L.  McDonald  a 
sum  of  money,  to  wit,  fifty  cents,  lawful 
money  of  the  United  States  of  America,  the 
i>roperty  of  the  said  R.  !•.  McDonald,  by 
then  and  there  unlawfully,  willfully,  feloni- 
ously, fraudulently  and  designedly  pretend- 
ing to  said  R.  U  McDonald  that  he,  the 
said  M.  J.  Swan  and  his  wife  and  children 
were  on  their  way  to  Iowa  and  bad  lost,  a 
horse  needed  by  him  to  convey  them  thither 
and  that  he  was  without  means  to  obtain  an- 
other horse;  he,  the  said  defendant,  making 
said  statements  and  representations  as  an 
appeal  for  aid;  whereas  in  truth  and  In 
fact  the  said  defendant  had  not  suffered  the 
loss  of  any  horse  as  he  the  said  M.  J.  Swan 
well  knew;  that  by  means  of  said  false  pre- 
tenses and  representationB  the  said  R.  L. 
McDonald  delivered  to  the  said  M.  J.  Swan 
the  sum  of  money  aforesaid."  To  this  in- 
formation a  demurrer  was  sustained  by  the 
trial  court  and  the  state  has  appealed. 

No  brief  has  been  filed  by  respondent; 
but  from  appellant's  brief  it  is  made  to  ap- 
pear that  it  was  the  theory  of  the  trial  court 
that,  if  one  obtained  money  from  another 
as  a  charity,  although  the  inducement  was  a 
false  representation,  he  could  not  be  charged 
with  the  crime  of  obtaining  money  by  false 
pretenses.  Reference  to  the  section  of  the 
Code  under  which  the  charge  against  re- 
spondent Is  made  win  disclose  the  fact  that  - 
there  is  no  limitation  or  exception  made  in 
favor  of  the  one  who  by  any  false  pretense 
'  obtains  a  thing  of  valne  from  another.  The 
only   question    in    the    cnse — If,    indeed,    it 
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mity'be  called  a  (lueAloti — M  whether  the 
act  charged  Is  a  false,  pretense  within  the 
meaning  of  the  law.  There  Is  nothing  in  the 
act  before  ns  to  Indicate  that  it  was  not  with- 
in, the  Intent  of  the  law  to  punish  a  false 
pretense  of  poverty  and  want,  nor  Is  It  made 
to  appear  that  the  act  charged  Is  not  within 
the  spirit  of  the  law.  It  is  only  when  the 
act  Is  clearly  at  variance  with  the  legislative 

.  intent,  or  when,  although  within  the  letter, 
it  would  do  violence  to  the  spirit  of  the  law, 

.  or  violate  some  constitutional  right,  that 
courts  are  warranted  in  writing  exceptions 
to  a  general  statute ;  for  it  must  be  admitted 
that  it  Is  within  the  power  of  the  Legislature 

.  to  define  as,  a  crime  any  actionable  wrong. 
Upon  principle,  also.  It  would  seem  that  tbe 
act  charged  is  a  false  pretense  within  the 
meaning  of  the  law.  By  it  respondent  obtain- 
ed that  whidh  was  the  property  of  another. 
Had  he  appealed  to  the  cupidity,  avarice,  or 
business  judgment  of  the  complaining  wit- 
ness, he  would  liave  been  guilty  of  the  crime 
charged.  Then,  why  is  he  not  likewise  guilty 
if  he  has  appealed  to  the  charitable  impulses 
of  his  victim?  The  same  object  has  been 
obtained.  He  has  obtained  the  property  of 
another.  Mr.  Bishop  has  defined  a  false  pre- 
tense as  "such  a  fraudulent  representation  of 
an  existing  fact  or  a  past  fact  by  one  who 
knows  it  not  to  be  true  as  Is  adapted  to  In- 
duce tbe  i>erson  to  whom  It  is  made  to  part 
with  something  of  value."  Bishop,  Kew 
Crim.  Law,  {  415.  In  12  Am.  ft  Eng.  Bnc. 
Law,  p.  845,  the  following  definition  will  be 
fonnd:  "A  false  representation  made  by  a 
person  as  to  his  own  or  another's  necessitous 
condition  by  means  of  which  gifts  of  money 
or  property  are  obtained  In  charity  Is  a  fSlse 
pretense."  This  court  In  the  case  of  State 
V.  Phelps,  41  Wash.  470,  84  Pac.  24,  has  Bald 
that  "any  pretense  which  deceives  the  person 
defrauded  Is  sufficient  to  snstaln  an  indict- 

'  ment  or  Information."  The  exact  question 
now  before  us,  as  well  as  tbe  case  (People  v. 
Clongh,  17  Wend.  [N.  Y.]  851,  31  Am.  Dec. 
308)  upon  which  the  trial  Judge  seems  to 
have  rested  his  opinion,  was  considered  by 
the  Supreme  Court  of  Wisconsin  In  the  case 
of  Baker  v.  State,  120  Wis.  185,  »7  N.  W.  566. 
Answering  the  contention  that  the  statute 
had  no  application  to  the  act  of  Indoclng 
by  fraadnlent  relpresentatlon  oif  a  fact  a  dona- 
tion of  money  as  a  charity,  the  conrt  said: 
"Thiii  contention  has  support  from  People  v. 
aough,  17  Wend.  (N.  I.)  351,  31  Am.  Dec. 

.303,  which  seems  not  to  have  been  questioned 
or  expressly  reaffirmed  on  this  point  in  New 
York,  The  conclusion  was  reached  in  that 
case«n  the  strength  of  the  recitation  which 
preceded  the  English  statute  (30  Geo.  II,  c. 
24).  which  was  the  prototyx>e  of  most  of  the 
Statutes  in  this  country ;  the  latter,  however, 

'  not  retaining  the  preamble.    That  preamble 

■recited  as  the  wrong  to  be  reached  by  the 

!  statute  the  obtaining  by  evU-dlsposed  per- 
sons of  divers  sums  of  money  or  merchan- 
dise, 'to  the  great  Injury  of  Industrious  fami- 


lies' and  to  the  !mahIfeBt'  preynaice  of  trade 
and  credit.'  Frtan  this  the  I^ew  York  court 
argued  that  such  trifiing  «Dms  as  people  were 
ever  Induced  to  give  to  mendicants  or  Cor 
charity  were  not  likely  to  cause  great  tnjnry 
to  Industrious  families;  or  to  prejudice  trade 
and  credit  The  English  courts  In  constming 
their  own  statute  have  never  so  limited  It. 
Reg.  V.  Hensler,  11  C3ox,  Cr.  (3a.  570;  Keg. 
V.  Jones,  Bemp.  ft  M.  270.  Nor  has  any  other 
coiurt,  so  far  as  we,  or  apparently  the  coun- 
sel, have  ascertained,  adopted  tbe  view  of 
the  New  York  court,  which  has  been  repadlat- 
ed  by  many  of  them.  Cfom.  v.  Whitcomb,  107 
Mass.  486-,  State  v.  Matthews,  91  K.  C.  636; 
Strong  V.  State,  86  Ind.  208,  44  Am.  Rep. 
292;  State  v.  Styner,  154  Ind.  l8l,  56  N.  B. 
98;  2  Wharton's  Crim.  Law,  f  1153;  Bishop's 
Cr.  Law,  i  467."  The  doctrine  In  People  v. 
Clough  was  never  reafllrmed  in  the  state  of 
'New  York,  and  its  rule  was  distinctly  repu- 
diated by  the  statute  of  1861.  In  a  dissent- 
ing opinloin  rendered  In  the  case  of  McCJord  v. 
People,  46  N.  Y.  470,  Jastlce  Peckham  says 
of  tbe  Clough  Case:  "The  Snpreme  (3onrt 
of  this  state,  I  say  It  with  great  respect,  once 
put  an  exertion  in  onr  statute  not  placed 
there  by  the  Legislature;  that  a  false  pre- 
tense, whereby  charity  was  obtained,  'was  not 
within  the  meaning  of  the  statute,  though 
plainly  within  its  language.  It  seems  to  be 
settled  tbe  other  way  in  England  R.  v.  Jones, 
T.  ft  M.  270.  •  •  •  The  recital  preced- 
ing the  English  statute,  that  evil  disposed 
persons  had  obtalned'goods  by  false  pretenses, 
'to  the  great  Injury  of  Industrious  families, 
and  to  the  manifest  prejudice  of  trade  and 
credit,'  was  referred  to  as  showing  that  only 
tntde  and  commerce  were  song^t  to  be  pro- 
tected, and  their  Invasion  only  were  within 
the  denunciation  or  penalty  of  the  act,  though 
this  recital  was  never  adopted  here.  .•  •  • 
This  made  It  'necessary  for  the  Legislature  to 
Gftrlke  this  exception  out  again,  and  they  did 
BO  by  an  act  passed  In  1851.  Laws  1851,  p. 
268,  c.  144.  Now  the  act  In  terms  applied  to 
all,  the  virtuous  and  the  vicious,  to  indus- 
trious,' and  to  Idle  families  alike."  The' com- 
mon law  covered  only  those  frauds  which 
were  i)erpetrated  by  the  use  of  a  false  token 
or  writing,  or  effectuated  through  the  instru- 
mentality of  a  conspiracy  to  cheat  or  defraud. 
It  wks  the  intent  and  object  of  the  statute, 
therefore,  to  embrace  all  false  pretenses, 
whether  of  act,  word,  or  .deed,  and  this  (com- 
prehends '  any  verbal  pretense  or  representa- 
tion fraudulently  uttered  sufficient  to  Induce 
another  to  part  with  his  property.  It  wlU 
thus  be  seen  that  the  Clongh  C!ase  is  not  sup- 
ported by  either  reason  ^r  apthorlty.  It  Is 
said  in  appellant's  brief  that  the  trial  judge 
was  further  Induced  to  hold  the  Information 
bad  because  the  acts  charged  had  been  de- 
fined In  the  vagrancy  statute.  Section  6724, 
BalUnger's  Ann.  Codes  ft  St  (Plerce')s-Code, 
(  1888).  With  this  eohclusion  we  are  nnaUe 
to  agree;  but,  if  It  were  so.  It  would  noffo,l- 
low  that  respondent  could  not  be  charged  as 
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he  Is.  A  perada  nif^  T)e^iuwel:i»ble  undbr'' 
one  of  two  statutes.  The  only  consequence 
would  be  that  conTlctlon  nnder  the  one  would 
be  a  bar  to  proKcatlon  under  the  other.  "It 
la  no  defense  to  an  Indictment  under  one  stat- 
ute that  a  defendant  might  also  be  punished 
under  another."  In  re  CouTerse,  137  Uv  S. 
627.  11  Sup.  Cit.  191,  34  L.  Ed.  796. . 

For  the  reasons  herein  assigned,  the  judg- 
ment of  the  lower  court  is  reversed,  and  tUls 
cause  remanded,  wtth  Instructtons  to  overrule 
the  demurrer  and  to  hear  and  determine  the 
facts  charged  In  the  Informatloa. 

RUDKIN,  C.  J.,  and  PAKEEB.  DUNBAR, 
and  MOUNT,  JJ.,  concur. 


WATSON  et  nx.  v.  BOYLB. 

(Supreme   Court   of  Washincton.     Oct  4, 
19090 

Verdob  and  Pubchabbb  ({  130*)— MEKcaAni^ 

ABLK    TrTLC. 

There  is  not  a  mftrchantable  title,  without 
which  a  purchaser  of  land  cannot  be  required 
to  perform  bis  contract,  where  it  is  not  dedoci- 
ble  of  record,  but  parol  evidence  is  necessary 
to  show  how  a  grantor  In  the  chain  of  title 
aoqnited  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Porchaaer,  Cent.  Dig.  j  2i6;  Dec. -Die.  f  130;* 
Specific  Performance,  Cent.  Dig.  {  2380 

Department  1.  Appeal  from  Superior  Oonrt« 
Pierce  County ;  J.  A.  Sbackleford,  Jodge. 

ActloB  by  A.  B.  Watson  and  wife  against 
Jennie  C  Boyle  and  another.  From  an  ad- 
verse Judgment,  plainUffs  appeal.    Affirmed. 

Bates,  Peer  &  Peterson,  for  appellants. 
Wm.  H.  Pratt,  for  respondent 


FUIiLEBTON,  3.  On  May  W,  1908,  tbs 
SKtellanta  entered  Into  a  wrtttan  contract 
wltb  the  respondeat  jlennle  C.  Boyle,  tlte  de- 
fendant Alfred  J.  ^py)ie  Joining  ,ttaer«in,<  by 
the  terms  ot  wb)ct^  the  parties  thereto  mutVT. 
ally  agreed  to  exchange  pypperties,  the  ap- 
pellants agreeing  to  convey  to  the  respondent 
certain  real  and  personal  property  In  the. 
county  of  Lewis  In  consideration  of  a.  convey- 
ance by  the  reepondeq^  to  them  of  property 
within  the  dty  of  Tacoma,  and  the  ex^gutioa 
to  them  of  a  mortgage  qn  the  Lfevtis  county' 
iwoperty  of  |2,800.  The  contract  f  urMiei:  pro- 
vided that  within  10  days  after  its  date  the 
parties  should  exchange  abstracts  ql ,  their 
real  properties,  and. within  five  dajs  thereaft- 
er cosaplete  and  carry  out  the  provlsioua  of 
the  contract.  The  abstracts  were  exchanged 
within  the  tim«  agreed  upon,  and  within 
five  days  thereafter  the  respondent  return* d 
to  the  appellants. the  abstract  furnished  her 
by  them  with  certain,  .writ ten  objections  made 
to  the  title  by  her.a^torpey  to  whpm  she  itad, 
submitted  the  abstract  for  examination,  ac- 
companying; the  4anu9  with  a  letter  Xnun  liftf 


pelf,  m  whtobsM  notMed  the  appellantB  that 
bhe  would  not  perform  the  contract.  TSere^ 
after- tfae  appellhuts  brought  the  present  ac- 
tion for  a  specific  performance  of  the  oon- 
kract  A  trial  was  had  of  the  Issues  found 
wbtefa  resulted  ho  a  judgment'  in  favor  of  the 
respondent. 

While  many  questions  are  argued  in  the 
briefs,  we  have  found  it  necessary  to  notice 
but  one,  namely,  whether  a  merchantable  ti- 
tle to  the  Lewis  county  property  was  tender- 
ed to  the  respondent.     We  think  the  title 
tendered  was  insufficient  to  comply  with  tfae 
pontnict  which  required  a  good  and  snfflcimt 
title.    The  abstract  tffiidered  failed  to  show  a 
conveyance  from  the  patentee  at  the  United' 
States  to  the  person  from  whom  the  appel- 
lants derived  title.    At  the  trial,  the  appel- 
lants sought  to  close  up  this  gap  in  theli 
title  by  showing  that  their  grantor  was  a  son 
of  the  patentee,  and  derived  his  Interests  in 
the  land  by  inheritance  from  his  father  and ' 
mother,  and  ttiat  they,  together  with  their 
predeoasBors  in  interest,  had  been  in  the  open, 
notorious,  adverse,  and  exclusive  possession 
of  the  property  for  a  period  equaling  many 
times  the  statnte  of  Umltatlon&    But,  as  w» 
held  in  Coonrod  t:  Stndebaker,  101  Pac.  489, 
a  party  purchasing  real  property  under  a  con- 
tract like  the  one  at  bar  is  entitled  to  a  mer- 
chantable title,  which  we  there  defined  to  be 
one  dedndble  of  record  reasonably  clear  fron^ . 
defects  whteb  -affect  its  salablllty ;   one  that 
does  not  require  the  purchaser  to  inquire  out- 
side of  the  record  whether  there  are  heirs  or 
other  persons  whose  rights  may  or  may  not 
be  pkeciuded'  by  lapse  of  tisse.    A  merchant- 
able title  is  "such  a  title  as  a  reasonably  well 
informed  and  intelligent  purchaser  acting  up- 
on business  principles  would  be  willing  to  ac-  -. 
cept"     Cummings  ▼.   Dolan,   100  Pac   989. ' 
It  may  be  thlit  the  appellant  showed  with 
reasonable  certainty  that  this  title  was  one 
capable. of  being  snccessfoliy  defended.    Bat 
this  was  not'  enough.    Few  persons  care  for 
that  form  of  title  which  requires  a  resort  to 
parol  evidence  to  establish  a  link  in  its  chain. . 
And  there  is  a  w(;ll-fouiided  reason  for, such, 
dislike.  '  Other  conditions  being  equal  prop-" 
erty  so  held  is  always  passed  by  when  offer-" 
ed  for  sale  in  competition  with  property  held 
by  title  dedudble  of  record.    Such  a  title  is 
more  subject  to  attack  by  speculators  In  de- . 
fectlve  titles  than  is  a  record  title,  and,  when, 
attacked,  more  difficulty  is  experienced  In  es- 
tablishing It  than  is  in  establishing  the  lat- 
ter form  of  title.    Land  so  held  cannot  be 
left  vacant  with  the  same  safety  as  laud  held 
by  title  of  record,  and  it  seems  that  no  mat- 
ter how  incontestable  .the  parol  proofs  of  title 
may  be  a  constant  resort  to  the  courts  is- 
necessary  to  enforce  rights  and  contracts  in 
connection  therewith  which  pass  unquestion- 
ed with  othtr  forms  of  title. 

For  these  and  other  reasons  such  a  title  Is 
pndesirable,  and  courts  will  not  force  it  up* 


•Foi  other  casei  ae«  wme  tojilc  an$  lactlon  Nt7UBE^  Ip  Ofc.  Is  Any,  Dlgi,  ^07  to  date,  ft  Raport*'  laden*. 
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on  an  nnwUIlng  purcfaaser  who  has  contract- 
ed for  a  marketable  title. 

The  Judgment  1b  rigbt,  and  should  be  af- 
firmed.   It  Is  «o  ordered. 

RUDKIN,  C.  J.,  and  CHADWICK,  GOSE, 
and  MORRIS,  JJ.,  concur. 


STATE  ex  rel.  MBRRIAM  et  al.  y.  SUPERI- 
OR CJOURT  OF  SPOKANE  COUNTY. 
NORTH  COAST  RY.  CO.  v.  MERRIAM  et  ux. 

(Supreme  Court  of  Wasbiogton.     Sept.  20, 
1900.) 

1.  Appbal  and  Ebror  (S  1170*)— Review— I 

DiSREOARD     OF    TECHNICALITIEa. 

Where  a  petition  in  condemnation  proceed- 
ings was  defective  because  not  alleging  that 
petitioner  was  a  public  service  corporation  or  a 
common  carrier  of  freight  and  passengers,  but 
no  demurrer  was  interposed,  and  no  objection 
made  to  the  introduction  of  evidence  on  the  pre~ 
liminary  bearing,  and  the  petitioner's  articles  of 
incorporation  were  received  in  evidence,  which 
showed  that  it  was  a  public  service  corporation 
and  a  common  carrier  of  freight  and  passengers 
for  hire,  and  authorized  to  exercise  the  po^er 
of  eminent  domain,  and  the  trial  court  so  held, 
it  is  immaterial  on  appeal  whether  the  petition 
was  technicallj  sufficient  in  that  respect,  since 
the  record  shows  that  petitioner  is  authorized 
to  exercise  the  power  of  eminent  domain,  and 
the  case  will  be  determined  on  the  merits,  and 
technicalities  disregarded. 

.[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  I>ig.  {{  4»10-454a;  Dec.  Dig.  I 
1170.*J 

2,  Eminent  Domain  (§S  106,  322*)— Condemt 
NATION  Pboceedinos  —  Aduissibiliit  of 

EVIDBNCB. 

A  railroad  company  is  only  ant&orized  to 
condemn  land  for  its  own  needs  and  use,  and 
it  could  not  convey  land,  acgulred  by  condem- 
nation for  its  own  use  for  railroad  purposes,  to 
a  city  for  a  different  purpose,  and  henee  evi- 
dence of  negotiations  between  a  railroad  and 
a  city  for  a  transfer  to  the.  city  of  land  sought 
to  be  condemned,  in  exchange  for  a  street 
to  be  vacated  by  the  city  for  the  railroad  com- 
pany's use,  was  immaterial,  and  was  properly 
ezdnded  in  proceedings  by  the  railroad  to  con- 
demn the  land. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  fS  196,  322.*] 

S.  Eminent  Domain  (S  169*)— Nece|S8itt. 

That  the  city  had  not  granted  a  right  of 
way  to  the  condemning  railroad  company  across 
streets  adjoining  the  property  soaght  to  be  talc- 
en  would  not  preclude  the  condemning  company. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  I  169.*] 

4.  Evidence  ($  142»)  —  Condemnation  Pbo- 
ceedinos —  Admissibilitt  OF  Evidence  — 
pBioES  Paid  fob  Other  Propebtt. 

In  condemnation  ~  proceedings,  evidence  ot 
prices  paid  by  petitioner  for  property  in  the 
same   vicinity   was   inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §g  41fr-423 ;   Dec.  Dig.  f  142.*] 

5.  Eminent  Domain  (5  202*)- Condemnation 
Proceedings— Admissibility  or  Evidence 
— Increase  in  Valukb. 

Evidence  of  a  general  increase  in  land  val- 
ues in  the  city  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  t  541 ;   Dec.  Dig.  f  202.*1 


6.  Eminent  DomaiK'  (|  202^)— CondeiMation 
Pboceedinos— Admissibilitt  or  Evidence 
— Value  of  Land  Souort. 

In  condemnation  proceedings,  evidence  that 
the  owners  of  the  land  sought  bad  paid  a  cer- 
tain i>rice  therefor  about  a  year  previous,  with 
the  circumstance  of  the  sale,  was  admissible 
as  evidence  of  value. 

(Bid.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  I  541 ;    Dec.  Dig.  {  202.*] 

7.  Tbial  (g  260*)— iNSTBncnoNS— Requests 
Govebed  bt  Othebs  6IVEN. 

Where  instructions  given  completely  cover- 
ed the  case,  the  refusal  of  others  requested  was 
not  error. 

[Ei.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  651-650;    Dec.  Dig,  §  260.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Huneke, 
Judge. 

Condemnation  proceedings  by  the  Nortli 
Coast  Railway  Company  against  Rufus  Meiv 
riam  and  wife.  An  order  that  the  question 
of  damages  be  tried  to  a  jury  having  been 
rendered,  respondents  brought  certiorari, 
and,  a  flnal  decree  of  cfondemnatlon  being 
subsequently  rendered,  they  apitealed  there- 
from.   Affirmed. 

Cullen  &  Dudley,  for  appellants.  Danson 
&  Williams  and  Hamblen  &  Gilbert,  for  re- 
spondents. 

MOUNT,  J.  These  two  actions  grew  out 
of  a  condemnation  proceeding,  and  were  pre- 
sented here  together  by  onfe  brief.  In  Sep- 
tember, 1908,  the  North  Coast  Railway  Com- 
pany filed  a  petition  in  the  sup»'Ior  court  of 
Spokane  county,  seeking  to  condemn  for 
railway  purposes  two  lots,  the  property  of 
Rufus  Merrlam  and  wife,  in  the  city  Of 
Spokane.  In  December,  1008,  the  petition 
came  on  to  be  heard  upon  the  preliminary 
question  of  the  public  use  and  the  necessity 
for  taking  the  property.  The  court,  after 
a  hearing,  found  that  the  contemplated  use 
for  which  the  property  was  sought  was 
really  a  public  use,  and  that  the  property 
was  required  and  necessary  for  the  purpose 
of  the  railway,  and  thereupon  ordered  the 
question  of  damages  to  be  tried  to  a  juiy. 
This  question  was  tried  to  a  Jury  on  Janu- 
ary 18,  1909,  and  the  value  of  the  property 
taken  was  assessed  at  $3,375.  Thereafter, 
on  January  21,  1909,  upon  application  of 
Merrlam  and  wife,  a  wHt  of  certiorari  was 
Issued  out  of  this  court  to  review  alleged 
errors  in  the  preliminary  proceedings.  While 
that  writ  was  pending  here,  final  Judgment 
for  damages  and  a  decree  of  condemnation 
were  entered  in  the  lower  court  on  March 
6,  1909.  Thereupon  MerflSm  and  wife  ap- 
pealed from  that  final  Judgment 

It  is  contended  by  the  appellants  that  the 
petition  does  not  state  facts  sufficient  to  en- 
title the  petitioner  to  condemn  appellants' 
property.  The  petition  does  not  state  that 
the  railway  company  was  Incorporated  as  a 
public  service  corporation  or  as  a  common 


•Vat  other  oaaas  sea  same  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  tM7  to  date,  ft  Reporter  IndoXM 
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carrier  of  frelj^t  itod'  pasaengera.  Itf  st&tei 
tbat  the  petitioner  'is  a  corporation  duly 
organized  and  existing  under  and  Toy  vlrtiie 
of  the  laws  of  the  state  of  Washington, 
•  •  •  and  has  power  by  the  terma  of  Its 
articles  of  incorporation,  among  other  things, 
to  construct,  own,  maintain,  and  operate  a 
line  of  railroad  from  the  city  of  Seattle  in 
the  state  of  Washington  to  Spokane;  ♦  •  • 
that  your  petitioner  Is  duly  authorized  to 
appropriate  lands,"  etc.  No  demurrer  was 
Interposed  to  the  petition,  and  no  objection 
appears  to  have  been  made  to  the  Intro- 
duction of  evidence  at  the  time  of  the  pre- 
liminary bearing.  The  articles  of  Incorpora- 
tion were  received  In  evidence.  These  ar- 
ticles show  that  the  corporation  Is  a  pub- 
lic service  corporation,  and  a  common  car- 
rier of  freight  and  passengears  for  hire,  and 
authorized  to  exercise  the  power  of  eminent 
domain,  and  the  trial  court  .so  found.  There- 
after, when  the  question  of  damages  came 
on  for  bearing,  a  general  objection  was  made 
to  tbe  Introduetlon  .of  evldoice,  upon  the 
ground  that  the  petition  In  condemnation 
was  insufflclent,  wtileh  objection  was  over- 
ruled ;  and  it  is  argued  now,  upon  both 
branches  of  the  case,  tbat  tbe  Judgment 
should  be  reversed  for  tbat  reason.  It  is 
entirely  immaterial  now  whether  the  peti- 
tion was  technically  sufficient  because -the 
record  shows  tbat  the  petitioner  is  a  pub- 
lic service  corporation  under  Its  charter,  and 
under  the  statute  is  att&orized  to  exercise 
the  i>ower  of  eminent  domain.'  In  such  eases 
it  Is  the  duty  of  this  court  to>  determine  the 
case  upon  tbe  merits,  disregarding  teehnlcall- 
tles,  "and  to  consider  all  amendments  which 
could  have  been  made  as  made."  Green  v. 
TldbaU,  26  Waafa.  338,  67  Pac.  84,  5&  L.  R. 
A.  879;  PetO'Son  v.  Barry,  BO  Wash.  301,  97 
Pac.  239,  and  cases  there  cited.  We  try  tbe 
case  here  upon  tbe  facts  shown  rather  than 
upon  tbe  allegations  of  the  petition. 

It  is  next  argued  tbat  the  court  erred  la 
excluding  evidence  to  the  effect  tbat  officers 
of  tbe  petitioner  had  attempted  to  make  an 
agreement  with  the  city  of  Spokane  to  the 
effect  tbat  tbe  city  should  vacate  a  street 
for  tbe  use  of  the  petitioner,  and  In  lieu  of 
that  street  the  city  should  accept  tbe  land 
now  sought  to  be  condemned,  and  use  the 
same  for  street  purposes.'  fivid^ce  of  ttals 
character  might  perhaps  tend  to  show  that 
tbe  land  sought  was  not  desired  for  railroad 
purposes,  but  it  would  not  show  tbat  there 
was  no  necessity  for  tbe  railway  company  to 
have  the  property  for  its  use.  It  was  shown 
that  an  offer  of  tbat  kind  bad  been  made  by 
tbe  railway  company  to  the  City,  but  wIHi 
the  Intention  at  that  time  of  purchasing  tbe 
property  Instead  of  condemning  It.  It  is 
clear,  we  think,  tbat  the  railway  company  Is 
only  authorized  to  condemn  land  for  Its  own 
needs  and  use,  and  It  fa  not  authorized  to 
condemn  land  for  another  or  for  some  other 
1U&    Seattle  ft  Montana  Ry.  Co.  t.  State,  7 


Wenta.  360,  34  Pac.  56t.  22  L.  R.  A.  .217,  38 
Am.  St.  Rep.  866.  "When  the  Legislature 
delegates  tbe  power  of  eminent  domain  to 
an  agent  fOr  the  purpose  of  carrying  out  a 
special  public  work,  such  agent  is  not  al- 
lowed to  use  tbe  land  taken  for  any  pur- 
pose other  than  tbe  one  tot  which  the  pow- 
er was  granted."  10  Cyc.  1055.  The  rail- 
way company  therefore  could  not  acquire 
the  property  by  condemnation  fOr  use  by  the 
city.  Nor  could  It  convey  tte  land  acquir- 
ed by  condemnation  for  Its  own  use  for  rail- 
road purposes  to  the  city,  or  to  any  person, 
for  a  different  use.  It  was  therefore  Imma- 
terial what  negotiations  had  taken  place 
looking  to  that  end,  and  we  think  the  trial 
court  did  not  err  In  refusing  to  go  into  this 
question  of  exchange  more  minutely  than 
was  done.  The  evidence  fairly  shows  tbat 
the  land  was  reasonably  necessary  for  ttie 
uses  of  the  condemning  company.  We  shall 
not  further  consider  the  assignment  of  error 
relating  to  the  question  of  necessity. 

It  Is  argued  that,  because  the  city  has 
not  granted  a  right  of  way  to  the  condemn- 
ing company  across  streets  adjoining  the 
property  In  question,  therelore  this  proper- 
ty may  not  be  condemned.  This  question 
was  settled  adversely  to  the  contention  In 
State  ex  rel.  Harlan  v.  Railway  &  Power 
Co.,  42  Wash.  632,  8$  Pac.  344,  7  L.  R.  A. 
(N.  S.)  198,  and  State  ex  rel.  Hnlme.T.  Rail- 
way Co.  (Wash.)  103  Pac.  809. 

Upon  the  appeal  from  ttaei  award  of  dam- 
ages several  errors  are  aBsigtied,  which  we 
shall  briefly  notice.  It  is  claimed  that  the 
court  errc^  in  refusing  evidence. of  prices 
paid  by  tbe  petitioner  for  'property  In  the 
same  vicinity,  and  In  Port  Townsend  South- 
ern Ry.  Oo.  ▼.  Barbare,  46  Wash.  275,  89 
Pac.  710,  we  held  such  evidence  Inadmis- 
sible. The  court  also  refused  to  permit  evt- 
dence  of  a  general  Increase.  In  values  In  the 
city.  If  this  had  been  confined  to  tlw  vi- 
cinity of  this  property,  It  might  have  been 
material  to  show  the  value  of  these  particu- 
lar lots.  Being  unlimited.  It  was  Hot  er- 
ror to  refuse  the  evidence.  It  was  shown 
tbat  the  appellants  paid  $2,000  for  this  prop- 
erty about  a  year  previous  to  the  condemna- 
tion. That  fact,  with  the  clrctmistances  of 
the  sale,  was,  we  think,  some  evlde^ice  of 
value,  and  'its  admission  therefore  was  not 
error.  The  simple  question  for  the  Jury  to 
determine  was  the  market  value  of  the  prop- 
erty at  that  time.  The  Witnesses  for  the 
railroad  company  placed  the  value  at  about 
$3,000.  Witnesses  for  appellants  placed  the 
value  at  from  $6^000  to  $7,300.  Tbe  Jury, 
after  viewing  the  premises  and  hearing  the 
evidence  and  the  instructions  of  the  court, 
found  the  value  at  $3,375.  Appellants  make 
no  contention  that  there  was  any  error  in 
the  Instructions  as  given,  but  argue  tbat 
two  Instructions  which  were  rejected  should 
have  been  given.  It  Is  sufficient  to  say  that 
the  Instructions  given  simply  and  completely 
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covered  fiie.cue,  and  tbat  fbere  wu  bo  er- 
ror in  refusing  those  not  given. 

We  find  no  errcH-  in  the  record,  and  the 
Judgment  must  therefore  be  affirmed. 

RUDKIN,  a  J.,  and  PARKBR,  DUNBAR, 
and  CROW,  JJ.,  concur. 


TWITCHELL  «t  al.  v.  CITY  OF  SPOKANE 
et  al. 

(Supreme  Court  of  Waahlneton.     Sept.  29, 
1909.) 

1.  McNICrPAL  CORPOEATIONS  (S  886*)— FlSCAI, 

Management— Separate  Funds. 

Where  there  is  no  requirement  by  statute 
or  otherwise  that  money  coming  into  the  city 
treasury  shall  be  kept  in  a  special  fund  and 
applied  to  a  particular  purpose,  it  is  proper  to 
place  it  in  the  general  fund  and  use  it  for  gen- 
eral city  purposes. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  880.*] 

2.  Waters   and   Water  Coubses  (J  203*)-^ 
-  PcBMc  Wateb  Supply— Water  Ra^es. 

Under  Pierce's  Code,  i  3043,  empowering 
cities  to  own  waterworks  with  power  to  regu- 
late the  Use  of  the  water  and  price  thereof, 
and  Spokane  City  Charter,  §  S7,  to  the  same 
effect,  while  the  city  cannot  charge  more  than 
a  reasonable  water  rate,  it  may  make  a  rate 
which  will  yield  a  reasonable  .profit. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Conrses,  Cent.  Dig.  H  290-299;    Dec. 
Dig.  »  203.*] 

3.  Waters  and   Water  Couhbes  <t  203*)— 
Pdblio  Water  Supply— Water  Ratbb. 

Water  rates  are  not  taxes,  and  are  nothing 
more  than  the  price  paid  for  water  as  a  com- 
modity. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  f  203.*] 

4.  Watkhs   and  Water  Courses  (|  203*)— 
Public  Water  Supflt— Free  Water. 

A  city  owning  its  own  waterworks  may 
famish  water  for  city  and  charitable  purposes 
free. 

[Ed.  Note.— For  other  cases,  see  Waters  an^ 
Water  Couiaea,  Dee;  Dig.  S  203.*] 

5.  Waters  and  Water  Courses  (I  208*)- 
PcBoc  Water  Suppl*— Water  Rates. 

The  cost  of  extending  water  mains  and 
depreciation  are  properly  considered  in  fixing 
the  rates  charged  by  a  city  to  consumers  of  wa- 
ter, but,  even  if  not.  it  would  onlv  be  a  cirCnm<- 
stance  tending  to  show  that  tbe  rate  was  ex- 
cessive, and  not  necessarily  conclusive. 

[Eld.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  H  290-284;  Dec. 
Dig.  i  203.*] 

8.  Waters  and  Water'  Courses  (J  2ft*'*' 
POBLic  Watbb  Supply  — Water  Rates  — 

..Review  of  Court. 

Some  reasonable  discretion  must  abide  in 

the  officers  whose  duty   it  is  to  fix   the   rates 

charged  by  a  city  for  water,  and.   unless  the 

court  can  say  that  the  rate  fixed  is  excessive, 

it  must  stand. 
[Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.   §§   290-294;    Dec. 

Dig.   §   208.*] 

Departments.  Appeal  from  Superior  Court, 

Spokane  County;  Henry  L.  Kennan,  Judga 

Action  by  C  Iwitcbell  aud  another,  on  be- 


half ofi themselves  andf«tti«r8.BlmtIarly  situ- 
ated, against  the  City  of  Spokane  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. .Affirmed. 

William  S.  Lewis  and  Delbert  Twltchell, 
for  appellants.  L.  R.  Hamblen,  F.  D.  Allen, 
and  Harry  Rhodes,  for  respondents. 

MOUNT,  J.  The  appellants  brought  this 
actkm  to  obtain  a  reduction  of  water  rates, 
and  to  restrain  alleged  wrongful  use  of  wa- 
ter reivennes  by  the  olty  of  Spokane.  The 
cause  was  tried  to  the  court  without  a  Jury, 
and  the  action  was  dismissed.  The  plain- 
titrs  appeal. 

It  appears  that  the  city  of  Spokane  owns 
and  operates  a  water  system  for  supplying 
tbe  city  and  the  Inhabitants  thereof  with  wa- 
ter for  domestic  puri>oses.  The  total  cost 
and  appraised  value  of  the  plant  at  about  the 
time  the  action  was  begun  was  ^,338,740.3.5. 
Of  this  sum  1827,154.38  has  been  paid  from 
revenues  derived  from  the  water  system. 
The  balance,  $1,511,591.97,  was  outstanding 
bonds  and  city  warrants  bearing  interest. 
The  total  revenne  from  tbe  water  system  for 
the  year  1907  was  $291,775.78.  The  expendi- 
tures amounted  to  $232,248.42,  leaving  a  set 
balance  of  about  $59,000.  The  expenditures 
taiduded  $88,200  for  interest  on  bonds  and 
warrants,  $18,000  for  redemption  of  war- 
rants, and  $86,<t80.eo  for  extension  of  water 
malna.  Water  was  furnished  by  the  dty  to 
itself  and  alao  to  several  charitable  institu- 
tions free  of  ctiarge.  The  rate  charged  con- 
sumers was  80  cants  per  month  for  a  flve> 
room  house  with  bath,  todlet,'  and  lavatory, 
and  for  a  lawn  60  by  135  feet,  $2^60  per 
year.  It  is  contended  by  the  appellant  (1) 
that  the  transfer  of  certain  moneys  from  the 
wator  fund  to  tbe  general  fund  is  Illegal,  and 
that  such  money  should  Iw  appUed  to  the 
payment  of  outstanding  warrants  against 
the  water  fond;  (2)  that  the  rates  charged 
amottBt>  to  an  eKceaslve  tax  on  water  con- 
sumers; (3)  that  tbe  rates  fixed  are  excess- 
ive; and  (4)  that  the  city  has  no- right  to 
aell  water  at.  a  profit,  or  to  f«»rnish  water 
free  for  municlpaloc'charitable  purposes.   . 

The  evidence  sbowa  that  certain  funds 
were  transferred  from  tbe  water  account  to 
the  general  fund.  It  is  not  clear  that  the 
funds  BO  transferred  were  used  for  general 
purposes,  but  we  assume  that  they  were  so 
used^.  -Wetflnd'-nothiug  in  tbe  record  to  in- 
dicate that  such  money  was  required  to  be 
kiept  in  a  .special  fund,  or  that  there  were 
any  outstanding  overdue  warrants  to  which 
it  eould  Jiave  been  applied.  The  matured 
obligatious  agaluBjt  the  water  fund  all  seem 
to  have  been  met  when  due.  When  there 
is  00  requirement  by  statute  or  otherwise 
that'  money  coming  Into  the  city .  treasury 
shall  be  kei)t  in  a  special  fund  and  applied  to 
a  particular  purpose.  It  is  proper,  of  course, 
to  place  it  in  the  general  fund,  and  tp.use  it 
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for  general  city  putpdises.  If  Ve  Undferstaadi 
cooiiBel  correctly,  It.  Ifl  not  claimed  that  any 
money  derived  from  tbe  sale  of  iratR'  or 
from  th«  water  systetn,  -vrUIcli  was  necefl^ry 
for  the  maintenance  and  €9cp«nae8  of  the  sys- 
tem, was  transferred  td  the*  general  fund,  but 
It  Is  claimed  that  the  profits  of  the  system 
after  the  expenses  were  paid  were  placed  In 
the  general  fnnd,  and  that  this  was  illegal; 
in  other  words,  that  khe  city  is  not  aathor- 
Ized  to  sell  water  at  sucft  a  rate  as  to  mafce: 
a  profit  This  is  the  point  upon  which  the 
case  of  the  appellants 'tfepends;  If  is,' no 
doubt,  true  that  (iotirts  wilt  prevent  the  Ille- 
gal disposition  of  public  moneys, 'and  that 
cities  furnishing  wat^  to  Its  Inhabitants  may 
not  charge  more  than  a  -reasonable  rate,  as 
argried  by  appellants.  But  -We  think  there 
can  be  no  doubt  that  ^ch  clt^  Is  authorized 
to  make  such  a  rate  as  to  yield  a  reasonable 
profit  By  statute  (section  S643,  Pierce's 
Code)  it  is  proTlded  that  cities  may  own  and 
operate  waterworks  and  furnish  tp  its  cltl- 
sens  water  with  full  power  to  regulate  and 
control  the  nse,  disposition,  and  price  there- 
of. Section  57  of  the  city  charter  Of  Spo- 
kane confers  the  same  anthorlty.  In  1  Farn- 
bam  on  Water  and  Water  Rights,  p.  855,  | 
162,  it  Is  said:  ""When  a  municipal  colora- 
tion owns  Its  own  plant  for  the  supply  of 
water  to  its  inhabitants,  the  property  is  ^eld 
for  the  common  benefit,  apd  ev<!ry  Inhabit- 
ant has  a  right  to  the  benefit  of  it  on  reason- 
able terms.  Thereforcf,  although  the  munic- 
ipality has  a  right  to  fix  the  terms  by  which 
the  water  Will  be  supplied,  and  to  establish 
the  rates  which  shall  be  paid  for  it,  the 
right  must  be  exercised  ih'a  reasonable  man- 
ner, so  that  the  rates  shall  be  reasonably  pro- 
portionate t<^  the  service  rendered.  The  mu- 
nicipality, however.  Is  not  req^ulred  to  limit 
the  rate  to  the  actual  ipxpeusea  of  fucnisbing 
the  water,  but  may  Six  a  rate  which  wQl  re- 
sult in  soqe  profit  to  it,  which  it  may  use  to 
meet  its  other  .public  needs."  I(  is  daimefl 
that  the  rate  charged  amiouot^  to  an  excess- 
ive tax  on  the  commonityi  'But  water  rates 
are  not  taxes.  The  -  consumer  pays  for  a 
commoifUty  which' Is  furnished  tor  his  com- 
fort and  use.  The  rule  is  stated  in  30  A914  & 
Ekig.  Enc.  Law  (2d;  Bd.)  p.  422,  as  follows: 
"Water  rents  paid  by  consumers  are  In  no 
sense  taxes,  but  are  notl^D^  more  than  the 
price  paid  for  water  as  a  commodity.  The 
obligation  to  pay  for  the,  use.  o:^  water  rests 
either  .on  express  or.  imp^Ifd  contract  on  the 
part  of  the  consumer  to  make  compensation 
for  water  which  he  has  applied  for  and  re- 
ceived." See,  also,  Wagner  v.  Soc^  Island, 
146  lU.  139,  34'  N.  E.  543,  21  L.  R.  A.  519. 
The  right  of  the  city  to  furnish  water  for 
municipal  and  charitable  purpp^  free  can 
hardly  be  doubted.  30  Am.  &  Eug.  Eno. 
Law  (2d  Ed.>  p.  435:  Sewicltley  Waterworks 
V.  Sewickley,  159,  Pa.  lOi.  28  Atl.  160;  Detroit 
Water   Commissioners   v.  Detroit   Citizens' 


Street  «y.  Co.,  IW' Mich.  1,  001*;  W.  «57,  81 
N.  W.  171.  The  city  owns  the' water  and 
controls  it  If  the  supply  is  greater  than  tl^ 
demand,  there  la  no  good  reason  why  it 
shouldi  aceount  for  water  used  in  that  .wqj. 
The  mere  fact  that  a  profit  is  .mad«  from 
the  other'  consumers  does  not  necessarU^ 
show  that  the  rate  is  excessive^  , 

Appellants  argue  that  the  ccMt  of  extending 
water  mains  and  d^reciation  should  not  be 
considered  In  fixing  the  rate  to  consumers. 
No  absolute  rule  {or  flzing  a  rate  at  wl^ch 
water  must  be  sold  by  municipalities  to  its 
citizens  is  cited.  We  thlnli,  however,  that 
the  items  stated  are  proper  to  be  considered, ; 
but,  assuming  that  they  are.nojt,  this  would 
be  .only  a  circuqtistance  tending  to  show  that 
the  rate  was  excessive.  It  would  not  neces- 
sarily be  conclusive.  Some  reasonable  dis- 
cretion must  abide  in  the  officers  whose  duty 
it  is  to  fix  such  rates,  and,  unless  theconrts 
can  say  from  all  the  circumstances  that  the 
rate  fixed  is  an  excessive  one  and  dispropor- 
tionate to  the  service  rendered,  the  Judg- 
ment of  the  ofllcers  fixing  the  rate  must 
stand.  '  The  rats  charged  by  the  city  seems 
reasonable  for  the  service  rendered. 

We  find  no  error  in  the  record,  and  the 
Judgment  must  therefore  be  affirmed. 

RUDKIN,  a  J.,  and  PAKKBR,  DUNBAR, 
and  CROW,  33.,  concur. 


PACIFIC  IRON  &  STBBIi  WORKS  t. 

GOBRIG. 

(Supreme  Court  of  Wathiagton.    Oct.  4,  1909.) 

1.  Mechanics'  Lrtsa  (|  3tKJ*)— Suit  to  Fork- 
close  —  JuaisDicnoN — Failxjke  to  Pbove 

LlJBW.  • 

Thougti  the  case  is  begun  as  a  suit  in  equity 
to  foreclose  a  mcclianlc's  lien,  the  court  has 
Jnrisdiction  and'  riftht  to  proceed  with  the  trial 
on  the  merits,  notwithstanding  iri«intiff*8  e«4- 
dcnce  eatablinhed  no  Hen,  but  only  tjie  fumish- 
mg  of  material  and  doing  of  work  for  defend- 
'ant,  'and,  if  defendant  mOved  for  a  jury  trial 
on  the  legal  questions,'  it  might  properly  be 
granted.    . 

[Ed.  Note.-r-For  othpr  cases,  see  Medtanics' 
Liens,  Ceat.  Dig.  §  628;   Dec,,  Dig.  i  30?-*]  .. 

2.  Mechanics'  Liens  (8  303*)— Suit  to  Fobb- 
CLO8E— Pebsonal  Judgment. 

A  personal  judgment  is  proper  in  a  suit 
to  foteMose  a  meohanlo's  lien  when  the  plead- 
ings land  eridence  justify  H,  whether  or  no', 
the  lien  if  established. 

[Ed.  Note. — For  other  cases,   see   Merbanioe' 
Liens,  Cent  Dig.  {  628;   Dec.  Dig.  |  303.*] 

^.  WOBK   ANP   LaBOS   (t   17*)— Pe»S0>-8   LIA- 
BLE. ■•   .       . 

Plaintiff's  right  to  recover  for  repairs  made 
by '  hira  at  defendant/a  instance  arid  reqaest  is 
not  dependent  on  defendant  being  the  owner  of 
the  article  repaired. 

[Ed.   Note.— For  other  cases,   see   Work  and 
Labor,  Cent.  Dig.  {  38;    Dec.  Dig.  {  17.*] 

4.  Evidence  ($' 4;?*)— Judicial  Notice. 

The  trial  coiirt  cannot  notice  Judicially  the 
'records  in  other  causes  pending  or  tried  before 
it    though   t>etween   the   same    parties,    and    nn 

. ^ L^^ 
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mora  earn  tin  Supreme  Coazt  Botio*  them  on 
appeal  from  its  judgment 

[Ed.  Note.— For  other  casei,  aee  Bvidence, 
Cent  Die  I  64;  Dec.  Dir.  I  48;*  Appeal 
and  Error,  Gent  Dig.  |  2960.] 

&  CoKPOBATioiTB  (|  499*)— Oapacrt  to  Site. 
A  corporation  orgamaed  for  tbe  purpose 
and  engaeed  in  tbe  buaineaa  of  operating  a  ma- 
chine  shop  for  coDBtmction  and  repair  of  ma- 
ciiinerr  can  sue  for  worlc  performed  In  it*  ca- 
pacity aa  a  maelilnist 

(Ed.  Note.— For  otiier  eaaea,  Ne  CorporaUona, 
Cent  Dig.  U  1913,  1915;   Dee.  Dig.  i  499.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;   George  B.  Morris,  Judge. 

Action  by  the  Paclflc  Iron  &  Steel  Works 
against  A.  G.  Ooerig.  Judgment  for  plalntifC. 
Defendant  appeals.    Affirmed. 

James  T.  Lawler,  for  appellant  8.  D.  Win- 
gate  aad  John  Wesley  Dolby,  for  respondent. 


FULLEBTON,  J.  The  respondent  repaired 
a  certain  steam  shovel  at  the  request  of  the 
appellant,  furnishing  the  necessary  laixtr  and 
material  therefor.  Tbe  worlc  and  labor  was 
uot  paid  for  on  Its  completion,  and,  to  secure 
payment,  tbe  respondent  filed  a  lien  upon  the 
shovel  under  the  act  of  March  6,  1906  (Laws 
1905,  p.  137,  c.  72);  the  lien  substantially  con- 
forming la  form  and  substance  to  the  require- 
ments of  tbe  statute.  Later  on  it  began  suit 
to  foreclose  the  lien,  averrlnB  In  Its  complaint 
that  it  furnished  the  labor  and  material  at 
the  instance  and  request  of  tbe  appellant ;  he 
being  the  owner  of  the  steam  shovel.  Issue 
was  taken  on'  th«  allegations  of  the  com- 
Idaint,  and  the  case  set  down  for  trial  before 
that  department  of  the  court  then  sitting  for 
the  trial  of  causes  of  equitable  cc^nlzance. 
At  the  trial  the  respondent  introduced  evi- 
dence tending  to  show  that  it  repaired  the 
shovel  at  the  instance  and  request  of  the  aj^ 
I)ellant,  that  the  reasonable  value  of  the  la- 
Dor  and  materials  required  for  that  purpose 
was  the  amount  alleged  in  the  complaint,  and 
that  no  part  thereof  had  been  paid,  but  failed 
to  show  any  fact  tending  to  establish  a  Hen 
upon  the  shovel  tot  the  materials  furnlahed 
or  work  performed.  When  the  reqwndei^ 
rested,  the  appellant  moved  to  dismiss  the 
case  for  want  of  Jurisdiction,  contending  that 
since  the  respondent  bad  failed  to  offer  any 
evidence  tending  to  establish  the  Hen  his  ac- 
tion became  one  at  law,  of  which  the  equity 
department  was  without  Jurisdiction  to  hear 
or  determine.  The  motion  was  overruled, 
whereupon  the  appellant  otTered  evidence  in 
his  own  behalf,  the  trial  finally  resulting  in 
flndlngs  and  a  Judgment  in  the  respondent's 
favor. 

It  is  first  assigned  that  the  court  erred  in 
«xerclBing  Jurisdiction  over  the  cause.  It  is 
argued  that,  since  the  case  was  begun  as  a 
suit  in  equity  to  foreclose  a  lien,  the  court 
was  without  Jurisdiction  to  determine  it  as 
an  action  at  law  to  recover  a  money  Judg- 
ment   But  this  position  is  not  tenable.    The 


court  nnquestlonaUy  had  Jurisdiction  at  the 
action  and  the  right  to  proceed  with  Its  trial 
upon  the  merits.  If  the  appellant  had  asked 
for  a  Jury  trial  on  the  legal  questions  involv- 
ed after  the  appellant  had  abandoned  the 
Hen,  the  trial  coiKt  might  properly  have 
granted  the  motion  even  to  the  extent  of 
postponing  the  trial  to  a  later  time,  especial- 
ly as  the  respondent  introduced  no  evidence 
to  establish  its  lien,  but  no  error  was  com- 
mitted In  refusing  to  dismiss  for  want  of 
Jurisdiction. 

It  is  next  objected  that  tbe  court  was  wlth- 
oat  authority  to  enter  a  personal  Judgment 
against  the  appellant,  but  manifestly  there 
was  nothing  inherent  In  the  proceedings  that 
prohibited  this  form  of  Judgment  A  per- 
sonal Judgment  is  proper  In  an  action  brought 
to  foreclose  a  Hen  whenever  the  pleadings 
and  evidence  Justify  It  Such  a  Judgment  Is 
not  prohibited  merely  because  the  plaintiff 
seeks  additional  relief  in  the  way  of  fore- 
closure of  a  Hen,  and  this  Is  true  whether 
the  Hen  Is  established  or  not 

Again,  It  is  complained  that  the  court  erred 
In  finding  that  the  labor  and  materials  were 
furnished  at  the  request  of  the  appellant,  and 
that  the  appellant  was  the  owner  of  the  shov- 
el. On  these  questions  we  think  the  weight 
of  the  evidence  preponderates  In  favor  of  the 
finding  of  the  court,  at  least,  there  is  not 
such  a  doubt  as  to  authorize  us  to  find  the 
other  way.  In  the  brief,  however,  our  atten- 
tion is  called  to  a  case,  which  was  affirmed 
in  this  court,  where  a  Jury  found  that  one 
Peterson,  and  not  the  appellant,  owned  this 
shovel  at  the  time  the  respondent  repaired  It 
But,  aside  from  the  fact  that  ownership  of 
the  shovel  Is  Immaterial  since  It  is  shown 
that  the  repairs  were  made  at  the  appellant's 
Instance  and  request  the  record  of  that  case 
Is  not  before  us.  To  make  it  available  as 
res  Judicata,  the  appellant  should  have  plead 
It  Ui  his  answer  and  Introduced  It  as  evi- 
dence at  the  trial.  The  superior  court  can- 
not, while  trying  one  cause,  notice  Judicially 
the  records  in  other  causes  pending  or  tried 
before  It,  even  when  between  the  same  par- 
ties, and  what  the  trial  court  cannot  Judicial- 
ly notice  the  appellate  court  cannot  notice 
when  sitting  In  review  of  Its  Judgment 
Lownsdale  v.  Grays  Harbor  Boom  Co.  (Wash.) 
103  Pac.  833. 

The  only  other  assignment  necessary  to  be 
noticed  Is  that  the  respondent  had  no  legal 
capacity  to  sue.  This  contention  Is  founded 
on  the  wording  of  the  statute  antborlztng 
the  filing  of  liens ;  It  being  thought  that  the 
classification  of'  the  persons  authorised  to 
take  Advantage  of  the  statute  was  not  broad 
enough  to  Include  the  respondent  But  this 
contention  is  likewise  untenable.  The  re- 
spondent la  a  corporation  organized  for  the 
purpose  and  engaged  In  the  business  of  op- 
erating a  machine  shop  for  the  construction 
and  repair  of  machinery.    Clearly  It  has  ca- 
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padty  to  ana  fw  wotk  peMMmM  la  ttt  ea- 
padty  aa  a  madilnlat  Wbethar  «r  not  It 
can  lawfully  claim  a  lien  under  the  atatute 
la  not  a  material  question  hereto  In  thia  pro- 
ceeding It  was  not  Bllowed  a  lien  thereunder. 
Notwithstanding  the  appellant  has  devoted 
a  large  space  In  his  brief  to  a  dlacuaslon  of 
the  evidence,  we  feel  that  it  would  a«rve  no 
useful  purpose  to  «iter  upon  its  review  at 
further  length.  Its  pernaal  has  convinced  us 
that  the  proofs  deddedly  preponderate  In  fa- 
vor of  the  respondent,  and,  thare  being  no  er- 
rors of  law  In  the  record,  the  Judgm«it  will 
stand  affirmed. 

BUDKW,  a  J.,  and  OOSB)  and  CHAD- 
WIOK,  JJ.,  ooncor.  M0RBI8,  X.  took  no 
part  

(5S  Waah.  131) 

MUIB  V.  EANB  et  uc. 
(Supreme  Court  of  Washington.    Oct  4,  1909.) 

Goutbacts  a  76*)  —  Cokbiossatiok  —  Mobai. 

Obuoation. 

Though  the  statute  (Laws  1909,  p.  110,  c. 
5Q  provides  that  any  agreemeut  aathorialng  an 
employ^,  as  an  aceut  or  broker,  to  sell  or  pur- 
chase real  estate  for  a  oommiasion,  shall  be  void 
unless  the  agreement  or  promise  or  some  note 
or  memorandam  thereof  be  in  writing,  where  a 
broker  sells  land  under  an  oral  agreement  an- 
tborising  the  service,  Uie  moral  oblation  of  the 
owner  to  pay  for  the  services  is  sufficient  to 
sustain  a  subseanent  written  agreement  to  pay 
therefor. 

[Bd.  Note.— For  other  cases,  see  Oontiacts, 
Cent.  Dig.  f  860;   Dec.  Dig.  I  76.*] 

Department  1.  Appeal  firam  Superior 
Ooort,  King  Oouity;  Artlmr  B.  artffln, 
Judge. 

Action  by  B.  L.  Mnlr  against  M.  Fnmdfl 
Kane  and  wife.  Judgment  for  plaintlfl, 
and  defendants  appeal.     Affirmed. 

Bice  &  Frank,  for  appellants.  Tf.  3,  Car- 
rer,  for  respondent. 

FULLBBTON,  J.  The' respondent  brought 
tills  action  to  recover  of  tbe  appellants  the 
sum  of  $200,  alleged  to  be  due  puvsnant  to 
a  written  agreement  executed  and  dettTer- 
cd  to  him  by  the  appellants,  whereby  th^ 
agreed  to  pay  him  tbe  sum  of  $200  for  his 
serrloee  In  selling  for  appellants  a  certain 
tract  of  real  property.  Is8u»  was  taken  on 
tiie  complaint,  and  a  trial  hAd  therein  Which 
resulted  in  a  judgment  in  hl^  fttror  for  the 
amount  claimed  to  be  due.  The  case  was 
tried  by  the  court  sitting  without  n  Jury. 
No  question  Is  ntsed  as  to  the  correctness 
of  the  facts  found,  but  tbe  case  is  here  on 
the  question  whether  these  facts  Justify  the 
Judgment  of  the  court 
The  court's  findings  of  fact  are  as  follows: 
"(1)  That  now  and  at  all  times  herein  r»- 
ferred  to'  the  plalnttff  Is  and  was  doing  a 
generri  real  estate  btMness  In  BeatUe, 
Wash.,  under  >  the '  flrm  name  and  style  of 
B.  Ii.  Mnlr  tt  Oo^  being  the  sole-  owner 
tiiereof. 


"(2)  That  now  and  at  an  times  ooncemed 
h««in  the  defendants  are  and  were  husband 
and  wife. 

"(8)  That  on  or  about  tbe  2l8t  day  of 
November,  1906,  the  defendants  made,  ex- 
ecuted, and  delivered  to  the  plaintiff  their 
written  agreement,  agreeing  to  pay  said 
plaintiff  $200  for  his  services  tn  selling  for 
them  a  certain  parcel  of  real  estate;  said 
agreement  being  in  words  and  figures,  to  wit: 
'M.  Francis  Kane  and  Ida  Kane,  his  wife, 
agree  to  sell  and  Paul  Bnsh  agrees  to  buy 
the  following  described  real  estate  situated 
In  the  county  of  King,  state  of  Washington, 
to  wit:  South  40  feet  of  lot  1,  block  17,  J. 
H.  Nagle'B  addition  to  the  dty  of  Seattle, 
for  the  sum  of  nine  thousand  six  hundred 
dollars  ($9,600)  tbe  purchaser  having  paid 
the  sum  of  five  hundred  dollars  ($500)  the 
receipt  ot  which  Is  hM'eby  acknowledged,  as 
earnest  money  and  part  payment  for  said 
land,  the  same  to  be  held  in  tmst  by  B. 
L.  Mnlr  &  Ck).  until  the  sale  Is  closed  or 
canceled  and  the  balance  of  said  purchase 
price  shall  be  paid  as  follows,  or  as  soon 
after  said  dates  respectively  as  the  title  to 
said  real  estate  to  shown  to  be  marketaMe, 
to  wit:  Three  thousand  dollars  (|S,000)  on 
or  before  the  22nd  day  of  Nov.,  1906,  at  1 
p.  m.;  nineteen  hundred  dollars  ($1,900)  on 
or  before  the  22nd  day  of  Nov.,  1907,  at  1 
p.  m.;  four  thousand  dollars  ($4^,000)  accord- 
ing to  certain  mortgage  to  be  executed  due 
tn  three  years  from  date.  The  purchaser 
agrees  to  pay  interest  at  the  rate  of  six 
per  cent  payable  semiannually  on  all  de- 
ferred paym«its.  The  vendor  agrees  to  fur- 
nish an  abstract  of  title  made  by  a  reliable  ab- 
stract company  fOr  said  real  estate,  showing 
a  marketable  title  of  record  in  the  vendor 
free  from  encumbrances  to  date  of  convey« 
ance,  except  the  street  assessments  amound 
to  about  two  hundred  dollars  ($200)  and  If 
over  $200  the  surplus  to  be  dedncttad  from 
tile  nineteen  hundred  payment  which  the 
purchaser  assumes  and  agrees  to  pay  as  a 
part  of  the  above  named  purchase  price,  and 
the  vendor  further  agrees  to'  transfer  said 
property  to  the  purchaser  by  a  good  and  suffi- 
cient warranty  deed  to  the  said  vendee  ot 
his  assigns  and  pay  two  hundred  dollars 
($200)  of  the  purchase  price  to  B.  L.  Mulr 
&  Co.,  for  services  rendered.  The  purdiaser 
shall  have  one  day's  time  after  the  drtivery 
of  said  abstract  for  examination  of  sam^ 
and  In  case  the  abstract  shall  show  a  mar- 
ketable title  In  the  vendor,  this  sale  shall 
be  completed,  and  If  the -said  title  Is  not 
aoarketable  and  cannot  be  made  so,  then 
B.  L.  Mulr  ft  Oo.  shall  rtfnnd  to  the  said 
vendee  the  above  named  earnest  money,  and 
the  sale  Shall  be  canceled,  the  deposit  of 
$500  to  be  paid  to  Mrs.  Ida  Kane  in  the 
event  of  the  purchaser  falling  to  comply  with 
this  agreement  Witness  our  hands  this 
21st  day  of  November,  1906.    Signed  and  da- 
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Uvered  la  tiM  preeenee'tfC  B.  L.  Mulr,  M. 
Frauds  Kane.  ISeaU  Ida  Kane.  [SealJ 
Paul  Bush.  [Seal.J' 

"(4)  That  the  plalntUt  did  mate  the  sale 
referred  to  In  said  written  contract  and 
which  sale  was  accepted  by  the  defendants, 
but  they  have  since  tailed,  neglected,  and 
refused  to  pay  the  aforesaid  two  hundred 
dollars  ($200)  commission  allowed,  although 
the  same  Is  long  past  due  and  still  the  prop- 
erty of  the  pUlntlff." 

l^e  statute  (Laws  190K,  p.  110,  c.  S8)  gov- 
erning contracts  for  commissions  for  buying 
or  selling  real  estate  provides  that  any  agree- 
ment authorizing  an  employ^,  as  an  agent,  os 
t»Oker,  to  sell  or  purchase  real  estate  for  com- 
pensatioB  or  a  commission,  shall  be  void  unless 
the.  agreement,  contract,  or  promise  or  some 
note  or  memorandum  thereof  be  In  writing. 
The  appellants  contend  that  the  writing  relied 
upon  br  the  respondent  is  lasufiEklent  under 
the  statute;  that  It  is  not  an  agreement  au- 
thorising the  respondent  to  sell  the  real 
property  described  for  compensation  or  com- 
mission, nor  does  It  authorise  or  employ  the 
respondent  to  sdl  real  estate  at  alL  Mani- 
festly, If  the  writing  sued  upon  was  Intended 
as  an  agreement  authorizing  the  respondent  to 
•ell  real  estate  of  the  appellants,  it  is  faulty 
In  the  particulars  mentioned,  and  so  far 
deficient  as  not  to  warrant  a  recovery  Cfven 
if  a  sale  had  been  made  thereunder.  But 
we  do  not  understand  that  this  is  the  ques- 
tion presented  by  the  record.  It  is  clear 
tiiat  this  wrltfiig  was  not  Intended  as  an 
agreement  authorizing  the  respondent  to  sell 
the  real  property  mentioned.  In  fact,  tt  was 
executed  after  that  service  had  been  per- 
formed, and  la  an  agreement  in  writing  to 
pay  a  fixed  sum  for  a  past  service,  not  a 
service  to  be  performed  in  the  future.  The 
^estlon  for  determination  Is  its  validity 
as  a  promise  to  iiay  for  a  past  service.  Look- 
ing to  the  Instrument  itself,  there  Is  nothing 
on  its  face  that  in  any  manner  Impugns  its 
validity.  It  is  a  direct  promise  to  pay  a 
fixed  sum  of  money  for  services  rendwed. 
Prima  fade,  therefin«,  it  is  legal  and  valid; 
and,  if  it  Is  Illegal  at  all,  it  is  because  the 
actual  consideration  for  the  promise,  which 
was  alleged  and  proven,  rendered  the  promise 
Illegal.  This  consideration  was  the  sale 
of  real  prc^erty  for  the  appellants  by  the 
respondent  acting  as  a  broker  without  a  writ- 
ten agreement  authorizing  the  service,  and  It 
is  thought  that,  because  the  statute  declares 
an  agreement  for  such  a  service  void  unless 
In  writing,  the  service  fumlshes  no  consider- 
ation for  the  subsequent  promise,  since  the 
service  must  either  have  been  founded  upon 
an  Invalid  agreement  or  was  voluntary. 
There  are  cases  which  maintain  this  doctrln& 
In  Bagnole  v.  Madden  (N.  J.  Sup.)  Qd  Atl.  967, 
the  precise  queetion  was  presented.  There 
fbe  plaintifF  had  been  orally  authorised  by 
the  defendant  to  sell  a  parcel  of  real  estate 
owned  by  the  defendant  A  purchaser  was 
found  and  a  contract  of  sale  entered  Into. 


The  d^fwdfuit  tbeceuiyn.  «xecuted  a  written 
agreement,  and  delivered  the  same  to  the 
plaintiff,  wherein  she.  promises  to  pay  UUu 
$50  for  his  services.  In  an  action  brought 
upon  the  wilting,  the  «ourt  held  tbat  she 
oould  not  recover  because  of  the  inralldlty 
of  the  original  oeal  contract  authorizing  the 
services ;  It  being  in  violation  of  the  statute 
dedaring  such  agreement  void  unless  In 
writing. 

The  case  was  rested  on  a  decision  of  the 
Court  of  Brrors  and  Appeals  (Stout  v.  Hum- 
phrey, 68  N.  J.  Lbw,  436,  56  Atl.  281),  which 
announced  the  same  doctrine,  but  upon  a 
state  of  facts  not  quite  the  same;  the  sub- 
sequent promise  to  pay  being  oi«l  instead 
of  In  writing.  In  the  course  of  its  opinion 
in  the  latter  case  the  court  said:  "It  to 
clear  that  if  a  contract  between  two  parties 
be  void,  and  not  merely  voidable,  no  sub- 
sequent express^  promise  will  operate  to 
charge  the  party  promlstAg,  even  though  he 
has  derived  the  benefit  of  the  contract  Tet, 
according  to  the  comi^only  received  motion 
respecting  moral  obligations,  and  the  force 
attributed  to  a  subsequent  express  promise, 
such  a  person  ought  to  pay.  An  express 
promise,  therefore,  as  it  should  seem,  can 
only  revive  a  precedent  good  consideration 
which  might  have  been  enforced  at  law 
through  the  medium  of  an  implied  promise 
had  it  not  been  suspended  by  some  posi- 
tive rule  of  law,  but  can  give  no  original 
right  of  action  If  the  obligation  on  which  it 
is  founded  never  could  have  been  enforced 
at  law,  though  not  barred  by  any  legal  max-, 
Im  or  statute  provision."  The  court  it  will 
be  observed,  makes  a  distinction  between 
cohtracts  formerly  good,  but  on  which  tlie 
right  of  recovery  has  been  barred  by  the 
statute,  and  those  contracts  which  are  bar- 
red in  the  first  instance  because  of  some 
legal  defect  In  tneir  execution,  holding  that 
the  tonaxr  will  tvniiah  a  considemtlon  for 
a  subsequent  protniae  to  perform,  while  the 
latter  wlU  not  It  has  seemed  to  us  tliat  this 
distinction  Is  not  sound.  The  moral  obliga- 
tion to  pay  for.servlcaa  rendered  as  a  broker 
in  selling  real  estate  under  an  oral  contract 
where  the  statute  requires  such  contract 
to  be  In  writing  Is  Just  as  binding  as  is  the 
moral  •bligation  to  pay  a  debt  that  has  be- 
come barred  hy.  the  statute  of  limitations; 
and  there  is  no  reason  for  koldlng  that  the 
latter  win  support  a  new  promise  to  pay 
while  the  former  win  not  There  Is  no 
moral  delinquency  that  attaches  to  an  oral 
contract  to  sril  real  properly  as  a  brolKr. 
This  service  cannot  be  recovered  for  be- 
cause the  statute  says  the  promise  must  be 
in  writing,  not  because  it  Is  Illegal  In  Itself. 
It  vras  not  intended  by  the  statute  to  Im- 
pute moral  turpitude  to  such  contracts  The 
statute  was  Intended  to  prevent  frauds  and 
perjuries,  and,  to  accomplish'  that  purpose, 
It  Is  required  that  the  evidence  of  the  cou- 
tract  be  in  writing;  but  It  is  not  condudv* 
to  either  fraud  or  perjury  to  say  that  thk 


Digitized  by 


Google 


Wrab.) 


BRAZBtili  ▼.  cm  OF  SEATTLB. 


15S 


•urrlces  rendered  ander  the  void  contraet 
or  Yolnntarily  will  support  a  subsequent 
written  promise  to  pay  for  such  service. 
Nor  Is  it  a  valid  objection  to  say  there 
was  no  antecedent  legal  consideration.  The 
validity  of  a  promise  to  pay  a  debt  barred 
by  the  statute  of  limitations  Is  not  founded 
on  Its  antecedent  legal  obligation.  There  Is 
no  legal  obligation  to  pay  such  a  debt.  If 
there  were  there  would  be  no  need  for  the 
new  promise.  The  obligation  Is  moral  sole- 
ly, and,  since  there  can  be  no  difference  In 
character  between  one  moral  obllgration  and 
another,  there  can  be  no  reason  for  holding 
that  one  moral  obligation  will  support  a 
promise  while  another  will  not  Our  atten- 
tion has  been  called  to  no  case,  qther  than 
the  New  Jersey  case  above  cited,  where 
the  facts  of  the  case  at  bar  are  presented. 
A  case  In  point  on  the  principle  involved, 
however,  is  Ferguson  v.  Harris,  39  S.  C.  323, 
17  S.  B.  782,  39  Am.  St.  Rep.  731.  Certain 
persons  without  authority  from  the  defend- 
ant bad  ordered  lumber  and  used  It  in  the 
erection  of  a  building  on  the  defendant's 
separate  property;  she  being  a  married  wo- 
man. Subsequently  she  gave  her  promissory 
note  therefor,  and,  when  an  action  was 
brought  upon  the  note,  she  sought  to  defend 
on  the  ground  of  want  of  consideration.  It 
was  conceded  that  there  was  never  any  legal 
obligation  on  the  part  of  the  defendant  to 
pay  for  the  lumber,  but  that  her  obligation 
was  wholly  moral.  It  was  thereupon  urged 
that  such  an  obligation  was  InsuflSclent 
to  support  the  promise.  Speaking  upon  this 
question,  the  court  said:  "All  of  the  authori- 
ties admit  that  where  an  action  to  recover 
a  debt  is  barred  by  the  statute  of  limitations, 
or  by  a  discharge  In  bankruptcy,  a  snbse- 
qnent  promise  to  pay  the  same  can  be  sup- 
ported by  the  moral  obligation  to  pay  the 
same,  although  the  legal  obligation  is  gone 
forever;  and  I  am  unable  to  perceive  any  Just 
distinction  between  such  a  case  and  one 
in  which  there  never  was  a  legal,  but  only 
a  moral,  obligation  to  pay.  In  the  one  case 
the  legal  obligation  Is  gone  as  etFectually  as 
If  It  had  never  existed,  and  I  am  at  a  loss 
to  perceive  any  sound  distinction' In  principle 
between  the  two  cases.  In  both  cases,  at 
the  time  the  promise  sought  to  be  enforced 
is  made  there  Is  nothing  whatever  to  support 
It  except  the  moral  obligation,  and  why  the 
fact  that,  because  In  the  one  case  there  was 
once  a  leg^al  obligation,  which,  having  utter- 
ly disappeared,  is  as  If  it  had  never  existed, 
should  affect  the  question,  I  am  at  a  loss  to 
conceive.  If  In  the  one  case  the  moral  ob- 
ligation, which  alone  remains  is  sufficient 
to  afford  a  valid  consideration  for  the  prom- 
ise, I  cannot  see  why  the  same  obligation 
shonld  not  have  the  same  effect  in  the  oth- 
er. The  remark  made  by  Lord  Denman  in 
Eastwood  V.  Kenyon,  11  Ad.  &  B.  438,  that 
the  doctrine   for  which   I    am    contending 


'would  annihilate  the  neceBsitT  for  any  con- 
sideration at  all,  inasmuch  as  the  mere  fact 
of  giving  a  promise  creates  a  moral  obliga- 
tion to  perform  it,'  Is  more  specious  than 
sound,  for  It  entirely  ignores  the  distinction 
between  a  promise  to  pay  money  which  the 
promisor  Is  under  a  moral  obligation  to  pay, 
and  a  promise  to  pay  money  which  the  prom- 
isor, is  under  no  obligation,  either  legal  or 
moral,  to  pay.  It  seems  to  me  that  the 
cases  relied  upon  to  establish  the  modem 
doctrine,  so  far  as  my  examination  of  them 
has  gone.  Ignore  the  distinction  pointed 
out  in  the  note  to  Comstock  v.  Smith,  7 
Johns.  (N.  X.)  89,  above  cited,  between  an 
express  and  an  implied  promise  resting  mere- 
ly on  a  moral  obligation,  for,  while  such 
obligation  does  not  seem  to  be  sufficient  to 
support  an  implied  promise,  yet  It  Is  suffir 
clent  to  support  an  express  promise."  To 
the.  same  effect  la  Anderson  ▼.  Best,  176  Pa. 
488,  35  Atl.  194,  wherein  it  was  said:  "The 
distinction  sought  to  be  made  between  con- 
siderations formerly  good  but  now  barred 
by  statate,  and  those  barred  by  statute  In 
the  first  Instance,  is  not  substantial,  and  Is 
not  sustained  by  the  cases."  See,  also,  Bail- 
ey et  al.  V.  Philadelphia  et  al.,  167  Pa.  S60, 
31  Atl.  92S.  46  Am.  St.  Bep.  691;  Stoat  t. 
Ennls,  28  Kan.  706. 

Believing,  as  we  do,  that  the  better  rule 
is  with  the  cases  holding  the  moral  obllga? 
tlon  alone  snfflcleot  to  sustain  the  promise, 
it  follows  thiat  the  Judgment  appealed  ttom 
should  be  affirmed.    It  Is  so  ordered. 

RUDKIN,  C.  J.,  and  GOSB,  CHADWIC5K, 
and  MORRIS,  JJ.,  concur. 


BRAZBI/L  et  al.  v.  CITT  OF  SEATTLB  el  al. 
(Supreme  Court  of  Washington.     Oct  5,  IQOdti 

1.  MtJNICIPAIi  COBPOBATIONS  (|  6o7*)— STBEETS 

— ^PowEB— Delegation. 

Pover  to  TBoate  streets  and  highways  is 
vested  In  the  Le!;if<lature,  and  may  be  delegated 
by  it  to  municipalities. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  722;  Dec  Dig.  I 
657.*] 

2.  MuNiciPAt  Corporations  (8  6.57*)— Stbkets 
— Vacation— CiTT  Couwcil — Power. 

A  city  council  having  no  Inherent  power  to 
vacate  streets,  when  such  power  has  been  dele- 
gated to  it  by  the  Legislature,  the  procedure 
prescribed  must  be  strictly  followed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  1429:  Dec.  Dig.  I 
657.*] 

8.  Mukicipai,  Corporations  (i  657*)— Strkbtb 
—Vacation— Hearing— Continuance. 
Where  a  city  council  obtained  jurisdiction 
of  the  proceeding  to  vacate  certain  streets,  it 
was  not  ousted  of  jurisdiction  because,  on  the 
occasion  of  a  postponement  of  cobsidention  of 
the  question,  no  continuance  was  entered. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  142&;  Dec.  Dig.  I 
637.*] 


*Far  Mhar  usai  see  tarns  topic  and  section  KUMBBR  In  Dee-.  *  Am.  Digs.  IMT  to  data,  *  Stporter  InflaxM 
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4.  MnniciFAi.  Gobpobatioks  (g  657*)— Stbbbtb 
— Vacation — Citt  Councii/— Power— Stat- 

T7TES. 

Seas.  Laws  1903,  p.  139,  c.  02,  relating  to 
street  changes,  provides  (or  the  preparation  of  b 
proposed  replat,  with  a  specified  petition  for  its 
adoption  by  the  city  council.  Sections  2  and  3 
provide  for  notice,  or  process  and  its  service,  and 
section  4  declares  that  thereafter  the  board  of 
county  commissions  or  city  council  shall  have 
complete  jurisdiction  to  inquire  iuto  and  deter- 
mine the  merits  of  the  chnngos,  or  relief  prayed, 
assess  damages,  etc.  JIM  that,  where  a  propos- 
ed plat  accompanying  a  petition  for  the  vacation 
of  certain  streets  did  not  meet  the  approval  of 
the  city  council,  they  were  authorized  to  reject 
it  entirely,  in  which  event  the_  original  plat 
would  continue  without  modification ;  but  were 
authorized  to  alter  the  proposed  vacation  on 
their  own  initiative. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1429;  Dec  Dig.  S 
657.*] 

5.  Municipal   Cobpobationb   (f   657*)— City 

STBEETS  —  REPLATTINa  —  CONSTITUXIONAL 

Pbotisions— "Such  Obdeb  as  Jusiick  and 

PtTBUC  Wjxfabe  Reqcibe." 

Const,  art.  1,  !  16,  declares  that  property 
shall  not  be  taken  or  damaged  without  com- 
pensation, and  Laws  1903,  p.  140,  c.  92,  g  4, 
authorizes  the  assessment  of  damages  and  bene- 
fits for  land  taken  for  public  use,  and  authorizes 
the  court  to  make  such  order  in  the  premises 
as  justice  and  the  public  welfare  may  require. 
Held,  that  the  authority  to  make  such  order  in 
the  premises  as  justice  and  the  public  welfare 
may  require  referred  to  the  ne<«ssary  assess- 
ment of  damages  and  benefits,  and  did  not  con- 
fer authority  on  the  city  council  to  first  modify 
a  proposed  replat,  and  then  adopt  it  as  modified. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1429;  Dec.  Dig.  g 
657.*] 

6.  Eminent  Dohain  (g  100*)— Use  of  Stbeets 
— Rights  of  Adjoinino  Owneb. 

An  owner  of  a  city  lot  adjoining  a  street 
is  entitled  to  nse  the  street  to  Us  full  width, 
and  cannot  be  deprived  of  any  part  of  such 
right  without  just  compensation. 

[EJd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  g  207;    Dec.  Dig.  g  100.*] 

7.  Municipal  Corporations  (g  6•^7•) — Stbeets 
—Replattino— Injunction— Right  to  Sue 
— Speciai.  Damage. 

An  owner  of  lots  abutting  a  portion  of  a 
street  narrowed  and  partially  vacated  as  the 
result  of  a  proposed  replat  suffered  special  dam- 
ages different  in  kind  from  that  suffered  by 
the  community  at  large,  and  was  therefore  en- 
titled to  sue  for  an  injunction  restraining  such 
vacation. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  844;  Dec.  Dig.  g 
657.»] 

8.  Municipal  Cobpobations  (g  657*)- Stbeets 
—Vacation— Abutting  Ownebs— Right  to 

Injunction. 

Where  a  proposed  replat  of  streets  of  a 
city  vacated  and  changed  several  of  the  streets, 
certain  abutting  owners  were  entitled  to  sue  to 
enjoin  such  change  only  in  so  far  as  it  affected 
the   streets   on   which   their   property   abutted. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent.  Dig.  |  844;  Dec.  Dig.  g 
657.*] 

9.  Municipal  Cobpobations  (g  513*)  —  Im- 
provements —  Abbbbsmbnts  —  Remedy  of 
Pbopbbtt  Owners. 

A  property  owner's  remedy  for  threatened 
illegal  assessments  for  street  improvements  is 


by  appeal  as  provided  by  the  dty's  charter  and 
the  statutes  of  the  state,  and  not  by  injunction. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1196;  Dec.  Dig.  g 
513.*] 

En  Banc.  Appeal  from  Superior  Court, 
King  County;    Geo.  E.  Morris,  Judge. 

Action  by  Thomas  F.  Brazell  and  others 
against  the  City  of  Seattle  and  others.  De- 
cree of  dismissal,  and  complaluauts  aiJpeal, 
Reversed,  with  Instructions. 

Wright  &  Kelleher  and  Wright  &  Kent, 
for  appellants.  Scott  Calhoun,  Howard  A. 
Uanaon,  and  Oliver  C.  McGilvra,  for  re- 
spondents. 

CROW,  J.  This  action  was  commenced  by 
Thomas  F.  Brazell  and  Laura  J.  Brazell, 
his  wife,  against  the  city  of  Seattle,  D, 
Lambert,  and  A.  C.  Goerlg,  to  annul,  declare 
Invalid,  and  enjoin  certain  proceedings  tak- 
en and  threatened  by  the  city  for  the  vaca- 
tion of  certain  streets,  the  platting  of  other 
streets  in  lieu  thereof,  and  the  grading  and 
Improving  of  streets  shown  by  the  replat. 
The  defendants  Interposed  general  and  spe- 
cial demurrers,  which  were  sustained  upon 
the  sole  ground  that  the  amended  complaint 
did  not  state  a  cause  of  action.  The  plain- 
tiffs declined  to  plead  further,  whereupon 
the  action  was  dismissed,  and  they  have  ap- 
pealed. 

The  question  presented  by  this  appeal  Is 
the  sufBclency  of  the  amended  complaint 
Its  allegations  In  substance  are  that  the 
appellants  and  the  respondent  Lambert  are 
respectively  owners  of  certain  lots  In  the 
city  of  Seattle  abutting  upon  opposite  sides 
of  East  Aloha  street,  which  runs  east  and 
west  between  Thirty-Ninth  avenue  north 
and  Fortieth  avenue  north,  appellants  being 
located  on  the  north  side  of  East  Aloha 
street ;  that  In  August,  1903,  the  appellants 
Lambert  and  many  others  owning  lots  In  the 
same  locality  conceived  a  scheme  for  vacat- 
ing numerous  streets  and  alleys  therein,  and 
dedicating  others  in  lieu  thereof;  that  In 
furtherance  thereof  they  prepared  ■  propos- 
ed replat  of  the  locality.  Including  the  por- 
tion of  East  Aloha  street  above  mentioned, 
together  with  a  petition  to  the  city  council 
In  favor  of  the  replat,  which  petltlcm,  at 
the  Instance  of  the  respondeat  Lamtert,  and 
others  associated  with  him,  was  signed  by  the 
appellants  and  by  three-fourths  in  number 
and  area  of  the  owners  of  all  the  property 
lying  within  the  district;  that  the  petition 
was  filed  with  the  city,  and  notice  given  that 
the  same  would  be  beard  on  October  19. 
1903;  that  the  hearing  was  adjourned  until 
November  30,  1903,  on  which  latter  date  no 
adjournment  was  made;  that  on  December 
7,  1903,  the  council  again  considered  the  peti- 
tion and  made  a  further  adjournment  until 
February  14,  19M,  on  which  latter  date.  It 
without  notice  adopte4  the  report  of  Us  street 


•For  other  cases  see  aam*  topio  and  secUoa  MUMBEB  in  Deo.  *  Am.  Dlgi.  1907  to  date,  *  Reporter  IndasM 
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committee  In  favor  of  granting  tbe  'prayer 
of  the  petition;  that  no  further  action  was 
taken  until  May  14, 1906,  when  the  city  coun- 
cil without  further  notice  passed  Ordinance 
Ko.  13,773,  which  purported  to  carry  out  the 
terms  of  the  i>etltiou  and  adopted  the  re- 
plat,  subject  to  the  change  that,  instead  of 
vacating  all  of  East  Aloha  street  between 
the  property  of  the  appellants  and  the  re- 
spondent I^mbert  as  prayed,  it  vacated  the 
south  half  thereof  which  abutted  upon  the 
property  of  Lambert,  thus  leaving  the  street 
open  upon  appellants'  side,  but  closing  it  up- 
on the  opposite  side;  that  the  change  was 
fraudulently  procured  by  Lambert  for  the 
purpose  of  injuring  appellants  and  benefiting 
himself,  as  be  would  thereby  acquire  title  to 
the  vacated  i>ortion  of  the  street  and  stUl  re- 
tain for  his  convenience  an  open  street  on 
the  opposite  side  adjoining  the  appellants' 
lots ;  that  the  resx)ondent  Lambert,  claiming 
title  to  the  vacated  portion  of  East  Aloha 
street,  is  about  to  take  possession  thereof  to 
appellants'  special  Injury  and  damage;  that 
appellants  had  no  knowledge  of  the  proposed 
passage  of  the  ordinance  adopting  the  replat, 
or  the  variance  of  its  terms  from  the  replat 
proposed  by  the  petition,  until  November, 
1006 ;  that  the  ordinance,  in  addition  to  pro- 
viding for  the  vacation  of  certain  streets,  al- 
so provided  for  the  dedication  of  others  In 
lien  thereof  in  the  district  and  locality  af- 
fected by  the  street  vacations ;  that  In  June, 
1908,  the  city  council  passed  Ordinance  No. 
18,6(>5,  providing  for  the  Improvement  of  the 
replatted  system  of  streets,  and  providing 
that  the  vacated  portion  of  East  Aloha  street, 
adjacent  to  the  premises  of  respondent  Lam- 
bert, be  not  graded;  that  pursuant  to  such 
ordinance  the  city  and  the  respondent  Goerlg, 
as  contraqtor,  are  about  to  regrade  and  im- 
prove the  replatted  streets,  including  the 
nonvacated  portion  of  Bast  Aloha  street; 
that  the  city  Is  about  to  assess  the  real  prop- 
erty In  the  district  in  question,  including  ap- 
pellants' property,  to  pay  the  expenses  of 
such  improvements;  that  the  pretended  Or- 
dinance No.  13,773  and  the  contract  of  the 
city  with  Goerlg  are  each  null  and  void; 
that  the  assessments  will  be  null  and  void 
and  a  cloud  upon  appellants'  title ;  that,  by 
reason  of  Such  Illegal  vacation,  replat,  im- 
provement, and  threatened  assessment,  the 
appellants  will  suICer  Irreparable  damages 
unless  the  same  are  enjoined;  and  that  ap- 
pellants' injury  will  be  special  and  peculiar 
to  them.  An  Injunction  was  demanded  per- 
manently restraining  the  respondents  from 
proceeding  with  the  Improvements  under  Or- 
dinance 18,665,  from  levying  any  assessments 
therefor,  from  treating  East  Aloha  street  as 
vacated,  and  particularly  restraining  the  re- 
spondent Lambert  from  taking  possession  of 
any  portion  of  East  Aloha  street  or  claiming 
the  same  as  his  private  property.  The'  ap- 
pellants contend  (1)  that  the  city  council, 
after  a  petition  for  vacation  is  filed,  cannot 
act  upon  thie  same  Without  notice  an'd  Inde-. 


pendently  of  the  date  fixed  for  the  hearing ; 
(2)  that  it  cannot  vacate  streets  otherwise 
than  in  accordance  with  the  terms  of  the 
petition;  and  (3)  that.  In  any  event,  its  ac- 
tion can  be  enjoined  as  fraudulent.  The  re- 
spondents contend  that  three  questions  are 
involved  in  this  appeal,  as  follows :  (1)  Have 
appellants  such  an  Interest  in  the  replat  pro- 
ceedings that  they  can  in  a  collateral  attack 
secure  the  annulment  of  the  entire  proceed- 
ings except  as  to  the  portion  of  East  Aloha 
street  abutting  upon  their  property?  (2)  Can 
appellants  in  this  proceeding  annul  the  vaca- 
tion of  any  portion  of  East  AJoba  street 
vacated  under  Ordinance  13,7737  (3)  Will  an 
injunction  lie  to  restrain  the  city  from  Im- 
proving the  pnbllc  portion  of  East  Aloha 
street  and  assessing  the  cost  of  such  Improve- 
ment against  private  property  specially  bene- 
fited thereby? 

The  amended  complaint  affirmatively  shows 
that  proper  notice  fixing  a  time  for  the  bear- 
ing of  the  petition  was  given;  that  several 
continuances  were  entered,  but  tbat  on  one 
occasion  no  continuance  was  entered,  al- 
though the  council  considered  the  petition  at 
Its  next  meeting  without  further  service. 
The  council  obtained  jurisdiction  of  the  peti- 
tion by  virtue  of  the  original  notice,  but  the 
appellants,  now  contend  that,  having  once 
failed  to  order  any  continuance,  it  lost  juris- 
diction so  completely  as  to  render  its  subse- 
quent orders  void.  This  contention  cannot  be 
sustained.  Mr.  Elliott,  hi  section  293  of  the 
second  edition  of  his  work  on  Roads  and 
Streets,  discussing  this  question,  says:  "The 
sound  doctrine  upon  this  subject,  as  It  seems 
to  us.  Is  this:  If  the  parties  are  once  prop- 
erly in  court,  then  the  failure  to  take  action 
at  the  proper  time  will  not  oust  the  Juris- 
diction, although  it  may  constitute  error  re- 
viewable by  certiorari  or  on  appeal.  This 
Is  in  harmony  with  the  general  principle 
that,  where  Jurisdiction  has  once  attached, 
j  it  Is  not  lost  by  an  error  committed  In  the 
course  of  the  proceedings.  The  general  rule 
I  unquestionably  is  that,  when  Jurisdiction  Is 
I  acquired,  the  order  or  Judgment  Is  not  void, 
I  although  it  may  be  erroneous."  Power  to 
I  vacate  streets  and  highways  is  vested  In  the 
I  Legislature,  and  may  be  delegated  by  it  to 
I  municipalities,  which  has  been  done  in  this 
state.  There  is  in  a  city  council  no  Inherent 
power  to  vacate  streets,  and,  when  such  pow- 
er has  been  delegated  to  It  by  the  Legislature, 
the  procedure  therefor  which  the  statute 
provides  must  be  strictly  followed.  The  pro- 
cedure here  adopted  was  that  prescribed  by 
chapter  92,  p.  139,  Sess.  Laws  1903,  the  first 
section  of  which  provides  for  the  preparation 
of  the  proposed  replat,  together  with  a  speci- 
fied petition  for  its  adoption  by  the  city  coun- 
cil. Sections  2  and  3  provide  for  notice  or 
process  and  its  service.  Section  4  reads  as 
follows:  "That  thereafter  such  board  of 
county  commissioners,  or  city  council  shall 
have  full  rtnd  complete  jurisdiction  to  inquire 
into  and  determine  the  merits  of  the  changes 
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or  relief  prayed  for,  assess  damages  or  bene- 
fits, award  the  same  and  make  such  order  in 
the  premises  as  justice  and  the  public  wti- 
fare  may  reqnlre."  From  a  careful  consid- 
eration of  this  statute,  we  condnde  that  the 
petition  and  notice  only  conferred  upon  city 
councils  authority  to  approve  and  adopt  or 
disapprove  and  reject  the  Identical  plat  pre- 
sented. By  section  1  It  Is  required  that  the 
proposed  replat  be  drafted  upon  a  copy  of  the 
existing  plat,  which  must  be  "accompanied 
with  a  petition  for  the  change  desired"— that 
is,  for  the  change,  indicated  on  the  replat, 
and  desired  by  the  petitioners— not  for  some 
other  changes  which  the  council  may  desire. 
If  the  proposed  plat  and  petition  do  not  meet 
the  approval  of  the  city  council,  they  are  at 
liberty  to  reject  them  entirely,  in  which  event 
the  original  plat  will  continue  without  modi- 
fication. In  Condict  v.  Ramsey,  05  N.  J. 
Law,  503,  47  Atl.  423,  the  Supreme  Court  of 
New  Jersey  said:  "It  Is  objected  that  It  was 
not  lawful  for  the  surveyors  to  return,  or 
for  the  freeholders  to  confirm,  a  vacation  less 
extensive  than  that  applied  for.  TUs  objec- 
tion must  prevail.  Vacation  rests  on  the 
same  power  and  procedure  as  the  laying  out 
of  roads,  and  it  has  been  often  adjndged  by 
this  court  that  the  application  is  controlling 
in  this  regard.  A  material  variance  from  the 
application  will  vitiate  the  return.  State  v. 
Trench,  24  N.  J.  Law,  736;  PoweU  v.  Hltch- 
ner,  32  K  J.  I^w,  211 ;  Freeman  v.  Price,  63 
N.  J.  Law,  151,  43  Atl.  432.  The  surveyors 
can  no  more  vacate  part  of  the  road  of  which 
complete  vacation  is  sought  than  they  can 
lay  out  a  road  differing  materially  from  the 
application  upon  which  they  act  The  ap- 
plication to  vacate  may  be  limited  to  a  part 
of  a  road  (State  v.  Bassett,  33  N.  J.  Law,  26), 
but  the  vacation  cannot  lawfully  be  less  ex- 
tensive than  the  application."  We  think 
this  the  correct  rule  to  be  applied  to  the  in- 
stant case.  If  the  council  when  acting  upon 
the  petition  could,  on  their  own  Initiative, 
change  the  vacation  of  one  street  on  the  pro- 
posed replat,  there  would  be  no  limitation 
upon  their  power  to  change  many  others, 
which  might  result  in  the  preparation  and 
adoption  of  a  replat  other  than  the  one  peti- 
tioned for.  While  we  will  not  inquire  into 
ttfe  motives  which  actuated  the  appellants 
when  they  signed  tlie  petition,  it  may  well 
be  imagined  that  they  might  liave  been  will- 
ing to  endure  the  inconvenience  of  submit- 
ting to  the  entire  vacation  of  East  Aloha 
street,  opposite  their  lots,  in  exchange  for  the 
benefit  to  be  derived  by  them  from  the  title 
which  they  would  acquire  to  the  north  half 
of  the  portion  of  the  street  so  vacated,  and 
which  they  might  have  regarded  as  ample 
compensation  for  their  damages  sustained. 
They  have  recovered  no  compensation  for 
any  damages  they  have  sustained  by  the 
vacation  of  the  south  half,  and  the  narrow- 
ing of  the  street  Immediately  in  front  of  their 
lots.     Respondents,  citing  secttoa  4  of  the 


statute,  contend  that  the  petition  and  the 
notice  conferred  complete  Jurisdiction  npon 
the  council  to  make  such  order  In  the  pron- 
ises  as  Justice  and  the  public  welfare  may  re- 
quire, and  that  they  were  authorized,  In  pur- 
suance of  such  authority,  to  vacate  a  less 
portion  of  the  street  than  the  petition  re- 
quested. To  confer  Jurisdiction  upon  the 
council,  the  petition  of  three-fourths  in  num- 
ber and  area  of  the  owners  was  required. 
Tlie  proposed  replat  may  take  or  damage 
property  not  only  of  the  petitioners  but  also 
of  others  in  the  district  who  liave  not  peti- 
tioned, and  their  property  could  not  be  so 
taken  or  damaged  without  compensation. 
Section  16,  art  1,  State  Const  The  Legis- 
lature to  meet  this  condition  by  section  4 
authorized  the  assessment  of  damages  and 
benefits,  and  the  words  "make  such  order  In 
the  premises  as  Justice  and  the  public  wel- 
fare may  require,"  used  in  section  4,  un- 
doubtedly refer  to  such  necessary  assessment 
of  damages  and  benefits,  and  were  not  in- 
tended to  confer  authority  upon  the  city 
conndl  to  first  modify  the  proposed  replat 
and  then  adopt  It  as  modified.  Our  conclu- 
sion, therefore.  Is  that  the  city  council  had 
no  Jurisdiction  to  make  an  order  vacating  a 
portion  only  of  East  Aloha  street,  where  Its 
entire  vacation  was  petitioned,  and  that  its 
order  making  such  partial  vacation  is  void. 
The  appellants,  as  the  owners  of  lots  abut- 
ting on  the  portion  of  Bast  Aloha  street 
partially  vacated  and  narrowed,  suffered 
special  Injury  and  damages,  different  In  kind 
and  not  simply  in  degree  from  that  suffered 
by  the  community  in  general,  and  are  entitled 
to  maintain  this  action  to  enjoin  such  vaca- 
tion. The  right  of  the  owner  of  a  city  lot  to 
use  the  adjoining  street  to  its  full  width  Is 
well  established,  unquestioned,  and  one  of 
which  he  cannot  be  deprived  without  just 
compensation.  It  is  as  much  a  property  right 
as  the  lot  itself.  In  Dantzer  v.  Indianapolis 
Union  Ry.  Co.,  141  Ind.  604,  30  N.  E.  223,  34 
L.  B.  A.  709,  50  Am.  St  Rep.  343,  the  Su- 
preme Court  of  Indiana,  quoting  from  Its 
previous  decisions  and  commenting  thereon, 
says:  "At  least  two  cases  in  this  state  have 
defined  the  extent  of  that  appendant  property 
right  of  access.  In  Haynes  v.  Thomas,  7 
Ind.  38,  it  is  said:  'These  decisions  estab- 
lish the  principle  that,  besides  the  right  of 
way  which  the  public  has  of  passage  over  a 
street  in  a  town  or  city,  there  is  a  private 
right  which  passes  to  the  purchaser  of  a  lot 
upon  the  street  and  as  appurtenant  to  .it, 
which  he  holds  by  implied  covenant  that  the 
street  in  front  of  his  lot  shall  forever  be 
kept  open  to  its  full  width.'  In  the  case  of 
Tate  V.  Ohio  &  M.  B.  Co.,  7  Ind.  479,  the 
court  quotes  the  above  passage  from  the  case 
of  Haynes  v.  Thomas,  and  says.  In  applica- 
tion of  the  principle  to  the  facta  of  the  case, 
that:  'The  person,  whether  natural  or  arti- 
ficial, causing  the  obstruction.  Is  liable  to  the 
owners  of  the  adjoining  loia  foe  the  iojuj^. 
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It  la  ttnu  oirefDlty  lUisHM  t6  ttioie  mHaSitg 
lota  fronting  on  the  atreet  at  the  point  of  ob- 
atrncUon.  That  la  tite  cane  made  In  the  no- 
onL  Bach  owners  onij<  aeon  to  anatnln  apo- 
dal Injury.'  These  caaea,  and  probah^  otb- 
era  In  this  atate,  bold  that  this  property  rlg&t 
cannot  be  taken  or  obstructed,  even  with 
teglslatlTe  aanctlon."  Abutting  ownera  who 
are  deprived  of  the  rl^t  to  «iJoy  the  atreet 
to  Its  fall  width  immediately  in  frant  of 
their  property,  being  apedBUy-  Injared,  «i« 
atltled  to  equitable  relief  by  InjnnetloB. 
The  ordinary  and  wdl-eatablMMd  rale  tiiat< 
owners  who  are  only  remotely  affected  or 
who  saataln  no  special  Injury  different  fiwm 
that  aaatalned  by  ottters  In  the  vtclnltjr  are 
not  entitled  to  equitable  relief  does  not  apiriy 
to  them,  ndr  does  It  deprive  them  of  tUtf  r 
right  to  seek  protection  In  their  IndlvMasi 
capacity.  There  are  no  allegatlona  In  Oie 
amended  complaint  aofllclent  to  show  thatt 
as  to  any  other  streets  vacated  or  dianged 
by  the  replat,  the  appenanta  are  Injnved  tir 
any  manner  other  than  as  the  paMlc  In^  lien- 
eral  may  be  Injured.  This  being  trne,  they 
are  In  no  position  to  enjoin  such  vacaHoa  In 
this  aetl(m.  Fontechll  v.  Hoquiam '  8asfa  ft 
Door  Co.,  41  Wash.  808,  88  Paa  ne ;  Bymons 
V.  San  VranelscOk  ta  OaL  008,  42  Pita  918, 
47  Pa&  468. 

As  to  the  threatened  aaausmenta,  the  «p- 
peiD«nta  should  seek  their  remedy  by  the 
nsnal  course  of  appeal  provided  by  the  dty 
diarter  and  the  statntea  of  the  atate.  The 
amended  complalht  statea  a  canae  of  acHon 
safSdent  to  entitle  the  appenaa<  to  an  orBw 
of  Injunction  reatralnlng  the  partmi  vaca- 
tion and  narrowing  of  Bhst  Aloha  street  in 
front  of  their  property. 

The  Judgment  la  reversed,  and  tiie  cause 
remanded,  with  Instrnctloua  to  overrule  tiie 
demurrer. 

BTTDKIN,  a  7n  and  DUNBAR,  MOUNT, 
and  60SB,  JJ.,  concur. 


(BlVksli.  SZ) 
MEISONHCIMKB  v.  MBISBNHEIHEB. 
(Sopreme  Ckmrt  of  Washfaiften.    (Sept.  27, 

woe.) 

L  JtroaimrT  d  1T*>*-Tauo»t— Fiocbbs  *o 
SvsTAiir. 

A  Judgment  is  not  void  nnleas  its  Inva- 
Udity  appears  on  the  record,  and  an  erroneous 
determination  of  a  bict  properly  submitted  does 
aot  lender  it  void,  so  tbat,  where  tlie  original 
swnnioas  In  a  divoict  action  was  ptoperiy  en- 
titled and  fair  on  its  (ace,  and  the  return  show- 
ed personal  service  in  A,  county,  the  decree  of 
divorce  woald  not  ba  tM  became  entered  in  tiie 
•nperior.eaert  ef  D.  connt^,  as  the  conrt  nee> 
•asarily  tpond  as  facta  tliat  there  was  proper 
service ;  that  plaintiff  was  a  resident  of  D. 
eoonty,  and  every  other  fact  necessary  to  ana* 
tain  the  decree. 

red.  Note.— Fm  Other  easea,  ato  Jndgaabt, 
Out.  Dig.  U  25-88:   DecDig.  I  17.*] 


t.  lAncows  (I  7*)— JniiBbidndii. 

Under  Baillnjrer's'Ann.  Codes  A;  St.  |  476B 
(Pierce's  Code,  |  8188),  autboriiing  an  attorney 
to  bind  his  dient  in  any  of  the  proceedings  in 
an  action  by  an  acreement  made  apon  tlie  min* 
utes,  Pierce's  Code,  |  4380  (Balllnger'a  Ann. 
Oodes  &  St  {  466$),  authorising  the  superior 
court  judge  of  one  county,  when  requested  by 
the  judge  of  another  county,  to  hold  a  session 
of  tl^e  snpejrior  court  of  tna  oouaty  whereof 
such  request  was  made  at  tlie  seat  o(  jadidal 
biiMness,  and  section  4378,  authoriidng  any 
judge  01  the  superior  conrt  of  the  state,  who 
shau  liave  heard  any  causa  upon  motion,  isr 
sue,  or  other  matter  in  any  county  outside  his 
district,  to  determine  the  same  in  any  county 
in  the  state,  the  superior  judge  of  W.  county 
sitting  in  S.  county  had  Jnri8dict.ion  to  hear  a 
motion  filed  in  the  superior  court  of  D.  county, 
when  the  papers  were  transferred  to  him  upon 
request  of  the  court  of  D.  county  on  stipulation 
of  the  parties  for  their  -  convenience. 

[EkI.  Notew^For  other  cases,  see  Motions,  Dea 
Dig.  f  7.»J 

3.  Judgment   (i    S98*)  —  DuxBianATtoii  •— 
TiuB— Ftaui^o  WITH  Oubk. 

I  Where's  motion  to  vacate  a  decree,  pend- 
ing In'  the  superior  court  of  D.  county,  waa 
transferred  to  the  superior  judge  of  W.  county 
sitting  in  S.  county,  and  his  order  denying  the 
motieiB  waa  filed  ui  the  superior  conrt  u  D. 
consty,  the  motion  was  not  determined  oatU 
the  order  was  filed  with  the  cieik. 

[Ed:  Note.— For  other  cases,  see  Judgment, 
Dec.   Dig.  I  808.*] 

4.  JuDainnT  (f  38S*)— Jubibdictior— Jttbib- 

DtonON  or  TBS  PXBSOIf— ArPXABAaOK— GOR- 

nifr  or  Pasties. 
'TtM  superior  judce  of  'V^.  oennty  aitting  in 

5.  coHBty  acqnired  Jurisdietioa  of  the  parties, 
by  'their  aj>peaiance,  to  hear  a  motion  filed  in 
D.  cDHttty  to  vacate  a  divoree  decree,  which  mo- 
tion waa  traaafened  to  him  upon  a  stipulation. 

(Bd.  Notes— Fov  other  eases,  see  Jndgmant; 
DM.  Di^.  f  885;*] 

&  DivoacE  ((  81*}— JcBiBDionoH— CoRscm 

or  Pabties. 

.  The  superior  courts  having  general  Jurisdic- 
tion over  divorce  actions,  and  tne  Judge  of  the 
superior  court  of  W,  county  sitting  in  S.  county 
having  acquired  Jurisoiction  of  the  parties,  by 
U>eir. appearance  to  hear  a  motion  filed  in  D. 
oonaty,  whets  the  divorce  action  was  pending, 
to  vacate  the  divorce  decree,  the  question  of 
Jurisdiction  cannot  l>e  raised  by  eitiier  party  up- 
on an  adverse  decision. 

[Ed.  Not^e.— For  other  easea,  see  Divorce^  Dee. 

*'  •      '.  •'i 
6L  Jttdohbnt  (I  10*)  —  JuBiaDicnoR  —  Plaoi 

Or  HoLDiiie  GocBTs— OaAMsnas. 

In  view  of  Const,  art  4,  {  6,  providing  that 
the  superior  courts  shall  always  be  open  except 
on  nonjndieial  daya,  judnient  rendered  in  cham- 
beiB  in  a  nonjury  case  is  as  binding  as  one  en- 
tered while  the  judge  sat  as  a  court ;  he  having 
general  jurisdiction  of  the  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  il  14,  14^;   Dec.  Dig.  |  10.*] 

1i  JuDouENT  (1 493*)— JuBnoionoR— Waiveb 
or  OsJEonoifB. 

'Where  the  trial  Jndgt  sat  in  a  nonjury 
case  at  the  time  and  place  agreed  upon  by  the 
parties,  neither  party  can  complain  of  the  judg- 
ment because  he  heard  the  caae  in  chambers, 
and  not  in  the  courtroom  aitting  as  a  court; 
the  Judge  having  general  jurisdiction  over  the 
sttbject-matter. 

TEd.  Nbte.— For  other  cases,  see  TudgSMatk 
Dea  Dig.  i  488.*] 


•rwotheri 
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&  JuDOVENT  d    407*)—  CoifCLtrsivxNxsB  —  I     OOSB,  J.    Tbjs  action,  Instltated  by  tha 

IfATTEBS  C«i»CLTTDii>— Mattbbs  ih  Issde.    j  respondent  to  vacate  a  decree  of  divorce 

One  who  Mught  to  vacate  a  divorce  decrw    ther«>tofor«  mtnred  aaaliiiit:  her  resulted  In  a. 

by  a  motion  made  in  the  action  cannot  after-    tiwretorore  Mterea  against  ner,  reauiiea  in  a 


ward  bring  an  independent  suit  for  the  same 
relief,  upon  facts  which  were  known  to  her 
when  the  motion  was  made  and  determined,,  aa 
she  should  have  then  presented  all  her  facts. 

[Eid.   Note.— For  other  cases,  see   Judgment, 
CJent.  Dig.  It  76&-774;   Dec  Dig.  f  407.*] 
ft  Evidence   ({  64*)  —  Pkesdmpxions  —  Dis- 

CHABQK   OF  DUTY. 

It  is  presumed  that  any  error  of  Judgment 
of  an  attorney  in  agreeing  to  dismiss  an  ap- 
peal was  honestly  made,  and  without  Intent,  to 
Injure  bia  client. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  84;    Deo.  Dig.  |  64.*] 

10.  Jddgmekt  (i  378*)— Vacatiwo— Fbaud. 

Fraud  and  error  are  not  synonymoos,  so 
that  a  judgment  could  not  be  vacated  for  fraud 
becanse  an  appeal  therefrom  was  dismissed  by 
appellant's  attorney  through  mere  mistake  «[ 
judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  710,  712;   Dec.  Dig.  i  373.*1 

11.  EsTOPPEi,  (I  68*>— BsTOPPin,  bt  Rboobd  . 

— JUDIOIAL  PBOCBEDIIfOB— FBBSOU  TO  WHOK 
AVAIUiBLE— PaBTIES. 

In  an  action  to  vacate  a  divorce  decree 
granted  to  defendant,  based  on  the  ground, 
among  other  things,  that  the  decree  was  void 
because  the  summons  was  entitled  in  the  su- 
perior court  of  A.  county,  while  judgment  was 
entered  in  the  superior  court  of  D.  county, 
plaintiff  claimed  that  defendant  was  estopped 
nom  denying  the  invalidity  of  the  decree  because. 
In  a  subsequent  prosecution  of  defendant  fbr 
peijnry  committed  in  the  divorce  action,  he  suc- 
cessfully defended  on  the  ground  that  the  di- 
vorce proceeding  was  void  because  the  sbm- 
mons  was  entered  in  the  superior  court  of  A. 
county,  and  the  court  therefore  had  no  jorlsdie- 
tion.  Plaintiff  was  the  only  witness  in  the  per- 
jury case  who  testified  to  the  service  of  tha 
summons  in  the  divorce  action,  and  the  A.  coun- 
ty summons  was  introduced  therein  by  defend- 
ant on  cross-examination.  Held  that,  as  plain- 
tiff was  not  a  party  to  the  perjury  prosecution, 
that  proceeding  could  not  operate  as  an  estop- 
pel in  her  favor  in  this  action,  and  every  ele- 
ment of  the  estoppel  claimed  was  absent,  as  de- 
fendant bad  the  right  in  the  perjnry  case  to 
have  all  the' state's  evidence  as  to  the  service 
of  summons  submitted. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  SI  165-169;    Dec.  Dig.  |  68.*f 

12.  DivoBCK  (I  165*)  — Action  to  Vacate  — 
Grounds  —  Conceaxment   of   Coioiunitt 

•  Peopeett. 

That  community  property  was  concealed 
from  the  court  when  defendant  obtained  a  di- 
vorce was  not  ground  for  vacating  the  decree  in 
an  action  for  that  purpose;  such  property  being 
still  community  property,  and  plaintiff  being 
entitled  to  have  her  rights  therein  determined  in 
a  proper  proceeding. 

[E>d.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  I  536;    Dec.  Dig.  I  165.*] 

Department  1.  Appeal  from  Snperlor  Court, 
Douglas  County;    R.  S.  Stelner,  Judge. 

Action  by  Esta  Melsenheimer  against  Allen 
Melscnbeimer.  Prom  a  decree  for  plaintiff, 
defendant  appeals.  Reversed,  and  decree  di- 
rected tor  defendant  for  costs. 

Oraves,  Kizer  &  Graves  and  Merrill,  Os- 
yrald  &  Merrill,  for  appellant  W.  E  South- 
ard, Southard  &  Southard,  and  Robertson; 
filler  &  Rosenbaupt.  for  respondent. 


decree  In  her  faror,  from  which  this  appeal 
was.  taken. 

The  complaint,  -which  Is  quite  lengthy.  In 
Bubatance  alleged  that  .the  appellant  and  the 
respondent  were  married  on  November  27, 
1899;  that  because 'tb^  appellant  was  then  en- 
gaged to  marry  another  vroman,  the  mar- 
riage was  concealed  from  the  public;  that 
on  December  27,  1-904,  the  appellant,  through 
fraudulent  means,  procured  a  decree  of  di- 
vorce to  be  entered  in  the  superior  court  of 
Douglas  county;  that  the  fraud  consisted 
in  this:  That  at  the  time  of  the  commence- 
nHint  of  the  action  and  the  entry  of  the  de- 
cree; the  a]H)aIlant  was  a  resident  of  Adams 
county;  that  the  decree  was  entered  upon 
the  ser-.  Ice  of  a  summons  entitled  In  the  su- 
perlcH:  coort  of  Adams  county;  that  tha 
cause  for  divorce  alleged  in  the  complaint 
was  abandonment  on  the  part  of  the  re- 
spondent, when,  as  the  appellant  well  knew, 
there  had  been  no  sbandonment;  that  tha 
respondent,  after  the  service  of  summons  and 
complaint,  relying  upon  the  promise  of  tha 
appellant  and  his  attorney  that  he  would 
protect  her  Interests,  and  that  no  valid  sepa- 
ration or  divorce  would  be  had,  and  that  U 
neoessar^  he  would  remany  her,  netthw  em- 
ployed counsel  nor  a]K>eared  In  the  action; 
that  at  the  trial  the  appellant  testified  that 
the  respondent  had  abandoned  him,  w^ 
knowing  such  evUenoe  to  ha  false  and  nn- 
true;  tihat  tka  appellant  was  proseoated  on 
the  charge  of  peitjury  in  the  superior  court 
of  Douglas  county,  for  ^giving,  false  testimony 
therein ;  that  upon  the  trial  he  and  bis  coon- 
sel  therein  claimed,  that  the  divorce  proceed- 
ings were  void ;  that  the  court  had  no  Juris- 
diction, because  no  summons  other  than  tha 
one  entitled  in  the  superior  court  of  Adams 
county  was -served,  -and  upon  the  motion  of 
the  appellant  the  jury  was  instructed  to  that 
effect;  that  the  appellant  concealed  from  the 
court  a  large  amount  of  community  property, 
held  in  trust  by  varioua  parties,  of  the  value 
of  1150.000;  that  atter  the  entry  of  the  de- 
cree the  appellant  married  one  Maud  Mot- 
ley, who  knew  of  the  respondent's  rights; 
that  thereafter  the  respondent  employed  an 
attorney  ta  proeore  the  vacation  of  the  de- 
cree, and  that  he  conspired  with  the  appel- 
lant to  defraud  her  of  her  marital  and  prop- 
erty rights;  that  the  respondent  had  at  all 
times  a  meritorious  defense  to  the  action; 
and  that  She  did  not  abandon  the  appellant. 
The  prayer  is  that  the  decree  and  the  order 
of  Judge  Chadwlck,  hereafter  speken  of,  be 
vacated,  and  that  the  respondent  be  restored 
to  her  marital  rights.  The  answer  joined 
Issue,  on  all  the.  allegations  of  fraud  and 
want  of  Jurisdiction. 

I  On  November  1,  1905,  10  months  after  the 
entry  of  the  decree,  and  tour  months  after 
the  marriage  of  appellant  to  a  third  party, 
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the  respondent  filed  ft  motion  In  the  original 
action  to  Tacate  the  decreeL  The  motton  la 
as  followa:  "Ck>mes  now  the  aboTe-named 
defendant,  Bsta  Melaenhelmer,  and  appear- 
ing herein  apeclally  for  the  purpose  of  this 
mutioD,  and  for  no  other  purpose,  moves  the 
court:  (1)  To  quash,  Tacate,  set  aside,  and 
hold  (or  naught  the  Bummons  and  proof  of 
aerrlccs  thereof  in  the  above-entitled  cause; 
(2)  to  vacate,  set  aside,  hold  for  naught,  and 
strike  from  the  records  herein  the  findings 
of  fact  and  conclnsionB  of  law  filed  in  the 
above  court  in  the  above-entitled  action  on 
the  27th  day  of  December,  1904;  (8)  to  va- 
cate, set  aside,  hold  for  naught,  and  strike 
trom  the  files  of  said  court  the  decree  and 
Judgment  heretofore  entered  in  the  above- 
entitled  court  in  favor  of  the  plaintiff  and 
against  the  defendant,  signed  and  entered  on 
the  27th  day  of  December,  1904;  (4)  to  dis- 
miss the  above-entitled  caose  and  action  for 
the  reason  and  on  the  ground  that  no  service 
of  the  pr^ended  summons  on  file  herein  was 
had  or  made  upon  the  defendant  as  required 
by  law,  or  at  all — all  for  the  reason  and  on 
the  gronnd  that  the  court  was  withoat  Joris- 
dlctlon,  for  the  reason  that  no  summons  in 
the  above-entitled  cause  was  served  upon  the 
defendant  aa  required  by  law,  or  at  all.  This 
motion  is  made  upon  all  the  papers,  ptead- 
inga,  and  files  herein,  and  upon  the  affidavit 
of  the  defendant  hereto,  attached  and  the 
copy  of  the  summons  mentioned  in  said  affi- 
davit, the  original  of  which  defendant  prays 
permlsaion  of  this  court  to  bring  into  court 
on  the  hearing  of  this  motion,  and  to  exhibit 
same  and  to  have  same  read  in  'and  made  a 
part  of  the  evidence  and  a  part  of  the  record 
on  said  hearing  In  support  of  this  defendant's 
motion."  The  motion  was  heard  apon  the 
record  and  the  affidavits  of  the  parties.  The 
oonnter  affidavit  of  the  respondent  presented 
the  principal  facts  pleaded  in  the  complaint 
In  the  Instant  case  in  detail.  Thnwipon 
the  parties  stipulated  as  follows;  "It  is 
bertby  stipulated  and  agceed  by  and'  be- 
tween the  parties  to  the  above^entltled  cause, 
through  their  resi)ective  attorneys,  that  said 
caase  may  be  heard- before  Hon.  S.  J.  CShad- 
wlck.  Judge  of  tbp  superior  ooort  «(  the 
state  of  Washington,  for  Whitman  county, 
provided  the  said  Judge  €!hadwick.wlll  hear 
the  motion  to  vacate  the  decree  in  said  cause 
In  the  ci^  of  Spokane^  and  it  is  Btlpulated 
and  agreed  that  said  motion  may  be  heard  in 
Spcdiane  at  any  time  to  suit  the  convenience 
of  the  said  S.  J.  Chadwlck.  It  is  further 
■tlpnlated  and  agreed  that  for  the  .purpose 
of  carrying  out  this  stipulation  the  clerk  4kf 
the  superior  court  of  the  state  of  Washin^on 
for  the  county  of  Douglas  shall  transfer  the 
original  files  to  the  clerk. of  ^okane  county." 
A  copy  of  the  stipulatifln,  with  the  foUow- 
Ing  letter,  was  then  mailed  to  Judge  Stetn- 
er,  the  super! w  Jvdge  of  Douglas  cono^: 
"March  17,  lOOO.  Spokane,  Wash.  Hon.  R. 
8.  Steiner,  Wenatchee,  Wash. — Mr  dear 
Judge :  For  the  convenience  ot  partlea.  and 
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witnesses  Mr.  Beldeaalid  onrselves  have 
stipulated  that  the  motion  tn  the  Metsen- 
helmer  case  'might  ^he  heard  before  Judge 
Chadwlck,  he  coming  here  to  Spokane  to 
hear  It,  and  he  has  consented  to  do  so;  We 
do  not  change  the  venue  of  the  case,  bat 
simply  have  Judge  Chadwlck  act  and  hear 
the  motion  here.  We  Inclose  you  a  copy  of 
the  stipulation,  the  original  having  been  sent 
to  the  clerk  at  Wafeervllla  We  desire  very 
much  that  you  approve  this  arrangement  and 
direct  the  clerk  to  send  the  files  to  the  clerk 
of  Spokane  county  to  be  under  his  charge 
while  this  matter  Is  being  heard.  Hoping 
tliat  yon  will  do  this,  we  are,  Tours  very 
truly,  Merrltt  &  Merritt  Die.  J.  W.  M.? 
Upon  the  Btlpolatlon  and  the  letter  Judge 
Steiner  made  the  following  order :  "On  read- 
ing the  foregoing  letter  and  copy  of  sttpn- 
latlon  therewith  it  Is  ordered  that  the  cause 
therein  referred  to  be  transferred  to  the  su- 
perlor  court  for  Spokane  coustty  for  the  pur- 
pose indicated,  and  that  the  derk  of  the  eO' 
perior  court  tor  Dongias  county  transmit 
the  papers  in  said  canse  to  the  clerk  of  the 
superior  court  for  Spokane  county.  Dated  at 
Wenatchee,  March  1%  1908.  B.  S.  Steiner, 
Judge." 

On  June  IS^  1906,  Judge  Ghadwlclc,  Bitting 
In  the  dty  of  Spokane,  heard  the  motion,  af< 
fldavlts,  and  argument  of  coonse),  whereup- 
on he  mJide  the  following  order:  "This  cause 
comliv  on  to  be  heard  this  15th  day  of  Jtine^ 
1906,  before  the  Hon.  8.  J.  Obadwidc,  Jndge 
of  the  superior  court  of  the  state  of  Wash* 
Ingten,  for  Whitman  connty,  under  tlie  pro- 
vtetonB  «f  ttie  ettpnlatlon  herein,  upon  the 
motion  o<  the  defendants  to  vacate  and  set 
aside  the  decree  entered  to  Bald  canse,  on  the 
27th  day  of  December,  1904,  hereinbefore  fil- 
ed in  said  cause,  and  the  plalntur  appearing 
by  O.  R.>  Holoomb  and  Merrltt  k  Merrltt,  his 
attorneys,  and  the  defendant  appearing'  Iqr 
B.  H.  Beldea,.  her  attorney,  and  before>  pro^ 
ceedlng  with  the  argument  upon  said  motton 
the  defendant  In  open  court  moves  to  strlk* 
frodt  the  said  motion  ground  four  (4)  thero- 
of,  and  no  objection  being  made  thereto,  tt 
was  ordened  by  the  court  that  said  ground  be 
stricken,  and  held  as-  waived  by  the  defend- 
ant, and  the  court,  having  heard  the  arg» 
ment  of  counsel  upon  said  motion  to  vacatB 
and  set  aside  said  decree,  and  being  safficienfr' 
ly  advised  to  the  -  prnndsea,  overruled  the 
same.  It  Is  thcrsfora  ordered  and  adjudged 
that  said  motion  to  vacate  the  said  decree  be 
and  the  same  hereby  is  overruled  and  denied, 
to  which  ruUng  of  the  court  defendant 'ex- 
cepts, and  exception  is  allowed.  '  8.  J.  Chad- 
wlck, Jodge."  Tlie  order  was  flted  In  the 
superior  court  of  Dongias  County  January  10, 
1007,  and  an  appeal  taken  therefrom  Feb- 
ruary 26th  following,  which  was  dismissed 
on  May  8d  following  upon  the  stipulation  of 
counsel  for  the  respective  parties.  At  tte 
time>'o(  the  hearing'  of  the  motton  the  r»- 
spondent  knew  and  presented  all  'the  facts 
wHlch  she  now  urges  to  sopport  of  the  dii- 
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cree  In  the  InstiUit  cue,  «tcept  the  alleged 
GOlluBion  between  her  then  oomisel  and  the 
appellant,  and  the  estoppel  hereafter  noticed. 
The  respondent  first  ntges  with  great  zeal 
UiAt  the  evidence  dlsdoses  that  the  only  sum- 
mons served  In  the  divorce  action  was  one 
entitled  in  the  superior  court  Of  Adams  coun- 
ty, whilst,  a«  we  have  seen,  the  decree  was 
entered  in  the  superior  court  of  Douglas 
county,  and  that  for  this  reason  the  court 
was  without  jurisdiction,  and  the  decree  Is 
▼old.  Conceding  for  the  moment  the  service 
to  be  as  the  respondent  states,  ttie  conclusion 
which  she  deduces  does  not  follow.  The  rec- 
ord is  regular.  The  original  summoiis  was 
properly  entitled  and  fair  upon  its  face.  The 
return  shows  personal  service  in  Adams  coun- 
ty. Let  us  suppose  that  the  respondent  had 
appeared  specially  in  the  action,  and  moved 
to  quash  the  service  because  the  summons 
served  up<ni  her  was  entitled  as  she  claims-; 
that  she  bad  presented  her  evidence  in  that 
behalf,  and  that  the  appellant  had  support- 
ed the  record,  as  be  did  in  this  case,  with  the 
evidence  of  Judge  Holcomb  and  R.  C.  Hol- 
comb  to  the  effect  that  she  was  served  with 
a  copy  of  the  original  summons  as  it  appears 
In  the  record ;  that  the  court  had  denied  her 
motion :  that  she  had  declined  to  plead  fur- 
ther, and  upon  the  hearing  upon  the  merits 
tbB  decree  had  been  entered  and  no  appeal 
taken.  What,  then,  would  have  been  the 
status  of  the  case?  Surely  no  one  up9n  such 
«  record,  would  have  the  temerity  to  urge 
that  the  decree  would  be  void.  The  hjTjothe- 
4iis  would  have  presented  primarily  a  ques- 
tion of  fact,  viz.,  which  summons  was  served. 
An  erroneous  determination  of  a  fact  proper- 
ly submitted  cannot  render  a  Judgment  void. 
The  «ame  Is  true  as  to  every  other  fact  re- 
eled upon  for  procuring-  the  decree.  The 
.court  necessarily  found  that  there  had  been 
«  proper  service ;  that  the  parties  were  hus- 
tand  and  wife ;  that  the  appellant  was  a  resi- 
dent of  Douglas  county;  and  that  the  re- 
•pondent  had  abandoned  the  marriage  rela- 
tion more  than  a  year  before  the  filing  of  the 
cMvplaint 

iiMr.  Black,  in  his  work  on  Judgments,  | 
170,  speaking  of  a  void  Judgment,  says:  "It 
is  not  necessary  to  take  any  steps  to  have  It 
reversed,  vacated,  or  set  aside."  In  Wright 
▼.  Douglass,  10  Barb.  {N.  Y.)  97,  the  court. 
In  commenting  en  this  question,  said:  *'But 
when  the  Jurisdiction  de{)ends  on  a  fact  that 
is  litigated  in  a  suit,  and  is  adjudged  in  favor 
of  that  party  who  avers  Jurisdiction,  then  the 
question  of  Jurisdiction  is  Judicially  decided, 
and  the  Judgment  record  is  conclusive  evi- 
dence of  Jurisdiction,  uotil  set  aside  or  re- 
versed by  a  direct  proceeding  by  an;>eal  or 
a  writ  of  error.  In  the  case  .of  an  attempted 
service  '■  of  process  the  presumption  exists 
that  the  court  considered  and  detenninea  the 
Utieetlon  whetl>er  the  acts  done  were  suffi- 
cient or  <  insufficient.  If  so,  the  conclusion 
reached  by  the  court,  being  derived  from 
hearliiB   and  .dieUberatliig   upon   a   mattw 


which  by  law  it  was 'authorized  to  hear  and 
decide,  though  erroneous,  cannot  be  void." 
Freeman  on  Judgments  (3d  Ed.)  |  126.  "A 
Judgment  is  not  void  in  tlie  legal  sense  unless 
its  invalidity  appears  'upon  the  record.  It 
Is  voidable  merely."  1  Bailey,  Jnrlsdlction, 
i  136.  "The  result,  dedudble  from  a  majori- 
ty of  the  cases,  seems  to  -be  that  It  Is  only 
when  the  Judgment  appears  upon  Its  face  to 
have  been  rendered  without  Jurisdiction  that 
It  can  be  considered' a  mere  nullity  for  all 
purposes."  1  Black,  Judgments,  |  218.  "A 
Judgment  rendered  without  in  fact  bringing 
the  defendants  into  oonct,  unless  the  want  of 
authority  over  them  apfNars  In  the  record. 
Is  no  more  void  tlian  if  it  were  founded  upon 
a  mere  miscona^;)tion  of  somft'  matter  of  law 
or  of  fact,  oecdrriiig  Initbe:  eaerdBe  of  an 
unquestionable  JarladlMldn."  Freeman  on 
Judgments  (3d  Ed.)  «  im  **By  the  filing  at 
the  complaint  the  court '  obtains  Jurisdiction 
of  the  snbJect-Biatter,  and-  by<  tiie  service  of 
the  summons  of  the  person- of  the 'defendant; 
and  every  fact'  net  negatived  by  the  record 
will  be  presumed  in  aid  «f  the  judgment,  and 
it  will  osly  be  "held  void  wHen  it  afflmmtively 
appears  from  the  record  that  the  court  had 
no  Jurisdiction  to  render  it"  Mimch  v.  Mc- 
r^ren,  9  Wash.  676.'  S8  Pkc.  206i.  Seb,  also, 
nogers  V.  Miller,  13  Wash.  82,  42  Pac.  625, 
32  Am.  St  Kep.  20;  and  Kizer  v.  Caufleld,  17 
Wash.  417.  49  Pac.  1964. 

Did  Judge  Ohadwlck,'  sitting  in<  Spokane 
county, '  have  Jurlsdletlbn  to  bear  and  de- 
termine the  motion  to  v«cai»'  the  deereef  It 
cannot  be'  dsubted  that' Judge  Stelner,  the 
parties  consMitihg,  coNld  -have 'done  so.  The 
stipulation  was  that  Judge  Chadwlck,  a  su- 
perior Judge  of  the  state  of  Washington  for 
Whitman  tonnty,  should  hear  the  motion  in 
the  city  of 'Siiokane.  The  (nrder  of  Judge 
Stelner  was  tiiat  the  papem  be  transferred  to 
tlie  superior  coart  for  Spokane  county  for  the 
purpose  indicafeed  in  the  stipulatjaa,  vis.,  that 
the  motion  might  be  tteard  by  Judge  Chad- 
wick  for  the  iwMvienienoe  of  the  parties  and 
witnesses.  The  vtnae '  of  the  'ease  had  not 
been  changed>  Ous  Code  (2  Ballinger's  Ann. 
Codes  &  8t  {  4768  ^Pierce's  Code,  f  81881) 
provides  tint  an  attorney  has  auOsority  "to 
bind  bis  client  in  ai^  of  the  proceedings  in 
an  action  at  ■  proceeding,  by  his  agreement 
dniy>ihade  or  enttead  uiton  the  minutes  oC 
the  coart-."  Pletoe's  Code,  %  4380  (BaltlBger's 
Ann.  Codes  ft  St  f  4668^  pro-rldes  tltat  tlie 
Judge  of  a  superior  court  of  'one  county,  whett 
requested'  by  the  Judge  'of  tlie  superior  court 
of  anothw  cotmty,  may  "hold  a  session  Of 
ttie  superior  eanrt  of  the  coaatj"  whereof 
such  request  shall  have  been  made,  "at  the 
seat  Of  Judicial  boslnesa  of  'SUCh  county." 
Pierce's  Code,  g  4378,  provides  that:  "Any 
Judge  of  ttie  superior  court  of  the  state  of 
Washington  who  Shall-  have  heard  amy  came, 
ettfaer  upon  mofion,  dertiarrer,  issue  of  fact, 
ot  other  matt^  in  any  county  out  of  his  dis- 
trict, mky  decide,  rule  upon,  and  determine 
the  Msne  In  any  county  in  this  state,  which 
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decision,  rnllBK  anA  determbtaiioo.BbaU  be 
In  writing,  and  ah&U  be  filed  Unmedlately 
with  tbe  clerk  of  the  coonty  where  such  cauM 
la  pending."  The  erdar  of  Judge  Stelner 
was,  in  sabetance  and  effect,  when  ccmstrued 
with  the  atlpnlatloo  and  letter  of  counsel,  a 
reqneat  of  Judge  ChadwU^  to  hear  the  mo- 
tion in  the  city  of  Spokane^  and  was  ao  con- 
atmed  by  the  parties.  Broadly  Interpreted 
In  tlie  light  of  the  record,  with  a  view  to  ef- 
fectuate the  legislative  Intent,  the  several 
statntes  conferred  Jurisdiction  on  Judge 
Gtaadwick  to  determine  tbe  motion,  and  tbe 
Judgment  entered  by  him  was  re*  Judicata. 
Tbe  motion  was  not  determined  until  tbe 
Judgmoit  was  Hied  with  the  clerk.  Northern, 
etc.  Trust  t.  Hendeii  12  Wash.  660,  41  Pac. 
»13. 

Moreover,  Jurisdiction  of  the  parties  was 
obtained  by  their  appearance,  and  tbe  subject- 
matter  was  one  orer  which  the  superior 
oonrts  have  general  Jurisdiction,  derived  from 
the  Constitution.  This  being  true,  a  party 
cannot  appear  before  a  Judge,  or  a  court  act- 
ins  at  his  instance,  have  a  full  and  fair  hear- 
ing upon  the  merits,  and  then  iiuestion  Juris- 
diction because  of  an  adverse  decision.  In 
liUlle  V.  Trentman,  130  Ind-,  at  page. 21,  29 
N.  B.,  at  page  406^  tbe  court,  in  discussing  this 
question,  said:  "A  practice  tbat  would  per- 
mit a  party  litigant  to  proceed  for  months 
before  a  de  facto  Judge,  to  make  issues,  and 
obtain  rulings  upon  legal  questions  involved 
tn  the  controversy,  and  then*  if  itot  aatisfied 
with  some  of  hts  rulings,  or  not  disposed  to 
CO  into  trial  when  the  cause  is  ready  for 
trial,  to  ba  able  in  a  moment  to  arrest  pro- 
ceedings and  ouet  the  Jurisdiction  of  the 
Judge,  cannot  be  tolerated.  The  whole  tend- 
ency of  tbe  later  cases  in  this  court  has  been 
In  the  direction  of  requiring  such  objections 
to  be  promptly  made,  and  to  hold  that.  If  not 
■lade  promptly,  they  are  to  be  deemed  waiv- 
ed." In  State  ex  rel.  CouglU  v.  Sachs,  3  Wash. 
St  691,  6M,  29  Pac.  446,  447,  a  Judgment 
entered  by  a  Judge  pro  tempore  had  been  va- 
cated because  the  Judge  had  not  been  appoint. 
ed  by  an  agreement  In  writing  signed  by  the 
parties  or  their  attorneys  and  approved  by 
tlie  court  In  reversing  the  Judgment  it  is 
nld:  "He  was  estopped  by  his  action  in  ap- 
pearing and  trying  the  cause  before  the  Judge 
pro  tempore  without  objection,  and  could  not 
be  beard  to  raise  the  question  thereafter." 
Speaking  to  this  question,  in  State  v.  Holmes, 
12  Wash.,  at  page  180,  40  Pac,  at  page 
738,  the  court  said:  "The  rule  compelling 
the  defendant  to  raise  timely  objection  to 
tbe  Jurisdiction  of  the  court  Is  based  upon 
principlea  of  right  and  fair  dealing.  Tbe 
•tatnte  la  liberal  in  protecting  the  rights  of 
a  defendant  in  criminal  actions,  and  ample 
opportazMj  la  given  iilm  to  present  objections 
to  anything  which  is  prejudicial  to  his  rigbts. 
Knowing  the  inellgibiUty  of  the  Judge  who 
tries  his  case,  and  yet  submitting  himself  to 
tbe  Jurisdiction,  being  ready  to  avail  blm- 
adf  of  fbm  action  of  the  cou^  tC  the  verdlcf 


should  be  in  his  fayor,  heriApuUI  not.  la.  Jus- 
tice be  permitted  to  object  to  such  Jurisdic- 
tion when  it  eventuates  that  the  vei;dlct  is 
against  him-  Such  a  pr&ctice  would  tend  to 
defeat  Justice  rather  than  to  secure  to  tbe  de- 
fendant his  aubfitandal  rights."  In  Smurr  t. 
State*  106  Ipd.,  at  page  133,  4  N.  E.,  at  page 
460,  It  is  said:  "We  bave  many  cases  declar- 
ing that,  where  a  party  goes  to  trial  without 
objection,  before  a  Judge  assuming  to  act  un- 
der color  of  authority,  be  cannot  after  judg- 
ment or  conviction,  successfully  make  the  ob- 
jection that  the  Ju^ge  bad  no  authority  to 
try  tbe  cause" — citing  numerous  cases.  In 
Rogers  V.  Loop,  61  Iowa,  41,  60  N  W.  224,  It 
was  held  tbat,  where  the  partte*  stipulated 
tbat  a.  Justice  of  the  peace  of  one  township 
Should' hear  the  case  in  another  townnhlp*  and 
appeared  before  him  and  bad  tbeir  caustt 
heard  and  determined,  the  losing  party  coulii 
not  tberefifter  be  heard  to  raise  the  queatlob 
of  Jurisdiction.  In  that  case  the  court,  rec- 
agnialng  the  fundamental  principle  that  con- 
sent of  parties  cannot  confer  Jurisdiction  over 
the  BubJectTmatter  of  an  action  where  tb« 
law  does  not  confer  it  and  by  way  of  illua- 
tratioD,  said  a  Justice  of  the  peace  could  not 
exercise  Jurisdiction  by  consent  of  the  part<)>« 
where  the  amount  Involved,  qr^  the  genernl 
question  to  be  detern^ed,  was  not  cogniaablo 
by  snch  a  court, 

The  respondent  also  urges  that  Judge  Chad- 
wick,  sitting  in  chambeiv,  was  without  Juris- 
diction  to  bear  the  motion.  The  Constitution 
<artlcle  4,  |  6)  provides  that  the  snp^or 
court  shall  always  be  open,  except  on  nonju- 
dicial days.  Whether  we  treat  the  judgment 
as  the  act  o(  the  Judge  or  t^e  act  of  the  oouri; 
tbe  effect  will  be  the  same.  Under  our  Ju- 
dicial system  it  cannot  be  successfully  con- 
tended that  an  act  done  by  a  Judge  sitting  (« 
the  bencfi  where  no  Jury  is  required  has  any 
greater  legal  for^e  than  the  same  act  done  by 
blm  in  an  adjoining  room,  by  courtesy  styled 
his  chambers.  Moreover,  he  sat  at  tbe  time 
and  place  agreed  upon  by  the  parties,  and  net- 
tber  can  now  complain  that  he  sat  at  a  plact 
in  the  city  of  Spokane  other  than  the  courts 
room.  These  observations,  of  course*  yrovM 
not  apply  to  a  case  where  a  superior  conr^ 
judge  or  a  superior  court  undertook,  without 
objection,  to  determine  qnestions  where  the 
power  to  determine  them  bad  not  been  conf  ez^ 
red  by  tiie  Constitution  on  superior  courts. 

The  motion  to  vacate  the  decree  was  made 
in  pursuance  of  tbe  provisions  of  our  Code. 
2  Balllnger's  Ann.  Codes  &  St  1 6163  (Plerce'a 
Code,  I  1033).  Snch  proceedings  must  be 
commenced  within  one  year.  2  Balllnger's 
Ann.  Codes  ft  St  f  6166  (Pierce's  Code,  | 
1086).  As  we  have  seen,  the  motion,  wheth- 
er treated  as  a  motion  proper  or  an  unveri- 
fied petitioia,  was  supported  by  afiSdavit* 
which,  presented  all  tbe  questionB  of  fact 
sought  to  be  nUqed  by  tbe  complaint  in  the 
instant  case,  except  as  herein  noted.  This 
is  troe.  with'  paragraph  4.  eliminated,  as  will 
aj^pear  from  reading  the  motion.    The  ro- 
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apaadaxt  attached  an  Adama  comity  snm- 
mons  to  her  original  affidavit,  and  the  ques- 
tion of  jorlsdlctlon  was  therefore  before 
Judge  Chadwlck.  The  respondent  having 
sought  to  vacate  the  decree  by  a  motion, 
tliat  method  Is  exclusive,  and  she  cannot 
again  seek  the  same  relief  in  an  Independ- 
ent suit,  upon  facta  that  existed  and  were 
known  to  her  when  she  adopted  the  former 
method.  In  discussing  this  question,  in  Mc- 
Causlaad  v.  Bailey,  51  Wash.  183,  98  Pac. 
327,  we  said:  "When  the  court  refuses  to 
vacate  a  Judgment,  the  whole  matter  in  con- 
troversy is  ended;  and,  upon  the  trial  of 
the  cause  In  the  equitable  action  to  set  aside 
the  Judgment,  the  result  is  exactly  the  same. 
There  were  two  modes  of  attack,  either  of 
which  could  have  been  adopted  by  the  ap- 
pellants in  this  case;  to  move  directly  in 
the  tax  foreclosure  to  vacate  the  Judgment, 
as  in  the  case  Just  dted,  or  to  bring  an  in- 
dependent suit  in  equity  for  that  purpose, 
as  the  appellants  here  have  done."  In  Chez- 
nm  V.  Claypool,  22  Wash.  498-500,  61  Pac. 
157,  158,  79  Am.  St  Rep.  955,  in  discussing 
the  construction  of  the  provisions  of  our 
Code  (2  Balllnger's  Ann.  Codes  &  St  H  5153 
to  5162  [Pierce's  Code,  H  1033  to  1042]).  it 
Is  said:  "As  already  said,  the  statute  af- 
fords a  full,  complete,  and  adequate  remedy. 
Such  being  the  case,  it  must  be  regarded  as 
exclusive;  and,  having  unsuccessfully  sought 
to  obtain  a  decision  in  their  favor  by  re- 
sorting to  that  proceeding,  plaintiffs  are 
bound  by  such  decision,  and  cannot  avoid 
the  effect  of  it  by  an  action  like  the  pres- 
ent" In  McCord  v.  McCord,  24  Wash.  529, 
64  Pac.  748,  a  decree  of  divorce  had  been  en- 
tered, and  a  motion  to  vacate  the  decree 
denied.  Later,  a  petition  to  the  same  effect 
having  been  denied,  an  appeal  was  taken. 
We  held  that  the  remedy  was  by  an  appeal 
from  the  order  denying  the  motion  to  vacate, 
Instead  of  by  a  petition  based  upon  the  same 
facts.  In  Pierce  County  ▼.  Bunch,  49  Wash., 
at  page  604,  06  Pac,  at  page  166,  we  said: 
"It  is  therefore  firmly  established  by  the 
decisions  of  this  court  that  an  order  deny- 
ing a  motion  to  vacate  a  Judgment  Is  a  bar 
to  any  subsequent  proceeding  seeking  the 
same  relief.  •  •  •"  See,  also,  Wilson  v. 
Seattle  Drydock,  etc.,  Co.,  26  Wash.  297,  66 
Pac.  384;  Peyton  v.  Peyton,  28  Wash.  278, 
68  Pac.  757;  State  ex  rel.  Post  v.  Superior 
Court,  31  Wash.  53,  71  Pac.  740.  We  have 
examined  Payette  v.  Ferrler,  20  Wash.  479, 

55  Pac.  629,  Long  T.  Klsenbels,  21  Wash.  23, 

56  Pac  933,  Bingham  v.  Keylor,  25  Wash. 
156,  64  Pac  942,  and  Snyder  v.  Harding,  38 
Wash.  666,  80  Pac.  789,  cited  by  the  respond- 
ent and  are  not  persuaded  that  they  an- 
nounce a  different  rule.  ' 

Two  questions  rema)n  which  were  not 
presented  at  the  hearing  upcn  the' 'motion. 
First,  it  is  alleged  thit  the  respondent's  at- 
torney conspired  with  tbe  appellant  to  de- 
i'eat  her  rights.  He  stipulated  td  dismiss 
the  api^eal  ttom  the  JtiO^ent  entered  ^n  tke 


motion  t»  vacate  the  divorce  decree.  He 
testified  that  he  did  so  because  he  "came 
to  the  opinion  that  Jadge  Ohadwick's  opin- 
ion was  correct  *  *  *  I  intended  to 
bring  another  action."  Granting  that  he 
erred  in  Judgment  the  presumption  Is  that 
the  mistake  was  an  honest  one.  Fraud  and 
error  are  not  synonymous  terms.  We  have 
read  all  the  evidence,  and  the  charge  finds 
no  support  in  the  record. 

It  is  urged  that  the  conduct  of  the  appel- 
lant in  the  trial  of  the  criminal  case  was 
not  submitted  to  Judge  Chadwlck,  and  that 
it  estops  him  from  asserting  the  validity  of 
the  decree.  The  evidence  shows  that  the 
perjury  case  was  tried  after  the  respond- 
ent filed  her  motion  and  affidavit  to  vacate 
the  decree.  W.  J.  Canton,  the  prosecuting 
attorney  of  Douglas  county,  who  tried  the 
perjury  case  for  the  state,  gave  evidence 
that  no  witness  other  than  the  respondent 
testified  to  the  service  of  the  snmmons;  that 
the  Adams  county  snmmons  was  introduced 
in  evidence  by  the  appellant  on  cross-exami- 
nation of  the  respondent  and  as  a  part 
thereof.  The  evidence  shows  an  utter  al>- 
sence  of  the  essential  elements  of  estoppeL 
A  defendant  in  a  criminal  case  has  an  un- 
doubted right  to  have  all  the  state's  evi- 
dence and  the  applicable  law  submitted  to 
the  Jury.  In  Butler  v.  Supreme  Court  I.  O. 
F.  (Wash.)  101  Pac  481,  a  husband  had  left 
his  home  on  Jnly  7,  1898,  intending  to  re- 
turn in  a  few  days.  His  wife  paid  the  dues 
on  a  life  policy  which  he  held  in  the  de- 
fendant company  until  February  28,  1900. 
In  April,  1900,  the  wife  Instituted  proceed- 
ings for  divorce,  alleging  her  husband's  de- 
sertion. In  due  time  the  decree  of  divorce 
was  entered.  In  1906,  after  the  expiration 
of  seven  years,  the  wife  commenced  an  ac- 
tion to  recover  on  the  policy  on  the  ground 
of  the  death  of  her  husband.  The  defend- 
ant pleaded  that  she  was  estopped;  that 
having  brought  her  divorce  action  on  the 
theory  that  her  husband  was  alive,  she  conld 
not  later,  in  another  action,  contend  that 
he  was  dead  when  the  former  action  was 
commenced.  In  holding  that  there  was  no 
estoppel,  at  page  484,  we  said:  "Estoppels 
operate  only  towards  parties  or  privies,  and 
the  party  who  pleads  an  estoppel  must  b« 
one  who  had  In  good  faith  been  misled  to  his 
injury."  In  the  perjury  case  It  Is  obvious 
that  the  parties  were  the  state  and  the  ap- 
pellant The  respondent  was  in  no  sense  a 
party.  Moreover,  the  respondent  knew  this 
fact  when  she  presented  her  motion,  and, 
as  we  have  said,  it  was'  her  duty  to  present 
all  her  facts  at  that  lime. 

The  complaint  alleged  that  a  large  amount 
of  community  property,  held  In  trust  by 
various  persons,  was  concealed  from  the 
court  and  not  disposed  of  In  the  decree. 
If  this  is.  true,  the  property  or  its  avails  is 
now  common  property,  and  the  resi>ondent 
In  a  proper  proceeding  with  proper  parties 
can  have  her  rights  determined.''  Ttals  qae*> 
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tion  WB»  not  litigated  either  before  Jndge 
Chadwlck  or  here.  The  primary  purpose  of 
tlie  action  was  to  vacate  the  decree,  leaving 
the  parties  husband  and  wife.  James  r. 
James,  51  Wash.  60,  97  Faa  1U3,  08  Fac. 
1115;  Ambrose  v.  Moore,  46  Wash.  4G3,  90 
Pac.  588,  11  li.  E.  A.  (N.  S.)  108. 

The  view  we  have  taken  of  the  case 
makes  it  unnecessary  to  discuss  other  ques- 
tions of  law  suggested  by  counsel,  based  on 
a  different  theory  of  the  law. 

The  decree  will  be  reversed,  with  diree- 
tlons  to  enter  a  Judgment  for  the  appellant 
for  costs. 

rUDKIN,  C.  J.,  and  FULLEUTON  and 
UOfiBIS,  JJ..  concur. 


MADLER  et  nx.  v.  SILVERSTOXBJ  et  ux. 
(Sopteme  Couit  of  Washington.    Oct.  4,  1900.) 

1.  Damaoxs  (I  80»)  — CONTBACT  — Bbeach  — 
ZjigDiDATKn  Dahaobs  ob  Penaltt. 

Where  a  contract  for  tlie  exchange  of  real 
estate  provided  that,  if  either  of  the  parties 
should  fail  to  comply  with  the  conditiong  thereof, 
he  should  pay  in  torfeit  to  the  other  the  snm 
of  $500  as  liquidated  and  agreed  damages,  which 
amount  was  not  so  disproportionate  to  the  prob- 
able damage  suffered  as  to  appear  unconscion- 
able, it  would  be  construed  as  liquidated  dam- 
ages, and  not  a  penalty. 

[Eid.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  if  170-175;   Dec.  Dig.  I  80.*] 

2.  Damages  (f  80*)— "LiqiaDATEO  Dauaois" 

— 'T'ENALTY." 

When  damages  arising  from  breach  of  con- 
tract are  uncertain,  and  are  not  readily  sns- 
ceptible  of  pttx>f,  and  as  stipulated,  are  not  so 
disproportionate  to  the  probable  damage  suffer- 
ed as  to  appear  unconscionable,  the  stipulation 
will  be  regarded  to  provide  for  liquidated  dam- 
ages, and  not  a  penalty;  bnt  if  it  is  insert- 
ed to  secure  the  payment  of  a  definite  snm  of 
mone^,  or  if  the  actual  damages  are  easily  as- 
certamable,  and  are  less  than  the  stipulated 
snm,  or  if  the  principal  agreement  provides  for 
the  performance  of  several  acts  of  different  de- 
grees of  importance,  and  the  stipulated  sum  is 
to  be  paid  on  a  violation  of  any  or  all  of  them 
and  the  snm  will,  in  some  instances,  be  too  large, 
or  it  is  uncertain  whether  the  parties  intended 
liquidated  damages  or  a  penalty,  it  will  be  treat- 
ed as  a  penalty. 

[EJd.  Note.^For  other  cases,  see  Damages, 
Cent.  Dig.  Si  170-175;    Dec.  Dig.  S  80.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4175-4179;  vol.  6,  pp.  5272-5276; 
vol.  8,  p.  TTOa] 

Department  1-  Appeal  from  Superior  Court, 
King  County ;  Mitchell  Gilliam,  Judge. 

Action  by  P.  H.  Madler  and  wife  against 
Phil  A.  Silverstone  and  wife.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Jndd  &  Olson,  for  appellants.  C.  L.  Hol- 
Gomb,  for  respondents. 

FUIXERTON,  J.  On  June  23, 1908,  the  ap- 
pellants Silverstone  entered  into  a  written 
agreement  with  the  respondents  Madler  for  a 
mntaal  exchange  of  properties ;  the  agreement 


being  in  the  following  language:  "Tnils  agree- 
ment majde  and  entered  Into  this  23rd  day  of 
June,  1908,. by  and  between  PhU  A.  Silver- 
stone and  Sadie  Silverstone,  husband  and 
wife,  parties  of  the  first  part  and  P.  H.  Mad- 
ler and  Nell  S.  Madler,  husband  and  wife, 
parties  of  the  second  part,  wltnesseth:  That 
for  and  In  consideration  of  the  sum  of  one 
dollar  each  to  be  paid  by  each  of  said  parties 
hereto  to  the  other  party,  and  the  mutual 
covenants  and  agreements  to  be  performed 
herein  by  the  respective  parties,  the  parties 
of  the  first  part  herein  promise  and  agree  to 
convey  to  the  parties  of  the  second  part,  or 
to  their  order,  by  good  and  sufficient  warranty 
deed,  the  following  described  real  estate  In 
King  county,  Washington,  to  wit:  Lots  eleven 
(11)  and  twelve  (12)  in  block  nine  (9)  in  Lew's 
Second  addition  to  the  city  of  Seattle  located 
on  the  northeast  comer  of  Third  Ave.  West 
and  Blaine  streets,  free  and  dear  from  all 
Incumbrance,  and  lots  four  (4)  five  (5)  six  (6) 
seven  (7)  eight  (8)  nine  (9)  ten  (10)  eleven  (11) 
twelve  (12)  and  thirteen  (13)  on  block  five  in 
Wood's  Green  Lake  Park  addition  to  the  city 
of  Seattle,  located  at  the  northeast  corner  of 
Nineteenth  Ave.  N.  E.  and  Sixty-Fifth  streets, 
free  and  clear  from  all  incumbrance  except 
a  mortgage  of  $33.00  against  each  lot  and 
which  Is  payable  on  or  before  November  Ist, 
1908,  and  the  said  parties  of  the  first  part 
agree  to  furnish  parties  of  the  second  part  a 
complete  abstract  of  each  lot  and  a  written 
opinion  of  a  reputable  attorney  of  Seattle, 
who  is  coi:ipetent  to  pass  on  such  titles,  show- 
ing good  title  in  said  parties  or  the  person 
making  such  good  and  valid  conveyance.  The 
parties  of  the  second  part  agree  to  convey,  by 
good,  and  sufficient  warranty  deed  to  the  par- 
ties of  the  first  part,  lot  twpnty-four  (24)  in 
block  thirteen  (13)  of  Unlvn?lty  Park  addi- 
tion to  the  city  of  Seattle,  with  all  improve- 
ments thereon,  known  as  No.  4734  Univer^ty 
Boulevard,  free  and  dear  of  all  Incumbrance 
excepting  a  $2,.')00.00  mortgage  Incumbrance, 
with  interest  thereon  at  7%  per  annum,  and 
said  parties  of  the  second  part  agree  to  fur- 
nish to  the  parties  of  the  first  part  an  ab- 
stract of  title  and  the  written  opinion  of  title 
thereon  by  Shank  &  Smith,  attorneys  of  Se- 
attle. And  the  parties  of  the  first  part  agree 
to  execute  a  second  mortgage  with  note  to  the 
•order  of  the  parties  of  the  second  part  for 
the  sum  of  three  hundred  thirty  ($330.00)  dol- 
lars, payable  on  or  before  November  Ist,  1908, 
with  Interest  thereon  at  8%  per  annum  and 
covering  lot  24  of  block  13  in  University  Park 
addition  to  Seattle,  Washington.  It  Is  un- 
derstood and  agreed  that  if  cither  of  the 
parties  to  this  contract  shall  fall  to  comply 
with  the  conditions  hereof  or  to  carry  out  any 
agreement  herein  by  such  party  to  be  per- 
fonued,  such  party  shall  pay  and  forfeit  to 
the  other  party  the  sum  of  five  hundred 
($■^00.00)  dollars  as  liquidated  and  agreed 
damages.    It  Is  understood  and  agreed  that 


•Vor  other  cues  las  same  topic  anA  section  NUMBER  lu  Pec.  *  Am.  Digs.  1907  to  date,  ft  Keporter  Indez«s 
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each  of  the  parties  will  pay  one  half  of  the 
cost  of  drawing  up  this  contract,  deed  and 
mortgages  and  all  expenses  of  this  transac- 
tion. Each  of  the  parties  hereto  cov^iant 
and  agree  to  fully  perform  their  respective 
portions  of  this  contract  within  ten  days 
from  the  date  hereof.  In  case  of  defect  of 
title  to  either  property  which  cannot  be  made 
good,  the  penalty  clause  herein  to  be  Inopera- 
tive." The  agreement  was  not  performed,  and 
the  respondents  brought  this  action  against 
the  appellants  to  recover  the  snm  named  there- 
in as  liquidated  and  agreed  damages,  averring 
in  their  complaint  that  the  failure  to  so  per- 
form was  due  to  the  fault  of  the  appellants. 
The  cause  was  tried  by  the  trial  court  sitting 
without  a  Jury,  and  Is  brought  to  this  court 
on  the  findings  of  fact  made  by  that  conrt, 
the  evidence  on  which  the  findings  are  based 
not  being  In  the  record.  The  court  found  the 
due  execution  of  the  contract,  a  failure  to 
perform  on  the  part  of  the  at^llants,  that 
the  failure  to  so  perform  was  not  due  to  any 
fault  of  the  respondents,  and  that  by  reason 
of  the  refusal  and  failure  of  appellants  to 
perform  the  contract  the  respondents  had 
"been  damaged  In  the  sum  of  $500,  the  amount 
provided  In  the  contract  as  liquidated  dam- 
ages" ;  finding,  further,  that  there  was  no  evi- 
dence of  pecuniary  loss  to  the  respondents 
other  than  Is  contained  in  the  written  con- 
tract The  court  thereupon  entered  a  Judg- 
ment for  the  respondents  for  the  amount  so 
found  to  be  due  as  liquidated  damages,  and 
this  appeal  was  taken  therefrom. 

But  one  question  Is  suggested  by  the  rec- 
ord, namely:  Is  the  p'-'^vlslon  of  the  contract 
whorehy  the  one  parly  -i  axees  to  pay  and  for- 
feit ti-  the  other  the  sum  of  $500,  If  such  par- 
ty falls  to  comply  with  the  conditions  of  the 
contract,  a  provision  for  liquidated  damages, 
or  Is  It  a  penalty?  The  appellants  strenuous- 
ly contend  that  it  is  a  penalty,  nnd  rely  for 
authority  upon  the  former  holdings  of  "this 
court.  The  first  case  called  to  our  attention 
where  an  agreement  to  pay  a  fixed  sum  In 
case  of  a  breach  in  the  performance  of  the 
conditions  of  a  contract  was  considered  in 
Reichenbach  v.  Sage,  13  Wash.  864,  48  Pac. 
854.  52  Am.  St.  Rep.  61.  In  that  case  the 
appellants'  principal  contracted  with  the  re- 
spondent to  construct  a  certain  building  to 
be  completed  by  a  given  date  agreeing  to  pay 
XIO  per  day  for  each  and  every  day  the  com- 
pletion of  the  building  was  delayed  beyond 
the  date  named.  The  court  below  held  the 
provision  to  be  one  for  liquidated  damages, 
and  not  a  penalty,  and  Its  Judgment  was  af- 
firmed by  this  court.  Passing  upon  the  ques- 
tion, the  court  said:  "We  think  the  question 
which  should  be  logically  first  settled  In  this 
case  is:  Was  the  contract  to  pay  the  dam- 
ages specified  a  provision  for  a  penalty  or 
for  liquidated  damages?  There  has  been 
some'  conflict  of  authority  on  this  question ; 
each  case,  however,  necessarily  being  decided 
with  reference  to  Its  own  particular  circum- 
stances and  the  particular  language  of  the 


contract.  We  are  satisfled,  however,  that  the 
overwhelming  weight  of  authority  sustains 
the  contention  that  this  contract  provides  for 
liquidated  damages.  There  Is  nothing  inequi- 
table In  the  terms  of  this  provision.  The 
amount  does  not  seem  to  us  to  be  excessive 
or  unreasonable.  It  does  not  provide  for  the 
payment  of  a  snm  In  gross  on  the  failure  to 
comply  with  the  contract  at  the  expiration  of 
the  time  limited,  but  the  damages  accrue  ac- 
cording to  the  length  of  time  the  breach  con- 
tinues ;  and,  again,  there  Is  an  element  of  un- 
certainty as  to  the  real  damages  which  would 
be  snstalned  by  the  plalntifC  which  renders 
It  more  or  less  impracticable  to  be  determined 
by  a  Jury.  Values  of  rents  are  fluctuating, 
and  dwelling  houses  of  the  character  and  de- 
scription of  this  one  are  ordinarily  not  built 
for  rent  at  all,  but  for  the  convenience  and 
comfort  of  the  owners,  and  Inasmnch  as  the 
parties  saw  fit  to  settle  In  advance  the  ques- 
tion of  damages,  and  it  seems  to  be  on  an 
equitable  basis,  we  do  not  feel  Justified  In  dis- 
turbing that  contract  and  holding  that  It  was 
a  contract  which  the  parties  bad  no  right  to 
make.  •  •  •  We  think  these  contracts 
should  be  sustained,  where  no  fraud  or  lUe- 
gallty  appears,  as  a  matter  of  policy,  tix  It 
would  frequently  save  expensive  and  trouble- 
some litigation  if  the  parties  could  contract 
In  advance  with  reference  to  damages  with 
the  knowledge  that  such  contracts  would 
without  question  be  enforced."  To  the  same 
point  is  DrumheUer  v.  American  Surety  Co., 
30  Wash.  530,  71  Paa  25,  and  Jenkins  v. 
American  Surety  Co.,  45  Wash.  573,  88  Pac 
1112.  In  Everett  Land  Co.  ▼.  Haney,  16 
Wash.  652,  48  Pac.  243,  the  aiq>ellant  con- 
tracted to  purchase  of  the  respondent  certain 
lots  for  a  consideration  of  $3,000,  which  he 
secured  by  a  mortgage  on  the  lots  purchased. 
In  addition  to  the  contract  to  pay  the  pur- 
chase price,  the  appel'ant  gave  an  obligation 
called  a  bond  in  the  sum  of  $4,000.  The  re- 
spondent executed  to  the  appellant  a  con- 
temporaneous agreement  whereby  he  agreed 
that.  If  the  appellant  would  build  upon  the 
lots  sold  bim  a  brick  building  of  the  value  of 
$16,000  within  18  months,  the  $4,000  oUigs- 
tion  should  be  canceled.  The  building  —as 
not  constructed,  and  In  an  action  to  fore- 
close the  mortgage  and  recover  on  the  $4,000 
obligation  It  was  contended  that  this  obliga- 
tion was  In  no  sense  a  part  of  the  purchase 
price,  but  an  obligation  fixing  a  penalty  for 
failure  to  erect  the  brick  building  on  which 
the  respondent  was  entitled  to  receive  the 
actual  damages  caused  by  such  failure.  The 
obligation  was  held  to  be  one  for  liquidated 
damages ;  the  court  saying  that  the  damages 
resulting  from  the  breach  were  so  indefinite 
and  uncertain  and  difficult  to  prove  that  the 
amount  stipulated  fell  within  the  rule  of 
liquidated  damages.  In  Jennings  v.  lIcGor- 
mick,  25  Wash.  427,  65  Pac.  764,  where  the 
owners  of  adjoining  lands  whlcli  were  pro- 
tected from  overflow  from  hlg(h  tides  by 
means  of  dikes  and  dams  Altered  Into  an 
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agreement  wbereby  one  of  t^  ownws  con- 
tributed $200  toward  tbe  constmction  of  aa- 
otber  dike  on  condition  tbat  tbe  original  dilcea 
wblcb  were  owned  by  others  were  not  cut, 
leveled,  or  damaged  In  any  way,  and  stipu- 
lated tbat  In  case  tbey  should  be  so  cut,  level- 
ed, or  damaged  tbe  money  contributed  should 
be  refunded  to  him,  it  was  held  on  a  breach  of 
tbe  agreement  tbat  tbe  contributor  could  re- 
cover tbe  whole  sum  contributed  as  liquidat- 
ed damages.  And  in  case  of  American  Cop- 
per, etc.,  Works  v.  Gallaud-Burke  Brewing, 
etc.,  Co.,  30  Wash.  178,  70  Faa  286,  It  was 
held  that  a  clause  in  a  contract  for  tbe  deilr- 
ery  of  certain  machinery  by  a  cectaia  day 
providing  for  the  payment  of  $26  per  day  for 
each  day  the  delivery  should  be  ddayed  be- 
yond the  day  -  named  was  a  provtstoo  for 
liquidated  damages  and  not  a  penalty. 

Of  the  cases  holding  the  obligation  to  be  a 
penalty,  the  first  la  that  of  Kruts  v.  Bobbins, 
12  Wash.  7,  40  Pac.  415,-  28  L.  R.  A.  676,  50 
Am.  St  Tlep.  871.  In  tbat  case  it  was  held 
that  an  agreement  by  a  mortgagor  to  pay  an 
increase  of  Interest  to  tbe  mortgagee  In  case 
ttie  mortgagor  defaulted  In  any  of  bis  inter- 
est payments,  or  tn  the  payment  of  taxes  lev- 
ied npoD  the  property,  was  In  the  nature  of  a 
penalty,  and  not  recoverable  in  a  suit  to  fore- 
close the  mortgage.  In  McDanfels  r.  Gowey, 
30  Wash.  412,  71  Pac.  12,  a  vosdor  of  land,  on 
which  there  were  certain  liens,  gave  a  b6nfl 
to  the  vendors  in  the  sam  of  f  4,()00,  condi- 
tioned that,  if  tbe  obligors  shotfid  6n'  or  be- 
fore a  certain  date  procure  a  satisfaction  and 
discharge  of  certain  Ileus  thereon,  the  obliga- 
tion should  be  void,  otherwise  to  remain  in 
full  force  and  effect.  Tn  a  suit  npot  the  bonc\ 
It  wn^  held  tbat  the  obligation  was  one  im- 
posing a  penalty  and  i>ot  one  for  liquidated 
damages.  In  Johnson  v.  Cook,  24  Wash.  474, 64 
Pac  729,  It  was  held  tbat  a  bond  conditioned 
that  the  obligor  should  build  or  cause  to 
Im  bnilt  for  tbe  obligee  a  hense  of  a  certain 
description  which  should  cost  not  less  than 
a  given  sum,  and  that  the  obligor  should  pay 
all  liens  and  incumbrances  that  might  becomi 
liens  on  the  property  by  reason  of  the  erection 
of  the  house,  was  a  stipulation  for  a  iwnalty. 
and  not  one  for  liquidated  damages.  It  would 
too  unduly  extend  this  opinion  to  set  ont  at 
length  tUe  reasoning  by  which  those  several 
decisions  were  Jnstlfled,  but  the  same  prin- 
ciple mns  through  all  of  them.  Generally 
speaking,  it  may  be  said  that  when  the  dam- 
ages arising  fi^m  the  breach  of  the  contract 
which  the  obligation  is  given  to  secure  are 
uncertain  in  their  nature  and  not  readily  stis- 
ceptible  of  proof  by  the  ordinary  niles  of  evi- 
dence, and  are  not  so  dlf<proportlonate  to  tbe 
probable  damages  suffered  as  to  appear  nn- 
consolonable,  and  it  is  reasonably  clear-  from 
tbe  whole  agreement  that  it  is  the  intention 
of  the  parties  to  provide  for  liquidated  dam- 
ages and  not  a  penalty,  such  a  stipulation 
will  be  held  to  be  one  for  liquidated  damages. 


On  the  other  hand,  If  the  stlpulstiim  is  in- 
serted to  secure  the  payment  of  a  definite  sum 
of  money,  or  if  the  actual  damages  suffered 
are  easily  ascertainable  and  are  less  than  the 
stipulated  sum,  or  if  the  principal  agreement 
contains  provisions  for  the  performance  or 
nonperformance  of  several  acts  of  different 
degrees  of  Importance,  and  the  stipulated  suiu 
Is  to  be  paid  on  the  violation  of  any  or  all  of 
them  and  the  som  will  in  some  instances  be 
too  large^  or  if  from  an  examination  of  the 
written  agreement  it  is  uncertain  whether  it. 
was  the  intent  of  the  parties  that  the  stipula- 
tion was  intended  as  liquidated  damages,  or 
as  a  penalty,  it  should  be  treated  as  a  penalty.. 

Tested  by  the  foregoing  rules,  it  would  seem 
that  the  stipulation  lu  the  contract  in  ques- 
tion here  is  a  stipulation  for  liquidated  dam- 
ages rather  than  one  for  a  penalty.  The 
damages  suffered  for  the  breach  of  the  agree- 
ment are  uncertain  in  their  nature,  the  sum' 
stipulated  is  not  so  disproportionate  to  the 
probable  damages  suffered  as  to  appear  uu-' 
consclonable,  and  It  appears  clear  to  our 
minds  that  the  parties  intended  to  stipulate 
for  a  fixed  sum  as  damages  rather  than  for  a 
penalty.  The  appellant,  however,  argues  with 
much  force  that  the  case  falls  Within  the  rule 
of  the  case  of  McDaniels  v.  Gowey,  supra;, 
that  tlte  principal  agreement  contained  provi^, 
sious  for  tbe  performance  of  several  acts  of 
different  degrees  of  importance  and  the  suu) 
stipulated  if .  to  be  paid  <»i  tbe  violation  oi^ 
any  or  all  of  such  provisions.  The  contract, 
l>y  tbe  fonn  in  which  it  is  written,  it  .will, be 
observed,  lends  color  to  these  contentions,  but 
A  more  carefyl  analysis  will  show  that  it  hofi 
but  one  primary  purpose,  namely,  to  provide 
for  an  exchange  of  properties.  The  severe) 
coftditions  to  he  performed  by  the  parties  arci 
but  steps  leading  up  to  that  primary  purpose,, 
and  it  H  clear  that  the  stipulated  sum  was 
intended  to  fix  the  amount  of  damages  to  be, 
paid  by  the  party,  in  default  in  case  the  con-. 
tract  as  a  whole  iwas  not  carried  out. 

In  our  opinion  the  stipulatioa  was  one  .for 
tiqnidatoi  damages,  and  the  Judgment  wUi 
stand  afiirmed. 

RUDKIN,  C.  J.,  and  CHADWICE.  (30SB, 
and  MORRIS,  JJ.,  concnr. 


At)LET  *t  al.  V.  PLETCHER. 

(Supreme  Court  of  Washington.    Sept.  29, 
190ft.) 

1.  TsrsTS   a  80*)— Resultino  Tbcst— Sof- 

MCIENCY    OF    EVIDEWCE. 

Id  an  action  to  have  a  trust  deolaned  in 
property  porehttsed  by  a  mother  who  tgnk  title 
in  her  daughter'!)  name  and  nfterward  had  an 
ovtstiindlrg  interest  conveyed  to  sucb  daugh- 
ter's dapRliter,  evidence  held  not  to  show  latent 
to  have  the  property  held  in  trust  for  tbe  moth- 
er, but  to  abow  that  it  was  a  K'ft  to  the  daugh- 
ter and  subsequently  to  tbe  granddaughter. 

fEd,  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.   t   134;    Dec.   Dig.   I  89.»] 
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2.  TBU8TO  (I  8e*y— Resultino  Tbtjsts— Pur- 
chase FOB  Child. 

Property  purchased  by  a  parent  who  takes 
title  in  the  name  of  a.  child  is  presumed  to  have 
been  intended  as  an  advancement,  so  as  to  rebut 
any  presumption  of  a  resulting  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  12S;    Dec.  Dig.  r86.*J 

Department  2.  Appeal  from  Superior  Court, 
Spolcane  County;  Wm.  A.  Huneke,  Judge. 

Suit  by  Lydla  B.  Adley  and  others  against 
Bdward  Pletcher,  Individually,  and  as  ad- 
ministrator of  Mary  Pletcher,  deceased,  and 
Of  Laura  B.  Pletcher,  deceased.  From  a 
Judgment  of  dismissal,  plaintiffs  appeal.  Af- 
firmed. 

Samuel  B.  Stem,  for  appellants.  Swanson 
&  Ripley,  for  Tespondent 

MOUNT,  J.  This  action  was  brought  by 
the  appellants  to  have  certain  real  estate  in 
Spokane  county,  claimed  by  the  respondent, 
declared  to  be  trust  property  for  the  benefit 
of  appellants.  The  cause  was  tried  to  the 
court  without  a  Jury.  The  court  found  that 
the  property  described  was  a  gift  from  Mrs. 
R.  M.  Eaton  to  her  daughter  Mary  Pletcher, 
was  not  held  in  trust,  and  for  that  reason 
dismissed  the  action.  The  plaintiffs  appeal, 
and  allege  that  the  conrt  erred  in  not  finding 
that  the  property  was  held  by  Mary  Pletcher 
during  her  lifetime  and  thereafter  by  her 
daughter,  Laura  E.  Pletcher,  daring  her  life- 
time, in  trust  for  Mrs.  B.  M.  Eaton  and  her 
beirs. 

The  facta  are  as  follows:  Mrs.  R.  M.  Ba^ 
on  was  the  mother  of  the  appellants  and  also 
of  Mary  Pletcher.  The  latter  was  married 
to  respondent  Eklward  Pletcher  In  the  year 
1885  in  the  territory  of  Daltota.  A  child, 
Laura  E.  Pletcher,  was  bom  to  Bfary  Pletdi- 
er  and  her  husband.  Prior  to  the  birth  of 
this  child,  Mr.  and  Mrs.  Pletcher  separated, 
but  were  never  divorced.  Two  or  three  years 
after  the  marriage  Mrs.  Pletcher '  and  ber 
mother,  Mrs.  R.  M.  Eaton,  were  living  to- 
gether in  Dakota.  They  left  there  and  came 
to  Spokane^  in  this  state,  where  they  contin- 
ued to  live  together.  Mrs.  Eaton  owned  a 
farm  In  Dakota.  The  title  of  this  farm  stood 
In  the  name  of  her  daughter  Mrs.  Pletcher, 
for  the  reason,  as  stated  by  Mrs.  Eaton,  that, 
if  anything  happened  to  ber,  Mrs.  Pletcher 
would  have  the  property.  After  coming  to 
Spokane,  the  farm  in  Dakota  was  sold,  and 
a  house  and  lot  was  purchased  in  the  city 
of  Spokane  from  the  proceeds  of  the  sale  of 
the  Dakota  farm.  This  house  and  lot  is  the 
property  in  controversy  In  this  action.  The 
title  thereto  was  taken  In  the  name  of  Mrs. 
Pletcher.  Mr.  Pletcher  remained  in  Dakota, 
and  contributed  nothing  to  the  support  of  his 
wife  and  daughter,  though  tbey  communicat- 
ed back  and  forth.  Mary  Pletcher  died  In- 
testate on  March  21,  1907.  Thereafter  her 
mother,  Mrs.  Eaton,  expressed  regret  that 
She  bad  not  taken  the  title  of  the  house  and 


lot  in  her  own  name  and  disposed  of  the 
same  by  will.  She  desired  the  property  to 
go  to  her  granddaughter,  Laura  E.  Pletcher, 
and  that  her  father  sUonld  have  no  Interest 
In  it  After  the  death  of  Mrs.  Pletcher,  Mrs. 
ETaton  and  her  granddaughter  Laura  EL 
Pletcher  requested  Mr.  Pletcher  to  make  a 
quitclaim  deed  of  his  interest  In  the  property 
to  his  daughter  Laura  E.  Pletcher,  and  a 
form  of  deed  was  sent  to  him  for  that  pur- 
pose. He  executed  the  deed,  but  inserted 
therein  this  provision:  "In  the  event  that 
said  grantee  shall  leave  a  child  or  children, 
then  such  child  or  children  shall  Inherit  all 
of  said  premises."  Mrs.  Eaton  was  satisfied 
with  this  deed,  and  it  was  placed  of  record 
io  Spokane  county  on  September  26,  1907. 
Thereafter  Laura  B.  Pletcher  collected  the 
rent  for  the  property.  Mrs.  R.  M.  Eaton  died 
Intestate  on  January  5,  1908,  and  Laura  R 
Pletcher  died  intestate  on  February  12,  1908. 
Subsequently  Mr.  Pletcher  came  to  this  state, 
and  was  appointed  administrator  of  bis 
daughter's  estate,  and  took  possession  of  ttae 
pr<«>erty,  and  this  action  followed. 

A  careful  reading  of  the  evidence  In  this 
case  convinces  us  that.  If  there  was  any 
trust  at  all,  it  was  one  in  favor  of  Mrs.  Baton 
only  daring  her  lifetime,  for  It  clearly  ap- 
pears, from  both  ber  words  and  her  acts, 
that  she  Intended  that  ber  daughter  Mrs. 
Pletcher  should  have  the  property  after  her 
death,  and,  when  bw  daughter  died  first,  it 
then  appears  that  she  wanted  her  gcand- 
daughter  Laura  to.  have  the  property.  She 
was  active  In  procuring  a  qoltclaim  deed 
from  Mr.  Pletcher  to  bis  daughter,  and,  when 
this  quitclaim  deed  was  executed  with  the 
condition  which  she  at  least  did  not  desire^ 
after  reflection,  she  was  satisfied  with  the 
condition,  and  so  expressed  herself.  This 
seems  to  be  oonclaslve  of  ber  intention  that 
the  property  was  not  held  in  trust  for  ber, 
but  was  a  gift  or  advancement  to  ber  daogb- 
ter  and  subsequently  to  ber  granddaughter. 
The  rale  is  stated  in  1  Perry  on  Trusts  (4th 
Ed.)  p.  168,  as  follows:  "If  a  purchaser  of 
an  estate  pays  the  consideration  money  and 
takes  the  title  in  the  name  of  a  stranger,  the 
presumption  is  that  he  intended  some  benefit 
for  himself,  and  a  resulting  trust  arises  for 
him;  bnt.  If  the  purchaser  takes  the  convey- 
ance in  the  name  of  a  wife  or  child,  or  the 
person  for  whom  he  la  under  some  natural, 
moral,  or  legal  obligation  to  provide,  the  pre- 
sumption of  a  resulting  trust  is  rebutted,  and 
the  contrary  presumption  arises  that  the  pur- 
chase and  conveyance  were  intended  to  be 
regarded  prima  facie  as  a  settlement  upon 
the  nominal  purchaser,  grantee;  and.  If  the 
payer  of  the  money  claims  a  resulting  trust, 
he  most  rebut  this  presumption  by  proper 
evidence."  And  in  15  Am.  &  Eng.  Ena  Law 
(2d  Ed.)  p.  1161.  as  follows:  "Where  a  pur- 
chase Is  made  in  the  name  of  a  child,  and 
the  purchase  money  is  paid  by  the  parent,  the 


•For  otber  eaies  «m  same  topic  and  wcUon  NUMBER  ia  Dm.  A  Am.  Diss.  U07  to  dats^  *  E«port«r  Indezas 


Digitized  by 


Google 


Waali.) 


BRT8  ▼.  PRATT. 


169 


presunptton  arises  that  the  purchase  was  in- 
tended as  an  advancement  to  the  child,  and 
rebuts  the  presumption  of  a  resulting  trust 
to  the  parmt"  And  on  page  1163  of  the 
same  volnme:  "A  purchase  by  a  mother  who 
takes  title  In  her  child's  name  has  been  held 
In  England  not  to  give  rise  to  the  presump- 
tion of  an  advancement,  Init  the  contrary  rule 
seems  to  obtain  In  the  United  States."  We 
are  satisfied  that,  under  the  rule  of  law  stat- 
ed and  under  the  facts  shown,  the  trial  court 
was  right  in  his  conclusion. 
The  Judgment  is  therefore  affirmed. 

RtTDKIN,  C.  J.,  and  PARKER,  DUNBAR, 
and  CROW,  JX,  concur.  . 


BRTS  et  al.  V.  PRATT  et  al 

(Supreme   Court   of   Washington.     Oct.   4, 
1909.)    • 

1.  TursTS  (I  250*)  —  Actions  —  Natcbe  and 
FoBM— Leoai,  OB  Eqt;itasi.e. 

If  plaintiffs  delivered  property  valued  at 
$2,700  to  defendants  to  sell  for  plaintiefs  and 
pay  debts  to  tliQ  nmount  of  $1,300'  otit  oC  the 
prooeeds  and  return  the  remainder,  and  de- 
fendants, disregarding  their  tru9t,  fraudulently 
ronspired  with  another  to  sell  the  property  for 
$984,  when  it  would  have  sold  at  public  sale  for 
mucli  more,  plaintiffs  had  an  action  at  law  for 
the  wrong;  ft  being  unnecessary  to  try  the  case 
in  equity. 

[EM.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i  356;   Dec.  Dig.  |  3^0.*] 

2.  Action  (|  25*)— Pbactice— I>qihtabi.>  Dk- 
RNBE8  IN  Legai.  Action. 

Defendant  is  not  confined  to  the  issues  ten- 
dered in  the  complaint  in  an  action  at  law,  but 
may  set  up  any  affirmative  defense,  whetlter 
legal,  equitable,  or  botti,  and  under  the  code 
practice  the  court  can  try  the  action  as  a  legal 
or  equitable  action,  or  in  part  as  both,  if  the 
defenses  rehire  it,  and  enter  such  judgment 
as   the  ments   justify. 

lEd.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  8S  147-149;    Dec.  Dig.  |  25.*] 

DepartmMit  1.  Appeal  from  Superior  Court, 
King  County;   Mitchell  Gilliam,.  Judge. 

Action  by  J.  J.  Brys  and  another,  .copart- 
ners as  Brys  &  Byera,  against  Cuthbert 
Pratt  and  others.  From  a  Judgment  of  dis- 
missal, piaiutifrs  appeal.  Reversed  and  re- 
manded, with  directilaiDB  to  reinstate,  and  for 
further  proceedings. 

Hiram  J.  Jacobs  and  Solon  T.  Williams, 
for  appellants.  Arthur  P.  Moran  and  Mc- 
Clnte  A  MJcOlnre,  for  respondentB. 

FUIXBRTON,  J.  The  appellants  began 
fbfa  action  against  the  respondents,  stating 
their  cause  of  action  In  the  foHowIng  ian- 
gnage:  ' 

"I.  That  now  and  during  all  the  times  men- 
tlonecl  herein  plaintlftto  are  and  were  partners 
under  the  firm  name  and  style  of  Brys  & 
Byero,  and  that  the  same  were  the  true  and 
real  names  of  these  plaintiffs,  and  that  dur- 
ing all   said   times  said  defendant  Seattle 


Merdiauts'  Association  was,  and  now  is,  a 
corporation,  duly  organized,  existing,  and  do- 
ing business  under  the  laws  of  the  state  oC 
Washington. 

"II.  That  on  or  about  the  14tb  day  of  Au- 
gust, 1908,  plaintiffs  made,  executed,  and  de- 
livered to  the  defendant  I.  H.  Jennings,  as 
trustee  for  said  defendant  association,  a  bill 
of  sale  Of  all  their  personal  property,  includ- 
ing book  accounts,  for  the  purpose  of  having 
said  partnership  wound  up,  all  of  Its  debts 
paid,  and  the  balance,  if  any,  to  be  returned 
to  these  plaintiffs,  and  under  said  bill  of  sale 
and  said  trust  ail  of  said  property  and  satd 
book  accounts  were  turned  over  to  said  I.  H. 
Jennings. 

"III.  That  the  debts  of  said  partnership 
did  not  at  that  time  exceed  the  sum  of  thir- 
teen hundred  dollars  ($1,300),  and  the  actual 
market  value  of  the  said  partnership  prop- 
erty and  book  accounts,  so  as  aforesaid  de- 
livered to  said  I.  H.  Jennings,  exceeded  the 
sum  of  twenty-seven  hundred  dollars  ($2,700). 

"IV.  That  said  plaintiffs  demanded  in  writ- 
ing of  said  Jennings  that  said  personal  prop- 
erty be  sold  at  public  auction,  but  that  said 
Jennings  utterly  disregarded  said  demand, 
and,  fraudulently  conspiring  with  said  defend- 
ant Pratt  for  the  purpose  of  enabling  said 
Pratt  to  secure  said  property  at  a  price  far 
below  its  actual  cash  value,  fraudulently  ami 
corruptly  sold  said  personal  property  and  said 
book  accounts  to  said  Pratt  for  a  considera- 
tion, the  exact  amount  of  which  Is  not  known 
to  these  plaintiffs,  but  which  these  plaintiffs 
are  informed  did  not  exceed  the  sum  of  nine 
hundred  and  eighty-four  and  80/100  ($984.80). 
That  had  said  property  been  put  up  at  public 
auction,  it  would  have  realized  a  far  greater 
sum  than  the  amount  so  paid  by  sale  Pratt. 

"V.  That  during  all  the  times  herein  men- 
tioned the  said  defendant  Jennings  was  the 
secretary  and  executive  ofB<!er  of  the  said 
corporation. 

"VI.  That  by  reason  of  the  facts  herein  al- 
leged the  said  iflaintlffs  have  been  damaged 
In  the  sum  of  two  thousand  dollars  ($2,000), 
no  part  of  which  has  been  paid. 

"Wherefore  plaintiffs  pray  Judgment  against 
the  said  defendants  in  the  sum  of  two  thou- 
sand dollars  ($2,000)  and  their  costs  and  dl»- 
bursements  herein  to  be  taxed." 

To  the  complaint  the  respondents  demur- 
red, on  the  ground  that  it  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  sustained  by  the 
court,  whereupon  the  appellants  elected  to 
stand  thereon.  A  Judgment  of  dismissal  and 
for  costs  was  thereupon  entered  against  thcsa, 
from  which  they  appeal  to  this  court. 

The. record  does  not  contain  the  reasons 
which  actuated  the  court  in  rendering  its  de- 
cision, bnt  counsel  for  respondents  argue 
that  the  action  Is  one  at  law  for  damages, 
whereas  it  is  shown  that  the  respondents 
Jennings  and  Seattle  Merchants'  Association 
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.are  trnsteM,  udmlalsterlns  *  tnnt  that  has 
not  b«en  closed,  and  In  which  no  accounting 
haa  been  made  or  asked  for,  and  that  the 
remedy,  if  any  the  appellants  have,  for  the 
wrong  done  Is  by  a  suit  in  equity  for  an  ac^ 
counting,  in  which  suit  the  court  will  render 
complete  Justice,  even  to  the  awarding  of 
damages,  If  it  be  shown  that  the  appellanta 
have  been  damaged  by  the  trustees'  willful 
and  fraudulent  admlnlBtrati(»i  of  the  trust. 
It  haa  seemed  to  us,  however,  that  this  rea- 
soning is  not  conclusive.  If  the  appellants 
intrusted  to  the  respondents  personal  prop- 
erty of  the  value  of  $2,700,  to  sell  on  their 
behalf,  pay  out  of  the  proceeds  debts  of  fl,- 
800,  and  return  the  balance  to  them,  and  the 
trustees.  In  disregard  of  their  trust,  fraudu- 
lently conspired  with  another,  by  which  the 
property  was  sold  for  $984.80,  an  actionable 
wrong  has  been  done  them  for  which  they 
may  recover  in  an  action  at  law.  The  facts 
present  no  unusual  complication ;  there  is  no 
long  account  to  be  taken  and  settled ;  the  is- 
sue  tendered  is  a  simple  one,  and  we  see  no 
reason  why  the  question  of  fact  may  not  be 
properly  tried  to  a  Jury  if  the  parties  so  de- 
sire it  But  the  respondents  are  not  con- 
fined to  the  issues  tendered  by  the  complaint. 
They  are  at  liberty  to  set  up  in  their  answer 
any  affirmative  defense  they  may  have  to  the 
transaction,  whether  these  be  equitable  or 
legal,  or  both ;  and,  if  their  defenses  require 
the  action  to  be  tried  as  a  legal  action,  or  as 
an  action  of  equitable  cognizance^  or  as  in 
part  the  one,  and  part  the  other,  the  court 
can  BO  try  it  under  the  code  practice,  and 
can  enter  such  a  Judgment  as  the  merits  of 
the  controversy  requires.  We  think  a  cause 
of  action  is  stated  in  the  complaint. 

The  Judgment  is  reversed  and  remanded, 
with  Inst  ructions  to  reinstate  the  case  and 
require  the  defendants  to  answer  to  the 
merits. 

RUDKIN,  O.  Jv  and  CHADWICB;  GOSB, 
.  and  MlORniS,  JX,  condur. 


(R  Wash.  U6) 

JOHNSON  T.  CAUGHnEN  et  al. 
(Supreme  Court  of  Washington.    Oct.  4»  1909.) 

1.  Tbiai.  (I  291*)  — iNsiBUOTioiir  — Basis  in 
Btipknck. 

iniough  instmctions  were  not  based  on  is- 
sues made  by  the  pleadings,  it  is  suffident  If 
they  were  baaed  on  evidence  admitted  without 
objection  as  if  npon  snfficient  pleadings;  the 
court  in  such  case  treating  the  pleadings  as 
the  parties  have  treated  them,  as  sufficiently 
bToa'd  to  warrant  introdnction  of  the  evidence. 

VBd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  688;    Dec.  Dig.  S  251.*] 

2.  Tbiai,    (|    260*)— Rtqumts    IncLtrDKn    nr 
Chassis  Giver. 

When  the  autietance  of  reanests  is  includ- 
ed in  charges  given,  their  refusal  is  not  error. 

(Eld.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  651-659;   Dec  Dig.  |  260.*] 


8.  BrnsHoK  (H  471,  47S*)--OfxiliOB  Bn- 

DCNOB— PbOPKIXIT. 

The  general  rule  is  tltat  a  witness  ranst 
testify  to  tacts,  not  opinions,  and  that  whenever 
the  question  to  be  determined  is  to  be  inferred 
from  particular  fsots  whitik  can  be  readily  pro- 
duced l)efoie  the  Jury,  and  the  inference  to  be 
drawn  therefrom  is  within  the  common  experi- 
ence of  men  in  general,  lequirisg  no  special 
knowledge,  skiU,  or  training,  the  infeienoe  is  t* 
be  drawn  by  tlw  Juy.  and  net  the  witness. 


[Bl  Note.:— X\«  other  cases,  see  Bvidenoe, 
tttA  Dig.  ti  2U»,  2160.  22a>^^233:  Dec  TAg. 
H  471,4%-*  Witnesses,  Cent  Dig.  H  833-83£l 


4.  Btidenci  (I  473*)  — Opimoir  Bvidkro— 

Capabiutt  or  Sebtakt. 

An  opinion  as  to  the  Incompetency  of  * 
servant  to.perfoim  the  duties  for  which  he  waa 
employed  being  acquired  from  observing  liis 
condnct,  or  from  knowledge  of  his  experience  or 
lack  of  It,  which  matters  could  be  related  to 
the  Jury  substantially  as  they  were  observed  by 
the  witnesses,  the  Jury  was  quite  as  capable  of 
drawing  Just  inferences  therefron)  as  the  wit- 
nesses, so  that  it  was  the  province  of  tite  jury  to 
diBw  the  inference, 

[Ed.  Note.— For  other  cases,  see  Evidencsk 
Cent.  Dig.  U  2220-2233;   DecTbig.  i  478.*] 

Chadwick,  J.,  dissenting. 

Department  L  i^peal  from  Superior 
Court,  Klickitat  County;  W.  W.  McOredle, 
Judge. 

Action  by  John  Johnson  against  James  A. 
Caughren  and  another,  copartners.  Judg- 
ment for  plaintUI,  and  defendants  apt)eal. 
Reversed  and  remanded  for  new  trial. 

A.  Ik  MlUev,  W.  B.  Presby,  and  N.  B. 
Brooks,  for  appdlantk  Heor^  B.  McGinn, 
for  reqpondent 

FULLERTON,  J.  The  respondent  brought 
this  action  to  recover  (or  personal  Injuries 
received  while  in  the  employ  of  the  appel- 
lants, who  were  contractors  doing  construc- 
tion work  for  the  Portland  &  Seattle  hallway 
Company  on  the  north  bank  of  theColambia 
river.  At  the  time  of  the  injury  the  respond- 
ent was  acting,  as  assistant  to  one  Fergu- 
son, another  employs  of  the  appellants  known 
as  the  powder  man ;  the  duties  of  i&e  powder 
man  being,  among  others,  to  superintend  the 
drilling  of  holes  for  blasting,  knd  t»  charge 
and  explode  Qie  blasts.  The  immediate  cause 
of  the  respondents  injury  was  the  premature 
exi^oaioB  of  a  blastL'  While  assisting  Fergo- 
aon  In  charging  <a  driB  liole  (or  the  purpose 
of  springing  it,  the  cliarge  Exploded  prema- 
turely, putting- out  bott  of  his  eyesi  In  Ills 
<^mplaint  be  allegied  that  the  exploaiaa  whb 
due  to  the  mtfitnesB  and  Isoompetency  of 
Ferguson  to  perform  the  work  for  which  be 
was  employed.  Tb*  appellants  put  in  issue 
by  answer  the  allegatioiui  of  the  complaint, 
and  alleged  alElrmatlTely  that  the  reapondeit 
assumed  the  risks  incident  to  his  employ- 
ment of  which  the  prematare  exjriosion  ot  a 
blast  was  one^  and  was  himself  guilty  of 
contributory  nogllgenoe;.  and,  further,  that 
the  negligence.  If  any,  causing  Us  injury, 
was  the  negligence  of  a  fellow  servant  On 
the  issues  thus  formed  a  trial  was  had  re- 
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•alting  In  a  verdict  and  Jodgment  In  favor 
of  tbe  respondent  for  tbe  sum  of  |10,000. 

In  support  of  their  appeal  tb«  appellants 
have  made  a  number  of  aBSignmeuta  of  er- 
ror, tbe  greater  number  of  which  we  think 
deserve  no  especial  couslderatloa.  The  «vl- 
denoe  Boade  a  case  for  the  Jury,  and  couae- 
quently  the  court  did  not  err  In  denying  the 
appellants'  motion  for  a  nonsuit  made  at  the 
conclusion  of  the  respondent's  case  in  chief, 
or  Its  motion  for  an  Instructed  verdict  made 
at  the  conclusion  of  tbe  entire  case.  Kor 
was  there  error  In  giving  or  refusing  to  give 
instructions.  The  principal  objections  to  the 
Instructions  given  are  that  ttiey  are  not  based 
on  Issues  made  by  the  comidalnt  and  an- 
swers, but  it  is  a  suttlclent  answer  to  these 
objections  to  say  that  the  instructions  were 
based  on  evidence  admitted,  without  objec- 
tion as  if  upon  sufficient  pleadings.  In  such 
cases  thie  court  will  treat  the  pleadings  as 
tbe  parties  themselves  have  treated  them, 
as  sufficiently  broad  to  warrant  .the  Intro- 
duction of  the  evidence.  The  substance  of 
the  instructions  r^uested  was  Included  In 
the  Instructions  given.  In  this  state  this  is  a 
aaffldent;  oomplianc*  with  a  request  to  tn- 
strnct 

The  court,  however,  permitted  certain  wlt- 
Bcoaoo  to  give  their  opinions  as  to  the  com- 
petency and  fitness  of  Ferguson  to  perform 
tbe  daties  as  a  iwwder  man;  the  witnesses 
answering  that  In  their  Judgment  he  was  In* 
competent  and  onflt  to  perform  such  duties. 
■nils  we  think  was  error.  The  general  mle 
la  that  a  witness  mnat  testify  to  facta,  not 
opinion*;  that  whenever  the  question  to  be 
determined  is  to  be  inferred  from  particular 
fkcta  which  can  be  readily  produced  before 
tbe  Jory,  and  the  inference  to  be  drawn  there- 
from Is  within  the  common  experience  of 
men  In  general,  requiring  no  special  knowl- 
edge^ skill,  ot  training,  tbe  Inference  or  con- 
dnslon  Is  to  be  drawn  by  the  Jury  and  not 
tbe  witness.  In  the  case  at  bar  any  witness 
having  an  pinion  on  ttie  questicMi  of  Inconv- 
petoiey  of  Ferguson  to  perform  the  duties 
for  whl<A  he  was  employed  must  liave  acquir- 
ed It  from  observing  his  conduct,  manner, 
and  actions  while  in  tbe  performance  of  his 
work,  or  from  knowledge  of  his  experience 
or  Isck  of  experience.  These  matters  could 
be  related  to  tbe  Jury  by  the  witnesses  anb- 
•tantially^  as  they  were  observed  by  the  wit- 
nesses, and  tbe  Jnry  were  Just  as  capable  of 
drawing  Just  Inferences  from  them  as  were 
the  witnesses  themsdvet.'  This  being  so.  It 
was  the  province  of  the  Jary  to  draw  the  in- 
ference; and  it  was  error  to  let  tlie  witnesses 
draw  it  for  them. 

The  cases  on.  this  precise  question  .are  con-> 
fllctlng,  but  it  seems  to  us  that  the /great 
weight  of  antliorlty  Is  with  the  rule  as  we 
have  stated  it  Mr.  Thompson  states  the 
mle  as  follows:  "It  may  be  stated  aa  a  gen- 
eral rule  that,  if  the  facts  of  any  particular 
inquiry  can  be  so  placed  before  tbe  Jury  that, 
as  men  of  -ordhiary  Intelligence,  they  can 


fnlly  understand  the  matter  and'  draw  the 
proper  Inferences  and  conclusions  therefrom, 
the  opinions  and  conclusions  of  a  witness, 
whether  an  expert  or  a  nonexpert,  should 
not  be  received."  Thompson,  Commentaries 
on  the  Law  of  Negligence,  §  7747.  In  17  Oyc. 
96,  this  language  is  used:  "Tlie  Issue  of 
negligence  can  in  most  cases  well  be  deter- 
mined by  the  Judgment  of  a  Jury,  and  tbe  in- 
ference, conclusion,  or  Judgment  of  witnesses 
is  rejected.  This  rule  has  been  applied,  for 
example,  to  the  question  whether  a  bridge, 
road,  roadway,  sidewalk,  track,  or  other 
place,  machinery,  mechanical  appliance,  rate 
of  speed,  situation,  or  other  tiling  or  collec- 
tion or  combination  of  things  is  safe  or  dan- 
gerous. The  rule  has  also  been  applied  to  tbe 
question  whether  certain  conduct  of  a  person 
was  careful  or  careless.  And  it  has  been 
applied  to  other  questions  as  to  conduct;  as 
whether  It  was  cautious,  dangerous,  'in  the 
Ihse  of  duty,'  necessary,  negligent,  proper, 
prudent,  reasonable,  professtonally  '  skilful, 
sate,  usual,  or  unusual;  and  wbettier  such 
conduct  constituted  good  management,  or 
omitted  anything.  Tlie  exdnsion  is  subject 
to  the  proviso  that  the  material  facts  can  be 
placed  before  the  Jury.  Tbe  same  rule  is 
naturally  applied  with  even  greater  strictness 
where  the  inferoice  Is  a  more  reasoned  one, 
as  whether  sufficient  time  was  afforded  for 
the  doing  of  an  act;  whether  a  woricman, 
driver,  engineer,  motorman,  or  other  person 
was  competent  for  the  work  in  which  he  was 
engaged;  or  was  or  was  not  liabitually  neg- 
ligent For  like  reasons  a  witiiess,  even  tbe 
actor  Umself,  cannot  state  his  inference  as 
to  the  existence  of  contributory  negligence^ 
or  whether  a  person  was  or  was  not  in.  the 
exercise  of  due  care,  or  what  would  consti- 
tute reasonable  care  under  given  circum- 
stances." In  each  of  these  works  a  lacee 
number  of  cases  are  cited  which  support  the 
text,  and  no  attempt,  will  be  made  to  collect 
them  here. 

This  <)oart  Itself  seems  never  to  have  tiad 
occasion  before  to  pass  upon  the  question 
directly.  In  Sears  v.  Seattle,  etc,  Street. Ry. 
Co.,  6  Wash.  227,  33  Pac.  389,  1081,  it  was 
held  nqt  error  to  allow  a  witness  to  teqtl^ 
tfiat  a  car  was  running  at  too. high,  a  ap^ed} 
to  prevent  the  motorman  to  stop  it  witbjin  a^ 
given  distance.  OThe  opinion,  however,  recog- 
nised ttie  general  rule  "that  witnesses  may 
not  give  opinions  as  to  matters  of  fact  which 
the  court  or  Jury  are  ultimately  to  deter- 
mine." Tbe  decision  was  rested  on  the 
ground  that  the  evidence  fell  Within  an  ex- 
ception to  the  mle,  namely,  that  "common 
observers  •  •  •  may  state  the  results  of 
their  observations  in  regard  to  ordinary  4p* 
pearances  and  conditions  of  things  which' 
cannot  be  produced  to  a  Jury  exactly  as  they 
were  observed  by  the  witness  at  the  time." 
In  State  V.  Coella,  8  Wash.  512,  36  Pac.  474,' 
it  was  held  not  error  to  refuse  to  permit  a 
witness  to  give  his  opinion  whether  th^  ^ts^. 
pearauce  of  a  certain  room  at  a  stated  time 
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indicated  that  a  scuffle  liad  taken  place  there- 
in. In  Sutton  T.  Snohomish,  11  Wash.  24, 
38  Pac.  273,  48  Am.  St.  Rep.  847,  It  was  held 
unobjectionable  to  permit  a  witness  to  give 
hta  opinion  as  to  whether  the  respondent  was 
badly  hurt  by  a  fall.  The  reason  for  the 
holding  was  not  given,  but  presumably  it 
rested  on  the  grouud  stated  in  Sears  y.  Seat- 
tle, etc.,  supra.  In  Keating  v.  Pacific  Steam- 
Whaling  Co..  21  Wash.  415,  68  Pac.  224,  it 
was  held  improper  to  permit  witnesses  to 
testify  that  in  their  opinion  towing  from  the 
main  mast  of  a  seagoing  steamer,  at  the  same 
time  using  the  main  sail  with  the  main 
boom,  was  unsafe.  The  case  was  affirmed, 
however,  on  the  ground  that  the  error  was 
not  prejudicial  in  the  particular  instance. 
In  State  t.  Qates,  28  Wash.  689,  69  Pac.  385, 
it  was  held  not  error  to  refuse  to  permit  a 
witness  to  give  his  opinion  whether  a  certain 
Oapt  Beeson  would  operate  a  boat  in  a  de- 
8crlt>ed  manner;  the  court  saying  that  the 
question  called  for  a  conclusion  which  was 
the  right  of  the  jury  to  determine  from  the 
facts  proven,  and  the  witness  could  not  prop- 
erly testify  as  to  his  opinion  upon  the  fact, 
but  should  have  related  the  facts  and  allow- 
ed the  Jury  to  draw  the  conclusion.  In  De 
Wald  y.  Ingle,  81  Wash.  616,  72  Pac.  4G9,  96 
Am.  St  Rep.  827,  it  was  held  error  to  permit 
a  plaintiff  In  a  personal  injury  action  to  give 
his  opinion  as  to  the  amount  of  damages  he 
liad  sustained  by  the  Injury  received ;  the 
court  resting  its  decision  on  the  ground  that 
the  witness  was  asked  to  give  his  opinion 
covering  the  very  question  to  be  settled  by 
the  jury.  To  the  eame  effect  Is  Berg  v. 
Hnmptulips  Boom,  etc.;  Co.,  38  Wash'.  846, 
80  Pac.  628.  Other  cases  might  be  cited 
haying  more  or  less  pertinence  to  the  ques- 
tion In  hand,  but  these  show  unmistakably 
tbA  drift  of  opinion  held  by  this  court ;  that 
it  Is  not  proper  to  permit  a  witness  to  give 
hia  opinion  on  questions  of  fact  requiring  no 
expert  knowledge  when  the  opinion  involves 
the  very  matt^  to  be  determined  by  the  Jury, 
and  the  facts  are  capable  of  being  presented 
to  the  Jury  on  which  the  witness  founds  his 
opinion. 

For  tl»e  error  noted,  therefore,  tHe  Judg- 
ment la  reversed,  and  the  oise  remanded  for 
a  new  triaU 

aUDKIN,  a  3.,  and  GOSB  and  MORRIS, 
JJ.,  ooncur. 

CHADWICK,  J.  (dlssentlng>.  In  my  Judg- 
ment the  competency  of  the  man  Ferguson 
to  handle  powder  was  a  question  oalling  for 
opinion  evidence.  It  was  an  act  requiring 
skill  and  knowledge  not  possessed  by  the 
ordinary  man.  It  will  not  be  denied  tliat, 
had  his  acts  and  conduct  running  over  a  cer- 
tain time  or  covering  a  series  of  events  been 
diescrlbed  to  the  Jury,  it  would  have  l>een 
competent  to  take  the  opinion  of  experts  up- 


on a  tiypothetlcal  question  batied  upon  the 
evidence.  This  being  true,  I  can  see  no  rea- 
son why  the  opinion  of  those  who  bad  testi- 
fied to  his  acts  should  be  rejected ;  It  appear- 
ing that  they  had  witnessed  hia  conduct  and 
knew  the  proper  use  of  powder.  I  am  not 
losing  sight  of  the  distinction  between  care- 
lessness or  negligence  and  Incompetency.  If 
tlie  case  Involved  the  question  of  Ferguson's 
negligence  only,  the  decision  of  the  majority 
would  be  right.  Proof  of  a  single  act,  though 
showing  negligence  or  carelessness,  would 
not  prove  Incompetency  so  as  to  charge  the 
master,  whatever  the  opinion  of  others  might 
be.  Further  than  this  the  citations  from 
Mr.  Thompson's  work  on  Negligence  and 
Cyc  do  not  go.  The  rale  of  this  case  would, 
in  my  Judgment,  shut  off  all  expert  testi- 
mony or  opinion  evidence  on  the  question  of 
the  competency  or  incompetency  of  the  serv- 
ant, leaving  It  open  to  the  speculations  of  the 
Jury,  with  no  fixed  standard  by  which  Its 
Judgment  could  be  measured. 


WELL  y.  MOHAN  BROS.  CO.  et  al. 

(Supreme  Court  of  Washington.     Sept  28. 
1909.) 

1.  Master  and  Servawt  (|  234»)— Coittbib- 
CTOBT  Neglioence— Adoptinq  Dangerous 

-  Wats  op  Work— KNowLBoaE  op  Danobb. 
The  rule  that,  where  a  safe'  -way  and  a 
dangerous  way  are  both  open  to  a  seryant  be  is 
guilty  of  contributory  negligence  if  he  volua- 
tarily  adoptti  the  dangerous  way,  assumes  that 
the  servant  had  knetvledge  of  the  danger,-  and 
does  not  apply  where  be  aocidentally  .c^ose  the 
dangerous  way  without  his  own  fault.' 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  706;  Dec.  Dig.  g  234.*] 

2.  Master  and  Servant  (§  234*)— Contribu- 
tory NBOLiaENCE— Selbctino  Danoebous 
Wat. 

Where  two  .ways  of  ascending  a -battle 
ship  turret  were  equally  free  from  danger  when 
hoists  leading  to  the  turret  were  not  used,  and 
a  workman  did  not  know  that  the  hoists  were 
being  nsed  la  leither  of  them  when  he  ascended, 
he  was  not  negligent  because  he  accidentally 
selected  the  way  in.  which  a  hoiat  was  then 
being  operated. 

■  [Ed.  Note.-^For  other  cases',  see  Master  and 
Servant,  Cent.  Dig.  |  706;  Dee.  Dig.  !  234.*] 

3.  Master  aWd  SfeRVANT  (S  217*)— Inj^iriks— 
AssuMpnoir  of  Risk— Selkctiao  Danoeb- 
ous Way.  .1 

A  servant  who  ^accidentally  ohose  a  dan- 
gerous way  of  ascendmg  to  a  ship's  turret  with- 
out knowledge  of  the  danger,  and  without  being 
neglifteai  in  seleetiBf  such  way,  did  not  assume 
the  risk  of  injury  in  aacendiag  by  that  way, 
though  there  was  a  safe  way  by  which  ha 
could  have  ascended.  ' 

lEid.  Note.— For  Other  cases,  see  Master  and 
Servant  Cent  Dig.  |  593;    Dec.  Dig.  |  217.*] 

4.'  Master  anO  Servant  (J  289*)— Actions— 
JuBY  Question— KwoWLEDGB  o*  Dangteb. 
In  an  action  for  injuriea  to  8'  workman  in 
ascending  a  battleship  turret  by  being  struck 
by  a  hoist  which  was  being  operated  along  that 
one  of  the  ways  by  which  plaintiff  ascended, 
whether  the  hoist  was  in  operation  while  platn- 
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tiif  was  ascending  to  tb«  tunet  sp  as  to  vmb 
him  of  the  danger  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  1110;   Dec.  Dig.  §  289.*] 

6.  Appeai,  and  Ebbob  (§  1005*)— Findings— 

Conclusiveness. 

The  finding  of  tha  jury  and  trial  court 
upon  conflicting  evidence  is  conclusive  upon  the 
Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3949;    Dec.  Dig.  S  1005.»] 

6.  Damaqes   (8   132*)— Excessive  Damages— 

PEBSONAL    INJUBIES.    ' 

Where  an  injury  fsactared  a  servant's  jaw, 
caused  the  loss  of  an  ear,  leaving  him  in  a 
worse  physical  condition  than  before  he  was 
injured,  a  verdict  for  $4,000  was  not  so  dis- 
proportionate as  to  justify  setting  it  aside. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  fi  385,  889;    Dec.  J)ig.  §  132.*] 

En  Banc.  Am>eal  from  Superior  Court, 
King  County;   Arthur  E.  Grlffln,  Judge. 

Action  by  Thomas  Well  against  the  Moran 
Bros.  Company,  a  corporation.  Robert  Moran 
and  another.  From  a  Judgnient  for  plaintiff, 
defendants  appeal.    Affirmed. 

Wright  &  Kelleber  and  Harold  Preston,  for 
appellants.     Casey  if  Casey,  for  respondent. 

FUULfiRTON,  J.  The  reBpo^dent  brought 
this  action  against  the  appellant^  to  recover 
damages  for  personal  Injuries  received  by 
btm  while  In  tha  appellants'  epiploy  as  a 
machinist's  helper,  working  pn  the  battle- 
ship Nebraska.  The  Jury  at  the  trial  in  the 
court  below  returned  a  verdict  for  him  {n  tha 
snm  of  |4,000,  for  which  snm  Judgment  vms 
entered :  In  bis  favor.  Tbla  appeal  is  from 
the  Judgment  so  entered. 

The  accident  to  tlie  respondent  occurred 
in  the  forward  turret  of  the  battleship.  Tbe 
turret  rests  on  the  protectiT|e„deck:,  and  is 
Iterated  by  motors  placed  thereon.  .  It  la 
cirnilar  in  form,  and  inside  of  it  an  opening 
extends  from  tbe  turret  ,pian,  the  floor  direct- 
ly below  the  floor  on  which  the  guns  are 
placed,  down  through  It  and  through  the 
ship  proper  to  a  ,door  Imown  as  the  "12-inch, 
handling  ropm."  Surrounding  this  space  are 
sieveral  floors  or  galleries,  which,  commen- 
cing at  tbe  bottom,  are  called  In  the  record  by 
the  following  names :  The  "12-lnch  handling 
room,"  the  "8-lnch  handling  room,"  the  "pro- 
tective deck,"  the  "gallery  above  the  protec- 
tive deck,"  the  "turret  pan,"  and  the  "top  of 
the  turret";  this  last  being  the  floor  on 
which  the  heavy  guns  are  placed.  In  the 
center  of  this  opening  is  placed  a  framework 
running  from  the  floor  of  the  12-IiM;h  han- 
dling room  to  the  gun  floor,  to  which  frame- 
work are  attached  the  tracks  for  the  ammu- 
nition hoists.  These  tracks  are  perpendicu- 
lar until  they  reach  near  the  turret  pan  when 
they  separate,  the  one  swerving  towards  the 
breech  of  the  right-hand  g\in  and  the  other 
towards  the  left,  and  pass  through  the  floor 
)f  the  turret  pan  by  separate  openings.  Tbe 
several  floors  or  galleries  above  mentioned 


are  coimected  by  laOden.  ▲  ladder  also  ex- 
tends from  the  124ach  handling  room  up  tbe 
center  frame,  between  the  tracks  of  tiie  Am- 
munition, hoists  to  tbe  level  of  the  gallery 
immediately  above  the  protective  deck,  and 
is  connected  with  the  gallery  by  means  of  a 
grating  extending  from  the  top  of  the  ladder 
to  the  gallery  floor.  From  the  gallery  floor 
last  mentioned  ladders  run  up  through  the. 
opening?  in  the  turret  pan  through  which 
the  ammunition  hpists  pass.  These  openings 
are  opposite  each  other,  and,  while  tbe  ladders 
passing  through  them  may  be  used  with  safe- 
ty when  the  ammunition  hoists  are  not  In 
operation,  they  are  extremely  dangerous  wh^a 
the  hoists  are  being  used,  owing  to  tbe  nar- 
rowness of  the  passageway  throuf^  the  tur- 
ret pan. 

The  accident  occurred  ]n  tbe  afternoon.  At 
that  time  the  respondent  had  been  working 
in  and  around,  the  turret  for  a  day  and  a 
half,  doing  such  work  as  he  was  directed  to 
do  either  by  the  machinist  of  .whom  be.  was 
the  helper  or  the  foreman  in  cliarg&  Tbe 
turret  was  then  practically  completed,  aqd 
Us  various  parts  were,  being  tested  before 
the  government  injectors.  Either  the  day 
before  or  on  the  morning  of  the  day  of  the 
accident  the  turret  itself  had  been  tested  for 
mobility,  and  in  tbe  test  the  motors  (^)erat- 
ing  it  bad  been  used.  Oil  bad,  been  u^ed  on 
tbe  motors  rather  freely,  and  had  run  down 
and  a£cu,mulated  on  the  floor,  around  ^bem., 
The  foreman,  observing  this,  directed  the,re-. 
spondent  to  go  and  get  some  waste,  and  wipe 
up.  the  oil.  In  obedience  to  this  order,  the 
respondent  started  to  climb  up  through  the 
turret  to  the  upper  deck,  where  he  expected 
to-  find  some  waste,  ;and  had  reached  and. 
stepped  out  onto  the  foot  of  the  left-band 
laddec  leading  to  the  turret  pan,  when  the 
ammunition  hoist  desc^ided  and  struck  him 
on  the  head,  causing  the  injury  for. which  he, 
sues.  The  witnesses  do  not  agree  as  to  the , 
plaoe  the  re^)ondent  was  standing  when  the 
order  to  get  the  waste  was  given.  TJhfi  re- 
spondent thinks  he  was  then  on  tbe  protec- 
tive deck,  while  the  foreman  testifies  he  was , 
on  the  floor  below  the  protective  deck,  th^ 
floor  of  the  8-lnch  liandling  room.  The 
point  Is  material  only  as  it  Indicate?  the 
probable  route  of  the  respondent  in  going  for 
tbe  waste!  If  be  was  on  tbe  floor  of  the  pro- 
tective deck,  he.  probably  took  the  ladder/ 
between  the  ammunition  hoists  to  a  plaqe  on 
a  level  with  the  gallery  above  tbe  protective 
deck,  and  crossed  the  grating  above  mention-' 
ed  onto  the  floor  of  the  gallery.  This  course 
would  bring  him  directly  in  contact  with, 
the  tracks  of  the  ammuuitlon  hoists,  so  .that, 
if  either  hoist  had  been  in  operation,  he 
could  scarcely  have  failed  to  note  the  fact^l 
If.  however,  he  was  already  on  the  protec- 
tive deck,  he  probably  took  a  side  ladder  to 
the  gallery.  In  which  e'^snt  he  would  have 
been  some  feet  farther  from  the  tracks  of 
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tbe  hoists  and  o^rreBpondln^  lees  Ukely  to 
have .  noticed  whether  elth«r  of  them  was 
then  In  operation.  According  to  the  appel- 
lants' evidence,  a  test  of  the  left  ammunition 
hoist  was  being  made  at  the  time  the-  re- 
spondent was  stnick ;  that  this  test  had  then 
continued  for  about  10  minutes,  during  which 
time  the  hoist  had  made  a  trip  from  the  floor 
of  the  12-lnch  handling  room '  to  the  breech 
of  the  gun  and  back,  the  distance  between 
the  two  points  being  37%  feet,  at  least  once 
in  each  minute.  It  was  shown  that  the  hoist 
was  of  considerable  weight,  and,  running  on 
tracks  similar  to  a  car  as  it  did,  made  a 
noise  so  loud  and  distinct  that  no  one  near 
it  could  fail  to  hear  and  observe  it.  The  re- 
spondent testified  that,  if  the  hoist  was  In 
operation  at  the  time  of  the  injury,  he  did  not 
know  It;  saying  in  answer  to  dlteet  questions 
put  to  him  by  appellants'  counsel  that  he  nei- 
ther saw  nor  heard  it  running.  The  respond- 
ent was  not  directed  to  go  to  any  particular 
place  to  get  the  waste,  nor  was  It  shown 
where  the  waste  was  kiept.  He  was  expect- 
ed apparently  to  find  it  where  he  could,  and 
to  search  the  vessel  until  he  did  find  It  In 
going  to  the  top  of  the  turret,  however,  he 
had  a  choice  of  ways.  He  could  have  gone  to 
the  gallery  above  the  protective  deck  by  the 
route  he  did  take,  and  th«i  have  passed  into 
the  turret  pan  by  way  of  the  right  hand 
opening  Instead  of  the  left,  or  he  could  have 
gone  to  another  part  of  the  ship  and  ascend- 
ed on  ways  there  provided,  either  of  which 
wonld  have  afforded  him  a  safe  route. 

The  appellant  moved  for  a  nonsuit  at  the 
conclusion  of  the  respondent's  case  In  chief, 
and  at  the  conclusion  of  the  entire  case  chal- 
lenged the  sufficiency  of  the  evidence  to  jus- 
tify a  verdict  for  the  respondent.  The  mo- 
tion and  challenge  werb  overruled,  and  the 
court's  ruling  in  so  doing  conptitutes  the  prin- 
cipal errors  assigned.  It  Is  the  appellants' 
contention  that  the  respondent  was  guilty  of 
contributory  negligence  In  that  be  had  a 
choice  Of  ways  equally  available  to  him  by 
which  to  reach  the  upper  deck  of  the  vessel, 
only  one  of  which  was  dangerous,  and  that 
he  voluntarily  chose  the  dangerous  way.  In 
support  of  the  contention  Lewis  r. '  Simpson, 
3  Wash.  St  "641,  29  Pac.  207,  Hoffman  y. 
American  Foundry  Co.,  18  Wash.  287,  51  Pac. 
585,  Stratton  v.  Nichols  Lumber  Cd.,  39 
Wash.  323,  81  Pac.  831,  109  Am.  St  Rep.  881, 
and  Bundy  v.  Union  Iron  Works,  46  W*^**- 
231,  89  Pac.  545,  and  kindred  cases  announ- 
cing a  doctrine  similar  to  that  announced  in 
these  cases  are  cited.  These  cases  do  main- 
tain the  principle  that  when  a  servant  has  a 
choice  of  ways  of  doing  his  work,  the  one 
fraught  with  peril  and  the  other  safe,  and 
voluntarily  adopts  the.  dangerous  way,  he  is 
guilty  of  contributory  negligence.    But  these 


cases  are  all  based  on  the  amnmption  that 
the  servant  has  knowledge  of  the  conditions 
surrounding  his  woirk,  and  chooses  the  dan- 
gerous way,  or  dangerous  method  of  doing 
the  work,  with  the  extra  liazacd  in  view.  It 
was  not  so  with  the  sespondent  in  the  case 
at  bar,  unless  we  are  to  ignore  entirely  bis 
own  testimony.  His  evidence  is  to  the  effect 
that  he  did  not  know  that  the  hoist  was  in 
operation  at  the  time  he  attempted  to  pass 
through  the  opening  in  the  turret  pan,  that 
he  bad  seen  It  operated  several  times  before 
this  particular  day,  and  that,  when  it  was 
operated,  it  made  such  a  noise  that  any  one 
near  it  would  observe  it,  but  that  he  neither 
saw  nor  heard  it  (m  this  occasion.  If  this  be 
true,  he  was  net  guilty  of  negligence.  The 
ways  were  alik^  and  equally  free  from  dan- 
ger when  the  hoists  were  not  in  use,  and  be 
had  no  more  reason  to  suspect  danger  from 
the  one  way  than  from  the  other.  Such  be- 
ing the  case,  his  choice  of  the  dangerous  way 
was  accidental  rather.- than  voluntary,  and  he 
is  not  to  be  held  negligent  because  of  an  ac- 
cidental selection  of  the  dangerous  way. 
He  stood  in  the  position  of  a  servant  who 
had  been  directed  to  work  in  a  dangerous 
place  without  being  warned  of  the  danger. 
He  did  not  assume  the  risk  of  injury.  That 
risk  was  on  the  master  because  of  its  failure 
to  warn  him  of  the  danger  to  be  encounter- 
ed in  taking  that  particular  way.  Ramm  r. 
Hewitt-Lea  Lumber  C*.,  49  Wash.  2«8,  ©4 
Pac.  1081. 

I'he  appellants  urge,  however,  that  it  was 
proved  beyond  question  that  the  hoist  was 
in  operation,  and  that  this  court  should  not 
permit  the  respondent  to  assert  that  he  had 
no  knowledge  of  the  fact  But  this  conrt 
cannot  assume  that  it  was  established  beyond 
question  that  this  hoist  was  In  operation ' 
while  the  respondent  Wais  ascending  the  lad- 
ders to  the  opening  at  which  he  was  Injured. 
That  fact  depends  upoii  the  memory  of  wit- 
nesses, and  is  contradicted  in  the  record  by 
the  respondent's  evidence.  The  question  was 
one  therefore  for  the  jury  and  trial  court, 
and,  since  they  found  against  the  contention, 
this  court  has  no  rightful  -Warrant  to  inter- 
fere with  the  finding. 

It  is  contended  that  the  award  of  damages 
Was  ezce8Biv,e.  The  accident  fractured  the 
respondent's  jaw,  and  caused  the  loss  of  his 
left  ear,  leaving  him  disfigured,  and  in  a 
worse  physical  condition  than  he  was  for- 
merly. We  think  the  sum  of  $4,000  not  8o 
disproportionate  to  the  Injury  as  to  warrant 
us  in  interfering  with  the  verdict. 

^e  judgment  will  stand  affirmed. 

RUDKIN,  C.  3.,  and  GOSB,  MODNT, 
CROW,  PARKE2R,  and  DUNBAR,  JJ.,  con- 
cur. 
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STATE  ex  rel.   MIL.WAUKEB  TERMINAL 

RT.   CO.   V.    SUPERIOR   COURT  OF, 

KING  COUNTY  et  al. 

(Supreme  Coart  o£  Washington.    Oct.  5,  1900.) 

APPEAt.    AND    EbROB    (8    833*)— IlEUKABINQ— 

RioKT  TO  Raise  New  Questions. 

In  a  t-ondemnation  snit,  where  respondent 
in  the  orieinal  brief  contended  that  relator  was 
not  a  railroad  corporation  within  the  eminent 
domain  Btatnte,  that  the  property  sought  to  be 
condemned  was  already  devoted  td  a  public  use, 
and  that  there  was  not  a  sufficient  showing  of 
necessity  of  appropriation,  it  could  not  on  re- 
hearing contend  that  the  condemnation  sought 
was  for  a  private,  and  not  a  public,  use. 

[EU.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cetit.  I>ig.  S  8242;    Dec.  Dig.  1  835.»1 

En  Banc.    On  rebeaijng.    Petition  denied. 
For  former  opinion,  see  103  Pac.  460. 

PER  CURIAM.  The  respondent  has  filed 
a  petition  for  a  rehearing  en  banc,  wherein 
it  seeks  to  raise  tbe  question  that  the  con- 
demnation soagbt  18  for  a  private,  and  not 
a  public,  use.  This  question  was  not  raised 
either  In  the  original  briefs  or  lu  the  oral 
argument,  and  was  not  considered  by  tlie 
court.  The  questions  urged  bj  the  respond- 
ent were:  (1)  That  the  relator  Is  not  a  rail- 
road corporation  within  the  meaning  of  the 
eminent  domain  statute;  (2)  that  the  prop- 
erty sought  to  be  condemned  was  already  de- 
voted to  a  public  use;,  and  (3)  that  there 
was  not  a  sufficient  allowing  of  necessity  at 
appropriation.  We  cannot  sanction  tbe 
practice  of  permittU^  new  questions  to  be 
raised'  in  a  petltioa  for  rehearing,  '  "It  Is 
the  policy  of  tfie  law  to  require  parties  to 
present  all  qaeetlons  In  the  briefs  originally 
filed,  and  .not  to  permit  new  p(^utB  to  be 
made  In  tbe  p^itlon  for  a  rehearing.  The 
rule  adopted  pursuant  to  this  policy  Is  a 
salutary  one,  and'  one  dlt^tated  by  considera- 
tions of  Justice  as  well  as  ot  expediency.  It 
parties,  were  permitted  to  subtnlt  cases  with-, 
out  presenting  all  the  material  points  a  loose 
and  slovenly  practice  would  be  encouraged, 
and  tbe  administration  of  Justice  would  be 
delayed  and  embarrassed.  To  tolerate  such 
a  practice  WQuld  impose  the  duty,  upon  tbe 
oourts  of  examining  and .  deciding  cases  In 
detached  parts,  and  thus  delay  decisions, 
produce  confusion,  ai^  encourage  conduct 
not  consistent  with  fair  dealing  and  good 
morals."    Elliott,  App.  Proc.  f  557. 

Tbe  petition  wl)!  therefore  be  denied. 


B.  SCHADE  BREWING  CO.  v.  FALLS  CTTT 

PICKLE  WORKS  et  al. 
(Supreme  Court  of  Washington.    Oct.  5.  1900.) 

Waters  and  Water  Courses  (j  153*)— Sev- 
e»a;«ce  or  OwNEHsmp. 

Where  one  owning  two  lots  constructed  a 
drain  over  one  lot  from  the  other  to  an  outlet 
and  afterwards  sold  the  lots  to  different  persons, 
the  purchaser  of  the  dominent  lot  was  not  bound 
to  elese  or  remove  the  drain  if  the  right  to  con*' 


tlnne  Itfdid  not  mitinve  th'^  transfer;  'that  beinif 
Cor  the  purchaser  q£  tbe  servient  lot  to  do  if  be 
desired  to  close  it,  , 

I  Ed.  JCole.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  I>ig.  $  172;  Dec.  Dig,  ( 
153.*J 

Department  2.  Appeal  from  Supei'lor 
Court.  gxx>><ui>e  County;.  Henry  L.  Keuuao, 
Judge. 

Action  by  the  B.  Schade  Brewing  Compa.- 
ny  against  tbe  Falls  City  Pickle  Works  and 
others. .  From  a  Judgment  of  nonsuit,  plain- 
tiff appeals.     Affirmed. 

H.  M.  Stepheiis,  for  appellant  L.  L.  West- 
fill,  for  respondent  pickle  W6rks.  Graves, 
Kbset  ft  Grtlves,  for  respondent  Spokane  & 
Inland  Empire  R.  Co.  L.  R.  Hamblen,  F. 
D.  Allen,  and  Harry  A.  Rhodes,  for  respond- 
ent city  of  Spokane. 


PER  OURIAM.  For  some  time  prior  to 
the  year  1902  Cyrus  Happy  was  the  owner  of 
blocks  17  and  IS  lu  one  of  the  additions  to 
tbe  city  of  Spokane.  There  was  a  pond  on 
block  is  and  other  adjacent  lands,  and  by 
permission  of  the  city  Happy  constructed  & 
six-Inch  underground  tile  drain  from  tbia, 
pond  across  Sheridan  street  lying  between 
the  two  blocks  to  a  gulch  In  block  17  leading 
to  tbe  Spokane  river.  Some  time  after  the 
construction  of  this  drain  Happy  conveyed 
block  17  to  one  Frost,  Frost  conveyed  to 
one  Schade^  and  Schade  conveyed  to  the 
plaintiff  the  B.  Schade  Brewing  Company^ 
Block  18,  on  the  other  hand,  was  conveyed 
by  Happy  or  through  mesne  conveyance 
from  Happy  to  the  defendant  Falls  City 
Pickle  Worlcs.  Soon  after  tbe  plaintiff  ac- 
quired title  to  block  17,  It  constructed  a 
brewery  nea.r  the  oqtlet  of  this  drain,  and 
placed  a  manhole  at  the  end  of  the  drain  as 
aonsttrutted  by  -Happy  continuing  tbe  disaf^ 
further  down  Ijowards  the  river.  From' time 
to  time  this  drain  would  clog- up,  and  tbe 
water  from  thd  drain  tindenuined  the  brew- 
ery buildings,  causing  damage  to  the  waUa 
and  floors.  The  present  action  was  Instltuti 
ed  against  tlie  picltle  works  and  the  dty.  ot 
Spokane  t6  ^restrain  them  from  flowing  the 
water  ft^m  tbe  XKind  on  block  IS  obto  block 
17,  and  to  recover  damages  for  past  Injnriesv 
Tbe  idalntief  did  not  claim  any  liability  otf 
tbe  part  of  the  city,  btit  alleged  that  th^. 
pickle  works  claimed  that  the  drain  was  a 
public  sewep  of  the  city,  and  the  dtywas' 
made '  a  party  defendant  to  avoid  a  mtil-' 
tlpMclty  of  suits.  At  or  about  tbe  time  of 
the  commencement  of  tbe  action  the  pickle 
-works  sold  oat  to  the  Spokane  &  Inland  Etn- 
plre  Railroad  Company,  and  the  railroad 
company  was  made  a  party  defendant.  At 
tbe  close  of  the  plaintlfTs  testimony  tbe 
court  graated  a  nonsuit,  and  from  tbe  irtAg" 
ment  of  nonsuit  tbe  present  appeal  Is  pros- 
ecated.     ' 

Tbe  appellant  bas  discussed  at  conslder- 
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able  length  the  qnestlon  of  the  Implied  grant 
and  Implied  reservation  of  easements,  and 
contends  that  upon  the  conveyance  of  block 
17  by  deed  of  general  warranty  -with  cove- 
nants against  Incumbrances  the  right  to  flow 
water  or  maintain  the  drain  from  block  18  to 
block  17  ceased.  The  respond«ita  other 
than  the  city,  on  the  otber  hand,  declare 
that  they  have  no  concern  with  this  abstract 
question;  that  the  drain  was  constructed  by 
the  common  grantor  of  the  two  blocks;  that. 
If  the  appellant  desires  to  close  the  drain, 
It  must  do  BO  at  its  own  expense;  that  the 
respondents  did  not  construct  the  drain,  and 
are  under  no  obligatlMi  to  abate  or  close  It; 
This  latter  contention  In  our  opinion  must 
be  sustained.  If  a  property  owner  con- 
Btructs  a  drain  from  one  portion  of  hla  prop- 
erty to  another  for  his  own  convenience,  and 
later  sells  the  dominant  and  servient  estates 
to  different  parties,  no  obligation  rests  on 
the  grantee  of  the  dominant  estate  to  undo 
what  was  done  by  his  grantor.  If  the  right 
to  continue  the  drain  does  not  survive  after 
the  conveyance,  the  burden  rests  upon  the 
grantee  of  the  servient  estate  to  remove  or 
dose  the  drain  rather  than  npon  the  grantee 
of  the  dominant  estate.  Stevens  v.  Stevens, 
11  Mete.  (Mass.)  251,  45  Am.  Dec.  203;  Hodg- 
kins  v.  Farrington,  150  Mass.  19,  22  N.  E. 
75,  6  L.  B.  A.  209,  16  Am.  St.  Rep.  168;  Car- 
ter T.  Page,  26  N.  C.  424.  There  is  nothing 
In  the  record  tending  to  show  that  the 
drain  was  a  pnblic  one,  or  that  the  city  was 
in  any  manner  liable  for  its  construction  or 
continuance. 
The  Judgment  la  therefore  affirmed. 


(E6  Wash.  144) 

LATtinOP  T.  SUNDBERO  et  a). 
(Snpreme  Court  of  Waabington.    Oct.  4,  1909.) 

1.   LlBEI,    AND    SlANDBB    ({    9*)— COIOTONICA- 

noRB  Limxors  Peb  Be. 

Plaintiff,  an  osteopath,  with  an  office  io  a 
certain  building,  sued  other  tenants,  who  were 
physicians,  for  publishing  a  petition  reciting 
that  the  signers,  reputable  phsrstrinns  and  dent- 
ists, occupying  offices  in  the  building,  endeavor- 
ing to  uphold  the  honor  and  dignity  of  their 
profession,  and  desiring  to  encourage  only  the 
best  and  most  desirable  tenants  therefor,  were 
emphatically  opposed  to  tbe  indiscriminate  rent- 
al of  offices  in  the  building  to  osteopaths,  neuro- 
paths, autopatbs,  chiropractors,  uptomtereista, 
unprofensional  masseurs,  criminal  practitioners, 
medical  institutes,  advertising  specialists,  pat- 
ent medicine  fakirs,  quacks,  charlatans,  and 
other  (randulent  concerns,  and  that  they  de- 
manded the  removal  of  all  sach  persons  now 
holding  offices  in  the  building  and  the  exclusion 
therefrom  of  all  such  undesirable  tenants  in  the 
future.  Beld,  that  snch  writing  carried  an  in- 
sinuation that  plaintiff  was  not  a  reputable  phy- 
sician, and  classed  him  with  criminal  practition- 
ers, medical  fakirs,  quacks,  and  charlatans  in 
demanding  his  removal  from  the  building  as  an 
andesirable  tenant,  and  is  therefore  libeions 
per  ae. 

[E<d.   Note.— For  other  cases,   see   Libel   and 
Slander,  Cent.  Dig   {  81 ;    Dec  Dig.  I  9.*] 


2.  litBKL  Ain>  81.AIVDXB  (I  00^*)— PannueoxD 
CoMinrKiOATioNB— ABuai  or  Pbithjeos. 
Certain  physicians  in  an  office  building  pt^ 
pared  a  petition  to  the  owners  for  the  expulsion 
of  tenants  described  as  osteopathy  neuropaths, 
autopaths,  chiropractors,  nptomtereists,  unpro- 
fessional maaeeuts.  criminal  practitioners,  medi- 
cal institntes,  edvertlsing  specialists,  patent 
medicine  fakirs,  quacks,  charlatans,  and  other 
fraudulent  concerns.  The  publication  was  not 
confined  to  the  parties  in  interest,  but  was  given 
to  tbe  newspapers  and  published  at  large,  and 
the  communication  Itself  went  far  beyond  tbe 
necessities  of  the  case.  Held  that,  even  though 
tbe  communication  would  he  otherwise  privileg- 
ed, privilege  was  no  defense  to  an  action  for 
libel  Instituted  by  an  osteopathic  physician  oc- 
cupying offices  in  the  building. 

(Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  (  139;    Dec.  Dig.  {  50%.*1 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Arthur  E.  Griffin, 
Judge. 

Action  by  C.  F.  Latbrop  against  John  G. 
Sundberg  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and  re- 
manded, with  Instructions. 

WlUett  &  WUlett,  for  appellant  McBai>' 
ney  &  Cnmmlngs,  for  respondents. 

FULLBRTON,  J.  This  la  an  action  tor 
libel.  In  hla  complaint  the  appellant,  who 
was  plaintiff  below,  alleged  that  he  waa  a 
regular  graduate  osteopath  from  a  school  of 
osteopathy,  holding  a  doctor's  degree  aa  an 
osteopathic  physician  from  such  school;  tiiat 
at  the  time  of  filing  his  complaint  be  waa, 
and  for  a  long  time  prior  thereto  had  been, 
practicing  his  profession  In  Seattle,  In  the 
state  of  Washington,  having  his  office  In  the 
Eltel  Building,  in  such  city,  which  building 
was  owned  by  the  respondent.  Crane  Realty 
Company;  that  on  or  about  March  16,  1908, 
the  respondents  published  and  circulated  of 
and  concerning  him  In  his  business  and  pro- 
fessional capacity  a  petition,  addressed  to  the 
owners  of  the  Eltel  Bnllding,  In  the  follow- 
ing words:  "We,  the  following  reputable 
physicians  and  dentists,  occupying  offices  In 
the  Eltel  Building,  endeavoring  to  uphold  the 
honor  and  dignity  of  our  professions  and  de- 
siring to  enconrage  only  the  best  and  most 
desirable  tenants  for  our  office  building,  and 
thereby  conserve  the  best  Interests  of  the 
public  at  large,  are  most  emphatically  op- 
posed to  the  Indiscriminate  rental  of  offices 
In  this  building  to  osteopaths,  neuropatha, 
autopatbs,  chiropractors,  uptomtereista,  na- 
profeeslonal  masseurs,  criminal  practitioners, 
'medical  Instltutea,'  advertising  'spedallsts,' 
patent  medicine  fakirs,  quacks,  charlatans, 
and  other  fraudulent  concerns.  We  there- 
fore demand  tbe  removal  of  all  such  persons 
now  holding  offices  in  this  building  and  the 
exclusion  therefrom  of  all  such  undesirable 
tenants  In  tbe  future."  He  further  alleged 
that  the  signers  of  the  petition  delivered  a 
copy  thereof  with  their  names  attached 
thereto  to  R.  O.  Shrader  and  the  Crane  Real- 
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tj  Company,  and  that  these  peraona  cansed 
the  same  to  be  circulated  and  published.  He 
then  alleged  that  the  respondents  intended 
by  the  publication  to  and  did  charge  him 
with  being  a  quack  and  a  charlatan  in  his 
profession,  and  with  operating  a  fraudulent 
concern,  and  with  being  an  undesirable  ten- 
ant ;  and  that  such  charges  were  false  and  un- 
tme,  and  wpre  made  willfully,  without  Just 
caose  or  excuse,  and  for  the  purpose  of  In- 
jnring  and  destroying  the  appellant's  good 
name,  and  to  expose  liim  to  hatred,  con- 
tempt, and  ridicule,  etc.,  and  that  by  reason 
thereof  he  has  suffered  damages  In  the  sum 
of  |7S,000.  To  the  complaint  a  demurrer  was 
Interposed  by  the  respondents,  which  the 
trial  court  sustained.  The  appellant  there- 
upon elected  to  stand  on  the  complaint,  when 
H  Judgment  of  dismissal  and  for  costs  was 
entered  against  him.  This  appeal  was  taken 
therefrom. 

The  record  does  not  disclose  the  ground 
■upon  which  the  trial  Judge  sustained  the  da- 
.lurrer  to  the  oomplnlnt,  but  counsel  in  this 
court  contend  that.lt  was  properly  sustained 
for  two  reasons:  First,  that  the  writing  on 
which  the  action  is  founded  is  not  libelous; 
and,  second,  if  it  be  held  to  be  libelous,  it 
must  be  held  to  be  privileged.  That  the  writ- 
ing is  libelous  per  se  it  has  seemed  to  us 
there  can  be  but  little  question.  In  order  to 
constitute  a  cItH  libel  per  se.  It  Is  not  neces- 
sary that  the  words  published  should  In- 
TOlre  an  Imputation  of  crime.  It  is  enough 
that  they  be  of  such  a  nature  tliat  the  court 
can  presume  as  a  matter  of  law  that  the; 
will  tend  to  disgrace  the  party  of  whom 
they  are  published,  or  hold  him  up  to  public 
ridicule,  or  contempt,  or  cause  him  to  be 
shunned  or  avoided.  25  Cyc.  250  et  seq.  The 
published  article  In  question  here  tends  to  do 
all  this.  If  it  does  not  tend  to  do  more.  It 
carries  an  insinuation  that  the  appellant  is 
not  a  reputable  physician,  or  one  endeavoring 
to  uphold  the  honor  and  dignity  of  the  pro- 
fession. It  classes  him  with  criminal  prac- 
titioners, patent  medicine  fakirs,  quacks, 
charlatans,  and  other  fraudulent  concerns. 
It  demands  bis  removal  from  the  building  in 
which  he  has  his  office  as  an  undesirable 
tenant,  and  demands  that  In  the  future  he  be 
excluded  therefrom.  Clearly  this  is  libelous 
per  se  if  published  of  and  concerning  the 
appellant,  and  he  is  engaged  in  a  reputable 
practice,  and  that  it  was  published  of  and 
concerning  th«  appellant  and  that  his  prac- 
tice is  reputable,  was  distinctly  alleged  in  the 
complaint 

In  Elmergreen  v.  Horn,  U5  Wis.  385,  91 
N.  W.  973,  the  libel  charged  was  the  follow- 
ing: "Mr.  WelEse  may  as  well  give  up  the 
fight  against  dear  Samlvel.  We  had  suppos- 
ed that  Welsse  had  at  least  a  fighting  chance, 
U  not  an  absolutely  sure  thing.  But  here 
comes  'Doctor'  Ralph  Elmergreen,  the  spick 
and  span  practitioner,  who  says  that  it's  all 
off,  and  that  all  the  powers  of  Hades  can't 
•pievent  8am's  rejection.  The  harden  of 
104  P.— 12 


the  doctor's  refrain  is  vindication — for  Sam- 
my. It  appears  that  some  untruthful  Demo- 
crat misquoted  Sam's  Hartford  speech — par- 
ticularly that  portion  of  It  concerning  the 
regulation  of  trusts.  \Ve  do  not  know  what 
Barney  said  about  trusts;  neither  do  we 
cara  Sufficient  be  it  that  we  do  not  look 
to  a  quack  to  set  us  right  in  the  matter.  But 
listen  to  the  doctor:  'His  (Barney's)  old- 
fashlonnesB  is  of  the  Abe  Lincoln  type.  He 
is  a  patriot,  not  a  partisan.  He  never  stoops 
to  misrepresentation,  exaggeration  or  trick- 
ery to  gain  votes.  Mr.  Barney  is  an  honest 
man,  a  sincere  man,'  etc.,  etc.,  ad  nauseam."* 
This  was  held  not  libelous  per  se  by  the  trial 
Judge,  and  an  appeal  taken  from  the  ruling. 
Commenting  thereon,  the  appellate  court 
said:  "Candor  compels  us  to  say  that  we 
cannot  discover  any  doubt,  approaching  the 
boundaries  of  reason,  as  to  whether  the  term 
'quack'  was  used  with  reference  to  plaintiff 
in  his  capacity  as  a  physician  and  surgeon. 
Look  at  the  words,  'Here  comes  "Doctor" 
Ralph  Elmergreen,  the  spick  and  span  prac- 
titioner.' Note  the  significance  of  the  inclo- 
sure  of  the  word  'Doctor'  In  quotation  marks. 
Indicating  that  the  writer  wished  to  dignify 
the  plaintiff  by  the  title  of  doctor  in  no  other 
sense  than  tliat  he  was  so  called  or  held  him- 
self out  to  the  world  as  such.  Note  the  ex- 
planatory words  immediately  following  the 
words  '  "Doctor"  Ralph  Elmergreen,  the  spick 
and  span  practitioner.'  Do  they  not  indicate 
a  clear  purpose  to  speak  of  appellant  as  a 
pretender,  a  person  depending  upon  his  ap- 
pearance and  assumption  to  be  a  doctor,  and 
not  upon  his  qualifications  as  such.  That  is 
followed  by  language  indicating  that  appel- 
lant had  endeavored,  by  some  publication,  to 
correct  a  report  deemed  by  him  to  be  false  as 
to  what  was  said  by  Mr.  Samuel  Barney,  the 
candidate  for  Congress,  in  a  political  address 
delivered  by  him.  In  connection  with  an  ex- 
pression to  the  effect  that  the  writer  did  not 
know  or  care  what  Barney  in  fact  said  oc- 
'^urs  this:  'Sufficient  be  it  that  we  do  not 
leek  to  a  quack  to  set  us  right  in  the  matter.' 
Taking  the  language  all  together,  with  the 
same  certainty  as  it  refers  to  plaintiff  as  a 
doctor,  it  refers  to  him  as  a  quack  doctor,  as 
a  mere  pretender  In  his  profession,  a  person 
not  possessing  the  skill  of  a  reputable  practi- 
tioner of  medicine,  though  assuming  to  have 
such  skill."  So,  in  this  case,  while  it  Is  not 
directly  charged  that  the  appellant  is  a  crimi- 
nal practitioner,  patent  medicine  fakir,  quack, 
charlatan,  or  a  fraudulent  concent,  he  Is 
classed  with  them,  and  such  Is  the  evident 
meaning  of  the  language  employed. 

The  claim  tliat  the  publication  Is  privileg- 
ed is  equally  without  foundation.  It  is 
thought  to  be  privileged  because  It  was  a 
communication  concerning  a  matter  In  which 
the  communicants  had  an  Interest  and  was 
made  to  another  having  a  corresponding  in- 
terest. But,  if  the  facts  Justified  this  con- 
tention, we  think  that  the  allegRtions  of  the 
complaint  show  such  to  abase  of  the  prirl- 
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lege  as  to  Jnsttfy  a  re<»Tery  If  proven.  The 
publication  was  not  confined  to  the  parties  In 
interest  It  was  given  to  the  newspapers  and 
published  to  the  world  at  large.  Tlie  inter- 
ests of  the  respondents  did  not  reqnire  pub- 
lication In  this  manner,  and  to  so  publish  it 
was  an  abuse  of  the  privilege.  But,  more 
than  this,  the  communication  Itself  went  far 
beyond  the  necessities  of  the  case.  If  the 
appellant's  methods  of  practice  were  repu- 
table, although  disagreeable  to  the  respond- 
ents, they  have  no  Interest  which  authorizes 
them  to  class  him -with  disreputable  practi- 
tioners even  in  a  communication  that  was 
otherwise  privileged. 

The  complaint  states  a  cause  of  action. 
Hie  Judgment  appealed  from  is  reversed  and 
remanded,  with  instructions  to  reinstate  the 
case,  and  require  the  respondents  to  answer 
to  the  merits  of  the  complaint 

RUDKIN,  O.  J.,  and  CHADWICK,  GOSE, 
and  MORRIS,  JJ.,  concnr. 

) 

(S6  Wash.  1«S) 
NORTHEICT  PAQ  RX.  CO.  v.  PIERCE 

COUNTI  et  al. 

(Supreme  Oonrt  of  Washington.    Sept  80, 

1900.) 

1.  Taxation  ({  450*)  —  Iniebfkbenck  with 

ASSESSUKNT— GBOUNDB. 

Fraud,  capriciousness,  or  want  of  the  ex- 
ercise of  an  honest  judgment  by  tax  officers,  is 
ground  for  interfering  with  their  action,  if  the 
assessmeut  made  is  grossly  disproportionate  to 
the  property's  value,  or  unequal  when  compared 
with  the  assessment  of  other  like  property;  but 
mere  overvaluation  unless  the  excess  Is  so  groes 
as  to  impute  fraud  to  the  assessor,  iS'  not  grotind 
for  interference. 

„(Ed.  Note.— For  other  casea,  see  Taxation, 
Cent.  Dig.  i  815 ;  Dec.  Dig.  {  459.*1 

2.  TAJtATi6N  (8  319*)  — Amount  of  Assess- 
ment—Pbescmption  IN  Favob  of. 

The  tax  assessor  in  making. valuations  sots 
in  a  gnasi  judicial  capacity,  -and  the  law  pre- 
sumes that  he  has  acted  properly,  which  pre- 
■nmptlon  is  liberal,  and  requires  clear  evidence 
to  be  overthrown. 

[Ed.  Note.— For  other  cases,  see  T^xatten, 
Dec.  Dig.  i  810;*   Etvidence,  Cent  Dig.  S  106.] 

8.  Taxation  (J  611*)  —  Akoxtht  ot  Assbss- 

MENX— Fraud. 

In  a  suit  to  enjoin  collection  of  taxes,  the 
presumption  of  fraud  that  might  arise  from 
the  fact  that  plaintiff's  property  Is  assessed  at 
a  higher  valaatioB  than  a  similar  tract  owned  by 
Another  is  not  concloaive  of  overvalnation,  in 
the  light  of  evidence  indicating  rather  that  the 
latter  property  is  underassessed  than  that  the 
former  is  overassessed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  1252;  Dec.  Dig.  t  611.*] 

4.  Appeal   and   Ebbob  ({   lOOO*)— RiVnw— 

QuKsrriONS  of  Fact. 

As  the  question  is  one  of  weight  of  evidence, 
the  Supreme  Court  is  without  warrant  to  over- 
turn the  amount  of  a  tax  assessment  allowed 
to  stand  by  the  trial  Jndge  ia  a  soit  to  enjoin 
collection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  3970-3978;  Dec  Dig.  i 
1009.*] 


Department  irAjppeJil  friJiS'iSuperlor  Court, 
Fierce  County ;  W.  O.  Chapman,  Judge. 

Action  by  the  Northern  Pacific  Railway 
Company  against  Pierce  Ootintjr  and  another. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

See,  also,  07  Pac.  1090.  ,^ 

Gea  T.  Reid  and  J.  W.  Qalck,  for.  appe^ 
lant  J.  Ik  McMurray  and  B.  0>  RowiamU 
for  respondent!.  - 


FULLERTON,  J»  The  appellant,  Northern 
Pacific  Railway  Company,  bropght  tU»  ac- 
tion against  Pierce  county  and  Its  treasurer 
to  restrain  the  collection  of  oertala  taxes  lev- 
led  by  the  respondent  county  on  lands,  desig- 
nated upon  the  assessment  rolls  as  blocks  67 
to  "Tl,  inclusive,  less  the  right  of  way  ot  tba 
Northern  Padflc  Railway  Company.  In  Its 
complaint  the  appellant  alleges  that  It  Is  the 
owner  of  the  blocks  mentioned,  and  that  the 
same  are  partly  occupied  by  railway  tcadu, 
of  which  It  is  also  the  owner;  that  la  the 
year  1907,  as  required  by  the  laws  of  ths 
state  of  Washington,  it  retmned  to  the  assess- 
or of  Pierce  county  a  list  of  the  main  and 
side  tracks  owned  by  it  in  PJ^erce  county.  In 
which  was  included  the  tracks  on  the  blocks 
before  mentioned,  and  that  such  tracks,  to- 
gether with  the  land  occupied  by.  them,  were 
duly  listed  by  the  assessor  as  part  of  the 
company's  right  of  way,  and  a  tax  duly  lev- 
ied thereon,  which  tax  the  company  paid; 
that  In  placing  a  value  for  taxation  on  the 
portions  of  the  blocks  not  einbraced  within 
the  right  of  way  the  assessor  inadvertently, 
through  mistake  and  oversight,  omitted  to 
deduct  from  the  value  of  the  within  blocks 
the  value  of  that  portion  occupied  by  tracks, 
but  In  making  such  assessment  fixed  the  val- 
ue on  the  portion  not  occupied  by  tracks  at 
a  sum  equal  to  the  value  intended  to  be  plac- 
ed upon  the  entire  blocks;  Qiat  by  reason  of 
the  Inadvertence,  mistake,  and  oversight  of 
the  assessor  there  bad  been  in  fact  a  double 
assessment  of  the  coinpany's  property  before 
described ;  that  its  property  had  been  assess- 
ed for  the  sum  of  $781,400,  whereas  l|s  actual 
value  was  but  $156,273;  that  the  valuation 
placed  on  the  property  by  the  assessor  was 
grossly  In  excess  of  the  actual  value,  and 
grossly  In  excess  of  the  valuation  placed  by 
the  assessbr  on  like  property  sltnllarly  situat- 
ed, and  that  the  tax  levied  thereon  consti- 
tutes an  unfair,  unequal,  and  grossly  exces- 
sive tax;  that  the  total  tax  charged  against 
the  property  mentioned  is  the  sum  of  $'28,- 
208.64,  whereas  the  proper  amount  charge- 
able is  the  sum  of  $5,641.45,  which  total  Bum. 
with  Interest  and  penalties,  the  company  had 
tendered  to  the  assessor,  and  stood  at  all 
times  ready  and  willing  to  pay.  It  thereup- 
on prayed  that  the  county  be  required  to  a(s 
cept  the  sum  of  $5,641.45,  with  Interest  and 
penalties.  In  lieu  of  all  taxes  against  the 
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property  described,  atid  cancel  all  addltlataal 
charges,  and  that  the  prdperty  be  declared 
free  and  deoc  of  all  Uena  on  aeooant  ol 
taxes.  The  connty  and  Its  treasorer  answer- 
ed the  complaint,  denying  ttyat  the  appellanfa 
property  had  been  daabty  aaseBBedt.or  aneas- 
ed  In  a  sam  grossly  in  ezoess  of  its  value,  or 
OTerassessed  in  any  manner,  and  pleading  af - 
fiimatiTely  that  the  property  had  been  valued 
for  taxation  at  the  amas  naiaed  In  the  com- 
plaint, in  the  year  1906,  for  the  bleimlai  pe- 
riod provided  by  Btatute>  and  a  tax  levied 
thereoa  for  the  year  1906,  which  tax  the  apr 
pellant  had  paid ;  that  no  change  was  made 
la  the  valuation  of  the  property  Xor  1907,  and 
the  valuation  complained  of.  as  excessive  in 
that  year  was  the-  valuatioa  acc^ted  by  the 
appellant  for  the  preceding  year.  On  the 
issues  thus  made  a  trial  was  had,  which  re- 
salted  in  a  judgment  of  dismissal  of  the  ap- 
pellant's action. 

There  was  no  direct  evidence  of  loadver- 
tenoe,  mistake,  or  oversight  qn  the  part  at 
the  assessor,  nor  was  there  any  direct  evi- 
dence tending  to  show  that  a  doable  assesa- 
m«>t  had  been  made  of  a  part  of  the  prop- 
erty described.  On  the  contrary,  the  assessor. 
when  pat  upon  the  witness  stand,  and  inter- 
rogated conoemlng  the  method  pursoed  in 
making  the  particular  assessment,  testided 
that  he  bad  no  independent  recollection  of  the 
matter  at  all,  and  the  assessment  roll,  when 
prodneed,  showed  that  the  assessment  did 
not  Include  that  port  of  the  several  blocks 
covered  by  the  railway  tracks  and  assessed 
as  a  part  «f  the  appellant's  right  of  way. 
The  appellant,  hov«ver,  sought  to  prove  Its 
case  by  showing  that  the  property  was  gross- 
ly overvalued  as  compared  with  its  real  val- 
ue and  the  assessed  value  of  like  property  of 
another  owned  In  the  same  situation.  To 
that  end  it  showed  that  the  property  of  the 
Paget  Sound  Flouring  Mill  Company,  which 
owned  1.8  acres  in  the  north  part  of  block  | 
71,  was  assessed  at  |32,4P0,  or  at  the  rate  of 
118.000  per  acre,  while  its  own  pact  of  the 
block,  consisting  of  2Mi  acres,  was  assessed 
at  156,300,  or  at  the  rate  of  $25,133  per  acre. 
It  showed,  furthermore,  that  its  holdings  in 
these  several  blocks  outside  of  Us  right  or. 
way  had  been  assessed  at  amounta  ranging 
from  92$,133  per  acre  la  block  71  to  some- 
thing over  $30,000  per  acre  in.  block  07, 
whereas  its  tax  oosuulsaloner  testified  that 
a  fair  average  value  of  the  entire  tract  was 
$10,000  per.  acre.  It  appeared  also  that  the 
assessor  parported  to  assess  the  land  at  only 
60  per  cent  of  its,  actual  value.  On  the  oth- 
er hand,  the  county  put  in  evidence  testimony 
to  show  that  the  bipeds  were  chiefly  valuable 
because  of  their  situation,  covering  as  they 
do  the  principal  ifrater  frontage  of  the  city 
of  Tacoma,  and  being  desirable  for  docks, 
wharves,  aqd  warehouse  sites. ,  It  alsp  put  up- 
on the  stand  four  w.ltnesses  who  qualitled 
themselves  to,  testify  as  to  the  value  of  the 


particular  tracts.  One,  a  Mr.  Hellar,  placed 
a  valuation  on  the  property  sobstantlatly  in 
ficcord  with  that  appearing  on  the  assess- 
ment rolls ;  another,  a  Mr.  Miller,  valued  the 
property  at  from  $50,000' to  $80,000  per  acre; 
and  the  two  others,  a  Mr.  Mettler  and  a  Mr. 
Rallsback,  placed  a  valuation  thereon,  of  from 
$75,000  to  $100,000  per  acr& 

The  circumstances  Under  which  the  courts 
are  authorized  to  Interfere  with  on  assess- 
ment of  property  made  by  the  assessing  ottt- 
c&n  has  frequently  been  a  subject  for  con- 
sideration by  this  court.  In  Templeton  v. 
Pierce  County,  25  Wash.  3T7,  65  Pac.  553,  the 
decisions  rendered  prior  to  that  time  were 
summarized,  and  the  principles  governing  the 
action  of  the  court  were  restated.  It  was 
there  said  that  fraud,  capridousness,  or  want 
of  the  exercise  of  an  honest  judgment  on  the 
part  of  the  assessing  oflScers  was  ground  for 
interfering  wtlh  the  action  of  the  officers  if 
the  assessment  made  was  grossly  dispropor- 
tionate to  the  value  of  the  property  assessed, ' 
or  unequal  when  compared  with  the  assess-,; 
ments  on  other  property  of  like  kind;  but 
that  mere  overvaluation,  unless  the  excess 
was  so  gross  as  to  Impute  fraud  on  the  part 
of  the  assessing  officer,  was  not  a  ground  for 
interference;  that  the  assessor  in  placing 
valuations  upon  property  acts  In  a  quasi  judi- 
cial capacity,  and  the  law  presumes  that  he 
has  performed  his  duty  in  a  proper  aumner : 
that  this  presumption  is  liberal,  and  the  evi- 
dence to  overthrow  It  must  be  clear.  The' 
same  principles  are  enunciated  In  subsequent 
cases.  Miller  v.  Pierce  County,  28  Wash.  IIU^ 
68  Pac.  358 ;  Henderson  v.  Pierce  County,  37  . 
Wash.  301,  70  Fac.  617;  Dickson  v.  County 
of  Kittitas,  42  Wash.  429,  84  Pac.  855.  Test- 
ed by  these  principles,  there  would  seem  to ' 
be  no  cause  for  Interference  with  the  a,sse8B- , 
mcnt  complained  of  heire.  .There  Ls  no  direct 
evidence  of  fraud,  caprlciousness,  or  want  or 
an  exercise  of  an  honest  judgment  on  the 
part  of  the  assessor,  and  tb^  presumption  <]t ' 
fraud  that  might  arise  from  the  fact  that  the 
railroad's  property  is  assessed  at  higher  val- 
uation than  the  similar' tract  oivned  by  the 
Puget  Sound  Flouring  Mills  doO^^any-  Is  not 
conclusive  of  overvaluation,  in  the  light,  ef 
the  evidence  as  to  values  glyeo  by  .the  wit-, 
nesses.  This  evidence  would  rather  indicate 
that  the  property  9f  the  flouring  mi,ll  coot- 
pany  was  underassessed  than  that  the  rail- 
road's property  was  overassessed.  And  since 
the  question  is  one  to  be  determined  l^rom 
the  weight  of  the  evidence,  we  feel  that^  in- 
asmuch as  the  trial  judge,  who  bad  the  wit- 
nesses before  him,  and  knew  their  standing 
as  men  of  capacity  and  judgment,  saw  fit  to 
allow  the  assessment  to, stand,  we  have  no, 
warrant  to  overturn  it. 

The  judgment  is  aflirmed. 

EUDKIN,  C  J.,  and  CHADWigK.'  and 
tiO&B,  JJ.»  concur. 
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VANCOUVER    WATERWORKS    CO.   T. 
CI<ARKB  COUNTY  et  al. 

(Supreme  Coart  of  WaBhington.    Sept  30, 
1900.) 

1.  Taxatiow  (I  348*)— Assessment— OvKBVAir 

TJATION. 

That  fanning  lands  in  the  vicinity  of  lands 
containing  springs  used  to  supply  a  city  with 
water  are  assessed  for  taxation  at  a  much  lower 
valuation  does  not  show  overvaluation  of  the 
latter  lands. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {  589 ;    Dec  Dig.  3  348.*] 

2.  Taxation  ({  348*)— AssEssMENT-OvEKVAir 

T7ATION. 

That  other  lands  containing  springs  are  as- 
sessed for  taxation  at  a  much  lower  valuation 
than  lands  containing  springs  used  to  supply  a 
city  with  water  is  no  evidence  of  the  overvaloa- 
tion  of  the  latter  lands,  without  a  showing 
that  the  springs  on  the  former  lands  are  in  de- 
mand for  a  use  similar  to  that  of  the  springs 
on  the  latter  lands. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  589;  Dec.  Dig.  f  348.*] 

8.  Taxation  (8  348*>— Assessment— Ovebvai> 

UATION. 

The  mere  &ct  that  springs  could  be  used 
to  supply  a  city  with  water,  not  that  there  was 
any  demand  for  their  use  for  that  purpose,  o~ 
for  any  other  that  made  them  of  value,  ia  too 
remote  to  afford  a  basis  of  comparison  of  the 
assessment  for  taxation  of  the  laiids  whi,ch  con- 
tained, and  other  lands  containing,  spriugs  used 
to  supply  the  city  with  water,  so  as  to  show 
an  overvaluation  of  the  latter  lands. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  688;   Deo.  Dig.  |  848.*] 

4.  Taxattow  (S  3U9*)— Amount — Assessmbht 
.^Presumption  in  Fa  yob  of. 

The  tax  assessor  in  making  valuations  actt 
111  a  quasi  judicial  capacity,  and  the  law  pre- 
sumes that  he  has  'acted  properly,  which  pre- 
sumption is  liberal,  and  requires  clear  evideuo* 
to  be  overthrown. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  527-529,  532-534;  Dec  Dig.  I 
319;*   Evidence,  Cent  Dig.  i  106.] 

D^artment  2.  Appeal  from  Superior  Court, 
Clarke  County ;  O.  V.  Linn,  Judge. 

Action  by  the  Vancouver  Waterworks  Com- 
pany against  Clarke  County  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed- 

Rands  &  Connor  and  A.  L.  Miller,  for  ap- 
pellant   Jas.  P.  Stapleton,  for  respondents. 

PER  CURIAM.  The  appellant  owns  and 
operates  a  system  of  waterworks,  with  which 
it  supplies  the  city  of  Vancouver,  Wash.,  and 
the  inhabitants  thereof,  with  water.  During 
the  year  1005-1906  its  property  was  assessed 
at  a  rate  which  It  deemed  greater  proportion- 
ally than  that  at  which  surrounding,  con- 
tiguous, and  like  property  in  Clarke  county 
was  assessed.  It  appeared  before  the  board 
of  equalization  and  protested  against  the  as- 
sessment, but  succeeded  in  securing  only  a 
partial  reduction.  It  thereupon  began  the 
pi^sent  action  in  the  superior  court  of  Clarke 
county,  to  secure  a  further  reduction.    Judg- 


REPOBTBR. 


fWash. 


m&at  went  against  It  in  tliat  court,  and  it  baa 
appealed  the  case  here. 

The  evidence  on  wlildi  the  appellant  relies 
is  somewhat  meager.  From  the  testimony  of 
the  manager  of  the  appellant  company,  who 
was  the  only  witness  called,  it  can  l>e  gather^ 
ed  that  the  company  owns  two  tracts  of  land 
lying  some  five  miles  distant  from  the  city  of 
Vancouver,  the  one  containing  9.27  acres, 
and  the  other  11  acres;  that  on  these  tracts 
are  located  the  springs  which  furnish  the 
supply  of  water  which  the  company  distrib- 
utes to  Its  consumers.  It  further  appears 
that  the  assessor  did  not  assess  the  appel* 
lant's  plant  as  one  complete  whole,  but  as  if 
composed  of  several  distinct  parts,  valuing 
the  tracts  containing  the  springs  at  $5,000 
eadi,  and  the  franchise  which  the  appellant 
has  from  the  city  of  Vancouver  at  |10,000. 
It  also  appeared  that  the  mains  and  pipes 
through  which  water  was  carried  and  distrib- 
uted, and  tertaln  o^her  property  of  the  coi  - 
pany,  were  valued  separately,  but  at  what 
figure  does  not  appear  in  the  record.  Nor 
does  It  appear  what  the  assessment  upon  the 
property  was  as  ai  whola  Nor  Is  there  any 
evidence  in  the  record  as  to  the  value  of  the 
appellant's  plant,  other  than  what  uilgbt  be 
Inferred  from  the  fact  that  it  was  bonded  for 
$100,000,  had  a  gross  income  for  the  year  1900 
of  something  over  $20,000,  and  tl»at  the  oper- 
atlng  expenses  for  the  same  year  were  $5,- 
142.48.  The  appellant  did  introduce  evidence, 
however;  tending  to  show  that  other  lands  in 
the  vicinity  of  its  own  tracts  were  assesRed  at 
from  $14  to  $32  per  acre,  two  or  three  ot 
which  contained  springs  which  the  witness 
stated  were  of  a  capacity  equal  to  those  be- 
longing to  the  appellant,  and  so  situated  that 
they  could  be  used  to  supply  the  city  of  Van- 
couver with  water.  It  was  also  showh  that 
a  light  and  power  company  and  a  telephone 
company  had  franchises  within  the  city  of 
Vancouver,  and  that  these  franchises  were 
assessed  at  $3,000  and  $5.O0O,  respectively,  as 
against  assessments  of  $10,000  on  the  appel- 
lant's franchise.  There  was  no  definite  evi- 
dence as  to  the  value  of  these  properties,  nor 
as  to  their  gross  or  net  earnings,  nor  their 
relative  value  as  compared  with  the  value  of 
appellant's  property. 

The  appellant's  AnbiseT  In  his  argument  In 
this  court  trtfats  the  several  parts  of  the  ap- 
pellant's property  into  which  the  assessor  di- 
vided them  for  assessment  purposes  as  sep-- 
arate  entities,  and  argues  that  the  foregoing 
evidence  shows  that  the  land  containing  the 
springs,  and  the  franchises  granted  by  the 
city  to  lay  pipes  arid  mains  along  Its  streets, 
are  grossly  overvalued  when  compared  with 
the  assessment  of  property  of  like  kind  and 
character  belonging  to  other  owners.  '  But  it 
has  seemed  to  us  that  the  appellant  has  fal- 
len far  short  of  establishing  these  Cacts. 
Whether  its  property  as  a  whole  is  overas- 
sessed  there  is,  of  course,  no  evidence  at  all. 
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since  neither  the  amoant  of  ItB nniwunierit  nor 
the  value  of  its  property  Is  shown.  It  Is  no 
evidence  of  CTerassessment  to  show  that  land 
In  the  vicinity  of  appelltmt's  land  la  assessed 
for  a  less  amount  than  is  the  appellant's  land, 
without  showing  that  they  are  alike  in.  char- 
acter, and  are  in  demand  for  the  nses  to 
whl«A  the  appellant's  land  is  devoted.  For 
this  reason  land  valuable  for  ordinary  farm- 
ing purposes  cannot  be  Jnstly  compared  for 
assessment  purposes  with  land  containing 
springs  whitli  are  used  to  snpply  a  dty  with 
water.  It  Is  therefore  no  evidence  at  all  tliat 
appellant's  lands  are  overvalued  to  show  that 
Canning  lands  surrounding  it  are  assessed  at 
a  much  less  valuation.  The  appellant's  lands 
do  not  derive  their  value  from  their  use  for 
farming  purposes;  neither  are  they  being  so 
nsed.  Nor  is  It  evidence  that  they  are  over- 
assessed  to  compare  the  amonnt  at  which 
tbey  are  valued  with  ilie  asseasmoit  put  by 
the  assessor  upon  lands  containing  springs, 
without  showing  that  the  springs  are  In  de- 
mand for  a  use  like  or  similar  to  that  for 
which  appellant's  springs  are  used.  But  of 
this  there  was  no  evidence  at  all.  The  wit- 
ness merely  said  that  the  springs  could  be 
used  fpr  furnishing  water  to  Vancouver;  not 
that  fbere  was  any  demand  for  their  use  for 
that  purpose,  or  for  any  other  that  made 
them  of  value.  This  we  think  too  remote  to 
afford  a  basis  of  comparison. 

With  reference  to  the  franchise  the  evi- 
dence was  even  less  satisfactory.  The  wit- 
ness testifying  gave  no  figures  to  support  his 
estimates  of  the  values  of  the  frandUses  of 
the  telephone  company  and  the  Ught  and 
power  company,  and  to  reduce  the  assessment 
on  the  franchise  of  the  appellant  company 
would  be  simply  to  substitute  the  Judgment 
of  the  witness  as  to  the  value  of  the  several 
franchises  for  that  of  the  assessor.  This  we 
are  not  warranted  In  doipg.  The  assessor  In 
placing  valuations  upon  property  for  the  pur- 
pose of  assessment  acts  In  a  quasi  Judicial 
capacity,  and  the  law  presumes  that  he  has 
done  his  duty  In  a  proper  manner;  and,  ai» 
we  said  on  another  occasion,  this  presump- 
tion is  liberal  and  is  not  to  be  overturned  ex- 
cept by  clear  and  convincing  evld^ice.  North- 
em  Pacific  B.  Co.  V.  Pierce  County  (Wash.) 
104  Pac.  178. 

Whether,  therefore,  there  was  an  overas- 
sessment  In  the  Instant  case  Is  not  established 
by  the  record,  and  the  Judgment  will  stand 
affirmed. 


QUINN  V.  REVIEW  PUB.  CO. 

(Supreme  C!ontt  of  Washington.     Sept.  29, 
1909.) 

1.  LinEL  Awn  Slanheb  (i  10*)— Publications 
Actionable  Pes  Sb— Impbofeb  CoNnucT  in 
Office. 

A  newspaper  article,  cbaiKing  that  the  man- 
agement of  the  city  business  had  been  honey- 


combed with  in^deBcy,  Cavoridsm,  and  gia^t; 
that  the  dominatioB  of  the  poblic  woibs  board 
by  the  city  council,  and  the  presence,  until  re- 
cently, in  the  city  engineer's  office  of  one  who 
conducted  it  with  little  regard  for  efficiency  in 
service,  together  with  the  prevalence  through- 
out of  an  iniquitous  and  corrupting  system  of 
political  pull,  had  conspired  to  undermine  the 
integrity  of  the  business  of  the  city  administra- 
tion for  the  profit  of  favored  contractors ;  that 
the  inspection  of  city  improvement  contracts  had 
consisted  one  half  of  idle  pretense  and  the  other 
half  of  deliberate  favoritism,  exercised  in  be- 
half of  contractors  influential  wHb  the  political 
powers  behind  the  foreman  of  inspection,  and 
that  the  present  engineer  was  to  be  commended 
in  securing  the  removal  of  snch  foreman,  and 
thereby  striking  an  effective  blow  at  graft,  and 
another  article  that  the  city  engineer  had  ob- 
tained evidence  against  some  of  the  inspectors 
which  was  unshakable,  and  that  it  was  upon 
such  evidence  that  he  had  discharged  the  fore- 
man of  inspection,  and  that  some  of  the  dis- 
closures proved  the  ingenuity  of  the  contractors, 
while  others  indicated  that  the  skimping  of  ce- 
ment work  was  accomplished  through  the  con- 
fessed negligence  or  collusion  of  the  inspectors 
—charged  the  foreman  of  inspection  with  being 
a  part  of  the  system  of  graft,  and  the  main  one 
through  whom  it  was  accomplished,  and  were 
libelous  per  se. 

[EM.  Note.— For  other  cases,  see  Iiibel  and 
Slander,  Cent.  Dig.  8  91;   Dec.  Dig.  §  10.»] 

2.  LiBBL  AND  Slandeb  (§  50*) — Privileged 
,    CouMuiacATiONS — Conduct  of  Public  Op- 

FICEBS. 

Chalet,  though  relating  to  the  act  of  a 
injblic  officer  in  the  discharge  of  Us  official  du- 
ties, cannot,  if  false,  be  prinleged,  though  made 
in  good  faith. 

(E!d.  Note. — ^For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {§  144-146;   Dec.  Dig.  { 

3.  LaBEL  AND  gLANDBB   (}  04*) — DeFKNSEB — 

Truth. 
The  truth  of  an  accusation  is  a. complete 
defense  in  a  civil  action  for  libeL 

[Ed.  Note. — For  other  cases,  see  libel  and 
Slander,  Omt  Dig.  §  152;   Dec.  Dig.  8  54.*] 

4.  Words  and  Prrasks — ^"QraIit." 

"Graft,"  aa  defined  by  the  Centair'  Dls> 
tionary,  is  a  dishonest  galn<  aoQuired  Sy  pri^ 
vate  or  secret  practice,  or  corrupt  agre^nent  or 
connivance,  especially  in  a  position  of  trust, 
as  by  offering  or  accepting  bribes;  and  the 
trial  court  correctly  instructed  that  "graft"  is 
a  dishfOBst  transaction  in  relation  to  public 
or  official  acts,  an  advantage  Which  one  person, 
by  reason  of  bis  peculiar  position  or  superior 
influence  or  trust,  acquires  from  another. 

5.  Libel  and  Slandeb  (|  123*)— AcmoNS  fob 
Damaobs— Questions  fob  Jubt. 

Whether  newspaper  articles,  charing  a  city 
inspector  of  sidewalks,  and  cement  and  concrete 
work  thereon,  with  graft,  were  true,  or  substan- 
tially so,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent.  Dig.  (  361 :  Deo.  Dig.  8  123.*] 

6.  Appeal  and  Ebrob  (8  999*)  —  Review — 
Questions  of  Fact— Verdict. 

A  finding  by  the  jury  is  conclusive  on  the 
Supreme  Court. 

[Ed.  Note.— For  other  cnses,  see  Appeal  and 
Error,  Cent.  Dig.  8§  3012-3924;  Dec  Dig.  8 
999.*] 

7.  Libel  and   Slander   (8   105*)- Actions- 
Evidence — Admissibilitt. 

In  libel,  an  article  published  in  the  same 
issue  of  the  newspaper  as  the  article-  complain- 
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•d  of,  not  in  aay  way  mitigitt&ig  or  attempUnc 
to  cure  it,  was  properly  ezchtded. 

[Ed.   Note.— For  other  cases,   see  label  and 
Slander,  Cent.  Dig.  {  293 ;  Dec.  Dig.  {  106.*] 
a  Appkal  and  Ebbob  (I  1053*)— Habuucss 

iBbrob — Admission  of  Evidence. 

Error,  if  any,  in  libel,  in  permitting  plain- 
tiff to  prove  ilia  reputation  for  honesty  was 
cured  where  the  court  expressly  withdrew  such 
evidence,  and  instructed  tlie  jury  not  to  consid- 
er it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4178-4181;  Dec.  Dig.  f 
1(K53.»] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  E.  H.  SuUlTan, 
Judge. 

Action  by  Edward  F.  Quiun  against  tlie 
Review  Publishing  Company.  Ju^ment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

H.  M.  Stephens,  for  appellant  Alex.  M. 
Winston,  for  respondent 

MOUNT,  J.  The  respondent  brought  this 
action  to  recover  damages  upon  two  causes 
of  action,  for  alleged  libels  published  against 
him  in  the  regular  Issues  of  the  Spokesman- 
Review,  on  June  6  and  7,  1908.  The  action 
was  tried  to  the  court  and  a  jury.  A  verdict 
was  returned  In  favor  of  the  plaintiff  on  the 
first  cause  of  action  for  $999,  and  on  the  sec- 
ond cause  for  (1.  The  defendant  has  i^ 
pealed. 

It  appears  that  the  respondent  was  ap- 
pointed Inspector  of  sidewalks  and  cement 
and  concrete  work  thereon  for  the  city  of 
Spokane,  in  May,  1904;  that  he  continued 
as  such  inspector  until  July,  1905,  when  be 
became  chief  inspector  o'  such  work  until 
June  S,  1908,  when  be  was  discharged.  It 
was  respondent's  duty  to  inspect  all  sidewalk 
work  done  under  contracts  with  the  city, 
axkd  to  see  that  the  terms  of  such  contracts 
were  faithfully  complied  with  by  tb(  con- 
tractors. While  he  was  chief  inspector  be 
liad  several  inspectors  under  him,  and  it  was 
his  duty  to  instruct  these  inspectors,  and  also 
to  see  that  they  performed  their  duty.  On 
June  5,  1908,  respondent  was  discharged  for 
alleged  Incompetency,  and  the  next  day  the 
Spokesman-Review  published  an  article  as 
follows: 

"Blow,  at  draft  and  Jobbery. 

"One  by  one  facts  are  being  disclosed  by 
City  En^neer  Ralston  which  demonstrate 
that  the  management  of  the  city  businesa 
under  the  old  Daggett-Omo-GiU-McIntyre  re- 
gime, now  drawing  slowly  to  an  end,  lins 
been  honeycombed  with  inefficiency,  favorit- 
ism and  graft  The  domination  of  the  board 
of  public  works  by  a  majority  of  the  mem- 
bers of  the  city  council,  and  the  presence 
until  recently  in  the  city  engineer's  office  of 
an  engineer  wlio  conducted  that  ofBce  witu 
little  regard  for  tbe  efficiency  in  the  service, 
together  with  tbe  prevalence  tiiroughont  of 


an  iniquttona  and  corraptfais  system  of  poUtl- 
eal  pull,  have  conspired  to  undermine  the 
integrity  of  liie  businesa  and  of  the  city 
administratioD  for  tbe  profit  of  favored  con- 
tractors and  othera  having  business  dealings 
with  the  city.  Disclosures  of  the  past  few 
days  have  shown  tliat  appointments  to  places 
under  the  Omo  board  of  public  works  have 
been  made  upon  recommendation  of  members 
of  the  council  with  no  regard  for  tbe  iltnesa 
of  tlie  applicants;  that  spedficadons  for  con- 
tract  work  have  been  drawn  carelessly  in  the 
interests  of  dishonest  or  careless  contractora, 
that  the  system  of  inspection  over  street 
Improvement  contracts  has  consisted  of  one 
half  idle  pretense  and  the  other  half  deliber- 
ate favoritism,  exerted  in  (jehalf  of  contract- 
ora who  were  influential  with  tbe  political 
powera  behind  the  foreman  of  Inspectora,  EA. 
Quinn.  City  Engineer  Ralston  Is  to  be 
heartily  commended  for  his  action  In  secur- 
ing the  removal  of  Foreman  Quinn  and 
thereby  striking  one  effective  blow  at  this 
system  of  graft  and  jobbery.  Already  the 
efforts  of  Mayor  Moore  to  restore  responsible 
government  to  the  city  ball  in  the  interests 
of  the  taxpayers  are  beginning  to  bear  fruit" 

And  on  June  7,  1908,  another  article  waa 
published  as  follows: 

"Camera  Catches  False  Inspectors. 

"CivUiau  Spies  Also  Aid  In  Detecting  City 
Sidewalk  Frauds. 

"A  small  army  of  volunteer  civilian  inspect- 
on  and  a  professional  photographer  were 
employed  by  City  Engineer  Ralston  in  pro- 
curing the  evidence  of  the  collusion  of  city 
inspectora  through  which  cement  contractora 
have  been  able  to  cheat  the  city  In  cement 
work  by  from  IP  to  3t)  per  cent,  o  the 
amount  of  cement  called  for  in  their  con- 
tracts an^  'ftt)m  10  to  90  per  cent,  of  the 
actual  coat  of  the  work.  As  u  result  o  the 
efficient  employment  ot  these  agencies  the 
engineer  has  made  a  case  against  some  of  the 
Inspectora  which  is  unshakable,  and  it  was 
upon  this  evidence  that  lie  discharged  a  num- 
ber of  Inspectora  and  procured  the  discharge 
of  Foreman  Quinn  for  inefficiency.  S*ne  of 
the  disclosures  obtained  by  tbe  engineer 
prove  the  Ingenuity  of  the  contractors  them- 
selves, but  othera  indicate  that  the  skimp- 
ing of  cement  work  was  accomplished  through 
tbe  frankly  confessed  negligence  or  collu- 
sion of  tbe  inspectors  employed  by  the  city 
to  watch  the  controctora." 

It  is  argued  by  tbe  appellant  that  these 
articles  are  not  lUelous  per  se,  but.  If  libel- 
ous, are  true,  and  that,  therefore,  the  trial 
court  erred  in  denying  the  appellant's  mo- 
tions made  at  the  close  of  respondent's  evi- 
dence, and  again  at  the  close  of  all  the  evi- 
dence, foe  a  directed  verdict.  In  tbe  case 
of  Wofford  V.  Weeks,  129  Ala.  849,  80  South 
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«26,  S5  L.  R.  A.  2l4,  87  Am.  St  Rep.  66,  the 
Snpreme  Court  of  Alabama  qnoted'from  Iroil 
Age  Publishing  Company  v.  Crudup,  85  Ala. 
B20,  5  South.  383,  as  follows:  "Generally 
any  false  and  malicious  publication,  when 
expressed  in  printing  or  writing,  or  by  signs 
or  pictures,  is  a  libel,  which  charges  an  of- 
fense punishable  by  indictment,  or  which 
tends  to  bring  an  individual  Into  public 
hatred,  contempt,  or  ridicule,  or  charges  an 
act  odious  and  disgraceful  In  society.'  This 
general  definition  may  be  said  to  include 
whatever  tends  to  injure  the  character  of  an 
individual  or  blacken  Ills  reputation,  or  im- 
putes fraud,  dishonesty,  oc  oUier  moral  .tuipl- 
tode,  or  reflects  shame,  or  tends  to  put  him 
without  the  pale  of  social  Intercourse." 
And  then  said:  "This  quotation  clearly  rec- 
ognizes the  principle  that,  if  the  words  em- 
ployed in  the  alleged  libelous  publication  im- 
pute dishonesty  or  corruption  to  an  individ- 
Tud,  th^  are  actionable  per  se — a  principle 
well  established  in  other  jurisdictions.  13 
Am.  &  Bug.  Enc.  Law,  pp.  29S,  296,  and 
note  3.  So,  too,  it  Is  libelous  to  impute  to 
any  one  holding  ah  office  that  he  has  been 
guilty  of  Improper  conduct  In  office,  or  has 
been  actuated  by  wicked,  corrupt,  or  selfish 
motives.  Newell,  Defamation,  Slander  & 
Libel,  p.  69."  Under  this  definition,  which  Is 
no  doubt  correct,  the  publications  in  this 
case  were  clearly  libelous  per  se.  The.r 
charge  that  the  management  of  the '  city 
business  under  thff  old  regime  has  been 
boneycomhed  with  inefficiency,  favoritism. 
and  graft;  that  the  domination  of  the  boarc 
of  public  works  by  a  majority  of  the  city 
coundl  and  the  presence  of  an  engineer,  to- 
gether with  the  prevalence  throughout  o:'. 
an  inlqnitoas  and  corrupting  system  or  po- 
litical pull,  have  conspired  to  undermine  the 
Integrity  of  business  and  of  the  city  admlu: 
istratlon,  for  the  profit  of  favored  contract- 
ors ;  that  the  sj'stem  of  Inspectloti  over  street 
Improvement  contracts  has,  consisted  of  one 
half  Idle  pretense  and  the  other  half  deliber- 
ate favoritism,  exerted  in  behalf  of  contract 
on  who  are  Influential  with,  the  political 
powers  behind  the  foreman  of  Inspection, 
Ed.  Qulnn.  City  Engineer  Ralston  Is  to  bo 
commended  for  his  action  in  securing  the  re- 
moval of  Foreman  Qulnn,  and  thereby  strik- 
ing an  effective  blow  at  ttUs  system  o.'  graft 
and  Jobbery.  It  Is  plain  tfaat'ttiis  article  and 
the  one  published  the  next  day,  upon  which 
the  second  cause  of  action  was  based,  clearly 
charged  the  respondent  with  h^log  part  of 
the  system  of  Jobber}  and  graft. In  the  manr 
agement  of  city  contracts,  and  the  main  one. 
through  whom  such  Jobbery  and,  graft  were 
accomplished ;  and  it  was  no  doubt  Intended 
thereby  to  charge,  and  did  charge,  the  re- 
spondent with  being  guilty  of  improper  con- 
dnct  In  office,  and  that  he  has  been  actuated 
by  wicked,  corrupt,  and  selfish  motives,  The 
articles  were  therefore  libelous  per  se.  If 
these  charges  were  true,  the  newspaper  was 


privileged  to  publish  them.  "But  the  pr»- 
vailing  I'ule  is  that  charges  cannot.  If  falser 
be  privileged,  though  made  in  good  faith, 
and'  this  though  the  charge  relates  to  an  act 
of  the  ofiicer  in  the  discharge  of  bis  ofiicial 
duties."  Byrne  v.  Funk,  38  Wash.  306,  BO 
Pac.  772.'  If  untrue,  the  newspaper  must  be 
responsible  for  the  damages  done  in  Its  pub- 
lication. Bourressean  v.  Detroit  Evening 
Journal,  63  Mich.  435,  30  N.  W.  376,  6  Am. 
St.  Rep.  320.  The  truth  of  the  accusations 
made  will,  of  course,  be  a  defense.  Leghorn 
V.  Review  Publishing  Company,  31  TVash. 
627,  72  Pac.  485;  McClure  v.  Review  Pub- 
lishing Company,  38  Wash.  J.GO,  80  Pac  303. 
Appellant  insists  that  the  evidence  shows 
that  the  articles  were  true,  or  substantially 
so,  and  that  therefore  It  was  the  duty  of  the 
court  to  direct  a  verdict  in  favor  of  the  ap- 
pellant This  seems  to  have  been  the  pi-ln- 
dpal  issue  of  fact  if  not  the  only  issue  In 
the  case,  and  we  think  it  was  fairly  shown 
that  in  many  instances  sidewalks  were  poor- 
ly constructed,  and  that  they  were  possibly 
not  as  thick  as  the  contract  called  for,  and 
also  that  the  concrete  mixture  in  some  cases 
was  not  In  the  proportion  of  one  of  cement 
to  three  of  sand  and  five  of  gravel  or  crash- 
ed rock,  as  provided  for  In  the  contracts,  and 
also  that  the  respondent  was  discharged  for 
Incompetency  as  city  Inspector.  But  these 
facts  being  true  did  not  necessarily  show 
graft  and  Jobbery  as  charged  in  the  published 
articles. '  Graft  as  defined  by  the  Century 
Dictionary  and  Encyclopedia  (volume  3,  p. 
2591)  means:  "Dishonest  gain  acquired  by 
private  or  secret  practice  or  corrupt  a^iee* 
ment  or  connivance,  especially  in.  a  position 
of  trust,  as  by  offering  or  accepting  iKlbes." 
Tlie  trial  xjourt  correctly  instructed  the  Jury 
that  graft  "^s.a  dishnnegt  transaction  in  rela- 
tion to  public  or  (Official  acts,  and  a  further 
definition  of  the  word  'graft'  is  as  commonly 
used  to.  designate  an  advantage  which  one' 
person  by  reason  of  his  peculiar  position  or 
superior  inlluenee  -  or-  traat  a<5qulre8  from' 
!  another."  Craig  t.  Warren,  99  Minn.  246, 
109  >•-  W.  231 ;  State  v.  Sheridan,  14  Idaho. 
222.  93  Pac.  056,  15  L.  R.  A.  (N.  8.)  497. 
While  the  facts  shown  in  this  case,  as  stated 
above,  were  all '  circumstances  proper  to  be 
shown,  as  tending  to  prove  dishonesty  or  cor- 
ruption, they  do  not  necessarily  prove  that 
'the  respondent  was  dishonest  or  profited  by 
Kaeton  thereof,  or  that  he  was  himself  guilty 
of  graft  or  Jobbery,  or  that  he  intentionally' 
permitted  contractors  to  Job  or  graft  the' 
city.  These  facts  may  show  that  respondent 
wai  Incompetent  but  they  are  not  conclu- 
sive of  dishonesty.  The  most  that  may  be 
said  of  such  facts  is  that  they  are  circum- 
stances from  which  the  Jury  might  have 
found  dishonesty  or  graft  and  Jobbery.  They 
were  therefore  for  the  Jury;  and,  the  Jury 
having  found  that  they  do  not  constitute 
graft  and  Jobbery,  that  finding  ia  conclusive 
hereii 
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It  Is  also  claimed  fliat  tli€  court  erred  In 
exclndlng  a  certain  article  which  was  pub- 
lished In  the  same  Issne  of  the  paper  aa  the 
one  where  the  libel  complained  of  was  pub- 
lished. This  article  did  not  in  any  way 
mitigate  or  attempt  to  cure  the  libel  publish- 
ed, and  was  therefore  properly  excluded. 
If  it  had  attempted  to  do  so.  It  would  not 
have  been  admissible.  Exhibit  No.  27  ap- 
pears to  be  a  report  by  respondent  of  certain 
defective  work  done.  It  tends  to  show  that 
respondent  was  attempting,  at  least,  to  do  his 
duty.  No  good  reason  is  otTered  for  its  in- 
troduction. We  have  already  referred  to  the 
question  of  privileged  publications,  and  need 
not  discuss  this  assignment  further.  The 
charge  of  graft  and  jobbery  having  been 
found  false  by  the  jury.  It  follows  that  the 
articles  were  without  the  rule  of  privileged 
publication,  and  that  such  charges  were  un- 
fair comments.  If  the  court  erred  in  permit- 
ting respondent  to  prove  his  reputation  for 
honesty,  that  error  was  cured,  because  the 
court  expressly  withdrew  such  evidence  and 
Instructed  the  Jury  not  to  consider  it 

We  find  no  error  in  the  record,  and  the 
judgment  must  therefore  be  affirmed. 

RUDKIN,  G.  J.,  and  PABKBB,  DUNBAB, 
and  CROW,  33.,  concur. 


(E6  Waab.  152) 

WOLDENBERO  et  al.  v.  SAMPSON,  Uayor, 
et  aL 

(Supreme  Coart  of  Washington.    Oct  4,  1909.) 

1,  MUinCIPAL    COBPORATIONS    (|    328*)— SlDE- 

WAI.K    CoNSTBucTiow— CoNTBAOT— Acts    op 

ComnTTEBB. 

Where  a  city  council  determined  that  a  new 
sidewalk  should  be  constructed,  and  fixed  its 
character,  the  council  bad  power' to  delegate  to 
a  committee  the  power  to  contract  for  the  work. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CoTpoiations,  Gent.  Dig.  |  851;    Dec.  Dig.   t 

2.  MUNIOIFAt.  COKPOBATIONB  (|  870*)— SlDK- 
WALK  CONSTBCCTION— SUKINO  FUND— IN- 
JUNCTION. 

Where  a  city  council  legally  authorized  the 
constraction  of  certain  sidewalks,  the  fact  that 
the  city  was  witbovt  power  to  establish  a  special 
sinking  fund,  out  of  which  to  ray  for  the  walk 
as  directed  by  the  resolution,  aid  not  authorize 
an  Injunction  restraining  the  town  from  paying 
for  the  work. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  902;  Dec.  Dig.  | 
370.*] 

&  MUNICCAI.  COBFOBATIONS  (|  995*)— Fdnds 

— DiVBBSION— TaXFATEB'S  ACTION. 

Where  money  directed  by  a  municipal  cor- 
poration to  be  paid  into  a  fond  for  the  construc- 
tion ot  sidewalks  belonifed  to  another  fnnd,  and 
was  being  wrongfully  diverted,  a  party  interest- 
ed or  a  taxpayer  could  restrain  such  wrongful 
diversion. 

Wi.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  2163;    Dec.  Dig.  S 


Department  1.  Appeal  from  Superior  Oonr^ 
Chelan  County;  R.  S.  Stelner,  Judge. 

Action  by  S.  O.  Woldenbeig  and  another 
against  O.  S.  Sampson,  as  mayor,  and  B.  T, 
King  and  others,  as  councllmen  of  the  town 
of  Leavenworth,  and  another.  From  an  or- 
der granting  a  .temporary  Injunction,  and 
from  a  subseanent  order  refusing  to  vacate 
the  same  on  motion,  defendants  appeaL  Be- 
versed  and  remanded,  with  instructions. 

3.  3.  King  and  Reeves  tc  Beeves,  for  ap- 
pellanta.  Thomas  &  Sorenson,  for  respond- 
ents. 

FULLERTON,  J.  The  town  of  LeaveO' 
worth  Is  a  town  of  the  fourth  class.  At  the 
time  of  the  commencement  of  this  action  the 
appellant  Sampson  was  mayor  of  the  town, 
and  the  appellants  King,  Buth,  and  Feather- 
stone  and  the  respondent  S.  C.  Woldenberg 
were  members  of  the  town  council.  In  De- 
cember, 1908,  certain  citizens  of  Leaven- 
worth petitioned  the  council  to  construct  a 
walk  from  the  west  end  of  the  ClifCord  Hotel 
on  Front  street,  in  said  town,  to  the  east 
side  of  Second  street  therein,  and,  for  the 
purpose  of  aiding  the  construction  thereof, 
they  circulated  a  subscription  list  on  which 
some  |554  were  subscribed  to  pay  on  the  cost 
of  construction.  On  December  9,  1908,  the 
town  council  at  a  regular  meeting  adopted 
the  following  resolution  pertaining  thereto: 
"Be  It  Resolved:  That  this  council  cause  to 
be  constructed  an  eight-foot  sidewalk  and 
trestle  along  Front  street,  and  In  length 
being  from  the  Clifford  Hotel  to  approximate- 
ly 100  feet  east  of  Second  street,  all  In  Bal- 
aton's addition  to  Leavenworth.  That  the 
city  derk  be  instructed  to  advertise  for 
bids  In  the  next  issue  of  the  Leavenworth 
Echo,  said  bids  to  be  based  upon  plans  and 
specifications  for  construction  now  on  file 
with  the  dty  clerk.  That  the  call  for  bids 
shall  be  published  once  and  shall  be  dosed 
to  bidders  Dec.  16th,  1908.  Tliat  a  spedal 
sinking  fund  be  established,  to  be  composed 
of  10  per  cent  of  all  moneys  received  by  the 
city  treasurer,  to  cover  the  municipal  cor- 
poration's share  of  the  expense  of  construct- 
ing the  said  thoroughfare.  That  this  sinking 
fund  be  established  at  once  and  all  moneys 
received  hereafter  be  placed  therein  in  the 
proportion  set  forth  above  and  continue  In 
force  until  the  full  amount  to  be  paid  for 
constructing  said  thoroughfare  be  collected. 
That  this  coundl  accept  donations  from  any 
who  desire  to  make  them  toward  defraying 
a  portion  of  the  cost  of  constructing  said 
thoroughfare.  That  the  mayor  appoint  a 
committee  of  three  from  the  council  which 
committee  shall  have  full  right  to  accept  or 
reject  any  bid  ottered,  and  to  let  the  con- 
tract for  the  construction  of  said  thorough- 
fare  to  the  successful  bidder  upon  his  fur- 
nishing good  and  sufficient  bond  for  the  com- 
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pletlon  of  satd  thoroughfare,  aiid  to  accept 
or  reject  the  work  when  completed."  The 
mayor  ttaereupoD  appointed  Ck)iuicllnieu  Ruth, 
King,  and  Featherstone  on  the  committee 
provided  for  In  the  resolution.  The  commit- 
tee, acting  In  pursuance  of  the  resolution,  ad- 
Tertlsed  for  bids  as  there  directed,  and  sub- 
sequently entered  Into  a  contract  with  the 
appellant  w.  J.  Moore  for  the  construction 
of  the  walk.  The  contractor,  Moore,  enter- 
ed at  once  upon  the  performance  of  the 
work,  and  had  practically  completed  the  same 
when  the  present  action  was  tax>ugtat  by 
these  respondents  to  restrain  further  work 
thereon  on  the  part  of  Moore,  and  to  restrain 
the  appellant  Sampson  as  mayor,  and  the  ap- 
pellants King,  Ruth,  and  Featherstone  from 
paying  for  the  work  with  the  money  or 
fonds  of  the  town  of  Leavenworth.  A  tem- 
porary Injunction  was  applied  for  at  the 
time  of  filing  the  complaint,  which  applica- 
tion, after  notice  and  hearing,  the  court 
granted.  This  appeal  Is  from  the  order 
granting  the  temporary  Injunction,  and  from 
a  sabsequent  order  refusing  to  vacate  the 
Injunction  on  the  motion  of  the  appellants. 

The  trial  court  rested  Its  order  on  the 
ground  that  the  proceedings  of  the  town 
coondl  with  reference  to  the  construction  oi 
the  walk  were  so  far  void  as  to  create  no 
obligation  on  the  part  of  the  city  to. pay  for 
the  same,  and  that  any  application  of  the 
funds  of  the  city  to  that  purpose  would  be  b 
misappropriation  of  such  fund&  In  support 
of  this  conclusion,  it  Is  first  said  that  the 
town  council  was  without  power  to  delegate 
to  a  committee  the  authority  to  enter  Into  a 
contract  for  the  construction  of  a  walk;  that 
the  power  to  let  a  contract  for  that  purpose 
Involved  the  exercise  of  Judgment  and  dlo- 
cretlon,  and  that  all  such  functions  or  pow- 
ers, unless  the  law  especially  provides  other- 
wise and  no  such  law  exists  on  our  statute 
books,  must  be  exercised  by  the  council. 
While  there  are  cases  that  maintain  this  doc- 
trine, the  rule  is  not  general,  and  we  prefer 
the  more  liberal  view.  Here,  it  will  be  no- 
ticed, the  council  did  not'  leave  ft  to  the  com- 
mittee to  determine  whether  or  not  tiie  walk 
should  be  constructed,  or  the  kind  and  char- 
acter of  walk  that  should  be  constructed. 
On  ttae  contrary,  the  council  determined  these 
matters  for  itself,  and  left  to  the  committee 
only  the  power  to  enter  into  the  contract 
necessary  to  carry  out  Its  order.  This  we 
hold  was  within  the  powers  of  the  council. 
Hitchcock  V.  Galveston,  96  U.  S.  341,  24  L. 
Ed.  659;  28  Cyc.  648. 

The  second  reason  given  for  sustaining  the 
Injunction  Is  that  the  city  was  without  power 
to  establish  a  special  sinking  fund  of  10 
per  cent,  of  all  moneys  received  by  the  town 
treasurer  out  of  which  to  pay  for  the  struc- 
ture ordered.  But,  If  this  contention  was 
well  taken,  it  would  not  authorize  an  in- 
junction forbidding  the  city  to  pay  the  cost 


of  any  improvement  legally  authorized.  It 
the  money  directed  to  be  turned  into  a  fund 
for  the  payment  of  the  cost  of  the  walk 
belonged  to  some  other  fund  and  was  being 
wrongfully  diverted,  doubtless  a  party  in- 
terested, on  perhaps  a  taxpayer,  could  enjoin 
the  wrongful  diversion,  but  on  that  plea  he 
could  not  enjoin  the  payment  of  a  valid  obli- 
gation of  the  town. 

The  injunctive  order  is  therefore  errone- 
ous, and  the  same  is  reversed  and  the  cause 
remanded,  with  instructions  to  vacate  the 
temporary  writ  of  injunction. 

RUDKIN,  C.  J.,  and  GOSB,  CHADWICK 
and  MORRIS,  JJ.,  concur. 


STAATS  V.  PIONEER  INS.  ASS'N. 

(Supreme  Court  of  WaBhington.     Sept.  29, 
1909.) 

1.  INS0RANCB  (J  622*)— LmiTATioN  OF  Tna 

FOB    ComrENTCINO    SUIT— VaLIDITT. 

A  provision  of  a  fire  policy  that  no  soK 
thereon  shall  be  sustainable  unless  brought  with- 
in six  montks  next  after  the  fire  is  valid. 

[Ki.  Note.— For  other  casei,   see  Insurance, 
Cent.  Dig.  i  1545 ;   Dec.  Dig.  (  622.*] 

2.  Words  and  Phbases— "Adjust"  ak  Un» 
liquidated  claim. 

To  "adjust"  an  unliquidated  claim  is  to  de* 
termine  what  Is  due;  to  settle;  to  ascertain; 
or,  according  to  Webster,  "to  settle  or  bring  to 
a  satisfactory  state,  so  that  parties  are  agreed 
in  the  result" 

[Ed.  Note.— ror  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  194,  195.] 

8.  Insubance  (S  623*)-— Limitation  of  Tims 

FOB  COMVBNCINa  SUIT— WaIVEB. 

Where  insurer's  adjuster  told  insured  that 
he  had  investigated  the  loss,  and  believed  it  an 
honest  one,  bat  that  insurer  desired  insured  to 
wait  until  other  companieB  having  insurance  on 
the  goods  had  acted,  and  that  insurer  woaM 
do  whatever  they  did,  it  was  a  waiver  of  a 
clause  requiring  suit  on  the  policy  to  be  brought 
within  six  months  after  the  fire. 

[Ed.   Note. — For  othet  cases,  see  Insurance, 
Cent.  Dig.  I  1553;   Dea  Dig.  {  623.*] 

4.  insubance  (§  623*)- authobity  of  aoents 
— ESbtoppkx.. 

Where  insaier  clo>tiied  its  adjuster  with  ap- 
parent authority  to  speak  for  it,  and  he  induced 
insured  to  delay  bringing  suit  on  the  i>oHey  until 
the  time  limit  fixed  by  the  contract  had  expired, 
insurer  could  not  claim  that  the  adjuster  ex. 
ceeded  his  authority  and  invoke  the  bar  of  such 
time  limit. 

[Ed.    Note. — For  other  cases,  see  Insurance^ 
Cent.  Dig.  {  1552;   Dec.  Dig.  8  623.*] 

5.  INSTJBANCB  (I  628*)  — FlBE  POLtOT  — TiMB 
FOB  COUHENCINO  SiCTIT. 

It  could  not  be  said  as  a  matter  of  law  that 
25  days  after  payment  was  refused  was  not  a 
reasonable  time  within  which  to  commence  suit 
on  B  fire  policy;  insurer  having  waived  a  clause 
of  the  policy  requiring  suit  to  be  commenced 
within  six  months  after  loss. 

[Ed.   Note. — For  other  cases;  'sec  Insurance, 
Cent.  Dig.  i  15.">1 ;   D?c.  Dig.  §  623.*] 

6.  iNSUBANCE  (I  389*)— Stipulation  Against 
Otheb  Insurance— Waives. 

An  insurer,  knowing  of  the  existence  and 
amount  of  other  in^rance  on  the  property  when 
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i^  issaed  and  delivered  «  policy,  waived-  •  pro- 
vision against  other  Insurance. 

[Ed.   Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  i  1028;   Dec.  Dig.  t  389.*] 

7.  Insubanck  (I  389*)— Stipulation  against 
Otheb  Inbubancb— Waivkb. 

An  insurer,  knowing  when  it  imued  a  pol- 
icy that  insured  had  $4,000  other  insurance  on 
the  property,  waived  a  provision  against  other 
insurance,  though  a  rider  on  the  policy  permit- 
ted other  concurrent  insurance  to  the  extent  of 
$2,000  only,  since  it  would  be  presumed  that  in- 
surer did  not  intend  to  issue  a  policy  void  from 
the  beginning. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  1028;   Dec.  Dig.  §  889.*] 

8.  Pbincipai,  and  Agent  (8  8*)— Cbeation  of 
Relation. 

Agency  may  be  created  by  the  conduct  of 
the  parties. 

[EJd.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  i  16;   Dec.  Dig.  S  &*T 

9.  Pbincipal  and  Agent  (J  177*)- Knowl- 
edge OF  Agent  Iuputabls  to  Pbincipal. 

Facts  known  to  an  agent  when  acting  as 
such  are  in  law  known  to  the  principal. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dife.  |  670;  Dec.  Dig.  f  177.*] 

10.  iNsnRANcaB  (S  141*) — VALromr  of  Con- 

TBACT. 

An  insurer,  retaining  the  premium  on  a 
fire  policy  after  full  knowledge  of  all  the  facts 
which  under  its  proTisions:  would  make  it  void 
ab  initio,  thereby,  asserts  the  validity  of  the 
contract. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  S  264;  Dec.  Dig.  8  141.*1 

U.  iNBtTBANCE   (8  664*) — ^Notice  of  Otkbr 

iNBiniANCE — Evidence. 
In  an  action  on  a  policy,  providing  that  it, 
nnleas  provided  by  agreement  indorsed  thereon 
or  added  thereto,  should  be  void  if  insured  had 
other  insurance  on  the  property,  evidence  that 
fllalntiff,  on  stating  to  defendant's  agent  that  he 
had  $4,000  other  insurance  on  the  property, 
wtiile  the  rider  on  the  p<dicy  only  permitted  $2,- 
000  odier  concnrrent  insurance,  was  told  by  the 
agent  that  the  rider  meant  $2,000  in  excess  of 
$4,000  and  of  the  aimoimt  of  defendant's  policy 
was  admissible  to  show  that  the  agent  had  no- 
tice of  the  $4,000  Insurance  before  defendant's 
policy  was  accepted  or  paid  for. 

[Ed.  Note. — For  other  cases,  see  Insnrance, 
Cent.  Dig.  8  1687;    Dec.  Dig.  8  664.*] 

12.  Insurance  (8  373») — ^iNTEBPHKTAHoir  of 

CORTBACT  BT  AOENT. 

Where  insurer's  agent,  knowing  that  insur- 
ed lUready  bad  $4,000  other  inaurance,  told  in- 
sured that  a  rider  on  the  policy  permitting  $2.- 
000  other  concurrent  insurance  meant  $2,000 
in  addition  to  what  insured  already  had,  such 
interpretation  l>omid  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  M7;   Dec.  Dig.  8  373.»] 

IS.  Appeal  and  Esrob  (8  888*) — Objections 
— Waivkb — ^Aoiosbion  of  Evidence. 
Though,  in  an  action  on  a  fire  policy,  ac- 
ceptance and  retention  by  defendant  of  the  pre- 
mium witii  knowledge  of  the  facts  was  not  for- 
mally pleaded  as  an  estoppel  or  waiver,  but 
evidence  of  payment  was  admitted  without  ob- 
jection, the  pleadings  will  be  treated  as  amend- 
ed so  as  to  properly  present  the  question. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  88  3621,  8ffi22;  Dec.  Dig.  i 
888.*] 

14.  iNsusiLNCE    (8  142*) — ^Actb  OF  Agent — 
Binding  Effect. 
Where  one,  assuming  to  act  as  an  insurance 
agent,  receives  an  application  for  insurance,  and 


the  companir  with  knowledge  of  such  assumption 
issues  a  policy  and  receives  the  premium  there- 
on, intending  that  the  policy  shall  be  received  in 
accordance  with  the  application,  the  act  of  the 
agent  in  aoliciting  and  receiving  the  application 
is  the  act  of  the  company. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  8  142.*1 
15.  Trial  (8  2.S5*)— Instructions. 

An  instruction,  "You  are  the  exclusive  judg- 
es of  all  questions  of  fact  and  the  weight  to  be 
given  to  any  particular  fact,  but  the  law  it  is 
your  duty  to  accept  from  the  court,"  was  not  ob- 
jectionable as  against  the  contention  that,  when 
the  jury  has  determined  what  a  given  fact  is. 
the  law  as  given  by  the  court  determines  its 
weight. 

[Ed.  Note.— For  other  coses,  see  Trial,  Cent 
Dig.  8  540;    Dec.  Dig.  8  23.5.*] 

1ft.  Teial  (j  234*)  — iNSTBUCTioNS— Admis- 
sions in  Pleadings. 

Where  the  court  bad  pointed  out  certain 
admissions  in  the  pleadings,  an  instruction  that 
the  pleadings  were  not  evidence,  and  ttiat  the 
jury  must  determine  the  issue  of  facts  under 
the  instructions  from  the  evidence  before  them 
and  from  the  admissions  of  the  narties,  re- 
spectively, was  not  misleading  as  authorising  the 
jury  to  conclude  tltat  admissions  in  the  plead- 
ings could  not  be  considered  as  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  538;  Dec.  Dig.  8  234.*] 

17.  Appeal  and  Bbrob  (8  099*)- Verdict— 
Conclusiveness. 

A  verdict  based  on  competent  evidence  will 
not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  ant. 
Error,  Cent  Dig.  8  3912 ;    Dec.  Dig.  \  999.*] 

18.  Tbial  (8  140*)— Pbovincb  or  Court  ani) 
JuBT— CftEDiBiLmr  OF  Witnesses. 

The  credibility  of  witnesses  is  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  8  834;   Dec.  Dig.  8  140.*] 

Department  1  Appeal  from  Superior 
Court,  Yaklmd  County ;  E.  B.  Preble,  Judge. 

Action  by  Charles  S.  Staats  against  the 
Pioneer  Insnrance  Association.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Granger  &  Maglll  and  H.  T.  Granger,  for 
appellant    Fred  Parker,  tor  respondent 

OOSB,  J.  The  respondent,  the  plaintiff  be- 
low, commenced  this  action  to  recover  from 
the  appellant  the  amount  of  loss  sustained 
on  account  oi  the  -burning  of  his  stock  ol 
goods,  which  had  theretofore  been  insurej 
by  the  latter  against  loss  by  Are.  Prom  a 
judgment  entered  upon  a  verdict  In  favot 
of  the  respondent,  this  appeal  is  taken. 

The  complaint  avers  that  on  the  5th  day 
of  September,  190C,  Ithe  appellant,  a  corpora- 
tion organized  and  doing  a  flre  Insuranca 
business  in  the  state  of  Washington,  Issuea 
to  respondent  its  policy,  whereby  It  insured 
his  stock  of  goods  against  loss  by  flre  in  the 
sum  of  $2,500  for  the  term  of  one  year ;  that 
when  the  policy  was  Issued  the  respondent 
had  the  goods  insured  against  like  loss  in 
the  sum  of  $4,000  in  three  policies,  one  for 
$2,000,  and  two  for  $1,000  each,  which  fact 
he  theu  disclosed  to  the  appellant;  that  on 
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October  30,  1006,  the  goods  were  destroyed 
by  fire,  and  that  reapMLdent'a  loss  was  aboat 
$9,000;  that  the  respondent  Immediately  noti- 
fled  the  appellant  of  the  loss,  and  that  It 
soit  Its  adjuster  to  Investigate  It ;  that  the 
latter  stated  to  the  respondent  that  he  had 
folly  tnTestigated  the  loss,  that  he  believed 
It  was  an  honest  one,  but  that  the  appellant 
desired  to  wait  until  the  other  companies 
having  insurance  upon  the  goods  had  acted, 
and  that  the  appellant  would  do  whatever 
the  oth«r  companlea  did;  that  on  December 
8th  following  the  respondent  furnished  the 
appellant  the  proof  of  loss,  and  demanded 
payment;  that  on  June  29,  1007,  the  other 
companies  settled  with  the  respondent;  that 
the  respondent,  relying  upon  the  promise  of 
the  adjuster  to  do  wbatev»  the  othw  com- 
panies did,  refrained  from  commencing  ac- 
tion until  after  the  other  companies '  had 
paid;  that  on  July  1,  1907,  the  respondent 
advised  the  appellant  that  the  other  com- 
panies had  paid,  and  demanded  payment  of 
the  policy,  which  demand  was  refused  on 
July  5th  following.  This  action  was  com- 
menced July  30,  1907,  more  than  six  months 
after  the  fire. 

A  general  demurrer  was  Interposed  to  the 
complaint,  which  being  overruled,  the  appel- 
lant answered.  Joining  Issue  upon  the  amount 
of  the  loss,  notice  at  the  time  of  the  issu- 
ance of  the  policy  of  other  insurance,  and  an 
extension  of  time  in  which  to  commence 
suit  The  appellant  pleaded  three  affirma- 
tive defenses:  (1)  That  the  policy  sued  upon 
provided,  "No  suit  or  action  on  this  policy 
for  the  recovery  of  any  claim  shall  be  sus- 
tainable in  any  court  of  law  or  equity 
*  *  *  unless  commenced  within  six 
months  next  after  the  fire";  that  the  loss 
occurred  October  30,  1006,  and  that  the  suit 
was  not  commenced  until  July  30,  1907;  (2) 
that  the  policy  provided,  "this  entire  policy, 
unless  provided  by  agreement  Indorsed  there- 
on or  added  thereto,  shall  be  void  if  the  par- 
ty now  has  or  shall  hereafter  make  or  pro- 
cture  any  other  contract  of  insurance,  wheth- 
er valid  or  not,  on  property  covered  In  whole 
or  to  part  by  this  policy" ;  that  at  the  time 
the  policy  was  Issued,  and  continuously 
thereafter,  and  at  the  time  of  the  Are,  the 
respondent  held  three  other  policies  of  insur- 
ance on  the  property,  aggregating  ^,000;  (3) 
that  the  policy  stipulated  that  "this  entire 
policy,  unless  otherwise  provided  by  agree- 
ment todorsed  thereon  or  added  hereto,  shall 
be  void  If  any  Increase  of  hazard  of  addition- 
al exijosures  within  one  hundred  feet  or  oth- 
erwise"; that  after  the  Issuance  of  the  pol- 
ler, and  prior  to  the  fire,  the  hazard  was 
Increased  by  the  erection  of  additional  ex- 
posures to  the  property  within  100  feet 
thereof,  which  fact  was  known  to  the  respond- 
ent, and  not  known  to  the  appellant  until 
after  the  flre.  The  reply  admitted  the  three 
several  provisions,  alleged  that  the  first  two 
were  waived  as  pleaded  in  the  complaint, 
and  denied  Ihst  ttiewe  was  any  Increase  of 


hazani  aftw  the  Issuance  of  tfa«  policy.  At 
the  close  of  the  case  the  apptilamt  moved 
for  a  directed  verdict.  It  is  conceded  that, 
at  the  time  the  policy  was  issued,  a  rider 
was  attached,  contatoing  the  words  "$2,000 
other  concurrent  tosurance  permitted,"  and 
that  at  such  time,  and  continuously  there- 
after, and  at  the  time  the  flre  occurred,  the 
respondent  held  three  other  poltcies  of  in- 
surance on  the  property,  aggregating  $4,000. 

The  appellant  first  makes  the  point  that 
the  court  erred  In  overruling  the  demurrer. 
This  argument  is  predicated  upon  the  as- 
sumption that  the  force  of  the  clauses  set 
forth  in  the  first  and  second  afllrmatlve  de- 
fenses is  not  broken  by  the  averments  in 
the  complaint.  This  position,  briefly  restat- 
ed, is  (1)  that,  the  suit  not  having  been  com- 
menced within  six  months  after  the  flre,  the 
action  Is  barred;  (2)  that  a  recovery  Is  pre- 
cluded on  account  of  the  existence  of  other 
policies  of  Insurance  at  the  time  of  the  fire 
In  excess  of  $2,000.  We  will  notice  these 
questions  In  the  order  stated. 

The  first  objection  does  not  go  to  the  ques- 
tion of  the  original  liability,  but  Is  a  plea 
of  the  limitation  of  the  time  In  wblch  the 
suit  Is  sustainable  under  the  contract.  We 
have  held  that  the  clause  Is  a  valid  one. 
State  Insurance  Company  v.  Meesman,  2 
Wash.  St  459,  27  Pac.  77,  26  Am.  St.  Rep. 
870;  Hill  V.  Phoenix  Insurance  Company,  14 
Wash.  164,  44  Pac.  146,  The  respondent 
urges  that  the  complaint  alleges  a  waiver  of 
this  provision  of  the  policy.  Upon  the  de- 
murrer we  must  accept  It  as  true  that  the 
appellant's  adjuster,  a  few  days  after  the 
flre,  stated  to  the  respondent  that  he  had 
investigated  Ifhe  loss,  that  he  believed  It  was 
an  honest  one,  but  niat  the  ai>pellant  desired 
that  he  should  wait  until  the  other  com- 
panies having  insurance  upon  the  goods  had 
acted,  and  that  it  would  do  whatever  they 
did.  It  has  been  held  that  to  adjust  an  un- 
liquidated claim  Is  "to  determine  what  Is 
due;  to  settle;  to  ascertain."  1  Am.  &  Eng. 
Bnc.  Law  (2d  Ed.)  641.  Or,  as  defined  by 
Webster,  It  Is:  "To  settle  or  bring  to  a  satis- 
factory state,  so  that  parties  are  agreed  In 
the  result."  In  Ruthven  v.  American  PIre 
Ins.  Co.,  102  Iowa,  550,  71  N.  W.  874,  It  was 
held  that  the  direction  to  a  party  to  adjust 
a  loss  Included  the  power  to  waive  formal 
proofs.  In  Hall  v.  Union  Central  Life  Ins. 
Co.,  23  Wash.  610,  63  Pac.  505,  51  L.  R.  A. 
288,  83  Am.  St  Rep.  844,  the  action  had  not 
been  commenced  within  the  time  fixed  by 
the  policy.  An  agent  had  told  the  benefici- 
ary that  the  money  would  be  paid  if  it  was 
found  that  the  premiums  had  been  paid,  and 
that  It  was  best  to  wait  until  the  party  re- 
turned, to  whom  It  was  claimed  the  premi- 
ums had  been  paid,  and  to  whom  as  the 
court  found  the  payments  were  made.  This 
was  held  to  constitute  a  waiver. 

In  Sidebotham  v.  IferchaOts'  Ffre  Associa- 
tion, 41  Wash.  4S6,  88  Pac.  1028,  the  Insured, 
the  btAdet  of  an  Insurance  policy,  had -not 
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made  flworn  proofs  of  loss.  The  court  held 
tbat,  the  Insured  having  compiled  with  the 
directions  of  the  officers  of  the  company  In 
furnishing  Invoices  and  sabmlttlng  his  books 
for  examination,  and  having  been  misled  by 
thein  Into  the  belief  that  he  had  done  all 
that  the  company  required  of  him  In  the  way 
of  furnishing  proofs,  and  It  appearing  that 
he  had  been  deceived  In  that  respect,  the 
presentation  of  sworn  proofs  of  loss  was 
waived.  Hill  v.  Fhcenix  Insurance  Co.,  14 
Wash.  169,  44  Pac.  146,  relied  upon  by  the 
appellant,  was  by  a  divided  court,  and  the 
rule  announced  by  It  as  to  the  authority  of 
an  adjuster  was  not  followed  either  In  the 
Hall  Case  or  in  the  Sidebotham  Case.  In 
Insurance  Company  y.  Eggleston,  90  U.  S. 
672,  24  Ik  Ed.  841,  the  court  considered  the 
question  of  forfeiture  arising  from  a  failure 
to  pay  the  premiums  on  a  life  policy.  Dis- 
cussing the  question  of  a  waiver  of  a  for- 
feiture clause  in  the  policy,  at  page  577,  it  is 
Bald:  "Any  agreement,  declaration,  or  course 
of  action  on  the  part  of  an  Insurance  com- 
pany which  leads  a  party  insured  honestly 
to  believe  that  by  conforming  thereto  a  for- 
feiture of  bis  policy  will  not  be  tacurred, 
followed  by  due  conformity  on  his  part,  will, 
and  ought  to,  estop,  the  company  from  in- 
sisting upon  the  forfeiture,  though  it  might 
be  claimed  under  the  express  letter  of  the 
contract"  In  the  Instant  case  the  delay  In 
the  commencement  of  the  action  vras  caused 
solely  by  the  representations  of  the  appel- 
lant's adjuster,  and  it  has  suffered  no  preju- 
dice or  Injury  therefrom.  ▲  corporation  can 
act  only  through  its  agents,  and  they  must 
be  held  to  have  such  power  as  inheres  In 
the  duties  they  are  assigned  to  perform. 
The  appellant  having  clothed  its  adjuster 
with  apparent  authority  to  speak  for  it, 
and  be  haying  Induced  the  respondent  to 
delay  the  commencement  of  the  action  untU 
the  time  limit  fixed  in  the  contract  had  ex- 
pired, it  will  not  now  be  heard  to  urge  that 
be  exceeded  his  authority,  and  Invoke  the 
bar.  It  is  further  urged  in  this  behalf  that 
suit  was  not  commenced  within  a  reasonable 
time  after  payment  was  refused.  The  jurj 
under  proper  instructions  resolved  this  ques- 
tion in  favor  of  the  respondent,  and  we  can- 
not say  aa  a  matter  of  law  that  the  time — 
'25  days — ^was  not  reasonable.  The  formal 
presentation  of  proof  of  loss  after  the  re- 
quest of  the  adjuster  to  delay  the  commence- 
ment of  the  action  does  not  militate  againsi 
the  view  announced  in  these  cases. 

It  is  next  urged  that  the  excess  insurance 
alleged  in  the  complaint  renders  it  subject 
to  demurrer.  The  respondent  asserts  that 
the  appellant,  knowing  of  thf  breach  of  the 
condition  of  the  policy  existing  when  Ic  was 
issued  and  delivered,  will  be  held  to  have 
waived  the  provision  against  other  insur- 
ance. The  appellant  answers,  saying  that, 
eren  If  fbia  is  true  at  to  the  printed  condi- 
tion, the  rider  which  was  attached,  permlt- 
jUBg  other  oon<!urrent  Insurance  to  tba  ex- 


tent of  $2,000,  dlsdoses  the  real  contract; 
that  the  appellant  bad  a  right  to  assume  that 
the  respondent  would  cancel  the  excess  in- 
surance. On  the  demurrer  we  must  accept 
the  averment  as  true  that  the  respondent 
disclosed  to  the  appellant  the  fact  that  be  had 
$4,000  insurance  on  the  property  before  the 
policy  was  written.  Viewing  the  question 
from  principle  the  mind  at  one  inquires, 
Did  the  appellant  intend  to  deliver  a  void 
policy?  What  was  the  purpose  of  the  pol> 
icy,  and  what  consideration  did  the  appel- 
lant Intend  to  give  for  the  premium  it  re- 
ceived? We  are  persuaded  that  tbe  juster 
and  sounder  rule  is  that  the  appellant,  know* 
ing  of  the  existence  and  amount  of  other  In* 
surance  on  the  property  when  it  Issued  and 
delivered  the  policy,  waived  the  condition 
under  consideration.  This  rule  has  abun- 
dant support  In  the  decided  cases.  Mesteiv 
man  v.  Home  Mutual  Ins.  Co.,  6  Wash.  524, 
32  Pac.  458,  34  Am.  St.  Rep.  877;  Hart  v. 
Niagara  Fire  Ins.  Co.,  9  Wash.  620,  38  Pac; 
213,  27  L,  R.  A.  86 ;  Anderson  v.  Manchester 
Fire  Ins.  Co.,  59  Minn.  182,  60  N.  W.  1095,  68 
N.  W.  241,  28  li.  R.  A.  609,  50  Am.  St  Rep. 
400 ;  German  Insurance  Co.  v.  Shader,  68  Neb. 
1,  93  N.  W.  973,  60  li.  R.  A.  918;  Parsons, 
Rich  &  Co.  T.  Lane,  97  Minn.  98,  106  N.  W. 
480.  The  fact  that  there  was  a  rider  attached 
permitting  other  concurrent  Insurance  to  the 
extent  of  $2,000  does  not  change  the  rule.  It 
will  be  presumed  that  the  appellant  did  not 
intend  to  issue  a  policy  void  in  the  begin- 
ning. The  respondent  urges  that  the  words 
"other  concurrent  Insurance"  are  ambiguous, 
and  that  parol  evidence  as  to  what  the  exact 
contract  was  Is  admissible.  The  view  we 
take  of  the  case  makes  It  unnecessary  to  de- 
termine this  question.  Tbe  demurrer  was 
properly  overruled. 

There  was  no  written  application  for  the 
policy.  The  respondent  testified  that  negoti- 
ations for  the  policy  were  had  with  one  3. 
W.  Adklnson,  in  North  Taklma;  that  tbe 
latter  asked  him  how  bis  Insurance  was, 
"and  I  told  him  I  was  going  to  have  some 
more,  and  he  wanted  to  know  bow  much,  and 
I  told  him  about  bow  much,  and  he  said  he 
would  take  It  for  me.  •  •  •  I  explained 
to  him  at  tbe  time  what  tusurance  I  had  and 
in  what  companies,  and  so  he  said  be  would 
make  out  a  policy  and  forward  it  to  me,  and 
that  was  about  all  that  was  said  at  tbe  time. 
•  •  •  Well,  I  just  stated  that  I  had 
$2,000  in  the  Home,  and  $2,000  in  the  JStna." 
He  further  testified  that  two  or  three  days 
later  he  received  the  policy  by  mail,  either 
from  Adklnson  or  from  Barney  ft  Downs; 
that  he  noticed  that  it  read,  $2,000  other 
concurrent  insurance  permitted,"  "and,  as 
I  was  carrying  $4,000,  I  knew  the  policy 
wouldn't  be  any  good  tbat  way,  if  it  meant 
just  the  $2,000  altogether,  so  I  wrote  Mr. 
Adklnson,  and  asked  bim  about  It  I  didn't 
receive  any  reply. for  a  day  or  two,  and  hap- 
pened to  QoiM  up  t(>  town  sad  brought  tbs 
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policy  with  mo,  and  wftat  to  hia  taoiue  and 
banded  It  to  him,  and  called  his  attention 
to  that  part  of  It,  and  be  looked  It  over,  and 
he  says:  That  means  |2,000  additional; 
that  Is,  ^,000  more  than  you  are  carrying.' 
He  knew  what  I  was  carrying" — that  there- 
upon he  paid  the  premium.  The  policy  was 
countersigned  by  Barney  &  Downs,  the 
agents,  and  the  respondent  could  not  testi- 
fy whether  It  was  mailed  to  him  by  Adkln- 
son  or  by  Barney  &  Downs.  This  testimony 
Is  disputed  by  both  Adklnson  and  Barney  & 
Downs. 

The  appellant  makes  two  contentions :  (1) 
That  there  Is  no  evidence  tending  to  show 
that  Adklnson  was  Its  agent,  or  that  the 
amount  of  existing  Insurance  was  communi- 
cated to  Barney  &  Downs;  (2)  that  It  was 
error  to  permit  the  respondent  to  testify 
that  Adklnson  explained  that  the  rider  meant 
$2,000  in  excess  of  the  $4,000  and  the  $2,500. 
Upon  the  first  proposition  the  testimony  of 
the  respondent  discloses  that  he  had  no  ne- 
gotiations or  couTersatlons  with  any  one 
other  than  Adklnson,  before  the  delivery  of 
the  policy.  Adklnson  assumed  to  act  as 
agent  for  a  fire  Insurance  company  whose 
name  was  not  disclosed  until  the  delivery  of 
the  policy.  The  respondent  did  not  know 
Barney  A  Downs  In  the  transaction.  If  Bar- 
ney ft  Downs  wrote  the  Insurance  through 
Adklnson  as  their  Intermediary,  It  was  for 
the  Jury  to  determine  from  all  the  facts  and 
drcomstanoes  in  the  case  the  relation  of  the 
latter  to  them  and  the  appellant  Agency 
may  be,  and  often  is,  created  by  the  conduct 
of  the  parties.  It  Is  fundamental  that  facts 
known  to  an  agent  when  acting  as  such  are 
tat  law  known  to  the  principal,  and  It  would 
be  a  fraud  in  law  If  an  insurance  company 
were  allowed  to  deliver  Its  policy  through 
their  agent,  and  acc^t  the  premium  with 
knowledge  of  the  facts  which  under  its  pio- 
vislons  made  It  void  ab  initio,  and  thereafter 
assert  Its  invalidity.  Parsons,  Rich  &  Co.  v. 
Lane,  97  Minn.  98,  106  N.  W.  485,  citing  nu- 
merous authorities ;  Fishbeck  v.  Phoenix  Ins. 
Co.,  64  Cal.  422.  On  the  second  point  of  the 
objection  the  testimony  was  admissible  for 
the  purpose  of  showing  that  Adklnson  bad 
notice  of  the  $4^)00  insurance  before  the  pol- 
icy was  accepted  or  paid  for.  The  interpre- 
tation he  gave  the  contract  in  view  of  the 
knowledge  he  had  of  the  facts  is  the  law's 
interpretation.  Moreover,  as  we  shall  see, 
the  appellant  retained  the  premium  after  full 
knowledge  of  all  the  facts,  and  it  must  there- 
fore be  held  to  have  asserted  the  validity  of 
Its  contract 

There  is,  however,  another  principle  of 
law  which  precludes  the  api>ellant  from  in- 
terposing this  objection.  The  evidence  dis- 
closes that  It  has  received  and  retained  the 
premlnm.  True,  this  was  not  formally  plead- 
ed as  an  estoppel  or  waiver,  but  evidence  of 
payment  was  admitted  without  objection, 
and  the  pleadings  will  be  treated  as  amend- 
ed ao  ■>  to  properly  present  the  question. 


"Clearly  the  defendant  conid  hot  assert  a 
right  to  the  premium  for  valid  Insurance, 
and  -at  the  same  time  insist  that  the  insur- 
ance had  never  been  effected.  By  claiming 
and  maintaining  such  a  right,  with  full 
knowledge  of  all  material  circumstances,  it 
unequivocally  affirmed  the  validity  of  the  in- 
surance for  the  period  covered  by  the  pre- 
mium, and  definitely  waived  every  objection 
on  which  its  validity  could  be  denied."  N.  X 
Rubber  Co.  v.  Assurance  Co.,  64  N.  J.  Law, 
580,  586,  46  Atl.  777.  See,  also.  Parsons, 
Rich  &  Co.  T.  Lane^  supra ;  Schrelber  v.  Ger- 
man-American Hall  Ins.  Co.,  43  Minn.  367, 
45  N.  W.  708;  New  York  Life  Ins.  Co.  v. 
Baker,  83  Fed.  647,  27  C.  &  A.  568;  Frasier 
V.  New  Zealand  Ins.  Co.,  89  Or.  842,  64  Pac 
814;  Elliott  V.  Lycoming  County  Mut  Ins. 
Co.,  66  Pa.  22,  5  Am.  Rep.  323 ;  German  In- 
surance Co.  T.  Shaden,  68  Neb.  1,  93  N.  W. 
972,  60  L.  R.  A,  9ia 

The  policy  provided  that  "no  agent,  ad- 
juster, or  other  representative  of  this  asso- 
ciation except  the  secretary  is  authorized  to 
waive  proofs  of  loss  or  to  admit  or  deny  li- 
ability under  this  policy."  Tills  provision  is 
invoked  in  aid  of  the  six  months'  limitatloii 
clause  in  the  policy.  We  have  met  this  con- 
tention in  considering  the  demurrer,  and  will 
not  restate  or  recite  the  authorities.  We 
will  add,  however,  that  parties  competent  to 
make  such  a  contract  may,  as  a  rule,  abro- 
gate or  modify  it  by  a  subsequent  one  enter- 
ed into  in  any  manner  authorized  by  law. 
Ruthven  v.  American  Fire  Ins.  Co.,  102  Iowa, 
650.  71  N.  W.  574. 

The  denial  of  the  motion  for  a  directed 
verdict  is  assigned  as  error.  Upon  this  ques- 
tion, in  addition  to  the  points  already  consid- 
ered, it  is  urged  that  the  evidence  showed 
that,  between  the  date  of  the  delivery  of  the 
IwUcy  and  the  fire,  two  buildings  were  con- 
structed by  third  iMrtles  within  100  feet  of 
the  insured  property,  in  contravenftlon  of  the 
hazard  provision  of  the  policy.  The  policy, 
as  we  have  seen,  provided  that  It  should  be 
void  if  there  is  "any  Increase  o''  the  hazard 
by  additional  exposures  within  one  hundred 
feet  or  otherwise."  The  statemen  is  made 
in  the  appellant's  brief  that  the  proof  of  loss 
— Exhibit  A— <»ntains  the  respondent's  sworn 
statement  showing  a  violation  of  this  provi- 
sion. This  exhibit  is  not  in  the  record.  The 
point  Is  not  well  taken,  for  two  reasons: 
First  there  Is  no  evidence  in  the  record  show- 
ing a  violation  of  the  clause;  second,  the 
court  Instructed  the  Jury  thereon  as  follows: 
"If  you  shall  be  convinced  by  a  preponder- 
ance of  the  evidence  that  after  said  policy 
was  Issued,  there  was  erected  within  100  feet 
from  the  property  Insured  an  additional  ex- 
posure, and  that  the  same  Increased  the  haz- 
ard or  risk  or  danger  of  such  property  being 
damaged  by  fire,  then  your  verdict  must  be 
for  defendant"  No  exception  was  reserved 
to  this  instruction.  For  the  reasons  stated 
it  is  not  necessary  to  consider  the  appellant'! 
authorities  under  this  head. 
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Tba  eonrt,  In  Bubsbtnce,  Instracted  the  Jury 
that.  If  they  were  convinced  by  a  preponder- 
ance of  the  evidence  that  Adklnson  assumed 
to  be  a  aolicltlng  agent  of  defendant,  or  of 
aiiy  undiscloaed  insurance  company,  and  In 
that  capacity  solicited  and  obtained  from 
plaintiff  an  application  for  Insurance  upon 
the  property  In  question,  either  written  or 
oral,  and  that  plalntlCT  gave  him  snch  appli- 
cation, believing  him  to  be  such  agent,  and 
gave  It  to  him  as  such  agent,  and  the  defend- 
ant thereafter,  with  knowledge  or  notice  that 
Adklnson  had  assumed  so  to  act,  and  had 
thereby  obtained  such  application.  Issued  the 
policy,  and  received  the  premium  from  the 
plaintiff,  intending  that  the  policy  should  be 
received  by  the  plaintiff  in  compliance  with 
the  application  to  Adklnson,  and  that  the 
plaintiff  did  so  receive  it,  then,  for  the  pur- 
pose of  this  suit,  the  act  of  Adklnson  In  bo- 
Itclting  and  receiving  the  application  became 
In  legal  effect  the  act  of  the  defendant;  and 
If  at  the  time  of  making  such  application  the 
plaintiff  informed  Adklnson  that  there  was 
already  $4,000  other  lL«urance  on  the  prop- 
erty, the  knowledge  thus  obtained  by  Adkln- 
son Is  in  law  the  knowledge  of  the  defendant, 
and  estops  defendant  from  alleging  that  the 
policy  1b  void  on  account  of  the  other  policies 
existing  at  the  time  the  policy  was  issued. 
This  is  assigned  aa  error,  but,  as  we  have 
seen.  It  correctly  announces  the  law. 

The  court  Instructed  the  Jury:  "You  are 
the  exclusive  Judges  of  ail  questlonB  of  fact 
and  the  weight  to  be  given  to  any  partlcnlar 
fact."  This  Is  assigned  as  error.  The  par- 
ticular objection  urged  is  that  the  Jury  are 
not  the  Judges  of  "the  weight  to  be  given  to 
any  particular  fact"  The  point  made  la  that 
when  the  Jury  has  determined  wtiat  a  giver 
fact  Is,  the  law  as  given  by  the  court  deter- 
wines  Its  welgjit  It  is  said  arguendo:  "In 
the  case  at  bar,  for  Instance^  if  from  the  tes- 
timony tb^  Jury  found  that  the  defendant 
company  had  no  notice  of  the  excess  insur- 
ance, the  Jury  had  no  right  to  determine  the 
weight  to  he  given  to  that  fact.  That  ques- 
tion Is  purely  a  question  of  law."  We  think 
that  the  learned  counsel  has  Indulged  in  over- 
reflnement.  This  is  particularly  true  In  the 
Instant  case,  because  Immediately  following 


the  criticized  words  thfr  court  adds,  "but  tHe 
law  It  is  your  duty  to  accept  from  the  court" 

Finally,  it  Is  contended  that  the  court  erred 
In  Instructing  the  Jury  that  the  pleadings  are 
not  evidence  In  the  case.  It  is  urged  that 
the  Instruction  was  misleading,  as  the  Jury 
might  condnds  that  admissions  In  the  plead- 
ings could  not  be  considered  as  evidence. 
The  instruction  as  an  entirety  was:  "Yon 
will  take  with  you  the  pleadings,  that  Is,  the 
complaint  and  answer  and  the  reply  In  this 
case,  all  exhibits  in  evidence,  and,  gentlemen, 
these  pleadings,  that  Is,  the  complaint  and 
answer  and  ret)ly,  are  not  testimony  In  the 
case.  They  are  not  evidence  in  the  cause. 
They  are  simply  statements  of  what  the  par- 
ties on  each  side  daim  to  be  the  facts,  bat 
not  evidence  of  the  facts,  and  the  Issue  In  the 
cause,  that  Is,  the  issue  of  facts,  you  must 
deterniine  under  the  instructions  of  the  court 
from  the  evidence  In  the  cause  before  yon, 
and  from  the  admissions  of  the  parties,  n- 
spectlv^y,  that  have  been  laid  before  yon  or 
have  been  submitted  to  you."  T^e  oonrt  bad 
theretofore  pointed  out  certain  admissions  in 
the  pleadings.  Tint  Instruction,  read  as  an 
entirety,  shows  clearly  that  the  diarge  that 
the  pleadings  were  not  evidence  was  limited 
to  the  issues  Joined,  but  that  admissions  In 
any  form  were  evidence.  We  have  not  over- 
looked the  fact  that  Adklnson,  Barney,  and 
Downs  testified  that  the  amplication  for  the 
policy  was  in  the  form  of  a  letter  addressed 
to  Adklnson,  wherein  the  respondent  stated 
that  he  was  then  carrying  (:i,000  insurance; 
nor  are  we  unmindful  that  they  testified  that 
Adklnson  was  then  an  employs  In  a  dothlng 
store,  and  not  connected  In  any  way  with  the 
appellant  or  Barney  &  Downs.  The  letter, 
however,  was  not  produced  at  the  trial,  but 
proof  of  its  loss  was  otFered.  All  the  testi- 
mony was  submitted  to  the  Jury  under  pnqper 
instrnctions,  and,  they  having  found  for  the 
respondent  upon  competent  evidence,  we  can- 
not disturb  the  verdict.  The  veracity  and 
credibility  of  the  witnesses  was  for  them  to 
determine. 

The  Judgment  will  therefore  be  affirmed. 

RTTDKIN,  O.  3.,  end  MORRIS,  CHAD- 
WICK,  and  PULLERTON,  M.,  concur. 
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JDUIi  T.  KITSAP  TRANSP.  CXX 
(Sopicme  Conrt  of  Wathlncton.    Oct  4,  1906.) 

1.  Wimcsacs  (f  882*)  —  EIxaxinatior  —  Ix- 

nAORiucM'r— TiuB. 

The  itrict  rule  nqnliM  that  impeachlac 
faeatioDs  b«  asked  before  the  witnesa  leavea  the 
atand  after  he  has  been  examined  in  chief. 

(Bd.  Note.— For  other  caaee,  aee  Wltneaaea, 
Cant.  IMg.  1 1100;   Dee.  Die  I  882.*] 

3.  Wmraans  (I  882*)  — Bxaiohatioii  — Iv- 

FSaOHMEXT— DiaOBKnOIl   or  COUBT. 

Whether  the  rale  tliat  impeachlag  qnea- 
tiona  ahould  be  aaked  before  the  witness  leaves 
the  atand  after  the  examination  in  diief  ahall 
always  be  followed  is  within  the  sonnd  discre- 
tion of  the  trial  court,  and,  where  nolj  a  short 
time  expired  after  a  witness  was  excused  nntil 
he  was  recalled  to  be  asked  impeachinc  qaes- 
liraa,  there  was  no  abuse  of  discretion  In  i>er- 
BiittinK  such  questions  at  that  time ;  the  other 
party  not  being  denied  any  tight  bgr  anch  course. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Die.  I  1109;  Dec.  Dig.  |  332.*] 

8.  WmTXBSES  a  886*))— BxAHinATioiT  — Iif- 

PKACHllCIfT. 

Where,  in  an  action  for  personal  injuries 
by  faUinc  into  the  river  while  walking  off  the 
gangplanR  of  a  boat,  a  witnesa  testified  that  he 
and  plaintiff  cleared  the  plank  before  the  acci- 
dent, whidi  was  caused  by  plaintiff  falling  over 
witness'  heels,  and  not  by  a  movement  at  the 
plank  as  claimed  by  plaintiff,  a  question  to  such 
witness  whether  he  did  not  state  in  the  pres- 
ence of  others  shortly  after  leaving  the  gan^ 
plank  that  he  felt  it  alipping  before  he  got  off 
waa  mateaiaL  and  proper  by  way  of  iupeaiih- 
ment. 

[E<d.  Note.— FQt  other  cases,  see  Witnesses, 
Cent.  Dig.  il  1226,  1227;    Dee:  Dig.  i  88&*] 

A.  DAXAOn    (f    182*)— BXOKSSITS    DAlfAGM— 
PXBSOIf  AI.  IMJUBIU. 

PlaintUTs  nose  was  broken  and  deformed 
and  his  foot  permanently  injured  by  the  acci- 
dent so  aa  to  somewhat  limit  its  natural  moTe- 
ment  and  impair  its  usefulness,  thoncb  not 
enough  to  make  it  useless.  He  received  |2.50  a 
day  when  injured,  and  was  incapacitated  there- 
by aome  12  weeks,  after  which  he  resumed  wotk. 
ff«M,  that  a  verdict  for  |S,000  waa  not  ao  ex- 
eeaalTe  aa  to  require  that  it  be  set  aside. 

[Ed.  Note.— For  other  eases,  see  Damafaa, 
Out.  Dig.  H  872-885;   Dec.  Dig.  I  132.*] 

6  Appkai.  ahd  Bbbob  (I  1001*)— Bsvnw— 

KZCEBSIVK  DAMAOU. 

The  evidence  must  be  dear  that  a  rerdlct 
ta  excessive  before  it  wiU  be  set  aside  for  that 
fcaaon  on  appeaL 

[BL  Note^-For  other  cases,  see  Appeal  and 
■nor.  Cent  Dig.  i  8844;  Dec.  Dig.  |  1004.*] 

Vt^mitauatt  1.  Anieal  from  Superior 
Qmrt,  Kins  County;  B.  B.  Albertaon,  Judge. 

Action  by  Peter  P.  Jnul  against  the  Kit- 
sap Transportation  Company.  From  a  Judg- 
ment tor  plaintiff,  defendant  appeals.  Af- 
irmed. 

Peten  tt  Powell,  for  appellant.  JTohn  B. 
Htmiphrles  and  George  B.  Cole,  for  respond- 
ent.   ^_  ^  __^_  ^ 

FULLEBTON,  J.  On  July  28,  1007,  the 
respondent  took  passage  on  one  of  the  steam- 
boats of  tbe  appellant  transportation  com- 
(MUiy  at  Seattle^  In  King  county,  for  the  pur- 
pose of  going  to  Uaabenla,  in  Kitsap  conn- 


Igr.  On  arriving  at  tiie  iK^t  last  tiamed,  tbe 
boat  made  a  starboard  landing  at  the  pnblic 
wbarf  for  the  purpose  of  discharging  pas-- 
sengera.  The  tide  was  low  when  the  boat 
readied  tbe  wliarf,  and  tbe  gangplank  waa 
extended  from  tbe  hurricane  deck  of  the  boat 
to  tbe  wbarf,  and  was  even  then  inclined 
Bomewhat  steeply;  tbe  aacent  being  towards 
tbe  wbart  Tbe  respondent's  evidence  tended 
to  sboW  that  as  be  was  leaving  tbe  boat  and 
had  reacbed  about  midway  of  the  plank  it 
was  pulled  aboard  tlie  boat  by  the  boat's 
crew,  eanaing  him  to  fall  therefrom  Into  the 
water  below,  by  whldi  fall  bis  nose  was 
broken  and  Iiis  foot  badly  Injured,  leaving 
him  a  permanent  cripple.  The  respondent 
waa  49  years  of  age  at  tbe  time  of  tbe  acci- 
dent, bad  been  at  one  time  a  blacksmith, 
and  was  at  the  time  of  bis  injury  working 
for  tbe  city  of  Seattle,  receiving  as  wages 
|2Ji0  per  day.  He  was  incapacitated  by  rea- 
son of  bis  Injury  for  some  12  weeks,  when 
he  resumed  work  at  the  same  wages.  The 
jury  returned  a  yerdlct  in  bis  favor  in  the 
sum  of  15,000.  This  on  motion  tor  a  new 
trial  was  reduced  to  $3,000,  and  for  this  sum 
judgment  was  rendered. 

Brror  is  first  assigned  on  tbe  exandnatloii 
of  tbe  witness  H.  J.  Bcbwelker.  The  re- 
spondent tsstifled  In  his  own  b^nlf  to  tbe 
effect  that  he  was  about  tlie  middle  of  tbe 
gangplank  and  alone  thereon,  proce^diiig; 
towards  tbe  wharf,  when  tbe  plank  was 
pulled  In  towards  tbe  boat,  thereby  throwing 
him  into  tbe  water.  In  this  he  was  corrob- 
orated by  bis  wife  and  by  several  other 
witnesses  who  were  on  the  wharf  watching 
tbe  boat  make  tbe  landing.  The  appellant 
when  introducing  evidence  on  its  bebaU 
called  tbe  witness  Bcbwelker,  who  testified. 
In  substance,  that  be  was  also  a  passenger  on 
tbe  boat  with  tbe  respondent  landing  at 
tbe  place  tbe  respondent  Intended  to  land; 
that,  when  tbe  boat  reacbed  tbe  wharf  and 
tbe  gangplank  was  put  out,  be  sscended  It 
Immediately  ahead  of  tbe  respondent;  that 
both  of  them  reached  tbe  wbarf  and  stepped 
dear  of  tbe  plank,  when  the  respondent  in 
some  way  tripped  upon  tbe  witness'  feet, 
and  slipped  and  fell  backwards  into  tbe 
water.  He  was  then  subjected  to  quite  a 
lengthy  cross-examination  and  excused  from 
tbe  witness  stand.  Tbe  appellant  after  In- 
trodudng  some  further  erldenoe  rested  its 
case^  whereupon  tbe  respondent  Introduced 
witnesses  In  rebuttal,  finally  calling  the 
witness  Bcbwelker,  and,  obtaining  leave  of 
court,  asked  him  certain  Impeaching  ques- 
tions which  he  was  allowed  to  answer  over 
the  appellant's  objection.  Afterwards  wit- 
nesses called  by  the  respondent,  who  testi- 
fied over  the  appellant's  objection  that  tbe 
answers  made  to  the  impeaching  questions 
were  untrue. 

The  appellant  contends  that  tbe  ruling  of 
tbe  court  in  this  particular  was  error  for 
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two  reasoDB:-  First,  bOGanse  it  was  an  abuse 
of  discretion  to  permit  the  witness  to  be  re- 
called after  the  appellant  had  rested  its  case; 
and,  second,  because  the  subject-matter  of 
the  impeaching  questions  was  of  itself  inad- 
missible. We  think  neither  of  these  objec- 
tions tenable.  Undoubtedly,  under  the  strict 
rules  of  practice,  the  impeaching  questions 
should  have  been  propounded  to  the  witness 
before  he  left  the  witness  stand  after  he  had 
been  examined  in  cliief  and  was  turned  orer 
to  the  respondent  for  cross-examination,  bat 
whether  the  strict  rule  shall  always  be  ad- 
hered to  is  a  question  resting  In  the  sound 
discretion  of  the  trial  judge  to  be  reviewed 
in  the  appellate  court  only  for  manifest 
abuse.  In  the  record  before  us  there  is  noth- 
ing to  show  an  abuse  of  discretion.  Only 
a  short  time  elapsed  between  the  time  the 
witness  was  excused  until  he  was  recalled 
and  the  impeaching  questions  propounded 
to  him,  and  no  privilege  or  rl^t  was  de- 
nied the  appellant  because  thereof.  There 
was  therefore  no  abuse  of  discretion. 

The  question  asked  the  witness  was  whetJb- 
er  he  did  not  state  In  the  presence  of  cer- 
tain persons  who  wo'e  witnesses  to  the 
accident  shortly  after  leaving  the  gangplank 
that  he  felt  the  plank  slipping  before  he  got 
otf  of  it.  Clearly  this  was  material.  If  the 
witness  did  so  state,  it  controverts  his  tes- 
timony to  the  effect  tliat  both  he  and  the 


respondent  got  clear  of  the  plank  before  tlie 
accident;  and  that  the  accident  was  the  re- 
sult of  the  respondent's  tripping '  over  the 
witness'  heels,  and  not  to  any  movement 
of  the  gangplank.  This  being  so,  it  was 
sufficiently  connected  with  the  question  at 
issue  to  warrant  its  submission  to  the  con- 
sideration of  the  Jury.  The  case  of  Bailey 
v.  Seattle  &  Renton  Railway  Company,  32 
Wash.  640,  78  Fac.  ti79^  is  not  in  point  here. 
In  that  case  the  impeaching  question  related 
to  a  matter  Immaterial  to  the  issues  between 
the  parties;  while  here  the  impeaching  ques- 
tions related  to  material  mattera 

The  other  contention  is  that  the  amount 
of  recovery  is  still  excessive,  notwithstand- 
ing the  reduction  of  the  verdict  by  the  court. 
But,  as  we  have  stated,  the  respondent's 
nose  was  broken  and  deformed,  and  his  foot 
permanently  injured,  although  not  sufficient 
to  render  it  useless,  yet  sufficient  to  limit 
Its  natural  movement  in  some  degree,  render- 
ing it  less  useful  than  it  was  b^ore  the 
accident.  The  evidence  should  be  clear  and 
plain  that  a  verdict  Is  excessive  before  it 
is  set  aside  by  an  appellate  court  on  that 
ground.  We  cannot  so  hold  in  the  case  be- 
fore us. 

The  judgment  is  affirmed. 

RUDKIN,  C.  J.,  and  OHADWIOE.  GOSB, 
and  MORRIS,  JJ.,  concur. 
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ZELIQ  V.  BLUB  POINT  OTSTEK  CO.  et  aL 
(Supreme  Conrt  ol  Oregon.    Oct.  12,  1906.) 

1.  Statutes  (J  230*)— CoNSTBtrcTioN— Ambnd- 

UENT. 

An  amendment  is  to  be  construed  as  'If  In- 
corporated in  the  original  act  at  tbe  time  en- 
acted, and  no  clause  is  to  be  left  inoperative. 

[Ed.  Note. — For  otiier  cases,  see  Statutes, 
Cent.  Dig.  S  311 ;   Dec.  Dig.  }  230.»] 

2.  Forcible  Bntby  and  Detainer  (S  43*)— 
Review— ADDiTiONAi  Undertaking. 

B.  &  C.  Comp.  i  5748,  declares  that  the 
rales  of  practice  governing  actioos  generally  in 
a  justices  conrt  shall  yield  to  the  special  pro- 
cedure provided  for  forcible  detainer.  Section 
5754  provides  that  no  appeal  shall  be  taken  by 
defendant  in  forcible  detainer  until  he  shall  in 
addition  to  the  undertaking  required  by  law 
upon  appeal  give  an  undertaking  for  the  pay- 
ment to  plaintiff  of  twice  the  rental  value  of 
tbe  property  of  which  restitution  shall  be  ad- 
judged. Act  Feb.  23,  1907  (Laws  1907,  p.  132), 
amends  B.  &  C.  Comp.  |  5746,  so  as  to  confer 
concurrent  jurisdiction  on  the  circuit  court  in 
forcible  detainer  with  a  justice's  court.  Beld, 
that  the  special  procedure  provided  for  forcible 
detainer  is  not  con6ned  to  a  justice's  court,  but 
applies  in  the  circuit  court  to  the  exclusion  of 
the  usual  procedure  there,  and  that  the  addi- 
tional bond  required  by  section  -5754  must  be 
given  in  an  action  brought  in  the  circuit  court 
as  well  as  if  brought  in  a  justice's  court. 

(B!d.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Dec.  Dig.  {  4S.*] 

&  Forcible  Bi^tby  and  Bwainee  (J  43*)  — 
Review— PEBtasaioN  so  File  Oiotted  Un- 
dertaking. ^ 
B.  &  0.  Comp.  {  549,  subd.  4,  providing 
that  where  a  party  gives  notice  of  appeal,  ana 
thereafter  omits,  through  mistake,  to  do  any 
other  act,  including  tbe  filing  of  tbe  undertaking 
required  by  that  section,  necessary  to.  perfect 
the  appeal  or  stay  proceedings,  he  may  be  per- 
mitted to  amend  or  perfo'rm  such  act,  does  not 
empower  the  Supreme  Court  to  permit  to.be>  filed 
the  additional  undertaking  for  an  api>eal  re- 
quired by  section  5754  in  unlawful  detainer,  -e^ 
it  Is  a  condition  precedent  to  the  appeal,  and 
in  addition  to,  and  not  a  substitute  fdr,  the 
andertaking  zeqnired  by  section  549.  -  - 

[Ed.  Not*.— For  Other  cases,  see  Forcible  Eln- 
(ly  and  Detainer,  Dec.  Dig.  {  43.,*]  .        , 

Appeal  from  CircnK  Conrt,  MnltBomab 
Connty;  Robert  Q.  Morrow,  Judge.' 

Forcible  entry  and  detainer  by  M.  A.  Zellg 
against  the  Blue  Point  Oyster  Company  and 
snotber.  Judgment  for  plaintiff,  and  defenS- 
tints  appeal,  and  pleinflS  moveB  tv  dismiss 
tto  appeal.    Appeal  dismissed. 

Claude  Straban,  for  apitellants.  Julius 
Sllverstone,  for  respondent. ' 

SLATER,  J.  oil  December  26,  1908,  in  an 
action  of  forcible  entry  and  detainer  brought 
In  the  circuit  court  of  Multnomah  county  un- 
der the  provisions  of  chapter  18.  tit.  63, 
Code,  as  amended  by  the  act  of  February  23, 
1907  (Laws  1907,  p.  1.32),  plaintiff  obtained  a 
judgment  against  defendants  for  the  restitu- 
tion of  certain  store  premises  In  the. city  of 
Portland.  Defendants  gave  an  oral  notice  of 
appeal,  and  on  December  29,  1908,  attempted 
to  perfect  their  appeal  by  serving  and  filing 


an  undertaking  as  requited  bf  section  550, 

B.  &  O.  C6mp.,  with  a  provision  tor  stay 
bf  proceedings,  substantially  in  compliance 
witii  the  provision  of  sdbdirlslon  2  there- 
of; but  they  omitted  the  giving  or  filing 
ot  an  additional  undertaking  required  by  sec- 
tion 5754,  B.  &  C.  Comp.,  which  section  Is 
a  part  of  the  original  forcible  entry  and  de- 
tainer act'  linder  which  the  actlbn  "was 
brought. 

Plaintiff  has  moved  to  dismiss  the  appeal 
and  to  affirm  tbe  judgment,  assigning  sev- 
eral reasons  therefor.  We  find  It  unneces- 
sary, however,  to  refer  to  any  but  the  fifth, 
as  that  In  onr  optnlon  is  fatal  to  the  Juris- 
-diction  of  this  court,  and  necessitates  tbe 
dismissal  of  the  appeal.  The  fifth  assign- 
ment refers  to  the  failure  to  give  the  addi- 
tional undertaking.  The  original  forcible  en- 
try and  detainer  act  of  18GG  (Laws  1866,  p, 
31)  comprehended  In  sections  5745-6761,  In- 
clusive, B.  &  C.  Comp.,  conferred  upon  the 
justices'  courts  Jurisdiction  of  actions  orig- 
inating thereunder,  and  provided  the  par- 
ticular procedure  to  be  followed.  Section 
5754  Is  as  follows :  "If  Judgment  be  render- 
ed against  the  defendant  for  the  restitution 
of  the  real  property  described  in  the  coBffr 
plaint,  or  any  part  thereof,  no  appeal  shall 
be  taken  by  the  defendant  from,  such  Judg- 
ment until  be  shall,  in  addition  to  the  under- 
taking now  re<}ulred  by  law  upon  appeal, 
give  an  andertaking  to  the  adverse  party, 
with  two  sureties,  who  shall  Justify  in  like 
manner  as  ball  upon  arrest,  for  the  payment 
ro  the  plaintiff  of  twice  the  rental,  vali^  of 
the  -eal  property  of  which  restitution  shall 
be  adjUd^d,  from'  the  rendition  of  «ucb 
Judgment  until  final  Judgment  In  the  .said 
actloti.  If  suqb  judgment  shall  be.affiri^ed 
upon  appeal."  By,  the  act  of  February,  23, 
1907  (Laws  1907",  p.  132),  section  5746,  B.  & 

C.  Comp.,  was  so  amended,  as  to  confer  conr 
current  Jurisdiction  upop  the  circuit  court 
for  the  trial  of,  such  causes.  .  No  other 
change  in  the  law  was  made;  and  the  ques- 
tion at  once  arises  Tyhetbjer  the  special  pro- 
cedure t^iereln  provided  is  to  apply  aiKl  con- 
trol in  the  frlai  of  such  actions  when  brought 
in  the  circuit  <;ourt,  to  the  ejtpli|sl«n  of  the 
usual  procedure  there,  or  Is  suoh  special 
procedure  to  be  confined  to  the  Justice's 
court.  Actions  of  forcible  entry  and  deta/ner 
are  of  the  nature  of  eqpeclal  proceedings,  and 
are.  14  most  Instances  not  affected  by  pro- 
visions relating  to  actions  generally.,  ,  But 
the  rules  of  practice  acts  and  Either  general 
laws  usually  apply  where  It  to  not  other- 
wise decreed.  9  Epcy.  PI.  &  .Pr,  47.  .  Sec- 
tion 4  of  tbe  original  act,  wlilcto  is  section 
5748  qt  the  Code,  provided  that  "puch  action, 
except  as  hereiiiafter.,  specially  provided, 
shall  t^  conducted  in  a^l  respects  as  other 
actions  before  justice?  of  the  peace."  This 
is   an  express  declaray9n  ^hat  the  genera] 
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rules  pt  practice  goyemlnc  actions  geperallj 
In  that  court  must  yield  to  the  special  provi- 
sions of  the  act,  and,  when  by  subsequent 
amendment  of  one  of  the  sections  of  that 
act  the  same  Jurisdiction  was  conferred  up- 
on the  circuit  courts,  it  carried  with  it  the 
express  restrictions  contained  In  other  parts 
controlling  the  exercise  of  that  power.  To 
arrive  at  the  leglslatiye  intent,  the  whole 
act  must  be  read  with  the  amendment  as  if 
it  were  a  part  thereof  at  the  time  it  was 
first  enacted.  An  amendment  is  to  be  con- 
strued as  Incorporated  in  the  original  act, 
and  as  a  part  thereof,  and  no  clause  Is  to  be 
left  inoperatlTe.  26  Am.  &  Eng,  Ency.  Law, 
712;  State  v.  Fisher  (Or.)  98  Pac.  713,  715. 
It  Is  argued,  however,  by  defendants'  coun- 
sel that  by  the  amendment  of  1907  the  ex- 
pressed intept  of  the  Legislature  was  merely 
to  confer  on  the  circuit  court  Jurisdiction 
Of  the  "action  to  recover  possession  of  prem- 
fees;"  quoting  the  heading  of  the  amended 
section  as  It  first  appears  in  the  Code  (B.  & 
C.  Comp.  8  5746),  which  heading  was  not  a 
part  of  the  original  act,  but  was  placed 
there  by  the  compilers  as  a  matter  of  aid 
to  a  quick  and  easy  reference ;  and  It  -is 
further  contended  that,  if  this  were  the  sole 
Intent,  of  the  amendment,  It  would  be  with- 
out force  for  the  asserted  reason  that  the 
circuit  court  always  has  been  rested  with 
Jurisdiction  of  "actions  to  recover  the  pos- 
session of  premises"  In  all  cases  covered  by 
the  forcible  entry  and  detainer  act,  and  that 
such  actions  were  conducted  with  reference 
to  the  procedure  prevailing  In  circuit  courts. 
Tn  support  of  this  contention,  reference  has 
been  made  to  section  17  of  the  act,  which 
provides  that:  "In  any  action  to  recover 
tlie  possession  of  real  property,  as  provided 
tor  in  chapter  1  of  title  V  of  the  Code  of 
Civil  Procedure,  notice  to  quit,  when  neces- 
fMry  may  be  given  as  prescribed  In  this  chap- 
ter; and  nothing  in  this  chapter  shall,  be 
construed  so  as  to  prevent  such  action  being 
maintained  for  the  recovery  of  the  posses- 
sion of  real  property,  although  the  entry 
of  the  defendant  be  forcible,  or  bis  holding 
uBIawfnl  and  with  force."  B.  &  C.  Comp. 
I  6761. 

Chapter  1  of  title  5  of  the  Code  covers  the 
procedure  relating  to  actions  of  ejectment, 
and  requires  the  complainant  to  set  forth  the 
nature  of  his  estate  In  the  property  whether 
It  be  In  fee  for  life,  or  for  a  term  of  years, 
but  as  an  incident  thereof  the  right  of  pos- 
session is  determined,  although  the  entry  of 
the  defendant  be  forcible,  or  his  holding  un- 
lawful and  with  force.  He  must,  however, 
in  order  to  maintain  the  action,  tender  an 
Issue  as  to  title.  Construing  the  act  of  1866, 
now  under  consideration.  It  was  held  by  this 
court  in  Thompson  v.  Wolf,  6  Or.  308,  that 
the  circuit  court  did  not  have  in  the  first 
Instance  Jurisdiction  of  actions  of  forcible 
t!ntry  and  detainer,  but  that  such  Jurisdiction 


was  vested  in  the  Justice  court  to  the  ex- 
clusion of  the  circuit  courts .  Hence,  by  tbe 
amendatory  act  of  1907,  Jurisdiction  of  such 
actions  was  couferred  upon  the  circuit  court 
to  be  exercised  under  the  particular  pro- 
cedure expressly  provided  In  the  act  amend- 
ed. The  section  of  the  act  (B.  &  C.  Comp. 
§  6764)  requiring  the  giving  of  an  additional 
undertaking  for  an  appeal  has  also  been  Ja- 
dicially  Interpreted  by  this  court  In  Danvers 
V.  Durkin,  14  Or.  87,  12  Pac.  60,  and  the 
giving  of  such  undertaking  held  to  be  a 
prerequisite  to  the  right  of  appeaL  •This 
undertaking,"  says  Mr,  Chief  Justice  Lord, 
"Is  a  special  one  for  rent,  and  must  be  given 
In  addition  to  the  undertaking  now  required 
by  law  upon  appeal  In,  ordinary  cases.  Tbe 
language  of  the  statute  Is  In  denial  of  the 
right  of  appeal  unless  this  undertaking  Is 
given."  This  case  was  approved  and  fol- 
lowed in  Helney  v.  Helney,  43  Or.  578,  73 
Pac.  1038.  No  such  undertaking  having  been 
given,  it  follow*  that  the  appeal  must  be 
dismissed,  unless  this  court  has  power  under 
subdivision  4,  i  549,  B.  &  C.  Comp.,  to  per- 
mit one  to  be  given  by  them  now  In  response 
to  their  crttss-motlon.  Tbe  section  referred 
to  reads  ,8« ,  follows :  "  *  •  •  Wh«»  a 
party  in  good  faith  gives  due  notice  as  here- 
inb^pre  provided,  of  an  appeal  from  a  Jndg: 
meat,  order,  or  decree,  and  thereafter  omita, 
through  mistake,  to  do  any  other  act  (In- 
cluding tbe  filing  of  au  undertaking  as  pro- 
vided in  this  section)  necessary  to  perfect 
the  appeal'  or  to  stay  proceedings,  the  court, 
or  Judge  thereof,  or  the  appellate  court,  may 
permit  an  amendment  or  performance  of 
such  act  on  such  terms  as  may  be  Joat." 
rhe  power  here  conferred  is  expressly  confin- 
ed to  such  act  as  may  be  necessary  to  per- 
fect an  appeal  or  stay  the  proceedings,  in- 
cluding the  filing  of  the  undertaking  requir- 
ed'by  that  section,  and  does  not  authorize 
the  court  to  dispense  with  or  supply  any  of 
the  steps  necessary  t^.  take  the  appeal.  Tay- 
lor V.  Lapham,  41  Or.  479,  480,  90  Pac.  43& 
The  additional  undertaking  requlned  to  be 
given  by  sectloa  6764,  B.  &  C.  Comp.,  is  Dot 
an  act  necessary  to  perfect  an  appeal  previ- 
ously initiated  by  right,  but  It  Is  a  condition 
precedent  to  tbe  ej^ercise  of  the  right,  and 
Is  in  addition  to,  and  .not  a  substitute  tor, 
the  undertaking  required  by  section  649. 
The  giving  of  such  undertaking  Is  Just  as 
essential  to  tbe  Jurisdiction  of  this  court  as 
the  giving  and  filing  of  the  notice  of  ap- 
peal, which  is  the  taking  of  an  appeal,  and 
"the  statute  limiting  the  time  In  which  an 
appeal  may  be  taken  is  mandatory  and  Ju- 
risdictional, and  cannot  be  waived  by  the 
court,  nor  can  the  court  entertain  any  ex- 
cuse for  not  complying  .with  its  require- 
ments." Taylor  v.  Lapbam,  41  Or.  479,  480, 
69  Pac.  439.     . 

The  motion  to  dismiss  is  therefore  allow- 
ed.    Dismissed. 
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STATB  T.  ATWOOD  et  ali 
(Snpiame  CXxirt  of  Oregon.-     OcL   12,   1009.) 

On  rehearing.     Affirmed. 

For  former  oiHnion.  see  102  Fac.  295. 

Tbis  case  was  argued  and  submitted  dunns 
the  March  term,  1U09.  Mr.  Justice  BBAN 
having  retired  from  ttie  bench  after  the  ar^ 
ment  and  before  the  dedaioiL  and  the  remaining 
foor  member*  of  the  court  being  equally  divid- 
ed in  opinion  as  to  what  judgment  ought  to  be 
rendered,  the  caae  under  the  statute,  stood  at 
firmed.  A  re-ezamination  before  a  fall  banch 
being  eonaideited  deaixaUe,  a  whenrini  was 
granted. 

ICdBRIDB,  J.  Tot  the  reaaona  stated  by 
Mr.  Justice  BAKIN  in  hla  opinion  (102  Pac. 
20:9,  I  am  of  the  opinion  that  the  judgment  of 
the  court  below  should  be  affirmed.  '  As  to  the 
question  whether  procuring  an  abortion  upon  a 
woman  not  quick  with  diild  is  a  violation  of  sec- 
tion 1748,  B.  &  C.  Comp.,  I  express  no  opinion, 
as  I  do  not  consider  that  it  anses  in  this  case, 
and  do  not  wish  to  be  understood  as  either  dis- 
senting from  or  concurring  with  the  views  of 
Mr.  .hiBtice  EAKIN  on  that  sabject.  In  all 
other  respects  I  agree  with  his  vie^s.  As  a 
majority  of  the  court  now  concur  in>  the  result 
reached  in  Mr.  Justice  EAKIN'S  opinion,  the 
jadgment  will  be  affirmed. 

KINO  and  SLATER.  JJ.,  adhere  to  tbeir 
former  dissenting  opinion. 


(»  Mont  426)  * 

PBICB  et  aL  t.  8TIPSK. 
(Supreme  Court  of  Montana.     Oct.  11,  1900.) 

1.  FsAUDS,  Statute  or  ((  148*)— Pleadins-^ 

WBXrnCN    COSTBACT. 

Allegations  of  the  complaint,  in  an  action 
for  the  price  of  goods,  that  defendant  gave  his 
order,  written  upon  plaintiff's  regular  form, 
for  certain  jewelir,  and  then  and  theie  exe- 
cuted a  m«noranaam  of  sale  hereto  attached 
and  marked  "Exhibit  A"  and  made  a  part  of 
the  complaint,  which  memorandum  was  received 
and  approved  by  plaintilF,  alleged  that  defend- 
ant ordered  the  goods  by  signing  the  memonui- 
dnm,  and  not  by. any  oral  contract. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ntc  of,  Dec.  Dig.  f  148.»] 

2.  PORTBACTB     (t    9*)— BXQUiaiTES— SUBJXCT- 

Matteb. 

The  snbject-matter  of  an  agreement  must 
be  expressed  in  such  tenns  that  it,  can  be  as- 
certained with  reasonable  certainty. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Oenfc  Dig.  U  lO-fiO;   Dec.  Dig.  f  ».•] 
&  OoirraACTs  (8  9*)  —  Rbqdisiteb  of  Con- 

TBAOP— SUBJBOT-MAmeB. 

Where  an  oCer  to  purchase  jewelry  request- 
ed the  ablpment  of  goods  listed  on  a  printed 
memorandam  containing  a  large  quantity  of 
goods  of  varioiis  kinds,  qualities,  and  prices, 
and  did  not  State  how  many  articles  of  a  par- 
ticular kind  were  desired  ot  the  quality  or 
price  to  be  paid,  the  contract  was  so  indefinite 
and  uncertain  as  to  those  matters  that  it  was 
Toid  nnder  Rer.'  Codes,  i  4999,  making  the  en- 
tire contract  void  where  a  contract  with  a 
tingle  object  so  vagnely  expresses  such  object 
as  to  be  wholly  unascertainaole. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  10-20;    DecTDlg.  f  9.*] 

Appeal  from  District  Court,  Dawson  Conn- 
ty;  C  H.  Lond,  ^udge. 
Action  by  MUbert  F.  Price  and  another, 


coimrtneni  doing  bMtntH  lis  the  Pnritaii 
Manufacturing  Ccmtpany,  agaHnst  J.  J.  fiti*- 
pek.  From  a  judgment  for  defendant,  oa 
demnrrer.te  the  complaint,  plaintUtB  appeal. 
Affirmed. 

Donald  Campbell,  for  appellants.  0.  01, 
Hurley,  for  respondent 

HOLLOWAY,  J.  The  complaint  in  thla 
action  aUeges:  "That  on  July  17,  1B0&,  at 
defendant's  place  of  bnslness  at  said  city 
of  Glendive,  plaintiff's  traveling  agent  wo- 
lieited  and  defendant  gave  his  order,  writ- 
ten upon  pUlntifTB  regular  form,  for  cer- 
tain articles  of  jew^ry  of  the  value  of  ttiv«i^ 
hundred  eighty  ($380)  dollars,  •  *  •  ».b^, 
then  and  there  made  and  executed,  subject 
to  plaintUTs  approval  and  acceptance,  a  eer> 
tain  memorandum  of  aale  of  said  artidee 
of  Jewelry,  •  •  •  a  copy  ,o(  which  mep> 
orandam  of  aale  Is  hereto  attaobed  and  an* 
nexed  and  marked  ^Exhibit  A,'  and  is  here- 
of made  a  part"  It  is  then  alleged  that 
this  memorandum  was.  received  by  the  plain- 
tiffs and  approved  by  them;  that  they  de- 
livered the  goods  *'iq  said  memorandnm  o£ 
sale  set  forth"  to  a  common  carrier,  oon»; 
signed  to  the  defendant  at  Glendive;  anA' 
that  they  have  fully  performed  all  the  ternut 
of  the  memorandum  by  them  to  be  perform? 
edi,  but  that.defendant  has  neglected,  and  ror 
fasedtopay  for  .the  goods  or  any  of  them. 
The  prayer  Is  foe  a  Judgment  for  ^380  and' 
legal  interest  thereon  from  Jaly  27,  ISOSJ 
Attadied  to  this  complaint  is  the  memoranM 
dum  marked  "Exhibit  A."  The  defeDdani 
interposed  a  general  and  special  demarrerd 
which  was  sustained  by  the  trial  court,  and* 
plaintiffs,  having  declined  to  plead  further, 
suffered  Judgment  to  be  rendered  and  en-, 
tered  against  them,  from  which  judgment 
they  have  prosecuted  th|a  appeal. 
'  In  the  judgment  It  is  recited  that  in  bub- 
talnlng  the  demurrer  the  trial  court  held 
tbat  the  complaint  does  not  state  facts  suf- 
ficient to  constltnte  a  cause  of  action. 
Whether  It  does  or  does  not  is  to  be  deter- 
mined by  reference  to  the  legal  effect  if  any, 
of  the  so-called  memorandum.  Counsel  in 
th^r  briefs  have  treated  the  matter  am 
though  the  complaint  alleges  that  an  oral 
contract  for  the  sale  of  goods  amounting  to 
more  than  $200  was  made,  and  that  Exhibit 
A  was  Intended  as  a  note  or  memorandum, 
of  such  contract,  and  the  argument  is  then- 
directed  to  the  question :  Is  this  Exhibit  A. 
a  sufficient  note  or  memorandum  to  take  thft 
case  out  of  the  operations  of  the  statute  at 
frauds?  If  that  question  was  lief  ore  tie,  we 
would  probably  reach  the  pame  conclusion 
which  we  reach  now;  biit  that  question  is 
not  before  us. 

The  allegation  of  the  complaint  Is  that 
the  defendant  gave  his  order  for  the  gooda 
by  virtue  of  his  having  signed  thin  Exhibit  A^ 
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Xhe  complaint  is  not  snaceptlble  of  aiiy  otb- 1 
er  conBtrnctlon.  And  this  brings  us  to  a  con- 
alderation  of  the  question:  Is  this  Exhibit 
A  such  an  Instrumrat  that  upon  approval  by 
plaintiffs  It  evidences  a  contract  which  can 
be  enforced  at  law?  The  exhibit  Is  a  unique 
document.  It  covers  6%  pages  of  the  tran- 
script, and  to  set  it  forth  at  length  would  ex- 
tend this  opinion  unnecessarily.  Much  of  It 
is  devoted  to  extravagant  advertising  of  the 
goods  mentioned  In  it  For  the  purposes  of 
this  appeal,  it  will  be  sufficient  to  copy  por- 
tions of  one  paragraph  and  the  concluding 
I>ortton  of  the  memorandum,  as  follows: 
"Individuality.  For  the  purpose  of  giving 
our  goods  an  individuality  not  enjoyed  by 
other  manufacturers,  and  to  so  far  as  pos- 
sible exclude  the  goieral  mixing  of  the  goods 
of  various  factories,  which,  to  a  certain  ex- 
tent, precludes  tl^e  possibility  of  building  up 
a  reputation  awjug  the  customers,  we  place 
the  following  factory  line  of  rolled  gold 
plate,  gold  front,  gold  filled,  sterling  silver 
and  oxldlssed  finished  articles  in  assorted 
styles  and  patems,  on  our  most  liberal  and 
beneficial  conditions.  Belt  buckles  or  pins 
from  15c  to  f2.00  each ;  charms  and  lockets 
from  16c  to  $2.50  each;  pin  sets  (three  in 
set)  from  15c  to  $1.^  per  set;  dress  buttons 
sets  (three  In  set)  16c  to  $1.00  per  set;  single 
studs  50c  each."  This  paragraph  then  con- 
tinues with  an  enumeration  of  a  large  num- 
ber of  articles  at  prices  ranging  from  8  cents 
to  $2.75  each,  concluding  as  follows:  "Hat 
pins  from  10c  to  60c  each;  bracelets  from 
85c  to  $2.26  each.  Delivered  t.  o.  b.  trans- 
portation companies  and  amounting  to 
$380.00.  which  cnn  be  paid  one-fourth  in  2 
months,  one-fourth  in  4  months,  one-fourth 
in  6  months  and  one-fourth  in  8  months,  with- 
out interest,  If  acceptances  are  given  within 
10  days  from  date  of  invoice;  otherwise, 
terms  are  net  cash  16  days  or  6  per  cent, 
discount  cash  10  days."  The  last  paragraph 
of  the  exhibit  reads  as  follows:  "P.  O. 
Olendive,  State  Mont.  County  Dawson. 
Date  July  17,  1905.  Puritan  Mfg.  Co.,  Fac- 
tory: Please  ship  at  your  earliest  conven- 
ience the  goods  listed  in  this  order  upon  the 
terms  named  therein  and  no  others,  all  of 
which  I  fully  understand  and  approve.  Ex- 
press Office  Glendive,  Mt  J.  J.  Stipek,  Own- 
er of  Store."  It  is  an  elementary  rule  of 
the  law  that,  to  constitute  a  contract,  the 
subject-matter  of  the  agreement  must  be  ex- 
pressed by  the  parties  in  such  terms  that  it 
can  be  ascertained  with  a  feasonablo  degree 
of  certainty.  7  Am.  ft  Eng.  Ency.  Law  (2d 
Bd.)  116.  In  Thomson  v.  Gortner,  73  Md. 
474,  21  Atl.  371,  the  court  said :  "The  law  ii 
too  well  settled  to  admit  of  doubt  that.  In  or- 
der to  constltnteti  valW  verbal  or  written 
agreement,  the  parties  must  express  them- 
selves in  such  terms  that  It  can  be  ascertain- 
ed to  a  reasonable  degree  of' certainty  what 
they  mean.  And.  if  an  agreement  be  so 
vague  and  Inde^nlte  that  It  is  nojj  possible 
to  Collect  from 'it  the  full  Intention  of  the 


parties,  it  Is  void;  for  neither  the  court 
nor  the  Jury  can  make  an  agreement  for  the 
parties.  Such  a  contract  can  neither  be  en- 
forced In  equity  nor  sued  upon  at  law.  It 
is  hardly  necessary  to  dte  any  of  the  nu- 
merous authorities  that  sustain  this  plain 
legal  proposition."  Doubtless  this  Exhibit 
A,  when  signed  by  the  defendant,  was  in- 
tended to  be  an  offer  which  uiwn  acceptance 
by  the  plaintiffs  would  constitute  a  contract ; 
and  such  result  would  have  followed  if  the 
defendant  had  Indicated  what  it  was  be  pro- 
posed to  purchase.  Upon  the  subject  of  of- 
fer and  acceptance  Page  in  his  work  on 
Contracts  says:  "The  offer  must  not  mere- 
ly be  complete  in  terms,  but  the  terms  must 
be  sufficiently  deflulte  to  enable  the  court 
to  deteitnine  ultimately  whether  the  con- 
tract has  been  performed  or  not  If  no 
breach  of  '  the  contract  could  be  assigned 
which  could  be  measured  by  any  test  of  dam- 
ages from  the  contract,  It  has  been  said 
to  be  too  indefinite  to  be  enforceable."  1 
Page  on  Contracts,  {  28.  And  Parsons  on 
Contracts,  speaking  of  agreements  for  the 
sale  of  personal  property,  announces  the 
same  rule  in  th«  following  language:  "The 
price  to  be  paid  must  be  certain,  or  so  re- 
ferred to  a  definite  standard  that  it  may  be 
made  certain.  •  *•  •  And  the  thing  sold 
must  be  specific,  and  capable  of  certain  Iden- 
tification." 1  Parsons  am  Contracts  <9th  Ed.) 
•p.  524. 

With  these  elementary  principles  before 
us,  we  search  this  instrument  In  vain  for  an 
answer  to  any  of  the  following  inquiries: 
How  many  articles  of  any  particular  kind  or 
class  are  ordered?  What  is  the  particular 
quality  of  the  articles  intended  to  be'  pur- 
chased, and  what  prices  are  to  be  paid  for 
the  several  articles?  Did  the  defendant  in- 
tend to  order  some  articles  of  every  descrip- 
tion listed  by  plaintiffs  in  this  Exhibit  A,  or 
did  he  Intend  to  order  only  a  portion  of 
them?  Did  he  intend  to  order  belt  buckles 
worth  15  cents  each,  or  belt  buddes  worth 
$2  each?  This  exhibit  does  not  Itself  answer 
any  of  these  inquiries,  and  neither  does  It 
refer  to  any  other  source  from  which  the  in- 
formation can  be  obtained.  The  Instrument 
is  clearly  of  that  character  which  in  sec- 
tion 469&,  Rev.  Codes,  Is  declared  to  bo  void 
In  the  following  language:  "Where  a  con- 
tract has  but  a  single  object,  and  such  ob- 
ject is  •  •  •  so  vaguely  expressed  as  to 
be  wholly  unascertainabie,  the  entire  con- 
tract is  void." 

Because  this  Instrument  Is  so  indefinite 
and  uncertain  In  its  terms  that  the  intention 
of  the  parties  cannot  be  ascertained,  we  hold 
that  it  is  not  a  contract  enforceable  at  law, 
and  that  the  complaint,  based  upon  the  al- 
leged breach  of  It,  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

The  Judgment  is.afllrmed. 

Affirmed. 

BKANl^LT,  "C.  J.,  and  SMITH,  J.,  concoit. 
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(46  Colo.  ZH) 

NORTHEKN  COAL  A  COEB  CO.  ▼. 
ALIiEBA. 

(Supieme  0»urt  of  Colorado.    Jaljr  6, 1908.    Re- 
bearing  Denied  Oct  4,  1909.) 

1.  Master  awd  Servaht  (8  284*)— Dkath  o» 
Servant— VARiAncs. 

Evidence  conflictine  u  to  whether  dece- 
dent was  killed  in  the  passageway  of  defendant's 
mine  leading  to  a  chamber  -where  he  had  previ- 
ously exploded  a  blait,  as  plaintiff  alleged,  or 
in  the  chamber  which  he  knew  was  them  dan- 
gerous, did  not  constitute  a  fatal  variance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  861-876;  Dec.  Dig.  I 
2G4.*] 

2.  Mabteb  ard  Sbetaitt  (f   103*)— Mikes— 
Bntbtwats— Duty  of  Mas-rb. 

The  operator  of  a  mine  cannot  delegate 
Ua  duty  to  exercise  ordinary  care  to  keep  the 
entryways  in  a  reasonably  safe  condition  for 
the  workmeD  to  pass  from  the  main  shaft  to 
the  different  parts  of  the  mine. 

[Ed.  Notev— For  other  casea,  sec  Mastfr  and 
Servant  Cent  Dig.  |  175;    Dec.  Dig.  |  103.*] 

8.  Master  AND  Sebvart  ($  118*)  — MuiES  — 

TiMBEBino  Roof. 

The  exercise  of  reasonable  care  by  a  coal 
mine  operator  to  keep  the  passageways  safe  re- 
4nires  timbering  the  roof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  177,  209;    Dec.  Dig.  | 

iia*] 

4.  Master  and  Servant  (|  89*>— Death  ot 

MlNBft— SAVB   PI.AOI. 

Where,  la  an  action  (or  death  of  a  mfaier 
by  the  fall  of  a  part  of  the  root,  there  was 
evidence  that  the  injury  occurred  cot  in  a  pas- 
sageway, bat  in  a  dangerons  portion  of  the 
mine  where  deosdeat  had  no  Irasiness  to  bs, 
the  conrt  properly  charged  tliat  if  the  accident 
did  not  occnr  in  the  passageway,  but  in  a 
eliamber  where  he  was  not  required  to  be,  de- 
fendant was  not  bound  to  keep  sueb  place  rea- 
sonably safe,  and  plaintiff  could  not  recover. 

[E^d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  IMg.  if  153-1S6:  Dec.  Dig.  i 
8».*] 

B.  Mastkb  and  Servant  ({  89*)— Dkath  of 

Miner— Safe  Fi^acb. 

A  coal  miner  being  killed  while  needlessly 
loitering  through  cnriosity  or  otherwise  in  the 
loom,  the  roof  of  which  was  momentarily  ex- 
pected to  fall  as  a  result  of  the  shock  of  a 
blast  no  lecoveir  could  be  had  for  his  death. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {|  153-1S6;  Dec.  Dig.  { 
89,  ] 

&  Master  and  Servant  (|  107*)— Death  of 

COAi.  Miner— Safe  Place. 

The  doctrine  of  safe  piece  does  not  apply 
where  a  coal  miner  was  directed  to  go  into  a 
room  in  the  mice  which  was  alxkut  to  be  aban- 
doned and  shoot  down  a  pillar  of  coal  still 
standing  ttere  to  support  tue  roof;  the  woA 
being  inherent!]!  dangerons. 

[Ed.  Note^— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  201,  254,  255;  Dec  Dig. 
I  107.*] 

7.  Master  and  Servant  (J  107*)— Death  of 
Sebvant— Mining— Safe  Place. 

Where  a  'coal  miner  was  stmdc  and  killed 
by  material  falling  from  the  roof  of  a  passage- 
way, after  having  exploded  a  blast  in  a  room 
about  to  be  abandoned,  as  be  was  about  to 
make  an  Inspection  after  the  shot  was  fired  in 
order  to  report  to  the, shift  boss  the  effect  of 
the  shooting,  he  was  entitled  to  ^e  benefit  of 


the  master's  obligation  to  famish  him  with  a 

safe  place  in  which  to  work. 

_  [Ed.  Note.— For  other  cases,  see  Master  and 

!<!<>rvant  Cent  Dig.  H  199-202;    Dec  Dig.  | 

107.*] 

8.  Death   (i   09*)  —  Daji aseb— Vcbdiof— Ex- 

CSSSIVEHE88. 

In  an  action  for  the  wrongful  death  of  a 
coal  miner,  leaving  a  widow  surviving,  a  ver^ 
diet  for  $8,290  was  not  excessive. 

[Ed.  Note.—For  other  cases,  see  Death,  Cent 
Dig.  H  125-130;   Dec.  Dig.  i  99.*] 

Appeal  from  District  Court  Boulder  Coun- 
ty; James  B.  Oarrlgnes,  Judge. 

Action  by  Domenlea  Allera  against  the 
Northern  Coal  A  Coke  Company  for  tbe 
wrongful  killing  of  ber  husband.  Judgmoit 
for  plaintiff  for  $8,250,  and  defendant  ap- 
peals.   Affirmed. 

Julian  O  Dickinson,  for  appellant  Ii.  J. 
Stark,  Geo.  8.  Redd,  and  Geo.  Stidger,  for 
appellee. 

CAMPBELIi,  3.  Tlie  plaintUTs  Imsband, 
a  miner,  was  working  for  defendant  company 
la  its  coal  mine.  He  and  sev«ral  other  work- 
men were  directed  by  tlie  shift  boss  to  go  in^ 
to  a  room  or  chamber  of  the  mine  from  wIilA 
tbe  coal  had  been  taken  and  shoot  down  a 
stamp  or  pillar  of  coal  that  was  still  stand* 
Ing  there  as  a  support  of  tbe  roof,  and  after- 
wards to  remove  tbe  debris  and  clear  out 
tbe  entry  or  passageway  wblcb  led  to  tlie 
ebamber.  Wblle  doing  this  work,  as  tbe 
complaint  states,  plaintiff's  busband  was 
killed  by  a  rock  which  fell  upon  blm  from 
tbe  roof  of  tbis  passageway  while  be  was 
engaged  In  an  iuspecdoa  to  ascertain  tbe 
result  of  tbe  shot,  which  Inspection  coii> 
sdtuted  a  necessary  part  of  the  work  in 
hand.  The  verdict  of  the  Jury  awarded  plain- 
tiff damages,  and  from  tbe  Judgment  tbereon 
defendant  appeals. 

As  is  nsnal  In  sncb  cases,  tbe  evidence  was 
not  in  eveiy  respect  entirely  harmonioas.  It 
it  were  necessary,  we  mlglit  not  ezperlenoe 
much  difficulty  in  reaching  tbe  conclnsicn 
tliat  as  to  tbe  esseatlai  and  Important  facts 
the  conflict  is  not  serions.  Tliere  is  no  dis- 
pute about  the  orders  which  were  given  to 
the  deceased,  or  tbe  purpose  of  the  work  In 
which  he  was  to  participate.  The  object  in 
shootliig  down  this  stump  was  to  remove  the 
support  and  thus  permit  the  roof  of  the 
chamber  to  cave  In  preparatory  to  abandon- 
ing that  part  of  the  mine,  as  the  coal  bad 
been  worked  out  In  pursuance  of  the  ordw, 
the  woiiunen  entered  Into  tbe  chamber 
through  an  entry  or  passageway  which  led 
thereto  from  tbe  main  shaft  Plaintiff's  hoM' 
band  placed  a  sbot  in  the  stump  and  fired  it 
The  evidence  is  that  the  report  was  not 
loud,  but  muffled  and  indistinct,  and  the 
workmen  were  in  doubt  whether  the  sliot 
produced  the  desired  result  From  the  place 
of  safety  in  the  entryway,  to  whicb  they  re- 
paired to  do  tbe  other  work  after  tbe  sttot 
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was  discharged,  deceased  returned  to  the  vi- 
cinity of  the  stump  to  see  If  the  shot  was 
effective.  The  smolce  was  so  thlclE  that  be 
was  unable  to  see,  and  he  returned  to  the 
entryway  and  continued  at  the  other  worlt 
along  with  his  fellows.  After  working  there 
for  a  few  minutes,  he  started  the  second 
time  towards  the  stump  for  another  inspec- 
tion; the  testimony  being  that  it  was  ex- 
pected of  the  men  thus  engaged  when  they 
quit  worlc  to  make  report  to  the  shift  boss 
or  foreman  of  the  result  of  their  efforts. 
The  timbers  in  the  worked-out  chamber  were 
then  cracking,  and  there  was  evidence  of 
some  motion  in  the  roof,  but  It  had  not  yet 
caved.  Either  while  deceased  was  going 
toward  the  chamber  or  returning  therefrom 
the  second  time  a  rock  fell  upon  him  which 
caused  the  injury  complained  of.  There  If 
some  controversy,  at  least  defendant  so  con- 
tends, as  to  the  exact  place  in  which  the  rock 
fell;  plaintiff  asserting  that  it  was  In  the 
passageway,  defendant  saying  that  It  was 
in  an  abandoned  portion  of  the  mine  near  the 
place  where  the  stump  or  pillar  had  been 
Bbot. 

Defendant's  contentions  may  thus  be  stat- 
ed: That  the  case  as  made  by  the  complaint 
was '  not  established  by  the  proof,  In  this: 
whereas  the  complaint  alleges  that  the  Injury 
was  received  ia  the  passageway  leading  to 
the  chamber,  the  evidence  is  that  it  occurred 
In  another  and  different  place  in  the  mine 
which  defendant  was  under  no  obligation  to 
keep  in  a  reasonably  safe  condition.  That 
deceased  was  injured  while  he  was  through 
curiosity  or  otherwise  visltiing  or  luspectinr 
a  place  intbe  mine  which  was  inherently  and 
to  his  own  knowledge  dangerous,  and  where 
he  was  not  directed  to  go,  and  in  which  be 
was  not  required  to  be  In  the  performance  of 
the  work  in  queatiiKi.  That  the  falling  of  the 
rock  which  caused  the  injury  was  one  of  the 
ordinary  and  usual  rlsioB  which  deceased  as- 
sumed In  doing  work  In  a  mine  of  this  char- 
acter. That  he,  equally  with  defendant,  was 
aware  of  the  dangerous  character  of  the 
work  and  the  unsafe  place  In  which  It  must 
be  done,  and  by  his  own  negligence  in  going 
into  a  place  which  he  knew,  or  might  liave 
known,  was  dangerous,  he  contributed  to  bis 
injury.  These  contentions  embrace  substan- 
tially everything  upon  which  defendant  relies 
that  possess  any  merit.  For  the  purposes  of 
the  opinion,  it  may  be  assumed  that  the  evi- 
dence was  conflicting  upon  all  material  ques- 
tions of  fact  and  that  is  aa  much  as  defend- 
ant can  claim. 

It  is  first  said  that,  since  the  testimony 
showed  that  plaintiff  was  not  injured  in  thfe 
passageway,  but  In  a  dangerous  and  aban- 
doned place  In  the  mine,  there  was  a  fatal 
variance  l)etween  the  proof  and  the  allega- 
tions. As  to  this  it  Is  only  necessary  to  say 
that  the  evidence  was  conflicting.  We  be- 
lieve the  preponderance  of  the  evidence  was 
that  the  injury  occurred  in  the  passage  or  en- 


tryway. The  importance  of  this  point  lies 
in  the  fact  that  the  law  Is,  as  conceded  by 
defendant's  counsel,  that  defendant's  duty 
was  to  exercise  ordinary  care  to  keep  the 
entryway  in  a  reasonably  safe  condition  for 
defendant's  workmen  to  pass  from  the  main 
shaft  to  the  different  parts  of  the  mine,  of 
which  duty  defendant  could  not  rdieve  itself 
by  delegating  its  performance  to  a  subordi- 
nate. It  is  also  admitted  by  counsel  that, 
in  order  to  keep  the  passageway  reasonably 
safe,  the  roof  should  be  timbered.  That 
it  was  not  timbered  or  protected  at  the  place 
where  plalntlfTs  evidence  tends  to  show  the 
roclc  fell  is  undisputed.  Defendant's  shift 
boss  admits  that  the  men  were  entitled  to 
rely  upon  the  passageway  being  kept  in  a 
reasonably  safe  condition  and  that  It  was 
defendant's  purpose  so  to  keep  these  pas- 
sageways while  the  men  were  engaged  in 
the  hazardoos  work  of  shooting  down  the 
supports  of  the  roof  and  clearing  away  fbe 
d^ris  preparatory  to  abandoning  such  por- 
tion ,Df  the  mine,  because  they  were  obliged 
to  use.  these  ways  in  going  to  and  returning 
from  their  work.  Assinning  then,  as  we 
have,  that  the  testimony  was  legally  saffl- 
clent  to  prove  that  the  injury  occurred  in 
the  passageway,  the  court  properly  Instruct- 
ed the  Jury  that  defendant  was  required  to 
use  ordinary  care  In  keeping  the  same  rea- 
sonably safe  for  passage.  The  court  suffi- 
ciently protected  the  rights  of  defendant 
when  it  further  instructed  that  if  -tlie  Injury 
occurred,  not  in  the  passageway,  but  in  that 
dangerous,  portion  of  the  mine  where  defend- 
ant claimed  the  rock  fell,  defendant  was  un- 
der no  obligntion  to  keep  th6  same  In  a  rea- 
sMialjly  safe  condition.  So,  also,  were  de- 
fendant's rights  safeguarded  by  an  instruc- 
tion that  If  deceased  was  injured  at  any 
place  In  the  mine  while  he  was  doing  a  work 
which  he  was  not  directed  to  do,  or  when  he 
was  in  a  place  where  he  was  not  required  to 
be,  he  could  not,  In  any  event,  recover,  even 
though  defendant  was  guilty  of  the  negli- 
gence charged.  The  doctrines  of  assumption 
of  risk,  of  contributory  negligence,  and  non- 
liability of  an  employer  for  damages  for 
Injury  to  an  employe  in  doing  dangerous 
work  which  is  as  well  known  to  him  as  to 
the  employer,  and  the  appropriate  rules  ap- 
plicable to  all  the  other  Issues  in  the  case 
were  given  to  the  Jury  in  language  as  favor- 
able to  defendant  ais  it  could  ask.  Had  de- 
ceased received  the  Injury  at  the  time  he  was 
actually  engaged  In  doing  the  inherently  dan- 
gerous work  of  shooting  the  stump,  or  while 
he  was  needlessly  loitering,  through  curiosi- 
ty or  otherwise,  in  the  room  whose  roof  was 
momentarily  expected  to  fall  as  the  result 
of  the  ebock,  the  defendant  would  not  be 
liable,  and  the  court  so  instructed  the  Jury. 
This  would  present  b  Sltnation  similar  to 
that  appearing  in  Finalyson  v.  tJtlca  M.  & 
M.  Co.,  67  Fed.  5p7,  14  C.  C  A.  492,  CWf,  O. 
&  S.  F.  By.  Co.  V.  Jackson,  65  Fed.  48.  12 
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C.  C.  A.  507,  City  of  Greeley  v.  Foater,  33 
Colo.  202,  75  Pac.  351,  and  other  cases  that 
might  be  cited,  where  It  was  held  upon  fbe 
grounds  stated  In  the  opinions  that  the  ordi- 
nary doctrine  of  safe  place  does  not  apply. 
But,  as  related,  to  the  facts  of  this  case, 
which  the  plaintiff's  evidence  tended  to  prove, 
namely,  that  the  injury  occurred  In  a  pas- 
sageway which  deceased  was  obliged  to  use 
in  going  to  and  from  his  worli,  and  that  the 
worl£  which  he  was  directed  to  do  included 
an  inspection  after  the  shot  was  fired  in 
order  to  malte  report  to  the  shift  boss  what 
effect  the  shooting  produced,  the  doctrine  of 
safe  place  does  apply,  as  is  well  Illustrated 
in  Railway  Co.  v.  Jarvl,  53  Fed.  65,  3  a  C. 
A.  433,  and  as  is  clearly  pointed  out  by  Judge 
Sanborn  in  his  opinion  in  the  Finalyson 
Case.  Though  defendant  vigorously  argues 
that  It  was  not  necessary  for  the  deceased 
to  be  in  the  place  where  he  was  injured,  and 
theref<we  the  doctrine  Of  safe  place  ,is  in- 
applicable, the  argument  is  based  entirely 
upon  the  assumption  that  the  place  of  injury 
was  not  in  the  passageway  through  whleli 
he  had  to  go,  but  in  an  abandoned  and  dnn- 
gerons  part  of  .the  mine.  Assumiiig  with  de- 
fendant that  its  evidence  tended  so  to  show, 
It  is  altogether  certain,  as  we  have  elsewhere 
said,  that  plaliitiff's  evidence  tended  to  show 
that  the  rock  fell  from  the  unprotected  roof 
of  the  passageway.  The  court  properly  in- 
structed the  jury  as  to  the  law  upon  both 
hypotheses,  and  in  doing  so  discharged  its 
full  duty  80  far  as  the  particular  question 
under   consideration    Is   concerned. 

A  careful  examlnatioH'  of  the  rfecord  8h«wf 
that  the  case  was  well  tried  by  counsel  un- 
der the  careful  supervision  and  guidance  of 
the  court,  whose  instructions  were  concise, 
yet  sufficiently  comprehensive,  and  whose 
other  rulings  were  free  from  prejudicial  er. 
ror.  The  amount  of  the  verdict  is  not  ex- 
cessive. Justice  was  done,  and  aa  {the  rales 
of  law  applicable  to  controversies  of  this  na- 
ture were  fully  observed,  and  the  Jury  not 
left  in  donbt  as  to  the  Issnes  of  fact  involved 
and  the  pertinent  law,  the  judgment  Is  af- 
firmed. 

8TBEL.B,  a  X,  and  MUSBBB,  3^  ooneur. 


AMES  V.  CITY  OP  SEATTLE. 
(Supreme  Court  of  Washington.    Oct.  9,  1909.) 

MUNICIPAI.  CORPOBATIONS  (§  905*)— SPECIAL 
STBErr  HiPBOVEMENT  FtTNOfe— ^MlBAPPUCA- 
HON— lilABlLrtY. 

Where  a  special  street  improvement  fund 
would  not  have  satisfied  a  warrant  in  its  regu- 
lar order  of  payment  if  the  fund  had  been  prop- 
erly used,  the  holder  of  the  warrant  could  not 
recover  from  the  city  in  tort  been  use.  of  wrong- 
fol  acts  in  paying  pnor  warrants  out  of  (be  cen- 
eral  fond  in  satisfaction  of  jndgments  in  actions 
against  it  tmsed  on  its  negligeiifle,  .and  in  divert- 


ing tlie  special  fund  to  the  i>arment  of  subse- 
quent warrants. 

[Ed.  Note.— For  other  CMes,  see  Municipal 
Corporations,  Dec.  UIg.  i  905.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Mitchell  Gilliam,  Judge. 

Afctlon  by  John  T.  Ames  against  the  City  of 
Seattle.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed  and  remnuded. 

Scott  Calhoun  and  U.  D.  Hughes,  for  appel- 
lant. Walter  B.  Beais  and  B'rauli:  A.  Steele, 
for  respondent 

CROW,  J.  There  is  but  little  controversy 
relative  to  the  facts  of  the  cas&  The  evi- 
dence shows  that  in  1888  the  city  of  Seattle 
Improved  Depot  street,  and  levied  a  special 
assessment  upon  benefited  property  to  pu^ 
the  expense  thereof;  that  warrants  were  is- 
sued to  the  contractors  against  the  special 
fund  th«;reby  created;  that  respondent  pur- 
chased and  now  owns  warrant  Xo.  320  fof 
|500,  dated  May  30,  18S9,  bearing  Intereqt.at 
tl)e  rate  of.  rip  per  cent;  that  lUs  warrant 
was  presented  for  payment  en  May  31,  iSSQ, 
a^d  indorsed,  "Not  paid  for  want  of  funds"; 
that  all  other  warrants  against  the  special 
fund,  iDcluding  tliose  subsequent  to  respondr 
ent's,  have  been  paid;  and  that  ^o  payment^ 
liave  been  made  on  his  warrant  save  $123  iiv 
tercet,  to  Noveml)er.  30;  1891,  and  the  further 
sum  of  $146.89  paid  November  19,  1907,  wbic^ 
exhausted  the  special  fund.  •Respondent 
therefore  contends  that  the  city  is  liable  fof 
the  payment  of  bis  warrant  by  reason  of  it^ 
wrongf^il  and  negligent  actsii).  applying  the 
special  fund  to  the  payment  of  subsequent 
warrants  out  of  their  order,  to  bis  damage.   . 

The  appellant  contends,  that  warrants 
which  matured  and  were  payable  prior  to  No. 
329,  hpld  by  respondent,  were  paid  by  ttw 
city  out  of  its  general  fund  in  satisfaction 
of  judgments  obtained  thereon  by  reason 
of  the  city's  negligent  acts;  that  only  $2,509 
of  the  special  street  fund  was  applied  to 
the  payment  of  warrants  subsequent  to  Na 
326;  that  the  city  compromised  special  as- 
sessments, with  property  owners  in  the  diB>' 
trict,  and  as  the  iresnlt  of  such  compromise* 
lost  $750  from  the  special  fund;  that  its 
total  acts  of  negligence  did  not  cause  a  de- 
pletion of  the  special  fund  In  excess  of  $3,- 
260;  that  respondent's  warrant  No.  326  was 
in  no  way  prejudiced  liy  the  city's  negligent 
acts,  as  the  snm  of  $3,250  above  mentioned, 
if  collected  and  properly  applied,  would  not 
have  eimbled  the  special  fund  to  reach 
and  satisfy  tlie  warrant  in  its  order  of  pay- 
u^ent;  that  respondent  has  not  been  prejudic- 
ed, ai»d  that  lie  la  not  entitled  to  recover. 

The  record  does  show  that  several,  war* 
rants,  prior  to  reiq>oudent'3  were  paid  by  ap- 
pellant out  of  Us  general  fund  in  satisfaction 
of  judgments  rendered  against  it  in  actioiui 
arising  out  of  Its  negligence;  that  bad  the 
entire  proceeds  of  the  collections  in  the  spe- 
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dal  fDnd  been  applied  to  the  payment  of  such 
prior  warrants  In  the  order  of  their  maturity, 
and  had  the  sum  of  $3,250,  lost  or  diverted  by 
appellant'er  negligence  been  also  properly  ap- 
plied to  their  payment,  there  would  never 
have  been  sufficient  money  In  the  special  fund 
to  pay  the  warrant  No.  326  now  held  by  re- 
spondeat These  facts  being  establlsbed  by 
the  evidence,  respondent  has  not  shown  any 
cause  of  action  arising  In  tort,  although  this 
Is  an  action  In  tort  This  action  Is  not 
prosecuted  to  enforce  a  payment  of  respond- 
ent's warrant  from  the  special  fund  on  which 
It  was  drawn.  That  fund  has  been  exhanst- 
•d.  and  was  not  sufficient  if  properly  applied 
to  reach  and  pay  his  warrant  In  Its  regular 
order  of  maturity.  Respondent  now  seeks  to 
hold  the  city  and  Its  general  fund,  liable  for 
Its  wrongful  acts,  which  he  says  prevented 
the  payment  of  his  warrant  from  the  special 
fond.  The  only  theory  upon  which  he  can 
recover  is  that  the  wrongful  acts  of  the  city 
were  prejudicial  to  him.  But  It  Is  apparent 
from  the  record  that  If  the  city  had  com- 
mitted none  of  the  wrongful  acts  of  which  he 
complains,  but  had  properly  handled  the  en- 
tire special  fund,  there  would  not  have  been 
sofflclent  money  In  such  special  fund  to  pay 
him.  The  city  In  its  brief  concedes  that  those 
prior  warrant  holders  who  In  the  order  of 
right  of  payment  could  have  been  paid  out  of 
the  $3,2S0  if  the  same  had  not  been  lost  or 
misapplied  by  its  negligent  acts  were  entitled 
to  recover  In  actions  for  damages.  A  number 
of  prior  warrant  holders  did  recover  Judg- 
ments which  were  paid  and  satisfied  from  the 
Ceneral  fund.  It  Is  a  conceded  fact  that 
such  prior  warrants  were  not  paid  from  the 
special  fund  on  which  tbey  and  respondent's 
warrants  were  drawn.  The  vital  question 
presented  Is  whether  the  diversion  of  the 
special  fund  to  the  payment  of  subsequent 
Warrants  was  prejudicial  to  respondent  If 
It  was,  be  has  an  action  for  damages.  Other.< 
wise  he  cannot  recover.  In  Northwestern 
Lumber  Company  v.  Aberdeen,  3B  Wash.  636, 
6S9,  77  Pac.  1063,  1064,  this  court  said:  "The 
complaint  alleges  a  wrongful  diversion  of 
the  special  street  improvement  funds  of  re- 
spondent and  the  payment,  without  authori> 
Ity,  of  moneys  belonging  to  said  funds,  on 
warrants  which  were  Issued  against  the  same 
and  subsequently  numbered.  But  It  fails  to 
allege  that  there  was  sufficient  money  be- 
Imglng  to  any  of  ttiese  special  funds  divert- 
ed therefrom  to  have  paid  and  satisfied  the 
other  warrants  against  the  same  funds  is- 
aoed  In  their  regular  order  and  prior  In  dates 
and  numbers  to  these  warrants  held  by  ap- 
pellant; or  that  appellant  at  the  times  of 
the  alleged  diversion  of  such  funds,  was 
rightfully  entitled  to  have  such  money,  or 
any  part  thereof,  applied  towards  the  pay- 
ment and  liquidation  of  Its  warrants  describ- 
sd  in  the  complaint  In  other  words,  the 
appellant  was  required  to  allege  stifflclait 


facts'  to  show  that  it  was  prejudiced  by  the 
payment  of  those  subsequent  warrants  out 
of  their  regular  order,  and  that  It  had  the 
lawful  right  to  insist  that  this  money,  or 
some  portion  thereof  would  have  been  ap- 
plied towards  the  payment  of  the  warrants 
In  question.  For  aught  that  appears  from 
the  complaint,  this  money  was  insufficient  in 
amount  to  have  paid  such  prior  outstanding 
paper,  and  the  accrued  Interest  thereon.  If 
such  were  the  case,  appellant  has  no  Just  or 
legal  cause  of  complaint  in  the  present  con- 
troversy." The  undisputed  evidence  shows 
that  the  special  fund  unaided,  if  not  improp- 
erly diverted,  would  not  have  satisfied  re- 
spondent's warrant  In  Its  regular  order  of 
payment  He  can  claim  no  benefit  by  reason 
of  the  payment  of  prior  warrants  out  of  the 
general  fund  In  satisfaction  of  Judgments, 
and,  If  he  be  awarded  damages  In  this  ac- 
tion, he  Is  placed  In  a  l>etter  position  by 
reason  of  the  dty'a  wrongful  acts  than  be 
would  have  been  in  had  no  such  acts  been 
committed.  He  cannot  recover  on  any  snCh 
theory. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  with  Instructions  to  dismiss  tho 
action. 

BTIDKIN,  O.  3.,  and  PABKBB,  OUNBAB. 
and  MOUNT,  JJ.,  concur. 


STATE  ex  leL  FOBNBT  at  al.  i;.  SITPERKXB 

COURT  OF  SPOKANE  COUNT!  et  ai. 
(Supreme  Goort  of  Washington.    Oct  8t  ISOft,) 

1.  Apfuli.  and  Ebbob  (I  1170*)  —  BCVXBW — 
TecHNIOAI.  E>IK0B8. 

While  an  allegation  in  eminent  doraalQ  pro- 
ceedings that  petitioner  "is  duly  authorized  to 
appropriate  lands  •  •  •  for  a  right  of  way," 
etc.,  is  in  the  nataxe  of  a  oondusion  of  law  and 
perhaps  InsufBcient  as  against  a  demnrxer,  be- 
cause not  alleging  that  the  whole  amount  of 
the  capital  stock  has  been  subscribed,  yet 
where  the  proof  shows  that  all  the  capital  stock 
was  ia  fact  subscribed,  any  error  is  a  purely 
technical  ona^  which  must  be  disregarded  on  ap- 
peal. 

[EM.  Note.— For  other  cases,  see  Api>eal  and 
Bhror,  Dec.  Dig.  |  1170.*] 

Z  BviKKKT  Domain  (|  264*)— FBoaEBonnM— 

Review— Scope. 

On  writ  of  review  of  condemnation  pro- 
ceedings, the  objection  to  settini^  the  cause  for 
trial  before  a  jury  on  the  question  of  damages 
cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, dent  Dig.  i  689 ;   Dec.  Dig.  |  264.*] 

Department  2.  Condemnation  proceedings 
by  the  North  Coast  Railway  Company.  There 
was  an  adjudication  of  public  use  and  neces- 
sity, and  Mary  O.  Forney  and  another  brlnf 
a  writ  of  review.    Judgment  affirmed. 

John  U.  Bunn  and  P.  W.  Kimball,  for  re- 
lators. Dawson  &  WlUlams  and  Hamblen  A 
Gilbert  for  respondents. 
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PER  CURIAM.  This  Is  a  proceeding  to 
review  an  orcter  or  adjudication  of  public  use 
and  public  necessity  entered  in  a  condemna- 
tion proceeding  Instituted  by  the  North 
Coast  Railway  Company  to  acquire  certain 
property  in  the  city  of  Spokane  for  railroad 
purposes. 

The  first  error  assigned  Is  the  overruling  of 
a  demurrer  to  the  petition  for  condemnation. 
The  particular  ground  of  objection  to  the 
petition  is  that  it  does  not  allege  that  the 
whole  amount  of  the  capital  stock  of  the 
petitioning  corporation  has  been  subscribed. 
The  only  allegation  in  the  petition  bearing 
upon  that  question  Is  "that  your  petitioner  Is 
duly  authorized  to  appropriate  lands,  real 
estate,  or  premises  within  the  state  of  Wash- 
ington for  a  right  of  way  and  for  necessary 
side  tracks,  depots,  water  stations,  and  other 
corporate  purposes."  This  alle^tlon  Is  in 
the  nature  of  a  conclusion  of  law,  and  Is 
perhaps  InsutHclent  as  against  a  demurrer, 
but  the  proof  shows  that  all  the  corporate 
stock  was  in  fact  subscribed,  and  the  error,  if 
any,  is  a  technical  one,  which  we  are  re- 
quired to  disregard  on  appeal.  State  ex  rel. 
Merrlam  v.  Superior  Court  (Just  decided)  1(K 
Pac.  148. 

It  is  next  contended  that  the  proof  fails 
to  show  that  a  majority  of  the  capital  stock 
of  the  petitioning  corporation  Is  not  held  by 
aliens.  The  defense  of  alienage  or  that  a 
majority  of  the  capital  stock  of  the  corpora- 
tion Is  held  by  aliens  should  be  raised  by 
plea  in  abatement  or  at  least  by  proof  offered 
by  the  defense.  This  was  the  practice  follow- 
ed in  the  case  of  State  ex  rel.  Morrell  v.  Su- 
perior Court,  83  Wash.  542,  74  Pac.  688,  cited 
by  the  relator,  and  such  Is  the  general  rule  In 
kindred  cases.  Shivers  t.  Wilson,  5  Har.  & 
J.  (Md.)  130,  9  Am.  Dec.  497;  Martin  v. 
Woods,  9  Mass.  377;  Bumside  y.  Matthews, 
54  N.  T.  78;  Lee  v.  Salinas,  15  Tex.  495;  2 
Cye.  110;  1  Bncy.  of  PI.  ft  Pr.  p.  10. 

ITje  objection  that  the  proof  falls  to  show 
that  the  petitioner  has  obtained  a  franchise 
from  the  dty  of  Spokane,  or  that  there  is 
a  necessity  for  the  taking.  Is  disposed  of 
Ky  the  opinion  in  State  ex  rel.  Morrfill  t. 
Superior  Court,  supra.  The  objection  to 
•etting  the  cause  for  trial  before  a  Jury  on 
the  question  of  damages  Is. not  before  as  on 
an  application  of  this  kind,  but,-  in  aiiy  event. 
the  objection  seems  to  be  withont  substantial 
merit. 

Finding  no  error  in  the  Tecord,  the  Judg- 
ment is  affirmed. 


THOMPSON  et  al.  v.  BMBRSON  et  al. 

(Supreme  Conrt  of  Washington.    Oct.  4,  1909.) 

1.  Taxahow  (i  795*)— Land  8oi,d  fo«  Taxxs 
—Recovery— Tender  of  Taxbs. 

tTnder  Ballinger's  Ann.  Codes  &  St  U  5678, 
15679  (Pierce's  Code.  §|  8733,  8734),  providing 


for  the  recovery  of  land  sold  for  taxes,  a  tender 
of  taxes  paid  by  the  purchaser  and  bis  assigns 
prior  to  the  commencement  of  the  action  is  a 
prerequisite  to  plaintiff's  right  to  maintain  the 
action. 

[Sd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1577 ;   Dec.  Dig.  i  795.*] 

2.  Appeai,  and  Error  (g  909*)— Revebsait- 
Omission  of  Essentiai,  Findino. 

A  decree  vacating  a  tax  deed  woald  not  be 
set  aside  on  appeal  because  the  court  omitted  to 
find  that  complainants  bad  made  a  tender  to 
defendants  of  the  taxes  paid  in  the  absence  of 
an  affirmative  finding  that  no  tender  bad  been 
made,  as  it  would  be  presumed  in  support  of  the 
judgment  that  it  was  warranted  by  the  evidence, 
and  that  proof  of  such  tender  was  duly  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  {  3676 ;   Dec  Dig.  t  909.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge: 

Action  by  Albert  Thompson'  and  others 
against  Carrie  E.  Emerson  and  others.  De- 
cree for  complainants,  and  defendants  appeaL 
Affirmed. 

Fred  H.  Peterson  and  Philip  D.  MacBrlde^ 
for  appellants.  S.  S.  Langland,  for  respond- 
ents. 


FULLERTON,  3.  The  respondents  brought 
this  action  against  the  appellants  to  set  aside ' 
a  tax  deed,  quiet  title  to,  and  recover  poe- 
seesion  of,  certain  real  property  situated  in 
King  county.  In  their  complaint,  after  alleg- 
ing title  and  right  of  possession  in  them- 
selves, they  alleged  that  the  appellants  bad 
purchased  the  property  at  a  tax  sale,  and 
had  entered  Into  possession  under  the  title 
so  acquired,  and  had  subsequently  paid  cer- 
tain taxes  on  the  property,  the  predse 
amount  of  which  they  could  not  ascertain,  al- 
though Inquiry  had  been  made  of  the  appd- 
lants  for  the  purpose  of  ascertaining  the 
amount;  that,  as  nearly  as  they  were  able  to 
compute  the  amount,  It  did  not  exceed  $30; 
and  this  sum  they  had  tendered  to  the  ap- 
pellants prior  to  the  commencement  of  the 
action.  The  allegations  of  tlie  complaint 
were  denied  by  the  appellants  In  their  an- 
swer. A  trial  was  had  In  whldi  the  conrt 
made  findings  of  fact  and  conclusions  of  law 
on  which  a  decree  was  entered  setting  aside 
the  tax  sale,  and  awarding  tiie  possession  of 
the  property  to  the  respondents  on  certain 
conditions,  one  of  which  was  that  the  re- 
spondents pay  to  the  appellants  $78.82  paid 
by  the  appellants  as  taxes  on  the  property. 
The  court  did  not  make  any  findings  on  the 
Issue  of  tender — falling  to  find  whether  or 
not  prior  to  the  commencement  of  the  action 
the  respondents  had  tendered  to  the  appel- 
lants the  amount  of  taxes  they  had  paid  on 
the  property.  The  evidence  on  which  the 
findings  and  decree  are  based  are  not  In  the 
record  brought  to  this  court;  the  appellants 
basing  their  claim  of  error  on  the  contention 
that  the  findings  of  fact  did  not  Justify  either 


•ror  other  caae*  ga*  sam*  topio  aaa  SMtlon  NVMBBR  la  Dee.  «  Am.  Digs.  UW  to-dmte,  *  Reporter  Indazw 


Digitized  by 


Google 


*62 


104  PACinC  REPOETBE. 


(Wa^ 


the  doiiclnslon  of'  law  drawn  therefrom  or 
tJie  decree  entered  by  the  trial  court 

The  appellants  rely  for  reversal  on  the 
fact  that  there  is  no  finding  of  tender  to  the 
appellants  of  the  taxes  paid  by  them  prior 
to  the  commencement  of  the  action.  That 
such  a  tender  Is  a  prerequisite  to  the  right  to 
maintain  an  acticm  to  recover  land  sold  for 
taxes,  >Dd  that  It  must  be  pleaded  aud  prov- 
en as  a  precedent  condition  to  the  right  to 
recover,  must  be  conceded.  It  la  so  provided 
by  statute,  and  has  been  asserted  to  be  the 
rule  by  this  court  in  a  long  line  of  cases. 
BalllBger's  Ann.  Codes  &  St  H  5678,  5679 
(Pierce's  Code,  |S  8733,  8734);  Merrltt  v.  Cor- 
ey, 22  Wash.  444,  61  Pac.  171;  Rowland  v. 
Bskeland,  40  Wash.  253,  82  Pac.  699;  Moyer 
V.  Foss,  41  Wash.  180,  83  Pac.  12;  Kahn  v, 
Thorpe,  43  Wash.  463,  86  Pae.  855;  Ontario 
Ijand  Co.  V.  Yordy,  44  Wash.  239,  87  Pac.  257. 
It  must  be  conceded,  also,  that  the  findings 
are  defective  In  the  respect  complained  of. 
But  It  does  not  follow  from  this  that  the 
decree  is. void  because  of  this  defect  In  an 
action  of  equitable  cognizance,  such  as  this 
one,  there  is  a  wide  difference  between  the 
omission  to  find  that  an  essential  element 
governing  the  right  to  recover  existed  and  an 
affltmative  finding  that  It  does  not  exist 
Since  no  formal  findings  of  fact  are  neces- 
sary to  support  a  decree  in  equity,  it  musf 
fellow  that  merely  defective  or  Incomplete 
findings  will  not  render  a  decree  invalid;  for 
surely,  if  the  decree  is  valid  without  any 
findings  at  all,  it  cannot  be  In  a  worse  poal- 
tiou  simply  because  it  is  accompanied  by  de- 
feckiveor  Incomplete  findings.  A  decree  with- 
out tndings  or  defective  or  Incomplete  find- 
ings Is  sustained  on  the  principle  that  the 
proceedings  of  courts  of  superior  and  general 
^risdlction  are  presumed  to  be  regular.  In 
•ther  words,  error  must  appear  affirmatively. 
It  is  not  presumed  from  any  mare  defect  or 
omission  In  matters  that  are  not  essential  to 
Ite  shown  in  order  to  constitute  a  valid  rec- 
ord.- So  in  the  case  before  us,  since  it  was 
not  I  necessary  that  there  be  findings  to  sup- 
pqrt.tbe  decree,  incomplete  or  defective  flnd- 
iugS'Will  not  Invalidate  It  The  court  will 
presupae,  in  order  to  sustain  the  decree,  that 
It  was  warranted  by  the  evidence.  Had  the 
findings  shown  affirmatively  that  no  tender 
had.  been  made,  a  different  question  would 
have  been  presented.  There  would  then  liave 
been  axy  room  for  the  presumption  of  regu- 
larity, and  the  decree  would  have  been  re- 
viewed for  error.  But  such  a  result  does  not 
■follow-  from  an  omission  In  the  findings. 
This  question  was  before  the  court  in  Gould 
V.  Austin  (Wash.)  100  Pac.  1020,  and  lu  Clam- 
bey  V.  Copland  (Wash.)  100  Pac.  1031,  and 
vvas  in  each  of  them  decided  in  accordance 
with  our  present  holding. 

The  decree  is  affirmed. 

RODKIN,  C.  J.,  and  GOSE,  CHADWICK, 
and  MORRIS,  JJ.,  concur. 


SPHING  WATER  CO,  ♦.  TOWN  OIP 

MONROE. 

(Supreme  C!ourt  of  Washington.    Oct.  5,  1909.) 

1.  Counties  (§  24*)— LEQiSLAnVK  Conteol  of 
Acts— CoNriBKATioN  or  Gbakx  oj*  Frajt- 

CHISE. 

■  Certafai  franchises  granted  by  a  county 
board  having  been  held  ultra  vires.  Act  March 
9,  1905  (Laws  1905,  p.  210,  c.  106),  was  passed 
providing  that  all  rights,  privileges,  or  fran- 
chises granted  by  a  board  of  coon^  ooBunis- 
sioneiB  of  any  county,  and  shown  by  its  records, 
to  any  person  or  corporation  to  lay  pipes  for  the 
distribution  of  water  or  gas  in  the  trablie  roads 
or  highways  "outside  the  limits  of  moorporated 
cities  and  towns,"  were  thereby  confirmed  and 
declared  to  be  valid  to  the  extent  that  such  road 
or  highwav  had  been  prior  to  the  passage  of  the 
act  actually  occupied  hy  the  bona  fide  coostmc- 
tion  and  operation  of  such  utility.  Held,  that 
the  words  "outside  the  limits  of  incorporated 
cities  and  towns"  referred  to  the  time  of  the 
attempted  grant,  and  validated  the  acts  of  the 
grantee  to  the  extent  to  which  it  had  exercised 
the  power  attempted  to  be  granted  as  of  the 
date  of  the  grant 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  {  24 ;   Doc.  Dig,  S  24.«  ] 

2.  MuNiciPAi,  Corporations  (|  35*)— Altkh- 
ATioN  OF  BotTNDABY— Effect— OoHraoL  Of 

S'i'UUBT. 

A  town  on  becoming  incorporated  did  not 
acquire  any  vested  right  to  the  control  of  in 
streets  by  virtue  of  Balllnger's  Ann.  Codes  & 
St  §  1011  (Pierce's  Code,  ^  8523),  empowering 
such  tawns  to  alter,  widen,  extend,  lay  out,  ana 
improve  streets  and  highways,  etc,  which  would 
prevent  the  Legislature  from  passing  Act  March 
§,  1905  (Laws  1905,  p.  210,  c.  106),  confirming 
prior  ultra  vires  francfaises  granted  fiy  county 
commisaiomers,  anthorising  the  use  of  highways 
by  water  and  gaa  compauias  as  of  the  date  of 
the  attempted  grant,  though  in  the  meantime, 
and  before  the  passage  of  me  act  the  highways 
BO  used  had  been  included  withia  the  bound- 
aries of  an  incorporated  to^^ 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  {  35.*] 

3.  MuNioiPAi.  CoBPOBATioNB  (J  35*)^Stbeets 
— Burdens. 

On  the  ineorporation  of  a  eity,  it  takes  its 

streets  subject  to  eqoitiee  existing  against  tbem 

which  the  statutes  have  recognized  and  enforced. 

[Ed.    Note.— For  other  cases,-  see   Municipal 

(J^orporations,  Dec  Dig.  {  35.*] 

Crow,  J.,, dissenting. 

■  En  Banc.  Appeal  from-  Snperlttr  Court, 
Snohomish  County ;  W. 'W.  Bla(*,  Judge.  ' 
Action  by  the'  Spring  Wlater  Comimny 
againM  tne  Town  of  Monroe.  JvdgsHent  for 
defendant,  and'  plaintiff  appeals.  Rererseid 
and  remanded,  with  Instractions.- 

Bla^e,  Tucker  &  ByUnd,  for  appellant 
Cooley  &  Horan,  for  respondent 

PER  CURIAM.  Action  by  Spring  Water 
Company,  a  corporation,  against  the  town  of 
Monroe,  a  municipal  rorporation,  to  enjoin 
and  restrain  the  defendant  from  tearing  up 
or  Interfering  with  water  pipes  belonging  to 
the  plaintiff.  A  demurrer  being  sustained  to 
the  complaint,  the  plaintiff  declined  to  plead 
further,  the  action  was  dismissed,  and  tlie 
plaintiff  has  appealed. 


•For  other  cases  ge«  tama  topic  and  lectlon  NUMBEK  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexas 
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The  ooly  question  before  ub  is  tibe  sufflrclen- 
cy  of  the  couplalnt  It  alleged  that  oa  June 
17,  1SK)1,  the  commissioners  of  Snohomish 
county  granted  to  the  appellant  a  franchise 
for  30  years  to  lay  down  and  maintain  water 
mains  and  pipes  along;  across,  over,  and  un- 
der ail  streets  and  alleys  in  Monroe  and  Tyee 
City,  and  other  highways  in  Snohomish  coun- 
ty ;  tliat  pursuant  to,  and  under  the  author- 
Ity  of,  the  franchise  the  appellant  immediate- 
ly commenced  operations,  and  laid  pipes  In 
tbe  streets  and  alleys  of  Monroe,  doing  so 
with  the  knowledge  and  approval  of  Its  In- 
habitants and  of  the  county  commissioners; 
that  Monroe  was  inoorpocated  as  a  town  of 
the  fourth  class  In  January,  1903;  that  In 
1905  aa  aet  of  the  Legislature  of  Washington 
entitled,  "An  act  giving  to  county  commls- 
Btcmers  the  power  to  grant  certain  public  util- 
ity franchises  on  county  roads  and  streets 
ontslde  of  Incorporated  towns  and  Cities,  and 
confirming  certain  such  grants  heretofore 
made,"  wad  passed,  and  was  approved  by  the 
Governor  on  March  9,  1905  (Laws  19U5,  p. 
210,  C  106) ;  that  the  territory  and  Jurisdic- 
tion ot  the  town  of  Monroe  now  extends  over 
lands  and  streets  mentioned  and  included  in 
the  franchlae;  that  the  council  of  tbe  town 
of  Monroe  on  April  8, 1906,  adopted  a  resola- 
tlon  directing  appellant  to  discontinue  tbe 
maintenance  of  its  water  system,  and  that, 
unless  It  be  restrained  by  order  of  court,  it 
will  tear  hp  and  remore  appellant's  water 
pipes,  destroy  its  business,  and  cause  it  ir> 
reparable  damage. 

In  State  ex  rel.  Spring  Water  Company  ▼. 
Town  of  Monroe,  40  Wash.  645,  82  Pac.  888, 
tbe  act  of  the  county  oommlssioners  in  at- 
tempting to  grant  tbe  Identical  rrtinchlse 
pleaded  In  this  action  was  held  to  have  been 
ultra  vires  and  void.  It  appears  from  the 
pleadings,  however,  that  the  appellttnt  bad 
at  an  outlay  of  |3,500  laid  pipes  and  mains 
In  tbe  streets  and  alleys  of  the  i^resent  town 
of  Monroe  before  Its  incorporatloh. '  Pending 
that  litigation,  and  with  evident  Intent,  to 
cnre  the  like  acts  of  the  commissioners  In  the 
■ev«»d  counties  in  the  state,  the  iLeglsiaturfe 
passed  the  act  of  1905.  The  particular  parts 
of  which  affecting  our  present  Inquiry  are 
found  in  sections  2  and  3,  and  are  as  follows: 

"That  any  and  all  grants,  rights,  privileges, 
franchises  or  powers  heretofore  made  .or  at- 
tempted to  |)e  made,  given  or  granted  by  the 
board  of  county  commissioners  of  any  county 
In  this  state,  when  such  board  was  in  regular 
or  special  session,  and  when  the  action  ot 
such  board  is  shown  by  its  records,  to  any 
person  or  corporation,  •  •  •  to  lay  or 
maintain  pipes  for  the  distribution  of  water, 
or  gas.  In,  upon,  along,  through  or  over  public 
roads  and  hlghwajw,  or  any  public  road  or 
highway,  outside  the  limits  of  incorporated 
cities  and  towns,  be  and  they  tnji  hereby,  oon- 
flrmed  and  declared  to  be  valid  to  tbe  exteikt 
that  such  rpad  or  .highway  has  be^n  prior  to 
tbe  passage  <^,thl8  act,  actually  occupied  by 


the  bona  fide  construction  and  operation  ot 
such  utility  and  no  farther. 

"Said  rights,  powers  and  grants  so  ma4e  or 
attempted  to  be  made  and  hereby  confirmed, 
shall  have  and  be  of  the  same  force  and  ef- 
fect as  if  the  county  commissioners  in  any 
county  of  this  State,  prior  to  tbe  time  of  giv- 
ing or  granting  said  rights,  privileges  and 
franchises,  had  been  specifically  authorized 
and  empowered  to  give  and  graitt  the  same." 

It  Is  contended  by  respondent  that  (1)  the 
intent  of  the  act  was  to  limit  the  territory 
over  which  tbe  ratification  Is  to  extend  to 
territory  outside  of  cities  and  towns;  and 
(2)  the  town  of  Monroe  having  been  Incor- 
porated subsequent  to  the  attempted  grant, 
that  the  act  of  the  Legislature  Is  ln()ffectual 
to  attain  the  object  sought,  if  the  l^islatlve 
intent  were  otherwise.  As  viewed  h7  a  ma- 
jority of  tbe  court,  tb«  act  is  too  plain  for 
construction.  It  provides  that  any  and  all 
franchises  theretofore  made  or  attenjpted  to 
be  made,  given  or  granted  by  the  boaipd.of 
county  commissioners,  to  lay  or  maintain 
pipes  for  tbe  distribution  ot  water  .along, 
through  or  over  any  public  road  or  highway 
oatslde  of  the  limits  of  incorporated  cities 
and  towns,  are  declared  to  be  valid  to  the 
extent  that  snch  road  or  highway  has  been 
prior  to  the  passage  of  the  act  actually  occu- 
pied. Its  evident  purpose  was  to  protect  in- 
vestments made  and  properly  acqnired  1b 
good  faith  under  an  ultra  vires  order  of  the 
county  commlsslonem.  The  words  "outside 
the  limits  of  bacorxmrated  cities  and  towns," 
must  then  be  held  to  refer  to  the  time  of  the 
attempted  grant,  and  to  cover  tbe  acts  of  the 
grantee  to  the  extent  to  whidt  It  has  pxerds- 
ed  the  power  attempted  to  be  granted,  and 
not  to  the  date  of  the  validating  act.  Other- 
wise .the  act  of  1909  was  a  vain  and  useless 
thing  in  BO  far  as  dtles  and  towns  were  oon- 
cerned,  and  all  retprence  to  them  la  an.ldlp 
expression  caxrying  no  weight  to  extend  or 
limit  the  operatloa  of  law.  To  give  the  act 
any.-  other  construction  would  nece8BitB,te>  tbe 
rejection  of  the  words  quoted  altogether. 
This  the  courts  cajtnot  d«  «rMtrarlly.  It  U 
the  duty  of  the  court  to  give  effect.  If  poe8l>- 
blc,  to  every  wocd  and  phrase  of- an  act  wh«n 
It  Is  challenged. 

The  real  question,  tberef  ore^  Is  the  power 
ot  the  Leglalature  to.  pass  «  <nirftttve  act 
which  wUl  relate  back  anA  v«lldate  tbe  oeeu- 
patlon  of  a  road  or  highway.  Which  Is  latber- 
wards  and  before  the  passage  of  the  act  in- 
cluded within  the  limits  of  «n  Ineorpfwated 
town.  Respondent  puts  particular  relionee 
upon  the  opinion  of  Chief  Justice  Dixon  in 
UaabTOuck  v.  Milwaukee,  18  Wis.  87,  80  Am. 
Dec.  718.  In  that  case  It  was  held  tbat  a 
void  contract  could  not  be  validated  by  aa 
act  of  the  Legislature  as  against  the  coBsanr 
of  a  city.  That  case  has  oo, application  here. 
The  right  «f  the  town  to  oontroct  Is.  not  !■• 
paired,  .Bor  does  it  sofffer  any  tinwajreantea 
burden.  Ihe  muaicipaUty  was  organised  snbr 
Ject  to  prca)erty  rights  tben.CiXiBting  or  w^lcta 
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the  Legislature  might  by  general  law  there- 
after recognize  or  create.  Curatlvfe  laws  are 
not  discountenanced  because  they  are  retro- 
active. Upon  this  point  the  authority  relied 
upon  has  become  a  leading  case  In  Wiscon- 
sin. As  was  said  In  Richland  County  t.  Vil- 
lage of  Richland  Center,  59  Wis.  600,  18  N. 
W.  501:  "There  is  no  constitutional  Inhibi- 
tion against  the  passage  of  retrospective  laws 
as  snch.  The  only  question  In  such  case  is 
whether  the  Legislature  intended  them  to 
have  a  retroactive  effect,  and,  If  so,  such  ef- 
fect Is  given  to  them  by  the  courts.  The  ob- 
jection in  respect  to  such  laws  Is  not  because 
they  are  retroactive,  but  that  they  disturb 
vested  rights  or  Impair  the  obligation  of  con- 
tracts which  were  acquired  or  assumed  un- 
der them  and  dependent  upon  them.  In  such 
cases  they  are  Invalid,  not  because  retroac- 
tive, but  on  other  constitutional  grounds." 
In  Oiat  case  the  village  had  purposely  failed 
to  pay  over  certain  moneys  collected  for  liq- 
uor licenses,  and  which  under  existing  laws 
should  have  been  paid  to  the  county  for  the 
support  of  the  poor.  An  act  was  subsequent- 
ly passed  legalizing  such  conduct  on  the  part 
of  all  offending  boards,  trustees,  and  city 
councils.  The  trial  court  held  that  the  coun- 
ty had  such  a  vested  interest  In  the  fund  that 
the  Legislature  could  not  take  It  away.  Up- 
on appeal  the  case  was  reversed  the  court 
holding  Inter  alia  as  above  Indicated.  Towns 
and  cities  are  created  by  the  authority  of  and 
are  subject  to  the  will  of  the  Legislature.  If 
it  could  have  authorized  the  act  of  appellant 
Ito  the  first  Instance  by  appropriate  legisla- 
tion, It  can  by  a  subsequent  act  ratify  and 
conflrm  the  ultra  Vires  aC  of  the  commis- 
sioners, and  thus  preserve  rights  of  property. 
Judge  Stiles  in  Baker  v.  Seattle,  2  Wash.  5T6, 
27  Pac.  462,  says  that  it  is  a  principle  long 
aostalned  by  the  courts  "that  where  a  mu- 
nicipal corporation  has  done  an  act  beyond 
Its  ittatntory  powers,  but  within  the  powers 
whldt  it  Was  competent  for  the  Legislature  to 
have  conferred  opon  It,  the  act  may  be  vali- 
dated by  a  curative  statute."  The  validity 
of  aoch  acts  have  been  frequently  upheld  by 
this  court  Holmes  St  Bull  Furniture  Co.  v. 
Hedges,  18  Wash.  e96t  48  PaCi  944 ;  West  Se- 
attle V.  West  Seattle  Land,  etc.,  Co.,  88  Wash. 
859,  80  Pac  549;  Lewis  County  v.  Gordon, 
20  Wash.  80,  54  Pac.  779 ;  State  ex  rel:  Lati- 
mer V.  Henry,  28  Wash.  38,  68  Pac.  368;  and 
also  Pullman  v.  Hungate,  8  Wa8b.  519,  36 
Paa  483 ;  State  ex  rel.  Hemen  v.  Rallard,  16 
Wash.  418,  47  Pac.  970;  Abernethy  v.  Town 
of  Medical  Lake,  9  Wash.  112,  87  Pac.  306,  in 
which  the  several  fnunldpalltles  were  charg- 
ed under  the  act  of  1893  with  obligations  In- 
curred by  the  antecedent  void  Incorporation. 
It  cannot  be  held,  as  It  seems  to  have  been 
annmed,  that  the  town  of  Monroe  acquired 
upon  its  organization  any  vested  right  to  the 
control  of  Its  streets  In  virtue  of  section  1011, 
Balllnger'a  Ann.  Oodes  ft  St.  (section  3623, 
Pierce's  Code).  It  is  elementary  that  what 
ia  siren  by  statute  may  be  talcMi  away  by 


statute.  "  'It  Is  an  unsound  and  absurd  prop- 
osition that  political  power  conferred  by  the 
Legislature  can  become  a  vested  right  as 
against  the  government  In  any  individual  or 
body  of  men.  It  is  repugnant  to  the  genius 
of  our  institutions,  and  the  spirit  and  mean- 
ing of  the  Constitution,  for  by  that  funda- 
mental law  all  political  rights  not  then  de- 
fined and  taken  out  of  the  e^Eerdse  of  legis- 
lative discretion  were  Intended  to  be  left  sub- 
ject to  Its  regulation.  If  corporations  can  set 
up  a  vested  right  against  the  government  to 
the  exercise  of  this  species  of  power  because 
it  has  been  conferred  upon  tliem  by  the  boun- 
ty of  the  Legislature,  so  may  any  and  every 
oificer  under  the  government  do  the  same.' 
It  Is  competent  for  the  Legislature  to  trans- 
fer the  control  of  the  streets  even  to  a  body 
foreign  to  the  corporation,  and  the  moneys 
to  repair  the  same.  1  Dillon  on  Mnn.  Corp. 
292;  Bristol  v.  New  Ghesten  3  N.  H.,  524; 
Benson  v.  Mayor  of  New  Sfork,  10  Barb.  (N. 
Y.)  223 ;  People  v.  Walsh,  96  111.  232,  36  Am. 
Rep.  135."  Richland  County  v.  Village  ot 
Richland  Center,  69  Wis.  5»8,  18  N.  W.  497. 

Our  conclusion  is  that  the  act  la  vital  to 
preserve  the  property  of  appellant,  and  that 
the  town  of  Monroe  must  exercise  Its  general 
powos  subject  to  the  right  of  appellant  to 
maintain  Its  water  system  as  it  ia  now  main- 
tained In  the  streets  of  the  town,  subject,  of 
course,  to  such  reasonable  regulations  as  may 
now  or  hereafter  tie  enadiBd  by  the  town 
councIL  The  rights  ot  all  municipalities  af- 
fected by  the  act  of  1905  are,  as  is  most  aptly 
stated  by  Chancellor  Kent  "deemed  to  have 
vested  subject  to  the  equity,  existing  against 
them  and  which  the  statutes  have  recognized 
and  enforced."  ,. 

The  judgnaeint  pf  the  lower  court  is  revers- 
ed) aud  this  cause  remanded,  with  instruc- 
tions to  overrule  the  demurrer  to  appellant's 
complaint 

CROW,  J.  1  dissent  from  the  majority 
opinion.  The  act  of  1005,  on  which  appellant 
relies,  fixes  and  llpiits  the  territory  over 
which  ratification  Is  to  extend.  Its  manifest 
purpose  Is  to  validate  franchises  within  ter- 
ritory over  w.hich  the  commissioners  still  re- 
tain Jurisdiction,  and  relieve  the  grantees  and 
holders  of  void  franchises  from  the  necessity 
of  making  further  application  to  the  county 
commissioners  for  their  renewal  or  valida- 
tion. At  the  time  of  the  passage  of  the  act 
the  Jurisdiction  of  the  county  commissioners 
over  the  streets  and.  alleys  of  Monroe  bad 
been  terminated  by  the  incoriioratlon  of  the 
town,  and  It  would  seem  that  the  words  "out- 
side the  limits  of  Incorporated  cities  and 
towns"  were  only  Intended  to  apply  to  roads, 
alleys,  and  highways  still  under  the  Jurisdic- 
tion and  control  of  county  commissioners  at 
the  date  of'  the  passage  of  the  act  and  to 
exclude  those  then  within  the  territory  ot 
any  such  municipality,  although  outside  at 
the  time  of  the  granting  of  the  original  void 
frandiise.    To  adopt  any  oth^  construction 
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wonid  be  to  wltMbrcw  from  Q»  town.ceancU 
a  portion  of  Its  power  and  autborlty  con- 
ferred by  section  1011,  BalUnger'a  Juin.  Codes 
*  St  (section  3528,  Pierce's.  Code),  and  de- 
prive them  ol  that  complete  aathorlty  over 
the  streets,  alleys,  and  highways  within  tbe 
maniclpallty  granted  by  that  section.  I  am 
of  the  opinion  that  the  act  did  not  validate 
the  appellanffl  void  franchise  as  to  any 
street,  alley,  or  highway,  which  at  the  date 
of  Its  passage  was  within  the  municipal 
boundaries  of  the  town  of  Monroe.  When 
the  town  was  Incorporated,  appellant  was  oc- 
cupying a  portion  of  its  streets  without  legal 
right  or  authority.  The  complete  Jurisdic- 
tion of  the  town  at  that  time  extended  by  op- 
wation  of  law  over  all  such  streets  freed 
from  the  burden  of  any  franchise  ot  rights 
asserted  by  the  appellant,  and  this  courr 
should  not  hold  that  the  act  in  question  afr- 
erwards  imposed  any  such  burden,  wlthou'> 
the  consent  of  the  munldpaJ  authorlt^^.  un 
less  It  wan  the  dear  and  manifest  intention 
of  the  t/^slature  that  such  a  condition 
should  result.  Xhe  use  of  the  words  ",upon 
highways  outside  of  the  limits  of  IncoriKifat- 
ed  towns,  '•  •  •  are  hereby  confirmed  and) 
declared  to  be  valid,"  precludes  us  from 
adopting  any  such  construction. 
Tbe  Judgment  should  be  affirmed. 


SANDBEIU3  V.  UGHT  et  vx. 
fSupreme  Court  of  WaBhlngton.  '  Oct.  S,  1009.) 

1.  liAnDLORD  AND  TtNAlTT  (|  110*)— IDBASB— 
ABAHD0NMEIf1>— 0UOI.AI1IEB  «*  iNTIBBtr.. 

Plaintifi,  tKe  .president  of  and  a  lacM  stock- 
bolder  in  a  corporation  which  took  a  lease  of 
property  for  three  years,  acquired  the  lease  and 
improvements  on  the  leased  propertir  at  tbe 'de- 
ceiver's sale,  and  paid  the  second  rear's  tent, 
and,  near  tbe  beginning,  of  the  third  year,  was 
about  to  remove  the  buildings  wh^n  tne'  lessors 
sned  to  enjoin  him,  in  whidi  sail  fllalntilf  an- 
swered and  disdained  any  interest  in  the  lease, 
^nd  the  lessors,  relying  on  his  answer,  ceased 
to  prosecute  the  Injunction  suit  and  refused 
further  rent  from  plaintiff,  ffeld  fbat  ptaintHT 
abandoned  the  lease  by  diaelaiaiiiig  any  inter- 
est therein. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {|  366-369;  371;  Dec.  Dig. 
|110.«] 

a  IiAiTDi.0BD  AKD  Tenant  (|  109*)— LeasiS— 

TRUINATI0N-</0ir8ENT  ot   PABTIXB. 

Under  tbe  drcumstances,  the  lease  was  mu- 
tually terminated  by  act  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Landlord, 
and  Tenant,  Cent  Dig.  fS  350^^1 ; '  Dec.  Dig. 
t  109.*] 

8.  Ebtopiti,  (I  68*)— Estoppel  bt  Dbbd-^u-' 

oicxAi,  Pbocbbdings. 

The  assignee  of  a  lease,  by  denying  an  al- 
legation in  an  action  by  the  lessor  to  prevent 
him  from  removing  buildings  frOm  the  leased 
premises,  to  the  effect  that  he  claimed  some  in- 
terest in  tbe  lease,  and  by  disclaiming  all  inter- 
est therein,  so  as  to  induce  the  lessor  to  cease 
prosecuting  the  action  and  refuse  rent,  estopped 
himself  from  afterwards  claiming  that  the  lease 
was  in  force. 

[Bd.  Note.— SVir,  other  cases,  see  Elatoppel, 
Cent  Dig.  U  165-196;  I>ec.  Dig.  f  68.*] 


4k  LaRDIJOBD  AHD  TkNABT  (1 42*>— ODPClOir  TIk 

PuBCHASK— Bionr  to  E<xx8cisb. 

Where  a  lease  was  for  three  years  with 
privilege  of  renewal  for  two  years,-  and  with  an 
option  to  purchase  at  a  price  stated  at  the  end 
of  any  of  tbe  five  years,  a  continoanoe  of  the 
lease  was  essential  to  tbe  centinuance  of  tbe  op- 
tion, and  if  the  lease  was  terminated  in  any 
manner  at  any  time,  as  by  abandonment,  mu- 
tual release,  etc,  the  option  could  not  thereafter 
be  exercised. 

[Ed.  Note.r-For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  290-294;    Dec  Dig.  | 

Department  2,  Appeal  from  Superior  Court, 
Pierce  County ;  M.  L.  Clifford,  Judge. 

Action  by  Peter  Sandberg  against  Ira  D, 
Light  and  wife.  From  a  Judgment  of  dis- 
missal, plaintiff  appeals.    Affirmed. 

Bates,  Peer  *  Peterson,  for  appellant.  J. 
W.  A.  Nloboia,  for  regpondento. 

CBOW,  J.  Action  by  Peter  Sandberg 
against  Ira  D.  light  and  Sarah  L.  Light,  his 
wife,  to  enforce  the  specific  perf ormanoe  of  a 
contract  to  convey  real  estate.  From  a  judg- 
ment of  dismissal;  the  plalntlflf  has  appealed. 

Tbe  appellant  predicates  ibis  asslgnmeDta 
of  error  on  findings  made  and  refused.  The 
evidence  shows  that  on  April  29,  1903,  the' 
respondents  execated  and  ddlvered  s  written 
lease  on  certain  lots-  in-  StsilacoMn,  Piercv 
county.  Wash.,  io  the  Taeonia  Wood  DlsttW 
liag'Oompany,  a/  oorpcamtiDn,'  for  the  term 
of  three  yaars,  with'  the  privilege  of  twtf 
additional  yeara,  at  the  annual  rental  of '$76, 
payable  In  advance  on  the  lat  dky  of  May 
in  eaob  year;  that  the  lease  oontatned'  Oat 
following  option:  Vlt  isJCurthes  st^ulated 
and  agieed'hy  and  between  tbe  parties  belt«>^ 
to  that  '-the  Tacoma  -  Wood  DiatUUng  Corn* 
pany,  a  corporation,  may.  at  Ita'*ptto&  fu^ 
chase. itbe  above-deacsibed  premiseii,  and  the' 
Bald  lesaors  agree  to  sell  the  above-desccibaa 
pcemisea  td  the  leasee  If  it  deslrbd  to^  bnvv' 
ppon  ttke  following  terms-  and  conditions]  At 
the  termination  of  tbe  first  year  of  said  leaae, 
at  its  option,  the  Tacoma  Wood  DIatUllnr 
Company  may  purchase  the  said  property 
for  the  sum  of  one  thousand  dollara  (91,000i'>: 
00)  at  the  termination,  of  two  years. (2)  tb*' 
said  lessee,  the  Taooma  Wood  Distlllingl  Coni- 
pany,  may  purchase  .'Qieisaid  premises  fo*. 
one  thousand  two  hundred  and  fifty  dollara 
($1,250.00)  at  tbe  terminaUon  of  three  yeara 
iSi  the  said  lessee,  the  Tacoma  Wood  Distil- 
ling Company,,  may  purdiase  the  said  prop- 
erty for  the  sum  of  one  tbo.uaand  five  huiH 
dred  dollars  ($1,500.00)  at  the  termination  of 
five  years  after  the  date  hereof,  tbe  aald 
Tacoma  Wood  DlstllUng  Company  may  par-, 
chase  said  prendses  for  the  sum  of  two  thou- 
sand dollars  ($2,000.00)."  The  appellant 
daims  to  have  succeeded  by  mesne  convey- 
ances to  tbe  rights  of  the  lessee,  Indndlng, 
the  option  to  pnrcbase.  The  trial  court 
found ;  That  the-  Tacoma  Wood  DlBtlUlng 
Company  paid  the  first  year's  rent  in  advance 
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•nd  took'  polsaekslgn.  That  It  foirtbvAtH 
erected  on  tbe  lota  certain  buildings,  ma- 
chinery, and  fixtures  for  the  manufacture 
of  creosote,  turpentine,  .wood  alcohol,  and 
other  products,  and  engaged  In  that  business. 
That  It  thereafter  liepame  Insolvent  That 
its  receiver  duly  apixiiiited  did  on  June  4, 
1804,  under  an  order  of  the  superior  conrt, 
sell  all  of  its  property,  including  the  build- 
ings, ipaehlnery,  and  lease,  to  o^e  Max  Web- 
ber, who  assigned  the  same  to  appellant; 
that  appellant  took  immediate  possession. 
That  on  June  6,  1904,  he  paid  respondents 
$75  for  tent  to  May  1,  1905.  That  on  May 
18,  liWS,  he  commenced  to  remove  the  ma- 
chinery, buildings,  and  fixtures,  and  complet- 
ed such  removal  on  June  6,  1905.  That  on 
May  27,  1905,  he  tendered  the  respondents 
176  for  rent  to'  May  1,  1906,  which  tender 
they  refused.  That  on  April  26,  1905,  the 
respondents,  Ira  D.  Light  and  Sarah.  L.  Light, 
his  wife,  oommeneed  action  No.  24,031,  Ij: 
the  superior  court  in  aad  for  Pierce  county, 
against  the  Taooma  Wood  Distilling  Com- 
paay,  a  corporation,  Peter  SasidberK  and  Mar 
Webber,  to  snjaln  tbe  removal  of  the  build- 
ings and  Improvements.  That  paragraph  8 
of  their  complaint  contained  the  following 
allegation:  "That  the  defendants  Peter  Sand- 
berg  and  Max  W^ber  claim  to  own  some  in- 
toreat  in  said  leaae  [referring  to  tbe  lease 
in  controveray]  by  aaaignment  or  otberwlae. 
•  •  •"  That  on  May  20,  1905,  Peter 
Sandberg,  tbe  appellant  berelii,  served  In 
cause  No.  24,081  blsanawer,  wMcb  contained 
tbe  IMlowlng  denial:  "Answering  ftamgraph 
3  of  aald  complaint,  defendants  deny  that 
defendants  Sandbetig  and  .Webber  datm  to 
own  some. interest  In  ssld  lease.  •  •  •» 
That  Ira  D.  Light  .claims  be  aceepted  and 
considered  said  answer  as  an  intention  on 
the  part  of  Sandbei^  to  abandon  the  lease,! 
and  leased  prfsndses,  and  tbat  be  took  no  I 
fnrtber  steps  td  obtain  an  injunction.  Tliat' 
between  April  21  and  26,  1906,  the  appellant  < 
again  tendered  the  respondents  $76  for  tbe 
year  ending  May  1,  1906,  which  tender  they 
again  refused.  That  on  May  5,  1906,  he  ten- 
deted  them  $150 .  rent  for  two  years,  frocr 
May  1,  1905,  and  also  tendered  tbem  $1,60(T 
a«.  purchase  price  for  the  premises  under  tlie' 
optlUn  of  the  lease,  and  demanded  a  deed.. 
That  these  .tenders  were  also  refused.  That 
on  the  trial' of  this  acMon,  which  occurred  in 
November,  1008,  the  appellant,  by  hie  coun- 
sel, stated  that,  If  tbe  court  found  $2,000 
pnrcbase  money  should  have  been  teudered, 
he  stood  ready  and  willing  to  pay  the  same, 
and 'that  ha  would  do  so.  That  early  in  tbe 
summer  of  1906  tbe  respondents  erected  a 
fence  upon  the  premises  inclosing  a  portion 
thereof,  which  they  plowed  and  planted  with 
potatoes  and  other  garden  products.  That 
tlie  premises  baive  not  sln«e  been  Cultivated 
or  occupied,  and  that 'the  fente  bai  beea  re- 
moved and  destroyed. 

^H»e  appellant  contends.ttaat  the  tenders  of 
|1S0  and  $1,500;  which  iibh  court  found  to 


bave  been  made  on  ICliy  S,  M06,  vMre  In  fact 

made  on  AprU  26,  1906 ;  but  tbe  flndinf 
made  is  sustained  by  the  evidence.  This 
being  true,  the  tenders  mentioned  were  made 
after  the  three  years'  lease  had  terminated, 
and  tto  evidence  was  produced  to  show  tbat 
(he  lease  was  ever  renewed  or  extended 
for  the  additional  two  years,  or  tit  at  appel- 
lant demanded  Its  extension  when  he  made 
his  last  tendw  of  rent.  On  the  contrary,  be 
demanded  a  deed.  Appellant  has  at  great 
length  discussed  the  law  of  tender,  contend- 
ing that  his  tender  of  the  purchase  money 
was  sufficient  and  timely;  tbat  it  was  un- 
necessary, the  respondents  having  refused  to 
convey;  and  Qiat  respondents  who  stated 
no  specific  objections  to  the  amount  of  tbe 
tender,  or  the  time  when  it  was  made,  are 
now  In  no  position  to  question  its  sufficiency. 
We  consider  it  unnecessary  to  discuss  the 
law  of  tender,  having  concluded  that  the 
lease  was  abandoned  by  the  appellant;  that 
it  was*  mutually  terminated  by  act  of  tbe 
parties;  that  the  appellant  by  the  denial  of 
his  answer  induced  the  respondents  to  re- 
frain from  prosecuting  action  No.  24,031,  in 
which  they  sought  an  injunction,  and  tbat  be 
is  now  estopped  from  claiming  that  the 
lease  was  thereafter  valid,  or  that  he  Is  now 
entitled  to  a  specific  performance  of  the  con- 
tract to  convey.  Tbe  -controlling  questions 
before  us  are  questions  of  fact  It  will  serve 
no  good  purpose  to  enter  upon  a  detailed 
discussion  of  tbe  evidenoeb  which  we  iHrid  Is 
sufficient  to  support  the  final  Judgment 
When  the  lots  were  originally  leased,  they 
were  vacant  The  lessee  corporation  forth- 
with Installed  the  manufacturing  plant,  and 
soon  became  insolvent  Appellant  was  its 
president  and  also  a  heavy  stockholder.  He 
acquired  the  lease  and  Improvements  at  tbr. 
receiver's  sale,  and  theceafter  paid  the  set 
ond  year's  rent,  which  Was  accepted  by  r» 
spondents.  Near  thd  commencement  of  the 
third  year  ^  was  about  to. remove  tbe  buildr 
inga,  when  jreaiioiidenta  instituted  an  action 
to  enjoin  him.  It  was  after  he  made  his 
answer  therein,  disclaiming  any  interest  in 
tbe  lease,  that  hie  tendered  tbe  rent  for  the 
third  year  ending.  May  1,  1906.  The  re- 
spondents, relying  upon  his  answer,  not  only 
refused  to  accept  the  rent  but  also  refrained 
from  further  prosecuting  their  action  for  an 
injunction,  and  permitted  the  appellant  to 
remove  the'  buildings  without  further  moles- 
tation. Appellant  took  no  further  action  un- 
til April  21,  1906,  when  he  again  tendered 
the  third  year's  roit,  then  almost  one  year 
In  default  He  evidently  made  this  tender 
to  induce  soma  recognition  of  the  lease  by 
respondents,  so  that  he  might  renew  It  and 
exercise  his  option  to  buy.  The  undisputed 
facts  clearly  indicate  an  abandonment  of  the 
lease  by  appellant  and  its  surrender  by  both 
parties, '  which  surrender,  althougb  not  for- 
mally executed,  was  valid  in  law.  There  Is 
nothing  to  show  tbat  appellant  ever  claimed' 
the  privilege  of  the  two  years'  extension 
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conMmplatea  fey  th4  oHgflML'  leaa«i  '  On  tud 
eontraiy,  after  tte^  oMglnal  "thfee  yeant 
laaae,  and  his  option  tbeMfnnder — If  not  fots 
felted—had  explr^,  he  on  May  6, 1906,  mnda 
a  tender  of  $1,SOO  pnrohaae  money,  and  now 
■eeks  to  enforce  speolflc  performaAce.  -  A 
eontln nance  of  tbe  lease  was  esseutlal- to  a 
continnaace  of  tbe  option.  Id  other  warda, 
If  tbe  lease  was  at  any  time-  temilnated,  tbe 
option  to  purchase  ceased  and  coidd  not  be 
thereafter  exercised.  l%e  lease  was 'deter- 
mined.  It  being  shown  that  ai^eflaat,  by  btt 
pleadings  In  the  Injanctlou  proceeding; '-  es- 
topped himself  from  claiming  ite  ftirther  con- 
tlnnance;  that  by  the  mutual  acta  tit  tbe 
parties  It  was  abandoned;  that  tt  had  ezptred 
at  the  end  of  the  three  yean ;  and  that  no 
renewal  or  extension  was  obtained. '  It  win 
thus  appear  that  tmder  any  phase  of  the  case 
appellant's  option  to  parchase  had  eexplred 
on  or  prior  to  May  li  1906.  He  made  no 
tender  of  the  purchase  money,  hor  did'  he  at- 
tempt to  exercise  his  option  at  any  time 
prior  to  May  6, 1906,  wfaldi  was  too  )ate.  In 
Neeaon  t.  Smith,  4.7  .Wash.  386,  02  Fac.  131, 
this  court  Sftld-:  'fThe-  agreement  Involved  In 
this  action  being  a  contract  for  an  option,  tbe 
anieUant  had  no  rights  th.ereunder  after  the 
expiration  of.  the-  two  .years,  unless  he  had 
within  that  time  elected  to  take  tbe  property,' 
had  tendered  the  purchase  money,  and.  had 
demanded  a  deed,  which  It  is  not  contended 
be  did.  The  authorities  generally  hold  that 
time  la  material  In  a  contract  for  an  option, 
and  that  It  Is  not  necessary  to  expressly 
stipulate  that  it  shall  be  of  Its  essence.'' 
Tike  Judgment  Is  affirmed. 

RUDEIN,  a  7.,  and  MOUNT,  PABKBR, 
and  D>DNBAH,  3J^  concArit  ,  ' 

(55  Waah.  1«7) 

fiOOTHB  T.  SUMMIT  COA^  MIMING  Cd 

.et  al,   '  '    ' 

(Suprsfae  Coort  of  WasbingtOB.,.  4!>ct.  4,  ,1909.) 

1.  COBPOBATIOKS  (t   30S*>— SATfABT   pT   T«CB- 

TEE— Incbbask  bt  Subskbvie;»t  .TapsTEEi?. 
Two  persons,  one  of  whom  -^m  a  trustee  Id 
a  corporation,  each  owned  hair'of  &e  capital 
•todc  The  trastae  had  two  otheni .  who  were 
■abaerrient  to  him  on  the  board  of  trustees,  and, 
after  a  stockholders'  pie«tlng  bad  becdme  dead- 
locked and  failed  to  elect  new  tmstees,  he  isnd 
fke  other  hold-orer  tmstees  IncraaaeA'hls  'sal- 
ary sver  what  he  and  tbe  other  owner  of  half 
the  stock  had  agreed  uptta  and  witboat  l^is  con- 
sent. Held,  that  the  increase'  was  fraudulent 
and  Ulegal.  ■  ■    Y    .    t. 

'  {Ed.  Note.— Por  other  cases,  see  Corporatfons; 
Cent.  Dig.  f  1340;   Dec.  Dig.  1808.*!   ...     .< 

2  Ck>ai>oBATi9>r»  (|  B(S>*|  '—  APFMNTioiMt  of 
BxonrxB  —  Soi,vi»cT  -j  Discsbtiok    o* 

OOUBT. 

A  conrt  of  equity,  in  deciding  whether  a 
reeeirer  shall  be  appointed  over  a  solvent  cor- 
poration, must  ezereise  Its  sound  discretion  in 
Tiew  of  the  particular  facta  and  ciceumataacea 
presented. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f  2202;   Dae.  Dig.  |  553.*] 


Rei:ei  vEB— Deaj>liOckxd  "Sovrim  .OoMvbam 

TUXS.-    -; 

The  .OTTjiier  of  one  half  the  stock  ia  a  sol- 
vent corporotloii  by  means  of  Ms  iubseml^nt 
board  of  trustees  seized  possession  of  tbe  cor- 
pvnation  and  aB.oCita  bustneat  affairs.    He  tth 

?luded.the  owner  of  the  other  half  of  the  stock 
rom  any  participation  therein,  and  conducted 
the  bu!!iness  to  suit  hrmself,  directing  its  {Mlf- 
oies.  He  refused  the  other  owaer  an  iossectioii 
of  the  boolcs  to  which  he  was  eiititled.  Be«aus« 
of  a  deadlock  no  new  trustees  could  be  elected, 
and  hecause  of  the  bitter  enmity  and  irrecon- 
cilable differences  between  the  two  stoc^oldert 
therai  was  no  prospeot  of  aooomasodating  4h» 
matter,  .field,  that  though  a  court  of  equity 
hesitates  to  appoint  a  receiver. of  a  solvent  con- 
JMration,  and  will  do  so  only  in  exceptional 
cases,  under  BalUnger's  Ann.  Codes  ft  St.  I 
0406,.  anbd.  8  (Fieoce^s  Cods.  I  fiTSy  subd.  Sh 
authoriaing  the  apfointment  of  a  receiver,  whea 
In  the  discretion  of  the  court  it  may  be  nec- 
essary to  secure  complete  JtMtice  to  the  par- 
ties,' a  teceiv«r  should  ba  appointed. 
■^[Ed.  Note.— For  other  esses,  sss  Corporations^ 
Cent.  Dig.  H-  2201-2210;    De&  Dig.  {  fiCS.*}  . 

4.  CoRi'oaATiowB'd  idB*)  —  "pBOinTs"  akp 

"J)lVlDERt>8."  ' 

Trofits-'and  "dividends"  Of  a  corporatioB 
am '  not  ncceffearllyayntaymens  terms.' 
'  (Bd.  Xote^— For  otiier  oases,  see  'Oorporatioii% 
Cent.  Dig.  H  66%  661 ;    Dec.  Dig.  i  15K.* 

For  other  definitions,  see  Words  and  Bbnsetk 
VOL  a,  pp.  66!»^S666;  vol.  8,  p.  7700;  voL  Z, 
pp.  214S-2147J  ^.         , 

Crow,  Mount,  FuUerton,  and  Dunbar,  JJn  dis- 
senting in  part,. 

Bn.Bano.  Appeal  from' Superfanr  Coorfa 
Kittitas  OoBnt79  RaU)h  Kauflmax),  JudgSi  , 

Action  by  L.  Ft  BoAthe  acalnat  the  Bommit 
Coal  Mining  Company  and  other&  Judffnent 
of  dlsmisBal,  and  plaintiff  appeaia.  Bwreraed 
and.  reaoandad,  with  diMtstlaaia.  . 

'■  Kefr  ft  McCoTd,  for  appellant    BaTMageF, 
Ronald,  Battle  ft'  Tetmaiit,  tor  respoudentA 

dKrv^,  7<'Tlita  action  wm  commenced  b^ 
EL  T.  BMthe,  ai  -BtotacboldeB,  ^ataat  Siim- 
mn'Obol-  HIttlfag'  Company,  a  ctNrporiatloai 
Robert  X  linden,  and  others,  to  compel  Btt- 
faeri:  J.  Unden  to  accoimt  fbr  moneys  approt- 
priafed,''lto  obtalta  the  iappolntmeat  of  a  ra^ 
ceiver;  tad'  for  other  equitable  ttiM.  Thi 
trial  ftOe^  aiMtssed  the  action.  Tbe  ptalni' 
tut  has  appiale<L'  '    -'    • 

Prom  the  eviden<!e  wer  find  that  the  8ani' 
ffllt  C^oai  Mmtng  Oompahy  Was  incorporatod 
in  this  state' in  October,  1M3,  with  •$60,009 
capital  stock,  dlYi^  Into  BOO  shares  of  $100 
tech;  that  It  <ywns  a  c«al  mine  In  Ktttltai 
oOunly/  e^iAIpped  'Witb  an  operating  plantt 
that  on  May  19,'  1906;  the  respondent,  Hobcft 
J.  Undent  owned  all  of  the  capital  stock  ex- 
cept -60 '  shares'  held  by  one  James  Cronlil 
and  some  2  or  3  other  shares;  that  on  said 
date  tb»  appellant,  h.  F.  Boothe,  purchase)! 
250  shares  from  R.  3.  Linden,  and  also  ptit>i 
chased  a  half  IntereBt  in  a  merchandlaii 
business  in  I>ortland,  Or.;  that  later  the 
merchandise  business  was  resold  to  Linden; 
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Utat  LtB<tMt  executed  and  delivered  to  Boothe 
a  receipt  reading  as  f ollowa : 

"Portland,  Oregon,  6-19-06. 

"Reed,  from  L.  F.  Boothe  fifteen  thousand 
dollars  as  part  payment  on  two  hundred  and 
fifty  shares  of  Summit  Coal  Mining  Company 
•tock  at  one  hundred  dollars  per  share,  and 
a  one-half  Interest  in  my  merchandise  busi- 
ness representing  one-half  the  outstanding 
■/ca  of  said  merchandise  business  existing  on 
May  1st,  '06,  and  one-half  the  merchandise 
on  hand  on  said  date,  the  profits  accruing  In 
the  business  of  the  Summit  Coal  Mining  Com- 
pany from  and  after  the  first  day  of  April, 
1806,  to  be  divided  In  accordance  with  the 
amount  of  stock  or  Interest  held  and  Is  not 
to  include  pr<^ta  made  prior  to  April  1st, 
1906;  all  debts  contracted  by  the  Summit 
Coal  Mining  Company  and  any  debts  connect- 
ed with  my  merchandise  business  prior  to 
said  date  to  be  assumed  and  paid  by  B.  J. 
Linden;  this  does  not  include  (tredlt  to  ac- 
count of  B.  J.  Linden  on  books  of  Summit 
Coal  Mining  Company. 

"(Signed)  •  B.  J.  Linden." 

That  the  credH  of  B.  J.  Linden  thea 
standing  on  the  books  was  about  $2,000;  that 
Boothe  and  Linden  agreed  they  should  each 
draw  a  salary  of  $125  per  month  from  the 
mining  company  for  services  to  be  rendered; 
that  Boothe  was  to  become  a  trustee  and 
ofllcer;  that  he  completed  bis  payments  on 
the  stock  In  July,  1906;  that  a  certificate  for 
E148  shares  was  at  his  request  transferred  to 
him,  and  two  certlficatec  for  one  share  each 
to  his  wife  and  son;  that  Bbbert  3.  Linden 
pnrcltased  the  stock  of  Jamefc  Cronln,  and 
tiiat  the  entire  capital  stock  was  then  ownedt 
250  shares  by  Boothe,  and  250  shares  by  B. 
J.  Linden,  who  held  248  shares  In  his  own 
name,  and  two  shares  in  the  name;;  of  others; 
that  when  Boothe  purchased  his  stock  Robert 
J.  Linden,  Pearl  K.  Linden. '  his  daughter, 
and  Jaxnes  Cronln  were  trustees;  that  Cronla 
BOlt  Ids  stock  to  Etobert  J.  linden  on  June 
19,  1906;  that  on  November  10,  1906,  after 
the  difficulties  hereinafter  mentioned  bad 
commenced,  the  remaining  trustees  Bobert  J. 
Linden  and  Pearl  K.  Linden,  held  a  special 
meeting  at  which  they  elected  the  respondent, 
O.  R.  Ferdval,  as  trustee,  he  then  holding 
one  share  of  stock,  which  had  been  transfer- 
red to  him  on  the  preceding  day  by  Emma 
Linden,  wife  of  Bobert  J  Linden;  that  short- 
ly after  Boothe  purcliased  his  250  shares  he 
commenced  active  work  in  .connection  with 
Bobert  J.  Linden  in  operating  the  coal  mine; 
that. at  bis  suggestion  a  new  tramway  was 
Installed;  that  differences  arose  between  him 
and  Bpbert  J.  Linden  which;  became  so  bitter 
that  Linden- excluded  Boothe  from  any  par- 
ticipation In  the  affairs  o  the  corporation, 
assumed  sole  charge,  and  completed  the  tram- 
way; that  Boothe  then  demanded  an  inspec- 
tion of  the  corporation  books,  which  was  at 
first  refused;  that  later  he  was  reluctantly 
permitted  to  Inspect  the  books,  with  the  aid 
Of  aa  expert,  from  and  after  April  1,  1806, 


but  positively  prohibited  front  seeing  them 
for  any  prior  period;  that  the  books,  when 
inspected,  disclosed  that  at  different  tlmea 
from  March  80,  1906,  to  December  81,  1906, 
Bobert  J.  Linden  had  caused  himself  to  be 
credited  with  $6,515.25,  $1,589.37,  and  $1,- 
101.24,  wMch  he  now  claims  he  was  entitled 
to  receive  aa  profits  earned  prior  to  April  1, 
1906;  that  at  one  time,  when  Boothe  was 
inspecting  the  books,  he  and  Robert  J.  Llndeu 
became  engaged  in  a  personal  encounter,  r»- 
snlting  from  their  bitter  enmity  and  Irreo- 
oncilabte  differences;  that  an  aimual  meet- 
ing of  the  stockholders  was  held  in  Seattlo 
on  January  14,  1907,  the  minutes  of  whldi 
read  as  follows:  "The  regular  stockholdera' 
meeting  of  the  Summit  Coal  Mining  Company 
met,  pursuant  to  adjournment  this  a.  m.,  at 
the  office  of  BalUnger,  Ronald,  Battle  Sc  Ten- 
nant  In  Seattle,  Washington,  at  this  the  hour 
of  1:30  o'clock  p.  m.  this  day,  there  being 
present  the  followlpg  stockholders  either  ia 
person  or  by  proxy,  and  representing  the  fol- 
lowing number  of  shares: 

L.  F.  Boothe 248  shares 

D.  P.  Boothe 1     " 

Cbarline    Boothe 1      " 

by  L.  F.  Boothe,  her  proxy 

B.  J.  Linden 248  shares 

P.  K*  Linden 1      " 

G.  B.  Perdval 1     " 

—being  all  of  the  stockholders  and  represent- 
ing all  of  this  stock  of  this  corporation. 
Whereupon,  the  meeting  having  been  called 
to  order  by  the  president,  he  stated  that  this 
being  the  tlilie  for  the  election  under  the  by- 
laws of  a  board  ot  trustees  for  the  ensuing 
term  nominations  for  the  office  of  trustees 
for  the  ensuing  year  are  now  in  order,  where- 
upon the  following  three  persons  were  nom- 
inated by  L.  r.  Boothe:  L.  F.  Boothe, 
Charllne  Boothe  and  D.  P.  Boothe.  O.  B. 
Perdval  then  no^itnated  the  following:  B. 
J.  Linden,  Pearl  K.  Linden  and  Q.  B.  Per> 
cival.  Upon  vote  being  taken  it  was  found 
that  L.  F.  Boothe,  Charllne  Boothe  and  D. 
P.  Boothe  eacAi  received  250  votes;  that  B.  J. 
Linden,  P.  K.  Linden  and  O.  B.  Perdval  each 
received  260  votes,  whereupon  the  president 
declared  that  no  person  having  received  a 
majority,  there  was  no  election.  Whereupon 
L.  F.  Boothe  asked  if  an  annual  report  had 
been  made  by  the  officers  and  was  ready  to 
oe  read.  Tlie  president  lnf(«med  the  stock- 
holders tiiat  snch  report  was  not  ready,  but 
promised  that  lie  would  prepare  the  same 
as  early  as  possible  and  ffie  the  same  of  rec- 
ord, furnishing  a  copy  thereof  to  Mr.  L.  F. 
Boothe.  At  this  point  Hon.  CarzoU  B. 
Gvaves,  on  behalf  of  the  S0%  of  the  stodc 
lield  by  L.  F.,  D.  P.  and  Charllne  Boothe, 
announced  that  under  the  circumstances  tba 
stock  held  by  the  Boothes  would  continue  to 
be  voted  for'  the  said  nominees  for  troateea 
made  by  L.  F.  Boothe.  A  like  announcement 
was  made  by  the  holders  of  the  other  50%) 
of  the  stock  to  the  effect  that  tliat  would 
be  voted  .to  the  nominees  foctnisteea  mad^ 
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by  Q.  R.  PerclTal.  Thereupon  said  Graves 
suggested  as  a  compromise  that  R.  J.  liuden 
'  name  one  and  L.  F.  Boothe  mune  one  per- 
son who  should  be  elected  trustees,  and  that 
the  said  Linden  and  Boothe  should  then 
select  a  third  party  who  should  select  or 
name  the  third  person  to  be  elected  as  trus- 
tee, which  suggestion  was  declined  by  the 
holders  favoring  the  election  of  the  persons 
nominated  by  said  Perdval.  Thereupon  a 
motion  was  made  and  seconded  to  adjourn, 
which  motion,  being  duly  put,  was  unani- 
mously carried." 

That,  immediately  after  the  adjournment 
of  the  stockholders,  the  annual  meeting  of 
the  holding-over  board  of  trustees  was  con- 
vened, at  which,  without  electing  oflBcers  or 
transacting  any  other  business,  the  following 
resolution  was  adopted:  "Resolved  that  the 
salary  of  R.  J.  Linden  as  president,  treasur- 
er, and  general  manager  of  the  business  o' 
this  corporation  be  made  four  hundred  dol- 
lars per  month  for  the  year  1007."  That 
lilnden  had  drawn  $125  per  month  from  and 
after  Boothe's  purchase  of  stock,  until  the 
annual  meeting,'  and  thereafter  drew  |400 
per  month;  that  Boothe  was  paid  |125  for 
one  month  only,  and  that  in  July,  1007,  the 
appellant,  Boothe,  commenced  this  action. 
Other  facts  shown  by  the  evidence  will  be 
hereinafter  stated. 

The  appellant  contends  that  the  trial  court 
«rred  (1)  in  refusing  the  appointment  of  a 
receiver;  (2)  in  refusing  a  decree  requiring 
Robert  J.  Linden  to  restore  to  the  corpora- 
tion moneys  mlsapp|oprlated  by  him;  (3)  in 
rulings  on  the  evidence,  and  (4)  in  dismissing 
the  action.  These  assignments  will  be  con- 
sidered together. 

There  Is  no  question  but  that  Robert  X 
Linden  is  in  complete  control  of  the  corpora- 
tion which  he  is  conducting  under  the  au- 
thority of  a  pliant  board  of  trustees  consist* 
ing  of  himself,  his.  daughter,  and  one  other 
person,  the  two  latter  being  subservient  to 
his  will,  and  holding  over  by  reason  of  the 
inability  of  the  stockholders  to  elect  their 
successors.  Although  legal  trustees,  they 
are  used  by  Robert  J.  Linden  as  an  instru- 
ment to  retain  control  and  exclude  Boothe 
from  participation  in  the  corporation.  Lin- 
den and  Boothe  each  own  one-half  of  the 
capital  stock,  they  are  In  irreconcilable  con- 
flict, the  former  is  in  control,  and  it  Is  Im- 
possible to  change  this  situation  by  the  elec- 
tion of  new  trustees.  Corporations  are  pre- 
sumed to  be  governed  by  a  board  and  of- 
ficers representing  a  majority  of  the  capital 
stock,  but  here  we  find  a  board  consisting  of 
one  active  and  two  subservient  dummy  trus- 
tees, sustained  by  one-half  of  the  capital 
stock  or  less  than  a  majority,  and  we  should 
carefully  scrutinize  their  acts.  The  respond- 
ent Robert  J.  Linden  contends  that  he  was 
entitled  to  the  three  credits  entered  on  the 
books  as  profits  earned  prior  to  April  1,  1000. 
The  dispute  between  him  and  Boothe  arises 
from  their  difference  of  opinion  as  to  what 
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should  constitute  profits.  The  receipt  signed 
by  Linden  disclosed  their  agreement  as  to 
profits  earned  prior  to  April  1,  1006.  It  stlp- 
alated  that  all  such  profits  should  be  retain- 
ed by  him.  The  trial  was  adjourned  to  af- 
ford the  appellant  his  first  inspection  of  the 
books  covering  periods  prior  to  April  1,  1006. 
They  disclosed  that  in  October,  1904,  the 
respondent,  R.  J.  Linden,  and  one  Goodsell 
acquired  all  of  the  capital  stock,  and  made 
entries  placing  a  valuation  of  $25,000  on  the 
real  estate  or  mine,  and  $25,000  on  the  min- 
ing plant,  tramway,  machinery,  and  fixtures. 
Linden  Insists  that  he  is  entitled  to  estimate 
profits  by  deducting  from  the  total  receipts 
from  all  sales  of  coal  made  prior  to  April 
1, 1906,  the  operating  expenses  only.  The  ap- 
pellant contends  that  a  further  deduction 
should  be  made  for  depreciation  in  the  value 
of  the  mining  plant,  machinery,  tramway, 
etc.,  and  offered  evidence  to  show  the  extent 
of  such  depredation  prior  to  April  1,  1900, 
which  evidence  was  at  first  admitted  and 
then  stricken.  Mr.  Cook  in  the  second  vol- 
ume of  the  sixth  edition  of  his  work  on  Cor- 
porations, at  section  540,  p.  1485,  discussing 
profits,  says :  "A  proper  sum  must  first  be 
expended  or  set  aside  for  repairs  and  recon- 
struction to  replace  deprodntlon  due  to  wear 
and  tear.  In  other  words,  the  fund  available 
for  dividends  is  ascertained  by  taking  Into 
account  the  cost  of  repairs  and  a  reasonable 
allowance  for  depredation,  giving  credit  for 
all  actual  permanent  improvements." 

We  think  this  rule  should  be  am>Iled  to  the 
operating  plant,  but  not  to  the  real  estate 
or  mine  itself  which  must  depreciate  by 
reason  of  the  constant'  removal  of  the  coal 
deposits.  In  the  same  section  Mr.  Cook 
further  says:  "But  In  the  case  of  a  com- 
pany owning  patent  rights,  or  of  a  mining 
company  whose  product  when  once  used  can 
never  be  replaced,  It  is  not  necessary  to  set 
aside  funds  for  the  purpose  of  purchasing 
new  patents  or  a  new  mine."  In  a  footnote 
Mr.  Cook  makes  a  quotation  from  Greene  on 
Corporation  Finance  which  is  especially  per- 
tinent here.  If  the  respondent  corporation 
makes  dividends  on  the  theory  advanced  by 
the  respondent,  Linden,  and  bo  continues,  it 
will  ultimately  become  necessary  for  It  to 
incur  Indebtedness  for  a  new  plant,  to  con- 
tinue the  operation  of  its  mine.  The  entries 
made  and  claiited  by  the  respondent.  Linden, 
as  profits  earned  prior  to  April  1,  1906,  were 
arbitrary,  improper,  and  prejudicial  to'  the 
appellant.  We  cannot  determtne  from  tlie 
record  no'w  before  us  how  much  credit,  if 
any,  he  was  entitled  to  receive,  as  he  intro- 
duced no  evidence  oh  the  subject  of  depreda- 
tion after  the  appellant's  evidence,  which 
was  competent,  had  been  stricken. 

The  action  of  Robert  J.  Linden  and  his 
subservient  trustees.  In  raising  his  salary 
to  $400  per  month  was  arbitrary  and  illegal. 
'When  Boothe  and  Linden  as  owners  of  all  of 
the  capita!  stock  agreed  upon  a  salary  of 
$125  to  each  of  them,  a  ratification  of  their 
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agreement  ty  the  board  would  have  been 
unobjectionable-  The  raise  of  Linden's  sal- 
ary was  undoubtedly  inade  at  his  Instance 
and  request  The  annual  meeting  of  stoclt- 
holders  had  just  been  held,  at  which  every 
share  of  stock  was  represented.  If  Linden 
had  Intended  to  be  fair  in  demanding  addi- 
tional salary,  he  would  have  requested  action 
by  the  stockholders.  There  is  no  evidence  of 
his  having  done  so.  lie  permitted  the  stock- 
holders to  adjourn,  and  immediately  caused 
the  holding-over  board  of  trustees,  consist- 
ing of  himself  and  his  two  dummies,  to  malce 
a  contract  in  which  he  himself  was  financial- 
ly Interested. 

In  ScbafFhauser  y.  Arnholt  &  Schaefer 
Brewing  Co.,  218  Pa.  208,  07  Atl.  417,  the 
Supreme  Court  of  Pennsylvania  said:  "The 
generally  accepted  rule,  applicable  to  such 
cases,  is  that  the  voting  of  a  salary  or  com- 
pensation to  a  director,  who  either  Is  or  is 
not  an  oflJocr  of  the  board,  must  be  entirely 
free  from  fraud,  actual  or  constructive,  and 
that  the  action  is  Illegal,  If  It  is  determined 
by  the  vote  of  the  director  or  oflScer  whose 
salary  Is  thus  Increased."  The  only  way 
in  wliich  the  respondent  Linden's  salary 
could  have  been  increased  without  his  own 
vote  was  by  his  two  dummy  trustees,  who, 
although  trustees  in  legal  form,  were  entirely 
subservient  to  his  will.  In  Strouse  v.  Syl- 
.vester,  134  Cal.  rx,  66  Pac.  660,  it  was  held 
that  an  increase  of  the  salary  of  an  office, 
cf  a  corporation,  made  by  the  vote  of  trus- 
.tocs  subservient  to  him,  was  ftaudulent  and 
.illegul.  From  all  the  evidence  and  elrcum- 
sluntes  before  us,  we  conclude  that  Linden's 
raire  of  salary  was  made  to  diver;:  profits  ot 
tliu ,  coriioratiou  to  himself  without  due  re- 
Kui'i)  to  the  rights  of  Boothe,  and  that  Linden 
»iUciuld  accotmt  for  all  salary  received' by  him 
ill  excess  of  $125  per  month.  Evidence  was 
iiffered  to  show  that  his  services  were  worth 
$40U  per  month.  This  evidence  was  contra- 
dicted, but,  under  the  circumstances,  we  will 
not  «nter  npon  Its  consideration,  the  raise 
having  been  improperly  made  In  violation  of 
Linden's  agreement  with  Boothe,  and  with- 
out the  latter's  knowledge  or  consent. 

Enough  has  been  said  to  show  that  the  re- 
spondent, Bobert  J.  Linden,  by  means  of  his 
subservient  board  of  trustees,  has  seized  pos- 
session of  the  corporation  and  all  of  its  busi- 
ness affairs ;  that  he  has  excluded  the  appel- 
lant from  any  participation  therein;  that  he 
is  conducting  it  to  suit  himself  and  directing 
its  policies ;  that  he  refused  appellant  an  in- 
spection of  the  books  to  which  he  was  en- 
titled; that  the  stock  Is  equally  divided  in 
ownership  between  the  appellant  and  him- 
self ;  that  a  new  board  of  trustees  cannot  be 
elected ;  that  bitter  enmity  and  Irreconcilable 
difTerences  exist  between  the  appellant  and 
respondent,  Robert  J.  Linden;  that  no  pros- 
pect of  adjusting  these  differences  seems  to 
exist;  and  the  question  now  presented  for 
our  consideration  is  whether  these  conditions 
Justify  the  appointment  of  a  receiver. 


The  respondents  contend  that  the  t»rpora- 
tlon  Is  prosperous;  that  it' h<is  refunded  to 
Bootlie  $2,000  advanced  by  him  towards  the  * 
installation  of  the  new  tramway,  and  to  the 
respondent,  Robert  J.  Linden,  a  much  larger 
sum  advanced  for  the '  same  purpose ;  that 
since  January  1,  1907,  It  has  paid  a  dividend 
of  $5  per  share;  that  on  October  1,  1907,  It 
had  In  cash  and  good  accounts  $15,000  sur- 
plus and  undivided  profits;, that  no  court  of 
equity  win  appoint  a  receiver  over  a  solvent 
corporation,  In  the  control  of  a  governing 
body  legally  authorized  to  transact  its  busi- 
ness; that  there  Is  no  statutory  authority 
for  such  an  appointment;  and  that,  In  the 
absence  of  statutory  authority,  a  court  of 
equity  cannot,  by  the  appointment  of  a  re- 
ceiver, dissolve  a  solvent  corporation  control- 
led by  a  harmonious  governing  body.  In 
support  of  these  contentions  they  cite,  with 
others,  the  following  authorities:  10  Cyc. 
988;  High  on  Receivers  (2d  Ed.)  |  288;  8 
Cook  on  Corporations  (5th  Ed.)  {  746;  Wal- 
lace V.  Pierce- Wallace  Co.,  101  Iowa,  813,  7D 
N.  W.  216,  38  L.  R.  A..  122,  63  Am.  St  K^, 
389;  Little  Warrior  Coal  Co,  v.  Hooper,  105 
Ala.  665,  17  South.  118;  Benedict  v.  Con- 
struction Co.,  49  N,  J.  Eq.  23,  23  AtL  485; 
Edison  V.  Edison  United  Phonograph  Co.,  52 
N.  J.  Eq.  620,  29  Atl.  105;  Einstein  v.  Rosen- 
feld,  38  N.  J.  Eq.  311 ;  Republican  Mountain 
Silver  Mines  v.  Brown,  68  Fed.  644,  7  C.  C. 
A.  412,  24  L.  R.  A.  770;  Miller  v.  Kitchen,  78 
Neb.  711,  103  N.  W.  297 ;  Polger  T.  Columbia 
Ins,  Co.,  99  Moss.  267,  96  Am.  Dec.  756. 

There  Is  no  question  as  to  the  correctness 
of  the  elementary  doctrine  urged  by  the  re- 
spondents. The  authorities  mentioned  an- 
nounce sound  equitable  principles  which 
were  applied  to  the  fa^ts  there  Involved  and 
stated.  Our  statute  (section  5456,  subd,  6, 
Ballinger'B  Ann.  Codes  iS;' iSt  [section  575, 
subd.  6,  Pierce's  Code])  authorizes  the  ap- 
pointment of  a  receiver,  "when  In  the  discre- 
tion of  the  court,  it  may  be  necessary  to  se- 
cure complete  justice  to  the  parties."  Courts 
of  chancery  are  organized  for  the  purpose  of 
doing  Justice  and  affording  equitable  relief 
whenever  In  good  conscience  It  should  be 
awarded.  Wofild  a  court  of  equity  In  the 
furtherance  of  Justice,  and  in  the  exercise  o: 
its  sound  discretion,  be  justified  in  directing 
the  appointment  of  a  receiver  over  the  re- 
spondent corporation,  or  should  the  appellant 
be  turned  out  ot  court  without  other  rellof 
than  a  temporary,  accounting,  with  the  cer- 
tainty  that  while  present  conditions  contlnaa 
he  will  be  comi>elled  to  return  and  Incur  the 
expense  of  repeatedly  seeking  the  aid  of  the 
chancellor  to  secure  further  accountings  and 
protection  of  his  rights  as  a  stockholder? 
Although  the  appellant  and  R.  J.  Linden 
each  own  one-half  of  the  capital  stock,  the 
latter  is  in  exclusive  possession.  He  arbi- 
trarily conducts  the  corporation  business, 
makes  book  entries,  declares  or  refuses  divi- 
dends, raises  bis  own  salary,  retains  bis  sub- 
servient trustees  In  office,  and  through  them 
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performs  su<±  (Ktrpor&te  acts  aa  he  chopaes, 
H«  and  Bootlie  are  not  partners,  yet  their 
relative  position  created  by  'their  contract  of 
aale  Is  kindred  to  that  of  partners.  Linden 
has  thereby  obtained  absolute  control  of 
$25,000  In  Taloe  of  the  appellant's  estate, 
which  he  Is  arWtrarllj'  handling  without  con- 
sulting the  appellant  or  granting  him  the 
least  consideration.  Such,  a  condition  Is  an 
Intolerable  One  for  the  appellant  and  one  that 
would  not  be  permitted  in  a  partnership. 
Were  thrir  positions  changed,  Linden  woatd 
doubtless  demand  a  receixer  with  as  much 
energy  as  he  now  opposes  one.  If  they  were 
partners,  a  Mceiver  would  unquestionably  be 
granted.  No  rights  tff  creditors,  other  stock- 
holders, or  third  parties  are  here  Involved. 
The  only  real  parties  Ui  Interest  are  Boothe 
and  Robert  J.  Linden,  As  above  stated,  their 
position  is  kindred  to  thai:  of  partners.  Pres- 
ent conditions  will  undoubtedly  contlnne  un- 
less a  court  of  equity  affords  relief.  Should 
they  continue?  We  think  not.  After  a 
most  diligent  research,  we  havt  been  unable 
to  find  any  ease  similar  to  this.  It  Is  sal 
generis.  The  facts  distinguish  It  from  Se- 
cord  y.  Wheeler,  etc.,  Co.  (Wash.)  102  Pac. 
654.  cited  by  respondents.  A  court  of  equity, 
in  deciding  wbetbei  a  receivep' shall  be  ap- 
pointed over  a  solvem  corporation,  must 
exercise  Its  sound  discretion.  In  view  o'  the 
particular  facts  anc  circumstances  presented. 

In  State  ex  rel.  Conlan  v.  Oudin,  etc,  Mfg. 
Co..  48  Wash.  196,  93  Pac.  219,  w^e  said: 
The  rival  stockholders  herein  seem  unable 
to  agree  as  to  the  manageiment  and  con- 
trol of  the  corporate  aOairs.  This  Is  the 
elghtk  appeal  to  this  cour.  by  these  par- 
ties o:  those  Interested  In  this  matter,  and 
we  are  Informed  that  another  appeal  it  now 
on  tile  way.  As  the  stock  Is  held  entirely 
by  three  stockholders,  two  of  whom' are  hus- 
band and  wife,  considerations  do  hot  obtain 
which  might  if  there  were  niimerous  stock- 
holders not  directly  'respionslbl^  for  the  con- 
troversy and  the  present  condition  of  the 
coiporatlpn.  Wf  see  no  reason  far  not  di»< 
solving  this  corporation,  which  for  over  fonr 
years  has  been  Impotent  and  unable  to  le- 
StBf  transact  any.  business  en,  acoopnt  of 
the  controversy  and  lltXeeJing  existing  be- 
tween the  parties,  .wl^o.O'Wji  each  hall  of  the 
stock."  ,: 

la  the  instant  case  there  is  no  control  of 
the  corporation,  by;  a  board  of  trustees,  sus- 
tained by  a  mi^oril?  of  .the  stp«k,  althougn 
originally  the. present  board  may  have  been 
legally  elected.  In  practical  operation  tiiere 
is  no  deliberative  board). .  JB.  J.  Linden  has 
as  foil,  complete^  and,  ^tatorlal  control  a» 
did  Oudln  in  the  case  plted,  and  although  the 
corporation  .hefe  Involved,  is  sojIveBt,.  anch 
a  condition  is  ,likequUable  .and  sliould  not 
be  permitted.  It -does  yiplence  to  the.  ele- 
mentary, idea  that  a-  corporation  Is  .to  be 
controlled  by  a  governing  bo<^i^> : 'epK^ent- 
Ing  a  majority  of  the -stock.  No  majority  Is 
U>  coBtrM  -B«ri  Alt'  It  -Obtain  control:-  -The 


deadlock  Is  complete,  absolute,  to  all  ap- 
pearances permanent,  and  Vi.  f.  Linden  arbi-. 
trarily  controls  and  manages  the  estate  ol  , 
Boothe,  whose  rights   are  and  stjould  b£ 
eq,ual  to  his.    The  following  ca^es  while  not  , 
exactly  parallel,  are  pertinent  and  may  be 
consulted   with   much   profit:     Hampton   t. 
Buchanan,  51  Wash.  155,  98  Pac.  374;  Stem- 
berg  V.  Wolff,  56  N.  J.  Eq.  389,  39  A^.  397, , 
89  L.  R.  A.  762,  67  Am.  St  Bep.  494;  Gibbs 
T.  Morgan,  9  Idaho,  100,  72  Pac.  733;   Hall 
T.  NIeukirk,  12  Idaho,  33,  85  Faa  485,  118 
Am.   St.  Bep.  188. 

In  Glbbs  T.  Morgan,  supra,  the  Supreme 
Court  of  Idaho  well  said:  ''The  early  doc- 
trine that  the  affairs  of  a  corporation  could 
n^t  be  inquired  Into  except  by  permission  of 
the  Attorney  General,  and  that  eourts  of' 
egulty  should  not  Interfere  with  the  power. 
and  authority  of  the  directors  of  a<  corpora- 
tion because  that  would  result  in  its  dtssolni- 
tloa,  has  been  modified  to  meet  existing  con- 
ditions^ A  large  part  of  the  business  .ikf 
the  world  is  done  through  corporations,  and 
it  was  held  in  Columbia  Athletic  Club  t. 
State,  143  Ind.  98,  40  N.  B.  014,°  ^  L.  B.  A. 
727,  52  Am.  St  Bep.  407,  that  the  courts  of 
equity  should  adapt  their  practice  as  far  as 
possible  to  the  existing  state  o:  society,  and 
apply  its  jurisdiction  to  all  those  new  cases 
which,  from  the  progress  dally  making  In  the 
affairs  of  men,  musi  continually  arise,  and 
should  not  form  too  strict  an  adherence  to 
the  forms  anA  rules  established  under  very 
different  circumstances,  decline  to  adminis- 
ter justice  and  to  enforce  rights  for  which 
there  is  no  othe  •  remedy." 

Mr.  Cook  in  section  746  of  the  sixth  edi- 
tion of  his  work  on  Corporations  says:    "A 
k«celver  will  not  be  appointed  at  the  Instance 
of   a   stockholder, ,  even   though   mismanage- 
ment is  charged,  there  being  no  fraud  and 
no  danger  of  insolvency.    There  is  a  llipit,. 
however,  to  this  rule.    The  powers  of  courts 
of  equity  ^o  appoint  receivers  are  very  broad. 
Thus  a  court  of.. equity  has  power 'to  ap- 
point a  receiver  where  there  Is  such  fraud, 
or  dissiensloh  as  to  make  It  Impossible  for 
the  corporation  to  carry  on  its  business  hon- . 
estly  and  to  the  advantage  ol  Its  stockhold- 
ers.    Such   receivership,   however,   will   be' 
granted  only  in'  extreme'  cases,  and  will  be 
limited  in  time  and  extent,  so  far  as  the' 
circumstances  will .  permit     There  are  nu- 
merous cases  to  the  effect  that  the  court  will 
appoint  a  receiver  where  it  is  evldetat  that' 
a  continuation  of  tlie  badness  will  be  im- 
practicable   or   inequitable.     The   Supreme. 
Cei^rt  of  Missouri  has  saidi.   That  solvent 
corporations  are  wrecked  for  purely  selfish 
and  illegal  purposes,  that  minority  Interests 
are  "frozen  out,"  that  business  immorality' 
has  run  amnck  under  the  assumption  that 
courts  are  powerless,  is  too  true.     But  the 
assumption  is  wrong.    Judicial  hesitancy  docii 
not  mean  Judicial  atrophy  or  paralysia.'  " 

'While  we  recognise  and  adhere  to  the  doc- 
trine that  a  court  at  e<xdltjr  should'  hesltiite 
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before  appointing  a  receiver  over  a  solvent 
corporation,  and  should  make  such  an  ap- 
pointment In  exceptional  Instances  only,  yet 
wo  are  constrained  to  hold  that  eqnlty, 
good  conscience,  Justice,  and  the  rights  of 
the  parties  demand  such  an  appointment  in 
this  case.  The  Judgment  Is  reversed,  and  the 
cause  remanded  with  Instructions  to  ap- 
point a  temporary  receiver  for  such  period 
as  the  trial  court  may  fix,  within  which  the 
differences  between  the  parties  may  be  ad- 
Justed  by  themselves  If  possible.  It  Is  fui^ 
ther  ordered  that  If,  at  the  expiration  of 
such  time,  their  differences  be  not  adjust- 
ed, a  permanent  receiver  be  appointed.  It 
is  further  ordered  that  an  accounting  be  had, 
that  R.  J.  Linden  be  required  to  return  to 
the  corporation  all  salary  drawn  by  him  in 
excess  of  $125  per  month,  and  all  proflts 
withdrawn  by  him  in  excess  of  the  amount 
to  which  be  was  entitled,  as  having  been 
earned,  prior  to  April  1,  1006.  The  appel- 
lant will  recover  his  costs  on  this  appeal 
from  the  respondent,  Robert  J.  Linden. 

MOUNT,  rUUiEBTON,  and  DUNBAB.  JJ„ 
concor. 

BUDKIN,  C.  X  I  concur  in  the  opinion 
of  Mr.  Justice  CROW,  except  in  his  Inter- 
pretation of  the  word  "profits"  found  In  the 
written  contract  or  receipt  of  May  10,  1008. 
In  referring  to  the  profits  accruing  prior  to 
the  1st  day  of  April,  1906,  I  am  convinced 
that  the  parties  understood  and  meant  that 
which  would  remain  after  deducting  the  cost 
of  operation  from  the  income  of  the  mine, 
and  that  no  deduction  or  allowance  for  de- 
preciation In  the  value  of  the  plant  or  ma- 
chinery was  contemplated  or  Intended.  The 
property  of  the  corporation  was  represent- 
ed  by  its  capital  stock,  and  the  plaintiff  pur- 
chased the  property  or  its  representative  as 
he  found  It  "Profits"  and  "dividends"  are 
not  necessarily  synonymous  terms.  City  of 
Allegheny  v.  Pittsburgh,  A.  &  M.  P.  R.  Co., 
170  Pa.  414,  36  Atl.  161.  But,  regardless  of 
technical  definitions,  if  Is  the  duty  of  the 
court  to  ascertain  the  intention  of  the  par- 
ties from  their  language  and  all  the  sur- 
rounding circumstances,  and  it  is  very  ap- 
parent to  my  mind  that  no  technical  defini- 
tion of  the  term  "profits"  was  here  intended. 

GOSB,  CHADWICK,  PABEBB,  and  MOB- 
BIS,  JJ.,  concur. 


(66  Wub.  KM) 

TIMMBBMAN  et  al.  v.  McCtTI/LAGH  et  a!. 
(Supreme  Court  of  Washington.  Oct.  6,  1900.) 
1.  Taxation  (f  7S4*)— Sales  toe  Nonpat- 
icenp—Pbockedinqs—Noticb— Defects. 
The  statute  relating  to  tax  foreclosure  pro- 
ceeding is  largely  directonr,  and  a  substantial 
compliance  therewith  is  sufficient,  so  that,  where 
tax  foreclosure  proceedings  were  pursuant  to 
the  statutes  relating  to  revenue  and  taxaticm 


in  every  respect,  except  that  the  summons  in- 
correctly recited  the  date  of  the  issuance  of  the 
certificate  of  delinquency,  whick  it  was  t»- 
quired  to  recite,  such  defect  was  not  jurisdic- 
tional, and  did  not  invalidate  the  sale  where  it 
did  not  mislead  the  owner;  the  teqairement 
being  only  to  enable  him  te  Identify  the  cer- 
tificate in  searching  tiM  eoort  proceedings. 

[Ed.    Note.— For   other  cases,   see   Taxation, 
Cent  Dig.  H  1470-1473;    Dec  Dig.  i  734.»] 
2.  Taxation  «  648*)— Sale  on  Fobecloscrb 

— Detects— FoEGEEiES  fob  Interest. 

Tax  sales  being  made  only  after  foreelo- 
rare,  in  a  proceeding  in  which  the  owner  is 
given  notice  and  an  opportunity  to  defend 
against  overcharges,  etc.,  the  Owner  is  estopped 
by  the  Judgment  to  raise  collaterally  oonjuris- 
dictional  defects,  so  that  the  renditioa  of  Jndg^ 
meat  through  mistake  foic  a  larger  amoni^t  of 
interest  than  was  due  would  not  avoid  the  sale. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  1316;   Dec.  Dig.  |  64&»] 

8.  Taxation  (i  684*)— Tax  Deeds— Actions 
TO  CoNFiBK  Titlc— SunroiENCT  or  Evi- 
denob— Dblivkbt  ov  Obdkb  or  Saix. 

Thoneh  the  record  in  tax  foreclosure  pro- 
ceedings does  not  show  directly  that  a  certified 
copy  of  the  order  of  sale  was  delivered  to  the 
officer  making  the  sale,  the  recital  in  his  re- 
turn that  the  order  was  "directed  and  delivered" 
to  him  was  sufficient  evidence,  on  a  collateral 
attack  on  the  sale,  that  the  order  was  deliv- 
ered to  him,  if  that  be  necessary. 

[Eld.   Note.— For  other  cases,   see   Taxation, 
Cent.  Dig.  I  1870;    Dec  Dig.  |  684.*] 
4.  Taxaxion  (I  648*>— Tax  Deeds— Acnoira 
to  Cobfibh  Title- BviDKNCs—PassimF- 
TiQNs  ON  Collatebai.  Attack. 

All  presumptions  are  in  fttvor  ot  the  regu- 
larity M  tax  foreclosure  proceedings  upon  'a 
collateral  attack  upon  the  sale,  and  want  of 
juriBdiction  must  affirmatively  appear  to  in- 
validate the  sale. 

[Ed.  Note.— For  other  cases.  stSe  Taxation, 
Cent.  Dig.  i  1316;   Dec.  Dig.  |  648.*] 

Department  1.  Ap|)eal  from  Superior 
Court,  Fraal^lln  County;  W.  W.  Zent,  j;udg«. 

Action  by  EL  Tlmmerman  and  otbera 
against  D.  H.  McCullagh  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeaL 
Reversed  and  remanded,  with  dlrectiona  to 
enter  Judgment  for  plaintiffs. 

A.  Aj  Hinmaa  and  A  O.  Ronthak  for  ap- 
pellants. Harrifsa,  O'Brlea  ^  Goad,  for  r»> 
spondonts. 

FUUiBRTON,  X  nie  appeltaiits,  wbo 
were  plaintiffs  1>eIoWi  brought  this  action 
to  quiet  title  to  certain  real  propert;^  sit- 
uated in  Franklin  coimty.  They  claimed  tt- 
tie  to  tbe  land  In  dispute  as  purchasers  at  a 
Bale  under  a  tax  foreclosure  proceeding 
brought  by  Franklin  county  to  foreclose  its 
lien  for  delinqnent  taxes.  The  resix>ndents 
were  the  owners  of  the  property  prior  to  thA 
sale,  and  defended  on  tbe  ground  that  their 
interests  were  not  cat  Off  by  tbe  foreclosure 
and  sale  because  of  Irregularitlea  therein 
ratdorlng  the  proceedings  void.  On  tbe  trial 
the  court  held  tbe  proceedings  void,  and  tbat 
the  title  to  tbe  property  was  in  the  respond- 
ents, and  rendered  Judgment  accordingly. 
Tbls  appeal  was  taken  therefrom. 
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The  record  doea  not  disclose  what  partic- 
ular fault  rendered  the  proceedings  void 
In  the  opinion  of  the  trial  Judge,  hut  counsel 
for  the  resiwndents  assert  that  the  proceed- 
ings are  yoid  for  a  number  of  reasons,  the 
first  of  which  Is  that  the  summons  Is  In- 
Bufflcient  The  statutes  relating  to  revenue 
and  taxation  provide  that  when  the  taxes 
have  been  delinquent  for  a  period  of  five 
years,  and  no  certificate  of  delinquency  has 
been  Issued  for  such  delinquent  taxes,  the 
county  treasurer  shall  Issue  a  certificate  ot 
delinquency  to  the  county  In  which  the 
property  Is  situated,  and  shall  file  such  cer- 
tificate with  the  clerk  of  the  court,  who  shall, 
with  the  assistance  of  the  treasurer  and  the 
prosecuting  attorney,  foreclose  In  the  name 
of  the  county  the  tax  lien  embraced  In  such 
certificate.  Notice  of  the  foreclosure  is  re- 
quired to  be  given  in  the  form  of  a  summons, 
which  shall  contain  the  title  of  the  coUrt, 
a  description  of  the  property  to  be  sold,  with 
the  name  of  the  owner  thereof  If  known,  the 
name  of  the  holder  of  the  certificate,  the  date 
thereof,  the  amount  for  which  the  same  was 
Issued,  the  amount  of  all  taxes  paid  for  prior 
and  subsequent  years,  and  the  rate  of  In- 
terest on  said  amount.  The  summons  In 
question  here  complied  with  the  statute  In 
all  respects,  except  that  It  did  not  recite  cor- 
rectly the  date  of  issuance  of  the  certificate 
of  delinquency;  the  correct  date  being  Au- 
gust 1,  1901,  whereas  the  summons  gare  the 
date  as  being  January  31,  ljS98.  It  Is  this 
error  that  Is  thought  to  be  fatal  to  the  pro- 
ceedings. But  we  cannot  think  the  misstate- 
ment has  that  effect.  The  statute  regulat- 
ing the  proceedings  for  the  enforced  collec- 
tion of  taxes  Is  largely  directory,  and  such 
proceedings  are  sufficient  where  thCy  Sub- 
stantially comply  with  the  statuta  The  re- 
quirement that  the  date  of  the  certificate 
be  given  Is  for  the  purpose  of  description 
only,  furnishing  an  additional  aid  by  Which 
It  can  be  discovered  and  Identified  by  the 
owner  of  the  property  In  his  search  of  the 
court  proceed  higs.  It  Is  not  essential  to 
the  Jurisdiction  of  the  court  that  the  date 
be  correctly  given;  and,  so  long  as  the  omis- 
sion or  misstatement  does  not  mislead  the 
owner,  depriving  him  of  some  right  which 
he  otherwise  would  have.  It  is  too  much  to 
say  that  It  is  fatal  to  tne  entire  proceed- 
ings. In  this  case  there  is  nothing  tending  to 
show  that  the  owners  were  misled  In  any 
manner  by  this  misstatement  In  the  notice. 
In  fact  there  is  no  claim  of  this  kind.  Coun- 
sel argne  that  its  omission  Is  fatal  because 
the  statute  gives  It  as  one  of  the  recitals 
the  summons  Shall  contain.  But  the  statute 
Itself  makes  It  clear  that  no  such  fatality 
should  follow  its  omission. 

It  Is  next  contended  that  the  certificate  of 
delinquency  Itself  Is  void  because  premature- 
ly Issued,  but  we  think  the  contention  Is 


founded  on  a  mistake  of  fact  The  statute 
of  1901  (Laws  1901,  p.  385,  C.  178,  S  3),  In 
force  when  the  certificate  was  Issued,  pro- 
vided, it  is  true,  that  a  certificate  of  delin- 
quency could  be  Issued  to  the  county  only 
after  the  expiration  of  five  years  from  the 
date  of  delhiquency.  This  certificate  was 
issued  on  August  1,  1001,  for  taxes  for  the 
year  1895.  Taxes  for  that  year,  by  the  stat- 
ute then  In  force,  became  delinquent  oo  May 
31,  1896.  More  than  five  full  years  had 
elapsed  between  these  dates.  There  was  an 
overcharge  of  Interest,  making  the  total  sum 
recited  as  due  In  the  certificate  of  delinquen- 
cy somewhat  larger  than  it  should  have 
been.  Judgment  was  entered  for  this  lar- 
ger sum,  and  the  property  sold  to  satisfy  the 
Judgment.  It  is  contended  that  the  sale  Is 
void  because  of  this  excessive  charge.  But 
this  was  not  fatal.  Overcharges  by  the  tax- 
ing officers  have  usunlly  been  held  fatal  to 
a  summary  sale  of  property  for  taxes  where 
the  proceedings  are  ex  parte.  But  the  sale 
In  this  Instance  was  not  summary  nor  ex 
parte.  In  this  state  sales  of  property  for 
taxes  are  made  only  after  a  foreclosure  of 
the  tax  lien,  in  a  proceeding  in  which  the 
owner  la  given  notice  and  an  opportunity  to 
defend  against  overcharges  or  mistakes 
which  Increase  the  amoimt  properly  due. 
Being  a  party  to  the  proceedings,  be  Is  es- 
topped by  the  Judgment  to  q^uestloil  collat- 
erally m'atters  which  do  not  go  to  the  Ju- 
risdiction of  the  court  to  render  the  Judg- 
ment. 

Lastly,  It  Is  contended  that  the  officer 
making  the  sale  did  not  have  a  certified  copy 
of  the  order  of  sale,  and  consequently  was 
without  warr^t  or  authority  to  sell  the 
property.  The-  record  as  certified  to  this 
court  does  not  show  directly  that  a  certlfled 
copy  of  the  Judgment  and  order  pf  sale  en- 
tered by  the  -  coturt  was  delivered  to  the 
treasnrer,  but  that  officer  in  hla  retuen  of 
the  sale  recites  that  the  order  was  "direct- 
ed and  delivered"  to. him.  If  the  delivery 
of  such  an  order  he  essential  to  a  valid  sale, 
we  think  this  sufficient  evidence  of  the  fa^t 
that  It  was  delivered.  It  must  be  remem- 
bered that  the  respondents  are  attacking  the 
record  collaterally,  that  In  such  an  attack 
all  presumptions  are  In  favor  of  the.  regu- 
larity of  the  proceedings,  and  that  want  of 
Jurisdiction  must  affirmatively  appear  be- 
fore the  proceedings  will  be  declared  void. 

In  our  (pinion  the  court  erred  In  adjudge 
Ing  the  foreclosure  and  sale  void.  The  Judg- 
ment is  therefore  reversed,  and  the  cause 
remanded,  with  Instructions  to  enter  a  Judg- 
ment for  the  appellants,  adjudging  them  to 
be  the  owners  of  the  property  in  question 
and  quieting  their  title  thereto. 

RUDKIN,  C.  J.,  and  CHADWICK,  MOR- 
RIS, and  GOSJEX  JJ-,  concur. 
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ELRBY  et  nx.  T.  CHRISTIE  et  «L 
(Supreme  Oourt  of  Washlnerton.    Oct.  6,  1900.) 

Department  1.  Appeal  from  Hnperior  Conrt, 
Franklin  County;   W.  W.  Zent,  Jud^e. 

Action  by  Charles  Elrey  and  wife  against 
Harlan  P.  Christie  and  others.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.  Reversed 
and  remanded,  with  directions  to  enter  jndg^ 
ment  for   plaintiffs. 

A.  C  Routhe  and  A.  A.  Hinman,  for  appel- 
lants. Harrisan,  O'Brien  &  Coad>  for  t«apond- 
ents. 

PER  CURIAM.  This  case  depends  upon  the 
same  record  and  Is  controlled  by  the  case  of 
Timmerman  ▼.  McCullaffh,  104  Pac.  212.  For 
the  reasons  given  in  that  case  the  judgmeat  is 
reversed,  and  the  cause  remanded,  with  instruc- 
tions to  enter  a  judgment  for  the  appellants 
quieting  the  title  to  the  property  described  in 
their  .complaint 

(65  Wash.  208) 

STATE  ex  reJ. 


McPADDBW  T. 
et  aL 


SHORROOK 


(Supreme  Court  of  Washington.    Oct.  9,  1909.) 


1.  Statutis  ({  122*)— Subjects  ard  Titxxs. 
Laws  1887,  p.  392,  {  92,  as  amended  b] 
Laws  1905,  p.  263.  c.  142,  f  8  making  it  the 


duty  of  a  board  of  school  directors  to  require 
vacdnation  as  a  condition  of  school  membership, 
is  germane  to  the  general  subject  of  the  act, 
entitled  "An  act  to  establish  a  general  uniform 
■yetem  of  public  schools,"  and  therefore  not  in 
oontraTention  of  the  provision  of  the  Constitn- 
tion  that  a  bill  shall  embrace  only  one  subject, 
and  that  shall  be  expressed  in  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutea, 
Dec.  Dig.  I  122.»] 

2.  Schools  aitd  Sctooi.  Distbicts  (i  1S8*) — 
Conditions  or  School  Mbicbesship— Stat- 
uras— Rkpkal. 

Law*  1897,  p.  358,  c.  118,  establishing  a 
general  uniform  system  of  public  schools,  ana  by 
section  92  (pace  892)  as  amended  by  Laws  19(ra, 
p.  263,  c.  142,  I  8,  making  It  the  dnt^  of  a 
board  of  achool  diicctois  to  require  raccination 
as  a  condition  of  school  membership,  is  not  re- 
pealed by  Laws  1907,  p.  669,  c.  231.  providing 
for  compulsory  education  of  children,  even  if 
the  latter  makes  attendance  on  pnbllc  acbools 
compulsory,  and  with  the  former  makes  vac- 
cination compulsory. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Schoor  Districts,  Dec.  Dig.  |  158.*] 

i.  School))  and  School  Distbicts  (|  158*)— 

P0PILS  —  VAOCIlTATIOir  —  COMFOLSOKT     AT- 

TXnnANCE. 

The  Legislature  can  require  all  minor*  to 
attend  public  schools,  and  to  be  vaccinated  tie- 
fore  so  attending. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  District*,  Cent  Dig.  i  329;  Dec.  Dlfl. 
J  168.*]  »    .         ,  ». 

4.  Schools  and  Sohool  DistbiOts  (i  168*)— 
Condition  or  School  Mxubebshup— Excef- 
TiON  to  Statute. 

An  exception  to  Laws  1897,  p.  892,  i  92,  as 
amended  by  Laws  1905,  p.  263,  a.  142,  i  8,  re- 
qniring  vaccination  as  a  condition  to  school 
membership,  is  to  be  presumed  in  favor  of  chil- 
dren whose  condition  of  health  is  such  that  the 
operation  would  endanger  their  lives,  or  injure 
them  mentally  or  physically. 

[Bd.  Note.— For  other  case*,  see  Sebotds  and 
School  Districts,  Cent  Dig.  {  S29 ;  Dec.  Dig. 
i  158.*] 


S.  Schools  and  JkoKMSi  Disixiors  d  158*)— 

Condition  oy  School  Meubebshif— "Suc- 

CESsiruL  Vacciwation." 

Law*  1897,  p.  392,  |  92,  aa  amended  by 
Law*  1906,  p.  2m,  c.  142,  I  3,  making  it  the 
duty  of  a  board  of  school  directors  to  rehire 
"successful  vaccination"  as  a  condition  of  school 
membership,  is  not  too  indefinite  to  l>e  capable 
of  enforcement;  a  common-sense  construction 
being  to  treat  as  successfully  vaccinated  not  only 
one  in  whom  the  customary  reaction  follows  the 
operation,  but  one  in  whom  no  such  reaction 
follows  three  several  operations,  thus  eviden- 
cing that  he  cannot  be  vaccinated. 

TEd.  Note.— For  other  cases,  see  Sdiools  and 
School  Districte,  Cent  Dig.  {  329:  Dec.  Dig. 
{  158.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  7,  p.  6745.] 

Department  1.  Appeal  from  Superior 
Court,  Klug  County ;   Geo.  E.  Morris,  Judge. 

Application  by  the  State,  on  tbe  relation 
of  J.  OHuton  McFadden,  for  writ  of  mandate 
against  E.  Shorrock  and  others,  board  of 
school  directors.  Frdm  an  adverse  judg- 
ment, relator  appeals.    Affirmed. 

Rerelle,  Bevelle  &  Rerelle,  for  appellant 
John  W.  Whitliain,  for  respondents. 

FOLLERTON,  J,  On  October  30, 1908.  the 
board  of  directors  of  Seattle  school  district 
No.  1,  King  county,  state  of  Washington,  at 
tbe  suggestion  of  the  commissioner  of  health 
of  the  city  of  Seattle,  and  the  King  County 
Medical  Society,  adopted  a  resolution  requir- 
ing all  pupils  desirous  of  attending  the  pub- 
lic schools  of  the  district  to  l>e  successfully 
yacciuated  as  a  condition  precedent  to  their 
right  so  to  do,  further  directing  tliat  tbe  res- 
olution be  not  enforced  against  any  one 
whose  condition  of  iiealtb  was  such  as  to 
render  it  unsafe  for  him  to  undergo  vaccina- 
tion. Under  tbe  prorlslons  of  this  resolution 
the  appellant's  minor  son  was  excluded  from 
one  of  tbe  schools  of  the  district,  known  aa 
tbe  University  Heights  scbool,  solely  because 
be  refused  to  submit  to  vaccination.  Tbe 
appellant  as  relator  thweupon  applied  to  tbe 
superior  court  of  King  county  for  a  writ  of 
mandate  against  the  board  of  directors  to 
compel  them  to.  admit  his  son  to  the  school. 
To  his  application  the  board  of  directors 
made  a  return  Iq  which  they  gave,  as  reasons 
for  excluding  tbe  son,  tbe  resolution  above 
mentioned,  together  with  the  recommenda- 
tions on  which  It  was  founded ;  the  fact  that 
smallpox  then  existed  to  a  greater  or  less 
extent  in  tbe  city  of  Seattle,  and  was  epidem- 
ic In  a  mild  form  in  many  of  the  nearby 
cities;  that  the  minor  son  of  the  appellant 
refuj^ed  to  be  vaccinated,  and  tbe  parents 
and  guardian  refused  to  cause  or  permit 
bim  to  be  vaccinated,  and  that  to  permit 
bim  to  attend  tbe  scbool  would  be  a  menace 
to  good  health;  and  further  that  by  virtue 
of  tbe  laws  of  the  state  of  Washington  tbe 
board  of  directors  are  clothed  with  power, 
and  it  is  tbel|r  duty,  to  require  successfai 
vaccination  as  a.  condition  to  scbool  attend- 
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ance  wheneTer  fn  fbelt  tadgment  conflRloin 
d«n(md  the  exeroise  of  th*  power,  fp  this 
return  the  respondent  ■  demurred,  on  the 
grounds,  first,  that  the  ftct  of  the  Legislature 
on  which  the  resolution  of  the  board  of  di- 
rectors was  founded  is  unconstitutional ;  sec- 
ond, that  It  was  repealed  by  a  subseqilent 
statute;  and,  third,  that  It  is  too  Indefinite 
to  be  capable  of  enforcement  The  superior 
court  held  the  'return  to  be  snflJclent,  ind 
orerruled  the  demurrer.  The  appellant  then 
elected  to  stand  on  his  demurrer,  whereiipon 
the  court  entered  a  Judgment  dismissing  the 
application. 

The  appellant  urges  in  this  court  the  ot>- 
Jectlons  to  the  return  he  Insisted  upon  In 
the  court  below.  He  argues  that  the  clause 
of  the  act  of  the  Legislature  which  the 
board  of  directors  rely  upon  to  sustain  their 
action  is  unconstitutional  because  it  is  not 
included  In  the  title  of  the  act  of  which  ft 
forms  a  part  In  1897  the  Legislature  by  a 
general  act  under  the  tttle  "An  act  to  estab- 
lish a  general  uniform  system  of  public 
Mkools  In  the  state  of  Washington,  and  re- 
pealing," etc.,  provided  a  complete  code  for 
the  government  of  the  state  ednoatiosftl -In- 
stitutions, and  repealed  by  express  mentloq 
practically  all  of  the  prior  acts  relating  there- 
to then  upon  the  statute  books.  Laws  1897, 
p.  892,  c.  118,  amended  by  Laws  1905,  p.  262, 
c.  142, 1  3.  The  act,  among  ether  tbiags,  ptp- 
▼ided  for  the  organization  of  school  districts 
in  cities  baying  a  population  of  10,000  or 
more,  and  the  election  of  a  board  of  direc- 
tors to  have  charge  and  control  of  the  schools 
and  school  property  therein.  Section  92  of 
the  act  read  as  follows :  "Every  board  of  di- 
rectors shall  have  powei',  and  It  sball  be 
their  duly  •  »  •  Ninth:  To  require  puo- 
oessful  Taccination  as  a  oonditlon  of' school 
membership  and  to  provide  free  vaccination 
to  all  who  are  unable  to  pay  for  the.  SI^De.'' 
It  is  this  clause  that  is  thought  not  te  be 
withhi  the  title  of  the  act.    •  »• 

The  section  of  the  Coiistitn'tlon  providing 
that  "No  bin  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  Ife  tba 
title"  (article  2,  i  19)  has  freanently  bieen 
a  subject  for  conislderatlon  by  this,  court .  In 
the  early  case  of  Marston  v,  Humes,  3  Wash- 
2fl7,  28  Pac.  G20,  we  said  that  this  word  "sub^ 
Ject"  as  used  in  the  Constltutioit  cAuld  be  Inv 
terpreted  In  two  ways;  one  to  hold  that  the 
woti  is  not  capable  of  further  reduction,  and 
the  other  "to  h(dd  that  it  means  a  single  sub- 
ject in  a  more  enlarged  sense  in  which  may* 
be  Included  a  large  number  of  sub-subjects'; 
that  to  adopt  the  Qrst  would  so  tie  the  baaAf 
ot  the  L^islature  as  to  make  legislation  es^ 
tremely  difflcolt  if  not  Impossible,  while  to 
adopt  the  second  would  substantially  sub- 
serve the  object  which  the  framers  of  the 
Constitution  had  la  view,  and  at  the  sam,^ 
time  leave  the  Legislature  free  to  legislate  in 
a  reasonable  manner,"  The  more  liberal  coo- 
struction  was  thereupon  adopted,  and  it  has 
been  the  rule  followed  by  the  court  sliu^ 


feat  time.  1*hti«,  in  Lancey  t.  iing  County, 
18  Wash.  »;  48  Pac.  645,  34  L.  R.  A.  817,  it 
Was  held  that  an  act  of  the  Legislature  will 
hot  be  declared  void  nndei:  this  clause  of  the 
Constitution,  except  in  cases  where  the  viola- 
tion is  most  clear,  and  that  both  pnbllc 
policy  and'  legislative  convenience  require 
that 'this  provision  should  be  liberally  con- 
strued, that  the  pui'ppse  of  the  title  is  only 
to  call  attention  to  the  subject-iliatter  of  the 
act,  and '  that  the  act  Itself  must  be  looked 
to'  for  a  full  description  of  the  powers  con- 
ferred. In  State  et'rel.  Savings  Union  f. 
Whittlesey,  17  Wash.  447,  60  Pac.  119,  It 
was  said  that  while  the  object  of  the  con- 
stitutional provision  Is  that  neither  the  mem- 
bers of  the  Legislature,  nor  the  people,  shall 
be  misled  by  the  title  of  a  legislative  act', 
it  had  never  been  held'  that  the  title  should 
embody  all  thie  distinct  provisions  of  the  act 
in  detail;  that  such  a  construction  would  be 
eminently  unreasonable,  for  in  such  a  case 
the  body  of  the  act  would  be  nothing  more 
than  a  repetition  of 'the  title.  Again  in  a 
number  of  cases  it  has  been  iieid  that  title 
need  tot  be  an  index  to  the  body  of  the  act, 
but  is  jsnfflcient  if  it  gives'  such  notice  of 
its  subject  as  to  reasonably  lead  to  an  in- 
quiry into  its  body.  See  Seattle  v.  Barto,  81 
Wash.  141,  71  Pac.  735;  State  v.  Sharpless, 
81  Wash.  191,  71  Pac.  737,  96  Am.  St.  Rep.- 
898;  McKnIght  v.  McDonald,  84  Wash.  98. 
T4  Pac.  1060;  Seattle  &  Lake  Washington 
Waterway  Co.  v.'  Seattle  Dode  Co.,  33  Wash'. 
503,  77  Pac.  845. '  IB  State  fex  reT.^  Smith  V. 
Dental  EJxaminers,  81  Wash.  492,  72  Pac.'lW, 
the  court,  in  passing  on  the  questlbn  WliMher 
»  penalty  for  practicing  dentistry  without  a 
license  could  fee  enacted  under  a  tlHe'  read"- 
I«g  "An  act  to  regvflate  tTife  practice  of  den- 
tistry in  the  state  of  WaBhingtoft,  and  e» 
daring  an  emeTgenc^"'(Law«  1898,  p.  88,  «» 
HSi,  used  this*  language:  "It  ttt  true,  the  act 
lAian  cOntafn  Hut  one  stiVJect,  and  that -shaH 
be  expressed  la-  its  tttte.  While  the  act  Miall 
contain  but  one  subject,  yet  there  are  inaiiy 
phases  of  thai  vnbject  thai  may  properly  be 
trented  fa  the  same  act,'  Jasv  as  a  work  upoa 
the  sctt>ject  of  damitges  may  treat  npor  Many 
phases  of  the  general  snbject  If  is  imprac- 
ticable to  Indicate  In  tile  title  of  either-  a 
book  or  a  leglslattve  act  every  phase  of  tbe 
general'-snbject  that;  may  be  treated.  Ttie 
BiiblJbct  of'  ait  act  Delug  to  regiflate  the  prac- 
tice ot  a  given-  profession,  •  the  Legislature 
may-  itadode  in  the  act  the  means  rilated  tb 
ttM  soblwit  for  efreotlng  the  object  sought." 
■'  TIte  datiae  in  question,  it  will  be  noticed, 
does'  hot  smpewer  the  board  of  'directors  Of 
the  district  to  provide  for  compulsory  vaei 
ctitatioiL '  The  ■f>peilaBt  may  or  may  not,  as 
Bidts  Ids  desire,  require  h4s  son  to  be  vaC' 
einated.  The  act  does  no  more  than  pvovldA 
that'  the  board  of  divsctors  may  make  vac 
olnatlon  a  necessary  condition  precedent  to 
attendance  upon  the  public  Kbools.  It  thus 
stands  on  the  same  plane  as  the  provisions 
Contaliled  In  the  act  tot  the  exclusion  of 
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those  afflicted  with  InSectloiia  or  oontagloaa 
dJBeaaee,  or  who  reside  In  houses  wherein 
gnch  diseases  are  prevalent.  In  other  words 
It  defines  the  class  of  persons  who  may  be 
permitted  to  attend  the  schools  created  by 
the  act  It  seems  to  ns,  therefore,  that  when 
considered  in  the  light  of  the  rule  announced 
by  the  cases  dted,  this  clause  Is  clearly  with- 
in the  title  of  the  act  One  would  expect  to 
find  in  an  act  establishing  a  general,  uniform 
system  of  public  schools  a  provision  defining 
the  class  of  persons  who  may  be  permitted 
to  attend  on  the  schools  thus  created.  It  was 
therefore  germane  to  the  general  subject,  and 
this  is  snfficient  to  sustain  its  enactment  un- 
der a  title  covering  the  general  subject 

The  second  contention  is  that  the  act  is 
repealed  by  the  subsequent  statute  of  March 
16,  1907  (Laws  1907,  p.  560,  c  231),  providing 
for  the  compulsory  education  of  cUldren. 
But  this  contoitlon  is  likewise  untenable. 
There  is  no  express  repeal  of  the  one  statute 
by  the  other,  nor  Is  there  such  a  conflict  be- 
tween them  as  to  work  a  repeal  by  implica- 
tion. If  the  later  statute  required  compul- 
sory attendance  on  the  public  schools,  the 
two  statutes  taken  together  might  require 
compulsory  vaccination,  but  even  la  that  case 
there  would  be  no  repeal  of  the  former  by 
the  latter ;  the  Legislature  has  irawer  to  re- 
. quire  all  minors  to  attend  the  public  schools, 
and  to  require  them  to  be  vaccinated  before 
so  attending.  Jacobson  ▼.  Massachusetts,  107 
D.  S.  11,  25  Sup.  Ct  858,  49  L.  Ed.  643.  Nor  is 
the  statute  void  because  it  makes  no  allow- 
ance for  those  physically  Incapable  of  Tac> 
cination.  But  as  said  by  the  Supreme  Oourt 
of  the  United  States,  in  United  States  t. 
Klrby,  7  WalL  482,  19  L.  Ed.  278:  "AU  lavrs 
dionld  receive  a  sensible  construction.  Gen- 
eral terms  should  be  so  limited  in  their  ap- 
plication as  not  to  lead  to  injustice,  oppres- 
sion, or  an  absurd  consequence.  It  will  al- 
ways therefore  be  presumed  that  the  Legis- 
lature Intended  exceptions  to  its  language 
which  would  avoid  results  of  this  character. 
The  reason  of  the  law  In  such  cases  should 
prevail  over  its  letter."  So  here  it  is  not 
presumed  that  the  L^tslature  intended  to  re* 
qnlre,  as  a  condition  of  its  right  to  attend 
the  public  schools,  the  racdnation  of  a  child 
whose  condition  of  health  is  such  that  the 
operation  would  endanger  its  life,  or  injuri- 
ously aflTect  it  mentally  or  physically.  It  is 
presumed  that  exceptions  were  intended  in 
favor  of  such  Individuals;  and.  If  the  of- 
ficers having  in  charge  the  execution  of  the 
statute  refused  to  recognise  an  exception  in 
web  a  case,  the  courts  can  be  a]H)eaIed  to, 
to  compel  such  recognition. 

Finally,  It  is  said  that  the  statute  is  too 
indefinite  to  be  capable  of  enforcement  This 
is  fomided  on  the  fact  that  it  requires  "snc- 
ceesfnl  vaccination,"  and  no  definition  of  the 
term  is  furnished  by  the  statutes.  The  Iward 
of  directors,  it  ajtpears,  construed  the  statute 


to  mean  that  a  person  was  snocessfnUy  vac- 
cinated when  the  customary  reaction  was  ob- 
tained by  the  operation,  or  when  three  oper- 
ations had  been  performed  without  obtaining 
reaction.  Here^  again,  we  think  the  rule  of 
common-sense  construction  can  properly  bo 
invoked.  Of  course,  if  the  customary  reac- 
tion follows  the  oiwratlon,  there  is  no  ques- 
tion concerning  the  success  of  the  operation. 
But  if  no  reaction  follows  three  several  oper- 
ations, it  is  evident  that  the  individual  can- 
not be  vaccinated,  and  such  Individual  can  be 
held  to  be  either  successfully  vaccinated,  or 
as  one  not  included  within  the  general  lan> 
guage  need  in  the  statute.  To  allow  individ- 
uals to  attend  the  schools  who  from  their  con- 
dition of  health  or  other  causes  cannot  be 
successfully  vaccinated  is  not  a  violation  of 
the  statute^  as  the  appellant  supposes.  This 
is  but  a  recognition  of  an  exception  intended 
by  the  Legislature^  but  which  was  not  pro- 
vided for  because  not  foreseen. 

We  find  no  objection  to  the  statute  itself, 
nor  to  the  manner  it  is  being  enforced.  The 
order  appealed  from  wlU  therefore  stand  af- 
firmed. 

BUDKIN,  O.  J,  and  CHADWICK  and 
OOSE,  JJ.,  concur.  MOBBIS,  J.,  took  no 
part  _^__ 

(GS  Wash.  241) 

STATE  «s  wL  PINDAM.  t.  BOSS,  Pnblle 

Lands  Com'r. 

(Supreme  Court  of  Washington.    Oct  9,  IMO.y 

L  Mines  Airn  Mineraxs  (t  5*)  — Lxasinq  — 

CONSTROCTIOH  OF  STATDTK. 

Act  March  17,  1807  (Laws  1897,  p.  203.  c. 
102)  I  2,  provides  that  any  cithten  of  the  Uail-  ° 
States  finding  precious  minerals  npon  lands 
the  state  may  apply  to  the  Commissioner  of  Piii- 
lic  Lands  for  a  lease  of  land  not  to  exceed  the 
qnantity  allowed  by  the  United  States  mining 
laws  for  locating  and  recording  mining  claims, 
and  same  dimensions.  An  amendatory  act  (Act 
March  la  1001  [Laws  1901,  p.  813,  c.  151,  | 
1])  provides  that  sack  a  dtiian  may  apply  for 
a  lease  of  not  to  exceed  80  acres  for  prospect- 
ing purposes,  provided  he  had  taken  certain 
steps,  and  provided  that  any  one  to  whom  a 
lease  or  contract  has  been  issned  prior  to  tiie 
act  might  have  the  bonndaries  of  their  minexal 
claioM  changed  to  conform  to  the  ssction  lines  as 
given  by  the  United  States  snrvey.  Under  Bev.. 
St  U.  8. 1  2320  fO.  S.  Comp.  St  1901,  p.  1424). 
mining  claims  npon  rock  in  place  cannot  exceed 
1,600  feet  in  length  along  the  vein  or  lode  or 
800  feet  on  each  side  of  the  middle  of  the  vein 
at  the  surface.  Section  2327  (page  1431)  pro- 
vides that  mining  claims  need  not  conform  to 
the  vein  or  lode.  HM,  that  the  (>>mmia8ioner 
of  Public  Lands  was  not  limited  to  the  leasing 
of  state  lands  comprising  a  legal  subdivision  w 
a  section  according  to  public  surveys. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  I  6;  Dec.  Dig.  f  5.*] 
2.  MimS    ARD    MlRBBALS    ((    5*)— LxASiira 

State  Mirkbai.  Z.ards  —  Disckktioit  or 

OoiaassiONBB. 

The  law  vests  no  discretion  In  the  commis- 
sioner, where  the  applicant  for  a  lease  has  fully 
eomplied  with  its  provisiens. 

fBd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  i  S;    Dec.  Dig.  |  5.*] 
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S.   STATUICS   (f   219*)— CoWBTBPCTtOlT— tNTEB  - 

PBETATiOR  OF  OmcEB  Chabobd  'WTrH  Ad-. 

laRISTRATION. 

While  tbe  construction  placed  npon  a  Mat- 
nte  by  the  department  or  officer  charged  with 
its  administration  is  entitled  to  weight  in  the 
conrtg,  it  should  not  be  treated  aa  concluaiTe. 

[Ed.  Note.— For  other  caasa,  see  gtatvtea^ 
Cent.  Dig.  i  29«;   Deo.  Dig.  t  219-*]  ' 

En  Banc.  Mandamus  by  the  State,  on  the 
relation  of  Frederick  V.  PIndall,  against  E. 
W.  Ross,  Commissioner  of  Public  Lands. 
Writ  granted. 

Alex  M.  Winston  and  M.  A;  Folsom,  for 
telntor.    W.  P.  Bell,  for  respondent. 

PER  CURIAM.  Section  2  of  th»  aet  of 
March  17,  1897  (Laws  1897,  p.  293,  C  102), 
relating  to  the  mineral  lands  of  tbe  state, 
provides  that:  "Any  citizen  of  ttae  United 
States,  finding  precious  minerals  upon  any 
lands  belonging  to  tbe  state  of  Washington, 
may  apply  to  the  Commissioner  of  Public 
LaudB  for  a  lease  of  any  amount  of  land  not 
to  exceed  the  amount  of  land  allowed  by  thie 
United  States  mining  laws  for  locating  and 
recording  mining  claims,  and  same  dlnien- 
siODB."  This  section  was  amepded  by  sec- 
tion 1  of  the  act  of  March  18,  1901  (Laws 
1901,  p.  818,  6.  151),  to  read  as  follows: 
"Any  citizen  of  the  United  States,  finding 
precious  minerals  upon  any  lands  belonging 
to  tbe  State  of  Washington,  mi^  api^y  to 
tbe  Commissioner  of  Public  Lands  for  a 
tease  of  any  amount  not  to  exceed  eighty 
acres  for  prospecting  purposes,  provided  that 
said  applicant  has  posted  iip  location  notify 
and  set  corner  posts  and  marked  boundary 
lines  as  required  by  the  mining  laws  of  the 
State  of  Washington:  Provided,  asy  per- 
son, persons,  or  corpoiatloas  to  whom  a 
leas^  or  coBtract  has  been  Issued  prior  to 
tb6  passage  of  this  act  may,  by  applying  to 
tbe  Commissioner  of  Public  Lainds,  have  the 
bonndarles  of  their  mineral  claims  or  lots 
changed  to-eoofona  to  the  fection  Unesj  as 
surveyed  by  tbe  U.  S.  surveyors :  Provided, 
the  chataging  of  botmdarles  does  not  Infringe 
upon  the  rights  of  any  other  le^ise  bolder 
!»r  assignee,  and  shall  pay  a  fee  accoidliig 
to  the  Iflcreased  area  which  they  may  ob- 
tain." On  the  12tb  day. of.  November,  1908, 
the  relator  discovered  precious  minerals  <>n 
certain  state  landii  In  Stevens  comity,  de- 
scribed as  the  S.  %  of  tbe  N.  W.  %  and  t^e 
N.  %  of  the  S.  W.  ^  of  sectioa  16,  town- 
ship 80  N.,  range  42  £>.,  W.  M.,  abd  located 
1,500  feet  In  length  along  the  vein  or  lodte, 
and  six  hundred  feet  In  width,  marking  tb« 
boundaries  of  tbe  claim  in  conformity  to  the 
laws  of  the  United  States  and  of  this  state. 
He  tboreupon  made  application  to  tbe  Com- 
missioner of  Public  Lands  for  a  leas6  of  tbe 
lands  thus  located,  and  tendered  tbe  fee 
prescribed  l^  law.  The  application  was  re- 
jected   by    the    commissioner,  on    tbe  ..sole 


ground  that  he  hid  no  authority  under  the 
law  to  execute  a  lease  of  any  state  lands  oth- 
er than  a  legal  subdivision  of  a  section  ac- 
cording to  public  surveys.  Tbe  relator 
thereupon  applied  t'o  this  court  for  a  writ 
of  mandamus,  and  the  case  is  bow  before  us 
for  consideration  on  tbe  foregoing  facts, 
which   are   not  conttovertecl. 

Three  questions  have  been  presented  and 
discussed  by  counsel  in  their  briefs  and  oral 
arguments':  (1)  Did  the  commissioner  of 
public  lands  correctly  construe  the  law? 
(2)  Should  this  court  adhere  to  and  adopt 
tbe  construction  placed  upon  tbe  law  by  the 
ofiScer  charged  with  its  administration?  (3) 
Has  the  commissioner  a  discretion  in  tbe 
matter,  of  executing  leases  where  the  law 
has  l»een  fully  complied  with?. 

The  first  question  must  be  answered  in 
the  negative.  The  original  act  of  1897  limit- 
ed the  quantity  of  land  that  might  be  In- 
.eluded  In  any  one  lease  to  not  exceed  tbe 
amount  "allowed  by  the  United  States  min- 
ing, law*  for  locating  and  recording  mining 
claims,  and  same  dlmenslops."  By  secfioi^ 
2320  of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  St^  1901,  p.  1^24),  mining 
claims  upon  veins  or  .lodes  of  quartz  or 
other  rock  in  place  cannot  exceed  1,500  feet 
In  length  along  the  vein  or  lode,  or  300  feet 
on  each  side  of  the  middle  of  the  vein  at 
the  surface  Mining  claims  of  this  charac^ 
«r  must  conform  to  the  vein  or  lode,  and  lit 
would  be  impracticable,  -  If  not  ifaposslble, 
to  make  them  likewise  conform  to  tbe  pub- 
lic surveys.  Congress  recognized  this  diffi- 
culty, for  section  2327  (page  143U  of  the  Re- 
vised Statutes  expressly  provides  that,. they 
need  ^ot>  Tbe  laws  of  tbe  state  should  not 
be  so  construed  as  to  require  or  authorize 
the  leasing  of  other  than  mineral  lands  for 
mining^urposes,  yet,  under  the  construotloa 
adopted  by  the  opmujissioner,  It  would  be 
practically  Impoes)bie>  to  exclude  nonminera^ 
lands  frpm  mining  leases.  It  Is  very  ap 
parent  that  the  original  act  of  1897  had  no 
refeoence  to  tbe  public  surveys  or  legal  sub- 
divisions of  sections,  and  tbe  principal  object 
of  the'  amendatory  act  of  1901  was  to  ett- 
large  the  area  that  might  be  leased.  There 
is  nothing  In  the  amendatory-  act  Indicating 
that  boundaries  should  be  limited  or  con- 
trolled by  the  publlp  surveys,  except  a  pro- 
viso that  .persons  who  had  obtained  leases 
I>MOr  to' It*  passage  might"  have  their  boundai- 
ries  changed  to  ponform  to  section  lines. 
This  proviso  does  not  In  our  opinion  change 
the  scope  and  meaning  ofthe  entire  act,  or 
Umit  the  ppwer  of  the'  conm^issiouer  to  lease 
by  legal  subdivisions  of  sections  only. 

2.  We  are  not  unmindful  of  the  rule  that 
the  constrnctloft  placed  upon  a  statute  by  thfe 
department  or  officer  'charged  With  its  ^dmiI^ 
Istratlon  1§  entitled  to  weight  and  considera- 
tion In  the  jcourts,  but,  as  said  by  the  Su- 
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preme  Cqtirt  of  tbe  United, Spates  In  United 
SUtes  T.  Dickson.  15  Pet  141, 10  L.  Ed.  689 : 
"The  construction  given  by  the  Treasury  De- 
partment to  any  law  adjecting  its  arrange- 
ments and  concerns  is  certainly  entitled  to 
great  respect.  Still,  however,  It  It  Is  not 
In  conformity  to  Cbe  true  intendment  and 
provisions  of  the  law,  it  cannot  be  permitted 
to  conclude  the  judgment  of  a  court  of  Jus- 
tice. •  •  •  It  is  not  to  be  forgotten  that 
ours  is  a  government  of  laws,  and  not  of 
men,  and  that  the  Judicial  department  has 
imposed  upon  it  by  the  Constitution  the 
solemn  duty  to  interpret  the  laws  In  the  last 
resort;  and,  however  disagreeable  that  duty 
may  be  in  cases  where  our  Judgment  shall 
differ  from  that  of  other  high  functionaries, 
it  is  not  our  liberty  to  surrender  or  waive 
it"  And  in  the  case  before  us  we  do  not 
think  that  the  erroneous  construction  adopt- 
ed by  the  Land  Commissioner  should  be  per- 
mitted to  deprive  a  citizen  of  a  valuable 
ri^it  accorded  to  him  by  the  laws  of  the 
state. 

8.  Nor  do  vre  think  the  law  has  vested 
Any  discretion  In  the  commissioner,  where 
the  applicant  for  a  lease  has  fully  complied 
with  Its  provisions.  The  act  was  doubtless 
passed  in  pursuance  of  the  liberal  iralicy 
that  has  ever  marked  the  conduct  of  the 
general  government  in  disposing  of  Its  min- 
^al  land,  and  should  be  so  construed  as  t6 
effectuate  the  legislative  Intent  There  is 
nothing  In  the  act  Itself '  to  indicate  -  an  In- 
tention on  the  part  of  he  Legislature  to  vest 
a  discretion  In  the  commissioner  and  no 
harm  can  result  from  withholding  It,  while 
untold  Injnry  might  reaolt  to  individuals 
from  its  recognition. 

The  writ  will  therefore  Issoe  as  prayed. 


<Si  Utah,  ns)  ^ 

RTAN  ▼.  CURLEW   IRRIdATION  A 
RESERVOIR  CO. 

(Supreme  Court  of  Utah.    Sept  16»  1909.) 

L  CoHnAon  (|  285*)— BoiLDiRa  OoimuoTB 

— SriPDtiAiioNs— OoNSTBncnoR. 

A  stipulatioa  in  a  building  contract,  tpeci- 
fymg  the  manner  of  the  construction  and  the 
amount  and  quality  of  the  materials,  that  a 
third  person  ahoold  be  referee  in  all  cases  aris- 
ing under  the  contract  and  that  if  the  su- 
perintendent of  the  owner  should  question  the 
work,  the  eontnctor  should  stop  the  work  un- 
til the  ouestion  had  been,  settled  by  the  ref  ene. 
whose  decision  should  be  Unding,  was  a  caur 
tionary  stipulation  inserted  for  the  benefit  of 
the  ewner,  and  it  was  not  a  stipulation  where- 
by the  whole  matter  as  to  whether  tiie  work 
and  materials  were  of  the  kind  and  quality 
named  hi  the  contract  and  whether  the  con- 
struction was  to  the  satisfaction  of  a  jwrson 
agreed  on  by  the  parties. 

[Ed.  Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  I  1303;   Dee.  Dig.  i  286.*] 

2.   CONTBACTS  (I  153*)— CONSTBTJOnOK. 

The  court  in  construing  a  contract  must 
construe  and  apply  together  all  the  provisions 


thereof,  and  each  prerlsim  nvst  it  possible, 
be  given  effect. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  734 ;   Dec  Dig.  |  153.*] 
8.  CORTBAOTS  ((  290*)— BniLDINO  CORTBACT— 

Stipulations— Waivbb. 

Where  neither  party  to  a  building  contract 
paid  any  attention  to  the  eiauae  providing  for  a 
referee,  to  whom  should  l>e  referred  any  dis- 
putes, and  both  parties  treated  the  matter  as 
it  no  such  clause  existed,  tliough  the  parties 
had  disputes,  both  parties  waived  the  clause 
by  mutual  consent,  and  it  could  not  be  enforced 
against  one  in  favor  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  I^IT;   Dec.  Dig.  {  290.*J 

4.  Contracts  (|  286*)— Builwro  CoRXBAcn 

— ACCEPTANCK  or  WoBK. 

A  building  contract,  specifying  the  man- 
ner of  doing  the  work,  and  piovidmg  that  on 
its  completion  a  person  named  may  accept  it 
does  not  autborixe  such  person  to  bina  the 
owner  by  an  acceptance  ot  work  not  done  in 
aocordanes  with  the  contract  or  to  place  an 
erroneous  construction  on  the  contract  and 
bind  the  parties,  or  either  of  them,  thereljy. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  28e.«] 

5,  CONTBACTS  (J  316*)- BTTItniN-O  COITTBAOTa 
— PKBrOBMAircK— EVIDXRCB. 

,  Th^t  the  person,  representing  the  owner 
in  a  building  contract  made  no  objections  while 
the  work  was  in  progress,  and  did  not  snbmit 
any  matter  to  Oie  referee  named,  to  whom 
questions  should  l>e  referred,  as  to  wh^ber  the 
work  or  material  was  in  S(!Coidance  with  the 
contract  was  only  evidence  mqre  or  less  strong 
that  the  work  and  material  were  in  accordance 
with  the '  cootiact, 

[Ed.  Note.— For  other  cases,  see  GoBtnct% 
Cent.  Dig.  i  1481:   Dec.  Dig.  i  310.*] 

0.  CONTBACIS   ({   286*)— BuiLDIXa  CORTBAOIS 

— PCBrOBMANCB— EVIDBRCE. 

Where  a  building  contract  provided  that 
the  work  should  ira  done  In  accordance  with  the 
specifications  under  tlie  supervision  «f  the  su* 
perintendent,  but  did  not  provide  that  lie  sliotild 
be  the  sole  judge  of  whether  the  contract  had 
been  Complied  with,  or  that  his  acceptance 
shoald  be  conclusive  on  that  point  the  ac- 
ceptance ot  the  work  by  the  superintendent  was 
only  evidence  tending  to  show  that  the  work  and 
material  were  in  accordance  with  the  contract 

[Ed.  Note.— For  other  eases,  see  Contract^ 
t>ec.  Dig.  i  288.*! 
T.  CoNTBAcra  S  294*)— BciLDnfo  Contbaois 

— Rbcovebx. 

A  contractor  suing  on  the  contract  cannot 
recover  unless  he  shows  that  he  has  substantial- 
ly complied  with  it 

rEd.  Note.— For  other  cases,  see  Oontraela^ 
Cent.  Dig.  If  1362-1361;    Dec.  Dig.  |  294.*] 

8.  Cdhtbaotb  ({  316*)— BtnLDiRa  Cortractb 
Waivbb  or  Bbbacb. 

That  the  owner  in  a  building  contract 
specifying  the  manner  of  doing  the  work  mads 
no  objections  as  the  work  proceeded  did  not  pre- 
clude him  Ctom  asserting,  when  sued  for  tha 
contract  »riee,  that  the  work  had  not  been  doas 
hi  accoroonce  with  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts^ 
Cent  Dig.  i  1481;   Dec.  Dig.  |  816.*] 

9.  TbIAI.  ({  281*)  —  iRSTBtTCnORS  —  BXCKP- 

TI0R9— SmrrioneROT. 

Exceptions  to  an  instruction  as  a  whoU 
cannot  be  considered,  where  the  whole  instme- 
tion  is  not  liad. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  1694;   Dec.  Dig.  I  281.*] 
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10.  TBiAt.  (I  290*)  — IirnBTronoKs  — BzcEP- 

TION8— SuFUCIEHCr. 

Exceptions  aimed  at  excerpts  al  initractioiia 
are  unavailing  where  the  instructions,  when 
conaidered  as  a  whole,  are  correct. 

(E^  Note.— For  other  cases,  see  Trial,  CJent. 
Dig.  i  704;    Dec.  Dig.  |  285.*1 

Appeal  from  District  Court,  First  District ; 
W.  W.  Maughan,  Judge. 

Action  by  Edward  Ryan  against  tbe  Cur-, 
lew  Irrigation  &  Reservoir  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

8.  T.  Com  and  A.  Howat,  tor  appellant. 
Fred  J.  Bolton  and  J.  D.  Call,  tor  respond- 
ent 

FRICK,  J.  On  liie  aoth  day  ot  Jnne, 
180S,  appellant  and  respondent  enters  into 
a  contrad  by  the  terms  of  which  appellaniL 
agreed  to  construct  and  complete  a  certalc 
<1am  In  Bok  Elder  county,  Utah,  for  the  re- 
spondent The  contract,  among  other  provl- 
slona,  contained  the  following:  "The  party 
of  the  second  part  [appellant]  hereby  un- 
dertakes and  agrees  to  furnish  the  necessary 
labor  and  materials,  Inclnding  tools,  Imple- 
ments and  appliances,  required,  and  to  builc' 
and  complete  In  a  workmanlike  mnnner  an 
earthen  dam  and  concrete  tunnel  across' the 
creek  mentioned  above  for  the  party  of  the 
first  part  [respondent],  in  the  manner  and 
under  the  condition  and  according  to  the 
•peclflcations  hereinafter  set  forth,  and  the 
plans  for  said  work  prepared  by  the  engliecr 
of  the  party  of  the  first  part."  The  contract 
specially  provided  when  the  work  was  to  be 
commenced  and  when  completed;  the  di- 
mensions of  the  dnm  and  the  manner  of  its 
construction,  together  with  the  kind  and 
quality  of  the  materials  to  be  used.  In  short 
the  contract  in  terms  provided  what  the 
contractor  should  do,  and  how  the  work 
should  be  done  in  constrnctlng  the  dam.  The 
contract  also  provIde<l  that  payments  to  the 
contractor  "are  to  be  made  on  the  20th  day 
of  each  month  upon  the  report  of  the  super- 
intendent for  the  party  of  the  first  part." 
In  this  way  75  per  cent  of  the  work  done 
and  material  furnished  by  the  contractor 
was  to  be  paid  monthly,  and  the  remaining; 
25  per  cent,  of  the  contract  price  was  to  be 
paid  60  days  after  the  "final  completion  of 
the  entire  work."  "All  work  to  be  Inspected 
by  the  superintendent  of  the  party  of  the 
first  part,  and  no  payments  to  be  made  ex- 
cept with  his  approval."  The  contract  also 
contained  a  special  clause  upon  which  ap- 
X)eUant  lays  much  stress,  and  for  that  reason 
we  shall  set  it  forth  In  full.  It  Is  as  fol- 
lows: "To  prevent  disputes  and  litigation 
it  is  farther  agreed  by  and  between  the  par- 
ties of  this  contract  that  B.  J.  Sbowell  shall 
be  referee  in  all  cases  that  may  arise  under 
this  contract  In  case  the  superlnteqdjent 
for  the  party  of  t^e  first,  part  shall  question 


like  work  being  done,  either  in  workmanship 
or  material,  the  contractor  shall  stop  said 
work  until  the  question  has  been  settled  by 
said  referee  and  the  decision  of  said  referee 
shall  be  binding  on  the  contractor."  Appel- 
lant, in  substance,  alleged  In  bis  complaint 
that  he  had  completed  the  dam  In  accordance 
■WlQi  the  terms  of  the  contract,  and  that 
the  same  had  been  Inspected  by  respondent's 
superintendent,  and  accepted ;  that  appellant 
had  done  certain  extra  work,  and  had  fur- 
nished certain  material  not  Included  in  the 
original  contract,  and  for  which  respondent 
was  liable  under  the  terms  of  the  contract, 
amounting  in  round  numbers  to  $704,  and 
that  there  was  due  the  appellant  the  sum  of 
$1,095.83  as  the  2S  per  cent  remaining  un- 
paid on  the  contract,  the  whole  amount  ag- 
gregating the  sum  of  $1,799.83,  for  which 
appellant  demanded  Judgment  Respondent 
In  its  answer  admitted  the  making  of  the 
contract,  but  denied  that  appellant  bad  con- 
structed the  dam  In  'accordance  with  its 
terms,  or  In  accordaure  with  the  plans  and 
specifications ;  denied  that  the  dam  had  been 
completed  and  accepted,  and  aiso  set  forth 
several  affirmative  defenses  and  counter- 
claims which  need  not  be  specially  mention- 
ed. '  The  case  was  tried  to  a  jury,  and  the 
court  withdrew  from  their  consideration  ap- 
pellant's claim  for  extra  labor  and  material 
upon  the  ground  that  all  the  material  claimed 
by. appellant  was.  in  fact  required  to  be  fur- 
nished by  him  under  the  terms  of  the  con- 
tract and  as  a  part  of  it  The  court  also 
withdrew  from  the  consideration  of  the 
jury  respondent's  Bi)ecial  counterclaims  for 
damages,  and  submitted  the  case  to  the  Jury 
upon  the  other  Issues  presented  by  the  plead- 
ings. The  Jury  found  the  issues  in  favor  of 
respondent,  and  returned  a  verdict  against 
the  appellant  of  "no  cause  of  action."  Th9 
court  entered  Judgment  upon  the  verdict,  th^ 
effect  of  which  was  a  dismissal  of  the  com- 
plaint, and  for  costs,  against  appellant 
..  Appellant  contends  that  the  court  erred 
In  its  rulings  by  excluding  bis  claim  for  ex< 
tra  labor  and  material.  Wean  of  the  opin- 
ion that  the  labor  and  material  claimed  bf 
appellant  as  extra  were  not  such,  but  that 
both  the  labor  and  material  claimed  as  extra 
clearly  came  within  the  terms  of  the  con- 
tract as  labor  and  material  to  be  provided 
by  appellant  as  part  of  the  contract  and 
upon  the  terms  and  conditions  therein  speci- 
fied. Appellant's  contention  in  this  regard, 
therefore,  cannot  be  sustained. 

Appellant  further  asserts  that  the  court 
errod  in  refusing. appellant's  request  to  in- 
struct the  Jury  to  return  a  verdict  In  favor 
of  appellant,  for  the  sum  of  $1,005.88,  the 
amount  representing  the  25  per  cent  clalok- 
ed  to  be  due  him  under  the- contract  This 
claim  Is  based  upon  .the  provlsloB  ot  the 
contract  as  construed  tv  appeUanjt,  and  .ee- 
peclally  that  clause  .of  ,.tl>e  contract  which 
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provided  for  4  referee  In  case  of  disputes. 
JkB  we  construe  this  clause,  It  was  what  lu 
usually  termed  by  the  courts  a  "precaution- 
ary stipulation,"  Inserted  In  the  contract 
for  the  benefit  of  the  contractee.  It  Is  not 
a  stipulation  whereby  the  whole  matter  as  to 
whether  the  labor  and  material  were  of  the 
kind  and  quality  named  in  the  contract,  and 
whether  the  work  required  to  be  done  was 
to  the  satisfaction  of  a  certain  person  agreed 
upon  by  the  parties.  Under  such  stipulations 
the  courts  have  frequently  held  that  If  the 
material  Is  accepted  by,  and  the  work  is 
done  to  the  satisfaction  of,  the  person  nam- 
ed, then  the  contractee,  In  the  absence  of 
fraud.  Is  estopped  from  subsequently  disput- 
ing the  fact  that  the  work  was  completed 
and  accepted  In  accordance  with  the  stipu- 
lations of  the  contract.  Moore  t.  Kerr,  G5 
Cal.  619,  4  Pac.  S42,  cited  by  appellant,  is  a 
case  in  which  the  rule  Just  referred  to  is 
Illustrated  and  applied.  In  that  case  the 
contract  contained  a  stipulation  that  the 
bridge  agreed  to  be  constructed  was  "to  be 
buUt  under  the  direction  and  to  the  satis- 
faction of  the  superintendent  appointed  by 
said  board  [the  contractee]  tn  good  and  work- 
manlike manner."  The  trial  court  found  that 
the  bridge  had  been  built  and  completed  to 
the  satisfaction  of  the  superintendent,  and 
that  he  had  accepted  the  same.  The  Su- 
preme Court  of  California  accordingly  held 
that,  in  the  absence  of  any  allegaUon  or 
proof  of  collusion  and  fraud  between  the 
superintendent  and  the  contractor,  the  con- 
tractor, upon  the  findings  made  by  the  court, 
was,  as  a  matter  of  law,  entitled  to  Judg- 
ment for  the  unpaid  balance  of  the  contract 
price.  In  the  case  of  Wright  t.  Meyer,  25  S. 
W.  1125,  the  Court  of  Clrll  Appeals  of  Texas 
states  the  rule  In  the  following  language: 
"The  rule  is  that  when  the  architect  Is,  by 
the  terms  of  the  contract,  made  the  sole 
arbiter  between  the  parties  of  matters  con- 
cerning material  and  character  of  work  used 
in  construction,  the  exercise  of  his  Judgment 
on  suclt  matters  will  be  binding  on  the  par- 
ties, unless  some  species  of  fraudulent  con- 
duct In  respect  thereto  Is  pleaded  and 
proved." 

The  referee  clause  of  the  contract  in  ques- 
tion is,  however,  not  like  the  one  passed 
on  by  the  Supreme  Court  of  California,  nor 
like  the  one  referred  to  by  the  Texas  Court 
of  Civil  Appeals.  This  is  clearly  pointed  out 
by  the  last-named  court  In  the  Wright  Case. 
It  Is  there  in  effect  held  that  the  rule  does 
not  apply  If  the  contract  in  terms  provides 
the  kind  and  quality  of  the  material,  and 
how  the  work  shall  be  done.  In  such  event 
An  the  provisions  of  the  contract  must  be 
construed  and  applied  together,  and  each 
provision  must.  If  possible,  be  given  effect 
It  is  true  that  in  the  referee  clause  contain- 
ed in  the  contract  in  question  a  certain  per- 
son la  named  as  referee,  to  whom  shall  be 
referred  any  question  as  to  whether  the  work 
or  material  la  In  accordance  with  the  con- 


tract, and  that  when  the  matter  is  so  re- 
ferred, the  decision  of  the  referee  shall  be 
binding  on  the  contractor.  If  In  this  case 
any  matter  mentioned  in  the  contract  had 
been  referred  to  the  referee,  and  he  had  ex- 
erclsed  his  Judgment  upon  it  and  rendered  a 
decision,  we  would  then  be  required  to  de- 
termine the  effect  of  such  a  decision.  In 
this  case,  however,  the  parties  all  agree 
that  nothing  was  ever  submitted  to  the  ref- 
eree, although  the  parties,  as  appears  from 
the  evidence,  did  hot  always  agree.  For  in- 
stance, the  evidence  discloses  that  the  con- 
tractor was  not  satisfied  with  the  estimates 
made  by  the  person  whom  the  contractor 
insists  was  respondent's  superintendent,  but 
he,  nevertheless,  did  not  appeal  to  the  ref- 
eree, bat  submitted  the  matter  to  the  engi- 
neer who  prepared  Om  contract.  On  the  other 
hand,  the  offiows  of  the  respondent  contend- 
ed that  the  dam  was  not  completed  accord- 
ing to  the  contract,  and  refused  to  pay  there, 
for,  but  neither  they  nor  appellant  at  any 
time  asked  that  anything  be  referred  to  the 
referee.  Again,  the  appellant,  who  now 
strenuously  insists  that,  inasmuch  as  re- 
spondent has  failed  to  call  in  the  referea 
to  adjust  any  difficulties,  we  must  aasunw 
that  there  were  none  to  adjnst,  himself  waiv- 
ed this  provision,  and  at  no  time  appealed 
to  the  referee  or  asked  him  to  pass  apon 
any  question,  although  It  is  made  dear  that 
respondent  disputed  appellant's  claims  that 
he  had  completed  the  dam,  and  that  he  wai 
ent^ed  to  his  pay.  If  anything  fell  within 
the  referee  clause,  we  think  it  was  the  ques- 
tion of  whether  the  dam  was  completed  in 
accordance  with  the  terms  of  the  contract. 
It  is  thus  apparent  that  neither  party  paid 
any  attention  to  the  referee  clause,  but  treat- 
ed the  matter  as  if  no  such  clause  existed.  It 
seems  to  us  that  under  the  undisputed  evi- 
dence no  other  legal  inference  is  permissible 
than  that  both  parties  waived  the  so-called 
referee  clause  as  if  by  mutual  consent  If, 
therefore,  the  clause  was  ignored  at  a  timw 
when  it  might  have  been  of  some  use  to  the 
parties,  it  would  be  an  injustice.  If  not  a 
fraud,  to  now  enforce  It  as  against  one  and 
In  favor  of  the  other.  Courts  should  not 
enforce  what  the  parties  themselves  as  by 
mutual  consent  waived. 

But,  assuming  that  we  are  wrong  in  this 
conclusion,  and  that  the  referee  clause  is 
to  receive  the  full  effect  that  is  usually  giv- 
en to  such  clauses  by  the  courts  in  building 
and  construction  contracts,  what  then  should 
the  result  be?  As  before  stated,  such  clauses 
are  Construed  to  be  for  the  benefit  of  the 
contractee,  and  if  the  contract  specifies  the 
manner  of  doing  the  work,  and  also  provides 
that  upon  Its  completion  a  certain  person 
named  may  accept  the  work,  such  person 
may,  nevertheless,  not  bind  the  contractee 
by  an  acceptance  of  work  which  is  not  done 
and  completed  in  accordance  with  the  terms 
of  the  contract  Neither  can  such  a  person 
place  an  erroneous,  or  what  is  lometlmei 
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termed  an  "Illegal,"  .construction  upon  the 
contract,  and  bind  the  parties,  or  either  of 
them,  by  such  a  construction.  Nor  la  the 
fact  that  the  person  vho  It  Is  contended  rep- 
resented the  respondent  In  this  case  whUe 
the  work  of  constructlilg  the  dam  was  In 
progress,  made  no  objections,  aor  submitted 
any  matters  to  the  referee  conduslve  as 
against  the  respondent.  No  doubt  the  fact 
that  no  objectlona  were  made  while  the  work 
was  being  done  was  Important,  but  It  was 
at  most  only  evidence  more  or  less  strong 
that  the  work  and  material  were  in  ac- 
cordance with  the  provisions  of  the- contract 
This  would  also  be  so  if  the  work  had  been 
accepted  by  the  superintendent  of  respondent 
as  claimed  by  appellant,  since  the  contract 
Dowbere  provides  that  tbe  superintendent 
should  be  tbe  sole  Judge  of  whether  the 
terms  of  tbie  contract  had  been  complied 
with,  or  that  his  acceptance  of  the  dam 
should  be  conclusive  upon  that  point,  but 
tbe  contract  In  different  clauses  provides 
that  tbe  work  shall  be  done  In  accordance 
)vltb  the  specifications  stated  in  the  con- 
tract, and  under  the  supexvision  of  the  super- 
intendent of  respondent. 

The  case  of  United  States  y.  Walsh,  115 
Fed.  607,  62  C.  C.  A.  419,  seems  to  be  much 
In  point.  In  that  ctise  a  similar  clause  con- 
tained In  a  construction  contract  was  con- 
strued and  applied  by  tbe  United  States  Cir- 
cuit CX>urt  of  Appeals.  It  is  there  held  that 
such  a  clause  is  to  be  construed  in  connection 
wltb  all  tbe  provisions  of  the  contract,  and  Is 
ordinarily  to  be  regarded  as  merely  precao- 
tlonury,  and  for  the  benefit  of  the  contractee. 
In  that  case,  like  in  this,  It  was  contended 
tbat  the  work  had  been  accepted,  and,  fur- 
ther, that  no  obJectl<m  either  to  tbe  work 
or  the  material  had  been  made  whUe  the 
work  was  in  progress ;  and  hence  It  was  eon- 
tended  that  tbe  plaintiff  In  tbat  case,  for 
whom  the  work  was  done,  could  not  be  beard 
to  say  that  tbe  work  was  not  done  according 
to  the  contract  Uiwn  this  point  the  court 
said:  "Tbe  acc^tance  by  tbe  engineer,  or 
bis  acquiescence  as  tbe  work  proceeded,  and 
tbe  final  acceptance  by  tbe  board  of  officers 
designated  by  the  navy  department  were  im- 
portant evidential  facts  tending  to  establish 
tbat  tbe  work  and  materials  were  supplied 
conformably  to  the  contract  In  other  re- 
spects tbey  wece  not  of  controlling  effect" 
Tbe  court  also  emphasized  tbe  doctrine  that 
where  tbe  contract  specifies  how  the  work 
shall  be  done,  tbe  person  authorized  to  ac- 
cept the  work  cannot  bind  the  contractee  by 
accepting  work  which  Is  xu>t  done  in  accord- 
ance with  tbe  specifications.  This  is  but  com- 
mon seqse.  The  parties  made  ;tbe  contract 
as  a  guide  for  each  other's  conduct,  and 
when  tbe  temw  of  tbe  contract  bsTS  sub- 
stantially been  complied  with,  and  not  imtU 
then  has  tbe  contract  been  performed,  and 
certainly  no  one,  unless  expressly  authorize^ 
by  tbe  partlew,  can.  vary  tbe  terms  of  .tbe 
cootsacb'    Ttte  "doMrbie  is  lllusti^ted  and 


applied  in  the  following,  amoijig  other,  cases: 
Town  of  Sterling  v.  Hurd  (Colo.)  9S  Pac.  174; 
Cannon  v.  Hunt,  113  Ga.  501,  38  S.  E.  983; 
Glaclns  v.  Black,  50  N.  T.  145,  10.  Am.  Rep. 
449;  Fitzgerald  v.  Moran,  141  N.  T.  419,  36 
N.  E.  508. 

In  an  action  upon  the  contract  appellant 
cannot  recover  unless  and  until  be  shows  tbat 
be  has,  substantially  at  least,  complied  with 
Its  provisions.  Appellant  alleged  tbat  be 
had  so  complied  and  respondent  denied  these 
allegations,  and  much  evidence  was  directed 
to  the  Issue  thus  presented.  Tbe  claim  that 
appellant  makes,  however,  is  tbat  respondent 
was  precluded  from  asserting  tbat  the  work 
had  not  been  done  according  to  tbe  terms 
of  the  contract,  for  the  reasons  (1)  that  re- 
spondent made  no  objections  as  tbe  work 
proceeded;  and  (2)  tbat  tbe  dam  was  ac- 
cepted by  the  respondent's  superintendent 
after  it  was  completed.  In  answer  to  tbe 
first  proposition  we  have  already  pointed  out 
why  it  Is  not  tenable ;  and,  as  to  tbe  second, 
this  was  particularly  a  question  of  fact  for 
the  Jury,  which  tbey  found  against  appel- 
lant's contention.  While  tbe  contract  speaks 
of  a  superintendent  no  one  was  designated 
as  such  In  tbe  contract  Itself.  Some  time 
afterwards,  however,  a  Mr.  Hurd  was  ai>- 
polnted  by  resolutions  adopted  by  fCe  board 
of  directors  of  respondent  Tbe  resolutions 
do  not,  of  themselves,  make  It  clear  whether 
he  was  appointed  as  superintendent  general- 
ly, or  whether  he  was  appointed  for  the  pur- 
pose of  overseeing  a  particular  part  of  tb9 
work  only.  We  are  of  the  opinion  that  a 
fair  construction  of  the  resolutions,  when 
considered  in  connection  with  the  subsequent 
conduct  of  the  parties,  makes  it  fairly  clear 
tbat  It  was  not  contemplated  by  tbe  par- 
ties that  Mr.  Hurd  was  in  fact  appointed  as 
the  general  superintendent  Appellant  did 
not  so  regard  him,  for  tbe  reason  that  when- 
ever there  was  any  difference  between  Mr. 
Hurd  and  appellant  appellant  always  sub- 
mitted tbe  matter  to  Mr.  Anderson,  whom 
appellant  recognized  as  representing  tbe  re- 
spondent and  who  had  prepared  the  plans 
and  spedflcations  for  tbe  construction  of  tbe 
dam.  It  will  thus  be  seen  that  both  appel- 
lant and  respondent  assumed,  and  acted  upon 
the  assumptl(Hi,  that  Mr.  Anderson,  and  not 
Mr.  Hurd,  was  the  person  who  was  to  past 
final  Judgment  upon  whether  tbe  dam  was 
completed  according  to  the  terms  of  the  con.- 
tract  or  not  Tbe  Jury  having  in  effect  so 
found,  it  is  not  of  much  Importance  wbeth^ 
this  was  declared  to  be  so  as  a  matter  of 
law  by  the  court  or  by  the  Jury  as  a  ques- 
tion of  fact  And  further,  since  under  tba 
law  respondent  was  not  estopped  from  prov- 
ing that  the  dam  was  not  constructed  and 
completed  in  accordance  with  the  terms  of 
tbe  contract  and  since  tbe  question  of  whetb> 
er  the  dam  was  accepted  or  not  was  one  of 
fact  which  Was  ,det:pi^lned  against  appel- 
lant's contention,  we  cannot  see  wherein  tie 
was  prejudiced'  by  an/  nllttc  made  by  tb« 
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trial  court  Under  the  contract  appellant 
was  to  be  paid  speciflc  amounts  for  material 
wben  reduced  to  square  or  cubic  feet  or  oth- 
erwise, and  for  work  done  when  reduced  to 
cubic  feet  or  yards,  or  when  expressed  In 
some  other  form.  In  this  way  It  was  an 
easy  matter  to  determine  Just  what  appellant 
was  entitled  to  for  material  furnished  and 
for  work  done  on  the  dam.  The  Jury  allow- 
ed him  the  contract  price  for  all  material 
furnished,  and  for  all  work  done  by  him. 
In  view  that  the  Jury  have  found  that  the 
dam  was  not  completed  In  accordance  with 
the  terms  of  the  contract,  and  the  finding 
being  supported  by  the  evidence,  we  think  the 
appellant  was  allowed  all  that  he  was  en- 
titled to.  The  appellant,  however,  complains 
that  the  court,  in  submitting  the  case  to  the 
Jury,  erred  to  giving  certain  instructions  and 
In  refusing  to  Instruct  as  requested  by  appel- 
lant. The  difficulty  with  the  claim  that  the 
court  erred  In  giving  certain  Instructions  is 
that  the  exceptions  are  either  to  instructions 
as  a  whole,  or,  where  this  is  not  the  case, 
the  exceptions  are  aimed  at  excerpts  only. 
Where  the  exceptions  are  to  the  whole  in- 
struction, the  exceptions  cannot  be  consid- 
ered, because  the  whole  instruction  is  not 
bad;  and,  where  the  exceptions  are  to  ex- 
cerpts merely,  the  exceptions  are  unavail- 
ing, for  the  reason  that  if  the  instructions 
:are  considered  as  a  whole,  as  they  must  be, 
the  court  committed  no  error  In  using  the 
particular  language  or  expressions  complain- 
ed of.  The  other  errors  complained  of  are 
not  of  sufficient  Importance  to  merit  special 
oonsideratlon. 

While  the  record  is  not  free  from  technical 
errors,  yet  we  are  well  satisfied  that  in  view 
of  all  the  evidence  appellant  suffered  no  In- 
vasion of  a  substantial  right,  and  hence  we 
are  not  authorized  to  reverse  the  Judgment 
The  Judgment  therefore  is  affirmed,  with  costs 
to  respondent 

STRAUP,  C.  3.,  and  McCAETY,  3.,  concur. 

(Se  Utab,  3M) 

STATE]   «x    rel.   WHITMORE   v.   CARBON 

COUNT!  et  al. 

(Snpieme  Court  of  Utah.    Sept  17,  1909.) 

1.  CO0WTIE8  (I  178*)— issuAwcB  Of  Bonds— 
Klections— Notice. 

A  notice  of  a  special  election  to  determine 
the  question  of  the  issuance  by  a  county  of 
bonds  is  sufficient  within  Comp.  Laws  1907,  j 
518,  requiring  notice  of  such  election,  though 
it  does  not  designate  the  polling  places  at  which 
the  election  Is  to  be  hela.f 

[Ed.  Note.— For  other  cases,  see  Conntiea, 
Dec  Dig.  {  17a*] 

2.  Counties  (t  178*)— IssvijicK  of  Bonds— 

EJLECTIONS— NOTICK. 

A  notice  of  a  apeclal  election  to  determine 
th*  qoettion  of  the  isenanoe  bj  a  county  of 
bonds,  which  recites  that  a  special  election  has 
been  ordered  and  will  be  held  in  and  for  the 
county  on  a  designated  date  as  is  provided  by 


law,  etc.l  Is  sufficient  without  prescribing  the 
gnalificationa  of  the  dectors  prescribed  by  Comp. 
Laws  1907,  I  61& 

[Ed.  Note.— For  other  cases,  see  Gonntias, 
Dec.  Dig.  I  178.*! 

Original  application  for  a  writ  of  pvolilbi- 
tlon  by  the  State  of  Utah,  on  the  relation  of 
J.  M.  Whttmore,  against  Carbon  Comily  and 
others  to  restrain  the  officers  of  the  county 
from  Issuing  and  negotiating  bonds.    Denied. 

J.  A.  Iverson,  for  plalntlfC.  A.  R.  Barnes, 
Atty.  Gen.,  for  defendants. 

STRAUP,  C  3.  The  board  of  oounty  com- 
missioners of  Carbon  county  passed  a  resolu- 
tion providing  for  a  special  election  for  the 
purpose  of  submitting  to  the  qualified  electors 
of  sudi  county  tbe  Question  of  incnrrlng  a 
bonded  indebtedness  In  the  sum  of  |40XX)0  to 
build  a  county  courtboaB&  In  panraanee 
of  the  notice  whldi  was  given,  such  an  elec- 
tion was  held.  A  majority  of  the  votes  cast 
was  in  favor  of  Incurring  the  indebtedness. 
The  petitioner  has  here  ispplled  for  a  writ  of 
prohibition  to  restrain  the  commissioners  and 
other  officers  of  the  county  from  issuing  and 
negotiating  the  bonds.  The  first  alleged  Ir- 
regularity in  the  proceedings -relates  to  the 
sufficiency  of  the  published  notice  required 
by  section  518,  Comp.  UiwB  1907.  It  Is  al- 
leged that  the  notice  Was  insufficient  because 
It  did  not  designate  the  polling  places  at  whldi 
the  election  was  to  be  held,  tb  the  case  of 
the  State  v.  Salt  Lake  City  (Utah)  90  Pae. 
256,  It  was  decided  that  It  was  not  essential 
to  designate  the  various  polling  places  la 
the  published  notice.  We  are  contsit  wltB 
that  ruling. 

The  statute  (section  618)  further  provides 
laiat  "the  board  shall  by  order  specify  the 
particular  purpose  for  which  the  indebtedness 
Is  to  l>e  created,  and  the  amount  of  bonds 
which  It  Is  proposed  to  Issue;  and  shall  fur- 
ther provide  for  submitting  the  qnestlon  of 
the  issue  of  said  bonds  to  the  qualified  elect- 
ors of  the  county,  at  the  next  general  elec- 
tion, or  at  a  special  election  to  be  called  by  the 
board  for  that  purpose,  and  none  but  such 
qualified  voters  as  shall  have  paid  a  property 
tax  in  the  county  in  which  the  election  Is  be- 
ing held  In  the  year  next  preceding  such  dee- 
tion  shall  be  permitted  to  vote  upon  the  ques- 
tion of  bonds."  The  resolution  or  order  of 
the  board  providing  for  the  election  among 
other  things  specified  the  particular  purpose 
for  which  the  indebtedness  was  to  be  created, 
the  amount  of  bonds  proposed,  and  provided 
"that  the  question  of  the  Issue  of  such  bonds 
be  submitted  to  the  qualified  electors  of  said 
Carbon  county  at  a  special  election  which  is 
hereby  called  for  that  purpose"  at  a  time  and 
place  therein  designated.  In  the  published 
and  posted  notices  it  was  also  recited  "that 
a  special  election  has  been  ordered  and  will 
be  held  in  and  for  Carbon  county,  Utah,  and 
in  the  several  districts  thereof,  on  Tuesday, 
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March  2,  IflOO,  w.la  proTli|«d  bj,  law."  In 
such  pabllshed  and  posted  noUcea  the  partic- 
ular porpose  of  Incurring  the  indebtedness, 
the  amount  of  the  bonds  proposed,  and  other 
matters  not  here  drawn  In  Question  were  al- 
so recited.  It  la  alleged  In  the  answer  to  the 
petition  for  the  writ,  and  It  la  admitted  by 
the  petitioner,  that  only  such  qualified  voters 
as  had  paid  a  property  tax  In  the  county  in 
the  year  1908  were  permitted  to  vote,  and 
only  Boch  voted  at  the  election,  and  that  of 
the  total  vote  cast  294  were  in  favor  of,  and 
27  against,  the  question.  It  la  now  contended 
hy  the  petitioner  that  the  election  Is  void 
becaose  the  notices  did  not  specify  the.  par- 
ticolar  qnallflcatlona  which  entitled  the  elect- 
ors to  TOta.  And  it  Is  especially  contended 
that  the  notices  were  insufficient  because 
they  did  not  contain  the  statement  or  si)eclfl- 
cation.  In  substance  or  effect,  jthat  none  but 
qualifled  voters  who  had  paid  a  property  tax 
in  the  county  in  the  year  1908,  or  in  the  year 
next  preceding, the  election,  were  entitled  to 
vote.  The  statute  Itself  preecribes  the  quali- 
fications of  Bach  electors.  It  was  not  essential 
to  set  tl>em  forth  in  the  notice.  People  v. 
Counts,  89  Cal.  15,  26  PbjC.  612;  Wilson  r. 
Pike  County,  144  Ala.  397.  89  South.  370. 
The  function  and  purpose  of  the  notice  is  not 
to  DOtify  the  public  and  the  taxpayers  what 
the  law  is,  but  to  notify  them  of  the  propos- 
ed action  to  be  taken,  and  of  the  time  and 
place  when  and  where  the  consent  of  thoee 
entitled  I^  law  to  gi!8#,  or  withhold  it  may 
be  obtained.  We  do  net  see  ^ny  merit  to  the 
contention. 

The  writ  Is  denied,  and  the  costs  taxed  to 
the  petitioner.    It  is  so  ordered. 

ralOK  aad  IfcOARTT,  3J^  concur. 


m  Nev.  U) 

XniNNINOSBN  V.  TONOPAH  ft  O.  B.  00. 
(No.  1,823.) 

(Snpieme  Oooit  of  Nevada.    0«t  1.  1800.) 

Apfbai.  AifD  BkBO*  (I  644*)  —  Di8iaBfliai.-' 

WATvn— Dnxon. 

Wher*  the  parties  stipulated  without  na- 
•rvation  on  Maich  ISth  ,tbat  appellant  have  ad- 
ditional time  in  which  to  prepare  and  file  his 
•paling  brief,  and  on  April  29  stipalated  that 
respondent  have  to  and  incloding  April  28th  In 
which  to  prepare  and  file  his  bpef,  (sspoadent 
thereby  waived  any  right  to  move  on  April  19th 
to  dismlai  on  the  gtonnd  that  a  copy  of  ttw 
statement  or  traaseript  had  not  besn  served. 

[Sd.  Vot».—Voe  other  eases,  see  Appeal  and 
Bnoiv  Dec;  IMg.  i  644.*] 

Appeal  from  District  Court,  Nye  County. 

Action  by  B.  M.  Hennlngsen  against  the 
Tonopah  ft  Goldfleld  Railroad  Company. 
On  motion  to  dismiss  defendant's  appeal 
upon  Judgment  for  plaintiff.    Motion  denied. 

Campbell,  Metson  ft  Brown,  for  appel- 
famt    Mcintosh  ft  Cooke,  for  respondent. 


TAISOT,  J.  Btfpondent  moves  to  strike 
the  statement  and  transcript  ifrom  the  flies 
and  to  dismiss,  the  appeal  upon  the  ground 
that  no  copy  of  the  statement  or  transcript 
was  served.  The  record  was  filed  in  this 
court  on  February  23,  1909,  and  the  notice 
of  motion  was  not  filed  or  served  until  the 
19th  day  of  April.  After  the  filing  of  the 
record  and  previous  to  the  noticing  of  the 
motion,  the  attorneys  for  the  respective  par- 
ties without  reservation  stipulated  on  the 
13tb  of  March  that  the  appellant  have  addi- 
tioniil  time  "within  which  to  prepare,  print, 
serve,  and  file  appellant's  opening  brief  on 
said  appeal,"  and  on  April  2d  the  respec- 
tive parties  stipulated  without  reservation' 
that  'plaintiff  and  respondent  have  to  and 
including  the  28th  day  of  April,  1906,  with- 
in which  to  prepare,  serve  and  file  in  the 
above-named  court  in  the  above-entitled  ac> 
tlon  the  brief  of  said  pUiutlff  and  respond* 
ent  on  appeal."  These  stipulations,  recog- 
nising the  appeal  and  reserving  no  right  to 
move  to  strike  the  record  from  the  fllea  or 
to  dismiss  the  appeal,  are  a  waives  tO'  any 
objectioQ  or  motion  toi  strike  or  dismiss  on 
the  ground  that  a  copy  of  the  statement  or 
transcript  had  not  been  served,  it  any  such 
service  were  necessary.  Curtis  y.  McCul- 
longh,  8  Nev.  213;  Bliss  v.  Orayson,  24  Ney, 
482,  B6  Faa  281;  Smith  v.  Wells  Estate  Ca, 
88  Nev.  416,  91  Pac.  815,  and  cases  cited. 

The  motion  la  denied. 

MORCROSB,  a  J.,  and  SWBBjNET,  J., 
concor. 


(n  MiBv.  TO) 
8TATD  T.  SKINNIBR.     (Mo.  1,778.) 
Oiupreme   Oonrt  o(  Nevada.     Oat   1,  1900i) 

1.  HoMtgiPK  (i  244*)  — DBOnn  or  Paoor-^ 
'  SsLF-DEncim. 

Under  Comp.  Laws,  I  4687.  providing  tlia^ 
the  homicide  being  proved,  the  burden  ofprov- 
ing  elrcnmstances  diat  Justi^  or  ezcoM  it  Is  i» 
accused,  while  the  bnidenof  establishing  self* 
defense  is  on  aeenaed.  he  is  not  revaired  t*  d« 
so  beyond  a  teasonaUe  donbt 

[Bi..  Note.— For  other  casei,  see  Homicide, 
Cent  Dig.  I  607;  Dec.  Dig.  |  244.*] 

2.  HoiIIdDK    (I   840*)  — Rkvikw  — HABULiag 
Ebbob. 

Where  «n  imtnetiah,  before  modlAeatloa 
by  the  coort,  was  the  moat  Important  leqaested 
ojf  defendant  and  vital  to  hia  theory  of  self- 
defense,  and  the  modification  so  changed  It  as 
to  charge  that  mch  defense  iiin«t  be  estab' 
lished  by  defendant  beyond  a  reasonable  doubt 
the  error  was  prejudicial- 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  t  715;  Dec.  Dig.  |  840.*] 

Appeal  from  District  Court  Nye  County. 

Fred  Skinner  was  convicted  of  murder  in 
tbe  first  degree.  From  the  Judgment  and  an 
order  denying  a  new  trial,, he  aroeals.  Re- 
versed and  remanded. 

BarOett  Thatcher  ft  Gibbons,  for  appel* 
lant  R.  a  Stoddard,  Atty.  Oen.,  for  tlM 
Btat& 
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SWEENEY,  J.  Appellant  was  convicted  of 
the  crime  of  murder  In  the  first  degree,  -with 
penalty  fixed  by  the  Jury  at  life  Imjprlson- 
ment,  upon  an  Indictment  charging  him  with 
the  murder  of  one  Sadie  Isabel  Hesltett,  at 
Rhyollte,  in  the  county  of  Nye,  on  the  3d  day 
of  January,  1908.  From  the  judgment,  and 
from  an  "order  denying  his  motion  for  a  new 
trial,  an  appeal  is  talten  to  this  court. 

A  number  of  alleged  preJudlcKI  errors  are 
urged  upon  the  appeal,  only  one  of  which  we 
deem  necessary  to  consider.  The  proof  show- 
ed that  the  defendant  and  the  decedent  were 
living  together  in  an  adulterous  relationship 
in  the  said  town  of  Rhyollte,  and  had  been 
Eo  living  in  other  towns  In  this  state  and 
prior  to  their  coming  hereto.  At  the  time  of 
the  homicide  the  decedent  was  a  proprietress 
of  a  dance  hall  and  the  defendant  a  gambler 
by  vocation.  The  homicide  occurred  about  the 
hour  of  3:30  in  the  morning  and  shortly  after 
the  return  of  the  defendant  to  the  home 
where  the  parties  were  living  together.  There 
were  no  witnesses  to  the  homldde,  other  than 
the  parties  participating.  During  the  alter- 
cation which  resulted  in  the  death  of  Mrs. 
Heslcett,  three  bullets  were  fired  toto  the 
body  df  the  deceased  and  two  into  that  of  the 
defendant  Upon  the  trial  the  defendant  ad- 
mitted firing  the  shots  which  killed  the  de- 
cedent, but  Interposed  self-diBfense  in  Justifi- 
cation. Upon  the  part  of  the  defendant  some 
testimony  was  offered  of  prior  tbrcats  by  the 
deceased  against  bis  life. in  the  event  he 
should  leave  her  or  atttopt  (h>  to  do.  The 
defendant  testified  that  on  the  nig^t  of  the 
killing  he  told  decedent  that  he  was  going  to 
return  to  Colorado,  which  precipitated  the 
altercatloji ;  that  diacatMAt,!  who  bad  posses- 
«Mm  of  his  «eTolver,:ehot  him' twice;  that  he 
then  took  tbe  revolver  away  from  her,  and 
she  started  to  go  to  another  part  of  the  room, 
where  defendhnt  knew  there  was  another  re- 
volver; and  that  thereupon  he  shot  her,  be- 
lieving that  hl8  Uf  e  was  in  dangec. .  Tills,  In 
brief,  is  an  outline  of  the  defendant's  case. 
While  there  was  some  evidence  offered  of  In- 
toxication, defendant's  main  reliance  wa^ 
self-defense.  The  testimony,  upon  both  slde% 
presented  a  case  for  the  jury  to  determine 
whether'  or  not  the  homicide  was  justifiable. 
It  was  of  vital  importance  to  the  defendant's 
cose  that  the  jury  be  correctly  instructed  up- 
on the  law  of  self-defense.        - 

After  giving  a  number  of  instructions  to 
the  Jury,,  upon  the  request  of  defendant,  cor- 
rectly defining  the  law  of  self-defense  in  the 
abstract,  tlie  C9urt  gave  the  following  instruc- 
tion: "If  you'believe  from  the  evidence,  be- 
t/6nd  a  reasonable  doubt,  that  oh  the  8d  day 
of  January,  1908,  and  at  the  time  of  the 
shooting  of  the  de<?eased,  that  Sadie  Isabel 
Heskett  made  an  assault,  or  was  about  to 
make  an  assanlt,  upon  the  defendant,  and 
tiiat  defendant  believed,  and  that  a  reason- 


able faiieis  would  unQi^'lflte  drcumstances  and 
conditions  have  believedj  that  he  was  at  the 
time  in  great  and  immediate  danger  of  death, 
or  of  having  great  bodily  harm  Inflicted  up- 
on him,  by  her,  and  if  such  appearances  and 
circumstances  "were  8u£9clent  to  excite  the 
fears  of  a  reasonable  person,  situate  as  de- 
fendant was,  and  If  the  defendant  really  act- 
ed under  the  Influence  of  those  fears,  and 
not  in  a  spirit  of  revenge,  then  I  charge  yon 
that  the  defendant  was  justified  in  acting 
upon  these  appearances  and  in  taking  the  life 
of  deceased,  and  It  is  your  duty,  therefore, 
to  acquit  him."  The  instruction,  with  the 
exception  of  the  words  Italicized,  was  the 
same  as  requested  by  defendant.  The  trial 
judge,  however,  before  giving  the  Instruction, 
Inserted  the  words  "beyond  a  reasonable 
doubt."  The  effect  of  this  modification  wa« 
to  instruct  the  Jury  that  the  defendant  must 
establish  his  defense  to  their  satisfaction  bO 
yond  a  reasonable  doubt. 

That  this  is  not  the  law  Is  conceded  by  the 
Attorney  General,  and  the  proposition  Is  too 
manifest  to  require  the  citation  of  authori- 
ties that  a  defendant,  interposing  self-defense, 
is  not  required  to  establish  such  a  high  de- 
gree of  proof  as  wlU  convince  the  jury  b»- 
yond  a  reasonable  doubt.  Section  33  of  the 
crimes  and  punishments  act  (Comp.  Laws,  | 
4687)  provides:  "The  killing' being  proved, 
the  burden  of  proving  circumstances  of  miti- 
gation, or  that  Justify  or  excuse  the  homicide, 
will  devolve  on  thfe  accused,  unless  the  proof 
on  the  part  of  the  prosecntlon  suffldently 
manifests  tliat  the  crime  committed  only 
amounts  to  manslaughter,  or  that  the  accus- 
ed was  Justified,  or  excused  In  committing  the 
homicide."  While  the  burden  of  establishing 
self-defense  WA3  i)P<ni  the  defendant,  It  liaa 
never  been  held  that  such  defense  must  l>e 
established  beyond  a  reasonable  doubt  The 
state  is  required  to  establish  the  truth  of  the 
charga  in  the  ipdictmen^  to  tiae  satisfaction 
of  the  Jury  beyond  a  reasonable  doubt,  as 
that  term  Is  defined  In  the  statute,  and  if 
siich  doubt  ixfets  the  defendant  Is  entitled'  to 
the  benefit  thereof.  The  practical  effect  at 
the  Instruction  was  to  reverse  the  rule  in 
this  inspect. 

As  this  Instruction,  before  modlflcatlon, 
was  the  most  impoi;tant  of  all  the  InjBtruc- 
tlons  reqnested  by  defendant  and  was  vital 
to  his  theory  of  the  ease,  and  as  the  modlfl; 
cation  thereof  so  changed  the, fame  as  to  give 
the  Jury  an  erroneous  sonceptien .  of  ttie  de- 
gree of  proof -requited  of  tbet  defendant  to 
establish  his  case,  we  are  bound  to  hold  th4 
same  to  constitute  prejudicial  error.. 

The  judgment  and  order  of  the  trial  court 
appealed  from  are  reversed,  and  the  cause  tft; 
manded  for  a  new  trial. 

NORCROSS,  C.  J.,'dnd  TALBOT,  JT,  coll- 
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(a  Nvr.  TS)  

BITRCH  T.  SOUTHBRN  PAG.  CO. 

(No.  1330.) 

(Saprem«  Oonrt  of  'Nevada.    Qct  1,  1900.) 

1.  JOBT  a  97*)— CHAIXKirGE^BrAS. 

The  general  abstract  bias  which  m  Jnroi 
ma;  entertain  when  he  ezpneawB  a  sympathy  for 
pteintil  in  an  injury  caac,  bceaoae  of  his  unfor. 
tnnate  condition  resulting  from  the  accident, 
where  he  believes  that  he  can  set  aside  such  sym- 
pathy, and  render  a  ]ust  verdict  on  the  evidence 
and  instraetionB,  is  not  sufficient  to  disqnelify 
him,  under  Civil  Practice  Act,  (  184.  subd.  7 
(Ck>mp.  Laws,  I  3259),  providing  that  cliallengaa 
for  cause  may  be  taken  on  the  ground  of  the  ex- 
istence of  a  state  of  mind  in  the  juror  evincing 
enmity  against  or  biaa  to  or  against  eitlier  party. 
[Ed.  Note.— f\)r  other  cases,  see  Juir.-CeBt. 
DiJK.  I  437;  Dec  Dig.  |  97.*] 

2.  Appkai.  and  Ebbob  (I  1046*)  —  Rbvikw — 
Habvless  Ebbob  —  Dehiax  or  Challbnob 
FOB  Caubk. 

Eiven  though  the  court  em  In  denying  a 
diallenge  «f  a  juror  for  cause,  if  the  complain- 
ing party  has  peremptory  challengeB  remain* 
ing,  the  peremptory  challenging  of  the  same  jur- 
or cures  the  error,  unless  the  partv  was  thereby 
forced  to  exhanst  its  peremptory  cnallenges,  and 
was  deprived  of  ttie  aobstantial  right  to  use  the 
diallenge  on  some  other  juror. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  f  4126;  Dec  Dig.  |  1045.*] 

S.  Appbai.  and  Ebbob  ({  1004*)  —  Review — 
Davaoxs. 

There  being  no  absolnte  rale  of  compeiiw- 
tltm  in  personal  injury  aetiona,  the  Supreme 
Court  should  not  interfere  with  a  verdict  giving 
damages,  unless  it  clearly  appears  that  there 
has  been  a  mistake  of  principles  on  which  the 
damage!  were  estimated,  or  some  improper  mfr- 
tive  or  UaB  indicating  passion  oir  piejudice  of 
the  jniy. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  S944;  Dec.  Dig.  ri0Q4.*] 

4.  Appbai,  ard  Ebbob  (i  1006*)— Eeview  — 

Vebdict. 

After  two  or  more  moeeHiic  and  xionenb- 
rlng  verdicts,  the  appellate  court  will  be  8troiV>' 
ly  diainclinea  to  interfere  with  the  last  verdict, 
unless  it  is  plain  that  the  verdict  is  founded  on 
eridenee  not  tending  to  prove  a  material  fact 
necessary  to  recovery,  or  is  in  palpable  disregard 
«f  Uie  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (|  3951-3954;  Dec  Dig.  | 
lOOA*] 

Bw  DAMAon   (t  132*)— Pkbsonai.  lNjmix»- 

ElZCBSSIVI  DAVAOBa. 

Plaintiff  when  injured  was  37  years  old, 
•nmittg  from  |95  to  |100  per  month,  asd.wRs 
jgradnally  advancing  in  defendant's  employ.  Be 
was  struck  by  a  switch  stand  while  boanlln^  a 
caboose,  was  thrown  upon  the  track,  the  cars 
ninning  over  his  left  Ice  snd  right  foot,  neees- 
■itatinK  amputation  of  Qie  left  leg  three  inches 
above  the  knee  and  three  toes  of  his  iiight  foot. 
He  grew  weaker  physically,  and  lost  from  15  to 
18  iKmnda.  An  artificial  leg  could  be  won  at 
timea,  but  it  irritated  the  stump  and  made  it 
sore.  His  right  foot  pains  him  severefy  U  he 
rests  his  weight  on  it  for  any  length  of  fime. 
Beld,  that  $20,000  damages  was  not  so  great 
a»  t»  evidence  -passion'  or  prejndice. 
_[Ed.  Note^-For  other  cases,  see  DamagesL 
Cent  Dig.  «  380,  381;   Doc  Dig.  I  132.*] 

A  Appbai.  and  Ebbob  (|  lOeO*)  —  Bxvrw — 

HAB1II.B8S  (BBBOB-i-ABSUmNX  OF   COONMX. 

Argument  of  counsel  in  a  personal  Injui^ 
action  against  a  railroad,  referring  to  the  fact 
that  defendant  had  removed  the  case  to  the  fed- 


eral' oonrt,  and  tbht  tttt'Ctfealt  Court  Of  A» 
peals  had  remaiided  It  to  the  state  court,  while 
impiDper,  'waia  not  reversible  error,  where  the 
jurors  already  knew  that  the  case  had  been  19- 
nwved^.and  the  court  in  its  instruction  bound 
the  jury  to  return  their  veidiet  upon  the  evi- 
dence and  I^ir. 

[Ed.  Note.— For  other  cases,  see  Appeal  anl 
Error,  Cent  Dig.  i  4135 ;   Dec  Dig.  i  1060.*] 

7.  Masteb  ahd  Sebvart  (|  288*)— Injdbt  to 
Sebvant  —  Actions  —  QubstioR  »ob  Jubt— 

AUTHOBITT  OT  SEBVAHT. 

In  an  action  bjr  a  servant  against  a  railroad 
company  for  injuries  from  being  struck  by  a 
switch  stand  while  boarding  a  car,  whether  a 
yardmaster  and  trainmaster  liad  authority  to 
promise  plaintifC  to  repair  the  switch  stand  so 
as  to  bind  defendant,  whether  plaintiff  notified 
them,  and,  if  so,  whether  they  promised  to  re- 
pair, held,  under  the  evidence,  for  the  jury. 
.  [lid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  106&-1088;  Dec  Dig.  i 
288.*] 

8.  Mabtbb  and  Sebvaitt  (f  221*)— DrarBCTfr^ 

PBOUISE  TO    REFAIB— DELEOATtON    OF    MAB- 

zxr'b  Ddtt. 

Where  a  servant  is  hired  by  those  with  ao* 
thority  to  employ  men  for  the  master,  and  con* 
sequently  with  power  to  promise,  on  behalf  of 
the  master  to  repair  defective  machinery,  and 
they  are  notified  of  a  defect  by  him  and  promise 
to  repair,  but  neglect  it,  and  the  servant  rely- 
ing thereon  continues  at  woi^  and  is  injured,  the 
master  is  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  63&-647;  Dec  Dig.  i 
221.*] 

9.  Tbiai.  (I  280*)— iNSTBtjcnoRS— Issues  Gov- 

EBED   BT  OHABQES  OiVER. 

Where  charges  given  fulljr  eover  the  law.  in 
accordance  with  the  issues  raised  by  the  plead* 
ings  and  evidence,  the  refusal  of  another  charge 
h  not  error. 

[Ed.  Note.— For  other  cases,  see  Tifal,  Cent 
JMg.  U  6S1-«S»;    Dec  Dig.  |  260.*] 

10.  MabtEB  ARb  SXBVART  (|  SMS*)— RTrUB  POB 

GKfVBBRicERX  or  Sebvarts  —  NoN<;wsKBV|' 

ANCE. 

Where  a  railroad  company  enactM  a  rule 
regarding  the  boarding  of  moving  cars,  which 
rule  was  universally  disregarded  by  servants  to 
the  knowledge  of  the  company,  and  not  .enforced 
by  the  railroad  company,  the  company  conld  not 
avoid '  liability  flbr  injuries  to  a  servant  while 
mounting  a  moving  car  because  of  his  diategOd 
of  the  rule, 

[Ed.  Note.— For  other  cases,  tee  Master  and 
Servant,  Cent  Dig.  |  763;   Dec  Dig.  {  243.*] 

U.  Tbial  (I  267*)— iRSTBUCTioNS— MooinoA- 

'   TIOW. 

A  court  may  refuse  to  give  a  partially  er* 
loneous  instruction,  and  may  so  modify  it  as  to 
conform  to  the  pleadings;  and,  where  in  an  iar 
jury  action  against  a  railroad  company  the  com.- 

£laint  alleged  ttut  plaintiff  was  injured  by  strik- 
ig  a  switch '  stand,  and  the  answer  denied  it,  a 
charge  that  if  plaintiff  attempted  to  board  d*- 
fendant's  cabooi^,  missed  his  nandhold .  thereon 
or  footing  upon  the  step,  and  bv  reason  thereof 
fell  "or"  was  dragged  along  the  track,  and  there- 
after fell  "or"  struck  the  switch  stand,  defend- 
ant should  recover,  was  properly  modified  te 
state  that  if  plaintiff  attempted  to  board  defend 
ant's  car  "ana"  missed  his  handhold  thereon  or 
hte  footing  upon  the  step  and  by  reason  thereof 
fell  or  waa  dragged  along  the  track,  and  ther»- 
after  fell,  and  the  fall  resulted  in  his  iitjuiy, 
defendant  i4>0Qld  recover. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  668-670;   Dec.  Dig.  {  287.*] 
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12.  Tbui.  a  280*)— IiiarBOonoRa— RxQinwii 

COTEBED  BT  OHABOCB  GITBH. 

Regneats  eoreied  by  ehariw  given  an  piop- 
•rly  lefuBed. 

[Bd.  Note.— For  other  cuei,  M*  Trial,  Cent 
Die.  f  651;  Dec.  Die.  >  26a*] 
IS.  Appeal  ai»d  £)bbob  (i  1002*)— Review- 

Yebdict  on  GoRFLtcnno  Evidence. 

A  verdict  en  conflicting  evidence  ahould  not 
be  diatnrbed,  onleia  there  u  a  clear  pieponder* 
ance  ot  evidence  against  it,  or  the  court  can  say 
that  the  jai7  was  swayed  by  improper  motives 
from  rwidering  a  jast  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Gent  Dig.  |  3986 ;  Dee.  Dig.  I  1002.*] 

14.  APPEAI  AND  Ebbob  (I  027*)-Beview— E»- 

F08AL  OF  Nonsuit. 

In  considering  the  giantlng  or  refasing  of 
a  motion  for  nonsuit,  the  appeTlate  court  must 
take  as  proved  every  fact  which  plaintiff's  evi- 
dence tends  to  prove  and  which  is  essential  to 
his  recovery,  and  every  inference  of  fact  that 
can  be  legitimately  drawn  therefrom,  and  give 
plaintiff  the  benefit  of  all  legal  preanmptioni 
arisiDg  from  the  evidence. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Arror.  Cent  Dig.  |  8748;    Dee.  Dig.  I  927.*] 

19.  NSQUOENOE  ({  1S6*)— TaKINO  GA8B  FBOX 
JmT— GONTBIBrTOBY  Neolioencb. 

An  injury  case  should  not  be  withdrawn 
from  the  jury  when  reasonable  men  might  fairly 
differ  on  questions  of  fact  whether  plaintiff  was 
gnil^  of  contributory  negligence,  and  the  concln- 
iion  that  follows  as  matter  of  law,  unless  the 
testimony  is  so  concloaive  a*  to  compel  the  court 
to  set  aside  a  contrary  verdict' 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Oent  Dig.  i  888 ;   Dea  Dig.  f  180.*] 

Appeal  from  District  Court,  Humboldt 
County. 

Action  by  Robert  H.  Borch  against  the 
Southern  PacUc  Company.  Judgment  for 
plaintiff,  and  defendant  appealai    Afllrmed. 

.  Ony  V.  Slump  and  B.  M.  Bagley,  for  ap- 
pelant H.  K.  IfacUiUan  and  H.  H.  Hen- 
derson, for  respondent 

8WEENBT,  J.  Tbla  la  an  action  Instituted 
March  24,  1906,  In  the  district  court  of  the 
Fifth  Judicial  district,  in  and  for  the  county 
•f  Humboldt,  for  the  recovery  of  $26,700 
damages  for  personal  injuries  sustained  by 
plalntifl  while  In  the  employ  of  the  defend- 
ant In  its  railroad  yards  at  Winnemucca, 
Ner.,  as  a  yard  switchman,  on  October  26, 
1S08,  at  which  time  plaintiff  sustained  In- 
juries necessitating  the  amputation  of  his 
Itf  t  leg  three  inches  above  the  Icnee  and  diree 
toes  of  his  right  foot  The  trial  of  the  cause 
before  a  Jury  at  Winnemucca  on  December 
28,  1907,  resulted  in  a  verdict  for  the  plain- 
tiff for  $20,000  damages.  A  motion  for  a 
sew  trial  was  demanded  and  denied,  and 
from  the  order  denying  the  motion  for  a 
new  trial  defendant  appeals  on  many  grounds, 
which  we  will  hereinafter  consider. 

Plaintiff  contends  that,  while  attempting 
to  board  the  front  end  of  a  caboose  backing 
toward  him,  he  was  struck  by  a  defective 
switch  stand,  and  knocked  from  the  step  of 
the  caboose  under  the  wheels.    The  defend- 


ant dmies  that  irialntUt  was  knocked  off 
the  caboose  by  coming  In  contact  with  the 
switch  stand,  and  contends  that  he  did  not 
hit  the  switch  stand  until  after  falling  from 
the  caboose,  which  he  attempted  to  board, 
thereby  relieving  tlie  defendant  of  any  r» 
sponsibility,  by  reasoa  of  tlie  accident  being 
caused  by  the  plaintitrs  fault  and  negligence 
In  order  to  maintain  this  action  plaintiff  al- 
leged, first,  that  he  was  in  the  «nploy  of  the 
defendant  as  a  switchman  in  its  Winnemucca 
railroad  yards;  second,  that  he  was  injured 
In  the  course  ct  his  employmmt  by  a  de- 
fective switch  stand  In  the  yard;  third,  that 
the  defendant  was  notified  of,  and  bad  prom- 
ised to  repair,  the  defect  in  the  switch  stand: 
fourth,  that  plaintiff,  relying  on  the  promise 
of  the  defendant  to  repair  the  defective 
switch  stand,  contlDned  In  the  employ  of  the 
defendant;  fifth,  ttiat  the  defendant  did  not 
keep  its  promise  to  repair;  and,  sixth,  that 
the  defect  In  the  switch  stand  was  the  proxi- 
mate cause  of  bis  injuries.  The  defendant 
admitted  that  plaintiff  was  tn  its  employ  as 
a  yard  switchman  at  the  time  of  the  acci- 
dent, bat  denied  that  he  was  injured  by  a 
defective  switch  stand,  or  that  there  was  any 
defective  switch  stand  In  its  yards;  denied 
any  promise  to  repair;  dwied  tint  plaintiff 
had  suffered  any  Injmrles  dne  to  the  negli- 
gence of  the  defendant;  alleged  that  the  roles 
of  the  company  required  all  employte  to  r»- 
port  to  the  snperlntendoit  any  defect  in  th* 
oonstmctlon  of  the  yard  tra<ta  whereby  any 
accident  might  happen  to  the  employes,  and 
further  alleged  that  the  proximate  cause  of 
the  plaintilTs  injuries  was  his  failure  to  se- 
cure a  firm  handhold  on  the  caboose  wbito 
the  caboose  was  In  motion,  -and  thereby  loat 
his  balance,  was  thrown  under,  and  run  over 
by,  the  wheels  of  the  caboose.  The  issues 
being  thus  made,  the  parties  went  to  trial, 
and  after  a  warmly  contested  salt  npost 
many  Interesting  and  Important  points  at 
law  and  fact,  raised  and  ably  pressed  and  re- 
sisted by  counsel  on  both  sides,  and  a  mass 
of  conflicting  testimony  for  and  against  the 
issues  as  contended  for,  th»  jory  arrived  at 
a  verdict  in  f aror  «t  tiie  plaintiff. 

As  to  the  important  Issues  of  fact  sabmit- 
ted  to  the  jury  on  which  the  liability  of  the 
defendant  was  established,  this  court,  after 
a  careful  examination  of  the  testUnony  ad- 
duced. Is  of  the  opinion  that  there  is  sufB- 
dent  substantial  evidence  In  the  record  to 
support  the  verdict  of  the  Jory,  and.  la 
harmony  with  the  well-settled  nde  establMh- 
ed  in  tbls  court  In  the  recent  ease  ot  Mur- 
phy ▼.  Boutbem  Padflc  Company,  Si  Ner. 
— ,  101  Pao.  822,  and  ssany  other  GMas» 
that  where  there  is  a  substantial  conflict  of 
testimony  upon  any  material  Issue,  the  ver- 
dict will  not  be  set  aside  we  prefer  to  fol- 
low rather,  than  to  establish,  a  new  nde. 
The  evidence  touching  on  the  material  aad 
vital  points  involved  we  will  consider  later. 


*For  eUier  < 
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ond  dnrlnc  ttm  contae  of  the  opinion,  and 
will  proceed  to  consider  and  paaa  iqwn  the 
errors  aiBlgned  and  relied  on  by  connael 
(or  the  defendant  In  the  order  In  which  they 
bare  presented  them. 

1.  Appellant  assigns  as  Its  first  error  that 
the  court  erred  In  denying  the  challenge  of 
defendant  to  Juror  Nofslnger,  npoo  the 
(round  that  the  examination  dlsdosed  a 
frame  of  mind  wherein  the  juror  said  that 
the  crippled  condition  of  the  plaintiff  cre- 
ated in  his  mind  a  feeling  that  would  canse 
blm  to  lean  towards  the  plaintiff  and  against 
file  defendant  This  challenge  was  made 
under  snbdlylslon  7  of  section  184  of  our 
ClTil  Practice  Act  (Oomp.  Laws,  I  S2SS>\ 
That  section  provides:  "Challenges  for  cause 
may  be  taken  on  one  or  more  of  the  following 
groonda:  *  *  *  (T)  The  existence  of  a 
state  of  mind  in  the  Juror  evincing  enmity 
against  or  bias  to  or  against  either  jMrty." 
In  the  light  of  this  ground  for  Challenge^ 
let  us  examine  the  testimony  of  Jnrw  Nof- 
singer  on  his  voir  dire,  and  see  if  he  so  dis- 
qualified himself  as  to  bring  himself  within 
the  pale  of  a  disqualified  Juror:  "Q.  Have 
you. reached  any  opinion  that  concerns  the 
merits  of  the  case  that  would  take  evidence 
to  remove  it?  A.  No,  sir.  Q.  Yon  are  en- 
tire onblaaed  and  unprejudiced?  A.  Tee, 
•ir.  Q.  Are  you  acquainted  with  Mr.  Bnrch? 
A.  I  am  not  Q.  Wtil,  are  you  acquainted 
with  Mr.  Bnmey?  A.  Whom?  Q.  Mr.  Bur- 
ney?  A.  No,  irir.  Q.  Are  yon  acquainted 
with  Mr.  KIttoT  A.  Yes,  sir.  •  •  •  Q. 
Do  you  know  of  any  reason  why  yon  should 
not  Bit  on  this  Jury?  A.  No,  sir;  I  do  not 
know  of  any.  *  •  •  Q.  You  know  the  de- 
fendant la  a  corporation?  A.  Yes,  sir.  Q. 
Have  you  any  prejudice  at  all  against  cor- 
pMHtiona  In  general?  A.  No,  sir.  Q.  Have 
yon  any  prejudice  or  feeling  against  the 
Sontbem  Pacific,  this  defendant  for  any 
cause?  A.  No,  sir.  Q.  If  taken  as  a  Juror, 
would  the  Southern  Pacific  stand  equally  as 
wen  with  you  as  the  plalntiil,  who  is  an  in- 
dlvidnal?  A.  I  think  so.  Q.  Then  you  are 
canscions  of  no  feeling  or  prejudice  that 
would  cause  you  to  lean  against  the  defend- 
ant If  taken  as  a  Juror?  A.  No,  sir.  Q. 
Would  the  fact  that  the  plaintiff  to  this  ac- 
ticm  lost  his  leg,  and  his  foot  was  injured, 
create  any  sympathy  in  your  mind  that 
would  lead  you  to  lean  towards  him  and 
against  the  company  at  the  trial  of  this 
case?  A.  It  might  Q.  It  might?  A.  Tes, 
sir.  Q.  You  naturally  have  a  sympathy  for 
a  man  in  this  condition?  A.  Yes,  sir.  Q. 
And  you  feel  that  that  sympathy  would  in- 
fluence your  mind  In  case  you  were  taken  as  a 
Juror?  A.  Well,  I  don't  think  It  would.  Q. 
Too  dont  think  it  would?  A.  No,  sir.  Q. 
Of  coarse  we  would  like  to  know.  A.  It 
would.  Q.  What  say?  A.  It  would.  Q.  It 
would?  A.  Tes,  sir.  Q.  Toa  could  not  then 
entirely  disabuse  your  mind  of  that  fact? 
A.  Mo,  Sir.    Q.  You  would  go  into  tliat  box 


wffh  a  feeling  of  sympatUy  tmi  friendliness 
towards  the  plaintiff  owing  to  bis  oondi* 
tlon  that  would  influence  your  mind  In  mak- 
ing vp  your  v»dict  If  you  were  taken  as 
a  Juror?  A.  Yes,  sir.  Q.  Are  yon  firmly 
convinced  of  that,  that  you  are  settled  in 
your  opinion?  A.  Well,  no,  sir;  I  am  not 
I  could  not  say  that  I  am  firmly  convinced, 
but  I  believe  It  would.  Q.  Still  you  have 
In  your  mind  that  feeling  now?  A.  Yes,  sir. 
Q.  Strong  enough,  is  it  you  are  as  to  that 
Impression?  A.  Yes,  sir.  Q.  That  your  sym- 
pathy for  his  condition  would  Influence  you 
In  this  matter  in  case  yon  are  taken  as  a 
Juror?  A.  Yes,  sir;  it  would.  Q.  Then  I 
wonld  take  it  in  a  measure,  and  the  way 
that  Is,  that  you  would  lean  against  the 
defendant  owing  to  his  unfortunate  condi- 
tion? A.  I  don't  know  as  It  would  be  ex- 
actly against  the  defendant;  it  perhaps 
would— yes,  sir.  Q.  It  wonld  be  against  the 
defendant  and  in  favor  of  tibe  plaintiff?  A. 
Yes,  sir.  Q.  Yon  feel  conscious  in  that  do 
you?  A.  I  do.  Judge  Mack:  We  chal- 
lenge the  Juror  for  cause  under  the  seventh 
subdivision  of  the  section  we  read  yester- 
day. Mr.  Henderson:  I  would  like  to  ask 
one  question.  Supposing  the  evidence  in  this 
case  would  show  that  the  plaintiff  himself 
was  negligent  and  that  the  company  was 
not  to  blame  at  all,  would  you  say  that  that 
sympathy  for  the  plaintiff  would  overdo 
what  the  evidence  showed?  A.  I  dont  know 
whether  it  wonld  or  not  Q.  You  think  you 
would  be  guided  entirely  by  the  evidence? 
A.  Yes,  sir.  Q.  And  you  could  a  true  and 
Just  verdict  render  according  to  the  evi- 
dence? A.  Yes,  sir.  Q.  And  if  the  evidence 
should  be  against  the  plaintiff,  yon  could 
bring  in  a  verdict  for  the  defendant?  A. 
Yes,  sir.  Q.  Now,  if  you  were  called  as  a 
Juror  in  this  case,  would  you  put  aside  that 
feeling  of  sympathy,  and  trj  it  upon  the  evi- 
dence, and  the  instructions  of  the  court? 
A.  I  would.  Q.  And  render  your  verdict  ac- 
cordingly? A.  Yes,  sir.  Mr.  Henderson:  We 
deny  the  challenge.  The  C!ourt:  The  chal- 
lenge is  on  the  ground  that  there  is  a  preju- 
dice already  existing?  Judge  Mack:  Preju- 
dice towards  one  and  in  favor  of  the  other. 
The  Conrt:  (Q.)  Yon  think,  Mr.  Nofslnger, 
that  the  plaintiff  in  this  case  is  considerably 
injured,  and  crippled  for  life;  do  you  think 
that  would  have  any  influence  over  you  in 
rendering  your  verdict?  A.  I  don't  think  it 
would.    The  Court:   Challenge  denied." 

A  careful  study  of  the  questions  pro- 
pounded and  answers  given  by  the  Juror, 
which,  it  la  alleged,  disqualifies  blm,  read 
in  connection  with  the  entire  examination, 
which  should  always  be  done  before  passing 
ui>on  the  qualification  of  a  Juror,  leads  ua 
to  the  conclusion  that  the  Juror  was  not  dia- 
qnallfled.  It  Is  apparent  to  us  that  what  the 
Juror  was  trying  to  express,  as  indicated 
by  his  answers,  as  influencing  the  mind  of 
the  juror  toward  a  verdict  In  favor  of  the 
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pl&mtlff  waa  that  he  entertained  a  feeHng 
of  brotherly  sympatby  toward  the  plaintiff 
because  of  his  misfortune,  which  Is  not  at 
all  unnatural,  and,  In  fact,  would  be  unnat- 
ural If  otherwise,  but  that  notwithstanding 
this  sympathy  which  he  entertained  for  the 
plaintiff,  he  could  put  aside  any  such  feeling 
of  sympathy,  and  try  the  case  upon  the  evi- 
dence and  the  instructions  of  the  court. 
The  examination  discloses  to  our  mind  that 
be  did  not  thoroughly  comprehend  the  an- 
swers be  was  making  to  defendant's  counsel, 
which  they  assert  disquallfles  him,  and  tnts 
is  evidenced  by  his  answers  to  both  counsel 
for  the  defendant  and  plaintiff,  and  the 
court,  after  he  thoroughly  comprehended 
what  was  legally  required  of  him  In  the 
discharge  of  bis  duty  as  a  Juror.  No  place 
In  the  examination  of  this  Juror  did  he  testi- 
fy that  he  could  not  do  his  duty  in  a  fair 
and  Impartial  manner  toward  both  the  plain- 
tiff and  defendant,  but  repeatedly  stated 
that,  if  accepted  as  a  Juror,  If  the  evidence 
warranted  a  verdict  against  the  plaintiff,  he 
would  bring  In  a  verdict  for  the  defendant; 
would  pot  aside  any  feeling  of  sympathy  he 
entertained  for  the  plaintiff,  and  render  a 
true  and  Just  verdict  according  to  the  evi- 
dence and  under  the  instructions  of  the 
court 

The  Supreme  Court  of  California,  in  the 
case  of  FIttB  V.  Southern  Pacific  Co.,  which 
was  an  action  against  the  railroad  company 
for  damages  for  Injuries  sustained.  In  com- 
menting upon  the  qualification  of  a  Juror 
who  had  long  been  In  the  employ  of  the  rail- 
road, but  bad  ceased  his  employment,  and 
who  stated,  in  effect,  that  because  of  his 
past  association  with  the  railroad  he  knew 
that  many  of  this  character  of  cases  against 
the  railroad  were  caused  through  the  care- 
lessness of  the  employes  tbemselres,  and 
therefore  his  sympathies  were  with  the  rail- 
road, said:  "It  is  true  that  a  general  ab- 
stract bias  which  a  Juror  may  entertain  to 
a  class  of  litigation  will  not  of  itself  dis- 
qualify him  from  trying  a  cause,  when  It 
appears  that,  notwithstanding  he  entertains 
that  feeling,  he  can  set  It  aside,  and  can  and 
will  fairly  and  Impartially  decide  the  par- 
ticular case  solely  upon  the  evidence  and 
the  instructions  of  the  court."  149  Cal.  310, 
86  Pac.  710,  117  Am.  St  Rep.  130;  Baker  v. 
Borello,  136  Cal.  166,  68  Pac.  591;  Grayblll 
V.  De  Toung,  146  Cal.  422,  80  Pac.  618.  And, 
analogously  to  the  reasoning  of  this  rule 
laid  down  by  the  Supreme  Court  of  Cali- 
fornia, we  believe  it  is  proper  to  state,  as 
a  correct  rule  In  oases  of  this  character,  re- 
garding the  general  abstract  bias  which  a 
Juror  may  entertain  when  he  expresses  a 
sympathy  for  the  plaintiff  because  of  his 
unfortunate  condition  by  reason  of  an  acci- 
dent but  believes  and  positively  states  that 
he  can  set  aside  any  sympathy  which  he  en- 
tertains toward  plaintiff,  and  render  a  true 
and  Just  verdict  on  the,  evidence  at  the  trial 
and  the  Instructions  as  given  by  the  court 


that  «  general  e^remlon  of 'sympathy  for 
a  plaintiff  In  this  class  of  cases,  sncb  as  dis- 
closed by  the  above  examination,  would  not 
be  sufficient  to  disqualify  him  as  a  Juror 
under  the  exception  proposed.  The  Supreme 
Court  of  the  United  States,  In  the  case  of 
Reynolds  t.  U.  S.,  said:  "The  theory  of  the 
law  is  that  a  Juror  who  has  formed  an  opin- 
ion cannot  be  Impartial.  Every  opinion 
which  he  may  entertain  need  not  necessarily 
have  that  effect  •  •  •  It  is  clear,  there- 
fore, that  upon  the  trial  of  the  issue  of  fact 
raised  by  a  challenge  for  soch  cause  the 
court  will  practically  be  called  d))on  to  de- 
termine whether  the  nature  and  strength 
Of  the  opinion  formed  are  such  as  in  law 
necessarily  to  raise  the  presumption  of  par- 
tiality. The  question  thus  presented  is  one 
of  mixed  law  and  fact  and  to  be  tried,  ob 
far  88  the  facts  are  concerned,  like  any  oili- 
er issue  of  that  character,  upon  the  evi- 
dence. The  finding  of  the  trial  court  upon 
that  issue  ought  not  to  be  set  aside  by  a  re- 
viewing court  unless  the  error  is  manifest" 
98  U.  S.  145,  25  L.  Bd.  214.  The  Supreme 
Court  of  Nevada,  in  the  case  of  State  ▼. 
Simas,  in  considering  a  similar  question  to 
the  one  now  under  consideration,  said:  "The 
Jurors  being  examined  in  the  presence  of 
the  Judge  of  the  trial  court,  and  subject  to 
his  observation  and  examination,  and  the 
Judge  In  most  Instances  being  personally  ac- 
quainted with  the  Jurors,  where  there  Is  not 
a  dense  population  from  which  the  Jurors 
are  summoned,  his  Judgment  as  to  the  qual- 
ification of  the  Jurors  la  entitled  to  great 
weight,  and  should  not  be  overruled  by  the 
appellate  court,  unless  it  Is  clearly  manifest 
that  he  has  erred  in  his  rulings  upon  the 
challenge  interposed.  It  devolves  upon  the 
appellant  to  affirmatively  and  clearly  show 
error."  26  Npv.  451,  82  Pac.  246.  Viewed  in 
the  light  of  these  opinions,  we  believe  the 
trial  court  properly  denied  the  challenge  for 
cause  to  the  Juror  Nofsinger.  This  Juror, 
however,  was  later  peremptorily  excused  from 
the 'jury,  and  was  not  one  of  the  12  Jurors 
who  tried  this  cause  and  unanimously  agreed 
on  this  verdict.  It  Is  well  settled  by  this  and 
other  courts  that,  even  though  the  court 
erred  in  denying  a  challenge  for  cause,  if 
the  complaining  party  peremptorily  chal- 
lenges the  Juror  complained  of,  and  he  is 
excused,  and  the  complaining  party  has  per- 
emptory challenges  remaining,  even  if  error 
were  committed  by  the  trial  court  in  denying 
a  challenge  for  cause,  the  peremptory  chal- 
lenging and  excusing  of  the  same  Juror  cures 
the  error  committed,  and  would  be  deemed 
error  without  injury.  Fleraon  v.  Savage 
Mln.  Co.,  S  Nev.  157;  State  v.  Raymond,  11 
Nev.  98;  1  Thompson  on  Trials,  f  115;  State 
V.  Hartley,  22  Nev.  842,  40  Pac.  372,  28  I* 
R.  A.33. 

In  the  present  case  it  Is  urged  that  the 
defendant  was  obliged  to  use  one  of  Its  per- 
emptory cballQages  on  the  Juror  complained 
of,  thereby  depriving  it  of  the  right  to  ex- 
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erdse  Its  f  ill  quota  of  peremptory  challenges 
upon  objectionable  jurors,  and  that  there 
was  one  objectionable  jnror  on  the  jury 
'Whom  It  'would  have  peremptorily  challeng- 
ed had  It  not  been  obligated  to  exercise  one 
of  its  peremptory  challenges  on  Juror  Nof- 
Blnger,  and  bad  no  peremptory  challenges 
remaining.  We  brieve  if  the  challenging 
for  cause  liad  not  been  properly  denied  by 
the  court,  that,  under  the  circumstances  in 
the  present  case,  it  vrould  have  been  reversi- 
ble error  to  have  forced  the  defendant  to 
use  a  peremptory  challenge  In  getting  the 
objectionable  Juror  off  the  panel,  thereby  ex- 
hausting all  of  Its  peremptory  challenges  and 
depriving  it  of  the  substantial  right  to  have 
used  the  challenge  on  any  other  juror  who 
might  have  been  objectionable  to  It.  Hub- 
bard V.  RuUedge,  57  Miss.  12,  citing  3  Black- 
stone's  Com.  363;  2  Graham  &  Watterman's 
New  Trials,  245  et  seq. ;  State  v.  Fourchy, 
51  La.  Ann.  228,  25  South.  109;  State  y. 
Brown,  15  Kan.  400;  People  y.  McQuade, 
110  N.  T.  284,  18  N.  E.  156,  1  Ifc  R.  A.  273; 
C,  R.  I.  &  P.  Ry.  Ck).  y.  Downey,  85  111.  App. 
179;  People  y.  Casey,  96  N.  T.  123;  Ward 
T.  State,  102  Tenn.  734,  52  S.  W.  996;  Dow- 
dy V.  Com.,  9  Grat  (Va.)  727,  60  Am.  Dec. 
322;  Fletcher  y.  Crist,  139  Ind.  126,  38  N. 
E.  472;  State  y.  Rutten,  13  Wash.  203,  43 
Fac.  30;  Hartnett  y.  State,  42  Ohio  St.  568; 
Thurman  v.  State,  27  Neb.  628,  43  N.  W. 
404;  Miller  y.  State,  29  Neb.  445,  45  N.  W. 
461;  Theteen  y.  Johns,  72  Mich,  291,  40  N. 
W.  727;  Polk  y.  State,  45  Ark.  165;  Hunt- 
ley y.  Territory,  7  Okl.  00,  54  Pac.  314;  State 
y.  McQualge,  6  8.  C.  429;  Dolan  y.  U.  S.,  116 
Fed.  578,  54  C.  O.  A.  34;  tj.  S.  y.  Schneider, 
21  D.  C.  387;  People  y.  Weil,  40  Cal.  268; 
Grand  Lodge  y.  Taylor  (Colo.)  99  Pac.  570; 
Robinson  y.  Randall,  82  III.  521;  RaUway 
Company  ▼.  Chance,  57  Kan.  40,  45  Pac.  60; 
Houghton  y.  Mkt  St.  Ry.  Co.,  1  Cal.  App. 
681,  82  Pac.  972.  Of  course,  if  defendant  had 
exercised  all  its  peremptory  challenges,  and 
succeeded  In  removing  all  jurors  which  it 
deemed  objectionable,  and  it  was  entirely 
■atlsfied  with  the  jury  as  composed,  and  did 
not  desire  to  exercise  another  peremptory 
challenge,  under  such  circumstances,  though 
error,  it  might  not  be  considered  reyersible 
«Tor. 

2.  Defendant  assigns  as  error  that  the 
damages  awarded  by  the  jury  were  exces- 
Bive,  and  were  given  under  the  Influence  of 
passion  and  prejudice.  The  very  nature  of 
the  proposition  Involved  makes  It  manifest 
to  any  one  who  gives  the  subject  a  moment's 
reflection  that  there  can  be  no  fixed  rule 
MM  to  the  amount  of  damages  a  person  may 
be  entitled  to  In  eases  of  this  character,  and 
that  eyery  case  must  be  considered  sepa- 
lately,  and  all  the  conditions  and  circum- 
stances surrounding  the  accident  and  the 
injured  party  investigated  and  viewed  in  the 
Hgfat  of  the  testimony  given  at  the  trial, 
before  the  amount  of  damages  awarded  an 
Injured  party  can  be  determined  as  being 


Just  or  excessive,  or  whether  the  verdict 
was  influenced  by  passion  or  prejudice. 
This  court,  recognizing  the  solemnity  of  the 
verdict  of  12  Jurors,  to  whom,  under  our 
system  of  jurisprudence,  is  awarded  the 
special  province  of  determining  the  amount 
of  compensation  which  should  be  given  a 
plalntift,  has,  very  succinctly  we  believe, 
laid  down  the  proper  rule  for  appellate  courts 
to  follow  In  consideration  of  verdicts,  in 
the  following  language :  "There  being  no  ab- 
solute fixed  legal  rule  of  compensation,  ap- 
pellate courts  ought  not  to  interfere  with  a 
verdict,  unless  It  clearly  appears  that  there 
has  been  such  a  mistake  of  the  principles 
on  which  the  damages  were  estimated,  or 
some  improper  motive  or  bias  indicating 
passion  or  prejudice  upon  the  part  of  the 
Jury."  Soleu  v.  Railway  Co.,  13  Nev.  138^ 
The  same  rule  was  laid  down  by  this  court 
in  Taylor  v.  Nevada,  etc.,  Ry.  Co.,  26  Nev. 
415,  69  Pac.  858,  where  a  verdict  of  (|16,600 
awarded  by  the  jury  was  sustained.  The 
Supreme  Court  of  California,  in  Aldrich  v. 
Palmer,  24  Cal.  616,  speaking  upon  this  ques- 
tion, stated :  "In  actions  for  personal  torts 
the  law  does  not  attempt  to  fix  any  precise 
rules  for  the  measure  of  damages,  but  from 
the  necessity  of  the  case  leaves  their  assess- 
ment to  the  good  sense  and  unbiased  Judg- 
ment of  the  Jury.  Their  verdict,  as  in  all 
other  cases,  Is  subject  to  review  by  the 
court,  but  it  win  never  he  disturbed  unless 
the  amount  of  damages  is  obviously  so  dis- 
proportionate to  the  injury  proved  as  to  jus- 
tify the  conclusion  that  the  verdict  Is  not 
the  result  of  cool  and  dispassionate  considera- 
tion of  the  jury.  •  •  •  Hence  the  courts 
have  always  sparingly  exercised  the  power 
of  granting  new  trials  in  such  cases.  Where 
the  law  furnishes  no  rule  of  the  measure  of 
damages,  their  assessment  is  peculiarly  with- 
in the  province  of  the  jury,  and  the  court 
will  never  interfere  with  the  verdict  merely 
on  tlie  ground  of  excess.  Upon  such  ques- 
tion the  court  has  no  right  to  substitute  its 
opinion  for  that  of  the  jury,  merely  because 
It  happens  to  differ  from  theirs."  Christen- 
sen  y.  Floriston  P.  Co.,  29  Nev.  652,  92  Pac. 
210;  Powell  y.  N.  0.  &  O.  Ry.,  28  Nev.  305, 
82  Pac.  96. 

The  case  under  consideration  was  tried  be- 
fore three  Juries,  each  composed  of  12  men, 
and  in  each  of  the  trials  a  unanimous  ver- 
dict was  returned  In  favor  of  the  plaintiff. 
The  accident  occurred  nearly  six  years  ago, 
and  a  suit  for  the  recovery  of  damages  for 
injuries  sustained  was  first  instituted  in  a 
Utah  court,  wherein  a  verdict  of  $7,000  was 
awarded  the  plaintiff.  This  suit  was  re- 
versed, and  the  action  dismissed  In  the  Utah 
court  without  prejudice.  It  was  thereafter 
r^nstituted  in  the  district  court  of  Hum- 
boldt county,  Nev.,  and  on  motion  of  the 
plaintiff  was  remanded  to  the  federal  court, 
wherein  it  was  tried  before  Judge  Hawley, 
sitting  with  a  Jury,  and  a  verdict  for  $18,000 
returned  In  favor  of  the  plaintiff.    IlilB  trial 
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was  nalllfled  by  the  Circuit  Court  of  Appeals 
on  jurisdictional  grounds  (152  Fed.  168,  82 
C.  C.  A.  34),  and  the  cause  remanded  to  the 
district  court,  wherein  a  verdict  for  $20,000 
In  favor  of  the  plaintiff  was  rendered,  two 
years  after  the  $18,000  verdict.  The  plaintiff 
at  the  time  of  the  accident  was  a  man  37 
years  of  age,  In  the  employ  of  the  defendant, 
earning  from  $95  to  $100  per  month.  The 
evidence  showed  that  he  bad  occupied  sever- 
al positions  for  the  defendant  In  the  repair 
department,  then  as  switchman,  night  switch- 
man, day  switchman,  and  finally  as  foreman 
of  one  of  the  crews,  and  that  be  was  grad- 
ually advancing  in  bis  positions  in  the  em- 
ploy of  the  defendant.  The  evidence  also 
disclosed  that  he  had  temporarily  acted  as 
yardmaster  for  the  defendant 

Plaintiff  testlded  that  he  was  torn  from 
the  calKK>se  and  thrown  down  upon  the  tracl:, 
and  that  the  cars  ran  over  his  left  leg  and 
right  foot,  and  that  be  became  unconscious; 
that  it  ran  over  his  left  leg  Just  below  the 
knee,  and  diagonally  across  the  toes  of  the 
right  foot,  being  the  big  toe  and  the  next 
two  adjoining  it;  that  he  was  picked  up, 
and  put  into  the  caboose,  where  he  remain- 
ed until  he  was  placed  on  one  of  the  pas- 
senger trains,  and  went  to  the  company's 
hospital  in  San  Francisco.  There  his  left 
leg  was  amputated  three  Inches  above  the 
knee,  and  three  toes  of  his  right  foot  were 
also  amputated.  The  amputation  of  the  leg 
above  the  knee  was  about  three  inches  above 
the  knee  Joint.  The  toes  were  all  taken  off 
at  the  l>ody  of  the  foot,  being  the  big  toe 
and  the  next  two  toes  to  it.  He  was  in  the 
hospital  about  four  months.  '  He  further  tes- 
tified that  he  was  not  as  strong  as  he  used 
to  be*  that  he  was  weaker  physically.  "I 
feel  a  decline  falling  upon  me,  and  I  am  not 
able  to  accomplish  anything  as  I  undertake 
to  do  in  the  way  of  work,  or  to  do  anything, 
so  that  I  know  I  am  handicapped  that  way 
physically."  He  weighed  about  15  to  18 
pounds  less  than  at  the  time  of  the  accident 
He  testified  that  he  could  wear  an  artificial 
leg  at  times,  but  that  it  irritated  the  stump 
aud  made  It  sore,  and  that  he  had  to  lay  it 
aside  to  get  relief.  That  when  he  walks  his 
right  foot  pains  him  severely  if  be  is  on  it 
a  while,  and  that  he  has  to  rest  and  relieve 
the  weight  on  it  That  since  his  injury  he 
only  began  to  earn  anything  about  a  year 
prior  to  the  time  of  the  trial,  when  he  se- 
cured a  star  mail  route  running  from  Ogden 
to  Ogden  Valley,  a  distance  of  19  miles  one 
way.  That  bis  contract  figures  for  this  posi- 
tion were  $60  a  month  or  about  $700  a  year. 
.That  he-  is  required  to  have  four  horses  and 
wagon,  running  two  teams  practically,  and 
that  after  feeding  his  horses  and  pay  big  ex- 
penses, etc.,  he  earns  $12  or  $15  a  month  net 
That  be  owns  a  small  place  11^  acres  of 
farming  land,  hay,  and  grain  Just  outside  of 
.Ogden,  from  wblcb  be  derives  about  $150 
p^c.year, 


Dr.  Samuels,  a  witness  for  the  defend- 
ant, and  whose  evidence  had  never  been  In- 
troduced in  any  of  the  former  trials,  testified 
that  he  was  called  to  wait  upon  Burcb,  and 
found  him  lying  upon  the  floor  of  the  ca- 
boose at  the  depot.  That  his  left  leg  was 
crushed  from  the  ankle  to  the  knee.  That 
the  muscles  were  torn  completely  loose  from 
the  bone  of  the  left  leg.  The  flesh  was 
broken  open,  and  the  wbole  business  was 
lacerated  and  torn  to  pieces;  all  Injured, 
torn,  and  lacerated  and  full  of  cinders. 
That  there  were  shreds  of  flesh  there.  He 
was  bleeding  moderately.  That  the  more 
laceration  there  is  the  less  chance  there  will 
be  for  a  hemorrhage.  That  he  removed  bis 
clothing,  dressed  the  leg,  washed  all  the 
cinders  out;  the  cinders  being  mixed  with 
dirt  That  there  was  plenty  of  roadbed  in 
the  leg.  He  used  hot  water  and  bichloride 
of  mercury,  and  cotton  for  a  sponge,  allow- 
ing the  water  to  run  over  the  injury.  He 
also  used  a  swab  to  swab  out  whatever  dirt 
he  could,  and  after  cleaning  it  he  dressed  It, 
and  applied  a  rubber  bandage  above  the 
knee  to  control  the  hemorrhage  and  prevent 
any  further  bleeding.  The  right  foot  was 
crushed,  and  be  treated  that  precisely  as 
be  did  the  leg,  having  bad  the  shoe  and 
stocking  removed.  That  the  right  foot  was 
crushed  so  badly  that  he  told  a  bystander 
and  the  plaintiff  that  there  was  no  possi- 
bility of  saving  the  foot  That  opinion  w«» 
formed  from  the  condition  of  the  foot  at  the 
time.  There  was  some  shock,  and  plaintiff 
was  suffering  pain,  and  he  gave  him  some 
medicine  to  relieve  the  pain,  but  that  while 
he  was  dressing  the  wounds  plaintiff, had  no 
medicine,  and  that  he  undoubtedly  suffered 
patn  even  after  the  leg  was  taken  off. 

In  passing  upon  this  same  point  urged  by 
appellant  against  the  $18,000  Judgment  ren- 
dered in  the  circuit  court.  Judge  Hawley,  In 
denying  the  motion  for  a  new  trial,  said: 
"It  must  be  admitted  that  the  Jui^  were  ex- 
ceedingly liberal  in  the  amount  of  damages 
allowed  and  marched  up  near  the  border  line; 
but  I  do  not  feel  authorized  to  say  that  the 
amount  is  so  excessive  as  to  Indicate  pas- 
sion or  prejudice  on  the  part  of  the  Jury, 
which  seems  to  be  the  only  ground  that  gives 
authority  for  the  court  to  Interfere  with  the 
amount  of  a  verdict"  Burch  v.  Southern 
Pacific,  145  Fed.  443.  There  Is  a  line  of  au- 
thorities which  support  the  following  rule 
stated  in  3  Cyc,  at  page  355,  in  the  follow- 
ing language:  "As  a  general  rule  after  two 
or  more  successive  and  concurring  verdicts, 
the  appellate  court  will  be  strongly  disin- 
clined to  interfere  with  the  last  verdict,  and 
findings  under  such  circumstances  are  usual- 
ly accepted  as  final  If  the  evidence  Is  con- 
flicting, and  there  are  any  tending  to  sap- 
port  the  verdict,  unless  it  la  plain  tliat  the 
verdict  is  founded  on  evidence  which  -does 
not  tend  to  prove  a  material  fact  neoeesary 
to  a  recovery,  or  la  In  valuable,  dlsfegard  of 
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the  erldence."  Todd  v.  Deroeree,  15  Colo.  €8, 
2i  Pac.  TiGS ;  Browns  t.  Lutln,  16  C!olo.  App. 
2G3,  ei  Pac.  674;  Egbers  v.  Egbers,  177  lU. 
82.  52  N.  E.  2S5:  JackBonvlIle  Ry.  ▼.  Neff,  36 
na.  584.  18  Soutb.  7C5;  Windsor  y.  Grulse, 
70  Ga.  635,  7  S.  E.  141;  Davis  t.  Smith,  80 
Ga.  263;  Graver  v.  DI:ton,  85  111.  App.  78; 
Chi.  Ry.  V.  Kelly.  80  111.  App.  675;  HUl  v. 
Babras,  158  III.  314,  41  N.  E.  912 ;  Peacocke 
T.  Mauck,  42  Ind.  478;  Ross  v.  Ross,  5  B. 
Mod.  (Ky.)  20;  Megular  v.  Feslar  (Ky.)  42  S. 
W.  920;  Haycroft  v.  Walden,  14  Ky.  Law 
Rep.  892;  Louisville  Ry.  v.  Connelly  (Ky.)  7 
S.  W.  914;  Woinack  v.  Fudikar,  47  La.  Ann. 
33.  16  Soutb.  645 ;  Bowman  v.  Flower,  11  La. 
513:  Brownell  v.  Fuller,  60  Keb.  558,  83  N. 
W.  669;  Mo.  Pac.  Ry.  Co.  v.  Fox,  60  Neb. 
531,  83  N.  W.  744;  Archer  v.  N.  X.  B.  R. 
Co.,  106  N.  T.  580,  13  N.  E.  318;  Cole  v.  Fall 
Brotik  Coal  Co.,  87  Hun.  584,  34  N.  Y.  Supp. 
572;  Ry.  Co.  v.  Waldhaur,  84  Ga.  706,  11 
&  E.  452;  McNeil  v.  Lyons,  22  R.  L  7,  45 
Atl.  739 ;  Duggitn  v.  Oole,  2  Tex.  331 ;  Dais- 
ley  v.  Dun  (C.  C.)  107  Fed.  218;  Russ  v. 
Steamboat  War  Eagle,  14  Iowa;,  303;  Peoriiv 
etc..  Ry.  Co.  V.  Rice,  40  111.  App.  60;  Holmes 
T.  Jones,  69  Hun,  346,  23  N.  Y.  Supp.  631; 
Johnson  v.  Hannaban,  3  Strob.  (S.  C.)  425; 
Giese  V.  Schultz.  09  Wis.  521,  34  N.  W.  913; 
Lluss  T.  Ry.  Co.  (C.  C.)  01  Wed.  904,  965; 
VUlage  V.  Rowe,  66  111.  App.  55;  McDonald 
V.  Postal  Tel.  Co.,  22  R.  I.  181,  46  Atl.  407; 
Loker  V.  Ry.,  04  Mo.  App.  481,  68  S.  W.  373; 
Shaw  v.  Boston,  etc.,  Ry.  Corp,,  8  Gray  (Mass.) 
45.  While  we  believe  the  rule  cited  In  Cyc. 
relative  to  successive  verdicts,  is  a  correct 
role  In  so  far  as  it  may  be  oonsidei^ed  as  a 
circnmstanee  to  be  regarded  by  the  appellate 
court  going  to  determine  the  righteousness 
of  appellant's  cause,  yet  in  no  wise  binding 
upon  the  court,  because  a  defendant  is  enti- 
tled to  hare  his  cause  tried-  any  number  of 
times  «mtU  It  is  tried  in  accordance  with 
law  and  twfore  a  fair  and  impartial  Jury. 
The  $20,000  verdict  in  this  case,  when  con- 
sidered in  the  light  of  all  the  facts  and  cir- 
eamstances.  is  not  so  great  as  to  convince 
OB  that  it  is  excessive,  or  given  under  the 
Influence  of  passion  or  prejudice,  and  there- 
fore we  do  not  feel  inclined  or  warranted 
in  disturbing  the  verdict.  Railway  Co.  v. 
Nesbit,  43  Tex.  Clv.  App.  680,  97  8.  W.  825 ; 
Betan  v.  Railway  Co.,  94  Mich.  146,  63  N. 
W.  1094 ;  Williamson  v.  Railway  Co.,  53  App. 
Div.  399,  65  N.  Y.  Supp.  1054;  Texarkana, 
etc..  By.  Co.  v.  Tollver,  37  Tex.  Civ.  App.  437, 
84  S.  W.  875;  Railway  Co.  v.  TopU<r,'18  Ohio 
Clr.  Ct  Rep.  709;  Strand  v.  Railway  Co., 
101  Minn.  85.  Ill  N.  W.  968 ;  Fonda  v.  Rail- 
way Co.,  77  Minn.  336,  70  N.  W.  1043;  Cald- 
well T.  N.  J.  Steamboat  Co.,  47  N.  T.  282, 
297;  Railway  Co.  v.  Brazzil,  78  Tex.  314, 
14  S.  W.  609;  Smith  v.  Railway  Co.,  92 
Ak).  Div.  213,  86  N.  T.  Supp.  1087;  Bourke 
V.  Butte,  etc..  Co..  33  Mont.  267,  83  Pac.  470; 
Commonwealth  El.  Co.  v.  Rooney,  138  111. 
App.  275;  Mo.,  K.  ft  T.  R.  Co.  v.  Bailey  (Tex. 


Clv.  App.)  115  a  W.  601;  Whitehead  v.  Wis- 
consin, etc.,  Co.,  103  Minn.  13,  114  N.  W.  234; 
Union  Pac.  R.  C!o.  v.  Connolly,  77  Neb.  234, 
109  N.  W.  888;  Tex.  &  N.  O.  B.  Co.  v.  Par- 
sons (Tex.  Civ.  App.)  109  8.  W.  240;  Id. 
(Tex.)  118  S.  W.  914;  Williams  v.  Spokane, 
etc.,  B.  Co.,  42  Wash.  697,  84  Pac.  U20; 
Reeve  T.  Gas  Co.,  152  Oal.  99,  92  Pac.  89: 
Railway  (30.  v.  Shelton,  30  Tex.  Clv.  App.  72, 
69  S.  W.  (568;  Erickson  v.  Brooklyn,  etc., 
Ry.  Co.,  11  Misc.  Rep.  662,  32  N.  Y.  Supp. 
915;  Bhrman  v.  Railway  C!o.,  60  Hun,  580. 
14  N.  Y.  Supp.  836 ;  Hall  T.  Railway  Co.,  46 
Mlun.  4S9,  49  N.  W.  239 ;  Engler  v.  Western 
Union  Tel.  Co.  (C.  C.)  69  Fed.  185;  Bugge 
r.  Seattle  Elec.  Co.  (Wash.,  decided  Aug.  25, 
1909)  103  Pac.  826. 

8.  Appellant  assigns  as  error  the  court's 
permission  of  plaintiff's  counsel  to  refer  In 
bis  argument  before  the  Jury  to  the  fact  that 
defendant  had  secured  a  removal  of  the  case 
to  the  United  States  Circuit  Court  The  de- 
fendant secured  a  removal  of  the  case  from 
HumlMldt  county  to  the  Circuit  Court  for  the 
District  of  Nevada,  upon  the  ground  that  botVi' 
plaintiff  and  defendant  were  nonresidents  of 
Nevada.  The  United  States  Circuit  Court  held 
that  defendant  was  entitled  to  such  removal.' 
189  Fed.  350.  Subsequently  the  United  States 
(Jlrcult  Court  of  Appeals  reversed  the  Cir- 
cuit CTourt,  and  held  that  the  federal  court 
had  no  Jurisdiction  of  the  cause.  Thereupon 
plaintiff  had  the  case  remanded  to  the  dis- 
trict court  In  Humboldt  county.  During  the 
closing  argument  of  plainttfTs  counsel  the 
following  proceedings  were  had:  "Mr.  Mac- 
Mlllan:  Mr.  Shoup  stood  Iwfbre  you  and 
told  you  how  fair  and  how  square  he  thought 
you  were.  What  accomplished  Jurors  he 
thought  you  wonld  make;  then  throwing 
bis  bands  into  the  air,  and  shaking  his  liand^ 
in  an  eloquent  way,  he  says:  'We  are  not 
afraid  to  bring  our  witnesses  before  this 
Jury  for  this  trial  where  those  witnesses  have 
lived.  We  are  not  afraid  to  have  the  cred- 
ibility of  our  witnesses  tested  by  men  who 
have  seen  them,  and  have  lived  here,  and 
who  have  known  them  in  their  dally  life.' 
Oh,  Mr.  Shoup,  how  different  is  the  tale  you 
sing  here  to-night  to  the  one  that  you  sang 
here  some  time  ago  to  this  court.  I  hold 
this  in  my  band  which  would  convict  counsel 
of  having  changed  their  minds —  Mr.  Shoup : 
I  object  to  any  reference  to  any  record  of 
this  case,  not  in  evidence  and  before  the  Jury. 
Mr.  MacMlllan:  Part  of  the  files;  and  I 
consider  that  I  have  a  right  to  use  them  t>e- 
fore  the  Jury.  The  Court:  Proceed  with  the 
argument.  Mr.  Shoup:  We  except,  if  your 
honor  please.  Mr.  MacMlllan:  If  that  was 
the  case,  why  did  he  remove.it  from  here 
to  the  federal  court  of  the  United  States, 
where  the  Jurors  of  this  town  in  which  the 
witnesses  lived  would  not  be  called  upon 
to  pass  upon  their  credibility?  Mr.  Shoup: 
That  Is  also  subject  to  the  same  ruling,  ob- 
jection, and  exception.     We  renew  our  ob- 
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Jectlon  to  the  statement  of  connsel,  and  as- 
sign tbe  statement  to  the  Jury  as  error.  Mr. 
MacMIUan:  For  the  purpose  of  the  record, 
I  wish  to  state  that  this  reply  is  simply 
made  because  Mr.  Shoup  stated  to  the  Jury 
they  were  not  afraid  to  submit  the  testi- 
mony of  the  witnesses  to  the  Jurors  of  this 
town  in  which  the  witnesses  lived.  Mr. 
Shoup:  Will  the  court  rale  on  the  matter? 
The  Court:  I  do  not  think  there  is  any  ral- 
lag  to  be  made.  Mr.  Shoup:  To  tbe  overrul- 
ing of  such  objection  we  take  our  exception." 
These  remarks  of  plalntUTs  connsel  were 
certainly  improper,  and  the  trial  court  should 
have  immediately  sustained  the  objection  of 
defendant's  counsel.  While  we  tSElieve  such 
remarks  to  be  error,  yet  in  this  partlcolar 
case,  in  view  of  tbe  fact  that  tbe  Jurors  al- 
ready knew  that  tbe  case  had  been  removed 
to  the  United  States  court,  and  in  view  of  the 
trial  court  later  in  its  instructions  to  the 
Jury  binding  them  to  return  their  verdict 
upon  the  evidence  and  the  law,  which  paliat- 
ed,  but  did  not  excuse  entirely,  the  language 
of  respondent's  counsel,  or  the  court's  fail- 
ure to  promptly  chedk.  the  improper  remarks 
in  reference  to  the  cause  being  remanded,  yet 
we  believe,  under  all  the  circumstances  in  the 
present  case,  that  it  was  not  sufficient  to 
amount  to  reversible  error.  It  is  not  every 
case  where  the  court  has  considered  the  re- 
marlu  of  counsel,  or  tbe  action  of  the  court 
thereon,  to  be  error  that  a  reversal  of  the  ap- 
pellate court  has  been  awarded  therefor.  The 
question  in  each  case  must  be  determined 
from  Its  own  particular  facts. 

4,  5.  Counsel  further  complains  that  the 
court  erred  in  permitting  plaintlCT  to  intro- 
duce evidence  to  the  effect  that  he  bad  com- 
plained to  Yardmaster  Frldley  about  the  de- 
fective swltcb  stand,  when  it  was  not  shown 
that  Frldley  had  authority  to  promise  that 
such  defect  would  be  repaired,  and  also  that 
the  court  erred  In  permitting  evidence  to 
be  introduced  showing  that  the  yardmaster 
bad  authority  to  hire  and  discharge  em- 
ployes. We  agree  with  counsel  for  appel- 
lant that  the  plaintiff,  in  order  to  sustain  his 
case,  should  show  that  the  defective  switch 
stand  was  the  proximate  cause  of  bis  injury, 
also  that  it  was  incumbent  upon  him  to  show 
that  a  promise  to  repair  such  defect  had 
been  made  by  one  representing  tbe  defend- 
ant, with  authority  to  make  such  a  promise, 
and  further  that,  relying  upon  such  promise, 
he  bad  continued  in  the  employ  of  the  de- 
fendant. Tbe  question  arises,  if  a  notice  of 
the  defective  switch  stand  was  made  to  tlie 
yardmaster  and  trainmaster,  and  they  prom- 
ised to  cause  the  same  to  be  repaired, 
whether  or  not  such  notice  to  these  parties 
in  authority  and  their  promise  was  of  such 
a  character  as  to  bind  the  defendant.  After 
fi.  careful  review  of  the  evidence  and  the  au- 
thorities we  are  Impressed  conclusively  that 
if  such  a  notice  was  given  to  these  parties, 
and  they  promised  to  sec  the  defect  remedied 
and  failed  to  do  so,  theh:  action  in  not  so  do- 


ing was  sufficient  to  render  the  defendant 
liable  for  any  damages  which  might  occur 
by  reason  of  their  failure. 

When  the  case  was  before  the  circuit  court 
on  a  motion  for  a  new  trial.  Judge  Hawley, 
in  passing  upon  the  authority  of  the  yard- 
master  to  order  repairs  or  cause  them  to  be 
made,  in  denying  the  motion  (145  Fed.,  at 
page  444  et  seq.)  said:  "At  the  trial  I  was 
impressed  by  the  testimony  of  the  wit- 
nesses that  there  was  some  conflict  as  to 
whether  or  not  the  yardmaster  was  given 
authority  to  make  repairs  when  notified  that 
anything  in  bis  department  was  in  a  de- 
fective and  dangerous  condition.  Mr.  Burch, 
the  plaintiff,  testified:  "Q.  To  whom  had 
you  made  that  report  [defect  of  the  switch 
stand]?  A.  To  tlie  yardmaster  on  one  oc- 
casion when  working  by  the  swltcb.  Q. 
Who  was  the  yardmaster  you  made  the  re- 
port to?  A.  Mr.  Frldley,  William  Fridley, 
I  believe.  Q.  Do  you  know  what  the  duties 
of  the  yardmaster  were?  A.  Well,  be  has 
to  exercise  a  general  Jurisdiction  over  Oxe 
yard  work.  Q.  Does  ne  hire  and  discharge 
men?  A.  Yes,  sir.  Q.  Does  be  have  authori- 
ty to  order  repairs?  A.  Yes,  sir.  Q.  I  will 
ask  you,  do  yon  know  of  your  own  knowl- 
edge wtiether  tlie  yardmaster  ever  ordered 
repairs?  A.  Yes,  sir.  Q.  Yon  say  yon  knoir 
of  your  own  knowledge  of  the  yardmaster 
giving  orders  for  repairs?  A.  Yes,  sir.  Q. 
Do  you  know  whether  afterwards  the  repairs 
were  made?  A.  Yee,  sir;  they  woe  after- 
wards made."  Mr.  Fridley,  the  yardmaster, 
testified  as  follows:  'Q.  As  yardmaster  tbeie 
will  you  explain  to  tbe  Jury  what  your  da- 
ties  were?  A.  I  was  supposed  to  look  after 
the  business  that  was  carried  on  in  the  yard 
there  during  these  particular  hours  that  I 
was  on  duty,  and  to  hire  and  diseharge  the 
men.  Q.  Was  one  of  your  duties  to  order 
repairs  made?  A.  Yea,  sir.  Q.  Y«ci  never 
had  any  specific  instructions  as  to  what  your 
duties  were  oat  there  in  tbe  yard?  A.  No 
sir.  Q.  And  yom  assumed  the  duties  tlier« 
that  you  had  seen  other  men  assume?  A. 
Yes,  sir.  Q.  Was  that  the  custom  t)tere  in 
that  yard?  A.  Yes,  sir.  Q.  Tttat  the  yard- 
master  gave  instructions  for  repairs?  A. 
Yes,  sir.  Q.  And  you  followed  out  that  cus- 
tom? A.  I  did,  sir.'  Without  quoting  any 
further  testitnony  I  am  still  of  the  opinion 
that  there  was  sufficient  evidence  to  Justify 
the  leaving  of  this  question  to  the  Jury. 
♦  ♦  •  The  charge  given  by  the  court  in 
Parody  v.  Chicago,  M.  &  St  P.  Ry.  Co.  (C.  a) 
15  Fed.  205,  206,  supports  the  instruction  un- 
der review.  Judge  kelson,  amoug  other 
things,  said:  There  is  evidence  tending  to 
show  tliat  tbe  drawbar  was  an  Improper  one, 
and  not  in  ordinary  use  by  the  company  iu 
the  yard,  that  the  switch  engine  ou  which 
plaintiff  worked  when  first  employed  did  not 
have  it  attached,  and  that  shortly  after  he 
worked  upon  this  engine  he  complained  to  the 
yardmaster,  tellitg  him  that  it  was  daugcrous, 
who  promised  to  reniove  it,  but  did  not,  and 
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tbat  be  remained  at  work  after  complaint  and 
unfulfilled  promise  until  he  was  Injured.  In 
regard  to  the  notice  required  to  Inform  de- 
fendant of  this,  it  is  sufficient  that  notice  was 
given  to  that  agent  or  servant  of  the  defend- 
ant who  made  a  requisition  for  the  appli- 
ances necessary  to  be  used  In  the  yard  of 
the  defendant,  and  whose  duty  It  Is  to  guard 
against  Injurious  consequences  of  defects 
in  the  particular  appliances  used  therein. 
Such  a  person  Is  the  yardmaster.  He  rep- 
resents the  company,  and  since  it  delegat- 
ed to  him  the  authority  to  make  requisitions 
for  engines,  etc.,  for  the  use  of  the  yard,  no- 
tice to  him  of  dangerous  drawbars  will  be 
notice  to  the  defendant.  He  is  the  proper 
person;  and,  if  after  such  notice  he  prom- 
ised to  remedy  It,  a  failure  to  do  so  is  the 
negligence  of  the  defendant.'  In  Pleart  v.  Chi- 
cago, R.  t  &  P.  Ry.  Co.,  82  Iowa,  148,  159, 
47  N.  W.  1017,  1019,  the  court  said:  'But 
plaintiff  claims  that  deceased  protested 
against  using  the  engine  without  such  board, 
and  that  the  agent  of  the  defendant  prom- 
ised that  that  engine  should  soon  be  remov- 
ed, and  that  deceased  should  not  be  requir- 
ed to  work  but  a  short  time  with  it,  and,  by 
promises  and  assurances  given,  induced  him 
to  continue  in  his  position  as  switchman. 
Appellant  contends  that  there  Is  evidence  of 
such  promise,  and  that  the  court  erred  In 
submitting  that  question  to  the  Jury.  Nu- 
merons  authorities  are  cited  to  show  that 
there  must  have  been  an  express  or  implied 
promise,  and,  upon  the  other  hand,  that 
a  mere  assurance  upon  -which  the  employe 
relied  is  sulBcIent.  If,  upon  objection  to 
the  employer  or  one  authorized  to  act  for 
him,  the  employe  Is  given  to  understand  that 
the  defect  will  be  remedied,  he  has  the  right 
to  act  upon  that  assurance.  This  brings  ns 
to  Inquire  whether  complaint  was  made  to 
one  having  authority  in  such  matters.  The 
two  conversations  relied  upon  were  with 
Oa'ln,  the  yardmaster,  ubder  whose  orders 
deceased  performed  his  duties  as  switchman. 
It  appears  that  the  yardmaster  had  no  an- 
tbority  to. direct  repairs  on  the  engine,  but 
If  an  engine  furnished  htai  was  lacking  some 
appliances  necessary  for  switching,  it  was 
his  duty  to  report  to  the  trammaster,  who 
would  determine  the  advlsahllitt  «t  famish- 
ing whatever  was  required.  We  think  un- 
der this  showing  the  yardmaster  was  the 
proper  person  to  whom  'deceased  shoidd 
complain.  •  •  *  Defendant's  business  is 
transacted  by  many  offieer%  agents,  and 
servants  of  different  grades.  '  It  being  the 
doty  of  the  yardmaster  to  report  such  com- 
plaints to  another,  the  complaint  was  prop- 
erly made  to  him,  though  he  may  not  have 
had  the  authority  to  remedy  the  difficulty 
complained  of.  *  *  *  No  particular  form 
of  wordB  is  required  to  constitute  a  com- 
plaint or  aasnranoe.  If  by  aay  acts  or  ex- 
pressions the  deceased  gave  the  proper  agent 
of  defendant  to  know  that  he  was  unwilling 
to  continue  In  the  employment  without  run- 


ning boards  on  the  engine,  that  was  a  suffi- 
cient complaint;  and  if  by  any  acts  or  ex- 
pressions the  agent  gave  the  deceased  per-, 
son  to  believe  that  runulng  boards  would 
be  furnished,  that  was  a  sufficient  assurance 
or  promise.  •  *  •  If  such  assurance 
were  made,  and  deceased  was  induced  there- 
by to  continue  In  the  employment,  then,  as 
we  have  seen,  the  defendant  assumed  the 
risks  incident  to  the  performance  of  the 
work  without  running  boards  until  such 
boards  should  be  furnished.  The  forego- 
ing views  of  the  law  are  so  uniformly  sus- 
tained by  the  authorities  that  we  do  not 
deem  It  necessary  to  make  citations.  We 
think  there  was  no  error  In  submitting  the 
Inquiry  as  to  the  complaint  and  promise  or 
assurance  to  the  consideration  of  the  Jury.' 
In  1  Labatt  on  Master  and  Servant,  cited  by 
the  defendant  at  section  420,  under  the  bead 
of  'Whose  Promise  is  Binding  on  the  Mas- 
ter,' the  author  said:  The  question  whether 
the  employe  In  question  was  authorized  to 
make  the  alterations  requisite  to  secure  the 
servant's  safety  is  for  the  Jury,  whenever 
evidence  has  been  ((dduced  which  Is  reason- 
ably susceptible  of  the  construction  that  he 
was  so  authorized.' " 

In  the  present  case  we  believe  the  testi- 
mony upon  these  points  'was  even  stronger 
than  In  the  trial  before  Judge  Hawley.  Mr. 
Burcb,  the  plaintiff,  testified  In  part  upon 
these  questions  as  follows:  "Q.  Do  yon 
know  whether  while  you  were  working  there, 
whether  the  yardmaster  ordered  repairs  to 
be  made,  and  if  the  repairs  were  made  In 
pursuance  of  those  orders?  A.  Tes,  sir.  Q. 
Do  you  know  of  your  own  knowledge  wheth- 
er or  not  the  yardmaster  hired  and  discharg- 
ed employes?  A.  Tes,  sir;  I  do.  Q.  Did 
he?  A.  Tes,  sir.  Q.  Do  you  know  who  was 
the  head  officer  of  the  Southern  Pacific  Com- 
pany at  Winnemucca,  who  represented  the 
company  here?  A.  Tes,  sir.  Q.  Who  was 
it?  A.  Mr.  Kltto,  the  station  agent  •  •  • 
Q.  Now  will  you  explain  to  the  Jury,  when 
that  caboose  came  along  there,  how  you 
made  your  mount  on  the  steps?  A.  Well, 
I  made  the  mount  In  the  usual  manner  as 
the  car  came  to  me.  I  proceeded  to  get  to 
that  point  Just  southwest  as  the  car  came 
up,  and  I  Just  Judge  about  the  proper  dis- 
tance to  get  ready  to  mount  the  car,  and 
as  it  came  by  I  grabbed  the  handhold,  and 
threw  my  left  foot  upon  the  step  to  mount 
In  the  usual  manner,  and  was  carried  by  the 
switch  when  I  was  struck.  I  was  struck  by 
the  top  part  of  the  switch."  He  further  tee- 
tlfled  that  he  notified  the  yardmaster  that 
the  switch  stand  was  defective  and  needed 
to  be  repaired,  and  tbat  the  yardmaster 
promised  him  that  he  would  repair  H,  and 
that  he  relied  upon  this  promise;  that  he  ttlin* 
advised  Mr.  Kltto,  the  trainmaster  and  sta- 
tion agent,  of  the  defect  in  the  BWltcb 
stand;  that  he  was  promised  by  the  train- 
master that  it  would  be  fixed,  and  that  he 
also  beard  the  trainmaster  dlreet  the  yard- 
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master  to  bare  It  attended  to;  that  the 
traluinaster  was  the  head  officer  of  the  de- 
fendant at  WInnemucca,  who  represented  the 
(company;  that  there  was  a  scar  on  his  blp 
back  of  the  hip  bone,  caused  by  reason  of 
coming  In  contact  with  the  switch  stand; 
that  at  the  point  where  the  scar  is  on  his 
blp,  be  Is  five  or  six  inches  throngh;  that  he 
relied  upon  the  promise  of  Kltto,  the  train- 
master, that  he  would  have  the  switch  stand 
•fixed;  that  he  was  never  furnished  with  a 
copy  of  the  rules,  never  had  a  book  of  rules 
In  his  possession;  and  that  be  never  was 
required  to  pass  an  examination  upon  the 
rules. 

Mr.  Dwyer  upon  this  question  testified  as 
follows :  "I  worked  for  the  Southern  Pacific 
Company  as  yardmaster  at  WInnemucca, 
where  this  accident  occurred,  for  a  period 
of  20  years,  and  was  the  yardmaster  at  the 
time  the  accident  occurred,  though  I  was 
temporarily  on  a  vacation."  Without  any 
objection  from  the  defendant  he  testified  that 
as  yardmaster  he  had  full  charge  of  the 
yards  at  WInnemucca.  "Q.  You  may  state 
whether  or  not  all  of  the  duties  of  the  yard- 
master  which  you  exercised  during  the  20 
years  you  were  yardmaster  of  the  defendant 
company'  here  at  WInnemucca  were  prescrib- 
ed by  the  book  of  rules.  A.  No,  sir."  That 
daring  the  time  he  was  yardmaster  up  to  the 
time  of  this  accident,  as  such  yardmaster  he 
frequently  employed  and  discharged  switch- 
men in  the  WInnemucca  yards.  That  during 
the  time  he  was  yardmaster,  and  up  to  the 
time  that  Mr,  Burch  received  his  injury. 
It  was  the  custom  of  the  yardmaster  in  the 
WInnemucca  yards  to  order  repairs  mfide 
of  anything  that  was  out  of  order  or  de- 
fective. That  there  was  no  general  rule,  and 
that  'there  was  no  special  rule  under  the 
hfead  of  Duties  of  Yardmaster  In  the  book  of 
rules,  which  provided  or  prescribed  the  du- 
ties of  the  yardmaster  with  .reference  .to  re- 
pairs or  in  regard  to  ordering  repairs.  Th^ 
'duties  which  were  prescribed,  in  the  book  of 
rules  djd  not  include  any  duties  with  refer- 
ence td'rep'alrs  being  made.  "Q.  Then  I  will 
ask.  you  to 'state  whether  or  not  you  did, 
during  the  time  that  you  \yere  yardmaster, 
up  .to  the  time  of  this  accident  to  jthe  plain- 
tift,  when  the  plalntift  was  injured,  order 
re^^lra  to,  be  made.  A.  I  most  certainly  did, 
sir,  ^.O., 'Who  was  In  immediate  charge  of 
t;lie  switcbmen  In  the  yards  at  WInnemucca 
dur|^  the  time  you  were  employed  there} 
A.  The  y^^dmaster.  Q.  To  whom  were  the 
switchnten  required  to  report  during  that 
tiine?  ■  A'  In  what  way?  Q.  In  any  way. 
A,  To  ,the  yardmaster  concerning  their  duties; 
Q.  Concerning  their  duties  or  anything  they 
had  to  do  about  the  yards?  A.  Yes,  sir; 
their  wprk.  Q.  Now,  when  the  night  yard- 
mAPter  was  present  in  the  yard,  state  wheth- 
er,or  not  bis  duties. were  the  same  as  those 
oH  the-  day  yardmaster?  A.  Yes,  sir.  Q. 
4A4;lf,uth9re  was  a  .temporary  ywdmosteE 


placed  in  charge  of  the  work,  what,  if  any, 
difference  was  there  ita  the  duties  he  had  to 
perform?  A.  No  difference.  Q.  The  same 
duties  as  the  regular  yardmaster?  A.  Yes, 
sir.  Q.  And  the  same  authority?  A.  Yes, 
sir;  same  authority.  Q.  When  you  ordered 
repairs  to  be  made,  state  whether  or  not 
they  were  made?  A.  Yes,  sir."  The  testi- 
mony of  Mi*.  Dwyer,  found  ,on  page  269  of 
the  transcript,  to  the  effect  that  while  be 
was  yardmaster  he  ordered  repairs  to  be 
made,  and  the  testimony  found  on  pages  262 
and  270  to  the  effect  that  the  yardmaster 
had  full  charge  of  the  yards  at  WUmemucca, 
and  that  the  switchmen  were  required  to  re- 
port to  the  yardmaster,  was  all  introduced 
without  any  objection  on  the  part  of  the 
defendant  Mr.  Dwyer  further  testified  on 
pages.  298,  299,  and  300  of  the  transcript, 
that  while  he  was  yardmaster  at .  WInne- 
mucca up  to  the  day  of  the  accident.  It  was 
the  general  practice  of  the  yardmasters  In 
the  WInnemucca  yards  to  employ  and  dis- 
charge men,  and  that  it  was,  during  such 
period  of  time,  the  general  practice  of  yard- 
masters  to  order  repairs  to  l>e  made  where 
defects  were  found  in  the  yards,  such  as 
switch  stands ;  and  on  page  301  of  the  tran- 
script he  further  testified  that,  whUe  he  was 
employed  as  yardmaster  up  to  the  date  of 
this  accident,  he  had  ordered  repairs  to  be 
made  of  defective  switch  stands  in  the  yards 
at  WInnemucca  whenever  the  occasion  re- 
quired It,  and  that  he  did  this  quite  often; 
that  the  yardmasters  who  were  generally 
employed  in  the  yards  up  to  the  date  of  this 
accident  other  than  himself  also,  ordered  re- 
pairs to  be  made;,  that  the  directions  to 
make  the  repairs,  would  be  given  by  the 
yardmaster  to  representatives  of  the  depart- 
ment that  made  the  repairs  on  track  equip- 
ment, the  section  foreman  in  charge  at  WIn- 
nemucca. "Q. .  State  whether  or  not,  when 
orders  were  given  by  the  yacdmaster  to 
make  these  repairs  that  you  have  testified 
to,  if  the  repairs  were  made.  A.  There  cer- 
tainly, was  no  question  in  regard  to, that." 
He  further  testlfled  that ,  when,  the '  yard' 
master  employed  men  or  discharged  men, 
reports  wece  ^ade  direct  to  the  superln- 
tendioat  e<  their  action  In  that  regard,  and 
tJiat  the  action  of  the  yardmaster  in  em- 
ploying and  discharging  men  was  Invadably 
sustained,  prq¥ided  their  peraonai  records 
went  through  and  proved  to  be  aU  right; 
that  when  thie.  yardmaster  employed  men 
they  would:  continue  in  tbeiri  employment 
after  the  superintendent  was  notified  Just  the 
same  as  though  the  men  wex«  employed  at 
the  superintendent's  office.  Mr.  Dwyer  fur- 
ther test^ed  that  Mr.  Kltto,  the  station 
agent,  and  trainmaster  at  WtnnenHicca,  at 
and  prior  to  the  time  of  this  accident,  had 
the  right  to  ea^loy  and  discharge  men,  and 
also  that  be.. ordered  repairs  to' be  made 
where  defects  were  found  in  the  yards  dur- 
ing itbat  iperladi.of  ^tla^e,  andi  that  irhen  re- 
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pairs  were  ordered  to  be  -mad6  by  blm,  tbey 
were  made  wltbont  guestlon.  Farther  Mr. 
I>wyer  testified  wlOioat  dbdectlon .  from  the 
defendant,  and  on  croM-ezamlnatlon  of  de- 
fendant's counsel,  that  he  had  the  authority 
and  right  to  discharge  the  section  foreman 
In  the  yards. at  Wlnnemncca. 

Mr.  Biley,  who  was  the  sectlen  foreman 
at  Wtamemucca  at  the  time  of  this  accident 
and  for  many  years  prior  ttiereto,  testified 
as  follows:  "Q.  You  were  not  under  tbe 
control  of  Mr.  Kltto?  A.  No,  sir.  Q.  The 
trainmaster  or  agent?  A.  Not  exactly;  no, 
sir.  Q.  Yoa  were  under  his. control  to  this 
extent:  If  he  directed  yon  to  make  r^talrs 
to  switch  stands,  you  would  have  to  do  It? 
A.  Etzactly,  If  dt  was  out  ;of  fix.  Q.  And 
If  the  yardmaster  directed  yon  to  make  re- 
pairs to  a  switch  stand,  you  would  have  to 
do  it?  A.  Yes,  sir.  Q.  And  It  was  your 
duty  to  do  It?  A.  Yes,  sir;  If  he  reported 
it  to  me  of  course  I  would."  Vbia  testimony 
was  Introduced  witliout  any  objection  from 
tbe  diefendant. 

Mr.  Thomas  Fitzgerald,  who  at  the  time 
of  the  lacddent  was  the  resldait  engineer 
and  assistant  soparlntendent  of  the  South- 
ern Pacific  Company  over  the  dlrlslon  from 
Wadsworth,  Nov.,  to  Ogden,  Utah,  and  wbo 
resided  at  that  time  at  Ogden,  Utah,  testi- 
fied as  follows:  "Q.  Then  will  yon  state 
whether  or  not'  it  would  be  the  duty  of  the 
yardmaster  to  order  repairs  made  In  the 
yards  at  Wlnnemacca,  particularly '  such  as 
a  defective  switch  stand?  A.  It  might  be 
his  doty  to  report  it  Q.  To  whom?.  A.  To 
the  section  foreman."  On  cross-examination 
Mr.  Flhtgerald  farther  testified  as  follows: 
•H^  And  BOW,  then,  as  assistant  superintend- 
ent, yoa  performed  the  duties  of  the  super- 
intendait?  A.  Tea,  sir.  Q.  And  If  the 
Bwltchmaa  had  any  complaint  to  make,  he 
should  make  it  to  the  Taxdmaster,  and  tbeu 
the  yardmaster  would  send  it  to  yon?  A. 
No,  sir;  the  yardmaster  dldn%  deal  direct 
with  me^  not  while  there  was  a  trainmaster 
tliete,  as  he  was  at  the  head  of  it  Qi  Doesn't 
yonr  rtfes  prescribe..that  the  yardmaster  Is 
■nder  the  direction  of  the  superintendent? 
A.  He  is  imder  the  direction  of  ttie  super- 
intendent Q.  And  should  make  reports  to 
him?  A.  In  this  case  he  made  it  thrbugh 
tbe  -trainmaster.  Q.  Is  there  any  mie,  or 
have  yen  any  mle^  where  the  yardmaster 
should  make  rqwrta  to  the  trainmaster?  A. 
Ttie  trainmaster,  ihe  trainmaster  of  Wlnne- 
mncca, was  appointed;  he  was  appointed 
there  to  take  charge  of  the  yards  and  station, 
and  the  yardmaster  should  report  to  him 
direct  Q.  Well,  It  was  the  custom  in  that 
yard  if  tbe  switchman  had  to  make  any  com- 
plaint he  would  make  It  to  the  yardmaster, 
his  immediate  supwlor,  wonld'  he  not?  A. 
Xes,  sir;  to  the  yardmaster  or  to  tlte  train- 
master either.  Q.  Wbo  Was  Mi*.  Kltto?  A.' 
Mr.  Kltto  was  the  trainmaster.  Q.  And  the 
statlcm  acfeht?  A.  Yes,  sir.  Q.  Did  he  bare 
ooBtrol  ever  Mr.  BllegrT  A.  No,  ta\  Q:  CouM 


he  not  order  and  direct  blm  to  do  anything?' 
A.  Be  could  not  direct  him  In  his  general 
work.  If  there  was  something  wrong,  he 
could  tell  him  to  go  and  fix  tt.  Q.  It  would 
be  tbe  duty  of  RUey  to  do  It?  A.  Yes,  sir.  Q. 
And  so  In  that  case  Mr.  Kltto,  as  the  train- 
master and  agent,  could  direct  and  order  tbe 
section  foreman  to  make  r^airs?  A.  Yes, 
sir."  He  further  testified  that  there  were  a 
great  many  repairs  that  could  be  done  In  the 
yards  at  Wlnnemucca,  and  not  be  reported  to 
himself  as  resident  engineer  or  assistant  su- 
perintendent, or  to  the  trainmaster ;  that  suoh 
was  customary  in  those  yards  In  tbe  year 
1903,  and,  further,  that  Mr.  lUtto  had  tbe 
right  to  employ  and  discharge  men.  He  fur- 
ther testified  as  f(dlowB:  "Q.  And  Mr.  Kltto 
had  a  right  to  order  repairs  to  be  madie?  A> 
Yes,  sir.  Q.  Axid  he  iiad  tbat  antbority  in 
tbe  year  1903?  A.  Yes,  sir."  On  the  onee* 
tion  whether  It  was  the  yardmaster's  duty  to 
order  repairs  to  be  made  he  further  teBttfled 
as  f oUovB :  "Q.  It  would  be  his  duty  to  of- 
der  repairs  to  be  made  If  it  was  necessary 
for  the  secnilty  of  those  yards?  A.  It  was 
his  duty  to  report  It  Q.  To  whom?  A.  The 
section  foreman.  Q.  And  upon  that  report 
tbe  repairs  would  be  made?  A.  Yes,  sir." 
He  further  testified  that  U  the  yardmaster 
should  report  a  defect  to  ttie  section  fore- 
man, and  rcQnest  him  to  remedy  It  and  the 
sectibn  foreman  should  refuse  so  to  do,  it 
would  then  be  the  duty  of  tbe  yardmaster  to 
report  it  to  the  superintendent  whereupoa 
the  section  foreman,  refusing  to  do  his  duty, 
would  be  discharged  or  disciplined.  And 
further  on  page  433,  as  follows:  "Q.  Is  it  not 
customary,  and  is  It  not  the  duty  in  those 
yards,  for  an  inferior  to  report  to  their  im- 
mediate superiors?  A.  Yes,  sir." 
.  In  tbe  case  of  Swift  y.  OWelU,  the  Su- 
preme Court  of  Illinois,  speaking  on  this 
(luestlon,  said:  .  "Manifestly,  In  a  calse  of 
this  kind,  the  defendant  being  a  corporation, 
and  acting  oiily  through  agents,  Uiero'inuBt 
be  found  somewhere  among  its  empIoyAii  per- 
sons who  so  far  represented  It  that  notice 
to  them,  and  their  promises,  will  be  btndliv 
on  the  master.  And  while  we  are  hot'  pre- 
pared to  say  tbe  evidence  is  entirely  aatls- 
fbctory'  to  that  etTect,  yet  we  do  not  fbink 
that  it  so  far  tended  to  prove  that  the  isupe^ 
Intendent  occupied  such  a  position,  and  that 
he  was  notified,  of  tbe  plalntUTs  compltflfat, 
and  promised  to  furnish  additional  lights, 
aa  that  the  question  was  properly  submitted 
to  the  Jury."  187  111.  837,  343,  58  N.  H.  416, 
417.  In  the  case  of  Homeetake  Mining  Co.  ▼. 
Fullerton,  69  Fed.  923,  928,  929,  16  O.  C  A. 
S4&,  560,  G61,  tbe  contention  was  made  that 
a  promise,  given  by  the  foreman  of  the  mine, 
to  have  r^alrs  made  was  insufficient  for  tbe 
reason  that  the  evidence  did  not  establish 
authority  in  such  foreman  to  promise  re- 
palra  The  court  speakliig  through  Circuit 
Judge  Thayer^  answered  this  contentlob '  as 
follows:  "We  apprehend  that  If  It  was  falr- 
ily  within  the  scope  of  O^eWeek's  authority  ,"ak 
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foreman,  to  cause  a  board  covering  to  be  plac- 
ed orer  the  coupling  of  the  line  shaft,  then 
a  promise  made  by  him  to  a  subordinate 
servant  to  cover  the  coupling.  In  response  to 
a  complaint  that  it  was  dangerous,  must  be 
given  the  same  effect  as  a  like  promise  made 
by  the  defendant  itself.  And  it  must  be  con- 
ceded that  a  like  promise  made  by  the  de- 
fendant would  serve  to  rebut  the  presump- 
tion that  the  plaintiff  Intended  to  assume  the 
risk  which  be  had  pointed  out.  The  question 
Is  not  whether  Treweek  was  a  vice  principal 
in  such  sense  that  the  defendant  would  be 
liable  to  Its  employes  for  all  of  his  negligent 
acts,  but  whether  his  functions  were  such 
that  he  had  the  right,  in  the  discharge  of  his 
duties  and  in  the  exercise  of  his  judgment 
and  discretion,  to  cause  the  shaft  covering 
to  be  covered.  If  he  had  such  right,  then  we 
think  that  the  plaintiff  could  properly  ad- 
dress his  complaint  to  Treweek,  and  rely 
on  the  latter's  promise  to  remedy  the  exist- 
ing defect  without  preferring  his  claim  to,  or 
seeking  a  promise  from,  any  one  higher  In 
authority."  And,  continuing,  further  said: 
"It  was  an  act  which  did  not  require  a  pre- 
vious conference  either  with  the  general  sn- 
perintendent  or  the  master  mechanic,  because 
it  did  not  involve  any  alteration  of  the  ma- 
chinery, or  Interfere  to  any  extent  with  its 
operation.  When  the  defendant  company  ap- 
pointed Treweek  as  its  foreman,  it  nO  doubt 
intended  that  he  should  exercise  his  jud^ent 
and  discretion  with  respect  to  the  propriety 
of  plaelng  a  covering  over  the  exposed  parts 
of  the  machinery,  of  which  complaint  was 
made  to  him  that  they  endangered  the  safety 
of  those  epiployte  who  frequently  bad  ooca- 
sion  to  pasa  in  close  proximity  to  the  same. 
Unless  he  had  such  authority  in  bis  capacity 
as  foreman,  he  would  be  powerless  to'  guard 
the  company's  interest  as  it  is  doubtless  ex- 
pected that  they  would  be  guarded.  At  all 
events,  we  entertain  no  doubt  that  it  was 
within  the  apparent  scope  of  Treweek's  au- 
thority to  hear  complaints  touching  such  a 
defect  as  was  pointed  oat  by  the  plaintiff, 
and  that  it  was  also  within  the  apparent 
scope  of  bis  authority  to  promise  that  It 
would  be  remedied."  In  the  case  of  Say  t. 
Diamond  State  Steel  Co.,  2  PennewlU  (DeL) 
525,  528,  47  AU.  1017,  1018,  the  court  held 
that:  "Notice  of  defects  given  to  the  fore- 
man Mvlag  charge  of  that  particular  work 
and  department  is  notice  to  the  company,  and 
a  promise  to  remedy  the  defect  made  by  such 
foreman, .  is  a  promise  of  the  company  in 
law."  In  the  case  of  Chapman  v.  8.  P.  Co., 
la  Utah,  40,  41,  41  Pac.  551,  555,  where  the 
same  question  was  Involved,  the  court  stated: 
"In  other  words,  whoever  represented  the- 
defendant  there  on  the  ground  at  that  time, 
if  notice  was  given  to  such  person  of  such 
defect,  that  would  be  notice  to  the  defendant ; 
and  if  a  promise  to  repair  it  was  made  by 
that  person,  that  would  be  the  promise  of  the 
defendant,  within  the  meaning  of  the  instruc- 
tion I  have  already  given  you.    In  the  ab- 


sence of  Whalen,  McComle  represented  the 
defendant,  and  his  negligence  in  the  con- 
struction of  the  platform  would  be  the  neg- 
ligence of  the  principal.  Andreeon  ▼.  Depot 
Co.,  8  Utah,  128,  30  Pac.  806 ;  Reddon  v.  Rail- 
way Co.,  6  Utah,  844.  16  Pac.  262;  Ryan  v. 
Bagaley,  50  Mich.  179,  16  N.  W.  72,  45  Am. 
Hep.  35;  Railroad  Co.  v.  Stevens,  20  Ohio, 
415;  Railroad  Co.  v.  Babcodc,  164  U.  S.  198, 
14  Snp.  Ct  978,  88  L.  Ed.  958:  Malone  v. 
Hathawoy,  64  N.  T.  5,  21  Am.  Rep.  673." 

We  believe  it  to  be  a  question  of  fact  for 
the  Jury  to  determine  in  the  light  of  all  the 
evidence  whether  or  not  the  yardmaster  and 
trainmaster  bad  authority  to  make  snch  a 
promise  as  would  bind  the  defendant,  and 
whether  or  not  notice  of  the  complained  of 
defect  was  made  to  them,  and,  if  so  made, 
they  promised  to  have  the  same  repaired. 
We  believe  the  testimony  unquestionably 
sufficient  to  sustain  the  verdict  of  the  ]nry 
that  the  yardmaster  and  trainmaster  had 
authority  to  cause  defective  switch  stands  to 
be  repaired,  and  that  in  being  nottflAd  and 
promising,  but  failing,  to  have  the  same  re- 
paired, they  rendered  the  defendant  liable 
for  such  damages  as  could  be  legally  proven 
to  have  arisen  by  reason  of  this  neglect.  We 
do  not  believe  that  the  court  erred  in  permit- 
ting evidence  to  be  Introduced  showing  that 
the  yardmaster  had  authority  tO'  hira  and 
discharge  employes.  Judge  De  'Haven  very 
tersely,  and"  we  believe  correctly,  states  the 
law  In  the  case  of  In  re  Gallf .  Nav.  &  Imp. 
Co.  (D.  O.)  110  Fed.  078,  upon  Mastw  and 
Servant,,  as  ft^ows : .  "A  master' employing  a 
servant  impliedly  engages  wltb  him  that  the 
{dace  in  which  he  is  to  woTk,  and  the  tools 
or  machinery  .with  which  he*  Is  to  be'  snr- 
rounded,  shall  be  reasooably  safe.  :  Railroad 
Co.  V.  Baugh,  J.49  U.  S.  30S,  386,  18  Bap.  Ct. 
814,  821,  37  I>.  £d.  772,  78a  *.  •  '  •  The 
master  cannot  escape  from  the  obligation  of 
his  positive  dnty  by  the  detegatioh  «f  Ita 
performanoe  to  an  agent  or  servant  em^yed 
by  him.  *  *.  *  T^at  sncbila  the  law  upon 
this  point  is  well  settled.  Hoogh  r.  Railway 
Co.,  100  U.  S.  213,  25  U  Bd.  612;  B^ailer  r. 
Jewett,  80  N.  X.  46,  36  Am.  Rep.  578;  Ford 
V.  Railroad  Go^  110  Maaa.  240,  14  Am.  Bep. 
598."  This  court  fta  the  case  of  Taylor  t. 
N.  C.  O.  B.  B.  Go;  properly  laid  down  the 
following  rulei  "The  j;eneral  rule  appli- 
cable to  cases-of  this  character,  established  by 
the  great  weight  of  antborlty,  is  that  U  the 
servant,  noting  a  defect  In  the  uactalnery. 
complains  to  the  master  of  such  defect,  wfa» 
promises,  that  such  defect  shall  be  remedied, 
the  servant  may,  in  reliance  upon  the  prom- 
ise, continue  In  the  service  for  a  reasonable 
time  thereafter  without  thereby  assuming  the 
risk,  provided  the  danger  is  not  of  so  Im- 
minent and  immediate  a  cliaracter  that  a 
person  of  ordinary  prudence  would  refose  to 
continue  in  the  service."  26  Nev.  415,  427. 
69  Pac.  858,  859. 

The  transcript  discloses  sufficient  testimony 
to  have  warranted  the  Jury  in  flndiog  that 


Digitized  by 


Google 


Ner.) 


BUROH  T.  60UTHEBN  PAO.  00. 


237 


tbe  defendant  authorized  tbe  yardmaster  and' 
trainmaster  to  employ  men  and  make  repairs 
such  as  fixing  defective  switch  stands  In  the 
yard,  and  this  authority  naturally  carried 
with  It  the  right  to  promise,  on  behalf  of  the 
defendant,  to  repair  defective  machinery  for 
those  whom  they  employed,  and  It  necessarily 
therefore  follows  that  Bnrch,  having  been 
employed  by  those  In  authority  to  employ 
men  for  the  defendant,  and  they  having  been 
notified  as  the  anthorlzed  representatives  of 
the  defendant  of  the  defective  switch  stand, 
and  having  authority  to  repair  It,  and  promis- 
ing to  do  so,  but  neglecting  It,  and  plaintiff, 
relying  on  that  promise,  contlnolng  to  work 
for  the  defendant,  It  became  the  duty  of  the 
defendant  to  have  remedied  the  defective 
switch  stand,  and  by  reason  of  its  neglect 
in  not  so  doing.  It  la  responsible  in  damages 
to  the  Injured  employ^.  Dells  Lbr.  Oo.  v. 
Erickson,  80  Fed.  257,  25  a  C.  A.  3d7:  Chgo. 
Housewkg.  Co.  v.  Blrney,  117  Fed.  72,  54  C. 
C.  A.  458;  Barney  Dumping  Boat  Go.  v.  Clark, 
112  Fed.  921,  50  C.  C.  A  616;  Cunard  Steam- 
sp.  Co.  V.  Carey,  119  U.  S.  215,  7  Sup.  Ot 
1360,  30  L.  Ed.  354;  Lyttle  v.  Railway,  84 
Mich.  289,  47  N.  W.  571,  573;  Burdca  Co.  v. 
Bass,  81  Ala.  200,  B  South.  216.  218;  Boyd  T. 
Blnmenthal,  3  PennewiU  (Del.).  564,  52  Afl. 
330;  Slmone  v.  Kirk,  173  N.  Y.  7,  65  N.  E. 
739;  Vogel  v.  Bridge  Co.,  88  App.  Dlv.  68,  84 
N.  Y.  Supp.  799;  Hair  Co.  v.  Muellec,  208  III. 
658,  68  N.  E.  51,  52;  Jernlgan  v.  Ice  Co.,  88 
Tex.  Civ.  App.  601,  77  S.  W.  260;  iEtna  In- 
dem.  Co.  v.  Ladd,  135  Fed.  C37,  68  a  O.  A. 
274;  Stephens  v.  Hallway,  86  Mo.  221;  St. 
Louis  Railway  Oo.  v.  Holman,  63  III.  Appl 
617;  Kane  v.  Railway  Co.,  128  U.  a  91,  9 
Sop.  Ct  10,  32  L.  Ed.  839. 

6.  Tbe  appellant  assigns  as  farther  error 
ttiat  tbe  court  erred  in  refusing  to  giro  to 
the  Jury  defendants  Instruction  No.- 4,  wIiiGfa 
reads  as  follows:  "If  yon  betleve  that  tbe 
plaintiff  attempted  to  jamp  onto  the  forward 
end  of  the  caboose  coming  towards  'him  while 
going  at  a  rapid  speed,  and.  that  the  same 
was  forbidden  by  the  rules  at  the  company, 
and  that  plaintiff  knew  of  that  rule,  then 
you  must  find  for  the  defendant."  Tbe  tail' 
lowing  Instruction  given  by  the  court.  In 
view  of  the  evidence  in  the  case,  we. believe 
relieves  tbe  court  from  any  error  in  refus- 
ing to  give  the  Instruction  tequested:-  "If 
yon  belteve  that  the  iilalntlff  attempted  to 
jump  on  the  forward  steps  of  the  caboose 
coming  towards  him,  while  going  at  a  speed 
of  about  eight  miles  an  hour.-atad  (hat  such 
act  was  forbidden  by  the  rules  of  the  c(»n- 
pany,  because  of  Its  t>etng  too  high  a  rate  of 
speed  to  allow  a  switchman  to  board  an  ap- 
proaching caboose,  and  that  tbe  plaintiff 
knew,  or  working  In  the  eapaoity  of  a  switch- 
man it  was  his  dnty  to  know,  of  that  rule, 
and  yon  also  believe  from  a  preponderancb 
of  tbe  evidence  that  the  said  rule  was  gen- 
erally observed  by  the  switchmen  employ^ 
«t  tbe  defendant  corporation,  and  was  gen- 


enllT  enforoed  by  tbe  oflloers  in  authority 
for  said  corpomtion,  thbn  you  should  Und  for 
the  defendant"  Instruction  No.  14  given  by 
tbe  court  also  nUeves  tbe  refusal  of  tiie  court 
to  have  given  the  instruction  proposed,  as  the 
instruction  as  given  and  this  instruction  fully 
covers  the  law  in  accordance  with  the  Issues 
raised  by  the  pleadings  and  evidence  In  tb» 
record. 

Defendant  Introduced  in  evidence  the  fol- 
lowing rule  whldi  It  maintained  and  claims 
relieved  It  from  liability  in  the  present  case:  ' 

"Every  employe  Is  required  io  exercise 
tbe  utmost  precaution  to  avoid  injury  to  him- 
self or  to  others,  especially  In  the  switch- 
ing or  other  movement  of  trains. 

"Employes  are  warned  not  to  attempt  to 
get  on  the  front  or  rear  of  an  engine,  or  on 
the  end  of  a  car  as  it  approaches  them,  or 
to  Jump  on  or  off  trains  and  engines  in  rapid 
motion,  or  to  go  between  cars  in  motion  to 
uncouple  them.  These  and  all  similar  impru- 
dent acts  ate  forbidden." 

The  evidence  In  this  case  discloses  that  ft 
was  the  custom  and  practice  for  switchmen 
and  other  employes  to  mount  running  cars 
at  the  place  of  the  accident,  at  the  time,  and 
fbr  years  prior  to  the  time  of,  the  accident 
Mr.  Dwyer,  who  was  yardmaster  and  had 
full  charge  of  the  yard  at  Wlnnemucca,  so 
testified,  and  also  testified  that  It  had  been' 
frequently  done  in  the  presence  of  tbe  super- 
intendent, assistant  superintendent,  and  the 
trainmaster.  So  also  did  defendant's  wit- 
nesses WlHlams  and  McDermott  testify  such 
tO'  be  the  custom  and  practice.  The  assistant 
superintendent  and  trainmaster  referred  to' 
by  Mr,  Dwyer  were  called  and  testified,  but 
neither  denied  the  custom  or  the  testimony 
of  Mr.  Dwyer.  Mr.  McDermott,  defendants 
witness,  testUted  to  this  custom.  So  also  did 
defendant's  'Witness  Williams.  It  was  not 
error  for  the  court  to  have  permitted  evi- 
dence tending  to  show  that  this  rule  wos  com- 
monly violated  and  not  enforced,  and  that 
those  in  authority  for  the  railroad  acquiesced 
by  their  nonenforcement  of  the  rule  In  com- 
monly and  notoriously  allowing  It  to  be  vio- 
lated, without  any  action  oh  their  part  to  en- 
force its  provisions.  Defendant  therefore,  in 
the  present  case,  was  not  In  position  to  shield 
itself  of  any  liability  by  pleading  this  rule. 
Hunn  V.  Railway,  78  Mich.  513,  44  N.  W.  505, 
7  L.  R.  A.  500;  White  v.  Railway,  72  Miss.  12, 
16  South.  249;  Lowe  v.  Railway,  80  Iowa, 
420,  56  N.  W.  ."521;  Horan  v.  Railway,  80  Iowa, 
328,  56  N.  W..  508;  Strong  v.  Railway,  04 
Iowa,  380,  62  N.  W.  801;  Barry  v.  Railway,  98 
Mo.  62,  11  S.  W.  809,  14  Am.  St  Rep.  610; 
Railroad  Co.  v.  Nickels,  1  C.  C.  A.  625,  50 
Fed.  718:  Railway  v.  Springsteen,  41  Kan. 
724,  21  Pac.  776;  Prather  v.  Railway,  80  Ga. 
427,  9  S.  B.  5.%,  12  Am.  St  Rep.  2G3;  Hissong 
V.  Railway,  91  Ala.  514,  8  South.  777;  Bonner 
V.  Bean,  80  'fex.  152,  15  S.  W.  709;  Flanders 
r.  Chicago,  etc.,  Co.,  61  Minn.  193,  53  N.  W. 
544;  Lawson  T.  Tmesdale^  60  Mlun.  4}%  62 
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K.  W.  546;  Wrli^  t.  So.  Pac.  Ry.  Co.,  14 
Utah.  388,  46  Paa  8T4;  Ix>we  ▼.  BaUway,  89 
lowE,  420k  66  1«.  W.  620. 

In  the  case  of  Francis  t.  Kansas  City  Ry. 
Co.,  127  Mo.  675,  28  S.  W.  846, 847,  the  ooort 
said:  "There  was  no  error  in  permitting 
plaintiff  to  prove  that  It  was  a  conunon  cas- 
tom  and  thing  for  the  switchmen  and  othier 
employ^,  after  the  promulgation  of  the  spe- 
cial order  of  May  12,  1887,  to  get  on  the 
footboard  of  the  engine  from  the  front,  when 
it  was  In  motion ;  that  it  was  done  with  the 
actoal  knowledge  of  Smith,  the  yardmaster, 
and  Oummlngs,  the  foreman  of  the  round- 
honse,  and  there  was  evidence  that  the  office 
of  the  trainmaster,  Jeffries,  was  in  the  yards 
where  the  men  worked,  and  that  he  was  re- 
quired by  his  posltl(Hi  often  to  be  In  these 
yards,  and  was  there,  and  that  the  men  were 
never  reprimanded  for  breaking  the  rule. 
This  evidence  tended  to  prove  tlmt  the  rule 
was  habitually  violated  vrlth  the  knowledge 
of  the  officers  of  the  defendant  It  was  com- 
Pistent  and  relevant  to  show  that  the  rule 
was  not  In  force,  nor  is  there  any  merit  in 
the  objections  to  the  evidence  tending  to 
show  Preston's  general  ineompetency  as  an 
engineer,  and  bis  Ignorance  of  signals  and 
general  Incapacity,"  See  127  Mo.  658,  80  8. 
W.  180.  We  cannot  say,  in  view  of  the  evi- 
dence and  the  Instruction  as  given  by  the 
court  in  this  case,  that  because  Burch  vio- 
lated this  rule,  which  was  commonly  not 
lived  up  to,  and  which  was  not  enforced  by 
the  defendant  or  its  t^Soers  whose  duty  It 
was  to  see  that  It  was  enforced,  and  wlio 
knew  It  was  being  commonly  violated,  the 
plaintiff  was  guilty  of  audi  contributory  neg- 
ligence as  would  preclude  him  from  recover- 
ing. Undoubtedly  the  compients  of  the  court 
when  the  rule  was  first  Introduced  in  evi- 
dence were  Improper  r^narks,  but  in  view  oC 
the  fact  that  the  rules  were,  afterwards  ad- 
mitted In  evidence,  and  the  following  state- 
ment made  by  the  court  to  the  Jury  upon 
his  remarks  formerly  made,  we  believe  his  re- 
marks do  not  amount  to  reversible  error: 
"The  Court:  Gentlemen  of  the  Jury,  this  Is 
the  rule  that  the  court  yesterday  refused  to 
admit  In  evidence,  and  In  ruling  upon  It  the 
court  passed  some  remarks  concerning  it.  I 
wish  you,  gentlemen  of  the  Jury,  to  absolute- 
ly disregard  the  remarks  of  the  court  yester- 
day about  this  rule.  It  is  admitted  this 
morning  without  objection  on  the  part  of  the 
defendant  as  evidence  In  this  case.  The  ob- 
jection will  be  overruled  to  the  question. 
Witness  answer  the  question."  Viewing  the 
evidence  and  instructions  as  we  do,  the  oth- 
er objections  of  defendant  under  this  as- 
signment of  error,  If  error  at  all,  would  be 
harmless. 

7.  Appellant  assigns  as  error  that  the 
court  erred  in  refusing  the  following  instruc- 
tion: 'T?he  jury  are  Instructed  that  If  they 
believe  from  the  evidence  that  plaintiff  at- 
tempted to  board  cue  of  the  defendant's 
cabooses  on  October  26,  1903,  and  missed  bis 


handhold  on  said  caboose,  or  Us  footing  up- 
on the  step  of  said  caboose,  and  by  reason 
thereof  fell,  or  was  dragged  alongside  of  the 
track  and  thereafter  fell  or  struck  against 
the  switch  stand  or  target  in  question,  your 
verdict  should  be  for  the  defendant"  The 
court  modified  this  instruction  complained  of, 
giving  the  following  instruction,  which,  in 
view  of  the  pleadings  and  the  evidence,  we 
believe  was  proper,  and  that  the  court  did 
right  in  refusing  the  instruction  complained 
of:  "The  Jury  are  instructed  that  if  they 
believe  from  the  evidence  that  the  plaintiff 
att«npted  to  board  one  of  fhe  defendant's 
cabooses  on  October  26,  1903,  and  missed  his 
handhold  on  said  caboose,  or  his  footing  up- 
on the  step  of  said  caboose,  and  by  reason 
thereof  fell,  or  was  dragged  alongside  of  the 
track,  and  thereafter  fell,  and  such  fall  re- 
sulted in  his  Injury,  for  which  he  now  brings 
this  suit,  yo^  verdict  should  be  for  the  de- 
fendant." If  the  instruction  complained  of 
had  been  given  as  offered  by  appellant  it 
would  have  been  practically  an  instruction 
for  the  Jury  to  return  a  verdict  for  the  de- 
fendant The  complaint  alleged  that  the 
plaintiff  struck  against  the  switch  stand  in 
question,  the  answer  denied  it,  and  the  Jury 
found  in  favor  of  the  plaintiff.  Counsel  for 
respondent  we  believe  very  clearly  show  the 
fallacy  of  this  instruction  offered  by  the  ap- 
pellant in  their  reply  brief,  wherein  they 
segregate  fhe  Instruction  refused  and  com- 
plained of,  as  follows:  "The  Jury  are  In- 
structed that  if  they  believe  frcnn  the  evi- 
dence that  plaintiff  attempted  to  board  one 
of  the  defendant's  cabooses  on  October  26, 
1903,  and  (1)  missed  his  handhold  on  said 
caboose ;  (2)  or  his  tooting  upon  the  step  of 
said  caboose  and  by  reason  thereof  fUl;  (3) 
or  was  dragged  alongside  of  the  tracks  and 
thereafter  fell;  (4)  or  struck  against  the 
switch  stand  or  target  In  question — your  ver- 
dict should  be  for  t&e  defendant"  Now,  If 
we  leave  out  the  clanses  1,  2,  and  8,  we  have 
a  request  to  Instruct  the  Jnty  In  this  lan- 
guage: "The  Jury  are  instructed  that  if  they 
believe  from  the  evidence  that  plaintiff  at- 
tempted to  boaia  one  of  the  defendant's  ca- 
booses on  October  26,  1903,  and  *  *  • 
struck  i  against  the  switch  stand  or  target 
in  question,  your  verdict  should  be  for  the 
defendant"  'This  court  has  repeatedly  held 
that  it  is  not  error  for  a  court  to  refuse  to 
give  an  Inatnictlen  whldi  is  in  part  wrong, 
and  may  so  modify  the  Instruction  as  to 
conform  to  the  pleadings.  State  v.  Ander- 
son, 4  Nevj  265;  Beaver  v.  Taylor,  98  U.  8. 
64,  28  L.  Ed.  797;  Thompson  v.  Powntng, 
15  Nev.  195^  The  court,  however,  in  instruc- 
tions Nos.  5,  6,  7,  8.  and  10,  safflciently  cov- 
ered the  law  and  the  evidence  to  protect  the 
defendant's  Interests.  Wfawe  the  court  prop- 
erly covers  the  substance  of  instructions  - 
which  are  asked  by  connsel .  but  refused,  if 
Is  not  error  to  refhse  to  give  tnstructlons  in 
the  language  of  counsel,  which  b«T6  already 
been    covered   In   other   Instructions   given. 
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state  T.  Borian,  27  N««,  04,71  Pac  682; 
State  V.  Fergus(^j  9  Ney.  10(5;  U.  P4'B.-,Ca 
V.  Jarvl,  53  Fed.  71,  3  C  C..A.  43a}  State 
▼.  Jolinny.  29  Ner.  204,  87  Pac  3.         •   .    ' 

8.  Appellant  nsBigus  as  error  tbat  the/evi- 
dence Is  insufficleut  to  jiietlfy  the  verdict, 
and  the  verdict  is  aeaiust  law.  Tbe  defend- 
ant moved  tbe  lower  court  for  a  new  tflal 
in  this  case,  upon  the  grounds,  first,  insuf- 
flclency  o(  evidence  to  Justify  the  verdict; 
second,  the  verdict  Is  against  law.  The  stat- 
ute of  this  state  (St  1907,  p.  3Q0,  c.  164)  pro- 
vides that:  "In  such  case,  where  It  appears 
that  the  evidence  taken  altogether,  does  not 
support  the  verdict,  or  decision,  or  Judg- 
ment, or  decree  of  the  court,  a  ikew  trial 
shall  he  granted,  or,  upon  appeal,  the  case 
shall  be  reversed  without  regard  to  whether 
there  are  express  findings  upon  all  the  Issues, 
or  whether  the  epeciflcatioas  particularly 
point  out  the  finding  or  findings,  either  ex- 
press or  implied,  that  are  not  supported  by 
the  evidence  or  are  contrary  tltereta"  Our 
examination  of  the  record  in.  tbis  case  shows 
that  there  is  substantial  evidence  to  sup- 
port the  verdict  of  the  Jury,  and  we  cannot 
say  that  there  is  such  a  clear  preponderance 
of  evidence  in  favor  of  tbe  issues  of  fact  as 
contended  by  tbe  appellant)  and  therefore  do 
not  feel  warranted  in  setting  aside  the  ver- 
dict in  this  case.  Where  there  is  a  conflict 
of  evidence  on  certain  points.  Juries,  hav- 
ing the  opportunity  to  observe  the  demeanor 
and  character  of  witnesses  while  testifying, 
are  in  nearly  all  cases  better  Judges  of  fact 
than  are  courts  or  Judges,  and  their  ver- 
dict should  not  be  disturbed  unless  there  is 
a  clear  preponderance  of  evidence,  ot  tbe 
trial  court  can  say  that  the  Jury  were  sway- 
ed by  improper  motives  from  rendering  a 
just  verdict  ivon  the  eridence  adduced  at 
the  trial. 

As  we  previously  observed  elsewhere  in 
tliis  opinion,  we  believe  that  the  evidence  at 
the  present  trial  was  much  stronger  for  tbe 
plaintiff's  case  than  In  tbe  trial  which  took 
place  before  Judge  Hawley,  wherein  a  ver- 
dict for  $18,000  was  rendered  in  favor  of 
the  platntifl.  A  motion  for  a  new  trial  was 
made  before  Judge  Hawley  upon  the  same 
grounds  as  now  urged  in  this  assignment  of 
error,  and,  in  passing  upon  the  question  in 
denying  tbe  motion,  Judge  Hawley  said: 
"Can  it  Judicially  be  said  that  there  was 
*a  clear  preponderance  of  evidence'  against 
tbe  verdict?  The  court  instructed  the  Jury 
'that  it  devolves  upon  tbe  plaintltt  in  mak- 
ing out  bis  case  to  establish  by  a  preponder- 
ance of  evidence  all  of  the  essential  affirma- 
tive allegations  in  bis  complaint  which  are 
denied  in  tbe  answer.'  Again,  'Xou  are  the 
sole  Judges  of  tbe  credibility  and  weight 
that  is  to  be  given  to  the  different  witnesses 
who  bare  testified  upon  this  trial,'  and  fur- 
ther instructed  the  Jury  as  to  the  methods 
they  should  use  'in  Judging  the  credibility 
of  the  respective  witnesses  in  this  case,  there 
being  a  conflict  upon  some  points.'   Tbe  testl- 


of  the  plaintiff  was  dear,)  directi  aad 
positive,  uinn  all  the  material  points  in  the 
case.  .There  was  nothing  in  bis  manner; 
Conduct,  or  appearance  to  reflect  upon  bis 
credit.  It  may  be  admitted,  as- Is  claimed, 
that  this  could  not  be  said  of  all  tbe  wit- 
nesses who  testified  in  bis  favor.  Tbe  Jury 
might,  under  the  instructions,  have  disbe- 
lieved, and  for  that  reasom  have  discarded, 
some  .of  tbeir  statements,  but.  this  is  a  mat? 
ter  solely  within  tbe  province  of  the  Jury. 
Tbe  preponderance  of  the  evidence  does  not 
depend  upon  the  number  of  witnesses.  This 
is  not  thet  governing  questicMt.  The  truth  is 
there,  was  a  direct  conflict  upon  tbe  control- 
ling point:  as  to  whether  the  plaintiff  gave 
notice  to  an  agent  of  tbe  defendant  Qf  tbe 
defective  switch  stand  who  was  authorized, 
or  whose  duty  it  was,  to  see  that  tbe  r9> 
pairs  were  made.  There  was  ample  evidence 
to  sustain  tbe  verdict  In  sucb  cases  the 
courts  would  not,  in  my  opinion  be  Justl: 
fled  in  gcantlng  a  new  trial  uppn  the  ground 
stated."  Burch  v.  S.  P.  B.  B.  (C.  C.)  145  Fed. 
444.  In  Watt  v,  N.  C.  B.  E.  Ck).,  23  Nev. 
171,  172,  44  Pac.  427  (62  Ajn.  St  Eep.  772), 
this  court  says:  "Where  there  is  a  substan- 
tial conflict  in  the  testimony,  the  appellate 
court  should  undoubtedly  not  substitute  its 
Judgment  for  that  of  tbe  trial  court,  and 
should  only  interfere  where,  upon  all  the  evi- 
dence, it  Is  clear  that  a  wrong  conclusion 
has  been  reached."  Murphy  v.  S.  P.  B.  B., 
31  Nev.  — ,  101  Pac  322;  Sacrament?  & 
M.  Co.  V.  Showers,  6  Nev.  296;  Solen  v.  V. 
&  T.  B.  B.  Co.,  13  Nev.  106;  Scott  v.  Ifalnes,' 
4  Nev.  426 ;  Barnes  v.  Sabron,  10  Nev.  217, 
236;  Winter  v.  Fulstone,  20  Nev.  260,  2C6. 
21  Pac.  201,  687;  Devencenzl  v.  Casslnelli, 
28  Nev.  222,  81  Pac.  41 ;  Myers  v.  Bail  road 
Co.,  95  Fed.  406,  414,  *7  C.  C.  A.  137;  People 
V.  Garbntt,  17  Mich.  9,  97  Am.  Dec.  162. 

9.  Appellanf;  assigns  as  further  error  fha|^ 
the  Evidence  shows  that  any  risk  arising 
from  the  defective  switch  stand  was  as^ 
sumed  by  plaintiff.  Tbe  rulings  we  have  al- 
ready made  on  questions  of  fact  and  law 
which  bear  upon  this  point,  together  with 
the  requested  instruction  of  the  defendant, 
numbered  11,  wherein  the  court  Instructed 
the  Jury  properly  upon  tbe  law  regarding 
the  liability  of  the  defendant,  providing  that 
if  the  Jury  believed  from  tbe  evidence  that 
the  defendant  was  notlfled  of  the  defective 
switch  stand,  and  promised  to  repair  tbe 
same  and  did  not,  etc.,  make  it  manifest 
that  there  is  no  error  in  this  assignment 
Taylor  v.  N.  C.  O.  B.  B.  Co.,  26  Nev.  415, 
69  Pac.  858;  By.  (3o.  v.  Moseley,  56  Fed.  1010, 
6  C.  C.  A.  225;  Walton  v.  Railway  Company, 
66  Fed.  1008,  6  C.  C.  A.  223. 

10.  Appellant  aaaigns  as  error  that  tbe  court 
erred  in  denying  defendant's  motion  for  Judg- 
ment of  nonsuit  One  of  tbe  grounds  for  the 
nonsuit  was  that  the  evidence  showed  that 
whatever  Injury  plaintiff  sustained  while  at- 
tempting to  board,  or  In  boarding,  any  of  de» 
f eudant's  cabooses  was  caused  by  his  own  neg< 
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Ilgence  and  fault  and  that  Us  own  negligence 
and  fault  were  contributory  to  the  accident 
and  Bald  Injuries,  and  that  the  proximate 
cause  of  plaintiff's  Injuries  was  the  result  of 
his  own  negligence  and  lack  of  proper  care. 
The  motion  was  denied,  to  which  defendant  ex- 
cepted upon  the  grounds:  First,  the  evidence 
failed  to  show  that  plaintiff  had  notified  the 
proper  officials  of  the  defendant  of  any  de- 
fect in  the  switch  stand,  and  that  therefore 
he  assumed  the  risk  arising  therefrom;  sec- 
ond, that  the  evidence  shows,  without  con- 
flict that  plaintiff  was  guilty  of  contributo- 
ry negligence  in  attempting  to  board  the 
moving  caboose  at  the  time,  and  in  the 
place,  and  in  the  manner  that  he  did.  The 
rule  has  been  well  established  in  this  and 
other  courts  that  In  considering  the  grant- 
ing or  refusing  of  a  motion  for  nonsuit  the 
court  must  take  as  proven  every  fact  which 
the  plaintiffs  evidence  tended  to  prove,  and 
which  was  essential  to  his  recovery,  and 
every  inference  of  fact  that  can  be  legiti- 
mately drawn  therefrom,  and  give  the  plain- 
tiff the  benefit  of  all  legal  presumptions  aris- 
ing from  the  evidence,  and  interpret  the 
evidence  most  strongly  against  the  defend- 
ant Fox  V.  Myers,  29  Nev.  183,  86  Pac.  793; 
Patchen  v.  Keeley,  19  Nev.  409,  14  Pac.  347 ; 
Hanley  v.  Calif.  Bdg.  Co.,  127  CaL  237,  59 
Pac.  577,  47  L.  R.  A.  697;  Lowe  v.  Salt 
lAke  City,  13  Utah,  91,  44  Pac.  1050,  57  Am. 
St.  Rep.  708;  Brown  v.  Warren,  16  Nev. 
228;  Railway  Co.  v.  Lowery,  74  Fed.  463,  20 
C.  C.  A.  596;  Ins.  Co.  v.  Rhea,  123  Fed.  9, 
60  C.  C.  A.  103.  The  rule  has  been  well  es- 
tablished that  a  case  should  not  be  with- 
drawn from  the  Jury  when  reasonable  men 
might  fairly  differ  on  questions  of  fact  as 
to  whether  or  not  a  plaintiff  was  guilty  of 
such 'negligence  as  to  constitute  contrlbuto- 
17  negligence,  and  the  conclusion  that  fol- 
lows as  a  matter  of  law,  unless  the  testi- 
mony  is   BO   conclusive   as   to   compel  the 


court  to  set  aside  a  contrary  verdict  Solen 
T.  Railway  Co.,  13  Nev.  127;  Linden  v.  Ao- 
chor  Co.,  20  Utah.  134,  58  Pac.  358;  C.  &  N. 
W.  B.  Co.  V.  De  aow,  124  Fed.  142,  61  C. 
C.  A.  84;  Texas  Ry.  Co.  r.  Cox,  145  U.  S. 
606,  12  Sup.  Ct.  906,  86  L.  Ed.  829;  Phoenix 
Assur.  Co.  V.  Lucker,  77  Fed.  243,  23  C.  C.  A. 
139 ;  Phoenix  Mut.  Ufe  Ins.  Co.  v.  Doster,  106 
U.  S.  32,  1  Sup.  Ct  18,  27  L.  Ed.  65;  Conn. 
Ins.  Co.  V.  Lathrop,  111  U.  8.  615,  4  Sup.  Ct 
533,  28  L.  Ed.  636;  Guntber  v.  Livermore  As- 
sur. Co.,  134  U.  S.  116,  10  Sup.  Ct.  448,  33  L. 
EA.  857;  Haines  v.  McLaughlin,  136  U.  S.  598, 
10  Sup.  Ct.  876, 34  U  Ed.  290.  In  considering 
this  assignment  it  Is  worthy  to  note  that  in 
passing  upon  this  same  question  both  Judge 
Marshall  and  Judge  Hawley,  in  two  previous 
trials  to  this,  considered  the  evidence  and 
issues  Bofflcient  to  submit  to  the  Jury.  In 
the  light  of  this  rule,  and  the  opinion  we  en- 
tertain and  have  expressed  on  the  other  as- 
signments of  error  herein  considered,  we  are 
of  the  opinion  that  the  trial  court  did  not 
err  In  denying  the  motion  of  nonsuit  inter- 
posed by  the  defendant 

11.  Appellant's  last  assignment  of  error 
that  the  court  erred  in  submitting  to  the 
Jury  the  question  as  to  whether  or  not  the 
plaintiff  bad  complained  to  the  proper  per- 
son about  the  defective  switch  stand  we 
have  already  passed  upon  adverse  to  appel- 
lant's contention  in  considering  the  former 
assignments  of  error  herein. 

After  a  most  careful  examination  of  the 
record  presented  In  this  case,  and  authori- 
ties cited  In  the  able  arguments  and  briefs 
of  both  counsel  for  appellant  and  respond- 
ent In  view  of  the  foregoing  reasons  as> 
signed,  we  are  of  the  opinion  that  the  judg- 
ment and  order  of  the  lower  court  denying 
appellant's  motion  for  a  new  trial  should  be 
affirmed.    It  is  so  ordered. 


NORCROSS,    0. 
concur. 


J.,   and   TALBOT,   13^ 


Digitized  by 


Google 


MotO 


HOFFMAN  y.  OWBNa 


241 


(U  Nair.  481) 

HOFFMAN  T.  OWDNS,  Sheriff,  et  tL     (No. 

1,81T.) 
(Suprane   Conrt  of  Nevada.     Oct   16,  1900.) 

1.  AFPEAI.    and    EBBOB    (I    8S2*)— UllDKBTAX- 

ino  ON  Afpkai.— Waivxb. 

Under  Civ.  Prac.  Act,  i  348  (Comp.  Lawa, 
I  8443),  providing  that  the  undertaking  may  be 
waived  by  the  written  conaent  of  the  respond- 
ent, and  Comp.  Laws,  i  2621,  providing  that  an 
attomur  may  bind  his  client  in  any  of  the 
steps  o!  the  action  by  his  agreement  filed  with 
the  cleric  an  undertaking  on  appeal  is  not  es- 
sential where  the  attorney  for  respondent  en- 
tered Into  a  written  stipulation  waiving  an  on- 
dertaUng;  such  stipulation  being  filed  with  the 
derk. 

(Bid.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  2093;   Dec  Dig.  |  892.*] 

2.  Fbaudttucnt    Convktanceb    (|    147«)   — 
ChANOB  or  F0B8B88I0N— 6urriciKNCT. 

The  object  ttt  Comp.  Laws,  |  2703,  provid- 
ing that  every  sale,  unless  accompanied  by  an 
immediate  deflveiy,  and  followed  by  an  actual 
and  continued  change  of  possession,  shall  be 
conclusive  evidence  of  fraud  as  against  credit- 
ors, is  the  prevention  of  fraud,  and  what  will 
amount  to  cnange  of  possegsion  within  the  stat- 
ute must  be  determined  in  each  case,  having 
relation  to  the  character  and  situation  of  the 
property  at  the  time  of  sale. 

[Ed.  Note.— FoT  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  f  457;  Dec.  Dig.  | 
147.*] 

t.  Fhattddixnt    Contxtanceb    (I    152*)   — 
Cecanoe    or    PossEBBioN  —  PoBSEsaioN    or 

FORMKB  OwNKB  AS  EUPlMTi  Ot  GBANTEB. 

A  saloonkeeper  sold  his  business  and  liq- 
uors to  his  brother  in  payment  of  a  prior  debt, 
and  execnted  a  bill  of  sale,  which  was  properly 
lecordcd.  The  brother  took  possession,  and  con- 
tinned  the  bnainess  as  before.  Both  woAed  a 
shift  as  bartenders  subatantially  as  before,  with 
the  exception  that  the  brother  acted  as  propri- 
etor and  the  other  worked  on  a  salary.  The  sa- 
loon sign,  oontalntng  only  the  mmame,  was  not 
dianged.  Business  honsea  and  customers  were 
notified  of  the  change.  Neither  the  lease  on  the 
premises  nor  the  license  was  transferred.  Held, 
that  the  sale  was  not  fraudulent  in  law,  within 
Comii.  Laws,  I  2708.  providing  that  vrtrv  sale 
noleas  accompanied  hy  an  immediate  delivery, 
follo^(cd  by  an  actual  and  continued  change  of 
poneesion,  shall  be  condnsiTe  evidence  of  fraud 
aa  againat  ereditora,  as  the  possesrion  of  the 
buyer  was  not  acODCnrrent  or  joint  peasession 
with  the  seller,  but  waa  exclusive. 

(Ed.  Note.— For  other  cases,  see  Fraudulent 
Oraveyancea^  Cent  Dig.  ff  47^  475;  Dec.  Dig. 
I  1S2.*] 
4.  Appkal  and  Bbbob  (|  1008*)— Fbaudttucny 

nuNSFBB— Question  roB  Tbial  Coubt. 
Whether  a  sale  was  fraudulent  in  fact  aa 
against  creditors  of  ^  seller  is  for  the  trial 
court  to  determine. 

(Bi.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  |  8096;  Dec.  Dig.  1 1008L*] 

On  rdkearlDg.    Former  opinion  overruled. 
and  Judgment  and  order  affirmed. 
For  former  opinion,  see  103  Pac.  414. 

NOSCROSS.  C.  J.  Following  the  prior  de- 
daion  of  tbit  court  in  Marx  ▼.  Lewis,  24 
Nev.  306,  63  Pac.  600,  this  appeal  was  dls- 
mlned  upon  the  grotind  that  an  undertaking 
<«  appeal  was  an  essential  statutory  requisite 
to  InvefBt  this  court  with  Jurladlctlon,  and 
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that  audi  nndO'taking  could  not  be  waived. 
Upon  our  attention  being  called  on  petition 
for  a  rehearing  to  the  fact  that  all  of  the 
statutory  provislonB  having  a  bearing  upon 
the  qnestion  were  not  referred  to  or  consider- 
ed in  the  Marx  v.  Lewis  Case,  aupra,  a  re- 
hearing was  granted.  By  section  348  of  the 
civil  practice  act  (Comp.  Laws,  {  3443)  it  Is 
provided  that  "In  all  cases  the  undertaking  or 
deposit  may  be  waived  by  the  written  con- 
sent of  the  respondent"  This  Important  pro- 
vision of  the  statute  appears  clearly  to  have 
been  Inadvertently  overlooked  both  by  the 
court  and  counsel  In  the  Marx  v.  Lewis  Case. 
Section  10  of  "An  act  relative  to  attorneys 
and  counselors  at  law"  (Comp.  Laws,  |  2621) 
provides:  "An  attorney  and  counselor  shall 
have  authority:  First— To  bind  his  client 
in  any  of  the  steps  of  an  action  or  proceed- 
ing, by  his  agreement  filed  with  the  clerk, 
or  entered  upon  the  minutes  of  the  court,  and 
not  otherwise."  Where  the  attorney  for  the 
respondent  enters  into  a  written  stipulation 
waiving  an  undertaking  on  appeal  and  such 
stipulation  is  filed  with  the  clerk,  it  is  a 
compliance  with  the  provisions  of  the  statute. 
In  so  far  as  the  opinion  In  the  Marx  v.  Lewis 
Case  holds  that  an  undertaking  on  appeal 
catmot  be  waived,  It  is  overruled.  Likewise 
the  opinion  heretofore  rendered  in  this  case. 
This  Is  an  appeal  from  the  decision  and 
judgment  In  favor  of  the  plaintiff,  respondent 
herein,  and  from  an  order  denying  defend- 
ants', appellants  herein,  motion  for  a  new 
trial.  The  only  point  urged  upon  the  appeal 
is  that  the  decision  and  Judgment  of  the  trial 
court  Is  not  supported  by  the  evidence.  This 
action  is  In  claim  and  delivery  to  recover  the 
possession  of  certain  personal  property  con- 
sisting of  a  stock  of  wines,  liquors,  and 
dgars,  bar  fixtures,  and  certain  other  saloon 
furnishings.  The  property  In  question  was 
attached  by  the  said  sheriff  of  Nye  county  as 
the  property  of  J.  H.  Hoffman,  a  brother  of  the 
respondent  herein,  in  an  action  Instltnted  by 
the  ain>ellant  A.  J.  Pommer  Company,  against 
the  said  J.  H.  HofTman  and  two  others  on  (be 
8th  day  of  February,  1907.  Proof  was  otter- 
ed to  tiM  effect  that  on  the  21st  day  of  Janu- 
ary, 1907,  the  said  J.  H.  HotTman  executed 
and  delivered  to  the  plaintiff  a  bill  of  sale 
of  the  property  In  question,  together  with  the 
■aloon  buslneeB  conducted  by  him  and  known 
as  "ThB  Hoffman"  and  an  automobile.  In  pay- 
nnent  and  extlngnlshment  of  a  prior  existing 
debt  In  the  sum  of  |8i230  owed  by  him  to  the 
plaintiff.  The  said  Mil  of  sale  was  tnereup- 
on  filed  for  record  and  recorded  In  the  office 
Dt  the  county  recorder  of  Nye  county  at  the 
town  of  Tonopab,  where  the  property  was 
situated  "and  the  record  in  the  recorder's 
office  pnbllshed  in  the  paper."  After  toe 
making  of  the  bill  of  sale,  the  plaintiff  took 
possession  and  conducted  the  saloon  business 
in  substantially  the  same  manner  as  hla 
brother  had  previously  conducted  It.     Both 
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Hoffmans  v^brked  a  shift  as  bar  tenders  Sub- 
stantially as  they  had  done  before  the  execu- 
tion of  the  bill  of  sale,  with  the  exception 
that  the  respondent  acted  as  proprietor  and 
J.  n.  Hoffman  worked  upon  salary.  The  only 
sign  about  the  saloon  before  the  transfer  was 
fhe  words  "The  llofifman,"  and  this  was  not 
changed.  Neither  of  the  brothers  had  ever 
had  their  name  used  otherwise  about  the 
premises,  either  before  or  after  the  sale. 
The  business  houses  and  persons  from  whom 
supplies  for  the  saloon  had  been  purchased 
were  notified  when  they  presented  their  bills 
that  the  saloon  business  had  changed  hands, 
and  that  the  plaintiff  v\:as  the  owner,  and 
would  be  responsible  f6r  debts  in  the  future. 
Customers  of  the  place  coming  In  were  also 
Informed  of  the  transfer.  It  was  also  brought 
out  In  the  testimony  of  J.  H.  Hoffman  that  at 
the  time  of  the  execution  of  the  bill  of  sale 
that  he  did  not  make  any  transfer  of  his 
lease  upon  the  premises,  nor  was  any  change 
made  in  the  countjj  license.  He  testified  that 
he  did  not  consider  It  necessary  to  transfer 
the  lease,  and  that  In  reference  to  the  license 
that  he  did  not  know  until  afterwards  that 
the  saloon  could  not  legally  be  conducted  un- 
der the  quarterly  license  taken  out  by  him 
the  Ist  of  January,  and  explained  that  form- 
er purchasers  of  the  saloon  prior  to  himself 
had  continued  to  do  business  under  the  prior 
existing  license. 

The  action  brought  by  A>  J.  Pommer  Com- 
pany, against  J.  H.  Hoffman,  was  for  an  in- 
debtedness contracted  by  the  latter's  wife 
wliile  engaged  in  conducting  a  music  store  in 
Tonopah.  Both  the  plaintiff  and  the  said  J. 
li,  Hoffman  testified  that  at  the  time  of  the 
transfer  they  were  unaware  of  such  indebted- 
ness, and  that  the  sale  and  transfer  of  the 
property  In  question  was  not  made  to  hinder, 
delay,  ^r  defraud  any  creditors  of  either  J. 
H.  Hoffman:  or  his  wife. 

It  is  contended  by  appeUant  that  the  evi- 
dence was  Lt^uffldent  to  estabilsb  a  valid  sale 
at  the  property  in  controv«c«y  as  against  .tbe 
creditors  of  J.  H.  Hoffman  under  the  statute 
of  frauds.  Section  64  od  an  act  concerning 
conveyances  (Comp. '  Laws,  t  2703)  provides: 
"Every.  Bale 'made  by  a,' vendor  of  goods  amd 
chattels  In  his  iposaeadon  or  nndier  bis  con- 
.teoi,  and  every  assignment  of  goods  and  chat- 
tals,  unless  the  same  be  accompanied  by  an 
immediate  delivery,  and  be  followed  by  an 
actual  and  continiied  t:bilnge  of  possession  of 
things  sold  or  asstgoed,  shall  be  conclusive 
evidence  of  fraud,  as  ^against  the  creditors  of 
the  person' maklng'such  assignment,  or  sab- 
sequent  pnrcbasers  in-  good  faithi"  This 
court  in  Tognlnl  v.  Kyle;  17  Nev.  200,  212, 
30  Pac.  829,  45  Am.  Rep. '442,  said:  "In  8al«s 
of  personal  property  tM  statute  requires  thit 
It  inust  be  taken  into  the  actual  possession  of 
the  vendee  in  order  to  be  operative  against 
'tM  creditors  of  the  vendor.  Thfs  require- 
ment of  the  statute  is  based  upon  the  princi- 


ple that  permitting  the  former  owner  to  re- 
main in  ftie  apparent  ownership  of  the  prop- 
erty may  be  the  means  of  giving  him  a  false 
credit.  There  is  no  difficulty  in  the  applica- 
tion of  the  statute  to  sales  of  personal  prop- 
erty capable  of  actual  delivery,  as,  for  in- 
stance. In  the  case  of  the  sale  of  a  few 
bushels  of  charcoal,  but  the  application  of 
the  statute  to  sales  of  cumbrous  property, 
such  as  twelve  thousand  bushels  of  charcoal, 
has  been  fruitful  of  litigation.  "Wbat  will 
amount  to  a  change  of  possession  sulBclent 
to  satisfy  the  requirements  of  the  statute  In 
one  case  will  fall  short  of  Its  demands  in 
another.  .  Each  case  must  be  decided  with 
relation  to  the  character  and  situation  of  the 
prpperty  at  the  time  of  the  sale."  The  object 
of  the  section  of  the  statute,  supra,  is  "the 
prevention  of  frauds  which  would  necessarily 
result  from  the  practice  of  permitting  the 
right  of  property  to  be  in  one  person  and  the 
possession  and  all  the  Indicia  of  the  right  of 
property  being  in  another."  Doak  v.  Brubak- 
er,  1  Nev.  221 ;  Wilson  t.  Hill,  17  Nev.  406, 
30  Pac.  107& 

This  ease  was  tried  before  the  xwart  •with- 
out a  Jury.  No  specific  findings  of  fact  were 
filed  in  the  case,  but  the  following  appears 
in  the  written  opinion  of  the  trial  Judge: 
"The  evidence  in  this  case  shows  that  the 
sale  was  made  in  good  faith  and  without 
any  Intention  to  hinder  or  defraud  any  of 
the  creditors  of  J.  H.  Hoffman,  and  par- 
ticularly the  A,  J.  Pommer  Company.  In- 
deed, the  evidence  shows  that  neither  the 
plaintiff  nor  J.  H.  Hoffman  knew  of  the  ex- 
istence of  the  claim  of  the  Pommer  Com- 
pany; the  fact  being  that  the  account  ac- 
crued for  musical  instruments  and  goods 
sold  and  delivered  to  the  wife  of  J.  H.  Hoff- 
man. If  J.  H.  Hoffman  bad  sold  the  prop- 
erty described  in  the  complaint  to  some  per- 
son other  than  his  brother  in  payment  of  a 
debt  amounting  to  the  value  of  the  property, 
and'  if  audi  person  had  taken  possession 
thereof'  before  the  levy  «f  attachment,  witti- 
out  notice  of  the  existence  vf  the  claim  of 
the  attaching  creditor,  if  Cdifld  not  be  seri- 
ously contended  that  the  vendee  was -not  a 
purchaser  |n  good,  faith,  and  tiiat  ha  would 
not  be  protected  against  tke  creditors  of 
J.  H.  Hoffman.,  Does  tfte  fact  that  the 
transfer 'was  made  to  the  brother  of  the 
vendor  change  th«  rule,  all  of  the  other  facts 
being  the  same}  Manifestly  not  The  fact 
that  J.  H.  Hoffman  and  P.  P.  Hoffman  are 
brothers' and  that  the  bill  of  sale  was  given 
In  extinguishment  of  an  antecedent  debt  Aie 
circumstances  that  might  create  i.  suspicion 
as  to  the  good  faith  of  the  transfer,  still 
these  circumstances  are  Aot  sufficient  to 
overcome  ttie  direct  and  positive  testimony 
of  the  two  Hoffmans  that  the-  sale  was  made 
In  good  faith  and  free  from  fraud,  and  that 
there  ■^as  an  lmm*dlat6  delivery  and  ab  ac- 
tual and  continued  change  '  of  possession. 
It  will  be  observed  that  absolutely  no  testl- 
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mony  vrhateTerwas  o|te«ed  by  the  deffitd- 
auts  to  contradict  or  Impeach  the  testimony 
of  the  Hoffmaus,  or  to  show  that  thQ. plain- 
tiff was  not  a  purchaser  in  good  faith,  and 
that  the  provisions  of  the  statute  requiring 
a  delivery  aud  change  of  possession  had  not 
been  complied  wltli.  The  most  that'  can  lie 
said  in  support  of  the  defendants'  conten- 
tion is  that  these  clrcumAtaoces  cast  a  cloud 
and  suspicion  upon  the  transfer.  It  is  an 
inflexible  rule  of  law  that  fraud  cannot  be 
assumed,  but-  must  be  established  ,by  clear, 
convincing  and  unequivocal  proof.  The  tes- 
timony offered  in  l)ehalf  of  the  plaintiff,  it 
seems  to  me,  c&nnot  be  overcome  by  suspi- 
cions, surmises,, or. Inferences,  however  cno- 
ningly  awakened  or  eloquently  depicted. 
When  the  attachment  was  levied  ia  the 
Fommer  suit,  the  plaintiff  herein  filed  his 
claim  of  ownership  with  the  sheriff,  as  re- 
quired by  law,  and  the  want  of  delivery  and 
tbe  question  of  the  good  faith  of  the  trans- 
fer were  submitted  to  a  sheriff's  Jury.  This 
Jury  decided  in  favor  of  the  plaintiff  in  this 
case.  Tlie  verdict  of  the  Jury  In  that  case 
must  bave  tieen  based  upon  the  conviction 
In  the  mind  of  the  Jury  that  the  sale  waa 
made  in  good  faith,  and  that  there  was  an 
Immediate  delivery  and  an  actual  and  con- 
tinued cbiange  of  possession.  -  While-  the  con- 
clusion of  tbe  Jury  in  that  proceeding  is  not 
binding  up4m  the  court  in  this  case,  still  it 
sbows  how  tlte  Jury  regarded  the  weight  of 
tlie  evidence  offered  in  support  of  these 
questions." 

Tlie  only  question  wliieh  might  t>e  regard- 
ed as  at  ail  serious  in  this  case  is  witether 
it  could  be  said  tbat  the  possession  of  the 
respondoit  vendee  was  a  concurrent  or  Joint 
possession  with  the  vendor  and  not  exclusive 
as  required  by  the  statute.  20  Cyc.  541. 
Xliis  court  by  Hawiey,  C.  J.,  In  the  case 
of  Gray  V.  SnUlvan,  10  Nev.  416,  424,  said: 
"It  is  well  settled  that  tbe  employment  of 
tlie  vendor  in  a  subordinate  capacity  is  only 
colorable,  and  not  conclusive,  evidence  pf 
fraud.  Qodcb^ux  v.  Mulford,  26,  Ool.  324;. 
BiUingsley  v.  White,  59  Pa.  460.  Certainly 
no  stronger  rule  ougbt  to  be  adopted  against 
tbe  employment  of. tbe  mere  servant  of  the 
vendor.  Tlie  court,  in  Godcliaux  v.  Alulford, 
discussing'  ttie  question  of  the  employment 
of  the  viendor,  said:  'It  was  competent  for 
the  defendants  to  prove  the  fact  as  tending 
to  sliow  that  .there  bad  been  no  actual  and 
continued  change  of  possession;  but,  wben 
proved,  it  did  not  become,  conclusive  of  that 
question,  •  •  *  but  only  an  element  of 
proof  to  be  ^reighed  by  the.  jury.' "  See, 
also,  tbe  case  of  McKibt>in  v.  Martin,  64  Pa. 
352,  8  Am.  Rep.  588,  cited  with  approval  in 
Tognini  v.  Kyle,  supra,  tft  tbe  McKibbin 
Case,  tbe  coqrt,.  by  Sharswood,  3.,  said: 
"Tbe  law  undoubtedly  is  that  not  only  must 
ppesesslon  be  UHen  ,by  tbe  Tendee.  but  tbat 
possession  must  be  exclusive  of  the  v^id^r. 
Ar-CMkcnrrent  possession  will  not  do.    'There 


cannot  in  such  case,'  sold  Mr.,7u9tice  Dun- 
can, 'be  a .  Qpncurrent  possession.  It  must 
be  exclusive,  or  it  would  by  the  policy  of  the 
law  be  deemed  colorable.'    Clow  v.  Woods, 

5  Serg.   &   R.   (Pa.)   287,   9  Am,,  Dec.  340.. 
And,  again,  in  Babb  v.  Clemson,   10  Serg. 

6  R,  (Pa.)  428,  18  Am.  Dec.  684:  There 
cannot  be  a  concurrent  possession  in  the  as- 
signor and  assignees.  It  must  be  exclusive, 
or  it  is  deemed  colorable  and  fraudulent. 
To  defeat  the  execution,'  there  must  bave 
been  a  bona  fide  substantial  change  of  pos^ 
session.  It  is  mere  mockery  to  put  in' an-, 
other  person  to  keep  possession  jointly  with' 
tbe  former  owner.  A  concurrent  posses- 
sion with  tbe  assignor  is  colorable.'  But 
what  is  the  concurrent  possession  which  will 
be  deemed  such  as  matter  of  law?  Evident- 
ly as  owner,  or  accompanied  with  the  ordina- 
ry Indicia  of  ownership — such  as  will  lead 
any  person  not  in  tbe  secret  to  Infer  that 
there  has  been  no  actual  change.  Tbe  ven- 
dor must  appear  to  occupy  the  same  relation 
to  the  prc^rty  as  he  did  before.  In  such 
a  case  the  court  must  pronounee  it  fraudu- 
lent and  colorable  per  se.  •  *  •  Cer- 
tainly it  may  be  considered  as  settled  by 
abundant  authority  in  this  court  that  where 
there  has  beeux  a  sufficient  actual  or  con- 
structive delivery  to  the  vendee,  and  he  is 
in  possession,  the  fact  that  tlte  vendor  is 
employed  as  a  derli  or  a  servant  about  tbe 
establishment,  in  a  capacity  which  holds  out 
no  Indicium  of  ownership,  does  not  consti- 
tute such  a  concurrent  possession  as  tbe  law 
condemns.  In  such  cases  it  is  a  question 
for  tbe  Jury  whether  the  change  or -posses- 
sion has  been  actual  and  bona  fide — not 
pretended,  deceptive,  and  collusive.  If  there 
are  facts  tending  to  show:tfaat  he  had  a  bene- 
ficial ^terest  in  the  business ;  that  tbe  prs- 
ceeds  of  it  went  to  him  .beygud  a  reasonable  ■ 
compensation  for  his  services;  that  he  had 
an  unlimited  power  to  draw  upon,  the  ttH; 
or  that  with  the  luaowledge  of  tlie  vendee.- 
he  took  money  to  pay  his  own  debts — these 
are  facts  for  tbe  Jucy-  *  .*  *  fn  KUingST , 
ley  V.  tWbite,  5&  Fa.  4G4,  two  .partner^  sold 
out  a  store  of  goods  to  tlie  br«ittaer.of  one  of 
them.  One  of  the  vendors  continued  in  tbe 
store  as  a  hired  hand.  'IJF>'  said  Mr.  Justice- 
Williams, ^'BUllngsley's  acts  aitd  de^laratiouSi: 
as  a  salesman  liad  b^ea  such  as. to,. leave  it 
doubtful  whether  he  was  acting  as  owner 
or  agent,  then  his  presence  and  connection 
with  the  gioods  would  have  beep  such  evi- 
dence of  retained  possession  as  to  rendeir 
tbe  sale  fraudulent.  But  if  hlsaqts  and  dec- 
larations were  professedly  and  apparently 
those  of  a  mere  agent,  and  were  so  .under- 
stood by  the  parties  with  who^  be  dealt, 
a^  ^1  the  evidence  tends  to  show,  then,  tbey  , 
constituted  no  such  liadge  o^f .  fraud  or  evi- 
dence of  retained  possession  as  would  Justi- 
fy .  the  court  in  declaring  tbe  sale  fraudu- 
lent.' "  .  It.c^nn^t,  yre  thUik,  be  said  from  tbe 
facts  in  tliia  case  that  the  sale  was  fraudu^ 
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lent  In  lav.  It  was  the  province  of  the  trial 
court  to  determine  whether  It  was  frauda- 
lent  In  fact 

The  judgment  and  order  appealed  from 
are  affirmed. 

SWEENEY  and  TAIiBOT,  JX,  concnr. 


STATE  V.  SIMPSON.     (No.  1,835.) 
(Supreme  Court  of  Nevada.    Oct.  9,  1909.) 

1.  BuRQLABY  (8§  2,  23*)— Statxjtobt  Offens- 
es—Elements. 

The  offense  of  house  breaking  under  the 
statute  (Comp.  Laws,  §  4713),  making  every  per- 
son who  in  the  daytime  shall  enter  a  dwelling 
house,  with  intent  to  steal,  guilty  of  house  break- 
ing, is  complete  when  the  house  is  entered  with 
the  specific  intent  to  steal,  and  the  actual  steal- 
ing or  attempt  to  steal  property  therein  is  but 
evidence  of  such  intent,  and  the  allegation  in 
the  indictment  of  ownership  of  the  property  in 
the  bouse  is  mere  surplusage. 

[Bid.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  H  1,  65;  Dec.  Dig.  $§  2.  23.*] 

2.  Cbiminai.  Law  (g  1168*) — Ebbonbous  Ad- 
mission or  Evidence— HtBMT.Bsa  Ebbob. 

Where,  on  a  trial  for  house  breaking,  ac- 
cused, in  explainmg  his  flight  from  the  imme- 
diate vicinity  of  the  house,  after  tbe  breaking 
and  entry  thereof  had  been  discovered,  testified 
that  he  ran  away  because  he  had  a  dirk  knife 
in  his  possession,  and  that  he  was  afraid  if 
arrested  that  he  would  be  in  danger  of  convic- 
tion for  carrying  a  concealed  weapon,  the  error, 
if  any,  in  admitting  the  dirk  knile  in  evidenee, 
was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Lav. 
Cent  Dig.  i  3137;   Dec.  Dig.  i  1169.*) 

Appeal  from  District  Gourt,  Esmeralda 
County. 

J.  W.  Simpson  was  convicted  of  house 
breaking,  and  he  appeals.    Afflnued. 

Clarence  C.  Ward,  for  appellant.  B.  C. 
Stoddard,  Atty.  Oen.,  for  the  State. 

NORCROSS,  0.  J.  The  appellant  was  con- 
victed of  the  crime  of  house  breaking  upon 
an  indictment  charging  that  the  said  defend- 
ant on  the  18th  dky  of  July,  1908,  or  there- 
abouts, at  the  coimty  of  Esmeralda,  did  tlien 
and  there  in  tbe  daytime  enter  the  dwelling 
bouse  of  J<An  Doyle,  and  occupied  by  said 
John  Doyle,  with  the  Intent  then  and  there, 
and  in  said  dwelling  house,  to  steal  tbe 
goods  and  chattels  of  the  said  John  Doyle 
situate  and  being  therein.  From  tbe  Judg- 
ment of  conviction  and  tbe  order  denying  his 
motion  for  a  new  trial,  the  said  Simpson 
appeals. 

There  was  proof  showing,  or  tending  to 
show,  that  tbe  appellant  herein  entered  the 
dwelling  house  occupied  by  tbe  said  John 
Doyle  and  his  wife,  and  while  tbereln  open- 
ed the  trunk  of  tbe  said  Mrs.  Doyle,  and 
was  engaged  In  going  through  the  same 
when  frigbtened  away  by  the  return  of  Mrs. 
Doyle.  It  is  contended  by  counsel  for  ap- 
pellant that  there  is  a  fatal  variance  be- 


tween the  allegation  In  tbe  indictment  and 
the  proof,  in  that  there  was  no  evidence 
that  the  defendant  in  any  way  disturbed 
any  property  belonging  to  the  said  John 
Doyle,  and  hence  no  evidence  of  an  intent 
to  steal  the  property  of  the  said  John 
Doyle.  The  Attorney  General  In  his  brief 
has  cited  authorities  which  he  contends  sup- 
ports the  position  that,  even  though  it  were 
necessary  to  establlsta  ownership  of  proper- 
ty in  the  said  John  Doyle,  the  fact  that  he 
was  in  the  occupancy  and  control  of  the 
building  was  sufBclent  to  make  him  In  law 
a  bailee  of  all  of  the  property  situate  there- 
in, and  that  as  such  bailee  he  would  be  re- 
gardeu  as  having  sufficient  title  to  the  prop- 
erty to  support  an  allegation  of  ownership 
thereof  for  tbe  purposes  of  the  Indictment 
In  the  case  of  Kidd  v.  State,  101  Ga.  528, 
28  S.  E.  990,  the  court  said:  "It  is  not  es- 
sential that  an  indictment  for  burglary, 
which  charges  that  the  accused  broke  and 
entered  a  bouse  with  Intent  to  commit  a  lar- 
ceny tbereln,  should  distinctly  describe  the 
larceny  in  question.  •  •  •  In  the  pres- 
ent case  it  was  alleged  that  the  goods  which 
the  accused  Intended  to  steal  belonged  to 
the  prosecutor,  and  the  proof  showed  that 
tbe  title  to  tbe  same  was  in  his  wife.  We 
do  not  tbtnk  this  constituted  a  variance  be- 
tween the  allegata  and  the  probata.  It  did 
appear  that  tbe  goods  were'  in  tbe  posses- 
sion of  the  husband  and  under  his  custody 
and  control;  and  according  to  the  principle 
laid  down  in  Goode  v.  State,  70  Ga!  752,  this 
was  Sufficient  to  authorize  tbe  allegation 
that  the  goods  belonged  to  the  prosecutor." 
The  statute  under  which  tbe  defendant  was 
convicted  provides:  "Every  person  who,  in 
the  daytime,  shall  enter  any  dwellbig  bouse, 
*  •  •  with  intent  to  steal,  or  to  commit 
any  felony  whatever  tbereln,  is  guilty  of 
house  breaking.  «  •  •"  Comp.  Laws,  | 
4713.  It  Is  unnecessary,  under  this  statute, 
to  specifically  allege  ownership  of  property, 
and  such  allegation  in  the  indictment  may 
be  rejected  as  surplusage.  The  offense  ts 
complete  when  tbe  house  or  other  building 
is  entered  with  the  specific  Intent  designat- 
ed in  tbe  statute.  The  actual  stealing  or  at- 
tempt to  steal  property  therein  la  only  evi- 
dentiary of  the  criminal  Intent  "When  it 
Is  necessary  to  allege  the  ownership  of  goods, 
which  it  is  alleged  defendant  intended  to 
steal  or  stole,  the  ownership  must  be  prov- 
ed as  laid;  but  according  to  the  better  opin- 
ion, when  such  an  allegation  Is  unnecessary, 
and  the  conviction  is  for  burglary  only,  and 
not  larceny,  the  allegation  of  ownership  Is 
surplusage,  and  a  variance  Is  Immaterial." 
6  Cyc.  230;  Harris  v.  State,  61  Miss.  804; 
James  v.  State,  77  Miss.  370,  28  South.  929, 
78  Am.  St  Rep.  627;  State  v.  Tyrrell,  98 
Mo.  357,  11  8.  W.  734;  State  v.  Hutchinson, 
111  Mo.  257,  20  S.  W.  84;  Reg.  v.  Clarke,  X 
C.  &  K.  421,  47  Bu  C.  L.  421. 
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Appellaxrt  anlgns  error  In  tbe  admission 
over  objection  of  a  dirk  knife  and  sbeath 
taken  from  the  defendant  at  the  time  of  his 
arrest.  Without  determining  the  question 
-whether  the  knife  was  admissible  as  evi- 
dence upon  the  part  of  the  state,  as  contend- 
ed by  the  Attorney  General,  It  is  safflcient 
answer  to  appellant's  contention  to  state 
that  the  defendant  at  the  trial  testified  that 
he  based  his  defense  upon  the  dirk  knife 
In  question.  As  an  explanation  of  his 
flight,  after  the  breaking  and  entering  of 
the  house  had  been  discovered  and  himself 
found  in  the  immediate  vicinity  thereof  and 
charged  with  the  offense,  he  testified  that 
the  reason  he  ran  away  was  because  he  had 
this  particular  knife  In  his  possession,  and 
that  he  was  afraid.  If  arrested,  he  would  be 
tn  danger  of  conviction  for  carrying  a  con- 
cealed weapon,  and  that  to  avoid  such  pos- 
sibility he  ran  from  the  scene  of  the  crime, 
and  attempted  to  escape  from  his  pursuers. 
Evidence  upon  which  the  defendant  testifies 
he  bases  his  main  defense  could  hardly  be  re- 
garded as.  prejudicial. 

Counsel  for  appellant  next  assigns  preju- 
dicial error  committed  by  the  district  attor- 
ney In  his  concluding  argument  to  the  Jury. 
We  have  heretofore  In  numerous  cases,  and 
eBpeclnlly  In  the  recent  case  of  State  v.  Rod- 
riquez,  31  Nev.  ,  102  Pac.  863,  had  occa- 
sion to  comment  upon  the  limitations  which 
should  control  prosecuting  attorneys  in  their 
arguments  before  the  Jury.  In  this  case, 
however,  after  an  examination  of  the  alleg- 
ed objectionable  language  used  by  the  idla* 
trict  attorney,  we  are  unable  to  find  any- 
Oilng  therein  that  could  be  considered  objeo- 
tionable.  We  find  no  reference  to  facts  not 
hronght  out  la  the  eviieoce  introduced  upon 
the  trial  nor  the  statement  of  conclusions 
which  may  not  legltiniately  follow  from 
the  facts  disclosed  by  the  evidence. 

No  error  appearing  In  the  record,  the 
Judgment  and  order  of  the  trial  court  are 
affirmed* 

8WBKNBX  and  TAI<BOT;  JJ.,  coBcni^ 


Ets  parte  WOODBUHN.     (No.  1,856.) 

(Sopreme  Court  of  Nevada.     Oct.  2,  1900.' 

1.  CoNsnrtmoNAi.  [<aw  (f  52*<y— Brcboaok* 

XEIfT  OR-  JUDICIABT. 

Act  March  13,  1009  (St.  1900.  p.  98,  c  9C), 
providing  for  greater  credits  to  prisoneis  for 
good  behariof  than  were  authorized  by  prior 
acts,  is  void  so  far  as  it  attempts  to  conunate 
any  part  of  a  sentence  imposed  prior  to  it* 
passage,  because  it  interferes  with  the  functions 
of  the  judiciary. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al l>w.  Cent.  Dig.  {  61 ;    Dec.  Dig.  {  52.*1 


2.  Couns  (i  80*)— RuuES  or  Deoisiok. 

Courts  are  only  justified  in  overruling  for* 
mer  decisions  where  the  same  are  deemed  to 
be  clearly  erroneous. 

[Ed.  Note.— For  other  cases,  sm  Courts,  Cent 
Dig.  I  311;   Dec.  Dig.  |  sSI?] 

Application  by  W.  Woodbum,  In  behalf  of 
Edward  Hall,  for  a  writ  of  habeas  corpus  for 
the  discharge  of  Edward  Hall  from  Imprison* 
ment.    Denied. 

W.  Woodbum,  In  pro.  per.  R.  C.  Stoddard, 
Atty.  Gen.,  and  L.  B.  Fowler,  Deputy  Atty. 
Gen.,  for  respondent 

NORCROSS,  O.  J.  The  said  Edward  Hall, 
upon  whose  behalf  the  petition  was  filed.  Is 
held  in  confinement  in  the  state  prison  under 
a  commitment,  issued  on  the  4th  day  of  May, 
1907,  ordering  him  to  be  imprisoned  for  the 
term  of  three  years.  He  claims  that  he  is 
entitled  to  be  discharged  from  confinement 
under  the  provisions  of  an  act  of  the  legisla- 
ture entitled  "An  act  to  provide  for  the  gov- 
ernment of  the  state  prison  of  the  state  of 
Nevada  and  repealing  other  acts,  so  far  as 
they  conflict  with  the  provisions  of  this  act," 
approved  March  13,  1909  (St  1900,  p.  96,  c. 
00). 

It  Is  conceded  that  by  reason  of  the  good 
conduct  of  the  said  Hall  he  is  entitled  to  be 
discharged,  providing  the  said  act  of  1909 
is  applicable  to  his  case.  By  the  provisions 
of  the  last-mentioned  act  a  prisoner  serv- 
ing a  three-year  sentence  is  entitled  to  eight 
m6nths'  a-edits  for  good  behavior,  while  un- 
der the  act  In  forc^  at  the  time  the  prisoner 
was  committed  he  'would  only  b^  entitled  to 
seven  months'  credits.  The  precise  question 
here  involved  came  before  this  court  in  the 
case  of  Bx  parte  Darling,  16  Nev.  08,  40  Am. 
Rep.  495.  In  that  case  It  was  held  that  the 
Legislature  was  without  power  to  pass  an 
act  which,  in  effect,  would  commute  any  por- 
tion of  the  sentence  imposed  by  the  court  pri- 
or to  the  time  the  act  took  effect,  for  the  rea- 
son that  the  same  Interfered  with  the  func- 
tions of  the  Judiciary,  and  hence  was  viola- 
tive of  the  {Constitution. 

To  hold  with  petitioner's  contention  in  this 
case,  we  would  be  compelled  to  overrule  the 
decision  of  this  court  by  Hawley,  J.,  In  the 
ParUng  Case,  supra.  Courts  are  only  Justi- 
fied in  overruling  former  dedlsionB  where  the 
same  are  deemed  to  be  clearly  erroneens. 
Our  attention  has  not  been  called  to  the  de- 
cision of  any  court  taking  a  contrary  view  to 
that  heretofore  expressed  by  this  court  In  the 
Darling  Case,  and  we  see  no  sufficient  reason 
for  reversing  the  former  decision  of  this 
court  upon  the  question  here  Involved. 

The  prayer  of  the  petitioner  is  denied 

SWEENEY,  J.,  concurs. 
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BURNS  et  al.  t.  LOFTOS  et  al.    (No.  1,829.) 
(Supreme  Court  of  Nevada.    Oct  1,  1909.) 

1.  Appeal  ahd  £1bbor  d   1010*)— RJtviKW— 
Findings  of  Pact. 

The  findings,  being  supported  by  any  sub- 
stantial evidence,  cannot  be  disturbed  on  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  3079-3982;  Bee.  Dig.  { 
1010.*] 

2.  Mines  akd  Minesals  (|  04*)— Subleases 

— RiOHT  TO  HENI^-ESTOPPKL. 

Plaintiffs,  holding  a  lease  from  G.  of  min- 
ing land,  which  had  five  months  more  to  run, 
without  any  right  to  an  extension,  gave  defend- 
ants a  Bttblease  of  half  the  land,  for  the  bal- 
ance of  the  term,  less  a  daj',  for  au  expresiied 
consideration  of  $1,000  and  a  covenant  to  pay 
plaintiffs  a  royalty  on  ores  extracted.  But  in 
fact  a  condition  on  which  defendants  took  the 
sublease  was  that  they  should  have  more  time, 
and  at  the  time  of  the  execution  of  the  Bublease, 
G.  executed  to  defendants  a  lease  of  the  land 
covered  by  the  sublease,  by  its  terms  com- 
mencing then,  and  expiring  two  months  after 
the  lease  to  plaintiffs,  and  reciting  that  it  was 
subject  to  said  lease  to  plaintiffs ;  said  lease 
from  U.  to  defendants  being  obtained  with  the 
knowledge  and  assistance  of  plaintiffs,  and  as  an 
Inducement  and  consideration  for  the  taking 
of  the  sublease  by  defendants.  Plaintiffs  after- 
wards obtained  an  extension  of  their  lease  for 
two  iiu>nth8.  Held,  that  the  extension  of  plain- 
tiffs* lease  should  be  considered  as  affecting 
only  the  part  of  the  land  leased  them  which 
was  not  covered  by  the  lease  to  defendants, 
and  that  plaintiffs  were  estopped  and  precluded 
from  claiming  royalty  on  ore  extracted  by  de- 
fendants after  the  expiration  of  the  ongiuai 
tease  to  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  I  182 ;   Dec.  Dig.  |  64.*] 

3.  EviDENCB    (I    393*)  —  Paboi,    Evidencb  — 
Vabying  C0NTRAC7. 

Statement  of  witness  that  he  considered 
the  sublease  and  the  tnmsaction  in  relation  to 
it  between  the  parties  as  a  sale  of  plaintiffs'  in- 
terest in  their  lease  to  defendants  was  inadmis- 
sible, aa  the  sublease  conid  not  be  varied  by 
parol,  in  the  abenee  of  en  allegation  of  fraud 
or  mistake. 

[Ed.  Note.— For  other  eases,  see  Evidenoei 
Cent.  Dig.  {  1730;  Dec.  Dig.  |  393.*] 

4.  Evidence  ({  471*)— Conclusions  or  Wit- 
nesses. 

Where  'witnestes  are  not  testifying  as  ex* 
perts,  they  cannot  give  their  conclusion  that  a 
sttbleate  and  transaction  in  relation  to  it  be- 
tween the  parties  amounted  to  a  sale  of  plain- 
tiffs' interest  in  their  lease,  but  their  testimony 
should  be  limited  to  what  was  said  and  done. 

[Ed.  Note.— For  otUer  cases,  see  Evidence, 
Cent  Dig.  I  2174;   Dec.  Dig.  i  471.*] 

5.  Evidencb    (|    419*)  — Pabol    Eviogncb-^ 
Consideration  or  Contract. 

Testimony  that  a  condition  of  defendants 
taking  a  sublease  of  plaintiffs,  not  expressed  in 
the  sublease,  was  an  exaction  by  defendants  that 
they  be  given  farther  time  after  the  expiration 
of  the  lease  to  plaintiffs  was  admissible  to  xhow 
a  further  consideration,  which  may  be  shown 
hy  parol  In  addition  to,  or  contradiction  of,  the 
consideration  stated  in  the  instrument. 

I  Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1920;    Dec  Dig.  i  419.*) 

Appeal   from   District   Conrt,    Esmeralda 
County. 
Action  by  E.  J.  3uru8  and  others  against 


J.  P.  Loftus  and  othflM.    Jadgmeot  for  de- 
fendants, and  plalotiffB  appeal.    Affirmed. 

On  May  22,  1906,  the  Goldfleld  Com- 
bination Fraction  Mining  Company  leased  to 
plaintiff  Burns  150  feet  across  the  northerly 
end  of  the  Combln,atlou  Fraction  nilnp.  By 
the  terms  of  this  lease  it  was  to  exi>Ire  at 
noon,  .Tanuary  1,  1907,  and  It  specified  that 
the  possession  of  the  premises  was  to  be 
surrendered  to  the  lessor  at  that  tln-.e.  It 
contained  no  provision  for  renewal  or  ex- 
tension. On  July  28,  11XX5,  for  an  expresseil 
consideration  of  $1,000  paid,  uud  a  covenant 
for  the  payment  of  10  per  cent  of  the  net 
smelter  returns  on  ores  uilued,  tlie  easterly 
one-half  of  this  piece  of  miuing  ground  was 
subleased  by  Burns  and  others  for  the  term 
ending  at  noon,  December  31.  1900.  At  the 
time  and  date  of  the  execution  of  this  sub- 
lease the  Combination  Fraction  Miuing  Com- 
I>auy  executed  to  the  defendants  a  lease 
for  the  same  ground  covered  by  the  sub- 
lease, by  its  terms  purporting  to  commence 
on  that  day,  and  expiring  at  noon,  February 
28,  1907,  and  reciting  that  it  was  subject  to 
the  original  lease  from  this  company  to 
Bums,  dated  May  22,  190G,  and  providing 
that  no  forfeiture  of  this  lease  to  the  defend- 
ants should  operate  by  reason  of  any  for- 
feiture of  tlie  prior  one  to  Burns. 

In  relation  to  tlie  lease  to  the  defendants 
the  distinguished  district  Judge,  In  addition 
to  other  findings,  made  the  following :  "The 
court  finds  from  the  evidence  that  the  Ovid- 
field  Combination  tYaction  Mining  Company 
was  nnder  no  obligations  to  renew  or  •■x- 
tend  the  Bums  lease,  and  that  an  extension 
or  renewal  thereof  had  been  repeatedly  de- 
nied to  the  plaintiffs  prior  to  the  time  of  the 
execution  of  the  Burns-Loftua  sublease; 
that  the  Bums-Ix>ftU8  sublease  was  taken  by 
the  defendants,  and  the  91,000  paid  upon  the 
condition  that  the  defendants  could  secure 
additional  time  from  the  Goidfleld  Oomblna- 
tton  Fraction  Mining  Company,  and  that 
there  is  nothing  to  show  that  an  extension 
of  the  original  Bums  lease  was  contemplat- 
ed or  considered  at  that  time;  also,  that 
the  plaintiff  Burns  ou  several  occasions  went 
to  A.  D.  Meyers,  president  of  the  Goldfleld 
Combination  Fraction  Mining  Company,  and 
urgM  that  additional  time  be  giren  to  the 
defendants  on  the  easterly  portion  of  the 
groHnd. which  waa  being  oi>erated  by  them, 
and  seemed  quite  anxious  that  an  arrange- 
ment of  that  Uind  should  be  consummated. 
The  court  finds  that  the  evidence  strongly 
preponderates  in  favor  of  the  proposition 
that  it  was  thp  Intention  of  all  the  parties  to 
the  transaction  that,  after  the  expiration  of 
the  Bums  lease,  to  wit,  on  January  1,  1907, 
and  the  additional  time  allowed  on  account 
of  the  strike,  the  defendants  should  have 
their  leasjB  to  their  portion  of  the  ground 
entirely  free  and  clear  of  any  Interest  of  the 


*For  other  cues  ie«  same  topio  and  section  NUMBER  to  Dec.  A  Am.  Digs.  1M7  to  data,  4k  Reportar  ladaxc* 


Digitized  by 


Google 


N«T.) 


BtJtlNSV.'LOPl'US: 


2it 


plalntlffis  therein,  and  that  It  was  upon  that 
understanding  that  the  defendants  agreed  to 
take  the  sublease  and  pay  the  bonns  of  $1,000 
and  a  royalty  of  10  per  cent,  npon  all  ores 
extracted  by  them  during  the  term  of  the 
trablease."  "It  Is  not  contended  by  the  plain- 
tiffs that  any  unfair  means  were  used  by 
the  defendants  to  secure  any  rights  -which 
could  properly  be  claimed  by  the  plaintiffs, 
bat  that  all  the  negotiations  were  openly 
and  fairly  conducted,  and  that  all  parties 
were  advised  as  to  what  was  bijlng  done." 
•The  evidence  of  all  the  defendants,  as  Well 
as  that  of  the  president  and  secretary  of 
the  Goldfleld  Combination  Fraction  Mining 
Company,  seems  to  strongly  Indicate  that 
■neh  was  the  understanding  and  agreement 
of  all  the  parties,  and  the  evidence  of  Bums 
must  stand  alone  against  the  five  others  who 
were  connected  with  the  transaction.''  .  Th6 
Combination  Fraction  Mining  Company  on 
September  26,  1906,  granted  ah  extension 
of  the  lease  to  the  defendants  of  60  days 
firom  September  28,  1907,  and  on  September 
29,  1906,  the  company  executed  an  extension 
of  flO  days  from  January  1,  1907,  of  the  orig- 
inal lease  to  Bums,  Including  an  additional 
area.  Owing  to  labor  troubles,  there  were 
other  extensions  for  the  operation  of  both 
leases,  but  these  do  not  affect  the  legal  prop- 
ositions involved. 

Thompson,  Morehouse  &  Thompson,  for 
appellants.    R.  G.  Withers,  for  respondents, 

TALBOT,  X  (after  stating,  the  faots  as 
•bore).  This  action  was  brought  to  reeovec 
$10^00(K  claimed  to  be  dne  as  royalty  or  per< 
centage  on  a  sublease  of  mining  ground. 
The  api;>eal  is  from  a  Judgment  in  favor  of 
Aeteodants,  and  from  an  order  denying  a  dmh 
tion  for  a  new  tEtak 

A  number  of  legal  .principles,  which  are 
correct  In  the  abstraotf  have  been  uiwed  ta 
belialf  of  the  appellants,  which  4o  not  ^t 
tkf»  eooditlons  shewn  by  the  *»mt±  Theic 
tbeory  of  the  facta  of  thei  case,  which  waa  not 
adtqrted  by  the  Aistrtct  eoiRt,  cannot  beacon* 
■iciefed  as  afBectingthe  results  of  the  appeal. 
Under  the  practice  Bo.oft^.statsA  ttat  the 
teatlmony  will  not  be  reviewed  wbea  the 
TSKllct  or  findings  are  supported  by  any  m^ 
stantlal  evideooei  we  are  Itmited  to  tbe>factf 
Cmmil  by  the  lower  ooort  This  means  that, 
instead  of  applying,  the  rale  whlob  .SBoally 
makes  a  tenant  or  subtenant  liable  when  he 
holds  over  after  the  explratiOD  of  the  lease 
under  wlUeh  be  went  Into  -  possession,  .we 
must  proceed  upon  the  ^theory  that  Burns. 
wUle  maoaglBg  the  lease. and  ..carrying  .<»l 
negotiations  for  blmself  and  associates,  was 
anxious  to  have  defcalaDts  take  a  sublease 
upon  one-half  of  the  ground,  and  work  It  ex- 
tAislvely, .and  that  In.orddr  to  tadndetbe 
defendants  to  take  the  sublease,  he  used  bla 
infinoice  with  the  mining  company  to  have 
the  defendants  allowed  time  after  the  expi- 
ration of  the  Bums  lease,  as  they  exacted. 


before  they  would  take  the  sublease,  whteh 
resultied  In  the  execution  of  the  lease  by  the 
mining  company  to  the 'defendants  ■  for  a  pe- 
riod extending  two  months  beyond  the  time 
allowed  the  defendants  for  working  under 
the  sublease.  Therefore  the  controlling  ques- 
tion Is  wh«!thir  under  the  facts  found — and 
hiore  particularly  that  plaintiffs,  while  hold- 
ing a  lease  upon  i  piece  of  miiiing  ground, 
gnre  a  sublease  to  the  defendants  upon  half 
of  It  for  the  time  remaining  on  the  original 
lease,  less  the  last  day,  and  that  in  con- 
templation of  extensive  work  and  placing 
machinery  this  sublease  was  taken  by  the 
defendants  only  on  condition  that  they  should 
have  further  time,  which,  by  lease  to  them 
from  the  original  lessor,  was  granted  for 
60  days  beyond  the  period  of  the  original 
lease,  and  that  the  lessor  later  extended  this 
lease  to  the  defendants  60  days,  and  still 
later  extended  the  original  lease  to  the 
plaintiffs  60  days;  that  the  defendants  paid 
the  plaintiffs  the  royalties  or  percentages  for 
the  ores  extracted  during  the  sublease  and 
the  additional  day  until  the  expiration  of 
the  original  lease — the  plaintiffs  can  recover 
the  percentages  upon  the  returns  of  ore  ex- 
tracted by  the  defendants  during  the  60  days' 
extension  of  the  original  lease  to  the  plain- 
tiffs, or  are  the  defendants  entitled  to  re- 
tain this  percentage  under  the  lease  executed 
to  them  covering  the  period  of  the  extension 
of  plaintiffs'  lease?  We  feel  constrained  to 
cpnslder  the  case  on  the  hypothesis  that  the, 
lease  to  the  defendants  was  obtained  with 
the'  knov^ledge  and  assistance  of  Bums,  and 
as  «n  Inducem^t  and  consideration  for  the 
taking  of  the  sublease  by  the  defendants, 
and  that  his  associates  wece  charged  with 
knowledge  and  bound  by. his  action,  and  con- 
sequeiqitly  that  .they .  surrendered  -  any.  claim 
whicl).  otherwise  they  might  have  had  to  the 
gto^ai.fiitti^  tj^e  expiration. pif  their  lease. 

Bearing  in  mind,  the  qonneetlon  with  the 
other  ciroumstancee,  that  the  sublease  was 
Siubject  ^o  th^  conditions  ^f  .the  original  lease 
to  Burui^.and  that  the, lease  to  the  defend- 
ants.. q>eclSed  that  It  i  was  subject  to  the 
tenns  of  the  Burns  lease,  which  fixed  and 
limited, the  plaintiffs'  tenure,: as  all  concern* 
ed;mjDst  have 'been  aware,  the  rights  of  the 
parties  to  .the  e^st  one-half  of  the  ground 
vested  .In  the  defendants  |Fpm  tiiie  exegutlon 
of  the  sublease  foe.  the  remainder  of  the 
period  of  th^  Bums  lea^,  less  24  hours,  dur- 
ing which  the  plaintiffs  would  have  been  en- 
titled to  the  poBsessifln}  If  demanded;  bat, 
as  the  possession  was  not  demanded,  Im 
holding  ovw  by  a^qyuieecsnce  for  this  2A 
bouts  the  J  defendants  became.  liable  for  10 
per  cent  ef  'the  ons  extracted  during  ttat 
time,  under  the  same  terms  as  provided  in 
the- sublease.  Ifplaintlfflt  had  demanded  and 
received  possession  .for  the.2ih  hours.,  the  de^. 
fendants  would  have  been  entitled  tc  de- 
mand and  receive  possession  at  the  end  of 
the  twenty-fourth  hour;  but,  as  there  was  no 
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surrender  or  reeurrender  of  possession,  aft- 
er the  expiration  of  24  honn  defendants  be- 
came entitled  to  possession  under  their  own 
lease,  according  to  the  agreement  of  the  dif- 
ferent parties  at  the  time  the  sublease  and 
lease  to  the  defendants  were  made. 

Although  the  Loftus  lease  provided  It 
should  run  from  the  time  of  Its  execution 
until  approximately  two  months  beyond  the 
determination  of  the  Burns  lease,  being  made 
subject  to  the  latter,  it  could  not  take  ef- 
fect, so  as  to  give  the  defendants  any  right 
of  possession  under  it,  until  the  expiration 
of  the  Burns  lease  on  the  1st  day  of  Janu- 
ary, 1907,  if  the  latter  was  not  sooner  for- 
feited, and  no  forfeiture  is  shown  or  claim- 
ed. As  the  Loftus  or  defendants'  lease,  un- 
der the  findings,  was  obtained  by  the  con- 
sent, knowledge,  and  assistance  of  Burns, 
and  as  an  inducement  for  the  defendants 
to  take  the  sublease,  and  this  sublease  ex- 
ecuted by  the  parties  referred  to  the  Bums 
lease,  which  stated  that  It  expired  on  the 
1st  day  of  January,  and  as  the  defendants' 
lease  was  both  made  and  extended  prior  to 
the  extension  of  the  Bums  lease,  the  ex- 
tension of  the  Bums  lease,  obtained  when  be 
was  aware  that  the  mining  company  had 
previously  given  the  lease  or  extra  time  to 
the  defendants  on  the  east  half  of  the 
ground  for  the  period  covered  by  the  exten- 
sion of  the  Bnms  lease,  only  applied  to,  or 
affected  that  part  of,  the  ground  not  cover- 
ed by  the  Loftus  lease  previously  execut- 
ed, and  the  plaintiffs  are  estopped  and  pre- 
cluded from  claiming  any  right  to  the  per- 
centage of  ores  extracted  during  that  part 
of  the  period  of  the  Loftus  lease  which  ran 
after  the  termination  of  the  original  Burns 
lease.  After  the  defendants  had  taken  the 
sublease  on  condition  that  they  have  more 
time  from,  the  Combination  Fraction  Mining 
Company,  which  had  been  refused  to  the 
plaintiffs,  and  the  plaintiffs  knew,  or  were 
chained  with  knowledge  of  the  fact,  that  de« 
fendants  would  not  take  the  sublease,  unless 
they  could  obtain  more  time  from  the  com- 
pany, plaintiffs  could  not,  by  later  obtain- 
ing an  extension  of  their  lease,  deprive  the 
defendants  of  the  benefits  of  their  lease, 
which  they  had  obtained  as  one  of  the  con- 
ditions In  the  transaction  by  which  the 
plaintiffs  received  $1,000  and  10  per  c^nt 
royalties  during  the  life  of  the  Bums  lease. 

The  appellants  are  correct  in  their  con- 
tention and  application  of  the  rule  that  the 
written  terras  of  the  sublease  cannot  be  va- 
ried by  parol,  except  In  so  far  as  the  testi- 
mony related  to  the  consideration.  The 
statement  of  witnesses  that  they  considered 
the  sublease,  and  the  transaction  in  relation 
to  it  between  the  parties,  as  a  aale  of  the 
plaintiffs'  interest  in  the  Bnms  lease  was 
Improperly  admitted,  for  the  sublease  was 
govemed  by  its  terms,  which  could  not  be 


varied  by  parol  In  the  absence  of  any  allega- 
tion that  it  had  been  executed  tlirough  mis- 
take or  fraud,  and  In  any  event  the  testi- 
mony should  relate  to  what  was  said  and 
done,  instead  of  to  the  conclusions  of  the 
witnesses,  who  were  not  testifying  as  ex- 
perts; but  the  admission  of  this  evidence 
was  harmless  error.  All  the  written  condi- 
tions of  the  sublease  appear  to  have  been 
fulfilled,  including  the  payment  of  the  con- 
sideration expressed  of  $1,000  cash  and  10 
per  cent,  of  the  net  values  extracted. 

The  testimony  that  a  further  consideration 
or  condition  was  exacted  by  the  defendants 
in  the  requirement  that  additional  time  be 
given  to  them  after  the  termination  of  the 
Bums  lease  was  admissible  to  show  a  fur- 
ther and  full  consideration,  which  may  gen- 
erally be  proven  by  parol,  in  addition  to,  or 
contradiction  of,  the  consideration  stated  in 
the  instrument  Guldeiy  v.  Green,  96  CaL 
630,  SO  Pac.  7S6.  This  evidence  was  prop- 
erly admitted  to  show  that  plaintiffs  were 
aware,  or  were  warned,  at  the  time  they 
secured  the  extension  of  their  lease,  that 
the  defendants  bad  already  obtained  a  lease 
on  the  east  one-half  of  the  ground  for  the 
time  covered  by  the  extension  given  later 
of  plaintiffs'  lease,  under  which  extension 
they  now  base  this  action.  This  testimony 
was  admissible  to  prove  an  estoppel,  for  if 
the  defendants  had  not  altered  into  any  sub- 
lease or  contract  with  the  plaintiffs,  or  if 
the  plaintiffs  had  held  no  leasehold  or  other 
interest  in  the  premises,  or  if  they  had  own- 
ed the  mine  In  fee,  but  had  assisted  or  in- 
duced, or  with  knowledge  allowed  without 
objection  the  defendants  to  take  their  lease 
from  the  Combination  Fraction  Mining  Com- 
pany, and  proceed  with  heavy  expendttares 
and  development  work  upon  the  gronnd,  and 
the  company  had  been  without  any  right  or 
title  to  the  claim,  the  plaintiffs  would  still 
be  precluded  from  recoTerlng. 

There  is  stronger  reason  for  holding  that 
plaintiffs  cannot  prevail  when  the  benefits 
they  accepted  and  obtained  through  th« 
transaction  would  not  hav*  been  acquired, 
and  the  defendants  would  not  have  takes 
the  sublease,  nor  paid  the  $1,000,  nor  royal* 
ties  to  the  plaintiffs.  If  they  had  not  been  giv- 
en the  additional  time  under  the  lease  to  tbaai. 
The  ordinary  rales  of  estoppel,  applied  ta 
the  facts  as  found  by  Uxe  district  court,  ai« 
a  bar  to  a  recovery  by  the  plaintiffs.  Alex- 
ander T.  Winters^  23  Nev.  475,  48  Pac.  116; 
Id.,  24  Nev.  146,  60  Pac.  798 ;  Bishop  r.  Stew- 
art, 13  Nev.  41;  Sharon  v.  Minnock,  6  Nev. 
377;  Coreer  t.  Paul,  41  N.  H.  31,  77  Am. 
Dec.  763;  2  Wigtnore  on  Bvldeace^  1066; 
16  Cyc.  787,  and  cases  cited. 

The  Judgment  is  afllrmed. 

NOBCBOS8,  €1  J„  and  SWBGNBT,  J« 
concur. 


Digitized  by 


Google 


WaBb.) 


SMITH  T.  CITY  OF  SPOKAKE. 


249 


fiOOD  T.  SEATTLE  ELEOTRIO  OO. 
(Supreme  Court  of  Waahlngton.    Oct.  8,  1«(».) 

1.  Evidence  (J  14»)— Jxjdiciai,  Notice— Phys- 
ICAZ.  Laws. 

That  the  ends  of  fingera  which  hare  been 
amputated  are  very  Bensitlve  to  touch  and  cold 
is  so  far  a  matter  of  common  knowledge  that 
the   court   may   take   judicial   notice   thereof. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  19;    Dec.  Dig.  i  l4.»] 

2.  Damaoes   (§   132*)— Pbbsonal    Irjitbies— 
Excessive  Damaqes. 

Plaintiff  was  27  or  28  years  old,  a  carpen- 
ter, with  an  earning  capacity  of  $3.50  a  day. 
By  an  accident  in  a  jplaning  mill  he  lost  the  en- 
tire little  finger  of  his  left  hand,  the  middle  fin- 
ter  above  the  knuckle,  and  the  end  of  the  index 
nger  was  cut  off  diagonally,  without  injuring 
the  bone;  the  ring  finger  having  been  cut  off 
in  childhood.  The  injured  fingers  were  very 
sensitive  to  touch  and  cold,  and  plaintiff  could 
not  take  up' material  or  tools  with  the  injured 
hand,  and  is  greatly  hampered  in  climbing  lad- 
ders, etc.  Held,  that  a  verdict  for  |3,008  was 
not  excessive. 

[Eld.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  384;    Dec.  Dig.  |  132.»] 

Department  2.  Appeal  from  Superior 
Coart,  King  Connty ;  R.  B.  Albertaon,  Judge. 

Action  by  Christian  O.  Rood  against  the 
Seattle  Electric  Company.  From  a  Judgrui»it 
for  plaintiff,  defendant  appeals.    Affirmed. 

James  B.  Howe  and  Hngh  A.  Talt,  for  ap- 
pellant. Henry  GuIUksen  and  Vlnce  H.  Fa- 
ben,  for  respondent. 

PER  CURIAM.  This  action  was  Institnted 
to  recover  damages  for  personal  Injuries 
sustained  by  the  plaintiff  while  operating  a 
planing  machine  or  Jointer  In  the  defend- 
ant's shops  at  Georgetown  In  this  state.  The 
Jury  returned  a  verdict  in  fator  of  the  plain- 
tiff in  tbe  sum  of  $3,708,  but  oni  motion  for 
a  new  trial  tbe  court  required  the  plaintiff 
to  remit  the  sum  of  |700  from  the  verdict  or 
submit  to  a  retrial.  The  remission  was  made, 
and  from  a  Judgment  on  tbe  verdict  for  the 
residue  this  appeal  Is  prosecuted. 

The  sole  error  assigned  In  support  Of  thb 
appeal  Is  that  the  verdict  Is  still  excessive. 
The  testlmemy  shows  that  the  respondent  is 
27  or  28  years  of  a^,  a  carpenter  and  Joiner 
by  trade,  with  an  earning  capacity  of  $8.50 
per  day.  Through  the  accMent  he  lost  the 
entire  little  finger  of  his  left  hand,  the  middle 
finger  was  amputated  about  the  knuckle 
Joint,  tbe  end  of  the  Indek  finger  was  cut  off 
diagonally,  but  tbe  bone  was  not  Injured, 
while  tbe  ring  finger  was  cut  off  In  cbfldlMOd. 
The  testimony  shows  that  the  Injured  fingers 
are  very  sensitive  to  the  touch  and  to  the 
cold,  and  this  In  so  far  a  matter  of  common 
knowledge  that  the  court  may  take  Judicial 
notice  of  tt '  Tbe  respondent  cannot  pick  up 
material,  nails,  or  tools  <rttfa  the'  injured 
hand,  and  Is  greatly  hampered  in  climbing 
ladders,  etc.  Under  all  tbe  circumstances  we 
are  unable  to  say  that  a  verdict  of  $3,008  Is 
excessive,  especially  In  view  of  tbe  fact  that 


the  tvlal  ooort  has  already  exerdded  its  dlB- 
cretioa  and  reduced  tbe  amount  of  the  re- 
covery to  such  sum  as  It  deemed  just  and 
oompensatot^. 
The  Judgment  is  therefore  affirmed. 


SMITH  et  aL  v.  CITI  OF  SPOKANE. 
(Supreme  Court  of  Washington.    Oct  8,  1909.) 

1.  Muwicipai.  Corfobations  (I  590*)— Deijb- 
OATioN   of  Police  Power  to. 

In  matters  of  public  health,  nearly  if  not 
all  the  police  power  of  the  state  is  vested  in 
municipal  corporations  of  tbe  first  class. 

[EH.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1309;  Dec.  Dig.  ( 
590.*] 

2.  MumOIFAI.  COBPOBATIONS  (i  587*)  — PO- 
LICE Pdwbb— Statutobt  Pbovisions. 

Ballinger's  Ann.  Codes  &  St.  $  7.39,  subds. 
22,  30,  34,  36  (Pierce's  Code,  i  3732,  subds. 
22,  30,  34,  36),  and  the  like  provisions  in  the 
city  diarter  of  Spokane,  aatborising  it  to  de- 
fine and  abate  nuisances,  regulate  and  prohibit 
occupations  affecting  the  public  health,  and  to 
make  all  needful  rules  and  regnlatious  for  the 
health,  comfort,  safety,  and  welfare  of  the  ci^ 
are  not  limited  or  restricted  by  section  3000 
(section  7600),  requiring  a  property  owner  to 
remove  any  source  of  filth  or  sickness  on  24 
honrs'  notice,  but  the  latter  section,  enacted  in 
territorial  days,  if  in  force  at  all,  affords  a  cum- 
ulative remedy  only. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1325;    Dec.  Dig.  f 

3.  CoNSTrnrrioiTAi,  Law  (J  88*)- Depkiva- 
TioR  OF  Riaav  TO  EnoaoC  m  Lawfitl  Oc- 
cupation—Coixbcttion  or  Gabbaoe. 

Ordinances  creating  a  city  crematory  for 
the  disposal  of  garbage  and  refuse,  and  mak- 
ing it  unlawful  for  any  person  except  its  em- 
ployes to  collect  tbe  same,  fall  within  the  po- 
lice power,  and  do  not  deny  the  right  to  en- 
gage in  a  lawful  occupation  in  violation  of  the 
Constitution  of  the  state  and  of  the  United 
States. 

[Ed.  Note.— F6r  other  cases,  see  Constitatioa- 
al  Law,  Cent  Dig.  If  164,  165;  Dec  Dig.  f 
88.*] 

4.  MuKioupAi.  Corfobations  (S  990*)— Ordi- 
BANcEa— Pebsqns  Entitled  to  Atta,ck. 

A  stranger  will  not  be  heard  to  attack 
an  ordinance  creating  a  city  crematory  oa  the 
gronnd  that  it  delegates  to  the  public  works 
board  the  power  to  fix  prices  for  the  removal 
of  garbage;  the  prices  fixec^  being  satisfac- 
tory to  the  parties  immediately  concerned. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  990i*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Huneke, 
Judge. 

Action  by  Edd.  D.  Smith  and  all  others 
similarly  situated  against  the  City  of  Spo- 
kane. Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Swanson  &  Ripley,  for  appellant  L. .  B. 
Hamblen,  F.  D.  Allen,  and  Harry  A.  Rhodes, 
for  respondent. 

BUDKIN,  0.  J.  Ordinance  No.  A3033  of 
the  city  of  Spokane,  approved  October  11, 
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1007,  treated  a  crematory  department  In  tbe 
city  gOTemment,  aud  provided  that  Buch  de- 
partment should  collect  and  dispose  of  all 
manure,  garbage,  offal,  retuse,  rubbish,  dead 
animals,  or  any  vegetable  or  animal  matter 
detrimental  to  health,  under  tbe  sanitary 
ordinances  of  the  city.  Ordinance  No.  A3791, 
approved  September  24,  1808,  declared  that 
it  should  be  unlawful  for  any  pearson,  firm, 
or  corporation,  or  any  agent  or  employ^ 
thereof,  other  than  the  authorized  officers, 
agents,  and  employes  of  the  crematory  de- 
partment, to  haul,  carry,  or  convey,  through, 
along,  or  upon  any  public  street,  alley,  or 
sidewalk  within  the  city,  any  garbage,  night 
Eoil,  ashes,  or  any  waste  or  refuse  substan- 
ces, except  manure,  and  provided  a  penalty 
for  the  violation  thereof.  For  about  10 
years  last  past  tbe  plaintltT  has  been  en- 
gaged in  hauling  swill,  offal,  manure,  garb- 
age, night  soil,  and  other  refuse  substances 
in  the  city  of  Spokane,  and  such  employment 
has  been  rendered  unlawful  by  the  provi- 
sions of  the  last-mentioned  ordinance.  This 
Action  was  instituted  for  the  purpose  of  re- 
straining the  city  and  its  officers  from  en- 
forcing the  provisions  of  this  ordinance  as 
against  the  plaintiff  and  those  similarly  sit- 
uated, and  from  a  Judgment  dismissing  the 
action  the  present  appeal  is  prosecuted. 

Tbe  principal  contention  of  the  appellant 
Is  that  the  ordinances  complained  of  deny 
to  him  the  right  to  engage  in  a  lawful  occu- 
pation to  earn  a  livelihood  for  himself  and 
family,  and  are  therefore  obnoxious  to  the 
Constltntion  of  this  state  and  the  Constitu- 
tion of  the  United  States.  This  contention 
cannot  be  sustained.  In  all  matters  pertain- 
ing to  the  public  health  nearly  If  not  the  en- 
tire police  power  of  the  state  Is  vested  In 
municipal  corporations  of  the  first  class. 
Under  ita  charter  and  the  general  laws  of 
the  state  the  city  of  Spokane  may  define  and 
abate  nuisances,  regulate  and  prohibit  the 
carrying  on  of  occnpatlons  which  are  of  such 
a  nature  as  to  affect  the  public  health,  and 
make  all  needful  rules  and  regulations  for 
the  health,  comfort,  safety,  and  well-being 
of  the  city  and  its  inhabitants.  See  Bal- 
linger'B  Ann.  Codes  &  St  |  739  (Pierce's 
Code,  S  3732)  subds.  22,  30,  34,  36,  and  like 
provisions  contained  In  the  city  charter. 
Nor  are  these  powers  limited  or  restricted 
by  section  3000,  BalUnger's  Ann.  Codes  & 
St  (Pierce's  Code,  |  7600),  which  provides 
that  the  owner  or  occupant  of  private  prop- 
erty must  remove  any  source  of  filth  or  sick- 
ness upon  24  hours'  notice  from  certain  offi- 
cers. The  latter  section  was  enacted  in  ter- 
ritorial days,  and.  If  In  force  at  all,  affords 
a  cumulative  remedy  only. 

We  think  the  subject-matter  Of  these  or- 


dinances are  clearly  within  the  police  pov/er 
of  tbe'  stftte.  The  limits  of  that  power  are 
not  easily  defined,  for,  as  said  by  Shaw,  C. 
J.,  in  Commonwealth  v.  Alger,  7  Cush.  (Mass.) 
53,  "It  is  much  easier  to  perceive  and  re- 
alize the  existence  and  source  of  this  power 
than  to  mark  its  boundaries  or  prescribe 
limits  to  its  exercise."  But  that  the  re- 
moval and  destruction  of  the  noxious,  un- 
wholesome substances  mentioned  in  these 
ordinances  tends  directly  to  promote  the  pub- 
lic health,  comfort,  aud  welfare  would  seem 
to  be  beyond  question.  If  so  an  ordinance 
which  tends  to  accomplish  these  results  is  a 
proper  exercise  of  the  police  power,  and 
from  this  power  is  necessarily  implied  the 
duty  to  determine  the  means  and  agencies 
best  adapted  to  the  end  in  view.  That  that 
object  can  best  be  attained  by  intrusting  the 
work  in  hand  to  some  responsible  agency  un- 
der the  control  of  the  city,  possessing  the 
facilities  for  carrying  it  on  with  dispatch, 
and  with  the  least  possible  Inconvenience, 
must  be  apparent  to  all.  Ordinances  con- 
ferring the  exclusive  right  to  collect  garbage 
and  refuse  substances  upon  some  depart- 
ment of  the  city  government,  or  upon  a  con- 
tractor with  the  city,  have  almost  universal- 
ly been  sustained.  Smiley  v.  MacDohald,  42 
Neb.  6,  60  N.  W.  355,  27  L.  R.  A.  540,  47  Am. 
St  Bep.  684;  Walker  v.  Jameson,  140  Ind. 
591,  37  N.  E.  402,  39  N.  £.  809,  28  L.  B.  A. 
679,  683,  49  Am.  St  Rep.  222;  In  re  Van 
Dine,  Petitioner,  6  Pick.  (Mass.)  187,  17  Am. 
Dec.  351;  SUte  v.  Fisher,  52  Mo.  174;  River 
Rendering  Co.  v.  Behr,  7  Mo.  App.  345;  Al- 
pers  T.  San  Francisco  (C  C.)  32  Fed.  503; 
National  Fertilizer  Co.  v.  Lambert  (G.  0.) 
48  Fed.  458;  Kx  parte  Zhizbuzza,  147  Cal. 
328,  81  Fac..  955.  We  are  therefore  of  opin- 
ion that  the  ordinances  in  question  fall 
within  the  police  power  of  the  state,  and 
deny  to  the  appellant  no  right  or  privilege 
guaranteed  to  tilm  by  either  the  Constitution 
of  this  state  or  of  the  United  States.  The  ap- 
pellant attacks  the  first-mentioned  ordinance 
on  the  further  ground  that  it  delegates  to  the 
board  of  public  works  the  power  to  fix  a 
schedule  of  prices  for  the  removal  of  gar- 
bage, but  be  is  in  no  position  to  raise  that 
question.  If  the  prices  fixed  are  satisfactory 
to  tbe  parties  immediately  concerned,  a 
stranger  wUl  not  be  beard  to  complain. 

In  view  o£  tbe  eencluston  we  have  reach- 
ed on  the  merits  of  the  case,  we  deem  it 
unnecessary  to  discuss  or  consider  the  ques- 
tion whether  injunction  is  the  proper  reme- 
dy. There  is  no  error  in  tbe  record,  and  the 
Judgment  is  affirmed. 

CROW,  PARKER,  MOUNT,  and  DUN- 
BAR, JJ.,  conoBx. 
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NELSON  et  nr.  t.  BROMLBT. 

(Supreme  Court  of  Washington.    Oct  11,  lOW.) 

1.  Negligence  (|  15*)  —  Pebsons  Liable  — 
Joint  or  Sbvebal  Liability. 

In  an  action  for  negliKence,  if  all  the  de- 
fendants were  negligent,  they  may  be  held  lia- 
ble jointly  or  severally. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  f  18;    Dec.  Dig.  |  15. •] 

2.  Tkial  (5  328*)  —  Vebdict  —  Sevebal  De- 
fendants. 

In  an  action  for  negligence  against  seyeral 
defendants,  the  verdict  found  for  plaintiff  against 
one  of  defendants,  and  ordered  that  the  other 
defendants  recover  their  costs  of  plaintiff.  No 
objection  was  made  to  tlie  form  of  the  verdict 
when  it  was  filed.  Held,  that  the  verdict  was 
not  fatally  defective  as  not  disposing  o{  the 
issues  as  to  all  of  defendants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  «  771,  772;  Dec.  Dig.  §  328.*] 

3.  Appeal  and  Brrob  (S  880*)— Right  to  Al- 
UEOE  Error— Pabtt  Not  Affected. 

A  defendant  against  whom  a  verdict  was 
rendered  cannot  complain  of  the  disposition  of 
the  case  as  to  the  other  defendants  who  were 
awarded  costs  against  plaintiff  if  they  were  sat- 
isfied. 

[Ed.  Note.— For  other  cases,-  see  Appeal  and 
Error,  Cent.  Dig.  i  3581;   Dec.  Dig.  FsSa*] 

4.  Dahaoes  (I  132*)— Personal  Injuet— Ex- 
cessive DAJIA0E8. 

Plaintiff  was  Injured  by  a  timber  falling 
upon  her  foot,  which  required  the  amputation  of 
abODt  three-fifths  of'  the  great  toe.  which  would 
catiae  a  perceptible  limp  in  walking,  and  the 
injury  to  the  upper  part  of  the  foot  caused  gan- 
grene, which  made  other  surgical  operations 
necessary,  and  left  the  foot  in  a  crippled  con- 
dition, thoQgh  now  healed.  Plaintiff  wag  29 
years  old,  had  been  employed  at  119  a  week  with 
a  promise  of  an  increase  to  $12  or  $15  a  week, 
and  was  in  the  hospital  for  five  weeks,  during 
which  time  she  suffered  consideraUy.  Held,  that 
a  -verdict  for  |3,500  was  excesrive,  and  would 
be  reduced  to  $2,500. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S{  377,  378,  384 ;   Dec.  Dig.  8  132.*J 

Department  2.  Appeal  from  Superior  Court, 
Kiog  County;  R.  B.  Albertson,  Judge. 

Action  by  Elllng  Nelson  and  wife  against 
Henry  C-  Bromley  and  others.,  From  a 
judgment  for  plaintiffs  against  the  d^:endant 
named,  lie  appeals.  Reversed  and  remanded 
for  new  trial,  unless  plalntUIs  accept  judg- 
ment for  a  less  sum.  In  which  event  Judg- 
ment for  the  reduced  amount  is  affirmed. 

F.  S.  Blattner,  L.  F.  CUester,  and  L.  B.  da 
Ponte,  for  appellant  William  B.  Bebb  and 
Edwin  H.  Flnedc,  for  respondents. 

CROW,  J.  This  action  was  commenced  by 
Elling  Nelson  and  Eleanor  S.  Nelson,  hus- 
band and  wife,  against  Henry  O.  Bromley,  Bt. 
Seller  Sc  Co.,  a  corporation,  and  Byres  Trans- 
fer Company,  a  corporation,  to  recover  dam- 
ages for  personal  injuries  sustained'  by  the 
plaintiff  Eleanor  8.  Nelson.  The  Jtiry  re^ 
turned  a  verdict  for  $3,500  In  favor  of  the 
plaintiffs  against  tbe  defendant  Henry  O. 
Bromley  only.  From  tbe  final  Judgment  al- 
tered thereon  he  has  appealed. 


Appellant  by  his  first  asUgnment  of 'error 
omtends  that  the  verdict  and  tbe  Judgment 
altered  thereon  are  fatally  defective,  in  that 
tbey  fail  to  dispose  of  the  issues  as  to  all  of 
the  defendants.  Tbe  respondents  alleged  that 
tbe  injuries  sustained  were  the  result  of  neg- 
ligent acts  of  all  defendants.  The  Jury  re- 
turned the  following  verdict:  "We,  tbe  Jury 
In  the  above-entitled  cause,  do  find  for  the 
plaintiff  in  the  sum  of  thirty-five  hundred 
dollars  against  tbe  defendant  Henry  O.  Brom- 
ley ($3,500.00)."  On  this  verdict  judgment  was 
entered  In  favor  of  the  respondents  against 
the  appelant  Bromley.  The  jndgment  fur- 
ther ordered  "that  the  defendants  M.  Seller 
&  Co,  and  Eyres  Transfer  Company  recover 
from  plaintiffs  their  legitimate  costs  and  dis- 
bursements." This  being  an  action  in  tort, 
the  defendants,  if  all  guilty  of  negligence 
could  have.  t>een  held  liable  Jointly  and  sev- 
erally. No  objection  was  made  to  the  form 
of  tbe  verdict  when  It  was  returned  and  filed. 
Tbe  order  awarding  costs  to  tbe  other  de- 
fendants disposed  of  the  case  as  to  them. 
The  appellant  is  In  no  position  to  complain  of 
the  disposition  made  of  tbe  issues  as  to  them., 
if  -they  are  satisfied. 

Appellant  further  insists  that  tbe  damages 
are  excessive.  We  think  this  contention 
should  be  sustained.  Tbe  respondent  was  In- 
jured while  walking  on  a  public  sidewalk  on 
Sec-oiid  avenue,  near  University  street,  in  the 
city  of  Seattle.  Servants  of  the  appellant 
who  Is  a  contractor  and  builder,  bad  left  two 
large  timbers  on  the  walk  in  an  unsafe  posi- 
tion. One  of  tbem  fell  upon  respondent,  in- 
juring her  foot,  making  It  necessary  to  am- 
putate about  tbree-flftbs  of  tbe  great  toe. 
Some  further  Injury  to  tbe  upper  portion  of 
tbe  foot  caused  gangrene  to  set  in,  made  oth- 
er surgical  operations  necessary,  and  left  the 
foot  in  a  crlpple4,  tender,  and  sensitive  con- 
dition, although  now  healed.  Tbe  respondent, 
who  is  about  29  years  of  age,  had  been  em- 
ployed at  $9  per  week,  and  had  a  promise  of 
an  advance  in  wages  to  $12  or  $15  per  week. 
She  was  in  tbe  hospital  for  five  weeks,  and 
suffered  considerably.  In  Smith  v.  Dow,  48 
Wash.  407,  86  Pae.  555,  this  court  held  that 
a  verdict  awarding  $1,600  damages  for  the 
loss  of  tbe  middle  toe  and  the  bruising  of 
three  others  was  excessive.  The  evidence 
here  Is  that  a  loss  of  tbe  great  toe  will  crip- 
ple a  person  more  sevraely  and  cause  a  more 
perceptible  limp  in  walking  than  would  the 
loss  of  any  other.  Tbe  Injury  sustained  by 
the  respondent  is  more  severe  than  that  sus- 
tained by  the  plaintiff  in  Smith  v.  Dow,  su- 
pra. We  are  nevertheless  constrained  to  hold 
that  Hie  damages  here  awarded  are  exces- 
sive, and  that  they  should  be  reduced,  or 
that  a  new  trial  should  be  ordered. 

By  reason  of  tbe  excessive  verdict,  the 
cause  is  remanded  fo^  a  new  trial,  unless  the 
respondent,  within  30  days  after  the  filing  of 
the  remittitur  In  the  superior  cotnrt,  shall  re- 


4^  otber  euM  s^  Mma  topie  and  Mctlon  NfnlBSR  tn  Oot.'lc  Am.  Digs.  HOT  to'dkt*,  t  R«port«r  ladMcss 


Digitized  by 


Google 


252 


104  PACITIO  HEPOBTEB. 


(Waali 


mlt  $1,000  from  the  judgment,  In  which  event 
a  Judgment  for  $2,500  will  stand  affirmed. 
The  appellant  will  recover  his  costs  in  this 
court 

BUDKIN,  O.  J.,  and  MOUNT,  PABKEB, 
and  DUNBAR,  JJ.,  concur. 


(55  Waah.  2e$) 

HOLLAND  et  al.  v.  NORTHERN  PAa  EY. 

CO.  et  al. 
(Supreme  Court  of  Washington.    Oct.  11,  1909.) 

1.  RAUJtoADS  (i  348*)— GaossiNa  Accident— 
Failubb  to  Siokai.— Suiticienot  or  Evi- 
dence. 

In  an  action  against  a  railroad  for  injuries 
through  being  struoc  by  a  train  at  a  crossing, 
evidence  A«M  insufficient  to  show  that  defendant 
failed  to  blow  the  whistle  or  ring  the  bell  at 
the  usual  wliistling  place. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |g  1141,  1142;    Dec  Dig.  {  348.  •] 

2.  NEOUQERCB  (I  121*)— EVIDENC»~PBEBnUF- 
TIONS. 

Negligence  is  not  presumed,  but  must  be 
shown  by  direct  evidence,  or  by  evidence  of  facts 
and  circumstances  from  which  its  existence  may 
reasonably  be  inferred. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  If  217-220,  224r-228,  271 ;  Dec.  Dig. 

8.  Railboads  a  346*)  — Nbougknob  — Fael- 
xnas  TO  Blow  Whistle  ob  Bino  Bell. 
Negligence  will '  not  be   inferred  from   the 

&et  that  the  whistle  was  not  blown,  or  the  bell 

ran,  on  the  approach  of  a  train  to  a  crossing ; 

the  question  depending  upon  the  circumstances 

of  the  particular  case. 
[Ed.    Note.— For  other  cases,   see   Railroads, 

Cent  Dig.  {  1U7;    Dec.  Dig.  <  846.*] 

Department  1.  Appeal  from  Superior  Court, 
Adams  County;  Balph  Kauffman,  Judge. 

Action  by  Moses  Holland  and  another 
against  the  Northern  Pacific  Railway  Com- 
pany and  another.  Judgment  for  defendants, 
and  plaintltTs  appeal.    Affirmed. 

W.  H.  Plummer  and  F.  H.  McDermont,  for 
appellants.    Cannon  &  Lee,  for  respondents. 

FULLERTON,  J.  The  appellant  Delia  Hol- 
land, while  crossing  the  track  of  the  respond- 
ent Northern  Pacific  Railway  Company  In  a 
buggy,  was  run  Into  by  a  passenger  train  and 
Injured,  and  this  action  was  brought  to  re- 
cover damages  therefor.  On  the  trial  at  the 
close  of  the  appellants'  case  In  chief,  the 
Jury,  at  the  direction  of  the  court  returned 
a  verdict  for  the  respondents,  and  from  the 
Judgment  entered  thereon  this  appeal  is  taken. 

The  facts  of  the  case  are  simple.  Mrs. 
Holland  and  a  woman  companion  left  the 
town  of  Rltzville,  Adams  county,  in  an  open 
buggy  drawn  by  a  single  horse,  shortly  after 
11  o'clock  on  the  day  of  the  accident  Intend- 
ing to  drive  a  short  distance  into  the  country 
to  a  farm  house.  As  they  left  the  town  they 
drove  along  a  .county  road  running  parallel 
with  the  railroad  track,  for  a  distance  of  about 
a  mile,  to  a  point  where  the  road  turned  to 


the  right  and  crossed  the  railroad.  There 
they  stopped,  looked,  and  listened,  and,  not 
seeing  or  hearing  a  train,  proceeded  to  cross 
the  railroad  track,  when  they  were  overtaken 
and  run  Into  by  an  approachlug  train.  The 
train  causing  the  Injury  was  a  west-bound 
passenger  train,  which  reached  Rltzville  on 
that  day  at  about  12  o'clock  m.,  some  two 
hours  behind  its  schedule  time.  After  mak- 
ing  its  usual  stop  it  proceeded  on  Its  way, 
running,  in  so  far  as  the  record  shows,  at  its 
usual  rate  of  speed  and  in  its  usual  manner. 
The  record  shows  further  that  from  the  road 
crossing  at  the  place  of  the  accident  to  Rltz- 
ville the  country  is  comparatively  level ;  there 
being  no  natural  obstruction  that  would  pre- 
vent a  person  sitting  in  a  buggy  at  the  cross- 
ing from  seeing  a  train  approaching  for  the 
entire  distance.  The  reason  why  the  train 
was  not  observed  approaching  by  the  victims 
of  the  accident  when  they  stopped,  looked, 
and  listened  before  venturing  to  cross  the 
railway  tracb  on  the  day  of  the  accident  was 
because  of  the  condition  of  the  weather, 
Mrs.  Holland  testified,  and  in  this  she  is  sup- 
ported by  her  witnesses,  that  the  wind  was 
blowing  a  gale  when  she  and  her  companion 
left  the  town  of  Rltzville,  and  that  it  con- 
tinued so  to  blow  during  the  time  they  were 
approaching  the  railroad  crossing;  that  great 
clouds  of  dust  had  been  raised  by  the  wind, 
preventing  them  from  seeing  any  consider- 
able distance  at  any  time,  and  sometimes  pre- 
venting them  from  seeing  the  horse  which 
they  were  driving.  Describing  the  conditions 
when  they  reached  the  crossing,  the  witness 
said:  "The  dust  was  rolling  up;  just  coming 
in  clouds  like  a  fog.  •  *  •  You  couldn't 
see  or  hear.  •  •  •  It  was  Just  thick;  you 
couldn't  see  in  front  of  you,  the  wind  was  so 
strong  and  the  dust" — and  later  on  she  says 
that  the  wind  was  blowing  In  the  direction 
of  the  approaching  train.  After  stopping  in 
front  of  the  track  for  a  moment,  and  not  see- 
ing or  hearing  the  approaching  train,  the  ap- 
pellant's companion,  who  was  driving,  re- 
marked that  she  "guessed  It  was  all  right" 
and  they  started  over.  The  horse  had  Just 
reached  the  other  side  ii^i^i  the  train  struck 
the  buggy. 

The  appellants'  counsel  concede  that  the 
conditions  which  prevented  the  appellant  and 
her  companion  from  seeing  the  train  prev«it- 
ed  the  persons  in  charge  of  the  operation  of 
the  train  from  seeing  the  horse  and  buggy, 
and  negligence  is  not  predicated  upon  any 
failure  of  either  of  the  respondents  to  discov- 
er the  appellant  and  stop  the  train  before 
striking  her.  The  charge- of  negligence  is  a 
failure  to  give  warning  of  the  approach  of 
the  train  by  ringing  the  engine  bell  and  blow- 
ing the  whistle.  It  Is  assumed  that  failure 
OB  the  part  of  the  respondents'  servants  to 
do  these  things  on  the  approach  of  the  train 
to  this  crossing  was  negligence,  and  that  the 
appellant's  injuries  were  the  result  of  such 
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failure.  The  eyidence  on  tbe  questloB  of  the 
fact  Involved  Is  extremely  meager.  It  con- 
Bl8t8  of  tbe  statement  of  the  appellant  that 
she  did  not  hear  the  bell  or  whistle  when  ehe 
stopped  and  listened  just  previous  to  cross- 
ing tbe  track,  and  the  statement  of  a  wit- 
ness, who  was  more  than  half  a  mile  away 
from  tbe  train  when  It  reached  tbe  whistling 
poet,  riding  in  a  hack  drawn  by  two  horses, 
going  In  a  direction  opposite  to  that  of  the 
train,  and  paying  no  heed  to  tbe  whistle,  that 
he  did  not  hear  it  It  has  seemed  to  us  that 
the  court  was  right  in  concluding  that  no  evl- 
d«ice  of  negligence  on  the  part  of  the  re- 
spondent was  shown.  The  evidence  of  the 
witness  who  was  in  the  remote  distance  can 
scarcely  be  said  to  rise  to  tbe  dignity  of  evi- 
dmce.  The  statements. of  a  person  who  tes- 
tifies that  he  did  not  bear  a  bell  ring  or  a 
whistle  blow,  where  he  is  a  mere  passer-by, 
wltlioat  object  or  purpose  in  ascertaining  the 
fact,  is  never  satisfactory  evidence,  even  un- 
der favorable  circumstances,  and  it  is  entire- 
ly too  much  to  say  that  the  statement  of  this 
witness  that  he  did  not  hear  the  whistle  un- 
der the  circumstances  shown  is  proof  of  the 
fact  that  it  wftf  not  blown.  It  seems  to  ns, 
also,  that  the  fact  is  no  better  established 
by  the  evidence  of  Mrs.  Holland.  True,  she 
was  intent  on  ascertaining  the  approadb  of 
the  train,  and  actually  listened  for  it;  but 
her  own  evidence  makes  it  doubtful,  to  say 
the  least,  whether  she  could  have  heard  the 
whistle  had  it  been  blown  at  the  usual  whis- 
tling place,  and  to  blow  it  at  any  lees  dis- 
tance would  hardly  have  enabled  her  and 
her  companion  to  have  gotten  out  of  tbe  way. 
It  must  be  remembered  that  the  wind  was 
blowing  a  gale  in  the  direction  of  the  train, 
that  the  dust  was  flying  In  dense  clouds,  and 
that  the  general  situation  was  such  as  to 
prevent  her  from  hearing.  Any  finding  of 
tbe  jury,  therefor^,  that  tbe  whistle  was  not 
blown  or  tbe  bell  rung  at  the  usual  whistling 
place,  based  upon  these  statements,  could 
hardly  be  said  to  be  founded  upon  substan- 
tial evidence.  It  must  be  remembered  ttaat 
negligence  is  not  presumed;  that  It  must  be 
shown  by  direct  evidence,  or  by  evidence  of 
facts  and  circumstances  from  which  its  ex- 
istence may  reasonably  be  inferred.  The  pre- 
sumption, if  any  may  be  Indulged  in,  is  that 
all  parties  acted  with  ordinary  care,  and  this 
presumption  continues  until  overthrown  by 
evidence.  Swift  &  Co.  v.  Holoubek,  60  Neb. 
784,  84  N.  W.  249.  In  discussing  tbe  question 
at  issue  we  'lave  assumed  that  it  would  bavr 
been  negligence  on  the  part  of  \he  railroad 
company  not  to  have  blown  tbe  whistle  or 
rung  tbe  bell  on  the  approach  of  the  train  to 
this  crossing.  We  do  not  wish  to  be  under- 
stood, however,  as  asserting  It  to  be  a  gen- 
eral prlndpte  of  law  that  negligence  will  be 
Inferred  from  the  fact  that  the  whistle  war- 
not  blown  ax  the  bell  rung  on  tbe  approacu 
of  a  train  to  a  road  crossing.    It  is  manifest 


that  such  Is  not  tbe  rule,  but  that  the  ques- 
tion must  depend  on  the  circumstances  of  the 
particular  cas& 
The  judgment  Is  affirmed. 

BUDKIN,  C.  J.,  and  CHADWiOK,  GOSB, 
and  MORRIS,  JJ.,  concur. 


SHCrELDT  et  al.  v.   HUGHES. 
(Supreme  Court  of  Waghington.    Oct.  11,  1909.) 

1.  EXECtJTORS    AND     ADMINISTRATOBS    (|    7*)— 

Settlement  op  EJstate— Methods. 

There  ate  two  methods  of  probate  in  Wash- 
ineton,  one  by  which  the  executor  executes  the 
wul  subject  to  the  control  of  the  court  until 
the  estate  has  been  settled  and  the  property  dis- 
tributed, and  the  other,  allowed  by  BallinRer's 
Ann.  Codes  &  St.  g  6196  (Pierce's  (:ode,  |  2489), 
providing  that  where  the  will  designates  a  man- 
ner of  settlement,  and  declares  that  letters  tes- 
tamentary shall  not  be  required,  and  where  it 
appears  by  the  inventory  filed,  and  other  proof 
that  the  estate  la  fully  solvent,  it  shall  not  be 
necessary  to  take  out  letters  testamentary  or  of 
administiation,  except  to  admit  the  will  to  pro- 
bate and  to  file  an  inventory,  after  which  the 
estate  may  be  managed  without  the  intervention 
of  the  court. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  IMg.  f  Id ;  Dec.  Dig. 
J  7.*] 

2.  Executoes  and  Administrators  (j  7*)— 
WrrHDRAWiNG  Estate  fbom  Adminibtba- 
TioN — Intention   of  Tf,8tatob. 

An  intention  of  a  testator  to  dispense  with 
administration  must  be  evidenced  by  express 
words  or  by  necessary  implication. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  §  10;  Dec.  Dig. 
J  7.*] 

3.  Wnxs  (S  206*)  — WrrBDBAWino  Estatb 
ntOK  ADMnnsTBATioN— PsoBATB  OF  Wnx— 

Under  Balllnger'B  Ann.  Codes  ft  St  8  6196 
(Pierce's  Code,  §  2489)  declaring  that  where  a 
will  provides  for  a  method  of  settlement  of  the 
estate  and  that  letters  testamentary  or  of  admin- 
istration shall  not  be  required,  and  the  estate  ap- 
pears to  be  solvent,  it  shall  not  be  necessary  to 
take  out  letters  testamentary  or  of  administra- 
tion, except  to  admit  the  will  to  probate,  etc.,  it 
is  necessary,  upon  any  circumstances,  to  have  a 
will  admitted  to  probate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  507;   Dec.  Dig.  S  205.*] 

4.  B3XECUT0BS    AND    Administsators    (|    1*)— 

"Executor." 

An  "executor"  is  a  person  appointed  to  car- 
ry the  will  into  effect  after  the  testator's  death, 
and  to  dispose  of  his  estate  according  to  its 
tenor. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  1% ;  Dec.  Dig. 
I  !•• 

For  other  definitions,  see  Words  and  PhraseB, 
vol.  3,  pp.  2569-2571.] 

;>.   EbCBOUTORS    AND    ADimnSTRATOBS    ({    7*) — 

CoHSTBDCnoN— Intent  as  to  Administba- 

TION. 

A  testator  willed  premises  to  his  son  and 
■on-in-law.  to  hold  in  trust  for  certain  pur- 
poses, and  the  will  provided  that  if  either  of 
the  trustees  should  refuse  to  accept  the  trust  a 
trustee  should  be  appointed  in  his  stead  by 
"the  conrt  probating  this  will  and  settling  my  es- 
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tate."    Eeli,  that  it  was  not  the  teatatoi**  In- 
tention to  dispense  with  administration. 

[Ed.  Note.— For  other  cases,  see  EJxecutors 
and  Administrates,  Cent  Di^^  {  19;   De<x  Dig. 

6.  Executors  Ahd  ADiiiiHflTBATOBB  (|  7*)— 
Nonintervention  Wills— Compkhbation— 
Statutoby  Pbovisions.  .    „„,. 

Balllnger's  Ann.  Codes  &  St.  |  6314 
(Pierce's  Code,  i  2636),  providing  that  when  no 
compensation  for  the  executor  has  been  provided 
by  will,  or  where  the  executor  shall  renounce 
his  claim  thereto,  he  shall  be  allowed  a  certain 
commission  on  trie  whole  estate  accounted  for 
by  him,  applies  to  nonintervention  wilis  the  same 
as  to  others. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  i  19;  Dec  Dig. 
»7.*3 

7.  Execdtobs  and  Administratobs  (|B01*) 
—  Compensation  —  Waiveb  oi  Sxaxutobt 
Commission— BuBDEN  of  Pbooi. 

The  burden  of  proving  that  an  executor 
has  waived  bis  right  to  the  statutory  commis- 
sion, and  agreed  to  accept  a  flat  salary  in  lieu 
thereof,  is  upon  those  asserting  it. 

[Ed.  Note.— For  other  cases,  see  Bxecutois 
and  Administrators,  Cent  Dig.  {  2143;  Dee. 
Dig.  f  501.*] 

8.  Executors  and  Aduinistbatobs  (g  111*)— 
Liabilities  of  E^statb— Attorneys'   Fees. 

Where  it  is  necessary  for  an  executor  to 
employ  an  attorney,  he  is  entitled  to  an  allow- 
ance for  the  reasonable  value  of  the  services 
rendered  by  the  attorney. 

[E^.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ({  448-462;  Dec. 
Dig.  I  111.*] 

9.  E!xecutob8  and  Aduinibtbatobs  (I  111*)— 
Liabilities  of  Estate— Aiiobnets'  Fkes 
-Amount. 

In  determining  the  amount  of  an  attorney 
fee  to  lie  allowed  an  executor,  it  is  proper  to 
consider  the  time  and  labor  required,  the  novel- 
ty and  difficulty  of  the  questions  involved,  the 
skill  required  to  properly  conduct  the  case,  and 
the  amount  involved  in  the  controversy. 

[Bid.  Note.— For  other  cases,  see  _Ejxecutors 
and  Administrators,  Cent  Dig.  II  4^8-462;  Dec 
Dig.  {  111.*] 

10.  EXECUTOBfi  AND   ADMINISTRATORS  (|    111*) 

— LiABiLiTiEB  or  Estate— Attobnets^  Fees 

—Amount. 

An  estate  consisted  of  premises  worth  $600,- 
000  and  their  rents  and  profits.  The  attorney 
employed  by  the  executor  had  had  30  years'  ex- 
perience at  the  bar.  He  prepared  the  papers  for 
probating  the  will ;  made  an  exhaustive  inves- 
tigation whether  the  property  was  community  or 
separate  liefore  filing  the  inventory,  the  ques- 
tion involving  an  examination  of  the  statutes 
and  decisions  of  three  states.  He  devoted  con- 
siderable time  to  the  inheritance  tax  collectible 
from  the  estate,  and  the  different  interests,  go- 
ing over  the  matter  two  or  three  times  with  one 
of  the  tax  commissioners.  He  briefed  and  com- 
menced two  independent  suits  to  determine  the 
right  to  the  use  of  a  certain  name  on  a  build- 
ing of  the  estate,  neither  of  the  cases  tieing  ap- 
pealed. He  prepared  an  answer  to  objectors 
•ninst  final  settlement,  and  prepared  nameroos 
affidavits  against  the  application  to  vacate  a 
decree  overruling  objections  to  the  executor's 
final  account.  He  went  to  another  state  to  toke 
testimony  of  objectors'  witnesses,  and  was  con- 
sulted almost  daily  by  the  executor  upon  ques- 
ti<ms  arising  in  the  execution  of  the  will,  car- 
ried the  estate  to  final  settlement  and  perform- 
ed all  the  usual  duties  of  an  attorney  in  an  es- 


tate.   BeU,  that  $8,780  was  a  reasonable  com- 
pensation. 

[Ed.  Note.— For  other  caves,  see  EizecntOTB 
and  Administrators,  Cent  Dig.  H  448-462;  Dec. 
Dig.  I  111.*] 

IL    ElXECUTORS   AND   ADMINISTRATORS   (|  S09*) 

—Decree  of  Settlement— Vacation  —  Dis- 

CBETION   OF   COUBT. 

The  vacation  of  a  decree  of  settlement  of  an 
executor's  account  lies  largely  in  the  discretion 
of  the  court,  and  in  vacating  it  and  granting 
leave  to  objectors  to  defend,  the  court  may  an- 
nex any  reasonable  condition,  and  hence  may 
require  that  the  executor  be  allowed  credit  for 
disDursements  made  by  him  subsequent  to  the 
date  of  the  decree. 

[EM.  Note.— For  other  cases,  see  Executors 
and  Administrator^  Cent  Dig.  |  2Z19;  Dec 
Dig.  I  509.*] 

Department  L  Appeal  from  8up«1or 
Court  King  Oonnty;  Q«o.  B.  Morris,  Judge. 

Accounting  by  Bdvrln  Hugbes,  executor  of 
Henry  H.  Sbnfeldt  omeline  M.  Shnfeldt 
and  others  filed  obJectiCKts  which  were  over- 
raled,  and  the  objectors  appeal.  Berersed 
and  remanded,  with  dlrectlona. 

Revelle,  Revel  le  &  Revelle,  for  appel- 
lants.   Chas.  F.  Monday,  for  respondent 

GOSB,  3.  This  appeal  Is  prosecnted  from 
a  decree,  approving  the  final  account  of  the 
respondent  and  allowing  executor's  and  at- 
torney's fees.  The  testator,  a  resident  of  the 
state  of  Wisconsin,  died  on  November  13, 
1906.  Tbe  will  was  admitted  to  probate  in 
the  county  court  of  'Waukesha  county.  Wis., 
on  tbe  18th  day  of  Deconber  following.  A 
copy  of  the  w41I  and  of  the  original  record 
of  probate,  authenticated  as  required  by 
law,  was  filed  In  the  superior  court  of  'King 
county,  and  admitted  to  probate  on  January 
31,  1907.  The  order  admitting  the  will  to 
probate  in  pursuance  of  the  prorlslons  of 
the  will,  the  other  executor  therein  named 
being  a  nonresidoit  appointed  tbe  respond- 
•nt  as  wie  exMntor,  and  directed  that  let- 
ters testamentary  issue  to  him  upon  his  tak- 
ing and  subscribing  an  oatb  as  provided  by 
law.  The  oath  was  taken  by  the  respond- 
ent on  the  day  of  the  date  of  the  order. 
Thereupon  notice  was  given  to  creditors,  an 
Inventory  was  filed,  the  estate  Was  apprais- 
ed, and  the  execution  of  the  will  t>roceeded 
in  the  usual  and  ordinary  way.  On  Mardi 
25,  1908,  the  final  account  was  filed,  with 
a  petition  and  prayer  that  It  be  settled  and 
allowed.  On  the  day  following  an  order  was 
entered  fixing  the  16th  day  of  April  aa 
the  time  for  the  bearing  and  settlement  of 
the  account  and  directing  tbe  propor  no- 
tice to  be  giv«n.  On  May  28th  Bmellne  M. 
Sbufeldt,  the  Widow  of  the  testator,  filed 
her  objections  to  the  account  On  July  9tb 
following  William  B.  B.  Shufeidt  filed  a 
statement  uniting  In  sncb  objections.  The 
substance  of  the  objections  was  (1)  tiiat 
under  the  will  it  wa:8  the  duty  of  tlie  execu- 
tor to  report  to  the  county  court  of  Wiscon- 
sin where  tbe  will  was  first  probated;  (2) 
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that  It  Is  a  tMmlnterrcntloik  yrtli,  tbe  i«- 
•pondent  acting  as  trostee,  and  tbat  be  la 
not  entitled  to  tlie  atatntory  oommlsalon  aa 
executor;  (3)  that  the  reapondent  agreed  to 
accept  a  flat  salary  In  Ilea  of  tbe  statutory 
compenaatlon.  The  prayer  was  tbat  the  ac- 
coimt  be  diaallowed,  and  that  no  compensa* 
tlon  In  excess  of  fiioo  be  allotred,  either  to 
the  executor  or  to  his  attorney.  On  June 
1,  1906,  tbe  executor  anawered,  lolnlng  issue 
upon  tbe  obJectl<»i8.  On  Angnst  28tb  fol- 
lowing the  execntor  filed  bis  supplemental 
acconnt,  and  a  hearing  waa  bad  npon  the  ac- 
count and  tbe  supplemental  account,  and  on 
Angnst  29th  following  a  decree  waa  entered 
settling  and  allowing  the  same.  Tbe  de- 
cree recited:  "Emellne  Sbufeldt  having  fil- 
ed herein  ber  objections  to  said  account,  and 
on  July  7,  1906,  W.  B.  B.  Sbufeldt  having 
filed  herein  objections  to  said  account,  and 
on  August  28,  1908,  said  executor  having 
filed  bis  answer  thereto  duly  verified,  and 
said  executor  having  filed  herein  an  account 
aapplementary  to  bis  aald  final  acconnt, 
showing  all  bis  receipts  and  dlsbursemMita 
from  the  date  of  his  said  final  account  down 
to  and  Including  this  d<tte,  and  aald  mattnr 
having  come  regularly  on  to  be  beard  on 
Autroat  28,  1906,  at  1:30  o'clock  p.  m.,  said 
execntor  appearing  In  person  and  by  Chaa. 
F.  Monday,  his  attorney,  and  no  one  appear- 
ing in  behalf  of  said  objectors,  or  either  of 
them,  and  no  testimony  or  other  proof  being 
offered  on  behalf  of  said  obJeeUm,  or  either 
of  them.  In  support  of  their  said  objections, 
and  aald  objections  being  abandoned,  it  is 
aow  ordwed  that  said  objections  and  each 
and  every  of  them,  be,  and  the  same  here- 
by are^  overruled" — and  fixed  the  executor's 
commission  at  $28,251.76,  less  whatever  sum 
he  had  theretofore  received  on  account  there- 
of, and  fixed  the  attorney's  fees  at  |12,600, 
leaa  the  sum  of  11,700,  theretofore  paid,  and 
directed  the  executor  to  pay  the  same.  On 
September,  17th  following  tbe  objectors  filed 
a  motion  to  vacate  the  decree,  which  was 
heard  and  granted  on  the  2Sth  day  of  Sep- 
tember. The  order  granting  the  motion  to 
vacate  recited:  "It  la  now  by  tbe  court,  aft- 
er doe  consideration,  ordered  that  said  de- 
cree so  made  and  entered  on  August  29, 
1908,  be  and  the  same  is  hereby  vacated  and 
set  aside,  upon  ocmdltion,  however,  tbat  the 
executor,  Edwin  Hughes,  be  allowed  credit 
in  his  account  for  any  and  all  dlsburse- 
ments  which  he  has  made  subsequent  to 
August  29,  1008."  After  a  bearing  on  tbe 
accoont,  and  on  January  16,  1009,  a  decree 
waa  entered,  overruling  the  objections,  and 
fixing  $13,000  as  reasonable  compensation 
for  tbe  serTices  of  the  attorney  for  the  ex- 
ecntor, and  fixing  the  commission  of  the  ex- 
ecutor at  $25,553.25,  tbe  statutory  commis- 
sloo,  less  whatever  sum  he  bad  theretof^e 
received  on  account  thereof,  and  directing 
tbe  executor  to  pay  soch  sums. 

The  will,  so  far  as  is  necessary  for  a  prop- 
er oaderstanding  of  the  case,  \a  aa  follows: 


"2.  AU  the  residue  oT  my  efta'te,  real 
and  personal,  I  devise  and  bequeath  to  my 
wife,  Bmellne  M.  Sbufeldt,  to  have  and  to 
hold  for  her  own  use  during  ber  life;  and  I 
do  authorize  her,  as  her  own  beet  Judgment 
may  dictate,  to  sell,  exchange  or  dispose  of 
all  live  stock,  all  perishable  properly  and  all 
articles  subject  to  become  useless  or  worth- 
less by  the  ordinary  use  and  wear  tbereof, 
without  accounting,  by  her  or  her  estate  to 
any  realdnaty  legatee  beseln  designated  for 
any  portion  thereof ;  also  I  do  antborlze  her 
to  collect,  exchange  or  sell  any  stocks,  bonds, 
notes,  mortgages,  or  other  assets,  and  to  re- 
invest tbe  proceeds  thereof  in  Income-bear- 
ing property  for  the  benefit  of  my  estate. 

"8.  Upon  the  decease  of  my  said  wife,  if 
she  survive  me,  air  upon  my  decease  If  she 
do  not  survive  me,  I  give  and  bequeath  all 
my  estate,  not  hereinbefore  specifically  de- 
vised, as  follows: 

"A.  To  my  da:oghter,  Mary  Shofeldt  Hart- 
shome,  or  to  her  issae .  tf  she  be  then  de- 
ceased leaving  issue,  the  .sum  of  fifty  thou- 
sand doUars,  to  be  paid  from  my  personal 
estate. 

"B.  To  my  dBQghter,  Bmellne  Sbufeldt 
Hoghes,  a  half  interest,  during  her  UfOi  in 
the  Income  and  prooeeda  Of  the  lots  and 
building  known  as  the  Butter  Block,  la  the 
ctty  of  Seattle,  state  of  Washington. 

"O.  I  do  hereby  will  and  bequeath  tilie 
said  Butler  Block  and  the  lota  upon  which  it 
stands  to  my  son,  William  B.  S.  Sbufeldt 
and  my  son-in-law  Edwin  Hughes,  to  bava 
and  to  hold  tbe  same  to  them  and  their  as- 
signs torevw,  in  trust,  for  the  uses  and  pur- 
poses as  foHows: 

"During  the  life  of  my  wife  EZmellne  M. 
Sbufeldt,  the  said  trustee  shall  pay  to  her 
the  net  income  from  aald  block,  as  per  arti- 
cle number  2  of  tbia  will.    •    •    • 

"If  either  of  said  trostees  refuse  to  ac- 
cept said  tmst,  or  be  rendered  Incapable 
by  death  or  other  causea  to  fulfill  the  same, 
then  I  direct  a  trustee  be  appointed  in  ma 
stead  by  tbe  court  probating  thia  will  and 
settling  my  estate,  aad  anch  tmatea  shall 
liave  all  the  title  and  power  herein  confer- 
red upon  either  tmatee  herein  named. 
•    •    • 

"I  nominate  my  mm,  William  B.  B.  Sho- 
feldt, and  my  brother-in-law,  Samuel  B. 
Bgan,  to  be  executors  ot  this  will." 

By  a  codicil  the  nomination  of  Samuel  B, 
Bgan  was  revoked,  and  in  his  place  Edwin 
Hughes  was  nominated  as  executor. 

The  appellants  urge  three  propositions, 
viz.:  (1)  Tbat  tbe  court  had  no  Jurisdiction 
to  enter  a  decree;  (2)  that  the  executor  is 
not  entitled  to  a  commission:  and  (3)  that 
tbe  attom^s  fees  allowed  by  the  court  are 
excessive.  We  will  consider  these  imlnta 
seriatim. 

In  support  of  tbe  first  proposition  It  is  ar- 
gned  that  It  was  the  intention  of  the  testa- 
tor npon  bis  death  to  vest  in  tbe  trustees 
named  in  section  "C"  of  the  will,  the  legal 
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title  and  posseealo*  of  tbe  property  known 
as  the  Butler  Block,  and  that  the  manage- 
ment of  the  property  Is  cognizable  only  In 
a  court  of  equity,  citing  Smith  v.  Smith,  16 
Wash.  239,  46  Pac.  249;  Moore  t<  Klrkman, 
19  Wash.  605,  54  Pac.  24;  State  ex  rel. 
Phlnney  v.  Superior  Court,  21  Wash.  186,  57 
Pac.  33T;  City  of  Seattle  v.  McDonald,  26 
Wash.  OS,  66  Pac.  145;  and  Martin  v.  Pres- 
ton, 49  Wash.  288,  94  Pac.  1087.  In  the 
Moore,  Phlnney,  and  McDonald  Gases  the 
win  expressly  provided  that  the  executors 
should  execute  the  will  without  the  inter- 
vention of  the  probate  court.  In  the  Smith 
Case  the  enthre  estate  was  devised  to  the 
executors  in  trust  for  certain  specified  uses. 
In  the  Martin  Case  the  will,  devising  to  a 
daughter  "the  one-half  of  the  proceeds  of 
lots  when  sold  of  the  undivided  one-third  in- 
terest of  lots  in  Pullman  unsold  at  my 
death,"  and  to  a  son,  "the  one-half  of  pro- 
ceeds of  lots  when  sold,  of  the  undivided 
one-third  of  Pullman  lots  unsold  at  my 
death,  his  share  of  said  proceeds  to  be  In- 
vested to  make  a  fund  for  him  when  he  be- 
comes of  age,"  and  providing:  "I  do  hereby 
designate  and  appoint  my  brother  Miles  C. 
Moore  the  executor  of  this  my  last  will  and 
testament.  I  do  hereby  request  and  ex- 
pressly provide  and  direct  that  no  bond  or 
otiier  security  be  required  of  him,  and  .so 
far  as  by  law  in  any  case  can  be  done  he 
be  relieved  from  the  supervision  and  control 
of  all  courts" — was  construed  to  be  a  non- 
intervention will,  with  the  power  of  sale  in 
ibe  executor.  In  tlie  instant  case,  in  the 
original  will  <me  of  the  executors  was  not 
named  as  a  trustee,  and  there  is  nothing  in 
the  wUl  tadlcatlng  an  Intention  in  the  tes- 
tator to  make  the  will  a  nonintervention 
one,  but  diere  is  express  language  showing 
bis  intention  to  have  the  will  negularly  pro- 
bated. Such  intention  is  found  in  the  words 
heretofore  quoted,  .vis.:  "If  either  of  said 
trustees  refuse  to  accept  said  trust,  *  •  • 
then  I  direct  a  trustee  be  appointed  in 
his  stead  by  the  court  prohatinff  this  will  and 
aettUnff  my  estate."  fThe  Italics  are  ours.) 
There  are  two  methods  of  probate  in  this 
state.  One  method  is  where  the  executor 
executes  the  will  subject  to  the  control  of 
the  court,  until  the  estate  has  been  settled 
and  the  property  distributed.  The  other 
method  is  that  provided  by  our  Code  (2  Bal- 
llnger's  Anr  Codes  &  St.  f  6196  [Pierce's 
Code.  §  2489J),  the  applicable  part  of  which 
is  as  follows:  "^n  all  cases  where  It  is  pro- 
vided in  the  last  will  and  testament  of  the 
deceased  that  the  estate  shall  be  settled  in 
a^  manner  provided  in  su<^  last  will  and 
testament,  and  that  lettert  testamentary 
or  of  administration  shall  not  be  required, 
and  whjere  it  also  duly  appears  to  the  court, 
by  the  inventory  filed,  and  other  proof,  that 
tlje-  estate  is  fully  sdlvSnt,  which  fact  may 
be  established  by  an  order  of  the  court  on 
the  coming  in  of  the  inventory,  it  shall  not 
be  necessary  to  take  out  letters  testamentary 


or  of  admlalstratlMi,  ezB^t  to  admit  to 
probate  such  will,  and  to  file  a  true  inven- 
tory of  all  the  property  of  such  estate  in 
the  manner  required  by  existing  laws.  And 
after  the  probate  of  such  will  and  the  filing 
of  such  inventory  all  such  estates  may  be 
managed  aud  settled  without  the  interven- 
tion of  the  court,  if  the  said  last  will  and 
testament  shall  so  provide." 

There  was  no  devise  to  the  executors. 
Certain  property  was  devised  to  two  individ- 
uals as  trustees,  one  of  whom  In  the  original 
will  was  not  an  executor.  It  is  clear,  there- 
fore, that  it  was  not  the  Intention  of  the 
testator,  at  the  time  he  executed  the  will  or 
codicil,  to  dispease  with  administration.  An 
intention  to  do  bo  must  be  evidenced  by  ex- 
press words  or  by  necessary  implication. 
The  reBpondent  was  the  only  resident  execu- 
tor. Under  the  terms  of  the  will  he  could 
tiect  to  act  as  executor  and  decline  to  serve 
as  trustee.  "If  from  the  will  it  appears  that 
the  testator  intended  to  give  his  trustees 
a  distinct  and  independent  character,  pro- 
bate of  the  will  by  the  executors  win  not 
make  them  trustees.  If  the  trust  was  given 
to  one  named,  and  the  same  person  is  after- 
wards appointed  executor,  the  trust  is  not 
annexed  to  the  office  of  executor."  1  Perry 
on  Trusts  (4th  Bd.)  |g  262,  263.  "An  execu- 
tor who  Is  also  a  trustee  under  the  will  can- 
not be  considered  as  holding  any  part  of  the 
assets  In  the  latter  capacity  until  he  has 
settled  an  account  at  the  probate  office  as 
executor  In  which  he  Is  credited  as  executor 
with  the  amount  which  he  holds  as  trustee." 
Hall  V.  Cushing,  9  Pick.  (Mass.)  395.  "But 
a  person  may  be  appointed  both  executor 
and  trustee  under  a  will  in  such  a  manner  as 
to  enable  him  to  accept  one  of  the  appoint- 
ments and  to  decline  the  other.  If  It  appears 
from  the  will  that  the  testaiAr  Intended  to 
give  the  trustees  a  distinct  and  Independent 
character,  the  taking  out  of  probate  by  the 
executors  will  not  serve  to' make  them  trus- 
tees, unless  they  expressly  accept  the  trusts 
and  qualify  as  trustees.  Where  a  trust  Is 
given  to  a  person  by  name,  and  he  is  subse- 
quently appointed  executor,  the  trust  will 
be  held  as  distinct  frodi  the  executoiship." 
2  Beach  on  Trusts  aiid  Trustees,  {  S78,  p. 
885.  See,  also.  In  re  Htggins  BIstate,  15 
Mont.  474,  39  Pac  506,  28  £i.  R.  A.  116. 
Moreover,  upon  any  construction,  It  was  nee-' 
essary  to  have  the  will  admitted  to  probate 
in  this  state.  2  Balllnger's  Ann.  Codes  & 
St.  §  6196;  State  ex  rel.  Mann  ▼.  Superior 
Court  (Wash.)  100  Pac.  198.  An  executor  Is 
a  person  appointed  to  carry  the  will  into 
effect  or  execution  after  the  death  of  the 
testator,  and  to  dlq>ose  of  his  estate  ac- 
cording to  its  tenor.  In  re  Lamb,  122  Mich. 
239,  80  N.  W.  1081. 

Our  statute  relating  to  the  compensation 
of  executors  was  not  before  the  court,  or 
construed  In  either  of  the  Cases  cited  by  the 
appellants.'  Whether  the  instrument  be  con- 
strued as  an  ordinary  wHt  or  a  nonlnterven- 
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tlon  one  win  not  affedj  Qie  Agbt  ot  the  «x- 
ecntor  to  the  atatotory  owmntsBlon.  Onr 
Code  (2  BalUnger'B  Ann.  Codes' A  8t  {6314 
[Pierce's  Code,  fxesaj)  psovldesthat,  when 
no  compensatloh  shall  bATe  been  provMed 
by  will,  or  the  oieootor  stmll.  renounce  his 
cinim  thereto,  he  •hall  ibealtowed'coBimls- 
slon  on  the  whole  estate  accounted  for  by 
him  in  the-  amount  therein  fixed.  In  the 
instant  case  no  oompensatlon  ^was  provided 
by  will  for  the  executor.  We  >  cannot  by 
conatmction  exempt  nonintervention  wills 
from  the  plain  terms  of  the  statute.  Upon 
either  construction  the  law  fixes  the  com- 
pensation where  it  Is  not  fixed  by  the  will. 

It  is  next  craitanded  that  the  executor,  by 
an  agreement  with  the  teatator'a  widow, 
waived  his  right  to  the  statutory  commlsaloa, 
and  agreed  to  accept  a  fiat  salary  In  lien 
thereof.  He  bad  a  legal  right  to  probate  the 
will  without  her  advice  or  consent.  It  is 
true  he  conld  waive  the  statutory  compensa- 
tion, and  accept  a  salary  or  a  fixed,  definite 
sam  In  lieu  thereof.  The  burden,  however, 
of  showing  this  rested  on  the  objectors.  The 
widow  did  not  testify.  Without  reviewing 
the  evidence,  it. Is  sufficient  to  say  that  we 
agree  with  the  learned  trial  court  that  the 
waiver  was  not  established  by  a  prepon- 
derance of  the  evidence,  and  that  the  execu- 
tor is  entitled  to  the  commission  provided  by 
statute  and  avowed  by  the  court. 

It  Is  finalty  urged  that  the  compensation 
allowed  the  executor  for  the  services  .of,  his 
attorney  is  excessive.  The  .record  shows 
from  the  nature  of  the  duties  performed  by 
the  attorney  that  it  was  necessary  tot  the 
executor  to  employ  him,  and  he  is  entitled  to 
an  allowance  for  the  reasonable  value  of  the 
services  rendered  by  the  attorney.  Noble  v. 
Whltten,  38  WaHh.  2te,  80  Pac  451.  It  is 
admitted  that  the  estate  consisted  of  the 
Butler  Block,  of  the  value  of  $600,000,  and 
its  rents,  Issues,  and  profits.  The  appellants 
argae  that  the  value  of  the  estate  cannot  be 
considered  In  fixing  the  compensation  to  be 
paid  to  the  executor  for  the  attorney's -serv- 
ices. We  cannot  yield  onr  assent  to  this 
▼lew,  but  agree  with  the  respondent  that.  In 
determining  the  amount  of  the  fee,  "It  Is 
proper  to  consider  the  time  and  labor  re- 
qniied,  the  novelty  and  difficulty  of  the  ques- 
tions Involved,  and  the  skill  required  to  prop- 
erly conduct  the  case,  and  th6  amoimt  tftvolv- 
ed  to  the  controversy."  It  cannot  be  denied 
that  the  responsibility  of  an  attorney  Is 
greater  In  a  large  estate  "thata  In  a  EHnall 
one.  It  seems  reasonable,  therefore,  that  hi6 
compensation  sbouM  be  commensurate  wHli 
Ms  responslblHty.  This  principle  was  rec^ 
ognleed  in  Sullivan  v.  Snllivan  (Wash.)  100 
Pac.  321,  where  we  said:  "In  view  of  the 
natmre  of  the  action  and  the  amomit  of 
property  involved,  It  cannot  be  said  that  the 
allowance  for  attorney's  fees  is  nnreasonable 
or  exceasive."  The  record  shows;  that  the 
reqKmdent's  attorney  is  Iramed  In  the  law; 
that  he  has  had  30  years'  experience  at  the 
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ban;  that  he  pirepared  the  papers  for  pro- 
bating the  will;  that  he  made  a  careful  and 
exhaustive  Investigation  as  to  whether  the 
property  was  commnnlty  or  s^>arate>  before 
filing  the  Inventory;  that  the  determination 
of  this  question  involved  an  examlnatl<« 
of  the  statutes  and  decisions  of  three  states; 
that  he  devoted  considerable  time  to  the 
question  of  the  amount  of  inheritance  tax 
collectible  from  the  estate  and  the  ditferent 
interests;  that  he  went  over  this  matter  two 
or  three  times  with  one  of  the  tax  commis- 
sioners, and  made  a  trip  to  Olympia;  that 
he  briefed  and  commenced  two  Independent 
suits,  one  In  the  federal  court,  the  other  In 
the  state  court,  to  have  determined  the  right 
to  the  use  of  the  word  "Butler"  on  the  Butlw 
Annex,  neither  of  which  was  appealed;  that 
he  prepared  an  answer  to  the  objectors 
against  final  settlement,  and  prepared  numer- 
ous affidavits  against  the  application  to  va- 
cate the  first  decree;  that  he  went  to  Mil- 
waukee on  a  stipulation  to  take  the  testimony 
of  the  objectors'  witnesses,  but  not  solely  for 
that  purpose;  that  he  was  consulted  almost 
daily  by  the  executor  upon  questions  arising 
in  the  execution  of  the  will;  that  he  car- 
ried the  estate  to  final  settlement,  and  per- 
formed all  the  usual  duties  of  an  attorney 
In  an  estate.  Witnesses,  members  of  the 
bar,  gave  evidence,  both  for  the  objectors 
and  for  the  respondent,  as  to  the  value  of 
the  services  rendered.  The  objectors'  wit- 
nesses fixed  the  value  of  the  services  at 
$5,000  to  $6,000,  whilst  the  respondent's  wit- 
nesses estimated  the  value  of  the  services 
at  $15,000.  As  we  have  seen,  $13,000  was 
allowed.  The  vacation  of  the  first  decree  of 
settlement  was  largely  in  the  discretion  of 
the  court.  The  time  of  settlement  of  the 
Recount  had  been  fixed  by  proper  notice,  and 
thereafter  continued  from  time  to  time  until 
August  2S,  1908,  when  a  hearipg  was  had 
and  a  decree  entered,  the  objectors  falling 
to  appear.  In  vacating  the  decree  and  grant- 
ing leave  to  the  objectors  to  defend, ,  the 
coort  'catM.  annex  any  reasonable  condition. 
We  have  seen  that  the  condition  fixed  by  the 
court  was  that  the  "executor  be  allowed 
credit  on  his  acconnt  ftfr  any  and '^11  dis- 
bursements which  he  has  made  subsequ^t 
t6  A*ttgust  29,  1«08."  Prloi*  to  the  entry  of 
the  first  decree,  the  Mceentor  had  paid  his 
attorney  $1,750,  and'  stibsertnent  thereto,  and 
prior  to  its  vacation,'  he  had  paid  him  an 
additional  sum  of  $7,000  making  In  the  ag- 
gregate' $8,790.  We  regard  these  payments 
as  binding  upon  the  estate,  and  eoneluslve 
against  it  and  the  objectors.  FroDa  a  careful 
examination  of  the  entire  record,  we  think 
that  $8,750  is  read^iiiable  and  adeqdate  com- 
pensatioi  for  the  services  -ef  the  attorney. 
It  follAws  that  the  court  erred  In  allowing 
the  executor  ^8,400  for  attotmeys  fees.  The 
view  We  iMTve  expressed  makes  it  unneces- 
sary to  consider  other  cases  cited  and  relied 
upon  by  the  appellants,  or  to  discuss  the 
many  int'erestlnis  questions  raised  by  thein 
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as  to  the  conBtrnetltfn  of  tte  Will  in  otber 

The  decree  will  be  reveraed,  and  the  case 
remanded,  with  directions  to  the  lower  court 
to  enter  a  decree  In  conformity  with  this 
opinion. 

RUDKIN,  C.  J.,  and  CHADWICK  and 
FULLERTON,  JJ.,  concur.  MORRIS,  J., 
took  no  part 


WHEATMAN  v.  KANE  et  al. 
(Supreme  Court  of  Washington.    Oct.  9,  1909.) 

1.  PLEADma  (8  406*)— COMPI,AMIT— BVIDEKCE 

—Supplying  Defects. 

A  claim  in  garnishment  proceedings  by  axi 
assignee  to  recover  money  due  under  certain  pol- 
icies alleging  that,  after  adjustment  of  the  loss, 
the  amount  due  the  insured  over  the  amount  due 
to  a  bank  was  assigned  to  claimant  to  satisfy 
the  amount  remaining  due  on  a  second  mortgage 
on  the  insured  property,  in  so  far  as  it  ma.3  de- 
fective for  failure  to  allege  that  the  assignment 
was  hied  with  the  garnishees,  or  that  it  was 
made  prior  to  the  service  of  the  writ,  in  the  ab- 
sence of  demurrer  or  objection  made  prior  to  the 
trial,  was  cured  by  evidence  showing  the  filing 
of  notice  of  the  assignment  with  the  garnlaheee 
prior  to  the  service  of  the  garnishment. 

[Ed.  Note.— For  other  cases,  see  Pleadins, 
Cent  Dig.  i  1374;   Dec.  Dig.  8  400.*] 

2.  Qabnishmemt  (I  218*)— A8ai<jMiEMi>— Va- 
.    LiDrrr. 

Evidence  held -to  Bustaln  a  finding  that  the 
proceeds  of  certain  policies  had  been  assigned  in 
good  faith  to  claimant  to  secure  a  valid  indebt- 
edness prior  to  the  service  of  plaintiff's  gar- 
nishment. 

[Eid.  Note.— For  other  cases,  see  Garnishment, 
Dec  Dig.  I  218.»] 

Department  2.  Appeal  from  Superior 
Court,  Whatcom  County;  Jeremiah  Neterer, 
Judge. 

Action  by  John  T,  Wheatman  against  b. 
D.  Kane  and  another.  From  a  Judgment 
sustaining  the  claim  of  George  T.  Kane  to 
fnnds  In  the  hands  of  garnishees,  plaintiff 
appeals.    Affirmed. 

H.  E.  Foster,  for  appellant  Femberton  & 
Sather,  for  respondent 

CROW,  J.  In  September,  1908,  the  plain- 
tiff John  I.  Wheatman  obtained  a  Judgment 
for  f425.2ft  against  the  defendant  D.  D. 
Kane.  Afterwards  he  prosecuted  garnlah- 
menr  proceedings  against  two  fire  Insurance 
companies,  claiming  they  were  Indebted  to 
D.  D.  Kane.  The  garnishee  defendants  an- 
swered and  paid  Into  court  the  sums  which 
they  admitted  to  be  due  from  them  to  D.  D. 
Kane  on  two  policies  of  Insurance  for  losses 
by  fire.  In  their  answer  they  alleged  that 
George  T.  Kane  claimed  the  money.  George 
T.  Kane,  who  is  a  brother,  of  D.  D.  Kane, 
4Ied  a  petition,  in  which  he  alleged  that  be 
held  the  note  of  D.  D.  Kane,  secured  by  a 
second  chattel  mortgage  on  pr<^)erty  destroy- 
ed by  the  fire,  the  first  mortgage  being  held 


by  the  SkagR  Stale  Bank;  tbattbe  proceeds 
of  the  policies  had  been  awlgned  to  him  by 
D.  D.  Kane,  In  satisfactlOB  of  his  claim, 
and  demanded  that  the  vusan  be  paid  to  him 
after  first  satisfying  the  prior  claim  of  the 
bank.  The  plaintiff  denied  the  allegations 
of  this  petition,,  and  Insisted  that  George  T. 
Kane  held  no  valid  claim  against  D.  D. 
Kane,  but  that  the  pretended  assignment  ff 
it  ever  was  made,  was  fraudulent  and  void. 
The  trial  court  held  the  claim  of  George  T. 
Kane  to  be  valid,  and  ordered  its  payment 
The  plaintiff  has  appealed. 

After  pleading  his  note  and  mortgage,  the 
respondent  In  bis  petition  alleged:  "That 
after  said  property  was  destroyed  by  fire, 
and  after  the  adjustment  of  the  loss  by  said 
Insurance  companies,  the  policies  of  the  In- 
surance companies  and*  the  proof  of  loss  and 
the  amount  due  said  D.  D.  ICane  over  and 
above  the  amount  due  and  payable  to  the 
Skagit  State  Bank  were  assigned  to  George 
T.  Kane  to  satisfy  the  amount  remaining 
due  on  the  note  arid  mortRage  hereinbefore 
described."  Appellant,  by  his  first  assign- 
ment of  error,  contends  that  the  trial  court 
erred  In  admitting  evidence  -tending  to  sup- 
port the  allegations  of  this  petition,  for  the 
reason  that  It  does  not  state  facts  sufficient 
to  support  findings  In  favor  of  the  respond.- 
ent  George  T.  Kane.  In  support  of  this  as- 
signment, be  contends  that  the  petition  Is  de- 
fective for  the  reason  that  It  falls  to  al- 
lege that  the  assignment  of  the  claims  upon 
the  policies,  to  George  T.  Kane  were  flle4 
wltti  the  garnishee  Insurance  companies,  or 
that  they  were  made  prior  to  the  Issuance 
and  service  of  appellant's  writ  of  garnish- 
ment No  demurrer  apxxears  to  have  been 
Interposed  by  the.  appellant,  nor  did  he  oth- 
erwise plead  to  th$  petition  at  any  time  pri- 
or to  the  trial.  The  evidence  Introduced 
was  amply  sufficient  to  icure  any  defect  now 
suggested  by  appellant  and  the  only  question 
we.  can  consider  is  whether  the  petition,  aid- 
ed by  the  evidence,  la  sufficient  to  suwort 
the  final  Judgment  We  find  that  it  is  suffi- 
cient, and  th^  appellant's  contentioa  cannot 
be  sustained. 

The  controlling  issues  In  this  case  are  Is- 
sues of  fact  only.  We  do  not  deem  it  neces- 
sary to  en^r  upon  a  detailed  statement  of 
the  evidence ;  our  conclusion  being  that  by 
its  clear  preponderance  it  warrants  the  find- 
ings made,  which.  In  turn,  suwort  the  final 
Judgment  U  was  made  to  appear  that 
George  T.  Kane  held  a  valid  bona  fide  not* 
against  D.  D.  Kane  secured  by  a  second 
chattel  mortgage  on  the  property,  which  be- 
ing Insured  was  destroyed  by  fire ;  that  the 
insurance  policies  were  made  payable  to  the 
Skagit  State  Bank  as  its  Interest  might  ap^ 
pear;  that  althouidi  they  were  not  made 
payable  to  Gaorge  -T.  Kane,  second  mortga* 
gee,  the  agent  of  the  insurance  companies 
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was  Informed  at  the  time  tbe  policies  -wen 
written  that  George  T.  Kane  claimed  an  in- 
terest as  mortgagee;  tliat  proofs  of  loss 
were  made  in  wbicti  It  was  stated  that  the 
Skagit  State  Bank  held  a  first  mortgage  Uen, 
and  that  the  respondent  George  T.  Kane 
held  a  second  mortgage  lien ;  that  the  proofs 
thus  made  were  received  and  approved  by 
the  insurance  companies;  that  Immediately 
after  the  fire  the  respondent  George  T.  Kane 
authorized  an  attorney  in  Belltngham  to  rep- 
resent him  and  protect  his  intorests  arising 
out  of  his  note  and  mortgage ;  and  that  D.  D. 
Kane  delivered  the  policies  to  the  attorney 
as  respondent's  agent,  with  instructions  to 
receive  the  amount  due  thereon  and  apply  it 
to  the  satisfaction  of  the  lien  of  George  T. 
Kane  after  the  prior  lien  of  the  bank  had 
been  first  paid.  All  of  this  was  done,  and 
the  proofs  of  loss  stating  respondent's  claim 
were  made,  prior  to  the  Issuance  or  service 
of  appellant's  writ  of  gamlshnient.  The 
insurance  companies  Seem  to  have  recoghlzed 
the  validity  of  respondenfe  claim,  and  in 
their  answers  called  attention  to  the  same, 
when  they  paid  into  court  the  losses  due 
upon  the  policies.  The  evldeiice  ■  convinces 
as  that  the  respondent  was  entitled  to  ttie 
I>roceed8  of  the  policies  after  payment  of 
the  prior  claim  of  the  bank. 
The  judgment  is  affirmed.  - 

RUDKIN,  C.  J.,  and  PARKER,  DUNBAR, 
and  MOUNT,  JJ.,  concur. 


BSWIMG  V.  CITir  OF  SEATTLE  (SEATTLB 
ELECTRIC  CO.,  Intervener). 

(Supreme  Court  of  Washington.    Oct.  9,  1909.) 

1.  Street  Railboapb  (§  24*)— Fbanchises. 

Laws  1903,  p.  364,  c.  175;  as  amended  by 
Laws  1907,  p.  192,  c.  99,  empowets  the  le^isla'' 
tive  authority  of  a  city  having;  control  of  any 
public  street  to  grant  street  railway  franchises 
and  to  prescribe  the  terms  and  conditions  on 
which  snch  railways  shall  be  constructed,  main- 
tained, and  operated.  Seattle  Freehold  Char- 
ter, art.  4,  I  28,  pnfvides  that,  on  application 
lieing  made  for  a  street  railway  franchise,  the 
city  council  shall  by  resolution  determine  wheth- 
er such  franchise  shall  be  granted,  and  shall 
cause  notice  of  the  application  to  l>e  published, 
etc,  and  offer  to  grant  the  franchise  to  the  per- 
son or  corporation  who  will  pay  the  highest 
percentage  annually  of  gross  receipts,  etc.  Held, 
that  in  view  of  the  constitutional  provision  re- 
serving to  cities  power  to  frame  and  adopt  char- 
ters, but  also  providing  that  such  charter  shall 
be  subject  to  and  controlled  by  general  laws, 
and  olT  the  construction  placed  tliereon,  viz., 
that  a  general  law  is  superior  to  and  supersedes 
ail  freehold  charter  provisions  inconsistent  there- 
with, the  legislative  authority  of  the  city  was 
not  required  to  follow  the  charter  method  in 
determming  to  whom  it  would  grant  a  f raa- 
ehise,  bat  could  exercise  it*  own  judgment  on 
the  qaestion,  and  the  fact  that  bids  were  invited 
and  received  in  the  manner  provided  by  the 
charter  did  not  lessen  the  riicfat  of  the  legisla- 
tive authority  to  detemine  the  question  as  It 


B«w  fit,  and  to  grant. the  franchise  to  one  other 
than  the  highest  bidder. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  §  24.*] 

2.  Statutes  (§  112*)— Expbession  in  Title 
OF  Subject  of  Act. 

Laws  1908,  p.  364,  c.  175,  is  entitled,  "An 
act  relating  to  electric  railroads  •  *  •  the 
use  of  streets  and  roads  thereby,"  etc.  This  title 
is  repeated  in  Laws  1907,  p.  192,  c.  99,  amend- 
ing the  former  act.  Held,  that  the  title  is  suffi- 
ciently broad  to  bring  the  provisions  of  the  acts 
relating  to  the  granting  of  franchises  for  such 
railways  by  the  legislative  authority  of  cities 
within  the  subject-matter  expressed  in  the  title. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  i  112.*] 

3.  Municipal  Cobpobations  (5  689*)— Act 
OF  CiTT  Leqislative  Authobitt  —  Fban- 
CHISE8— Injunction. 

Under  Laws  1903,  p.  364,  c.  175,  as  amend- 
ed by  Laws  1907,  p.  192,  c.  99,  empowering  the 
legislative  authority  of  a  city  to  grant  street 
railway  franchises  and  to  prescribe  the  terms 
and  conditions  on  which  such  railways  shall  be 
constructed,  maintained,  and  operated,  the  acts 
of  the  legislative  authority  in  granting  a  fran- 
chise 'Bie  purely  legislative,  and  will  not  be 
enjoined. 

'  [Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  14T7-1480;  Dec. 
Dig.  !  689.*i 

Department  2.  Appeal  from  Superior 
Court,  King  County;   Geo.  E.  Morris,  Judge. 

Action  for  injunction  by  Edwin  O.  Ewlng 
against  the  City  of  Seattle  and  others,  where- 
in the  Seattle  Electric  Company  Intervened. 
From  an  order  granting  a  temporary  injunc- 
tion, defendants  and  Intervener  appeaL  Re- 
versed. 

Scott  Calhoun,  James  E.  Bradford,  James 
B.  Howe^  and  R.  G.  Sharpe,  for  appellants. 
Higgins,  Hall  &  Halverstadt  and  Edwin  C. 
Ewiiig,  for  respondent 

PARKER,  J.  This  is  an  appeal  from  an 
order  granting  a  temporary  injunction  re- 
straining the  defendants  from  proceeding 
further  In  their  action  towards  granting  to 
ttte  Intervener  a  franchise  to  construct  and 
operate  a  street  railway  upon  certain  streets 
of  the  city  of  Seattle.  The  power  to  grant 
such  franchise  by  the  legislative  branch  of 
the  city  government  is  found  In  Laws  1903, 
p.  364,  c  175,  as  amended  by  Laws  1907, 
p.  192,  c.  99,  and,  so  far  as  applicable  to  this 
controversy,  is  as  follows :  "The  legislative 
authority  of  the  city  or  town  having  control 
of  any  public  street  or  road,  or  where  sudi 
street  or  road  is  not  within  the  limits  of 
any  incorporated  city  or  tovm,  then  the 
board  of  county  commlssicmers  wherein  such 
road  or  street  is  situated,  may  grant  author* 
ity  for  the  construction,  maintenance  and 
operation  of  electric  railroads  or  railways, 
motor  railroads  or  railways  and  railroads 
and  railways  of  which  the  motive  power  is 
any  power  other  than  steam,  together  with 
such  poles,  wires  and  other  ampnrtenances 
upon,  over,  along  and  across  any  such  pubUe 
street  or  road  and  in  granting  su(^  authority 


'tat  otber  cases  see  same  topic' and  section  MITMBBR  in  Dec.  *  Am.  Digs.  1907  to  data,  A  Reporter  Indexes 
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the  leglBlatiTd  authority  of  aacfa  city  or 
town  or  the  board  of  county  commissioners, 
as  the  case  may  be,  may  prescribe  the  terms 
and  conditions  on  which  such  railroads  or 
railways  and  their  appurtenances  shall  be 
constructed,  maintained  and  operated  upon, 
over,  along  and  across  such  road  or  stireet, 
and  the  grade  or  elevation  at  which  the 
same  shall  be  maintained  and  operated." 
Section  23,  art  4,  of  the  freehold  charter  of 
the  city  of  Seattle,  contains  provisions,  which 
it  is  claimed  by  plaintiff  limit  and  control 
the  exercise  of  this  power,  as  follows ;  "Sec. 
23.  The  city  council  shall  not  grant  authority 
to  construct  a  street  railway  or  lay  down 
railroad  tracks  upon  or  over  any  of  the 
streets  of  said  city,  except  In  the  manner 
and  on  the  terms  following,  that  is  to  say: 
Upon  the  application  being  made  to  the  city 
council  for  authority  to  construct  and  operate 
a  street  railway  along  and  upon  any  of  said 
streets,  the  city  council  shall,  by  resolution, 
determine  whether  such  franchise,  or  any 
part  thereof,  shall  be  granted,  and  after  such 
determination,  shall  cause  notice  of  such 
application  and  resolution  to  be  published 
for  ten  days  in  the  city  official  newspaper, 
at  the  expense  of  the  applicant,  and  shall  in 
such  notice  specify  the  route  over  and  along 
which  it  proposes  to  grant  such  franchise, 
and  shall  offer  to  grant  the  same  to  the  per- 
son, company  or  corporation  who  will  pay 
for  the  franchise  the  highest  percentage  an- 
nually of  gross  receipts,  but  not  less  than 
two  per  cent,  per  annum.  Bidding  for  such 
franchise  mnst  be  in  accordance  with  the 
provisions  of  the  charter  in  relation  to  bids 
made  to  the  board  of  public  works,  so  far  as 
such  provisions  may  be  applicable,  and  the 
city  council  may  reject  any  and  all  bids,  and 
may  refuse  to  grant  a  franchise  for  any  part 
of  the  route  for  whidi  the  application  was 
made.  Each  bid  must  be  accompanied  by  a 
certified  cheque,  payable  to  the  order  of  the 
city  comptroller,  for  the  sum  of  one  thou- 
sand dollars,  and  the  amount  of  tiie  checli 
sliall  be  forfeited  and  paid  to  the  dty  in  case 
the  successful  bidder  shall  fall  to  accept 
the  franchise,  and  ui>on  acceptance  the  sum 
so  paid  shall  be  credited  to  the  grantee  on 
account  of  percentages.  The  same  method 
of  procedure  shall  obtain  in  the  case  of  the 
Mrtension  of  such  franchise  or  any  existing 
franchises."  With  these  statute  and  charter 
provisions  before  us,  we  will  notice  the  an- 
dlspated  facts  as  they  appear  by  the  plead- 
ings and  affidavits  before  the  court  upon  the 
hearing  of  the  application  for  the  temporary 
lnJnnctl(M>.  Since  onr  view  of  the  case  would 
be  unaffected  by  the  disputed  facts,  we  need 
not  notice  them. 

On  Novonber  9,  1908,  the  Interv^ier  made 
application  to  the  dty  of  Seattle  for  a  fran- 
chise to  construct  and  operate  a  Atreet  rail- 
way up<Mi  certain  streets  of  the  city,  and 
tberenpon  there  was-  introduced  in  the  city 
council  an  ordinance  for  the  granting  of  such 
franchise,  wherein  was  fully  prescribed  the 


terms  and  coB(titlonB  thereof,  among  other 
things  providing:  "Tlie  grantee,  its  sacoee- 
aors  or  assigns,  stiall  pay  annually  to  the 

city  ctf  Seattle per  cent,  per  annum  of 

the  gross  receipts  derived  from  the  opera- 
tion of  said  railway  from  and  after  the  date 
of  the  acceptance  of  this  franchise  until  its 
expiration,  and,  in  addition  thereto,  shall  pay 
annually  to  the  city  of  Seattle,  from  and  aft- 
er the  first  day  of  January,  A.  D.  19 , 

and  until  the  expiration  of  said  franchise^  an 

additional  percentage  of per  cent,  of 

the  gross  receipts  derived  from  the  operation 
of  said  railway  from  and  after  said  first  day 

of  January,  A.  D.  19 ."    On  December  7, 

1908,  the  city  eouocil  passed  a  resolution,  by 
which  it  determined  to  grant  such  franchise^ 
and  thereiqwn  caused  notice  of  the  applica- 
tion, resolution,  and  proposed  ordinance 
granting  the  franchise  to  be  published.  In- 
viting bids,  as  provided  by  the  charter  pro- 
visions above  quoted.  On  January  4,  1909, 
in  pursuance  of  the  notice,  bids  were  re- 
ceived by  the  council,  when  the  intervener 
bid  and  offered  to  pay  for  the  franchise  2 
per  cent,  per  annum  of  the  gross  receipts  de- 
rived from  the  operation  of  the  railway  under 
the  franchise  until  its  expiration,  and  one 
per  cent,  per  annum  additional  after  Janu- 
ary 1,  1920,  until  its  expiration,  and  the 
plaintiff  bid  and  offered  to  pay  for  the  fran- 
chise 10  per  cent  per  annum  of  the  gross  re- 
ceipts derived  from  the  operation  of  the 
railway  under  the  franchise  until  its  expira- 
tion and  15  per  cent  per  annum  additional 
after  January  1,  1920,  until  its  expiration. 
No  other  bids  were  received.  Certified  chedcs 
accompanied  the  bids  as  provided  by  the 
charter.  On  January  18,  1909,  after  con- 
sidering the  bids,  the  council  accepted  the 
bid  of  the  intervener,  and  formally  passed 
the  ordinance  granting  the  franchise  to  it 
On  January  19,  1909,  the  ordinance  was  by 
the  cleric  presented  to  Hon.  John  F.  MlUer, 
mayor,  for  his  approval.  On  the  same  day 
the  superior  court  issued  a  temporary  re- 
straining order,  at  the  instance  of  plaintifl 
against  the  defendants,  restraining  the  may<H: 
from  signing  tlie  ordinance  or  taking  any 
action  thereon  other  than  to  veto  It  restrain- 
ing the  clerk  from  publishing  it  and  restrain- 
ing the  council  from  paaetng  it  over  the 
mayor's  veto  until  the  farther  order  of  the 
court,  and  directing  the  defendants  to  show 
cause  on  January  29,  1909,  why  a  temporary 
Injunction  should  not  Issue  «i]olning  them 
from  doing  any  of  said  acts  tinHl  the  final 
hearing  of  the  cause.  On  January  29.  1909, 
the  cause  came  on  for  hearing  upon  the  order 
to  show  cause,  and,  the  matter  being  heard 
upon  the  pleadings  and  affidavits  read  in 
belialf  of  the  respective  parties,  the  court 
granted  a  temporary  injunction,  restrainlBg 
the  defendants  until  final  hearing  of  the 
cause,  substantially  as  la  the  temporary  re- 
straining order.  Vtata  this  action  of  thB 
court  the  defendants  and  iatervenor  have  a^ 
pealed. 
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Tbe  grounds  upon  wtilch  the  plaintiff 
sought  to  have  the  defendants  enjoined  are 
in  substance  that  the  council  did  capriciously, 
arbitrarily,  without  right,  or  power  so  to  do, 
In  violation  of  his  rights  In  the  premises,  and 
contrary  to  the  provisions  of  the  charter 
above  quoted,  determine  that  the  bid  of  the 
intervener  be  accepted,  and  that  the  bid  of 
the  plaintiff  be  rejected;  and  did  capricious- 
ly, arbitrarily,  without  right  or  power  so 
to  do,  in  violation  of  his  rights  in  the  prem- 
ises, and  contrary  to  the  provisions  of  the 
charter,  attempt  to  grant  said  franchise  to 
the  IntervKier  by  the  passing  of  said  ordi- 
nance. Several  aflBdavits  in  behalf  of  the  re- 
spective parties  were  read  upon  the  hearing, 
both  In  support  of  and  against  this  conten- 
tion. It  may  be  conceded  for  the  sake  of  ar- 
gument that  the  showing  made  in  behalf  of 
tbe  plaintiff  was  such  as  to  warrant  the 
learned  trial  court  in  grantiug  the  temporary 
Injtmction,  provided  the  action  of  the  legisla- 
tive branch  of  the  city  government  in  tbe 
premises  was  of  that  nature  which  Is  sub- 
ject to  control  by  the  courts. 

The  principal  contention  of  counsel  for 
the  defendants  and  intervener  is  that  the 
granting  of  the  franchise  is  a  legislative  act, 
and  therefore  an  act  which  the  lower  court 
bad  no  power  to  restrain.  Answering  this 
contention,  counsel  for  plaintiff  contend  that 
the  process  of  granting  the  franchise  under 
tbe  charter  provisions  Is  divided  into  two 
parts:  First,  the  legislative  process,  of  de- 
termining whether  or  not  a  franchise  shall 
be  granted,  and  of  determining  Its  terms 
and  conditions;  and,  second,  tbe  ministerial 
or  at  most  Judicial  process  of  determining 
the  highest  bid  and  naming  the  ^ntee.  It 
Is  plain,  indeed,  it  seems  to  be  conceded, 
that  In  so  far  as  their  acts  are  purely  legisla- 
tive the  courts  have  no  lawful  power  to 
interfere  with  or  restrain  the  mayor  or  coun- 
cil, and  that  the  grant  of  the  franchise 
would  be  wholly  legislative  but  for  tbe  char- 
ter provisions  above  quoted  relating  to  the 
offering  of  the  franchise  to  tbe  highest  bid- 
der. In  the  case  of  Tenny  v.  Seattle  Elec- 
tric Co.,  48  Wash.  152,  92  Pac.  896,  this 
court,  following  the  general  rule,  said :  "The 
passage  of  an  ordinance  by  a  city  council 
granting  a  franchise  to  a  public  service  cor- 
poration Involves  legislative  action  only. 
•  •  •  Such  legislative  action  cannot  be 
reviewed  by  a  writ  of  certiorari."  In  the 
case  of  New  Orleans  Waterworks  v.  New 
Orleans,  164  IT.  S.  471,  481,  17  Sup.  Ct.  161, 
165,  41  L.  Ed.  518,  where  it  was  sought  to 
enjoin  the  city  from  granting  certain  fran- 
chises, the  Supreme  Court  of  the  United 
States,  speaking  through  Justice  Harlan, 
uses  this  pertinent  language:  "A  court  of 
equity  cannot  properly  interfere  with,  or  in 
advance  restrain,  tbe  discretion  of  a  mu- 
nicipal body  while  It  is  in  the  exercise  of 
powers  that  are  legislative  in  their  charac- 
ter. It  ought  not  to  attempt  to  do  indirect- 
ly what  It  could  not  do  directly.    In  view 


of  the  adjudged  cases,  It  cannot  be  doubted 
that  the  Legislature  may  delegate  to  munic- 
ipal assemblies  the  power  of  enacting  ordi- 
nances that  relate  to  local  matters,  and  that 
such  ordinances,  If  legally  enacted,  have  the 
force  of  laws  passed  by  tbe  Legislature  of 
the  state,  and  are  to  be  respected  by  all. 
But  the  courts  will  pass  the  line  that  sepa- 
rates Judicial  from  legislative  authority  If 
by  any  order  or  in  any  mode  they  assume 
to  control  the  discretion  with  which  munic- 
ipal assemblies  are  Invested  when  deliberat- 
ing upon  the  adoption  or  rejection  of  ordi- 
nances proposed  for  their  adoption.  The  pas- 
sage of  ordinances  by  such  bodies  are  legis- 
lative acts  which  a  court  of  equity  will  not 
enjoin."  The  argument  of  learned  counsel 
for  plaintiff  wherein  they  contend  that  tbe 
matter  of  determining  the  highest  bidder, 
and  to  whom  the  franchise  shall  be  granted, 
is  only  ministerial  or  at  most  Judicial  under 
thls  charter  provision,  and  therefore  may  in- 
volve such  an  abuse  of  discretion  on  the 
part  of  tbe  mayor  and  council  as  to  call  for 
interference  by  tbe  courts,  is  plausible,  and 
has  been  presented  to  us  with  marked  abili- 
ty. It  has  for  its  foundation,  however,  tbe 
assumption  that  the  council  was  legally  re- 
quired to  advertise  for,  invite  bids,  and  of- 
fer to  grant  the  franchise  to  the  highest 
bidder,  as  prescribed  in  the  freehold  charter 
of  the  city.  If  the  legislative  authority  of 
the  city,  to  wbich  tbe  power  to  grant  sucb 
franchises  has  been  given  by  direct  act  of  the 
Legislature,  was  not  required,  as  a  matter 
of  law,  to  determine  to  whom  the  franchise 
should  be  granted,  in  the  manner  provided 
by  the  charter,  then  there  could  be  no  such 
thing  as  an  abuse  of  the  discretion  vested  in 
the  mayor  and  council,  such  as  the  courts 
could  lawfully  review,  because  that  discre- 
tion would  in  any  event  then  be  purely  1%- 
islative. 

This  brings  us  to  tbe  question.  Was  tbe 
legislative  authority  of  the  city  legally  re- 
quired to  follow  the  charter  provisions  in 
determining  to  whom  it  would  grant  the 
franelilse?  We  have  seen  that  the  Legisla- 
ture has  directly  conferred  upon  the  legis- 
lative authority  of  the  city  by  the  acts  of 
1903  and  1907  power  to  grant  such  fran- 
chises, and  also  power  to  "prescribe  tbe 
terms  and  conditions  on  which  such  rail- 
roads or  railways  and  their  appurtenances 
shall  be  constructed,  maintained  and  op- 
erated. *  *  * "  If  this  legislative  grant 
of  power  is  superior  to  the  limitations  and 
restrictions  contained  in  the  freehold  char- 
ter, then  it  is  evident,  by  its  plain  terms, 
that  the  legislative  authority  of  the  city 
was  not  legally  required  to  follow  tlie  char- 
ter method  In  determining  to  whom  It  would 
grant  such  franchise,  but  could  lawfully  ex- 
ercise its  own  Judgment  upon  that  question. 
And  the  fact  that  bids  were  invited  and 
received  in  the  manner  provided  by  the  char- 
ter would  in  no  wise  lessen  the  power  of 
the  legislative  branch  o{  the  city  government 
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to  ultimately  determine  the  question  In  any- 
way It  saw  fit.  While  our  Constitution  has 
reserved  to  the  people  of  cities  of  the  class 
to  which  Seattle  belongs  the  power  to  frame 
and  adopt  charters  for  their  own  govern- 
ment, It  also  provides  that  such  charters 
"shall  be  subject  to  and  controlled  by  gen- 
eral laws."  And  this  court  has  repeatedly 
and  uniformly  held  that  where  the  Legisla- 
ture has  enacted  laws  relating  to  such  cities, 
or  to  the  powers  and  duties  of  their  offi- 
cers, such  laws  supersede  charter  provisions 
In  conflict  therewith.  State  v.  Carson,  6 
Wash.  250,  33  Pac.  428;  Reeves  y.  Ander- 
son, 13  Wash.  17,  42  Pac.  625 ;  Tacoma  Gas 
&  Electric  Light  Co.  v.  Tacoma,  14  Wash. 
288,  44  Pac.  U55;  Hlndman  v.  Boyd,  42 
Wash.  17,  29,  84  Pac.  609 ;  Benton  v.  Seattle 
Electric  Co.,  50  Wash.  156,  96  Pac.  1033.  It 
seems  to  us  the  principle  involved  and  upon 
which  these  cases  were  decided  Is  decisive 
of  this  case.  In  the  case  last  cited,  acting 
under  the  power  conferred  by  the  laws  of 
1908  and  1907  above  quoted,  the  legislative 
authority  of  Seattle — that  is,  the  mayor  and 
city  council— enacted  an  ordinance  granting 
a  street  railway  franchise  without  complying 
with  the  provision  embodied  In  the  amend- 
ment to  the  city  charter  of  March,  1908,  re- 
quiring certain  conditions  to  be  embodied  in 
the  franchise,  and  also  requiring  under  cer- 
tialn  conditions  the  submission  of  the  ques- 
tion of  granting  of  the  franchise  to  a  vote  of 
the  people  of  the  city.  These  provisions  of 
the  charter  being  Ignored,  it  was  contended 
that  the  franchise  was  void,  and  it  was 
sought  to  enjolu  the  grantee  from  proceeding 
to  construct  Its  railway  thereunder.  Refer- 
ring to  the  scope  of  the  power  given  to  the 
legislative  authority  of  the  city  by  these 
laws,  in  50  Wash.  161,  90  Pac.  1085,  the 
court  said:  "These  latter  statutes  vest  In 
the  'legislative  authority'  of  the  city  power 
to  prescribe  the  terms  and  conditions  upon 
which  electric  railroads  and  railways  may 
be  constructed,  operated,  and  maintained.  It 
is  maintained  that  the  expression  'legislative 
authority  of  the  city'  means  the  mayor  and 
city  connclL  This  contention  Is  doubtless 
correct.  That  expression  as  used  In  section 
10,  art.  11,  of  the  state  Constitution  and  in 
numerous  statutes  of  the  Legislature,  un- 
doubtedly means  the  mayor  and  council  of 
the  city.  Ballinger's  Ann.  Codes  &  St.  |  740 
(Pierce's  Code,  i  3733).  •  ♦  •  While  the 
direct  amendment  statute  vests  power  in  the 
city  to  amend  its  charter,  yet  this  cannot  be 
construed  to  mean  that  the  charter  can  be 
so  amended  as  to  override  a  statute  of  the 
Legislature  which  was  Intended  to  and  does 
deal  directly  and  specifically  with  the  sub- 
ject-matter In  question."  Then,  after  no- 
ticing former  decisions  of  the  court  as  to 
the  effect  of  general  state  laws  upon  free- 
hold charter  provisions,  the  opinion  con- 
cludes with  this  language:  "This  case  is 
clearly  dlstin^isbable  from  that  of  Hind- 
masT;  Boyd,  supra,  wherein  a  charter  amende 


ment  adopted  by  the  voters  of  the  city  in- 
volved a  gas  franchise;  there  being  no  spe- 
cial statute  of  the  Legislature  vesting  the 
power  over  such  matters  directly  and  spe- 
cifically in  the  'legislative  authority'  of  the 
city  as  is  the  fact  In  the  case  at  bar.  We 
think  that  under  the  statutes  of  the  state 
the  city  council  was  without  authority  to 
submit  to  the  voters  for  their  ratification 
any  ordinance  granting  a  franchise  for  a 
street  railway  company.  Inasmuch  as  the 
power  of  granting  franchises  of  this  kind  Is 
vested  directly  and  specifically  by  the  Leg- 
islature In  the  legislative  authority  of  the 
city ;  that  is,  in  the  mayor  and  city  council. 
For  these  reasons  the  ordinance  granting  the 
franchise  Involved  in  this  action  was  legal 
and  valid,  and  It  was  not  necessary  nor  prop- 
er that  it  should  have  been  submitted  to  the 
voters.  Neither  was  It  necessary  to  embody 
the  restrictions  and  limitations  provided  for 
In  said  charter  amendments  adopted  at  the 
municipal  election  In  March,  1908."  If  that 
charter  amendment  did  not  legally  require 
the  legislative  authority  of  the  city  to  em- 
body the  conditions  therein  specified  in  the 
franchise,  and  did  not  legally  require  the 
submission  of  the  franchise  to  a  vote  of  the 
people  of  the  city,  because  of  the  broad  jww- 
ers  given  by  the  state  Legislature  in  these 
laws,  then,  upon  the  same  principle,  the 
legislative  authority  of  the  city  was  not  le- 
gally required  to  Invite  bids  for  the  fran- 
chise, nor  legally  required  to  grant  the  same 
to  the  highest  bidder.  If  the  charter  provi- 
sion does  not  limit  or  control  the  exercise 
of  the  power  granted  by  the  state  law  in 
the  one  Instance,  it  Is  manifest  it  does  not 
do  so  in  the  other.  It  having  become  the 
settled  law  of  this  state  by  the  construc- 
tion repeatedly  placed  upon  the  Constitution 
that  a  general  law  enacted  by  the  Legisla- 
ture Is  superior  to  and  supersedes  all  free- 
hold charter  provisions  inconsistent  there- 
with, it  becomes  plain  that,  when  the  Legis- 
lature by  the  laws  of  1903  and  1907  gave 
to  the  legislative  authority  of  the  cities  of 
the  state  the  power  to  grant  street  railway 
franchises,  and  also  the  power  to  "prescribe 
the  terms  and  conditions  on  which  such 
railways  *  ♦  •  shall  be  constructed,  main- 
tained and  operated,"  that  power  cannot  bo 
limited  or  prescribed  by  freehold  charter 
provisions.  The  legislative  power  given  by 
these  laws  to  the  mayor  and  council  to 
graut  such  franchise  Includes  the  power  to 
name  the  grantee,  which  power  under  such 
law  Ifl  as  purely  legislative  as  any  other  part 
of  the  power  conferred.  To  hold  that  a 
freehold  charter  provision  may  so  limit  this 
power  as  to  reduce  the  exercise  of  it  to  a 
mere  ministerial  or  at  most  a  Judicial  act, 
thus  rendering  It  reviewable  by  the  courts, 
would  be  to  take  from  the  mayor  and  council 
a  portion  of  the  legislative  power  directly 
conferred  upon  them  by  a  general  law  of 
the  state. 
Learned  tnunsel  for  plaintiff  argue  that 


Digitized  by  V^OOQIC 


Wash.) 


BICKFORD  ▼.  0TBWAET. 


tea 


the  Benton  Case  last  alxnre  cited,  aa  *ua  ao- 
thorlty  In  this  case,  is  open  to  aerloua  qaea- 
tlou  for  a  reason  not  brought  to  this  court's 
attention  In  Its  presentation,  to  vrlt,  that  the 
title  to  the  acts  of  1903  and  1907  upon  which 
that  decision  rests  are  not  broad  enough  to 
rapport  an  enactment  divesting  the  people  of  a 
freehold  charter  city  of  power  to  limit  and 
control  the  legislative  power  of  the  city  in 
granting  street  railway  franchises.  The  title 
of  the  act  of  1903,  repeated  in  the  amenda- 
tory act  of  1907,  Is  as  follows :  "An  act  re- 
lating to  electric  railroads,  street  and  oth- 
er electric  railways,  and  corporations  incor- 
porated for  the  construction,  ownership,  or 
operation  thereof,  the  right  of  eminent  do- 
main therefor,  the  use  of  streets  and  roads 
thereby  and  leases  and  sales  thereof  hereto- 
fore or  hereafter  made."  It  seems  to  as 
that  the  words  "An  act  relating  to  electric 
railroads,  •  *  •  the  use  of  streets  and 
roads  thereby,"  etc.,  is  sufficiently  broad  and 
comprehensive  to  bring  the  provision  of  the 
act,  relating  to  the  granting  of  franchises 
for  such  railways  by  the  legislative  author- 
ity of  cities,  clearly  within  the  subject-mat- 
ter so  expressed  in  the  title. 

We  are  of  the  opinion  that  the  order  of 
the  learned  superior  court  granting  the  tem- 
porary injunction  should  be  reversed,  for  the 
reason  that  the  acts  of  the  legislative  au- 
thority of  the  city,  so  attempted  to  be  en- 
joined, are  purely  legislative,  and  therefore 
the  courts  have  no  lawful  authority  to  en- 
join the  same.    It  Is  so  ordered. 

RUDKIN.  a  J.,  and  CROW,  DUMBAB. 
and  MOUNT,  JJ.,  concur. 
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BICKFORD  et  nx.  t.  STEWART  et  at 
(Snpresie  Court  of  Washington.    Oct  14,  IDOO.) 

1.  ABSBNTesS  (i    6*)  —  AOBIfT  OT   ABSIRnB 
DiBIBIBOTUI— ACTHOBRT. 

Where  an  agent  was  appointed  for  abseatee 
distributees,  in  probate  proceedings  to  care  for 
their  interests  in  the  partition  of  the  estate, 
and  to  receive  the  portion  awarded  to  tbem, 
and  by  mistake  a  larger  tract  was  awarded  the 
absentee*  than  they  were  entitled  to,  and  the 
mistake  waa  corrected  In  a  court  of  equity, 
which  awarded  the  proper  portion,  the  agent 
was  authorised  to  receive  the  corrected  award, 
and  hold  it  for  the  abaeDteea,  as  against  the 
objertion  that  the  lot  was  not  the  one  over 
•rhich  he  was  appointed. 

[Ed.   Note.— For  other  cases,  see  Absentees, 
Dec.  Dig.  f  6.*] 

2.  Abskntem  (I  6*)  —  PowBBs  or  Aoent  — 
Salb  or  Pbopbrtt— Pennoir. 

Fact  that  the  agent  filed  petition  for  sale 
•f  the  lot  held  by  Elm  to  the  superior  court 
which  tried  the  equity  case,  instead  of  the  pro- 
bate court  by  which  he  was  first  appointed, 
would  not  affect  the  case,  since  that  court  then 
had  and  exegrdsed  probate  Jurisdiction  over  the 
estate. 

[Ed.  Note.— For  other  cases,  see  Absentees, 
Dec.  Dig.  i  5.*] 


&  ABSBimBs  (I   1*)— Pbopcbtt— AaBim  — 

Btatutbs— Validity. 

There  is  no  constitutional  restriction  on  the 
Legislature's  right  to  control  the  disiraaitloB  ot 
decedents'  estates,  and  hence  it  mar  provide  the 
method  by  which  resident,  as  well  as  absen^ 
heirs  shall  take  an  inheritance  and  to  that  end 
may  provide  for  the  care  of  property  of  al>aent 
heirs,  acquired  by  inheritance,  so  that  Balling- 
er's  Ann.  Codes  &  St.  I  6371  (Pierce's  Code,  | 
269SS),  providing  for  the  appointment  of  an 
agent  for  absent  lieirs  to  take  charn  ot  the 
estate  for  their  benefit,  section  6372  (section 
2(S96),  providing  for  his  bond,  section  6878 
(section  2697),  providing  that  when  the  estate 
shall  remain  in  the  agent's  hands  unclaimed  for 
one  year,  it  shall  be  sold  under  order  of  the 
court,  and  the  proceeds,  less  costs,  be  paid  into 
the  county  treasury,  section  6374  (section  2698), 
relating  to  liability  on  the  agent's  bond,  and 
section  0375  (section  2699),  relating  to  pay- 
ment of  the  proceeds  of  the  sale  to  the  owner, 
are  valid. 

[Ed.  Note.— For  other  cases,  see  Absentees, 
Dec.  Dig.  i  1.*] 

4.  CoweriTTJTioBiX  Law  (}  278*)— "Takhio" 
Pbopkbtt  Without  Dite  Pbociss  or  ,La.w. 

The  statutes  are  not  violative  of  Const. 
U.  S.  Amend.  14,  providing  that  property  shall 
not  be  taken  without  due  process  of  law,  since 
the  proceedings  by  which  an  heir  acquitea  an 
inheritance  is  not  a  "taking"  of  his  property, 
though  it  may  be  sold  without  his  will ;  as, 
while  the  legal  title  may  vest  in  hetis  iimnie- 
dtately  upon  the  ancestors  death,  it  vests  suIh 
ject  to  administration  under  the  direct  provi- 
sions of  Bailincer's  Ann.  (Mes  A  St.  f  4640 
(Pierce's  Code,  f  2718),  so  tliat  the  title  may  be 
divested  by  administration. 

[Ed.  Note.~For  other  cases,  ses  Constitution- 
al Law,  Cent  Dig.  |  911 ;    Dec.  Dig.  |  27&* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  6852-«863,  7813.] 

5.  Absentrs  (f  6*)  —  AocNT  or  Norbmi- 
DEinr  DiSTBIBirtBB— Attthobitt. 

The  authority'  of  the  absentees'  agent  Is 
the  same,  and  he  acts  in  the  same  capacity  in 
regard  to  the  absentees'  property  as  an  adminis. 
trator  of  the  estate,  and  he  is  agent  of  the  state, 
as  well  as  the  heirs,  for  purposes  of  administra- 
tion. 

[Ed.  Note.— For  other  cases,  see  Absentees, 
Dec.  Dig.  i  S.*] 

6.  Ab8Ki«tees  n  6*)— Sauc  or  NoirBKSiOBirt 

DiBTBIBirrBBS'  SHABES  BT  AOKIfT  —  NOTIOB 

Bbquibed. 

Such  an  agent  may  sell  the  absentees? 
shares  of  the  estate,  when  the  statutory  condi- 
tions therefore  exist,  by  the  same  authority, 
and  for  the  same  reason  that  a  sale  may  be  made 
in  administering  an  estate;  the  al>sentee  be- 
ing entitled  to  the  notice  provided  by  statute, 
and  no  more. 

[Ed.  Note.— For  other  cases,  see  Absentees, 
Dec.  Dig.  I  6.*1 

7.  Absentees  (|  6*)— Sai.!  or  Shabbs  or  Ab- 
sentee DisTBiBirrEES  Not  Ci.AnfiNO  Pbop- 
ESTT— IklBXHOO  or  Saia— VALiDiTr  or  STAr- 

UTE. 

Ballinger's  Ann.  Codes  ft  St  {  6373 
(Pierce's  Code,  |  2697),  providing  that  when  an 
estate  of  nonresident  distributees  assigned  by 
the  court  has  remained  in  the  hands  of  their 
agent,  appointed  by  the  court,  for  one  year 
unclaimed.  It  "shall  be  sold  under  order  oi  the 
court"  sufficiently  specifies  the  method  of  sale. 

[Ed.  Note.— For  other  cases,  see  Absentees, 
Dec.  Dig.  S  &*] 

Rudkin,  C  J.,  dissenting. 


•rsr  eiliar  num  see  i 
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Department  2.  Appeal  from  Superior  Court, 
King  County;  Boyd  J.  Tallman,  Judge. 

Action  to  quiet  title  by  A.  F.  Blckford  and 
wife  against  Erwin  W.  Stewart  and  ottiers. 
Judgment  finding  title  In  defeudauts,  but  that 
plaintiff))  be  reimbursed  for  Impruvemeuts, 
and  all  parties  appeal.  lieversed  and  re- 
manded, with  directions. 

Kerr  &  McGord,  for  appellants.  Sullivan 
&  Stevens  and  H.  H.  Eaton,  for  respondents. 

MOUNT,  J.  The  plaintiffs  brought  this  ac- 
tion in  the  lower  court  to  quiet  title  to  certain 
real  estate  against  the  claims  of  the  defend- 
ants. Upon  the  trial  of  the  case  ttie  court 
found  that  title  to  the  proi)erty  was  in  the 
defendants,  but  tliat  plaintiffs  were,  or  should 
be,  reimbursed  for  certain  improvements  plac- 
ed thereon,  and  entered  a  decree  accordingly. 
Both  parties  have  appealed.  They  will  there- 
fore be  designated  in  this  opinion  as  plain- 
tiffs and  defendants. 

Under  the  view  we  take  of  tlie  case  It 
will  not  be  necessary  to  pass  upon  several 
questions  argued  In  the  briefs.  It  seems  that 
Alartiu  V.  Stewart  died  Intestate  in  King 
county  on  May  29,  1895.  He  left  no  wife  or 
children  or  father  or  mother.  Several  brothers 
aud  sisters,  or  the  descendants  of  such  broth- 
ers and  sisters,  survived  him.  At  tlie  time  of 
his  death  he  was  seised  of  c^taln  real  estate 
In  King  county,  a  part  of  which  is  the  prop- 
erty In  question  in  this  case.  The  defendants 
Erwin  W.  Stewart  and  Lizzie  Stewart  are  the 
only  children  of  Erwin  M.  Stewart,  a  brother 
of  said  Martin  V.  Stewart.  The  said  Erwin 
M.  Stewart  died  intestate  about  a  year  be- 
fore the  death  of  his  brother  Martin  V.  Stew- 
art The  Legislature  of  the  state  of  Califor- 
nia passed  an  act  in  the  year  1866,  when  the 
children,  Erwin  W.  Stewart  and  Lizzie  Stew- 
art, were  about  10  years  of  age,  which  act 
changed  the  names  of  these  childreu  to  Web- 
ster Smith  and  Sarah  E.  Smith.  The  latter 
was  afterwards  married,  and  is  known  in  the 
title  of  the  case  as  Sarab  E.  Martin.  The 
defendant  Webster  Smith  is  the  same  person 
as  Erwin  W.  Stewart,  and  Sarah  E.  Martin 
is  known  In  the  record  as  Lizzie  Stewart. 
Tb^  will  be  hereinafter  referred  to  as  de- 
fendants. After  the  death  of  Martin  V.  Stew- 
art his  estate  was  regularly  administered  up< 
on  by  the  probate  court  of  King  county,  and 
the  estate  was  distributed  to  nine  brothers 
Rtid  Bisters  aud  their  issue,  among  wbou 
were  the  defendants  in  this  case.  Before  the 
distribution  by  the  probate  court  a  petition 
was  filed  therpin  for  a  partition  of  the  estate. 
When  this  petition  came  on  to  be  heard.  It 
was  made  to  appear  to  the  probate  court  that 
the  defendants  in  this  case  were  nonresidents 
of  the  state,  that  their  address  and  residence 
were  unknown,  and  that  they  had  no  agent  in 
this  state,  and  that  it  was  necessary  for  some 
person  to  take  charge  of  their  interests  in  the 
•state  and  care  fortbe  same.  Tbe  probate 
court  thereupon  appointed  one  Fred  Rice 


Rowell  as  agent  for  that  purpose,  under 
section  G371,  Ballinger's  Ann.  Codes  &  St. 
(Pierce's  Code,  §  2093),  and  he  duly  qualified 
as  such.  Thereupon  a  commission  was  ap- 
pointed, and  the  estate  was  partitioned  by  a 
decree  dated  October  23,  1898,  in  probate.  A 
certain  definite  share  of  the  estate  was  award- 
ed to  each  of  the  brothers  and  sisters  of  Martin 
V.  Stewart,  or  their  issue.  The  defendants 
were  awarded  a  portion  known  as  tract  4  of  the 
Stewart  estate.  Possession  of  this  tract  was 
taken  by  Mr.  Rowell  as  agent,  appointed  as 
above  stated.  Thereafter,  in  Seiitember,  1899, 
one  Ann  M.  Arnold,  a  surviving  sister  of  Martin 
V.  Stewart,  deceased,  and  who  had  been  omit- 
ted from  the  distribution  of  the  estate  of  her 
deceased  brother,  brought  a  suit  in  the  su- 
perior court  of  King  county  against  all  of 
the  distributees  of  the  estate  by  the  probate 
decree.  She  alleged  in  her  complaint  that 
she  was  a  sister,  and  entitled  to  share  in  tbe 
estate.  Service  in  that  case  was  made  niton 
all  the  parties,  and  upon  these  defendants  by 
publication.  Personal  service  was  made  upoa 
their  agent  appointed  as  above  stated.  There- 
after, in  January,  1901,  a  decree  was  entered 
in  that  case,  which  set  aside  the  distribution 
of  the  estate  by  the  probate  court  and  made 
a  new  distribution  of  the  estate.  The  part  set 
over  to  these  defendants  was  lot  9  of  the 
Stewart  estate. '  This  lot  was  a  smaller  and 
a  different  tract  of  land  from  the  one  award- 
ed In  probate.  This  decree  did  not  disturb 
the  appointment  of  Mr.  Rowell  as  agent  of 
these  defendants,  but  continued  him  as  such. 
In  June,  .1902,  Mr.  Rowell,  as  agent  for  these 
defendants,  filed  a  petition  In  the  superior 
court  of  King  county,  stating  that  he  was 
in  possession  of  property,  viz.,  lot  9,  of  the 
Stewart  estate,  and  had  been  since  his  ap- 
pointment as  agent;  that  Erwin  W.  Stewart 
and 'Lizzie  Stewart  were  nonresidents;  that 
lie  had  been  unatole  to  find  where  they  were, 
or  to  communicate  with  them;  that  he  had 
made  diligent  inquiry  to  learn  where  they 
were,  but 'without  success;  that  the  property 
was  nonproductive,  and  that  taxes  and  spe- 
cial assessments  were  due  and  coming  due; 
that  there  were  no  funds  to  pay  the  same; 
that  he  had  held  the  property  tov  more  than 
one  year,  and  no  claim  had  been  made  there- 
for, and  prayed  for  an  order  to  sell  the  prop- 
erty. A  notice  was  published  to  all  Interest- 
ed persons  to  show  cause  at  a  fixed  time  why 
tbe  order  should  not  be  made  as  prayed  for. 
An  order  afterwards  was  made,  and  in  pur- 
suance thereof  the  agent,  after  notice,  sold 
the  property  to  Hester  E,  Finiey,  aud  made 
return  thereof,  aud  the  sale  was  confirmed 
on  September  23,  1902.  Tbe  purchaser  enter- 
ed Into  possession  of  the  property  under  the 
agent's  deed,  aud  in  January,  1901,  sold  the 
property  to  the  appellants,  who  went  Into 
possession  and  improved  the  same. 

Upon  these  facts  the  trial  court  was  of  the 
opinion  that  the  gale  by  Mr.  Rowell,  as  agent 
of  these  defendants,  was  void,  and  did  not 
divest  them  of  the  title  to  the  lot  in  question. 
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Tbere  Is  notbing  In  tbe  record  to  indicate 
upon  what  ground  the  court  concluded  that 
the  sale  was  void.  Counsel  for  defendants 
in  their  brief  contend  that  the  proceedings 
were  Irregular  because  the  lot  sold  was  not 
the  one  for  which  the  agent  was  appointed  In 
the  probate  proceedings,  and  also  that  the 
statute  under  which  the  agent  was  appoint- 
ed is  unconstitutional,  for  the  reason  that  it 
autborlzed  one's  property  to  be  taken  and 
sold  wltliout  notice,  and  therefore  without 
due  process  of  law.  It  is  true  that  the  lot 
finally  awarded  to  the  defendants  was  not 
tbe  one  awarded  to  them  in  the  probate  pro- 
ceedings. The  one  awarded  in  the  probate 
proceedings  was  erroneously  awarded,  be- 
cause It  was  more  than  the  share  to  which 
defendants  were  entitled.  Tbe  subsequent 
suit  in  equity  was  for  the  purpose  of  correct- 
ing that  mistake.  The  property  finally  award- 
ed by  the  court  in  equity  was  tbe  property 
which  should  bare  been  awarded  in  tlie  pro- 
bate proceedings.  Defendants'  title  came  to 
them  by  inheritance  or  by  operation  of  law, 
and  was  therefore  not  affected  by  the  manner 
of  the  decree  or  the  name  or  nature  of  the 
court  which  finally  made  the  distribution. 
The  agent  was  appointed  In  the  probate  pro- 
ceedings before  any  definite  tract  of  laud 
was  distributed  to  the  heirs.  He  was  ap- 
pointed to  represent  these  absentees,  and  to 
care  for  their  interests  in  tbe  partition  of 
tbe  estate,  and  to  receive  the  portion  award- 
ed to  them.  Tbe  right  of  the  agent  to  act 
under  the  appointment  In  probate  was  not 
affected  by  tbe  parcel  of  land  which  was 
awarded  to  tbe  defendants.  It  was  bis  duty 
to  receive  whatever  land  came  to  the  defend- 
ants from  that  estate.  There  seems  to  be  no 
other  Irregularity  in  the  proceedings,  and  we 
are  therefore  of  tbe  opinion  that  there  is  no 
merit  in  the  contention  that  the  lot  was  not 
the  one  over  which  the  agent  was  appointed. 

Itie  statutes  of  this  state  provide  for  the 
partition  and  distribution  pf  estates  of  de- 
ceased persons  as  follows : 

Ballinger's  Ann.  Codes  &  St  I  6371 
(Pierce's  Code,  f  2695):  "When  any  estate 
shall  liave  been  assigned  by  decree  of  the 
court,  or  distributed  by  commissioners,  as 
provided  la  this  chapter,  to  any  periten  re- 
siding out  of  this  state,  and  having  no  ^ent 
therein,  and  it  shall  be  necessary,  tbat  some 
person  should  be  authorized  to  take  posses- 
sion and  charge  of  the  same  for  the  benefit 
of  such  absent  person,  the  court  may  appoint 
an  agmt  for  that  purpose,  and  authorise  him 
to  take  diarge  of  such  estate,  as  well  as.  to 
act  for  such  absentee  in  the  partition  and 
distribution." 

Section  6372  (section  2696):  "Sudb  agent 
Shall  give  a  bond  to  the  state  of  Washing- 
ton, to  be  approved  by  the  court,  conditioned 
faithfully  to  manage  and  account  for  snch 
estate,  before  he  shall  be  authorized  to  re- 
ceive the  same,  and  the  court  appointing  such 
agent  may  allow  a  reasonable  sum  out  of  tbe 


profits  of  the  estate  for  his  services  and 
expenses." 

Section  6373  (section  2697):  "When  the 
estate  shall  Iiave  remained  in  the  hands  of 
the  agent  unclaimed  for  one  year,  it  shall 
be  sold  under  order  of  the  court,  and  the 
proceeds,  deducting  the  expenses  of  the  sale, 
to  be  allowed  by  the  court,  shall  be  paid 
into  the  county  treasury.  When  the  payment 
is  made  the  agent  shall  take  triplicate  re- 
ceipts, one  of  which  he  shall  file  with  tbe 
county  auditor,  and  another  with  the  court" 

SecUon  6374  (section  2698):  "The  agent 
shall  be  liable  on  bis  bond  for  tbe  care  and 
preservation  of  tbe  estate  while  in  his  hands, 
and  for  the  payment  of  the  proceeds  of  sale 
as  required  by  the  preceding  section,  and 
may  be  sued  thereon  by  any  person  inter- 
ested." 

Section  6375  (section  2699):  "When  any 
person  ^all  appear  and  claim  the  money 
paid  Into  the  treasury,  the  conrt  making  the 
distribution,  being  first  satisfied  of  his  right, 
shall  order  the  payment  of  such  money,  and, 
upon  the  presentation  of  a  certified  copy  of 
the  order  to  the  county  auditor,  he  shall 
draw  his  warrant  on  the  county  treasurer 
for  the  amount" 

.  If  we  understand  the  position  at  defend- 
ants, it  is  that  these  statutes  do  not  anthorize 
a  court  of  equity  to  appoint  an  agent  with 
authority  to  sell  the  property  of  another,  and 
tbat  If  the  statutes  authorize  one  person  to 
sell  another's  property  without  notice,  such 
statutes  are  in  violation  of  the  Constitution, 
which  provides  that  property  shall  not  be 
taken  without  due  process  of  law.  As  we 
have  seen  above,  the  appointment  of  the 
agent  of  these  defendants  who  were  absentees 
from  tbe  state  was  made  in  the  course  of 
administration  upon  the  estate.  It  was  made 
In  fact  by  the  probate  court  having  Jurisdic- 
tion over  the  estate.  The  appointment  was 
continued  by  an  order  of  an  equity  court, 
but  that  continuation  added  nothing  to  the 
right  of  the  agent  to  act  under  tbe  original 
appointment  which  was  not  set  aside.  The 
f^ct  that  the  petition  for  the  sale  of  the 
lot  in  question  was  made  to  the  superior 
court  wherein  the  equity  case  was  tried, 
and  was  filed  in  that  case,  makes  no  dif- 
ference, because  that  court  then  bad  and 
exercised  probate  Jurisdiction  over  tbe  es- 
tate. Section  6371  by  Its  terms  dearly  au- 
thorized the  court  having  Jurisdiction  In 
such  matters  to  appoint  an  agent  for  non- 
residents, to  take  charge  of  the  Inherited  esr 
tate  of  snch  alnentees,  and  to  act  for  them 
in  the  partition  and  distribution  of  tbe  es- 
tate. Tbe  statute  was  Intended  for  their 
benefit  and  protection. 

It  is  said  that  these  statutes  violate  the 
fourteenth  amaidment  of  the  Constitution  of 
the  United  States,  fpr  the  reason  that  the 
statutes  authorize  property  to  be  sold  with- 
out due  process  of  law.  The  interest  of  tbe 
defendants  in  the  property  In  questim  was 
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acquired  by  Inheritance.  Their  right  thereto 
depends  upon  the  statute.  The  etate  may, 
and  does,  control  the  disposition  of  the  es- 
tates of  deceased  persons  leaving  property 
therein.  The  Legislature  may  dedare  who 
shall  be  the  beueficlary,  and  the  manner  In 
which  the  estate  shall  descend.  This  pow- 
er of  the  state  is  elementary.  ThcSfe  is  no 
coustitutioual  restriction  thereon  in  this 
state. '  It  follows,  therefore,  that  the  Legis- 
lature had  authority  to  provide  the  method 
by  which  resident,  as  well  as  absent,  heirs 
should  talce  an  inheritance,  and  to  that  end 
provide  for  the  care  and  protection  of  prop- 
erty of  absent  heirs,  acquired  by  inheritance. 
Ounnins  t.  Rearing  School  I>Ist.,  198  U.  B. 
458,  469,  25  Sup.  Ct.  721,  49  L.  Bd.  1125. 
The  probate  court,  or  the  court  administering 
the  estate,  acquired  complete  Jurisdiction  ot 
the  property,  and  was  no  doubt  authorized 
to  appoint  an  administrator  with  authority 
to  care  for  and  sell  the  estate  in  the  manner 
provided  by  law.  The  probate  law  authorizes 
the  appointment  of  an  administrator.  The 
sections  quoted  above  authorize  the  appoint- 
ment of  an  agent  to  look  after  the  share 
awarded  to  the  absent  heirs.  The  theory  of 
the  appointment  of  the  agmt  was  for  the 
benefit  of  such  absentees.  The  authority  to 
enact  the  statute  and  to  appoint  such  agent 
Is  based  upon  the  same  reasoning,  and  is 
derived  from  the  same  source,  as  the  au- 
thority to  appoint  an  administrator  of  the 
estate,  viz.,  the  Inherent  ikower  of  the  state 
to  control  the  estates  of  deceased  persons. 
We  think  there  can  be  no  doubt,  therefore, 
of  the  power  of  the  state  to  enact  such  stat- 
utes. They  do  not  fall  within  the  provision 
of  the  state  or  federal  Constitution,  declar- 
ing that  propterty  shall  rfot  be  taken  without 
due  process  of  law,  because  the  proceedings 
by  ■  which  an  heir  acquires 'an  inheritance 
cannot  be  said  to  be  a  taking  of  his  property, 
although  it  may  be  sold  by  such  proceedings 
against  his  wllK  Such  sale  is  a  part  of  the 
proceedings  of  administration.  The  statute 
in  question  authorizes  the  sale  of  property 
of  an  abs^tee  when  certain  conditions  are 
made  to  appear.  The  authority  of  the  agent 
In  regard  to  an  absentee  is  the  same,  and  he 
acts  in  the  same  capacity  in  regard  to  the 
property  of  such  absentee  as  an  administra- 
tor of  the  estate.  He  Is  agent  of  the  statfe, 
as  well  as  of  the  heirs,  for  the  purpose  of 
adnilnlstering  upon  the  estate,  and  the  prop- 
erty of  the  absentee  may  be  sold,  when  the 
statutory  conditions  therefor  are  shown  to 
exist,  by  the  same  authority  and  for  the 
same  reason  as  a  sale  may  be  made  In  admin- 
istering an  estate.  The  absentee  in  such  case 
would  be  entitled  to  the  notice  provided  by 
statute,  and  to  no  more.  It  cannot  be  ar- 
gued that  an  administrator  of  an  estate  may 
not  sell  the  property  of  an  estate,  for  the 
pui-poses  and  In  the  manner  provided  by  stat- 
ute, without  the  consent  of  the  heirs.  Such 
sale  is  not  taking  property  from  the  heirs 
without  due  process  of  law.    The  same  rule 


must  neceenarlly  apply  in  the  case  of  absent 
helra 

Counsel  for  defendants  contend  that  the 
question  In  this  case  is,  Can  the  property  of 
A.  be  sold  by  B.  without  authority  from  A.  7 
We  think  counsel  apprehend  the  real  ques- 
tion. While  the  legal  title  may  vest  in  the 
heirs  immediately  upon  the  death  of  the 
ancestor,  it  vests  subject  to  administration 
(section  4660,  1  Balllnger's  Ann.  Codes  &  St 
[Pierce's  Code,  {  2718])  and  Is  not  absiduta 
imtil  after  the  process  of  administration,  so 
that  the  title  may  be  divested  by  the  peoctet 
of  administration.  The  nonre8ld«it  and  ab- 
sent heirs  might  have  claimed  the  estate 
within  the  time,  and  thus  obtained  an  abso- 
lute title  which  could  not  be  divested  except 
by  notice;  but,  until  that  was  done,  the 
agent  was  clearly  authorized  to  sell  the 
estate  for  the  protection  of  the  heirs  who  ar» 
absentees,  without  actual  notice  to  them,  and 
without  their  consent^  in  the  manner  pro- 
vided by  statute. 

It  Is  also  contended  that  the  statutes  do 
not  provide  a  method  of  sale,  and  are  there- 
fore without  force.  But  it  is  provided  there- 
in that  the  property  "shall  be  sold  ond^ 
order  of  the  court,"  and  it  appears  that  it 
was  so  sold  in  this  case.  All  the  procedure 
required  for  sales  In  probate  were  followed, 
and  the  proceedings  appear  to  have  been 
regular.  We  are  of  the  opinion  that  the  con- 
stitutional objections  urged  against  the  stat- 
ute are  not  tenable;  that  the  sale  by  the 
agent  was  a  valid  one,  and  divested  the  de- 
fendants of  their  title. 

The  Judgment  must  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to 
the  lower  court  to  grant  the  prayer  of  the 
complaint 

CROW,    PARKER,   And    DUNBAR,    JJ., 

concur. 

RUDKIN,  C.  3.  (dissenting).  I  agree  with 
the  majority  that  the  right  to  Inherit  prop- 
erty is  derived  from  the  municipal  law,  and 
that  the  authority  conferring  the  right  may 
attach  to  Its  exercise  and  enjoyment  such 
conditions  as  Jt  deems  proi)er.  But  a  state 
may  not  prescribe  one  rule  of  descent  for  its 
own  <cltizenB  and  another  and  different  rule 
for  eitl2ens  «f  other  states.  Section  2,  art 
4,  of  the  Constitution  of  the  United  States 
declares  that:  "The  citizens  of  each  state 
shall  be  entitled  to  all  privllefees  and  im- 
mwiltles  of  citizens  in  the  several  states," 
Section  1,  art  14,  of  the  amendments  to  the 
Constitution  of  the  United  States  declares 
that:  "No  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  and 
Immunities  of  citizens  of  the  United  Btatesj 
nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property,  without  due  procefis 
of  law',  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 

Sections  1977  and  1978  of  the  Revised 
Statutes  of  the  United  States  (U.  S.  Comp. 
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9t  1901,  pp.  1269i  126^  proTlde  u  follow*: 

"Sec.  1977.  AU  pera<MiB  wlthla  tbe  Juris- 
diction of  the  United  States  Bball  have  the 
same  right  In  every  state  and  territory  to 
make  and  enforce  contracts,  to  sue,  be  par- 
ties, give  evidence,  and  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the 
security  of  persona  and  property  as  Is  en- 
Joyed  by  white  citizens,  and  shall  be  subject 
to  like  punishments,  pains,  penalties,  taxes, 
licenses,  and  exacUona  of  evety  kind,  and 
no  other. 

"Sec.  lOTa  AU  citizens  of  the  United 
States  shall  have  the  same  right.  In,  any  oth- 
er state  and  territory,  as  is  enjoyed  by  white 
citizens  thereof  to  inherit,  purchase,  lease, 
sell,  bold,  and  conv^  real  and  personal  prop- 
erty." 

It  seems  to  me  that  section  6373,  Ballln- 
ger's  Ann.  Codes  A  St  (Pierce's  Code,  |  2697), 
denies  to  the  appellants,  who  are  citizens  of 
Callfomla,  privileges  and  Immunities  which 
are  enjoyed  by  the  citizens  of  this  state. 
In  other  words,  property  acquired  by  inherit- 
ance by  a  citizen  of  the  former  state  may  be 
■old  in  an  ex  parte  proceeding,  if  not  claimed 
wltUn  a  year  after  distribution,  while  no 
BQcb  penalty  is  visited  upon  the  citizen  of 
this  state,  who  fails  to  claim  hia  inherit- 
ance within  the  like  period.  The  citizens  or 
Callfomla  have  an  equal  right  to  inherit 
property  in  this  state  with  our  own  citizens. 
They  are  entitled  to  the  same  remedies  for 
tbe  enforcement  of  their  rights,  and  It  seems 
to  me  that  the  remedy  at  least  is  denied  them 
by  the  statute  In  question. 

But  If  I  am  In  error  on  tbe  constitntlonal 
question,  I  still  think  tiie  Judgment  Sbotdd  be 
afDrmed.  The  state  statute  under  considera- 
tion Is,  In  derogation  of  common  right,  to  be 
■trlctlT  oonstmed,  and  when  the  decree  of 
Iffobate  was  set  aside  in  tbe  subsequent 
equitable  action,  and  other  and  difTerent 
property  awarded  to  the  appellants^  I  am  of 
opinion  that  the  authority  of  ^e  statutory 
agent  ceased,  and  that  tb*  sale  thereafter 
made  was  null  and  void.  The  statute  only 
authorizes  tbe  appointment  of  an  agent 
where  It  is  necessary  that  some  person  should 
be  appointed  to  take  diarge  of  the  estate' foir 
the  benefit  of  the  absent  person,  and  the 
question  of  necessity  must  perforce  depend 
upon  the  kind  or  character  of  the  estate  dis- 
tributed. Tb«  appointment  of  tbe  agoit  may 
liave  been  necessary  and  proper  for  tbe  estate 
originally  distributed  to  the  app^ants,  but 
wholly  unnecessary  tor  the  estate  awarded 
by  tbe  second  decree.  A  court  of  equity  has 
no  power  to  appoint  an  agent  for  property, 
or  to  continue  an  agency  created  ,by  some 
other  court,  and  a  court  of  probate  has  no 
power  to  appoint  an  agent  to  take  charge  of 
property  decreed  to  a  person,  resident  or 
nonresident,  by  another  tribunal. 

For  tbe  reasons  thus  briefiy  stated,  I  dis- 
sent 
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(Suprsme  Court  of  Waahington.  Oct  9,  IfiQOb 

On  Rehearing,  Oct  15,  1909.) 

L  Eminent  DoiiAiir  ((  266*)— FBocuoniafr— 

Apfeai/— Costs  on  Appeal. 

Since,  nader  the  constitutional  provision 
prohibiting  private  property  from  l>eiDg  taken 
without  just  compensation  being  first  made  or 
paid  into  coart,  the  owner  cannot  be  compelled 
to  pay  any  costs  for  the  ascertainment  of  the 
damages  until  after  a  valid  final  Judgment  is 
obtained,  where  plaintiif  in  condemnation  pro- 
ceedingB  appealed  from  the  award  as  excesdre, 
the  owner  cannot  be  taxed  with  tbe  eosts  of 
the  appeal,  though  tbe  Judgment  of  award  was 
reversed  for  a  new  trial,  while  an  appeal  is 
pending  from  the  award  on  the  second  trial. 

IBA.  Note.— For  other  cases,  see  ESmlnent  Do-' 
naia.  Cent  Dig.  |  683;    Dec.  D*S-  i  265*] 
2.  EiaNBiT  DoiiAUi  (I  131*)-<JoMFKHaAnoa 

'-EUOCBNTS. 

Compensation  for  property  taken  by  con- 
demnation is  to  be  estimated  with  reference  to 
the  uses  to  which  it  is  suitable,  having  regard  to 
the  existing  business  or  wants  of  tbe  eosaniunity, 
and  such  as  may  be  reasonably  expected  in  the 
immediate  future. 

[Eld.  Note.— For  other  cases,  see  Eminent  Do* 
mabt,  Dec.  Dig.  |  181.*] 

8.  BinmcNT  DouAiN  (|  184*)— CoifPxirsATioir 

— DaHAOES— BLnRNm— AVAII.ABX.E    USK. 

Damages  awarded  in  condemnation  proceed* 
ings  must  be  based  upon  the  property  taken  or 
an  incident  thereto,  and  damages  will  not  be 
awarded  for  a  possible  use  which  is  dependent 
npon  the  fntare  acquisition  «l  property,  as  tlie 
interest  may  not  be  acquired,  so  that  in  pro- 
ceedings to  condemn  tide  lands  for  boom  grounds 
upland  owners  are  not  entitled  to  compensa> 
turn  for  loss  of  the  boom  site,  where  they  had 
not  obtained  the  state's  consent  to  nae  the  lands 
for  that  purpose  which  they  must  do  before  they 
could  BO  use  them.  , 

lEd.  Note.— For  other  eases,  see  Eminent  Do^ 
mate,  Oiait  Dig.  |  806;   Dec  Dig.  |  134.*! 

4>  Naviuabls  Watkbs  (|  2*)— Tide  Lands— 
FowBE  OP  State. 

■In  abaeace  of  an  act  of  Congress,  a  state 
has  plenarv  power  over  navigable  streams  .en- 
tirely within  its  boandaries,  so  that  it  conid  dis- 
pose of  the  nae  of  its  tids  lands  irrespective  of 
the  federal  govemmeqt 

,  [Ed.  Mota^For  other  casei^  see  Navigable 
WatetB,  Cent  Dig.  i  2;    Det  Dig.  i  2.*3 
6.  EjaNENT  Domain  (|_  2*)— Oompenbation— 

DaUAOES- RiOBT  — BXEBCISK    OP    6bVEBN> 
MENTAL   POWEBB— "TAXmO." 

Acts  done  in  tlie  exsidae  of  goveAuuental. 
powers  which  do  not  directly  interfere  with 
private  property  do  not  constitute  a  "taking" 
so  as  to  require  compensation,  so  that  a  boom 
oempany  which  succeeded  te  the  state's  rights 
over  its  tide  lands  did  not;  by  erecting  a  boom 
therein,  take  any  property  of  upland  owners,  so 
as  to  require  compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  II  8-12;   Dec.  Dig.  {  2.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6.  pp.  6682-6860,  7813.] 

En  Banc.  Appeal  from  Superior  Coprt, 
Chehalls  County;  W.  O.  Chapman  and  O.  V. 
Linn,  Judges. 

Action  by  the  Grays  Harbor  Boom  Com- 
pany against  J.  P.  O.  Lownsdale  and  oth- 
ers.   On  motion  to  strike  a  bill  of  costs  on 
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appeal  allowed  plaintiff  upon  Its  successful 
appeal  from  a  Judgment  awarding  damages 
iu  condemnation  proceedings,  and  on  petition 
for  rehearing.  Motion  granted,  and  petition 
denied. 
For  former  opinion,  see  102  Pac.  1041. 

J.  B.  Bridges  and  Ben  Sheelss,  for  appel- 
lant. J.  C.  Cross,  Thomas  Vance,  and  A. 
Gmersou  Cross,   for  respondents. 

PER  CURIAM.  A  proceeding  was  brought 
by  the  Grays  Harbor  Boom  Company  to  con- 
demn certain  lands  and  shore  rights  of  re- 
siM>ndent8  lying  adjacent  to  Its  boom  grounds. 
The  boom  company  is  organized  under  the 
laws  of  the  state  of  Washington.  Upon  the 
trial  of  the  cause  a  certain  amount  of  dam- 
ages was  awarded  to  the  landowners,  the 
petitioner  here,  and  the  boom  company,  con- 
sidering itself  aggrieved  by  such  award,  ap- 
pealed to  this  court.  The  appeal  was  sus- 
tained, the  Judgment  was  reversed,  and  a 
new  trial  ordered.  This  was  In  the  case  of 
Grays  Harbor  Boom  Company,  Appellant,  v. 
J.  P.  O.  liownsdale  et  aL,  Respondents.  102 
Pac.  1041.  Following  the  reversal,  the  boom 
company  filed  a.  bill  of  costs  In  this  court, 
amounting  to  $172.8S,  which  the  clerk  of  this 
court  taxed  against  the  petitioner,  the  re- 
spondent In  the  original  case.  The  respond- 
ents now  petition  this  court  to  strike  said 
cost  bill,  and  for  an  order  authorizing  and 
directing  the  taxation  of  costs  In  favor  of 
respondents  and  against  appellant.  This  mo- 
tion wlU  have  to  be  sustained.  This  court 
held  in  Peterson  v.  Smith,  6  Wash.  163,  32 
Pac  1090,  that  in  a  case  of  condemnation  of 
land  under  the  provisions  of  the  ConsUtu- 
tiou  providing  that  no  private  property  ahall 
be  taken  or  damaged  for  public  or  private 
ttse  without  Just  compensation  having  'been 
first  made  or  paid  Into  court  for  the  owner, 
and  until  full  compensatiim  be  first  made  In 
money  or  ascertained  and  paid  Into  court 
for  the  owner,  the  oWber  could  remain  quiet 
and  be  assured  that,  before  his  property  was 
condemned,  the  county  In  that  case  must  as- 
certain his  damage  and  either  pay  him  or 
pay  it  into  court  for  his  benefit,  and  that 
the  amount  of  his  damage  must  be  ascertain- 
ed in  a  court  in  a  proceeding  Inatltnted  for 
that  purpose,  and  in  which  the  defendant 
may  appear  and  make  a  showing  if  he  so  de- 
sire. Under  this  provision  of  the  Constitu- 
tion and  under  the  law  as  announced  in  the 
case  Just  above  cited  and  all  the  subsequent 
cases  on  this  subject,  the  landowner  cannot 
be  put  to  any  costs  whatever  for  the  ascer- 
tainment of  the  damages.  All  costs  must  be 
paid  by  the  condemning  party  until  a  valid 
judgment  is  obtained.  It  Is  true,  we  held  In 
Kitsap  County  v.  Melker,  100  Pac.  150,  that 
where  the  award  was  appealed  from  by  the 
landowner  and  the  judgment  In  this  court 
went  against  him,  the  condemning  party,  who 
was  put  to  the  expense  of  defending  the  ap- 
peal   which    proves    futile,    the   landowner 


should  pay  the  costs  of  such  appeal ;  but  that 
case  has  no  bearing  on  the  case  In  ques- 
tion, for  here  the  landowner  was  contented 
with  the  award  which  he  secured  from  the 
court  trying  the  cause,  and,  notwithstanding 
the  fact  that  this  court  on  appeal  found 
that  the  award  was  too  large,  he  is  entitled 
to  await  the  final  determination  of  the  ques- 
tion without  taking  any  action  whatever,  and 
to  be  protected  In  his  interests  without  costs 
to  him  until  the  question  is  finally  deter- 
mined by  a  valid  Judgment  The  Constitu- 
tion says  that  the  land  shall  not  be  appro- 
priated until  full  compensation  therefor  be 
first  made  in  money  or  ascertained  and  paid 
into  court  for  the  owner.  Now,  the  appeal 
in  this  case  was  for  the  purpose  of  ascer- 
taining the  value  of  the  land.  That  value 
has  not  yet  been  Judicially  determined,  for 
that  will  be  the  subject  of  consideration  at 
the  next  trial  of  the  cause. 

A  case  squarely  in  point  on  this  subject 
is  Matter  of  N.  T.,  W.  S.  &  B.  R.  Co.,  94  N. 
T.  287.  There  the  court,  in  speaking  to  this 
point,  said:  "The  only  point  remaining  to  be 
considered  is  the  apiieal  from  the  judgment 
for  costs  rendered  by  the  General  Term 
against  the  landowners  on  reversing  the  or- 
der of  confirmation  and  appointing  new  com- 
missioners, amounting  to  $120.70.  We  are  of 
opinion  that  the  General  Term  had  no  pow- 
er to  award  these  costs.  If  the  appeal  to 
the  General  Term  bad  been  taken  by  the 
landowners,  and  they  bad  been  defeated,  it 
may  be  that  the  court  could  in  Its  discretion 
have  compelled  tiiem  to  pay  the  costs  to 
which  they  had  subjected  the  company  by 
such  an  appeal.  But  the  appeal  was  taken 
by  the  company  because  it  was  dissatisfied 
yrlttx  the  amount  awarded,  and  was  a  con- 
tinuation of  the  proceeding  Instituted  by  it 
to  ascertain  the  compensation  payable  to  the 
landowners  to  acquire  their  land  against 
their  will.,  la  such  a  case  to  compel  the 
landowners  to  pay  any  part  of  the  expenses 
incurred  by  the  company  for  the  purpose  of 
ascertaining,  the  compensation,  which  pro- 
ceedings were  »n  Indispensable  condition  of 
its  right  to  take  the  land,  would  conflict  with 
the  constitutional  rlgiit  of  the  landowner  to 
Just  oonq>ensation."  To  the  same  effect  is 
Stolze  V.  Milwaukee,  etc.,  R.  Co.,  113  Wis. 
44,  8S  N.  W.  818,.  90  Am.  St  Rep.  833,  where 
many  cases  are  cited  sustaining  the  decision. 

The  motion  will  be  sustained,  and  the  blU 
of  oosts  stricken,  with  costs  to  tho  peti- 
tioner. 

On  Rehearing. 

A  petition  for  a  rehearing  has  been  filed 
in  this  case,  in  which  it  is  urgently  and 
earnestly  contended  that  respondents'  right 
to  claim  the  value  of  their  property,  con- 
sidered as  a  boom  site  or  as  valuable  for  oth- 
er commercial  purposes,  is  a  federal  ques- 
tion, and  should  be  so  treated  by  this  court 
Respondents  are  of  opinion  that  the  deci- 
sion of  this  court  results  in  a  taking  of  their 
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property  without  due  procem  of  lew,  that 
their  property  is  taken  without  Just  com- 
pmsation,  and  that  they  are  denied  the  equal 
protection  of  the  laws,  aU  of  which  is  in 
violation  of  the  rights  guaranteed  to  the  citi- 
len  under  the  Constitution  of  the  state  of 
Washington,  the  federal  Constitution,  and 
the  fourteenth  ^piendment  thereto.  From 
this  premise  the  question  of  what  is  the 
proper  measure  of  damages  is  reargued. 

If  respondents  were  the  owners  of  the  tide 
land  occupied  by  appellant,  the  authorities 
cited  would  unquestionably  sustain  their  po- 
sition. In  the  ease  of  Boom  Company  v.  Pat- 
terson, 98  TJ.  S.  403,  25  L.  Ed.  206,  the  prin- 
cipal case  relied  on  by  respondents,  it  was 
said  that,  upon  condemnation,  "the  compen- 
sation to  the  owner  Is  to  be  estimated  by 
reference  to  the  uses  for  which  the  property 
is  suitable,  having  regard  to  the  existing  busi- 
ness or  wants  of  the  community,  or  such  as 
may  be  reasonably  expected  in  the  immedi- 
ate future."  This  rule  has  been  accepted  by 
almost  every  court  in  the  Union.  An  alto- 
gether different  condition  Is  here  presented. 
Appellant  is  not  taking  the  property  of  re- 
spondents, as  was  done  in  the  Patterson 
Case.  There  the  owner  of  the  island  inrolr- 
ed  had  a  rfiwirlan  right;  and  with  It  the 
right  to  exercise  every  incident  pertaining 
thereto.  Owning  the  upland  and  the  littoral 
and  riparian  rights,  he  was  entitled  to  'com- 
pensation for  a  possible  use.  As  was  said 
In  United  States  v.  Seufert  Bros.  Co.  (C.  C.) 
78  Fed.  520:  "Use  for  which  cbndemnatlon 
was  sought  in  that  case  was  for  the  construc- 
tion of  log  booms  in  the  Mississippi  river 
adjacent  to  the  lands  condemned:  The  own- 
er might  use  his  land  for  this  purpose  on 
his  own  or  on  public  account.  The  use  was 
not '  necessarily  a  public  one,  and  required 
no  public  license  so  long  as  the  navigation 
of  the  river  was  not  obstructed.  There  is, 
therefore,  no  reason  why  the  adaptability  of 
the  lands  condemned, for  I>oom  purposes  was 
not  a  proper  element  to  lie  considered  In  esti- 
mating the  value  of  such  lands."  In  Chica- 
go, etc.,  R.  Co.  V.  Chicago,  168  Xi.  8.  226, 
17  Sup.  Ct.  581,  41  L.Ed.  979,  the  court,  aft- 
er admitting  the  general  rule  announced  In 
the  Patterson  Case,  says:  "Mere  possible  or 
imaginary  uses  or .  the  speculative  schemes 
of  its  proprietor  are  to  be  excluded."  Com- 
pensation is  given  for  taking  or  injuriously 
affecting  the  property  of  the.  landowner. 
Damages  must  he  predicated  upon  the  prop- 
erty Itself,  or  an  incident  of  the  property. 
When  a  possible  use  is  dependent  upon  the 
acquisition  of  an  interest  in  property  of  an- 
other, no  right  of  compensation  accrues.  The 
interest  may  never  be  acquired.  In  the  In- 
stant case  resiKindents  would  have  no  right 
to  maintain  a  boom  on  the  tide  lands  of  the 
state  were  we  to  hold  as  respondents  con- 
tend that  we  should.  The  boom  ground  oc- 
cupied by  appellant  is  not  located  ui)on  the 
property  of  respondents,  or  upon  any  prop- 
erty In  which  they  have  an  interest;    nor 


does  it  cnt  off  any  riparian  right,  for  there 
can  be  no  riparian  right  over  tide  lands. 
Lownsdale  v.  Grays  Harbor  Boom  Go. 
(Wash.)  108  Pac.  833.  The  boom  ground  is 
not  ^aken  by  appellant  from  respondents,  but 
occupied  In  virtue  of  a  license  granted  by  the 
state  over  its  own  property,  property  that  is 
held  under  a  title  resting  in  the  sovereignty  of 
the  state.  It  would  do  violence  to  the  laws 
of  Congress  and  of  this  state,  as  well  as  the 
federal  and  state  Constitutions,  to  hold  that 
the  state,  being  the  owner  of  the  tide  lands 
situate  within  its  boundaries,  could  not  sell 
them  or  grant  a  license  to  use  them  with- 
out first  paying  their  value  to  an  upland 
owner;  or,  in  other  words,  compel  the  pur- 
chase of  a  right  from  one  who  did  not  pos- 
sess It,  one  who  could  not  give,  grant,  ot 
sell  the  right  to  maintain  the  use  upon  which 
the  claim  for  damages  is  predicated.  This 
principle  is  recognized,  but  not  discussed,  in 
the  Patterson  Case,  wherein  It  Is  said:  "We 
do  not  understand  that  all  persons,  except 
the  plaintiff  in  error,  were  precluded  from 
availing  themselves  of  these  lands  for  the 
construction  of  a  boom,  either  on  their  own 
account  or  for  general  use.  The  clause  in 
Its  charter  authorizing  and  requiring  It  to 
receive  and  take  the  entire  control  and  man- 
agement of  all  logs  and  timber  to  be  con- 
veyed to  any  point  on  the  Mississippi  river 
must  be  held  "to  apply  to  the  logs  and  tim- 
ber of  parties  consenting  to,  such  control  and 
management,  not  to  logs  and, timber'  of  par- 
ties choosing'  to  keep  the  control  and  man- 
agement of  them  in  their  own  handS.  The 
Mississippi  Is  a  navigable  tlyer  above  the 
Fails  of  St  Anthony,  and  the  fitate  could 
dot  confei:  an  exclusive  use  of  its  waters, 
or  exclusive  control  and  management  of  logs 
floating  on  It,  against  the  consent  of  their 
owners."  It  follows  that  respondents  can- 
not be  compensated  for  the  loss  of  a  boom 
site,  for  they  had  no  boom  site  to  lose.'  To 
possess  It  they  must  have  obtained  title  to, 
or  permission  to  use,  the  prc^erty  Of  the 
state.  This  they  did  not  do.  Tliey  have  all 
that  they  possessed  prior  to  the  institution 
of  this  proceeding,  and  are  entitled  to  no 
compensation  other  than  for  the  physical  dis- 
turbances that  will  result  to  their  uplands 
within  the  rule  laid  down  in  our  former 
opinion. 

While  tt  would  be  interesting,  it  would 
not  be  profitable,  nor  is  It  possible  within 
the  scope  of  this  opinion,  to  trace  the  con- 
flicting theories — whether  the  king  (the  pub- 
lic) originally  held  title  to  sliore  and  tide 
lands  in  fee,  or  subject  to  the  riparian  or 
littoral  rights  of  the  upland  owner.  It  is 
settled  in  this  state.  Mr.  Farnham,  in  his 
recent  work  on  Waters,  {  43,  says:  "But  at 
the  time  the  governments  were  established 
In  the  American  states  the  doctrine  had  be- 
come settled  that  the  shore  was  a  separate 
class  of  property  which  might  and  common- 
ly did  belong,  to  the  owner  of  the  adjoining 
upland,  but  which  belonged  to  the  crown 
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unlMS  he  could  be  Bhowm  to  have  parted  with 
it  Therefore  the  new  states  took  title  to 
all  the  shore  which  had  not  been  granted  by 
the  crown,  or  the  crown  grants  of  which 
they  did  not  choose  to  recognize.  This  land 
they  could  dl^xne  ot  as  they  could  the  other 
I^nd  which  came  to  them  by  the  transfer  of 
the  title  from  the  crown,  and  they  could 
make  whatever  regulations  they  chose  with 
reelect  to  It  They  might  ordain,  as  did 
Massachusetts,  that  the  grant  of  the  ppland 
would  pass  title  to  low-water  mark;  or  they 
might  expressly  provide,  as  did  Washington, 
that  the  title  to  the  tide  lands  should  re- 
main In  the  public  until  expressly  disposed 
of.  Most  of  the  states,  however,  made  no 
express  provisions  upon  the  subject,  and  the 
question  how  far  the  title  of  the  riparian 
owner  extended  was  left  to  the  courts  for 
determination.  The  great  majority  of  the 
courts  acted  upon  the  principle  that,  since 
the  shore  was  a  separate  class  of  property 
and  the  grant  from  the  state  passed  only 
what  was  expressly  mentioned,  therefore  die 
shore  did  not  pass  with  the  grant  of  the  up- 
land." 

The  question  Is  not  a  new  one,  but  is  con- 
sistent with  .  the  repeated  rulings  of  this 
court,  and  Is  the  only  rule  that  will  give 
force  and  effect  to  the  assertion  of  title  on 
the  part  of  tlie  state  to  its  tide  lands.  The 
principal  cases  are. cited  in  our  former  opin- 
ions. In  the  case  of  Harbor  Line  Oommls- 
sloners  v.  State,  2  Wash.  530,  27  Pac.  630,  the 
court  said :  "The  court  is  still  of  the  opinion 
that  as  against  the  state  a  littoral  owner, 
simply  as  such  owner,  can  assert  no  valuable 
rights  below  the  line  of  ordinary  high  tide. 
The  somewhat  careful  examination  which  I 
have  given  this  case  has  confirmed  my  opin- 
ion that  at  common  law  the  sovereign  power 
(resting  in  England  in  Parliament)  conld  take 
such  lands  without  compensation,  and  abso- 
lutely exclude  the  littoral  proprietors  from 
any  rights  thereto.  In  fact,  such  is  conced- 
ed to  be  the  power  of  Parliament  by  nearly 
all  of  the  courts.  Even  those  which  have 
taken  the  strongest  ground  against  the  doc- 
trine of  the  case  above  cited  have  admitted 
such  to  be  the  rule.  •  •  ♦  Here  the  peo- 
ple of  a  state  are  absolutely  sovereign,  ex- 
cept as  controlled  by  the  Constitution  of  Oie 
United  States;  and  I  do  not  think  that  it 
can  be  successfully  contended  that  the  powers 
ot  the  people  of  tbe  states  have  been  thus 
controlled  as  to  the  questions  here  involved. 
I  am  unable  to  find  any  clause  of  the  €k)n- 
stltdtlon  of  the  United  States  looking  to 
such  control,  and,  as  I  read  the  decisions  of 
the  United  States  Supreme  Court,  it  has 
expressly  decided  that  the  states  are  In  no 
wise  controlled  In  this  matter.  Acting  with 
in  their  sovereign  power,  as  above  recognized, 
thQ  people  of  this  state  In  forming  a  Con- 
stitution saw  fit  to  assert  the  title  of  the 
state  to  tbe  lands  in  question,  and,  having 
done  so,'  they  are  the  only  power  that  can 
Interfere  with  Such  title.     But  It  is  said 


that,  while  sncb  aasortfam  of  tltte  is  made  la 
th«  Constltutiont  It  is  so  made  subject  to 
vested  rights  of  the  riparian  owner  to  be  as- 
serted In  the  concts.  I  am  of  the  opinion 
that  this  vested  right  cannot  be  Iield  to  b« 
such  as  is  Incident  to  the  riparian  owner 
simply  as  such,  bat  most  be  held  to  apply 
only  to  some  special  right  h^d  by  awHa  awaae 
by  way  of  Improvements  made  under  express 
or  implied  license  from  the  representative  ot 
the  sovereign  power.  To  hold  that  the  for- 
mer was  intended  would  practically  destroy 
the  title  of  the  state,  and  would,  therefore, 
be  Inoonalsteat  with  the  assertion  of  su<di 
title;  while  the  latter  construction  will  give 
force  to  every  word,  and  make  the  provision 
in  its  entirety  a  consistent  one.  Whoi  the 
people  say  that  th^  assert  the  state's  tltlei, 
it  must  be  held  to  mean  the  entire  and  ex- 
clusive title.  Of  coarse,  the  rights  ot  the 
state,  as  above  stated,  are  subject  to  the 
paramount  right  of  the  United  States  to  reg- 
ulate commerce  and  navigation."  In  the 
case  of  Bellingham  Bay,  etc.,  B.  B.  Co.  r. 
Strand,  4  Wash.  811,  30  Pac  144,  the  court 
said:  "Appellant  farther  contends  that  the 
amount  of  damages  awarded  is  greatly  In 
excess  of  the  sum  warranted  by  the  proofa 
In  this  regard  it  is  not  claimed  that  there 
was  no  testimony  In  the  case  which  would 
warrant  the  verdict  rendered.  The  conten- 
tion is  that  all  or  nearly  all  of  the  wltnessee 
that  testified  as  to  the  value  of  the  property 
teken  were  allowed  by  the  court  to  indade 
in  their  estimate  of  said  value  certain  pro- 
spective rights  to  the  lands  below  the  line 
of  ordinary  high  tide  in  the  waters  of  Puget 
Sound.  That  the  witnesses  were  allowed  so 
to  do  is  clear  from  the  record,  and  we  must, 
therefore,  decide  whether  or  not  tills  pro- 
spective contingent  right  was  a  proper  ele- 
ment to  be  taken  Into  consideration  In  de- 
termining the  value  of  the  property  taken. 
We  think  that  H  was  not  At  the  time  these 
proceedings  were  instituted  there  was  no 
law  in  force. giving  to  the  littoral  proprietor 
any  righto  whatever  in  said  tide  lands,  and 
under  the  decisions  of  this  court  in  regard 
to  the  rights  of  littoral  proprietors  in  such 
lands  the  respondents  had  no  valuable  righto 
therein.  It  was  left  entirely  to  the  Legisla- 
ture to  say  whether' or  not  they  should  have 
any  Recognition  as  such  littoral  proprietors. 
Under  these  circumstances,  any  value  which 
was  placed  upon  the  property  taken  by  rea- 
son of  any  rights  which  might  or  might  not 
be  bestowed  upon  It  by  legIsla.tion  was  too 
remote  to  constitute  an  element  of  value  In 
proceedings  of  this  kind."  In  all  the  maze 
of  cases  bearing  upon  the  abstract  question 
involved  there  are  but  few  outside  of  the 
previous  decisions  of  this  court  to  offer  as 
confirmation  to  those  who  demand  authority 
rather  than  reason  for  the  rule.  In  the  case 
of  Cohn  V.  Wausaw  Boom  Co.,  47  Wis.  314. 
2  N.  W.  54tf,  it  was  held  that,  although  in 
that  state  the  upland  owj;ier  had  a  riparian 
right  to  efect  wharves. and  other  structures 
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on  the  shore  iecada,  It  fit  a  prlrsite  Tight  rest* 
log,  in  the  bbeeuce  of  parillbltlon, '  lipon  a 
IHisBlre  or  implied  liGense  bf  the  public,  Is 
miboidlnate  to  the  public  use,  and  nuiy  be 
regulated  or  prohibited 'by  law.  The  right 
to  malutaln  a  boom  under  a  law  similar  In  all 
respects  to  our  own  was  sustaliied  by  the 
court  The  court  said:  "As  against  the  rl- 
Iiarlan  owners,  within  the  llmita  specified  In 
the  statute,  the  state  has  only  resumed  Its 
own.  Otherwise,  the  title,  possession,  and 
use  of  respondent's  land  remain  Intact.  If 
the  public  action  lessen  Its  value,  it  Is  literal- 
ly rtwromim  absque  Injoria."  The  doctrine 
of  this  ease  was  suataloed  in  Falls  Mfg.  Oo. 
V.  Oconto  River  Imp.  Co.,  87  Wla,  184,  68 
N.  W.  267,  wherein  thei  pleBsry  power  of  the 
state  over  navigable  streams  wholly  within 
the  state  was  affirmed,  and  the  right  to  main- 
tain flooding  dams  under  a  state  law  was 
held  to  be  a  legitimate  exercise  of  legislative 
power,  although.lt  dei>rived  an  upland  owner 
of  the  free  use  of  a  water  power  operated 
under  a  statutory  authority  prior  in  time 
to  that  of  the  improvement  company.  In  the 
course  of  its  argument  the  court  said :  "  The 
Legislature  is  primarily  at  least  the  judge 
of  the  necessity  of  the  improvements;  and, 
when  it  delegates  the  power  to  a  corporation, 
and  the  state  does  not  question  that  the  im- 
provement made  by  the  corporation  Is  In 
conformity  with  the  delegated  power,  it 
se«anB  to  ua  that  neither  the  necessity  nor 
usefulness  of  the  Improvement,  nor  the  man- 
ner In  which  It  Is  made,  can  be  caUed  la 
question  by  private  parties.'  To  the  some 
efTect,  J.  8.  Keator  Lumber  Co.  v.  St  Croix 
Boom  Corp.,  72  Wis.  80-87,  38  N.  W.  529. 
7  Am.  Bt  Rep.  837;  Underwood  Luatber  Co. 
V.  Pelican  Boom  Co.,  76  Wis.  85,  45  N.  W. 
18.  The  same  doctrine  has  been  repeatedly 
sanctioned  by  the  Supreme  Court  of  the 
United  States.  Thus  In  Huse  y.  Glover, 
119  V.  S.  643,  7  8up.  Ct  313,  30  h.  Ed.  487, 
it  was  held:  'If,  in  the  opinion  of  a  state. 
Its  commerce  will  be  more  benefited  by 
Improving  a  navigable  stream  within  its  bor- 
ders than  by  leaving  the  same  In  its  nat- 
ural slate,  it  may  authorize  the  Improvei 
ments,  although  increased  Wonveuleuce  and 
expense  may  thereby  attend  the  business  bf 
IndtTldnals/  "  In  Sutter  v.  JSeckman,  1  Alas- 
ka, 81,  It  was/ held  that  the  riparian' ant  lit- 
toral  proprietor  had  no  right  to,  or  control 
over,  the  tide  lands  belov  higli-water  mark. 
In  the  dlscMsion  of  the  case  the  court  said : 
"It  has  been  held  ^  many  oC  the  state  courts 
of  last  resort  that  the  owner  :of  lands  ad- 
Joining  navigable  jrater,  whether  within  or 
above  the  ebb  and  flow  of  the  tide,,  has,  in- 
dependently, of  local  law,  a  right  of  property 
in  the  soil  below  high-water  mark,  and  a 
right  to  build  out  wharves,  so  far  at  least 
as  to  reach  water  really  navigable.  This 
same  theory,,  under  the  influence  of  the  sttlte 
statutes,  has  been  indulged  in  by  the  federal 
c^onrts '  la  a  few.  cases,  especially  In  -Dutton 
V.  Strong,  1  Black,  23, 17  L.  Ed.  28;  RaUroad 


Oo.  V.  Schdrmeler,  7  Walt  274;  19  L.  Bd.  74; 
Yatea  v.  MUwaukee,  10  WaU.  497,  19  L.  Ed. 
984;  St  Clair  v.  Lovingston,  28  Wall.  46,  23 
L.  Ed.  59.  But  by  the  later  decisions  of 
ate  courts  It  la  estabHshed  that  the  rights 
6f  riparian  or  littoral  proprietors  in  the  soil 
below  high-water  mai^  of  navigable  waters 
are  governed  by  local  laws  <tf  the  several 
states,  subject  only  to  the  rights  granted  to 
the  United  States  by  the  Constitution.  la 
the  case  of  Weber  t.  Harbor  Commisslonr 
era,  18  WaU.  65,  21  L.  Ed.  796,'  Mr.  Justloe 
Field,  In  speaking  of  the  right  to  occupy  the 
tide  lands,  said :  'Any  «:eetlon  thereon  wtthr 
out  license  is  therefore  deemed  an  encroach^ 
ment  upon  the  property  of  the  sovereign,  or, 
as  It  Is  termed  in  the  language  of  the  law,  a 
"purprestnre,"  which  he  may  remove  at  pleae- 
ure,  whethw  It  tend  to  obstruct  navigation  or 
otherwise.'  Again,  In  Atlee  v.  Packet  Co.,  21 
Wall.  389,  22  L.  Ed.  619,  a  riparian  pro- 
prietor had  no  right  without  statutory  au- 
thority, to  build  out  piers  into  the  Mississippi 
river,  as  necessary  parts  of  the  boom  to  re- 
ceive and  retain  Io(^  until  needed  for  sawing 
at  its  mill  by  the  water  side.  In  Hardin  v. 
Jordan,  140  U.  S.  371,  11  Sup.  Ct  808,  888, 
36  L.  Ed.  428,  the  court  said :  'With  regard 
to  grants  of  the  government  for  lands  bor- 
dering on  tide  water,  it  hds  been  distinctly 
settled  that  they  <mly  extend  to  high-water 
mark,  and  that  the  title  to  the  shore  and 
lands  under  water  In  front  of  lands  so  grant- 
ed inures  to  the  state  within  which  they  are 
situated,  if  a  state  has  been  organised  and 
established  there.'" 

'  As  a  matter  of  equity,  th«i,  and  not  In 
recognition  of  any  riparian  or  littoral  right 
the  Legislature  has  provided  for  the  protect 
tlon  of  tBoife  who  had  settled  upon  uplands 
abutting,  or  who  had  Improved  tide  lands', 
upon  the  mistaken  notion  that  they  had  thua 
acquired  some  rights  of  ownership.  The  Im- 
prover and  the  upland  owner  may  purchase 
at  the  state's  price;  thus  protecting  private 
Interests  and  investments.  Beyond  this  the 
state  has  not  gone;  and  to  now  hold,  after 
20  years  of  settled  policy,  that  a  lease  of 
license  to  Use  or  occupy  state  tide  land  car- 
ried with  it  a  burden  of  damages  to  be  paid 
to  an  upland  owner,  would  make  the  occupa- 
tion of  the  tide  lands  all  but  impossible,  and 
tend  to  restrain  the  development  of  our  re^ 
sources,  -our  business,  and  our  commerce. 
Indeed,,  in  the  opinion  of  the  writer,  the  ques- 
tion has  not  been  open  to  discussion  since  the 
case  of  Shively  v.  Bowlby,  152  U.  S.  1,  14 
Sup.  Ct.  548,  38  L.  Ed.  331,  was  decided.  Ih 
that  case  the  reasoning  of  Justice  Lord,  of 
the  Supreme  Court  of  Oregon,  was  adopted 
as  the  law  of  the  case.  He  said:  "From  all 
this  it  at>i)ear8  that  when  the  state  of  Oregon 
was  admitted  into  the  Union,  the  tide  lands 
became  Its  property  and  subject  to  Its  Juris- 
diction and  disposal ;  that,  in  the  absence  of 
legislation  or  usage,  the  common-law  rule 
would  govern  the  rights  of  the  upland  pr(^ 
prietor,  and  by  that  law  the  title  to  them  la 
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in  the  state;  that  (he  state  has  the  right  to 
dispose  of  them  In  such  manner  as  she  might 
d^em  proper,  as  Is  frequently  done  In  rarlous 
ways,  and  whereby  sometimes  large  areas  are 
reclaimed  and  occupied  by  cities,  and  are  put 
to  public  and  private  uses,  state  control  and 
ownership  therein  being  supreme,  subject 
only  to  the  paramount  right  of  navigation 
and  commerce.  The  whole  question  is  for 
the  state  to  determine  for  itself.  It  can  say 
to  what  extent  it  will  preserve  its  rights  of 
ownership  in  them,  or  confer  them  on  others. 
Our  state  lias  done  that  by  the  legislation 
already  referred  to,  and  our  courts  have  de- 
clared its  absolute  i>roperty  in  and  dominion 
over  the  tide  lands,  and  its  right  to  dispose 
of  its  title  In  such  manner  as  it  might  deem 
best,  unaffected  by  any  'legal  obligation  to 
recognize  the  rights  of  either  the  riparian 
owners,  or  those  who  had  occupied  such  tide 
lands,'  other  than  it  chose  to  resign  to  them, 
subject  only  to  the  paramount  right  of  navi- 
gation and  the  uses  of  commerce.  From  these 
considerations  it  results,  if  we  are  to  be 
bound  by  the  previous  adjudications  of  this 
court,  which  have  become  a  rule  of  property, 
and  upon  the  faith  of  which  important  rights 
and  titles  have  become  vested,  and  large  ex- 
penditures have  been  made  and  incurred, 
that  the  defendants  have  no  rights  or  inter- 
ests in  the  lands  in  question."  The  decision 
In  this  case  does  not  depend  upon  the  con- 
struction of  a  federal  statute,  or  of  the  fed- 
eral Constitution,  or  any  amendment  thereto. 
The  Humptulips  river  is  a  navigable  stream 
entirely  within  the  state  of  Washington,  and, 
In  the  absence  of  any  statute  by  Congress,  a 
state  tias  plenary  power  in  regard  to  such 
waters.  Obstructions  in  these  waters  may  be 
offenses  against  the  laws  of  the  state,  but 
constitute  no  offense  against  the  laws  of  the 
United  States,  in  the  absence. of  a  statute. 
North  Shore  Boom  Co.  t.  Nicomen  Boom  Co., 
212  U.  8.  406,  29  Sup.  Ct  855,  53  L.  Ed.  674. 
The  right  of  the  state  to  dispose  of  the 
use  of  its  tide  lands  is  a  question  with  which 
the  federal  government  has  nothing  what- 
ever to  do.  Appellant,  being  in  the  lawful 
occupation  of  state  land,  has  succeeded  for 
the  time  being  to  all  the  rights  of  the  state. 
It  1b  exercising  a  public  function  within  the 
law  of  the  state.  "Acts  done  in  the  proper 
exercise  of  governmental  powers,  and  not  di- 
rectly encroaching  upon  private  property, 
though  their  consequences  may  Impair  its 
use,  are  universally  held  not  be  a  'taking' 
within  ,tlie  meaning  of  the  constitutional  pro- 
vision providing  for  compensation."  United 
States  V.  Certain  Lands,  etc.  (C.  C.)  112  Fed. 
622;  Northern  Transp.  Co.  t.  Chicago,  99  U. 
S.  035,  25  L.  Ed.  336 ;  Gibson  v.  U.  S.,  16C  U. 
S.  269.  17  Sup.  Ct  578,  41  L.  Ed.  996;  Meyer 
V.  Richmond,  172  U.  S.  82,  19  Sup.  Ct  106, 
43  L.  Ed.  374.  Legislation  has  proceeded  up- 
on one  of  two  theories  with  reference  to  tide 
and  shore  lands.    The  one  that  the  state  will 


recognize  a  riparian  right  tif  the  upland  own- 
er and  compel  the  public  to  subordinate  Its 
rights  (except  as  to  navigation)  to  his  con- 
venience. The  other  is  that  the  title  to 
all  tide  and  shore  lands  Is  in  the  state,  and 
may  be  sold,  leased,  or  otherwise  disposed  of 
in  aid  of  business  and  commerce  and  with- 
out reference  to  the  comfort  and  convenience 
of  the  upland  owner.  This  state  has  assert- 
ed the  latter  doctrine.  It  will  thus  be  seen 
that  this  case  involves  primarily  the  ques- 
tion of  state  policy.  The  state  has  a  right 
to  deal  with  its  own  property  as  its  own. 
There  Is  therefore  no  federal  question  Involv- 
ed. The  dissenting  Judges  adhere  to  their 
former  opinion. 
The  petition  Cor  a  rehearing  Is  denied. 


(65  Wub.  271) 
SHAW  &  HODGINS  v.  WALDHON  et  al. 
(Snpreme  Court  of  Washington.    Oct.  11,  1909.) 

1.  Mdnicipai,  Cobfobatioks  f|  370*)— LocAi 

IVPBOVEMENTS— SPECIAI.    ASSESBUENTS. 

Special  assessments  are  not  charges  against 
the  general  funds  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Mnniclpal 
Corporations,  Cent  Dig.  I  903;  Dec.  Dig.  f 
370.*] 

2.  MUNICIPAI.  CORPOSATIOICS   ((   514*)— LOOAI. 

lUPBOVEUENTS— Special  Absessmehts. 
An  action  begun  within  the  period  of  lim- 
itation to  compel  a  reassessment  is  eqaivalent 
in  law  to  a  valid  assessment. 

[Ed.  Note. — For  other  cases,  see  Mnniclpal 
Corporations,  Dec  Dig.  |  514.*] 

3.  Judgment  (|  702*)— Ris  ^udioata— Pax- 
TiBB  Bound. 

Where  the  holder  of  warrants  issued  to 
cover  the  cost  of  local  improvements  brought 
mandamus  against  the  city  within  the  period  of 
limitations  to  compel  a  reassessment,  the  ori^ 
inal  assessment  having  been  declared  void,  the 
defense  by  the  city  was  for  the  benefit  of  the 
property  owners,  and  they  were  bound  by  the 
Judgment  and  precluded  m  proceedings  there- 
after brought  by  them  to  restrain  the  city  from 
proceeding  nnder  the  reassessment  and  paying 
the  warrants,,  from  asserting  an;  defense  that 
might  have  been  made  in  the  original  action,  and 
hence  could  not  claim  that  the  right  to  levy  and 
collect  the  assessment  was  barred  by  the  statute 
of  limitations. 

[Ekl.  Note.— Fo'  other  cases,  see  Judgment 
Cent  Dig.  |  1227;    Dec.  Dig.  I  702.*] 

Fullerton,  J.,  dissenting. 

Departmeiit  1.  Appeal  from  Superior 
Court  Sn<Aomish  County ;  W.  W.  Black, 
Judge. 

Action  by  Shaw  *  Hodglns  against  C.  W. 
Waldron  and  others.  Judgment  for  plalnttffB, 
and  defendant  Waldron  appeals.  Bevmrsed 
and  remanded. 

Merrick  ft  Mills.  Kerr  ft  McCord,  and 
Frank  D.  Nash,  for  appellant  Brownell  ft 
Coleman  and  Robert  McMurchie,  for  respond- 
ents. 

CHADWICK,  J.  In  the  year  1890  the  city 
of  Snohomish  adopted  ordinances  creating 
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Improvement  districts,  made  Improrements, 
and  issues  warrants  to  cover  the  cost  In 
1881  a  special  assessment  was  made  npoii 
the  lands  abutting  on  the  streets  which  bad 
been  improved.  In  1891  this  assessment  was 
adjudged  by  the  court  to  be  void,  whereupon 
the  city  made  another  assessment  which  was 
also  declared  to  be  void.  Thereafter,  and 
from  time  to  time,  appellant  Waldron,  who 
was  the  holder  of  most  of  the  warrants,  urg- 
ed and  demanded  of  the  city  council  that 
tbey  make  a  reassessment  upon  the  property 
benefited.  This  might  have  been  done  under 
Acts  1896,  p.  142,  c.  79,  but  no  action  was 
ever  talien  by  the  city  authorities.  In  1901 
Waldron  instituted  a  proceeding  In  the  su- 
perior court  for  Snohomish  county  against 
the  mayor  and  councilmen  of  the  city  of 
Snohomish  to  compel  a  reassessment.  This 
proceeding  was  defended  by  the  city,  and, 
being  brought  on  for  trial  in  1902,  was  taken 
under  advisement  by  the  court  who  so  held 
•It  until  the  7th  day  of  January,  1905,  when 
he  Issued  a  writ  of  mandate  compelling  the 
city  to  proceed  with  the  assessment  as  pray- 
ed for  in  the  petition.  Upon  appeal  (Waldron 
y.  Snohomish,  41  Wash.  566,  83  Pac.  1106) 
this  Judgment  was  affirmed,  and  a  reassess- 
ment was  thereafter  made  by  the  city.  After 
due  notice  given,  this  assessment  was  con- 
firmed by  the  council  early  In  the  year  1907. 
Thereafter  respondents  and  several  others 
brought  actions  to  restrain  the  city  from 
proceeding  further,  or  In  any  manner  under- 
taldng  to  collect  any  part  of  the  assessments, 
and  from  paying  any  of  the  warrants  held 
by  appellant  Waldron.  A  demurrer  to  the 
complaint  being  overruled,  defendants  an- 
swered, defendant  Waldron  setting  up  as  an 
affirmative  defense  the  matters  to  which 
■we  have  briefly  referred  and  to  all  of  which 
a  demurrer  was  sustained.  Certain  facts 
were  stipulated,  after  which  the  court  ren- 
dered Judgment  in  favor  of  the  plaintiffs, 
and  defendant  Waldron  has  appealed. 

There  seem  to  be  two  grounds  upon  which 
respondents  rest  their  case:  (1)  That  the 
right  to  levy  and  collect,  this  special  assess- 
ment 1b  barred  by  the  statute  of  limitations ; 
(2)  that  the  original  contract  is  void  In  that 
the  then  mayor  of  the  city  did  in  violation 
of  the  statute  (BalUnger's  Ann.  Codes  &  St. 
I  968  [Pierce's  Code,  {  3510])  contract  with 
and  furnish  the  original  contractors  with 
materials  and  supplies  to  be  used  in  the 
proaecntion  of  the  work.  The  record  Indi- 
cates that  the  first  is  the  only  ground  con- 
sidered by  the '  trial  court  This  court,  has 
held  that  special  assessments  are  not  charts 
against  the  general  funds  of  the  city.  State 
ex  rel.  American,  etc.,  Mtis^Cb.  v.  Tanner, 
45  Wash.  348,  88  Pac.  321,  where  the  au- 
thorities are  collected  and  discussed ;  and, 
also.  Dean  v.  Walla  Walla,  48  Wash.  76, 
92  Pac.  896 ;  Soule  v.  Ocosta,  49  Wash.  518, 
96  Pac.  1083;  Jurey  v.  Seattle,  50  yVash. 
272,  97  Pac.  107.  Therefore,  if  the  landown- 
er can  plead  the  statute,  this  action  cannot 
104P.-18 


be  maintained  under  the  authority  of  Frye 
V.  Mt.  Vernon,  42  Wash.  272,  84  Pac.  864, 
and  Olympla  v.  £^ox,  49  Wash.  537,  95  Pac. 
1000.  The  exact  date  upon  which  the  orig- 
inal assessment  became  delinquent  is  not 
made  certain  in  the  record,  but  it  is  admit- 
ted that  It  was  in  the  year  1891 ;  and,  inas- 
much as  the  defense  of  the  statute  was  not 
set  up  in  the  case  of  Waldron  v.  Snohomish, 
we  must  assume  that  appellant  Waldron  In- 
stituted that  action  within  the  10-year  period 
of  limitations,  as  provided  In  the  act  of 
1895.  At  any  rate,  under  the  decision  of 
this  court  rendered  tn  that  case,  a  peremp- 
tory writ  issued  to  compel  the  reassessment 
which  respondents  now  seek  to  defeat 

The  remaining  question  then  is:  Was  the 
statute  of  limitations  arrested  while  appel- 
lant Waldron  pursued  his  remedy  against 
the  city?  It  must  be  borne  in  mind  that 
Waldron  had  no  remedy  against  the  property 
owners,  and  the  city  no  direct  Interest  In  the 
result  of  the  litigation.  Waldron  brought 
his  action  against  the  only  party  chargeable 
in  the  first  instance.  He  pursued  the  only 
remedy  he  had,  and  the  defense  made  by  the 
city  was  for  the  benefit  of  the  property  own- 
ers. Had  the  city  won,  they  would  have 
had  the  benefit  of  the  improvement  with  the 
property  discharged  of  all  Hens.  It  lost,  and 
they  are  bound  by  the  judgment  and  pre- 
cluded from  asserting  any  defense  that  might 
have  been  made  in  the  principal  action.  An 
action  begun  within  the  period  of  limitation 
to  compel  an  assessment  is  equivalent  in 
law  to  a  valid  assessment 

In  the  cases  relied  on  by  respondents,  no 
legal  assessment  was  made  within  10  years 
after  the  work  was  done  or  the  assessment 
became  delinquent  on  the  first  attempted 
levy.  In  BVye  v.  Mt.  Vernon,'  the  court  said : 
"It  will  thus  appear  that  on  December  22, 
,1904,  when  respondent,  as  relator  herein, 
filed  his  original  affidavit  asking  a  writ  of 
mandamus,  a  period  of  over  13  years  had  ex- 
pired since  the  original  assessment  now 
claimed  to  be  invalid  had  become  delinquent 
•  •  •  No  question  can  arise  but  that 
a  period  of  more  than  10  years  has  expired, 
not  vnly  since  the  original  pretended  assess- 
ment became  delinquent,  but  also  since,  as 
claimed  by  respondent  it  was  adjudged  to  be 
void.  •  ♦  •  Assume  that  the  town  council 
of  Mt.  Vernon  should,  of  Its  own  motion, 
make  a  reassessment  to  pay  these  warrants, 
the  original  assessment  having  been  delin- 
quent for  more  than  10  years,  would  it  be 
contended  that  the  owners  of  property  as- 
sessed could  not  plead  the  statute  of  limita- 
tions when  the  municipality  endeavored  to 
enforce  its  llen^  To  say  they  could  not 
plead  the  statute  would  be  to  hold  that  the 
council  could  delay  making  a  reassessment 
for  any  indefinite  period  of  time,  and  yet 
hold  tiiat,  whenever  any  council  at  a  later 
date  might  perchance  be  seized  with  an  in- 
clination or  desire  to  reassess,  they  could 
and  would  be  permitte4  to  d9  so,  vvithout 
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regard  to  lapse  of  tline.  We  do  not  thfek 
this  could  be  permitted.  But  If,  after  the 
lapse  of  10  years,  the  council  Could  not  make 
a  valid  reassessment  of  its  own  motion,  It 
■will  not  be  required  to  do  so  by  a  perempto- 
ry writ  of  mandate."  The  necessary  Impli- 
cation from  this  language  Is  that,  If  the  ac- 
tion had  been  Instituted  by  Frye  within  the 
10-^ear  period  of  limitation,  the  decision  ia 
that  case  would  have  been  different,  and  the 
city  would  have  been  compelled  to  levy  an 
assessment  to  pay  the  Improvement  warrants. 
The  logical  sequence  of  this  reasoning  Is 
that.  If  ,lt  be  lawful  to  compel  the  city  to 
levy  an  assessment,  the  courts  will  not  re- 
strain the  collection  of  the  tax.  The  remedy 
to  which  the  court  has  said  appellant  Is  en- 
titled is  not  so  much  the  levy  of  the  assess- 
ment as  Its  collection;  and  the  rights  and 
liabilities  of  all  parties,  Includii^  the  proper- 
ty owner,  who  was  In  law  the  party  charged 
'In  the  mandamus  proceeding,  although  prose- 
cuted against  the  city,  related  baclc  to  and 
are  fixed  as  of  the  time  the  action  was  be- 
gun. The  mandamus  proceeding  having  been 
begun  within  the  period  of  limitation,  the 
property  owner  must  be  held  to  be  bound  by 
the  acts  and  defenses  made  by  the  city  coun- 
cil. Otherwise  appellant  would  be  without 
remedy.  We  concede  the  rule  to  be  other- 
wise where  the  warrant  holder  allows  the 
full  limit  of  the  statute  to  run  before  be- 
ginning an  action  to  compel  a  valid  assess- 
ment. Upon  this  principle  this  case  Is  to  be 
distinguished  from  the  late  Case  of  State  ex 
rel.  Seymour  v.  Slater  (Wash.)  102  Pac.  651. 
The  following  facts  were  stipulated,  and, 
although  probably  not  passed  upon  by  the 
trial  Judge,  are  before  us  for  legal  construc- 
tion: "It  is  stipulated  that  the  books  of 
Blaclcman  Bros:  show  that  between  October 
31,  1890,  and  December  31,  1890,  Joseph 
Plasltett,  the  contractor  purchased  from 
Blackman  Bros,  three  bills  of  lumber  aggre- 
gating two  thousand  eighty-eight  dollars  and 
ninety  cents  (|2,0^.9O),  and  that  said  bookb 
«how  that  from  January  8  to  Jane  12,  1891, 
Blackman  Bros,  credited  Piaskett's  accounts 
with  the  sum  of  eighteen  hmidred  and  fifty- 
two  ($1,852)  dollars  which  Mr.  Blackman 
states  was  paid  out  by  Plaskett  to  the  men 
employed  in  his  mill  on  their  wage  account 
upon  the  order  of  Blackman  Bros.,  and  that 
Mr.  Blackman  will  also  testify  that  this  lum- 
ber was  sold  by  his  firm  in  the  ordinary 
course  of  business.  It  Is  stipulated  that  the 
contractor,  Mr.  Plaskett,  purchased  lumber 
from  other  mills  for  said  contract  to  the  ex- 
tent of  at  least  ten  thousand  dollars  ($10,000), 
and  that.  In  purchasing  the.  lumber  from 
Blackman  Bros.,  he  acted  In  good  faith,  In 
the  ordinary  course  of  his  business.  It  Is 
admitted  that  Mr.  Plaskett  will  testify  that 
he  purchased  this  timber  In  the  ordinary 
course  of  his  business,  and  that  he  had  no 
agreement  with  Blackman  Bros,  or  the  may- 
or as  a  member  of  the  firm  of  Blackman 
Bros,  for  a  share  of  any  of  the  profits  that 


might  Inure  to  bim  in  the  proisecution  of 
his  contract  with  the  city  for  these  Improve- 
ments, and  that  both  Mr.  Blackman  and  Mr. 
Plaskett  will  testify  that, the  contract  for 
the  sale  of  the  lumber  above  referred  to  was 
entered  Into  subsequent  to  the  time  the  con- 
tract for  the  Improvement  herein  referred  to 
had  been  let  to  Mr.  Plaskett  by  the  city 
of  Snohomish,  and  that  there  was  no  under- 
standing of  any  character  whatsoevej;  had  at 
or  prior  to  the  time  said  contract  was  let 
that  the  firm  of  Blackman  Bros,  were  to  fur- 
nish any  part  of  the  lumber  to  be  used  In 
connection  therewith.  'TThat  the  said  H. 
Blackman  was  at  all  of  said  times  a  mem- 
ber of  a  firm  known  as  Blackman  Bros., 
and  owned  a  large  and  substantial  interest 
in  the  business  of  said  firm.  That  the  said 
firm  entered  Into  a  contract  with  the  said 
J.  H.  Plaskett,  the  contractor  for  said  work, 
whereby  the  said  Blackman  Bros,  agreed  to 
furnish  all  the  lumber  required  for  the  plank- 
ing of  said  street  and  the  construction  of 
the  sidewalks  on  each  side  thereof,  and 
agreed  to  accept  in  payment  for  said  lumber 
warrants  thereafter  to  be  Issued  by  the  said 
defendant,  city  of  Snohomish,  to  the  said  con- 
tractor fdr  said  work.  That  large  quantities 
of  lumber  were  used  In  planking  said  streets 
and  constructing  sldewallu  and  curbing  there- 
on. That  the  said  Blackman  Bros,  furnished 
all  the  lumber  therefor  pursuant  to  said 
agreement,  and  received  from  said  contractor 
in  payment  therefor  warrants  Issued  by  said 
city  to  said  contractor  for  said  work.' "  The 
record  shows  that  H.  Blackman  was  the 
mayor  of  Snohomish  at  that  time.  The  case 
of-  Northport  v.  Northport  Townslte  Compa- 
ny, 27  Wash.  543,  68  Pac.  204,  Is  relied  on 
by  respondents  to  defeat  a  recovery.  The 
concrete  question  presented  Is  whether  the 
whole  claim'  of  an  Indei)endent  contractor 
can  be  avoided  because  In  the  execution  of 
his  contract  he  has  bought  necessary  sup- 
plies or  materials  from  a  membet  of  the  city 
council  or  the  mayor.  Although  the  con- 
struction put  upon  the  Northport  Case  by 
respondents  may  seem  warranted,  yet  we 
Cannot  think  that  It  was  ever  the'  intention 
of  the  court  to  hold  that  a  dealUg  on  the 
part  of  the  contractor  with  a  city  oflJcer 
would  do  more  than  avoid  a  contract  pro 
tanto.'  Section  968,  Bailinger's  Ajan.  Codes  & 
St.,  amdng  other  things  provides  •  "  ♦  •  • 
And  any  claim  for  compensation  for  work 
done,  or  supplies  or  materials  furnished,  in 
which  any  such  officer  Is  Interested,  shall 
be  void,  and  if  audited  and  allowed,  shaQ 
not  be  paid  by  the  treasurer."  It  also  pro- 
vides for  removal  from  office  and  for  punish- 
ment In  case  of  willful  violation.  The  stat- 
ute Is  aimed  at  the  officer,  and  intended  to 
prevent  a  recovery  on  his  part  or  to  the  ex- 
tent of  bis  interest  when  the  claim  Is  as- 
serted by  another.  This  object  Is  attained 
when  the  amount  of  his  interest  is  determin- 
ed and  rejected.  Out  of  the  Whole  amount 
due  on  the  original  contract  the  value  of  the 
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material  furnished  and  1b  wbicb  Uie  maypi 
had  an  interest  was  incousicjerable.  Tbe  rec- 
ord shows  that  an  apjpeal  Is  peodlng  iCrom 
the  order  ot  assessment.  Tbe  correctness 
of  the  amount  of  tbe  assessment  Is-  nuide.  a 
proper  subject  for  the  determination  of  tbe 
superior  court  upon  such  appeal,  and  we 
doubt  not  that  tbe  court  will  reject  tbe  war- 
rants so  unlawfully  issued  as  well  as  con- 
alder  other  Irregularltlea  and  glre  Judgment 
accordingly. 

This  cause  will  be  reversed  and  remanded 
for  further  proceedings  in  accordance  with 
this  opinion. 

BTTDKIN,  a  Jn  and.MORBIS  and  OOSK. 
JJ..  concur. 

FTTLLERTON.  J.  I  am  unable  to  distin- 
guish this  case  frpm  that  of  State  ex  rel. 
Seymour  ▼.  Slater,  cited  by  tbe  majority 
opinion,  and  on  tbe  authority  of  that  case 
I  think  this  one  should  be  affirmed. 


(K  Wash.  302) 

8TATH  T.  EAID. 
(Supreme  Court  of  Washington.    Oct  ID,  1909.) 

1.  PXBJTTBT  (I   19*)  —  iHWCnUNT  —  SOITI- 
OMKCT. 

Conatraing  BalHiigeT's  Ann.  Code*  ft  St:  f 
7186  (Piem's  Code,  {  1695),  declaring  guilty  of 
periury  a  person  who,  having  swern  to  testify 
truly,  willfolly  and  contraiy  thereto  states  as 
true  material  matter  which  he  knows  to  be  false, 
wfth  ■ection  T191  (sectloB  1701),  making  an  un- 
qualified statement  of  what  one  does  not  know 
to  be  true  eauivalent  to  a  statement  of  what 
be  knows  to  be  false,  the  common-law  and  stat- 
ntoty  crimes  are  snbstantially.  if  not  identloally, 
tbe  same,  and  a  eomsMn-law  indictment  is  good 
under  the  statnte. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  H  «5.  68;   Dec.  Dig.  f  19.*] 

2.  PEBJOBT    (I    19*)  —  IICDIOTMENT  —   SUJTI- 

onuroT. 

An  Indictment  for  peidnry,  setting  forth 
tbe  siibstance  of  the  controvezsy  in  whu;h  the 
alleged  perjury  was  committpd,  in  what  court 
tbe  oath  was  taken,  that  the  court  had  au- 
thority to  administer  it,  with  proper  allecatkma 
«f  the  falsity  of  the  matter  on  whieh  toe  per- 
jury is  assigned,  satisfies  all  tlie  requirements 
of  Ballingei^s  Ann.  Codes  Tt  St.  H  684&-6851, 
68K7  (T'ieTce's  Code.  H  2102-2104, -211^. 

[Ed.  Vote.— For  other  oases,  see  PexJttIy,'Oenb■ 
I%.  U  65,  66;   Dec.  Dig.  i  19.*]     . 

S.  Obikinai,  Iaw  (I  678f >  —  BLEOnOH  ^- 

TWEKif  Aprs— NscEssmr. 

Tliere  was  no  error  in  overruling  a  motion 
to  require  the  state  to  elfVt  opdn  which  charge 
It  would  retar  mider  Sn  indictment  alleging  tkat 
acraaed  testified  falsely  that  ke  .did  not  know  of 
the  prior  execution  of  a  contract,  "and",  did. 
not  know  that  a  certain  person  was  the  owner' 
or  claimed  to  be  the  owner  of  a  donkey- engine^ 

[Bd.  Nete.-~Fot  other  cases,  see  Criminal  Lav, 
Cent  Dig.  $  IfiSOi  Dee.  Dig.  i  .67a*] 

4.  Wmrsssu  (S  867*)— Bias  ob  PuMiVincm— 
Evidence  to  Show, 

On  a  trial  for  perjnry,  accused  ought  to 
have  been  permitM  to  show  that  the  eivil  ac- 
tion Id  which  the  false  testimony  was  alle^d 
to  have  been  given  was  still  pending  for  trial, 
and  Uiat  defendants  therein,  who  were  the  prin- 


cipal witnesses  against  Mm,.w<Hrid  pioftt  fay  his 
conviction,  in  that  he  woul4  tlierpby  be  rendered 
incompetent,  nnder  Bdllingtr's  Ann.  Codes  i  St.  ' 
{  3092  (Pieroe's  Coda,  |  038),  to  testify  therein. 
.[If^  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  U84.  lUi;  Dec  Dig.  |  367.*) 

'Department  1.  Appeal  from-  Superior 
Court,  Thurston  Coun^;  John  B.  Talsey. 
Judge. 

C.  T.  Eaid  was  convicted  of  perjury,  and 
be  appeals.    Reversed  and  remanded. 

J.  A.  Hosbor,  for  appellant  John  M.  WD- 
son,  for  tbe  State. 

RDDKIN,  C  J.  Tbe  appellant  was  con- 
victed of  the  crime  of  perjury,  and  the  prev- 
ent appeal  Is  i>rc«gecuted  from  tbe  final  Judg- 
ment and  sentence  of  tbe  court  A  demur- 
rer Interposed  to  the  indictment  was  over- 
ruled, and  upon  this  ruling  the  first  error  is 
assigned. 

Tbe  charging  part  of  tbe  indictmoit,  so 
far  as  material  to  tbe  present  inquiry.  Is  in 
these  words :  "  ♦  •  •  And  whether  or  not 
tbe  said  C.  T.  Eald  was  aware  of  and  knew 
on  tbe  21st  day  of  October,  1907,  and  subse-, 
quently  thereto  knew  that  one  E.  T.  Toung 
was  tbe  owner,  or  claimed  to  be  tbe  owner,  of 
a  certain  donkey  engine  mentioned  and  set 
fortb  and  described  in  the  said  contract,  and 
tbe  said  witness,  01  T.  Eaid,  did  then  and 
tbiere  npon  bis  oath  taken  as  aforesaid  In  the 
said  cause,  feloniously,  wilfully,  falsely,  and 
corruptly  and  knowingly,  and  contrary  to 
such  oath,  depose  and  swear  among  other 
things.  In  substance^  to  the  effect  following,, 
that  Is  to  say:  That  he,  the  said  witness, 
C,  T.  Eaid,  «Ud  not  know  of  the  prior  exe- 
cution of  the  said  contract  on  or  about  Oc- . 
tQber  21.  1907,  and  did  not  know  that  the 
said  E.  T.  Toung  was  the  owner  or  claimed 
to  be  tbe  owner  of  tbe  said  donkey  logglnc 
engine,  together  with  float  and  appurtenances 
set  fortb  in  the  said  instrument  In  writing, 
to  wit,  the  said  contract  hereinabove  set 
fortb  on.  or  about  October  21,  1907,  whereas 
In  truth  and  fact  tbe  said  witness,  d  T.  Eaid,. 
did  know  of  the  prior  execution  of  the  said 
Instrument  and  contract  In  writing  on  or 
about  October  21,  1907,  and  was  present  at 
tbe  time  and  place  when  the  said  Instrument 
In  writing  and  contract  .was  signed  and  ^xfr; 
cuted,  and  did  actively  participate  and  ^ke 
part  Jn  the  preparation  and  execution  there- 
of, and  ,did  know  at  the  Sftid  time  of  the 
execution  of  tbe  said  contract,  to  wit,  on  the 
21st  day  of  October,  1907,  that  the  said  E,  T. 
Young  was  the .  owner  and  claimed  to  be 
the  owner  of  the  donlsey  logging  engine  with 
float  and. appurtenances  as  set  forth  and  de- 
scribed lii  tbe  said  instrument  in  writing, 
and  that  the  said  witness,  C.  T..Eald,  feloni- 
ously, willfully,  falsely,  and  corruptly  and 
knowingly,  contrary  to  the  said  oath  as  afore- 
said, In  the  manner  and  form  as  aforesaid, 
did  then  and  there  commit  tbe  ctlme  of  jper^ 
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Jury,  contrary  to  the  form  of  the  statute  In 
each  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Wash- 
ington." The  particular  objection  urged,  in 
support  of  the  demurrer  is  that  the  Indict- 
ment falls  to  charge  that  the  appellant  stated 
as  true  the  facts  or  matters  upon  which  the 
perjury  was  assigned.  Section  7185,  Ballln- 
ger's  Ann.  Codes  &  St  (Pierce's  Code,  {  1695), 
defines  the  crime  of  perjury  as  follows :  "Ev- 
ery person  who,  having  taken  an  oath  that 
he  will  testify,  declare,  depose,  or  certify 
truly  before  any  competent  tribunal,  officer, 
or  person  In  any  of  the  cases  In  which  such 
an  oath  may  by  law  be  administered,  willfully 
and  contrary  to  bis  oath,  states  as  true  any 
material  matter  which  he  knows  to  be  false, 
Is  guilty  of  perjury."  The  requisites  of  an 
indictment  or  Information  for  perjury  are 
thus  stated:  "In  an  Indictment  or  Informa- 
tion for  perjury,  or  subornation  of  i>er- 
jury,  It  Is  sufficient  to  set  forth  the '  sub- 
stance of  the  controversy  or  matter  In  re- 
spect to  which  the  crime  was  committed, 
and  In  what  court  or  before  whom  the  oath 
alleged  to  be  false  was  taken,  and  that  the 
court  or  person  before  whom  It  was  taken 
had  authority  to  administer  It,  with  proper 
allegations  of  the  falsity  of  the  matter  on 
which  the  perjury  Is  assigned;  but  the  In- 
dictment or  Information  need  not  set  forth 
the  pleadings,  record  or  proceedings  with 
which  the  oath  is  connected,  nor  the  com- 
mission or  authority  of  the  couirt  or  person 
before  whom  the  perjury  was  committed." 
Balllnger's  Ann.  Codes  &  St.  !  6857  (Pierce's 
Code,  !  2110).  Other  sections  of  the  Code 
bearing  on  the  question  under  consideration 
are  the  following:  Section  6849  (section 
2102):  "Words  used  In  a  statute  to  define  a 
crime  need  not  be  strictly  pursued  In  the 
indictment  or  Information,  but  other  words, 
conveying  the  same  meaning,  may  be  used." 
Section  6850  (section  2103) :  "The  indictment 
or  Information  is  sufficient  If  it  can  be  under- 
stood therefrom,  •  •  •  (6)  that  the  act 
or  omission  charged  as  the  crime  Is  clearly 
and  distinctly  set  forth  Ih  ordinary  and 
concise  language,  without  repetition,  and  In 
such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  Is  Intend- 
ed; (7)  that  the  act  or. omission  charged  as 
the  crime  Is  stated  with  such  a  degree  of 
certainty  as  to  enable  the  court  to  pronounce 
judgment  upon  a  conviction,  according  to 
the  right  of  the  case."  Section  6851  (sec- 
tion 2104) :  "No  Indictment  or  information  Is 
Insufflclent,  nor  can  the  trial.  Judgment,  or 
other  proceedings  thereon  be  afTected,  by 
reason  of  any  of  the  following  matters, 
which  were  formerly  deemed  defects  or  im- 
perfections: ♦  •  •  (4)  For  any  surplus- 
age or  repugnant  allegation,  or  for  any  repe- 
tition, when  there  Is  sufficient  matter  alleged 
to  indicate  clearly  the  offense  and  the  person 
charged;  nor  (5)  for  any  other  matter  which 
was  formerly  deemed  a  defect  or  imperfec- 
tion, but  which  does  not  tend  to  the  prejudice 


of  the  substantial  rights  of  the  defendant  up- 
on the  merits."  Our  statutory  definition  of 
perjury  does  not  differ  materially  from  the 
definitions  found  In  Hawkins,  Bacon,  Black- 
stone,  and  other  common-law  writers.  Black- 
stone  defines  It  as  "a  crime  committed  when 
a  legal  oath  is  administered,  In  some  judicial 
proceeding,  to  a  person  who  swears  wilfully, 
absolutely,  and  falsely.  In  a  matter  material 
to  the  issue  or  point  In  question."  4  Black- 
stone,  Commentaries,  137.  See,  also,  1  Haw- 
kins, P.  C,  c.  69,  I  1;  Bacon's  Abridgement, 
Ut.  "Perjury." 

There  is,  perhaps,  this  difference  between 
perjury  as  defined  by  section  7185,  Ballinger'8 
Ann.  Codes  &  St.,  and  perjury  at  coinmon 
law.  Under  the  statute  the  testimony  Itself 
must  be  false,  while  the  common  law  pun- 
ished the  taking  of  a  false  oath,  and  a  person 
was  guilty  of  perjury  If  he  swore  to  a  fact 
of  which  he  knew  nothing,  whether  It  be  true 
or  false.  Section  7191,  Balllnger's  Ann. 
Codes  &  «t  (Pierce's  Code,  §  1701),  provides 
that  "an  unqualified  statement  of  that  which 
one  does  not  know  to  be  true  is  equivalent . 
to  a  statement  of  that  which  one  knows  to 
be  false,"  and,  when  the  ti;ro  sed^ions  are 
construed  together,  the  common  law  and 
statutory  crimes  are  suhstantlally.  If  not 
Identically,  the  same.  If  so,  we  see  no  rea- 
son why  a  common-law  indictment  should' 
hot  be  good  under  the  statute,  and  the  In- 
dictment under  consideration  follows  the  ap- 
proved common-law  forms.  See  2  Archibald, 
Crim.  Pr.  4  PI.  1738;  Bishop,  Directions  & 
Forms,  S  S71  et  seq.,  and  authorities  cited. 
Furthermore,  the  act  or  omlBSion  charged  as 
a  crime  is  clearly  and  distinctly  set  forth  in 
ordinary  and  concise  language  without  repe-' 
titlon,  and  In  such  a  manner  as  to  enable 
a  person  of. common  understanding  to  know 
what  is  intended.  The  indictment  sets  forth 
the  substance  of  the  controversy  In  which 
the  crime  was  committed,  In  what  court  the 
oath  alleged  to  be  false  was  taken,  that  the 
court  before  which  the  oath  was  taken  had 
authority  to  administer  It,  with  proper  al- 
legations of  the  falsity  of  the  matter  ou 
which  the  perjury  is  assigned.  This  in  oar 
opinion  satlsfles  all  the  requirements  of  the 
law.  A  doubt  as  to  the  sufficiency  >  of  an 
InfoTmatlon  charging  the  crime  of  perjury 
In  almosf  the  identical  language  of  this  In- 
dictment was  suggested  In  State  v.  Ouse,  21 
Wash.  269,  57  Pac.  831.  but  the  point  was 
not  decided,  and  further  consideration  con- 
vinces us  that  the  doubt  was  not  well 
grounded. 

The  Indictment  charged  that  the  appellant 
testified  that  he  did  not  know  "of  the  prior 
execution  of  the  said  contract  on  or  about 
Octol)er  21,  1907,  and  did  not  know  that  the 
said  E.  T.  Toung  was  the  owner  or  claimed 
to  be  the  owner,  of  said  donkey  englna" 
At  the  commencement  of  the  trial,  the  appel- 
lant moved  the  court  to  require  the  prosecu- 
tion to,  elect  upon  which  charge  It  would  rely, 
but  the  motion  was  overruled,  and,  upon  this 
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ruling,  fhe  second  «rror  la  assigned.  "An  In* 
dlctment  for  perjury  may  embrace  In  a  sin- 
gle count  all  the  particulars  in  wtaldi  the  de- 
fendant Is  alleged  to  have  sworn  falsely;  but 
each  fact  sworn  to  should  be  stated  In  def- 
inite and  separate  assignments,  and  each 
traversed,  so  that,  if  either  assignment  Is 
proved,  the  Indictment  may  be  sustained.  If 
one  assignment  of  perjury  Is  sufficient,  an 
Improper  assignment  In  connection  with  it 
will  not  vitiate  the  Indictment.  The  fact  that 
an  Indictment  states  two  distinct  false  state- 
ments under  oath  does  not  render  the  In- 
dictment bad  if  the  statements  were  both 
given  under  one  oath  and  In  one  proceeding." 
30  Cyc.  1439.  There  was  no  error  in  the  rul- 
ing complained  of. 

The  appellant  at  the  trial  offered  to  prove 
the  status  of  the  civil  action  in  which  the 
false  testimony  Is  alleged  to  have  been  given, 
but  an  objection  Interposed  by  the  state  was 
sustained.  This  ruling  was  erroneous  and 
prejudicial.  The  defendants  In  the  dvll  ac- 
tion were  the  principal  witnesses  against  th« 
appellant  on  the  trial  of  the  criminal  prose- 
cution. If  the  Judgment  appealed  from  Is 
affirmed,  the  appellant  Is  rendered  Incompe- 
tent to  testify  In  the  civil  action  or  any  other 
case,  unless  he  shall  receive  a  pardon.  Bal- 
linger's  Ann.  Codes  &  St  1 6992  (Pierce's  Code, 
I  938).  The  defendants  In  tbe  civil  action 
would  profit  by  the  conviction  of  the  appel- 
lant to  that  extent,  and  It  was  clearly  cmn- 
petent  to  show  that  fact  and  to  have  the  jury 
properly  instmcted  as  to  the  effect  of  the 
conviction.  In  practice  a  prosecution  for 
perjury  Is  frequently  continued  until  the 
proceeding  In  which  the  perjury  Is  alleged  to 
have  been  committed  is  ended.  30  Cyc.  1324. 
But,  If  not  continued  and  the  parties  to  the 
pending  civil  action  are  witnesses  against 
the  accused  on  the  trial  of  the  criminal  ac- 
tion, the  accused  has  an  unquestionable  right 
to  show  that  they  will  profit  by  his  convic- 
tion. For  some  reason  the  civil  cause  had 
not  been  decided  at  the  time  of  the  trial  of 
the  present  action— perhaps  becanse  of  the 
death  of  the  presiding  judge — ^and  the  ap- 
pellant was  permitted  to  show  that  fact; 
but  be  had  a  right  to  go  fttrther,  and  show 
that  the  civil  action  was  stUl  pmdlng  and 
for  trial. 

Beveised  and  remanded. 

GOSE,  MORRIS,  CHAD  WICK,  and  FUL- 
LERTON,  JJ.,  concur. 


SCHELLER  et  al.  v.  PIERCE  COUNTT. 
(Supreme  Oonrt  of  Washington.  Oct.  19, 1909.) 

1.  HlOHWATS    (J     7*)— ESTABLISHMBHT— PbI- 
SCBIPTIOK. 

A  highway  may  exist  by  prescription,  bat 
the    essential   elements   of  adverse   possession. 


open,  notorloaa,  and  advene  possession  for  use, 
mast  be  present. 

[Bid.  Note. — For  other  cases,  see  Highways. 
Cent  Dig.  |{  10, 12-14, 16,  18 ;  Dec.  Dig.  I  7.*] 

2.  HlOHWATS    ({    7*)— Ebtablishjmnt— Pbk- 

8CBIPTI0N. 

An  owner  granted  to  a  county  the  right 
to  bold  a  strip  of  land  for  a  highway  for  5  years, 
at  which  time  the  land  should .  revert  to  him. 
The  highway  was  constructed  and  used  for  about 
18  years.  The  county  expended  public  money 
on  the  highway,  but  the  greater  part  of  the  ex- 
penditures were  made  either  during  the  5-year 
period  or  over  the  owner's  protest.  The  county 
at  different  times  refused  to  expend  public 
money  on  the  highway,  either  because  it  had 
no  right  of  way  over  the  land,  or  because  the 
right  of  way  was  in  dispute.  The  owner  at 
all  times  paid  taxes  on  the  right  of  way,  and 
at  different  times  maintained  gates  across  it. 
Held,  not  to  establish  a  highway  by  prescrip- 
tion, for  the  use  by  the  public  was  not  in 
hostility  to  the  title  of  the  owner. 

[Eld.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  §§  10. 12-14. 16v  18;  Dec  Dig.  §  7.*i 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  M.  L.  Clifford,  Judge. 

Action  by  Anna  Scbeller  and  another 
against  Pierce  County.  From  a  judgment 
of  dismissal,  plaintiffs  appeal.  Reversed, 
with  directions. 

H.  W.  liueders  and  Harry  E.  Phelps,  for 
appellanta  J.  L.  KcMurray  and  F.  D.  Oak- 
ley, for  respondent 

RTTDKIN,  O.  J.  During  the  year  1890 
the  board  of  county  commissioners  of  Pierce 
county  laid  out  a  public  road  along  the  sec- 
tion line  between  sections  ZL  and  22,  in 
townSblt>  20  N.,  range  2  E.,  W.  M.  Albert 
Whyte  and  wife  then  owned  145  acres  in 
section  22  abutting  on  the  proposed  road: 
At  that  time  the  board  did  not  deem  it 
advisable  to  construct  the  new  road  the 
entire  distance  along  the  section  line,  be- 
cause of  the  expense  of  bridging  a  Blougb 
adjacent  to  the  Whyte  lands.  The  board, 
therefore,  procured  from  Whyte  and  wife  a 
temporary  dedication  or  grant  of  a  right 
of  way  across  the  above-described  lands, 
which  axtpears  in  the  abstract  of  title  in  evi- 
dence In  the  following  words:  "Do  grant, 
convey  and  dedicate  to  the  county  of  Pierce, 
Washington,  for  the  use  of  tbe  public  as 
a  county  road  the  following  lots,  pieces  or 
parcels  of  land,  situate,  lying  and  being  In 
the  county  of  Pierce  and  state  of  Washing- 
ton and  particularly  bounded  and  described 
as  follows,  to  wit:  Thirty  feet  on  eatix  Side 
of  a  line  described  as  follows:  Beginning 
at  a  point  28.21  chains  east  of  tbe  sonth- 
west  comer  of  section  22,  township  20,  north 
of  range  2  east,  run  N.  87«  30'  W.,  7.23 
chains,  thence  N.  16'  W.  4.15  chains,  thence 
east  4  chains,  thence  S.  53*  30*  east  16.30 
chains.  To  have  and  to  hold  tbe  said  prem- 
ises unto  the  said  Pierce  county  and  its  suc- 
cessors for  the  use  of  the  public  for  a  term 
not  exceeding  five  years  from  the  date  here- 
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of,  at  Wbl^  tiaiedwid'tr&ct  shall  revert  to 
tbese  grantors."  The  road  was  thereupon 
constructed  over  the  right  of  way  describ- 
ed in  the  foregoing  grant,  and  has  been 
used  from  that  time  up  to  the  present 
There  Is  testimony  tending  to  show  the 
following  facts:  The  county  expended  pub- 
lic money  In  constructing  and  repairing  a 
bridge  across  the  slough  on  llie  Whyte  land 
from  time  to  time,  but  the  greater  part  of 
the  expenditures  were  made  either  during  the 
5-year  period  covered  by  the  written  con- 
tract, or  over  the  plaintiffs'  protest  imme- 
diately preceding  the  commencement  of  this 
action.  The  road  has  been  uaed  for  about 
18  years  in  all  by  all  persons  desiring  to 
travel  the  same.  The  county  at  different 
times  refused  to  expend  public  money  on 
that  portion  of  the  road  iti  controversy,  ei- 
ther because  it  bad  no  right  of  way  for  the 
road,  or  becaHise  the  right  of  way  was  In 
dispute.  The  plaintiffs  and  their  predeces- 
sors in  Interest  have  at  all  times  paid  taxes 
on  the  right  of  way  over  their  lauds,  and  at 
different  times  maintained  gates  across  the 
right  of  way  to  exclude  stock.  The  present 
action  was  Instituted  by  the  successors  in 
Interest  of  the  Whytes  to  restrain  the  county 
and  Its  officers  from  tearing  down  or  inter- 
fering with  fences  constructed  across  the 
right  of  way  on  the  Whyte  land.  The  coub- 
ty  defended  on  the  sole  ground  that  the 
locus  in  quo  was  a  public  highway,  and  this 
Is  the  sole  question  involved  in  the  caae. 
The  court  below  found  that  there  was  a 
public  highway  by  prescription,  as  claim- 
ed by  the  county,  and  dismissed  the  action. 
SVom  this  Judgment  the  property  owners 
have  appealed. 

A  highway  may  exist  by  prescription  in 
this  state.  Smith  v.  Mitchell,  21  Wash.  536, 
58  Pac.  667,  75  Am.  St  Rep.  858;  Yakima 
County  T.  Conrad,:  26  Wash.  155,  60  Pac.  411 ; 
Seattle  t.  Smitbera.  S7  Wash.  119,  79  Pac. 
615.  At  the  same  time  all  the  essential  ele- 
ments of  adverse  possession  must  be  pres- 
ent. The  possession  or  use  must  be  open, 
notorious,  continuous,  a^  adverse.'  Shell 
V,  Poulson,  23  Wash.  535,, 63  Pac, 204;  Wat- 
son V.  County  Commissiouers,  38  Wash.  C62, 
80  Pac.  201.  Under  the  admitted  facta  In 
this  case  it  seems  to  us  that  the  use  by  the 
public  was  not  adverse  or  in  hostility  to  tHe 
title  of  the  true  owners.  There  was  clearly 
no  advcKse  holding  during  the  period  cov- 
ered by  the  written  contract, .  and  nothing 
transpired  after  that  time  to  convert  the 
permissive  use  into  an  adverse  use,  except 
mere  lapse  of  time.  Ordinarily  this  will 
not  suffice.  "If  the  use  of  a  way  over  one's 
land  is  shown  to  be  permissive  only,  no  right 
to  use  it  is  conferred,  though  the  use  may 
have  continued  for  a  century  or  any  lengtt) 
of  time  'A  different  doctrine  would  have 
the  tendency  to  destroy  all  neighborhood  ac- 
commodation In  the  way  of  travel;    for  if 


It  were  once  undecstood  that  a  man,  by  al- 
lowing, his  neighbor  to  pass  through  his 
farm  without  objection  over  the  i)a8eway 
-which  he  nsed  himself,  would  thereby,  aft- 
er the  lapse  of  20  or  30  years,  confer  a  right 
on  him  to  require  the  passageway  to  be  kept 
open  for  bis  benefit  and  enjoyment  a  prohi- 
bition against  .all  such  travel  would  Imme- 
diately ensue.  To  create  the  presumption  of 
a  grant  of  a  right  of  way,  the  circumstances 
attending  Its  use  must  be  such  as  to  make 
It  appear  that  it  was  established  for  the 
benefit  of  the  claimant,  or  that  its  use  was 
accompanied  by  a  claim  of  right,  or  by  such 
acts  as  manifested  an  intention  to  enjoy  it 
without  regard  ,to  the  wishes  of  the  owner 
of  the  land.  The  use  must  have  been  en- 
joyed under  such  circumstances  as  will  in- 
dicate that  It  has  been  claimed  as  a  right 
and  has  not  been  regarded  by  the  parties 
merely  as  a  privilege,  revocable  at  the  pleas- 
ure of  the  owner  of  the  soli.' "  Jones  on 
Basements,  {  282.  Again:  "If  the  use  of  a 
way  was  begun  under  a  license  to  one  who 
afterwards  repudiated  the  license,  he  can 
acquire  a  right  by  prescription  only  by  use 
of  the  way  for  the  period  of  limitation,  aft- 
er he  has  repudiated  the  license,  and  claim 
a  right  in  himself,  adverse  to  the  owner  of 
tbe  land,  with. knowledge  of  such  claim  and 
acqcdescence  in  it  by  the  owner  of  the  land." 
Id.  8  284.  "If  permissive  In  its  inception, 
thai  such  permissive  character  being  stamp- 
ed on  the  use  at  the  outset,  will  continue  of 
the  same  nature,  and  no  adverse  user  can 
arise  imtil  a  distinct  and  positive  assertion 
of  a  right  hostile  to  tlie  owner,  and  brought 
home  to  bim,  can  transform  a  subordinate 
and  friendly  holding  into  one  of  an  oppo- 
site nature,  and  exclusive  and  independent 
In  its  character."  Pitsman  v.  Boyce,  111  Mo. 
887,  19  S.  W.  1104,  83  Am.  St  Rep.  536. 
See,  also:  Nelson  v.  Nelson,  41  Mo.  App< 
130;  Hurt  V.  Adams,  88  Mo.  App.  73;  Penn- 
sylvania Ry.  Co.'>r.  Hulse,  59  N.  J.  tiaw,  54, 
S5  AtL  790;  14  Cyc.  1L51;  Shell  v.  Poulson, 
supra;  Watsen  r.  County  Commissioners, 
supra.  ' 

The  Judgment  of  tbe  court  below  Is  revers- 
ed, with  directions  to  enter  Judgment  in 
accordance  ^itb  tlie  prayer  of  tbe°  complaint. 

CHADWICK,  GOSE.  MORRIS,  and  PUL- 
LERTON,  JJ.,  concur. 


FRANSIOLI  V.  THOMPSON  et  «1. 

(Supreme  Court  of  Washington.    Oct.  11,  1909.) 

1.  Principal  and  Subety   (S  99*)— Release 
op  subety. 

Where  a  bond  is  executed  to  secure  the 
cost  of  a  particular  work,  the  sureties  cannot 
be  held  for  tbe  cost  of  performing  an  entirely 
different  vrorli.   and,  while  slight  changes  will 
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not  affect  tlieir  liability,  a  Midical  cltange  'will 
work  such  result. 

fEld.  Note. — For  other  cases,  see  Prlnmpal  and 
Surety,   Cent.   Dig.   {§   158-lCl;    Dec. ;  Dig.   i 

2.  Pbincipal  and  Subett  tf  90*)— Release 
OF  Surety. 

Where  a  contract  for  street  gmdhiK  pro- 
vided for  the  erection  of  -a  retaining  -wait  of 
cedar  cribbing,  which  was  compartively  chean, 
the  substitution  of  an  expensive  concrete  wall 
was  such  a  change  in  the  contract  as  released 
the  sareties  on  the  contractor's  bond. 

[Ed.  Note.— For  other  cases,  see  Ftincipal  and 
Surety,  Cent  Dig.  H   168-161;    Dee.  Dig.  i 

3.  Municipal  Cobporations  (i  345*)— Pub- 
lic IMPBOVEIIENTS— IjIABILITX  FOB  MATE- 
BIAL. 

Under  Pierce's  Code.  U  6121-6123  (Ball* 
in^i'a  Ann.  Codes  &  St.  H  5d2a,  6926),  re- 
quiring a  city,  on  letting  a  contract  for  street 
grading,  to  take  a  bond  from  the  contractor  to 
pay  materialmen,  under  the  penalty  of  Itself 
becoming  lialde  for  tbe  cost  <>f  material  fur- 
nished, where,  after  letting  a  contract,  tbe  city 
so  changed  the  same  as  to  relieve  the  bonds- 
men on  the  contractor's  bond,  and  failed  to 
take  a  bond  to  corer-  the  additional  liability 
created  by  the  change  of  plans,  tbe  city  itself 
became  liable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  f  345.*] 

4.  MUWICIPAL  COBPOKATIOSa  (J  345*)  —  PUB- 
LIO   IlCPBOVEMENrrS. 

The  right  of  materialmen,  to  hold  the  city 
was  not  affected  by  the  lact  that  the  cost  of 
the  improvement  was  to  be  paid  by  assessments 
on  tbe  abutting  property. 

[Ed.  Note.— For  other  cases,  ilee  Municipal 
Corporations,  Dec.  Dig.  §  345.*] 

5.  MuiflCIPAL    COBPOBATIONS    (§    865*)— PUB-" 

Lie  IMPBOVKMENTB— Change  o*  Plan. 
A   public  improvement    having   been   com- 
pleted and  accepted  by  theeity  according  to  a 
change  in  the  plans,  the  city  was  estopped  to 
contood  that  the  cliange  was  not  authorized. 

(Ed.  Note,— For  other  '  nases.  see  Municipal 
Corporations,  Cent  Dig.  {  808;  Dec.  Dig.  i 
365.*] 

6.  Pleading  (|  48*)— Complaint. 

In  this  state,  the  proper  way'  to  state  a 
caase  of  action  Is  to  set  forth  in  the  complaint, 
in  plain  and  .concise  langnaige,  the  facts  giving 
rise  to  the  action,  and  when  this  is  done,  the 
complaiiit  is  judged  by  the  facts  pleaded,  and 
not  oy  any  technical  mlfe  obtaining  under  the 
common  law. 

(Eld.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  105,  106 ;   Dec.  Dig.  {  48.*] 

7.  Action  (|  50*)— Mibjoindeb  of  Cau^  or 

ACTIOB. 

In  an  action  against,  a  city  and  others. 
that  the  other  defendants  were  brought  in  and 
soagfat  to  be  held  on  a  theory  that  would  ex- 
onerate the  city  did  not  constitjite  a  misjoinder 
of  causes  of  action ;  plaintiff  not  being  obliged 
to_  determine  legal  questions  involved  at  iiis 
peril. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  511-^7;   D«ic.  Dig.  |  50.*] 

Department  1.  Appeal  from  Superior  Court, 
Pierce  Cotinty;  M.  Jj.  Clifford,  Judge. 

Action  by  P.  J.  Franaioll  against  R.  M. 
Thompson  and  others,  Judgment  for  defend- 
anta,  and  plBintiff  appeals.  Affirmed  In  part 
and  reversed  in  part,  and  remanded  with 
nistructiona. 


•  Loveday,  Kfell^  ft  Mc&^nan;  for  appellant. 
T.  L.  Stiles,  F.  R.  Baker,  and  F.  A.  Latch- 
am,  for  respondent  city  of  Taboma.  E.  R. 
York  and  John  P.  Hartman,  for  respondent 
Empire  State  Surety  Co.  Chas.  W.  Stewart, 
for  respondent  Thompson  &  Langford. 

FULLEETON,  J.  The  appellant  broughj; 
this  action  to  "recover  the  price  of  certain  ce- 
xueut  sold  by  him  to  one  C.  D.  Elmore,  and 
used  in  tbe  construction  of  a  concrete  re- 
taluipg  wall  erected  by  Elmore  aa  a  part  of 
a  street  improvement  in  tbe  city  of  Taeoma. 
To  his  amended  complaint  demurrers  were 
interposed  by  tbe  several  defendants,  whldt 
demurrers  tbe  trial  court  sustained.  Tbf 
appellant  thereupon  elected  to  stand  on  his 
complaint,  when  judgment.  o£  dismissal  and 
for  costs  waa  entered  against  .blm.  The  ulti^ 
mate  question  for  determination,  therefore^ 
ifi.  Does  tbe  amended  comjplaint  state  a  cause 
of  action  against  tbe  respondents,  or  either 
«f  them?  In  substance,  it  is  allied  in  tb« 
complaint  that  tbe  city  of  Taeoma  entered 
Into  a  contract  with  the  reapondents  Thomp- 
son &  Langford,  whereby  Thompson  &  Laug- 
ford  agreed  to  grade  and  othenvlse  Improve 
a  certain  street  of  that  city  according  to 
plans  and  specifications  agreed  apon,  for  a 
consideration  of  $6,075,  and  that  these  re- 
spondents, together  with  the  respondent  tbe 
Empire  State  Surety  Company  entered  into 
the  statutory  bond  with  the  dty  <rf  Taeoma, 
conditioned  among  other  things  to  pay  for 
all  material  that  should  be  used  in  the  con- 
struction of  the  improvement;  that  subse- 
quent thereto  tbe  respondents  Thompaoin  & 
Langford  sublet  the  grading  of  a  part  of  tlie 
street  to  one  C.  D.  Elmore ;  that  after  the 
contract  had  been  sublet,  the  dty  of  Taooma, 
by  its  commissioner  of  public  works,  made  a 
change  in  the  original  platm  and  Bi)eclflca> 
tlons  under  which  (he  work  Was  t*  be  ex- 
ecuted by  substituting  a  concrete  retalnluK 
wall  for  a  wall  of  cedar  crlbbli^  provided 
for  in  the  original'  specifications,  without  tak- 
ing an  additional  bond  to  coyer  the  cost  of 
making  the  change;  that  thereafter,  and 
between  June  26,  19OT,  and  August  6,  1007, 
the  appellant  sold  and  delivered  to  ElmorA 
620  barrels  of  cement  of  tbe  reasonable  value 
of  $1,660.08,  to  be  used  in,  and  which  were 
actuall/  used  in,  the  construction  of  tbe 
substituted  concrete  wall;  that  the  cement 
was  not  paid  for,  and  prior  to  30  day*  after 
the  work  performed  by  the  contractor  had 
been  accepted  1)^  the  city,  the  appellant  serv- 
ed a  notice  in  writing  upon  the  city,  notify^ 
ing  it  that  it  had  a  dnim  in  'the  sum  of 
?1,660.08  against  the  contractors  for  the 
amount  so  furnished;  that  before  commen- 
cing his  action  he  demanded  of  tbe  respond- 
ents, and  each  of  them,  payment  for  the  ce- 
ment sold  the  contractor,  but  payment  was 
refused. 


•For  otlier  cases  «••  same  toplo  and  (*cU<n  NUMBBR  la  Deo.  *  Aiii.'I>lss.lMn  t«.dato,  *  A^porte?  IndaMt 
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The  demurrer  of  tbe  xespondenta  Tbomp- 
gon  &  Langford  and  tbe  respondent  the  Em- 
pire Surety  Ck>nipa.ny  was  suBtained  by  the 
court,  on  the  ground  that  tbe  change  made 
In  the  plans  and  spedflcatlona  for  tbe  Im- 
provement of  the  street  by  which  a  concrete 
retaining  wall  was  substituted  for  a  retain- 
ing wall  of  cedar  cribbing  was  such  a  rad- 
ical variance  In  the  terms  and  conditions  of 
the  contract  as  to  relieve  the  bondsmen  of  the 
obligation  to  pay  for  the  material  used  In  the 
substituted  walL  Tbe  demurrer  of  the  city 
was  sustained,  on  tbe  ground  that  two  caus- 
es of  action  liad  been  Improperly  united  In 
the  complaint  The  ruling  of  tbe  court  on 
tbe  demurrers  of  Thompson  ft  Langford  and 
the  Empire  State  Surety  Company  is  thought 
to  be  erroneous  under  the  authority  of  the 
case  of  Oriffith  ▼.  Bundle,  2S  Wash.  463,  63 
Pac.  199,  66  li.  B.  A.  881.  But  that  case  Is 
not  authority  for  the  principle  that  no  change 
In  a  contract  for  a  pnbHc  improvement  can 
relieve  from  liability  the  i)ersonB  who  have 
executed  the  statutory  bond  conditioned  for 
the  payment  of  materials  used  in  making  the 
improvement  On  the  contrary,  the  rule  still 
iB  that  where  a  bond  Is  executed  to  secure 
the  cost  of  tbe  performance  of  a  particular 
work,  tbe  bondsmen  cannot  be  held  for  the 
cost  of  performing  an  entirely  different  work. 
Slight  or  Iminaterial  changes  in  a  contract 
of  this  kind,  of  course,  do  not  affect  tbe 
liability  of  the  bondsmen,  but  a  radical 
(Aange,  such  as  tbe  Bubstltation  of  an  en- 
tirely different  thing  for  the  thing  contract- 
ed for,  will  work  that  result.  In  this  case 
tbe  complaint  shows  in  detail  tbe  changes 
made  in  tbe  character  of  the  work.  It  ap- 
pears therefrom  that  tbe  change  was  rad- 
ical; that  It  substituted  on  expensive  bulk- 
bead  for  one  that  was  comparatively  cheap, 
and  it  is  Impossible  to  say  at  this  time, 
whether  there  would  have  been  a  deficiency 
at  all  bad  the  city  adhered  to  tbe  plans 
and  specifications  adopted  at  tbe  time  the 
bond  was  givm.  Since  neither  Thompson  & 
Langford  nor  the  Empire  State  Surety  Com- 
pany were  liable  to  the  appellant  for  tbe 
materials  furBisbed  by  hlxn,  other  than  such 
liability  as  tbe  bond  created,  it  follows  that 
their  demurrers  were  rightly  sustained  by 
the  court 

The  demurrer  of  tbe  city  we  think  should 
have  been  overruled.  By  the  terms  of  the 
statute  (Pierce's  Code,  H  6121-6123  [Ballin- 
ger's  Ann.  Codes  &  St  H  5925,  5926])  the  city, 
on  letting  a  contract  for  the  grading  of  one 
of  its  streets,  is  obligated  to  take  a  bond 
from  the  contractor  to  pay  tbe  materialmen 
wbo  furnish  material  for  use  in  the  making 
of  the  improvement  under  the  penalty  of  it- 
self becoming  liable  for  the  cost  of  the  ma- 
terials so  furnished.  In  the  Instant  case,  in 
so  far  as  this  concrete  wall  is  concerned,  tbe 
city  stands  in  the  position  of  having  failed 
to  require  a  bond  to  be  furnished,  as  it  suf- 
fered such  a  radical  change  to  be  made  in 
the  original  plans  as  to  rdieve  tbe  bondsmen 


of  their  obligation  to  pay  the  costs  of  con- 
struction under  those  plans,  and  failed  to 
take  a  bond  to  cover  the  additional  liability 
created  by  the  change  of  plans.  We  are 
aware  that  tbe  city  contends  that  the  com- 
missioner of  public  works  had  no  authority 
to  allow  a  change  in  the  plan  of  construc- 
tion, and  that  as  a  consequence  bis  acts  in 
that  regard  are  not  binding  on  the  city,  and 
create  no  additional  liability  on  its  part 
But  an  inspection  of  the  specifications  wbidi 
are  set  out  in  the  complaint  show  that  the 
commissioner  bad  general  powers  of  super- 
vision ;  that  he  was  the  pers<m  to  whom  the 
letting  of  the  contract  was  intrusted,  tbe  i)er- 
son  who  bad  power  to  accept  or  reject  bids 
for  tbe  work,  and  the  person  with  whom  the 
surety  bonds  must  be  filed  and  approved,  and 
the  person  who  must  finally  approve  tbe 
work.  Moreover,  the  work  was  completed 
and  a(ieepted  by  the  city  according  to  the 
change  in  the  plans,  and  clearly  it  is  estop- 
ped to  contend  that  the  change  was  not  au- 
thorized. Nor  Is  the  right  of  tbe  material- 
man to  bold  tbe  city  affected  by  tbe  fact 
that  the  cost  of  the  improvement  was  to  be 
paid  by  assessments  upon  the  abutting  prop- 
erty. The  city  became  liable  by  its  neglect 
to  comply  with  the  terms  of  a  statute  intend- 
ed to  protect  materialmen,  and  this  liability 
cannot  be  affected  by  the  manner  in  which 
It  proposed  to  raise  funds  with  which  to  pay 
the  general  cost  of  the  Improvement 

Tbe  claim  that  there  was  a  misjoinder  of 
causes  of  action  is  also  untenable.  In  this 
state  tbe  proper  way  to  state  a  cause  of  ac- 
tion is  to  set  forth  in  tbe  complaint  In  plain 
and  concise  language,  tbe  facts  giving  rise 
to  the  action;  and,  when  this  is  done,  the 
complaint  is  Judged  by  the  facts  pleaded,  and 
not  by  any  technical  rule  obtaining  under 
the  common  law.  The  fact  that  other  de- 
fendants were  brought  in  and  sought  to  be 
held  on  a  theory  that  would  exonerate  tbe 
city  does  not  affect  the  result  The  com* 
plalnant  had  tbe  right  to  make  parties  de- 
fendant all  persons  connected  with  the  con- 
tract whom  be  conceived  to  be  liable,  set 
forth  in  his  complaint  tbe  facts  which  con- 
stituted bis  cause  of  action,  and  take  tbe 
Judgment  of  the  court  on  tbe  liability  of  tbe 
several  defendants,  even  though  a  ruling 
holding  one  liable  must  of  necessity  exoner- 
ate the  others.  Tbe  plaintiff  was  not  oldi- 
gated  to  determine  tbe  legal  questions  Involve 
ed  at  bis  perlL  Be  bad  tbe  right  to  set  out 
tbe  facts  and  submit  the  legal  questions  to 
the  Judgment  of  tbe  court 

Tbe  Judgment  appealed  from  Is  aiHrmed  as 
to  all  tbe  req>ondents  other  than  the  dtj 
of  Tacoma;  as  to  the  city  of  Tacoma  the 
Judgment  is  reversed,  ai^d  tbe  cause  remand- 
ed, with  instructions  to  reinstate  tbe  same> 
and  require  tbe  respondent  city  to  answer  to 
tbe  merits  of  the  complaint 

BUDKIN,  C.  J.,  and  MOBBIS,  CHAD- 
WICK,  and  GOSE.  JJ.,  concur. 
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COTTONWOOD  DITCH  CO.  t.  THOM. 
(Suprane  Conrt  of  Montana.    Oct.  11,  1900.) 
Waikbs  aitd  Watke  Ooubsu  (i  2S*)—8rAT- 

VTKB. 

Riehta  acquired  under  Rev.  St  U.  S.  } 
2339  (U.  S.  Oomp.  St  1901.  p.  1437),  provid- 
ing tliat  when  by  prioritr  of  possession  rights 
to  the  use  of  water  for  agricultural  purposes 
have  vested,  the  owner  thereof  shall  be  protect- 
ed, and  confirming  the  right  of  way  for  the  con- 
stmction  of  ditches,  etc.,  were  not  forfeited  by 
failure  to  comply  with  Act  March  3,  1891  (U.  S. 
Comp.  St.  1901,  p.  1570,  {  2477)  {{  18,  20, 
giantiag  the  right  of  way  to  canal  and  ditch 
companies  for  irrigation  purposes. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Couisea,  Cent  Dig.  (  21;  Dec.  Dig.  I 
82.*] 

On  rehearing.  Former  decision  (101  Pac. 
82!S)  adhered  to. 

W.  8.  Hyde,  Harry  C.  Orovee,  and  Walsh 
ft  Nolan,  for  appellant  Geo.  W.  Pierson,  for 
respondent 

SMITH,  J.  After  tbe  decision  on  appeal 
In  tbla  case.  May  14,  1909,  counsel  for  the 
appellant  filed  a  motion  for  a  rehearing,  call- 
ing the  attention  of  the  ootirt,  for  the  first 
time,  to  an  act  of  Congress  dated  March  3, 
1891  (see  section  2477,  U.  S.  Compu  St  1901, 
p.  1570),  sections  18,  19,  and  20  of  which  act 
read  as  follows: 

"Sec.  la  That  the  right  of  way  through 
the  public  lands  and  reservations  of  the 
United  States  is  hereby  granted  to  any  canal 
or  ditch  company  formed  for  the  purpose  of 
Irrigation  and  duly  organized  under  the  laws 
of  any  state  or  territory,  which  shall  hare 
filed,  or  may  hereafter  file,  with  the  Secre- 
tary of  the  Interior  a  copy  of  its  articles. of 
Incorporation,  and  dne  proofs  of  its  organi- 
zation under  the  same,  to  the  extent  of  the 
ground  occupied  by  the  water  of  the  reservoir 
and  of  ttie  canal  and  its  laterals,  and  fifty 
feet  on  each  side  of  the  marginal  limits  there- 
of;  also  the  right  to  take,  from  tiie  public 
lands  adjacent  to  the  line  of  the  canal  or 
ditch,  material,  eart(i,  and  stone  neceeaary 
for  the  construction  of  such  canal  or  ditch: 
Provided,  that  no  such  right  of  way  shall  be 
so  located  as  to  Interfere  with  the  proper 
occupation  by  tbe  government  of  any  such 
reservation,  and  ail  maps  of  location  shall  be 
subject  to  the  approval  of  the  department  of 
the  government  having  Jurisdictioa  of  such 
reservation,  and  the  privilege  herein  granted 
shall  not  be  construed  to  interfere  with  tbe 
control  of  water  for  irrigation  and  other  pur- 
poses under  authority  of  the  respective  states 
or  territories.  ' 

"Sec.  19.  That  any  canal  or  ditch  company 
desiring  to  secure  the  benefits  of  this  act 
Shall,  within  twelve  months  after  the  loca- 
tion of  ten  miles  of  Its  canal,  if  the  same  be 
upon  surreyed  lands,  and  if  upon  unaurveyed 
lands,  within  twelve  months  after  the  survey 
thereof  by  the  United  States,  file  with  the 


register  of  the  land  office  for  the  district 
where  such  land  Is  located  a  map  of  its  canal 
Or  ditch  and  reservoir;  and  upon  the  approval 
thereof  by  fhe  Secretary  of  the  Interior  the 
same  shall  be  noted  upon  the  plats  in  said  of- 
fice, and  thereafter  all  such  lands  over  which 
such  rights  of  way  shall  pass  shall  be  dis- 
posed of  subject  to  such  right  of  way.  When- 
ever any  person  or  corporation,  in  the  con- 
struction  of  any  canal,  ditch,  or  reservoir,  in- 
jures or  damages  the  possession  of  any  setp 
tier  on  the  public  domain,  the  party  commit- 
ting such  Injury  or  damage  shall  be  liable  to 
tbe  party  injured  .for  such  injury  or  damage. 

"Sec.  20.  That  the  provisions  of  this  act 
shall  apply  to  all  canals,  ditches,  or  reservoirs, 
heretofore  or  hereafter  constructed,  whether 
constructed  by  corporations.  Individuals,  or  as- 
sociation of  Individuals,  on  the  filing  of  the 
eertlficataa  and  maps  herein  provided  for.  If 
such  ditch,  canal,  or  reservoir,  has  been  or 
shall  be  constructed  by  an  individual  or  aasor 
elation  of  Individuals,  It  shall  be  sufficient  for 
such  individual  or  association  of  Individuals 
to  file  with  the  Secretary  of  the  Interior,  and 
with  tbe  register  of  tbe  land  office  where  said 
land  is  located,  a  map  of  the  line  of  such 
canal,  ditch,  or  reservoir,  as  In  case  of  a  cor- 
poration, with  the  name  of  the  individual 
owner  I  or  owners  thereof,  togetb^.  with  the 
ortlclea  of  association,  if  any  there  be.  Platg 
heretofore  filed  shall  have  the  benefits  of  this 
act  from  the  date  of  their  filing:,  as  though 
filed  under  It:  Provided,  that  if  any  section 
of  said  canal,  or  ditch,  shall  not  be  complet- 
ed within  five  yeara  after  the  location  of  asid 
section,  the  rights  bbreln  grata  ted  iffiall  b^ 
forfeited  as  to  any  uncompleted  section  Of 
said  canal,  ditch,  or  reservoir,  to  tbe  extent 
that  tbe  same  Is  qot  completed  at  the  date 
of  the  forfeiture." 

A  rehearing  was  granted  and  the  cause 
has  been  reargual.  The  contention  of  the 
appellant  now  Is  tiiat,  having  failed. to  com- 
ply with  the  provisions  of  the  act  of  1891, 
tbe  respondent  and  its  predecjeissors'  aCxjulred 
no  right  of  way  for  their  ditch  across  the 
land  in  question,  for  the  reason  that,  before 
water  was  actually  conveyed  through  th* 
ditch,  the  homestead  rights  of  appellant  hkd 
attached.  The  respondent  argues  (1)  that  the 
act  of  1891  has  no  reference  to  smaU. enter- 
prises like  the  construction  of  its  ditctt,  iwbtcb 
Is  only  seven  miles  long ;  and  (2)  that  a  fail- 
ure to  comply  with  the  provisions  of  the  act 
of  1891  cannot  be  taken  advantage  of  by  a 
private  person,  but  la  a  matter  which. cout 
cems  the  federal  government  alone.  A  hls^ 
tory  of  the  causes  which  impelled  the  passage 
by  tbe  Congress  of  the  act  of  1891  .would 
doubtless  throw  considerable  light  upon  the 
question  of  the  proper  construction  to  be 
placed  upon  that  piece  of  legislation,  but 
we  do  not  deem  it  necessary  to  make  the  In^ 
vestlgatlon.    We  are  still  of  opinion  that  sec- 
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tlon  2338,  n.  S.  Coiup/  St.  1901,  granted  a 
right  of  way  for  the  construction  of  ditches 
across  the  public  domain,  and  that. the  re- 
spondent's rights,  acquired  by  virtue  thereof, 
were  not  forfeited  by  a  failure  to  comply 
with  the  provisions  of  the  act  of  1801. 

We,  therefore,  adhere  to  our  orlgluai  de- 
cision. 

BRANTLT,   C.  J.,  and   HOLLOWAir,  J., 
concur. 


STATE  ex  rel.  BARNES,  Atty.  Gen.,  ▼.  SEC- 
OND DISTKIOT  COURT  et  al. 
.     (Supreme  Court  of  Utah.    Sept.  IT,  1909.) 

1.  Mandamus  (8  61*)  —  Cobbectino  Rxcobds 

OF  CouBT— Remedy. 

Mandamus  doea  not  He  to  compel  the  dis- 
trict court  to  correct  its  records  redting  the 
xranting  of  a  motion  by  the  district  attorney  to 
dismiss  a  criminal  action  and  discharging  ac- 
cused from  custody,  so  as  to  recite  that  merely 
the  informatioo,  not  the  action,  was  dismisaed, 
for  under  Comp.  Laws  1907,  §  5068,  the  court, 
on  its  own  motion  or  on  the  motion  of  the  dis- 
trict attorney,  and  in  furtherance  of  justice, 
may  order  th»  dismissal  of  an  action,  nor 
does  mandamus  lie  to  iaquife  into  the  qnestion 
whether  in  furtherance  of  justice  the  order  of 
dismissal  should  have  been  granted. 

[fed:  Note.— iTor  other  cases,  see  Manfibmiis, 
Gent  Dig.  §§  122-126!  Dec.  Dig.  {  61.*] 
a  ManDAMTS  (S  4»*)— JtJDIOlAI-  Pbocbediros 

~Dl6iaSaAI/~-RBMEDT. 

Where  a  coort  without  authority  refuses 
jurisdiction  and  dismisses  an  action,  mandamus 
lies  to  coinpel  it  to  reinstate  it,  and  to  proceed 
wtth  it 

'.  (8Sd;  Note. — ^E!or  other  cases,  see  Mandamns, 
Cent  Dig.  §S  88,  89-;   Dec.  Dig.  i  43.»1 

8.  IRDIOTMBNT  .  AWO    INPOBMATION    (J    41*)    — 

Pbeuiomabt.  pBocEKDiiias  —  Nbcessitt  of 

X^XAICINATION. 

'  The'  dismAissal  of  a  criminal  action!  and  the 
discharge  of  accused  from  custody  after  the  fil- 
ing by  the  district  attorney  of  an  information 
as  provided  by  statute,  requiring  the  filing  of 
an  information  within  a  specified  time  after  ae- 
onsed  has  been  examined  a&d  committed  by  the 
magistrate,  etc.,  terminates,  the  action,  and  a 
new  information  without  a  new  preliminary  ex- 
amination cannot  be  filed,  though  a  new  in- 
formation without  a  new  preliminary  examina- 
tion nlay  be-  filed  after  the  dismissal  of  the  orig- 
inal information. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  f  41;*  Criminal 
Lav;  Cent  Dig.  H  468^65.] 

4.  iKDIOnCENT    AWD    INFOBMATION    (J    41*)  — 

FiuNO  or  iNPOBHATieN— Ween  autbob* 

JZEU. 

.An  information  cannot  properly  exist  with- 
out a  preliminary  examination,  but  the  record 
of  a  preliminary  examination  is  distinct  from 
the  ■  information,  and  ezistB  after  the  informa- 
tion is  destroyed. 

[£!d.  Note.— For  other  cases,  see  Indictment 
and  information,  Dec.  Dig.  I  41;*  Criminal 
Liw,Cent  Dig.  !$  463-4G5.] 

5.  INDICTMEWT    AND    iNFOBMATtON    (|    161*)   — 

Amendments  to  lyFoBMATiON. 

Oonlp.  Lews  190T,  i  4691.,  providing  that 
an  information  may  be  amended  in  matte.r  of 
substance  or  form  before  accused  pleads,  and 
the  information  may  be  amended  thereafter  as 


to  all  matters  of  form  at  the  discretion  of  the 
court,  prohibits  the  amendment  of  an  informa- 
tion in  matter  of  substance  after  accused  has 
pleaded.' 

[Ed.  Note.— For  otlter  cases,  see  Indictment 
and  Information,  Cent  Dig.  K  516-523;  Dec. 
Dig.  i  161.*] 

6.  Indictment  akd  Infobmation  (8  41*)  — 

PBEMMINABY    PBOCEEDINGS  —  NECEaSITY    OF 

Examination. 

Where  the  court  has  denied  an  amendment 
in  matter  of  substance  after  plea,  the  district 
attorney  may  not  dismiss  the  information  defect- 
ive in  substance,  and  then  file  a  new  information 
without  a  new  preliminary  examination. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  8  41  ;*  Criminal 
Law,  Cent.  Dig.  88  463-465.] 

7.  Statutes  (8  181*) — Constbuction— Legib- 
lative  Intent. 

As  the  LegifllatnTS  mast  be  understood  to 
mean  what  it  has  plainly  expressed  in  a  stat- 
ute, the  court  must  give  the  statute  such  effect, 
and  not  set  H  aside  or  evade  its  operation  by 
an   unreasonable  constroction. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  88  25»-263;    Dee.  Dig.  8  181.*] 

8.  Indictment  and   Infobmation  (8  45*)  — 
PiLiNO  ofF  New  Information. 

Under  Comp.  Laws  1907,  8  4783,  pe^mS^ 
ting  a  new  inionnation  on  the  direction  of 
the  court  when  a  demurrer  iuis  l>een  sustained 
to  the  information,  etc.,  a  new  information  may 
be  filed  on  the  sustaining  of  a  demurrer  to  the 
infonuatioD,  where  the  court  so  directs,  because 
in  its  judgment  the  defects  in  form  or  sub- 
stance may  be  cured  in  a  new  information,  but 
as  a  demurrer  to  an  Information  and  the  ruling 
thereon  precedes  the  plea  of  accused,  this  sec- 
tion does  not  permit  the  filing  of  a  new  in- 
formation on  the  dismissal  of  the  action,  and 
the  discharge  of  accused  after  the  plea.f 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |  156 ;  Dec.  Dig.  8 
45.*] 

9.  Iitdictmbnt  and  Infobmation  (8  45*)  — 

FlUNO  OF  New  iNFOBMATtOtf. 

Comp.  Laws  1907,  8  4793,  providing  that 
an  acquittal  on  the  ground  of  variance  between 
the  information  abd  the  proof  is  not  an  acquit- 
tal of  the  offense,  does  not  authorize  the  filing 
of  a  new  information  after  the  dismissal  of  the 
action  and  the  discharge- of  accused  after  plea, 
since  section  4694  forbids  amendment  of  an 
information  in  matters  of  substance  after  plea. 
[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  8  156;  Dec.  Dig. 
8  45.*] 

Mandamus  by  the  state,  on  the  relation  of 
A.  R.  Barnes,  Attorney  General,  against  the 
second  district  court  and  the  Judge  tiiere- 
of,  to  compel  the  conrt  to  correct  its  record, 
to  vacate  an  order  striking  an  Information 
from  the  files,  and  to  reinstate  it,  and  to.  fix 
a  day  for  the  arraignment  of  defendants. 
Demurrer  to  the  petition  sustained,  and  writ 
denied. 

N.  J.  Harris,  for  plaintiff.  Halverson  & 
Pratt,  for  defendants. 


8TRAUP,  C.  J.  This  la  a  proceeding  pray- 
ing for  a  writ  of  mandate.  In  the  petition 
it  18  alleged  that  R.  E.  Bramlet,  B.  P.  Mc- 
Oulre,  and  John  K.  Garrett,  having  been 
held  by   a   committing   magistrate  to   an- 
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8wer  In  the  district  court  of  Weber  county 
t<yt  the  crime  of  robbery,  were  informed 
against  for  sncfa  otFense  by  the  district  at- 
torney of  that  district  Throngh  inadvertence 
the  district  attorney  neglected  to  charge  ven- 
ue  In  the  Information.  After  the  defendants 
bad  been  arraigned,  and  bad  entered  their 
pleas  of  not  gnllty,  the  district  attorney  ask- 
ed leave  to  amend  the  Information  by  al- 
leging venae.  The  court,  upon  the  defend- 
ants' objection,  declined  the  amendment 
The  district  attorney,  recognizing  that  the 
information  was  fatally  defective,  and  the 
coort  refusing  to  allow  the  amendment,  then 
moved  th^  court  "to  dismiss — ^to  qnaah — ^the 
information  and  set  It  aside."  Counsel  for 
the  defendants  then  said:  "And  discharge 
the  defendants,  I  suppose?  That  will  be  the 
order,  I  take  it?"  The  district  attorney  re- 
plied, "I  Intend  to  file  an  information  in 
the  same  matter,"  and,  if  the  defendants 
"are  discharged,  I  will  ask  for  a  bench  war- 
rant that  they  be  required  to  appear  and 
plead."  The  court  said:  "To  what?'  The 
district  attorney  answM«d:  "To  the  Informa- 
tion which  I  shall  file."  The  court  said: 
"Yon  may  file  an  information  if  you  desire" 
Cotmsel  for  the  def^tdants  then  observed: 
"Bat  as  to  this  case  the  Information  that 
has  been  read  to  them,  and  to  which  they 
plead,  I  understand  Is  dismissed,  and,  of 
course,  you  wlU  be  discharging  them.  As 
to  future  proceedings,  that  is  for  counsel, 
and  I  do  not  know  that  I  have  any  authority, 
if  the  district  attorney  flies  an  information, 
to  appear — ^they  may  hire  somebody  else." 
To  this  the  district  attorney  replied:  "If  that 
Is  the  view  that  counsel  take,  end  the  court 
takes  that  view  of  It,  that  they  are  discharg- 
ed and  the  bondsmen  released,  of  course 
when  I  file  an  information  I  will  ask  the 
court  to  issue  a  bench  warrant  that  they 
may  be  brought  in  for  arraignment  and 
plead."  The  Court:  "At  any  i^tc,  I  under- 
stand you  are  now  moving  for  a  dismissal 
of  the  action."  To  tills  the  district  attorney 
said,  "Yes."  The  Court:  "Then  it  may  be 
dismissed."  As  counsel  for  defendants  was 
leaving  th»  courtroom  the  district  attor- 
ney, addressing  the  court  said:  "I  now  de- 
sire to  file  an  information  charging  the  de- 
fendants with  the  crime  of  robbery."  The 
Court:  "I  think  I  will  permit  the  informa- 
tion to  be  filed."  The  district  attorney 
thereupon  Immediately  filed  an  information 
in  the  same  language  as  the  first  information 
except  the  added  averments  of  venue.  The 
court  thereupon  caused  the  following  ord» 
(»  Judgment  to  be  made  and  entered  of  rec- 
ord: "On  this  day  comes  the  district  attor- 
ney, and  moves  that  this  action  be  dismiss- 
ed, which  is  by  the  court  granted,  and  the 
action  is  accordingly  dismissed,  and  the  de- 
fendants discharged  from  custody.  Subse- 
quently on  this  day  the  district  attorney  pre- 
sents and  has  filed  In  open  court  a  new  in- 
formation charging  said  defendants  with  the 
crime  of  robbery,  and'aslca  the  court  that  a 


bench  warrant  issue  fop  the  arrest  of  the 
defendants  herein,  but  the  court  being  doubt- 
ful of  its  Jurisdiction  to  issue  said  warrant 
reserves  its  decision  upon  the  question."  On 
the  following  day  the  court  made  an  order 
denying  the  request  for  a  bench  warrant 
One  week  thereafter  the  district  attorney 
moved  the  court  to  set  a  day  for  the  arraign- 
ment of  the  defendants  on  the  second  or  new 
Information.  The  court  set  a  day  for  the 
hearing  of  the  motion.  On  that  day  the  de- 
fendants and  their  counsel  failed  to  appear, 
whereupon  the  court  fixed  a  day  for  the  ai> 
ralgnment  Thereafter  the  defendants  and 
their  counsel  appeared  and  moved  the  court 
to  set  aside  the  order  requiring  the  de- 
fendants to  80  appear,  and  further  moved  the 
court  to  strike  from  the  files  the  second  or 
new  information,  upon  the  grounds  that  the 
action  upon  which  the  defendants  had  been 
regularly  bound  over,  and  In  which  the  'in- 
formation had  been  filed,  and  to  which  they 
had  pleaded,  had  been  dismissed;  that  there 
was  no  preliminary -examination  upon'Whi<^ 
the  second  information  could  property  be 
based;  that  no  process  was  Issued  nequlr- 
ing  the  iNresenee  of  the  defendants;  and 
that  the  court  was  without  Jurladtetlon  to 
further  proceed  with  the  case. .  The  court 
d«iied  the  motion  of  the  district  attorney 
requiring  the  def^daOts  who  were  in  court 
to  be  arraigned  and  plead  to  the  new  infor- 
mation, and  granted  the  defendants'  motlOB, 
upon  the  ground  that  ttte  action  was .  dis- 
missed, and  the  defendants  discharged  from 
custody  before  the  second  information  was 
filed.  Thereafter  the  district  attorney,  upon 
notice  to  the  defendants'  counsel,  moved  the 
court  to  am«nd  the.  reeords  of  the  court 
theretofore  made,  so  as  to  read  that  the  in- 
formation was  dlsulsqed,  and  aob  that  the 
action  was  dismissed  and  the  defendants 
dischuged.  Upon  a  hearing  had  this  mo- 
tion was  also  denied.  It  is  further  alleged 
that  the  court  refused  to  issue  a  bench  war- 
rant for  the  arrest  and  apitearance  of  the 
defendants,  or  to  fix  a  day  for  theto'  ar- 
raignment or  to  further  proceed  with  the 
case.  Upon  the  foregoing  allegations  tp» 
district  attorney  has  applied  to  this  court 
for  a  writ  of  mandate  to  compel  the  court 
to  correct  or  amend  the  recoird  In  the  par- 
ticular referred  to;  to  vacate  the  order 
striking  the  second  Information  from  the 
files  and  to  reinstate  it;  to  fix  a  .day  for  the 
arraignment  of  the  defendants  on  the  second 
or  new  informatian,  and  "to  proceed  with 
the  trial  of  said  action  against  the  defend- 
ants in  the  regular  manner  and  as  provided 
by  law."  To  the  petition  so  filed  by:  the 
district  attorney  the  Judge  of  the  district 
court  has  filed  a  general  demnrrer. 

Of  course  mandamus  will  not  lie  to  cor- 
rect the  records  of  the  district  court  as 
prayer  for.  Where  a  court  without  authority 
refused  Jurisdiction  and  dismissed  an.  action, 
mandamus  will  lie  to  compel  him  to  reinstate 
it  and  to  proceed  with  It    But  section  5068, 
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Comp.  Laws  1907,  confers  upon  tbe  court 
the  power,  on  bis  own  motion,  or  on  tbe 
application  of  the  district  attorney,  and  In 
furtherance  of  justice,  to  order  "an  action. 
Information  or  indictment  to  be  dismissed." 
It  was  within  the  power  of  tbe  court, 
upon  the  motion  of  tbe  district  attorney,  to 
dismiss  the  action,  and  to  discharge  tbe  de- 
fendants, as  recited  In  tbe  order  or  judg- 
ment of  dismissal  made  and  entered  by  the 
court.  Whether,  In  furtherance  of  justice, 
such  an  order  ought  to  have  been  made  un- 
der all  tbe  circumstances  Is  another  thing. 
But  mandamus  will  not  lie  to  inquire  Into 
that.  The  district  attorney,  however.  In- 
sists that  though  the  order  and  judgment  of 
dismissal  and  discbarge  as  made  and  en- 
tered by  the  district  court  shall  stand,  never- 
theless, tbe  first  information  being  a  nullity, 
he  bad  the  right  to  file  a  new  or  second  In- 
formation upon  the  preliminary  examination, 
and  upon  the  records  thereof  already  bad 
and  transmitted  to  the  district  court  by  the 
committing  magistrate,  and  upon  which  tbe 
first  information  was  founded,  without  leave 
or  Intervention  of  the  court,  and  that  upon 
a  presentation  of  such  new  information  It 
was  the  legal  duty  of  tbe  court  to  entertain 
it,  and  to  proceed  with  tbe  case  as  though 
It  had  been  the  first  information  filed  In  the 
case.  In  support  of  such  a  contention  it 
Is  argued  that  tbe  commitment  proceedings 
and  the  transmission  of  tbe  records  thereof 
to  the  district  court  were  no  part  of  tbe 
iM^lon  pending  In  the  district  court,  and 
that  the  first  Information  which  waa  filed, 
and  the  subsequent  proceedings  had  In  re- 
spect thereof,  constituted  the  action  In  tbe 
district  court;  and  hence,  when  the  dis- 
trict court  dismissed  the  action  and  discharg- 
ed tbe  defendants,  It  was  In  effect  but  a 
dismissal  of  tbe  Information. 

We  cannot  agree  with  the  district  attorney 
'that  a  dismissal  of  an  action  and  a  dis- 
charge of  the  defendant  is  synonymous  with, 
and  amounts  to  no  more  than,  a  dismissal 
of  an  Information.  True,  such  a  dismissal 
and  discharge  might  not  be  a  bar  to  another 
prosecution  for  the  same  offense.  But  that 
Is  another  thing.  When  the  action  was  dis- 
missed, and  the  defendants  discharged  and 
sent  out  of  court,  that  put  an  end  to  that 
controversy.  Whether  such  a  proceeding 
constitutes  a  bar  to  another  prosecution  for 
tbe  same  offense  is  another  matter.  Tbe 
statute  requires  tbe  district  attorney  to  file 
an  Information  within  90  days  after  the  de- 
fendant has  been  examined  and  committed 
by  the  magistrate.  It  further  provides  that 
If  the  district  attorney  determines  that  an 
Information  oiight  not  to  be  filed,  be  shall 
subscribe,  and  file  a  statement  in  writing, 
setting  forth  his  reasons  for  not  filing  an 
information.  If  the  court  Is  not  satisfied 
with  such  statement,  he  shall  direct  and 
require  'the  district  attorney  to  file  an  in- 
formation.   If  no  such  information  Is  direct- 


ed by  the  court,  tbe  defendant  shall  be  dis- 
charged, and  his  bail  exonerated.  If  the 
position  of  the  district  attorney  Is  correct 
that  there  Is  no  action  pending  before  tbe 
district  court  until  an  Information  is  filed. 
It  Is  somewhat  difficult  to  perceive  the  pow- 
er of  the  court  to  discharge  the  defendant 
and  exonerate  his  ball,  or  to  take  any  ac- 
tion In  the  premises  without  the  filing  of  an 
Information.  It  Is  not  tbe  information  alone 
which  talces  the  place  of  proceedings  by  in- 
dictment. It  Is  tbe  preliminary  examination 
held  by  the  committing  magistrate,  and  tbe 
Information  filed  by  the  district  attorney. 
Except  by  Indictment,  the  defendant  cannot 
be  prosecuted  In  the  district  court  for  the 
commission  of  an  (rfCeuse  without  a  prelimi- 
nary examination,  nor  without  the  filing  of 
an  information.  In  such  case  both  are  ini- 
tial and  essential  steps.  While  It  may  be 
said  that  a  prosecution  has  not  been  com- 
menced in  tbe  district  court  until  an  in- 
formation  has  been  filed,  still  tbe  prelimi- 
nary examination  is  just  as  initial  and  essen- 
tial to  the  commencement  of  an  action  in 
the  district  court  as  Is  the  filing  of  an  in- 
formation. An  Information  cannot  properly 
exist  without  a  preliminary  examination, 
but  the  record  of  a  prt^iminaiy  examina- 
tion is  entirely  distinct  from  tbe  informa- 
tion, and  can  and  does  exist  after  tbe  In- 
formation is  destroyed.  Tbe  setting  aside 
or  the  dismissal  of  the  information  does 
not  affect  the  preliminary  examination.  But 
when  the  action  Is  dismissed,  and  the  de- 
fendant discharged  from  custody,  and  per- 
mitted to  go  without  day,  and  his  bail  ex- 
onerated, tbe  whole  controversy  is  put  at 
an  end,  and  the  cause  carried  out  of  court 
There  Is  still  another  reason  why  we 
think  tbe  district  attorney  was  not  entitled 
to  file  the  second  Information  under  all  the 
circumstances.  Section  4694  of  the  statute 
provides:  "Aa  Information  may  be  amend- 
ed in  matter  of  substance  or  form  at  any 
time  before  tbe  defendant  pleads,  without 
leave  of  court.  Tbe  Information  may  be 
amended  at  any  time  thereafter  and  on  tbe 
trial  as  to  all  matters  of  form,'  at  the  dis- 
cretion of  the  court,  where  the  same  can  be 
done  without  prejudice  to  the  rights  of  the 
defendant.  No  amendment  must  cause  any 
delay  of  tbe  trial  unless  for  good  cause  shown 
by  affidavit"  The  first  Information,  failing 
to  allege  venue,  undoubtedly  was  defective 
In  matters  of  substance.  The  defendants 
bad  been  arraigned  thereon  and  their  plea 
taken  before  leave  was  asked  to  amend  the 
Information.  The  court  evidently  denied  tbe 
application  to  amend  upon  tbe  theory  that 
tbe  court,  because  of  the  statute,  was  then 
without  authority  to  allow  It  Such  seems 
to  be  the  plain  reading  of  the  statute.  Aft- 
er tbe  amendment  was  denied,  to  then  per- 
mit the  district  attorney  to  dismiss  the 
Information,  defective  In  substance,  and  to 
substitute  and  file  a  new  Information  In  the 
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same  canse,  curing  such  defect.  Is  la  effect 
but  to  permit  an  amendment  of  the  first 
information.  Such  a  method  would  Indirect- 
ly accomplish  a  purpose  directly  forbidden 
by  the  statute.  And  to  hold  that  the  oourt, 
after  the  defendants'  plea,  was  without 
authority  to  permit  an  Information  to  be 
amended  In  matters  of  substance,  and  then 
allow  the  district  attorney,  without  leave  or 
Intervention  of  the  court,  to  dismiss  the  de- 
fective information,  and  file  a  new  one  In 
the  sanoe  cause  curing  such  defect,  is  to 
render  the  provisions  of  the  statute  nuga- 
tory. It  is  useless  to  discuss  the  question 
as  to  the  purpose  or  utility  of  such  a  stat- 
ute. The  Legislature  must  be  understood 
to  mean  what  it  has  plainly  expressed.  It 
Is  our  duty  to  give  the  statute  such  effect, 
and  not  to  set  It  aside  or  evade  Its  opera- 
tion by  forced  and  unreasonable  construc- 
tion. The  enactment  violates  no  constitu- 
tional provision  or  principle;  and,  If  it  has 
been  improvldently  passed,  the  responsibility 
is  with  the  Legislature,  and  not  with  us. 
But  it  is  said  that  section  4783  permits  a 
new  information  to  be  filed,  upon  the  direc- 
tion of  the  court,  when  a  demurrer  has  been 
sustained  to  the  information;  and,  if  the 
court  does  not  so  direct,  the  Judgment  on 
the  demurrer  Is  final  upon  the  information, 
and  a  bar  to  another  prosecution  for  the 
same  offense.  The  Supreme  Court  of  Cali- 
fornia under  a  like  statute  held  that,  upon 
the  sustaining  of  a  demurrer  to  an  informa- 
tion, a  new  information  could  not  be  filed 
by  the  district  attorney  without  the  direction 
of  the  court  (People  v.  Jordan,  63  Cal.  219), 
and  that  the  action  of  the  court  giving  the 
district  attorney  leave  to  file  a  new  informa- 
tion. In  such  case,  without  a  positive  dlree- 
tlon  of  the  court  so  to  do,  gave  the  district 
attorney '  no  right  to  file  a  new  information. 
Ex  parte  Williams,  116  Oal.  512,  48  Pae.  499. 
These  rulings  have  been  approved  by  this 
court  in  the  case  of  State  v.  Crook,  16 
Utah,  212,  61  Pac.  1091.  Upon  the  Sustain- 
ing oif  a  demurrer  to  an  information  the 
statute  undoubtedly,  upon  the  direction  of 
the  court,  permits  the  filing  of  a  new  tn- 
formatlon  when,  In  the  Judgment  of  the 
court,  the  defects  in  the  information,  wheth- 
er of  matters  of  form  or  substance,  may  be 
avoided  in  a  new  Information.  But  under 
our  Code  of  Criminal  Procedure  the  demur- 
rer to  an  Information  and  the  rating  thereon 
precedes  the  defendant's  plea. 

We  have  been  referred  to  still  another  sec- 
tion of  the  statute  (4798)  which  provides: 
"If  the  defendant  shall  have  been  formerly 
acquitted  on  the  ground  of  variance  between 
the  Information  or  indictment  and  the  proof, 
or  the  information  or  Indictment  shall  have 
been  dismissed  upon  an  objection  to  Its 
form  or  snbstaince,  or  In  order  to  hold  the 
defendant  for  a  higher  offense,  withdnt  a 
Judgment  of 'acquittal,   it  shall   not   be   an 


acquittal  of  the  same  offense."  In  a  case 
where  the  first  information  In  a  prosecution 
for  robbery  was  invalid  for  the  reason  that 
It  contained  no  allegation  of  the  ownership 
of  the  property  taken,  and  the  informaticm 
on  the  motion  of  the  district  attorney  was 
dismissed,  and  the  defendant  discharged,  and 
a  new  toformation  filed  by  the  district  at- 
torney, without  leave  or  direction  of  the 
court,  and  upon  which  new  information  the 
defendant  was  prosecuted  and  convicted, 
the  Supreme  Court  of  California  tield  that, 
under  a  section  of  their  statute  correi^ond- 
lug  with  section  4793  of  our  statute,  the 
pleas  of  jeopardy  and  former  acquittal,  bas- 
ed upon  the  dismissal  of  the  first  informa- 
tion and  the  discharge  of  the  defendant, 
were  not  well  founded,  and  that  the  district 
attorn^  was  authorised  to  file  a  new  In- 
formation without  the  direction  or  order  of 
the  court  People  v.  Ammerman,  118  Cdl. 
28,  60  Pac.  16.  And  In  a  case  where  the 
defendant  upon  an  information  filed  was 
prosecuted  for  larceny,  and  the  Jury  dis- 
agreed and  were  discharged,  that  court  again 
held  that  the  trial  court  did  not  err  in  di- 
recting the  district  attorney  to  file  a  new 
information  charging  the  defendant  wMli  em- 
bezslement,  and  that  the  defendant's  con- 
viction of  such  offense  was  not  unlawful  be- 
cause he  was  not  given  another  preliminary 
examination.  Ex  parte  Nicholas,  91  Cai.  040, 
28  t>ac.  47.  The  correctness  of  these  rulings 
under  the  criminal  procedure  of  California 
may  be  conceded.  They  were  based  upon 
a  section  of  the  statute  corresponding  with' 
section  4793  of  our  statute,  providing  that 
a  former  acquittal  on  the  ground  of  variance 
is  not  a  bar  to  a  Airther  prosecution  for  the 
same,  offense.  But  in  none  of  the  cases 
where  a  new  information  was  permitted  to 
be  filed  was  it  made  to  appear  that  the  ac- 
tion in  which  the  first  information  had  been 
filed  had  itself  been  dismissed.  Nor  did  Call- 
femla  have  a  provision  in  their  statute  cor- 
responding with  section  4694  of  onr  statute. 
forbidding  the  amendment  of  an  information 
in  matters  of  substance  after  plea.  That 
provision  of  our  statute  was  borrowed  from 
the  Montana  statute. 

We  think  tiie  demurrer  to  the  petition 
ought  to  be,  and  it  therefore  Is,  sustained, 
and  the  writ  denied.    It  Is  so  ordered. 

FRICK  and  McCAKTY,  JJ.,  concur. 


STATE  ex  rel.  tJNIVBKSITT  OP  UTAH  v. 
CANOLAND  et  al..  State  Board  of  Land 

Com'rs. 
■  (Seprene  eenrt  of  Utah.     Sept.  22,  1809.) 

1.   CONSrriTDTIONAL   LAW    (g    42*)— MANDAMUS 
(I    15*)  — IHjTIES--tTWCQKB'nTtJTIONAI.    AQT 

—Right  to  Question. 

Where  an  officer.,  though  apting  ninistei')- 
ally,  is  directly  regptfnsible  for  his  official  acts. 
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be  may  attack  a  statnte  directing  him  to  act 
as  uneoniititutional,  and  justify  his  refusal  in 
a  mandamus  proceeding  on  tliat  ground. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  K  39,  40;  Dec.  Dig.  |J2;* 
Mandamus,  Cent  Dig.  {  49;  Dec.  Dig.  |  15.*] 

2.  Mandamus  ((  12*)— Scopi  or  PBOOEEDiKa 

—Official  Acts. 

Where  an  act  has  been  performed  by  an 
<^cer  in  accordance  with  a  particular  law,  man- 
damus is  not  maintainable  to  compel  the  ofiScer 
to  undo  what  he  has  done,  on  the  theory  that 
the  law  is  unconstitutional.^ 

[Ed.  Note.— For  other  cases,  see  Mandainiii, 
Cent.  Dig.  S  S9:    Dec.  Dig.  {  12.*] 

5.  Statutes  (f  63*)— Totaii  IirvAx.iDirr-4*- 

VECT. 

A  legislatiTe  act,  which  i«  in  conflict  with 
the  Constitution,  is  of  no  force  or  effect,  and 
confers  no  rights,  imposes  no  duties,  and  affords 
no  protection  for  acts  done  theiennder. 

[Ed.  Note.— For  other  cues,  see  Statates, 
Dec.  Dig.  <  <13  :•  Constitutional  Law,  Cent.  Dig. 

4.  Constitutional  Law  (|  46*)— Siatutks— 
Validitt— Determination— Pboceedinqs. 
A  court  cannot  properly  refuse  to  pass  on 
the  constitationality  of  a  law  requiring  a  min- 
isterial officer  to  act,  in  any  proceeding  where 
the  question  is  properly  presented,  and  to  which 
the  officer  is  a  party;  the  officer's  interest  in 
complying  with  nis  oath  of  office  and  in  obey- 
ing the  Constitntion,  and  his  desire  to  aToid 
liability  for  damages  to  an  injured  party  by  the 
enforcement  of  the  law,  being  sufficient.* 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  H  43-A5 ;   Dee.  Dig.  S  46.*] 

6.  Colleges  and  Univebsities  (|  6*)— Con- 
stitutional Pbotisionb. 

Utah  Enabling  Act  (Act  OongL  Joly  16, 
1884,  c.  138,  28  Stat  109)  f  8,  granting  lands 
to  the  state  of  Utah  for  a  university,  provides 
that  the  proceeds  of  the  sale  thereof  shall  con- 
stitute permanent  funds  to  be  invested  and  held 
by  the  state  and  the  Income  tv  be  nsed  for  the 
nniverslty,  and  section  10  declares  that  the 
proceeds  of  lands  granted  for  educational  pur- 
poses, except  as  otherwise  therein  proTlded, 
ahall  constitute  a  permanent  school  fund,  the 
interest  of  which  only  should  be  expended  to 
support  the  schools.  Held,  that  the  general  pro- 
visions of  section  10  were  not  intended  to  ap- 
ply to  the  proceeds  derived  from  the  sale  of 
university  lands,  which  were  entirely  governed 
by  section  8. 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
Universities,  Dec.  Dig.  |  6.*] 

6.  CoNSTrrmoNAL  Law  ({  48*)— Detbbuina- 
tion  of  Question— Reasonable  Doubt. 

A  court  should  not  declare  a  statute  nncon- 
stitutional,  if  it  entertains  a  reasonable  doubt 
on    such    question.' 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  46 ;   Dec.  Dig.  (  48.*] 

7.  Evidence  (J  50*)— Judicial  Notice— State 
Records. 

The  Supreme  Court  may  take  judicial  no- 
tice of  the  estimated  income  from  university 
land  sales  for  the  years  1909,  1910,  as  contained 
In  the  last  biennial  report  of  the  board  of  re- 
gents of  the  university  to  the  Governor. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig,  i  50.*] 

>  Maxwell  r.  Burton,  1  Utah,  298. 

*  Tbormon  t.  Stat*  Board  of  Examiners,  U  Utah, 
M,  t?  Psc  ITS;  n  Utah.  U7,  (0  Pua.  m,  modUed 
and  overruled. 

•  Bdler  T.  Bdwards.  M  Utah.  U,  M  Pao.  W7. 


8.  States  (i  115*)— Sram  Debts— Debt  Lnr- 
It— Excess— VAUonr  o»  Statute— "Bhali. 
Nbvbb  Contbaci  ant  Indbbtkoness." 
Utah  Laws  1909,  p.  335,  c.  124^  {  1,  au- 
thorized the  regents  of  the  university  to  ex- 
pend $250,000  for  a  central  building,  and  sec- 
tion 2  directed  the  State  Boaitd  of  Land  Com- 
missioners to  convert  sufficient  investments  of 
the  Utah  University  permanent  land  fund  into 
cash,  and  pay  the  same  over  to  the  university 
as  a  loan,  until  such  payaMOta  equaled  (250,- 
000,  provided  that  the  loan  should  be  a  debt 
of.  tiie  university  and  not  of  the  state,  and  that 
the  interest  on  such  land  fund  should  be  paid 
to  the  nnivenity,  as  before,  for  its  general  main- 
tenance. Section  6  declared  that  the  regents 
were  authorized  to  pay  out  of  the  funds,  ap- 
propriated or  otherwise'  available,  for  its  gen- 
eral maintenance,  the  principal  and  interest  at 
such  oblieations  as  they  became  due.  Held, 
that  such  indebtedness  was  in  fact  the  indebted- 
ness of  the  state,  notwithstanding  the  legisla- 
tive declaration  to  the  contrary,  and  that  tlM 
law  was  therefore  in  violation  of  Gonat  act. 
14.  SS  1,  2,  providing  that  the  state  phall  never 
contract  any  Indebtedness  in  excess  of  f200,000, 
except  to  repel  invasions,  etc. ;  the  phrase  "shall 
never  contract  any  indebtednces"  inelndinc  any 
obligation  which  the  state  undertakes  or  is 
obligated  to  pay  out  of  the  future  appropriations 
derived  from  an  exercise  of  the  state's  power  of 
taxation. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dv.  I  114;    Deo.  Dig.  S  U5.*] 

Application  for  mandamus  by  the  State  on 
the  relation  of  the  Utah  University  against 
W.  O.  Candlana  and  others,  constituting  the 
State  Board  of  Land  Commissioners.  Writ 
denied. 

C.  S.  Yarian,  for  plaintiff.'  A.  B.  Barnes, 
Atty.  Gen.,  for  defendants. 

FRICK,  J.  This  Is  an  original  application 
to  tblB  eonrt  by  which  the  University  of 
Utah,  hereafter  designated  plaintiff,  prays 
for  a  writ  of  mandate  against  the  Stata 
Board  of  Land  Commissioners  to  compel  said 
board,  bereafter  styled  defendant,  to  comply 
with  the  provisions  of  a  certain  act,  designat- 
ed as  chapter  124,  passed  by  the  Legislature 
of  the  state  of  Utah  In  1909.  Laws  Utah, 
1909,  p.  835.  An  alternative  writ  was  duly 
Issued,  to  which  the  defendant  appeared  by 
filing  a  general  demurrer  to  the  application 
for  a  writ  The  application  for  the  writ  iB 
based  upon  the  provisions  of  the  act  afore- 
said, wbldi  Is  as  follows: 

"Seo.  1.  The  regents  of  the  University  of 
Utah  are  hereby  authorized  and  directed  to 
ezx)end  two  hundred  and  fifty  thousand  dol- 
lars, or -so  much  thereof  as  may  be  necessary 
to  erect  a  central  building  on  the  University 
campus,  and  to  do  all  acts  and  things  neces- 
sary to  accomplish  such  purpose. 

"Sec.  2.  The  State  Board  of  Land  Commis- 
sioners Is  hereby  authorized  and  directed  to 
convert  sufficient  Investments  of  the  Univer- 
sity of  Utah  permanent  land  fund  Into  cash 
and  at  once  to  pay  the  same,  as  well  as  all 
cash  on  band  or  that  may  hereafter  be  re- 
ceived, belonging  to  such  fund  as  a  loan,  nn- 
til  such  payments  shall  equal  two  bundred 
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and  fifty  thftnahd  dollan:  Provided  that 
sacta  loan  shall  be  a  debt  of  the  University 
of  Utah,  and  not  of  the  stiite  of  Utah. 

"The  Intereet  on  such  land  fund  shall  be 
paid  as  heretofore  to  the  University  of  Utah 
for  Its  general  maintenance. 

"Sec.  3.  Whenever  money  Is  loaned  from 
said  University  of  Utah  permanent  land  fund 
as  herein  provided,  It  is  an  Investment  there- 
of, and  a  loan  only,  to  be  repaid  as  specified 
in  this  act. 

"Sec.  4.  Whenever  money  is  paid  to  the 
University  of  Utah  from  the  University  of 
Utah  permanent  land  fund,  as  herein  provid- 
ed, then  the  University  of  Utah,  by  its  chair- 
man and  secretary,  shall  execute  and  deliver 
to  the  State  Board  of  l4uid  Commissioners, 
the  following  obligations,  correctly  and  ap- 
propriately filling  the  ManlCB,  to  wit: 

"Salt  Lake  City,  Utah, . 

"$ 


"On  or  before  - 


•  the  University  of  Utah 
promises  to  pay  to  the  State  Board  of  Land 
Ck)mml88l oners,  or  its  successors,  or  such  of- 
ficer aa  may  be  designated  by  law. 


dollars,  for  the  benefit  of  the  University  of 
Utah  permanent  land  fund,  together  with  in- 
terest from  date  until  paid,  at  five  per  ceut. 
per  annum,  interest  payable  January  1st  and 
July  1st  of  each  year. 

"University  of  Utah, 

"By . 

"Chairman  of  the  Board  of  Regents  ot 
the  University  of  Utah, 

"By . 

"Secretary  of  the  Board  of  Regents  of 
the  University  of  Utah. 

"Sec.  5.  In  executing  such  obligation  the 
sums  first  aggregating  twelve  thousand  five 
hundred  dollars,  with  interest  thereon,  shal. 
be  made  payable  on  or  )>efore  January  1,- 
1912.  The  next  sums  aggregating  twelve 
thousand  five  hundred  dollars,  with  Interest 
tbtireon,  shall  be  made  payable  on  or  before 
Jannary  X,  191B,  and  so  on,  making  each  pay- 
ment for  twelve  thousand  five  hundred  dol- 
lars^ with  Interest  payable  one  year  later 
than  the  iirecediog  payment 

"Sec.  6.  That  thp  Board  of  Regents  of  the 
University  of  Utah  are  authorised  and  em- 
powered to  pay  out  of  the  funds  appropriat- 
ed, or  otherwise  available,  for  its  general 
maintenance,  the  principal  and  interest  of  the 
said  obligations  as  they  I>ecome  due, 

"Sec.  7.  All  o£Bcers,  so  far  as  pertains  to 
their  respective  official  duties,  are  hereby  em- 
powered with  the  necessary  authority  tQ  ear- 
ly out  the  provisions  of  this  act,  and  are 
hereby  directed  so  to  do. 

"Sec.  &  AU  laws  in  conflict  herewith  shall 
be  Gonstmed  so  as  to.  carry  out  the  provisions 
of  this  act." 

The  general  demurrer,  among  other  things. 
Is  grounded  upon  the  claim  that  the  aforesaid 
act  "is  In  conflict  with  the  provisions  of  sec- 
tion 5  of  article  10  of  the  Constitution  and 
•ection  1  of  article  14  of  the  Confltltution» 


And,  further,  that  It  is  In  direct  conflict:  and 
contrary  to  the  provisions  of  sectiou  8  of  the 
enabling  act"  In  the  brief  and  argument  of 
counsel  upon  the  demurrer  other  sections  of 
the  Constitution  are  also  referred  to,  which, 
it  is  asserted,  are  violated  by  the  provistons 
of  the  act  in  question. 

Before  proceeding  to  a  discussion  of  the 
constitutional  questions  raised  by  the  defend- 
ant, it  beccmee  necessary  to  dispose  of  a  pre- 
liminary question  Iu8l8t«d  upon  by  counsel 
for  the  plaintiff,  namely,  that  in  the  law  in 
question,  which  imposes  certain  dvtles  upon 
the  members  constituting  the  defendant,  noth- 
ing Is  left  to  their  Judgment  or  discretion; 
that  they  "have  no  Interest  in  the  contro- 
versy"; and  that  "the  state  by  its  Legisla- 
ture, through  and  by  means  of  this  law  r^u- 
larly  enacted,  is  dealing  with  ita  own  prop* 
erty";  and  hence,  it  is  urged,  the  defmdant 
will  not  be  permitted  to.  justify  nonperform-' 
ance  of  the  provlslMw  ot  the  law  by  the.  mera 
claim  that  tlie  law  offends  against  the  Con- 
stitution. In  other  words,  it  Is  contended 
that  the  members  composing  ttte  defendant* 
under  the  law  In  question,  are  merely  miaJ<H 
terial  officers  discharging  a  ministerial  duty, 
and  hence  have  not  such  an  interest  in  tha 
subject-matter  of  the  proceeding,  as  to  entitle 
them  i»  refnas'  to  oomply  wtkhthe  provlatona 
of  tlie  law  upon  the  aole  giDuud  that  it  la 
onconstitutioaal.  This  proposltloa,  it  Is  con-* 
taadfidbyplaintifrs  oounsel,  "has  been  square- 
ly decided' by  this  court"  In  the  ease  ofXhorer, 
son  T.  State  Beoxd  of  Examlnera,  IS  Utah, 
30^1.  57  Fac.  175,  and  21  Utah,  187.  «0  Pac; 
882.  It  may  be  said  tliat  tlie  question  waa 
also  referred  to  in  the  case  of  Stats  v.  Stand- 
ford.  24  UUh,  163,  66  Pac.  1061.  The  Thor»> 
aon  Case  was  also  mantioned  by  this  court 
in  State  ▼.  Ontler,  84  Utah.  9»-107,  95  Paa 
1071.  1074.  But  It  will  be  obaerved  that 
in  the  latter  case  we  carefully  avoided  es- 
presataig  an  opinion  upon  the  queation  now 
raised.  While  :we  concede  that  the  court,  in 
the  opinion  in  the  Tboreson  Case,  uses  Ian* 
guage  that  supports  plaintiff's  contention,  and 
that  this  is  likewise  true  of  the  language 
used  by  Mr.  Justice  Baskin  in  the  dlssentinc 
(^pinion  in  the  Standford  Case,  yet  In  view 
of  the  manner  In  which  the  question  was  pre- 
sented on  the  first  hearing  of  the  Thoreaon 
Case,  we  entertain  serious  doubts  upon  the 
proposition  whether  that  case  Is  an  authority 
upon  the  precise  point  now  raised  by  counf.«l 
for  plaintiff.  Since  the  Attorney  General,  aa 
counsel  for  the  defendant,  strenuously  con-, 
tends  that  the  decision  In  the  Tboreson  Case, 
as  construed  by  plaintiff's  counsel,  is  unsound, 
and  because  the  question  is  one  of  oompeUlng 
Importance,  we  have  concluded  to  re-examine 
the  question  upon  lK>th  grounds,  namely:  (1)> 
Whether  the  question  waa  really  Involved  In 
the  Tboreson  Case;  and,  if  thia  be  so,  (3^ 
whether  that  decision  should  be  followed. 

W«  have  been  uaabie  to  find  the  briefs  ot 
counsel  filed  on  the  original  hearing  in  the 
THoreaon  Case.    We.  have,  bowmes,  CeunA 
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the  briefs  of  both  sideis  AIM  In  aur^o^t  of 
and  against  the  petition  for  a  rehearing  in 
that  case.  From  the  reporter's  statement  of- 
tbe  case,  which  precedes  the  opinion  'Of  the 
court  in  19  Utah,  10,  57  Pac.  175  et  seq.,  and 
from  what  is  contained  in  the  brief  upon  the 
petition  for  a  rehearing,  we  have  been  en- 
abled to  determine,  In  a  general  way  at  least, 
the  precise  questions  involved  in  the  Thore- 
son  Case  upon  which  the  court  was  necessari- 
ly required  to  pass  Judgment  in  deciding  the 
case.  These  questions.  In  substance,  were  as 
follows:  In  1892  the  territorial  Legislatare- 
passed  an  act  (Laws  Utah  1892,  p.  95,  c.  76) 
authorizing  the  leasing  of  the  territorial 
school  lands.  This  act  was  declared  invalid 
by  the  territorial  Supreme  Court  in  Burrows 
V.  Kimball,  11  Utah,  149,  41  Pac.  719.  Pur- 
suant to  this  decision  the  Legislature  of.t^ 
state  of  Utah  adopted  section  963,  R.  S.  1898. 
By  the  provisions  of  this  section,  the  State 
Board  of  Examiners  was  directed  to  audit 
and  allow  to  all  claimants  the  amounts  paid 
by  them  upon  leases  of  school  land  entered 
into  under  the  law  which  was  held  invalid  in 
Burrows  v.  Kimball,  supra.  As  will  be  seen 
by  reference  to  the  Thoreson  Case,  the  State 
Board  of  Examiners  audited  and  allowed 
only  a  part  of  what  it  conceded  had  been  paid 
by  Thoreson  under  the  law,  which  was  de^ 
dared  void,  and  tt  based  its  refusal  to  allow 
the  whole  claim  upon  the  ground  that  only 
tbat  portion  which  was  allowed  had  been 
paid  into  the  state  treasury  by  the'  county 
derk,  to  whom  Thoreson  had  paid  the  full 
amount  claimed  by  him.  In  this  connection 
it  was  claimed  by  the  Attomeiy  General,  who 
represented  the  State  Boafd  of  Elxaminers  in 
the  Thoreson  CaSe,  that  if  said  board  were 
anthorlised  to  pay  any  money  at  all,  which  he 
denlled,  that  thO  proper 'Construction  of  sec- 
tion 968,  supra,  authorized  the  board  to  au- 
dit aind  allow  only  that  portion  at  the  mon- 
ey paid  by  Thoreson  upon  the  void  leases 
which  was  received  by  the  state  treasury, 
and,  if  a  construction  were  placed  on  said 
tection  contrary  to  said  contention,  then  th» 
sectimi  wonid  be  nnw>nBtlt«tlonal.  -The  lari- 
ga&ge  of  the  Attorney  General  In  his  brief 
dearly  is  to  this  effect  He  says:  "We  de- 
sire to  again  say  that  the  board  has  never 
contended  that  section  963- is  necessarily  un- 
constitutional, but  we  do  contend  that  the 
construction  asked-  for-  by  the  respondent 
(Thoreson)  would  rendet  It  so."  The  prln- 
«lpal  defense  relied  on  by  the  Attorney  Gen- 
eral in  the  Thoreson  Case,  however,  In  ef- 
fect, was  that  since  the  law  under  which 
Thoreson  paid  his  monery  was  invalid — ^that 
18^  of  no  force  or  effect — therefore  the  state 
officials  never  received  any  of  Thoreson's 
money  in  their  official  or  l^:al  caimcity,  but 
the  payment  by  Thoreson  upon  the  leases  was 
1b  ■  effect  a  mete  voluntary  payment  on  his 
part  to  the  officers,  as  individuals,  and  they 
held  the  money  as  ettch  and  not  as  offlcerS  of 
thb  State ;  and'  hence  Thoreson  should  be  re- 
4ulred  to  look  to  then  as  ludivhluals  for  tUe 


repayiiient  of  hlsmoney,  ttoA  not. to  the  state, 
which  had  not  and  could  not  legally  have  re- 
ceived it  It  is  in  this  connection  that  the 
Attorney  General  contended  that,  since  the 
law  of  1892,  under  whlcb  Thoreson  paid  his 
money,  was  held  void  and  of  no  effect,  no 
one  did  or  could  acquire  any  rights;  and 
hence  the  state  of  Utah,  in  its  legal  capacity 
as  a  state,  did  not  and  could  not  obtain  any 
of  Thoreson's  money,  and  hence  oo^t  not 
be  required  to  pay  back  any.  It  was  the 
fol:egolng  contention  that  the  court  combat- 
ed in  the  Thoreson  Case,  but  in  doing  so 
the  constitutional  question  in  some  way  be- 
came Involved,  and  in  tUis  way  both  the  ar- 
gument and  what  was  really  decided  in  that 
case  are,  to  say  the  least,  involved  in  con- 
siderable confusion,  if  not  in  doubt  Bat 
while  this  may  be  bo,  the  real  questions  in- 
volved In  the  Thoreson  Case,  and  the  ones 
this  court  was  called  on  to  determine,  were 
singularly  free  from  doubt.  One  of  these 
questions,  briefly  stated,  was  whether  the 
Legislature  of  a  state  has  the  power  to  di- 
rect that  money  received  by  state  or  coimty 
officers,  under  a  void  law,  should  be  repaid 
to  the  person  who  paid  the  same.  In  con- 
nection with  this  the  further  question  arose 
whether  the  state  officers,  who  were  required 
to  execute  the  later  law,  could  in  any  way  in- 
quire into  the  effect  of  the  former  law,  which 
had  been  held  invalid  In  a  proper  proceeding 
by  a  court  of  competent  jurisdiction.  It 
should  require  no  argument  to  show  that  the 
officers,  who  were,  by  the  legislative  power, 
directed  to  ^p  certain  things  which  were 
deemed  necessary  by  reason  of  the  invalidity 
of  a  prior  law,  could  not  interpose  any  objec- 
tions to  what  the  Legislature  may  have  deem- 
ed Just  and  proper,  nor  could  Such  officers 
inquire' Into  the  effects'  resulting  from  the 
Invalidtty  of  the  prlbr  law.  These  questions 
were  wbolty  -immaterial,  since  the  later  law 
was  -passed  tipon  the  accepted  fact  that  the 
prior  law  was  invalid,  and,  further,  that  It 
had  been  So  declared  by  a  court  of  compe- 
tent Jurisdiction,'  and  hence  no  Such  officer 
could,  either  directly  ot  indirectly,  question 
or  review  the  act  of  the  Legislature  which 
dlrtected  that  any  -  money,  whlob  was  paid 
tinder  the  invalid  law,  should  be  returned  to 
the  person  paying  the  same.  This  is  'all  that 
really  was  Involved  In  -the  Thoreson  Case, 
btit  beca-use  the  Attorney  General  mooted  the 
question  of  'what  construction  should  be  plac- 
<M  upon  section  963,  supra,  constituting  the 
later  act,  and  contended  that  if  the  construc- 
tion which  he  placed  upon' it  were  not  accept- 
«a,  thes  the  whole  section  wonld  be  invalid 
upon  constitutional  grounds^  the  conrt  was 
induced  to  follow  him  into  a  matter  which 
was  not  really  inrolved,  and  was  not  neces- 
sary to  decide,  in  order  to  arrive  at  a  cor- 
rect solution  of  the  real  questions  in  the 
Thoreson  Case. 

The 'decision  that  the  offlcera  of  this  state 
had  no  power  to  question  the  legislative  dis- 
cretion >  in  provlfliag  against  a  mlMcvctiag% 
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of  Justice  and  rlgMbyreftsrtn  of"- the  iin- 
validlty  of  a  prior  law,  and  the  effect  of 
boldlnf;  tbot  law  Inyalld,  'were  not  matters 
of  their  concern,  and  cohM  not  be  raised  by 
theiu  In  the  manner  it  was  attempted  In  the 
Thoreson  Case,  was  clearly  right.  The  an- 
thortties  cited  by  the  fovrt  In  snpport  of 
the  doctrine  that  a  ministerial  officer  in  a 
mandamns  proceeding,  to  compel'  him  to  com- 
ply with  the  provisions  of  «n  act,  may  not. 
In  that  proceeding,  attack  th«  validity  ot 
the  act.  In  onr  Judgment  do  not  snpport  the 
doctrine.  The  case  of  People  v.  Salomon,  64 
111.  39,  from  which  the  oonrt  quotes  rather 
copiously  In  the  Thoreson  Ca«e,  was  a  case 
where  a  clerk  refused  to  enter  of  Tecord  the 
proceedings  of  a  board-  of  equallaatlotv  to  rais- 
ing the  assessed  valuation  of  property.  His 
refusal  was  based  upon  the  ground  that  the 
law  which  atrthorlzed  the  action  of  the  board 
which  the  clerk  refused  to  record  was  un- 
constitutional. Mandamus  proceecDni^  were 
then  instituted  against  the  clerk  to  compel 
him  to  enter  of  record  thft  aforesaid  pro- 
ceedings. He  defended'  upon  the  ground  that 
the  law  authorizing  the  board  at  eqnallzatlon 
to  raise  the  valuation  of  the  property  was 
mtcoBBtltatlonal,  anCt  tfaerefbre  vdld.  The 
court  In  the  mandamus  proceedings  permit- 
ted blm  to  make  this  defense,  bat  held  the 
law  valid,  and  ordered  him  to  enter  the  pro- 
ceedings of  the  board  npon  the  books,  and, 
upon  his  failure  to  comply 'with  the 'court's 
order,  contempt  proceedings  were  oonUMenCed 
against  him,  and  the  language  quoted  ti^  this 
court  Is  found  in  the  opinion  of  the  coArt  in 
the  proceedings  for  contetaipt.  It  Is  apparent, 
therefore,  from  the  very  case  dted  w  m» 
authority  against  the  proposition,  that  a  mta- 
Isterlal  officer  was,- In  a'nmndamtn  proceed- 
ing, permitted  to  make  the  defense  that  the 
law  under  which  he  was  required  to  make 
the  entry  was  unconstitutional,  and  this,  too, 
where  It  was  made'to  appear  that  tbacl«rk 
was  a  mere  subordinate  officer,  and  simply 
carried  into  effect  the  order  of  his  supertors ; 
that  is,  simply  made  the  record  required  by 
law  of  their  proceedings.  After  the  law  had 
been  declared  valid,  however,  he  was  not  also 
permitted  to  make  the  defense  that  be  failed 
to  act  because  the  books  in  which  be  was  re- 
quired to  enter  the  t>roceedlngs  flnd  resolu- 
tions of  the  board  of  eqnallKatlon,  pending 
tbe  mandamns  proceedtn^.  had-  been  deliv- 
ered by  bim  to  other  offloe>r8  and  hence  he 
conid  not  comply  with  the  order  of  the  court. 
It  Is  In  answer  to  this  defense  that  Mr.  Chief 
Justice  Breese  uses  some  strong  language 
with  respect  to  the' duty  of'  rhltjlsterlal"  of- 
ficers to  c-omply  with  the  law.  The  case  *s, 
however,  not  an  authority  upoh  the  itolnt 
that  a  mfnistertal  officer,  who  is  responsible 
for  his  official  acts,  may  not  In  a  mandamus 
proceeding  attack  the  conBtltutionaltty  of  the 
law  under  which  he  Is  required  to  do  some 
act  which  he  thinksls  forWdden  by  the  high- 
er or  orgfknlc  law;  Ko  Aueh  questton  was 
presented  or  decided  In  the  case  of  Vremmvt 
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School  District  v.  Clark,  83  if*.  *4ffl.  WhiU 
In  the  case  of  Waldron  v.  Lee,  5  Pick.  (Mass.) 
323,  it  is  said  that  a  minlstertal  officer 
shoulff  not  stop'  to  question  tbe  law,  yet  the 
court  clearly  holds  tbieit  Irt  a  proceeding  to 
compel  blm  to  act.  If  it  Is  clearly  mnrle  t6 
apiwar  from  'his  return  that  the  law  under 
which  he  shiiild  net  is  invalid,  the  court 
will  not  conii)el  blm  to  act.  This  Is  far  tifom 
holding  that  a  ministerial  officer  may  not  at- 
tack a  law  In  a  mandamns  proceeding.  All 
that  Is  decided  In  Dftvls  r.  Snrterlor  Court, 
63  Cal.  582,  Is  that  the  Supreme  Court,  as 
constituted  in  1883,  would  follow  the  ruling 
bf  the  Supreme  Court  of  California  as  con- 
stituted under  the  Constitution  of  1840  "with 
reference  to  the  mode  In  which  the  invalidity 
of  a  legislative  act,  or  its  repugnancy  to  a 
clause  of  tbe  then  existing  Constitution  could 
be  presented  or  insisted  upon."  Since  tt  had 
been  held  by  that  court  that  under  the  Con- 
stitution of  1849  that  court  had  no  power 
to  pass  ijpon  the  constitutionality  of  a  law 
in  k  particular  proceeding,  the  cotfrt,  In  the 
case  cited;  followed  the  former  decision,  but 
In  no  way  Intimated  how  It  would  bold  up 
on  the  cjuestion  under  the  new  Constitution. 
In  State  v.  Douglas  County,  18  Neb.  500,  2* 
N.  W.  315,  the  question  was  not  presented. 
When  the  question  was  presented,  however, 
to  the  Supreme  Court  of  Nebraska  In  a  later 
case,  that  court  held  the  contrarj'  doctrine, 
as  appears  from  the  case  of  Tan  Horn  v. 
State,  46  Neb.  62,  64  N.  W.  365.  In  Max- 
well V.  Burton,  2  Utah,  595,  it  was  held  that, 
where  an  act'  had  been  performed  by  an  of- 
ficer In  accordance  with  a  particular  law, 
mandamus  was  not  the  proper  proceeding  to 
compel  suqh  officer  to  undo  \vhat  b©  had 
done;  aiid  it  .was  further  held  that  under 
such  circumstances  the  court  would  not.  In 
a  mandamus  proceeding,  determine  the  valid- 
ity of  the  l^w  under  which  the  officer  had 
acted,  "the,  question  now  under  discussion 
was  not  referred  to.  In  People  V.  Stephens, 
2  Abb.  Prac.  N.  fe.  (N.  X.)  348,  It  Is  held 
"that  it  la  rarely,  If  ever,  proper  tq.ayfard 
mandamus  ^u  a  case  in  which  it.  can  only 
be  done  by  declaring  an  act  of.ilie  Legis- 
lature uiiconstltqtion^l.  That  should  be  done 
la  a  more  soleum  mode  ot  adjudication,  vp- 
<m  ,a  full  trial,  and  not  on  an  ordinary  mo- 
tioii,"  .  In  addition  to  the  focegoiug,  three 
/otbecicases  are  cited  in  tbe  Thoreaua  Case, 
namely:  Smyth  v.  Xitcoiub,  31  Me.  272; 
Wright  V.  KeUey,  4  Idaho,  624,  43  Pac  565 ; 
and  State  v.  Bucbaaan,  34  W-  V»-  3U5,  384. 
While  it  Is  true  that  tbe  geueral  sttLtement 
that,  ooorts  will  not-.determlne  tbe  eonstltu- 
tionBUtj<'0f  an  act  in  mandamus  proceedings 
is  niade  in  aU  three  caties.  and  in  at  least 
one  of  thbm  (State  t.  Buchtnim)  it  is  said 
that  iu'  such  a  proceeding  a  mlnlBterial  of- 
ficer wilt  not  be  permitted  t«  Justify  that 
the  law  umtsr  which  be  Is  required- to  per- 
form a-  certain  ministerial  act  Is  uuconsti- 
tBti<teal,  'yeC,  upon,  a  ci«Me  eKamiuatioB  ^ 
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tbe  cases,  it  will  be  discovered  tbat  the  pre- 
cise gueBtion  now  presented  was  not  involTed 
in  any  one  of  them. 

The  real  question  involved  in  a  majority 
of  the  cases  cited  in  the  Thoreson  Case  was 
whether  a  subordinate  officer  could  Invoke 
the  anconstltutlouality  of  a  law  in  a  matter 
where  the  act  was  one  in  which  the  sub- 
ordinate officer  merely  executed  the  orders  of 
his  superior,  and  when  the  superior,  and  not 
the  subordinate,  was  in  fact  resiMosible  for 
the  official  act  For  the  purposes  of  this  de- 
cision, we  shall  assume  that  when  the  duty 
to  act  devolves  upon  a  superior  officer,  who 
directs  one  of  bis  subordinates  to  perform 
the  act,  such  sutwrdinate  may  not,  in  effect, 
review  the  decision  and  order  of  bis  superior 
and  refuse  to  act  upon  the  sole  ground  that 
the  law  is  unconstitutional.  Under  such  cir- 
cumstances, the  superior,  and  not  the  sub- 
ordinate, is  responsible  for  the  official  act  in 
question. 

We  think  a  careful  perusal  of  the  authori- 
ties will  disclose  that  while  some  of  the  cas- 
es contain  general  expressions  which  would 
seem  to  indicate  that  an  officer  in  a  manda- 
mus proceeding  against  himself,  requiring 
Jtlm  to  do  a  ministerial  act,  may  not  Justify 
his  failure  to  act  upon  the  sole  ground  tbat 
the  law  directing  the  act  is  unconstitutional, 
the  direct  question  now  before  us  was  not 
really  involved  in  those  cases.  Where  the 
question  whether  an  officer  acting  ministeri- 
ally, who  is  directly  responsible  for  bis  of- 
ficial acta,  may  attack  a  law  in  a  mandamus 
proceeding,  was  actually  before  the  courts, 
the  great  weight  of  authority  is  to  the  ef- 
fect that  such  an  officer  may,  in  such  a  pro- 
ceeding, Justi^  bis  refusal  to  act  upon  the 
ground  that  the  law  requiring  tbe  act  is  un- 
constitutional The  following  well-consider- 
ed cases  leave  little,  if  any,  room  for  doubt 
or  controversy  upon  this  question.  Van  Horn 
V.  State,  46  Neb.  62,  64  N.  W.  865 ;  Norman 
v.  Kentucky  Bd.  of  Exam'rs,  Etc.,  83  Ky. 
637.  20  S.  W.  901,  18  L.  R.  A.  656;  McDer- 
mont  V.  Dinnie,  6  N.  Dak.  278,  69  N.  W. 
294;  Doiman  v.  Broderick,  111  Cal.  97,  43 
Pac.  616;  Brandenstein  v.  Hoke,  101  Cal. 
131,  35  Pac.  562. 

When  the  law  requires  an  officer  to  act, 
although  the  act  be  ministerial  merely,  if  he 
Is  directly  responsible  for  his  official  acts 
be  may  refuse  to  act,  if  in  his  Judgment  the 
law  is  in  conflict  with  some  constitutional 
provision,  and,  in  case  proceedings  are  in- 
stituted to  coerce  him,  he  may  set  up  the 
supposed  defect  In  the  law  as  a  defense. 
No'  other  conclusion  is  permissible  if  the  Ow- 
stitutlon  is  the  supreme  law,  and  if  legisla- 
tive acts  In  conflict  therewith  are. not  merely 
voidable  but  are  absolutely  void.  A  legis- 
lative act  which  is  in  conflict  with  the  Con- 
stitution is  stillborn  and  of  no  force  or  effect 
— 'impotoit  alike  to  confer  rights  or  to  afford 
protection.  This  general  doctrine  is  adopted 
by  the  courts  generally  and  is  the  doctrine 
promulgated  by  the  Supreme  Court  of  the 


United  States,  as  appears  from  the  case  mt 
Norton  v.  Shelby  County,  118  U.  S.  442,  6 
Sup.  Ct  1125  (30  L.  Ed.  17^,  where  Mr.  Jus- 
tice Field,  in  speaking  for  tbe  court,  sayS: 
"An  unconstitutional  act  is  not  a  law;  it 
confers  no  rights;  it  imjMses  no  duties;  it 
affords  no  protection;  it  creates  no  office;  it 
is,  in  legal  contemplation,  as  Inoperative  as 
though  it  had  never  been  passed." 

If  this  be  true^  how  can  any  at&cer,  who  is 
responsible  for  his  official  acts  and  who  bas 
taken  the  required  oath  of  office  that  he 
"will  support,  obey,  and  defend"  tbe  Consti- 
tution of  the  state.  Justify  any  act  which  in 
his  Judgment  is  contrary  to  or  is  forbidden 
by  the  Constitution,  and  which  is  in  fact  so, 
although  the  act  be  required  of  him  by  some 
legislative  enactment? ,  The  fact  that  the 
act  required  at  his  hands  Is  merely  ministeri- 
al does  not  diange  the  effect  so  far  as  the 
officer  is  concerned.  If  the  legislative  enact- 
ment under  which  he  is  required  to  act  is 
in  conflict  with  tbe  Constitution,  the  Con- 
8titati<Hi  and  not  the  enactment  prevails, 
and  the  officer  must  obey  the  Constttutioa  or 
violate  bis  oath  of  <^ce.  If,  however,  a 
court  of  competent  Jurisdiction  lias  entered 
Judgment  declaring  the  enactment  valid,  and 
such  Judgment  under  the  general  law  is  bind- 
ing upon  the  officer,  then  tbe  officer  may  not 
disregard  the  Judgment  and  refuse  to  act 
simply  because  In  his  Judgment  the  court 
has  erred.  Under  audi  ctrcnmstances  he  Is 
reUeved  from  further  responsibility  the  same 
as  a  mere  subordinate  who  is  not  responsible 
for  tbe  official  act  would  be^  and  hence  can- 
not legally  refuse  to  act.  But  if  no  court 
has  passed  upon  the  question,  and  the  act 
is  not  one  required  of  a  subordinate  merely, 
as  outlined  above,  then  we  cannot  see  upon 
what  theory  a  court  can  refuse  to  pass  upon 
the  constitutionality  of  the  law  in  any  pro- 
ceeding where  the  question  Is  properly  pre- 
sented and  to  which  the  officer  is  a  party. 
Mere  personal  interest  ot  the  offlcw  cannot 
t>e  the  sole  test  That  the  doctrine  that  a 
party  wlio  attacbs  the  constitutionality  of 
a  law  should  have  some  interest  in  having 
the  question  determined  is  based  upon  good 
reason  and  should  be  enforced  is  conceded; 
but  has  the  officer,  wbto  is  responsible  for  Ids 
official  acts,  no  interest  in  complying  with 
bis  oath  of  office  and  In  obeying  the  Consti- 
tution? Moreover,  if  an  unconstitutional  act 
is  absolutely  void  and  affords  no  protection 
to  any  one,  has  an  ofllcer  no  interest  in  aTOld- 
Ing  an  illegal  act  which,  under  peculiar  cir- 
cumstances, may  subject  him  to  the  payment 
of  substantial  damages  to  some  injured  party 
in  case  of  the  enforcement  of  a  void  law? 
Can  a  court  absolve  the  (^cer  from  these 
consequences  by  the  mere  declaration  that 
the  proceeding  in  which  the  validity  of  the 
law  is  questioned  is,  in  the  Judgment  of  tbe 
court  not  the  proper  one  because  others  who 
are  not  parties  to  tbe  proceedings  may  bave 
some  interest  in  the  question?  It  seems  to 
us  tbat  such  a  position  is  illogical,  if  not  un- 
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reasonable.  It  may  well  be  that  others  may 
have  a  direct  interest  in  tbe  question  wheth- 
er the  law  in  question  Is  valid  or  invalid, 
but  though  this  be  so,  and  the  court  thinks 
such  parties  should  be  heard,  It  may  afford 
them  an  opportunity  to  be  heard  by  at  least 
requesting  them  to  appear  and  thus  defer  the 
«)forcement  of  the  law  until  It  is  determined 
ttiat  it  is  constitutionally  enforceable.  Again, 
in  acts  which  affect  tbe  public  at  large,  not 
every  individual  who  may  be  affected  can 
be  made  a  party  to  fhe  proceedings.  In  such 
cases  some  official  or  Ix>ard  most  ordinarily 
r^resent  the  public  interests.  In  this  case 
we  think  the  defendant  board  directly  rep- 
reeents  the  taxpayers.  In  our  judgment, 
therefore,  it  was  their  duty  to  refuse  to  act 
if  in  'their  Judgment  the  law  whldi  directed 
the  act  la  void.  If  such  is  not  their  duty, 
then  they  owe  no  duty  to  tbe  paopto  whose 
servants  they  ar& 

But,  consideriog  tbe  qiuatlon  oitlrely  apart 
from  these  latter  consideiatians,  we  think 
the  rule  contended  for  by  plaintiff,  and 
which.  It  Is  claimed,  is  sustained  In  tbe 
Thoreson  Case,  is  not  sustainable  upon  either 
reason  or  sound  principles.  Moreover,  in 
our  Judgment,  the  great  weight  of  authority 
is  likewise  against  such  a  rule.  The  question 
whether  the  officer  who  is  required  to  act 
Is  a  ministerial  officer,  and  the  duty  imposed 
Is  merely  ministerial,  when  such  officer  is 
nevertheless  responsible  for  his  official  acts.  Is 
not  material  In  determining  whether  a  law 
may  be  attacked  upon  constitutional  grounds 
In  a  mandamus  proceeding.  In  our  Judgment,- 
any  officer  who  is  not  merely  discharging  the 
dnties  of  a  subordinate,  and  for  whose  of- 
ficial acts  some  superior  is  not  responsible, 
of  necessity  must  l>e  held  responsible  for 
his  own  official  acts,  both  to  tbe  people  at 
large  and  to  any  or  all  individuals  who  may 
be  injuriously  affected  thereby.  In  case  such 
acts  are  contrary  to  the  Constitution  and 
void.  If  this  be  not  so,  then  those  officers 
owe  no  duty  to  the  people  unless  and  until 
some  court  feels  disposed  to  pass  upon  the 
question  In  a  proceeding  which  the  court 
deans  a  proper  one.  As  the  decisions  of 
this  court  now  stand,  it  is  not  clear  whether 
such  questions  may  or  may  not  be  reviewed 
In  a  mandamus  proceeding.  While  in  the 
Tboreson  Case  the  right  was  denied,  yet  In 
a  later  case.  State  v.  Standford,  the  question 
was  entertained  and  passed  upon.  In  order, 
therefore,  that  there  may  be  no  misconception 
with  regard  to  what  the  rule  is  in  this  Juris- 
diction, we  feel  constrained  to  hold  that  any- 
thing which  may  be  contained  In  the  Thore- 
son  Case,  or  any  other  case,  which  Is  con- 
trary to  the  rule  laid  down  In  this  opinion, 
is  hereby  modified  and  overruled. 

In  determining  the  questions  raised  by 
defendant  It  will  be  necessary  to  refer  to 
some  of  the  provisions  of  the  enabling  act  In 
which  certain  lands  were  granted  by  the 
government  of  die  United  States  to  the  state 
of  Utah  tor  certain  Darposes,  and  to  con- 


strue such  provIstoDs  In  connection  wfHi  cer- 
tain sections  of  the  Constitution  of  this  state. 
Seetlon  8  of  the  enabling  act  (Act  Oong.  July 
16,  1884,  c  138,  28  Stat.  10&),  after  granting 
certain  lands  to  the  state  of  Utah  "for  tbe 
establishment  of  the  University  of  Utah," 
contains  the  following  language:  "That  the 
proceeds  of  the  sale  of  said  lands,  or  any 
portion  thereof,  shall  constitute  permanent 
funds  to  be  safely  Invested  and  held  by  said 
state,  and  the  Income  thereof  to  be  used  ex- 
clusively for  the  purposes  of  such  university." 
By  sectlMi  10  of  the  same  act  It  is  also  pro- 
vided: "That  the  proceeds  of  lands  herein 
granted  for  educational  purposes,  exc^t  as 
hereinaftear  otherwise  provided,  shall  omsti- 
tnte  a  permanent  school  fund,  the  Interest  e( 
which  only  shall  be  expended  for  the  sup- 
port of  said  schools,"  In  view  of  the  ex- 
press provisions  in  section  8,  supra,  relating 
to  the  University  of  Utah,  we  assume  that 
the  general  provisions  contained  In  section  10 
just  referred  to  were  not  Intended  to  apply 
to  the  proceeds  derived  from  the  sale  of 
lands  granted  for  university  purposes,  and 
we  shall  proceed  upon  snch  an  assumption. 
In  section  2  of  article  10  of  the  GonsUtution, 
tbe  University  of  Utah  Is  made  a  part  of 
what  Is  designated  "the  public  school  sys- 
tem" of  this  state.  Section  6  of  the  same 
artide  reads  as  follows:  "The  proceeds  of 
the  sale  of  lands  reserved  by  an  act  of  Con- 
gress approved  February  21,  1856,  for  the 
establishmait  of  the  University  of  Utah,  and 
of  all  the  lands  granted  by  an  act  of  Con- 
gress approved  July  16, 1894,  shall  constitute 
permanent  funds,  to  be  safely  Invested  and 
h^d  by  the  state;  and  the  income  thereof 
shall  be  used  exdnsively  for  the  support 
and  maintenance  of  the  different  Instltn* 
ti<Hi8  and  colleges  respectively,  In  accordance 
with'  the  requlremeats  and  conditions  of  said 
acts  of  Congress."  Section  7  of  the  same 
article  Is  as  follows:  "All  public  school 
funds  shall  be  guaranteed  by  the  state  against 
loss  or  diversion."  Section  1,  art  20,  reads 
as  follows :  "All  lands  of  the  state  that  have 
been,  or  may  hereafter  be,  granted  to  the 
state  by  Congress,  and  all  lands  acquired  by 
gift,  grant  or  devise^  from  any  person  or 
corporation,  or  that  may  otherwise  be  ac- 
quired, are  hereby  accepted  and  declared  to 
be  tbe  public  lands  of  tbe  state;  and  shall 
be  held  in  trust  for  the  people  to  be  dis- 
posed of  as  provided  by  law  for  the  respective 
purposes  for  which  they  have  been  or  may  be 
granted,  donated,  devised  or  otherwise  a«>- 
quired." 

It  is  Insisted  by  the  defendant  tbat  In  view 
of  the  foregoing  provisions  the  lands  spedfled 
In  the  enabling  act  were  granted  to  the  state 
in  trust  for  the  purposes  mentioned  In  said 
act  and  that  the  people  of  the  state  of  Utah, 
m  adopting  the  Constitution,  declared  that  the 
proceeds  derived  from  the  sale  of  all  landa 
granted  to  the  state  for  tbe  benefit  of  the  uni- 
versity were  trust  funds,  which  must  be  safe- 
ly Invested  and  hrid  by  the  state  i  tbat  only 


Digitized  by 


v^oogle 


292 


104  PACIFIC  BEPORTER. 


(Utob 


the  Interest  or  income  derived  from  such 
proceeds  can  legally  be  turned,  over  to  the 
officers  of  the  university  for  its  use  and  bene- 
fit ;  that  by  the  act  of  1909,  wiych  we  have 
quoted  lu  full,  at  least  a  portion  of  the  pro- 
ceeds derived  from  the  sale  of  lands  granted 
in  trust  for  university  purposes  is  directed 
to  be  turned  over  to  the  university  for  its 
use  and  beueflt,  and  that  said  act  in  directing 
this  to  be  done  is  in  coudict  with  the  consti- 
tutional provisions  above  quoted,  and  is  there- 
fore void.  In  other  words,  it  is  contended 
that  by  the  act  of  1909  the  trust  fu^d  is  being 
diverted,  and  that  this  may  not  be  done  be- 
cause it  is  prohibited  by  the  Constitution.  In 
answer  to  this  contention  counsel  f<»  plaintiff 
in  effect  says  that  the  University  of  Utah  is 
a  corporation  existing  as  such  under  the 
laws  of  this  state;  that  it  is  legally  compe- 
tent to  enter  into  contracts  and  to  incur 
debts ;  that  under  the  act  of  1909  no  more  is 
attempted  or  done  than  to  authorise  a  loan 
of  tl>e  amount  of  money  mentioned  in  said 
aot  to  the  University  of  Utah  out  of  the  per- 
manent land  fund  created  for  its  use  and 
benefit,  which  loan  is  to  be  repaid  by  said 
university  to  said  fund  as  provided  in  said 
act.  It  is  therefore  insisted  that  the  act  of 
1909  merely  directs  the  defendant  to  invest  a 
portion  of  the.  proceeds  derived  from  the  sale 
of  said  trust  lands  in  the  form  of  a  loan  to 
the  University  of  Utah.  This,  it  is  contended, 
constitutes  a  mere  investment,  and  whether 
such  a  loan  would  be  a  safe  Investment  or 
otherwise  was  a  matter  entir^y  within  the 
discretion  and  Judgment  of  the  Legislature, 
and  is  not  subject  to  review  either  by  the  de- 
fendant or  by  this  court.  Plaintiff's  counsel 
also  invokes  the  doctrine  frequently  announc- 
ed by  this  and  other  courts  that  .in  order  to 
declare  a  legislative  act  void  upon  the  ground 
that  It  is  in  conflict  with  the  Constitution, 
such  conflict  must  be  very  clear,  or,  as  it  is 
sometimes  expressed,  if  the  court  entertains 
a  reasonable  doubt  upon  the  question,  then 
the  law  must  be  upheld.  Edler  v.  Edwards, 
84  Utah,  13,  95  Pac.  367,  and  cases  there  cit- 
ed. Counsel  on  both  sides  have  argued  the 
foregoing  questions  fully  and  with  much  force 
and  ability.  In  view,  however,  that  it  is 
strenuously  insisted  by  the  Attorney  General 
that  the  act  of  1009  is  in  conflict  with  anoth- 
er constitutioual  provision,  and  as  in  our 
Judgment  it  is  clear  that  such  is  the  case,  for 
the  reason  that  the  loan  authorized  and  con- 
templated by  said  act  is  not  a  loan  to  the 
university  except  in  name,  and  is  not  an 
obligation  or  debt  of  said  university,  but  is 
both  Id  lair  and  fact  the  obligation  and  debt 
of  the  state  of  Utah,  we  have  therefore  con- 
cluded to  refrain  from  passing  upon  the  very 
latereeting  questions  referred  to  above. 

The  constitutioual  provisions  referred  to 
ore  contained  in  sections  1  and  2  of  article  14 
of  our  Constitntlou,  which  read  as  follows: 
•t  ."Section  1.  To  meet  casual  deflcUs  or  fall- 
«res  id  revenue,  and  for  necessary '  expendi- 
tta«8  tot  BUhlic  puri)qses,  inc)udii|g  the  er^ 


tlon  of  public  buildings,  aad  for  the  payment 
of  all  territorial  indebtedness  assumed  by  the 
state,  the  state  may  contract  debts,  not  ex- 
ceeding in  the  aggregate  at  any  one  time,  the 
suxu  of  two  hundred  thousand  dollars  over 
and  above  the  amount  of  tlw  territorial  in- 
debtedness assumed  by  the  Plate.  But  when 
the  said  territorial  Indebtedness  shall  have 
been  paid,  the  state  shall  never  contract  any 
indebtedness,  except  as  lu  the  next  section 
provided,  in  excess  of  the  sum  of  two  hundred 
thousand  dollars,  and  all  moseys  arising  from 
loans  herein  authorized,  shall  be  applied  sole- 
ly to  the  purposes  for  wtiich  they  were  ob- 
tained. 

"Sec  2.  The  state  may  contract  debts  to 
repel  invasion,  suppress  insurrection,  or  to 
defend  the  state  in  war,  Irat  the  money  aris- 
ing from  the  contracting  of  such  debts  shall 
be  applied  solely  to  the  purpose  for  which  It 
was  obtained." 

The  phrase  "shall  never  contract  any  in- 
debtedness," in  our  Judgment  Includes  any 
obligation  which  the  state  undertakes  or  is 
obligated  to  pay  or  discharge  out  of  future 
appropriations;  that  Is,  appropriations  not 
made  by  the  Legislature  creating  the  debt  or 
obligation,  and  to  be  paid  from  mon^s  de- 
rived from  levies  other  than  those  made  by 
the  then  existing  Legislature,  and  which 
must  necessarily  be  raised  by  levying  a  tax 
upon  the  property  of  the  entire  state,  as  con- 
tradistinguished from  a  mere  city,  county, 
or  district  levy.  In  other  words.  In  order  to 
constitute  an  indebtedness  within  the  provi- 
sions of  the  constitutionol  limitation  it  is  not 
necessary  that  the  debt  be  evidenced  by 
bonds,  notes,  or  other  usual  evidences  of  In- 
debtedness, but  it  is  sufficient  if  in  order  to 
discharge  the  debt  the  state  is  obligated  to 
pay  it  at  some  future  time,  and  that  it  casts 
a  future  burden  upon  the  taxpayer  to  the  ex- 
tent of  a  debt  or  obligation  which  must  t>e 
paid  by  the  state  of  Utah  with  funds  derived 
from  general  taxation.  In  the  following  cas- 
es the  general  question  of  what  constitutes 
an  iudcbtuduess  within  a  constitutional  limi- 
tation clause  similar  to  ours  is  full^'  discus.scd 
and  applied.  A  caref  a'  perusal  of  these  cases 
will,  we  think,  convince  any  one  that  the 
method  adopted  by  the  act  of  1009  makes  the 
debt  or  obligation  authorized  by  the  act  a 
debt  of  the  state  of  Utah  pure  and  simple. 
Among  other  cases  which  might  be  cited  we 
specially  refer  to  the  following:  People  v. 
Johnson,  U  Cal.  503;  Nougues  v.  Duuela8.s,  7 
Cal.  77 ;  Coulson  v.  Portland,  6  Fed.  Cas.  C29 
(Case  Ng.  3,275) ;  Sloan,  Stevens  &  Morris  v. 
State,  51  Wis.  032,  3  N.  W.  393;  Board,  etc.,  v. 
McMUlan,  12  M.  Dak-  300  et  seq.,  06  X.  W.  31C 
et  seq. ;  McNeai  v.  aty  of  Wuco,  SO  Te.x.  83, 
33  S.  W.  324 ;  State  v.  City  of  Helena,  24  Mont 
521, 63  Pac.  90. 55  L.  U.  A.  33C,  81  Am.  St.  Rep. 
453 ;  Council  Bluffs  v.  Stewart,  51  Iowa,  383, 
1  K.  W.  628;  Ereuch  v.,  Burlington,  42  Iowa, 
614;  City  of  Springfield  v.  Edwards,  84  UU 
632.;  .i-aw  v.  Pec(i)le,  87  LU.  3S5;-.  Prince  t. 
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City  of  Qulncy,  128  Ul.  443^  21 N.  E.  T68 ;  Bu- 
chanan  v.  Litclifl^ld,  102  U.  8.  278,  26  h.  Ed. 
138:  Utchfleld  v.  Ballou,  114  U.  S.  190,  5  Sup. 
Ct.  820, 29  L.  Ed.  132. 

In  the  last  two  cases  the  decisions  in  tbe 
eases  cited  from  Illinois  are  reviewed  and 
sustained.  In  the  case  of  Coulson  v.  Port- 
land, supra.  It  was  attempted  to  make  the 
deht  there  in  question  the  debt  of  a  railroad 
company  by  declaring  It  to  be  so  in  terms, 
when  it  in  fact  was  intended  and  prDvlded 
in  the  act  that  the  city  of  Portland  should 
pay  It,  if  it  was  paid  at  all.  Just  as  the 
state  of  Utah  must  In  fact  pay  the  loan-  au- 
thorized by  the  act  of  1909,  If  it  is  ever  to 
be  paid.  That  such  Is  the  real  purpose  and 
Intent  of  the  act  of  1909  seems  to  us  can 
leave  no  room  for  doubt  In  the  mlods  of 
reasonable  men.  When  the  act  of  1909  la 
fully  analyzed,  and  ts  stripped  of  all  technl- 
calities.  It  amounts  to  this :  The  University 
of  Utah,  as  a  state  institution.  Is  given  the 
use  of  the  fund  mentioned  in  the  act,  while 
the  state  assumes  the  debt  and  is  obligated 
to  pay  it.  While  It  is  true  that  the  nnlversi- 
ty  is  a  corporation  and  thus  constitutes  a 
legal  entity  with  a  limited  capacity,  yet, 
when  all  of  the  provisions  of  laW,  which  In 
some  way  relate  to  and  affect  the  govern- 
ment of  the  university  are  considered  and 
construed  together,  it  is  made  very  clear 
that  the  corporation  designated  the  Univer- 
sity of  Utah  was  created  and  exists  for  the 
sole  purpose  of  more  conveniently  governing 
and  conducting  the  educational  institution 
called  the  "University."  The  university  is 
clearly  a  state  institution,  and  Is  so  treated, 
since  the  members  constituting  its  governing 
board  are  all  appointed  by  the  Governor 
■with  the  consent  of  the  senate,  and  the  board 
regularly  reports  to  the  Governor.  Moreover, 
the  corporation  holds  all  the  property  In 
trust  merely.  In  fact  the  property  belongs 
to  the  state  of  Utah.  We  thlulc  no  one  'will 
seriously  contend  that  the  corporation  styled 
the  "University  of  Utah''  has  the  power  or 
authority,  without  the  consent  of  tiie  state 
of  Utah,  to  dispose  of  any  projjerty-.  While 
the  naked  legal  title  to  the  buildings  and 
paraphernalia  may  be  vested  in  the  corpora- 
tion, it  Is,  nevertheless,  held  in  trust  for 
the  state  of  Utah,  which  is  obliged  to  hold 
and  use  and  maintain  it  for  school  purposes. 
The  real  ownership  is  thus  in  the  state, 
and  If  the  university  property  is  destroyed 
from  any  cause  it  is  the  loss  of  the  state, 
and  the  burden  of  restoring  It  must,  as  it 
should,  fall  upon  the  state  at  large.'  The 
state  also  must  provide,  the  necessary  funds 
to  conduct  and  iuoliituin  the  university  by 
the  same  means  and  in  the  same  manner 
tliat  all  other  state  Institutions  are  main- 
tained. The  state  trust  funds  now.are<  and 
perhaps  always  will  be,  entirely  Uisufflcient 
for  this  purpose.  According  to  the  last  bien- 
nial report  of  the  board  of  regents  ctf  the 
University  of  Uta^i  to, the  (xo^etopr,  and  of 


which  we. are  authorized  to  take  Judicial 
notice,  the  estimated  income  from  the  pro- 
ceeds of  all  land  sales,  now  amounts  to 
^22,000  annually,  qr  to  $44,000  for  the  years 
1909  and  1910.  The  estimated  income  from 
all  other  sources,  not  Including  appropria- 
tions from  the  state  for  the  years  aforesaid, 
amounts  to  $28,000  more.  The  total  estimat- 
ed income  from  all  sources,  not  including  ap- 
propriations from  state  moneys  raised  by 
taxation,  for  the  next  two  years  Is,  there- 
fore, $72,000,  while  the  expenses  of  conduct- 
ing and  maintaining  the  university  alone,  not 
Including  the  other  schools  and  Institutions 
connected  with  it,  for  the  next  two  years, 
were  estimated  at  $318,000.  By  reference  to 
the  general  appropriation  act  of  1909  it  will 
be  seen  that  the  following  provision  waa 
made  for  the  University  of  Utah,  namely: 
"For  general  maintenance  of  the  University 
of  Utah,  including  the  State  Normal  School, 
the  State  School  of  Mines,  the  School  of 
Arts  and  Sciences,  including  salaries,  fuel, 
printing,  advertising,  stationery,  insurance, 
general  improvements  and  repairs,  gas,  elec- 
tric light  and  f)ower,  apparatus,  books  and 
supplies,  taking  care  of  grounds  and  neces- 
sary and  miscellaneous  expenses,  etc.,  but 
does  not  Include  new  buildings  and  tbeir 
equipment,  the  purchase  of  water  rights  or 
land  for  the  two  academic  years  from  July 
1,  1009,  to  June  30,  1911,  or  so  much  thereof 
as  may  be  necessary,  $300,000." 

While  this  is  considerably  less  than  the 
amount  demanded  for  those  purposes,  it, 
ue\'«rtheles3,  is  $228,000  In  excess  of  the  in- 
come derived  from  the  trust  funds  and  nil 
other  sources.  As  a  matter  of  Information 
merely,  we  remark  that  the  different  schools 
mentioned  In  the  foregoing  quotations  are 
all  conducted  and  carried  on  in  connection 
with  the  university.  Every  dollar  m  excess 
of  the  $72,000  derived  from  other  sources 
must,  therefore,  be  raised  by  a  tax  levied 
upon  all  the  taxable  property  within  the 
state,  and  must  be  paid  out  of  the  state 
treasury.  We  mention  this  simply  because 
It  is  clear  that  it  would  not  cliauge  the  re- 
sult, even  though  a  portion  of  the  $72,000 
were  appropriated  and  set  aside  for  the  pay- 
ment of  the  principal  and  Interest  of  the 
obligation  in  question.  If  the  amount  neces- 
sary to  pay  principal  and  interest  were  in 
fact  taken  from  the  income  of  the  university, 
it  would  simply  result  In  requiring  the  state 
to  supply  the  amount  so  taken  from  its  gen- 
eral fund  for  "general  maintenance,"  and 
hence  nothing  would  be  gained,  so  far  as  the 
taxpayer  is  concerned,  by  making  the  obli- 
gation payable  out  of  the  Income  before  re- 
ferred to.  It  is  for  this  reason,  no  doubt, 
that  the  Legislature  directed  tbe  tward  of 
regents  to  pay  both  principal  and  Interest 
out  of  the  general  appropriations  as  they 
will  be  made  from  -  time  to  time.  There  ia 
not  the  slightest  attempt  In  the  act  to  con- 
ceal the  ff)ct..jU)4jt  the  d0bt  autho^lia^  lurJt 
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muBt  be  paid,  both  principal  and  Interest, 
from  appropriationa  made  from  the  funds  of 
the  state,  which  are  obtained  by  general  taxa- 
tion. The  legal  effect  of  the  act  of  1909, 
80  far  as  It  affects  the  relations  of  the  uni- 
versity and  the  state,  may  be  said  to  be 
that  while  the  obligation  authorized  by  the 
act  Is  in  terms  made  the  debt  of  the  uni- 
versity, yet.  In  the  same  act,  the  university 
is  entirely  absolved  from  the  duty  and  burden 
of  paying  it,  while  the  state  Is  made  to  as- 
sume this  duty,  and  Is  thus  made  the  real 
debtor.  If  this  be  so,  it  becomes  entirely 
immaterial  whether  the  board  of  regents  ex- 
ecuted the  notes  provided  for  in  the  name 
of  the  university  or  not.  The  state  must, 
nevertheless,  pay  both  the  principal  and  in- 
terest of  those  notes,  if  they  are  paid  at  all. 
These  notes,  therefore,  both  In  law  and  fact, 
are  state  obligations.  But  it  is  nevertheless 
contended  that  the  notes  are  in  fact  the 
notes  of  the  university  and  thus  do  not  con- 
stitute a  state  indebtedness,  and  hence  do 
not  fall  wlthta  the  constitutional  debt  limit 
any  more  than  debts  of  counties,  cities, 
school  districts,  and  other  like  agencies  of 
the  state  come  within  this  limit  We  cheer- 
fully concede  that  county,  city,  and  school 
district  debts  are  not  state  obligations,  and 
do  not  come  within  the  constitutional  inhibi- 
tion. From  the  facts  and  circumstances  dis- 
closed, however,  it  seems  clear  that  the  debt 
in  question  is  not  analogous  to  an  ordinary 
county,  city,  or  school  district  debt 

But  apart  from  all  that  has  been  said,  we 
think  it  is  a  state  obligation  for  other  rea- 
sons. The  legislative  act  itself  placed  the 
duty  upon  the  state  to  pay  It  out  of  state 
funds,  all  of  which  are  to  be  obtained  from 
future  tax  levies.  Again,  in  section  2  of  the 
act  it  is  provided  that  the  interest  upon  the 
very  fund,  which  it  is  claimed  is  loaned  to 
the  university,  shall  continue  to  be  paid  to 
the  university.  It  is  thus  In  effect  provided 
that  the  interest  upon  the  loan  shall  be  paid 
to  the  alleged  borrower.  Who  is  it  that 
must  pay  this  Interest?  It  can  be  no  one 
but  the  state  of  Utah.  The  state  of  Utah  is 
therefore  obligated  to  pay  the  accruing  inter- 
est upon  a  debt  declared  to  be  the  debt  of  the 
university.  Moreover,  if  we  consider  the  na- 
ture of  the  funds  that  are  authorized  to  be 
loaned  by  the  act  and  the  relation  of  the 
state  to  those  funds,  by  reason  of  the  express 
constitutional  provision  referred  to,  then 
there  remains  no  doubt  as  to  whose  obliga- 
tion it  is.  The  funds  authorized  to  be  turn- 
ed over  to  the  university  are  all  trust  funds 
which  the  state  is  obliged  to  protect  against 
loss  or  diversion.  The  state,  by  an  express 
pledge  in  the  Constitution,  therefore,  must 
maintain  the  fund  intact  If  the  state, 
therefore,  anthorizes  any  one  to  use  $250,000 
of  this  fund,  the  state.  Impliedly  at  least, 
guarantees  the  repayment  thereof.  The  state 
is  thus  always  obligated  as  a  guarantor  of 
the  fund.  If  this  were  all,  however,  and  it 
wera  dear  that  the  obligation  to  pay  the 


debt  rested  upon  some  other  agency  than  the 
state,  we  would  not  be  inclined  to  hold  that 
it  is  the  state's  obligation  although  the  state 
stands  in  the  relation  of  guarantor.  When 
the  whole  act  is  considered,  however,  it  Is 
very  clear  that  it  was  declared  to  be  the 
debt  of  the  university  for  no  other  purpose 
than  to  avoid  coming  in  conflict  with  the  debt 
limit  contained  in  the  Constitution.  This 
purpose  Is  so  manifest '  from  the  act  itself 
that  it  hardly  needs  to  be  pointed  out  As 
is  well  said  by  the  Supreme  Court  of  Cali- 
fornia in  referring  to  a  similar  constitutional 
provision  in  the  case  of  Pattlson  v.  Boai^, 
etc.,  IS  Gal.  183:  '^he  intent  of  this  clause 
of  the  Oonstitotion  Is  plain  enougli;  it  was 
designed  as  a  chedt  on  legislation,  and  on 
BDCh  legislation  as  might  create  a  charge  np- 
on  the  property  of  the  entire  state."  Is  it 
not  palpable  that  the  (^ligation  In  question 
creates  a  chaxge  upon  the  entire  property  of 
the  state  in  the  form-  «f  interest  alone 
amounting  to  more  than  (130,000,  and  aa 
prindiMLl  and  inteeest  aggregating  a  sum  in 
excess  of  $360,000,  all  of  which  must  be  paid 
withiA  the  time  limit  fixed  in  the  act,  and 
must  be  itaid  with  moneys  obtained  from 
general  taxation  and  appropriated  out  of  the 
general  funds  of  the  state?  If  this  does  not 
constitute  a  state  Indebtedness  we  cannot 
conceive  how  one  can  be  created  unless  It 
would  be  by  issuing  state  bonds.  If  an  at- 
tempt had  been  made  to  Issue  state  bonds  to 
the  amount  of  $250,000,  no  one  would  ques- 
tion their  unconstitutionality  because  in  ex- 
cess of  the  constitutional  debt  limit,  yet  the 
necessary  money  for  the  payment  of  such 
bonds,  both  principal  and  Interest  would 
have  to  be  and  would  be  obtained  precisely  In 
the  same  manner  as  the  money  must,  and  is, 
in  fact  directed  to  be  obtained  for  the  pay- 
ment of  the  obligation  in  question.  Notwith- 
standing this.  It  is  contended  that  the  indebt- 
edness authorized  by  the  act  In  question  la 
not  a  state  indebtedness.  We  are  unable  to 
yield  assent  to  such  a  contention. 

If  the  debt  limit  may  be  exceeded  In  the 
manner  provided  for  in  the  act  of  1900,  then 
there  is  practically  no  limitation  in  this 
state.  The  next  Legislature  may  authorize 
the  oflScers  of  the  Agricultural  College  to  in- 
cur $250,000  indebtedness  to  be  paid  by  the 
taxpayers  In  the  same  way.  Moreover,  the 
Legislature  may  authorize  and  direct  the  per- 
sons who,  for  the  time  being,  are  directing 
the  affairs  of  other  state  institutions  to  In- 
cur obligations,  if  In  doing  so  they  make 
them  payable  by  a  particular  Institution.  If 
this  may  be  done  to  assist  one  state  institu- 
tion, why  may  not  all  be  assisted  in  the  same 
way?  Why  cannot  this  constitutional  limita- 
tion be  avoided  by  a  law  authorizing  the 
creation  of  a  corporation  with  authority  to 
provide  ways  and  means  by  making  loans  for 
the  erection  of  all  state  bnlldlngs  nominally 
to  be  paid  for  by  such  corporation,  but  in 
fact  to  be  paid  by  the  state  out  of  the  funds 
Obtained  from  gmeral  taxation  and  bf  fa- 
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ture  appropriations?  If  tb«  act  in  queBtioq 
is  not  in  contiict  witb  section  1  of  article  14 
of  our  Constitution,  then  we  cannot  perceive 
why  a  debt  Incurred  as  indicated  above 
would  be.  To  our  minds  the  conclusion  that 
the  obligation  authorized  by  the  act  of  1909 
is  a  state  obligation  and  comes  within  Iwtb 
the  letter  and  spirit  of  section  1  of  article  14 
of  the  Constitution  admits  of  no  doubt  This 
being  so  It  is  clearly  our  duty  to  declare  the 
act  void  because  in  conflict  with  a  constitu- 
tional provision. 

The  question  as  to  whether  the  act  Is  only 
void  in  part  is  not  doubtful.  It  is  quite  clear 
tbat  the  legislative  aim  was  to  avoid  any 
state  indebtedness  for  the  purposes  stated  in 
the  act.  From  this  we  must  assume  that,  if 
the  act  in  terms  had  declared  any  part  of 
the  whole  amount  named  in  the  act  as  con- 
stituting a  state  indebtedness,  the  whole  act 
would  have  been  defeated.  The  condition, 
therefore,  is  not  one  where  the  constitutional 
part  can  be  separated  from  the  unconstitu- 
tional, and  the  constitutional  part  upheld 
and  the  unconstitutional  part  declared  void, 
In  this  Instance  the  wliole  act  must  faU. 

Much  as  we  regret,  even  deplore,  the  neces- 
sity of  even  temporarily  depriving  the  uni- 
versity of  the  use  of  a  paucli  needed  building, 
we  nevertheless  must  yield  obedience  to  the 
Constitution  rather  than  follow  our  own  de- 
sires or  inclinations  In  avoiding  inconven- 
iences in  conducting  public  institutions.  The 
constitutional  provision  in  question  is  clear, 
and,  like  all  other  provisions,  should  be  obey- 
ed, and  not  Ignored  or  frittered  away  t>y 
forced  construction.  If  the  people  thin]!:  it 
wise  or  prudent  to  authorize  a  larger  debt 
limit  they  may  easily  amend  the  Constitu- 
tion, but.  If  amended,  It  should  be  done  by 
those  who  are  responsible  for  its  original  de- 
sign and  purpose. 

In  conclusion  we  remark  that  the  facts 
and  circumstances  which  control  in  the  cases 
cited  by  counsel,  and  which  have  not  been 
referred  to  In  this  opinion,  are,  in  our  Judg- 
ment, clearly  distinguishable  from  the  facts 
and  circumstances  In  this  case,  and  hence  w^ 
have  refrained  from  mentioning  them.  From 
what  lias  been  said  it  follows  that  the  writ 
prayed  for  should  be  denied;  and  it  being 
clear  that  the  application  cannot  I>e  amended 
BO  as  to  avoid  the  constitutional  clause^  the 
application  should  be  dismissed.  It  Is  so  or- 
dnred. 

McCARTY,  J.,  concurs. 

8TRAUP,  C.  J.  (concurring).  When  the  al- 
leged prescribed  legal  duties  of  an  officer 
rest  upon  the  provisions  of  an  unconstitution- 
al enactment,  I  tlilnk  he,  when  commanded  to 
perform  such  duties,  or  show  cause  for  not 
doing  so,  may  justify  his  refusal  or  failure 
to  perform  on  the  ground  of  the  invalidity  of 
fhe  statute.  If  a  contrary  rule  was  declared 
In  the  Thoreson  Case  (as  I  think  was  intend- 
ed to  be  declared).  It  was  overruled  in  the 


StanfcHTd  Case.  Since  then,  the  latter,  and 
not  the  former,  case  expresses  the  law  on 
such  question  in  this  Jurisdiction. 

The  act  in  question  authorized  the  regents 
of  the  university  to  expend  $2oO,(X)0  for  the 
erection  of  a  building  for  the  university. 
The  Constitntion  forbids  the  incurring  of 
state  debts,  exceeding  in  the  aggregate  at 
any  one  time  the  sum  of  $200,000,  to  meet 
casual  deficits,  failures  in  revenue,  or  neces- 
sary exi>endlture6  for  public  purposes,  includ- 
ing the  erection  of  public  buildings.  The 
moneys  and  funds  appropriated  by  the  Legis- 
lature for  the  university  were  not  available, 
for  such  funds  were  all  appropriated  and 
needed  for  general  maintenance  of  tlie  uni- 
versity. The  Legislature  saw  that  a  state 
debt  could  not  legally  be  Incurred  for  the 
desired  purpose  in  the  sum  of  $230,000.  The 
Constitution  further  provides,  as  does  also 
the  enabling  act,  that  the  proceeds  of  the 
sale  of  lands  granted  to  the  state  by  the 
United  States  for  the  benefit  of  the  university, 
"shall  constitute  permanent  funds  to  be  safe- 
ly Invested  and  held  by  said  state,  and  the  in- 
come thereof  to  be  used  exclusively  for  the 
purposes  of  said  university."  The  proceeds 
derived  from  the  sale  of  such  lands  have 
from  time  to  time  been  Invested  by  the  state 
land  board  and  the  Income  thereof  paid  to 
the  university.  Such  yearly  income  amounts 
to  something  like  $22,000.  Now,  the  problem 
attempted  to  be  solved  by  the  Legislature  is 
this:  How  can  it  make  available  the  perma- 
nent land  fund  so  Invested  by  the  land  board 
and  give  the  university  $230,000  thereof,  and 
have  the  state  pay  it  back,  without  violating 
the  constitutional  provisions  referred  to?  I 
say  the  state,  because,  as  is  well  shown  by 
Mr.  Justice  Frick,  the  university  has  no  pr<^ 
erty  or  funds  nor  any  source  of  Income  with 
which  to  meet  and  pay  the  money,  except 
from  the  funds  appropriated  to  It  by  the 
state.  The  act  In  question  Is  the  attempted 
solution.  It  directs  the  regents  of  the  uni- 
versity to  expend  $2SO,000  to  erect  a  build- 
ing, and  the  land  l)oard  to  convert  into  cash 
sufficient  of  the  Investment  of  the  perma- 
nent land  fund  as  shall,  together  with  the 
cash  on  hand,  amount  to  the  sum  of  $230,000. 
and  to  pay  the  same  at  once  to  the  regents. 
It  further  provides  that  the  university,  by 
the  regents,  shall  execute  promissory  notes 
by  the  terms  of  which  the  university  prom- 
ises and  agrees  to  pay  the  $230,000  so  receiv- 
ed by  it  from  the  land  board,  the  first  $12,- 
500  of  which  and  the  Interest  tliereon  to  be 
paid  in  1912,  and  the  further  sum  of  $12,300 
and  the  interest  thereon  each  year  thereafter 
until  the  amount  of  $230,000  and  the  Interest 
thereon  is  paid.  In  order  that  the  nnlver- 
slty  may  have  funds  with  which  to  meet  and 
make  such  payments,  It  Is  further  provided 
that  "the  lK>ard  of  regents  of  the  university 
of  Utah  are  authorized  and  empowered  to 
pay,  out  of  the  funds  aiH>roprlated,  or  other- 
wise available  for  Its  general  maintenance, 
the  principal  and  Interest  of  the  said  obliga- 
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tlons  ns  tficy  become  due."  The  Legtslnture 
saw  that  if  the  act  rwinlred  or  directed  the 
regents  to  pay  "said  obligations"  out  of  the 
funds  appropriated  for  such  ptirpose,  the 
transaction  would  be  recognized  aa  and 
would  be  an  obligation  or  debt  of  the  state. 
80,  to  avoid  such  effect,  and  not  offend 
against  the  Constitution  In  that  regard,  the 
legislature  provided  that  the  regents  should 
pay  "said  obligations"  out  of  funds  appropri- 
ated for  "general  maintenance"  of  the  uni- 
versity. Thus  the  Idea  Is  conceived  that  If 
funds  are  appropriated  by  the  Legislature 
for  "general  maintenance,"  and  It  directs  the 
regents  to  apply  them  in  payment  of  "said 
obligations,"  a  purpose  for  which  the  appro- 
priations are  not  apparently  to  be  made.  It 
has  well  behaved  and  not  offended  against 
the  Constitution,  and  has  made  Itself  believe 
that  by  making  appropriations-  under  the 
name  of  "general  maintenance,"  and  by  per- 
mitting and  directing  such  funds  to  be  taken 
and  applied  In  payment  of  "said  obligations," 
no  appropriations  have  been  made  to  pay  the 
ohllgn  tlons.  80  long  as  the  Legislature  per- 
mits and  directs  the  funds  eo  appropriated  to 
be  applied  In  payment  of  the  obligations, 
what  does  It  matter  in  what  name  the  ap- 
propriations are  made?  Furthermore,  a 
very  troublesome  question  arises  in  case  ap- 
propriations of  funds  are  made  for  a  cer- 
tain and  specific  purpose — ^"general  mainte- 
nance" of  the  university — as  to  whether  the 
regents  could  lawfully  divert  and  apply 
them  to  another  purpose,  notwithstanding 
the  power  and  authority  attempted  by  this 
act  to  be  conferred  upon  them.  The  two 
acts  of  the  Legislature,  one  making  an  ap- 
propriation for  a  certain  and  specific  pur- 
pose and  the  other  directing  the  funds  so  ap- 
propriated to  be  applied  to  another  and  dif- 
ferent purpose,  would  seem  not  to  be  very 
barmonious.  I  cannot  see  wherein  the  Leg- 
islature would  more  have  offended  against 
the  Constitution  had  It  provided  In  the  act 
that  the  obligation  should  be  paid  from  fu- 
ture funds  to  be  directly  and  specifically  ap- 
propriated for  such  purpose.  But  In  order 
that  the  obligation  may  not  be  called  a  debt 
of  the  state,  the  legislature  declared  that 
"It  shall  be  a  debt  of  the  university  and  not 
of  the  state."  It  wotild  seem  that  the  Leg- 
islature, by  the  course  pursued  by  It,  was  ap- 
prehensive of  the  charge  that  It  had  offended 
against  the  Constitution,  and  desired  to  put 
such  quesilon  at  rest  by  declaring  that  It 
had  not  done  so.  And  the  way  to  do  that 
was  to  tle'-lare  that  the  obligation,  no  matter 
what  In  fiiet  It  way  be.  was  a  debt  of  the 
university  and  not  of  the  state.  So,  too, 
since  the  Constitution  ijermits  only  the  in- 
come of  tlie  permanent  land  fund  to  be  paid 
to  the  unlvei"slty.  and  since  such  yearly  in- 
come was  only  ?22.0»)0,  and  since  the  Teglsla- 
ture  had  proAlded  that  sufficient  of  the  In- 
vestment of  such  land  fund  should  be  con- 


verted Into  cash  as  would,  together  with  the 
cash  on  hand,  amount  to  $2r>0,000,  and  direct- 
ed the  same  to  be  paid  at  once  to  the  regents 
of  the  university.  It  might  also  seem  that 
there  would  be.  In  such  case,  something  more 
paid  to  the  university  than  the  mere  income, 
and  the  charge  made  that  the  Constitution 
was'  agiiln  violated,  It  further  declared  that 
the  paying  of  such  moneys  by  the  land  board 
to  the  university  shall  be  and  Is  called  a 
"loa'n"  and  "an  Investment."  I  apprehend 
that  a  trustee,  who  was  charged  with  a  trust 
fund  and  who  was  required  to  safely  In- 
vest It  and  only  pay  the  income  thereof  to 
the'  l)eneflclary,  but  who.  when  he  had  paid 
the  whole  fund  to  the  boneflclary,  was  called 
te  answer  a  charge  of  a  breach  of  his  trust, 
might  as  well  assert  that  the  fund  was  only 
"loaned"  to  the  beneficiary  and  "Invested" 
with  him,  and  by  such  a  defense  conld  defeat 
the  very  purpose  of  the  trust.  If  the  acts 
required  to  be  done  by  the  Legislature  are 
harmful  aAd  Incomiwtlble  with  the  Constitu- 
tion, such  effect  cannot  be  avoided  by  the 
Legislature  calling  them  Innocent,  or  by  giv- 
ing them  a  particular  name.  Neither  can  It 
be  avoided  by  the  requirement  In  the  act 
that  "all  laws  In  conflict  herewith  shall  be 
BO  construed  as  to  carry  out  the  provisions  of 
this  act."  The  direction  that  the  laws  shall 
be  80  construed,  whether  they  bear  such  a 
construction  or  not,  encroaches  upon  the  pre- 
rogative of  the  courts.  The  Legislature  must 
content  itself  with  the  power  of  making 
laws.  It  cannot  also  direct  the  construction 
that  'shall  be  given  them.  If  we  were  per- 
mitted to  follow  the  direction  and  make  the 
Constitution  and  all  other  laws  yield  to  the 
act,  we,  undoubtedly,  would'  be  relieved  from 
many  dltticultles  and  much  responsibility. 
The  Constitution,  however,  wisely  forbids  the 
adoption  of  such  a  principle  of  construction. 
The  Legislature's  attempt  to  give  the  univer- 
sity a  much  needed  building  Is  of  course  com- 
mendable. But  I  think  the  manner  In  which 
the  attempt  Is  made  Is  clearly  Incompatible 
with  the  Constitution.  I,  therefore,  concur 
in  the  Judgment  denying  the  writ 


Ex  parte  BAnXKS. 

,    BARNES  V.  LONO. 

(Supreme   Court  of   Oregon.     Oct.    19,   ISOOil 

1.  Habeas   Cobptts    (S    99*)  —  Custodt    o» 
Child— Death   of  Mothkb  Haviro   Cds- 

The  father,  bring  worthy  and  capable  of 

properly  caring  for  his  child, "custody  of  which 
on  liiH  obtaining  a  divorce  was  given  to  its 
mother,  will  as  its  rightful  cuBtodinn  on  her 
death  b«  given  its  custody  in  habeas  corpos  as 
asaiimt  the  mother's  parents,  with  whom  she  l«ft 
it  to  take  care  of  and  keep. 

rE<l.  Note.— For  other  caRes.  see  Tlabcaa  Cbr- 
puK,  Cent.  Dig.  {  S4 ;  Pec.  Dig.  J  9»;*  Parent 
and  Child,  Cent.  Dig.  ||  4-32.] 
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2.  HiLBEAs    Corpus   (S    99*)  —  Custodx    of, 

CniLD — Removal   fkom   State. 

A  child,  custody  of  which  was  given  its 
mother  oa  its  father  obtaining  a  divorce  from 
her  in  Wasbingtou.  and  which  by  permission 
of  the  court  granting  the  divorce  was  taken 
by  her  to  Oregon,  may  properly  be  taken  back 
by  its  father  on  bis  recorering  its  custody  on 
her  death. 

[Ed.  Note.— B^or  other  cases,  see  Ilabeas  Cor- 
pus, Cent.  Dig.  §  84 ;  Dec.  Dis.  S  99  ;•  Parent 
and  Child,  Cent.  Dig.  If  4-32.] 

Appeal  from  Circuit  Court,  Union  Copnty; 
J.  \V.  Knowles,  Judge. 

Habeas  con^us  proceeding  by  Jameft  R. 
Barnes  against  Cora  Ixing  for  custody  of 
Joseph  Lester  Barnes.  From  An  adverse 
judgment,  petltlotier  appeals.  Reversed  and 
remanded. 

C.  E.  Cochran,  for  appellant. .  C.  II.  Flun 
and  F.  S.  Ivaiiboe,  for  respondent. 

EAKTN,  J.  This  is  a  proceeding  by  habeas 
cori>us  to  recover  the  custody  of  a  child,  a 
boy — Joseph  liCster  Barnes — being  at  this 
time  two  years  ni'-d  font  months  of  age.'  Peti- 
tioner and  Ada  Barnes,  the  parents  of  the 
child,  were  married  Jnne  10,  190<;,  and  re- 
sided In  Adams  county.  Wash.,  where  peti- 
tioner owns  a  large  'farnh  TTiey  Beparated 
about  December  26,  1900,  the  wife  returning 
to  the  home  of  her  parents,  and  thereafter 
residing  with  ttaeaa.  Oa  June  lO;  1907,' the 
child  was  bom,  and  od  February  16,  1908,  In, 
Adams  county,  Wasb.,  this  petitions  secnred 
a  decree  of  dlTorce  from  Txid  wife  Adn  on  t4ie 
ground  of  desertion,  the  decree  giving  to  the 
wife  tbe  care  and  xMSto&y  of  the  ehlM  until 
sndi  time  as  the  court  should  order  otiier- 
Wlse,  and  providing  that  the  wtfe  should  not 
remove  the  etaUd'  be^'ond'  the  JurlsdictleB  of 
that  conrt  Theceatter'tt  was  stlpnlated  tbat 
tbe  decree  ot  the  court  shtald  be  amended  so 
aa  to  eliminate  .the  provMoti  tbat  the  wife 
aliall  not  remove  die  ebtid  from  the'Jnrl*- 
di<rtlon  of  tbe  court.  The  wife  themftee, 
with  the  child,  removed  to  Union  coutaty.  Or., 
where  on,  October  .7,  1908,  she  died  at  the 
home  «f  her  mothtft,  this  dBfextdant,  and  De- 
quested  her  mother  to  take  £ar^  of  ttte'  babtr 
and  Iteep  him,  wtaitft  'Bite  promised  to  do, 
and  now  refnaes  to  stntende^  it  to  jietltlonen 
Soon  after  tliQ  remderlnK  of  the  decree  o( 
divorce,  petitioner  lemarrled,  and,  with '  his 
wife,  now  resides  imhls  farm  Ib  AdamsicOaB- 
ty,  Waab.  The  evldeace  establlBbes,  andlthe 
trial  conrt  fonod.  tbat  petitioner  Is  *  .wait 
of  good  personal  habits,  has  ^a  goo4  repnta- 
tlon  for  being  honest,  sober,  and  tndnBtrleua, 
and  owns  a  large  farm  wosth  $10,000,  incom- 
bered  for  a  debt  of  $2,000. 

In  the  decree  <tf  divorce,  tbe  custody  of  the 
diild  was  given  to  the  wife,  and  proiKirly 
so,  notwithstanding  die  was  the  party  at 
fanlt,  such  fault  not  reflecting  upon  her  char- 
acter, and  this  child  balng  of  tender  age. 
But  the  law  recognizee  the  fatlier,  the  moth- 
er being  dead,  as  the  rightful  custodian  of 


bia  child,-  aa  against  the  claim  of  all  per- 
«on8.  Of  course,  the  court  in  the  interest  of 
tbe  child  may  take  It  from  the  parents  and 
make  other  provision  for  It,  but  there  must 
be  some  good  cause  for  so  doing.  No  doubt 
the  defendant  would  give  the  child  a  good 
home  and  the  best  of  care,  and  is  very  much 
attached  to  it,  but  as  against  the  father  she 
has  uo  legal  claim  upon  It.  Swarens  v. 
Swarens  (Kan.)  97  Pac.  968.  If  the  father 
were  unworthy  or  incapable  of  caring  for  It 
properly,  then  it  would  be  the  duty  of  the 
court  to  place  It  elsewhere,  but  no  plea  of 
tbat  character  is  made  here.  The  divorce 
suit  has  not  relieved  petitioner  of  his  parental 
obligation  to  his  son,  and  be  has  done  no  aet 
that  forfeits  his  right  to  Its  custody.  It  Is 
said  In  Jackson  v.  Jackson,  8  Or.  402,  that, 
as  between  the  father  and  maternal  grand- 
father of  a  child,  the  father  certainty  has 
tbe  better  right  to  its  care  and  custody,  im- 
lesa  be  Is  manifestly  an  Improper  person  to 
take  charge  oftt.  See,  also,  I^mbert  v.  Lam- 
bert, 16  Or.  485,  19  Pac.  459;  Bsrtley  v.  Bail- 
ey. 17  Or.  114,  19  Pac.  844.  Neither  Is  it 
improper  for  petitioner  to  remove  the  child 
out  of  Oregon  as  WVishlngton  Is  Its  home, 
and  it  is  a  si)eclal  charge  of  the  superior 
court  of  Adams  county,  Wash.,  .where  the 
court  retains  a  continuing  supervision  over  It 
In  the  divorce  suit,  and  is  trustee  of  $500  for 
its  benefit. 

The  court  erred  In  Its  conclusion  of  law 
that  the  best  Interests  of  Joseph  T^ester 
Barnes  required  that  he  remain  In  the  cus- 
tody of  defendant  and  In  dismissing  the  writ, 
and  In  not  awarding  the  cblld  to  petitioner. 
Judgment  Is  reversed  and  the  cause  remand- 
ed to  the  lower  court  for  snch  further  pro- 
ceedings as  may  be  proper,  Bot  inconsistent 
with  this  opinion. 

<M  Or.  eei) 

0*SULLIVAN  V.  BLAKELT. 
(Snpreme  Court  of  Oregon.    Oct.  19,  1909.) 

1.  TaxatioW  (f  612*)— ATFiDAvrr— OoKTwrts. 

Under  B.  &  G.  Comp.  {  285,  subd.  4,  re- 
lating to  claim  and  delivery,  and  providing  tbat 
when  ft  delivery  is  claimed,  plaintiff  shall  nudce 
an  affidavit  that  .the  property  has  not  been 
taken  for  a  tax,  fete,  when  an  Immediate  de- 
livery is  not  claimed,  such  affidavit  need  not  be 
made. 

[Bd.  Note.-^or  other  cases,  see  Tazation, 
Dec.  Dig.  t  ei2.»] 

2.  Taxation   (f  612*)— Propkbtt   Subjkot— 
Pkopebtt  Taken  fob  Tax. 

Under  B.  &  C.  Comp.  {  285,  subd.  4,  re- 
lating to  claim  and  delivery,  and  providing  tbat 
when  a  delivery  is  claimed  plaintiff  shall  make 
an  affidavit  that  tbe  property  has  not  been 
taken  for  a  tax,  while  the  provisional  remedy 
of  claim  and  delivery  is  not  entirely  co-ordi- 
nate with  tho  common-taw  action  of  replevin, 
yet  it  conforms  to  tbe  general  rule  that  prop- 
erty seized  for  a  tax  on  a  warrant  not  void  on 
its  face  cannot  be  replevied  by  the  defendant 
in  the  tax  warrant 

[EH.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  612.  •]  ■ 
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1  TAZATIOK  (I  612*)— PXOPEBTT  Tak«i»  ¥0B 

Taxes— PKRBowAi,TT—DMr«CTB  ik  Wabbant 

OB  Levy— Bftkot. 

While  a  tax  warrant,  legal  in  form,  pro- 
ceeding from  a  court  or  officer  authorized  to 
issue  it,  and  which  on  its  face  contains  nothinK 
fairly  disclosing  that  it  waa  improperly  issued, 
will  protect  the  officer  executinf  it  aa  if  it  were 
valid,  it  will  not  enable  him  to  build  up  a 
title,  either  general  or  special,  to  property  seiz- 
ed thereunder;  and  hence,  when  title  to  prop- 
erty is  asserted  by  an  officer  undertaking  to 
justify  his  execution  of  a  tax  warrant,  he  must 
show  his  authority,  'the  regularity  of  the  pro- 
ceedings, and  that  the  property  levied  on  be- 
longs to  the  person  named  in  the  warrant. 

[Eld.    Note.— For  other  cases,   aee  Taxation, 
Dm;  Dig.  I  ei2w*] 

4.  Taxatiow   rt  912*)— Salxs— Rkoui,abitt— 

BuBDBir  or  Pboov.' 

The  sale  of  property  by  a  tax  collector  is 
an  In  invitnm  proceeding,  the  regularity  of  which 
must  be  established  by  the  officer  attempting 
to  uphold  a  title  pursuant  to  the  sequestration. 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Dec.  Dig.  I  612.*] 

8.  Taxation  (|  612*>— Sai,k  k)b  Tazk»-Ao- 

TION  TO  Tbt  Tihx— Answeb. 

In  an  action  to  recover  the  possession  of 
personal  property  or  its  value,  an  answer  al- 
'leglng  the  seunre  and  sale  of  the  property  un- 
der a  tax  warrant,  but  not  setting  forth  the 
several  steps  required  to  be  taken  to  form  the 
basis  of  a  valid  tax,  was  insufficient. 

[Ed.   Note.— For  other  cases,   see  Ol^xation, 
Doc.  Dig.  {  612.*] 

Appeal  from  Circuit  Court,  Union  Coun- 
ty; William  Smith,  Judge. 
.  AcUon  by  Peter  O'Sullivan  against  J.  M. 
Blakely.  Judgment  for  defeiidant,  and  plain- 
tiff appeals.  Reversed  and  remanded. 
'*>>  This  actioii  was  commenced  April  8,  1906, 
to  recover  the  poaseeeion  of  peraonal  prop- 
erty, or  its  value  in  case  poeBeasion  thereof 
could  not  be  Kcnied,  and  damages  for  the 
alleged  wrongful  taking  and  the  unlawful 
detention.  The  answer  denied  the  material 
(fiyerments  of  the  complaint,  and  alleged,  in; 
effect,  that  at  all  the  times  stated  in  the 
pleadings  the  defendant  was  the  duly  elect- 
ed, legally  qualified  and  acting  sheriff  of 
Wallowa  county  and  the  ex-offlcio  tax  col- 
iBtbyr  therein;  that  on  February  12,  1906, 
the  comity  clerk  of  that  county  made  bis 
certificate  of  the  several  amounts  of  taxes, 
apportioned  to  be  assessed  upon  the  taxable 
property  of  the  county  for  all  purposes  for 
tbe  year  1005, 'together  with  a  transcript  of 
the  original  assessment  roll,  to  which  was 
aCCacbed  a  proper  warrant,  directed  and  de- 
livered to  the  defendant,  authorizing  him  to 
collect  the  taxes  set  out  in  the  transcript  or 
tax  roll  for  that  year;  that  on  such  roll 
the  plaintlfTs  personal  proiierty  assessment, 
aa  equalized,  was  $13,376,  and  the  tax  due 
thMBon  amounted  to  $214.01 ;  that  the  plain- 
tiff was  removing  from  that  county  without 
paying  any  part  of  such  tax,  and  had  ad- 
vertised his  goods  to  be  sold  March  24,  1006, 
intending  thereby  to  place  them  beyond  the 
reach  of  the  defendant  for  ^ch  tax;   that 


on  the  day  appointed  for  sncb  sale  the  de- 
fendant) in  order  to  satisfy  the  plalntUTa 
taxes,  which  were  then  due,  levied  on  the 
personal  property,  and  after  duly  advertising 
the  same,  sold  It  April  7, 1006,  to  the  highest 
bidder  for  cash,  thereby  realizing  1176.86; 
that  such  sale  was  fairly  conducted,  and  the 
sum  so  obtained  was  all  the  property  was 
then  reasonably  worth;  that  after  such  sei- 
zure, but  prior  to  the  sale  so  made,  the  plain- 
tiff paid  on  account  of  such  tax  the  sum  of 
$30;  that  the  expenses  incurred  in  making 
the  sale  were  $29;  that  after  crediting  sndi 
payment  and  the  sum  so  secured  fr«m  the 
sale,  and  deducting  the  expenses,  there  re- 
mained due  on  account  of  the  tax  the  sum 
of  $36.16;  and  that  the  personal  property 
described  in  the  complaint  composed  the 
goods,  etc.,  as  sold  by  the  defendant  A  de- 
murrer to  the  answer,  on  the  ground  that 
it  did  not  state  facts  snfilclent  to  constitute 
a  defense  herein,  was  overruled,  whereupon 
a  reply  was  filed  denying  the  averments  of 
new  matter  In  the  answer,  upon  which  issues 
the  cause  was  tried,  resulting  in  a  Judgment 
for  the  defendant,  and  the  plaintiff  appeals. 

Oeo.  O.  Bingham,  for  appelUmt  F.  & 
Ivanhoe,  for  reqKmdent. 

MOORE,  O.  J.  (after  stating  tbe  facts  as 
aboT^.  The  seizure  of  the  personal  proper- 
ty was  made  pursuant  to  the  following  enact- 
ment: "It  shall  be  the  duty  of  the  shwlff  to 
levy  upon  the  goods  and  chattds  of  any  per- 
son or  persons  removing  from  the  county 
without  first  paying  all  taxes  charged  against 
them;  and  he  shall  Aiake  sale  thereof.  If 
necessary.  In  the  manner  prescribed  In  this 
chapter."  B.  &  C.  Comp.  i  8187.  This  ac- 
tion Is  maintained  under  t±«  eode  title  of 
"Claim  and  DeUvery"  (Id.  I  284),  which  form. 
It  has  been  said,  was  substantially  the  com- 
mon-law remedy  of  replevin.  Casto  r.  Murray, 
47  Or.  67,  6S,  81  Pac.  38^  883;  Freeman  r. 
Tmmmer,  60  Or.  287,  29S,  91  Pac  1077:  The 
plaintiff  b«Mii  did  not  (dalm  the  Immediate 
delltery-  of  his  goods,  and  hence  be  was  not 
required  to  give,  nhd  did  not  nuke,  an  nlB- 
davit  that  the  property  had  been  taken  for 
A  tax;  B.  ft  a  Comp;.  |  28S,  subd.  4.  The 
statute  laM  noted  practically  prohibits  the 
maintenance  of  the  foriner  action  at  r^leT- 
In  In  cases  like  the  one  at  bar.  It  will  thus 
be  seen  that  the  provlsiohal  remedy  of  daim 
and  delivery  is  not  entirely  co-ordinate  with 
the  common-law  action  of  replevin,  bat  It 
conforms  to  the  general  rule  established  by 
courts  that,  where  property  Is  seized  for  a 
tax  upon  a  warrant  not  void  on  Its  face, 
such  property  cannot  be  replevied  by  the  de- 
fendant in  the  tax  warrant  from  the  officer 
so  seizing  it    Cobbey,  Rep.  (2d  Ed.)  |  383. 

A  tax  warrant  legal  in  form,  proceeding 
from  a  court  or  an  otBcet  having  antltority 
to  Issue  it  and  which  on  Its  face  contains 


•ror  other  esses  see  sun*  topic  sad  seetl«B  NUHNBa  in  Dee;  *  Am.  Digs.  U07  to  d«t*.  It  Beporter  Indaxt* 


Digitized  by 


Google 


Or.) 


6TATI:  r.  LA  ROSE. 


299 


nothing  fairly  to  disclose  to  an;  one  tbat 
It  was  put  forth  without  sanction  of  law, 
will  prot«(ct  the  officer  whose  duty  it  is  to 
execute  such  process  to  the  same  extent  as 
If  It  were  Talld ;  but  It  will  not  enable  such 
official  to  build  up  a  title,  either  general  or 
special,  to  prc^erty  seized  by  virtue  of  the 
mandate.  Cooley,  Tax'n  (2d  Ed.)  801.  When, 
therefore,  a  title  to  property  is  asserted  by 
an  officer,  who  undertakes  to  justify  his  ex- 
ecution of  a  tax  warrant,  he  must,  as  in  cases 
of  seizure  under  an  attachment  or  under  an 
execution,  show  his  authority,  the  regularity 
of  the  proceedings  under  which  be  acts,  and 
that  the. property  levied  upon,  to  satisfy  the 
ratable  measure  of  the  sovereign's  exaction, 
belongs  to  the  person  named  in  the  warrant 
Shinn,  Rep.  i  538.  The  sale  of  property  by 
a  tax  collector,  for  the  payment  of  the  trib- 
ute which  the  law  demands,  is  an  in  inVltum 
proceeding,  the  regularity  of  which  must  be 
established  by  the  officer  who  attempts  to 
uphold  a  title  pursuant  to  the  sequestration. 
The  amended  complaint  alleged  that  at  aU 
the  times  th»«in  stated  the  plaintitC  was 
the  owner,  etc,  of  the  personal  property, 
which  on  March  24,  1906,  the  defendant  un- 
lawfully seized.  The  complaint  does  nof 
state,  nor  does  the  answer  allege,  that  the 
plaintiff  owned  such  property  In  Wallowa 
county  on  March  1,  1905,  at  the  hour  of  1 
o'clock  a.  m.,  when  the  goods  should  bare 
been  aaseaeed  to  the  person  who  at  that 
time  owned  them.  B.  &  C.  Comp.  i  S057,  as 
amended  hy  Laws  Sp.  Sess.  1903,  p.  4. 

The  answer  does  not  allege  that  the  per- 
sonal property  was  listed  by  the  assessor, 
unless  such  fact  is  to  be  Inferred  from  the 
aTenn«it  "that  on  said  tax  roll  [referring  to 
a  transcript  of  the  original  assessment  roll] 
the  plalntilTs  personal  property  assessment, 
as  equaliaed  by  the  county  board  of  equaliza- 
tloD,  was,  after  his  exemption  of  |300,  |13,- 
876."  As  the  answer  does  not  set  forth  the 
■ereral  steps  required  to  be  taken  to  form 
the  basis  of  a  valid  tax.  It  did  not  aver  facts 
sufficient  to  constitute  a  defense  to  the  ac- 
tion, and  an  error  was  committed  in  over- 
ruling the  demurrer. 

Mr.  Justice  EAKIN,  having  made  an  order 
In  this  cause,  took  no  part  in  the  trial  or 
oonsldMatlon  hereof. 

For  the  error  so  committed,  the  Judgment 
Is  reversed,  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  necessary,  not 
inconsistent  with  this  opinion. 


STATE  V.  LA  ROSE. 

(Supreme  Court  of  Oregon.    Oct  19,  1909.) 

1.  Cbiminai.  Law  (J  372*)— Bvidencb— Other 
Offe  IVSF8  ■ 

Defendant  was  charged  with  having  killed 
deceased,  the  proprietor  of  a  secondhand  store, 
by  atiiking  bim  with  a  gas  pipe  wrapped  in 
newspaper,  as  deceased  turned  to  show  defend- 


ant an  article  for  which  he  had  Inontred.  Six- 
teen hours  before  another  secondhand  dealer 
had  been  struck  on  the  head  with  a  rusty  iron 
bar  wrapped  in  newspaper  in  the  same  manner, 
and  24  hours  after  the  attack  on  deceased  de- 
fendant entered  a  Chinese  tailor  shop  with  a 
rusty  piece  of  ^ae  pipe  wrapped  in  a  newspaper 
and  handkerchief,  and  requested  to  be  shown  an 
article  of  merchandise  from  one  of  the  shelves. 
TTie  Chinaman  saw  the  pipe,  and,  on  inquiry, 
defendant  stated  he  was  working  for  the  gas 
company.  As  the  Chinaman  turned  to  get  the 
article,  defendant  struck  him  with  the  pipe,  but 
the  blow  failed  to  stun  him,  and  he  pursued  de- 
fendant, who,  when  arrested,  stated  that  he 
thought  he  had  killed  the  Cthinaman,  having 
knocked  over  a  nnmber  of  tiis  kind,  and  did  not 
Uiink  the  Chinaman  would  be  able  to  identify 
him.  On  it  becoming  known  that  some  one  had 
killed  deceased,  who  was  a  Jew,  defendant  stat- 
ed, "They  ought  to  kill  all  the  Ood  damned 
Jews."  JueM,  that  evidence  of  the  assault  com- 
mitted on  the  Chinaman  and  on  the  storekeeper 
preceding  the  assault  on  deceased  was  admissi- 
ble in  a  prosecution  for  killing  deceased. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent.  Dig.  f  888 ;  Dec.  Dig.  f  872.*] 

2.  HomciDB  (I  254*)— BviDKNcr. 

Evidence  held  to  sustain  a  oonvictlon  of 
murder  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Wg.  fl  533-538;   Dec.  Dig.  {  254.*] 

3.  Criminal  Law   (8  628*)— Witnessks— In- 
D0R8KMRNT— Identity. 

The  object  of  placing  the  names  of  wit- 
nesses  on  the  indictment  being  only  to  identify 
the  person  who  testified  before  the  grand  jury, 
the  description  of  a  witness  whose  true  name 
was  "Thomas  Kinney"  as  "Thomas  Leondor" 
was  not  objectionable  where  it  appeared  that 
the  witness  was  a  meml>er  of  ao  acrobatic  trio, 
known  as  the  "Leondor  Bros.  Trio,"  that  he 
was  also  known  as  "Thomas  Leondor,"  and  that 
he  was  emplosred  In  a  saloon  known  as  "Leon- 
dor Bros.  Saloon." 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  140»-1419;  Dec.  Dig.  | 
628.*] 

Appeal  from  Clroilt  Court,  Multnomah 
County ;  Robert  O.  Morrow,  Judge. 

Jack  La  Rose  yrsm  convicted  of  murder  In 
the  second  degree,  and  he  appeals.    Afflrmedi 

Defendant  was  convicted  In  the  circuit 
court  for  Multnomah  county  ot  the  crime 
of  murder  In  the  second  degree,  committed 
In  the  killing  of  one  Hyman  Neuman;  and 
appeals  to  this  court.  The  evidence  introduc- 
ed by  the  state  tended  to  show  the  follow- 
ing facts:  On  the  11th  day  of  May,  1906, 
defendant  entered  the  secondhand  store  of 
one  Max  Hermann,  and  asked  to  be  shown 
some  article  on  sale.  As  Herinann  turned 
to  procure  It,  defendant  struck  him  on  the 
head  with  a  rusty  Iron  bar  wrapped  in  a 
newspaper.  •  After  striking  the  blow,  defend- 
ant escaped  from  the  store,  leaving  Hermann 
In  an  unconscious  condition,  with  the  weap- 
on lying  ui)on  the  floor  near  him.  The  next 
day,  about  16  hours  after  the  assault  upon 
Hermann,  deceased  Hyman  Neuman  was 
found  in  his  secondhand  store,  which  was 
situated  within  a  block  from  the  store  of 
Max  Hermann,  lying  in  an  unconscious  con- 
dition upon  the  floor,   wounded  upon   the 
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bead,  In  a  manner  similar  to  Hermann,  wltb 
a  piece  of  rusty  gas  pipe,  wrapped  In  a  news- 
iwper  bearing  date  of  the  previous  day,  lying 
near  him.  A  stepladder  against  the  wall 
uud  a  suit  cuse  on  tbe  floor  near  blm  Indi- 
cated that  be  bad  probably  been  taking 
the  case  from  the  shelf  when  he  was  assault- 
ed in  tbe  same  manner  as  Hermann.  Within 
24  hours  after  tbe  assault  on  Neuman,  and 
within  two  blocks  of  tbe  business  places  of 
Hermann  and  Neumau,  defendant  entered 
tbe  Chinese  tailor  shop  of  one  John  Cbong 
with  a  rusty  piece  of  gas  pipe,  which  was 
wrapped  in  a  newspaper,  and  further  wrap- 
I)ed  in  a  bandkercbiof,  and  requested  to  be 
shown  an  article  of  merchandise  from  one  of 
tbe  shelves.  The  wrapping  not  being  ar- 
ranged so  as  to  entirely  cover  the  pipe,  the 
Chinaman  saw  the  pipe  and  asked  him  what 
he  was  doing  with  it,  and  be  answered  that 
be  was  working  for  the  gas  company.  When 
tbe  Chinaman  turned  to  take  down  tbe  arti- 
cle, defendant  struck  blm  with  the  pipe, 
but  the  blow  was  a  glancing  one,  and  failed 
to  stun  him.  Defendant  then  ran  out  of  the 
store  wltb  tbe  Chinaman  in  pursuit,  and  was 
captured  within  a  short  distance.  When 
confronted  by  tlie  Chinaman,  be  admitted 
the  assault,  and  made  tbe  following  state- 
ment :  "Yes,  you  son  of  a  bitch  [referring  to 
the  Chinaman]  I  thought  I  had  killed  you, 
but  I  have  knocked  over  a  number  of  your 
ktnd,  and  I  didn't .  think,  whtu  I  left  you, 
you  would  ever  be  able  to  come  here  and 
identify  me."  It  was  further  sliown  that 
about  11:30  o'clock  of  the'day  xtpon  which 
Neuman  was  struck  defendant  came  into  a 
saloon  In  the  nelgliborbood  of  the  place  of 
business  of  deceased  in  an  excited,  and  aiv 
parently  Intoitricatedj  condition,  and  said: 
"For  God's  sake,  glveine  a  drink  of  any- 
tblng.  I<  have  Just  been  standing  down  in 
front  of  a  secondhand  store,  and  I  didn't 
know  whether  to  go  in  there  and  buy  a  re- 
volver and  €;ommit  suicide  or  blow  In  this 
$10."  Later  word  was  brought  into  the  sa- 
loon that  another  Jew  bad  been  struck  d9wn 
by  the  mysterious  person  called  tbe  "gas 
pipe  thug,"  and  defendaiit  said :  ''They  ought 
to  kill  all  tbe  6o<l  damned  Jews.'.'  About  6 
o'clock  on  the  same  evening  defendant  again 
^tered  the  saloon,  and,  taking  more  drinks, 
drew  from  bis  pocket  two. watches  and  left 
tiiem.with  tbe  bar  tender.  They  were  Iden- 
tifled  by  relatives  of  deceased  (Neumau)  as 
bavlng  been  bis  property  and  part  of  bis  stock 
on  sale  in  the  store.  Witnesses  were  not  able 
to  say  that  the  watches  were  there  on  the 
day  of  the  killing,  but  testifled  to  having 
seen  one  there  a  week  before,  and  the 
other  a  month  before.  One,  a  lady's  small 
watch,  was  particularly  identified  by  the 
person  who  sold  it  to  Neuman.  La  Rose 
had  another  watch,  which  the  state  does  not 
claim  was  ever  the  proi>erty  of  Xeuman. 
The  testimoni"  of  the  police  officers  was  to 
the  effect  that  La  Rose  admitted  having 
these  two  watches,  but  claimed  that  he  bad 


bought  the  lady's  watch  In  San  Francisco, 
and  had  won  tbe  other  at  a  game  of  pool  la 
a  saloon  in  Portland.  He  himself  testified 
on  the  trial  that  he  bought  the  large  watch 
in  San  Francisco,  and  won  the  small  one  at 
pool.  The  state  inttoduced  testimony  of 
police  officers  tending  to  show  that  tbe  em- 
ployn^ent  of  weapons,  such  as  were  used  in 
tbe  assaults  upon  Neuuian,  Hermann,  and 
Cbong,  was  novel  and  unusual  In  Portland. 
As  the  jury  were  the  Judges  of  the  value 
and  effect  of  tbe  evidence,  it  is  unnecessary 
to  state  the  evidence  for  the  defense;  tbe 
question  being  whether  the  evidence  adduced 
by  tbe  state  was  competent,  and,  If  so, 
whether  it  was  sufficient  to  justify  the  ver- 
dict. 

Jay  H.  Upton,  L,  W.  Humphreys,  and  H. 
H.  Riddel  1,  for  appellant.  J.  J.  Fitisgersld 
and  John  F.  Logan,  for  the  State. 

McBRIDB,  J.  (after  stating  the  facts  as 
above).  At  the  beginning  of  this  ease  we  are 
met  by  tbe  objection  that  the  court  erred 
in  admitting  evidence  of-  the  assaults  upon 
Hermann  arid  Cbong.  We  think  the  evi- 
dence Was  properly  admitted.  Three  offenses 
committed  in  tbe  same  locality,  each  succeed- 
ing the  other  at  shbrt  Ihttrrals,  upon  per- 
sons enpnped  in  selling  articles  of  mercban- 
dtse  of  practically  the  eiiae  cbatacter,  and 
In  substantially  the  same  manner,  with  the 
siinie  kind  of  a  weapon,  and  that  a'  novel 
and  unusual  one,  wotild  suggest  to  the  ordi- 
nary reasonable  mind 'that  they  were  the  off- 
sprliig  of  the  sflhie  brain,  and  were  lAanned 
and  e;xecuted  by  the  same' person.  Pefhaps, 
tnk«n' alone,  they 'wooM  not  bfr'sufflclent'to 
juSttfy  a  conviction^  but,  when  taken  with 
defendaofs  statement  to  Choiig  that  he  had 
"knoieked  over  a  nbmbei*  of  your  kind,"  his 
posfesMon  of  the  wflitcftes,  wblcb  had  been 
seen  tn  Neuman's  Store  from  a  few  'days  to 
a  ■month  previortsly,  and  his  contradictory 
and  false' statements  As  to  where 'he  obtain- 
ed them,  we  think  there  wns '  SufHoient  evl- 
denote  "to  Justify  the  Vei'diet  tof  the  juir,  and 
the  testimony  objected  to  was  jM-operly  ad- 
mitted. The  admission  of  this  testimony  is 
in  harmony  with  tbe  case  of  State  v.  O'Don- 
nell,  36  Or.  222,  01  Pac.  892;  State  y.  Finch 
(Or.)  103  Pac.  605;'  Stat^v.  Germain  (Or.) 
103  Tac.  521.  Tbe  dect^idns  of  other  courts 
on  this  subject  are  so  Inharmonious  that  we 
do  not  undertake  the  task  of  attempting  to 
reconcile  them.  Tbe  many  appeals  pending 
in  this  court,  and  tbe  pressing  necessity  of 
disposing  of.  its  rapidly  accumulating  busi- 
ness render  imprnctlcaljle  an  opinion  fully 
discussing  ev-cry  phase  in  which  this  subject 
has  been  presented  In  the  remarkably  aJble 
brief  snbmitted  by  counsel  for  defendant. 
While  it  has  been-thorougbly  considered,  we 
are  forced  to'  content  onrsclves  with  a  bare 
.statement  of  our  coiiclnslous. 

Anotlier  objection  urged  was  the  admission 
of  the  testimony  of  Thomas  Kinney,  who  tea- 
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tlfled  before  fhe  grand  Jury  under' the  name 
of  Thomas  Leondor.  Upon  the  trial  in  the 
circuit  court  he  testified  that  he  "vras  a  mem- 
ber of  an  acrobatic  trio  known  as  the  "Leon- 
dor  Bros.  Trio,"  that  his  true  name  was 
Kinney,  but  that  he  yt&B  also  known  as 
Thomas  Leondor.  It  appeared  from  the  tes- 
timony that  the  saloon  where  he  was  em- 
ployed was  known  as  "Licondor  Bros.  Sa- 
loon," and,  as  It  Is  shown  that  defendant 
was  in  this  place  much  of  the  time  for  a  day 
or  two  before  his  arrest,  It  Is  evident  that 
giving  witness  a  name  that  be  had  commonly 
gone  by,  and  by  which  the  saloon  where  he 
was  employed  was  known,  did  not  in  any 
way  mislead  the  defendant  as  to  hia  Identity ; 
and,  the  object  of  placing  the  name  of  a  wit- 
ness upon  tile  indictment  being  only  to  iden- 
tify the  particular  person  Who  testified  be- 
fore the  grand  Jury,  any  name  assumed  by 
him  will  satisfy  the  substantial  requirements 
of  this  statute. 

The  Judgment  of  the  lower  court  will  be 
afllrmeda'  •  \-   , , 

(ISSCal.  269> 

LAKB  ▼.   WILLIAMS  et  al.     (L.  A.  2.2S0.) 

(Supreme  Court  of  California.    Sept.  15,  1909.) 

!•  CoNTBACTS    (S    186*)— Breach    of   Agsss- 
ment—Pebsons  Entitled  .TO  Site. 

Any  breach  of  a  coparlnersliip  contract 
creates  a  cause  of  action  in'firttof  of  the  part- 
ner injured,  not  in  favor  of  one^'wliom  be  may 
have  employed  as  a  representative. 

[Ed.  Note— For  Ather' cases,  see  Contracts, 
Cent.  Dig.  8!  T90-797;  Dec.  Dig. 'J  18e.*J 

2.  Fbaud  (8  47*)— Actions— CoMPiiAjHT—Sujr- 

nCIEKCT. 

Allegations  that  defendant*  conspired  to 
defraud  plajntlH  by  inducing  him,  through  false 
representations,  to  purchase  a  daiiy  business, 
that  B^lyivg  on  the  represeiitatlons  pfainti^  ppi^ 
chased  an  undivided  one-half  interest  t^ith  in: 
tent  to  give  It  and  which  fa^' did  give  to  his 
daughter,  cansing  tlia  bill  of  sale  to  be  made 
to  and  delivered  to  bar,  and  that  neither  plain- 
tiff nor  hi*  daughter  ever  received  anything  from 
defendants,  are  demurrable  for  faimre  to  state 
clearly  a  cause  of  action  in  plaintiff's  favor,  sa 
it  is  not  clear  juat  wh,at  h>g  interest  may .  be, 
he  having  fbnnerly  parted  ■*ith  all  apparent  in- 
terest in  his  dangnter's  favor,'  sitrd  he  ehonld  af- 
firmatively show  such  a  cause  of  action  in  his 
favor  as  will  prevent  a  subsequent  Judgment  in 
his  daughter's  favor  for  the  same  money. 
[Ed.  Note.— For  other  cases,  see  Fraud,  Die. 

Dig.  I  *r.»i 

Department  2.  Appeal'  ftom  Stipertor 
Court,  Santa  Barbara  County;  Walter  Bord- 
well,  judge. 

Action  by  H.  P.  Lane  against  Albert  O.' 
Williams  and  another.'  Judgment '  for  de- 
fendants, and  plalntitr  appeals.    Affirmed. 

Ralph  W.  Schoonover,  for  appellant  W. 
S.  Day  and  W.  C.  Day,  for  respondents. 

MELVIN,  J.  Plaintiff,  who  Is  appellant 
here,  filed  complaints  to  which  demurrers 
were  successively  Interposed  and  .sustained. 
To  his  fourth  amended  complaint  the  demur- 


rer was  sustained  without  leave  to  amend, 
and  Judgment,  haying  been  entered  according 
to  that  ruling,  he  takes  this  appeal  from  said 
Judgment.  Appellant  has  endeavored  to 
plead  three  causes  of  action  in  his  fourth' 
amended  complaint  In  the  statement  of  the 
first  one  it  is  alleged  that  defendants,  who 
were  husband  and  wife,  conspired  together 
to  cheat  and  defraud  plaintiff,  by  inducing 
him,  through  certain  false  representations, 
to  purchase  from  them  the  whole  of,  or  a 
half  Interest  In  a  certain  dairy;  that  some 
of  the  property  used  in  the  conduct  of  said 
dairy  was  not.  owned  by  Williams  and  hia 
wife,  and  that  the  rest  of  it  was  mortgaged 
for  nearly,  if  not  quite.  Its  full  value;  that 
in  pursuance  of  their  conspiracy  the  defend- 
ants  communicated  to  a  Mrs.  Bense,  who,  lu 
turn,  conveyed  Information  of  the  supposed 
facts  to  appellant,  a  false  statement  with 
reference  to  the  title  o^  defendants  to  the 
property,  the  net  profits  of  the  business,  hnd 
other  niatters  which  ard  enumerated  in  the 
pleadings.  It  is  also  set  forth  that,  at  <( 
later  day,  Williams  and  his  wife  affirmed  to 
Lane  the  statement  that'  Mrs.  Bense  had 
made  to  him.,  and  added'  other  false  repte' 
sentatldna  regarding  the  value  of  the  dairy^ 
the  cattle^  and  other  matters  relating  to  th^ 
business,  and  that  they  concealed  froiia  plain- 
tiff the  fact  that  some  of  the  personalty 
usQd  In  the-  business  w.as  not  theirs,  and 
suppressed  all  inforniation' relating  to  the 
exlstlhg  mortgage  on  \he  property.  It  Is 
fiitther  averred  that,  reij-lng  on  the  repreJ 
sentatlons  made  by  Williams  and  his  wlfe^ 
on  March  17,  1904,  Lah6  purchased  iron\ 
them  an  undivided  one-half  interest  In  said 
dalr^  for  $6,500,  with  Intent  to  give  said  in, 
rarest  to  his  daughter,  Mrs.  Addle  L.  Allen; 
that  he  did  ^glve  her'  the  property  so  pur- 
chased, causmg  the  bill  of  sale  to  be  execut- 
ed Ifa  her  favor, and  delivered  to  her;  and 
that  respondents  then  and  'there  received  for 
said  bUf  interest  in  the  business  HOOO  hi 
cadh,  paid  by  Lane  out  of  bis  own  fuhds,  and 
a  promissory  note  for  $2,500,  payable  to  re- 
spondents In  one  year,  with  interest,  which 
said  note  was  executed  by  Mrs.  Allen  and 
secured  by  a  chattel'  mortgage  upon  said  in- 
terest In  the  property.  It  Is  further  averred 
that  neither  Lane  nor  hia  daughter  ever  re- 
ceived anything  from  defendants  for  the 
$4,000  paid  as  aforesaid,  and  Judgment  for 
damages  in  that  suih  is  demanded.     ' 

In  his  second  cause  of  "action  appellant 
sets  up  the  matters  of  fraud  charged  in  the 
first  one,  and  further  alleges  that  his  daughr 
ter,  Mrs.  ,Allen,  and  A.  C.  Williams  formed  a 
copartdershlp  and  that  he  was  employed  by 
Mrs.  Allen  to  manage  her  Interest  In  the 
firm,  but  was  prevented  'from  so  doing  by 
the  defendants,  who  neither  delivered  the 
property  to'  Allen,  ox  to  his  daughter,  nor 
permitted  them,  or  dither  of  them,  to  par- 
ticipate In  the  management  of  the  business. 
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He  chaiyes  that,  as  a  conseQuence  of  the 
conduct  of  tbe  respondents,  he  lost  three 
years'  time,  and  the  result  of  three  years' 
labor,  and  he  asks  for  damages  In  tbe  sum 
of  $3,000. 

The  third  cause  of  action  resembles  the 
second,  except  that  It  la  for  $100  damages, 
alleged  to  be  due  as  a  result  of  moving  plain- 
tiff's family  to  Santa  Barbara  from  Ventura, 
when  he  went  to  the  former  place  to  take 
charge  of  his  daughter's  business. 

The  demurrer  interposed  to  this  complaint 
was  upon  the  grotmds  that  It  did  not,  in  ei- 
ther .  of  Its  divisions,  state  facts  sufflclent 
to  constitute  a  cause  of  action;  that  the  first 
cause  of  action  is  uncertain  and  unintelligi- 
ble because  therefrom  It  cannot  be  ascertain- 
ed whether  A.  0.  or  LUIy  Le  Noir  WUlIams 
conspired  as  partners,  as  Joint  owners  In 
common,  or  acting  from  a  common  purpose 
and  motive;  and  that  the  first  cause  of  ac- 
tion is  barred  by  the  provisions  of  subdivi- 
sion 1  of  section  S39  of  the  Code  of  CiTll 
Procedure. 

The  causes  of  action  which  appellant  at- 
tempted to  state  in  his  fourth  amended  com- 
plaint, depending  upon  the  alleged  damage 
occasioned  by  his  removal  from  Ventura 
and  his  loss  of  time,  were  stated  in  some 
form  in  the  original  complaint,  as  well  as 
in  tbe  last  one.  The  demurrer  as  to  these 
causes  of  action  was  properly  sustained. 
The  employment  of  appellant  was  by  Mrs. 
Allen,  and  not  by  respondents.  It  is  not 
pleaded  that  there  were  any.  contractual  re- 
lations between  defendants  and  appellant. 
On  the  contrary,  although  they  had  agreed 
that  Mrs.  Allen,  in  consideration,  among  oth- 
er things,  of  devoting  all  of  her  time  to  the 
business,  was  to  get  a  certain  percentage  of 
the  profits  of  the  copartnership,  she  was 
merely  given  the  right  to  furnish  her  father's 
services  at  any  time  in  lieu  of  her  own. 
Appellant  was  not  a  member  of  the  firm. 
Any  breach  of  the  contract  of  copartnership 
creates  a  cause  of  action  in  favor  of  the  co- 
partner who  is  injured— not  in  favor  of  one 
whom  such  partner  may  have  employed  as 
a  repre8entatlv& 

While  there  is  no  demurrer  upon  the 
ground  of  misjoinder  of  parties  plaintiff,  we 
think  that  the  demurrer  to  the  main  cause 
of  action  must  be  sustained  upon  the  general 
ground  that  plaintiff  falls  to  state  clearly  a 
cause  of  action  In  his  favor.  According  to 
the  allegations  of  the  complaint  Mrs.  Alien 
received  a  bill  of  sale  for  the  property.  It 
is  true  that  there  is  an  allegation  to  the  ef- 
fect that  neither  she  nor  tbe  plaintiff  re- 
ceived anything  for  the  $4,000,  or  for  the 
note.  Yet,  while  it  appears  that  defendant 
did  not  own  some  of  the  property  mentioned 
In  the  bill  of  sale,  there  Is  no  allegation  ei- 
ther that  Mrs.  Allen  was  not  In  a  position 
to  obtain  a  portion  of  the  property,  that  she 
was  not  satisfied  with  such  title  as  she  had. 


or  that  she  was  wHlIng  to  surrender  the  hffl 
of  sale  and  rescind  the  contract  so  far  as 
she  was  concerned.  In  other  words,  it  Is 
not  clear  Just  what  plaintiff's  interest  in  the 
matter  may  be,  he  having  formally  parted 
with  all  apparent  Interest  In  favor  of  Ills 
daughter.  He  should  affbrmatlvely  show, 
such  cause  of  action  in  his  behalf  as  would 
prevent  a  subsequent  Judgment  In  her  favor 
for  the  same  money. 

We  are  therefore  of  the  opinion  that  the 
demurrer  to  this  cause  of  action  was  proper- 
ly sustained.  This  conclusion  relieves  us  of 
the  necessity  of  determining  whether  or 
not  the  action  was  barred  by  the  provisions 
of  section  339,  subd.  1,  Code  Civ.  Proc. 

Judgment  affirmed. 

We  concur:  HENSHAW,  J.;  LOBIGAN.T. 


(IMCaL  MT) 
BOADLBZ  T.  DAVI&    (Sac.  I,e9&) 
(Snpreme  Court  of  California.    Sept  U,  UOB^ 

1.  Doiacii.1  d  4*)  — Domoiu  or  Choiob— 
Voting. 

The  mere  fact  that  one  Is  registered  in  • 
certain  place  and  has  voted  therein  ia  not  eon* 
doslve  oa  the  question  of  his  domicile. 

[Eld.  Note.— For  other  cases,  see  DomicUet 
Cutt  Dig.  i  19;  Dec.  DliTTl.*] 

2.  Apfeai.  and  Bbbob  (f  1024*>— Bctxkw. 

A  finding  on  the  question  whether  defend- 
ant resided  in  a  certain  ooonty  when  the  action 
was  commenced,  and  was  entitled  as  a  matter 
of  right,  under  Code  dr.  Pioc.  |  89S,  to  have 
the  action  transferred  to  such  county,  will  not 
be  distnihed  on  appeal,  where  the  evidence  ia 
conflicting. 

[Ed.  Note.— For  other  eases,  see  Appeal,  aad 
Error^  Gent  Dig.  If  8886,  4090;   DeeTDic  | 

In  Bank.  Appeal  from  Sopertor  Ooort,  Bl 
Dorado  County;  N.  D.  Amot,  Jndge. 

Action  by  J.  H.  Bradley  a^dnst  F.  M.  Da- 
vis. From  an  wder  denying  a  motion  for 
change  of  place  oit  trial,  defendant  appeals. 
Affirmed. 

C.  B.  Peters,  for  appelant  Hlnkson  &  El- 
liott, for  respondent 

ANGELLOTTI.  X  This  Is  an  appeal  from 
an  order  denying  defendant's  motion  for  a 
change  of  place  of  trial  of  the  action  from 
the  superior  court  of  El  Dorado  county  to 
the  superior  court  of  Sacramento  county, 
made  upon  the  ground  that  the  defendant  was 
a  resident  of  Sacramento  county  at  the  time 
of  the  commencement  of  the  action.  Tbe 
motion  was  heard,  submitted,  and  determined 
solely  upon  affidavits.  These  affidavits  were 
conflicting  upon  the  question  of  the  place  of 
residence  of  defendant  at'  the  time  of  the 
commencement  of  the  action.  The  affidavits 
of  plaintiff  and  Q.  S.  Estey  were  positive  and 
unequivocal  to  the  effect  that  the  defendant 
was  then  a  realdent  of  El  Dorado  county,  and 
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tbere  is  nothing  In  either  affldftvit  from.wUch 
we  are  authorized  to  infer  that  the  affiants 
did  not  have  personal  knowledge  of  the  iSaets 
as  to  which  they  swore  positively  and  with- 
out qualiflcatiou.  Under  these  circumstances, 
notwithstanding  the  fact  that  defeodant's 
counteraffidavit  Is  very  clear  and  specific,  it 
must  be  held  that  there  was  a  substantial 
conflict  on  the  question  of  residence.  It  has 
heretofore  been  held,  and  we  think  correctly, 
that  the  mere  fact  that  one  is  registered  in 
a  certain  place  and  has  voted  therein  is  not 
conclusive  evidence  npon  the  question  of  his 
domicile.  Qulnn  v.  Nevllls,  7  Cal.  App.  231, 
93  Pac.  1(»5. 

■  Under  section  396,  Code  of  Civil  Procedure, 
defendant  was  eatifled  as  a  matter  of  abso- 
lute right  to  have  the  action  transferred  to 
Sacramento  county,  if  he  resided  therein  at 
the  titne  of  the  commenceni«it  of  the  action. 
The  question  whether  he  did  so  reside  in 
Sacramento  county  Was,  however,  one  to  be 
determined  primarily  by  the  oonrt  in  which 
the  action  was  instituted  and  to  which  the 
motion  for  the  change  of  place  of  trial  was 
addressed;  and  it  is  well  settled  that  the 
finding  of  a  trial  court  upon  this  qnestion  of 
fact  win  not  be  disturbed  on  appeal,  where 
the  evidence  In  respect  to  residence  Is  con< 
fllcting,  even  though. the  whole  evidence  upon 
the  question  is  contained  In  affidavits.  Hast- 
ings V.  Keller,  69  Cal.  606,  11  Pac.  218 ;  Dan- 
iels ▼.  Church,  96  Cal.  18,  30  Pac.  798;  Lud- 
wig  V.  Harry,  126  Cal.  877,  68  Pac.  868.  Two 
of  the  cases  Just  cited  were  decided  subse- 
quently to  the  case  of  Tuller  v.  Arnold,  93 
Cal.  166,  28  Pac.  868,  wherein,  upon  an  appeal 
from  an  order  refusing  to  dissolve  an  attach- 
moit,  it  was  said  that  the  rule  that  this 
conrt  will  not  pass  upon  the  evidence  when 
conflicting  does  not  apply  where  the  evi- 
dence is  documentary.  This  statement  Is 
not  in  accord  with  the  other  decisions  of 
this  court  The  rule  has  been  applied  on  ap- 
peals from  orders  refusing  a  change  of  place 
of  trial,  where  the  question  ot  fact  presented 
solely  by  affidavits  was  as  to  where  the  con- 
tract sued  upon  was  made  (see-  LAkeehore 
Cattle  Co.  V.  Modoc,  etc.,  Co.,  108  Cal.  261', 
41  Pac.  472 ;  Bowers  v.  MKJdoc,  etc.,  Co.,  117 
Cal.  60,  48  Pac.  979;  Brown  v.  S.  F.  Sav. 
Union,  122  Cal.  648,  66  Pac.  SOS),  and  also  in 
sevwal  cases  on  appeals  from  orders  grant- 
ing or  denying  motions  for  new  trial,  made 
by  a  Judge  who  did  not  preside  at  the  trtal. 
In  fact,  we  know  of  no  case  in  which  it  has 
not  been  held  appHcable,  even  where  the  evi- 
dence was  entirely  do«amentafy,  except  the 
case  of  Tuller  t,  Arnold,  supra ;  and  while 
there  Is  some  force  in  the  contention  that  the 
reasons  for  the  rnle  are  not  as  strong  and 
apparent  In  cases  where  the  evidence  is  en- 
tirely documentary  as  is  cases  wheM  witness- 
es have  testified  orally  before  the  lower  court. 
In  view  of  the  many  decisions  on  the  subject 
it  must  be  taken  as  settled  in  this  state  that 


the  rule  is  applicable  lb  both  (flassfes  of  cases. 

We  perceive  no  ground  upon  which  the  ap- 
peal can  be  properly  sustained. 

The  order  is  affirmed. 

We  concur:     SHAW,   J.;    MELVIN,  J.; 
LORIGAN,  J.;   SLOS&,  J.;   HEJiSHAW,  J. 


MAirgEWS    V.   TOWN   OP   UVERMOEB 

et  al.    (S.  F.  6,150.)  . 
(Bapreme  Court  of  California.    Sept.  22,  1909.) 

1.  Statutes  (|  205*)  —  Corstbuction  —  Sso- 

'    TIONS   FOBMINO    PABT   OF   OHK   ACT. 

Sections  which  are  parts  of  one  act,  re- 
lating to  a  particular  subject,  must  be  construed 
together,  and  harmonised  so  far  as  possible. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  282 ;    Deo.  Dig.  S  206.*] 

2.  MONIOIPAI.    COBPOBATZONS    (|   283*)— CoN- 

BTBtrCTION  OF  SEWBBS— POWEBS. 

The  general  power  given  by  Municipal  Cor- 
poration Act  (St.  1883,  p.  269,  c.  49)  §  8C2,  as 
amended  by  St.  1903,  p.  03,  c.  86,  i  1,  empow- 
ering the  board  of  trustees  of  cities  of  the  sixth 
class  to  constmct  sewers,  and  to  perform  all 
other  acts  necessary  or  projjer  to  carry  out  the 
provisions  of  the  act,  la  limited  by  section  874, 
as  amended  l>y  St.  1897,  p.  8&,  e.  87,  S  1>  P">- 
viding  that  sewer  work,  casting  more  than  SlOO 
shall  be  done  by  contract,  to  be  let  to  the  low- 
est bidder,  after  notice,  so  that  the  construc- 
tion of  sewers  costing  more  than  $100  must  be 
done  by  contract,  let  after  notice,  and  an  op- 
portunity for  competing  bids,  but  sewers  not 
costing  more  thaa  $100  may  be  built  in  any 
manner,  with  or  without  contracts,  or  the  taking 
of  bids. 

[Ed.  Note^— For  other  cases,  see  Municipal 
Corporatimis,  Cent,  Dig.  {  754;  Dec.  Dig.  I 
283.*] 

3.  MUNICIPAI,    OOBPORAXIOBS    (}    288*)— COBt 

8TRUCTI0N    OF   SEWERS— POWEBS. 

The  proviso  in  City  Bond  Act  (St  1901. 
p.  30,  c.  32)  §  9,  providing  that '  contracts  for 
public  work  shall  be  let  to  tbs  lowest  bidder, 
added  by  St.  1907,  p.  611,  c.  330,  (  4,  dedariw 
that  nothing  therein  contained  shall  prohibit 
the  mnnleipality  itself  from  constructing  such 
work,  is  not  an  affirmative  grant  of  power,  and 
a  city  prohibited  by:  Municinal  Corporation  Act 
(St.  1^,  p.  274,  c.  49)  i  874,  as  amended  by 
St.  189T,  p.  89,  c.  87,  i  1,  from  constructing 
sewers  oostmg  moin  than  $l00,  without  contract 
therefor,  let  after  notice  and  an  opportunity 
for  competing  bids,  cannot  itself  do  the  worl^ 
employing  the  labor  therefor,  but  the  proviso 
prevents  the  taking  away  of  the  power  to  build 
small  worits  by 'day  labor,  reserved  by  section 
862,  as  amended  by  St  1908,  p.  93«  c  86),  I  !>. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  754;  Dec.  Dig.  i 
283.*]    ■  ,  ■   ■ 

4.  Municipal  Cobpobations  ({  323*)— Con- 
srarcTiow  of  PtiBLio  Wobks— Injuwction. 

Injunetion  lies,  at  the  suit  of.  a  taxpayer, 
to  enjoin  a  city  of  the  sixth  class  from  con- 
structing a  sewer  system  costing  more  than  $100 
by  the  direct  employment  of  labor  and  purchases 
of  materials. 

[Ed.  Note.— For  other  cases,  see  Mtfnicipat 
Corporatimis,  Cent  Dig.  g  842;  Dec.  Dig.  I 
323.*] 

Department  1.  Appeal  from  Superior 
Court,  Alameda  County;  Wm.  H.  Waste, 
Judge. 
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Action  by  F.  I*  Matthews  against  the 
Town  of  lilTermore  and  others.  From  a 
Judgment  for  defendant  on  sustaining  a  de- 
murrer to  the  complaint,  plaintlfT  appeals. 
Beversed. 

Beed,  Black  &  Beed  and  E.  Nusbaumer, 
for  appellant  H.  A.  Mason  and  W.  H.  Dona- 
hue, for  respondents. 

SHAW,  J.  The  plaintiff  appeals  from  a 
Judgment  entered  against  him  by  the  court 
below  upon  sustaining  a  demurrer  to  the 
complaint  The  object  of  the  plaintiff's  ac- 
tion Is  to  enjoin  the  town  of  Llvermore,  and 
the  other  defendants  as  its  trustees,  from 
proceeding  to  construct  a  system  of  sewers 
for  said  town,  by  the  direct  employment  of 
labor  and  purchase  of  material.  Instead  of 
having  it  done  by  contract  let  to  the  low- 
est bidder,  as  the  plaintiff  claims  they  should 
In  order  to  comply  with  the  law  and  act 
within  their  powers.  It  appears  that  the 
cost  of  the  sewer  system  would  exceed  $100. 
Livermore  is  a  city  of  the  sixth  class.  Plain- 
tiff was  a  taxpayer,  and  sues  In  that  capac- 
ity. The  court  below  was  of  the  opinion  that 
a  city  of  the  sixth  class  has  power,  under 
statutes  in  existence,  to  build  sewers  costing 
more  than  $100,  without  letting  the  work  by 
contract,  and  gave  Judgment  refusing  the  in- 
junction. 

The  act  of  1883  (St  1883,  p.  93,  c  49) 
provides  for  the  organization,  incorporation, 
and  government  of  municipal  corporations. 
Section  802  of  that  act  relating  to  powers  of 
cities  of  the  sixth  class,  as  amended  in  1903, 
declares  that :  "The  board  of  trustees  of  such 
city  shall  have  power :  •  •  •  (5)  To  con- 
struct, establish  and  maintain  drains  and 
sewers.  •  •  •  (17)  To  do  and  perform  all 
other  acts  and  things  necessary  or  proper 
to  carry  out  the  provisions  of  this  act"  St 
1903,  p.  03,  c.  86,  S  1.  Section  874,  as  amend- 
ed In  1807,  provides  that  "in  the  erection,  im- 
provement, and  repair  of  all  public  buildings 
and  works,  In  all  street  and  sewer  work, 
*  •  ♦  and  in  furnishing  any  supplies  or 
materials  for  the  same,  when  the  expenditure 
required  for  the  same  exceeds  the  sum  of 
one  hundred  dollars,  the  same  shall  be  done 
by  contract  and  shall  be  let  to  the  lowest 
responslMe  bidder,  after  notice  by  publica- 
tion In  a  newspaper  of  general  circulation 
printed  and  published  in  such  city  or  town, 
for  at  least  two  weeks."  St  1807,  p.  89,  e 
87,  (  1.  These  sections  are  parts  of  one  act 
relating  to  a  particular  subject  and  they  are 
to  be  construed  together,  and  harmonized  so 
far  as  possible.  So  construed.  It  cannot  be 
denied  that  the  general  power  to  construct 
sewers  given  by  section  862  Is  limited  and 
modified,  with  regard  to  sewers  costing  more 
than  $100,  by  the  specific  provisions  of  sec- 
tion 874,  requiring  public  works  of  that  mag- 
nitude to  be  done  by  contractors  upon  con- 
tract let  to  them  after  due  advertisement  and 
an  opportunity  for  competing  bids.  Unless 
there  Is  some  other  or  later  statute  enlarging . 


their  powers,  or  modifying  these  provisions, 
the  board  of  trustees  were  attempting  to  ex- 
ceed their  powers,  and  their  action  should 
have  been  enjoined  as  prayed  for. 

Hie  respondents  claim  that  authority  for 
the  construction  of  the  sewer  system  in  the 
mode  proposed  Is  found  in  the  amendment  of 
1907  to  section  »  of  the  City  Bond  Act  ot 
1901.  St  1901,  p.  30,  c.  32;  St.  1907,  p.  Oil, 
c.  330,  {  4.  The  material  parts  of  the  amend- 
ed section  are  as  follows :  "All  contracts  for 
the  construction  or  completion  of  any  public 
work  or  improy«nent  or  for  furnishing  labor 
or  materials  therefor,  as  herein  provided, 
shall  be  let  to  the  lowest  responsible  bidder. 
[Then  follow  provisions  requiring  advertis- 
ing for  sealed  bids  and  bonds  from  the  con- 
tractor.] Provided,  howerer,  that  nothing 
herein  contained  shall  be  tonstrued  as  pro- 
hibiting the  municipality  itself  from  con- 
structing or  comirfeting  such  works  or  im- 
provements, and  employing  the  necessary 
labor  therefor."  The  amendment  of  1907 
consisted  of  the  addition  of  the  proviso.  The 
theory  of  the  respondents  is  that  the  pnrpose 
and  Intention  of  the  Legislature  in  enacting 
the  proviso  was  to  enable  cities  constructing 
public  works  with  money  obtained  by  the 
sale  of  bonds  Issued  under  this  act  to  do  it 
by  direct  purchase  of  materials  and  direct 
employment  of  workmen,  without  letting  con- 
tracts therefor  after  competitive  bidding. 
The  complaint  alleged  that  the  city  had  Is- 
sued bonds  in  the  sum  of  $35,000  for  the  pur- 
pose of  constructing  a  sewer  system. 

We  think  the  proviso  falls  to  express  snch 
Intent  or  purposa  Its  language  Is  entirely 
negative  In  effect  It  does  not  purport  to 
confer  power,  or  remove  restrictions  formerly 
Imposed  by  other  laws.  It  merely  declares 
how  the  previous  restriction  in  that  section 
shall  be  understood  and  construed.  The  mu- 
nicipal corporation  act  contained  provisions, 
couched  In  general  terms,  giving  power  to 
dtles  of  the  third,  fourth,  fifth,  and  sixth 
classes  to  construct  various  public  works  in 
any  way  they  saw  fit  By  section  874. 
above  quoted,  and  by  sections  636,  628,  and 
777,  these  dtles  wore  required  to  do  such 
work  by  contract  let  to  the  lowest  bidder, 
atter  advertisement  for  bids  didy  made,  ex- 
cept In  the  eaae  of  works  of  small  extent; 
in  dtles  of  the  third  and  fourth  classes  where 
the  cost  did  not  exceed  $500,  In  the  flfth 
and  sixth  classes  where  it  did  not  exceed 
$1(X).  In  the  excepted  cases  they  could  pro- 
ceed in  any  manner,  with  or  without  con- 
tracts or  the  taking  of  bida  The  proviso  to 
section  9  of  the  bond  act  was  obviously  in- 
serted to  preserve  this  power  as  to  the  works 
of  small  cost  a  power  which  the  opoiing 
clause  of  that  section,  by  reason  of  its  gen- 
eral t»ms,  seemed  to  take  away,  and  to 
prevent  the  section  from  being  given  an 
effect  which  it  was  plain  was  not  within  the 
scope  or  purpose  of  the  bond  act  Its  main 
purpose  was  to  enable  cities  to  borrow  money 
for   the   construction  of   public   works   oC 
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large  cost  for  wblcb  tbe  ordinary  rsTenne 
irould  be  InsufBdmt  It  Is  scarcely  ooDceiT- 
able  that  cities  of  tlie  classes  mentioned 
would  be  under  the  necessity  of  borrowing 
money  to  build  works  costing  less  than  $500, 
or  $100,  as  the  case  might  be.  I^e  f  ramers 
of  ttie  bond  act  had  no  such  Insignificant  en- 
terprises in  mind  when  It  was  first  enacted, 
and  the  failure  to  except  them  was  obviously 
an  Jnadvertence.  By  the  time  the  amend- 
ment of  1907  came  up  for  consideration, 
doubtless  the  seeming  inconsistency  between 
the  bond  act  and  the  municipal  corporation 
act,  in  that  regard,  had  been  dlscorered,  and 
the  proviso  was  inserted  to  remove  all  doubt 
as  to  the  effect  of  the  bond  act  upon  such 
small  public  works.  Tbls  sufficiently  explains 
the  proviso,  and  accounts  for  Its  negative 
terms.  It  has  no  affirmative  force  as  a  g^ant 
of  power.  There  is  therefore  no  support 
for  tbe  respondents'  position.  The  mnniclpal 
cori>oration  act  clearly  forbids  tbe  city  to 
construct  public  works  costing  over  $100,  ex- 
cept by  letting  tbe  work  otit  to  contract  The 
opening  clause  of  section  9  is  more  prohibi- 
tive and  forbids  aiiy  work,  small  as  well  as 
large,  except  by  contract  duly  let  to  bidders. 
The  proviso  added  In  1907  may  prevent  this 
from  taking  away  the  power  to  build  small 
woito  by  day's  labor,  reserved  by  the  munic- 
ipal corporation  act,  but  It  has  no  affirmative 
effect  to  give  tbe  larger  power  here  claimed. 

It  follows  that  the  court  below  erred  in 
holding  that  cities  of  the  sixth  class  hare 
power  to  bufid  a  general  sewer  system  cost- 
ing thousands  of  dollars  without  letting  the 
same  to  the  lowest  bidder,  as  tbe  law  pre- 
scribes. The  complaint,  although  not  as  spe- 
cific as  It  should  be  In  some  respects,  con- 
cerning which  the  respondent  does  not  here 
criticise  it,  states  a  cause  of  action  for  an 
injunction,  and  the  demurrer  should  have 
beea  orermled. 

The  judgment  Is  reversed. 

We  concur:  ANGKLLOTTI,  i.;  SLOSS,  3. 


{■at  Cal.  2U) 

ALLEN  V.  GLOBE  GRAIN  A  MILLING  CO. 
etal.  ,(S.  F.  S,04S.) 

<8iaMcme  Court  of  Califonia.    Sept  2a  1809.) 

1.  VtJ^DOB     AWD     PtJBCHABM     ({    i3S*)r-CON- 

BIACT8— PiarECT  Title. 

Where  a  contract  for  tht  sale  of  rtal  es- 
tate calls  for  a  perfect  title,  the  purchaser  is 
entitled  to  a  title  free  from  reasonable  doubt 
and  fairly  dedaoible  of  record. 

[Ed.  Note. — For  other  caaes,  see  Vendor  and 
Pnichaser,  Cent.  Dig.  i  234;   Dec.  Dig.  S 133.*] 

2.  Vbndob   and   Pttbchaseb   (8   1S8*)»-Oom- 
TBACis— Pebfeot  TrriB. 

A  contract  for  thesale  of  real  estate,  which 
calls  for  a  valid  title,  for  a  title  not  defective, 
for  a  perfected  title  in  case  on  examination  tbe 
title  be  found  defective,  and  which  provides  that. 
if  the  title  is  defective  and  canoot  be  perfected 


within  the  time  specified,  the  contract  shall  be- 
come void,  calls  for  a  good  title  by  the  record. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  234-237;  Dec.  Dig.  | 
138.*] 

3.  VCNDOB  Ann  Pubchabeb  (|  141*)— Rejbo- 
now  or  Title— Notice. 

A  notice  by  a  purchaser  of  his  rejection  of 
the  title  on  the  ground  that  there  is  no  official 
record  In  the  county  showing  that  the  vendor 
is  the  owner  in  fee  of  the  property  or  any  part 
thereof,  and  nothing  to  snow  that  tbe  record 
title  is  vested  in  him,  Is  a  sufficient  specification 
of  the  objection  of  want  of  record  title  where 
the  records  of  the  county  recorder's  office  bad 
been  destroyed  by  fire,  so  as  to  make  it  impos- 
sible to  determine  from  any  public  record  wheth- 
er the  vendor's  title  is  valid. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  265 ;   Dec.  Dig.  |  141.*} 

4.  Pbincifal  and  Aoint  (t  136*)— Liability 
OF  Agent — Payment  to  Agent. 

Where  the  cash  part'  1  payment  made  by  a 
pnrcliaser  to  the  agent  oi  the  vendor  was  paid 
to  and  received  by  the  agent  solely  as  agent 
for  the  vendor,  and  the  money  was  accounted 
for  and  paid  to  tbe  vendor  by  the  agent,  the 
vendor  was  alone  liable  for  the  repayment  there- 
of on  tbe  happening  of  the  conditions  calling 
for  repayment. 

[fild.  Note.— For  .other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §  480;    Dec.  Dig.  f  136.*] 

5.  Appeal  and  Ebbob  (|  1036*)— Habmlesb 

EBBOB— MiSJOINDEB. 

Where  a  defendant  was  liable  to  plaintiff 
on  the  demand  sued  on,  the  jndgmeot  against 
defendant  will  not  be  reversed  merely  because  a 
third  person  was  improperly  joined  as  code- 
fendant. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  400»-4074:  Dec.  Dig.  | 
1086.*] 

6.  Appeai.  and  Ebbob  (|  1040*)— Habiojcss 

SlBBOB- MiSJOIN  DEB. 

A  judgment  after  trial  on  tbe  merits  will 
not  be  reversed  because  the  court  improperly 
overruled  a  demurrer  on  the  ground  of  misjoin- 
der of  parties ;  such  misjoinder  not  affecting  any 
substantial  right  of  a  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4008,  4105;  Dec  Dig.  | 
1040.*] 

7.  Judgment  (i  237*)— Against  Onk  ob  Mobb 
Co-Pa  bties. 

Judgment  may  be  given  against  snch  of 
several  defendants  jointly  charged,  as  are  shown 
to  be  liable,  end  in  favor  of  the  others  not 
shown  to  l>e  liable,  subject  to  tbe  qnalification 
that  the  defendants  held  liable  must  be  protected 
Bi^inst  any  material  variance  between  the 
pleadings  and  proof. 

[Ed.  Note.— For  other  cases,  see  Judnnent, 
Cent.  Dig.  H  415-417;    Dec.   Dig.  I  237.*] 

8.  Vendob  and  Pubchabeb  (g  841*)— Action 
FOB  DErosrp— Pleading,  Pboop,  and  Vabi- 
ancr. 

Tbe  variance  between  the  complaint  in  an 
action  by  a  purchaser  for  a  cash  <'.vposit,  stat- 
ing a  jomt  cause  of  action  againsi  the  vendor 
and  his  agent  in  the  mflkine  of  the  contract,  and 
alleging  that  the  money  hao  been  paid  to  defend- 
ants, and  the  proof  that  the  porchaser  had  paid 
the  money  to  tbe  agent  as  such,  and  that  the 
agent  bad  accounted  for  and  paid  the  same  to 
the  vendor,  did  not  defeat  a  recovery  against 
tbe  vendor  alone. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  341.*) 
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9.  Vewdob  and  Pubchaseb  (|  336*)— Rejec- 
tion OP  TnxE  —  Kecovebt  of  Cash  De- 
posit. 

A  purchaser  in  a  contract  for  the  sale  of 
real  estate,  which  stipulates  that,  if  the  title 
is  not  made  good  within  60  days  after  notice 
of  a  defect  therein,  the  cash  deposited  by  the 
purchaser  shall  be  returned,  does  not  waive 
any  ri^ht  by  giving  to  the  vendor  a  60  day«'  no- 
tice within  which  to  perfect  the  title,  though 
under  the  facts  it  is  obvious  to  both  parties 
that  the  defect  cannot  be  cured  within  that 
period,  and,  on  the  defect  not  being  cured,  the 
liability  to  repay  the  deposit  becomes  fixed  and 
absolute  on  the  expiration  of  the  60  days,  and 
the  mere  deferring  of  the  demand  for  the  money 
does  Dot  deprive  the  purchaser  of  the  right  to 
recover  the  deposit. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  984 ;   Dec.  Dig.  $  336.»] 

10.  Vendob  and  Pubchabeb  (8  341*)— Rejec- 
tion OF  Title— Recoveby  of  Cash  Depostt 

— INTEBEBT. 

Where  the  purchaser  in  a  contract  for  the 
sale  of  real  estate  stipulating  that,  if  the  title 
was  not  made  good  within  60  days  after  notice 
of  a  defect  therein,  the  cash  deposited  by  him 
shonld  be  returned,  gave  a  notice  rejecting  the 
title  on  the  ground  of  defects  specified  and  the 
defects  were  not  cored  within  toe  60  days,  the 
parchaser  conld  onlv  recover  interest  on  the  de- 
posit from  the  date  of  the  subsequent  demand 
tor  its  letam. 

[Ed.  Note,— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  1017 ;  Dec.  Dig.  g  341.*] 

11.  Costs  (|  238«)— Costs  on  Appeai^Lia- 

BILITT. 

Where  an  objection  to  the  allowance  of  in- 
terest from  a  designated  date,  instead  of  a  sub- 
sequent date,  was  not  specifically  made  prior  to 
the  filing  in  the  Supreme  Court  of  appellant's 
reply  hnef,  and  the  objection  did  not  consti- 
tute a  ground  on  which  the  appeal  was  taken 
to  the  Supreme  Court,  the  court,  though  cor- 
recting the  error,  will  not  permit  appellant  to 
liecover  his  costs  of  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  §{  008-912;    Dec.  Dig.  S  238.*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Tbos.  F.  Graham,  Judge. 

Action  by  W.  O.  Allen  against  the  Qlobe 
Grain  &  Milling  Company  and  others.  From 
a  judgment  for  plai'ntiff,  the  defendant  nam- 
ed appeals.    Modified  and  affirmed. 

Page,  McCutchen  &  Knight,  for  appellant 
Walter  U.  Linforth,  for  respondent 

ANGBIyLOTTI,  J.  This  Is  an  appeal  by 
defendant  Globe  Grain  &  Milling  Company 
from  a  Judgment  In  favor  of  plaintiff,  and 
from  an  order  denying  Its  motion  for  a  new 
trial,  in  an  action  brought  to  recover  the 
sum  of  $5,000,  a  deposit  paid  by  plaintiff,  as 
vendee,  to  the  Globe,  etc..  Company,  as  ven- 
dor, under  a  written  contract  for  the  sale  of 
certain  real  property  in  San  Francisco. 

The  contract  was  entered  Into  on  April  11, 
1906,  and  bore  that  date.  It  recited  the  sale 
by  said  company  to  plaintiff  of  the  property, 
describing  it,  for  $102,000,  $5,000  cash,  the 
receipt  of  which  was  acknowledged,  and  $97,- 
000  payable  on  or  before  June  1, 1906.  It  then 
provided :    "Thirty  days  (from  the  date  here- 


I  of)  are  to  be  allowed  for  the  examination  of 
the  tlQe.  If  the  title  is  not  found  valid,  or 
made  so,  within  60  days  after  notice  to  us  of 
the  defect  therein,  the  deposit  for  whicb 
this  Is  a  receipt  is  to  be  returned  upon  de- 
mand. If  the  title  Is  found,  or  made  valid 
within  the  time  herein  specified,  and  the  sale 
is  not  closed  in  accordance  with  the  above 
terms,  the  sum  of  $5,000.00,  for  which  this  is 
a  receipt,  is  to  be  forfeited.  ♦  •  •  The 
owner  hereby  binds  itself  upon  receipt  of  the 
purchase  money,  to  deliver  to  said  W.  Q.  Al- 
len a  valid  title  to  said  property.  But  If  the 
title  Is  defective,  and  It  cannot  be  perfected 
within  the  time  above  specified,  this  con- 
tract will  thereupon  become  null  and  void. 
Due  diligence,  however,  will  be  exerted  by 
the  seller  In  perfecting  the  title.  Time  is  of 
the  essence  of  this  contract"  Within  the 
time  specified  In  said  contract  for  "the  ex- 
amlui'.tlon  of  the  title,"  viz.,  on  June  4, 
190C  (.each  and  every  day  from  and  includ- 
ing April  20,  1906,  to  and  Including  June  3, 
1906,  having  been  a  legal  holiday  duly  and 
regularly  declared  by  the  governor  of  the 
state),  plaintiff  served  upon  said  company 
and  its  agent,  Baldwin  &  Howell,  written 
notice,  directed  to  eadi  and  which  read  as 
follows:  "I  hereby  reject  the  title  to  the 
property  described  in  the  contract  made  and 
entered  into  between  us  April  11th,  1906,  for 
the  reason  that  there  Is  no  official  record  In 
the  city  and  county  of  San  Francisco,  show- 
ing that  you  are  the  owner  In  fee  of  said 
property,  or  any  part  thereof,  and  nothing  to 
show  that  the  record  Utie  to  the  same  is 
vested  in  you.  Please  have  this  defect  cured 
within  sixty  (60)  days  from  the  date  hereof, 
or  I  will  demand  the  return  of  the  deposit 
of  five  thousand  dollars  ($5,000.00),  as  per 
terms  of  our  agreement"  •  At  that  time  and 
at  all  times  after  April  19, 1906,  It  was  alleg- 
ed and  found  tbe  vepdor  "did  not  have  a 
good,  perfect  or  valid  titie  to  the  said  prop- 
erty or  any  yartthereof '  for  the  reasons  stat- 
ed in  said  notice  already  set  forth.  The  evi- 
dence In  support  of  this  allegation  and  finding 
was  practically  tbe  same  as  that  given  In 
Crlm  V.  Umbseo  (Cal.)  103  Pac.  178,  showing, 
as  stated  In  that  case,  that  In  the  great  con- 
flagration of  Aprn  18-20,  1906,  "the  greater 
part  of  tbe  records  of  the  county  reoorOer^ 
office,  as  weU  as  most  of  tbe  ottaer  pofoUc 
and  official  records  of  San  Francisco,  were 
burned,"  with  the  result  that  it  was  Impos- 
sible to  determine  from  any  public  or  official 
record  whether  or  not  the  vendor's  titie  was 
valid  or  perfect.  Nothing  was  done  in  the 
way  of  perfecting  the  record  title.  After 
the  expiration  of  the  00  days  v>ecifled  in  said 
notice  of  rejection  of  title,  the  plaintiff  de- 
manded tbe  return  of  the  $6,000  deposit 
Payment  thereof  being  refused,  this  action 
was  Instituted.  The  date  of  such  demand  la 
not  alleged,  and  we  must  assume  that  it  was 
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not  made  prior  to  the  da)r  on  whlbh  tbe  com- 
plaint  was  verified  and  the  action  institnted, 
December  13,  1906. 

Learned  counsel  for  appellant  concede  that 
it  is  established  by  the  decision  la  Grim  t. 
Umbsen,  snpra,  decided  after  the  taking  of 
this  appeal,  and  after  the  filing  of  appellant's 
opening  brief,  and  as  to  which  a  petition  for 
rehearing  was  denied,  that  where  a  contract 
of  sale  relating  to  real  property  In  the  city 
and  county  of  San  Francisco  made  prior  to 
the  fire  of  April  lS-20,  1906,  the  time  fixed 
for  the  performance  of  which  had  not  arriv- 
ed at  the  time  of  said  fire,  was  such  as  to 
entitle  the  vendee  to  a  title  "fairly  deduclble 
of  record,"  the  vendee  could  not  be  required 
to  take  such  property  In  view  of  snch  de- 
struction of  official  records;  tbe  theory  of 
the  decision  being  that  the  title  was  rendered 
defective  within  the  meaning  of  the  contract 
by  such  destruction  of  records,  and  that  In 
determining  the  vendee's  rights  we  can  only 
consider  the  title  as  It  existed  at  the  time 
fixed  for  the  performance  of  the  contract  and 
the  delivery  of  the  conveyance.  It  was  fur- 
ther decided  in  that  case  that  sndt  a  vendee 
was  entitled  to  recover  from  the  vendor  the 
portion  of  the  consideration  paid  at  the  time 
of  the  execution  of  the  contract,  the  agree- 
ment in  that  case  providing,  as  does  the 
agreement  here,  for  a  return  of  such  consld- 
eratlon  If  the  title  was  found  to  be  defective. 
Upon  his  cross-complaint  filed  In  the  action 
brought  against  him  by  the  vendor  for  dam- 
ages for  breach  of  contract,  the  vendee  In 
that  case  was  given  judgment  for  the  recov- 
ery of  the  portion  of  the  consideration  paid 
by  blm. 

It  Is  urged  that  the  contract  In  the  case 
at  bar  did  not  call  for  a  title  "fairly  deduc- 
lble of  record."  This  fact  was  conceded  by" 
counsel  for  the  vendors  In  Crlm  v.  Umbsen 
as  to  the  contract  there  Involved,  such  con- 
tract providing  that  the  vendee  should  have 
30  days  for  examination  of  the  title,  that  the 
vendors  should  have  30  days  to  "perfect"  the 
title  if  it  was  found  to  be  defective,  and  that, 
if  the  title  proved  to  be  Incurably  "defective," 
the  d^Ktslt  was  to  be  returned.  Vi'e  have  no 
doubt  that  counsel  In  that  case  were  amply 
warranted  in  making  this  concession  In  view 
of  the  decisions  of  this  court.  It  Is  settled 
law  In  this  state  that,  where  the  provisions 
of  a  contract  for  the  sale  of  real  estate  are 
such  as  to  call  for  a  "perfect  title,"  the  pur- 
chaser Is  entitled  to  a  title  free  from  reason- 
able doubt  and  fairly  deduclble  of  record. 
See  Owlu  v.  Calegaris,  139  Cal.  381  73  Pac. 
851,  and  cases  there  cited ;  Peckham  v.  Stew- 
art, 97  Cal.  147,  31  Pac.  023.  See,  also.  Title, 
etc.,  Co.  V.  Kerrigan,  150  Cal.  305,  88  Pac. 
358,  8  L.  R.  A.  (N.  S.)  682,  110  Am.  St.  Rep. 
109.  The  provisions  In  the  contract  in  the 
case  at  bar  were,  as  we  have  seen,  for  a 
"valid  title,"  for  a  title  that  was  not  "defec- 
tive," for  a  "perfected"  title  In  the  event  that 
on  examination  the  title  was  found  to  be  de- 


fective. It  stratf  ezprenly  provided  '^at,  It 
the  title  is  defective  and  It  cannot  be  perfect- 
ed within  the  time  above  specified,  this  con- 
tract will  thereupon  become  null  and  void." 
These  provisions  practically  called  for  a  "per* 
feet  title"  to  the  same  extent  as  if  the  pre- 
cise words  "perfect  title"  had  been  used. 
When  these  provisions  are  read  in  connection 
with  the  provision  for  "examination  of  the 
title,"  which  clearly  referred  to  an  examina- 
tion of  the  public  records,  we  cannot  doubt 
that  the  parties  were  stipulating  for  "a  good 
title  by  the  record."  See  Owln  v.  Calegaris, 
supra. 

The  notice  of  rejection  of  title  served  on 
appellant  did  substantially  show  that  the  ob- 
jection was  that  appellant  did  not  have  a 
title  fairly  deduclble  of  record.  The  reason 
as  specified  in  the  notice  was  "that  there  is 
no  ofllcial  record  in  the  city  and  county  of 
San  Francisco  showing  that  you  are  the  own- 
er In  fee  of  said  property  or  any  part  there- 
of, and  nothing  to  show  that  the  record  title 
to  the  same  is  vested  In  you."  This  was  a 
suflSclent  spedflcation  of  the  particular  objec- 
tion under  the  peculiar  circumstances  of  this' 
case.  There  could  not  have  been  uncertainty 
in  the  mind  of  appellant  as  to  the  meaning  of 
tbe  objection  specified,  and  the  precise  nature 
of  the  defect  on  account  of  which  the  title 
was  rejected. 

No  other  claim  not  disposed  of  by  the  de- 
cision in  Crim  V.  Umbsen,  supra,  was  made 
in  the  opening  brief  of  appellant,  except 
the  claim  that  it  was  either  prejudicial  error 
to  overrule  demurrers  interposed  to  the  com- 
plaint on  the  {ground  of  misjoinder  of  parties 
defendant  or  that  the  judgment  rendered 
against  appellant  alone  and  In  favor  of  Its 
codefendant,  Baldwin  &  Howell,  constitutes 
a  fatal  variance  between  the  pleadings  and 
judgment.  In  that.  If  any  cause  of  action 
was  stated  against  both  defendants,  It  was  a 
joint  cause  of  action,  and  that  a  judgment 
could  not  be  given  against  one  only  of  two 
or  more  persons  against  whom  a  joint  cause 
of  action  is  alleged.  Defendant  Baldwin  & 
Howell,  a  corporation,  was  th«  agent  of  the 
appellant  in  the  matter  of  making  this  con- 
tract, and  It  was  alleged  In  the  complaint 
that  the  $5,000  was  paid  to  the  "defendants." 
The  trial  court,  finding  that  the  |5,000  was 
paid  by  plalntllT  to  and  received  by  Baldwin 
&  Howell  solely  as  tbe  agent  for  the  appel- 
lant, concluded  that  plalutltf  was  not  enti- 
tled to  any  judgment  against  said  Baldwin 
&  Howell,  and  gave  judgment  accordingly 
and  In  favor  of  Baldwin  &  Howell  for  its 
costs.  Appellant's  contention  for  a  reversal 
because  of  the  rulings  of  the  court  In  this 
regard  Is  wholly  without  merit.  We  shall 
not  discuss  the  question  whether  or  not 
there  was  any  misjoinder  in  making  Bald- 
win &  Howell  a  party  defendant  That  de- 
fendant prevailed  In  the  action  and  Is  >.bt 
appealing.  Appellant  was  undoubtedly  sole- 
ly liable  to  plaintiff  opon  the  facts  found,' 
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the  money  having  been  paid  to  and  teceived 
by  Baldwin  &  Howell  solely  aa  the  agent  of 
the  appellant,  and  having  been  accounted  for 
and  paid  to  appellant  by  It.  If  we  assume 
that  Baldwin  &  Howell  was  Improperly  Join- 
ed as  a  party  defendant.  It  Is  nevertheless 
impossible  to  conceive  of  any  reason  why 
appellant  could  have  been  prejudiced  in  the 
slightest  degree  by  such  misjoinder.  Under 
such  circumstances,  the  judgment  should  not 
be  reversed  even  If  Baldwin  &  Howell  should 
not  have  been  joined  as  a  defendant  "It 
seems  to  be  thoroughly  settled  that  a  judg- 
ment after  trial  upon  the  merits  will  not  be 
reversed  because  the  court  Improperly  over- 
ruled a  demurrer  on  the  ground  of  misjoin- 
der of  parties,  where  it  is  plain  that  snch 
misjoinder  did  not  affect  any  substantial 
right  of  a  party."  See  W'ooUacott  v.  Meekln, 
151  Cal.  701,  706,  91  Pac.  612,  and  cases  there 
cited.  It  Is  settled  In  this  state  that  judg- 
ment may  be  given  against  such  of  several 
defendants  jointly  charged  as  are  shown  to 
be  liable  and  in  favor  of  the  others  who  are 
not  shown  to  be  liable,  subject  perhaps  to 
the  qualiflcatlon  that  the  defendants  held 
liable  are  entitled  to  be  protected  against 
any  material  variance  between  the  pleadings 
and  the  proof.  There  was  no  snch  material 
variance  here.  See  Redwood  City  Salt  Co. 
V.  Whitney  et  al.,  153  Cal.  421,  423,  5)5  Pac. 
885,  and  cases  there  cited ;  Dobbs  v.  Furing- 
ton,  136  Cal.  70,  68  Pac.  323. 

As  to  certain  other  claims  made  for  the 
first  time  In  appellant's  reply  brief:  By  the 
express  terms  of  the  contract  appellant  was 
required  to  return  to  plaintiff  the  $."),000  de- 
posit on  demand  therefor,  if  the  title  wa.s 
not  found  valid  or  was  defective,  and  was 
not  made  valid  or  perfected  .within  sixty 
days  after  notice  to  appellant  of  the  defect, 
provided,  it  may  be  conceded  for  the  pur- 
poses of  this  decision,  that  plaintiff  gave 
seasonable  notice  of  the  defect  and  rejec- 
tion on  account  thereof.  In  view  of  the 
facts  found,  the  notice  of  June  4,  190G,  was 
seasonably  given.  This  notice  was  an  un- 
qualified and  absolute  rejection  of  the  title 
as  it  then  stood,  and  a  notification  that  plain- 
tiff would  Insist  upon  a  return  of  the  $5,000 
if  appellant  could  not  or  did  not  perfect 
the  title  within  60  days,  the  time  allowed 
the  appellant  by  the  contract  within  which 
to  obviate  any  defect  found.  If,  as  claimed 
by  learned  counsel,  it  was  obvious  to  both 
plaintiff  and  appellant  that  the  defect  was 
such  that  it  could  not  be  obviated  within  the 
stipulated  time  or  within  any  reasonable 
time  thereafter,  appellant  would  have  been 
entirely  warranted  in  accepting  this  notice 
as  an  absolute  rejection,  and  treating  the 
contract  of  sale  as  being  no  longer  effectual. 
Although  it  may  be  that  under  such  cir- 
cumstances It  was  not  necessary  for  plaintiff 
to  give  apiwllant  60  days  within  which  to 
perfect  the  title,  plaintiff  cannot  be  criticised 


or  held  to  have  -waived  any  right  for  thna 
conforming  to  the  express  provisions  of  the 
contract  At  the  end  of  the  60  days,  the  de- 
fect not  having  been  obviated,  it  Is  clear 
that,  in  view  of  the  notice  of  June  4,  1906, 
the  contract  of  sale  was  at  an  end.  The  lia- 
bility of  appellant  to  pay  the  $5,000  wag 
then  fixed  and  absolute,  and  the  money  was 
payable  whenever  demanded  by  plaintiff. 
The  mere  deferring  of  this  demand  for  the 
money  could  not  operate  to  deprive  plain- 
tiff of  the  right  to  recover  it,  provided  the 
demand  w^as  made  within  snch  time  as 
would  prevent  the  application  of  the  statute 
of  limitations  as  a  bar.  As  we  have  seen, 
such  demand  was  made  prior  to  the  com- 
mencement of  this  action,  and  must  here  be 
assumed  to  have  been  made  on  December 
i3,  1906,  the  day  on  which  the  action  was 
commenced.  - 

It  is  further  claimed  for  the  first  time  in 
appellant's  reply  brief  that  the  judgment 
should  be  modified  by  deducting  a  portion 
of  the  Interest  allowed.  The  trial  court  al- 
lowed Interest  at  the  legal  rate  from  April 
11,  1906,  the  day  pn  which  the  contract  was 
executed  and  the  payment  of  $5,000  was 
made.  It  is  obvious  tluit  .In  this  respect  the 
judgment  is  erroneous  and  unfair  to  appel- 
lant The  money  was  rightfully  recRived 
and  held  by  appellant  under  the  terms  of  the 
contract  until  Its  return  was  demanded. 
Such  demand  was  not  mad^  until  December 
13,  li)06,^  Interci^t  should  have  been  allowed 
only  from  that  date.  Instead  of  irom  April 
11,  1900.  •  Under  these  views,  the  Judgment 
is  excessive  by  $235.  This  objection  not 
having  been  specifically  made  prior  to  the 
filing  in  this  court  o^  appellant's  reply  brief, 
and  In  no  degree  constituting  a  ground  upon 
which  the  appeal  was  taken  to  this  court, 
we  are  satisfied  that  our  ruling  thereon 
should  hot  affect  the  question  of  payment  of 
costs-  of  appeal. 

The  order  denying  a  new  trial  la  affirmed. 
The  judgment  Is  modified  by  deducting  from 
the  amount  of  $5,527.91  awarded  plaintiff 
against  appellant,  the  amount  of  $235,  so 
that  the  same  shall  stand  for  the  amount  of 
$5,292.91  {Instead  of  $5,527.91),  with  interest 
thereon  at  the  rate  of  7  per  cent  per  annum 
from  October  14,  1907,  the  date  thereof,  to- 
gether with  plaintiff's  costs  amounting  to 
$23,  and,  as  so  modified,  said  judgment  is 
affirmed.  .Appellant  shall  not  recover  any 
costs  of  this  appeal. 

We  concur:    SHAW.  J.;  SM)SS,  J. 


FANNING  V.  GREEN.     (S.  F.  5,077.) 

(Supreme  Court  of  California.     Sept.  20.  1909.) 

1.  Husband  and  Wifk  (|  262*)— Conveyan- 
ces—Gifts— Pbesimptions. 

Under. Code  Civ.  Proc.  i  19»il,  providinjc 
that  a  presamptlon  may  be  controverted,  and 
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Chr.  Code,  1 164,  pioriding  that,  where  property 
ia  oonveyed  to  a.  married  woman  and  her  bun- 
band,  the  presumption  is  that  slu  takes  the  part 
conveyed  to  her  as  tenant  in  common,  etc.,  a 
gift  to  a  wife  of  property  purchased  with  com- 
miuiit7  funds  and  conveyed  to  her  and  her  hns- 
band  pnrsuant  to  the  directions  of  the  hnsband 
will  be  presumed  where  a  gift  is  essential  to 
the  theory  that  the  property  is  the  separate 
property  of  the  wife,  but  the  presumption  is 
only  prima  facie  except  as  to  purchasers  and  in- 
cumbrancers in  good  faith  and  for  a  valuable 
consideration,  and,  where  the  controversy  is  be- 
tween the  husband  and  the  legal  representative 
of  the  wife,  the  presumption  may  be  contro- 
verted. 

VSd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  913 ;   Dec  Dig.  {  2«2.*] 

2.  Appeal  and  Ebbob  ({  1010*)— Qcestionb 

OF  Fact— Review. 

Whether  the  presumption  of  a  gift  to  a 
wife  by  virtue  of  Civ.  Code,  i  164,  providing 
that,  where  a  conveyance  is  to  a  married  wo- 
man and  her  husband,  the  presumption  is  that 
she  takes  the  part  conveved  to  her  as  tenant  in 
common,  is  controverted  by  other  evidence  in 
a  coniroversy  between  the  husband  and  the  legal 
representative  of  tlie  wife,  is  a  question  of  fact 
for  the  trial  court 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  3079 :  Dec.  Dig.  i  1010.*] 

5.  tilFTB   (I   15*)— iNTENnOIf    OV   DOROB. 

There  can  be  no  executed  gift  in  the  ab- 
sence of  any  intention  to  give. 

[Ed.  Note.— For  other  cases,'  see  Gifts,  Cent 
Dig.  S  14;    Dec.  Dig.  {  15.*] 

4.  Gifts  (i  41*)— Rbvooation. 

When  the  circumstances  of  a  transactioa 
compel  the  conclusion  that  a  gift  was  intend- 
ed by  the  douor,  any  subsequent  statements  of 
the  donor  to  the  contrary  are  Ineffectual. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  {  20;    Dec.  Dig.  g  41.*] 

6.  Husband  and  Wife  {|  266*)i— ComniwiTT 
— Gifts- Evidence.  ' 

The  fact  that  the  husband  in  (lie  purchase 
of  real  estate  with  community  funds  directed 
that  the  deed  should  be  made  to  himself  and 
wife  as  grantees  did  not  compel  the  conclusion 
that  a  gift  was  intended  by  him  to  the  wife, 
but  the  circumstances  might  show  another  rea- 
son for  tlie  conveyance  thati  in  intent  to  make 
a  gift,  and  authorize  a  conclusion  that  no  gift 
was  intended,  so  that  there  was  no  executed 

lEd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {{  025-928;  Dec.  Dig.  i  266.*1 

6b  Husband  and  Wife  (|  254*)— Acquisi- 
tion OF  Pbopebtt— Sepakate  Pbofebtt  of 
Wife. 

Where  a  husband  purchased  property  with 
community  funds,  and  directed  that  the  convey- 
ance should  be  made  to  his  wife  with  intent  to 
make  it  her  separate  property,  the  oonveyaace 
vested  the  proj^rty  in  her  as  her  separate  es- 
tate, but  the  intent  to  make  it  her  separate 
property  was  essential. 

Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  !  899;    De&  Dig.  {  254.*] 

7.  Husband  and  Wife  d  49%*)— Aoquisi- 
TioN  OF  Fropebtt— Sepabatb  Pbopebtt  of 
Wife— Gift. 

A  husband  purchased  real  estate  with  com- 
munity funds  in  a  savings  bank  in  his  and  his 
wife's  name,  and,  pursuant  to  a  suggestion  made 
by  his  son,  he  directed  that  the  property  should 
be  conveyed  to  himself  and  wife.  Nothing  was 
said  indicating  any  idea  of  making  any  gift  or 
changing  the  status  of  any  property.  T&  wife 
knew  nothing  of  the  fact  that  she  was  named 


^i 


as  grantee  until  subsequently.  During  the  12 
years  that  elapsed  from  the  conveyance  to  the 
wife's  death  ue  whole  property  was  treated 
by  the  parties  as  community  property.  The  hus- 
band testified  ttiat  he  never  intended  to  make 
a  gift  of  the  property  or  any  interest  therein 
to  the  wife.  Held  to  Justify  a  conclusion  that 
no  gift  to  the  wife  was  intended,  and  tliat  no 
gift  was  in  fact  made. 

W"BiL  Note.— For  other  cases,  see  Husband  and 
Ife,  Cent  Dig.  H  249-256;  Dec.  Dig.  {  49Mi.*] 

8.  Appeai.  and  Ebbob  ({  1010*)— Fihdiwos— 
concxusivenebs. 

Where  different  inferences  may  reasonably 

lie  drawn  from  the  evidence,  the  conclusion  of 

the  trial  court  is  binding  on  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  i  8970 ;    Dec  Dig.  (  1010.*] 

9.  Evidence  (J  151*)— Relevancy— IifTENT. 

A  witness  may  be  examined  as  to  tlie  in- 
tent with  which  he  did  a  certain  act  where 
the  intent  is  material,  though  the  jury  or  trial 
judge  need  not  believe  the  witness;  and  hence 
a  husband  purchasing  property  with,  commnnity 
funds  and  taking  the  conveyance  in  the  name 
of  himself  and  wife  may  in  a  controversy  be- 
tween himself  and  the  legal  representative  of 
the  wife  testify  that  he  never  intended  to  make 
a  Kift  of  the  property  or  any  interest  therein 
to  the  wife;  his  intent  being  a  material  factor 
in  determining  the  question  of  an  executed  gift 
[Ed.  Note.— For  other  oases,  see  Evidence, 
Cent.  Dig.  f  440;    Dec  Dig.  {  151.*] 

10.  Evidence  (i  471*)— Conclusion  of  Wn- 

NBSS. 

Tht  testimony  of  a  husband  that  he  had 
not  given  propertv  to  his  wife  is  objectionable 
as  being  his  conclusion. 

[Ed.  Note.— For  other  cases,  see  E>videhce, 
Cent  Dig.  {{  2149,  2170;   Dec.  Dig.  {  471.*] 

11.  Appeal  and  Ebbob  ({  1051*)— Habvlbsb 
Ebbob  —  Ebboneous  Aoiussion  of.  Evi- 
dence. 

Where  competent  evidence  showed  that  a 
husband  never  intended  to  make  a  gift  to  his 
wife,  the  error  in  permitting  him  to  testify  that 
he  biad  never  giyen  property  to  her  w^s  hanu- 
less.  I 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4161;    Dec.  Dig.  f  1051.*J 

D^artment  1.  Appeal  from  Superior  Court, 
City  and  County  of  San  Frasdsco;  James  M. 
Troutt,  Judge. 

Action  by  John  Fanning  against  Slnon 
Green,  as  administrator  of  Margaret  Fanning, 
deceased.  From  a  Judgment  for  plaintiff  and 
from  an  order  denying  a  new  trial,  defendant 
appeals.    Affirmed. 

W.  W.  Sanderson,  for  appellant  Tobin  tc 
Tobln  and  George  A.  Clougb,  f^r  respondjent 

ANGELLOTTI,  J.  This  Is  as  appeal  from 
a  judgment  in  favor  of  plaintiff,  and  from 
an  order  denying  defendant's  motion  for  a 
new  trial  in  an  action  to  quiet  title.  The 
plaintiff  and  defendant's  Intestate,  Margaret 
Fanning,  were  husband  and  wife.  They  bad 
Jbeen  married  many  years  when  they  purchas- 
ed the  lot  of  land  in  San  Francisco,  an  un- 
divided one-half  of  which  la  in  controversy 
here.  They  bad  accnmulated  some  property, 
the  proceeds  of  the  savings  from  the  salary 
of  plaintiff  as  a  police  officer,  and  the  profits 
of  a  grocery  store  maintained  by  him  which 


•For  other  cases  les  sam*  topic  and  Mctlon  NUMBER  In  Dec.  *  Am.  Digs.  1807  to  date,  *  Keporter  Indexes 


Digitized  by 


Google 


310 


1(M  FACIFIO  BEP0ICT8B. 


(CaL 


Margaret  attended  to  in  hts  ab8enc&  A.  part 
of  this  property  was  the  lot  on  which  was 
situate  their  home  and  grocery  store.  The 
remainder  was  money  deposited  with  the 
Hibernla  Savings  &  Loan  Society  in  ac- 
count with  "John  Fanning  or  Margaret  Fan- 
ning." All  this  was  admittedly  community 
property.  The  lot,  a  portion  of  which  la  In 
controversy,  was  purchased  from  a  Mrs.  Red- 
Ington  on  August  11,  1882,  for  $G,000,  $3,000 
of  which  was  paid  In  cash.  A  note  and 
mortgage  were  given  by  plaintiff  and  Margar- 
et for  the  unpaid  balance.  The  3,000  paid  in 
cash  was  taken  from  the  moneys  on  deposit 
with  the  Hibernla  Savings  &  Loan  Society. 
Plaintiff  and  Margaret  were  named  as  the 
grantees  in  the  deed  from  Mrs.  Redingtou. 
This  was  done  by  the  direction  of  plaintiff. 
He  testified  that  he  gave  this  instruction  at 
the  suggestion  of  his  son,  who  had  aslied  him: 
"Father,  why  don't  you  put  this  property  in 
your  name  and  mother's  together?  Xou  ixiovt 
the  other  lot  la  In  your  name  alone,"  He  fur- 
ther testified:  "Margaret  knew  noHilng  about 
her  name  being  in  the  deed  until  she  read  it 
in  the  newspaper,  when  she  was  greatly  pleas- 
ed." PiatutlC  always  bad  entire  control  and 
management  of  the  property.  He  collected 
all  the  rents  therefrom,  using  the  same  aa  a 
part  of  his  general  funds  for  the  support  of 
the  family  so  far  as  necessary,  and  depositing 
the  surplus  to  the  credit  of  the  account  al- 
ready referred  to.  Margaret  died  in  the  year 
1904,  at  which  time  there  was  a  balance  In 
said  account  of  $2,000.  PlalnUff  testified:  "I 
never  intended  to  make  a  gift  of  the  prop- 
erty or  any  Interest  therein  to  my  wife.'' 
Upon  this  evidence  the  trial  court  found  that 
plaintiff  never  intended  to  make  and  never 
did  make  a  gift  to  Margaret  of  any  Interest 
in  said  property,  and  that  the  whole  thereof 
constituted  community  property  of  the  hus- 
band and  wife  from  the  time  of  its  purchase 
to  the  time  of  Margaret's  death.  Judgment 
was  given,  therefore,  In  favor  of  plaintiff, 
decreeing  him  to  be  the  owner  of  ail  of  said 
property. 

If  there  Is  sufficient  evidence  to  sustain 
the  findings  of  the  trial  court  in  regard  to 
the  question  of  gift,  the  conclusion  of  the 
trial  court  as  to  the  ownership  of  this  prop- 
erty Is  undoubtedly  correct.  Admittedly  the 
lot  was  purchased  wholly  with  community 
funds,  and  all  of  it  was  community  property 
unless  an  interest  therein  was  given  by  the 
husband  to  the  wife.  If  it  was  such  commu- 
nity property  at  the  time  of  Margaret's  death, 
it  ail  then  belonged  to  the  husbaud,  without 
administration.  Civ.  Code,  {  1401.  We  do  not 
see  that  we  would  be  warranted  In  holding 
that  the  evidence  is  not  sufficient  to  sustain 
the  findings  of  the  trial  court  on  this  materi- 
al question.  The  property  having  been  ac- 
quired since  the  amendment  of  March  19, 
1888,  to  section  164  of  the  Civil  Code,  it  is 
true  tliat  the  presumption  arising  from  the 
fact  that  plaintiff  and  Margaret  were  both 
named  as  the  grantees  in  the  deed  was  that 


Marguet  took  an  trndlvlded  haU  thereof  as 
her  B^arate  property.  The  amendment  pro- 
vided: "But  whenever  any  property  is  con- 
veyed to  a  married  woman  by  an  Instrument 
In  writing,  the  {resumption  is  that  the  title 
is  thereby  vested  in  her  as  her  separate  prop- 
erty. And  in  case  the  conveyance  be  to  such 
married  woman  and  her  husband  •  *  • 
the  presumption  is  tliat  the  married  woman 
takes  the  part  conveyed  to  her  as  tenant  In 
common,  unless  a  different  intention  is  ex- 
pressed in  the  iDstrument,  and  the  presump- 
tion in  this  section  mentioned  is  conclusive  in 
favor  of  a  purchaser  or  Incumbrancer  in  good 
faith  and  for  a  valuable  consideration."  It 
being  admitted  that  the  property  was  pur- 
chased with  community  funds,  it  was  neces- 
sary, in  order  to  make  any  portion  of  It  her 
separate  property,  that  it  should  have  been 
given  to  her  by  her  husband.  Such  a  gift 
will  be  presumed  under  this  statutory  provi- 
sion where  a  gift  is  essential  to  the  theory 
that  the  proijerty  is  the  separate  property  of 
the  wife.  See  Alferitz  v.  Arrivlllaga,  143  Cal. 
646,  77  Pac.  657.  But  the  presumption  so  cre- 
ated Is  only  a  prima  facie  one,  except  in  so 
far  as  purchasers  and  incumbrancers  in  good 
faith  and  for  a  valuable  consideration  are 
concerned.  This  Is  manifest  from  a  reading 
of  the  statute.  See,  also,  section  1961,  Code 
Civ.  Proc.  Where  the  controversy  Is  between 
the  husband  and  the  legal  representative  of 
the  wife,  the  presumption  "may  be  contpo- 
yerted  by  other  evidence,  direct  or  indirect," 
and  it  is  only  where  it  Is  not  so  controverted 
that  the  court  or  Jury  is  bound  to  find  ac- 
cording to  the  presumption.  Section  1961, 
Code  Civ.  Proc.  Whether  or  not  It  is  so  con- 
troverted is  a  question  of  fact  for  the  trial 
court,  and  the  conclusion  of  that  tribunal  la 
conclnslve  upon  an  appellate  court  unless  it 
be  manifestly  without  sufficient  support  in 
the  evidence. 

It  is  clear  that  there  can  be  no  executed 
gift  in  the  absence  of  any  Intention  to  give 
on  the  part  of  the  donor.  It  Is  true  that 
the  facts  and  circumstances  of  a  transaction 
may  be  such  as  to  practically  compel  the  con- 
clusion that  a  gift  was  intended,  and  to  ren- 
der worthless  any  subsequent  statement  to 
the  contrary  on  the  part  of  the  donor.  But 
no  such  effect,  we  are  satisfied,  must  neces- 
sarily be  given  to  the  mere  fact  that,  in  the 
case  of  the  purchase  of  real  property  with 
community  funds,  the  husband  has  directed 
that  the  deed  shall  run  to  the  wife  as  gran- 
tee. There  is  nothing  in  the  nature  of  such 
a  fact  that  renders  it  consistent  only  with 
the  theory  of  gift,  and  other  facts  and  cir- 
cumstances may  so  tend  to  show  another 
reason  than  the  desire  and  intent  to  make  a 
gift  as  to  furnish  ample  warrant  for  a  con- 
clusion that  no  gift  was  intended,  and  there- 
fore that  tliere  has  been  no  "executed  gift'' 
The  case  of  Hamilton  v.  Hubbard,  134  Cal. 
603,  65  Pac.  321,  66  Pac.  860,  strongly  relied 
on  by  defendant,  cannot  reasonably  be  con- 
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rtnied  as  holding  contraiy  to  this.  Ib&t  case 
was  decided  upon  Its  own  particular  facts* 
which  were,  according  to  the  opinion,  that 
the  deed  made  hy  the  vendor  to  the  wife  by 
direction  of  the  husband  showed  on  its  face 
that  the  consideration  for  the  purchase  was 
the  conveyance  of  another  lot,  and  that  this 
lot  so  given  in  exchange  was  the  s^arate 
property  of  the  hnsband.  According  to  the 
opinion,  these  were  the  only  fiicts  shown  naa- 
terial  to  the  question  of  gift,  and  It  was  sub- 
stantially held  that  standing  alone  and  ad- 
mitted they  showed  a  gift  from  the  husband 
to  the  wife.  We  may  freely  concede  for  all 
the  purposes  of  this  case  that  where  there  Is 
nothing  shown  but  the  direction  of  a  hus- 
band that  a  deed  from  the  vendor  shall  be 
made  to  the  wife,  even  where  the  purchase 
is  made  with  community  funds,  a  prima  facie 
presumption  exists,  regardless  of  the  amend- 
ment to  section  164,  Civ.  Code,  that  a  gift  to 
the  wife  was  intended,  and  we  do  not  con- 
atme  anything  in  the  opinion  of  Hamilton  v. 
Hubbard,  supra,  as  going  further  than  this. 
If  It  did,  it  would  be  opposed  to  the  gen- 
eral current  of  antbority  in  this  state.  The 
well-settled  rule  is,  as  stated  in  Nilson  v. 
Sarment,  153  Cal.  524,  530,  96  Pac.  315,  317, 
126  Am.  St.  Rep.  91,  "where  a  husband  pur- 
chases property  with  community  funds,  and 
directs  the  conveyance  to  be  made  to  his 
wife,  with  the  intent  to  make  it  her  separate 
property,  the  deed  will  operate  to  vest  the 
property  In  her  as  her  separate  estate."  The 
"intent"  to  make  it  hers,  her  separate  prop- 
erty. Is  a  material  factor  in  such  a  case,  and 
while  sncb  intent  may,  and  possibly  must,  be 
inferred  where  there  is  no  other  evidence 
than  that  showing  the  mere  direction  by  the 
hnsband,  It  may  also  be  shown  not  to  have 
existed  by  any  competent  evidence. 

In  the  case  at  bar  there  is,  in  our  opin- 
ion, other  evidence  that  fairly  and  reason- 
ably warrants  an'  inference  on  the  part  of  the 
trial  court  to  the  effect  that  no  gift  was  in- 
tMided.  The  indirect  evidence  by  which  the 
presumption  of  separate  property  may  be 
controverted  may  consist  In  part  of  infer- 
ences (Code  Civ.  Proc.  i  1957),  deductions 
"which  the  reason  of  the  Jury"  (or  trial 
judge)  "makes  from  the  fact*  proved"  (sec- 
tion 1968,  Code  Civ.  Proa).  The  sole  reason 
for  the  giving  of  the  direction  and  the  Join- 
ing of  his  wife  as  one  of  the  grantees  was 
the  suggestion  to  plaintiff  by  his  son  that  he 
should  put  the  community  property  to  be  ac- 
quired In  the  husband  and  wife's  name  "to- 
gether." Nothing  was  said  by  anybody  in- 
dicating any  idea  of  making  any  gift  or 
changing  the  status  of  any  proi)erty.  The 
community  funds  from  which  the  purchase 
was  to  be  made  were  on  deposit  in  a  bank 
account  to  the  credit  of  both  husband  and 
wife,  and  It  Is  not  unreasonable  to  infer  that 
the  plaintiff  attached  no  greater  significance 
to  the  placing  of  the  real  property  to  be  ac- 
quired in  the  name  of  both  himself  and  wife 
than  be  did  to  the  deposit  of  community 


funds  to  the  credit  of  such  an  account 
There  was  apparently  no  exl>ress  understand- 
ing with  his  wife  that  she  was  to  acquire 
or  did  acquire  any  interest  in  the  property, 
other  than  such  Interest  as  a  wife  has  in 
the  community  property.  She  knew  nothing 
of  the  fact  that  she  was  named  as  a  grantee 
until  she  read  it  in  the  newspaper.  During 
the  12  years  that  elapsed  from  the  convey- 
ance to  her  death,  the  whole  property  was 
treated  by  the  parties  as  community  prop- 
ertj'.  The  plaintiff  had  the  sole  management 
and  control  thereof,  collected  all  %he  rents, 
and  used  the  same  as  community  property, 
and  deposited  all '  savings '  therefrom  to  the 
credit  of  the  bank  account  already  referred 
to.  Plaintiff  testified  positively  that  he  nev- 
er intended  to  make  a  gift  of  the  property  or 
any  interest  therein  to  his  wife.  All  this 
afforded  sufflclent  legal  basis,  ih  our  Judg- 
ment, notwithstanding  the  presumption  cre- 
ated by  the  fact  that  the  wife  was  named  as 
one  of  the  grantees,  for  a  conclusion  on  the 
part  of  the  trial  court  that  no  gift  was  in- 
tended and  that  no  gift  was  in  fact  made. 
We  do  not  mean  to  say  that  a  different  con- 
clusion on  the  part  of  the  trial  court  would 
have  been  without  sufflclent  support  in  the 
evidence,  but  simply  that  the  conclusion  arr 
rived  at  is  not  without  sach  support.  Where 
different  inferences  may  reasonably  and  prop- 
erly be  drawn  from  facts  legally  proved,  the 
conclusion  of  the  trial  court  thereon  is  bind- 
ing on  an  appellate  tribunal,  and  the  ques- 
tion of  the  weight  to  be  given  to  the  testi- 
mony of  the  plaintiff  as  to  his  actual  in- 
tent was  under  the  circumstances  appearing 
here  exclusively  for  the  trial  court. 

There  is  nothing  in  the  claim  that  the  evi- 
dence of  the  plaintlfDito  the  effect  that  iM 
never  intended  to  make  a  gift  of  the  prop- 
erty or  any  interest  therein  to  his  wife  was 
Incompetent.  It  is  well  .settled  that,  under 
our  system,  a  witness  may  be  examined  as 
to  the  intent  with  which  he  did  a  certain 
act  where  that  Intent  is  a  material  thing 
in  the  action.  A  Jury  or  trial  Judge  Is  not 
bound,  of  course,  to  believe  the  witness  when 
he  says  he  did  not  have  a  certain  intent,  and 
may  find  in  the  circumstances,  actions,  and 
language,  an  entirely  different  intent,  but  the 
testimony  of  the  witness  "Is  competent  and 
relevant  and  not  immaterial."  See  Walker 
V.  Chanslor,  153  Cal.  118,  125,  94  Pac.  606, 
17  li.  R.  A.  (N.  S.)  455,  126  Am.  St  Rep.  61 ; 
Barnhart  v.  Fulkerth,  93  Cal.  497,  499.  29 
Pac.  50;  Kyle  v.  Craig,  125  Cal.  107,  114, 
57  Pac.  791;  Bertelsen  v.  Bertelsen,  7  Cal. 
App.  258,  261,  94  Pac.  80.  It  is  said  by 
learned  counsel  for  defendant  that  the  ad- 
mission of  such  evldenci  is  in  effect  permit- 
ting a  party  to  impair  "an  executed  gift"  by 
his  own  declaration  "made  after  its  consum- 
mation." Manifestly  this  Is  lot  so.  The 
question  to  be  determined  was  whether  there 
was  any  "executed  gift,"  and,  the  Intent  of 
the  alleged  donor  being  a  material  factor  in 
the  determination  of  that  question,  his  owu 
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eTldence  as  to  Ills  intent  was  admissible  un- 
der the  rule  already  stated.  This  must  be 
so  unless  a  parol  sliowing  that  the  name  of 
the  wife  was  Inserted  in  sucli  a  deed  from 
a  stranger  by  tlie  husband's  direction  con- 
culsively  establishes  such  intent,  whicb  we 
think  we  have  shown  is  not  the  rule. 

The  objection  to  the  last  question  asked 
plaintiff  as  follows:  "Did  you  give  the  prop- 
erty or  any  portion  thereof  to  your  wife?" — 
should  have  been  sustained.  It  called  sim- 
ply for  the  conclusion  and  opinion  of  the  wit- 
ness as  to  the  effect  of  the  facts  already 
testified  to  by  him.  The  witness  answered 
that  he  never  did.  But  we  are  satisfied  that 
the  error  must  be  held  harmless  in  view  of 
his  other  competent  testimony  that  he  never 
Intended  to  make  a  gift.  The  objectionable 
evidence  practically  added  nothing  addition- 
al, and  could  not  have  affected  the  result. 

The  judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  SHAW,  J. ;  SLOSS,  J. 


KIMIC  V.  SAN  JORE>-LOS  GATOS  INTER- 
URBAN  RY.  CO.  et  al.    (S.  P.  5,020.) 
(Supreme  Court  of  Cfllifomia.     Sept.  20,  1909. 
Kcbearing  Denied  Oct  19,  1909.) 

1.  Damacies  (8  177*)— Evidence— Admissibil- 
rrr— "Expenses"  Incubhed. 

In  a  persocal  injury  action,  where  plain- 
tiff claimed  damages  for  medical  and  nurse  hire, 
a  question  to  him  as  to  what  expenses  he  was 
put  to  by  the  injuries  for  medical  attendance, 
medicines,  etc.,  was  not  objectionable  as  requir- 
ing testimony  of  anything  hot  actual  expendi- 
tures, witliin  the  rule  forbidding  evidence  of 
liability  incurred,  but  not  discharged,  under  an 
allegation  of  payment ;  "expense  meaning  the 
laying  out  or  expending,  of  money  or  other  re- 
sources. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  494 ;    Dec.  Dig.  I  177.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2590-2593;   vol.  8,  p.  7657.] 

2.  Witnesses    (J   248*)  — EJxamiwaxion— An- 

SWEBS— KE8P0N8IVENE88. 

An  answer  by  witness  that  he  supposed 
"somewhere  in  the  neighborhood  of  $500  or 
$C0O"  was  responsive  to  a  question  as  to  what 
expenses  he  was  put  to  by  bis  injuries  for  med- 
ical attendance,  medicines,  etc 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  861-803 ;    Dec.  Dig.  {  248.*] 

3.  Tbiai.  (S  89*)— Reception  op  Evidencb— 
Gbound  fob  Striking— Insufficiency. 

That  evidence  adduced  by  a  single  question 
does  not  prove  what  was  intended  by  the  of- 
fering party  is  generally  not  ground  for  striking 
it,  as  sufficient  evidence  may  be  supplied  by  fur- 
ther examination. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ceitt. 
Dig.  §8  228-234 ;   Dec.  Dig.  <  89.*1 

4.  Appeal  and  Erbor  (i  1047*)— HASin.iS8 
Ebbob— Admission  of  Evidence. 

In  a  personal  injury  action  in  which  plain- 
tiff claimed  damages  for  me<lical  attendance, 
etc.,  any  error  in  striking  an  answer  to  a  quea- 
tion  as  to  what  expenses  plaintiff  was  put  to  for 
medical  attendance,  etc.,  llmt  he  "supposed 
(Somewhere  in  the  neighborhood  of  ?.">00  or  $C.UO," 


as  too  indefinite,  was  not  prejudicial,  where 
plaintiff  afterward  testified  that  this  $500  or 
$600  included  doctor  bills,  nursing,  medicines, 
and  increased  household  expenses  because  of  the 
injuries,  and  that  he  paid  the  nurse  $35  a  week 
for  four  weeks,  and  paid  physicians  over  $100, 
but  had  not  yet  paid  some  physicians,  and  the 
court  instructed  that  plaintiff  could  only  recover 
for  medical  expenses  actually  paid  out,  and  that 
the  elements  of  damages,  consisting  of  physi- 
cians' expenses  and  nurse  hire,  were  subjects 
of  direct  proof,  and  must  be  proved  by  direct 
evidence,  and  plaintiff  could  only  recover  sndi 
actual  damages  as  the  evidence  showed  to  a  rea- 
sonable certainty  he  had  sustained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4149;  Dec.  Dig.  i  1047.*] 

5.  Appbai.  and  Ebbob  ($  930*)  —  Pbesump* 
TioNs— Conduct  op  Juby— Acceptance  of 

InSTBOCTIONB. 

It  most  be  assumed  upon  appeal  that  tlw 
jury  accepted  and  acted  upon  the  instructions 
given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  {  3757;   Dec.  Dig.  i930*] 

6.  AptEvVL  and  Ebbob  (J  1004*)— Questions 
OF  Fact— ExcEBSTVE  Dauages. 

What  is  a  proper  compensation  for  person- 
al injuries  is  for  the  sound  discretion  of  the 
jury  and  its  verdict  will  not  be  disturbed  ou 
appeal  as  excessive,  unless  the  award  is  obvi- 
ously disproportionate  to  the  injuries  proved, 
80  as  to  justify  the  conclusion  that  the  verdict 
was  not  the.  result  of  dispassionate  considera- 
tion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  3944^-3947;  Dec.  IHg.  | 
1004.*] 

7.  APPEAt,  AND  Ebrob  (8  932*)— Vebdicts— 
Conclusiveness— Amount  of  Recovbbt. 

In  considering  ou  appeal  whether  damages 
allowed  are  excessive,  every  reasonable  inference 
must  be  made  in  sujiport  of  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  8782;   Dec.  Dig.  t  932.*) 

8.  Damages  (8  132*)— Evidence— Sufficien- 
cy—Pebsonal  Injubibs  —  Pbbmanbnct  or 

INJUBIES. 

In  a  passenger's  action  for  personal  inju- 
ries by  being  thrown  from  a  street  car  in  a 
collision,  evidence  held  to  sustain  a  finding 
that  plaintiff's  injuries  had  permanently  a& 
fected  his  nervous  system,  so  as  to  seriously 
interfere  with  bis  comfort  and  happiness  and 
affect  or  destroy  his  ability  to  conduct  his  busi- 
ness, so  that  a  verdict  for  $6,400  was  not  ev* 
cessive. 

[Ed.  Note.— For  other  cases,  see  Damagei^ 
Cent  Dig.  U  372-385 ;   Dec.  Dig.  t  132.*] 

9.  Appeal  and  Erbok  (88  995,  996*)— Qincs- 
TIONS  OF  Fact— Weight  of  Evidencb— Iw- 
febe.nces. 

The  weight  of  the  evidence  and  the  infer* 
ences  to  be  drawn  from  it  are  for  the  jury  in 
the  trial  court,  and  their  action  thereon  cannot 
l>e  reviewed  on  appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  3907,  3908-3911;  Dec 
Dig.  it  995,  906.*] 

Department  1.  Appeal  from  Suiwrior 
Court,  Santa  Clara  County;  John  E.  Rich- 
ards, Judge. 

Action  by  Charles  Kimic  against  the  San 
Jose-Ix>8  Gatos  Interurban  Railway  Com- 
pany and  another.  From  a  Judgment  for 
plaintiff  and  an  order  denying  a  new  trial, 
defendant  named  appeals.    Affirmed. 
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Oneal  &  Ricbardson,  for  appellant  L.  B. 
Archer,  for  respondent 

SLOSS,  X  San  Jose-Los  Gatos  Interorban 
Hallway  Company  (hereinafter  designated  as 
the  Intenirban  Company)  Is  a  corporation 
operating  a  street  railroad  over  certain 
streets  of  the  city  of  San  J(»e.  Its  route  Is, 
in  part  over  San  Carlos  street  At  the  In- 
tersection of  San  Carlos  and  Tenth  streets  Its 
line  la  crossed  by  that  of  the  San  Jose  and 
Santa  Clara  County  Railway  Company  (here- 
inafter designated  as  the  Santa  Clara  Com- 
pany), operating  a  line  of  street  railway 
along  Tenth  street  Plaintiff  was  a  pas- 
senger on  a  car  of  the  Intenirban  Company. 
This  car  was  proceeding  westerly  along  San 
Carlos  street,  and  as  It  crossed  Tenth  street 
It  was  struck  by  a  car  of  the  Santa  Clara 
Company,  running  southerly  along  Tenth 
street  The  force  of  the  Impact  hurled 
plaintiff  from  the  car  on  which  he  was  rid- 
ing, and  he  suffered  injuries  for  which  he 
sought,  by  this  action,  to  recover  damages 
from  both  corporations.  A  trial  before  a 
Jury  resulted  In  a  verdict  In  favor  of  plain- 
tiff and  against  both  defendants  for  |7,000. 
Motions  for  new  trial  were  denied  upon 
plaintiffs  complying  with  an  order  of  the 
court  requiring  him  to  remit  $600  of  the 
amount  of  the  Judgment  as  a  condition  of 
the  denial  of  said  motions.  The  defendants 
present  separate  ai)peals,  upon  different  rec- 
ords, from  the  Judgments  and  orders  made 
against  them,  respectively.  The  appeals  here 
to  be  considered  are  those  of  the  San  Jose- 
Los  Oatos  Intenirban  Railway  Company 
from  the  Judgment  and  from  the  order  deny- 
ing Its  motion  for  a  new  trIaL 

That  the  evidence  was  ample  to  warrant 
the  Jury  In  finding  plaintiff's  Injuries  to  have 
been  the  result  of  negligence  on  the  part  of 
the  Interorban  Company  Is  not  Queetloned. 
Nof  does  this  appellant  challenge  the  correct- 
ness of  the  instructions  under  whlctj  the  Is- 
sues were  submitted  to  the  Jury. ' 

The  complaint  averred  that:  "By  reason 
of  said  Injury  plaintiff  has  beesl  compelled 
to  employ  doctors,  a  nurse,  and  additional 
assistance  In  his  home,  and  to  purchase 
medicine;  and  the  said  plaintiff  has'  been 
compelled  to  pay  therefor  the  sum  of  about 
$1,000."  This  allegation  -Was  denied  by  the 
answer.  Plaintiff  took  the  stand  as  a  wit- 
ness In  his  own  behalf,  and  was  asked,  "Mr. 
Kimtc,  what  expenses  were  you  put  to  for 
medical  attendance,  medicines,  etc.,  in  con- 
sequence of  this  injury?"  The  appellant  ob- 
jected to  the  question  on  the  groiind  "that 
It  is  too  indefinite.  He  might  be  asked  as 
to  what  money  he  actually  expended  or  paid 
out"  The  objection  was  overruled.  It  Is 
now  contended  that  this  ruling  was  errone- 
ous; the  argument  being  that  It  contravened 
the  rule  that  under  an  allegation  of  payment 
alone  with  no  averment  that  liabilities  were 
Incurred,  although  not  paid,  evidence  of  the 
mere  Incurring  of  liability  Is  not  admissible. 


Donnelly  v.  Hufschmldt,  79  Cal.  74,  79,  21 
Fac.  546;  McLaughlin  v.  S.  F.  &  S.  M.  B. 
Co.,  113  Cal.  590,  45  Pac.  839.  But  the  ques- 
tion did  not  call  for  a  statement  of  any- 
thing  but  actual  expenditure.  The  witness 
was  asked  to  state  the  "expenses"  to  which 
he  had  been  put  "Expense"  is  defined  as 
"the  laying  out  or  expending  of  money  or 
other  resources"  (Standard  Diet  See,  also, 
12  Am.  &  Eng.  Ency.  L.  [2d.  Ed.]  394;  Cent 
Diet):  to  "expend"  Is  "to  pay  out  or  lay 
out"  (Stand.  Diet)  A  statement  of  the  ex- 
penses to  which  one  has  been  put  Is  there- 
fore a  statement  of  actual  payments  made. 
The  gueetlon  Just  referred  to  was  answered 
by  plaintiff  as  follows:  "Oh,  I  suppose 
somewhere  In  the  neighborhood  of  $500  or 
$600."  The  appellant  moved  to  strike  out 
the  answer  as  not  responsive,  "and  on  the 
further  ground  that  It  Is  too  Indefinite  to 
afford  any  evidence  of  moneys  expended." 
The  motion  was  denied,  and  an  exception 
noted.'  The  first  ground  of  the  motion — L  e, 
that  the  answer  was  not  responsive — la 
plainly  without  merit  As  to  the  other 
ground,  we  may  assume  that  this  answer. 
If  standing  alone,  would  not  have  been  suffi- 
ciently definite  and  certain  to  serve  as  the 
foundation  of  a  finding  that  plaintiff  ha(^  ex- 
pended any  st)eclfic  sum.  Galveston,  etc., 
Co.  V.  White  (Tex.  Civ.  App.)  32  S.  W.  186; 
Town  of  Sallda  v.  McKInna,  16  Colo.  523,  27 
Pac.  810.  The  fact  that  evidence  fails  in  It- 
self to  amount  to  proof  of  what  was  Intend- 
ed by  the  offering  party  is  generally  regard- 
ed as  no  ground  for  striking  It  out  Meta  V. 
"WlUltts,  14  Wyo.  611,  85  Pac.  380;  State  T 
Cardoza,  11  S.  O.  195;  Walker  y.'  Lee,  51 
Fla.  860,  ,40  South.  881;  Maloy  v.  State,  52  Fla. 
IQt,  41  South.  791.  A  party  Is  often  unable 
to  completely  develop  a  fact  material  to  his 
case  by  a  single  question  and  answer.  Tf 
one  part  of  the  testimony  Is  not  sufficient 
in  Itself,  Its  defects  may  be  supplied  by  fur- 
ther examination. 

But  whatever  view  may  be  taken  of  the 
propriety,  of  the  ruling  It  Is  clear  from  the 
record  that  It  resulted  In  no  prejudice  t6 
appellant  After  giving  this  answer,  the 
plaintiff  went  on  to  testify  that:  "This 
$500  or  $600  Includes  doctor,  nursing,  medi- 
cine, and  Increased  expenses  of  my  house- 
hold. I  cannot  give  a  more  definite  state- 
ment of  the  amoifnt  I  paid  the  ntirse  $35 
a  week  for  four  weeks.,  i  have  pttid  the  phy- 
sicians over  $100,  and  I  have  not  paid  the 
physicians  all  yet"  These  subsequent  state- 
ments furnished  a  basis  for  a  finding  that 
some  part  At  least  of  the  $500  or  $600  had 
actually  been  expended  by  plaintiff.  The 
Jury  were  Instructed  that:  "Plaintiff  can- 
not recover  for  the  expenses  of  care  and 
nursing  and  doctors'  bills  In  this  case  which 
he  has  not  paid;  that  any  damages  allowed 
him  on  these  accounts  must  be  for  money 
actually  paid  out"  There  were  further  in- 
structions to  the  effect  that  plaintiff  could 
I  recover  "only  such  actual  damages  aa  the 


Digitized  by 


Google 


314 


104  PACIFIC  nEPOUTEH. 


(CaL 


evidence  shows  to  a  reasonable  certainty  he 
has  sustained,  and  that:  "The  elements  of 
damages  consisting  of  expanses  of  care  and 
nursing  and  doctors'  uills  •  •  •  are  sub- 
jects of  direct  proof,  and  are  to  be  deter- 
mined by  the  jury  upon  the  erldence  they 
have  before  them.  These  elements  of  dam- 
ages cannot  be  Inferred,  but  must  be  proved 
by  direct  evidence."  If  the  Jury  accepted 
and  followed  these  instructions,  as  we  are 
bound  to  assume  they  did,  no  consideration 
could  have  been  given  by  them  to  any  item 
of  alleged  expense  not  shown  by  direct 
proof,  to  a  reasonable  certainty,  to  have 
been  actually  paid. 

The  only  remaining  point  made  by  appel- 
lant is  that  the  damages  are  excessive. 
The  amount  allowed  to  plaintiff,  after  de- 
ducting the  $600  remitted,  is  ^,400.  What 
will  be  a  proper  and  reasonable  compensa- 
tion for  the  damages  occasioned  by  injuries 
to  the  person  is  a  question  committed  to  the 
sound  discretion  of  the  jury.  "Their  verdict 
♦  •  •  will  never  be  disturbed  unless  the 
amount  of  the  damages  is  obviously  so  dis- 
proportionate to  the  injury  proved  as  to  jus- 
tify the  conclusion  that  the  verdict  Is  not 
the  result  of  the  cool  and  dispassionate  con- 
sideration of  the  Jury."  Aldrich  v.  Palmer, 
24  Gal,  513;  Morgan  t.  8.  P.  Co.,  95  Cal. 
501,  30  Pac.  601;  Lee  v.  S.  P.  Co.,  101  Cal. 
118,  35  Pac.  572 ;  Howland  t.  Oakland  C.  S. 
R.  Co.,  110  CaL  513,  42  Pac.  983;  Clare  v. 
Sac.  Elec,  etc.,  Co.,  122  Cal.  504,  55  Pac.  328. 
In  considering  an  attack  upon  a  verdict  as 
excessive,  the  appellate  court  must  treat 
every  conflict  In  the  evidence  as  resolved  in 
favor  of  the  respondent,  and  must  give  to 
)ilm  the  benefit  of  every  Inference  that  can 
reasonably  be  drawn  in  support  of  bis  claim. 

In  this  case,  it  appeared  tliat  the  plaintiff 
was,  at  the  time  of  the  accident,  over  the 
age  of  60  years.  He  was  in  the  business  of 
selling  wall  paper.  He  testified  that  the 
collision  hurled  him  from  the  car  upon  which 
he  had  been  riding.  He  picked  himself  up 
from  the  gutter,  where  he  had  fallen,  got 
on  his  hands  and  knees,  and  fell  again. 
There  was  a  terrible  pain  in  his  back,  "as 
though  a  knife  was  being  stuck  into  it" 
His  hands  were  lacerated  and  cut  by  broken 
glass.  With  the  aid  of  two  passers-by  be 
walked  to  his  home,  a  distance  of  six  blocks, 
and  was  at  once  put  to  bed.  ▲  swelling  on 
.the  left  side,  over  the  kidneys,  appeared. 
It  was  six  or  seven  inches  across  in  one  di- 
rection, eight  or  nine  Inches  In  the  other, 
and  four  or  five  Inches  deep.  After  some 
days,  about  a  quart  of  black  blood  was 
drawn  from  this  by  bis  physicians.  He  re- 
mained in  bed  four  weeks,  and  during  this 
time  was  attended  by  a  nurse.  The  trial 
took  place  about  six  months  after  the  ac- 
cident  The  plaintiff  testified  that  up  to  the 


time  of  the  trial,  he  had  not  been  able  to 
sleep  well.  He  woke  up  at  least  every 
hour.  The  swelling  had  not  entirely  disap- 
peared. "The  muscles  of  my  back  are  still 
in  a  painful  and  weakened  condition,  and 
there  is  a  drawing  sensation.  I  can  walk 
with  the  assistance  of  a  cane;  my  back 
pains  me  and  I  am  tired  and  fatigued.  I 
feel  a  pain  over  my  kidney,  and  am  annoyed 
in  my  urinating.  •  •  *  I  am  too  nervous 
now  to  take  much  interest  in  my  buslnes-s. 
I  cannot  attend  to  my  business.  Since  the 
accident  I  have  not  been  able  to  carry  large 
bundles  of  paper  up  and  down  a  ladder." 
The  gross  profits  of  his  business  before  his 
Injury  liad  been  |10  to  |12  per  day.  He  had 
not  been  able  to  earn  that  amount  since. 
Of  the  physicians  called  by  plaintiff  as  wit- 
nesses, one  testified  that  a  shock  to  the  ner- 
ous  system,  producing  neurasthenia,  Inight 
result  from  an  injury  similar  to  the  one  suf- 
fered by  plaintiff.  He  was  unable  to  state 
whether  any  permanent  effect  had  been  pro- 
duced in  this  case.  Another  expressed  the 
opinion  that  the  Injuries  would  probably 
be  permanent  A  third  that  In  bis  opinion 
Klmlc  was,  at  the  time,  suffering  from 
neurasthenia,  which  the  witness  declared 
to  be  a  progressive  disease,  and  one  that 
could  be  caused  by  the  shock  of  a  railway 
Injury.  In  old  age  the  probabilities,  the 
witness  stated,  were  "rather  against  a  re- 
covery." 

In  the  face  of  this  testimony  it  cannot  be 
successfully  urged  that  the  Jury  were  not 
warranted  In  fluding  that  there  was  a  "rea- 
sonable certainty"  (Cordluer  v.  L.  A.  Trac. 
Co.,  5  Cal.  App.  400,  91  Pac.  436;  Melone 
V.  Sierra  Ry.  Co.,  151  Cal.  113,  117,  91  Pac. 
622),  that  plaintiff's  Injuries  had  permanent- 
ly affected  his  nervous  system  to  such  an 
extent  as  to  seriously  interfere  with  his 
comfort  and  happiness,  as  well  as  to  restrict 
or  destroy  bis  ability  to  conduct  his  busi- 
ness. If  this  I>e  so,  the  question  of  excessive 
damages  is  answered.  Indeed,  appellant  vir- 
tually concedes  that,  if  injuries  of  a  perma- 
nent nature  were  shown,  the  amount  award- 
ed was  not  so  large  as  to  exceed  the  limits 
of  the  discretion  confided  to  the  Jury.  But 
the  contention  that  the  injuries  were  not 
permanent  can  be  sustained  only  If  we  read 
the  testimony  in  the  light  of  Inferences  less 
favorable  to  plaintiff  than  it  can  reasonably 
bear,  or  if  we  regard  bis  testimony  and  that 
of  the  physicians  above  referred  to  as  over- 
come by  the  very  considerable  volume  of 
contrary  testimony.  By  following  either 
course,  this  court  would  be  invading  the 
province  of  the  Jury. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concur:   ANQBIXOTTI,  J.;  SHAW,  J. 
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In  re  LBARNBIVS  ESTATE. 

LEARNED  v.   GARDEN  et  aL 

(Sac  1,608.) 

(Supreme  Court  of  California.    Sept.  22,  1900.) 

1.  Judgment  (J  479*)— <Joixatebal  Attack. 

Under  Code  Civ.  Proc.  {  1908,  declaring 
the  effect  of  a  judgment  as  to  condtudTeness,  a 
decree  construing  a  will  and  making  a  distribu- 
tioa  having  become  final,  an  impeachment  there- 
of by  the  will  itself  cannot  be  thereafter  con- 
sideried. 

[Ed.  Note.— For  other  eases,  see  Judgment, 
Dec.  Dig.  i  479.*] 

2.  WUXS  (I  718*)  —  BENEnOIABIlES  —  FoBm- 

TOBE  or  Right. 

A  person  is  not  prevented  from  taking  per- 
sonalty bequeathed  to  him  because  he  has  ac- 
cepted a  decree  of  distribntion  with  reference  to 
realty  inconsistent  with  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |{  1717-1721;    Dec.  Dig.  1718.*] 

Department  2.  Appeal  from  Superior  Ooort, 
San  Joaquin  County;  C.  W.  Norton,  Jadge. 

Petition  by  D.  A.  Learned,  executor  of  the 
estate  of  Gennla  H.  Learned,  deceased,  for 
settlement  of  his  final  account  and  dlatrlbn- 
tion  to  him  of  the  entire  personal  property. 
The  petition  was  opposed  by  Clara  D.  Learn- 
ed Garden  and  others.  From  a  decree  of 
distribution  in  accordance  with  the  petition, 
and  from  an  order  denying  a  new  trial,  op- 
ponents appeal.    Affirmed. 

Bndd  &  Thompson  (E.  I.  Jones,  of  counsel), 
for  appellants.  J.  M.  Eile  and  J.  A.  Plum- 
mer,  for  respondent. 

MELVIN,  J.  This  is  an  appeal  prosecuted 
by  the  opponents  to  D.  A.  Learned's  petition 
for  settlement  of  his  final  account  as  execu- 
tor of  the  estate  of  Qennls  U.  Learned,  de- 
ceased, and  for  the  distribution  to  him  of 
the  entire  personal  property  of  said  estate. 
There  was  a  Judgment  and  decree  of  distri- 
bntion In  accordance  with  the  prayer  of  D.  A. 
Learned's  petition,  and  the  appeal  is  taken 
therefrom,  as  well  as  from  the  order  denying 
a  motion  for  a  new  trial. 

Gennis  H.  Learned  died  testate  In  1908,  and 
D.  A.  Learned  was  appointed  executor  of  her 
last  will.  Alter  due  administration  the  said 
D.  A.  Learned  took  distribution  of  the  entire 
property  of  the  estate  of  Gennis  H.  Learned 
which  had  then  come  Into  his  possession.  He 
was  finally  discharged,  and  the  estate  was 
fully  settled  and  closed,  May  31,  1904.  In 
June,  1908,  D.  A.  Learned  petitioned  for  the 
reissuance  of  letters  testamentary  in  the  es- 
tate of  Gennis  H.  Learned,  deceased,  alleging 
that  said  Gennis  H.  Learned  was  at  the  time 
of  her  death  an  heir  of  her  sister,  Deborah 
H.  Lee,  who  died  Intestate  in  March,  1903, 
and  whose  estate  at  the  date  of  D.  A.  Learn- 
ed's second  petition  for  letters  testamentary 
was  in  process  of  administration  in  the  su- 
perior court  of  this  state  In  and  for  the  coun- 
ty of  San  Joaquin.  The  appellants  here  are 
not  seeking  to  set  aside  the  decree  of  distri- 


botlcn  In  the  estate  of  Gennis  H.  Learned, 
made  fa  1904 ;  but  they  contend  that  the  in- 
terest of  Gennis  H.  Learned's  estate  in  the 
estate  of  Deborah  H.  Lee  (which  relates  to 
personal  property)  should  not  be  distributed 
under  the  terms  of  Gennis  H.  Learned's  will, 
but  should  be  treated  as  if  she  had  died  in- 
testate. a%is  contention  is  based  npon  the 
theory  that,  by  falling  to  comply  with  the 
terms  of  the  mutual  will  executed  by  Gen- 
nis H.  Learned  and  D.  A.  Learned,  the  latter 
bad  forfeited  his  right  to  take  under  that 
will. 

By  the  terms  of  said  wlU  everything  owned 
by  D.  A.  Learned  and  Gennis  H.  Learned  was 
declared  to  be  community  property,  and  all 
personal  property  was  bequeathed  to  the  sur- 
vivor, who  was  named  as  executor  or  execu- 
trix, as  the  case  might  be.  All  realty  was 
devised  to  the  survivor,  with  remainder  in 
fee  to  four  of  their  children  in  severalty: 
the  exact  portion  of  each  child  being  describ- 
ed la  the  wilL  By  the  decree  of  Kay  31, 
1904,  D.  A.  Learned  took  distribuUon  of  an 
undivided  one-half  interest  in  the  real  prop- 
erty, to  which,  by  the  terms  of  the  will,  be 
was  given  a  life  estate,  with  remainder  in 
fee  to  his  four  children.  The  theory  of  ap- 
pellants is  that  the  probate  court  could  not 
have  taken  lurisdiction  of  the  property  thus 
distributed,  uuJess  either  (1)  an  undivided 
one-half  int«:est  in  the  realty  Iwd  become 
Mrs.  Learned's  separate  property  before,  hw 
death;  or  (2)  the  effect  of  the  mutual  will 
was  sucli  as  to  confer  Jurisdiction  upon  the 
court  to  distribute  the  devised  community 
land  (citing  Estate  of  Rowland,  74  Cal.  523, 
1&  Fac.  316.  5  Am.  St.  Rep.  464). 

It  does  not  appear  upon  what  theory  the 
probate  court  made  the  decree  of  1904.  The 
declaration  in  the  will  ttiat  all  the  property 
was  conmianity  property  was  not  binding 
upon  the  court;  but  that  question  was  by 
that  court  to  Im  determined  in  accordance 
with  the  mode  whereby  the  property  was 
acquired.  Estate  of  GranniBS,  142  Cal.  4,  75 
Pac.  824.  There  was  separate  property  In  die 
estate  of  Oennls  H.  Learned,  and  of  this  the 
probate  court  undoubtedly  had  Jurlsdictioii. 
Having  acquired  Jurisdiction  of  the  estate, 
the  court  had  the  right  to  make  final  distri- 
bution, and  any  erroneous  Judgment  might 
have  been  corrected  on  appeal.  But,  the 
Judgment  construing  the  will  and  making  the 
first  distribution  having  become  final,  we 
cannot  now  consider  an  Impeachment  of  the 
decree  by  the  will  itself.  Section  1908,  Code 
Civ.  Proc.  Nor  are  appellants  contending 
for  such  Impeachment.  If  the  appellants 
here  had  felt  that  the  first  decree  was  not 
In  accordance  vrith  the  terms  of  the  will, 
they,  as  Interested  parties,  could  have  prose- 
cuted an  appeal  and  could  have  sought  its 
correction.  Having  failed  to  do  so,  they  are 
now  bound  by  the  decree.     Goad  ▼.  Mont- 
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gomery,  119  Cal.  658,  51  Pac.  681.  63  Am.  St 
Bep.  145.  We  cannot  say,  fnrtlier,  that  re- 
spondent, by  accepting  the  results  of  the  first 
decree  rendered  by  the  probate  court,  put 
himself  entirely  outside  the  benefits  of  the 
will  with  reference  to  personal  property 
clearly  bequeathed  to  him.  If  the  appellants 
had  equities  in  the  land,  they  could  assert 
them  by  proper  proceedings ;  but  here  they 
are  seeking  to  obtain  a  part  of  the  separate 
personal  estate  of  Mrs.  Learned,  which,  by 
the  unequivocal  terms  of  the  will,  is  bequeath- 
ed to  D.  A.  Learned.  This  is  fully  illustrated 
by  the  following  proTlsion  of  the  will:  "We 
hereby  give,  devise  and  bequeath,  each  to  the 
other,  as  the  survivor  may  be,  all  and  singu- 
lar all  the  personal  estate,  wheresoever  the 
same  may  be  found  or  situated,  belonging  to 
either  of  us,  and  also  a  life  estate  in  and 
to  all  and  singular  the  real  property  of  which 
either  of  us  may  die  seized  or  possessed." 
The  above  provision  applies  with  no  ambigu- 
ity to  the  separate  property  of  Gennis  H. 
Learned.  Whatever  may  have  been  the  court's 
interpretation  of  the  will  at  the  time  of  the 
first  distribution  thereunder,  there  can  be  no 
doubt  that  this  clause  was  property  construed 
when  the  second  decree  was  made.  Indeed, 
appellants  do  not  say  that  under  the  terms  of 
the  win  D.  A.  Learned  was  not  entitled  to  all 
of  the  Interest  derived  from  the  estate  of 
Deborah  H.  Lee ;  but  thtey  are  seeking  to  pre- 
vent him  from  taking  personalty  bequeathed 
to  blm,  because  be  accepted  a  decree  with 
reference  to  the  realty- inconsistent  with  the 
will,  and,  as  they  allege,  dealt  with  said 
realty  In  a  manner  not  warranted  by  the 
testamentary  provisions. 

It  win  be  seen,  however,  that,  although  the 
will  executed  by  the  Leameds  is  mutual  in 
form.  It  la  in  effect  the  separate  will  of  each 
ot  them.  There  Is  nothing  to  indicate  that 
it  was  the  result  of  such  mutual  agreement, 
or  based  upon  such  consideration  as  would 
deprive  the' survivor  of  his  right  of  revoca- 
tion. See  section  1279,  Civ.  Coda  The  sur- 
vivor. If,  through  an  erroneous  interpretation 
by  the  court,  he  took  distribution  of  an  In- 
terest different  from  that  Intended  by  the 
testatrix,  would  not,  after  such  disposition 
of  the  property  had  become  fixed  by  lapse 
of  time  and  lack  of  appeal,  be  bound  to  re- 
tain such  dominion  over  the  property  as 
would  permit  of  its  distribution  upon  his 
death  according  to  the  Identical  will  executed 
by  himself  and  wife.  But,  even  If  there  were 
such  compulsion  upon  him,  it  would  have 
been  asserted  with  reference  to  the  real  prop- 
erty and  not  as  against  the  personalty.  The 
only  interest  which  Mrs.  Learned  attempted 
to  devise  to  these  appellants  was  a  remainder 
in  real  property.  If  they  attempted  to  se- 
cure that  interest,  and  without  fraud  on  the 
part  of  Mr.  Learned  (and  none  is  alleged) 
be.  secured  such  rights  a'dverse  to  them  as 
they  neglected  to  question  at  the  proper  time, 


they  cannot  atone  for  their  neglect,  and  re- 
pair the.  result  of  their  laches,  by  obtaining 
an  interest  in  property  of  a  different  char- 
acter from  tliat  left  to  them  by  the  terms  of 
the  wllL 

All  of  the  rulings  of  the  trial  court  which 
were  adverse  to  the  appellants  were  evidently 
based  upon  the  theory  that  the  decree  of 
1904  was  conclusive  as  against  appellants. 
We  think  the  court  was  correct  In  this  idea 
of  the  law.  Estate  of  Davis,  151  Cal.  318, 
86  Pac.  183,  90  Pac.  711,  121  Am.  St  Rep. 
105;  Code  Civ.  Proc.  i  1333.  In  their  op- 
position appeUants  do  not  allege  that  they 
have  lost  any  of  their  rights.  There  Is  no 
specification  of  fraud.  They  simply  seek  to 
show  that  respondent  has  so  acted  with  ref- 
erence to  a  part  of  his  property  that  he  can- 
not conscientiously  accept  that  which  is  clears 
ly  bequeathed  to  him.  We  do  not  see  bow, 
upon  >reason  or  authority,  Bueb  •  contention 
may  be  upheld. 

The  judgment  and  order  are  affirmed. 

We  concur:   LOBIOAN.  J.;  HENSHAW.  X 


(1£$  Oal.  *U) 
PBINGLB  V.  WILSON.    <S.  P.  5,127.) 
(Supreme  Court  of  California.    Sept.  23,  1900. 
Rehearing  Denied  Oct  20,  1009.) 

1.  Lanolobd  and  Tenant  (J  39*)— Leasbb— 

CONSTBUCTTON— "EXPIBATION  OF  TERM." 

Ordinarily  the  phrase  "expiration  of  term," 
in  a  lease,  means  end  of  the  term  by  lapse  ot 
the  time  fixed  in  the  lease  for  its  duration, 
though  it  may  mean  the  termination  of  the 
lease  in  any  manner,  at  least  in  any  manner 
provided  for  in  the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  ^  39.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2596,  2597.) 

2.  CoNTBACTB  (8  147*)— OoNSTBUOTiON— Mean- 
ing OF  Words. 

The  court,  in  determining  the  sense  in 
which  the  words  in  a  contract  were  nsed  by 
the  parties  thereto,  must  look  to  the  contract  as 
a  whole. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  I  743;   Dec.  Dig.  {  147.*] 

3.  Contracts  (S  152*)— Construction— Mkan- 
iNo  OF  Words. 

Words  used  In  one  sense  in  one  part  of  a 
contract  are,  as  a  general  rule,  deemed  to  have 
been  used  in  the  same  sense  in  another  part  of 
the  instrument. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ${  732,  733,  738;   Dec.  Dig.  t  152.*] 

4.  Landix)bd  and  Tenant  (8  157*)— Leasb— 

Construction. 

A  lease  for  a  fixed  term,  with  the  privilege 
of  extending  it  for  a  fixed  period,  on  the  lessee 
so  electing  a  specified  time  before  the  "expira- 
tion of  the  original  terra,"  stipulated  that  in 
the  event  of  the  total  destmction  of  the  prem- 
ises the  lease  should  terminate  and  tbo  parties 
t>e  freed  from  ail  liability  "hereunder' ;  that 
the  lessee  should  make  improvements;  that  "at 
the  expiration  of  the  original  term,  •  •  • 
vis.,  the  term  expiring  on''  a  designated  dat& 
the  lessor  would  pay  to  the  lessee  the  cost  of 
the  improvement ;    that  the  lessee  "at  the  «x- 


•ror  otlier  cases  see  same  topic  and  section  NUMBBR  in  Dec.  *  Am.  Diss.  UOT  to  tet«,  *  Reporter  ladeons 
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piration  at  said  term"  should  pnroduee  tfa«  orig- 
inal vouchers  for  the  money  expended  in  the 
improvements,  etc.  The  premises  were  totally 
destroyed  before  the  expiration  of  the  original 
term.  Held,  that  the  lessee  could  not  recover 
the  cost  of  the  improvements  made  by  him ;  the 
phrase  "expiration  of  the  term"  meaning  the 
termination  of  the  original  term  by  lapse  of 
time. 

(Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {{  696,  087;  Dec.  Dig.  f 
157.*] 

Department  1.  Appeal  from  Superior  Conrt, 
City  and  County  of  San  Francisco;  George 
A.  Sturtevant,  Judge. 

Action  by  William  B.  Pringle  against  Wil- 
liam Wilson.  From  a  Judgment  for  defend- 
ant, (m  Bustalnjng  a  demurrer,  to  the  com- 
plaint, plaintiff  appeals.    Affirmed. 

Pringle  &  Pringle  and  W.  8;  Andrews  (Hen- 
ry E.  Monroe,  of  counsel),  for  appellant.  Ja- 
cob Samuels  and  Oscar  Samuels,  for  respond- 
ent. 


SLOSS,  J.  Tbi8  Is  an  appeal  by  plaintiff 
from  a  Judgment  entered  against  blm  upon 
an  order  sustaining  defendant's  demurrer  to 
ills  complaint  Tbe  facts,  as  averred  by 
plaintiff,  were  these: 

On  Marcb  23,  1905,  tbe  defendant  was  the 
owner  of  a  lot  In  the  city  of  San  Francisco 
located  on  tbe  southerly  line  of  Post  street 
and  running  through  to  the  northerly  line  of 
Union  Square  avenue.  The  lot  was  covered 
by  two  separate  brick  buildings,  one  of  which 
faced  on  Post  street  and  tbe  other  on  Union 
Square  avenue.  On  the  day  named  said  de- 
fendant, Wilson,  by  a  written  lease,  demised 
and  let  the  said  premises  to  pl&lntlO  for  tbe 
term  of  six  years  and  four  months,  com- 
mencing on  the  1st  day  of  May,  1905,  to  and 
including  the  31st  day  of  August,  1911,  for 
a  total  rental  of  $76,000,  payable  monthly  in 
advance  in  Installments  of  $1,000  each  on 
the  ist  day  of  each  month  during  said  term. 
The  agreement  between  the  parties  contem- 
plated the  making  of  certain  alterations  and 
improvments  upon  the  premises,  and  for  this 
purpose  the  lessee  was  by  the  lease  granted 
permission  to  take  possession  on  the  Ist  day 
of  April,  1905.  The  lease  contains  a  great 
many  provisions  Which  are  not  necessary  to 
be  set  forth  here.  The  main  controversy  be- 
tween the  parties  arises  over  the  construc- 
tion of  clauses  thirteenth  and  fourteenth, 
which  read  as  follows: 

"Thirteenth.  That  In  the  event  of  the 
partial  destruction  of  the  premises  hereby 
demised  by  fire,  earthquake,  or  any  other 
cause,  beyond  the  control  of  the  party  of  the 
first  part,  this  lease  shall  not  be  thereby  In- 
validated or  voided,  but  the  lessor  shall  pro- 
ceed to  at  once  make  the  necessary  repairs 
to  said  premises  and  to  eomplete  the  same 
within  a  reasonable  time,  and  that  during 
tbe  time  of  said  repairs  saM  lessee  shall  pay 
a  proportional  rental  for  soch  portion  only 


of  the  premises  as  be  may  use  and  enjoy; 
but  If  said  premises  be  totally  destroyed, 
then  and  in  such  event  this  lease  shall  ter- 
minate, and  the  parties  hereto  shall  be  freed 
from  all  liability  hereunder. 

"Fourteenth.  That,  as  a  condition  pre- 
cedent to  the  taking  effect  of  this  lease  and 
the  vesting  of  the  leasehold  interest  hereby 
created,  said  party  of  the  second  part  (lessee) 
agrees,  upon  tbe  delivery  of  tbe  possession 
of  said  demised  premises  as  herein  provided, 
to  forthwith  proceed  to  make  Improvements 
upon  and  alterations  to  the  said  demised 
premises.  In  accordance  with  plans  and  sped- 
flcations  therefor  to  be  prepared  by  the  said 
party  of  the  second  part,  or  his  architect, 
and  to  be  acceptable  to  and  approved  by  the 
said  party  of  the  first  part  (lessor),  or  his 
architect,  and  thereafter,  with  due  diligence, 
to  prosecute  to  »  completion  the  Improve- 
ments and  alterations  thus  mutually  agreed 
upon;  and  the  said  party  of  tbe  first  part 
agrees  that  at  tbe  expiration  of  the  original 
term  hereby  created,  viz.,  the  term  expiring 
on  the  31st  day  of  August,  1911,  he  will  re- 
pay unto  the  said  party  of  the  second  part 
the  actual  cost  of  said  alterations  to  and  im- 
provements upon  the  demised  premises  by 
said  party  of  the  second  part  made,  all  as 
aforesaid,  provided  that  it  tbe  amount  there- 
of exceed  the  sum  of  five  thousand  ($5,000.- 
00)  dollars,  said  party  of  the  first  part  will 
pay  unto  the  said  party  of  the  second  part 
the  sum  of  five  thousand  ($5,000.00)  dollars, 
and  no  more ;  and  the  said  party  of  the  sec- 
ond part  agrees  at  the  expiration  of  said 
term  aforesaid,  and  at  the  time  of  said  re- 
payment, to  produce  original  vouchers  for 
any  and  all  moneys  by  him  expended  as 
aforesaid,  and  reimbursement  of  which  Is  by 
him  sought  from  the  said  party  of  the  first 
part;  provided,  however,  that  If  said  party 
of  the  second  part  shall  elect  to  exercise  his 
option  for  a  renewal  of  this  lease  for  a  fur- 
ther period  of  five  (5)  years  as  in  the  next 
specific  agreement  provided,  then  and  in  such 
event  no  liability  shall  rest  upon  the  said 
party  of  the  first  part  to  reimburse  said  par- 
ty of  the  second  part  for  any  part  of  the 
money  by  said  party  of  the  second  part  ex- 
pended for  such  Improvements  or  altera- 
tions." 

It  may  be  well  to  refer  also  to  clause  15, 
which  provides  that  the  term  may  be  ex- 
tended for  a  further  period  of  five  years 
from  and  after  the  1st  dny  of  September, 
1911,  if  the  lessee  shall  so  desire,  "said  elec- 
tion of  the  party  of  the  second  part  (lessee) 
to  be  announced  by  written  notice  of  the  ex- 
ercise thereof  to  be  given  by  the  said  party 
of  the  second  part  at  least  four  months  prior 
to  the  expiration  of  the  original  term  herein 
created."  The  rental  payable  during  the  ad- 
ditional period  of  five  years  Is  fixed  at  the 
rate  of  $1,250  a  month. 

The   complaint   alleges  that  pursuant  to 
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the  terms  of  the  lease  the  plaintiff  proceed- 
ed diligently  to  make  the  contemplated  al- 
terations and  Improvements,  all  with  the 
approval  of  the  defendant,  and  In  so  doing 
he  expended  more  than  the  sum  of  $5,000. 
On  the  iBt  day  of  May,  19v3,  he  entered  into 
possession  of  the  property  and  remained  in 
possession  thereof  until  the  18tb  day  of  April, 
1906,  upon  which  date  there  occurred  a  se- 
vere earthquake,  followed  by  a  conflagration 
which  totally  destroyed  the  buildings  upon 
the  property  so  leased.  It  Is  further  alleged 
that  the  plaintiff  has  produced  and  exhib- 
ited to  the  defendant  original  vouchers  show- 
ing that  he  expended  more  than  $5,000  in 
making  said  alterations  and  has  demanded 
of  the  defendant  said  sum,  and  that  the  de- 
fendant has  refused  to  pay  any  part  there- 
of. The  complaint  asks  judgment  for  $5,000, 
with  Interest  and  costs. 

The  demurrer  was  on  the  ground  of  want 
of  facts  sufficient  to  state  a  cause  of  action, 
and  was  sustained  without  leave  to  the  plain- 
tiff to  amend.  No  point  Is  made  of  the  re- 
fusal of  leave  to  amend.  Plaintiff  has  In  bis 
complaint  set  out  his  case  as  well  as  it  can 
be  stated,  and,  if  the  facts  set  forth  do  not 
show  any  right  of  action,  the  court  below 
was  Justified  in  entering  judgment  upon  the 
sustaining  of  the  demurrer.  Stated  as  brief- 
ly as  It  may  be,  the  question  is:  What  is 
meant  by  the  provision  of  the  lease  that  "the 
said  party  of  the  first  part  agrees  that  at  the 
expiration  of  the  original  term  hereby  cre- 
ated, viz.,  the  term  expiring  on  the  Slst  day 
of  August,  1011,  be  will  repay  unto  the  said 
party  of  the  second  part  the  actual  cost  of 
said  alterations  to,  and  Improvements  upon 
the  demised  premises  by  said  party  of  the 
second  part  •  •  • "?  The  contention  of 
the  respondent  Is  that  the  expiration  of  the 
term  referred  to  In  this  language  is  the  end- 
ing of  the  period  of  time  first  named  in  the 
lease ;  1.  e.,  the  period  of  time  running  from 
the  1st  day  of  May,  1905,  to  and  including 
the  Slst  day  of  August,  1011.  The  appel- 
lant, on  the  other  hand,  claims  that  the  ex- 
piration of  the  term  is  its  end  or  termina- 
tion in  any  manner,  or,  at  least,  in  any  man- 
ner that  may  be  provided  for  by  the  lan- 
guage of  the  lease  Itself.  Under  clause  13 
it  Is  provided  that  the  lease  shall  terminate 
In  the  event  of  the  total  destruction  of  the 
building  by  fire  or  earthquake,  and  such  ter- 
mination, It  is  claimed,  vested  in  the  lessee 
the  right  to  repayment  of  such  sum,  not 
exceeding  $5,000,  as  he  had  expended  in 
making  the  alterations. 

We  need  not  enter  into  a  prolonged  discus- 
sion of  the  distinction,  if  there  be  any,  be- 
tween the  phrases  "expiration  of  the  term," 
and  "termination  of  the  term."  Ordinarily, 
it  appears  the  former  phrase  is  taken  to 
mean  an  ending  of  the  term  by  the  lapse  of 
the  time  provided  in  the  lease  for  its  dura- 
tion. 18  Cyc.  1506;  Stuart  v.  Hamilton,  66 
lU.  253;  Finkelmeier  v.  Bates,  92  N.  X.  172; 


Reed  t.  Snowhlll,  81  W.  J.  Law,  162,  16  AtL 
679.  This  is  the  meaning  that  has  been  giv- 
en to  the  expression  as  it  is  used  In  unlaw- 
ful detainer  statutes  giving  to  the  lessor 
certain  rights  where  the  lessee  holds  over 
after  the  expiration  of  the  term.  Oakley  v. 
Schoonmnker,  15  Wend.  (N.  T.)  226;  State  v. 
Burr,  29  Minn.  432,  IS  N.  W.  6T6;  Stuart  v. 
Hamilton,  supra.  Such,  too,  is  the  construc- 
tion given  by  this  court  to  section  1161  of 
the  Code  of  Civil  Procedure,  providing  that 
the  tenant  is  guilty  of  unlawful  detainer 
when  he  continues  in  possession  "after  the 
expiration  of  the  term  for  which  it  is  let 
to  him.  •  ♦  •  "  Silva  v,  Campbell,  84  Cal. 
420.  24  Pac.  816.  There  are,  on  the  other 
hand,  cases  giving  to  the  words  "expiration 
of  the  term"  the  construction  contended  for 
by  appellant  Wrotesley  v.  Adams,  1  Plowd. 
187 ;  Marshall  v.  Rugg,  6  Wyo.  270,  44  Pac. 
700,  45  Pac.  486,  33  L.  R.  A.  679. 

The  question  la  not,  however,  what  this 
expression  might  mean  If  it  stood  alone,  or 
if  it  were  used  in  some  connection  other  than 
that  appearing  here.  We  must  determine 
the  sense  In  which  tbe  words  were  used  by 
the  parties  to  this  lease,  and  to  so  determine 
we  must  look  to  the  Instrument  as  a  whole. 
In  the  first  place,  it  will  be  observed  that 
the  covenant  to  repay  Itself  contains  words 
of  definition  and  explanation.  The  party  of 
the  first  part  agrees  to  repay  the  cost  of  al- 
terations "at  tbe  expiration  of  the  original 
term  hereby  created,  viz.,  the  term  expiring 
on  the  Slst  iay  of  August,  1911."  The  ital- 
icised words  furnish  a  strong  indication  that 
the  parties  used  the  words  "expiration  of  the 
original  term"  as  meaning  its  ending  by 
lapse  of  time.  The  "expiration"  of  the  term 
is  the  time  or  occasion  of  its  "expiring,"  and 
such  "expiring"  will,  as  the  lease  declares, 
take  place  on  the  Slst  day  of  August,  1911. 
The  appellant  attempts  to  explain  this  addi- 
tional descriptive  phrase  by  suggesting  that 
It  was  inserted  to  distinguish  the  first  term 
from  the  optional  term  to  begin  on  Septem- 
ber 1,  1911.  But  this  purpose  had  already 
been  accomplished  by  the  use  of  the  word 
"original"  to  qualify  "term." 

Again,  tbe  obligatlou  to  repay  Is  not  ab- 
solute. It  is  conditional  upon  the  lessee  not 
electing  to  take  a  renewal  of  the  lease.  Such 
election  Is,  under  clause  16  of  the  lease,  to  be 
evidenced  by  written  notice  to  be  glTen  at 
least  four  months  prior  to  the  "expiration  of 
the  original  term  herein  created."  Here  the 
phrase  "expiration  of  tbe  original  term"  is 
undoubtedly  intended  to  mean  the  termina- 
tion of  the  original  term  by  lapse  of  time. 
The  lessee  certainly  could  not  give  notice  of 
an  election  to  renew  foor  months  before  an 
ending  ot  the  tcgrai  which  might  occur  \ij  de- 
struction of  the  premises,  or  in  any  other 
manner  that  could  not  be  foreseen.  The  par- 
ties, according,  mnst  have  contemplated 
that  the  event  upon  which  the  obligation  to 
repay  depended  would  not  be  ascertained  oa- 
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tU  at  or  near  the  end  of  tbe  fire  yeac  and 
four  month  period,  and  this  furnishes  strong 
support  for  respondent's  contention  that  the 
term  "expiration  of  the  original  term"  In 
clause  14  was  used  In  the  sense  of  ending  by 
lapse  of  time. 

The  use  of  the  phrase  "expiration  of  tbe 
original  term"  in  clause  15  aids  In  a  further 
manner  in  the  Interpretation  of  clause  14. 
It  is  a  familiar  rule  of  construction  that,  oth- 
er things  being  equal,  words  used  in  a  certain 
sense  in  one  part  of  an  instrument  are  deem- 
ed to  have  been  used  in  the  same  sense  in 
another.  As  we  have  seen,  the  language  in 
question,  as  found  in  clause  15,  was  clearly 
used  to  mean  the  end  of  tbe  period  of  time 
first  fixed.  The  words  "expiration  of  the 
term"  occur  in  two  other  parts  of  the  lease, 
and  it  cannot  be  said  to  be  clear  that  in  ei- 
ther instance  they  were  Intended  to  conrey 
a  different  meaning.  In  the  latter  part  of 
clause  14  the  lessee  agrees  "at  the  expiration 
ot  said  term  aforesaid"  to  produce  original 
vouchers  for  any  and  all  moneys  by  him  ex- 
pended as  aforesaid.  This  is  Immediately 
followed  by  the  proviso  that  no  repayment 
should  be  made  in  the  event  of  an  election  by 
the  lessee  to  exercise  his  option  of  renewal, 
and  a  reading  of  the  two  provisions  together 
would  seem  to  Indicate  that  the  agreement 
to  furnish  vouchers  had  reference  to  tbe  time 
when  the  lessee's  right  of  occupation  would 
cease  by  reason  of  his  failure  to  notify  the 
lessor  of  bis  election  to  hold  the  premises  for 
an  additional  term ;  1.  e.,  to  the  end  of  the 
first  period  of  five  years  and  four  months. 
Paragraph  7  of  tlie  lease  requires  the  lessee 
"at  tlie  expiration  of  the  said  term  to  surren- 
der the  premises  in  the  same  condition  as  by 
him  received,  reasonable  use  and  wear  there- 
of, etc.,  excepted."  Whetl^er  the  phrase  is 
here  used  in  the  sense  of  ending  by  lapse  of 
time,  or  by  termination  in  some  such  way  as 
voluntary  surrender,  may  be  open  to  doubt. 
Two  cases  dealing  with  this  question  are 
cited,  and  they  are  in  conflict  Marshall  v. 
Rugg,  supra;  Reed  v.  Snowhlll,  supra.  But 
certainly  the  clause  did  not  bind  tbe  lessee  to 
surrender  tbe  premises  in  good  condition  in 
the  event  of  a  destruction  of  the  buildings 
and  consequent  termination  of  the  lease.  No 
support  for  appellant's  construction  can  be 
derived  from  clause  7. 

If,  however,  the  foregoing  considerations 
could  leave  any  doubt  as  to  the  meaning  ot 
clause  14,  we  think  clause  13  plainly  shovro 
that  the  obligation  to  repay  shall  not  exist  in 
the  event  of  tbe  total  destruction  of  tbe 
premises.  That  clause  provides  that,  "if  said 
premises  be  totally  destroyed,  then  and  is 
such  event  this  lease  shall  terminate,  and  the 
parties  hereto  shall  be  freed  from  all  liability 
hereunder."  It  is  prol>ably  true,  as  is  in  ef- 
fect conceded  by  the  parties,  that  this  clause 
was  not  intended  to  end  liabilities  whidi  tiftd 
accrued  before  the  destruction  of  the  prem- 
ises. It  does,  however,  by  Its  express  terms, 
end  all  liability  not  then  accrued  under  the 


terms  of  the  lease.  Appellant  seeks  to  limit 
the  meaning  of  this  provision  by  construing 
its  last  word  "hereunder"  as  referring  only  to 
liability  under  the  particular  clause  (13).  The 
word  "hereunder"  may.  It  is  true,  refer  to  an 
entire  Instrument,  or  to  only  a  particular 
part  of  the  instrument  in  which  It  appears. 
In  re  Pearsons,  98  Cal.  603,  38  Pac.  451.  As 
here  used,  however,  the  word  would  seem 
necessarily  to  refer  to  the  entire  lease.  The 
clause  releases  both  parties  from  all  liability. 
But  no  liability  was  cast  upon  either  par- 
ty by  clause  13  itself  in  the  event  of  a 
total  destruction.  The  only  liabilities  men- 
tioned were  those  existing  in  tbe  case  of  a 
partial  destruction,  which  Is  not  covered  by 
the  latter  part  of  the  clause.  To  read  the 
word  "hereunder"  as  contended  for  by  appeU 
laot  would  therefore  make  It  meaningless. 
Again,  the  principal,  If  not  tbe  only,  liability 
provided  for  in  the  lease  as  a  whole  on  the 
part  of  the  lessor  (after  the  lessee  shall  have 
gone  Into  possession)  is  the  liability  to  repay 
the  cost  of  alterations.  Why  should  it  be 
held  that  this  is  not  terminated  by  the  occur- 
rence of  an  event  which,  under  the  agree- 
ment, Is  to  free  both  parties  from  all  lia- 
bility? 

.  It  Is  useless  to  go  into  a  further  analysis 
of  the  provisions  of  the  lease.  It  seems  clear 
to  us,  upon  a  reading  of  the  Instrument  In  Its 
entirety,  that  the  court  below  properly  held 
that  the  obligation  to  repay  was  ended  with 
the  total  destruction  of  the  buildings.  The 
appellant  seeks  to  overcome  this  construction 
by  insisting  upon  the  inequitable  results  that 
would  follow  from  its  adoption.  If  the  lan- 
guage used  by  the  parties  Is  clear  and  unam- 
biguous. Its  effect  cannot,  of  course^  be  varied 
for  the  mere  reason  that  it  appears  to  evi- 
dence an  improvident  or  unfortunate  bargain. 
But,  in  fact,  tbe  supposed  hardship  does  not 
Inhere  in  the  Interpretation  we  have  put  up- 
on the  lease.  It  may  well  be  assumed  that 
the  rent  for  the  original  term  was  fixed  at 
a  lower  rate  than  It  would  otherwise  have 
been  because  of  the  fact  that  the  lessee  was 
Improving  the  premises  at  his  own  cost. 
During  that  term  the  lessee,  and  he  alone, 
would  have  tbe  benefit  of  the  improvements. 
At  the  end  of  that  term  they  would  pass  In- 
to the  possession  of  the  lessor,  who  would 
then  pay  for  them.  But  if  the  building,  with 
these  improvements,  should  cease  to  exist, 
where  is  the  Injustice  in  saying  that  the 
landlord  shall  not  pay  for  what  he  cannot 
enjoy?  If  It  be  a  hardship  to  compel  tbe 
lessee  to  forego  reimbursement  for  altera- 
tions to  another's  building,  it  must  be  remem- 
bered that  the  lessor  would  suffer  in  equal 
measure  if  compelled  to  pay  the  cost  of  im- 
provements which  could  never  come  into  his 
possession.  The  appellant  supposes  a  de- 
struction of  the  premises  on  the  day  preced- 
ing the  expiration  of  the  term,  and  asks 
whether  this  extreme  case  would  not,  on  re- 
spondent's construction,  subject  tbe  lessee  to 
a  burden  which  he  could  not  have  Intended 
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to  asaiune.  But  tbe  barcUhlp  is  no  greater 
than  that  which  wonld,  on  the-  opposite  con- 
struction, have  been  suffered  by  the  lessor  11 
the  buildings  had  been  destroyed  at  the  very 
beginning  of  the  first  term.  In  that  event  the 
landlord  would  have  been  called  on  to  pay 
an  amount  far  exceeding  the  rent  received 
by  him  under  the  lease. 
The  judgment  Is  afBrnied. 

We  concur:    SIIAW,  J.;  ANGELLOTTI,  J, 


SPENCER  V.  COLLINS  et  al.    (S.  F.  5,074.) 

(Supreme  Court  of  California.     Sept.  22,  1909. 

Rehearing  Denied  Oct.  20,  1909.) 

1.  Infants    (I    58»)— Conthacts— Dibaffibm- 

ANCE. 

Under  Civ.  Code,  |  35,  providing  tliat  if  ft 
contract  be  made  by  a  minor  whilst  over  18 
years  old,  it  may  be  disaffirmed  by  him,  except 
in  immaterial  cases,  upon  restoring  the  consid- 
eration to  the  person  from  whom  received,  o» 
paying  its  equivalent,  if  a  minor  over  18  years 
old  had  paid  the  full  value  of  services  render- 
ed him  under  a  contract,  and  before  bia  majority 
disaffirmed  it,  tbe  other  parties  could  recover 
nothing. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  S  159 ;   Dec  Dig.  $  58.*] 

2.  InTANTB     (8     58*)— CONTBACTS— DlSAFFlBM- 

ANCB— Sufficiency. 

Where  an  infant,  who  bad  contracted  with 
attorneys  to  represent  nim  in  a  certain  matter, 
and  subsequently  hired  another  lawyer  to  do  the 
work,  met  one  of  the  former  attorneys  while 
witli  the  lawyer  lie  had  later  hired,  and  the  fot^ 
mer  attorney  asked  the  other  lawyer  what  be 
was  doing,  and  he  answered  that  he  was  repre- 
senting bis  client,  the  infant,  and  tbe  former  at- 
torney asked  the  Infant  what  he  intended  to  do 
about  the  contracts,  and  tbe  infant  stated,  ac- 
cording to  one  version,  that  he  denied  them,  and 
that  he  did  not  intend  to  fulfill  them,  and  ac- 
cording to  another  version  that  he  disaffirmed 
the  contracts,  a  disaffirmance  as  to  the  ajt- 
tomey  present  was  sufficiently  shown. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  i  153;   Dec.  Dig.  §  58.»] 

3.  Infants    (§    58*)— Contbacts— Disaffibm- 
ANCE— Notice  to  Assigi^ee. 

Notice  of  an  infant's  rescission  of  his  con- 
tract, should  be  given  to  the .  party  with  whom 
he  contracted,  and  not  to  an  assignee. 

[Ed.  Note.— For  othar  cases,  see  Infants,  Cent 
Dig.  i  153;   Dec.  Dig.  $  58.*] 

4.  Infants    (f    58*)— Contbacts— Disaffirm- 
ance—Effect  ON  ASSIGNEES. 

Svbere  a  firm  of  attornej-s  who  had  con- 
trnctod  with  a  minor  to  render  Bervic€s_  in  se- 
curing his  share  of  an  estate  for  a  certain  por- 
tion of  it,  in  turn  procured  a  loan  through  an- 
other person  in  payment  of  which  they  assigned 
him  an  interest  in  the  contract,  the  third  per- 
son took  the  interest  subject  to  the  possibility 
of  its  being  repudiated  by  tbe  infant. 

[Ed.  Note.- For  other  cases,  see  Infants,  Cent. 
Dig.  S  149 ;   Dec.  Dig.  |  58.*] 
5.  Pabtnebsttip  (§  159*)--Coxtracts— DlSAT- 
riBMANCE— Notice  to  Pabtneb.    • 

A  partner  is  an  agbnt  of  a  partnership  in 
the  transaction  of  its  business  under  the  express 
provisions  of  Civ.  Code,  J  2420;  and,  r,s  no- 
tice to  an  agent  is  notice  to  the  principal,  un- 
der the  direct  provisions  of  section  2332.  notice 
of  an  infant's  disaffirmance  of  his  contract  with- 


a  firm  of  attotmyt,  ftvenfo  one  of  them,  was 
sufficient  notice  to  t£e  other  partner. 

[Ed.  Note. — For  other  cases,  see-  Partnership, 
Cent  Dig.  f{  293-295;   Dec.  Dig.  (  159.*] 
C.  Infants    {§    58*)— Contbacts— Dibaffibm- 

ANCE— Return  of  Equivalent  of  Constd- 

EIt\TION— EvinKNCE. 

Evidence  held  to  sustain  a  finding  that  an 
infant  before  disaffirming  a  contract  had  paid 
the  other  parties  thereto  tbe  equivalent  of  the 
consideration  which  he  had  received. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  S  100;    Dec.  Dig.  8  5a*] 

7.   EVIDKNCE  (§  ,571*)— OPISIOBT   BVIDKNCB  — 

Skbvicks  of  AnoBNEy. 

While  the  testimony  of  experts  is  admis.<<ib1e 
to  prove  the  value  of  attorney's  services,  their 
opinions  are  not  essential,  and  are  not  binding 
upon  the  jury,  who  may  apply  to  the  teslimony 
their  own  experience  and  knowledge  of  the  char- 
acter of  such  services,  and  are  "especially  not 
binding  upon  the  court  in  cases  tried  without  a 
jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2397 ;   Dee.  Dig.  g  571.*] 

a.  Infants    ({    58*)— Contracts— Dibaffibm- 
ANCE— WoBK  Done  after  Notice. 

A  person  who  has  notice  that  his  contract 
with  an  infant  for  services  has  been  disaffirm- 
ed cannot  recover  for  services  performed  there* 
nnder  after  tbe  notice. 

[EU.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  i  159;    Dec.  Dig.  i  58.*] 

9.  Infants    (f    58T)— Contbacts— Disaffibm- 

ANCE— Return  of  Equivalent  of  Services 

Rendebed. 

Under  Civ.  Code,  i  35,  providing  that,  if  a 
contract  be  made  by  a  minor  whilst  over  18 
years  old,  it  may  be  disaffirmed  by  him,  except 
in  immaterial  cases,  upon  restoring  the  consid- 
eration to  the  person  from  whom  received,  or 
paying  its  equivalent,  a  minor  who  has  received 
only  attorneys'  services  under  a  conti-act  could 
disaffirm  by  returtting  the  reasonable  value  o{ 
the  services. 

[Ed.  NoteL— For  other  cases,  see  Infants,  Cent 
Dig.  g  157;    Dec.  Dig.  g  58,*] 

Department  1.  Appeal  from  Superior 
Court,  Alameda  County;  Henry  A.  Melvln, 
Judge. 

Action  by  William  Crane  Spdneet  against 
M.  C  Hassett  and  others.  From  the  judg- 
ment, and  an  prder  denying  a  new'  trial, 
plaintiff  and  f^rtain  defendants  appeal.  Af- 
firmed. 

Walter. H.  Robinson,  M.  0.  Hassett,  and 
F.  J.  Hambly  (Henry  V.  Morehouse,  of  couur 
sel),  for.  appellants.  Chlckering  &  Gregjory 
and  JIp^vcU  C,  Hoji^re,  -for  respondents. 

SLOSS,  J.  In  1884  Abner  Cohurn,  a  resi- 
dent of  tbe  state  of  Maine,  died  In  that  state, 
leaving  a  will  whereby  he  disposed  of  an  es- 
tate valued  at  $11,000,000.  By  this  will  the 
residue  of  the  estate,  consisting  of  stocks, 
bonds,  and  other  personal  property,  as  well 
•8  real  propejrty  in  Maine,  North  Dakota, 
apd  elsewhere,  was  given  to  various  rela- 
tives of  tite  decedent.-  Among  those  named 
in- the  residuary  clause  were  Alonzo  C.  Mar- 
aton,  a  n^hew  of  the  testator,  and  Abner 
{'aul  Marstou,  son  of  Alonsa  The  will  gav? 
to  Abner- Paul  Marston,  w)io  is  one  of  tbe 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indez«* 
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defendanta  te  this  action,  Ukree  flfty-flftbB  of 
said  reeldne.  Whether  this  share  was  to 
come  Into  the  poBsewkmOf  Abnw  Panl  on 
bl8  attaining  his  majority,  mr  at  a  later  pe- 
riod, was  a  qnesflonln  dispute  between  Abner 
Paul  and  Alonxo. 

Abner  Paul  Marston  Was  bom  oa  0«H»ber 
4,  1878.  In  July,  1898,  he  was  therefore  of 
the  age  of  19  years  and  9  montha,  At  tbat 
time  he  was  residing  at  San  Jose  In  this 
state.  H.  V.  Merehonse  and  F.  J.  Hdmbly 
were  engaged  as  partners  In  the  practice  of 
the  law  at  San  Jose.  On  July  8,  1898,  a 
written  agreement  was  entered  into  whereby 
Abaer  Panl  Marston  employed  Morehouse  ft 
Bambly  as  his  attorneys,  authorizing  and 
empowering  them  to  attend- to  all  legal  mat- 
ters neceasalty  to  protect  his  rights,  and  to 
settle  his  estate  upon  hts  arriving  at  the 
age  of  21  years.  By  this  writing'  he  agreed, 
npoD  the  turning  over  of  said  estate  to  him 
and  the  settlement  of  the  accounts  of  the 
trustees  appointed  to  carry  out  the  terms  of 
the  win,  to  pay  to  said  Morehoase  ft  Hambly 
the  aom  of  10  per  centum  of  the  appraised 
value  of  his  said  estate,  and  further  agreed 
to  advance  to  said  Morehouse  ft  Hambly,  on 
m  before  the  24th  day  of  July,  1898;  the 
nun  of  fl,25(K  to  be  used  by  tbem  In  making 
«  trip  to  North  Dakota  and  Maine  and  ex- 
amining Um  condition  of  bis  property.  By 
thl«  writing  he  assigned  to  said  Morehouse 
ft  Hambly,  out  «f  the  estate  devised  and  be- 
queathed to  bim,  10  per  centum  of  its  sp- 
praised  value.  The  instrument  was  also  er- 
ecnted  by  Morehouse  ft  Hambly,-  who  agreed 
titereln  to  take  charge  of  the  aforesaid  busi- 
ness of  said  Marston,  and  to  take  all  'steps 
necessary  to  preserve  hts  property  and'  es- 
tatCi  and  Ailly  Iniinire  Into  and  Investigate 
lt»  condition,  and  make  a  fWI  and  correct 
report  thereof  to  him.  '  ' 

On  July  18tb  the  parties  executed  a  seccMid 
writing,  shdilar  In  its  main  features  to  the 
one  Just  described,  with  the  exception  t&at 
the  proportion  assigned  or  to  be  paid  to  More- 
house ft  Hambly  was  fixed  at  15  per  centom. 
Instead  of  10  per  centum  as  in  the  earlier 
agreement.  Prior  to  Ifte  cnecutlon-  of  either 
of  these  writings  one  S.  W.  Boring  had 
been  appointed  guardian  of  the  person  and 
estate  of  the  minor,  and 'the  guardian  Joined 
In  this  second  agreement.  After-  Abner  Paul 
Marston  came  of  age,  be  compromised  with 
his  father  the-  differences  between  tbem. 
The  courts  of  Maine  construed  the  will  in 
accordance  with  the  contention  of  the  son, 
who  thereupon,  through  tHe  defendant  George 
H.  Collins,  received  from  the  trustees  act- 
ing under  the  will  of  Abner  Oobum  the  in- 
terest bequeathed  to  him,  ctmslstlng  of  prop- 
erty worth  at  that  tUne  something  over 
1230,000.  He  had  theretofore  conveyed  all 
of  this  property  to  Colllna,  who  took  the 
same  as  trustee  to  pay  the  debts  of  the 
younger  Marston,  to-  male  certain  payments 
to  Alonso  C.  pursuant  to  the  compromise 
above  mentioned^  and  to  t#-n  over  the  zesi- 
104P.-21 


due  1x>  Abner  Paul  Marston.  Collins  re- 
fused to  recognize  the  claim  of  Morfehouse  ft 
Hambiy  to  any  share  of  the  estate. 

The  partnership  agreement  between  More- 
house and  Hambly  provided  that  the  former 
should  have  a  two-thirds  and  the  latter  a 
one-third  Interest  In  the  business  of  tlie  firm, 
and  this  agreement  applied  to  the  contracts 
Jnst  mentioned.  After  various  partial  as- 
signments by  Morehouse  and  Hambly,  More- 
house assigned  his  remaining  Interest  to  the 
plaintiff,  William  Crane  Spencer,  who  brought 
two  actions  against  Abner  Paul  Marston,  and 
Collins  as  his  trustee,  to  recover  Morehouse's 
share  of  the  10  and  15  per  cent,  proportions 
of  the  estate  provided  for  by  the  respective 
writings.  In  these  actions  M.  C.  Hassett, 
Hambly,  Jettora  W.  Hyde,  and  George  B. 
Whltaker  were  made  parties  defendant,  un- 
der an  allegation  that  they  claimed  an  lii- 
terest  In  the  subject  of  the  litigation.  Jet- 
tora W.  Hyde  was  an  assignee  of  Hambly's 
interest.  Hassett  and  Whltaker  had  each 
received  an  assignment  of  a  portion  of  the 
Interest  claimed  by  Morehouse  &  Hambly. 
By  cross-complaints,,  which  were  substantial- 
ly similar  to  the  original  complaints  In  the 
two  actions,  these  defendants  sought  to  re- 
cover the  shares  claimed  by  them  under  the 
contracts  In  question.  The  actions  were,  by 
consent  of  the  parties,  consolidated  and  tried 
together,  and  the  court  made  findings,  froiji 
"Which  It  dr<ew  the  conclusions  of  law  ''that 
the  pialAtlD  Is  not,  nor  are  any  of  the  de- 
feMants  who  have  cross-compTalned  against 
the  defendants  George  H.  Collins  or  Abner 
PaKil  Marston,  the  owner  of  any  Interest  In 
any  of  the  property  conveyed  to  the  defend- 
ant OolHnis,  nor  entitled  to  receiver  anything 
from  either  of  said  defendants  Marston  or 
Collins,  but  that  said  defendants  Marston 
and  Collins  are  entitled  to  recover  costs 
against  satd  plaintiff  and  against  said  cross- 
complainants."  Judgment  #as  entered  ac- 
cordingly. The  •plaintiff  and  the  unsuccess- 
ful defendants,  with  the  exception  of  the  de- 
fendant IQeorge  B.  Whltbker,  appeal  from  the 
}ndgment '  and  from  an  order  denying  their 
motion  for  a  new  trial. 

Among  the  findings  was  one  to  the  effect 
that  the  contract  of  July  8th  was  canceled 
by  the  contract  of  July  18th,  and  that  no 
services  were  rendered  mider  the  first-named 
contract  by  Morehouse'ft  Hambly.  The  appel- 
lants acquiesce  In  the  correctness  of  this 
flndihg,  a'hd  limit  their  claims  on- these  ap- 
peals to  sneh  rights  as  they  may  have  under 
the  agreement  of  July  18th,  1.  e.,  the  IS 
per  cent,  contract. 

At  the  time  this  agreement  was  made 
Marston  was  a  minor  over  the  age  of  18 
years.  The  court  found:  "That  on  or  about 
the  2d  day  of  October,  1899,  said  defendant 
Abner  Paul  Marston,  having  theretofore  em- 
ployed other  counsel,  disaffirmed  the  said 
contract  bearing  date  July  18,  1898,  and  dis> 
ehatged  the  said  Morehouse  and  Hambly 
from  his  employ."   It  was  further  found  that 
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said  Morehouse  and  Hambly  bad,  prior  to 
tlie  2d  day  of  October,  1899,  received  from 
llarston  earns  aggregating  $5,062.55,  and 
that  "tlie  sums  tlius  received  were  tlie  fuU 
yalue  and  equivalent  for  all  services  render- 
ed by  them  under  said  contract  of  July  18, 
1898,,  up  to  the  time  of  the  disaffirmance  of 
said 'contract  by  the  said  minor."  Section 
35  of  the  Civil  Code  reads  as  follows:  "In 
all  cases  other  than  those  speclfled  in  sec- 
tions thirty-six  and  thirty-seven,  the  con- 
tract of  a  minor,  if  made  whilst  he  is  under 
the  age  of  eighteen,  may  be  disaffirmed  by 
the  minor  himself,  either  before  his  majori- 
ty or  within  a  reasonable  time  afterwards ; 
or  in  case  of  his  death  within  that  period, 
by  his  heirs  or  personal  representatives;  and 
if  the  contract  be  made  by  the  minor  whilst 
he  is  over  the  age  of  eighteen,  it  may  be 
disaffirmed  in  like  manner  upon  restoring 
the  consideration  to  the  party  from  whom 
It  was  received,  or  paying  its  equivalent." 
Sections  36  and  37  deal  with  matters  not 
material  here.  Under  the  finding  of  the 
court  that  Marston  had  on  October  2d,  two 
days  before  attaining  his  majority,  disaf- 
firmed the  contract,  and  the  further  finding 
that  be  had  theretofore  paid  to  Morehouse 
and  Hambly  the  full  value  and  equlvaleut 
of  all  services  rendered  by  them  up  to  the 
rtime  of  the  disaffirmance,  the  only  possible 
conclusion  of  law  was,  therefore,  that  drawn 
by  the  trial  court,  namely,  that  Morehouse 
and  Hambly,  or  those  claiming  under  them, 
were  not  entitled  to  any  recovery  as  against 
the  minor  or  his  trustee. 

Both  findings,  L  e.,  that  of  disaffirmance  and 
that  declaring  the  receipt  by  Morehouse  and 
Hambly  o2  the  full  value  and  equivalent  of 
all  services  rendered,  are  attacked  by  the 
apj;)ellant&  On  the  Issue  of  disaffirmance 
there  was  evidence  which  the  trial  court 
was  entitled  to  accept,  to  the  effect  that  on 
October  2,  1898,  Abner  Paul  Marston,  who 
had  theretofore  retained  Howell  C.  Moore 
as  his  attorney,  met  Morehouse  in  a  saloon 
in  San  Francisco.  He  came  out  of  the  sa- 
loon with  Morehouse,  and  on  the  sidewalk 
met  Moore.  Morehouse  stated  to  Moore 
that  he  had  heard  some  strange  reports,  and 
asked  Moore  what  he  was  doing.  Moore 
said  he  was  representing  his  client,  Marston. 
Morehouse  then  asked  Marston  what  he  in- 
tended to  do  about  the  contracts,  and,  ac- 
cording to  Marston's  account,  the  lattw 
said  "that  he  denied  them;  that  he  did  not 
intend  to  fulfill  them;  answered  to  that  ef- 
fect." Moore's  testimony  was  that  in  answer 
to  Morehouse's  reference  to  the  contract  Mar- 
ston had  said:  "Well,  I  disaffirm  that  con- 
tract." That  the  declaration  of  Marston, 
whether  we  accept  his  own  version,  or  that 
given  by  Moore,  constituted  a  sufficient  dia- 
ufflrmance  so  far  as  Morehouse  Is  concerned 
Is  not  open  to  question.  (We  are  not  at  this 
point,  of  course,  considering  the  necessity 
of  restorlQg  the  consideration  as  a  condition 
of  complete  disaffirmance.)  ,A.  contract  (91; 


conveyance)  ot  a  minor  may  be  avoided  by 
any  act  or  declaration  disclosing  an  unequiv- 
ocal, intent  to  repudiate  its  binding  force 
and  effect  Page  on  Contaracts,  86;  Hastings 
V.  Dollarhlde,  24  CaL  105;  Drake's  Lessee  y. 
Ramsay,  5  Ohio,  251;  Singer  Mfg.  Co.  t. 
Lamb,  81  Mo.  221.  ITndar  this  rule,  which  is 
thoroughly  well  settled,  it  may  be  questioned 
whether  express  notice  of  disaffirmance  to 
the  adverse  party  is  required,  provided  the 
act  or  declaration  of  repudiation  is  in  its 
nature  public  and  unequivocal.  Thus  it  baa 
been  held  that  the  deed  of  a  minor,  at  all 
events  of  a  minor  remaining  in  possessioD, 
may  be  disaffirmed  by  hts  subsequent  cob- 
veyauce  to  a  third  party,  22  Cyc.  556,  and 
cases  cited.  But  if  we  assume  that  the  par- 
ty contracting  with  the  minor,  and  every 
such  party.  Is  entitled  to  some  form  of  no- 
tice of  the  election  to  disaffirm,  we  are  sat- 
isfied that  notice  to  Morehouse  was  all  that 
was  required  tp  terminate  the  rights  of  all 
the  appellants. 

In  Downing  v.  Stone,  47  Mo.  App.  144,  the 
court  held  that  notice  of  rescission  should 
be  given  to  the  party  with  whom  the  in- 
fant contracted,  not  to  an  assignee.  This, 
we  are  satisfied,  is  the  true  rule^  and  the 
one  that  is  necessary  for  the  full  protection 
of  the  minor  In  bis  right  of  disaffirmance. 
Applied  to  the  facts  of  the  case  at  bar. 
It  disposes  of  the  contention  that  the  disaf- 
firmance was  ineffectual  foe  want  of  notice 
to  the  plaintiff,  to  Jettora  W.  Hyde,  to  Whtt- 
aker,  or>to  Hassett  With  reference  to  the 
last  named,  a  somewhat  fuller  statement 
of  tiie  facts  may  be  required.  By  the  oriclr 
nal  agreement,  that  of  July  8,  1886,  Marston 
undertook  to  advance  to  Morehouse  4fc 
Hambly  $1,250  to  be  used  1^  them  as  ex- 
penses in  traveling  to  North  Dakota  and 
Maine.  The  court  found  that  Marston  was 
unable  to  raise  this  sum  of  money,  and  en- 
listed the  assistance  of  Morehouse  in  secvp- 
ing  it  After  several  unsuccessful  efforts 
Morehouse  and  Marston  applied  'to  Hassett 
who  arranged  to.secmre  a  loan  of  $1,200 
from  one  Costello.  Marston,  having  decided 
that  he  wished  to  accompany  Morehouse  on 
the  trip,  requested  Hassett  to  secure  $2,500, 
and  Hassett  did  obtain  a  loan  ot  this  sum 
from  Costello.  As  a  condlti<Hi  of  the  making 
of  the  loan,  U  was  required  titat  a  promis- 
sory note  be  given  signed  by  Morehouse. 
Marston,  Boring  as  guardian,  and  Hassett 
and  further  that  Hassett  "should  receive  a 
five  per  cent,  interest  in  a  fifteen  per  cent 
contract  to  be  drawn  running  to  said  More- 
house and  Hambly,  and  that  said  Morehouse 
&  Hambly  aimultaneously  tberewlth  should 
assign  to  said  Hassett  a  five  per  cent  In- 
terest therehi ;  that  in  the  event  that  More- 
house &  Hambly  could  not  make  a  trip 
East  or  attend  to  the  matters  pertaining  to 
the  estate  of  said  minor,  that  said  Hassett 
should  make  such  trip  and  attend  to  the  In- 
tereste  of  said  minor."  In  accordance  with 
tblA.  agiieement  til»e  .inaitrument  of  July  18tb 
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was  drawn  and  signad  hy  Mmae  Paal  l&fis- 
ton,  Boring,  his  guardian,  MoreliotiBe  and 
Hambly.  Attached  to  it  waa  as  a88lgn««nt 
from  Morehouse  and  Hanibly  to  Hassett  of 
one-tblrd  of  tbeir  Interest  In  the  "foregoing 
contract"  in  consideration  of  serrlcea  and  i 
other  accomTnodations  to  be  given  to  said 
Morehouse  and  Hambly.  The  Gostello  note 
was  ultimately  paid  by  Marston.  '  It  la  now 
argued  that,  inasmuch  as  tlie  transfer  to 
Hassett  of  a  5  per  cent,  interest  in -the  ea- 
tate  of  the  minor  was  made  pursuant  to  an 
agreement  with  the  minor  himself,  the  re- 
sulting writings  are  to  be  construed  as  de- 
fining an  agreement  between  th»  minor  and. 
Hassett,  and  that  this  agreement  «onld  not 
be  disafflrmed  without  notice  to  the  latter. 
The  argument,  however,  overleokB  tfae  fact 
that  in  compliance  with  Hassett'a  own  wish- 
es a  definite  agreement  for  the  rendition  of 
aervlcea  by  E&mStt  to  the  minor,  or  payment 
for  such  services  by  the  minor  to  Ha&sett, 
was  not  made.  The  'transaction,  as  finally 
reduced  to  writing,  must  under  familiar 
principles  be  deemed  to  express  the  actual 
Intent  of  the  parties,  and  that  intent  was 
ttiat  Marston  should  malce  in  agreement  for 
15  per  cent,  with  Morehouse  &  Hambiy,  and 
that  Morehouse  &  Hambly  should  assign  a 
portion  of  that. Interest  to  Hassett.  Hassett 
accordingly  took  whatever  Interest  he  had 
In  the  agreexieot,  not  directly  fzcoa  the 
minor,  but  from  Morehouse  &  Hambly,  to 
whom  the  minor  granted  It  by  his  contract 
Hassett,  therefbre,  stands  lu  the  same  posi- 
tion as  any  of  the  parties  claiming  an  inter* 
est  by  assignment  from  Morehouse  and 
Hambly.  Bach  of  such  parties,  accepting  a 
transfer  of  an  interest  In  a  contract  made 
with  a  minor,  took  that  interest  subje^xt  to 
the  possibility  of  Its  being  repudiated  by  the 
saiBor. 

The  poBltioD  of  Hambly  is  different.  But 
he  and  Morehouse  were  partners ;  and,  while 
that  fact  is  not  recited  in  tlte  agreements, 
it  is  clearly  shown  by  the  evidence  that  the 
centractB  In  question  were  partnership  trans- 
actions. Morehouse  testified  that  he  and 
Hambly  became  partners  on  January  1,  1S98, 
and,  that  under  thp  terms  of  their  associa- 
tion, Morehouse's  Interest  was  two-thirds  and 
Hambly's  one-third.  Upon  the  dissolution 
of  the  partnership  In  August,  1900,  their  in- 
terests in  these  contracts  were  divided  in 
this  proportion:  As  a  partner,  Morehouse 
was  an  agent  of  the  partnership  In  the 
transaction  of  its  boelDess  (Civ.  Cdde,  |  2429; 
Krasky  v.  WoUpert,  134  Cal.  338,  60  Eac. 
300),  and,  accordingly,  upon  the  principle 
that  notice  to  an  agent  is  notice  to  th«  prin- 
cipal (Civ.  Code,  t  2332),  notice  of  disaffirm- 
ance to  Morehouse  was  sufficient' notice  to 
his  partner  Hambly. 

The  only  matter  that  remains  to  be  con- 
sidered is  whether  the  iplnor,  Itefore  the 
time  of  disaffirmance,  had  paid  Morehouse 
&  Ha^ibly  the  equlvajeut.  of  tibe  considera- 
tion which  he  had  received.    The  only  con- 


«tfde^attdn  whtcb  wis  to  liafis  'to  the  minor 
under .  the  agreement)  of  July  8,  1898,  was 
the  performance  of  professtohal  services  by 
the  attorneys  with  wtiom  he  was  contract- 
ing. The  services  performed  under  the  con- 
tract are  fully  detailed  In  the  testimony  of 
Mr.  Morehouse,  and  may  be  brl^y  eummat^ 
ized  as  follows :  Shortly  after  the  execution 
of  the  agreement  Mr.  Morehouse  w^st  with 
Marston  to  Fargo,  TH.  D.,  and  thfere  made  in- 
vestlgationa  Into  the  status  of  Marston's 
property  rl^tb  In  that  state.  -This  occupied 
ttalree  days.  From  there  l»  went  to  Maine, 
and  .was  similarly  engaged  for  five  days. 
Upon  ills  return  there -were  frequent  inter- 
views betweeii  Marston  and  Morehoose  coi^ 
earning  the  former's  property  rights.  In  ad- 
dition, to  these  services  Morehouse  &  Hambly 
assisted  the  vlnot  in  obtaintng  loans  of  mon- 
ey from  varlons  persons.  It  appears  that 
Marston  was  a.  young  maa  of  Improvident 
and  somewhat  ^isBlpated  habits,  and  that 
he  was  constantly  pressed  for  funds.  Each 
lOif  the  loaas;  which  be  sacceedcd  in  getting 
was  obtained  only  aponithe  condittan  of' pay- 
ing very  heavy  icommlBBlons,  and .  ta  most, 
if  not  In  all,  Instaaoes  the-  net  procee<te,  aft- 
er the. deduction  of  all  expenses;  were  e<inal>- 
ly  divided  between  .the  minor  and  his  at- 
toroeys.  In  this  way  Morehouse  &  Haatb^ 
received  from  the  minor,  prior  to  his  dec- 
laration of  disaffirinance,  over  $8,000;  Ttie 
testimony  of  Hambly  himself  was  that  thia 
amount  was  eredlted,  or  might  be  credited, 
upon  the  claims  of  Morehouse  &  Hambly 
against  Marston  for  services.  Tfae  finding 
of  the  court  that  $5,062.55  had  been  received 
by  Morehouse  &  Uambiy  is  therefore  fully 
sustained  by  the  evidence.  The  court  found, 
as  has  been  stated,  that  thia.  amoont  was 
the  full  equivalent  for  all  the  services  renr 
dered  by  the  attorneys  under  their  agree- 
ment. The  court  -vyas  fully  authorized  to  b» 
find.  It  is  argued  that  the  finding  is  unsup- 
ported because  there  was  no  testimony  of 
the  Talue  of  the  services.  The  position  of 
the  appellants  is,  apparently,  that,  before 
a  court  can  find  the  value  of  professional 
services,  it  must  hare  before  it  the  testimony 
of  experts  to  the  effect  that  cwtaln  services 
are  of  a  certain  value.  But  this  is  not  the 
law.  .The  testimony  of  experts  is  of  course 
admissible  to  prove  tlie  value  of  attorneys^ 
services.  Forsyth  v.  Doolittle,  120  U.  8.  73| 
7  Sup.  Ct.  40a  3&  L.  Ed.  586;  I^ouiavIIlek 
etc.,  Co.  V.  Wallace,  13C  111.  87,  26  N.  B.  493, 
11  L.  R.  A.  787.  But  the  opinions  of  the 
experts  in  such  cases  are  not  binding  upon 
the  Jury,  who  may  apply  to  the  testimony 
"tbeir  own  experience  and  knowledge  of  the 
character  of  such  services."  Head  v.  Har- 
grave,.  105  U.  S.  45,  26  h.  Ed.  1028;  For- 
syth  v.. Doolittle,  supra;  Eetate  of  Dorland, 
63  Cal.  281 ; .  Schleslngei;  v.  Dunne,  36  Miac. 
Bep.  529,  73  N.  Y.  ?upp.  1014.  "Expert  evlr 
dence,  after  all,"  it  Is  said  in  the  case  last 
cited,  "is  oMTTBly  tlie -oplntoii  of  the  wlt^ 
nesses  offered,  and  the  court  or  Jury  may 
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exercise  an  fndepoidait  Jadgment  in  deter^ 
mining  how  far  It  will  follow  the  opinions 
expressed."  If  the  Jnry  may  form  a  judgment 
as  to  the  value  of  services  In  opposition  to 
the  opinions  of  experts,  it  necessarily  fol- 
lows that  the  testimony  of  experts  la  not 
essential.  And  so  it  has  been  held  in  cases 
tried  before  a  Jury  (Bourke  v.  Whiting,  19 
Colo.  1,  84  Pac  172;  Gibbons  v.  Missouri 
Pac.  B.  R.  Co.,  40  Mo.  App.  146),  as  well  as 
with  respect  to  issues  determined  by  a  court 
or  referee  (Noftzger  v.  MofCett,  63  Kan.  354^ 
65  Pac.  670;  Dempsey  v.  Schawacker,  140  Mo. 
680,  38  S.  W.  954,  41  S.  W.  1100).  If  this 
doctrine  is  applicable  to  Jury  trials,  there 
Is  much  more  reason  for  applying  the  doc- 
trine in  cases  tried  before  a  court  The 
value  of  attorney's  services  is  a  matter  with 
which  a  Judge  most  necessarily  be  familiar. 
When  the  court  is  informed  of  the  extent 
and  nature  of  such  services,  its  own  experi- 
ence furnishes  it  with  every  element  neces- 
sary to  fix  their  value. 

No  time  need  be  spent  in  giving  reasons 
for  our  conclusion  that  the  evidence  of  the 
character  and  amount  of  the  services  here 
rendered  fully  supported  the  finding  that 
they  bad  been  adequately  recompensed.  The 
court  may  have  well  concluded  that  time  and 
labor  expended  in  obtaining  for  a  minor 
large  loans,  on  the  terms  and  under  the  cir- 
cumstances here  shown,  was  not  a  serv- 
ice calling  for  compensation  under  the  terms 
of  the  contract  The  amount  received  by  the 
attorneys  was  sufllcient  to  allow  them  a  liber- 
al payment  for  all  other  services  rendered. 

After  the  notice  of  dlsafiSrmance  More- 
house went  to  Maine  again,  and  did  some 
work  there  in  connection  with  Marston's  es- 
tate. Whether  this  trip  was  intended  pri- 
marily in  his  own  interest  or  for  the  benefit 
of  the  minor,  he  was  not,  of  course,  entitled 
to  payment  for  work  done  after  he  had  re- 
ceived notice  that  the  minor  repudiated  the 
agreement. 

The  appellants  take  the  position  that  a 
payment  of  the  value  of  what  the  minor  bad 
received  la  not  a  restoration  of  the  consid- 
eration received  by  him  or  a  payment  of  its 
equivalent  within  the  meaning  of  section  35 
of  the  Civil  Code.  The  argument  is  that, 
where  there  is  an  express  contract  between 
the  parties  for  personal  services,  the  only 
consideration  that  a  court  can  look  to  Is  the 
consideration  agreed  to  be  paid,  and  that, 
therefore,  the  minor's  right  of  disaffirmance 
was  conditional  upon  his  paying  to  More- 
house and  Hambly  what  he  had  agreed  to 
pay  them,  viz.,  15  per  cent  of  his  estate. 
This  argument  Is  obviously  unsound.  Car- 
ried to  its  logical  conclusion,  it  means  that 
a  minor  can  disaffirm  a  contract  wholly  ex- 
ecutory only  by  performing  it  The  right  of 
disaffirmance,  if  the  position  be  well  taken, 
would  be  absolutely  worthless.    The  fallacy 


of  tlie  argument' lies  In  the  assnmptton  ttiat 
the  consideration  to  be  restored  is  what  the 
minor  had  agreed  to  do,  L  e.,  the  consid- 
eration received  by  the  adverse  party.  All 
the  minor  la  obliged  to  restore  is  what  he 
received  from  the  other  side.  That,  in  this 
case,  consisted  of  services.  The  services 
themselves  not  being  capable  of  restoration, 
the  minor  was  required  to  return  their 
equivalent  which  consisted  of  the  reasonable 
value  of  such  services. 

Tbe  foregoing  discussion  la  snffldent  to 
dispose  of  Uie  case.  It  will  not  be  necessary 
to  refer  to  the  additional  facts  shown  by 
the  record,  although  the  respondent  bases 
upon  them  further  reasons  for  sustaining  tto 
action  of  the  court  below. 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  coneor:  8HAW.  J.;  ANQBILLOT' 
TI,  J. 


(U  <M.  A.  US) 

BLOOM  ▼.  MICHIGAN  SALMON  MINING 

GO.  et  al.    (Civ.  496.) 

(Court  of  Appeal.  First  District,  CaUfonla. 

Aug.  16, 1909.) 

1.  Apfxai.  aro  Ebbob  (i  781*)— DismssAi.  or 
Apfkal  —  Seixijemxkt  wms  Om  Dkfkhd- 

ANT. 

Where,  in  a  salt  against  two  defendants, 
the  venue  is  changed  on  the  motion  of  one  of 
them,  from  which  order  plaintiff  appealed,  the 
fact  that  plaintiff  had  agreed  to  release  one  de- 
fendant on  receiving  |37o,  no  part  of  which  was 
shown  to  have  been  paid,  did  not  entitle  the 
other  to  a  dismissal  of  the  appeal,  on  the  ground 
that  a  moot  question  only  was  presented. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  {  3122 ;    Dec.  DlgTl  781.»] 

2.  Venu«  (I  41*)— BBsiDiHcas  or  VAXOMa— 

CODEFEWDANTS. 

Where  an  action  Is  brought  against  two 
deftadaats  residing  in  different  counnes,  one  of 
them,  whose  residence  was  In  a  coun^  other 
than  that  in  which  the  suit  was  brought,  in 
order  to  procare  a  change  of  venue  to  the  coun- 
ty of  his  residence,  must  show  that  none  of  the 
defendants  were  residents  of  the  county  where 
the  venue  was  laid. 


Df. 


lEd.  Note.— For  other  cases,  see  Venue,  Cent 
ig.  I  62;    Dec.  Dig.  {  41.*) 

3.  CoRPOBATioKs  (J  603*)  — ViNua  — "Resi- 
dence' '— CORPOBATTON . 

For  the  purpose  of  determining  the  venae 
of  an  action,  a  corporation  defendant's  princi- 
pal place  of  business  is  its  place  of  "residence." 
[EM.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  I  1935;    Dec  Dig.  |  603.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6151-6161 ;   veL  8,  p.  7788.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  James  M.  Troutt, 
Judge. 

Action  by  S.  Bloom  against  the  Michigan 
Salmon  Mining  Company  and  another.  From 
an  order  changing  the  place  of  trial  from  San 
Francisco  to  Sonoma  county,  plaintiff  ai>- 
peals,  and  defendant  Michigan  Salmon  Mla- 
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Ing  Company  moves  to  dismiss.    Motion  de- 
nied.   Order  reversed. 

S.  Bloom,  in  pro.  per.,  and  L.  W.  JolUlard, 
for  appellant.  Jamee  M.  Allen'  and  James  C. 
Sims,  for  respondents. 

COOPER,  P.  J.  This  action  was  bronght 
for  the  purpose  of  dissolving  a  copartnership 
alleged  to  exist  between  the  plaintiff  and  the 
defendant  Grant,  said  partnership  being  in 
regard  to  the  ownership,  working,  and  devel- 
opment of  the  Red  Hill  and  Cash  hyranllc 
placer  mines,  sitnated  in  Sisliiyou  county,  and 
to  bave  it  adjudged  that  th«  contract  made 
by  said  Grant  with  the  defendant  corporation 
(nnder  which  the  corporation  Is  alleged  to 
be  in  possession  of  the  mining  property,  and 
claiming  to  own  the  same,  and  is  alleged  to  be 
working  same)  la  void  as  to  this  plaintiff,  and 
that  the  said  corporation  be  required  to  ao- 
connt  for  the  value  of  all  the  minerals  ex- 
tracted by  it  from  the  said  mine.  The  com- 
plaint praya  that  a  receiver  be  appointed, 
and  that  It  be  decreed  that  the  contract  made 
between  defendant  Grant  and  the  defendant 
corporation  Is  void.  On  motion  of  defendant 
Grant,  accompanied  by  a  demand  and  affida- 
vit of  merits  as  to  Grant,  the  place  of  trial 
of  the  action  was  ordered  changed  from  the 
city  and  county  of  San  Francisco  to  the  coun- 
ty of  Sonoma;  that  being  the  county  in 
which  said  Grant  resides,  and  in  which  he 
resided  at  the  time  of  the  commencement  of 
the  action.  This  appeal  is  from  the  order 
changing  the  place  of  trial  to  Sonoma  county. 

Defendant  Michigan  Salmon  Mining  Com- 
pany moved  to  dismiss  the  appeal,  on  the 
ground  that  the  appeal  now  presents  only  a 
moot  question,  because  the  plaintiff  has  set- 
tled with  defendant  Grant  The  notice  is  ac- 
companied by  a  copy  of  an  agreement  made 
between  plaintiff  and  defendant  Grant,  dated 
December  10,  1906,  by  the  terms  of  which 
it  appears  that  upon  the  payment  of  the  sum 
of  fSl5  to  plaintiff  by  defendant  Grant,  at 
the  times  and  in  the  manner  specified  by  said 
contract,  the  plaintiff  will  release  defendant 
Grant  from  all  claims  and  demands  of  every 
kind.  Including  the  matters  embraced  in  said 
litigation.  It  Is  not  made  to  appear,  by  affi- 
davit or  otherwise,  that  defendant  Grant  has 
ever  paid  to  the  plaintiff  the  said  $375,  or  any 
part  thereof.  It  is  further  expressly  stated 
in  said  agreemmt  that  the  plaintiff  reserves 
all  rights  againet  the  defendant  corporation. 
If  the  complaint  is  true,  the  plaintiff  la  en- 
titled to  relief  against  the  corppratton.  But 
be  this  as  it  may,  we  cannpt  decide  the  merits 
of  the  controversy,  nor  as  to  whether  or  not 
the  settlement  with  Gcant  would  of  itself 
release  the  defendant  corporation,  on  this 
motion  to  dismiss  the  appeal.  The  plaintiff 
is  seeking  relief  against  both,  defendants. 
The  allegations  in  regard  to  the  agreement  of 
settlement  are  as  to  one  defendant.  The  mo- 
tion is  therefore  denied.  - 


As  to  the  order  changing  the  place  of  trial, 
the  record  does  not  show  anything  as  to  the 
place  of  residence  or  the  principal  place  of 
business  of  the  defendant  corporation;  nor 
is  there  any  affidavit  of  merits  made  by  or 
on  behalf  of  said  corporation.  So  far  as  the 
record  shows,  the  defendant  corporation  may 
have  no  defense  to  the  said  action  on  its 
merits.  The  burden  was  upon-  the  moving 
party  to  show  that  none  of  the  defendants 
are  residents  of  the  county  in  which  the 
action  was  brought.  Bearne  v.  De  Toung, 
111  Cal.  376,  43  Pac.  1108.  The  principal 
place  of  business  of  a  corporation  is  its  resi- 
dence within  the  meaning  of  the  Code  as  to 
the  (*ange  of  place  of  trial.  Jenkins  v.  Cal. 
Stage  Co.,  22  Cai.  538;  Cohn  v.  Central 
Pacific  R.  B.  Co.,  71  Cal.  489,  12  Pac.  488; 
McSherry  t.  Penn.  a  O.  M.  Co.,  97  Cal.  641, 
32  Pac.  711. 

The  order  is  therefore  reversed. 

We  concur:    EnSRRIGAN,  J. ;  HALI^  J. 


SCAIiLT  T.  W.  T.  GARRATT  ft  CO. 
(Civ.  586.) 

(Court   of   Appeal,   Third   District,    California. 

Aug.  21,  1909.     Rehearing  Denied  by 

Supreme  Conrt  Oct.  15,  1909.) 

1.  Dauaoes  (I  38*)  —  Pebsorai,  InjuBm— 
Elbuents  of  Dauaoeb. 

The  fact  that  a  child  12  years  old  was  so 
injured  as  to  destroy  bis  ability  to  pursue  musi- 
cal studies,  on  lines  for  which  fie  possessed 
peculiar  talent,  may  be  considered  in  uxing  the 
damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |S  237-241;    Dec.  Dig.  |  38.*] 

2.  Appeal  and  Bbbob  (|  1004*)— Excebbiv* 
Damages. 

A  reviewing  court  may  not  invade  the  prov- 
ince of  the  jury  as  to  damages  in  a  pergonal 
injury  action,  unless  it  clearly  appears  nrom  the 
face  of  the  record  evidence  that  the  sum  as- 
sessed could  not  bave  been  given  except  under 
the  inSnence  of  passion  or  prejudice. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3944-^947;  Dec.  Dig.  { 
1004.»] 

3.  Damages   (|   185*)— Pebsonal  Injubieb— 
Evidence  of  Damages. 

In  a  personal  injury  action,  there  can  be 
□o  direct  evidence  of  the  amount  of  damages  sus- 
tained, or  the  amount  of  money  which  will  com- 
pensate for  the  injury,  so  that  it  is  sufficient 
to  show  the  jury  the  extent  of  the  injury,  and 
the  amount  of  the  verdict  is  to  be  detennined 
by  the  exercise  of  intelligent  discretion. 

[Ed.  Note. — For  other  cases,  see  Damages. 
Cent.  Dig.  iS  503-508;    Dec.  Dig.  g  185.*] 

4.  Damages    (§    132*)— Pebsonal    Ikjubieb— 
Ezcesbivk  Damages. 

A  child  12  years  old  was  so  injnred  as  to 
permanently  impair  bis  ability  to  pursue  in  the 
future  an  occupation  requiring  the  exercise  of 
hie  natural  physical  power.  His  rifriit  arm  and 
hand  grew  smaller  from  atronhy,  and  physicians 
did  not  believe  that  the  difficulty  could  ever 
be  remedied.  For  two  years  after  the  acci- 
dent he  suffered  from  the  effects  of  his  injuries, 
and  physicians  testified  that  he  would  probably 
continue  to  suffer  pain.    The  disability  prevent- 


*S^  oUsn  CUM  «M  Mun*  toplo  lai  laoUon  NUMBBB  In  Dae.  ft.Ain.  Dtat.  U«7  to  date,  *  Bapartw  IsdOM 


Digitized  by 


Google 


326 


104  PACIFIC  BBPORTBB. 


(CaL 


ed  him  from  punalng  U»  mndcal  studies,  on. 
lines  for  which  h«  poesessed  peculiar  talent. 
Held,  that  a  rerdiet  for  $7,600  was  not  ezcea- 
•ive, 

I£d.   Note.— For   other  cases,   see   Damages, 
Cent  Dig.  S|  372-385;    DecToig.  |  132.*] 

6.  Dakages   (I  215*)— AasESSUSHi  or  Dak- 

AOBB— iNSTBXTCriONB. 

An  instruction,  in  an  action  for  personal 
Injozies,  that  the  ^017,  if  believing  that  plaintiff 
"sustained  the  injuries  complained  of  through 
the  negligence  of  defendant,  without  neEligence 
on  his  part,  shonld  find  for  plaintiff,  and  assess 
his  damages  in  such  aum  as  under  the  circum- 
stances he  ought  to  recover,  etc,  must  be  con- 
strued as  allowing  compensatory  damages  only, 
for  one  sustains  sndi  damages  only  as  amount 
to  an  actnal  loss  to  him,  and,  when  so  coa- 
•trued,  it  correctly  states  the  mle  declared  in 
CSv.  Code,  i  3333,  providing  that  the  measure 
of  damages  for  breach  of  an  obligation  not  aris- 
ing on  contract  is  the  amount  which  will  com- 
pensate for  all  detriment  proximately  canaad 
thereby,  etc. 

[Ei.  Note.— For   other  cases,   see  Damages, 
Dec.  Dig.  i  215.»]  / 

0.  Mastkb  and  Ssbtart  Q  96*)— Injubt  to 

SEBVANr— NSaLIQENCS. 

The  proximate  cause  of  an  Injury  to  a  child 
12  years  old,  while  at  work  nuder  an  employ- 
ment prohibited  by  St.  1905,  p.  11,  c.  18,  is  the 
negligence  of  the  master  in  employing  the  child ; 
the  injury  having  been  received  through  no  fault 
of  the  child. 

[E^.  Note.— For  other  cftsas,  see  Master  aqd 
Servant,  Dec  Dig.  i  96,*] 

7.  Dauases   (I  215*)— AssBSBiuirT  or  Dak- 

AOES— INSTBUCTIONS. 

An  instruction,  in  an  action  for  injuries  to 
a  child  12  years  old,  while  at  work  under  an 
employment  prohibited  by  St.  1005,  p.  11,  c  18, 
that  tne  proximate  cause  of  the  injury  was  the 
negligence  of  the  master,  and  an  instruction  di- 
recting the  jury  to  assess  plaintiff's  damages  in 
•uch  sum  as  under  the  circumstances  he  ought 
to  recover  for  the  damages  sustained,  etc.,  did 
not  authorize  the  jury  to  consider  punitive  dam- 


[Eid.  Note.— For  othar  cases,  see  Damages, 
Cent.  Dig.  I  643;   Dec.  Dig.  I  215.*] 

&  Dahaqes  (g{  26,  32*)— Pebborai,  iNJxmES 

— AssEssuENT  or  Damaoeb. 

One  suing  for  a  personal  injury  may  re- 
cover for  the  suffering  he  has  endured  from  the 
injury,  and  for  such  suffering  in  the  future  as 
the  evidence  with  reasonable  certainty  discloses 
he  will  endure  therefrom. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {|  40,  41,  69,  71;  Dec  Dig.  H  26, 
82.*) 

9.  Damages  (|  216*)— Absessmert  or  Dax- 
AGKB— iNSTKxrcnoNS— "Wjxi,"— "Mat." 

An  instruction  in  a  personal  injury  action 
that  the  juiy  in  assessing  the  damages  may  con- 
sider the  character  of  toe  injury,  if  any,  sus- 
tained by  plaintiff,  the  pain  and  suffering,  if 
any,  endured,  and  "which  will  l>e  endured?'  if 
any,  as  the  result  of  the  injuries,  if  anv,  etc, 

Sroperly  limits  a  recoveiy  for  the  suffering  en- 
ured, and  for  such  suffering  as  the  evidence 
discioses  he  will  endure  in  the  future,  since  the 
word  "will"  as  employed  in  the  instruction  must 
have  been  understood  in  its  proper  sense  as  re- 
ferring to  the  unconditional  existence  of  the 
fact,  and  not  in  the  sense  of  "may,"  whidi  im- 
ports a  mere  possibility. 

[EA.  Note.— For  other  cases,  see  Damage*, 
Cent  Dig.  H  548-665 ;   Dec.  Dig.  |  216.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  8,  pp.  7462-7463;  vol.  6,  pp.  4418-4447; 
Wl.  8,  p.  7719.] 


Appeal  from  Superior  Court,  City  and 
County  of  San  Franclaco;  George  A.  Sturte- 
▼ant.  Judge. 

Action  by  Donald  Scally  by  Mary  Scally, 
bia  guardian  ad  litem,  against  W.  T.  Garratt 
&  Co.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

Naplitaly  *  Frsldenricb,  for  apiMdlant 
Snlliran  ft  BniUyan  and  Tbm.  i.  Bocbe,  for 
respondent. 

HART,  J.  TMb  la  an  action  for  damage* 
for  personal  injuries.  The  prayer  of  tbe 
complaint  demands  a  Judgment  for  $15,000, 
and  the  jury  rettimed  a  verdict  tot  $7,600. 
Judgment  was  thereupon  entered  in  favor  of 
the  plaintiff  fbr  the  sum  so  awarded.  Tlie 
defendant  presents  this  appeal  from  said 
judgment,  and  from  the  order  denying  it  a 
new  trial.  The  appellant  claims  to  be  enti- 
tled to  a  reversal  of  the  judgment  and  order 
for  the  reasons:  (1)  that  the  damages  as- 
sessed by  the  iVTf  are  so  excessive  as  to  jus- 
tify the  condaslbn  that  the  verdict  Was  reach- 
ed through  passion  or  prejudice;  (2)  that 
the  court  erted  to  the  prejudice  of  tlie  ap- 
pellant in  the  giving  of  certain  instructions. 

1.  onie  evidence  discloses  these  facts:  The 
defendant,  at  the  time  of  the  accident  through 
which  the  plaintiff  sustained  his  injuries^ 
owned  and  operated  a  foundry  In  the  citjr 
of  San  Francisco,  and  was  engaged  in  tlie 
manufacture  of  machines,  nuts,  bolts,  tools, 
and  other  mechanical  appliances.  The  plain- 
tiff, a  lad  then  under  the  age  of  12  years, 
was  employed  to  work  in  said  foundry  by 
the  defendant  in  either  the  latter  part  of  the 
month  of  June  or  the  first  part  of  the  month 
of  July,  1906.  At  that  time  the  plaintiff 
measured  about  4  feet  and  8  inches  in  belght 
and  weighed  approximately  80  pounds.  Prior 
to  liis  employment  by  the  defendant  the  plain- 
tiff was  witboat  any  experience  with  machin> 
ery  of  any  character.  At  first  be  was  placed 
by  Mr.  GrifDn,  a  foreman  of  defendant,  in 
charge  of  a  machine,  tlie  <q;>eratlon  of  wbidi 
involved  no  particular  danger  of  accidents 
to  tbe  operator.  On  tbis  madiine  he  woMced 
for  about  two  weeks,  when  he  was  put  to  the 
operation  of  a  machine  used  for  the  purpose 
of  "BQuaring  off  the  tops  of  faucets."  This 
machine  consisted,  among  other  contrivances, 
of  a  very  small  cutter,  and  the  plaintiff  tes- 
tified that  in  its  manipulati<m,  be  waa  not 
required  to  place  his  hands  anywhere  near 
the  knife  or  cutter.  After  working  on  this 
machine  for  little  less  than  a  week,  be  was 
"put  to  wrapping,"  at  which,  with  other  odd 
jobs  in  the  nature  of  errand  work  around  the 
foundry,  he  was  employed  fbr  about  three 
weeks,  when  be  was  put  to  work  on  the  ma- 
chine. In  the  operation  of  which  he  received 
tbe  injuries  complained  of.  Tbis  machine 
was  used  for  cutting,  squaring,  and  flni»h<ng 
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outs,  tools,  and  other  mechajilcal  appliancM. 
It  contained  cutters,  circular  In  form,  about 
2Vi  Inches  In  diameter,  and  were  uecessarily 
very  sharp. 

The  plaintiff  testified:  "There  were  two 
of  these  cutters  on  each  side,  and  they  were 
forced  together,  and  the  material  which  was 
to  be  squared  was  cut  as  It  run  between 
them;  it  cut  both  sides  at  the  same  time. 
Those  knives  were  located,  I  guess,  about 
0  Inches  above  the  bed  of  the  machtne," 
The  machine  was  run  by  electricity.  There 
Were  belts  connected  with  each  of  the  wheels 
attached  to  the  machine,  and  they  extended 
up  to  a  wheel  where  there  was  a  revolving 
shaft.  The  power  was  turned  on  by  means 
of  a  "shifter,"  which  was  located  above  the 
machine,  and  at  a  point  to  the  front  of  the 
operator,  from  the  point  at  which  he  stood 
when  operating  the  machine.  The  plaintlfC 
was  not  of  Bufficient  height  to  operate  the 
machine  without  a  platform  upon  which  to 
stand,  and  this  platform  was  placed  in  front 
of  the  machine;  it  having  been  built  for  the 
special  purpose  of  enabling  the  plaintiff  to 
operate  the  machine  on  which  he  was  at  first 
put  to  work.  The  plaintiff  further  testified: 
"When  I  was  put  to  work  on  this  machine, 
Mr.  Griffin  showed  me  how  to  run  the  ma- 
terial through.  The  material  that  was  cut 
was  stuffing  nut  and  fusible  plug.  They  were 
run  In  between  the  knives  on  a  kind  of  a 
platform  that  they  screwed  them  down  to. 
That  is  the  appliance  or  projection  appearing 
In  the  middle  or  center  of  this  machine. 
Then  they  were  forced  into  the  knives.  All 
that  Mr.  Griffin  said  to  me  at  the  time  he 
placed  me  to  work  on  this  machine,  for  the 
first  time,  was  to  show  me  how  to  operate  It 
He  said,  w.henever  you  are  going  to  cut  a 
screw  down  on  this  projection,  to  be  careful 
and  screw  it  down  tight,  because  he  said 
you  would  spoil  the  material  If  you  did  not; 
it  would  leave  the  sides  crooked,  and  they 
would  not  mill  straight.  That  was  practi- 
cally all  that  was  said  during  that  conver- 
sation when  I  was  first  placed  at  work  up- 
on that  machine.  *  •  *  Mr.  Griffin  told 
me  to  put  all  the  defective  plugs  or  nuts  on 
the  lid  or  shelf  connected  with  the  rear  of 
the  machine;  he  told  me  not  to  mill  the  de- 
fective material.  I  put  it  over  on  this  shelf 
or  lid.  He  did  not  tell  me  how  to  put  it 
over  there.  And  then  I  started  to  operate 
the  machine.  In  operating  It  I  came  in  con- 
tact with  defective  material,  which  i  placed 
on  the  11(1  or  shelf  Just  as  he  told  me.  . 
placed  it  there  by  reaching  over  the  machine; 
right  over  ttie  cutters  like  that  [showing] 
with  my  right  hand.  *  •  *  During  the 
first  two  days  that  I  was  put  to  work  on  that 
machine,  I  discovered  quite  often  material 
which  could  not  be  used,  and  which  I  was 
Instructed  not  to  use.  That  material  I  plac- 
ed upon  ttiat  lid  in  tile  manner  which  I  have 
indicated,  by  putting  my  ri^ht  hand  over  the 
knife  or  cutter.  *  •  •  I  was  never  tolC 
by  Mr.  Griffiz^  or  anybody  else  connected  with 


the-  establishment,  to  get  off  that  platform 
in  front  of  my  machine,  and  go  round  to  th« 
rear  of  the  machine  and  place  the  material 
on  the  shelf  or  lid  in  that  manner,  and  then 
go  around  to  the  front  again.  To  do  it  in 
that  way  would  occupy  some  considerable 
time.  I  was  never  told  to  do  it  in  that  way. 
The  clothes  in  which  I  worked  was  a  pair  of 
overalls  and  a  dark  shirt  When  I  went 
there  to  be  employed  by  W.  T.  Garratt,  I  told 
my  parents  I  was  going  there  to  wrap.  'Ehc 
shirt  I  wore  while  working  in  that  factory 
was  a  dork  shirt  with  white  stripes.  It  was 
calico,  I  guess.  The  sleeves  wore  not  very 
loose.  The  accident  happened  this  way:  I 
had  just  finished  my  lunch,  and  went  to  work 
on  the  machine.  I  was  told  to  fix  some  stuf- 
fing nuts  at  the  side,  and  was  working  on 
them  for  a  while,  when  I  found  a  defective 
nut,  and  reached  over  the  top  of  the  knives 
to  put  it  on  this  lid  or  shelf  as  I  was  told 
to  do,  and  my  arm  got  caught  I  don't  know 
whether  it  was  the  sleeve  or  the  arm  itself; 
it  happened  so  quickly.  The  cutters  tore  into 
my  arm.  and  then  I  was  taken  down  to  the 
Ueceiving  Hospital,  to  the  Harbor  Emergency. 
down  near  the  water  front." 

With  reference  to  the  effect  of  the  injuries 
^  sustained,  the  plaintiff  testified:  "The 
arm  and  hand  is  smaller  than  the  other  arm 
and  hand  which  was  not  injured.  I  have  no 
power  at  all  in  the  thumb  or  forefinger — no 
sensation — can't  feel  anything  in  those  fin- 
gers, and  can't  use  them  at  ail;  can't  bend 
them  except  as  indicated.  There  is  no  sen- 
sation  at  all  in  the  middle  finger."  He  sold 
that  prior  to  the  accident  he  had  been  "tak- 
ing music  lessons  upon  the  violin"  but  that 
since  his  arm  and  hand  were  injured,  "it  ia 
impossible,  for  me  to  further  manipulate  the 
violin";  that  it  is  with  great  difficulty  that 
he  can  now  liandle  a  pen  so  as  to  write; 
fhat  in  cold  weather  he  still  suffers  "terrible 
pain  in  that  arm." 

The  mother  of  plaintiff  saw  the  injured 
arm  and  hand  the  day  following  that  upon 
which  the  accident  happened,  when  the  at- 
tending physician  was  dressing  the  wounds, 
and  she  declared  that  "the  arm  was  in  an 
awful  condition;  that  the  flesh  was  all  chop- 
ped away,  just  like  it  had  been  choppeU  off 
with  a  knife  or  something."  She  said  that 
the  boy  Iiad  been  unable  to  take  lessons  on 
the  violin  aftev  the  accident,  and  that  after 
some  practice,  he  got  so  that  he  could  write 
by  holding  a  pen  between  his  thumb  and  lit- 
tle finger.  For  about  a  year  after  he  was 
hurt,  she  continued,  he  suffered  from  occa- 
sional faintiufi;  spells  when  the  weather  was 
cold. 

Dr.  Stoney,  who  was  called  in  and  attend- 
ed the  plaintiff  immediately  after  the  acci- 
dent occurred,  had  died  before  the  trial  of 
tills  action,  and  Drs.  Haber  and  Buckley,  a£ 
the  request  of  plaintiff,  made  an  examina- 
tion of.  the  injured  arm  and  hand  and  the 
muscles  of  that  member.  Dr.  Haber  testified, 
in  part,  as  follows:    "When  I  refer >  to  the 
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arm  which  I  say  was  slightly  smaller,  I 
mean  the  arm  between  the  shoulder  and  the 
elbow.  The  forearm,  between  the  elbow  and 
the  wrist  was  considerably  smaller.  The 
muscles  were  atrophied,  and  some  of  them 
In  a  degenerated  condition.  By  atrophy  I 
mean  the  muscles,  due  to  the  injury  to  the 
nerve  supply  [lug]  them,  degenerate,  and  do 
not  perform  the  functions  that  they  should. 
They  cannot  perform  those  functions  because 
the  nerve  supply  is  shut  off.  There  is  a 
nerve  located  in  the  arm,  part  of  the  brachial 
system  which  supplied  the  forefinger  and  the 
thumb.  That  nerve  originates  In  the  plexus ; 
that  is,  In  the  brachial  plexns.  Those  are 
the  nerves  which  originate  Just  above  the 
shoulder  in  the  neck.  That  nerve  supplies 
the  muscles  in  the  upper  arm.  In  the  fore- 
arm, the  muscles  of  the  hand,  and  also  the 
sensation  of  some  parts  of  the  skin.  It  sup- 
plies or  controls  the  muscles  which  bend  the 
finger  or  flex  the  finger — all  of  the  fingers 
in  part  and  entirely  of  the  index  and  middle 
fingers.  It  supplies  some  of  the  muscles  of 
the  thumb.  •  ♦  •  From  my  examination 
of  this  arm,  and  hand  and  fingers,  and 
from  the  test  that  I  have  made  of  the  hand 
and  fingers,  I  will  state  that  the  nerve  has  been 
injured,  but  not  entirely  destroyed.  Some  of 
the  muscles  supplied  by  that  nerve  are 
active ;  others  are  not.  From  my  experience 
as  a  doctor,  I  do  not  think  it  will  be  possi- 
ble for  the  boy  at  any  time  to  recover  the 
nse  of  the  thumb  and  finger.  I  have  observ- 
ed Weakness  In  that  finger  and  hand.  There 
are  other  signs  of  an  injury  to  the  nerve 
and  to  the  artery.  Those  signs  are  the  hand 
has  not  developed  as  the  other  hand  is; 
It  is  smaller,  two  of  the  fingers  are  shorter, 
and  not  as  large  in  circumference.  *  •  • 
I  do  not  think  it  will  ever  be  possible  for 
plaintiff  to  perform  any  manual  labor  in 
that  arm  or  hand.  I  do  not  think  It  would 
be  possible  for  him  to  play  npon  the  violin 
with  any  degree  of  success  with  his  hand 
and  arm  in  Its  present  condition." 

Dr.  Buckley  corroborated  generally  Dr. 
Haber  as  to  the  condition  In  which  the  lad's 
arm,  hand,  and  the  muscles  of  the  Injured 
member  had  been  left  by  the  injuries  sus- 
tained by  the  accident.  He  said  that  It  was 
his  opinion  that  the  plaintiff  would  never  be 
able  to  use  the  injured  hand  again  to  any 
advantage;  that  it  would  be  Impossible  for 
him  to  play  on  any  musical  Instrument  such 
as  a  violin ;  that  "the  boy  Is  suffering  from 
wasting  of  the  inner  side  of  the  forearm, 
and  also  suffering  from  a  general  defect 
of  the  arm."  Dr.  Buckley  said  that  the 
atrophied  condition  of  the  arm  was  due  to 
the  Injury  to  the  whole  nerve.  This  witness 
declared  that  "from  my  experience  as  a  phy- 
sician and  surgeon,  the  Injuries  received  by 
plaintiff,  as  Indicated  by  his  present  condi- 
tion, must  have  caused  him  great  suffering. 
Whenever  you  have  an  Injury  to  the  nerve, 
you  are  sure  to  have  a  great  deal  in  the 
track  of  that  ever  afterwards,  and  the  slight- 


est cold  or  changes  of  temperature  arc  very 
apt  to  produce  It" 

The  plaintiff  and  his  mother  and  father 
testified  that  for  two  years  previously  to  the 
time  he  was  Injured,  he  had  been  a  pupil  of 
a  teacher  of  violin  music,  and  had  acquired 
such  proficiency  as  a  performer  on  that  in- 
strument as  that  he  was  able  to,  and  did  on 
several  occasions,  play  In  public. 

The  foregoing  statement  embraces,  in  sub- 
stance, all  the  Important  facts  established  by 
the  evidence.  There  are,  as  stated,  but  two 
points  urged  on  this  appeal.  The  sufllclency 
of  the  evidence  to  Justify  a  verdict  In  favor 
of  the  plaintiff  iS  not  challenged,  the  only 
claim  with  regard  to  the  evidence  being,  as 
seen,  that  the  damages  awarded  by  the  Jury 
are  so  excessive  as  t'o  compel  the  conclusion 
that  they  were  given  under  the  influence  0t 
passion  or  prejudice.  Section  657,  subd.  5, 
Code  Civ.  Proc. 

We  see  nothing  In  the  record  from  which 
this  court  would  be  warranted  in  declaring 
that  the  jury.  In  the  rendition  of  their  ver- 
dict and  In  arriving  at  a  conclusion  as  to 
the  amount  at  which  they  assessed  the  dam- 
ages, were  Influenced  by  any  other  motive 
than  a  conscientious  consideration  of  the 
facta  which  were  adduced  before  them.  The 
testimony  discloses  and  establishes  beyond  all 
tieradventure  that  the  boy  was  so  seriously 
injured  as  to  permanently  impair  his  ability 
to  pursue,  during  the  balance  of  his  life,  an 
occupation  requiring  the  exercise  of  his  full, 
natural  physical  power,  that  for  two  years 
after  the  accident  he  suffered  from  the  effect 
of  hiB  injuries,  and  that  his  condition  at  the 
time  of  the  trial,  which  took  place  over  two 
y«ai-8  after  the  accident,  was  such  as  to  Jus- 
tify Drs.  Haber  and  Buckley  In  testifying, 
by  way  of  a  professional  prognosis  of  his 
Injuries,  that,  during  the  remainder  of  his 
life,  he  would  In  all'  probability  contlnne  to 
suffer  pain  from  said  Injuries.  The  fact  that 
the  plaintiff  will  forever  be  prevented,  by 
reason  of  the  impairment,  or,  hi  truth,  com- 
plete destrnctlon,  of  his  ability  to  pursue  the 
musical  studies,  on  lines  for  which,  evident- 
ly, he  iKMisesses  peculiar  talent,  is  a  matter 
of  no  little  Importance,  and  was  a  proper 
item  for  the  consideration  of  the  Jury  In  the 
fixing  of  such  compensation  for  the  great 
loss  he  has'  sustained  through  the  negligence 
of  the  defendant  as  would  be  fair  and  just 
As  a  resnlt  df  his  injuries,  his  right  arm 
and  hand  have  grown  smaller  from  atrophy 
than  his  left  arm  and  hand,  and  the  doctors 
hold  out  no  hope  that  the  dIflSculty'  can  ever 
be  remedied  or  corrected  in  any  perceptible 
degree.  The  necessary  result  is  that  the 
plaintiff  Is  hot  only  seriously  handicapped 
permanently  In  the  ^reat  struggle  for  exist- 
ence, but  a  laudable  ambition  to  acquire  pro- 
ficiency in  the  partlqjlar  musical  line  to 
which  his  genius  tn  that  respect  directed  him 
is  absolutely  destroyed  and  thwarted  when 
he  is  yet  far  removed  from  the  threshold 
of  man's  estate.    As  Is  well  suggested  t^ 
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eoniiael  for  the  respondent.  In  replTlng  t« 
case*  cited  by  appellant  where  damages  were 
held  to  be  excessive  £or  the  loss  o£  two 
fingers  or  some  like  Injury,  "the  Injuries  here 
complained  of  were  vastly  more  serious  than 
would  have  resulted  from  a  mere  fracture 
of  the  arm  or  a  fracture  or  amputation  of 
the  fingers."  No  reviewing  court  has  any 
right  to  Invade  the  province  of  a  jury  in 
cases  of  the  nature  of  the  one  here  by  cut- 
ting down  or  diminishing  the  amount  of 
damages  awarded,  unless  It  clearly  and  dis- 
tinctly appears  from  the  face  of  the  rec- 
ord evidence  Itself  that  the  sum  assessed 
as  yie  compensation  for  the  Injuries  sustain- 
ed Is  so  far  beyond  a  reasonable  and  Just 
admeasurement  of  damages,  under  all  the 
circumstances  appearing,  as  to  Imperatively 
force  upon  the  court  the  fact  that  such  dam- 
ages could  not  have  been  given  except  under 
the  Influence  of  passion  or  prejudice. 

All  the  cases  say,  as  Is  said  In  Clare  v.  Sac- 
ramento Electric  Power  &  Light  Co.,  122  CaL 
606,  55  Fac.  327,  that:  "In  cases  of  this  char- 
acter, there  can  be  no  direct  evidence  of  the 
amount  of  damage  sustained,  or  the  amount  of 
money  which  will  be  a  compensation  for  the 
Injnry,  but  it  is  sufficient  to  show  to  the  Jury 
the  extent  of  the  injury,  and  the  amount  of 
their  verdict  thereon  is  to  be  determined  by 
the  exercise  of  an  intelligent  discretion ;  and, 
unless  the  amount  of  the  verdict  is  such  as  to 
Indicate  that  It  was  given  under  passion  or 
prejudice,  it  will  be  sustained."  In  other 
words,  as  Is  well  said  in  Graham  &  Waterman 
on  New  Trials:  "The  court  may  set  aside  a 
verdict  as  excessive,  in  a  proper  case,  where 
It  appears  that  the  amount  could  only  have 
been  arrived  at  through  passion  or  prejudice. 
Bat  It  cannot,  on  the  mere  opinion,  Judgment, 
or  feeling  of  the  Judges,  fix  the  sum  the 
plaintiff  ought  to  have.  It  is  no  part  of  Us 
duty  to  assess  damages  in  cases  of  this  kind. 
This  duty  the  law  confers  upon  Juries.  Nor 
Is  this  court  any  better  qualified  than  a 
Jury  to  determine  such  amount  Attainments 
In  the  law  do  not  aid  at  all  In  the  discharge 
of  such  a  duty;  there  Is  no  reason  to  sup- 
pose the  Judges  possess  such  experience  in 
matters  of  this  kind,  or  are  so  peculiarly 
endowed  by  nature  that  their  Judgments  upon 
such  questions  are  more  unerring  than  those 
of  Juries."  Again,  the  same  authors,  at  page 
451  of  their  work,  say:  "It  is  clear  that  the 
reason  for  holding  the  parties  so  tenaciously 
to  the  damages  found  by  the  Jury  in  personal 
torts  Is  that  In  cases  of  this  class  there  is 
no  scale  by  which  the  damages  are  to  be 
graduated  with  certainty.  They  admit  of 
no  other  test  than  the  Intelligence  of  a  Jury, 
governed  by  a  sense  of  Justice.  It  Is,  indeed, 
one  of  the  principal  causes  In  which  the 
trial  by  Jury  has  originated.  From  the  pro- 
lific fountain  of  litigation  numerous  cases 
must  daily  spring  up,  calling  for  adjudica- 
tion for  alleged  Injuries,  accompanied  with 
facts  and  circumstances  affording  no  defi- 
nite standard  by  which  these  alleged  wrongs 


can  be  measured,  and  which,  from  the  neces- 
sity of  the  case,  must  be  Judged  of  and  ap- 
preciated by  the  view  that  may  be  taken  of 
them  by  Impartial  men.  To  the  Jury,  there- 
fore, as  a  favorite  and  almost  sacred  tribu- 
nal. Is  committed  by  unanimous  consent  the 
exclusive  task  of  examining  those  facts  and 
circumstances,  and  valuing  the  Injury,  and 
awarding  compensation  In  the  shape  of 
damages.  The  law  that  confers  on  them  this 
power,  and  exacts  of  them  the  performance 
of  the  solemn  trust,  favors  the  presumption 
that  they  are  actuated  by  pure  motives.  It 
therefore  makes  every  allowance  for  different 
dispositions,  capacities,  views,  and  even  frail- 
ties In  the  examination  of  heterogeneous 
matters  of  fact,  where  no  criterion  can  be 
supplied ;  and  it  Is  not  until  the  result  of  the 
deliberations  of  the  Jury  appears  in  a  form 
calculated  to  shock  the  understanding,  and 
impress  no  dubious  conviction  of  their  preju- 
dice and  passion,  that  courts  have  found 
themselves  compelled  to  Interpose."  See,  al- 
so, Bonneau  v.  North  Shore  B.  B.  Co.,  153 
Cal.  400,  93  Pac.  106,  125  Am.  St.  Bep.  68; 
Lee  V.  8.  P.  B.  R.  Co.,  101  Cal.  118,  35  Pac, 
572;  Wilson  v.  Fitch,  41  Cal.  308;  Wheatou 
V.  N.  B.  &  R.  Co.,  36  Cal.  690;  Aldrlch  ▼. 
Palmer,  24  Cal.  513. 

The  records  In  the  cases  referred  to  and 
relied  upon  by  the  appellant  were  no  doubt 
such  as  to  Justify  the  appeal  courts  In  re- 
ducing the  amount  of  damages  returned  by 
the  juries  upon  the  facts  established  therein, 
but  we  perceive  nothing  In  said  cases  which 
requires  or  would  Justify  the  cutting  down 
of  the  damages  here  awarded  upon  evi- 
dence disclosing  a  much  different  state  of 
facts  from  that  upon  which  the  higher  courts 
felt  constrained  In  those  cases  to  hold  the 
damages  to  be  so  excessive  as  "to  shock  the 
nnderstanding  and  Impress  no  dubious  con- 
viction" that  they  were  the  result  of  passion 
or  prejudice.  As  was  said  by  the  late  learn- 
ed Justice  McFarland,  in  the  case  of  Morgan 
v.  8.  P.  Co.,  95  Cal.  501,  608,  509,  30  Pac  601, 
602,  17  L.  R.  A.  71,  20  Am.  St  Rep.  143: 
"Cases  are  cited  where  verdicts  for  less  than 
the  amount  awarded  In  the  case  at  bar  have 
been  set  aside;  but  there  are  many  cases 
where  verdicts  for  larger  amounts  have  been 
allowed  to  stand.  Two  cases  exactly  alike 
are  not  to  be  found."  See  the  following  cas- 
es where  the  appeal  courts  refused  to  Inter- 
fere with  the  damages  awarded  for  the  loss 
of  limbs,  either  one  or  both:  Galveston  Ry. 
Co.  V.  Abbey,  29  Tex.  Civ.  App.  211,  68  a 
W.  293 ;  Kalfur  T.  Broadway  Ferry,  34  App. 
Dlv.  267,  54  N.  T.  Supp.  603;  Williamson  v. 
Brooklyn  Heights  Ry.  Co.,  53  App.  Dlv.  309, 
65  N.  Y.  Supp.  1054 ;  Robinson  v.  C.  P.  B.  B., 
48  Cal.  410— $10,000  for  loss  of  an  arm ;  Un- 
ion Pacific  Ry.  Co.  v.  Connolly  (Neb.)  100  N. 
W.  878.  In  Stewart  ▼.  Long  Island  Ry.  Co., 
54  App.  Dlv.  623,  66  N.  T.  Supp.  436,  where 
the  plaintiff  obtained  a  verdict  for  $18,000, 
for  an  Injury  to  his  arm  by  which  the  mem- 
ber was  permanently  disabled,  the  court,  re- 
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ta^ng  to  disturb  the  verdict,  says:  "TTnrther, 
I  giTe  much  weight  to  the  fact  that  the  learn- 
ed and  acute' trial  jnstlce  refused  to  disturb 
the  verdict"  See,  to  same  effect,  Harrison 
V.  Sutter  St.  Ry.  Co.,  116  Cal.  156,  4T  Pac. 
1019 ,-  Doolln  y.  Omnibus  Cable  Co.,  125  Cal. 
141,  57  Pac.  774;  Reeve  v.  Colusa  Gas  Co., 
152  Cal.  90,  92  Pac.  89;  Smith  v.  Whlttler, 
supra.  In  Reeve  v.  Colusa  Gas  &  Blec.  Co., 
152  Cal.  110,  92  Pac.  94,  Mr.  Justice  Shaw, 
who  wrote  the  opinion,  very  aptly  says:  "It 
is  impossible  adequately  to  describe  the  suffer- 
ing and  misery — past,  present,  and  future — in- 
flicted upon  the  plaintiff  as  a  consequence  of 
the  injury.  The  verdict  is  large,  the  amount 
of  damage  was  a  question  for  the  Jury,  sub- 
ject to  the  supervision  and  correction  of  the 
trial  court,  and,  having  been  passed  by  the 
latter  without  disapproval,  it  is  not  for  us 
to  say,  under  the  circumstances,  that  it  is 
excessive."  See  Perkins  v.  Sunset  Tel.  te  Tel. 
Co.  (Cal.)  103  Pac.  190. 

We  think  that  common  experience  Justlflea 
the  observation  that  either  the  loss  of,  or  an 
injury  to,  an  arm  in  such  manner  as  to  per- 
manently disable  it,  thus  rendering  It  prac- 
tically useless  to  one  compelled  to  earn  a  live- 
lihood by  manual  labor,  is  worse  and  of 
Infinitely  greater  disadvantage  to  the  person 
so  injured  than  would  be  the  loss  of  a  leg. 
In  this  case,  if  the  testimony  of  the  wit- 
nesses for  the  plaintiff  be  true,  and  it  must, 
in  view  of  the  verdict,  be  so  accepted  by  this 
court,  the  consequence  of  the  Injury  Inflicted 
upon  the  plaintiff  by  the  defendant's  negli- 
gence is,  as  we  have  before  said,  to  perma- 
nently Incapacitate  him,  to  a  great  extent, 
for  the  performance  of  manual  labor,  or  for 
the  exercise  of  any  other  employment  in 
Whidi  the  full  normal  power  of  both  arms 
and  hands  is  required.  And,  aa  the  New 
York  court  says,  in  Vredenburgh  v.  N.  X.  Cen. 
ft  H.  R.  R.  Co.,  58  nun,  607,  12  N.  Y.  Supp. 
18,  where  the  plaintiff  was  given  damages  In 
the  sum  of  $6,500  for  an  injury  to  her  right 
arm,  80  it  is  true  here,  "If  the  Jury  believed 
the  testimony  Introduced  by  the  plaintiff  re- 
speMing  the  extent  and  permanency  of  her 
injuries,  we  can  very  well  see  how  the  ver- 
dict 'was  made  as  it  was" ;  the  Judgment 
therein  being  affirmed. 

2.  The  Instructions  given  by  the  court, 
which  it  is  claimed  misstate  the  rules  by  which 
the  jury  were  authorized  to  be  guided  In  con: 
sidering  the  evidence  and  assessing  the  dam- 
ages, read  as  follows:  "If  you  believe  from 
the  evidence  that  plaintiff  sustained  the  In- 
juries complained  of  in  his  complaint,  as 
amended,  through  the  carelessness  and  neg- 
llgeuc-e  of  the  defendant,  without  negligence 
on  his  part,  then  you  should  find  for  the 
plaintiff,  Uouald  Scally,  and  assess  his  dam- 
ages in  such  sum  as  you  t>elieve,  under  aU  the 
circumstances  of  this  case  in  evidence,  the 
plaintiff  ought  to  recover,  not  exceeding  the 
amount  claimed  In  his  complaint,  as  amend- 
ed, to  wit,  $15,000."  "If  you  believe  from 
the  evidence  that  the  plaintiff,  Donald  Scally, 


te  entitled  td  k  Verdict  against  said  defend- 
ant, you  must  assess  the  amount  of  damages 
at  a  sum  not  to  exceed  the  amount  prayed  for 
in  his  complaint,  as  amended,  and  in  so  doing 
you  have  a  right  to  consider  the  character  of 
the  injuries,  if  any,  sustained  by  plaintiff; 
the  pain  and  suffering.  If  any;  endured,  and 
ichtch  roill  be  endured.  If  any,  as  the  result 
of  said  injuries,  If  any,  sustained  by  him; 
the  effect  of  sudi  Injuries,  If  any,  upon  said 
plaintiff;  the  permanent  character  of  said 
Injuries,  if  any,  if  such  lojuries  are  perma- 
nent; and  what,  before  the  Injuries  com- 
plained of, .  was  the  health  and  physical  con- 
dition of  the  plaintiff.  From  all  those  ele- 
ments you  will  resolve  what  a:monnt  will 
fairly  compensate  the  plaintiff  for  the  Inju- 
ries sustained  by  him,  if  any,  provided  you 
find  In  favor  of  the  plaintiff." 

Counsel  for  the  appellant  call  our  attention 
to  several  California  cases  In  which  it  Is  held 
that  Instructious,  phrased  In  language  In 
some  respects  similar  to  that  of  the  Instruct 
tlons  complained  of  here,  were  erroneous.  In 
Illustration  of  the  pertinency  of  this  conten- 
tion, and  for  the  puri)ose  of  showing  the 
similarity  of  the  two  instructions,  counsel  In 
their  brief,  parallel  certain  language  of  an 
instruction  given  In  the  case  of  Trabing  v. 
Cal.  Nav.  Co.,  121  Cal.  143,  63  Pac.  646, 
which  they  Intimate  was  condemned  by  the 
Supreme  Court  as  not  containing  a  correct 
statement  of  the  law,  with  the  italicized 
portion  of  the  first  quoted  of  the  foregoing 
Instructions  given  In  the  present  case.  In  the 
case  cited,  the  instruction,  among  other  dec- 
larations, contained  the  following:  "•  ♦  • 
Then  I  charge  you  your  verdict  will  be  in 
favor  of  plaintiff  for  such  damages  as  under 
all  the  circumstances  of  the  case  disclosed  by 
the  evidence  appearing  to  be  Just,  not  exceed- 
ing," etc.  But  the  court  In  that  case  does 
not.  In  Its  criticism  of  said  Instruction,  go  to 
the  extent  which  the  Intimation  of  counsel 
would  Indicate.  In  fact,  the  court  approved 
the  Instruction  as  Involving  a  correct  declara- 
tion of  the  law  In  abstract  form.  What  the 
court  did  hold,  however,  was  that  in  that  par- 
ticular case,  where  there  was  an  entire  ab- 
sence  of  any  ground  upon  which  the  infliction 
of  punitive  or  exemplary  damages,  claimed 
by  the  plaintiff,  could  be  Justified,  there  hav- 
ing been  no  evidence  Introduced  s|^owlng  that 
the  corporation  defendant  Uselt  fcommitted 
the  tort,  and  none  showUig  that  It  ratified  the 
act  of  its  agent  resulting  in  the  tort,  the 
instruction  was  too  geuei'al,  ,and  therefore 
misleadliig.  The  court  said:  "The  Instruc- 
tion would  apply  to  almost  any  conceivable 
case,  whether  the  action  was  against  the 
principal  or  the  agent  who  actually  commit- 
ted the  tort,  and  whether  the  facts  did  or  did 
not  justify  exemplary  damages."  If  the  trial 
court  in  tlmt  case  had  clearly  Instructed  the 
jury  that,  under  the  facts  as  established  by 
the  evidence,  they  should  not  consider  the 
question  of  exemplary  damages,  as  such  ques- 
tion was  not  Involved  there,  the  instruction 
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whicb  appellant  declares  that  the  equrt  con- 
demned would  have  been  proper  in  that  ca^, 
for  then,  from  the  whole  charge,  it  would 
clearly  appear  that  the  Jury  were  properly 
restricted  by  the  court  in  the  matter  of  the 
assessment  of  damages  to  the  consideration 
of  the  single  question  what  amount,  "under 
all  the  circumstances  of  the  case  disclosed 
by  the  evidence,"  appeared  to  constitute  Just 
compensation  for  the  damages  sustained. 

In  the  case  at  bar,  no  such  negligence  was 
Impnted  to  the  defendant  as  would  warrant 
the  infliction  of  a  punishment  by  way  of  dam- 
ages in  excess  of  the  amount  which  would. 
In  the  Judgment  of  the  jury,  constitute  Just 
compensatory  damages.  Nor  was  any  claim 
made  by  the  plalntifT  that  punitive  or  exem- 
plary damages  should  be  Imposed.  Besides, 
the  court  in  plain  and  perspicuous  language 
instructed  the  jury  that  if  the  negligence  of 
the  defendant  was  the  proximate  cause  of 
the  tnjurlea,  if  any,  sustained  by  plaintiff, 
their  verdict  must  be  in  favor  of  plaintiff 
"for  such  damages  as  you  slmll  find  from  the 
evidence  he  has  sustained,  not  exceeding  the 
amount  claimed  in  plaintiff's  complaint" 
Thus  it  clearly  appears  that  the  court  dis- 
tinctly told  the  jury  that  they  were,  in  case 
they  found  the  plaintiff's  injuries  were  proxi- 
mately due  to  defendant's  negligence,  to  re- 
turn only  sudi  amount  as  would  In  the  esti- 
mation of  the  Jury  adequately  compensate 
plaintiff  for  whatever  damages  he  had  thus 
sustained,  and  if  the  language  of  the  instruc- 
tion is  susceptible  of  being  understood  at  all 
it  must  necessarily  be  understood  as  expressly 
limiting  the  Jury  to  the  consideration  of  the 
proposition  of  what,  if  any,  actual  damages 
the  plaintiff  had  suffered  by  reason  of  the  ac- 
cidents or  In  other  words,  as  excluding  from 
consideration  by  the  jury  any  question  of 
"damages"  in  the  nature  of  punishment  The 
fact  Is,  In  strictness,  it  would  seem  in  cases  of 
personal  tort  that  characterising  as  "damages" 
the  sum  which  may ,  be  allowed  in  certain 
cases  in  excess  of  that  which  may  be  award- 
ed as  compensation  for  the.  damages  actually 
sustained  is  rather  misleading,  if  not  involv- 
ing altogether  a  misnomer,  for  such  "dam- 
ages," so  called,  amount  only  to  a.  punish- 
ment OE  a  fine  which  the  law  says  ought  to 
be  imposed  in  cases  where  the  negligence  is 
the  result  of  wanton  carelessness;  such  fine, 
8<wnewhat  In. analogy  to  the  action  of  qui 
tarn,  to  go  to  the  party  who  has  been  injured 
and  brought  the  suit.  As  applied  to  the  de- 
fendant the  phrase  "exemplary  damages"  is 
appropriate  enough;  but  as  to  the  injured 
party,  it  conld  not  be  said  that  he  could  sus- 
tain "ezMuplary  damages."  It  would  obvi- 
ously be  absurd  to  so  say.  He  could  mani- 
festly sustain  such  damages  only  as  amount- 
ed to-  aq  nctual  loss  to  him ;  aitd,  when  the 
court  explained  that  the  plaintiff  wasi.entit)ed 
to  such  damages  as  the  jury  might  find  from 
the  evidence  that  he  had  sustained,  It  must 
have  thus  been  made  clear  to  the  jury  that 
what  the  court  meant,  when  It  subsequently 


told  them  that  they  ebonld  "assesB  the  dam- 
ages In  such  sum  as  they  believe  from  the 
circumstances  of  this  case  in  evidence  the 
plaintiff  ought  to  recovw,"  was  that  they 
were  at  liberty  to  allow  actual  damages  only. 
As  so  understood,  the  instruction  correctly 
states  the  law,  and  conforms  to  the  rule  as 
declared  In  section  3333  of  the  Civil  Code, 
which  reads:  "For  the  breach  of  an  obliga- 
tion not  arising  upon  contract  tlte  measure 
of  damages,  except  where  otherwise  express- 
ly provided  by  this  Code,  is  the  amount 
which  will  compensate  for  all  detriment  prox- 
imately caused  thereby,  whether  it  could  have 
been  anticipated  or  not" 

But  counsel  for  appellant  contend  that  the 
loBtmctions  upon  the  subject  of  the  employ- 
ment by  a  person,  firm,  or  corporation  of  a 
child  under  the  age  of  12  years  in  manufac- 
turing establishments^  etc.,  eimtxaxy  to  the 
law  of  this  state  (St  1906,  p.  11.  c  18),  of 
necessity  submitted  to  the  Jury  the  question 
of  exemplary  damages,  and  that  therefore 
the  instruotdktn  of  which  we  are  speaking, 
considered  in  the  light  of  the  former,  was 
erroneous,  la  that,  necessarily,  among  the 
"circumstances"  which  the  jury  were  therein 
told  that  they  could  consider  in  fixing  the 
damages  was  the  fact  If  they  found  it  to  be 
a  fact  that  the  plaintiff  In  this  case,  whoa 
employed  by  the  defendant  was  under  tl>e 
age  of  12  years.  The  instraetions  with  re- 
gard to  the  employment  of  a  child  under  the 
age  of  12  yeaxs,  In  violatioa  of  the  statntew 
in  substance  declare  that  the  proxlmAte  cause 
of  an  Injury  sustained  by  such  child,  while 
perfonnlng  the  duties  required  by  his  em- 
ploymmt  in  one  of  the  establishments  men- 
tioned by  the  statute^  such  injury  having 
beoi  received  through  no  f anlt  of  the  child, 
would  be  the  negligence  of  the  deDendant  or, 
in  otiker  words,  sncb  negiUganae  would  be  neg;- 
llgence  per  •&  This  Is  a  correct  statement 
of  the  law,  and,  whoa  considered  with  the 
rest  <M[  the  charge  of  the  ooust  cannot  be  con^ 
strued  to  mean  that  the  qneetien  of  ptml- 
tive  damages  was.  thns  opened  np  tot  inves- 
tigation  and/  detemilnatl<n  bf  the  Joty. 

The  insdruction  given  by  the  trial  donrt 
and  oondemBed  by  the  Supreme  Court  In 
Eries  V.  Am.  Iisad  PencU  Co.,  141  OaL  618, 
75'  Pac.  166,  Is  radically  diffeient  from 
the -one  assaUed  here.  It  reads  in '  part': 
"  •  •  •  Then  it  would  be  your  duty  to 
give  the  child,  such  amount  of  damages  as 
you  feel  It  is  entitled  to,  not  exceeding'  the 
amount  prayed  Dor  In  the  complaint"  In  its 
critidsm  of  this  instmctirai  the  Supreme 
Court  says:  •To  say  that  the  Jury  may 
award  such  damages  as  they  feel  the  ^aln- 
tiff  Is  entitled'  to  Is  the  equivalent  to  telling 
them  that  they  may  give  tilay  to  thdir  emo^ 
tions  of  sympathy  for  the  injured  child, 
emoUons  which,  eminently  proper  In  them- 
selves, can  liave  no  just  place  in  fixing  an 
award  of  actual  damage."  In  the  Instruc- 
tion In  the  case  at  bar  the  court  said  to  the 
Jury,  as  we  have  seen,  that  the  negligence 
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of  the  defendant  being  sliown,  ttnd  no  fault 
of  the  plaintiff  appearing,  they  should  "as- 
sess the  damages  in  such  sum  as  you  be- 
lieve, under  all  the  circumstances  of  this 
case  in  evidence,  the  plaintiff  ought  to  re- 
cover, not  exceeding,"  etc.  In  other  words, 
the  Jury  were  not  here  told,  as  in  the  Fries 
Case,  that  they  could  give  expression  or 
full  vent  to  their  feelings,  which  In  effect 
meant  their  sympathies,  or  at  least  could 
easily  be  so  Interpreted,  In  fixing  the  dam- 
ages, but  that  they  were  to  arrive  at  a  sum 
which  they  believed,  from  all  the  circum- 
stances in  evidence,  the  plaintiff  ought  to 
receive  as  a  fair  and  Just  compensation  for 
the  loss  or  damages  sustained  by  him  by 
reason  of  the  Injuries  received  through  the 
negligence  of  the  defendant. 

The  spedflc  objection  to  the  second  in- 
struction comi^ained  of  is  that  the  court.  In 
setting  forth  the  elements  which  the  Jury 
should  take  Into  account  in  assessing  the 
damages,  declared  that,  in  addition  to  the 
Immediate  effect  of  the  injuries  sustained 
by  plaintiff,  they  should  consider  "the  pain 
and  suffering  which  vrlll  be  endured.  If  any, 
as  the  result  of  said  InJurieB,"  etc.  The  vice 
of  the  Instractloh,  It  is  Insisted,  is  Involved 
In  that  portion  thereof  In  which  the  Jury 
were  thus  told  that  any  pain  and  suffering. 
If  any,  which  the  plaintiff  will  endure  in  the 
future  as  the  result  of  his  Injuries  constitute 
a  proper  element  to  be  considered  in  fixing 
the  damages;  the  argument  being  that  this 
language  authorized  the  Jury  to  fix  the  dam- 
ages so  far  as  the  future  effect  of  plaintiff's 
Injuries  was  concerned,  not  alone  npon  what 
the  evidence  might  show,  with  reasonable 
certainty,  would  be  his  future  suffering,  etc., 
but  also  npon  what  Uie  Jury  Alight,  by  means 
of'  mere  speculation  or  conjecture,  conclude 
that  the  extent  of  his  future  pain  and  suf- 
fering might  be.  We  do  not  so  understand 
the  language  of  tiie  instmctloBi,  That  plain- 
tiff was  oititled,  not  only  to  such  damages 
as  the  evidence' establlahed  tiiat  he  had  suf- 
fered, bnt  also  to  audi  further  damages  as 
the  evidence  dlacloead  that  he  would  suffer 
In  the  future.  Is  a  proposition  no  one  will 
dlspnta  If,  therefore,  the  evidence  here  dis- 
closed with  reasonable  c^taiiity  the  extent 
of  the  suffering,  tf  any,  plaintiff  would  en- 
dure in  the  future  as  the  result  of  his  In- 
juries, the  plain  dnty  of '  the  Jury  was  to 
consider  such  evidence  In  fixing  the  amount 
of  the  damages.  And,  all  that  the  Instruc- 
tion In  effect  declares  la  that,  if  the  evldenoe 
was  such  as  to  enable  them  to  ascertain  and 
determine  what  the  future  pain  and  suffering 
of  the  plaintiff  will  he,  then  they  should  con- 
sider the  same  as  one  of  the  basic  elements 
upon  which  they  should  assess  the  damages. 

The  instmctlon  here  is  not  like  that  con- 
demned in  the  case  of  Melone  y.  Sierra  Rail- 


way Co.,  151  Cal.  113,  91  Pac.  522,  et  seq.  In 
that  case  the  trial  court  Instructed  the  Jury 
that  an  element  of  damages  "was  the  pain 
and  anxiety  that  he  suffered  or  may  suffer 
by  reason  of  his  Injuries."  This  Instruction 
was  declared  to  be  erroneous  because  the 
auxiliary  verb  as  therein  employed  necessari- 
ly expressed  the  idea  that  the  Jury  could  In- 
dulge in  speculation  or  conjecture  as  to 
whether  and  to  what  extent  the  complaining 
party  would  suffer  in  the  future  as  the  re- 
sult of  his  injuries.  Counsel  for  the  appel- 
lant see  no  distinction  between  the  two  In- 
structions, contending  that  the  words  "may" 
and  "will"  are  used  Interchangeably,  and  are 
commonly  so  understood.  Colloquially  these 
auxiliary  verbs  may  be  so  used  and  under- 
stood, bnt  in  grammatical  construction  they 
perform  entirely  distinct  offices,  and  there- 
fore convey  essentially  different  meanings, 
the  one  Importing  a- mere  possibility  or  vague 
or  Indefinite  speculation  as  to  the  existence 
(ft  some  fact  or  thing,  the  other  the  unquali- 
fied or  unconditional  existence  of  some  fact 
or  thing;  or,  in  other  words,  the  one  mean- 
ing an  existence  In  poeslbllity,  and  the  other 
an  existence  In  actuality.  A  sick  patient, 
for  lllustratfon,  would  much  prefer  to  have 
his  physldan  say,  "Ton  will  recover,"  to 
the  expression  of  the  doubtful  prognosis, 
"Yon  may  recover."  Nor  can  it  be  assumed 
that  the  *ord  "will"  as  employed  In  the 
Instruction  under  review  was  so  used  by  the 
court  and  undti^tood  by  the  Jury  as  an 
auxiliary  verb  In  any  other  than  Its  truo 
grammatical  sense.  The  Instruction  here  and 
the  one  In  the  Melone  Case  are  therefore 
totally  dissimilar,  and  obviously,  as  stated, 
cohvey  entirely  different  meanlfigs. 

The  cause  seems  to  have  been  cartfolly 
and  fairly  tried;  and,  as  before  declared,  the 
evidence  abundantly  supports  the  vetdlct  and 
the  amount  of  damages  returned.  In  fact, 
when  the  youth  of  the  plaintiff,  and  the  dan- 
gerous machlnfe  upon  which  he  was  put  to 
work  without  previous  experience  In  Its 
manlpniatton,  and  without  having  been'  spe- 
cially warned  with  regard  to  the  danger  In- 
volved In  Its'  Operation,  are  considered,  wo 
think.  In  view  of  the  serlonsness  and  per- 
manency of  the-  effect  of  plaintiff'*  Ihjurles, 
the  defendant  *as  very  considerately  and 
liberally  treated  by  •the  July. 

The  negligence  of  the  defendant  Is  not  dis- 
puted on  this  api>ea1,  nor  Is  there  any  claim 
here  of  contributory  negligence  on  the  part 
of  the  plaintiff. 

No  reason  has  been  disclosed  why  the 
Judgment  and  order  appealed  from  should 
not  be  allowed  to  stand.  They  are,  there- 
fore, for  the  reasons  herein  given,  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUB- 
NEXT,  J. 
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WHITE  ▼.  MITCHBLIt.     (Otf.  584.) 

(Court  of  Appeal,   Third   District,    California. 

Aug.  24,  1809.     ReliearinK  Denied  by 

Supreme  Court  Oct  16,  1000.) 

1.  MuNiciFAi,  CopoBATiona  (I  177*)— Equal- 
izA-non  BoABD— LaoTATiON  or  SESsioifs. 

Notwittistanding  Municipal  Corporation 
Act  (Deering'a  Gen.  Laws  19(>6j  p.  880)  g  774, 
providing  with  reference  to  cities  of  the  fifth 
and  BizQi  daaa  that  the  board  of  eqnalization 
sliall  continue  in  session  until  the  returns  of  the 
assessors  shall  have  been  rectified,  and  an  ordi- 
nance of  the  city  of  Woodland  that  members 
of  the  board  shall  receive  the  sum  of  $5  per 
day,  an  ordinance  of  the  trustees  of  such  city, 
requiring  the  work  of  equalization  to  be  com- 
pleted within  two  weeks,  was  authorised  by  Mu- 
nicipal Corporation  Act,  g  773,  providing  that 
such  trustees  shall  provide  by  oidinance  a  sys- 
tem for  the  assessment,  levy  and  collection  of  all 
city  taxes  not  inconsistent  with  the  provisions 
of  the  chapter. 

(Bid.  Note. — For  other  cases,  see  Mnnicipa) 
Corporations,  Cent.  Dig.  {  420;  Dec.  Dig.  > 
177.*1 

2.  Municipal  Cobpobaticnb  (g  1T7*)— Equai.- 

IZATION  BOABD— COMFENSATION  OF  E<)nALI^ 

ZATion  Board. 

An  ordinance  of  the  trasteea  of  a  city, 
limiting  the  meetings  of  the  board  of  equalisa- 
tion to  two  weeks,  was  valid  as  an  exercise  of 
the  power  of  the  trustees  to  fix  the  compensa- 
tion of  the  meznbers  of  the  board. 

(EM.  Note. — For  other 'cases,  see  Mnnicipal 
Corporations,  Cent.  Die  g  430;  Dec.  Dig.  g 
177.»] 

3.  Municipal    Cobpobatiqns    (8    1015*)  — 
Claims— Passage  bt  Board — Effect. 

Where  the  board  of  trustees  of  a  city  ap- 
proved a  claim,  .and  ordered  a  warrant  drawn  m 
laror  of  a  member  of  the  equalization  board  for 
15  days'  services,  in  violation  of  an  ordinance 
of  the  city  limiting  t-he  sessions  of  such  l>oard 
to  two  weeks,  and  tl>e  excessiveness  of  the  claim- 
appeared  on  the  face  of  the  proceedingp,  the 
allowance  of  the  board  was  not  conclusive  on  the 
auditor,  but  it  was  hUi  dnty  tb' refuse' to  issue 
a  warrant  therefor. 

[Ed.  Note.— ITor  other  eases,  ace  Municipal 
Corporations,  Cent.  Dig.  g  2187;.  Dec.  Dig.  i 
1015.*J 

4.  Appkal  and  Ebbob  (g  1050*)— Ad^issioii 
'  OF  Evidence— IIabuless  Ebbob. 

Where  a  -member  of  the  city's  board  of 
eqaalicatian  was  erroiieonaly  allowed  pay  ftair 
more  than  two  weeks'  services  on  the  boaird.  in 
violation  of  an  ordinance  limiting  the  sessions 
of  the  board  to  two  weeks,  and  applied  for  man- 
dainas  to  compel  the  ismance  of  a  warrant  fbr 
the  amount,  af^  the  daim  as  allowed,  he  was  not 

£rejndiced  by  admission  of  evidence  that  mem- 
frs  of  the  board  were  dilatory,  and  could  have 
completed  it  in  12  days  or  less,  where  he  was 
alJowed  copipenaation  for  12  daysJ 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  4133 ;   Dec  Dig.  I  lOOO.'J 

Appeal  from'  Snperlor  Court,  Tolo  County; 
N.  A.  HawkiM,  Judge. 

AppUcatloo  by  W.  8.  White  tor  a  writ  of 
mandate  to  compel  J.  R.  Mitchell,  as  pnsl- 
dent  of  the  teard  of  traetees  of  the  city  of 
Woodland,  to  draw  a  warrant  for  15  days' 
aerrlce  by  r^ator  <«  tiie  said  board  of 
eqnalizatloii,  at  Hie  rate  of.^  a  day.  From 
an  order  dmying  the  wrlt^  relator  appeals. 
Affirmed. 


W.  A.  Andendn  and  If.  8.  Ish,  for  appel- 
hmt    B.  B.  ISerlng,  for  respondent. 

BUnNBTT,  3.  The  board  of  tmetees  of 
the  city  of  Woodland  approved  a  claim  and 
ordered  a  warrant  drawn  in  favor  of  appel- 
lant .for  15  days'  service  as  a  -member  pf 
the  board  «f  equalization  of  said  city  at  $6 
per  day,  and  respondent  refused  to  lesoe  the 
warrant,  claiming  that  under  an  ordinance 
of  said  dty  the  work  of  equalization  mueA 
be  completed  within  the  limit  of  two  weeks. 
Application  was  made  to  the  superior  court 
of  Yolo  county  for  a  writ  of  mandate  to  com- 
pel respcmdent  to  draw  said  warrant.  The 
appeal  Is  from  the  order  denying  the  writ 

Th6  basis  for  appellant's  contention  Is 
found  In  section  774  of  the  general  municipal 
corporation  act  (Deerlng"s '  Gten.  Laws  1908, 
p.  880)  and  an  ordinance  of  the  said  city 
of  Woodland  adopted  In  1907,  fixing  the  com- 
pensation of  the  members  of  the  board  of 
equalization.  The  former  provides  that  the 
Imard  "shall  continue  in  session  from  day 
to  day  until  all  of  the  returns  of  the  assessor 
have  been  rectified,"  and  the  latter,  that  each 
member  "while  In  actnal  attendance  upon  the 
meetings  of  the  board  of  equalization"  shall 
receive  "the  sum  of  55.00  per  day."  Since 
appellant  was  In  sctiial  attendance^  as  at 
member  of  said  board  for  15  days.  It  Is  ad- 
mitted that  he  would  be  entitled  to  the  writ 
were  it'not  for  an  ordinance  In  force  adopt- 
ed by  the  board  Of  trustees  In  1890,  tiw>vld- 
ing  "that  said  meetings  may  be  held  from 
time  to'  time;  aii  In  such  notice  specified,  for 
the  period  of  two  weeks,  If  necessary,  and 
no  longer."  While  the  Legislature  in  tMe 
said  liiuniclpal  corporation  act  provided  for 
cities  of  the  fourth  class  that  the  '"seflBlona 
of  the  boaM  shall  be  held  from  time  to  time, 
as  In  Its  notice  specified,  'for  the  period  of 
two  weeks,  and  no  longer,"  there-  Is  no  such' 
limitation  prescribed  as  to  cities  of  the  fifth 
and  the  sixth  class.  The  direction  as  to 
.these,  already  noted,  is  that  the  board  shall 
remain  in  session  until  all  the  returns  are 
rectified,  but  that '  necessarily  Hnplles  that 
the  sessions  should  continue  only  so  long  as 
is  necessary  to  accomplish  Oils  purpose.  It- 
was  certainly  not  Intended  that  t*l8  -work 
shouM  be  Indefinitely  prolonged,  and  thereby 
the  city  be  put  tO  unnecessary  expense.  In" 
the  absence  of  any  other  legislation  on  the 
subject  the  board  of  equalization  would 
probably  be  authorized  to  determine  the 
length  of  time  necessary  to  rectify  the  re- 
tnms,  and  their  determination,' In  the  absence 
of' fraud,  would  be  conclusive.  But 'there  la 
certainly  nothing  unreasonable  In  the  tIW 
tliat  such  regulation  has  been  committed  to 
the  said  membprs  Of  the  board  of  equaUza- 
tloA,  but  acting  in  the  capacity  of  the  board 
of  trustees,  and  thereby  constituting  the 
local  legislatlye  body.  They  have  the  neces- 
sary knowledge,  and  the  question  is  one  of 
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leglslatiT*  control  within  the  restriction,  of 
course,  that  any  limitation  diould  not  be 
unreasonable.  There  is  nothing  before  us  to 
Bbow  that  two  weelEB  was  not  anq>Ie  time  In 
which  to  rectify  all  the  retnms,  and  we 
think  that  the  ordlnaace  in  QueBtlon  is  not 
InconslBtent  with  the  grant  of  .power  by  the 
Legislature  to  the  board  of  equalization,  an^ 
is  authorized  by  the  general  law  found  in 
section  773  of  the  said  municipal  corporation 
act,  proriding  tliat  "The  board  of  trustees 
shall  hare  the  power  and  it  shall  be  their 
duty  to  provide  by  ordinance  a  system  for 
the  assessment,  levy  and  collection  of  all  city 
taxes  not  InconaLstent  with  the  provisions  of 
this  chapter." 

But,  again,  appellant  concedes  that  the 
board  of  trostees  have  authority  to  lljpit  the 
number  of  days  for  which  the  members  of 
the  board  of  equaUzation  shall  receive  com- 
pensation for  their  services.  This  conces- 
sion necessarily  leads  to  an  affirmance  of 
the  Judgment,  because  the  practical  effect  of 
the  ordinance  is  to  limit  the  compensation 
of  the  members,  and  the  only  question  before 
OB  is  its  validity  to  that  extent.  The  situa- 
tion .is  entirely  the  same  as  tiHrugh  the  trus- 
tees had  enacted  one  ordinance  inrovldlng 
that  "each  meml>er  of  the  board  of  equaliza- 
tion while  in  attendance  npon  the  meetings 
of  said  board  shall  receive  five  dollars  per 
day  but  the  sessions  shall  continue  two 
weeks,  if  necessary,  bat  no  longer."  This 
method  of  limiting  the  period  of  compensa- 
tion is  Just  as  efTective  as  though  It  had 
been  expressly  provided  that  the  members 
should  be  paid  for  a  period  no  longw  than 
two  weelcs. 

Since  we  are  really  concerned  with  tlie 
validity  of  said  ordinance  only  as  it  relates 
to  and  affects  the  eompensatlan  of  the  said 
m«nbers  of  the  board  of  equalization,  we 
need  not,  discuss  the  difficulties  tl>at  may 
arise,  as  raggeeted  by  appellant.  If  said  ordi- 
nance should  be  held  operative  for  all  pur- 
poses. In  response,  however,  to  the  crlticisEa 
of  appellant  that  the  ordinance  Is  impracti- 
cable and  unreasonable  becanse  it  extends 
"the  time  two  weeks  for  the  taxpayer  to 
make  his  first  appearance,  and  thus  making 
it  possible  for  all  the  woric  to  fall  on  the 
last  day  of  the  two  weeks,  and  thereby  mak- 
ing it  Impossible  for  the  work  to  be  com- 
pleted In  two  weeks,  and  it  deprives  the  tax- 
payer of  tlie  right  to  know  with  certainty  tl>e 
date  he  must  appear,  for  it  gives  the  assessor 
authority  to  notify  him  that  he  has  the 
whole  of  two  weeks  in  which  to  appear,  at 
the  same  time  It  compels  the  board  to  ad- 
journ as  soon  as  their  work  is  completed, 
and  this  even  though  only  a  day  Is  fonnd 
necessary  In  order  to  complete  it,"  it  is  sof- 
flcient  to  say  that  there  is  nothing  In  the 
ordinance  t»  prevent  the  assessor  from  giv- 
ing notice  that  the  board  wUl  remain  in 
session  for  twa  weeks,  If  necessary,  but  that 
each  taxpayer  who  desires  to  be  heard  must 
be  present  on  the  first  day,  and  from  day 


to  day.  If  reqatred,  nntll  the  returns  are 
rectlfled.  It  Is  preeuiued  that  this  course  is 
pursued  by  the  assessor,  and  thus,  as  admit- 
ted by  appellant,  two  weeks  is  ample  time  in 
which  to  complete  the  woric 

It  might  be  conceded,  as  daimed  by  appel- 
lant, that  the  acts  at  the  board  while  in  ses- 
sion beyond  the  two  weeks'  limit  are  not 
void,  and  that  the  ordinance  is  subject  to 
the  provisions  of  section  388S  of  the  Political 
Code,  declaring  that  "No  act  relating  to  as- 
sessment •  ♦  ♦  is  illegal  *  *  *  be- 
cause  the  same  was  not  completed  within 
the  time  required  by  law,"  and  It  would  not 
disturb  the  conclusion  we  have  reached  that 
the  members  of  the  board  are  bound  by  the 
terms  of  the  ordinance  as  to  their  compensa- 
tion. Third  parties,  not  injured  by  the  fail- 
ure of  the  board  to  comply  with  the  require- 
ment of  said  ordinance,  could  not  thereby  t>e 
excused  from  a  public  duty,  nor  be  r^ieved 
of  a  public  burden.  There  Is  a  great  dif- 
ference between  the  case  of  a  taxpayer  seek- 
ing to  avoid  the  payment  of  his  Just  taxes 
by  reason  of  the  technical  violation  of  the 
law  on  the  part  of  the  revenue  offices  and 
the  case  of  the  latter  trying  to  profit  by 
their  own  remissness.  Payne  v.  San  Fran- 
cisco, S  Cal.  122;  Bnswell  r.  Sapervtnrs, 
116  Cal.  351,  48  Pac.  236. 

Cases  are  cited  by  appellant  to  the  point 
that  "when  the  board  passed  upon  the  claim' 
of  the  petitioner,  and  ordered  a  warrant 
drawn  for  $76,  it  was  within  the  scope  at 
their  powers  to  decide,  and  they  did  decide, 
the  necessity  and  quantity  and  quality  of  the 
service,  and  their  Judgment  was  final  and 
cannot  be  set  aside,  except  npon  proper  al- 
legntions  and  proof  of  fraud."  But  in  the 
case  at  bar  it  appeared  upon  the  face  of  the 
proceedings  tliat  the  board  had  allowed  com- 
pensation in  excess  of  that  authorized  by  the 
law,  and  therefore  the  finding  was  not  conclu- 
sive. The  rule  is  as  stated  In  Walton  v. 
McFbetrldge,  120  Cal.  443,  62  Pac.  738.  that 
"If  illegal  claims  are  allowed  by  the  board. 
it  will  be  the  duty  of  the  auditor  to  refuse 
to  draw  warrants  therefor,  and  the  auditor 
ought  not  to  draw  his  warrant  for  aa  Il- 
legal demand,  ev«i  thongh  allowea  by  the 
board;  and,  if  he  does  so  knowingly  and 
willfully,  he  is  personally  '  re^Mnsible,  and 
may  be  made  to  refnnd  tbe  monegr  thos  il- 
legally paid." 

Objoctlon  was  made  by  appellant  to  cer- 
tain evld«)ce'  tending  to  show  that  the  mem- 
Ijers  of  the  board  were  dllateiy  in  their  work, 
and  that  they  eonld  haye  eompteted  it  In 
12  days  or  less,  but,  conceding  the  mliag  of 
the  court  to  be  erroneous,  it  was  without 
ITreJudice,  as,  under  the  'Ordinance  they  were 
entitled  to  cqwpeMation  tor  only  12  days, 
and  it  is  found  ttikt  petttloiier  is  entitled  to 
the,  sou  of  $6(K  and  that  said  stim  Is  dae 
him  from  said  city  of  Woodland.  It  tamy  be 
said,  though,  that  If  such  evidence  is  to  be 
regarded,  it  appears  that  petitioner  liad  ex- 
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preased  hisdeterstli&itloB  t»  <w^<i«  tbe  ilin- 
nidpallty  Into  the  imymant  of  a  snm  of 
mon^  for  aeivloM  nnneceaBaiUy:  prolonged, 
and  tlHiefore  amadded  reaaon  Is  rtiown  for 
kmklog  wltb  diafavtor  vfioa  Ms  flt>pllcatlon. 
At  any  >ate,  we  tUak  tbe  court  was  justi- 
fied In  denying  the  writ,  and  the  order  la  af- 
firmed. 

W«  concnr:  OHiPlCAN,  P.  J.;  HART,  J. 


LAMB  et  aL  ▼.  XOUNG  et  al.  (BBANNON, 

.  Intervener). 

(Saproae  Court  of  CMclahoma.    Sept  14, 1900i) 

Affkat  and  Bbbob  (I  320*)— Rboobd— Maiv 
nas  iMOLtmBD— MoiaoN  to  DiscHAaes  At- 
TAOHifanT. 

A  motion  to  discharge  property  from  an 
attachment  is  not  part  of  the  record,  unless 
mad*  ao  by  bill  of  exceptions  or  case-made. 

[Ed.  Note.— B^r  «ther  cases,  see  Appeal  an£ 
Error,  Oent  Dig.  |  2366;   Dae.  pig.  }  520.*] 

(Syllaboa  by  tha  Coart.) 

Error  from  District  Court,  Caster  County  i 
James  B.  Tolbert,  Judge. 

Action  by  C.  H.  Lamb  and  another  acaiost 
P.  K.  Toung  and  another,  In  which  action 
W.  I.  Brannon  Interrened.,  Am  attachment 
was  issued  and  levied  upon  lots,  and,  the 
same  having  been  discharged,  plaintiffs  tving 
error.  .Writ  of  error  dismissed. 

Andrew  J.  Welch,  fior  i>lalndfla  In  «rror. 
Geo.  T.  Webster,  for  defendants  In  error. 

KANE,  O.  J.  This  was  ah  acdon,  com- 
menced by  the  plalDftiab  tn  error,  plaintltTB 
below,  against  P.  E.  Young  and  Fhn-a  Toiing, 
as  defendants.  In  the  district  court  <tf  Custer 
CDonty;  the  plalittlflb  alle^g,  in  subMaAce, 
that  the  defendants  were  Indebted  to  them 
in  tile  sum  of  |60  on  account  of  a  eommla- 
sion  due  them  for  the  sale  of  real  estate. 
An  attachtteiit  was  issued  and  levied'  upon 
lots  35  and  26,  in  blodc  '«6,  tn  the  town  of 
Clinton,  in  said  county,  and  service  of  sum- 
mons was  sought  to  be  procured  upon  the 
defendants  by  publication.  After  the  attacfa- 
meat  was  levied  tbe  dtfeadaut  in  emir,  W.  1. 
Brannon,  IntervenM  and  Set  Up  ownerthlp 
of  tbe  lots,  and  ffled  a  motion  to  disefaarge 
the  same  from  the  httachment  levied  npon^ 
them  In  the  suit  against  the  Toungs:  Th« 
court  below  lAistalned.  the  motion  to  dis- 
charge the  lots  from  the  attachment,  and 
the  case  was  brought  Aere  by  the  plaintiffs 
vpoa  a  certified  transcript  of  the  record 
without  making  the  motion  to  discharge  the 
attachment  a  part  thereof  liy  bil!  of  excep- 
tions '<Hr  case-made.  -. 

It  has  been  held  by  this  court  many  times 
that  motions  to  discharge  attachments  and 
proceedings  of  that  kind  are  not  part  of  the 
record,  unless  made  so  by  bill  of  exceptions 
or  case-made.    As  the  action  of  the  court  be- 


low fn  Bustalnlug  th6  motton  to  tHschar^  Is 
tiieonly'  error  asslgaed,  the  certified  trans' 
maflpt  of  the  record  la' not  suficient  to  pre- 
a&at  tt'to  thill  court  for  review. 
The  appeal  la  aooordlngly  dismissed. 

WILLIAMS,   DUNN,  HAYES,   and  TUB* 
NER,  JJ.,  concur. 


EDWARDS  V.  JEWELL  et  al. 
(Supreme  Court  of  Oklahoma.     July  18,  1909.) 

Appeai,  and  Ebbob  (I  5*)— Mkthod  or  Re- 

viaw— Petition  in  Ebbob. 

A  Judgment  rendered  in  a  United  Stataa 
Court  for  the  Indian  Territory  prior  to  the  aa- 
mission  of  the  state  cannot  be  brought  to  the 
Snpremi'  Court  of  the  state  for  review  by  a  pro) 
ceeding  in  error,  with  a  petition  in  error  and 
transcript. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  8.*] 

(Syllabus  by  the  Court) 

Brror  from  the  United  States  Court  for 
Che  Western  District  of  the  Indian  Territory, 
Sitting  at  Muskogee;  William  R.  Lawreaoe, 
Judga       . 

Action  by  Louisa  Edwards  against  M.  B. 
Jewtil  «nd  another.  Judgment  for  dtf^d- 
ants,  and  plaintiff  brings  error.  Petition  In 
error  dismissed. 

W.  6.  Robertson  and  Lewis  A.  Eean,  for 
plaintiff  In  error.  William  T.  HutchJngs, 
Qeorge  A.  Humphrey,  and  WlUlam  P.  Z.  CMr- 
man,  for  defendants  In  error. 

DUNN,  J.  On  the  26th  day  of  Felbruary, 
1907,  there  was  filed  in  the  office  of  the  ^rk 
of  the  United  States  Court  for  tbe,  Western 
District' of  the  Indian  Territory  at  Muskogee, 
on  the  equity  side  of  tlie  docket,  a  complaint 
by  plaintiff  In  error  against  the  defendants  In 
error;  I&sues  wer^.  made  up,  and  the  case. 
wa9  transferred  to  the  law  docket,  and  trial, 
had  .  on  November  7,  1907,  resulting  In  a 
Judgment  for  the  defendants.,  Np'^mbei;  10,_ 
1907,  plaintiff  filed  her  motion  for  new  trial,' 
wUldh  was  by  the  court  consldeited  'and  Over- 
ruled. Noreinbekr  16,  1907,  a  bin  of  excep- 
tions was  tendered,  and  was  by  tbe  pnisittin^ 
Judge  allowed.  The  same  was  then  filed  in 
the  office  of  tbcvlerk  of  that  court  May 
7,  1908b  the  bill  of  ezcepitlonB  mention^, 
with  a  petition  in  error  attached,  accompa- 
nVei  by  a  waiver  of  issuance  and  service' 
of  suDunons, 'Were  filed  in  the  office- of  the 
clerk  o  this  court.  The  cause  now  comes' 
on  to  be  considered,  and  It  is  insisted  In  this 
coflrt  by  counsel  for  defendants  In  error  thatf 
this  court  Is  -without  Jurisdiction  to  enter- 
tain the  proceeding,  as  the  same  Is  not' 
brought  here  In  accordance  ■  with  '  the  pro-' 
cedure  obtaining  in  the  Jurisdiction  where 
and  at  the  time  Judgment  was '  rendered. 

In  our  Judgment  this  position  Is  well  tak- 
en.   This  court,  In  the  case  of  Parks  v.  City 
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of  Ad.<i,  108  Pae.  607,  in  an  opinion  dellv* 
vtei  at  this  tenn  of  court,  bolds :  "A  Judg- 
ment rendered  in  a  United  States  Court  for 
tlie  Indian  Territory  prior  to  tlie  admiBsion 
of  tile  state  cannot  be  brought  to  the  Su- 
preme C!onrt  of  the  state  for  review  by  a 
proceeding  in  error,  witli  a  petition  in  error 
and  transcript." 
The  appeal  is  accordingly  dismissed. 

TURNER,  WILLIAMS,  and  HAYES,  JJ., 
concur.  KANE,  C.  X,  absent  and  not  sit- 
ting. 


m  Okl.  TTO 

POLSON  T.  PARSONS. 
(Supreme  Court  of  Oklahoma.     May  12,  1900.) 

1.   F0BCIBI.E  BWTST  AlTD  DSTAIIfBB  (|  1*)—3V- 

BiSDiCTioN— "Tenement." 

A  bouse,  built  upon  land  to  which  the 
owner  has  no  title,  but  in  which  he  claims  and 
enjoya  the  right  of  peaceable  possession,  oc- 
cupied by  a  tenant,  u  a  "tenement"  as  that 
word  is  used  In  section  169,  art.  13,  o.  67  (para- 
graph 5086)  Wilson's  Rev.  &  Ann.  St.  OkL 
1903  (citing  8  Words  &  Phrases,  p.  6911). 

[Bd.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  {  3;   Dec.  Dig.  | 

2i  FoBciBU  Entbt  ano  Dbtaiiteb  (I  11*)— 

NoTici  TO  Ourr— Waiver. 

In  an  action  of  forcible  detainer  brought 
to  recover  possession  of  a  tenement,  the  pre- 
liminary notice  to  terminate  the  tenancy  is 
waived,  where  the  relation  of  landlord  and  ten- 
ant is  denied  by  the  defendant 

[Bd..  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  |  62;  Dec  Dig.  { 

(Syllabns  by  the  CourtO 

Tamer  and  Williams,  JJ.,  dissenting. 

Error  from  District  Court,  Pawnee  Coun- 
ty; Bayard  T.  Bainer.  Judge. 

Forcible  detainer  by  O.  W.  Parsons  against 
T.  M.  Poison.  Judgment  for  plaintifT,  and 
'defendant  brought  error  to  the  Supreme 
Court  of  Oklahoma  Territory,  whence  the 
cause  wan  transferred  to  the  Supreme  (Jourt 
of  the  state  of  Oklahoma.    Affirmed. 

Blddlson,  Campbell  ft  Bagleton,  for  plain- 
tut  in  error,  Wrightsman,  Basil  tt  Joiumon, 
for  defendant  la  error. 

DUNN,  J.  This  Is  an  action  of  forcible 
detainer,  originally  brought  in  the  prebatt 
court  of  Pawnee  county,  Okl.,  to  recover 
possession  of  certain  premises,  situated  In 
the  city  of  Pawhuska,  in  the  Osage  Indian 
reservation.  The  defendant  in  error,  G.  W. 
Parsons,  was  plaintifC  In  the  court  below,  and 
prevailed  in  the  probate  court.  Tlie  case  was 
appealed  to  the  district  court,  and  a  trial  de 
novo  was  had,  where  the  plaintiff  was  again 
successful.  The  defendant  brought  the  case 
to  the  Supreme  Oourt  of  the  territory  for 
review  by  proceedings  in  error,,  and  the  same 
now  comes  to  ns  by  virtue  of  our  succession 
to  tliat  court 


The  pettttan  or  cmnplalnt  of  plaintiff  al. 
leges  that  he  is  the  owner,  and  at  the  ttmo 
of  the  filing  of  his  acUon  was  entitled  to  tbo 
Immediate  possession,  of  the  property  de- 
scribed, which  consisted  of  certain  stor»- 
rooms  and  a  shed;  tliat  on  the  Ist  day  of 
April,  1904,  the  plaintiff  by  a  written  con- 
tract leased  the  premises  to  the  defendaat 
for  a  period  of  three  years  from  the  date 
thereof;  that  defendant  entered  Into  posses- 
sion of  the  premises  under  and  by  virtue  of 
the  said  written  lease;  that  he  had  failed  and 
refused  to  pay  rent  in  accordance  with  the 
terms  of  said  lease  for  the  months  of  Jnne^ 
July,  and  August,  1905,  and  that  he  was  In- 
debted to  plaintiff  for  this  rent;  that  on 
the  1st  day  of  August,  1905,  plaintiff  served 
a  notice  in  writing  upon  the  defendant  to 
vacate  the  premises  and  terminate  the  lease 
by  reason  of  this  failure  to  pay  the  rent; 
that  defendant  refused  to  either  pay  the  rent 
or  vacate,  and  that  thereafter,  and  on  the 
14th  day  of  August,  1805,  the  plaintiff  served 
on  the  defendant  in  writing,  a  three  days' 
notice  to  vacate  the  premises,  but  this  notice 
was  likewise  ignored  by  the  defendant,  who 
still  retained  possession.  Copies  of  the  lease 
and  notices  referred  to  were  made  part  of 
the  complaint  A  demurrer  was  filed  to  this 
complaint  and  overruled,  whereupon  defend- 
ant filed  an  answer,  averring  in  the  follow- 
ing language:  "That  none  of  the  allegations 
contained  in  the  said  petition  are  true."  On 
a  trial  a  demurrer  to  plaintifTs  evidence 
was  overruled,  and  Jndgment  was  rendered 
for  plaintiff  as  above  set  out  To  reverse 
this  Judgment  the  defraidxnt  contmds  In  this 
court,  that  plaintiff  in  error  oonld  have  no 
ri^t  of  possession  of  any  portion  of  the 
Osage  Indian  reservation  for  a  longer  period 
than  one  year,  and  that  only  for  agrlcnltural 
purposes,  and  any  Improvements  be  might 
place  on  any  portion  of  the  reservation  must 
be  either  personalty,  for  which  this  acttcn 
will  not  lie^  or.  If  realtyi  they  are  not  sobject 
to  lease  by  faUn  nor  subject  to  any  ri^t  of 
possession  in  him;  and,  second,  that  the  itre- 
Uminary  notice'  to  terminate  the  tenancy  waa 
invalid  becanse  of  the  fact  the  evidence  dis- 
closed that  It  was  not  sorved  upon  the  de- 
fmdant  personally,  bat  upon  Itia  son,  and 
that  It  was  not  shoivn  that  the  defendant 
could  not  be  found,  or  tliat  the  son  was  re- 
siding on  the  premises. 

Logically  the  first  qnestloa  to  be  consider- 
ed is  Involved  in  the  challenge  to  the  Juris- 
diction of  the  ooort  to  entertain  the  acti<HL 
or  to  grant  the  rtiief  iirayed  for  herein. 
Section  169,  art  13,  c  67  (paragraph  6086> 
Wilson's  Rev.  &  Ann.  St.  Okl.  19(^  onder 
the  title  of  Forcible  Entry  and  Detainee,  em- 
powers a  Justice  of  the  peace  to  try  Quee- 
tlons  .concerning  unlawful  detention  of  land 
or  tenements,  and  provides  if  it  be  found 
that  the  same  are  held  unlawfully,  to  caoae 
the  parties  complaining  to  tiave  restitation 
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thereof.  The  evidence  In  the  case  discloses 
that  the  plaintiff  was  the  owner  of  the  build- 
ings mfflitloned  In  the  complaint,  and  that 
at  the  time  of  the  making  of  the  lease  In 
question  they  were  situated  on  a  portion  of 
the  Osage  Indian  reservation,  in  the  town 
of  Pawhuska;  that  he  was  a  licensed  trader 
with  the  Indians,  but  was  not  himself  a 
member  of  the  Indian  tribe;  that  he  claimed 
a  right  to  rent  these  buildings,  and  hence 
possession  of  the  land  on  which  they  were 
situated,  to  which  he  subsequently  acquired 
title;  that  the  defendant  executed  the  lease 
and  paid  r«it  on  the  property  from  April  1, 
1904,  until  June,.  1905,  and  that  at  the  time 
of  the  bringing  Of  this  action  rent  was  due 
for  the  months  of  June,  July,  and  August  of 
that  year;  that  the  land  was  not  deeded  at 
the  time  of  the  execution  of  the  lease,  nor  at 
the  time  of  the  bringing  of  the  action.  It  Is 
defendant's  claim  that  the  buildings  standing 
by  consent  upon  the  lands  of  the  reservation 
were  merety  personal  property,  and  that  if 
plaintiff  was  entitled  to  the  possession  there- 
of, his  action  should  be  replevin  and  not  for- 
lelble  entry  and  detainer. 

On  March  3,  190.5,  Congress  ptissed  an  adt, 
found  In  chapter  1479,  pt.  1, 33  Stat.  lOei,  pro- 
viding for  the  survey,  appraisal,  and  subdivi- 
sion of  the  town  site  of  Pawhuska,  In  which 
it  Is  provided  "that  any  person,  church, 
school  or  other  association  In  possession  of 
any  of  said  lots  and  having  permanent  Im- 
provements thereon,  shall  have  a  preference 
right  to  purchase  the  same  at  the  appraised 
value,  but  In  case  the  owner  of  the  Improve- 
tnents  refuses  or  neglects  to  purchase  the 
same,  then  such  lots  shall  be  sold  at  public 
auction  at  not  less  than  the  appraised  value, 
the  purchaser  at  such  sale  to  have  the  right 
to  take  possession  of  the  same  upon  paying 
the  occupant  the  appraised  value  of  the  im- 
provements." The  foregoing  federal  statute 
was  passed  during  the  time  that  Poison  was 
In  possession  of,  occupying,  and  paying  rent 
on,  the  buildings  which  he  had  leased  from 
the  plaintiff.  It  will  be  observed  that  the 
territorial  statute  provides  that  the  action  of 
forcible  entry  and  detainer  Is  the  proper  ac- 
tion, not  only  to  recover  possession  of  lands, 
but  also  of  tenements.  This,  to  our  minds, 
shows  clearly  that  something  other  than 
merely  land  or  lands  could  be  recovered  un- 
der this  action.'  There  Is  no  evidence  on  the 
point  as  to  whether  Parsons  was  given  per- 
mission to  place  these  buildings  upon  these 
lots,  and  to  thereby  'secure  the  preference 
right  of  purchase;  but  Congress  recognized 
that  lots  in  the  town  site  of  Pawhuska  had 
permanent  buildings  and  Improvements  there- 
on, and  that  these  were  there  lawfully,  when 
It  provided  that  any  person  In  possession  of 
any  lots  with  permanent  Improvements  there- 
on should  be  given  a  preference  right.  Of 
course  on  the  sale  or  transfer  of  these  build- 
ings no  title  would  have  pas.sed  to  the  land 
or  ground  on  which  they  stood.  A  transfer 
would  in  all  probability  have  carried  with  it 
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nothing  except  the  buildings,  and  a  permis- 
sive right  for  their  occupancy  of  the  ground 
on  which  they  stood.  The  contract  In  the 
case  at  bar,  however,  Is  not  a  contract  for  the 
sale  of  these  buildings,  and  in  that  way  mak- 
ing of  them  merely  personal  property,  but  it 
Is  a  contract  for  their  use  and  occupancy, 
carrying  with  It  the  right  of  peaceable  posses- 
sion on  the  part  of  the  tenant,  and  which  sit- 
uation In  our  Judgment  constituted  of  them 
"tenements"  as  the  word  is  used  In  the  stat- 
ute above  cited.  2  Bouvler's  Law  Dictionary, 
p.  715;  Marmet  Co.  v.  Archibald.  37  W.  Va. 
778,  17  S.  E.  299;  Sacket  v.  Wheaton,  17 
Pick.  (Mass.)  103 ;  Canfleld  v.  Ford,  28  Barb. 
(N.  Y.)  336 ;   8  Words  &  Phrases,  p.  6911. 

The  defendant's  next  contention  Is  that 
the  notice  to  quit  and  to  terminate  the  lease 
on  account  of  the  failure  to  pay  rent  was 
not  served  upon  him,  nor  upon  any  one  re- 
siding upon  the  premises,  nor  was  it  shown 
that  he  could  not  be  found.  It  is  the  conten- 
tion of  plaintiff,  In  response  to  this,  that  even 
though  the  notice  was  Improperly  served,  the 
subsequent  attitude  of  defendant  was  such 
as  to  relieve  plaintiff  of  giving  any  notice 
whatever;  In  other  words  he  contends  that 
the  defendant  by  denying  bis  title,  and  also 
the  relation  of  landlord  and  tenant,  under 
the  authorities.  Is  held  to  have  waived  the 
notice.  A  reference  to  the  proceedings  shows 
that  plaintiff  pleaded  that  he  owned  the  store 
buildings,  and  was  entitled  to  the  Immediate 
possession  thereof;  that  he  had  leased  them 
to  the  defendant,  who  entered  the  possession 
under  the  written  lease;  that  he  had  failed 
to  pay  rent  In  accordance  with  its  terms ;  and 
that  he  had  given  the  notice  referred  to.  The 
answer  of  defendant,  as  we  have  seen,  was 
a  denial  of  the  truth  of  any  of  these  allega- 
tions. The  Insistence  of  his  counsel  in  this 
court  Is  not  that  one  or  more  of  these  essen- 
tial and  material  elements  were  untrue,  but 
that  the  plaintiff  could  not  legally  lease  these 
buildings  to  defendant ;  that  he  did  not  own 
the  ground  on  which  they  stood ;  that  defend- 
ant was  not  estopped,  under  these  conditions, 
to  dispute  the  title  by  which  plaintiff  held, 
or  his  right  to  make  the  lease;  that,  not 
being  the  owner  of  the  ground,  replevin,  and 
not  forcible  entry  and  detainer,  was  plain- 
tiff's proper  action  for  relief;  and  that  the 
notice  was  improperly  served.  Counsel  states 
In  his  brief,  referring  to  the  lease  herein, 
that:  "Such  a  lease  does  not  create  the  rela- 
tion of  landlord  and  tenant,  because  It  Is 
absolutely  void,  and  estoppel  only  arises 
where  that  relation  exists.  •  •  •  The 
failure  to  pay  rental  prescribed  by  a  void 
lease  does  not  put  the  defendant  in  wrong- 
ful possession,  nor  make  his  possession 
wrongful.  There  is  not  even  a  breach  of  con- 
tract, for  there  is  no  contract  Defendant 
was  under  no  obligation  to  pay  rent,  and  no 
rent  could  be  recovered,  and,  not  being  es- 
topped to  contest  the  validity  of  plaintiff's 
right  of  i>osses8ion,  the  defendant  cannot  be 
held  to  be  wrongfully  detaining  the  property." 
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The  crosB-ezaminatlon  of  plaintiff  by  counsel 
for  defendant  was  not  directed  to  showing 
either  that  defendant  did  not  enter  into  the 
lease,  that  he  had  paid  rent  subsequent  to 
June  1,  1907,  or  that  he  had  surrendered 
possession,  but  was  directed  to  showing  that 
the  land  was  not  deeded  at  the  time  the 
lease  was  executed  or  at  the  time  the  suit 
was  brought,  and  that  the  plaintiff  was  not  a 
•member  of  the  Osage  Tribe  of  Indians. 

Taking  the  foregoing  pleadings  and  evi- 
dence in  conjunction  with  the  contention  of 
counsel  for  defendant  in  this  court  together, 
•we  are  unable  to  come  to  any  other  conclu- 
sion than  that,  if  not  in  the  attitude  of  de- 
nying the  title  of  his  landlord,  he  certainly 
flatly  repudiates  the  relation  of  landlord  and 
tenant.  Where  this  is  done  by  a  party  in  a 
suit  against  him  for  possession  of  real  prop- 
erty, he  Is  held  to  have  waived  a  right  to 
notice  as  a  tenant.  It  is  manifest  that  if  a 
party  in  possession  of  tenements  or  land  is 
not  the  tenant  of  the  owner  thereof,  our 
statute  containing  the  provisions  of  para- 
graph 3326,  providing  that  "if  a  tenant,  for 
a  period  of  three  months  or  longer,  neglect  or 
refuse  to  pay  rient  when  due,  ten  days'  no- 
tice in  writing  to  quit  shall  determine  the 
lease,  unless  such  rent  be  paid  before  the  ex- 
piration of  said  ten  days,"  and  paragraph 
3329,  providing  for  the  service  of  such  notice 
on  the  tenant,  etc.,  could  have  no  possible  ap- 
plication. A  man  who  was  not  a  tenant  could 
not  refuse  or  neglect  to  pay  rent,  nor  would 
there  be  any  lease  to  determine,  and  hence, 
not  claiming  to  be  a  tenant,  he  could  not 
complain  if  no  notice  whatever  were  given 
him.  That  such  an  attitude  waives  the  no- 
tice appears  to  be  the  consensus  of  all  the 
authorities  on  the  subject.  McAdam  on  Laiid- 
lord  &  Tenant  (3d  Ed.)  p.  618;  Wade  on  the 
Law  of  Notice  (2d  Ed.)  }  641 ;  24  Cyc.  p.  1403, 
and  cases  cited;  Appleton  v.  Ames  et  al., 
150  Mass.  34,  22  N.'R  69,  5  L.  S.  A.  206; 
Chamberlln  v.  Donahue,  41  Vt.  306 ;  Catlln  v. 
Washburn,  3  Vt.  25. 

Let  us  discuss  it  a  little  farther,  making 
specific  application  of  the  law  to  the  facts 
here  disclosed.  The  10  days'  notice  to  ter- 
minate the  tenancy  referred  to  In  the  above 
statute  is  one  for  the  benefit  of  the  tenant, 
and,  like  most  other  provisions  of  law  made 
for  the  benefit  of  a  party,  may  be  waived. 
The  defendant  went  into  possession  of  this 
property  under  the  lease;  the  plaintiff  gave 
him  the  right  to  the  occupancy  of  these 
premises  under  the  written  agreement,  which 
was  to  continue  for  three  years;  the  de- 
fendant occupied  them  and  received  the  ben- 
efits of  them,  and  paid  the  stipulated  price 
for  a  little  more  than  one  year,  or  up  until 
June  1,  1905.  He  ceased  paying  at  this 
time;  paid  no  money  for  June,  none  for 
Jnly,  and  none  on  the  Ist  of  August.  Then 
It 'was  that  his  landlord  gave  him  the  no- 
tice to  terminate  the  tenancy,  or  pay  his 
rent,  in  accordance  with  his  contract.  He 
did  not  pay  his  rent,  and  neither  did  he  quit 
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He  continued  to  hoti  plaintiff's  premises. 
The  plaintiff  served  upon  him  the  statutory 
3  days'  notice  to  quit  under  the  forcible  en- 
try and  detainer  statutel  He  did  not  give 
possession  nor  quit  the  premises  on  this  no- 
tice, and  at  the  time  of  the  trial,  which 
took  place  as  we  have  seen  In  May,  1906, 
the  plaintiff  testified  that  defendant  had  paid 
no  further  rent,  and  was  still  in  possession. 
When  suit  was  brought,  and  his  right  to  the 
continued  possession  o£  the  premises  chal- 
lenged, and  his  landlord,  as  we  have  seen, 
pleaded  the  lease,  the  tenancy,  the  faUore 
to  pay  rent,  the  notice  to  termhiate  the 
tenancy,  and  the  refusal  to  either  pay  the 
rent  or  give  possession,  the  tenant  denied  the 
truth  of  all  these  things,  and  awaited  the 
issue.  Judgment  was  rendered  against  him 
in  the  probate  court  He  retained  posses- 
sion of  the  premises,  and  appealed  to  the 
district  court.  Judgment  was  again  render- 
ed against  him,  and  he  appealed  to  the  Su- 
preme Court.  The  record  does  not  apprise 
us  of  the  position  defendant  took  in  the  pro- 
bate end  district  courts,  but  we  assume  ttaat 
it  was  the  same  as  has  been  taken  her& 
At  least  his  conduct  is  In  entire  consonance 
with  his  position  here,  and  his  contention 
here  is  in  keeping  with  his  conduct  When 
he  ceased  paying  rent  in  accordance  with 
his  lease,  and  yet  continued  to  hold  pos- 
session of  plaintiff's  property,  he  placed 
himself  in  the  attitude  of  asserting  either 
there  was  no  obligation  existing  between 
them,  or  that  .he  was  willing  to  induce  an- 
other man  to  permit  him  to  occupy  his  proi»- 
erty  under  a  false  promise  to  pay  rent  for 
it  for  three  years,  and  then  keep  it  despite 
him,  and  defraud  tiim  of  his  stipulated  com- 
pensation. His  adoption  of  the  former  po- 
sition relieved  plaintiff  of  serving  notice 
and  saves  Um  of  the  stultiflcatton  involved 
in  the  latter.  It  is  not  only;  charitable  to 
ascribe  to  him,  the  former,  but  it  is  in  con- 
sonance with  strict  legal  presumptions; 
for.  In  the  absence  of  anything  to  the  con- 
trary, a  party  will  be  given  the  benefit  oif 
the  presumption  that  his  position  in  this 
court  is  the  same  as  in  the  court  below. 

This  notice  which  was  served  upon  him,  as 
said  by  Mr.  Wade  in  his  work  on  the  Law 
of  Notice,  supra,  "like  almost  every  ottaw 
species  of  notice,  required  by  law  for  the 
preservation  of  a  right  or  the  exaction  of 
a  duty,  may.  be  waived.  It  however,  pos- 
sesses one  peculiarity  in  this  respect  not 
common  to  all  other  kinds  of  notice,  and  that 
is  that  the  waiver  may  be  either  before  the 
notice  is  given,  after  the  time  for  giving  It 
has  elapsed,  or  subsequent  to  the  giving  of 
the  notice,  when  it  has  been  given  In  due 
time."  The  case  of  Catlin  v.  Washburn,  su- 
pra, from  the  Supreme  Court  of  Vermont 
was  one  involving  a  controversy  between  the 
plaintiff  and  defendant  over  the  compensa- 
tion due  for  the  use  of  land.  It  appeared 
that  plaintiff  claimed  that  the  defendant 
was  his  tenant  and'  accordingly  gave  iUm 
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notice  to  terminate  iJoa  isaiiBcy-  anA:({Btt. 
The  def«n<]«iit.  hovr«ver,  on  Ute  trtel  claim* 
ed  that  plaintiff  waa  not  tbe  owaer  of  tbe 
property,  and  tliat  the  relation  of  landlord 
and  tenant  did  not  exist  jsetween  tbem. 
Plaintiff  Bougbt  to  prove  tbe  notice. to  quit, 
as  -was  done  in  tbe  case  at  bar,  'and  the 
same  Bltnation  y/aB  presented  In  the  Supreme 
Court  in  that  case  as  is  presented  here  in 
this  one.  Dlaeuesing  tiie  qnestlon  of  the 
BufBcleney  of  the  notice  and  tbe  attltode  of 
the  defendant,  the  court  said:  "The  second 
qaestioa  raised  in  this  caM  Is  whether  tbe 
defendant  tras  entitled  to  notice  to  qnlt; 
for  if  she  w«8,  tbe  notices  read  at  tbe'  trial, 
abd  objected  to  by  defendant,  are  so  obvt- 
onsly  defecttre,  accordlAg  to  tbe  deeiskita  of 
this  court  la  Hancbet  <r.  Wbltnefy,  1  Vt 
311,  that  they  should  bare  been  excluded, 
and  tbe  defendant  bn  that  accon&t  would 
have  been  entitled -to  a  ■  verdict.  •  •  • 
But  In  this  ease  on  tb6  trial  isbe  denied  the 
title  of  the  plaintiir,  and  also  her  being  hts 
tenant,  and  put  bim  on  tbe  proof  of  both. 
This  was  equivalent'  to  an  admission  that 
she  did  not  claim  to  hold  as  his  tenaflt,  but 
claimed  the  premises  adverse  to  him'.  And 
It  Is  a  clear  principle  that  when  a  tenant  dib- 
claims  to  hold  as  tenant,  but  holds  adverse 
to  tbe  landlord,  no  notice  to  quit  is  neces- 
sary. Doe  V.  WllHams.  Cowp.  621,  Bull.  N. 
y.  96.  If  the  defendant  on  the-  trial  had  not 
denied  her  tentir^cy,  and  had  admitted  the 
title  of  Chittenden,  requiring  the  plaintiff  to 
show  bis  derivative  title  from  Ctvlttendeh, 
she  would  not  thereby  have  waived  her 
right  to  a  notice  to  qnlt,  if  she  was  enti- 
tled to  such  notice.  This  accords  with  tbe 
determination  in  tM  case  of  Jackson  v.  Bry- 
an, 1  Johns.  322,  and  with  what  Is  laid 
down  In  Arcbbold's  Pleadings,  531.  Biit  In 
this  case  tbe  plaintiff  wad  compelled,  not 
only  to  show  bis  title  from  Chittenden,  but 
also  tbe  title  of  Chittenden.  U  would  have 
been  manifestly  Improper  for  the  defend- 
ant, after  havivg  thus  contested  every  point 
with  tbe  plaintiff,  denying  that  she  was  his 
tenant,  and  denying  that  he  or  Chittenden, 
under  whom  her  husband  went  into  posses- 
sion, bad  any  title, when  the  plaintiff  had 
succeeded  in  proving  these  points,  to  admit 
that  sbe.  was  bis  tenant,  and  say  that  she 
did  not  hol^  adverse  to  him,  a^d  claim  that 
sbe  was  entitled  to  a  regular  notice  to  quit 
before  she  could  be  turned  out  of  posses- 
sion." 

Tbe  fact  that  this  notl<c>^  is  for  the  bene- 
fit of  tbe  ten«ut  to  enable  him,  if  be  elects,, 
to  pay  up  tbe  rent, and  continue  bis  tenanr 
ry,  if  be  acts  wUbitt  the  etntutory  time,  ren- 
ders It  so  be  i^ay  waive  It,  but  be  cannot 
do  both.  Mani^tly^  be  o9ght  not  to  be  per- 
mitted, as  Is  said  in  the  Vermont  ease  from 
which  we,  hare  quoted,,  tq  deny  that  the  was 
a  tenant,  take  clwnces.  on  succeediiKg  in  that. 


aad.  onrtts  Wliag,  to  Insist  tbftt  he  wt«.ai 
tenant,  and  hence  entitled .  to  the  notice;       , 
This  case  has  been  bdefed  and  pjrea^t^d., 
by  counsel  for  the  respective  parties  witb 
unusual  thorougbness,  fldeltty,  and  seal;   It 
has  bad  our  best  consideration,  «nd  the  fore- 
going expresses  our.  view*,  ttom  wbi«b  It 
will  be  seen  tbe  iodgment  of  tbeil9wer  court 
is  affirmed.  -    .     •.     : 

KANB,   0.  J.,  and   HAYES,   J„   concur.. 
TUilXKR  and  WUJJAMS,  JJ.,  dissent 


ATCHISON,  T.  &  S.  F,  RX.  CO.  T. 

JANDEKA. 

(Supreme  Court  of  Oklahooia.     June  8,  1909.) 

1.  RAII.BOA0B   (I  274*)— IV JUBIES  TO  PEBSONS 

AT  Stations— IxpLJEo  Invixatioh. 

One  passing  along  a  recognized  way  lead- 
ing from  a  public  gfreet  over  the  station  grounds ' 
of  a  railroad  oonpany  to  its  station  placform, 
for  the  purpose  of  nukiliog  a  letter  oi^  ope  of 
defendant's  trains,  is  there  by  implied  invita- 
tion of  defendant. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  86»;    Dec.  Dig.  t  a74,«]  • 

2.  Railkoads  (§  274*)— iNjuimES  to  Pessonb 

AT    8TA3TONB  —   PBRSONS   MAIUNS   LSTUBS 
ON   TBA1M8. 

It  is  t\ie  duty  of  a  railroad  company  which 
carries  maM  under  contract  with  the  United 
States,  and  by  whose  regulation  postal  clerks  oo 
mail  trains  are  required  to  receive  mail  mat- 
ter on  the  ivail  car  while  stopping  at  stations 
^long  its  rov:te,  to  use  reasonable  care  to  keep 
m  a  reasonably  safe  condition  a  recognized ' 
way  over  its  graunda  to  its  station  platfotm,  and 
a  failure  so  to  do,  resulting  in  personal  in- 
jury to  one  passing  along  said  way  for  the 
purpose  of  mailing  a  letter  on  one  of  defend'' 
ants  mail  trains  upon  its'  arrival,  is  action- 
able aegligcaoe.  .    . 

[Ed.  Note.— For  other  etisM,  see  Railroads, 
Cent.  Dig.  U  868,  809,  871;  Dec  Dig.  |  274.»1„ 

(Syllabus  by  the  Cou^.)     .. 

Error  from  District  Court,  Noble  County; 
Bayart  F.  Halner,  Judge. 

Action  by  Frank  J.  Jandbra  against  the 
Atchison,  Topekia  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed.  ' 

Ilenry  £.   Asp,   Charles.  H.   Woods,   and, 
George  M.  G^eeu,  for  pl^lutlff  in  e^pr.    Hen- 
ry S.  Johnson,  for  defendant  In  errc^r, 

TURNER,  J.  This  is  an  action  to  recover 
daifiages  for  personal  injuries  brought  b^' 
Frank  J.  Jaudera,  defendant  in,  error,  plain- 
tiff below,  on  November  11,  1905, -against  the 
Attbison.  Topeka  &  Suuta  F£  Railway  Com- 
pany, ylalntiff  in  error,  defendant  below,  iu 
the  district  court  of  Noble  county.  Tbe  peti- 
tion substantially  states  that  defendant  owns 
and  operates  a  line  of  railway  through  the 
city  of  Perry  in  this  state,  with  Its  main 
track,  side  tracks,  and  station  grounds  with- 
in said  city;  that  said  grouudf  a;re  bounded. 
on  tbe  uortb  by  G  street  and  on  tbe  south  by, 


>Far  otber  cose*  see  same  topic  and  »ecUon  NUMBER 

.  .     -  T   .       .,«   .  I  iT.  1    .  ,    ..       ■■■..; 
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B  Street;  tliat  on  September  28^  1905,  npon 
■aid  grounds,  and  a  few  feet  nortb  of  B  street 
and  defendant's  passenger  depot,  defendant 
did  baye,  ke^,  and  maintain  a  "dangerons" 
bole,  about  6  feet  wide,  6  feet  long,  and  7 
feet  deep,  walled  with  stone;  that  several 
weeks  prior  to  said  date  defendant  negligent- 
ly kept  said  hole  open,  exposed,  and  uncover- 
ed, and  failed,  neglected,  and  refused  to 
guard  or  cover  same,  or  place  a  light  or 
other  warning  at  or  In  its  Tldnlty ;  that  de- 
fendant being  wholly  unaware  of  Its  exist- 
ence, and  that  the  line  of  travel  from  B 
street  to  the  depot  grounds  was  In  any  man- 
ner obstructed,  and  desiring  to  go  trova  B 
street  to  the  depot  grounds  on  business,  did, 
about  half  past  10  o'clock  at  night,  pass  along 
B  street  and  upon  the  premises  of  defendant, 
and  fall  headfirst  Into  said  hole,  to  his  dam- 
age |13,120,  for  which  he  prays  judgment. 
For  answer  defendant  filed  a  general  de- 
nial ;  alleged  that  plalntlfTs  said  entry  'upon 
Its  right  of  way  was  without  licmse,  per- 
mission, invitation,  or  knowledge  of  defend- 
ant; ttiat  at  the  time  plaintiff  was  a  tres- 
passer, and  was  injured  as  a  result  of  bis 
own  recklessness  and  want  of  due  care,  and 
without  any  negUgmice  or  want  of  due  caie 
on  the  part  of  defendant.  There  was  trial 
to  a  Jury,  which  resulted  In  a  Judgment  for 
plaintiff  for  $820,  and,  after  motion  for  a 
new  trial  filed  and  overruled,  defendant 
brings  the  case  here  by  petition  in  error  and 
case-made  for  review. 

As  the  chief  assignment  of  error  is  that  the 
court  erred  in  refusing  to  instruct  the  Jury 
to  return  a '  verdict  in  favor  of  defendant, 
we  will  determine  whether  the  evidence  was 
sulLcient  to  take  the  question  of  negligence  to 
the  Jury.  Resolving  all  controverted  questions 
of  fact  in  favor  of  plaintiff,  the  evidence  dis- 
closes that  defendant's  railroad  runs  through 
Ferry  on  a  straight  line  northeast  and  south- 
west, crossing  B  and  C  streets  running  east 
and  west  Sixth  street,  being  the  first  run- 
ning north  and  south,  west  of  its  trackage 
between  B  and  C  streets,  consists  of  a  main 
track  and  two  side  tracks  a  few  feet  east 
and  a  house  track  some  80  feet  west  of  the 
main  track. '  Between  the  main  track  and 
house  track  and  near  C  street  Is  its  depot 
facing  the  main  track,  with  a  platform  16 
feet  wide,  extending  along  said  track  from 
O  street  to  within  about  20  feet  of  the  nortb 
line  of  B  street  That  the  usual  avenue  of  ap- 
proach to  said  depot  and  platform  was  from 
C  street  That  for  years,  and  until  a  short 
time  prior  to  the  injury  complained  of,  pe- 
destrians were  in  the  habit  of  passing  to  and 
from  the  south  end  of  said  platform  over  a 
strip  of  land  from  B  street  between  the  main 
and  house  tracks,  and,  for  the  purpose  of 
unloading  freight  from  cars  standing  on  said 
house  track,  wagons  were  in  the  habit  of 
driving  from  B  street  northward  along  the 
west  of  Said  track,  and  between  It  and  said 
platform.  Teams  also  approached  said  track 
and  pUtform   from  0  street   west  of   the 


frelgfathouse,  wbl^  waa  abont  midway  be- 
tween said  streets  and  west  of  said  house 
track.  That  a  short  time  prior  to  the  Injury 
complained  of  defendant,  preparatory  to 
erecting  a  water  tank  at  the  south  end  of 
said  platform,  caused  a  pile  of  brick  to  be 
placed  south  of  its  south  end  in  B  street,  a 
few  feet  south  of  Its  nortb  line,  around  a 
signpost  marked  "Railroad  Crossing,"  also 
a  long  pile  of  crushed  rock  some  2  or  8  feet 
high  west  of  said  pile  of  brick  and  east  of, 
and  within  a  few  feet  of,  said  bouse  trade, 
and  between  the  south  end  of  said  platform 
and  the  north  line  of  B  street  caused  a  clr> 
cular  excavation  to  be  made  some  20  feet 
in  diameter,  and  filled  the  same  with  crushed 
rock  to  an  elevation  of  some  2  feet  and  witli* 
in  about  4  feet  of  said  main  track.  It  also 
caused  to  be  dug  upon  its  said  right  of  way, 
close  to  the  circular  foundation,  and  within 
10  feet  of  the  north  line  of  B  street  and  about 
S5  feet  from  the  center  ot  said  main  track,  a 
frost  box  4  feet  4  inches  square  and  6  or  9 
feet  deep  walled  with  stone,  said  walls  pro- 
jecting several  inches  above  the  ground.  That 
said  obstacles  so  placed  completely  cut  off  ap- 
proach to  said  platform  from  B  street  across 
the  strip  of  land  aforesaid,  except  by  pedestri- 
ans.  These  were  the  physical  conditions  on  de- 
fendant's right  of  way  at  the  scene  of  the 
injury  on  the  night  it  occurred.  Plaintiff 
on  that  night  arrived  in  Perry  from  his  home 
in  the  country  about  7:30  p.  m.  About  10:30 
p.  m.  he,  desiring  to  see  a  friend  at  the  elec- 
tric light  plant  located,, ii)  the  south  city 
limits  and  east  of  these  tracks,  started  from 
the  corner  of  C  street,  passed  south  along 
Sixth  street  nearly  to  B  street  where,  for 
the  purpose  of  mailing  a  letter  on  defend- 
ant's passenger  train  carrying  the  south-go- 
ing mail,  which  he  thought  was  about  due, 
turned  east  and  crossed  lots  to  B  street  pe.89- 
ed  along  said  street  near  to  a  point  thereon 
intersected  by  defendant's  main  track,  and 
stopped  at  said  sign  marked  "Railroad  Cross- 
ing," and,  seeing  to  the  nortb  what  be 
thought  to  be  the  light  of  the  train,  attempt- 
ed to  reach  said  platform  by  passing  to  the 
right  around  said  circular  foundation,  and 
stumbled  and  turned  and  on  his  way  to  said 
platform  around  said  circular  foundation  to 
the  left  fell  over  the  projecting  wall  of  said 
open  frost  box  and  into  the  same,  the  exist- 
ence of  which  Was  unknown  to  bim,  and  which 
was  not  guarded,  nor  Its  presence  indicated  by 
light  or  signal  of  any  kind,  and  was  seriously 
injured. 

In  support  of  its  contention  It  Is  urged  by 
defendant  that  at  tbe  time  of  bis  injnry 
plaintiff,  not  being  npon  its  right  of  way  by 
defendant's  invitation,  express  or  implied,  but 
for  the  purpose  of  mailing  a  letter  ua  the 
train,  which  was  a  matter  of  his  own  con- 
venience, was  a  trespasser,  or  at  most  a  li- 
censee, toward  whom  defendant  owed  no 
duty  except  to  refrain  from  willfully  or  wan- 
tonly injuring  him.  As  the  evidence  does  not 
tend  to  show  a  wUlfdl  or  wanton  injury,  w* 
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are  conatnlned  to  believe  the  point  well 
taken,  tinlesa  plaintiff  can  show  an  Invitation 
express  or  Implied,  to  come  upon  tbe  prem- 
ises as  be  did,  and  the  question  for  us  to 
determine  to  whether  under  the  facts  such  In- 
vitation can  fairly  be  inferred.  If  so,  defend- 
ant is  liable,  and  the  Judgment  of  the  trial 
court  must  be  sustained ;  otherwise  not  The 
test  as  to  whether  or  not  such  invitation  may 
be  Implied  is  said,  by  Mr.  Campbell  in  his 
work  on  Negligence,  to  be:  '^he  principle 
appears  to  be  that  invitation  to  inferred 
where  there  is  a  common  Interest  or  mutual 
advantage,  while  a  license  to  inferred  where 
the  object  to  a  mere  pleasure  or  benefit  of 
the  person  using  it."  It  Is  useless  to  multiply 
authorities  in  support  of  thto  rule  since  the 
same  has  been  quoted  approvingly  by  thto 
court  in  A.,  T.  &  S.  F.  By.  Co.  v.  Cogswell, 
99  Pac.  92S,  and  Faurot  v.  Oklahoma  Whole- 
sale Grocery  Company,  21  Okl.  104,  95  Pac. 
463,  17  L.  E.  A-  (N.  S.)  ISa 

Applying  these  principles  to  the  case  at 
bar,  It  vi^U  be  seen  tbat  defendant  was  under 
contract  with  the  government  of  the  United 
States  to  transport  the  malls  on  this  partlcu- 
tor  train;  that  it  was  doing  so  according  to 
tbe  laws  of  the  United  States;  that  It  had  a 
mail  car  attached  to  its  train,  with  a  mall 
agent  or  postal  clerk  in  charge,  and  handled 
the  same  pursuant  to  rules  and  regulations 
imposed  by  tbe  post  office  department.  Of 
which  we  will  take  judlcUI  notice  (Caha  ▼.  U. 
S..  152  V.  a.  211,  14  Sup.  Ct  613,  38  L.  Ed. 
415);  that  under  instructions  from  said,  de- 
partment it  was  the  duty  of  said  d'erk  to  re- 
ceive any  mail  presented  to  him.  If  ptopetlj 
pr^aid  by  stamps,  on  said  mall  car  at  sta- 
tions along  ito  route,  wbesa  offered  by  any 
memt>er  of  the  public  (Pos.  Laws  &  Reg. 
[1902]  tit  7,  c.  1,  I  1145,  and  tit  8,  c.  3,  I 
1488;  Rev.  St  U.  S.  I  8988  (U.  S.  Comp.  St 
1901.  pk  2714]);  tbftt  ^alntlff,  at  tbe  time, 
waa  making  bis  way  to  defendant's  platform 
ormr  a  recognized  way  of  approach  from  R 
street  for  the  purpose  of  making  an  offer  of 
mailable  matter  to  said  clerk,  and  thereby 
transact  business  with  defendant  when  its 
tniB  sboold  arrive^  and  tender  to  it,  la  the 
sliape  of  tbe  stamps  on  his  letter,  indirect 
payment  for  the  service  of  transportation 
which  he  was  about  to  ask  it  to  iierform,  and 
which  it  had  no  right  to  refuse.  In  thus  at- 
tempting to  pass  from  B  street  to  the  plat- 
form and  on  to  the  mail  car  when  it  should 
arrive  plaintiff  was  neither  a  trespasser  nor 
licensee,  but  was  there  by  the  implied  invita- 
tion of  defendant  to  transact  business  which 
defendant  had  undertaken  to  do  for  him,  for 
compensation  to  be  paid  by  the  government 
Under  the  circumstances  defendant  owed  tiim 
the  duty  to  exercise  reasonable  care  to  pro- 
vide a  reasonably  safe  passageway  from  B 
street  to  its  platform  and  mall  car,  and  its 
failure  so  to  do  was  actionable  negligence. 
26  Am.  A  Bng.  Enc.  of  Law,  506,  607,  and 
cited. 


Hale  T.  Grand  Trunk,  etc.,  By.  do.,  60  Vt 
605,  15  AtL  300,  1  L.  R.  A.  187,  was  a  suit 
in  damages  for  personal  Injuries.  There  was 
Judgment  pro  forma  for  ptointiff  in  the  coun- 
ty court,  and  the  cause  passed  to  the  Su- 
preme Court  That  court  said:  "On  Novem- 
ber 2,  1886,  the  defendant  was  operating  a 
railway  from  Portland,  Ma,  to  Canada  Line, 
and  liad  a  station  at  Berlin  Falls,  N.  H.  As 
such,  it  was  carrying  the  mail  on  its  mall 
trains  fbr  the  United  States  government,  ac- 
cording to  the  laws  of  the  United  States,  and 
pursuant  to  the  conditions  and  regulations 
imposed  by  the  post  office  department,  at  a 
fixed  compensation.  The  plaintiff  on  that 
evening.  In  attempting  to  go  to  its  mail  train 
while  stopping  at  the  station  at  Rarlin  Falls, 
for  the  purpose  of  mailing  some  letters,  in 
the  exercise  of  due  and  iprapet  care,  fell  from 
an  unguarded,  and  as  he  claims,  Insufficiently 
lighted  platform,  leading  from  the  station  to 
the  train,  and  was  Injured.  By  the  regala- 
tions  of  the  post  office  department  it  was 
then  the  duty  of  postal  clerks  on  trains  car* 
rylng  the  mail  to  receive  at  the  cars,  among 
other  things  from  the  puUic,  letters  on  which 
the  postage  had  been  prepaid,  and  there  to 
sell  stamlps  with  whldi  to  prepay  snch  post- 
age. Hence,  as  a  part  of  the  service  which 
the.  defendant  WM  performing  for  the  gov> 
emment;  and  for  which  it  was.receivlng  com- 
pensation from  the  government.  It  was  under 
a  duty  t»  fivnlsb  the  public  a  reasonably 
safe  passage  to  and  from  Its  mail  train,  wlUle 
stopping  at  its  regular  stations,  for  the  pur- 
pose of  purchasing  stamps  and  mailing  let- 
ters. The  plaintiff  waa  a  member  of  tlie  pub- 
lic, and  was  attempting  to  pass  over  the  plat- 
form iMxivldcd  by  the  defendant  to  tiie  mail 
train  for  die  lawlal  purpose  of  mailing  two 
lettacB.  >By,  accei>tlBg  the  carriage  of  tbe 
mail  for  the  government  tbe  'defendant  be- 
came under  the  duty  to  Cumtoh  faim  a  reason- 
ably safe  passage  to  its  mall  train  for  tbe 
purpose  of  mHltlng  his  letters.  In  attempt; 
ing  to  paas  over  tlie  platform  to  ita  mall 
train  for  this  purposa  the  plaintiff  was  nei- 
ther a  trespasser,  intruder,  nor  loafer,  but 
was  there  to  transact  business  which  the  de- 
fendant, had  undertaken  to  do  with  him  for 
a  comp«isation  received  from  the  govern- 
ment, •  *  •  in  fact  ynn  tbere  at  the  in- 
vitation of  the  def aidant  to  transact,  business 
which  it  bad  been  hired  to  perform  for  and 
with  htm  by  the  government" — and  affirmed 
the  Judgment  of  the  county  court  Plaintiff 
being  thus  rightfully  oq  defendant's  premises, 
its  duty  to  him  was  clear.  This  court  in  A., 
T.  &  S.  F.  By.  Oo.  v.  Cogswell,  supra,  states 
tbe  rule  thus:  "On  the  other  band,  one  who 
goes  upon  tbe  premises  of  a  railway  com- 
pany to  transact  business  with  it  or  its 
agents,  or  to  transact  business  in  the  opera- 
tion of  the  road,  or  who  to  there  by  invitation 
of  the  company,  express  or  implied.  Is  law- 
fully there,  and  the  railway  company  owes 
him  a  duty  of  using  ordinary  care  in  tbe 
construction  and  maintoiane*  of  Ita  depot 
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paA  platformt  to  avoid  li^uting  Urn.  Ben- 
nett v.  L.  &  N.  By.  Co.,  102  U.  S.  577,  26  U 
Ed.  235."  In  Christie  ▼.  Chicago,  etc.,  Ry. 
Co.,  61  Minn.  161,  63  N.  W.  482,  plalnUff  went 
to  defendant's  depot  with  a  baggage  check  to 
get  his  daughtejr'B  trunk,  and  while  there  was 
Injured.  The  court  said:  "It  la  the  duty 
of  a  railroad  company  to  keep  the  approach 
to  Its  depot  and  platform  reasonably  con- 
venient, accessible,  and  safe  for  the  Ingress 
and  egress  of  passengers,  and  for  the  public 
rightfully  and  properly  doing  boslaess  with 
it  Bnenemann  v.  St.  Paul,  M.  &M.  K.  Co., 
32  Minn.  390,  20  N.  W.  379.  In  such  cases 
the  highest  possible  degree  of  diligence  and 
care  are  not  required,  but  the  law  imposes 
upon  a  railroad  company  the  duty  of  keeping 
its  approaches  reasonably  safe  for  all  per- 
sons using  them  for  a  lawful  business  pur- 
pose; and  persons  so  using  such  approaches 
have  a  right  to  assume  that  they  are  reason- 
ably safe." 

It  will  avail  defendant  nothing,  to  contend 
that  the  invitation  thus  extended  to  plalntifl 
to  transact  business  with  it  did  not  Invite 
blm  to  approach  Its  platform  and  train  by 
way  of  B  street,  and  over  the  strip  of  land 
oil  which  the  frost  box  was  located,  for  the 
reason  that  the  evidence  disdoees  that  de- 
fendant had  held  out  said  strip  of  land  to 
the  public  for  years  as  a  proper  approach  and 
recognised  way  to  Its  said  platform,  and  was 
under  obligation  to  plaintiff,  as  a  member  of 
the  public  lawfully  on  Its  premises,  to  use  a 
reasonable  degree  of  care  to  keep  said  strip 
of  land  in  a  safe  condition  for  his  protection, 
and  for  the  protection  of  all  persons  who 
might  lawfully  pass  over  it  on  their  way  to 
transact  business  with  the  defendant.  26 
Am.  &  Bug.  Bnc^of  Law,  supra,  says:  "It  is 
the  general  duty  of  railroad  companies  to  use 
a  reasonable  degree  of  care  to  keep  in  a  safe 
and  convenient  condition,  for  the  protection 
of  all  persons  who  are  lawfully  upon  the 
premises  for  the  transaction  of  business,  their 
station,  platforms,  and  approaches  thereto 
and  exits  therefrom,  and  such-  ways  as  the 
railroad  company  holds  out  to  the  public  as 
proper  approaches  to  its  station  platforms'* — 
citing  Cross  v.  Lake  Shore,  etc.,  Ry.  Co.,  68 
Mich.  363,  S7  N.  W.  881,  13  Am.  St.  Rep.  309; 
Louisville,  etftj  Ry.  Co,  v.  Hfrsch,  69  Miss. 
126,  13  South.  244;  Delaware,  etc.,  Ry.  Co. 
v.  Trantweln,  82  N.  J.  I^w,  169,  19  AtL  178, 
7  L.  R.  A.  485, 10  Am.  St.  Rep.  442;  Beard  v. 
Connecticut,  etc.,  Ry.  Co.,  48  Vt.  lOl.  W 
Cross  V.  Lake  Shore,  etc.,  Ry.  Co.,  supra, 
plaintiff  sned  for  Injuries  received  by  a  fall 
Into  a  hole  upon  the  station  grounds  of  the 
defendant  at  Plttsford,  Mich.  The  facts  dW 
closed  that  plaintiff  was  a  passenger  on  one 
of  defendant's  trains,  and  reached  that  town 
In  the  night.  It  was  dark,  raining,  and  there 
were  no  lights  about  the  grounds  outside  the 
depot;  his  wife  was  with  him ;  they  left  the 
depot  to  go  to  her  residence,  and  to  reach 
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tbe  main  street  of  the  Tillage  they  bad  to  go 
east  from  the  depot;  on  his  way,  and  while 
on  the  grounds  of  the  company,  he  fell  Into  a 
hole  on  a  recognized  way  used  by  the  public 
going  to  and  from  the  depot,  and  sustained 
permanent  injuries.  Tbe  trial  court  held  tbe 
defendant  liable,  and  the  Judgment  was  sus- 
tained by  the  Supreme  Court,  which  In  pass- 
ing said:  "This  diagonal  walk  being  a  rec- 
ognized way  to  and  from  the  depot,  it  was 
the  duty  of  tbe  defendant  to  keep  it  reason- 
ably safe.  1  Ror.  R.  It.  470;  Smith,  Neg.  (2d 
Ed.)  *126,  *188;  Cooley,  Torts,  605;  Delaney 
V.  Railway  Co.,  33  Wis.  07;  Hulbert  v.  Rail- 
road Co.,  40  X.  V.  145;  Dillaye  v.  Railroad 
Co.,  56  Barb.  (N.  Y.)  30;  Gaynor  v.  Railway 
Co.,  100  Mass.  208,  07  Am.  Dec.  96;  Toblu  v. 
Railroad  Ca,  59  Me.  183,  8  Am.  Rep.  415; 
Hoffman  v.  Railroad  Co.,  75  N.  Y.  005;  Cart- 
wright  v.  Railway  Co.,  52  Mich.  GOO,  18  K 
W.  380,  50  Am.  Rep.  274"— and  in  the  syl- 
labus said:  "It  is  tbe  duty  of  a  railway 
company  to  keep  in  a  reasonably  safe  condi- 
tion a  recognized  way  used  by  the  public  In 
going  to  and  from  Its  depot.  A  hole  so  near 
a  recognized  way,  used  by  the  public  in  going 
to  and  from  a  railroad  depot,  that  a  man  In 
the  'ordinary  aberrations  of  travel'  might 
fall  into  It  should  be  guarded  by  the  com- 
pany to  prevent  such  an  accident." 

It  having  been  found,  in  effect,  by  the  Jury 
under  Instructions  not  excepted  to,  that  de- 
fendant failed  In  Its  duty  to  plaintiff  to  use 
a  reasonable  degree  of  care  to  keep  in  a  rea- 
sonably safe  condition  the  recognized  way 
over  its  grounds  from  B  street  to  Its  plat- 
form, and  there  being  evidence  reasonably 
tending  to  sutjport  the  verdict,  and  none  from 
which  we  could  say  as  a  matter  of  law  that 
plaintiff  was  guilty  of  contributory  negli- 
gence, tbe  Judgment  of  the  lower  court  Is 
affirmed.    All  the  Justices  cpncur. 


WILLIAMS  V.  PACLLIN  et  al. 

(Supreme  Court  of  Okluhoma.     Sept.  14,  1009.) 

Appeal   and    Ebbok    (S   351*)— Psockdube— 

coumcncement. 

Where  tiu  summons  in  error  Is  issued  or 
precipe  filed  therefor,  and  no  general  appeal^ 
ance  is  made  by  defeudaut  in  error  withm  one 
year  after  the  rendition  of  the  ^udKnient  appeal- 
ed from,  a  proceeding  in  error  is  not  commenred 
within  one  year  after  the  rendition  of  the  judg- 
ment, as  required  by  srctiou  4748,  Wilson's  Rev. 
&  Ann.  St.  UHlIt,  although  a  petition  in  error 
and  ease-made  have  been  filed  within  said  period 
of  one  year,  and  the  proceeding  will  be  dismiss- 
ed. 

lEd.  Note.— For  otlior  oases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1918;    Dec.  Dig.  i  351.*] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Bryan  County; 
Malcolm  B.  Rosser.  Judge. 

Action  by  T^uis  Panllln  against  Charles  H. 
Williams  and- others.  l-Iogon  John,  guardian. 
Intervenes.     JMgment  for  defendants,  and 


•For  ocher  cassa  «ae  SMsa  tovlc  uid  aection  Myui\{S{t,  in  Dec.  *  Am.  Digs.  1907  to  date,  ft  Reporter  Iad«xM> 
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Interrra^  and '  plaintiff  bWng  errbr.     Dis- 
missed. 

Crook  &  Kyle,  for  pl&lntias  in.  erryr.  Rob- 
ert Crockett  and  V.  B.  Hayes,  for  4efend«at0 
In  error. 

HATES,  J.  On  the  ISth  day  of  Jannary, 
1908,  final  Jud^rment  was  rendiered  in  the  dis- 
trict conrt  of  Bryan  ooHnty  in  favor  of  de- 
fendant in  error  Ix>ui8  Paullln  in  an  action 
wberein  he  was  plaintiff,  and  plaintiff  In  er- 
ror, Charles  H.  Willlanis,  and  defendants  in 
error  EU  P.  Wiinams  and  Elmer  H.  Wil- 
liams and  others  were  defendants,  and  de- 
fendant in  error  Hogon  John  was  interrener. 
Plaintiff  In  error  ha«  attempted  to  perfect 
this  proceeding  in  error  by  filing  In  this 
court  on  Jannary  S,  1900,  his  petition  in  er- 
ror and  case-made,  bnt  no  snmmona  in'  enor 
waa  issued  and  no  prsecipe  therefor  filed  nn- 
ta  tbe  22d  day  of  January,  1909.  Section 
4748,  Wilson's  Rev.  &  Ann.  St.  1003,  .provides 
that  no  proceeding  for  reversing,  vacating, 
or  modifying  any  jndgment  ahall  be  com- 
menced nnless  within  one  year  after  tbe  ren- 
dition of  the  same.  A  proceedtag  in  error 
is  not  commenced  In  this  court  until  the  peti- 
tion In  error  has  been  filed  and  summons  in 
error  issued  or  praecipe  for  the  same  Is  filed, 
and,  where  no  summons  In  error  has  been  Is- 
sued and  no  praecipe  for  the  same  filed  and 
no  general  appearance  made  by  the  defend- 
ant in  error  within  one  year  after  tbe  rendi- 
tion of  tbe  Judgment  In  the  trial  conrt,  al- 
tbongh  the  petition  in  error  has  been  filed 
witliln  snch  time,  the  proceeding  in  error 
will  be  dismissed  for  want  of  Jvrladictlon. 
McMnrtry  v.  Bird  et  al.  (Okl.)  101  Pac.  1117; 
Ooort  of  Honor  v.  Wallace  et  al.  (Okl.)  102 
Pac  111. 

A  gammons  in  error  was  issued  and  the 
same  served  within  00  daya  after  the  eitpliA- 
tlon  of  one  year  after  the  rendition  of  the 
judgment  in  tbe  trial  court,  bnt  th^se  facts 
do  not  bring  it  within  tbe  rule  laid  down 
by  the  Supreme  Court  of  Kansas  In  Thompr 
son  et  al.  v.  Wheeler  &  Wilson  Mfg.  Co., 
29  Kan.  47S,  Wberein  a  bona  fide  attempt 
to  commence  a  proceeding  in  error  was  made 
by  filing  petition  in  error  and  case-made  and 
having  a  summons  issned  thereon  before  the 
expiration  of  one  year  from  the  rendition  of 
tbe  Judgment  appealed  from,  which  sum- 
mons in  error  was  served  within.  60  days 
after  the  expiration  of  said  period  of  one 
year  from  tbe  rendition  of  the  Judgment  in 
the  trial  conrt,  and  wberein  It  was  held  that 
the  action  was  commenced  In  time.  Had 
the  summons  In  error  been  issued  In  this 
case  before  the  expiration  of  one  year  from 
tbe  rendition  of  the  Judgnimt  and  served  on 
the  date  that  it  was  served,  the  action  would 
have  then  been  conim<>nced  In  time. 

The  failure  of  plaintiff  In  e»ror  to  have 
summons   Issued   before   January    IS,    1909, 


ts-fatal  to  the  Jtirl^Idlon  of  this  iourt,  and 
the  cause  Is  dismissed. 

KANE,    0.   J.,   and   WILLIAMS,   DUNN, 
and  TLTRNEJR,  JJ.,  concur. 


J.   E;  McMILLAK  HARDWARE  CO.  T. 

ROSS. 

(Sopreme  Court  of  Oklahoma.    Sept.  14,  1909.) 

1.  Replevih  <|  <59*)  —  Issues,  Pboof,  awd 
Vabiahce. 

When  tbe  petition  in  a  replevin  suit  al- 
leges tliat  the  plaintiff  is  entitled  to  tbe  pos- 
sesBion  of  certam  personal  property  by  reason  of 
a  special  interest  therein,  evidenced  by  certain 
notes  and  a,  chattel  mortgage,  and  the  proof 
shows  that,  if  he  ia  entitled  to  tbe  possession 
thereof  at  all^  it  is  by  reason  of  a  certain  other 
agreement  with  the  defeildant,  and  timely  ob- 
jection 1b  made  to  such  variance  between  the 
pleadings  and  the  proof,  it  is  fatal  to  the  re- 
covery of  the  plaintiff. 

[Ei  Note.— For  other  cases,  see  Replevin. 
Cent  Dig.  S  278;  Dec  Dig.  f  69.*] 

2.  Replevin  (|  83*)— Dauages  to  Defeno- 

ANT. 

Damages  to  a  defendant  in  a  replevin  anit 
are  to  compensate  him  for  the  loss  he  has  sus- 
tained by  being  wrongfully  deprived  of  his  prop- 
erty, and  their  award  involves  a  prior  finding 
that  he  is  entitled  to  its  possession,  and  he  is 
never  entitled  to  damages  unless  he  shows  him- 
self entitled  to  the  possession  of  the  property  at 
the  time  the  suit  was  commenced. 

[Kd.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  i  811 ;   Dee.  Dig.  |  83.*] 

(Syllabus  by  the  Court.) 

Error  from  Johnston  County  Court;  M. 
L.  Garrptt,   Special  Judge. 

RepJevin  by  the  J.  E.  McMillan  Hardware 
Company  against  W.  H.  Boss.  Judgment 
for  defendant,  and  pHlntlff  bring?  e^or.  Re- 
versed and  remanded. 

E.  D.  Slough  and  J.  O.  Mlnter,  for  plain- 
tiff In  error.  Wni.  L.  Lawrence,  Chas.  -S. 
Stephens,  and  Joe  S.  Ratllff,  for  defendant 
In  error.  •    • 

KANE,  C.  7.  This  was  an  action  in  re^ 
plevlw,  commenced  by  the  plaintiff  In  error, 
plaintiff  below,  against  tbe  defendant  In  er- 
ror, defendant  below,  to  recover  poseesBlon 
of  certain  iiersonal  property.  The  ground 
upon  which  plaintiff  claimed  the  right  to 
possession  was  that  the  defendant  was  in- 
debted to  lilm-  on  certain  written  instru- 
ments which  were  dne  and  unpaid  at  the 
time  of  the  cMnmencement  of  tbe  action,  and 
that,  by  the  terms  of  said  written  instru- 
ments and  a  chattel  mortgage  given  to  se- 
cure some  of  tbem,  he  was  entitled  to  pos- 
session of  the  property  therein  described  up- 
on default  of  payment  ot  the  sums  due.  The 
defendant  admitted  the  excution  of  the  writ- 
ten instruments,  and  that  by  their  terms  tbe 
plaintiff  was  entitled  to  the  possession  of 
tbe  property,  but  that,  after  tbe  written  In- 
struments had  become  due  and  payable,  the 
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plaintiff  bad  Instituted  a  (alt  In  the  United 
States  conuulssloner's  court  on  the  same 
notes  and  mortgage  <m  which  this  action  Is 
brought,  whereupon  the  parties  to  this  suit 
entered  into  a  compromlBe  whereby  It  was 
agreed  that  the  plaintiff  would  refrain  from 
prosecuting  any  suit  against  the  defendant, 
and  that,  In  consideration  of  plaintiff's  prom- 
ise to  refrain  from  said  suit,  the  defendant 
agreed  that  the  plaintiff  should  have  Imme- 
diate custody  of  the  crc^s,  live  stock,  and 
other  property  mortgaged  and  described  in 
said  written  Instruments  until  the  crops 
could  be  gathered  and  marketed  and  said 
notes  paid  off,  the  defendant  agreeing  to  pay 
plaintiff  or  its  agent  for  gathering  said 
crop;  that  in  compliance  with  said  agree- 
ment the  plaintiff  placed  its  agent  In  charge 
of  said  crop  and  all  of  the  other  mortgaged 
property,  and  said  agent,  by  the  help  of  de- 
fendant, picked  and  marketed  five  bales  of 
cotton,  part  of  said  crop,  and  realized  there- 
from after  deducting  the  expenses  of  pick- 
ing and  marketing  same,  $231.90,  which 
amount  plaintiff  received  to  apply  on  defend- 
ant's indebtedness  to  It,  and  thereby  all  of 
defendant's  Indebtedness  to  plaintiff  was  sat- 
isfied, except  $55;  that,  had  plaintiff  kept 
the  terms  of  said  compromise  and  remain- 
ed in  possession  of  the  mortgaged  proper- 
ty, it  could  have  gathered  enough  to  have 
fully  paid  off  said  notes ;  that  plaintiff  whol- 
ly violated  said  compromise  and  withdrew 
its  agent,  Charlie  Johnston,  and  wrongfully 
brought  this  action.  The  defendant  further 
alleged  that,  by  being  deprived  of  said  prop- 
erty, he  suffered  damages  In  the  sum  of  $160, 
for  which,  together  with  the  return  of  the 
property,  or  the  value  thereof,  he  prays 
Judgment  By  way  of  reply,  the  plaintiff  al- 
leged that  it  filed  Its  affidavit  and  bond  as 
required  by  law,  and  an  order  of  replevin 
was  Issued  out  of  the  United  States  com- 
missioner's court  at  Madill,  and  that  said 
order  was  served  by  an  officer  appointed  by 
the  court  for  said  purpose,  and  said  prop- 
erty was  delivered  to  plaintiff  by  virtue  of 
said  order,  and  that  Charlie  Johnston  was 
placed  in  charge  as  the  custodian;  that, 
when  a  portion  of  the  crop  was  gathered,  the 
Bald  gathering  was  Interrupted  by  a  rainy 
spell,  when  Johnston  returned  to  Madill,  un- 
til such  time  as  weather  would  permit  for 
a  continuation  of  the  gathering  of  said  crop, 
but,  when  the  said  Johnston  returned  to  re- 
sume the  gathering  of  said  crop,  the  said  de- 
fendant refnsed  to  let  him  resume  posses- 
sion of  the  said  property,  and  refused  to  per- 
mit him  to  remain  on  the  premises  or  fur- 
nish him  board,  and  as  the  commissioner's 
court  had  become  dormant,  and  its  process 
dead,  the  plaintiff  was  forced  to  sue  out 
a  writ  of  replevin  in  this  court,  to  get  pos- 
session of  the  said  property.  On  the  Issues 
thus  Joined  the  cause  was  tried  to  a  Jury, 
which  returned  a  verdict  In  favor  of  the 
defendant  In  the  sum  of  |30  damages,  and 
finding  that  be  was  entitled  to  the  posses- 


sion of  the  property  taken  or  th«  value  there- 
of. From  the  Judgment  entered  on  tlie  ver- 
dict the  plaintiff  appealed  to  this  court. 

That  there  was  some  sort  of  an  agreement 
between  the  plaintiff  and  the  defendant  in 
relation  to  the  compromise  there  can  be  no 
doubt  The  reply  admits  it,  and  Mr.  J.  E. 
McMillan,  one  of  the  firm  of  the  J.  B.  Mc- 
Millan Hardware  Company,  testified  in  re- 
lation to  it  as  follows:  "Q.  Tou  filed  suit 
in  the  commissioner's  court,  executed  afl9- 
davit,  and  everything?  A.  Yes.  Q.  Haw 
long  after  that  before  you  saw  the  defend- 
ant? A.  I  think  we  served  the  papers  one 
evening,  and —  Q.  Well,  go  ahead  and 
state  what  was  done.  A.  He  came  in  and 
wanted  to  know  if  there  could  not  be  some 
way  of  fixing  It  up,  and  I  told  him  the  way 
he  was  doing  about  the  security  I  didn't  feel 
like  losing  it,  and  couldn't  let  It  go  over 
for  Just  what  security  there  was.  He  said 
he  couldn't  give  me  any  more  because  he 
only  had  two  mules,  and  they  were  mort- 
gaged. Q.  Weil,  what  was  done  with  ref- 
erence to  taking  charge  of  the  crop?  A. 
W^l,  I  sent  Mr.  Johnston  down  to  take 
Charge  of  It,  and  I  understood  they  were  to 
work  along  together,  and  did,  I  think.  He 
brought  In  a  report  for  cotton  picking  and 
I  paid  It  Q.  Well,  go  ahead,  and  state  bow 
long  Mr.  Johnston  stayed  and  how  nnich 
was  gathered  while  he  was  there.  A.  I 
think  they  got  out  five  bales  of  cotton.  I 
think  they  sold  two  in  the  seed  and  prob- 
ably ginned  three.  I  have  their  statement  of 
everything.  •  •  •  Q.  Did  you  make  an 
agreement  that  Charl^  Johnston  was  to  go 
down  there?  A.  Yes.  Q.  And  Charley  went? 
A  Yes.  •  *  *  Q.  Well,  did  you  send  him 
back  down  there?  A.  Yes.  Q.  Did  you  and 
Ross  agree  on  what  should  be  paid  John- 
ston? A.  Yes."  It  is  to  be  presumed  tliat 
the  Jnry  found  from  die  evidence  that  the 
defendant  would  be  entitied  to  the  return 
of  the  property  upon  the  theory  that  the 
compromise  pleaded  as  a  defense  was  estab- 
lished by  the  evidence.  Under  the  pleadings, 
the  evidence,  and  the  general  flndtngs  of  the 
Jury,  the  plaintiff  was  not  entitled  to  potaea- 
sion  of  the  property  on  the  notes  and  nM>rt- 
gage  that  formed  the  basis  of  his  action,  as 
disclosed  by  hla  petition,  so  his  suit  >n  that 
ground  must  fall,  unless  the  petition  Is 
amraded  to  conform  to  the  facta  as  they  actu- 
ally exist 

It  seems  to  be  well  settled  that  when  the 
petition  In  a  replevin  suit  alleges  that  the 
plaintiff  is  entitled  to  the  possession  of  cer- 
tain personal  property  by  reason  of  a  spe- 
cial Interest  therein  evidenced  by  certain 
notes  and  a  chattel  mortgage,  and  the  proof 
shows  that,  if  be  is  entitied  to  the  posses- 
sion thereof  at  all.  it  is  by  reason  of  a  cer- 
tain other  agreement  with  the  defendant 
and  timely  objection  Is  made  to  such  vari- 
ance between  the  pleadings  and  the  proof,  it 
is  fatal  to  the  recovery  of  the  plaintiff,  un- 
less the  petition  is  amended  to  conform  to 
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tlM  tecta  proTen.  On  the  other  haod,  we 
are  of  the  opinion  that  no  fonndation  was 
laid  by  the  evidence  upon  which  to  base  a 
jodgment  for  damagea  against  him.  Upon 
either  theory  of  the  case  he  was  entitled  to 
the  poeseaalon  of  the  property  until  his  debt 
was  fully  paid,  and  It  Is  admitted  that  at 
the  time  the  action  was  commmced  there 
was  still  a  balance  due  hfm  of  $55,  and  it 
does  not  appear  that  this  sum  was  ever  ten- 
dered or  satisfied  In  any  way,  except  by  the 
allowance  of  damages  In  the  replevin  case. 
Damages  to  a  defendant  In  a  replevin  snlt 
are  to  compensate  him  for  the  loss  he  has 
sustained  by  being  wrongfully  deprived  of 
his  property,  and  their  award  involves  a 
prior  finding  that  he  is  entitled  to  its  pos- 
session, and  lie  is  never  entitled  to  damages 
unless  he  shows  himself  entitled  to  the  pos- 
session of  the  property  at  the  time  the  salt 
was  commenced.  Under  these  circumstances, 
it  was  error  to  enter  a  Judgment  in  favor 
of  the  defendant  for  damages  and  the  re- 
turn of  the  property.  According  to  his  own 
statement,  he  is  not  entitled  to  the  return  of 
the  property  until  he  has  paid  or  tendered 
this  $55  or  whatever  was  due  from  him  to 
the  plaintiff. 

The  Judgment  for  damages  against  the 
plaintltr  is  set  aside,  as  is  also  that  part  of 
the  Judgment  of  the  court  adjudging  the 
right  of  possession  to  the  property  involved 
herein  to  be  in  the  defendant  The  balance 
due  the  plaintiff  from  the  defendant  did  not 
■eem  to  be  an  Issue  in  the  proceedings  be- 
low, and  so  that  question  will  not  be  affected 
by  this  decision.  The  cause  is  therefore  re- 
manded, with  directions  to  take  such  fur- 
ther proceedings  not  inconsistent  with  this 
opinion,  as  may  be  necessary  to  the  final 
determination  of  the  case,  each  party  to  pay 
half  the  costs  accruing  in  this  court 

DUNN,  WlIiLIAMS,  HATES,  and  TUEN- 
BB,  }3^  concur. 


(14  OM.  7(0) 

OUGSCHLAOEB  v.  STEPHENSON. 

(Supreme  Court  of  Oklahoma.     Sept  li,  1909.) 

L  JOST  ((  82*)-*VfeBDICT  — AStaRT  OF  Rx- 
QURED  NmfBXB  Ot  JUBORS. 

Under  that  part  of  aection  19,  art  2,  6ny^ 
der-B  Ann.  Const  Okl.,  which  reads,  «•  •  • 
In  civil  cases,  and  in  criminal  cases  leas  than 
felonies,  three-fourths  of  the  whole  number  of 
Jnrois  concurring  shall  have  power  to  render  a 
verdict  In  all  other  cases  the  entire  number  of 
Jurors  most  concur  to  render  a  verdict  In  case 
a  verdict  ia  rendered  by  leas  than  the  whole 
number  of  jurors,  the  verdict  shall  be  in  writ- 
inc  and  sifted  by  each  juror  concurring  there- 
in/' five  Jurors  concurring  may  return  a  valid 
verdict  in  a  civil  action  In  the  county  court, 
provided  the  verdict  ia  in  writiac,  and  is  signed 
by  each  juror  concurring  therein. 

[Bd.  Note.— For  ather  cases,  see  Jniy.  Geat 
Dig.  H  221-225;    Dec.  Dig.  I  82.*] 


2L  CozrsTrtuTioNAi,  La.w  (i  248*)  —  Bquax. 

FaoTCcnoR  of  thk  Law— Attosrkt's  »»■> 

AonoNs  fob  Sebvices. 

Section  1.  c.  87  (section  6816),  Wilson's 
Rev.  &  Ann.  St  1003,  providing  for  an  at- 
torney's fee,  where  an  action  ia  brought  by  any 
laborer,  clerk,  servant  nurse,  or  other  person 
for  compensation  for  personal  services,  to  be  re- 
covered as  costs,  is  in  violation  of  the  fourteenth 
amendment  of  the  Constitutim  of  the  United 
States  and  void. 

[Ed,  Note.— For  other  cases,  see  CDnstltntion* 
al  Law,  Cent  Dig.  |  703;   Dec.  Dig.  i  248.*] 

(Syilabna  by  the  Court.) 

Error  from  Oarfleld  County  Court:  James 
B.  CuIUson,  Judg& 

Action  by  Albert  Stephenson  against  Peter 
Oligschlager.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Modified. 

Dan  Hnett  ft>r  plaintiff  In  error. 

KANH)  Ow  J.  This  was  an  action  based 
upon  a  contract  entered  Into  between  the 
defendant  In  error,  plaintiff  below,  and  the 
plaintiff  In  error,  defendant  below,  by  the 
terms  of  which  the  plaintiff  was  to  perfbrm 
certain  labor  for  the  defendant  for  which 
servlcca  the  defendant  agreed  to  pay  him  tha 
sum  of  $25.  The  cause  was  tried  to  a  Jury 
in  the  county  court  of  Oarfleld  county,  and. 
after  the  evidence  vras  all  In,  the  court  gav« 
the  following  instruction :  "Gentlonen  of  th« 
Jury,  yon  are  instructed  tliat  under  the  Oon- 
stitntlon  of  the  state  of  Oklahoma  six  men 
constltnte  a  legal  Jury  in  the  county  court; 
that  fa  civil  and  criminal  caste  leia  than 
felonies  three-foortbs  «f  the  whole  number 
of  Jurors  concurring  shall  hav»  power  to  ren< 
der  a.  venUct;  that  in  this  court  flve  Jnron 
agreeing  upon  a  verdict  Will  be  deemed  oat- 
flcient;  '-and  that  when  five  Jurors  only  agree 
upon  a  verdict  the  five  Jurors  so  agreeing 
must  eadi  sign  the  verdict"  A  verdict  In 
fbvor  of  the  plaintiff,  signed  by  five  of  the 
Jorors,  was  returned^  upon  which  the  court 
entered  Judgment  and  indnded  in  the  Jndg- 
mant  for  costs  an  item  (tf  $15  as  a  tee  for 
plaintiff's  attorney. 

The  questions  pceeeatBi  tv  the  record  ts 
this  court  for  settlement  are :  (1)  Is  a  verdict 
of  a  Jury  in  a  county  court  signed  by  five 
Jurors  a  valid  verdidT  (2)  Was  it  error  for 
the  cottrt  to  tax  the  sum  of  $15  as  costs 
against  the  defendant  as  an  attorney's  fee 
for  plaintiff's  coansel?  Section  IS,  art  2, 
Snyder's  Ann.  Const,  reads  in  part  as  fol- 
lows: "In  dvll  cases,  and  in  criminal  cases 
lees  than  felonies,  three-fourths  of  the  whole 
number  of  Jurors  concurring  shall  have  pow- 
er to  render  a  verdict  In  all  other  cases 
the  entire  number  of  jurors  must  concur 
to  render  a  verdict  In  case  a  verdict  Is  ren- 
dered by  less  than  the  whole  number  <^ 
Jurors,  the  verdict,  shall  be  In  writing  and 
signed  by  eadi  Juror  concurring  therein." 
Counsd  for  plaintiff  in  error  argues  in  his 
brl^  that:    "It  Is  dear  that  three-fourths 
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of  six  Jurors  could  never  return  a  verdict, 
and,  If  it  bad  been  Intended  that  Are  of 
the  six  jurors  could  render  a  verdict.  It 
would  have  been  easy  to  have  said  so;  Iienoe 
we  are  led  to  the  conclusion  that  the  clause 
in  section  19  of  the  Constitution,  above 
cited,  »  •  •  does  not  apply  to  a  Jury  of 
six  men  in  county  courts,  or  In  a  justice  of 
the  peace  court,  and  was  never  so  intended." 
We  do  not  agree  with  counsel.  It  was  the 
purpose  of  the  constitutional  convention  and 
the  people  who  adopted  the  Constitution  to 
ameliorate  somewhat  the  law's  delay,  and 
avoid,  as  far  as  was  consistent  with  the  in- 
violability of  the  jury  system,  hung  juries 
Ih  civil  and  the  lesser  grades  of  criminal 
cased.  The  case  at  bar  illustrates  the  salu- 
tary effect  of  such  a  provision.  Here  is  a 
case  with  only  $25  involved  in  tt,  and,  if  the 
above  clause  of  the  Constitution  was  to  re- 
ceive tbe  construction  sought  to  be  placed 
upon  it  by  counsel  for  plaintiff  in  error,  it 
would  be  necessary  to  reverse  the  judgmNtt 
of  the  court  below,  remand  the  case  for  a  new 
trial,  work  further  delay,  and  add  so  greatly 
to  the  «xi)ense  of  the  litigation  as  to  make 
the  cause  upon  its  merits  a  'trivial  matter  in 
comparison  to  the  accumulated  costs  and  ex- 
penses. There  la  of  late  a  strong  legislative 
trend  toward  the  formulation  of  remedies 
and  laws  to  prevent  delay  and  unnecessary 
eoet  In  litigation,  and  the  courts  ous^t  not 
to  haniper  this  laudable  purpose  by  narrow 
(tod  Illiberal  constmctioiLr  We  aie  «onvinced 
that  the  "three-fourths"  mentioned  tn  the 
foregoing  claose  of  the  Constitution  was  not 
intended  to  bei  an  arbitrary^  number,  but 
mMdy  to  indicate  the  least  number  of  jarors 
sitting  in  a  case  that  could  return,  a  valid 
verdict,  whether  the  jury  consisted  of.  six  or 
twelve  membra.  The  mece  fact  that  it  ia 
Impossible  to  secure  the  concurrence  of  three- 
fourths  of  six,  the  number  of  jarors  in  a  civil 
case  in  a  county  court,  does  not,  to  our  mind, 
indicate  a  purpose  on  the  part  of  the  cour 
atltutlonal  convention  and  the  people  to  make 
the  provision  applicable  only  to  juries  where 
12  jarors  stt.  By  this  process  of  reasoning, 
a  verdict  returned  by  10  or  11  jurors  in  such 
a  case  would  be  invalid,  while  a  verdict 
returned  by  8  jurors,  which  is  exactly  three- 
fourths  of  a  jury  of  12,  would  be  valid.  We 
decline  to  gtve  this  provision  such  a  narrow 
construction.  It  is  more  reasonable  to  pre- 
sume that  the  intention  was  to  fix  the  mini- 
mum number  of  jurors  who  were  anthoriced 
to  return  a  verdict,  whether  the  jury  con- 
sisted of  six  or  twelve  members,  and  not  to 
fix  a  hard  and  fast  inhibition  against  the 
return  of  a  verdict  fcy  any  other  number 
greater  than  three-fourths  and  leas  'than  the 
whole  panel.  With  three-fourths  or  more 
of  the  jurors  Bitting  concurring  in  the  ver- 
dict, it  Is  difficult  to  see  how  the  co^stitu^ 
tlonal  right  to  a  trial  by  jury  of  tke  person 
against  ivhom  the  verdict  was  returned  could 


be  invaded.  We  ace  convinced  that  it  was 
not  the  intention  of  the  members  of  the  con- 
stitutional convention  or  the  people  when 
they  adopted  the  Constitution  that  the  lan- 
guage "three-fourths  of  the  whole  number  of 
jurors  concurring  ghall  have  power  to  render 
a  verdict"  should,  have  relation  only  to  juries 
consisting  of  twelve  members. 

The  second  question  has  been  settled  by 
this  court  hi  the  case  of  C,  H.  I.  &  P.  Ry. 
Co.  V.  Mashore,  21  OkL  375,  9C  Pac.  630. 
The  third  paragraph  of  the  syllabus  reads 
as  follows:  "Section  1,  c.  87  (section  0915), 
Wilson's  Rev.  &  Ann.  St  1903,  providing 
for  an  attorney's  fee  where  an  action  is 
brought  by  any  laborer,  clerk,  servant,  nurse, 
or  other  person  for  couii)eusation  for  person- 
al services,  to  be  recovered  as  costs,  is  in 
violation  of  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States,  and 
void."  The  rule  seems  to  be  that,  where 
the  penalty  has  been  imposed  for  some  tor- 
tious or  negligent  act,  the  statute  has  gm- 
erally,  though  not  always,  been  sustained; 
but,  on  the.  coutmry,  where  no  wrongful  or 
negligent  conduct  was  imputed  to  the  de- 
feated party,  any  attempt  to  charge  bim 
with  a  penalty  has  not  prevailed.  C,  R.  I. 
&  P.  ,Ry.  Co.  V.  Mashore,  supra. 

Bntertaiuing  these  views  of  the  case,  it 
follows  that  the  judgment  of  the  court  below 
must  be  modified  by  setting  aside  that  part 
of  it  allowing  the  plaintiff  fifteen  dollars  at- 
torney's fee.  In  all  other  particulars  it  ia 
affirmed,  the  costs  in  this  court  to  be  divided 
equally  between  the  parties. 

DUNN.  WIl^UAMS,  HAYbS,  and  TUR- 
NER, JJ.,  concur. 


C.  M.  KBTS  &  CO.  et  al.  v.  FIRST  NAT. 
B4Jj^  OF  CLARKIIORE  et  al. 

yiNITA   NAT.   BANK  T.   8AKEL 

(Supreme  Court  of  Oklahoma.    Sept.  10,  1906. 
On  Rehearing,  Sept  14,  1909.) 

1.  Chattel   Mowgaqes   (i   87*)  —  Recobo  — 
Place  of— Change  in  uistbict. 

Where  a  chattel  mortgaKe  was  filed  or 
recorded  at  Moako^e,  in  the  Northern  district 
of  the  Indian  Temtory,  which  was  the  proper 
place  of  recordation  at  the  time  thereof,  and 
by  a  suba^uent  act  of  Cougress  (Act  Feb.  19, 
1903,  c.  707,  32  Stat.  81U  the  Northern  dU- 
trict  was  Bubdivided,  and  Yinita  made  the  re- 
cording office  for  the  part  of  the  Northern  dis- 
trict in  which  the  property  mortgaged  was  sit- 
uated, such  change  did  not  affect  the  validity  of 
Bucb  recordation. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  165;   Dec  Dig.  i  87.*] 

2.  Chattel   Mobtgaoes    (S    150*)— Sai.es    (| 
235*)— Record— PI.ACB  of-^hanqe  iw  Dis- 

TBICT. 

The  record  of  a  chattel  mortgage  in  a  dis- 
trict where  the  property  covered  thereby  lies, 
though  upon  mibdivieion  of  the  district  subse- 
quent to  the  record  of  the  mortgage  the  prop- 
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erty  may  fall  within  the  new  district,  is  notice 
to  porchasen  or  IccumbrancerB. 
(EM.  Note.— For  other  caaes,  see  Chattel  Mort- 

Sea,   Gent  Dig.   t  246;    Deo.   Dia.   t  160;* 
es,  Cent.  Dig.  {  681;   Dec.  Dig.  {235.*] 
8.  GBArm.  MoBTOAon  (I  83*)— Bxcobdins 

OB  FlLIWG— StaTCTOBT  ftlOVISIONB. 

Hat  part  of  the  act  of  Congiesa  (Act  Feb. 
18, 190B,  e.  707,  82  Stat  841)  proridiiis  for  the 
record  of  deeda  and  other  oonTayanoea  and  Jn- 
Btruments  of  writing  in  the  Indian  Xerritoiy, 
which  provides  that  "sach  instmments  hereto- 
fore recorded  witli  th«  derk  of  th«  United 
States  Court  of  the  Indian  Territorj  ahali  not 
be  required  to  be  again  recorded  under  this  pro- 
Tision,  bat  shall  he  transferred  to  the  indexes 
withoat  farther  cost,  and  aocfa  record  heretofore 
made  shall  be  of  full  forca  and  eCEset,  tb«  same 
aa  if  made  under  this  statute,"  casts  no  addi- 
tional duties  upon  mortgagees  who,  prior  to  its 
rsage,  had  filed  or  recorded  their  mstroments 
conformity  with  the  locordatiOB  lawa  they 
in  force. 

[Bid.  Note.— For  other  cases,  see  Chattel  Hoit- 
gagea.  Cent  Dig.  |  ISO;  Dec.  Dig.  f  83.*] 

(Syllabus  by  the  CourtJ 

Appeal  from  the  United  States  Court  for 
the  Northern  District  of  the  Indian  Territory, 
Sitting  at  Ylnita;  Jos^h  A.  6111,  Jndgfe 

Action  by  the  First  National  Bank  of 
CSaronore  against  Wat  Mayes,  In  which  ac- 
tion C  M.  Keys  Se  Co.,  the  Vlnlta  National 
Bank,  the  Stockyards  Bank,  and  others  were 
permitted  to  interplead.  From  the  Judgment 
the  Interpleaders  named  appealed  to  the 
Coort  of  Appeals  of  the  Indian  Territory, 
wbence  the  cause  was  transferred  to  the 
Supreme  Court  of  Oklahoma.  Judgment  mod- 
ified. 

William  P.  Thompson,  for  appellant  Vlnlta 
Nat.  Bank.  Nev.  Campbell  and  Robert  F. 
Blair,  for  appellants  C.  M.  Keys  &  Co.  and 
Stockyards  Bank.  W.  H.  Komegay,  for  ap- 
pellees First  Nat  Bank  of  Claremore  and 
First  Nat  Bank  of  Vinita.  J.  Howard 
Langley  and  C.  J.  Taylor,  for  appellees  Clti- 
sens'  Bank,  Hogan,  and  Hayes. 


KANB,  01  J.  Tbls  suit  was  commenced  on 
the  20th  day  of  July,  1905,  by  the  appellee 
First  National  Bank  of  Claremore,  by  filing 
its  complaint  at  law  in  the  United  States 
Cotirt  for  the  Northern  District  of  the  In- 
dian Territory,  at  Ylnita,  against  Wat  Mayes, 
alleging  that  the  defendant  Wat  Mayes  was 
Indebted  to  the  plaintiff  In  the  sum  of  H,- 
888.09  on  one  certain  promissory  note,  and 
the  snm  of  9871.98  upon  a  second  promissory 
note,  and  the  sum  of  $111.82  on  account  On 
the  same  day  It  filed  an  affidavit  in  attach- 
ment, and  caused  an  order  of  attachment  to 
be  Issued  against  the  property  of  Wat  Mayes. 
After  the  suit  was  commenced  and  attach- 
ment levied,  numerous  creditors  of  Wat 
Mayes  made  application  to  the  court  for 
leave  to  interplead  and  set  up  their  respec- 
tive  claims  to  priority  in  the  distribution  of 
the  estate  of  Mr.  Mayes,  who  at  that  time 
was  hopelessly  Insolvent    The  court  permit- 


ted the  creditors  to  Interplead,  and  the  cause 
was  referred  to  a  master  in  chancery  to  make 
findings  of  fact  and  conclusions  of  law,  and 
report  the  same  to  the  court  On  the  23d 
day  of  August  the  plaintiff  and  the  various 
interpleaders  made  application  to  the  court 
for  the  appointment  of  a  receiver  to  take 
charge  of  and  dispose  of  the  attached  proper- 
ty, and  on  the  same  day  the  court  granted 
their  prayer,  and  appointed  O.  W.  Mayes  re- 
ceiver, who  aftervrards  qualified  and  took 
charge  of  and  disposed  of  the  attached 
property,  and  turned  the  proceeds  thereof, 
amounting  to  $11,234.47,  into  court.  In  due 
time  the  master  made  his  report,  and  the 
court  entered  a  decree  in  accordance  with 
the  recommendations  therein  contained,  and 
ordered  that  out  of  the  money  received  from 
tbe  sale  of  the  attached  property  there  be 
paid  by  the  receiver  all  costs,  including  tbe 
master's  fee  of  $360,  and  that  out  of  Ibe  ve>- 
malnder  be  paid  the  respective  claims  of  the 
parties  to  the  suit  in  full  as  far  as  the  pro- 
ceeds would  extmid,  In  the  following  order: 
(1)  To  First  National  Bank  of  Vlnlta  its 
dalm,  amounting  to  $4,144.42;  (2)  to  First 
National  Bank  of  Claremore  Its  dalm, 
amounting  to  $5,418.99 ;  (S)  to  CitUens^  Bank 
of  Pryor  Creek  Its  dalm,  amounting  to  $%• 
088.83 ;  (4)  to  J.  G.  Hogan  his  claim,  amomit- 
ing  to  $6,801.96;  (D)  to  Mary  D.  Mayes  her 
dalm,  amounting  to  $1,802.88 ;  (6)  to  Vinita 
National  Bank  Its  claim,  amountlnc  to  $809.- 
77;  (7)  to  a  M.  Keys  &  Ca  and  Stockyards 
Bank  their  dalm,  amounting  to  $17,246.81. 
From  this  judgment  Vinita  National  Bank, 
and  0.  M.  Keys  &  Ca  and  StoCkyarda  Bank 
prosecuted  their  separate  appeals  to  the  Court 
of  Appeals  of  tbe  Indian  Territory,  which 
appeals  were  consolidated  in  that  court,  and 
the  cause  ■«ame  to  this  court  under  the  termi 
of  tbe  enabling  act  (Act  Cong.  June  16, 1906, 
c  8835,  84  Stat  267),  and  the  schedule  to  the 
Constitution. 

The  grounds  upon  wbich  tbe  Vlnlta  Nation- 
al Bank  bases  its  right  to  a  reversal  of  the 
Judgment  of  the  court  below  are:  That  Wat 
Mayes,  tbe  original  defendant,  on  the  16th 
day  of  December,  1899,  was  the  owner  of, 
and  In  possession  of,  a  large  herd  of  cattle 
that  were  unincumbered.  That  In  order  to 
obtain  credit  at  the  Vlnlta  National  Bank 
for  the  sum  ot  $4,500,  he  executed  on  said 
date  bis  note  for  that  sum,  due  six  months 
after  date,  and  as  security  for  the  payment  of 
said  note  he  also  executed  a  chattel  mort- 
gage on  said  cattle,  which  said  mortgage  was 
by  the  First  National  Bank  filed  for  record 
with  the  recorder  of  tbe  Northern  district  of 
the  Indian  Territory.  That  said  mortgage  so 
filed  was  renewed  from  year  to  year  by  re- 
newal affidavits  filed  In  accordance  with  the 
provisions  of  the  Statutes  of  Arkansas,  in 
force  in  the  Indian  Territory.  That  the  prop- 
erty taken  under  the  writ  of  attachment 
consisted   of  part   of   the   cattle   included 


•Tar  eUMT  eases  ss*  sasM  tovts  aa4  ascUfOn  NUHBDR  to  Sas.  4k  An.  XHss.  1M7  to  «ato,  *  Bwortw  Indtaas 


Digitized  by 


Google 


848 


104  PACIFIC  REPORTER. 


In  said  mortgage  and  that  said  mortgage 
was  a  valid  lien  against  said  cattle  at  the 
time  the  writ  of  attachment  was  Issued  and 
levied.  C  M.  Keys  &  Co.  and  Stockyards 
Bank  base  their  right  to  a  reversal  upon 
the  grounds  that  on  the  29th  day  of 
October,  1901,  Wat  Mayes,  the  original  de- 
fendant herein,  made,  executed,  and  deliver- 
ed to  said  C.  M.  Keys  &  Co.  his  promissory 
note  for  $34,804.01,  payable  six  months  after 
date,  and  to  secure  the  payment  of  said 
note  said  defendant  on  said  date  made,  ex- 
ecuted, and  delivered  to  said  C.  M.  Keys  & 
Co.  a  chattel  mortgage  upon  2,835  head  of 
mixed  cattle  and  their  Increase  and  additions 
thereto,  kept  end  located  in  the  Northern 
district  of  the  Indian  Territory,  about  3  miles 
southeast  of  Pryor  Creek  In  said  territory. 
That  on  the  3l8t  day  of  October,  1901,  said 
G.  M.  Keys  &  Co.  filed  said  chattel  mortgage 
for  record  In  the  office  of  the  clerk  of  the 
United  States  Court,  then  ez-offldo  recorder 
for  the  Northern  district  of  the  Indian  Terri- 
tory, at  Muskogee,  which  mortgage  was  duly 
recorded  In  said  office  by  the  clerk.  That 
said  mortgage  covered  all  the  property  taken 
under  the  writ  of  attachment.  That  after  the 
date  of  said  note,  and  before  the  same  be- 
came due,  the  said  C.  M.  Keys  &  Co.  for  a 
valuable  consideration  sold  and  transferred 
said  note  to  the  Stockyards  Bank  by  Indorse- 
ment, and  assigned  and  transferred  to  the 
Stockyards  Bank  said  chattel  mortgage  given 
by  said  defendant  to  secure  said  note.  That 
when  said  notjB  became  due  said  defendant 
Wat  Mayes  was  unable  to  pay  the  same  In 
fall,  but  made  settlement  by  paying  par.  of 
the  Indebtedness  recited  in  said  note,  and 
by  giving  hla  note  for  the  remainder  thereof, 
and  that  from  time  to  time  thereafter  said 
defendant  Wat  Mayes  made  various  pay- 
ments upon  said  note,  until  "on,  to  wit,  the 
1st  day  of  March,  1905,  he  made,  executed 
and  delivered  to  said  C.  M.  Keys  &  Co.  one 
certain  promissory  note  for  $12,026.74,  pay- 
able to  the  order  of  said  C.  M.  Keys  &  Co. 
six  months  after  date  at  National  Stock- 
yards Bank.  That  before  said  last-named 
note  became  due,  for  a  valuable  consldera- 
tion,  and  In  due  coarse  of  business,  said  C. 
M.  Keys  &  Co.  Indorsed  said  note  to  said 
Stockyards  Bank,  which  notes  were  all  cover- 
ed in  Bald  $34,804.04  note  secured  by  said 

chattel  mortgage.     That  on  the  day 

of  February,  1905,  said  defendant  Wat  Mayes 
made,  executed,  and  delivered  to  said  C.  M. 
Keys  &  Co.  his  promissory  note  for  $500. 
That  from  time  to  time  various  payments 
were  made  upon  said  notes,  but  after  deduct- 
ing all  of  said  payments  so  made  by  said 
defendant,  a  balance  of  $15,288.60  was  still 
due  upon  said  notes. 

The  foregoing  statement  of  facts  is  In  prac- 
tical harmony  with  the  undisputed  evidence. 
Counsel  for  all  the  parties  filing  briefs  admit 
that  the  main  questions  of  law  involved  are : 
(1)  Was.  It  necessary  Xor  appelUmt^  under 


Act  Cong.  May  27,  1902,  c.  888,  32  Stat.  246, 
approved  May  27,  1902,  which  divided  the 
Northern  district  of  the  Indian  Territory  In* 
to  two  parts,  making  the  office  of  the  clerk 
of  the  United  States  Court  at  VInlta,  Ind.  T., 
the  recording  office  for  the  Northern  district, 
to  record  their  mortgages  at  Vinlta,  when 
they  had  already  filed  or  recorded  them  in 
the  office  of  the  clerk  of  the  court  at  Musko- 
gee? (2)  Was  It  necessary.  In  order  to  pre- 
serve their  liens  upon  the  cattle  described  in 
their  mortgages  filed  and  recorded  at  Musko- 
gee, to  have  such  mortgages  Indexed  at  Pryor 
Creek,  Ind.  T.,  under  Act  Cong.  Feb.  10,  1903, 
c.  707,  32  Stat.  841,  approved  February  19, 
1903? 

The  master  found  that  subsequent  to  the 
passage  and  approval  of  the  act  of  Congress 
of  the  27th  day  of  May,  1902,  it  was  the 
duty  of  the  appellants,  if  they  desired  to  pre- 
serve their  liens  as  against  subsequent  mort- 
gagees or  additional  creditors,  to  have  their 
mortgages  filed  or  recorded  at  Vinlta,  Ind.  T., 
and  after  the  passage  and  approval  of  the 
act  of  Congress  of  the  19th  day  of  February, 
1903,  supra,  to  Index  their  mortgages  at  Pry- 
or Creek,  and  inasmuch  as  appellants  had 
failed  to  do  these  things,  their  mortgages 
were  void  as  to  subsequent  attaching  credit- 
ors and  mortgagees.  The  court.  In  its  de- 
cree. In  addlti<Hi  to  adopting  the  conclusions 
of  the  master,  further  found  that  the  mort- 
gage of  the  appellant  C.  iu  Keys  &  Co.  and 
Stockyards  Bank  was  an  absolute  fraud, 
by  reason  of  their  failure  to  notify  peofile 
of  the  various  payments  that  had  been 
made  and  the  transfers  that  were  made.  At 
the  time  the  mortgages  were  made,  executed, 
and  delivered  and  at  all  subsequent  times  up 
to  the  sale  by  the  receivw,  the  cattle  involved 
in  this  controversy  were  kept  and  located  In 
the  Northern  district  of  the  Indian  Territory, 
about  3  miles  southeast  of  Pryor  Creek  In 
dlMrlct  No.  6;  Vinlta  and  Pryor  Creek,  re- 
spectively, being  the  places  of  recordation 
after  the  passage  of  the  act  of  Congress  dat- 
ed the  27th  day  of  May,  1902,  supra,  and 
after  the  passage  of  the  act  of  Congress  dat- 
ed the  19th  day  of  February,  1903,  supra. 
It  was  admitted  that  all  the  creditors,  except 
Mary  D.  Mayes,  had  actual  knowledge  of  the 
existence  of  the  chattel  mortgages  of  the 
Vinlta  National  Bank  and  of  C.  M.  Keys 
&  Co. 

From  time  to  time  Congress  made  such 
provisions  for  the  recordation  of  mortgages 
in  the  Indian  Territory  as  was  deemed  nec- 
essary to  meet  the  needs  of  the  people  under 
the  conditions  therein  existing.  By  the  law 
In  force  at  the  time  the  mortgages  herein 
were  given,  filed,  and  recorded  Muskogee 
was  the  proper  recording  office  for  the  dis- 
trict In  which  the  property  was  situated.  At 
that  time  these  mortgages  were  filed.  In  the 
case  of  the  Vinlta  National  Bank,  and  re- 
corded in  the  case  of  C.  M.  Keys  ft  Co.,  at 
-the  proper  place  and  In  the  mauaw  required 
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by  law.  By  the  act  approved  May  27,  1902 
(32  Stat.  245,  c.  888).  the  Western  district 
was  carved  out  of  the  Northern  district,  .and 
Musliogee  remained  the  recording  office  for 
the  Western  district,  and  Vlulta  was  made 
the  recording  office  for  the  new  Northern 
district  The  language  of  the  act  concern- 
ing the  recording  office  for  the  Northern  dis- 
trict reads  as  follows:  "That  the  derli's  of- 
fice at  Tinita  shall  also  be  the  recorder's 
office  for  the  Northern  district,  except  that 
the  clerk's  office  at  Miami  shall  continue  to 
be  the  recording  office  for  the  Quapaw  In- 
dian Agency  as  now  provided  by  law."  Con- 
gress did  not  consider  it  necessary  to  pro- 
vide by  the  act  forming  the  Northern  dis- 
trict, and  providing  ttiat  the  clerk's  office  at 
Vlnita  should  be  the  recorder's  office  there- 
in, that  mortgages  theretofore  recorded  In 
the  Northern  district  before  division  should 
again  be  recorded  In  the  new  district,  in  or- 
der to  preserve  and  continue  the  public  no- 
tice given  by  the  original  recordation.  Con- 
gress merely  divided  the  district, .  leaving 
Muskogee,  which  had  been  the  recording  of- 
fice for  the  whole  district  prior  to  the  divi- 
sion, the  recording  office  for  the  Western  dis- 
trict, and  making  Vinlta  the  recording  office 
for  the  Northern  district  No  provision  was 
made  for  re-recording  Instruments  covering 
property  which  after  the  division  would  be 
In  the  new  Northern  district,  at  Vinlta.  Un- 
der such  circumstances  it  cannot  be  said  that 
It  was  Incumbent  upon  the.  mortgagees  here- 
in, having  complied  with  the  law  as  it  was 
at  the  time  they  took  their  mortgages,  to  re- 
flle  or  re-record  them  at  Vinlta,  after  the 
division  of  the  district,  In  order  to  give  con- 
Btmctlve  notice  to  subsequent  purchasers  or 
Incumbrancers.  "Where  the  deed  is  deposit- 
ed for  record  In  the  office  of  the  recorder  of 
the  county  In  which  the  land  is  located  at 
the  time,  and  by  a  subsequent  subdivision 
the  land  falls  within  the  bbundarles  of  an- 
other county,  sn<Sh  change  will  not  affect  the 
validity  of  the  registration."  Wade  on  No- 
tice, t  196.  In  Melton  et  al.  v.  Turner,  88 
Tex.  81,  Mr.  Justice  Walker  says:  "The  rec- 
ord of  a  deed  In  a  county  where  the  land 
lies,  though  upon  subdivision  of  the  county 
subsequent  to  the  record  ot  the  deed  the  land 
may  fall  within  the  new  subdivision.  Is  no- 
tice to  purchasers."  The  foregoing  authori- 
ties seem  to  be  decisive  of  the  first  proposi- 
tion Involved  In  this  case. 

On  the  second  proposition  we  are  of  the 
opinion  that  that  part  of  the  "Act  provid- 
ing for  record  of  deeds  and  other  convey- 
ances and  instruments  of  writing  In  Indian 
Territory,"  which  provides  that  "such  Instru- 
ments heretofore  recorded  with  the  clerk  of 
the  llnlted  States  Court  of  the  Indian  Ter- 
ritory shAlT  not  be  retjulred  to  be  again  re- 
corded under  tlils  ifrovlsion,  but  shall  be 
transferred  to  the  indexes  without  further 
cost, '  and  such  reccfrd  heretofore'  maiie  shall 
be  of  full  force  and  effect,  the  same  as  If 
made  under -tiilB'statute,"  casts  no  addltiounl 


burdens  or  duties  upon  the  mortgagees  In  re- 
lation to  transferring  to  the  Indexes  mort- 
gages which  had  theretofore  been  property 
filed  or  recorded  In  the  proper  recording  of- 
fice. We  do  not  believe  that  a  fair  construc- 
tion of  the  language  above  quoted  will  Jus- 
tify the  interpretation  sought  to  be  given  to 
it  by  counsel  for  the  appellees,  or  the  con- 
clusions of  law  drawn  from  the  facts  by  the 
court  below.  The  language  of  the  act  does 
not  In  so  many  words  make  it  the  duty  of 
the  mortgagees  to  transfer  their  mortgages 
to  the  indexes;  neither  does  It  directly  cast 
this  burden  upon  the  clerks  of  the  court  but 
we  believe  the  implication  is  much  plainer 
that  it  was  intended  that  the  derk  should 
do  such  work  than  that  It  should  be  per- 
formed by  the  mortgagees.  The  act  of  Con- 
gress specifically  provides:  "Such  instru- 
ments heretofore  recorded  with  any  clerk  of 
the  United  States  Court  shall  not  be  required 
to  be  again  recorded  under  this  provision, 
*  •  *  and  such  record  heretofore  made 
shall  be  of  force  and  effect  the  same  as  if 
made  under  this  statute."  The  part  of  the 
act  that  caused  the  original  plaintiff  and  the 
interveners  to  attack  the  mortgages  of  C. 
M.  Keys  &  Co.  and  the  Vinlta  National  Bank 
is  that  part  inclosed  In  the  above  clause  by 
commas,  which  reads:  "but  shall  be  trans- 
ferred to  the  Indexes  without  further  cost" 
We  have  no  doubt  that  the  Indexes  referred 
to  had  reference  to  the  system  of  recordation 
prescribed  by  the  laws  of  Arkansas,  as  modi- 
fled  by  acts  of  Congress,  which  were  then 
in  force  In  the  Indian  Territory,  and  that  it 
was  the  intention  of  Congress  that  the  trans- 
ferring to  the  Indexes  should  be  done  by  the 
same  officer  who,  under  said  laws,  bad 
charge  of  such  Indexes. 

Section  5560,  Mansf.  Dig.  (Ind.  T.  Ann. 
St  1899,  {  3533),  provides  that:  "When  any 
deed,  mortgage,  deed  of  trust,  bond,  convey- 
ance or  other  instrument  of  writing  author- 
ized by  law  to  be  recorded  shall  be  deposited 
In  the  recorder's  office  for  record,  the  record- 
er shall  enter  in  a  book  to  be  provided  for 
that  purpose,  in  alphabetical  order,  the 
names  of  the  persons  and  date  and  nature 
thereof,  the  time  of  delivery  for  record,"  etc. 
Section  6565  (section  353S)  provides  that: 
"Each  recorder  shall,  in  like  manner,  make, 
keep  and  preserve  a  full  and  perfect  alpha- 
betical index  to  all  books  of  record  in  his  of- 
fice wherein  all  deeds  and  instruments  of 
writing  in  relation  to  personal  proi)erty,  mar- 
riage contracts,  certificates  of  marriage  and 
all  other  papers  are  recorded,"  etc.  It  will 
be  noticed  that  wherever  "indexes"  or  "In 
dexing"  Is  mentioned,  such  work  is  always 
to  be  done  by  the  recorder,  and  never  by  the 
mortgagor  or  mortgagee.  Another  indication, 
to  our  mind,  that  the  recorder  was  to  trans- 
fer these  instruments  to  the  Indexes  Is  the 
statement  that  It  should  be  done  "without 
further  cost"  The  recorder  Is  the  person 
who  ordinarily  does  such  work,  and  who  is 
always  paid  for  it    The  act  at>ove  quote^ 
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made  tt  t&e  dnty  of  some  on«  to  do  this 
clerical  work  without  further  coet,  which 
evidently  meant  that  the  proper  person  to 
do  It  would  be  the  person  who  had  hitherto 
been  entitled  to  receive  fees  for  like  services 
In  relation  to  the  same  class  of  instruments. 
Furthermore,  section  4743,  Mansf.  Dig.  (Ind. 
T.  Ann.  Bt  1809,  i  8054),  provides  that:  "Ev- 
ery mortgage,  whether  for  real  or  personal 
property,  shall  be  a  lien  on  the  mortgaged 
property  from  the  time  the  same  la  filed  in 
the  recorder's  office  for  record,  and  not  be- 
fore; which  filing  shall  be  notice  to  all  per- 
sons of  the  iexistence  of  such  mortgage."  Sec- 
tion 4750,  Mansf.  Dig.  (Ind.  T.  Ann.  St 
1899,  S  80(51),  provides  that:  "Whenever  any 
mortgage  or  conveyance.  Intended  to  oporate 
as  a  mortgage  on  personal  property,  or  any 
deed  of  trust  upon  personal  property,  shall 
be  filed  with  any  recorder  In  this  state,  up- 
on which  is  Indorsed  the  following:  This 
Instrument  is  to  be  filed  but  not  recorded,' 
and  which  indorsement  is  signed  by.  the 
mortgagee,  his  agent  or  attorney,  the  said  in- 
strument, when  so  received,  shall  be  marked, 
•Filed'  by  the  recorder,  with  the  time  of 
'filing  upon  the  back  of  such  Instrument;  and 
he  shnll  file  the  same  in  his  office,  and  It 
shall  be  a  Hen  on  the  property  therein  de- 
scribed from  the  time  of  filing,  and  the  same 
shall  be  kept  there  for  the  inspection  of  all 
persons  Interested ;  and  said  instmment  shall 
be  thenceforth  notice  to  all  the  world  of  the 
contents  thereof  without  further  record,  ex- 
cept as  hereinafter  provided." 

The  mortgage  of  Vlnita  National  Bank 
was  filed  under  the  provisions  of  the  first 
section,  and  the  mortgage  of  G.  M.  Keys  & 
Co;  was  recorded  at  length.  These  were  the 
recognized  ways,  under  the  laws  of  Arkansas 
In  force  in  the  Indian  Territory,  of  giving 
constructive  notice  to  the  world  of  the  exist- 
ence of  chattel  mortgagea  The  act  of  Con- 
gress that  provided  that  chattel  mortgages 
so  recorded  shall  be  transferred  to  the  index- 
es without  further  cost  did  not  annul  the 
filing  or  recording  by  the  laws  of  Arkansas, 
nor  can  it  be  said  to  have  made  such  "fil- 
ing" less  efficacious  to  give  constructive  no- 
tice to  the  world  than  it  was  before.  It  to 
"filing"  and  not  "recording"  or  "transferring 
to  the  Indexes"  that  constitutes  notice  nnder 
the  law;  and,  as  these  mortgages,  at  the 
time  they  were  made,  were  "filed"  according 
to  the  laws  then  in  force,  it  must  be  held 
that  they  were  notice  to  all  persons  of  their 
existence,  and  that  they  continued  to  be  so 
notwithstanding  the  foregoing  changes  of 
the  recording  acts. 

Counsel  for  Citizens'  Bank  and  others 
argue  in  their  brief:  "Again,  if  It  la  the 
duty  of  the  clerk,  let  us  inquire  what  par- 
ticular clerk's  du^  it  is,  so  that  we  may  .fix 
responsibility  on  somebody,  gurdy  not  the 
duty  of  the  clerk  at  Pryor  Creek,  for  how  is 
he  to  know  that  appellants  have  a  mortgage 
j>n  record  at  Muskogee  which  should  be 
tndexed  at  Fryor  Creek  7    Surdy  not  the  der Ii 


at  Muskogee,  for  he  has  no  control  over  thq 
Pryor  Creek  records."  We  do  not  believe 
the  above  objections  to  be  insuperable  bar- 
riers to  the  performance  of  the  duties  requir- 
ed of  the  recorder  by  the  act  of  Congress, 
and  such  excuse  for  nonperformance  was  not 
urged  by  him  as  a  reason  for  nonperform- 
ance. In  answer  to  a  question  put  to  him 
at  the  trial  as  to  why  he  had  not  transferred 
all  such  mortgages  to  the  indexes,  he  an- 
swered: "Simply  because  the  act  ot  Con- 
gress—  there  was  no  appropriation  for  it." 
And  that  was  probably  the  real  reason  why 
it  was  not  done.  Ttunt  It  was  not  his  duty 
to  have  done  so  seems  never  to  tiave  occur- 
red to  bltOf.  It  is  a  universal  rule  that  omis- 
sions by  a  public  officer  in  the  mode  of  com- 
plying with  forms  prescribed  to  him  by  the 
law  as  his  duty  are  not  permitted  to  aftect 
other  parties  who  are  not  in  fault  The 
following  cases  are  cited  by  counsel  for  the 
Vlnita  National  Bank  to  support  this  proposi- 
tion: Oats  V.  Walls,  23  Ark.  245;  Case  & 
Co.  V.  Hargadine,  43  Ark.  144;  Castillero  T. 
D.  S.,  2  Black,  J.-95,  17  I*  Ed.  360;  Jones  on 
Chattel  Mortgages  (3d  Ed.)  IS  271,  272. 

There  is  no  question  of  actual  fraud  in  this 
case,  nor  is  there  claimed  to  be  any.  The 
court  below  found  that  the  original  plaintiff 
was  indebted  to  all  the  parties  In  the 
amounts  they  alleged,  and  that  their  various 
promissory  notes  and  chattel  mortgages  were 
perfectly  valid  and  legitimate.  The  First 
National  Bank  of  Claremore  started  the  pro- 
ceeding on  the  theory  alone  that  the  mort- 
gages of  C.  M.  Keys  &  Co.  and  Stockyards 
Bank  and  Vlnita  National  Bank  were  not 
constructive  notice  to  subsequrait  purchasers 
and  incumbrancers,  because  they  had  not 
been  transferred  to  the  indexes,  and  com- 
menced its  attachment  suit  and  all  the  oth- 
er creditors  came  in  and,  got  such  security  as 
they  could  for  the  amounts  due  them,  and 
the  only  question  of  serious  dispute  was  the 
order  in  which  each  creditor  should  be  paid 
out  of  the  proceeds  arising  from  the  sale  of 
the  cattle.  We  believe  the  mortgagea  of  the 
I  appellants  the  Vlnita  National  Bank  and  G, 
M.  Keys  &  Co.  and  Stockyards  Bank  were 
perfectly  valid  instruments,  and  their  acts 
In  placing  them  of  record  and  keeping  them 
alive  were  in  substantial  compliance  with 
the  laws  relating  to  recordation.  Believing 
this  and  finding  no  reversible  ertor  in  the 
remaining  contentions  of  appellees,  it  fol- 
lows that  all  the  claims  should  be  paid  la 
the  order  of  their  respective  dates,  viz.: 
First  the  Vlnita  National  Bank;  second, 
0.  M.  Keys  &  CO.  and  Stockyards  Bank; 
the  other  creditors  taking  their  places  aft- 
&[  the  Vlnita  National  Bonk  and  a  H. 
Keys  &  Oa  and  Stockyards  Bank  for  the 
amounts,  and  In  the  order  decreed  by  the 
court  below. 

Let  the  Judgmejit  of  ths  court  below  be 
modified  to  conform  with  this  opinion.  All 
the  Justices- concur,  excf^t  TUBNESB,  J.,  not 
participatinf. 
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PER  CURIAM.  A  rehearing  was  granted 
in  this  case  upon  the  ground  that  'the  re- 
newal affidavits  of  the  Vinita  National  Bank 
mortgage  were  not  in  cotnformlty  with  the 
law  governing  snch  renewals  at  the  time  fliey 
were  made.  Upon  a  more  careful  examina- 
tion of  the  record  It  appears  that  the  master 
found:  "That  said  mortgage  has  since  been 
iKiewed  by  filing  renewal  affidavits  in  the 
office  of  the  clerk  of  the  United  States  Court 
and  «z-offlclo  recorder,  at  Muskogee,  Ind. 
T^  on  the  following  dates:  December  14, 
1900;  December  12,  1901;  December  20, 
1902;  December  14,  1903;  December  12, 
1S04.  That  thereafter  defendant  made  pay- 
ments on  said  Bote,  and  reduced  the  amount 
thereof  to  $729X>4,  which  sum  is  due  said 
Ylnlta  Katlonal  Bank  from  said  defendant" 
No  exception  was  saved  to  this  finding  be- 
low, nor  is  there  any  cross-appeal  or  assign- 
ment of  error  in  ttiis  court  raising  the  ques- 
tion by  any  one  who  would  be  injHred'  by  the 
preference  given  this  security.  C  M.  Keys 
&  Co.  and  Stockyards  Bank  acknowledged 
the  validity  of  the  Vinita  National  Bank 
mortgage;  and,  as  the  payment  of  their  claim 
would  more  than  e:diaHSt  the  funds  accruing 
from  the  sale  of  the  property  involved,  no 
one  else  could  be  benefited  by  displacing  the 
yinlta  National  Sank  froA  its  place  of  van- 
tage as  a  creditor,  unless  C.  M.  Keys  ft  'Or>. 
and  Stockyards  Bank  could  also  be  displaced. 
We  believe,  however,  that  we  reached"  the 
right  conclusion  In  our  fbrmer  opinion;  but, 
as  tennsel  for  the'  defeddants  in  their  briefs 
on  rehearlBg  urge'  with  "earnestness  certain 
propoBltle&s  that  they  touched  upon  casually 
In  their  former  brief,  we  will  further  notice 
these  propodtloBs  bete.  They  are  r '  (1)  That 
the  C.  M.  Keys  &  Go.  mortgage  was  good  be- 
tween the  parties,  but  was  not  -  good  as 
against  third  parties,  because  not  property 
a«dciiowledged;  and  (^  it  is  further  insisted 
that  the  same  O.  M.  Keys  ft  Co.  mortgage 
w«8  'Yraudnlent  at  the  time  of  running  the 
attachment,  and  the  fraud  came  OTit  from  the 
dealings  with  reference  to  the  cattle,  and 
was  actual,  and  that  there  was  so  much  ac- 
tual f^ud  that,  on  the  admitted  and  proven 
facts,  tbe  mortgage  was  void." 

1.  The  O.  M.  Keys  ft  Co.  mortgage  was  fh- 
troduced  in  evidence  without  objections,  the 
master  making  no  flnding  as  to  the  sufficiency 
of  the  atitnowledgment,  and  the  court  below 
did  not  notice  the  question  In  any  way,  nor 
did  counsel  for  any  of  tbe  numerous  parties. 
The  first  time,  as  far  as  the  record  discloses, 
that  this  question  was  raised  was  In  this 
oourt  by  counsel  for  First  National  Bank  of 
Claremore  and  First  National  Bank  of  Vinita 
in  his  brief.  The  point  he  seeks  to  make 
is  that  tbe  acknowledgment  Is  nM  in  con- 
formity with  section  666,  Mansf.  Dig.,  which 
was  in  force  in  the  Indian  Territory  when 
the  mortgage  was  executed,  in  that  the  words 
"and  set  forth"  were  omitted  from  the  ac- 
knowledgmeat.    Section  666,  supra,  provides 


that:  "The  acknowled^mlent  of  all  deeds. 
Instruments  in  writing,  for  the  oonv^ance  of 
real  estate,  or  that  affect  snch  real  estate  in 
law  or  In  equity,  shall  be  by  the  grantor  pre- 
sented to  such  court  or  officer  liavlng  au- 
thority by  law  to  take  such  acknowledgment, 
and  state  that  the  same  was  executed  for 
the  consideration  therein  mentioned  and  set 
forth."  It  is  true  that  the  last  three  words 
of  the  above  section  are  omitted  from  the 
acknowledgment,  but  we  do  not  believe  that 
this  omission  makes  the  instrument  void. 
To  our  mind  these  words  'add  nothing  to  the 
meaning  of  the  language  of  the  section.  The 
words  "and  set  forth"  may  be  a  little  more 
appropriate  than  the  word  "mentioned"  in 
Deferring  to  the  contents  of  a  written  Instru- 
ment; but,  if  there  is  anything  in  the  instru- 
ment '  that  Is  mADtloned,  It  must  be  also 
set  forth,  and  If  It  is  "set  forth,"  It  mast 
be  "mentioned"  therein,  according  to  the 
meaning  of  the  words  as  used  in  that  section. 
At  any  rate,  the  acknowledgment  is  substaof- 
tlally  in  the  form  prescribed  by  the  statute^ 
and  that,  to  our  mind,  is  sufflclebt 

2.  As  disclosed  tiy  the  pleadings,  this  con- 
trovcny  was  coihmenoed  by  the  First  Na- 
tional Bank'  of  Claremore  hrluglng  an  orif- 
InaD  snlt  on  the  promissory  note  and  an  open 
accoant,  and  having' an  attachment  issued; 
Then  all  the  other  parties  came  in  and  set  up 
their  respective  claims.  The  answer  of  the 
First  National  Bank  of  Claremore  to  the 
interplea  of  C.  M.  Keys  &  Co.  and  Stock- 
yards Bank  discloses' the  issues  upon  which 
tha  case  was  tried.  Omitting  the  caption, 
title,  and  slguatare  thereto,  it  reads  as  fol- 
lows: "The  plaintiff  herein  for  answer  td 
the  interplea  of  C.  M<  Keys  &  Co.,  a  partner- 
ship coirfposed  of  John  M.  Keys  and  Hugh 
Mills,  and  Sto<&yanls  Bank,  says:  That  it 
has  not  sufficient  knowledge  or  information 
to  form  a  belief  as  to  whether  or  not  the 
defendant  Wat  Mayes  is  indebted  in  any 
manlier  to  the  Interpleader,  and  It  has  not 
sufficient  knowledge  or  information  to  form 
a  belief  as  to  whether  or  not  the  defendant 
Wat  Mayes  executed  any  note  to  the  Inter- 
pleader, or  whether  the  Interpleader  holds 
any  note  executed  by  him;  and  it  says  It 
has  not  sufficient  knowledge  or  Information 
to  form  a  belief  as  to  whether  or  not  the 
interpleader  holds  any  mortgage  executed 
by  Wat  Hayes,  or  any  one  else,  upon  the 
property  attached  in  this  case.  Neither  has 
it  sufficient  knowledge  or  information  to 
form  a  beUef  as  to  whether  or  not  any  mort- 
gage so  executed  was  recorded  or  filed  for 
record  at  any  place.  It,  therefore,  denies 
that  the  interpleader  hierein  holds  any  note 
or  mortgage  executed  by  Wat  Mayes,  and  it 
therefore  denies  that  the  Interpleader  herein 
has  any  lien  for  aily  sum  upon  tlie  prop- 
erty attached  in  this  case,  and  it  prays  for 
Judgment  for  its  costs."  It  will  be  seen  from 
these  pleadings  that  no  question  of  fraud 
was  alleged  by  any  of  tbe  parties  against 
[  tbe  other.    The  referee 'niade  no  flndiiv  <^ 
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the  questlOB,  and  tbe  only  Intimation  that 
It  cut  any  figure  In  the  case  te  a  finding  of 
the  court  "that  the  mortgage  of  O.  M.  Key* 
A  Co.  la  an  absolute  fraud,  by  reason  of  thdr 
failure  to  renew  or  to  advise  people  In  any 
way,  shape,  or  form  of  the  various  payments 
that  had  been  made  and  the  transfers  that 
bad  been  made." 

The  court  below  adopted  ttie  report  at  the 
.master  In  toto,  and  Inserted  It  In  his  decree, 
just  as  It  was  reported  with  the  exception 
of  the  above  conclnslon.  The  conrt  below 
mu9t,  of  course,  have  been  of  the  opinion 
that  this  conclusion  was  warranted  by  the 
evidence  or  some  finding  of  fact  of  the  mas- 
ter, but  we  are  unable  to  find  the  evidence 
or  finding  which  to  our  mind  supports  it 
The  case  was  tried  below  npon  tbe  theory 
that  tbe  chattel  mortgages  attached  were  void 
because  they  were  not  transferred  to  the 
indexes  after  the  change  in  the  Tegistration 
laws  and  formation  of  new  recording  dis- 
tricts, and  there  are  no  averments  in  tbe 
pleadings,  nor  was  tbere  any  eridenoe  offer- 
ed at  the  trial,  or  any  findings  of  fact  by 
the  master,  upon  which  to  base  tbe  conclu- 
sion of  the  court  The  finding  of  the  master 
in  relation  to  the  C.  M.  Keys  &  Co.  trans- 
actions with  Wat  Mayes  Is  to  tbe  effect  that 
on  the  28th  day  of  October,  1001,  the  de- 
fendant Wat  Mayes  made,  executed,  and  de- 
livered to  C.  M.  Keys  &  Go.  his  certain 
promissory  note  in  the  sum  of  $34,800.01, 
with  interest  thereon  at  the  rate  of  9  per 
cent,  per  annum  from  date  thereof;  that 
said  defendant  to  secure  said  note  made,  ex* 
ecnted,  and  delivered  to  said  O.  M.  Keys  & 
Co.  a  chattel  mortgage  npon  certain  describ- 
ed property;  tl^at  said  mortgage  was  filed 
for  record  In  the  ofllce  of  Charles  A.  David- 
son, elerk  of  the  United  States  Court,  and 
cx-offlcio  recorder  in  the  Northern  district 
tit  the. Indian  Territory,  at  Muskogee,  Ind. 
tr.,  on  tbe  31st  day  of  October,  1001,  t  S 
o'clock  p.  m.,  and  recorded  In  Book  M,  p. 
tkii;  that  thereafter,  and  before  said  note 
became  due,  said  C.  M.  Keys  &  Co.,  for  a 
valuable  consideration,  sold  and  transferred 
said  note  to  Stockyards  Bank,  presentment, 
demand,  protest,  and  notice  of  protest  being 
waived  and.  payment  at  maturity  guaranteed 
by  said  C-  M.  Keys  &  Co. ;  that  thereafter 
said  defendant  made  settlement  with  said 
Stockyards  Bank  by  payment  of  a  portion  of 
said  note,  and  executed  and  delivered  his 
promUsory  note  for  the  remainder  thereof, 
and  from  time  to  time  thereafter  said  de- 
fendant made  various  payments  .upon  aald 
indebtedness,  and  on  the  lat  day  of  Marich, 
1005,  made,  executed,  and  delivered  his 
promissory  note,  as  evidence  of  the  remain- 
ing Indebtedness  due  said  C.  M.  Keys  <k  Co., 
in  the  sum  of  $12,026.74,  together  with  in- 
terest thereon  at  the  rate  of  7  per  cent,  per 
annum  from  date  thereof;  also  one  certain 
promissory  note  of. date  January  16,  1005, 
in  the  sum  of  $2,070.05,  payable  to  the  order 
of  OL  M.  Keys  *  Co.,  together  with  interest 


thereon  at  the  rate  of  T  per 'cent,  per  aunnm 
from  date  thereof;  that  thereafter,  and  be- 
fore said  notes  became  due,  for  a  valuable 
consideration,  said.  Q.  M.  Keys  &  Co.  Indors- 
ed, negotiated,  and  sold  to  intervener  Stock- 
yards Bank,  said  notes,  together  with  tbe 
mortgage  heretofore  described ;  that  there  is 
now  due  and  unpaid  upon  said  indebtedness 
the  sum  of  |15,28&68;  that  all  of  said  Inr 
debtedness  as  evidenced  by  said  notes  is  ixk- 
cluded  in  and  covered  by  said  mortgage^ 

From  tbe  foregping  findings  of  fact  it  is 
apparent  that  the  Indebtedness  to  0.  M.  Keys 
Sc  Co.  and  Stxxikyards  Bank  was  not  due  at 
the  time  the  attachment  suit  was  eommeno- 
ed,  that  there  was  a  large  sum  due  C.  M. 
Keys  &  Co.  and  Stockyards  Bank  from  Wat 
Mayes,  and  that  this  sum  was  secured  by  the 
chattel  mortgage  now  under  consideration. 
No  exceptions  were  saved  to  any  of  these 
findhigB.  Counsel  for  defendants  in  error 
insist  that  the  fraud  that  vitiated  the  mort- 
gages of  0,  M.  Keys  &  Co.  and  Vinlta  Na< 
tional  Bank,  and  Biade  them  void  as  against 
attaching  creditors,  is  evidenced  by  the  length 
of  time  after  maturity  they  had  remained 
unforedosed,  and  by  reason  of  the  manner 
In  which  the  evidence  stiows  the  cattle  had 
been  dealt  with  hy  the  respective  parties. 
We  cannot  agree  with  counsel  in  this  con- 
tention. Tbere  Is  «  clause  in  the  part  of  the 
mortgage  describing  the  promissory  note  orIg< 
inally  given  to  C.  M.  Keys  A .  Co.,  as  fol- 
lows: "One  note  for  $34,800.04,  dated  Oct 
28,  1001,  payable  one  month  after  date  all 
payable  at  the  office  of  O.  M.  Keys  &  Co., 
Nat  Stock  Tds.^  III.,  and  all  with  interest 
thereon  at  the  rate  of  eight  per  «ent.  per 
annum  from  date  according  to  the  terms 
of  any ,  renewal  or  extension  of  said  note 
wbieb  may  be  made  by  consent  of  said  sec- 
ond jparty,  Its  successors  or  ssslgns,  and  may 
be  evidenced  by  the  exeontlon  of  new  note 
or  notes  in  place  of  said  original  note  «t  or 
after  inaturity,  for  ,the  .amount  of  the  deM 
then  unpaid  and,  any  renewals  or  extensions 
thereof, .and  which  said  note  tbe  party  of 
the  first  part  hereby  agrees  to  pay  on  ma^ 
turity  thereof."  The  findings  of  fhct  of  tbe 
master  in  chancerji'do  not  disclose  that  said 
a  M.  Keys  &Co.  w  ttaeir  aaslgns  did  MVtbinK 
they  were  not  entitled  t(t  do  by  Uw  terms  ef  tile 
mortgage.  They  liad  cecelved  payments  from 
time  to  time,  and  extended  the  time  of  pay- 
ment by  renewals.  All  this,  by  tbe  terms 
of  the  mortgag|S,  seems  to  be  proper  enough. 
It  does  not  appear  that  any  of  the  defendants 
In  error  gave  Wat  Mayes  credit  on  Qie  strength 
of  the  cattle  covered  by  this  mortgage,  or 
that  the^  were  prejudiced  in  any  way  by  tbe 
dealings  of  Wat  Mayes  with  a  M.  Keys  tc 
Co.  or  their  assigns  In  relation  to  the  proper- 
ty mortgaged.  So  aside  from  the  rule  tbat 
fraud  is  never  presuiued,  and  in  order  to 
entitle  a  party  to  relief  on  that  ground  it 
is  essential  that  tbe  fraud.be  distinctly  i^- 
leged  In  the  pleadings,  so  that  It  may  be  pot 
la  issue   and  evidence.  tbereoC  ciTea,   tbt 
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charge  of  said  frand,  by  the  defendants  In  er- 
ror, tipon  the  merits,  seems  to  be  without 
foundation. 

Counsel  for  the  First  ^atloiial  Bank  of 
Vlnlta  and  the  First  National  Bank  of  Clare- 
more  state  In  their  petition  for  a  rehearing 
that  If  the  former  opinion  is  followed,  "C. 
M.  Keys  &  Co.  win  receive  the  proceeds  of 
the  lots  that  on  the  petition  of  Vlnita  Na- 
tional Bank  were  marshaled  In  tills  case, 
and  that  C.  M.  Keys  &  Co.  have  no  lien 
whatever  upota  said  lots  until  the  claims  of 
First  National  Bank  of  Claremore  and  First 
National  Bajik  of  Vlnita  are  fully  paid."  As 
far  as  the  record  and  briefs  of  counsel  dis- 
close, there  was  no  dispute  over  the  dis- 
tribution of  the  funds  arising  from  the  sale 
of  the  assets  of  Wat  Mayes,  except  that  oc- 
casioned by  the  ruling  of  the  court  below 
on  the  question  of  the  validity  of  the  chat- 
tel mortgages  held  by  C.  M.  Keys  Sc  Co.  or 
their  assigns,  and  Vlnita' National  Bank,  and 
the  decree  of  the  court  below  Is  only  dls: 
turbed  in  so  far  as  it  Is  based  upon  the 
court's  findings  that  these  chattel  mortgages 
irere  void  as  against  subsequent .  creditors 
or  incumbrancers. 

The  former  opinion  of  the  court,  as  herein 
•opplemented,  is  adhered  to.  All  the  Jua- 
tlcea  concur,  except  TUBKEB,,/„  diaquall- 
fled,  not  partlclpatliirg. 

(M  ou.  mi  ■    .  I,  ., 

POTTS  V.  FOLfiOM.. ,      . 
<Bapreme  Court  of  Oklahoma.    Sept  14,  1900.) 

BLicnoira  (|  180*)^BAixo9»^lRtneAnoir  or 
Ohoiob  bt  Voxkk  .1  !    u       .. 

Section  4,  art.  1,  a  17,  p.  233,  Seas.  Laws 
1M6,  under  the  title  of  "BMtlons,"  proWded  that 
on  recdving  his  ballot,  "if  the  voter  shall  desire 
t»  vote  for  all  the  candidates  of  one  political 
Varty  or  group  of  p^tioaers,  be  may  atamp  a 
eioes  In  toe  .circle  '^ioh  is  under  the  device  and 
ia  the  column  above  the^  candidates  of  the 
party  or  group  for  whom  he  desires  to  vote, 
and  aodi  ballot  when  so  marked  shall  be  count- 
ed as  a  straight  ticket  for  all  the  caniKdates  In 
the  column  under,  said  eirole."  A  voter  stamp- 
ed a  CMMS  in  the  clBde  ooder  a  party  device, 
and  then  etamned  m  enes  in  the  noare  imme- 
diately to  the  left  of  all  the  names  in  the- same 
oolnnm  except  Uie  name  of  plaintUf,  Had, 
that  by  stamping  in  the  cinje  nnder  tiu  party 
device  the  voter  pnder  the  law  voted  for  all- the 
candidates  in  the  column  under  said  circle,  and 
that  the  extra  markings,  wer^  without  effect. 

[Bd. '  Note.— Tor  other  cases,  see  .inections, 
Cent  Dig.  H  151-155;   DecTDlg.  |  ISO.*] 

Kane,  C.  J.,  and  Williams,  Jl,  dissenting. 
(Syllabus  by  the  Oeutt)'    :  ■ 

Krror  from  District  Court.  Haskell  County; 
.Malcolm  SL  Rosatt,  Jodge.. 

Qao  warranto  by  T.  B.  Potts  against  BoV- 
art  Folsom.  Judgment  fo^  defendant,  and 
plaintiff  brings  error.  Beversed  aad  rft- 
manded. 

Frederi(A  ft  KltcheB,  Sot  idalntlff  iq  er- 
ror. HoUey  &  Brown  and  Clark  &  Ciltten- 
den,  for  defendant'  tn  error.   '  ' 


DUNN,  J.  This  Is  an  action  In  the  na- 
ture of  quo  warrauto,  brought  by  the  plain- 
tiff In  error,  plaintiff  below,  against  ^be  de- 
fendant lu  error,  defendant  below,  to  try 
the  title  to  the  office  of  constable  of  Taloka 
township,  Haskell  county,  Okl.  At  the  gener- 
al election  held  on  the  17th  day  of  Septem- 
ber, 1007,  both  plaintiff  and  defendant  were 
candidates  for  the  office  of  constable  on 
the  Democratic  ticket  The  Judges  of  elec- 
tion at  'Garland  precinct  in  said  township 
declared  a  tie  vote  between  tbem,  and  cer- 
tified their  finding  to  the  county  commission- 
ers. The  commissioners  decided  the  matter 
by  lot,  and  declared  the  defendant  elected. 

It  Is  admitted  by  counsel  that  this  ruling 
would  be  correct,  and  that  the  defendant 
would  be  legally  entitled  to  the  office,  If  It 
were  not  for  the. fact  that  the  election  com- 
missioner^ counted  two  ballots  fOr  the  de- 
fendant which  the  plaintiff  Insists  should 
also  have  been  counted  for  him.  The  bal- 
tots  are  made  a  part  of  the  case-made,  and 
are  In  the  usual  form,  but  the  plaintiff  In- 
sists that  they  were  not  properly  voted. 
They  are  stamped  with  a  cross  In  a  circle 
under  the  party  device  and  also  each  candi- 
date on  the  ticket  for  Congress,  district 
judge,  state  senator,  representatives,  etc.', 
are  marked  vrltb  a  cross  In  the  square  to 
the  left  of  their  names,  with  the  exception 
of  the  Office  of  constable,  where  the  squarb 
to  the  left  of  defendant's  name  is  marked 
with  a  cross  and'  the  square  to  the  left  of  the 
plaintiff's'  name  left  blknk.  The  plaintiff  in- 
isiite  that  because  the  votet  marked  the  tick- 
et irith  a  cross  In  the  circle  under  the  de- 
Vice  tibat  ia  a  vote  for  every  candidate  on 
the  ticket,  notwithstanding  he  also  marked 
all  the  othei'  candidates  in  the  manner  above 
described,  except 'himself.  The  court  below 
held  that  these' ballots  should  be  counted  for 
the  defendant,  and  dot  counted  for  the  plain- 
'tis.  '  Section, 41  of  chapter  33  (section  2946) 
of  Wilson's  Revised  &  Annotated  Statutes  of 
Oklahoma  of  llM3,  under  the  title  "Elec- 
tions," provided  th»t,  after  receiving  his 
ballot,  the  voter  shall  enter  a  booth  and  In- 
'Olcate  the  candidate  for  whom  he  desire* 
to  vote  by' stamping  In  the  square  imme- 
diately preceding  their  names,  and.  If  he  dcs 
stres  to  vbte  for  all  the  candidates  of  one 
politicial  party,  he  may  stamp  in  the  square 
surrounding  the  device  at  the  head  of  the 
list,  and  that  the  vote  shall  then  be  counted 
tor  all  the  candidates  under  that  device, 
unless  the  square  in  front  of  the  name  of 
one  or  more  candidates  under  another  device 
shall  also  be  stamped,  in  which  case  the 
names  bf  tiie  candidates  so  stamped  shaA 
be  counted,  and  the  names  of  other  can(Jli- 
dates  for  the  same  'office  under  the  other 
device  on  the  ballot  shdll  not  be  counted. 
Thla  section  of  the  statute  was  amended 
•by  section  4,  art.  1,  c.  17,  p.  283,  Sees.  Laws 
1908,  In  wMch  It  was  provided:  "The  voter 
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shall  tben  and  without  leaving  the  room  go. 
into  any  booth  which  may  be  unoccupied 
and  indicate  the  candidates  for  whom  be  de- 
sires to  vote  by  stamping  a  cross  In  the 
square  immediately  to  the  left  of  their 
names,  and  Indicate  his  preference  on  any 
question,  or  constitutional  amendment  or 
other  sp^Mal  matter,  by  stamping  In  the 
square  Immediately  to  the  I^ft  of  and  pre- 
ceding the  words  'yes'  or  'no'  under  such 
question;  provided,  however,  that  if  the 
voter  shall  desire  to  vote  for  all  t'he  candi- 
dates of  one  political  party  or  group  of  pe- 
titioners, he  may  stamp  a  cross  in  the  cir- 
cle which  Is  under  the  device  and  In  the  col- 
umn above  the  candidates  of  the  party  or 
group  for  whom  he  desires  to  vote,  and  such 
ballot  when  so  marked  shall  be  counted  as 
a  straight  ticket  for  all  the  candidates  In  the 
column  under  said  circle."  And  section  9, 
art  1,  c.  17,  p.  240,  of  the  same  Laws,  pro- 
vides, under  Instructions  of  how  to,  vote, 
that:  "To  vote  a  straight  ticket,  stamp  in 
the  circle  beneath  the  device.  To  vote  a 
mixed  ticket,  stamp  in  the  square,  to  the 
left  of  the  name  of  each  candidate  you  de- 
sire to  vote  for." 

By  the  change  made  In  the  law  as  indi- 
cated above,  it  api>ear8  to  us  that  it  was  the 
Intention  of  the  Legislature  ,to  make  the 
controlling  stamp  in  the  law  as  It  existed 
at  the  time  of  the  election  held  in  this  case 
to  be  the  stamp  placed  at  the  head  of  the 
list  of  candidates,  and  to  provide  that,  where 
a  mixed  ticket  was  to  be  voted,  it  was  neces- 
sary In  order  to  accomplish  this  Result,  and 
to  manifest  this  intention,  eaclf  individual 
candidate  to  be  voted  for  should  beataptit- 
ed.  This  rule  does  not  appear  to  us  to  have 
been  manifested  in  the  law  under  which 
cases  such  as  Young  v.  SUnpaon,  21  Colo. 
460,  42  Pac.  668,  52  Am.  St  Sep.  2S4,  and 
Howser  v.  Pepper,  8  N,  D.  484,  79  N.  W. 
1018,  and  perhaps  some  other  cases  which 
appear  to  follow  that  rule.  It  will  be  not- 
ed that  the  language  of  the  act  is  mandatory, 
and  that  when  the  stamp  is  placed  in  the 
circle  under  the  device,  such  ballot  shall  be 
counted  as  a  straight  ticket  for  all  the 
candidates  under  the  column  In  such  cir- 
cle, and  this  Intention  it  appears  to  our 
minds  Is  emphasized  by  the  language  of  the 
instructions  noticed.  The  question  of  the 
effect  of  the  stamp  and  cross  opposite  the 
names  of  the  persons  voted  for  in  the  same, 
column,  over  which  a  stamp  had  been  plac- 
ed in  the  device,  was  dealt  with  by  the  Su- 
preme Court  of  the  Territory  of  Oklahoma  in 
the  case  of  ttcClelland  v.  Erwlo,  16  Okl. 
612,  86  Pac  283.  In  the  dlscusaloD  of  this 
question  In  that  case.  Justice  Irwin,  who 
.wrote  the  opinion  for  the  court  said:  "It 
Is  next  contended  by  counsel  for  plaintiff  in 
error  tliat  ballots  stamped  In  the  device,  and 
then  stamped  In  the  square  opposite  the 
names  of  the  persons  voted  for  <xt  the  same 


ticket  ahoi^ld  not  be  coon^O.  I»  oUier  woida. 
It  Is  claimed  that  where  the  voter  puts  an- 
other stamp  upon  Qie  ballot  which  is  un- 
necessary or  makes  more  stamps  than  la 
necessary  upon  the  ballot  that  this  constir 
tutes  a  distinguishing  mark,  and  that  for 
this  reason  the  ballots  should  have  been  re- 
jected. We  do  not  think  this  is  the  correct 
rule."  To  our  minds  it  seems  clear  that  un- 
der this  statnte  a  stamp  In  the  circle  at  the 
head  of  the  list  of  candidates  is  the  statu- 
tory method  provided  whereby  a  voter  may 
manifest  his  intention  'to  vote  for  every 
candidate  under  that  stamp.  If  this  Is  true, 
and,  after  having  placed  the  stamp  there, 
the  voter  has  succeeded  In  voting  for  all  of 
these  candidates,  then  the  placing  of  addi- 
tional stamps  in  front  of  the  different  names 
on  that  same  llat  would  either  constitute  dis- 
tinguishing marks  or  be  without  any  effect 
whatsoever.  These  are  held  not  to  be  dis- 
tinguishing marks  In  the  McClelland  v,  Elr- 
wln  Case,  supra.  Hence  we  conclude  they 
are  without  effect  Our  conclusion  herein 
seems  to  be  supported  by  the  case  of  Dicl(- 
erman  v.  Gelsthorpe,  19  Mont  249,  47  Pac. 
999;  Spurrier  v.  McLennan,  115  Iowa,  461, 
88  N.  W.  1062;  Whlttam  v.  Zahorlk,  91  Iowa, 
23,  69  N.  W.  67,  Kl  Am.  St  Bep.  317;  Mc- 
Klttrlck  v..  Pardee,  8  S.  D.  89,  65  N.  W.  23. 
This  holding  necessarily  results  in  the  re- 
versal of  the  Judgment  of  the  lower  cOort 
The  cause  Is  accdtdlngly  remanded,  and  ac- 
tion is  directed  to  be  taken  In  accwdanee 

with  the  Titfnrs  herein -expressed. 

■  I    - 

TURNER  .and     HATBS.     JJ..     concoc 
KANB,  O.  J.,  and  WILLIAMS,  J.,  dissent 


<M  ou.  mu 
ST.  PAUL  FIRB  ft  MARINB  INS.  CO.  «. 

MITTBNDORF  et  aL 
(Supreme  Court  of  Oklahoma.    Sept  14,  19000 

1.  iMsaaAnoK  (I  034*)— Aonons  on  Pouone 
—Cotmmona  Pbeosdent. 

In  an  aotion  oaan  insazaiiee  policy,  tlw 
plaintiff  'Biiflt-  aileca  sad  piwve  a  eompliaaee 
with  the  uooditibns  praeedent  in  the  policy,  or  a 
waiver  thereof. 

[Ed.   Note.— For  otbsr  cases,  see  losaranoe. 
Cent  Dig.  I  1898;  Dee.  Dig.  |  684.*] 

2.  IKSUBANCE  (I  S42*)— Fout  PouoT— Paoor 
or  Loss— SxnmciKKOT. 

In  1^  action  on  an  insurance  policy,  a  sub- 
stantial compliance  with  the  requirement  at 
proof  of  loss  is  sufficient. 

(Bd.  Note.— For  otter  eases*  see  Insurance, 
Cent  Dig.  1 1840;  Des^  Dig.  |  &42.*] 

8.  insuBAKCX  a  646*)— FisB  Pouot- Paoot 
or  Loss— Oath 'or  iinrcTBBn— Nbccbsitt. 
Where,  in  an  aetioB  «n  an  insuntnoe  polley, 
jRsquiring  "the  insured  shall  within  60  dafi  aft- 
er the  loss  make  proof  thereof  under  oathy"  the 
evidence  disclosed  that  in  due  time  the  Insai«I 
mads  such  proof,  bat  the'  mm»-  was  not  swora 
to  by  the  insured,  held,  that  it  was  error  for  ths 
court  to  charge  me  lame  to  be  a  sufficient  com- 
pliance with  Ike  reqoirementB  of  the  policy. 

(EM.  'Note>.-For  other  esaaa,  see  lasnranea 
Cent  Dig.  |  1849;   Dec. Pig.  i  M8.*] 


*V<or  ether  cmm  m*  Mm*  topte  end  aeeUaD  MUM BSR  1b  See.  A  Am.  Diss.  1M7  to  d«te,  A  B^^giter  laleiw 
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4.  iKBVBAitCB  (S*045*)— AcixdH  att  B^bvPoi.- ' 

ICY— Petitiow— Amendment, 

Where,  in  an  action  on  an  insurance  ixJipy 
the  petition  alleged  cettain  specific  acts  as  a, 
waiver  of  proof  of  loss,  and  in  proof  tbereof 
uncontradicted  evidence  fras  introduced,  without 
objection,  sufficient  to  prove  a  waiver  thereof 
upon  other  grounds,  held,  that  the  petition  will 
be  considered  amended  so  as  to  conform  to  the 
facts  proved,  and  a  waiver  so  proven  fairly  in 
issue. 

[Ed.  Note.— For  other  cases,  9ee  Insurance, 
Cent.  Dig.  g  1044 ;    Dec.  Dig.  §  045.*] 

5.  Appeal  and   Ebbob  (S  1004*)— Habuless 

ERROB— iNSTRUCJxrONB. 

'While  in  an  action  on  an  imntance  policy 
it  was  em>r  for  tba  coort  to  charts  the  jury 
that  certain  proof  of  loss  introdnced  in  evi- 
dence was  a  BuflScient  compliance  with  the  re- 
quirements of  the  policy,  the  same  is  harmless 
error,  where  it  <appeBiB  from  unconflicting  evi- 
dence that  proof  of .  loss  ha^  be«n .  waived. 

[Kd.  Note.— For  other  oasev,  se^  Appeal  said 
Error,  Cent.  Dig.  {  4222;  Dec.  Dig.  11004.*]  , 

(Syllabus  by .  tbe  Courb 

Error  from  District  Court,  Kiowa  County; 
9.  E.  Gillette^  Judge. 

Action  by  F.  A.  MItteiulorf  pud  another 
ngainst  the  St.  Paul  Fire  &',  Marine  Insur- 
ance Company.  Judgment  for.plalntifCs,  and 
defendant  brings  error.    Afflrmed. 

J.  D.  iloustop  and  IL  O.  Brookjs,  for  plnla- 
tlff  In  emt.  It.  M.  Keye,.  fear  defeudftBtB  in 
error. 

TURNEB^  T.  Tiiis  to  a  nlit  brdugbt  by 'd&- 
taidantB  in  error,  plaintiff*  betow,  In  tV^  dis- 
trict conrt  of  Kiowa  county,  to'recBver  for 
totai  low  on  sn  iusarance  policy  l88ti«d  by 
Iriatntlff  In  error,  dsfMidant  below,  insuring 
tbem  ag^ilnst  loss  or  4ateagie  by  ball,  b«tw««n 
May  16,  and  September  15,- 1905,  at  noon, 
a  certain  25  acres  of  wheat,  Id  acres  .Of  Oats, 
ami  10  acres  of  smeltz,  growing  Id  said  coun- 
ty. Ibe  petition  substantially  State*,  among 
etber  tbin^,  that  plaintiff  had  t>etf6rmed  an 
fcmOitionB  precedent  In  said  petley,  and  had 
In  dne  time'  furnished  defendant '  proof  of 
loss,  but  not  upon  blanks  fnml^ed  by  de^' 
fendant,  for  the  Mason  that  tbk  blanks  fur' 
Bitdied  by  defendant  were  each  >^  time  ilrst 
filled  ont  by  defendant,  showing  only  a  par- 
tial loss  of  $100,  baaed  upon  Information  fur- 
nished by  defendanrs  adjuster  sent  to  ad- 
just the  losa  soon  after  It  occurred,  and 
which  plaintiffs  refused  to  sf^,  and  for  that 
tBMon,  and  that  said  adjuster  had  offered 
$100  in  settlement,  and  had  left  Without 
afddng  farther  lUfohnatton,'  deftadant  had 
walyad  formal  proof  of  loss  under  said  x>ol- 
icy.  VWF  answer  defendants  filed  a  general 
denial,  and,  atnong  otber  things,  alleged  that 
the  policy  provided :  "This  Insured  shall  with- 
in sixty  days  after  the  loss  make  proof  Of 
loss  under  oat'a,  stating  the  da't%  and  num- 
ber of'  his  policy,  a  description  of  the  land 
apon  which  the  grain  was  danMged'  by  hall, 
Hie  date  of  the  loss  or  damage,  the  percent- 
age of  damage  done  to  grain  on  each  piece' 


of  land.  A  f adure  by  the  asSurfed .  to  *gtVo 
•the  notice  or  make  proof  of  loss  wlihlri  the 
time  herein  specified,  shall  cause  a  forfeiture 
of  any  claim'  under  iMa  policy."  And  plain- 
tiffs, if  loss  had  been  by  them  sustained,  bad 
f  nileB  to  make  proof  tbereof  as  thus  required, 
which  said  failure  worked  a  forfeiture  of 
said  claim.  After  reply  In  which  plaintiff 
denied  each  and  every  allegation  contained 
In'  the  answer,  "so  far  as  the  same  contro- 
verts the  allegations  stated  In  the  petition," 
there  was  trial  to  a  jury,  which  resulted  in 
a  verdict  and  judgment  In  favor  of  plaintiffs 
for  $391.50,  and  defendant  brings  the  case 
here. 

^  The  only  error  assigned  is  that  t^e  court 
*rred  In.  giving  the  following  instruction: 
"You  are  further  instructed,  gentlemen  of 
the  jury,  that  If  you  find  from  the  evidence 
that  within  60  days  from  the  date -of.  th0 
Joss  complained  of  the  plalntifts  made  out 
and  forwarded  to  the  defendant  the  proof  of 
loss  contained  in  Exhibit  D  that  has  been 
offered  in  evidence  before  you,  such  proof  of 
loss  l."*  a  sufficient  compliance  with  the  re- 
quirements of  the  policy  of  insurance,  wblpb 
pi-ovldes  that  proof  of  loss  shall  be  made 
by  the  plaiptiffs  to  the  defendant  within  &) 
days  from  the  date  of  such  loss."     , 

Said  Exhibit  p  produced  by  ^efepdant  oj^ 
the  trial  is  as  follows: 

"Mt  View,  Oklahoma,  June  19,  1905- 
"Van  Arsdale  ft  Osborne,  Wichita,  Okla- 
homa—Dear Sir:    I  w«it  this  day  to  ^the 
Justice  of  the  peace,  L  W.  Qray,  and  had  hhn 
select  two  otlier  appraisers,  which  was  Mr. 

0.  H.  Fisher  &  Mr.  W.  H.  Garden.  We  did 
not  make  selection  of  the  appraisers;  En- 
closed you  will  find  a  statement  from  the  S 
men  above  mentioned.  Settle  this  claim  on 
policy  No.  H,  29908,  within  5  days,  or  xr* 
will  have  to  sue  on  this.  Your  adjuster; 
Mr.:  Payne,  adcnowledged  that  we  had  been 
damaged,  and  according  to  your  letter  of 
June  Ifith  could  not  get  me  in  the  fields 
tor  settlement  Will  say  that  I  ■was  ready  to 
go  into  the  -fields'  at  any  time,  but  he  was 
flifraid  he  would  miss  the  train.  I  Would  not 
have  done  this,  but  could  get  no  encourage- 
ment  for  settlement,  and  so  I  will  now  have 
to  collect  the  full  amount  according  to  the 
appraisers.  '  I  will  also  send  yon  notice  that 
was  made  in  fields,  showing  yoii  how  they 
divided  and  struck  a  balance.  Please  return 
the  same.        Tours  truly, 

"H.  B.  Davis,  T.  Z.  T. 
"T.  A.  Mittendorf. 

"Territory  of  Oklahoma,  County  of  Oklahoma. 

"This  is  to  certify  tbat  we  the  undersigned 

have  this  d'ay  of  June  19,  19(K5,  made  a  per- 

soi^al  inspection  Of  the  crops  of  wheat,  oats 

and  smeltz  on  th*  — : quarter  of  section 

in  toWnshlp  Sth  No.  of  range  15  W. 

1.  M.  in,  Kiowa  County,  Oklahoma,  and  find 
to  the  best  of  our  knowledge  the  loss  to  bQ 
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w  foUowB,  tIz.:    Wheat  01  per  cent  Iobb, 
oata  66  per  cent  loss,  smeltz  80  per  cent. 
Ioa&     In  witness  wbereof  we  hereunto  aet 
our  bands  this  19tb  day  of  June,  1905. 
"I.  W.  Gray. 
"G   H.   Fisher. 
"W.    H.    Gordon. 
"Subscribed  to  and  sworn  before  me  this 
19th  day  of  June,  1905. 

"T.  B.  Glvens,  Notary  Pnbllc.    [SeaL] 
*H?oinmls8lon  expires  August  12, 1907." 

In  support  of  this  contention  it  Is  urged 
that  as  said  proof  of  loss  was  not  made  by 
tte  "Insured"  "under  oath,"  It  Is  fatally  de- 
fective. To  so  Instruct  was  error.  To  our 
minds  It  Is  clear  that  "nnder  oath"  meant 
the  oaths  of  the  Insured,  and  not  the  oaths  of 
others,  for  the  reason,  among  others,  that 
the  policy  further  provides:  "That  any 
•  *  *  false  swearing  by  the  assured  rela- 
tive •  •  •  to  the  amount  or  cause  of 
any  loss  or  damage  to  any  Insured  property, 
shall  be  a  full  satisfaction  and  discharge 
of  this  company  from  all  liability  by  virtue 
of  this  policy  and  shall  be  a  complete  bar 
to  all  remedies  thereon."  And  that  proof 
of  loss  under  oath  of  the  insured  constituted 
a  condition  precedent  to  their  right  of  re- 
covery on  the  policy,  upon  a  performance 
of  whi<^  Hie  insurer  had  a  right  to  Insist 
And  this,  too,  we  believe  although  said  provi- 
sion in  the  policy  should  be  liberally  con- 
Btmed  In  favor  of  the  Insured,  as  to  which. 
In  Porter  v.  Traders'  Ins.  Co.,  164  N.  T.  604, 
68  N.  B.  641,  62  L.  R.  A.  424,  the  court  say: 
"Finally,  It  should  be  noted  that  the  con- 
dition alleged  to  have  been  violated  in  this 
case  applied  only  after  the  capital  fact  of 
loss.  The  object  of  the  provision  was  to 
describe  the  manner  In  which  an  accrued 
loss  was  to  be  adjusted  and  ascertained.  The 
liability  of  the  defendant  having  become  fixed 
by  the  happening  of  the  event  upon  which 
the  contract  was  to  mature,  conditions  which 
prescribe  methods  and  formalities  for  ascer- 
taining the  extent  of  it,  or  for  adjusting  It 
are  not  to  be  subjected  to  any  narrow  or 
technical  construction,  but  construed  liberal- 
ly In  favor  of  the  Insured.  Solomon  v.  Con- 
tinental F.  Ins.  Co.,  160  N.  Y.  696,  56  N.  B. 
279,  46  L.  B.  A.  682,  78  Am.  St  Rep.  707; 
McNally  T.  Phoenix  Ins.  Co.,  137  N.  T.  889, 
83  N.  B.  475;  Paltrovltch  v.  Phoenix  Ins.  Oa, 
148  N.  T.  73,  37  N.  B.  639,  25  L.  R.  A.  198; 
Sergeant  v.  Liverpool  &  ti.  &  G.  Ins.  Co., 
155  N.  T.  849,  49  N.  B.  933;  Matthews  v. 
American  Cent  Ins.  Co.,  154  N.  1.  449,  48  N. 
B.  761,  38  L.  R.  A.  433.  61  Am.  St  Rep.  627." 

Nor  in  so  holding  are  we  unmindful  of  the 
rule  that  as  to  proof  of  loss  all  that  can  be 
required  of  the  Insured  is  a  reasonable  and 
substantial  compliance  with  the  conditions  of 
the  policy.  In  N.  W.  Ins.  Oo.  v.  Atkins,  66 
Ey.  328,  96  Am.  Dec.  239, .  the  court  said : 
"The  stipulation  referred  to,'  providing  for 
the  production  of  preliminary  evidence  of 


loss  aa  a  condlttoo  precedent  to  the  payment 
of  Budi  loss  by  the  Insurer,  is  not  unusaal 
in  insurance  policies;  and  It  may  be  regarded 
as  authoritatively  settled  that  a  substantial 
compliance  with  such  a  condition  must  be 
made  by  the  claimant  before  a  right  of  action 
will  accrue  to  him  for  losses,  unless  tlie  right 
to  insist  on  such  preliminary  condition  ba 
waived.  Angell  on  Fire  Ins.  SJ  223-248;  Phil- 
lips on  Insurance,  p.  497;  Columbian  Ins.  Co. 
of  Alexandria  v.  Lawrence,  10  Pet  509,  9  U 
Ed.  612;  Smith,  etc.,  ▼.  Haverhill  Mutaal 
Fire  Ins.  Co..  1  Allen  (Mass.)  207,  79  Am. 
Dec.  783."  Home  Ins.  Ca  ▼.  Cohen,  20  Orat 
(Va.)  812;  Rochester  Loan  &  Building  Co.  et 
al.  V.  Liberty,  etc.,  Ina  Co.,  44  Neb.  537,  62 
N.  W.  877,  48  Am.  St  Rep.  745;  Bdward  F. 
Boyle  et  al.  v.  Hamburg,  etc.,  In&  Co.,  169 
Fa.  349,  32  Atl.  663;  Georgia  Home  Ina.  Co. 
V.  Ooode  ft  Co.,  95  Va.  751,  80  S.  B.  366; 
Swoffard  Bro&  Dry  Goods  Co.  y.  Amer.  Cent 
Ins.  Co.,  76  Mo.  App.  27;  Bartlett  t.  Union 
M.  F.  Ina  Co.,  46  Me;  500;  Norton  et  aL  ▼. 
The  Rensselaer,  etc.,  Ins.  Co.,  7  Cow.  (N.  T.) 
645;  Mary  B.  Erwin  v.  The  Springfield,  etc, 
Ins.  Co.,  24  Mo.  App.  145.  The  proof  con- 
tained In  Exhibit  D  did  not  substantially 
comply  with  said  requirement  of  the  policy. 
In  that  It  was  not  made  under  oath  of  the 
Insured,  and  for  that  reason  was  fatally  de- 
fective. 

Spanlding  ft  Cloe  D.  Spooner  t.  Vt  Mntnal 
Ins.  Co,  68  Vt  166,  Was  a  suit  oa  a  fire  In- 
surance policy  covering  a  dwelling  houses 
bam,  and  produce,  etc.  It  was  Issued  to. 
Spanlding  and  Cloe  Di  Spooner,  his  wife, 
the  latter  of  whom  was  the  sole  owner  <^ 
the  property.  The  plalntUfs  alleged  partial 
loss,  and  notice  thereof  duly  given  fo  the 
company.  Defendant  pleaded,  among  other 
things,  that  plaintiff  did  not  make  out  and 
deliver  a  detailed  statement  thereof  as  re- 
quired by  the  by-laws  and  act  of  Incorpora:- 
tlon  of  defendant  Said  by-laws  required 
that  all  persons  insured  by  the  c<»npan>  and 
sustaining  loss  or  damage  by  fire  "are  forth- 
with to  give  notice  to  the  company  and  with- 
in 80  days  after  said  loss  to  deliver  in  • 
particular  account  in  detail  of  such  loss  or 
damage  signed  with  their  own  hands  and 
verified  with  their  oath  or  affirmation;  •  •  • 
they  shall  also  declare  on  oath  whether 
*  *  *  they  were  the  owners  of  the  prop- 
erty at  the  time  of  the  losa  If  tliere  be  any 
fraud  or  false  swearing  claimant  shall  for- 
feit all  claim  by  virtue  of  this  policy."  Hain- 
tiffs  Introduced  evidence  tending  to  prove 
that  within  30  days  after  the  loss  they  pre- 
pared a  detailed  statement  of  the  same  and 
deposited  It  In  the  post  oSlce,  duly  directed 
to  the  defendant  company;  that  said  state- 
ment was  sworn  to  by  Spanlding  Spooner, 
but  not  by  Cloe  D.  Spooner,  the  wife^  and 
was  signed  by  both  husband  and  wife.  Die 
defendant  requested  the  court  to  charge,  In 
effect  that  the  notice  was  not  such  a  compli- 
ance with  the  by-laws  as  would  entitle  pUUn*, 
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tlfl  to  recovwr,  which  the  court  declined  to 
do,  but  charged  "that  said  detailed  statement 
was  a  compliance  with  said  hy-laws,"  to 
which  defendant  excepted.  There  was  ver- 
dict tot  plaintiff.  On  appeal  the  court  held 
that  there  was  no  waiver  of  proof  of  loss  in 
the  case,  and  In  passing  said :  "  'The  by-laws 
require  a  statement  of  the  loss— that  is,  of 
the  property  destroyed  or  damaged — to  be 
signed  by  the  owner,  and  verified  by  the 
oath  of  the  owner,  with  the  additional  oath 
that  the  party  making  such  statement  was, 
at  the  time  of  the  loss,  the  owner  of  said 
projjerty.  It  turns  out  that. of  the  property 
lost  Gloe,  the  wife,  was  the  sole  owner.  The 
statement  was  not  sworn  to  by  her.  It  does 
not  appear  that  any  oath  was  made  by  either 
as  to  the  ownership  of  the  property.'  The 
court  told  the  Jury  explicitly  that  that  state- 
ment was  a  substantial  compliance  with  the 
by-laws.  This  we  think  erroneous.  The  fail- 
ure of  the  owner  of  the  property  to  make 
oath  to  the  statement  rendered  the  state- 
ment defective  in  a  material  respect.  It  may 
be  true  that  such  defect  might  be  waived  by 
the  company,  but  there  was  no  evidence  in 
the  case  tending  to  show  that  the  company 
did  waive  It" — and  reversed  and  remanded 
the  cause. 

McManus  v.  Western  Assur.  Co.,  22  Misc. 
Beik  209,  48  N.  Y.  Supp.  820,  was  a  suit  to 
recover  on  a  fire  Inaurance  policy-  The  plain- 
tifT,  among  other  things,  alleged  that  she 
duly  served'  proofs  of  loss  on  the  defendant, 
and  that  she  had  complied  with  all  the  other 
conditions  of  said  policy  on  her  part  The 
answer  was  a  general  denial.  The  policy, 
among  other  things,  provided  that  In  case  of 
loss  the  Insured,  within  60  days  after  the 
fire,  "shall  render  a  statement  to  this  com- 
pany signed  and  sworn  to  by  the  Insured," 
stating,  among  the  other  things, .  "tiie  inter- 
est of  the  insured  in  the  property."  Proof  of 
loss  was  duly  furnished.  It  was  signed  by 
the  insured,  and  under  her  signature  was 
the  following  certificate  of.  oath,  not  signed 
by  her,  and  without  venue: 

"Personally  appeared  Mrs.  Ann  MeManns, 
signer  of  the  foregoing  statement  who  made 
solemn  oath  of  the  truth  of  the  same. 

"WltBeos  my  ■  hand  and  ofllcial  seal  this 
eighth  day  of  April,  1896. 

"Michad  A.  Burdett, 

"Notaiy  PnbUc  N.  T.  Co." 

In  reply  thereto  the  insurer  notified  the 
Insured  "that  the  papers  offered  as  proof 
of  loss  are  defective,"  and  "tOvServe  new  pa- 
pers in  proper  form,"  and  urged  as  objeo- 
tions  thereto,  among  other  things,  that  "the 
statement  prefixed  to  the  schedule  la  not  prop- 
erly verified."  "There  seems  to  be  no  ven- 
ne  and  no  affidavit  signed  by  the  insured, 
bnt  merely  a  certificate  of  the  notary  that 
the  basured  made  oath '  to  the  truth  Of  the 
sama"  The  defects  thni^  pointed  out  were 
never  corrected  by  the  insured,  who  claimed 
the  same  to  be  sufficient.  Both  parties  stood 
oil  liieir  rights  «n.  this  polot,  and  plaintiff. 


brought  SQit  on  the  policy,  vglng  among 
other  things  a  waiver  of  proof  of  loss  as  to 
the  oath.  There  was  Judgment  for  plain- 
tiff, and  defendant  appealed.  The  Supreme 
Court  In  affirming  the  Judgment  of  the  trial 
court  said:  "The  requirement  of  the  policy 
that  the  proof  of  loss  shall  be  signed  and 
sworn  to  by  the  Insured  means,  by  general 
understanding  and  practice  In  matters  re- 
quiring such  verification,  that  the  oath,  or 
a  cMtificate  thereof,  shall  be  in  writing. 
ThU  present  certificate  does  not  state  that 
the  affiant  made  oath  before  the  notary. 
This  defect  seems  to  be  fatal  to  Its  suffi- 
ciency. Proff.  Not  i  68;  Smart  v.  Howe,  8 
Mich.  690.  But  the  company  did  not  In- 
clude It  among  its  grounds  of  objections,  and 
thus  excluded  and  waived  it  The  only  ob- 
jections specified  on  the  head  of  the  oatb 
were  that  there  was  'no  venue  and  no  affi- 
davit signed  by  the  insured.'  There  being 
Ao  requirement  in  the  policy  that  the  in- 
sured shall  sign  the  affidavit,  the  latter  la 
untenable.  Proff.  Not  §  67;  MUllns  v.  Shat- 
er,  3  Denlo  (N.  Y.)  60.  But  the  former 
was  good;  absence  of  a  venue  making  an 
affidavit  a  nullity.  Thompson  t.  Burhans, 
61  N.  Y.  52;  Proff.  Not  {  66.  The  affidavit 
of  the  notary  subsequently  made  and  served 
upon  the  company  did  not  supply  the  lack 
of  a  validly  certified  oath  by  the  insured. 
It  was  her  oath  in  writing,  or  a  valid  cer- 
tificate thereof,  which  the  company  was  en- 
titled to.  The  proofs  of  loss  were  thus  fa- 
tally defective,  and  the  plaintiff  may  not 
prevail  unless  such  de£eet  were  waived  by 
the  company.  It  now  seems  to  me  as  matter 
of  law  that  it  was."  But  since  forfeitures 
are  not  favored,  we  hold  that  the  giving  of 
this  instruction  is  not  reversible  error,  for 
the  reason  that,  as  the  condition  insisted  on 
was  one  inserted  In  the  policy  for  the  bene- 
fit of  the  insurer,  the  same  was  one  which 
the  Insurer  might,  and  In  this  instance  did. 
waive.  16  Am.  A  Eng.  Enc.  of  Law,  931, 
says:  "Since  the  conditions  of  a  policy,  a 
breach  of  which  by  the  assured  will  give 
rise  to  a  forfeiture,  are  inserted  for  the 
l)eueflt  <d  the  Insurance  company,  they  may 
be  waived  either  pending  the  negotiations 
for  the  insurance,  ot  after  such  negoUatious 
have  been  completed  and  during  the  curren- 
cy of  the  policy,  and  this  either  before  or 
after  the  forfeiture  is  Incurred;  and,  since 
forfeitures  are  not  favored  in  the  law,  the 
courts  are  always  prompt  to  seize  bold  of 
any  circumstances  that  indicate  an  election 
to  waive."  There  Is  no  conflict  in  the  evi- 
dence. 

On  this  point  the  record  disclosed  that  the 
loss  sued  for  accrued  May  26,  1905;  that 
soon  thereafter  plaintiffs  notified  defendant 
thereof,  wlio  In  a  short  tfaue  sent  its  adjnst- 
er  to  the  scene;  that  he  with  one  of  the  in- 
sured examined  the  Injury- sattaiued  to  the 
crops,  and  on  a  blank  furnished  hy  the  Com- 
paic  prepared  proof  thereof,  showing  a  loss 
of  40  per  cent  to  the  wheat,  80  per.eent  to 
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the  ohtB,  and  80  per  cent,  to  tbe  smeltz,  a 
daipage  In  all  of  $100,  and  presented  the 
same  to  said  tasured  to  sign,  but  who  re- 
fosed,  and  then  and  there  claimed  a  total 
loss;  that  after  plaintiffs  and  said  adjuster 
were  unable  to  agree  as  to  the  extent  of 
the  loss,  the  former  asked  for  appraisers  to 
appraise  the  same,  which  said  adjuster  de- 
clined to  appoint  on  behalf  of  the  company ; 
that  plaintiffs  afterwards  demanded  of  de- 
fendant In  writing  an  appraisement  of  said 
loss;  that  defendant  refused  to  appoint  or 
select  appraisers  for  that  purpose;  that 
soon  thereafter  plaintiffs  furnished  to  defend- 
ant proof  of  loss,  as  set  forth  In  Elxhiblt 
D,  whereupon,  on  June  15,  1906,  defendant 
wrote  Inclosing  proof  of  loss  on  one  of  Its 
blanks,  filled  out  as  theretofore  presented 
to  plaintiffs  by  said  adjuster,  with  the  re- 
que8|t  that  they  sign  and  return  the  same, 
promising  when  received  that  a  draft  for 
liOO  would  Issue  In  payment  thereof,  which 
Vas  not  done;  and  that  since  furnishing 
iald  proof  of  loss  plaintiffs  have  received  no 
ioibJectlohB  thereto,  and  no  communication  of 
atiy  kind  from  defendant  concerning  their 
tlAIm.  Becelrlng  and  retaining  said  proof 
of  loss,  now  in  the  answer  for  the  first;  time 
complained  of,  without  objecting  to  any  de- 
fects therein,  was  a  walw  of  any  objec- 
tions thereto,  and  that,  too,  as  a  matter  of 
law  uhdet'  the  undisputed  evidence  herein. 
4  Cooley's  Briefs  on  the  Law  of  Insurance, 
8644,  and  cases  cited.  But  it  is  in  effect  con- 
tended that  no  question  of  waiver  is  before 
Bs,'  for  tbe  reason  that  tbe  court  did  not 
charge  thereon,  and  confined  plaintiff  to 
proof  of  loss  as  required  by  the  terms  of 
the  policy  as  a  condition  precedent  to  his 
Tight  of  recoTery.  The  point  is  not  weH 
taken. 

Examination  of  the  record  discloses  that 
a  waiver  of  said  condition  was  pleaded  by 
plaintiffs;  tiiat  while  they  did  not  specifical- 
ly predicate  such  waiver  upon  the  fact  that 
defendant  received  and  retained  the  proofs 
furnished  without  objection,  yet,  as  such 
evidence  was  introduced  by  them  without 
objection,  in  proof  of  waiver,  we  hold  that 
their  petition  was.  In  effect,  amended  so 
M  to  conform  to  said  facta  proved  (Cap.  Ina. 
Ofl  V.  Bk.  of  Pleasonton,  48  Kan.  397,  28 
Vus..  B78;  M.  V.  R.  Co.  v.  Caldwell,  8  Kan. 
168;  Mitchell  v.  MUhoan,  11  Kan.  461),  and 
thereby  put  a  waiver,  based  upon  that 
ground,  fairly  In  Issue.  Had  defendant  ob- 
jected to  the  introduction  of  said  evidence 
for  the  reason  that  no  waiver  based  upon 
ttx&t  ground  bad  been  pleaded,  plaintiffs 
would  doubtless  have  amended  so  as  to  Set 
It  up.  Aa  it  did  not  do  so,  but  permitted  the 
wfdence  to  be  Introduced  without  objection, 
thereby  treating  waiver  upon  that  ground 
as  a  proper  issue,  it  la  now  too  late  to  com- 
plain. Wilson  V.  N.  W.  Mut  Acct  Aaso., 
68  Minn.  470,  66  N.  W.  626,  was  a  suit  by 
-piaiBtifTS  administrator  on  an  accident  polt- 
•Cf.'i  After  the  death  of  the  Insured,  and, 


before  the'  appointment  of  the  said  admin- 
istrator, proof  of  the  claim  was  made  by 
one  Jones  on  a  blank  form  of  claim  receiv- 
ed from  defendant  association.  After  send- 
ing same  to  defendant,  no  further  proof 
was  demanded,  and  prior  to  the  bringing  of 
the  suit  several  attempts  were  made  by  de- 
fendant to  settle  the  claim.  Defendant 
pleaded  in  defense  insuflSdency  of  the  proof 
of  loss.  On  appeal  tbe  Snprefne  Court 
held  that  defendant  could  not  be  allowed  to 
defeat  a  recovery  on  the  ground  that  It  was 
Incumbent  on  plaintiff  himself  to  file  tb» 
proof,  or  that  he  could  not  with  its  implied 
consent  adopt  the  act  of  Jones,  saying:  "It 
is  analogous  to  the  reception  and  retention 
of  defective  proof  'of  a  claim.  In  such  cases 
good  faith  would  require  that  the  astocla- 
tlon  give  notice  ibdicating  th^  defect;  and 
the  faflure  to  object  to  defective  proofs, 
or  a  refusal  to  pay  on  other  grounds,  is  re- 
garded as  an  acceptance  of  the  defective 
proofs,  and  a  waiver  of  defects.  American 
Life  Ins.  Oo.  v.  Mahone,  66  Miss.  180;  Mil- 
ler T.  Eagle  Life  A  Health  Ins.  Co.,  2  E.  D. 
Smith  (N.  T.)  208;  Continental  Life  Ins.  Oo. 
V.  Rogers,  119  111.  474,  10  N.  B.  242,  69  Am. 
Rep.  810."  And  the  court  added:  '"Bnt  ap- 
pellant calls  attention  to  the  fact  that  In  the 
complaint  plaintiff  alleged  the  making  and 
filing  of  proper  proof  of  die  claim  by  Mm, 
which  was  put  in  Issue  by  the  answer,  and 
that  no  waivor  of  fnll  performance  of  the 
condition  precedent  to  recovwy  was  pleaded 
in  the  reply.  Not  having  pleaded  a  waiver, 
plaintiff  was  limited  to  proof  of  performance 
as  alleged  In  the'  complaint  la  the  portion 
of  appellanfa  counsel,  who  cites  Onerin  ^4 
St  Paul  F.  ft  M.  Ins.  Co.,  44  Minn.  20,  48 
N.  W.  188,  and  Uoeness  ▼.  German  Ameri- 
can Ins.  Co.,  60  Minn.  841,  52  N.  W.  832; 
in  support  of  the  position.  We  need  not  con* 
sider  the  condition  of  the  pleadings  on  thla 
subject,  because  no  objection  was  made  on 
that  ground  to  tbe  reception  ot  the  testi- 
mony relative  to  ttie  Wing  of  proof  of  the 
claim  by  Jones,  platnttfTs  subsequent  re- 
liance upon  and  adoption  thereof,  with  the 
Implied  consent  of  defendant's  ofllGen,  tBe 
statement  of  the  secretary  that  this  proof 
was  satisfactory,  so  far  as  he  knew,  and 
other  statements  and  acts  which  estopped  de- 
fendant association  Crom  asserting  that  sat- 
isfactory proof  of  the  claim  bad  not  been 
made.  Nor  was  the  point  made  when  de- 
fendant moved  tor  a  verdict  in  its  favor 
at  the  close  of  the  evldencek  All  questions 
of  ratification,  adopttoo,  and  waiver  of 
proof,  other  than  that  furnished  by  Jones, 
were  evidently  r^arded  as  proper  issues 
under  the  pleadings,  and  It  18°  now  too  late 
tot  connwl  to  Insist  that  they  weke  not 
He  is  concluded  on  his  course  spon  the 
trial" — and  affirmed  tiie  Jndgment  of  tiie 
trial  ooort  .  It  -f oUows  that  aa  ttacre  waa  no 
conflict  In  tbe  evidence,  the  qaeetloo  of 
waivw  was  one  of  law  for  the  ooort  (H«fH 
vetia  Swiss. FlBB  Ipa.  Oo^ir-'-BATirard  Pa  Ai- 
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Us  Co..  11  Qolo.  App.  264,  5»  Pac.  242; 
Dwelling  House  Ins.  Co.  v.  Dowdall,  159 
111.  179,  42  N.  E.  606;  Spring  Garden, 
etc.,  Ins.  Co.  v.  Evans,  9  Md.  1,  66  Am.  Dec. 
30;  Pretzfelder  v.  Merchants',  etc.,  Ins. 
Co.,  123  N.  C.  164.  31  S.  E.  470,  44  I*  R.  A. 
424);  that  npon  tbe  undisputed  facts  plain- 
tiffs -were  entitled  to  have  the  law  declared 
to  be  that  defendant  by  retaining,  without 
objection,  the  proof  of  loss  furnished  by 
them  waived  all  objections  thereto,  includ- 
ing the  objections  that  tbe  same  was  not 
sworn  to  by  the  Insured,  and  a  verdict  di- 
rected for  plaintiffs.  Under  this  view  of 
tbe  case  the  error  complained  of  was  harm- 
less.   Ins.  Co.  V.  Allis  Co.,  supra. 

Tbe  Judgment  of  the  lower  court  is  af- 
firmed.   All  the  Justices  concur. 


MULLE^'  V.  THAXTON. 
(Supreme  Court  of  Oklahoma.    Sept.  14,  1009.) 

1.  COKTBACTS    (f    245*)  —  DiSCHABOE  —  NsW 
AOBSKMERT. 

A  contract  may  be  discharged,  at  any  time 
before  the  performance  is  due,  by  a  new  agree- 
ment with  the  effect  of  altering  the  terms  of 
the  original  agreement  or  of  rescinding  it  alto- 
gether; and  a  claim  under  the  original,  contract 
may  then  be  met  by  the  new  agreement,  so  fa;' 
as  the  latter  operates  to  alter  or  rescind  tbe 
former. 

[Eld.  Note.— EVr  other  cases,  see  Contracts, 
Cent.  Dig.  $i  1129,  IISQ^   Dec.  Dig.  8  246.*1 

2.  Appeal  ani>  Ebbor-  (|  1040*)— Habmlkss 
•  Ebbob— Rvuiro  ON  Dbmubbeb. 

Although  a  demurrer  may  have  been  im- 
properly overruled,  yet,  if  the  demurrant  was 
not  harmed  by  such  ruling,  judgment  will  not 
be  reversed  on  account  of  the  harmless  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  4089-4103 ;    Dec.  Dig.  i 

3.  Appeal  and  Ebbob  ({{  1050,  1<^*)— Haxk- 
ixsa  Ebbob— RuuNGS  on  Eviugncie. 

The  improper  admission  or  rejection  of  evi- 
dence, if'  not  prejudicial  to  the  party  complain- 
ing,  is  not  ground   for   reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4153-4198;  Dec.  Dig.  H 
1050,  10.j6.»] 

4.  Pbincipai,  and  Agent  (8  124*)— Appabent 
Authority— Question  fob  Juby. 

The  apparent  authority  of  an  agent  is  to 
be  gathered  mxn  all  the  facts  and  circumstances 
ia  evidence,  and  is  a  question  of  fact  for  the 
jory. 

.  [Ea.  Note.— For  other  cases,  see  Principed  and 
Agent,  Cent.  Dig.  §  724 ;   Dec.  Dig.  8  124.*] 

5.  Appkai.  and  Erbob   (§   1170»)— Harmless 
Ebrob— Error  Without  Prejudice. 

The  court,  in  every  stage  of  action,  must 
disregard  any  error  or  defect  in  the  pleadinirs 
or  proceedings  which  does  not  affect  tbe  sub- 
stantial rights  of  the  adverse  party:  and  no 
judgment  shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect. 

[Ed.  Note.— ^For  other  cases,  atb  Appeal  and 
Error,  Cent.  Dig.  §8  4;>«>-4545:  Dec  Dig.  8 
1170.»] 

Williams  and  Hayes,  33.,  dissenting. 
(Syllabus  by  tbe  Court.) 


.    Error  from  District  Court,  Lore  C^uijii^f 
S.  H.  Hussell,  Judge. 

Action  by  J.  S.  Mullen  against  S.  H.  Xhax- 
ton.  Judgment  for  defendant,  and  plaiutUT 
brings  error.    Affirmed. 

Cottlngham  &  Bledsoe,  for  plaintiff  In  et^ 
ror.  Eddleman  &  Graham,  for  defendant  in 
error. 

K.\NE,  C.  J.  This  was  an  action.  Institut- 
ed In  the  United  States  Court  for  the  South- 
ern District  of  the  Indian  Territory,  at  Ard- 
more,  by  the  plaintiff  in  error,  plaintiff  below, 
against  the  defendant  In  error,  to  recover  oil 
a  promissory  note  in  the  sum  of  $487.S0.  '.An 
attachment  was  sued  out  and  levied  upon  0 
acres  of  cotton  and  30  acres  of  corn,  both 
UP  gathered,  2  pair  of  mules,  and  20  head  6t 
bogs  belonging  to  the  defendant,  and  be  was 
appointed  custodi.in,  and  continued  In  charg^ 
thereof  until  the  trial  of  the  cause.  For  'aii- 
swer  tbe  defendant  alleged,  In  substance,  that 
be  signed  and  delivered  the  promissory  note 
sued  upon,  on  tbe  27tb  day  of  Septembei; 
1906;  that  said  note  was  entered  into  in  pay; 
iuent  of  a  certain  rental  contract  for  tbe'year 
1007  for  certain  lauds  described  in  said'conr 
tract,  and  that  thereafter  plaintiff  and  de- 
fendant entered  into  another  and  further  con- 
tract, whereby  said  first  rental  contract  for 
the  year  1007  was  canceled  and  in  all  tbln^ 
revolted  by  said  subsequent  contract,  and 
plaintiff  then  and  there  agreed  and  promised 
defendant  to  surrender  to  said  defendant  said 
note, given  for  the  rental  under,  said  |i^Bt 
contract;  that  in  compliance  with  said  sul>se- 
queut  contract  defendant  at  the  expiration  of 
bis  tenure  for  the  year  1906  removed  from 
said  lands,  and  surrendered  the  possession 
thereof  to  plaintiff,  and  that  plaintiff  tool^ 
possession  of  said  lands,  as  in  said  subse- 
quent contract  it  was  agreed  be  should  do, 
but  wrongfully,  falsely,  and  frauduI^ntJy 
wlthbeld  and  failed  to  deliver  said  note  to  de- 
fendant ;  that  defendant  has  not  occupied 
any  lands  of  the  plaintiff  for  the  year  l!]i07< 
and  that  said. note  is  wholly  without.. coustd- 
eratlon,  has  long  since  been  canceled,  and 
should  have  been  delivered  to  defendant. 
For  further  answer  the  defendant  set  up  the 
attachment  issued  against  him  and  levied  up- 
on his  property,  and  alleged  that  the  same 
was  wrongfully  issued  and  levied,  and  thai; 
Ue  had  been  damaged  by  reason  of  its  is- 
suance and  levy,  and  was  entitled  to  recover 
actual  and  punitive  damages  in  tbe  sum.  of 
$500.  The  reply  of  the  plaintiff  was  a  gen- 
eral denial.  After  statehood  the  cause  was 
transferred  to  the  district  court  in  and  for 
Lore  county,  on  a  motion  of  the  defendant. 
On  the  7th  day  of  Jantiary,  1908,  the  defend: 
ant  filed  a.  motion  to  discharge  tbe  attach- 
ment, setting  up.  In  substance,  tbe  allegations 
of  his  petition,  and  further  alleging  that  the 
defendant  was  not,  at  the  time  of  the  insti- 
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tutlon  of  this  Bult,  or  at  any  time  prior  or 
subsequent  thereto,  about  to  remove  his  prop- 
erty, or  any  material  part  thereof,  out  of 
what  was  then  the  Indian  Territory,  and  not 
leave  enough  to  satisfy  the  claim  of  plaintiff; 
that  defendant  had  not  removed,  nor  was  not 
about  to  remove,  his  property,  or  any  part, 
from  said  territory  at  or  prior  to  the  Issuance 
of  the  attachment,  not  leaving  enough  there- 
in to  satisfy  the  plalntlEt's  claim;  that  de- 
fendant had  not  sold,  conveyed,  or  otherwise 
disposed  of  any  property,  or  permitted  it  to 
be  sold  with  the  aim  of  defrauding  and  cheat- 
ing his  creditors,  and  defendant  was  not  at 
said  time  about  to  sell  or  otherwise  dispose 
of  his  property  with  any  such  Intent.  On  the 
15tb  day  of  January,  1908,  the  defendant 
moved  the  court  to  pass  upon  his  motion  to 
discharge  the  attachment,  and  the  controvert- 
ing affidavit  of  defendant  to  advance  It  ahead 
of  the  trial  upon  Us  merits  was  by  the  court 
overruled,  and  said  motion  was  not  passed 
upon  until  the  case  was  tried  upon  Its  merits. 
Upon  the  Issues  thus  joined  the  case  was 
tried  to  a  Jury,  which  returned  a  verdict  In 
favor  of  the  defendant  in  the  sum  of  $55, 
upon  which  Judgment  was  duly  entered  by 
the  court  as  follows:  "It  is  therefore  order- 
ed, adjudged,  and  decreed  by  this  court 
that  the  plaintiff,  3.  S.  Mullen,  take  nothing 
In  this  behalf,  that  the  attachment  herein  be 
dissolved  and  held  for  naught,  and  that  the 
defendant,  S.  H.  Thaxton,  do  have  and  recov- 
er of  plaintiff,  J.  S.  Mullen,  the  sum  of  $55, 
with  legal  Interest  from  date,  together  with 
all  of  his  costs  in  this  t>ehalf  Incurred  or  ex- 
pended, and  that  execution  Issue  therefor." 
The  plaintiff,  being  dissatisfied  with  the  Judg- 
ment rendered  against  him,  prosecuted  his 
appeal  to  this  court  by  case-made  and  peti- 
tion in  error. 

A  great  many  errors  are  assigned,  but 
we  will  only  notice  those  argued  by  counsd 
for  plaintiff  in  error  In  their  brief,  and  will 
take  them  np  In  the  order  therein  set  out. 

The  first  and  second  assignments  of  error 
are  argued  together.  The  first  is  that  the 
court  erred  in  overruling  the  first  ground 
of  the  plalntlfTs  demurrer  to  the  defendant's 
answer,  and  the  secohd  is  that  the  court  err- 
ed in  overruling  the  second  ground  of  the 
plaintiff's  demurrer  to  the  defendant's  an- 
swer. Counsel  Insist  that  by  his  answer  the 
defendant  seeks  to  claim  a  rescission  of  a 
written  contract,  and  a  note  signed  and  de- 
livered by  himself  to  the  plaintiff,  without 
the  payment  of  any  consideration  of  any 
''Iinracter,  and  without  either  party  surren- 
dering the  written  obligation  in  bis  posses- 
sion, and  with  the  plaintiff  in  possession  of 
the  rental  note  and  rental  contract,  insisting 
upon  the  defendant's  liability  thereon,  and 
that  this  is  insufficient  to  constitute  rescis- 
sion. It  seems  to  us  the  answer  states  facts 
Sufficient  to  constitute  a  mutual  abandonment 
of  the  original  contract  "As  a  contract  is 
the  result  of  agreement,  so  an  agreement  may 
piit  an  end  to  a  contract.    TUei-eCure  a  con-' 


tract  may  be  discharged  at  any  time  before 
the  performance  Is  due,  by  a  new  agreement 
with  the  effect  of  altering  the  terms  of  the 
original  agreement  or  of  rescinding  It  alto- 
gether; and  a  claim  under  the  original  con- 
tract may  then  be  met  by  the  new  agreement, 
so  far  as  the  latter  operates  to  alter  or  re- 
scind the  former."  9  Cyc.  593.  This  was  the 
theory  of  the  defense,  and  the  theory  upon 
which  the  case  was  tried  by  both  sldea. 
But  even  though  the  facts  alleged  In  the 
answer  may  not  have  constituted  a  defiense, 
yet  tinder  the  circumstances  of  this  case  wa 
cannot  see  how  the  plaintiff  was  harmed  by 
the  order  overruling  It  "Although  a  demur- 
rer may  have  been  Improperly  overruled,  yet. 
If  the  demurrant  was  not  harmed  by  such  rul- 
ing. Judgment  will  not  be  reversed  on  ac- 
count of  the  harmless  error."  6  Enc.  of  P. 
&  P.  p.  388.  After  the  demurrer  was  over- 
ruled, the  Issues  were  Joined,  and  the  parties 
proceeded  to  trial,  fully  understanding  the 
issueB  Involved  in  the  casa 

The  next  four  assignments  argued  are 
based  upon  the  rejection  and  admission  of 
evidence  by  the  trial  court  The  rule  is  well 
established  that  the  Improper  admission  or 
rejection  of  evidence,  If  not  prejudicial  to 
the  party  complaining,  la  not  ground  for  re- 
versal. Frlck  V.  Reynolds  et  al.,  8  Okl.  838^ 
52  Pac.391;  Noble  v.  Worthy,  1  Ind.  T.  458* 
45  S.  W.  137;  Citizens'  Bank  v.  Carey,  2  Ind. 
T.  84,  48  S.  W.  1012.  We  liave  looked  the 
record  over  carefully,  and  are  of  the  opin- 
Ion  the  rights  of  the  plaintiff  were  in  no 
way  prejudiced  by  any  rulings  of  the  court 
In  excluding  or  admitting  evidence. 

The  first  assignment  of  error  on  thla 
ground  is  a  fair  example  of  all  the  rest  It 
Is  as  follows,  as  copied  from  the  brief  of 
counsel  for  plaintiff  in  error:  "The  tenth 
assignment  of  error  Is  as  follows:  BecausA 
the  court  erred  In  permitting  the  following 
(question  to  be  asked,  and  the  following  an- 
swer given:  'Q.  Do  you  know  whether  or 
not  be  ever  canceled  any  contracts  aa  Mr. 
Mullen's  agent?  A.  He  canceled  one  with 
me.'  The  plaintiff  objected  to  this  question 
and  answer,  and  the  court  overruled  the 
objection,  stating  directly  that  he  would  per- 
mit the  defendant  to  answer  that  'He  (plain- 
tlfC)  canceled  one  with,  me.'  The  chief  ques- 
tion in  controversy  in  this  action  was  wheth- 
er or  not  the  contract  entered  into  between 
the  plaintiff  and  defendant  had  been  can- 
celed. That  was  the  chief  Issue  for  the  Jury 
to  try.  Certainly  It  was  incompetent  and 
highly  prejudicial  to  permit  the  defendant 
himself  to  testis  to  as  a  conclusion  what 
was  the  net  result  of  the  transactions  he 
claimed  had  been  had  looking  toward  the 
cancellation  of  the  contract,  as  It  was  the 
very  issue  that  was  being  tried  by  the  jury. 
It  is  respectfully  submitted  that  this  was 
clearly  erroneous."  It  ia  not  entirely  clear 
that  this  question  was  Inadmissible.  It  was 
presumably  offered  for  the  purpose  of  show- 
ing the  scope  of  the  authority  of  Mr.  iiuh 
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len'a  agent;  and,  as  that  waa  one  of  the 
queatlom  in  the  case,  it  was  quite  important 
to  establish  it  If  the  evidence  was  incom- 
petent for  that  purpose,  the  foregoing  ex- 
cerpt from  the  brief  of  counsel,  and  we  have 
quoted  their  argument  on  this  proposition  in 
full,  does  not  point  out  with  sufficient  clear- 
ness wherein  it  was  Incompetent,  and  how 
the  plaintlfr  was  injured  by  its  admlsslML 
The  iiuestion  and  answer  may  be  objection- 
able in  form,  but  that  is  not  a  sufficient 
ground  iqwn  which  to  reverse  the  case. 

The  next  and  last  assignment  of  error  ar- 
gued by  counsel  is  that  the  court  erred  In 
refusing  to  sustain  the  demurrer  to  the 
evidence  at  the  close  of  the  defendant's  evi- 
dence. Considerable  of  the  evidence  taken 
at  the  trial  is  copied  into  the  brief  o(  coun- 
sel for  plalntltr  in  error  In  support  of  this 
asBigmnent.  It  is  claimed  that  this  evi- 
dence shows  that  Mr.  Harper,  the  agent  of 
Mr.  Mullen,  the  plaintiff,  acted  beyond  the 
scope  of  his  authority  in  canceling  the  orig- 
inal rental  contract  and  the  promissory  note 
given  In  consideration  thereof.  The  appoint- 
ment of  th^  agent  being  by  parol,  it  was  for 
the  Jury  to  determine  from  the  facts  as 
developed  by  the  evidence,  and  the  instruc- 
tions of  the  court,  whether  an  agency  exist- 
ed, and  If  so,  its  nature  and  extent.  Mechem 
on  Agency,  S  106;  Law  v.  Cross,  1  Black,  S83. 
17  lib  Ed.  185.  In  the  case  at  bar  It  was 
not  contended  that  Mr.  Harper  was  not  the 
agent  of  Mr.  Mullen  for  the  general  purpose 
of  renting  certain  lands  belonging  to  Mr. 
Mullen,  and  after  the  lands  were  redted,  ac- 
cording to  Mr.  Mullen's  testimony,  "If  a 
man  wanted  to  change  his  contract,  as,  for 
instance,  from  money  rent  to  a  third  or 
fourth,  or  if  Mr.  X.  lived  upon  the  place, 
and  he  desired  to  go  to  Mexico,  and  let 
Mr.  T.  move  there,  or  Mr.  Z.,  he  had  to  get 
my  consent  to  do  it.  Along  In  the  summer 
he  was  to  report  to  me  from  time  to  time 
what  farmers  on  the  places  were  neglecting 
to  cnltlvate  their  crops,  so  that  close  atten- 
tion wonld  be  paid  to  ttie  collection  of  that 
partlcDlar  rent  from  that  particular  person 
in  the  fall.  In  the  fall  of  the  year  he  was 
antlioriaed  to  leoelve  the  rants  and  send  them 
to  me.  He  had  no  right  or  authority  to  re- 
TiAev  annul,  or  amend  a  contract  without 
my  oonsoit''  It  Is  true  Mr.  Mullen  testified 
that  his  agenfs  authority  'stopped  short  of 
the  act  he  performed  in  this  particular  case, 
but  to  onr  mind  there  was  sufficient  evi- 
dence aside  frmn  that  introduced  at  tbe  trial 
to  Justify  the  court  b^low  In  submitting  the 
case  to  ■Qte  Jury.  It  appears  from  the  evi- 
dence that  Harper,  In  the  course  of  his  ap- 
pointment, In  the  discharge'  of  his  duties, 
changed  and  canceled  rental  contracts  al- 
ready made,  when  in  his  Judgment  he  deem- 
ed it  best  This  practice  continued  for  at 
least  three  years;  and,  while  it  seems  that 
hla  principal  was  not  always  entirely  pleased 


with  this  method  of  doing  business,  yet  he 
reluctantly  concurred  in  It,  and  so  far  as  the 
evidence  shows  he  never,  except  in  the  case 
at  bar,  refused  to  approve  the  Judgment  of 
his  agent  in  the  matter  of  the  cancellatiou  of 
these  contracts,  and  his  refusal  then  occurred 
long  after  the  rental  contract  should  have 
been  executed.  "The  authority  of  an  agent 
in  auy  given  case  •  *  •  Is  an  attribute 
of  the  character  bestowed  upon  him  in  that 
case  by  the  principal.  Thus  if  the  principal 
has  by  his  express  act,  or  as  the  logical  and 
legal  result  of  his  words  or  conduct.  Impress- 
ed upon  the  agent  the  character  of  one  au- 
thorised to  act  or  speak  for  him  in  a  given 
capacity,  authority  so  to  speak  and  act  fol- 
lows as  a  necessary  attribute  of  the  char- 
acter, and  the  principal  having  conferred  the 
character  will  not  be  heard  to  assert,  as 
against  third  persons  who  have  relied  there- 
on In  good  faith,  that  he  did  not  Intend  to 
impose  so  much  authority,  or  that  he  had 
given  the  agent  express  Instructions  not  to 
exercise  it.  The  latter  question  is  one  to 
be  settled  between  the  agent  and  himself. 
It  rested  with  the  principal  to  determine  in 
the  first  Instance  what  character  be  would 
Impart,  but,  having  made  the  determlnatloa 
and  Imparted  the  character,  he  must  be  helci 
to  have  Intended  also  the  usual  and  legal 
attMbutes  of  that  character."  Mechem  on 
Agency,  8  278;  Smith  v.  Armour  Packing 
Company,  6  Ind.  T.  470,  98  S.  W.  165.  "The 
apparent  authority  of  an  agent  Is  to  be 
gathered  from  all  the  facts  and  clrcumatances 
In  evidence,  and  is  a  question  of  fact  for  the 
Jury."  Ricker  National  Bank  v.  Stone,  21 
Okl.  833,  97  Pac.  577, 

We  have  examined  all  of  the  assignments 
of  error  presented  by  counsel  for  plalntiC 
in  error,  and  are  satisfied  that  none  of  them 
affect  any  of  his  substantial  rights.  Section 
4344,  Wilson's  Rev.  t  Ann.  St  1903,  pro- 
vides that :  "The  court.  In  every  stage  of  ac- 
tion, must  disregard  any  error  or  defect  in 
the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  adverse 
X)arty;  and  no  Judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect" 

The  Judgment  of  the  court  below  Is  af- 
firmed. 

DUNN  and  TTTRNBR,  JJ.,  concur.  WIL- 
LIAMS and  HAYES,  JJ.,  dissent 


fTTATE  ex  rcl.  WEST,  Atty.  Gen.,  v.  COBB, 
(■oiinty  Judgr. 

(Supreme  Court  of  Oklahoma.    Sept  14,  1909.> 

1-  CotJBTS  (S  20(?*)  —  Supreme  Coubt  —  Orio- 

iVAL  Jurisdiction— Lkavb  to  Pbockcd. 

When  the  ordinary  original  jurisdiction  of 

the  Supreme  Court  is  Invoked,  leave  to  proceed 

must  in  all  cases  be  first  obtaini>d   from   the 
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-.CQurt  itself  upon  a  prima  fade  showing  that  the 
cause  is  a  proper  one  for  its  cognizance. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I' 206.*] 

2.  JdRT  (S  10*)— RIOHT  TO  Tbiai.  bt  Cohwi- 
tenONAL    GCABANTT. 

..  The  right  of  trial  by  jury,  declaiecl  invio- 
late, by.  section  19,  art.  2,  p.  83,  Snyder's  Const 
Okl.,'  except  as  modified  by  the  Constitution  it- 
self, means  the  right  as  it  existed  in  the  terri- 
tory at  the  time  of  the  adoption  of  the  Consti- 
.  tution. 

[EJd.  Note.— For  other  cases.  Me  Jvrj,  Cent 
Dfg.  I  16;  Dec.  Dig.  {  10.  •] 

8.  Jt7RY  (|  19*)— Right  to  Jubt  Tbial. 

The  law  in  force  in  the  territory  at  the 
time  of  the  admission  of  the  state  gave  a  re- 
spondent, in  an  action  in  the  nature  of  quo 
warranto,  a  right  to  a  trial  by  jaiy  of  all  is- 
sues of  fact,  and  this  right  remains  in  force  in 
the  state. 

[Ed.  Note<— For  other  cases,  ■••  Jniy,  dent 
Dig.  I  105;   Dec  Dig.  I  19.*] 
.4.  Courts   (|  207*)— Jttbisdictioii— Sirpsna 

Ck>T7BT. 

The  Supreme  Court  has  Jurisdiction  of 
original'  actions  in  the  nature  of  quo  warranto 
when  the  issues  inTolved  are  publici  Juris,  bat 
irbere  on  the  bringing  of  such  action  it  is  made 
to  appear  that  an  issue  of  fact  is  involved,  or 
will  be  involved,  and  that  a  Jary  will  be  de- 
manded for  the  trial  thereof,  the  same  will  be 
dismissed,  as  no  power  or  procedure  exists  in 
this  court  for  summoning,  impaneling,  or  pay- 
ing a  Jury.  Nor  have  we  any  warrant  for  send- 
tng'ttie  action  to  any  other  tribunal  possessing 
Hcb  authority  for  trial  of  such  issues.  ' 
-  [EiL' Note.— For  other  eases,  see  Courts,  Dec. 
Wg.  {  207.n 

i(SyIiabaB  by  the  Court) 

OrlKlnal  action  In  tlie  nature  of  qno  war- 
rabtor  by  the  State,  on  relation  of  Charles 
West;  Attorney  Oeneral,  against  T.  S.  Cobb, 
County  Judge.    Action  dlBmlssed. 

.Chas.  West,  Atty.  Gen.,  W.  C.  Reeves,  Aast 
Xtly.  Gen.,  and  Chas.  U  Moore,  Asst  Atty. 
Cen.,  for  tlie  State.  Davis  &  Davis  and  B.  B. 
IBiakeney,  for  defendant 

'  DCNN,  J.  This  is  an  original  action  in  the 
liattireiof  guo  warranto,  brought  on  the  re- 
utticfn  of  the  Attorney  General,  for  the  pur- 
'pp^  of  ousting  the  respondent  T.  8.  Cobb, 
.from  the  office  of  coun^  Judge  of  Seminole 
c6unty.  Upon  presentation  of  the  petition  a 
citation  was  Issued  to  said  respondent  to 
show  cause,  If  any  he  had,  why  the  writ  as 
prayed  for  should  not  issue.  A  return  to 
tUs' citation  was  made.  In  which  the  pntvl- 
siona  of  rule  14  of  this  court  were  Inroked, 
alleging  that  the  petition  and  affidavit  filed 
by  the  Attorney  General  did  not  bring  this 
case  within  it  It  was  further  set  forth  that 
t|)9:  witnesses  for  both  the  state  and  defend- 
ant were  residents  of  Seminole  county,  and 
that  it  would  be  unjust  and  inequitable  to  re- 
spondent to  subject  him  to  the  outlay  and 
expense  incident  to  a  trial  at  tiie  capital; 
that  the  cases  pending  on  indictment  referred 
to  In  the  brief  of  the  Attorney  General  had 
been  dismissed  for  want  of  prosecution  on 
the  part  of  the  state,  and  further,  that  the 


state  could  secure  a  fair  nd  Impartial  trial 
in  Seminole  county ;  that  the  Jurors  of  said 
county  were  honest  upright  cltlEens,  and 
would  try  and  determine  the  cause  Justly  and 
correctly.  To  this  return  are  attached  the 
affidavits  of  a  large  number  of  witnesses 
showing  residence  within  the,  county  of  Sem- 
inole, and  averring  that  tlie  saitlment  ci  the 
people  of  Seminole  county  is  in  favor  of  law 
and  order  and  against  lawlessness,  and  that 
as  a  whole  they  beUeve  in  the  enforcement  of 
the  criminal  laws  ot  the  state;  that  if  de- 
fendant has  committed  vlolationa  of  law  snf- 
flclent  to  warrant  his  remoTal  from  office,  a 
Jury  could  easily  be  found  In  tJut  coonty 
which  would  not  hesitate  to  render  a  verdict 
agaln^  him.  In  addltlOD  to  the  foregoing 
it  is  stated  by  the  respondent.  In  his  brief, 
that  it  is  obvlona  to  the  court  that  the  an- 
swer of  defendant  would  raise  an  issue  of 
fact  whidi  would  necessitate  a  trial  of  same 
by  a  Jury.  The  question  of  whether  or  not 
tiie  defendant  would  be  entitled  to  such  trial 
by  Jury,  and  whether  or  not  this  court  could 
grant  him  the  same,  should  it  be  within  his 
rights  to  have  it,  are,  with  the  other  qnes- 
tiona  suggested,  thorou^y  briefed  and  ar- 
gued by  counsel  for  both  partiea. 

Section  2,  art  7,  under  the  title  of  Judicial 
Department;  of  the  Constitution,  proridea  In 
part:  "The  Supreme  Court  shall  have  power 
to  issue  writs  of  habeas  corpus,  mandamus, 
quo  warranto,  certiorari,  prohibition,  and 
such  other  remedial  writs  as  may  be  provid- 
ed by  law,  and  to  hear  and  determine  the 
same."  Rule  14  of  this  court  (96  Paa  tH) 
provides  thatc  "In  all  original  actions  or 
proceedings  bntUnted  in  tUs  court,  it  shall 
be  necessary  for  the  plaintlfC  6r  applicant 
for  the  writ  to  state  fully,  by  affidavit,  the 
reasons  why  the  action  or  proceeding  is 
brought  in  this  court  instead  of  one  of  the 
inferior  courts  having  Jurisdiction."  The  At- 
torney  General  contends  that  be  has  the 
right  .to  select  this  foram,  independent  of  tbls 
rule,  because  «it  the  fact  that  Jurlsdictloa  of 
this  parUcnlar  proceeding,  baa  been  vested 
herein.  Tbe  Constitation  of  the  state  of  Wis- 
conslQ  etmtalns  a  provision  with  reference  to 
actions  (tf  this  <  character  slaaUar  to  our  own. 
Its  Supreme  Court  likewise  had  a  rule  to  the 
same  efTect  The  rule  adoptefd  by  that  court 
in  reference  to  Its  Jurisdiction  was  followed 
by  this  court  in  the  case  of  Homesteaders  v. 
McCombs  (Okl.)  103  Pac.  891.  That  Court, 
in  the  case  «f  State  r.  St  Orolx  Boom  Cor- 
poration et  al.,  60  WU.  SflS^  19  N.  W.  396. 
held  that:  "Wben  the  original  JdrisdicUon 
of  the  Supreme  Gaart  is  invoked,  leave  to 
proceed  must  la  all  cases,  be  first  <  obtained 
from  the  court  itself,  upon  a  prima  facie 
showing  that  the  cause  is  a  proper  one  for 
its  cogniramce."  The  foregoing  rule  was  there 
held  to  apply  equally  to  the  Attorney  Oen- 
eral with  all  other  litigants.  We  have  care> 
fully  considered  the  affidavit  filed  by  the  At- 
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torney  Genoral  In  conpectton  with  tbe  a,fflda: 
vits  filed  by  the  def eudant ;  aud,  while  in.  no 
way  disparaging  tbe  dtizeuship  of  Seminole 
county,  which  we  doubt  not  is  as  high  in  that 
as  of  any  other  community  in  the  state,  we 
are  constrained,  in  view  of  the  presentation 
made  in  the  afSdavits,  oral  argument,  and 
briefs,  to  hold  that  they  fairly  respond  to 
the  requirements  of  the  rule  mentioned,  pro- 
yided  tbe  action  is  of  such  a  character  as 
to  come  within  the  doctrine  of  the  case  of 
Homesteaders  t.  McCombs,  supra.  In  that 
case  Justice  Williams,  who  prepared  it,  has 
collated  and  cited  a  great  number  of  author- 
ities on  this  proposition,  and  has  thjereiu  an- 
nounced the  rule  that  tills  court  has  not 
jurisdiction  In  mandamus,  quo  warranto,  etc., 
proceedings,  except  where  the  question  ia- 
TOlved  is  publicl  Juris,  thereby  relieving  us 
of  a  discussion  of  it  in  this  opinion.  The 
present  case,  involving  tbe  question  of  the 
removal  of  a  county  judge  for  misconduct 
and  malfeasance  in  office,  in  our  Judgment, 
considering  the  averments .  in  the  petition 
and  afDdavit  along  with  the  other  showing 
made,  presents,  when  all  of  these  and  the 
surrounding  facts  are  fully  taken  into  con- 
sideration, such  a  peculiar  situation  tliat  this 
court  is  Justified  In  and  should  take  Juris- 
diction. 

It  la  insisted  by  tbe  Attorney  General  that 
the  defendant  is  not  entitled  to  a  jury  trial 
herein  as  a  matter  of  right,  and  that  if  be  is 
entitled  to  a  Jury  trial,  the  machinery  of  tbe 
court  is  adequate  to  grant  it  to  blm.  Section 
10.  art  2,  of  the  Bill  of  Bights  of  tbe  Ckm- 
■titutlon.  provides:  "The  right  of  trial  by 
Jury  shall  be  and  remain  iavlolate."  The 
construction  of  this  general  guaranty  of  tbe 
Constitution  has  been  t>efore  tbe  courts  In 
a  great  many  cases.  The  Supreme  CJourt  of 
Washington,  in  tbe  case  of  State  y.  Doherty, 
16  Wash.  382,  47  Pac.  %8,  58  Am.  St  Rep. 
38^  which  was  likewise  a  proceeding  in  quo 
warranto,  held  in  the  syllabus  that:  "The 
constitutional  provision  (ledaring  that  'the 
right  of  trial  by  Jury  shall  Remain  inviolate' 
has  reference  to  the  right  to  Jury  trial  as  it 
existed  In  the  territory  at  tbe  time  when  the 
Constitution  was  adopted."  This  construc- 
tion Is  sustained  by  a  great  many  author- 
Itles,  among  which,  we  not^  the  following: 
Callan  v.  Wilson,  127  U.  S.  540,  8  Sup.  Ct. 
1301.  32  I*  Ed.  223 ;  Work  v.  State  of  Ohio, 
2  Ohio  St  297,  60  Am,  Dec  671 ;  State  ex 
rel.  Jackson  v.  Kennie  et  al.,  24  Mont  45, 
60  Pac.  580;  Knbl  et  al.  v.  Pierce  County, 
44  Meb.  584,  62  K.  W.  1066;  State  of  Nevada 
V.  McClear,  11  Nev.  39 ;  Lavey  et  aL  v.  Dolg, 
25  Fla.  611,  6  South.  259;  Ross  v.  Irving, 
14  111.  171 ;  Wheeler  v.  Caldwell,  68  Kan.  776. 
74  PftC.  lOSi;  Vaughn  v.  Scade  et.al.,  30 
Mo.  0OO.  SecUon  23,  art  3,  of  tbe  Copstltu- 
tion  of  Montana  declares  that  the  right  of 
trial  by  Jury  shall  be  secured  to  all,  and  re- 
main inviolate.  Considering  this  the  Su-. 
preme  .Court  said,   in   the  case   of   State 
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ex  rel.  Jacks<Hi  t.  Kennte  et  aL,  supca; 
"  •  *  *  This  instrument,  must  be  constru- 
ed in  view  of  the  conditions  existing  at.  tbe 
time  of  its  adoption,  and  that  the  right  f>t 
trial  hy  Jury,  guaranteed  under  this  brpad 
djeclaration,  is  the  right  as  it  then  existed, 
and  not  one  created  or  eztraided,  except  by 
express  terms,  by  the  instrument  itself.  This 
rule  extends  to  both  civil  and  eriminfil 
trials,  and  Is  applied  by  the  codrts  to .  the 
Constitutions  of  all  our  statea  ProtCiitt.-<Hi 
Jury  Trial,  §  87 ;  Cooley,  Gopst  Urn;  74.  889; 
State  V.  Glenn.  54  Md.  572;  Flint  River 
Steamboat  Co.  v.  Foster.  6  0«.  194,  48  Aw. 
Dec.  248 ;  Ross  v.  Irving,  14  IlL  171 ;  And«n- 
son  V.  Caldwell,  91  Ind.  454,  46  Am.  Repi  613; 
Allen  V.  Anderson,  57  Ind.  888 ;  State  v.  Mo- 
Clear,  11  Nev.  39 ;  Frasee  v.  Seattle,  26  & 
G.  348,  2  S.  E.  125;  SttlweU  y.  KeUogg,  14 
Wis.  461.  The  rule  !■  dementaryi  and .  ao 
well  settled  that  further  comment  is  imuecei^ 
sary."  This  la  the  construction  to  wbidi  it 
is  snsceptible.  aud  which  must  be  ginai 
where  tbe  provision  appears  in  our  own  Cen- 
stitution.  subject  to  such  changes  only  as 
fire  made  In  the  instmment  Itself.. 

The  case  of  Bradford  v.  Territory  ex  ret. 
Woods,  1  Okl.  366,  34  Pac.  66,  was.  a  pto- 
ceeding  In  the  nature  of  quo  warranto,  la 
the  district  court  of  Oklahoma  county,  and. in 
that  case  tbe  Supreme  Court  of  the  territckry 
declared  in  tbe  syllabus  that:  "On  tbe  trWI 
of  an  information  in  tbe  nature  of  a '  quo 
warranto  tbe  respondent  is  ^titled  to  a  trial 
by  Jury,  and  to  a  unanimous  verdict"  This 
holding  was  not  predicated  upon  the  8tat> 
utes  existing  in  the  territory  at  that  time; 
but  upon  the  right  of  the  defradant  as  the 
same  was  guaranteed  under  the; federal iOoii> 
stitution.  .  This  case  and  this  declaratlsn 
was  never  departed  from  during  tbe  Ufa  of 
the  territory,  and  in  our  Judgment  declared 
the  law  of  the  territory  of  Oklahoma  .on 
this  subject  The  case  of  Territory  oC  Ok» 
lahoma  ex  rel.  Oalbraith  v.  Ciilcago,  B»ck 
Island  &  Pacific  RaUway  Co.,  SS  C»d.  106,  89 
Pac.  389,  was  an  original  action- in  m<mda- 
mus,  bi^ought  in  the  Supreme  Court  of  the 
territory,  in  which  tbe  defendant  raised  an 
Issue  of  fact,  for  tbe  trial  of  which  demand 
was  made  for  a  Jury.  That  court,  consider- 
big  its  power  and  anthortty.  which  waa.no 
other  or.  different  In  this  regard,  than-  the 
power  and  authority  of  this  court  held,  iti 
the  portion  of  tbe  opinion  prepared  by  Chief 
Justice  Dale,  that  "inasmuch  as  no  ma- 
chinery has  been  provided  for  the  calling'  of 
a  Jury  in  tbe  Supreme  Court,  it  would  b* 
the  exercise  of  a  doubtful  power  for  this 
court  to  prescribe  rules  and  regnlatloaa  and 
a  line  of  procedure  for  tl»e  calling  of  a  Jury 
in  the  Supreme  Court  and  tbe  trial  ef  caus- 
es in  such  court  by  a  Jury;  and  we.  have: 
agreed  that  no  Juries  will  be  eaUed  for  thfr. 
trial  of  causes  in  the  Supreme  OovarV'  J-usr. 
tice  Bierer  in  this  same. case  said:  '!The> 
cause  cannot  further  pro«ee<l  In.  this  (»Brt^ 
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because  such  Issues  are  made  as  upon  which 
the  parties  have  a  right  to  a  Jury  trial,  and, 
no  jiieans  being  provided  by  the  Legislature 
by  -whlcli  this  court  can  secure  a  jury,  the 
cause  must  come  to  an  end."  Justice  Bur- 
ford,  In  discussing  the  same  matter,  said: 
"If  It  Is  the  purpose  of  the  Legislature  that 
this  court  shall  be  a  jury  court,  which  would 
be,  as  has  been  well  suggested,  a  detriment 
to  iniblic  business,  this  being  an  appellate 
court,  yet  If  this  power  Is  given  us,  we  are 
willing  to  exercise  It,  If  we  are  given  the 
process  by  which  we  can  carry  It  Into  proper 
effect."  The  rule  as  announced  In  this  case 
likewise  was  never  departed  from  during 
the  time  Oklahoma  remained  a  territory. 
It  was  the  law  then  In  force  In  the  territory 
at  the  time  of  the  adoption  of  the  Constitu- 
tion. Of  this  same  rule  and  case  this  court 
said,  In  the  case  of  State  ex  rel.  Brett,  Coun- 
ty Attorney,  v.  Kenner  et  al.,  21  Okl.  817, 
87  Pac.  258,  and  of  the  situation  In  which 
the  court  would  be  placed  on  demand  for 
Jury  trial :  "Such  an  embarrassment  was 
met  by  the  Supreme  Court  of  the  territory  In 
Territory  ex  rel.  Galbraith  v.  Chicago,  Rock 
Island  &  Pacific  Railway  Co.,  2  Okl.  108, 
39  Pac.  389.  The  organic  act  gave  the  Su- 
preme Court  of  the  territory  original  Juris- 
diction In  mandamus  proceedings.  In  the 
above  case  mandamus  proceedings  were 
Joined  with  a  cause  of  action,  which  present- 
ed an  issue  of  fact.  Under  the  Code  the 
parties  bad  a  right  to  demand  a  jury  trial, 
which  waiEf  not  a  matter  of  Judicial  discre- 
tion. The  Supreme  Court  held  that  in  such 
a  case  It  was  powerless  to  act,  no  way  of 
summoning  a  Jury  having  been  provided  by 
the  Legislature  for  the  Supreme  Court,  and 
the  cause  was  accordingly  dismissed."  We 
have  had  our  attention  called  to  several  Kan- 
sas cases  upon  this  proposition,  among  which 
were  the  cases  of  State  ex  rel.  Keeler  r.  Al- 
len, 5  Kan.  213,  and  State  ex  rel.  Johnston 
V.  roster,  32  Kan.  14,  3  Pac.  534.  In  the 
Allen  Case  it  was  held  that  the  Supi^me 
Court  of  the  state,  under  the  law  then  exist- 
ing (1860),  had  the  power  to  organise  a  Jury 
for  the  trial  of  a  respondent  In  an  original 
proceeding  in  quo  warranto.  We  have  ex- 
amined the  statutes  to  which  the  court  re- 
fers; and,  while  it  Is  of  no  consequence  that 
we  are  not  quite  able  to  follow  the  logic  of 
the  construction  placed  thereon  by  that  court,' 
it  is  worthy  of  passing  notice,  perhaps,  that 
they  are  dissimilar  from  the  statutes  of  the 
state  of  Oklahoma.  This  case  In  that  juris- 
diction afTorded  a  precedent  for  the  Foster 
Case,  in  which  a  Jury  trial  took  place  In  the 
Supreme  Court 

The  conclusion  to  which  we  have  come 
that  it  was  not  contemplated  that  Jury  trials 
should  take  place  in  the  Supreme  Court  is 
strengthened  by  a  legislative  construction  In 
aa  act  of  the  Legislature  of  1907-1908,  p.  479, 
c.  48,  art  S,  for  it  is  therein  provided  that 
ia  aU  action*  where  attachment  shall  Issue 


out  of  the  Supreme  Court  against  persona 
for  contempt,  and  a  jury  trial  shall  be  de- 
manded, the  court  shall  certify  the  proceed- 
ings to  some  district  court  in  the  state  for 
trial  by  Jury.  This  recognizes  either  that  the 
Supreme  Court  was  without  power  to  im- 
panel a  Jury,  or  that  It  was  not  Intended  to 
be  a  court  for  the  trial  of  Issues  of  fact 
before  a  jury,  and  probably  both  such  con- 
ditions were  deemed  to  exist.  To  the  sugges- 
tion that  we  proceed  to  the  point  where  a 
Jury  should  be  demanded,  we  submit  for  an- 
swer the  reasoning  of  the  Supreme  Court  of 
Missouri,  In  the  case  of  State  ex  rel.  Mc- 
Ilhany,  etc.,  t.  Stewart  et  al.,  82  Mo.  379, 
wherein  in  reference  to  such  a  proposition 
tliat  court  said :  "In  the  case  of  Common- 
wealth V.  Smith,  4  Bin.  117,  the  Supreme 
Court  of  Pennsylvania,  although  Invested 
with  original  Jurisdiction  generally,  refused 
to  entertain  a  motion  for  leave  to  file  an 
information  In  the  nature  of  a  quo  warranto 
at  Pittsburgh,  because  It  had  no  power  to 
try  Issues  In  fact  In  that  district  The  Chief 
.Tustlce  (Tllghman)  said:  The  advocates  for 
the  motion  say  that  we  ought  to  proceed  un- 
til we  meet  with  this  impediment,  that  verjr 
probably  no  issue  In  fact  will  arise,  and  that^ 
if  It  should,  1  is  time  enough  to  Stop  when 
we  come  to  it  To  this  mode  of  reasoning  I 
cannot  accede.  It  hefjooves  the  court  to  loolt 
to  their  first  step,  or  they  may  find  them- 
selves placed  In  a  very  undignified  situation. 
I  cannot  consent  to  Instltiite  a  proceeding 
of' which  I  do  not  clearly  see  the  end,  in 
which  the  defendant  may  baffle  ns  at  his 
pleasure,  by  insisting  on  an  issue  in  fact 
which  It  Is  not  in  our  power  to  try.*  Judge 
Gentz  observed,  on  the  same  case :  'It  is  ad- 
mitted that  the  information  prayed  for  in 
this  case  is  grantable  or  refusable,  according 
to  the  sound  discretion  of  this  court  and 
also  that,  Isi  the  course  of  Inquiry,  an  Issue 
in  fact  may  eventually  demand  a  trial  by 
Jury.  If  such  may  be  the  result  and  reason- 
able doubts  may  occur  whether  we  possess 
jurisdiction  to  try  the  Issue  In  fart,  we 
should  be  placed  in  an  awkward  situation 
by  making  a  plunge  and  finding  ourselves  in 
circumstances  at  last  that  we  must  make  a 
retrograde  movement.'" 

The  Attorney  General  has,  with  commend- 
able zeal,  made  a  most  comprehensive  brief 
on  the  questions  Involved  in  which  reference 
is  made  to  the  great  quantity  of  learning  ex- 
isting on  the  subject  In  the  decisions  of  the 
American  courts,  but  to  our  minds  the  ad- 
judication of  the  Supreme  Court  of  the  terri- 
tory presents  a  correct  declaration  on  the 
subject,  which  we  deem  proper  and  fitting 
to  follow.  Until,  therefore,  the  Legislature 
provides  for  the  Impaneling  of  Juries  in  tills 
court  for  the  trial' of  issues  of  fact  or  pro- 
vides authority  to  transfer  cases  of  this  char- 
acter for  trial  to  courts  with  juries,  we  can- 
not entertain  t^em  after  being  brought  and 
It  is  made  to  appear  that  an  issue  of  fact 
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!■  or  win  be  presented,  and  that  a  Joiy  will 
be  demanded. 
Ttae  action  la  accordingly  dlsmlased. 

KANB,  C.  J.,  and  TUBNBB,  WIMilAMS, 
and  HAYES,  33.,  concur. 


JOHN  v.  PAULLIN  et  aL 
(Supreme  Court  of  Oklahoma.    Sept.  14  19090 

1.  Appeai.  and  Ebbob  (I  827*)— PaocBEDiNO 
FOB  Review— Pabties. 

All  parties  to  an  action  whose  interest* 
will  be  affected  by  a  leversal  of  the  judgment 
appealed  from  must  be  made  parties  to  toe  ap< 
peltate  proceeding.  . 

FEd.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent.  Dig.  !S  1814-1835;  Dec.  Dig.  f 
S27.»] 

2.  Appeai.  ano  Ebbob  (I  849^— TtiiB  fob 
CoUMBKCEUEKT  or  PmCEBDINOa  —  AOXIOJi 
BT   GUABOIAN. 

An  appeal  from  a  judgment  against  a 
gnardian,  in  an  action  prosecuted  by  him  in  his 
own  name  as  guardian,  must  be  eommenced 
within  one  year  after  the  rendition  of  the  jads- 
ment,  and  all  necessary  parties  to  the  proceed- 
ing must  be  biwught  into  the  appellate  proceed- 
ing, cither  by  sammons  in  error  or  by  entry  of 
general  appearance,  within  that  period,  or  the 
appeal  will  be  dismissed. 

FEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J  1911;   Dec.  Dig.  !  349.*] 

(Syllabus  by  the  Court.) 

Error  from  DIatzict  Court,  Bryan  Oounty ; 
MalcoUn  E.  Rosaer,'  Jndge. 

Action  by  l>oal8  PatUlln  against  the  Choc 
taw-Obickaaaw.  Inveatmsnt  Company  and  oth< 
era,  in  which  actlonHogonJelko,' guardian, 
intervened.  Jndgaieni:  tiff  plaiintill'aa  agalnirt: 
intervener,  and  JnJtervenCT'  brioga  error.  Writ 
oC  error  diamisaed.       '  ^■■■i    •■    ■' 

This  proceeding  is  from  a  judgment  of  tb^ 
district  coort  of  Biyan  county,  In  an  action 
wherein  defendant  In  error,  Louis ,  PaulUn, 
was  plaintiff,  and  the  Choctaw-Chickasaw 
Investment  Company,  a  corporation,  Eltner 
Williams,  Ell  P.  William's,  Charles  H.  Wfl-' 

llams,  A.  P.  Banks,  Tom  Anderson,  • 

Ht^dox,  and  '■  Thomas  were  defend- 
ants, and  Hogon  John, '-^ardlan,' was  inter-' 
vener.  Plaintiff,  in  his  petition  In  the  taa 
court,  alleged  for  his  caose  of  action  that  one 
Thomas  Loman,  a  citizen  by  blood  of  the 
Choctaw  Natloh,  on  the  2l8t  day.  of  July, 
1903,  received  as  a  part  of  his  allotment  of 
lands  to  which  he  is'  entitled  as  an  Indian 
citizen,  the  B.  %  of  the  N.  W.  U  and  the 
W.  %  of  the  N.  W.  %  of  section  6,  township 
7  S.,  range  9  IB.  Be'  alleges  that  on  the  23d 
day  of  January,  1906,  the  restrictions  'upon 
the  iKiwer  of  tiie  -said  Thomas  Loman  to 
alienate  said  lainda  were  removed  by  the 
Secretary  of  the  Interior,  and  that  on  Janu- 
ary 31,  190e,  Thomas  Loman  and  wife,  for 
a  valuable  consideration,  conveyed  the  land 
to  one  S.  A.  Hawk,  who,  on  the  17th  day  of 
Janaary,  1907,  by  warranty  deed  conveyed  the 


same  to  E.  B.  Fuller,  and  that  B.  B.  Fuller 
conveyed  said  land,  on  the  29d  day  of  Feb- 
mary,  1907,  to  plalntUT;  that  plaintiff  is  the 
owner  in  fee  simj^e  of  said  land,  and  entitled 
to' the  possession  thereof.  He  alleges  that  on 
July  21,  1903,  the  date  upon  which  the  Uinds 
were  allotted  to  Loman,  Loman  made  and  ex- 
ecuted a  lease  thereon  for  a  period  of  five 
years  from  date  to  the  defendant  Choctaw- 
Chickasaw  Investment  Company;  that  on 
July  1,  1904,  Loman  executed  a  second  lease 
for  a  period  of  five- years  from  date  to  defend- 
ant Elmer  Williams,  and  on  June  17,  1905, 
he  executed  a  third  lease  on  the  same  prop- 
erty for  the  term  of  five  years  from  date  to 
defendant  Bli  P.  Williams.  He  alleges  that 
aald  three  leases  were  in.  fact  owned  by  one 
and  the  same  person,  and  were  executed  to 
three  separate  persons  for  the  purpose  of 
avoiding  that  provision  ct  the  law,  which 
[Prohibits  an  Indian  citizen  from  leasing  his 
land  for  a  longer  period  than  five  years. 
He  allies  that  the  defendants  Banks,  Ander- 
son, Maddox,  and  Thonms  are  tenants  of  the 
aforesaid  defendants,  and  are  now  occupying 
the  premises  in  controversy.  Hie  further  al- 
leges that  at  the  time  of  the  execution  and 
delivery  by  Thotaas  LonAan  of  the  aforesaid 
three  leases,  Loman-was  totally  without  edu- 
cation, beini;  auable  to  speak  or  write  the 
English  language,  was  weak-minded,  igno- 
rant, and  easily  influenced;  that  the  defend- 
antp  to  whom  said,  leasee  were  executed  knew 
tttese  facts,  and  took  advantage  of  the  ig- 
norance, -want  of  education,  and  Incapacttjt 
of  Loman  to  execute  the  contract,  and  by 
Ccaud, ,  deceit,  duress,  and  undue  .influence 
procured  from  him  the  lease,  contracts  for  a^ 
inadequate  coni^deration.  Plaintiff  pra^  in 
his  petition  that  the  lease  oantrftptg  be  de- 
clBxed  n)iU  >and  void  and  he),  canceled  as  a 
c)oud  upon  hla  title;  that  be  >e  givc^n  judg- 
ijnent  for  possession  of  the  land,  and  for 
rents  for  the  :fea^  1907.  Defendants  filed 
their  answer,  in  which  they  (idmit  some  of. 
the  allegatlona  pt  the  ptaintftra  complaint 
and  deny  others.  .  Plaintiff  la  error.  Hogon 
John,  hereinafter,  designated  as  lnt9rvener, 
made  application  to  the  court  for  leave,  a8> 
guardian  of  Oscar  Lonan  and  Annie  lioman, 
minor  children  of  Thomas  Loman,  deceased, 
to  intervene  In  the  action,  which  motion  was 
by  the  court  allowed.  He  thereupon  filed  his 
petition  as  the  dul^  appointed,  qualified,  and: 
acting  guardian  ot  said  minors,  wherein  bit 
stated  that  he  filed  liis  petition  of  interven- 
.  tlon  as  guardian  of  said  minors,  and  for  his 
cause  ot  action  against  both  plaintiff  and 
defendant  says  that  the  said  Thomas  Loman 
died  on  the  17th  day  of  June,  1905,  leaving 
him  surviving  as  bis  sole  heirs  said  minor 
children;  that  Thomas  Loman,  before  hts 
death,  executed  the  leases  and  deeds  describ- 
ed in  plaintiff's'  petition,  but  at  the'  time  of 
the  execution  of  the  same  by  him'  he  was 
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whioUy  Inccsib^tent  to  undbrAaHd  the  taature 
of  the  same,  and  that  each  aad  all  of  said 
iBStrumentB  were  procured  from  him  br  the 
parties  thereto,  hy  fraud,  miarepresentation, 
and  undue  Influence  over  him,  for  a  wholly 
Inadequate  consideration,  and  that  the  pai> 
ties  procuring  said  leases,  and  deeds  well 
knew  at  the  time  of  the  execution  thereof 
that  the  grantor,  Thomas  Loman,  was  incom- 
petent to  execute  the  same^  Intervener  pray- 
ed  that  the  leases  executed  by  Loman  to 
the  Choctaw-Ghickasaw  Investment  Company, 
Ebner  WUUams.  and  Eli  P.  Williams,  and  the 
deed  executed  by  lioman  to  Hawk,  and  tlie 
deed  executed  by  Hawk  to  Fuller,  and  the 
deed  executed  by  Fuller  to  plaintiff,  be  can- 
celed as  a  cloud  upon  petitioner's  titlei,  and 
for  general  and  special  relief.  The  trial 
court  found  for  jrtaintiff  as  against  the  inter- 
vener, and  dlsmiSBed  intervener's  petition, 
and  found  in  favor  of  defendant  Eli  P. 
WiUiams  as  to  the  lease  executed  by  Loman 
to  him,  holding  that  the  same  was  a  valid 
lease  and  in  full  force  and  efCect,  and  render- 
ed judgment  decreeing  that  intervener  take 
nothing  by  bis  interplea,  and  that  same  be 
dismissed,  and  that  plalntifiTs  prayer  for  the 
cancellation  of  the  lease  from  Loman  to  Eli 
P.  Williams  be  refused  and  denied,  but  that 
he  have  Judgment  against  EjII  P.  WiUlams  for 
tiie  sum  of  $25  as  the .  amount  of  rent  due 
under  said  lease  for  the  year  1907. 

Maxey  ft  Runyan,  for  plaintiff  in  error. 
Robert  Crockett  and  V.  B.  Hayes,  for  deftad- 
ants  in  error. 

HAYES,  J.  (after  stating  the  facts  as 
above).  Intervener  filed  his  petition  in  error 
Ini  this  ooart,  and  plalntltF,  as  one  of  the  de- 
fendants in  error,  entered  bis  general  ax^ 
pearance  within  one  year  after  the  rendition 
of  judgment  in  the  lower  court,  but  no  sum- 
mons in  error  was  fwued  and  served  npon 
any  of  the  defendants,  nor  did  any  of  them 
enter  a  general  appearance  in  this'  court 
within  one  year  from  the  rendition  of  the 
Judgment  Deftndant  in  ewor,  plaintiff  be-' 
low,  now  movtM  the  court  to  dismiss  the  pro- 
ceeding, upon  the  ground  that  all  the  necesM 
sary  i>artles  had  not  been  brought  Into  this 
court  by  service  of  summons  in  error  or  l^ 
entry  of  general  appearance  within  one  yeai' 
aftet  the  rendition  of  the  Judgment.  '  In  re- 
ply: to  this  motion  plaintiff  in  error  Insists,, 
flrst,-  that  none  of  the  defendants  In  tho 
lower  court  axe  necessary  parties;  and,  sec- 
ond, that  if  any  of  them  are  necessary  par- 
ties, by  reason  of  section  4748,  Wilson's  Rev. 
&  Ann.  St  190S,  which  provides  that  in  case 
a  person  entitled  to  a  proceeding  in  error 
be  an  infant,  sudi  proceeding  shall  be  com- 
menced within  one  year  after  rendition  of 
Judgment,  exclusive  of  the  time  of  such  dis- 
ability, the  time  in  which  to  btiag  a  pro- 
ceeding in  error  has  not  yet  expired,  since 
bis  wards -have  not  yet  attained  their  major- 
ity, and  that  he-  should  be  permitted  at  this 


tUne  to  havb  snifmionli  in  error-  issued  and 
served  upon  the  necessary  parties. 

In  consideration  of  bis  first,  contention  it 
will  be  unnecessary  for  us  to  determine 
Whether  all  of-  the  defendonb^  in  the  lower 
court  are  necessary  parties  to  this  procaed-: 
ing,  for,  if  any  one  of  them  Is  a  necessary 
party  to  this  proceeding,  then  the  motion 
will  have  to  be  sustained.  Strange  et  aL  v. 
Crlsmon  (Okl.)  98  Pac.  937.  In  County  Com- 
missioners V.  Harvey  et  al.,  6  Okl.  468,  49 
Pac.  1006,  it  is  held  that  all  persons  who 
are  parties  to  a  proceeding  In  the  trial  court, 
and  whose  interest  will  be  affected  by  re- 
versal of  the  judgment  on  appeal,  must  be 
brought  into  the  appellate  proceeding.  The 
judgment  of  the  trial  court  in  the  case  at 
bar  declares  the  lease  contract  of  Eli  P.  WU- 
Uams to  be  a  valid  contract,  and  that  de- 
fendant in  errw,  Paullin,  by  virtue  of  his 
being  the  owner  of  .the  fee-simple  title  to  the 
land,  under  a  warranty  deed  from  the  gran- 
tees of  Loman,  is  entitled  to  the  rents  under 
such  contract,  and  awards  him  judgment 
against  Eli  P.  Williams  for  the  sum  of  $25 
as  rents  for  the  year  1907.  Ell  P.  Willianw 
has  not  appealed  from  this  Jadgraent,  and, 
as  between  him  and  defendant  in  error,  Paul- 
lin, it  has  become  final.  If,  on  considera- 
tion of  this  appeal  on  Its  merits,  it  should 
be  found  that  the  judgment  of  the  trial 
court  should  be  reversed  and  the  intervener's 
plea  of  intervention  sboold  be  sustained,  then 
intervener  would  be  entitled  to  collect  the 
rents'  under  said  contract,  and  such  terversal 
of  the  Judgment  would  prejudicially  affect 
the  rights  of  EU  P  WUllaaos,  and  he  is  there< 
fore,  a  necessary  party  to  this  proceeding. 

Intervener's  second  contention  is  also  with- 
out merit  Section  4748,  Wilson's  Rev.  & 
Ann.  St  1903,  provides  that  all  proceedings 
to  reverse,  vacate,  or  modify  a  Judgment  <x 
Qnal  order  shall  be  commenced  within  one 
year  after  the  rendition  of  the  judgment  or 
the  making  of  the  final  order  complained  of, 
except  In  cases  where  the  person  entitled  to 
swch  p;^09eeding  may  be  an  infant,  a  person 
of  upsound  mind,  or  Imprisoned,  in  which 
eyeiit  such  proceeding,  may  be  commmced 
wltjiin  one  year  after  the  rendition  of  Judg- 
ment, exclusive  of  the  time  of  such  disabil- 
ity. The  second  provision  at  this  section 
does  not  include  guardians.  The  plea  of  in- 
tervention in  this  case  was  not  filed  by  inter- 
vener's wards,  They  never  became  partiea 
to  this  action  in  the  lower  court,  and  have 
If  ever  become ,  parties  to ,  the  proceeding  in 
this  court  Intervener  filed  his  plea  of  in- 
tervention in  the  lower  court  as  guardian  of 
such  wards.  He  stated  in  his  petition  that 
be  filed  same  as  guardian  of  said  minor 
children,  but  this  statement  does  not  make 
the  minors  parties  to  ttte  action.  Gorham  v. 
Gorbiam,  8  Bajcb.  Ch.  (N.  X.)  24;  West  ▼. 
West  90  Alai  458,  7.  South.  83a  The  pro- 
ceeding in- the  trial  «ourt-was  prosecuted  bjr 
thii  inteyvener^'plaibtiff  In"  toror  here,  in 
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b]B  «WD  aain0  ^e  nardUhtn,  and  t&te  prbo^edi 
ing  Is  broDgbt  la  tbe  aaaoe  xa&raiBr.  Had  tba 
minors  be«i  parties  to  the  acttoniln  tbs  kn^" 
er  couEti  represented  by  tbairtjextfrlead  .01 
guardian  ad  Utem,  the  pioTiaion  of  the  stat* 
nte  re])ed  uson  by  loterrener  wouia  apply; 
and  tJbey.  wioq)d  bare  one  year  after  the  *»* 
inoval  of  tbelr  disability  :in  wbich  to  proBe* 
cute  a  piooeedlng  in  errot.  -Moss-et  al.  v. 
Hal).  79  Ky.;  40;  Rldgely  t.  Benn^  <et  aL, 
18  Lea.  <T«(uh>  20«;  Vordeioaik  et.  aL  ▼. 
WUkinam,  147  Ind.  66,  46  N.  E.  338.  But 
this  provision  <of  tbe  statute  docs  not  extend 
to  enitB  proseooted  by  the  guardian  in  bis 
own  name,  aad  the  proceeding  in  error'  In 
tbte  action  la  eonttoUed  by  the  first  prorl- 
Slon  of  said  sectiotn  4748,  and  mnst  be  com> 
Btenced  within  ome  year  after  tbe  rendition 
MC  judgment,  and  all  necessary  parties  to 
the  pi^oceedtng  moat  be  brought  tnto  the  a|h 
pdlate  proceeding,  elthn  by  smnracHis  in 
error  or  by  entry  ot  general  appearaacey 
vltbin  that  period.  Strange  et  al.  ▼.  Crls- 
mon  (OkL)  98  Pac:  887. 

The  qnestion  whether  a  gnardlan  may,  in 
his  own  name,  prosecute  an  aotiOn  to  remove 
a  dood  from  the  title  of  his  ward's  real 
estate  by  an  Itadependent  suit  -or  by  ^ea  of 
interrentlon,  as  has  b6en  attempted  to  be 
done  in  tbe  case  at  bar,  Is  not  presented  by 
tbe  motion  before  us  or  by  the  briefs  filed 
by  counsel,  and  npiui  that  <pHSti4ik  we  ex- 
press  no  opinion.  - 

AsBuming  for  the  purposes  of  this  mo- 
tion to  dismiss,  wltbent  dMUtlng,  'that-  the 
guardian  has  sucb  power,  this  prixttedlng 
must  be  dismissed  for  the  leasons  prevloosly 
stated. 

KANH,  O.  J.,  aad  WILIAAMB,  DUNN,  and 
^fUBHBB>  JJ.i  concur.* 


WESTERN  UNION  TBr,EGRAPH'00.  T. 
CO?UB, 

(Supreme  Conrt  of  Oklahoma.'    Sept.  14,  1909.) 

L  Bvid^r<;b  (M  474,  54r>*)^OPiinoNS— Qualt 
iwcation^Means  or  Kv^wlbooe. 

Wbebever  it  l»  desfreU'  to-  have  the  opinion 
of  a  witness  on  tM  subject  ot  valuer' it  is.al- 
\ray8  necesaary,  whetber  the/ witness  is  offered 
as  an  expert  or  not,  tQ  lay  sq^le  foundation  for 
the  introduction  of  his  opmibn,  Tt)?  showing  that 
he  has  bad  the  means  to  form  an  intelligent 
onteien,  derived  fron  an  adequate  knowledge  of 
the  nature  and  kin^  of  projiwrty  in  coatioversy, 
and  of  its  .value.  .    .    , 

fEd.  Note. — For  otKet  cases,  see  Evidence, 
Cent.  Dig.  H  2215,  28dl;  Dec.  Dig.  ||  474, 
1545.*) 

2.  STATctes  (J  241*)— Stbiot  OowSMTOcnott— 

FENAIi  STAItJTlS. 

Wilson's  Hev.  &  Ann.  St.  1903,  {  729, 
provides  that  "Every  person  whose  message  is 
refused  or  postponed,  contrary  to  the  provisions 
of  this  chapter,  is  entitled  to  recover  from  the 
carrier  his  actual  daniHges,  and  fifty  doUarB  in 
addition  thereto."  The  statute  as  to  tbe  $50  re- 
coverable  in   addition   to   the   actual   damages, 


iiriag  9enat-in  ItsfubtateimtBrbt- strictly  con^ 

ftrued.        ...  ,         . 

.  [Ed.  .Note^For.  other   cases,    sea    Statute*^ 
Gent.  Dig.  51  322,. <{23;  Dec.  1%. 'f  241.*] 

3.  TE^BGBAPHa    AND    TeLEPBOHKS    (I    56*)  — 
DAMAOE&— PEBsdXS     Ei^TITLED     TO— "EvEBT 

PsBSON  'Wbom:  Mebsaob  Tte  Refused." 
By- "eveiv  person  whose  message  is  refus* 
ed". means  the  sender  pf  tbe  mes^e;    that  is, 
tbe  person  wbose  name  is  signed  thereto. 
'"[Ed.   Note.— For  other  cases,  see  Telegraphs 
and  TeUsphoneS,  Cent  Dig.  {  57;    Dec.  Dig.  i 

Kane,  O.  J.v  dissenting.  .   ■ 

(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Oreer  County; 
Jarrett  Todd,  Judge. 

Action  by  Jot^n  Arthur  Coyle  agali^t.tbe 
Western  Union  Telegraph  Company.  Judgf 
ment'for  plalntllT,  and  defendant  brings  er- 
ror.   Jleversed  and  remanded, 

Oeorga  H.  Fearons  and  Sbart^  KeatOn  & 
Wells,  for  plaintiff  in  error.  Andrew '  M. 
Stewart  and  Ttiomas  M.  Robinson,  for  de- 
fendant In  etrdr.' 

TURNER,  J.  TIUs  is  a  proceeding  In  er- 
ror from  an  action  brought  by  John  Arthur 
Coyle,  defendant  in  error,  plaintiff  below,  in 
the  probate  court  of  Oreer  county  against 
the  Western  Union  Telegraidi  Company,  plaln-i 
tiff  in  error,  def«idant  below,  to  reoorer  $200 
actual  damages  and  $50  penalty,  under  wn^ 
son's  Rev.  &  Ann.  St  1908,  §  729,  which  Is 
as  follows:  "Every  person  whose  message 
is  refused  or  postponed,  contrary  -to  the  prcH 
▼IsloBB  of  this  chapter,  Is  entitled  to  recov«v 
from  the  carrier  hts  actual  damages,  and 
fifty  dollars  In  addition  thereto."  The  peti- 
tion substantially  states  that  on  Decembetf 
23,  1905,  plaintiff  by  J.  B.  Lenertz,  bis  au-^ 
iSiorlzed  agent,  delivered  to  defendant' fotf 
transmlaslcm  a  message  which  read  as  fol- 
laws-.  "OranKe,  Oklahoma,  Dec.  i3,'  IflOSJ 
TO  Oeerge  Austin,  %  Austin'  Drilling  Cei 
Paola,  Kans.  Will  accept  offer  of  SbajT  1^-' 
O.  B.  Orhnlte:  Ship  at  once.  This  is  aneW 
Iine>'  Am  dti  deal.  Wire  ansWer.-  '  J.'^B. 
IJettertz."  That  defendant  accepte*  -ifald 
messago'  and  agreed  to  -  transmit  it  atad  de- 
liver it  without  unnecesaary  delay;  that  de- 
fendant failed  to  transmit  said  menage. 
That  the  same  accepted  a  proposition"  which 
bad  been  made  by  said  Austin  to  purchase  a 
welimrilllng  cable.  That  by  reason  of  the 
failure  to  transmit  said  message  pfainUff  was 
iictually  damaged  in  the  sum  of  $200,  for 
wbich  h»S  prayed  -Judgment,  together  with  the 
statutory  penalty  of  $50,  for  postponing  the 
message.  After  answOr,  in  effect  a  general' 
denlial,  the  cause  was  tried  to  the  court,  and 
judgment  rendered  in  favor  of  plaintiff  for 
$131.25,  actual  damages,  and  $S0,  the  statu- 
tory penalty.  As  error  defendant  contends 
that  the  judgment  is  no^  supported  by  suf- 
ficient evidence,  and  Is  contrary  to  law, 
in  that  (1)  there  was  no  competent  evidence 
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lotrodnced  as  to  tbe  actnal  daHiage  snatalned; 
Jind  (2)  that  plaintiff,  not  being  the  sender  of 
the  message,  cannot  recover  the  Btatutoi; 
penalty. 

Resolving  all  controverted  facts  In  favor  of 
plaintiff,  the  evidence  disclosea  that  the  mes- 
sage was  delivered  to  defendant  for  trans- 
mission, who  failed  to  do  so;  that  J.  b'  Len- 
ertz,  who  delivered  It,  and  whose  name  is 
subscribed  to  the  message,  was  the  agent  of 
plaintiff;  that  one  Shay  was  the  agent  of 
Austin,  the  addressee;  that  flald  Austin  ne- 
gotiated personally  and  through  said  Shay 
with  said  Lenertz  for  the  purchase  of  a  cer- 
tain cable,  the  property  of  plaintiff,  which 
said  Lenertz  was  authorized  to  sell;  that 
said  Austin  told  Shay  that  he  (Austin)  would 
purchase  tbe  cable  at  a  certain  price,  viz., 
10  cents  per  poimd  f.  o.  b.  Osceola,  Mo.; 
that  the  message  was  for  the  purpose  of 
notifying  Austin  that  his  said  offer  would  be 
accepted  f.  o.  b.  Granite;  that  said  Austin 
was  engaged  in  tbe  well-dtllling  business, 
and  waited  for  some  time  to  hear  ftom  Len- 
ertz regarding  his  offer,  and,  not  hearing 
from  bim,  purchased  another  cable:  Over  tbe 
objection  of  defeidant  said  Austin  was  permit- 
ted to  testify  tbot,  if  be  had  received  the  mes- 
sage in  due  time,  be  would  have  bought  the 
cable  on  tbe  terms  pr<H)osed  in  said  message. 
Conceding  that  on  the  facts  as  stated  the 
minds  of  the  parties  would  have  met  bat  for 
defendant's  failure  to  send  the  message,  and 
tbat  plaintiff  was  oitltled  to  recover  actual 
damages,  the  measure  of  such  would  be  tbe 
difference  between  th«.  price  that  woald 
bave  beoi  realized  bad  the  sale  not  been  pre- 
vented and  the  price  which  the  plaintiff,  in 
tbe  exercise  of  reasonable  diligence,  would 
thereafter  be  able  to  obtain  for  the  cable, 
together  with  expenses  necessarily  Incurred 
In  consequence  of  the  failure.  27  Am.  A  Eng. 
Bnc.  of  Law,  1066;  Western  Union  Tel.  Co. 
▼.  James,  80  Qa.  254,  16  S.  B.  83;  Evans  et 
sL  T.  Western  Union  Tel.  Co.,  102  Iowa,  210, 
71  N.  W.  219;  Western  Union  Tel,  Ca  v. 
Nye,  etc.,  Co.,  70  Neb.  251,  97  N.  W.  305,  63 
Ij.  B.  A.  803;  Brook  et  ai.  v.  Western  Union 
Tel.  Co.,  26  Utah,  147,  72  Pac.  499:  Western 
Union  Tel.  Co.  r.  Collini,  4S  Kan.  88,  25  Pac. 
187,  10  L.  B.  A.  615. 

After  tbe  sale  was  prevented,  the  cable 
remained  tbe  property  of  plaintiff,  and.  In  his 
possession,  and  suffered  no  deterioration  in 
value,  so  far  as  tbe  evidence  discloses.  On 
tbe  subject  of  plaintiff's  actual  damage  on 
account  of  tbe  loss  of  sale  Lenertz  testified, 
in  substance,  tbat  plaintiff  made  unsuccess- 
ful efforts  to  sell  tbe  cable  at  Granite,  and 
was  unable  to  do  so;  that  in  bis  Judgment 
tbe  cable  was  worth  per  pound  the  amount 
for  which  be  agreed  to  sell  it  to  Austin,  and 
when  asked  "What  is  it  worth  to  Mr.  Coyle 
now,"  answefed,  "I  think  It  is  worth  as 
much  to  him  as  I  was  offered."  To  show 
tbe  actual  difference  between  the  offer  made 
by  Austin  and  the  actual  market  value  of  the 
cable  after  the  loss  of  the  sale,  G«itry  testi- 


fied. In  substance,  tbat  h«  was  engaged  lo 
tbe  hardware  boslneas,  and  bandied  rope; 
tbat  he  bad  never  bought  any  of  these  cable 
ropes,  but  supposed  they  sold  for  the  same; 
tbat  be  had  never  seen  tbe  cable  in  question, 
and  did  not  know  whether  secondbanded 
stuff  of  tbe  kind  described  would  have  a 
market  value  or  not;  tbat  be  had  never 
bandied  rope  of  that  size.  He  then,  wltbont 
having  seen  tbe  cable  or  having  It  described 
to  him  more  particularly  than  by  tbe  testi- 
mony of  Lenertz,  which  was.  In  snbstance, 
that  it  had  been  booght  for  a  2%-lnch  line 
8  years  before,  bad  been  nsed  for  8  days, 
and  woQld  weigh  2,000  ponnds,  was  permit- 
ted to  testify,  over  objection,  tbat  In  bis  opin- 
ion the  market  value  of  tiie  rope  was  abont 
25  per  cent,  of  its  original  value.  For  tbe 
reason  tbat  no  foundation  was  laid  to  sup- 
port tbe  introduction  of  soch  svldeDoe  tbere 
was  no  competent  Evidence  Introduced  as 
to  tbe  actoal '  damage  sustatned  by  plaintiff, 
and  for  that  reason  the  first  assignment  of 
error  Is  good,  and  the  finding  of  $131.25  ae> 
tua]  damages  nnsustained  by  tbe  evidence. 
"Whenever  It  is  desired  to  bave  the  oirinlon 
of  a  witness  on  tbe  subject  of  value,  it  Is 
always  necessary,-  whether  tile  witness  Is 
offered  as  aa  expert  or  not,  to  lay  aom» 
foundation  for  tbe  Introduction  of  his  opin- 
ion, by  showing  tbat  be  has  bad  the  means 
to  form  an  Int^lgent  opinion,  'derived  from 
an  adequate  knowledge  of  tbe  natnre,  and 
kind  of  pr^erty  In  controversy,  and  of  its 
valua'  'WbetB  a  witness  is  produced  to  tes- 
tify, In  the  cbaractw  of  an  expert,  as  to  tbe 
value  of  property,  it  shoald  appear  tiiat  h» 
has  some  special  skill  or  experience  or  pecal- 
lar  knowledge  of  tbe  value  of  tbe  class  of 
property  abont  .wbleta  It  Is  yroposiBd  to  qoss- 
tion  him.'  Rogers  on  Expert  Testimony  (2d 
Ed.)  I  152,  p.  856." 

It  is  next  contended  tbat  plaintiff,  not  be- 
ing tbe  sender  of  tbe  message,  cannot  recover 
the  statutory  penalty.  Tbe  statute  reads: 
"Every  person  whose  message  is  refused  or 
postponed  contrary  to  the  provisions  of  this 
chapter,"  etc.  Passing  all  questions  of  plead- 
ing, and  conceding  tbe  postponement  of  tbe 
message  contrary  to  the  provisions  of  tbe 
chapter  referred  to,  tite  qoastlon  for  as  t» 
determine  is,  "Whose*  message  was  thlsT 
Was  it  tbe  message ,  of  Lenertz,  whose  name 
la  signed  thereto,  and  who  appears  upon 
its  face  to  be  its  sender,  or  was  It  tbe  mes- 
sage of  plaintiff,  bis  undisclosed  principal, 
for  whom  be  was  attempting  to  make  tbe 
sale?  If  that  of  the  former,  within  tbe  in- 
tent and  meaning  of  tbe  statute,  plalntUT 
cannot  maintain  this  suit  to  recover  said 
penalty,  and  the  Judgment  of  tbe  trial  court 
is  contrary  to  law.  In  Kirby  v.  Western 
Union  Tel.  Co.,  4  S.  D.  463,  57  N.  W.  202, 
speaking  of  said  $50,  tbe  court  said:  "For 
what  can  this  sum  be  recovered?  Clearly 
for  a  failure  to  perform  tbe  duty  Imposed 
by  tbe  statute.  It  is  not  to  compensate  tbe 
party,  as  tbat  la  provided  for  by  tbe  re- 
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oovery  of  his  actual  damages.  In  onr  opla- 
lon,  therefore,  tbe  sum  of  $50  specified  in 
the  statute  must  be  regarded  as  a  penalty 
Imposed  upon  the  carrier  for  failure  to  com- 
ply with  the  provisions  of  the  statute. 
*  *  *  The  statute,  being  penal  in  its  char- 
acter, must  be  strictly  construed.  Shaw  y. 
Tobias,  3  N.  X.  188;  Cole  v.  Smith,  4  Johns. 
(N.  Y.)  193;  Bigelow  v.  Johnson,  13  Johns. 
(N.  Y.)  428;  Austin  v.  Goodrich,  49  N.  Y. 
2(t6;  Ferrett  v.  Atwlll,  1  Blatchf.  151,  Fed. 
Cas.  No.  4,747;  Brown  v.  Harmon,  21  Barb. 
(N.  Y.)  508;  Suth.  St.  Const  c,  12."  Speak- 
ing of  a  similar  statute  (section  4170,  Rev. 
St.  1881),  providing  for  the  recovery  of  a 
penalty  of  |100  "by  the  person  whose  dis- 
patch Is  neglected  or  postponed,"  tbe  court 
in  Western  Union  TeL  Co.  v.  Mossier,  9;' 
Ind.  29,  said:  "A  statute  so  highly  penai 
must  be  construed  strictly.  The  party  claim- 
ing under  it  must  bring  himself  clearly  with- 
in the  letter  and  spirit  of  the  act.  •  ♦'  • 
A  court  cannot  create  a  penalty  bjy.  constmc- 
tlon,  but  must  avoid  it  .by  coustructiou,  un- 
less it  la  brought  within  tbe  letter  and  the 
necessary  meaning  of  the  act  creating  it" 
Strictly  construing  this .  statute  In  our  ef- 
fort to  determine  this  question,  it  would  ap- 
pear that  by  "person  whose  message"  means 
the'  sender  of  the  message ;  that  the  sender 
is  the  person  whose  name  is  subscribed  to 
the  message,  the  patron  for  whom  the  com- 
pany directly  undertakes  to  send  the  mes- 
sage. 

In  Iladley  v.  West  Union  Tel.  Co.,  115 
Ind.  191,  1&  N.  E.  845,  tbe  court  in  comment- 
ing upon  said  act  of  1852  (section  4176,  Rev. 
St  1881),  which  provides  that  telegraph  com- 
panies engaged  in  telegraphing  for  the  pub- 
lic should  during  otflce  hours  receive  dis- 
patches and  ou  payment  or  tender  of  the 
usual  charge,  "transmit  the  same  with  Im- 
partiality, and  good  faith,  and  in  the  order 
of  tlnie  in  which  they  are  [were]  received, 
under  penalty,  in  case  of  failure  to  trans- 
mit, or  if  postponed  out  of  wiicb  order,  of 
one  hundred  dollars  to  b^  recovered  by  the 
pc^rsoa  whose  dispatch  is  [was]  neglected  or 
postponed,''  said:  "So  far  as  we  are  at  pres- 
ent advised,  this-  court  has  uniformly  ruled 
that  It  was  only  tbe  sender  of  a  telegraphic 
dispatch  who  could  recover  tbe"  fixed  penalr 
ty  prescribed  by  section  4176,  supra,  for  a 
violation  of  its  provisions,  and.  In  argument, 
tbe  correctnesa,  of  these  rulings  is  conceded. 
Sec  West.  Union  Tel.  Co.  v.  Brown,  supra" — 
and,  in  speaking  of  a  subsequent  kindred 
act,  stated:  "The  primary  object  of  the 
first  section  of  thet  act  in  question  evidently 
was  to  protect  tbe  interests  of  the  patrons  of 
telegraph  companies  by  preveutlng,  so  far 
as  is  reasonable,  any  discrimination  be- 
tween them.  It  is  only  those  who  give  busi- 
ness to,  and  send  dispatches  over  the  wires 
of,  a  telegraph  company  that  can  rightly  be 
called  its  patrons,  within  the  meaning  of 
the  statute.  In  this  view  it  Is  only  those 
entitled  to-be  considered  tis  the  patrons  of 
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Budi  s  company  who  ai«  authorized  to  em- 
force  the  statutory  penalty  when  it  has  been 
incurred."  Western  Union  TeL  Co.  v.  Brown, 
106  Ind.  538,  8  N.  E.  171,  was  a  suit  to 
recover  the  statutory  penalty  in  section  4176, 
supra.  The  special  finding  of  facts  were  to 
the  effect  that  on  December  2,  1883,  the 
plalntiet,  Alonzo  F.  Brown,  delivered  to  the 
agent  of  defendant  at  Its  ofiice  in  Terre 
Haute  for  transmission  to  CrawsfordsviUe 
the  following  message:  "December  2,  1883. 
To  T.  D.  Brown,  CrawfordavlUe:  Please  tell 
Dr.  Brown  of  Alamo  Immediately  that  Duck 
is  dead, — died  at  ten  this  morning.  Be 
home  3d,  on  morning  train.  Have  Frank 
Snyder  at  the  Logansport  depot  with  hearse 
and  one  cab  for  Alamo.  L.  F.  Brown." 
There  was  no  finding  that  said  Alonzo  F. 
Brown  was  the  sender  of  the  dispatch.  The 
court  reversed  the  Judgment  of  the  trial 
court  In  his  favor,  and  in  passing  said:  "It 
is  found  that  he  delivered  the  dispatch  to 
the  company,  and  paid  for  the  transmission, 
but  that  Is  not  a  finding  that  the  dispatch 
was  from  him  to  T.  D.  Brown.  He  may 
have  delivered  the  dispatch  to  the  company, 
and  paid  for  its  transmission  with  his  own 
money,  and  yet  not  be  the  sender  of  It  In 
the  sense  of  the  statute.  West.  Union  Tel. 
Co.  V.  Kinney,  106  Ind.  408,  7  N.  El  191. 
Tbe  dispatch  Bet  out  as  a  part  of  tlie  sxiecial 
fiudluK  is  signed  'L.  P.  Brown,'  and  there 
ts  no  finding  that  the  signature  Is  that  of  ap- 
pellee, Alonzo  F.  Brown."  In  Kester  v. 
Western  Union  Tel.  Co.,  8  Ohio  Oir.  Ct  R. 
236,  suit  was  brought  to  recover  the  statuto- 
ry penalty  pursuant  to  sections  3462  and 
3463  o<  tbe  Revised  Statutes  of  Ohio.  Tbe 
former  section  provided  that  It  might  be 
recovered  "in  the  name  and  for  the  benefit 
of  the  person  •  •  •  sending  or  forward- 
ing, or  desiring  to  send  or  forward,  the  dis- 
patch." The  facta  were  that  the  PennsyK 
vanla  Company  owned  and  operated  a  line 
of  telegraph  from  Bloomville,  Ohio,  to  Hans- 
field,  Ohio.  That  the  Western  Union  Tele- 
graph Company  owned  and  operated  a  line 
from  Mansfield,  Ohio,  to  Holgate,  Ohio. 
That  on  January  4,  1892,  "J.  F.  Kester,  who 
was  the  son  of  the  plaintiff,  for  and  on  her 
behalf  and  as  her  agent,"  presented  to  the 
former  company,  at  Its  office  in  Bloomville 
for  transmission  to  Holgate,  Ohio,  the  fol- 
lowing message:  "Jan.  4,  1882.  H.  J.  Kes- 
ter, Holgate,  Ohio.  Father  dead.  Send 
word  to  Brinkman.  Funeral  Wednesday.  11 
a.  m.  J.  F.  Kester."  That  be  paid  all 
charges  thereon.  That  the  former  company 
delivered  said  message  at  Mansfield  to  the 
defendant  company,  which  said  company  du- 
ly received  for  transmission  to  Holgate,  bat 
did  not  transmit  on  account  of  the  careless- 
ness of  said  defendant.  On  appeal  from  a 
Judgment  sustaining  a  demttrrer  to  the  pe- 
tition, reciting  tbe  facts  substantially  as 
stated,  said  court  sustained  the  ruling  of 
the  lower  court,  and  in  passing  said:  "The 
Pennsylvania  Company  received  and  accept- 
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ed  the  dispatch  from  the'sghder,  J.'  T.  Kes- 
ter,  •whose  name  Is  attached  to  the  dis- 
patch. •  •  •  The  plaintiff,  Seville  Ke»- 
ter.  Is  Bot  the  sender  of  the  dispatch,  for 
her  name  is  not  attached  thereto" — and  af- 
firmed the  Judgment. 

The  cause  la  reversed  and  remanded  for  a 
new  trial.  All  the  Justices  concur,  except 
KAN£],  C.  J.,  who  dissents. 


BRIDGES  T.  UNITED  STATES. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Oct.  18,  1909.) 

Criminal  Law  ({  786»)— Inbtbuctioks-Crbd- 

IBILITT  OF  Accused. 

It  is  error  for  the  trial  court  to  single 
out  the  defendant  personally  and  charge  upon 
the  credibility  of  his  testimony. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1787 ;   Dec.  Dig.  |  786.»] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Creek  Coun- 
ty;  John  Canithers,  Judge. 

H.  E>.  Bridges  was  convicted  of  the  lar 
ceny  of  a  steer,  and  he  appeals.  BeverseC 
and  teinanded. 

The  defendant  was  tried  in  the  district 
court  of  Creek  county  tor  the  offenae  of 
larceny  of  a  steer.  The  Indictment  was 
transferred  from  the  United  States  Court 
of  the  Western  District  of  the  Indian  Ter^ 
ritory  upon  the  incoming  of  statehood.  The 
defendant  was  found  guilty  by  the  Jury, 
and  the  case  Is  properly  before  this  court  on 
appeal. 

McDougal,  Wood  &  Latlmore,  for  appel- 
lant. Charles  West,  Atty.  Oen.,  and  O.  L. 
Moore,  Asst  Atty.  Gen.,  fOr  the  State. 

FURMAN,  P.  J.  First.  Upon  the  trial 
of  this  case  the  court  instructed  the  Jury  as 
follows:  "Under  the  law  the  defendant  has 
the  right  to  testify  on  his  own  behalf;  but 
the  credibility  and  the  weight  to  be  given 
to  Jlis  testimony  are  matters  exclusively  for 
the  Jury.  In  weighing  his  testimony,  yon 
have  a  right  to  take  into  consideration  his 
manner  of  testifying,  tiia  reasonableness  or 
unreasonableness  of  his  accoimt  of  the. trans- 
action, aqd  his  Interest  in  the  result  of  the 
verdict,  as  affecting  blB  credibility.  You  are 
not  reaulred  to  receive  blindly  the  testimony 
of  the  accused  as  true;  but  you  are  to  con- 
sider whether  it  is  true,  and  made  in  good 
faith,  or  only  ft>r  the  purpose  of .  avoiding 
conviction."  In  the  case  of  Jesse  Reed  r. 
United  States,  103  Pac.  871,  Judge  Owen, 
speaking  for  the  court  said:  "In  our  opinion 
it  is  reversible  error  for  the  trial  court  to 
single  out.  the  defendant  personally,  and  in> 
struct  the  Jury  upon  the  credibility  of  his 
evidence.  This  oourt  so  held  in  the  case*  of 
Fletcher  v.  State,  reported  in  l(a  Pac.  599, 
and  in  the  case  of  Green  v.  United  States, 


l6l  Pac'  li2,  una  again  In  tfie'base' df~Sen- 
drlx  T.  United  States,  101  Pac.  125.  In  the 
latter  case  the  Instruction  was  condemned, 
but  was  held  to  be  harmless  error  In  that 
case  for  reasons  given  in  the  opinion.  In 
the  case  of  Fletcher  v.  State,  opinion  by 
the  Presiding  judge  of  this  court,  the  court, 
In  passing  on  this  question,  says:  "We  think 
that  It  Is  error  for  the  court  to  single  out 
any  special  witness,  personally,  and  burden 
his  testimony  with  any  suggestions  which 
might  indicate  to  the  Jury  that  In  the  opin- 
ion of  the  court  such  witness  was  liable  to 
testify  falsely.  Instructions  as  to  the  cred- 
ibility of  witnesses  shoald  be  general,  and 
apply  equally  to  alt  of  the  witnesses  for 
the  state  and  the  deftodant  alike.  Because 
a  witness  may  be  tiie  defendant  is  no  rea- 
son why  be  should  be  visited  with  con- 
demnation upon  the  one  hand,  or  clothed 
with  sanctity  upon  the  other.  He  is  before 
the  court  as  a  witness,  and  should  be  treat- 
ed by  both  the  conrt  and  the  Jnry  Just  as 
other  witnesses  are  treated — no  better  and 
no  worse.  We  trust  that  the  courts  of  Ok- 
lahoma will  cease  to  give  such  Instructions 
in  the  future;  otherwise,  It  will  result  In 
the  reversal  of  many  convictions,  wbldi,  but 
for  such  instructions,  would  be  afflnfied." 
The  opinion  of  the  court  in  that  case  is  here 
approved."  When  this  case  was  submitted 
to  this  court,  the  Attorney  General  filed  a 
confession  of  error  on  account  of  this  In- 
1  structlon.  But  subsequently  by  permission 
of  the  court,  this  was  withdrawn  upon  the 
plea  that  no  exception  was  reserved  In- the 
trial  court.  Upon  an  examination  of  the 
case-made  we  find  that  this  Instruction  was 
expressly  excepted  to  before  tlie  instmctions 
were  read  to  the  Jury. 

Second.  In  this  case  the  evidence  against 
the  defendant  Is  of  an  unsatisfactory  char- 
acter, aid  the  trial  Judge  would  have  been 
entirely  Justified  in  setting  the  verdict  asld^ 
on  this  ground.  Unless  the  statie  can  secure 
more  convincing  proof  of  the  defendant's 
guilt,  it  will  be  a  useless  expense  to  the 
state  to  place  the  defendant  on  trial' fot 
this  offense  again.  But,  as  the  case  wBl 
have  to  be  reversed  on  accouiit'Of  the  error 
In  the  Instructions,  It  is  "unnecessary  to  dis- 
cuss the  evidence  In-'detail.  '  '      -      ' 

Reversed  and  'remanded. '      '     ' 

DOYLE  and  OWEN,  JJ.,  concnR 


STATE  V.  HARMON. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct 
18,  1009.) 

1.   INDICTMISNT    AND    iNFOBlfATIOR    (I    147*)— 

Dbuubbeb— Failubb  to  Stats  Public  Or- 

IXNSE. 

Where  an  information  is  on  its  faoe  fatally 
defective,  because  based  on  a  statute  which  had 
been  repealed,  and  advantage  of  such  defect  was 
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taken  by  demurier  ])«f»rq  pj^fdjpg.  to-tW.ipie*-- 
jts;  whlcfi-  demurrer  was'  overrulefl  and  again  by 
motion  in  arrest  of  judgment- after  verdict,-  held, 
that  the  court  exroneously  wrermled  thq  de- 
murrer, but  properly  sustained'  the  motion'  in 
atrest  oC'judgment. 

IBd.  Note*— For  other  oftses,  see  IntHitoient 
and  Information,  Cent.  Dig.  S  490;    Dei.  J>iK. 
i  147.*] 
2.  Cbiminai.  Law.  (g  070*)— Monow  iw  Ab- 

BE8T— B'ArLtJM;  TO  State  Public  Offense. 
Where  the  facts  stated  In  an  tnformation 
are  insu^ient  to  constitute  a  poblic  offease,  a 
motion   in  arrest   of  judgment  should  be  sus- 
tained. 

[Bd.  -Note.— 'For  other  cases,  see  Criminal 
Law,  CeaU  Dig.  S8  ^145-2462;  Dec  Dig.  { 
970.*] 

(SylUbm  by  the  Court.) 

Appeal  from  Ellis  County  Court;. A,  Wil- 
liams, Judge. 

A.  B.  Harmon  was  convicted  of  practicing 
medicine  without  a  license,  and,  his  motion 
in  arrest  of  Judgment  haying  been  theceafter 
sustained,  the  state 'appeals.    Affirmed. 

Charles  West,  Atty.  Gen.,  Charles  L.  Moore, 
AssC  Atty.  Gen.,  and  C.  B.  Leedy,  County 
Atty.,  for  the  State.    Miller,  Cornel  &  Leeka,  < 
for  defendant  in  erro^. 

DOYLE,  3.  The  defendant  ln>  error,  A.  B. 
Harmon,'' was  prosecuted  in  the  county  court 
of  BUIis  county  on  an  informatloa  flled  in  said 
court  on  the  5th  day  of  August,  1908,  which 
information  reads  aa  follows:  "In  the  name 
and  by  the  authority  of  the  state  of  Okla- 
homa now  comes  C.  B.  Leedy,  the  duly  ^ect- 
ed,  tntsUficd,  and  acting  county  attorney  in 
and  for  the  county  of  lUUs,  and  state  of  Okla- 
homa, and  gives  the  court  to  toaoiw  and  be  in- 
fenned  that  on  the  2d  .day  of  August  in  the 
year  of  our  Lord  one  tbonsand  nine  hundred 
and  eight  (1906)  add  prior  thereto,  at  and 
-within  the  coimty  of-  Bills;  amd  state  of  Okla- 
homa, on«  Dr.  A.  B.  Harmon  did  then  and 
there  unlawfully,  ^willfully,  attempt  to  and 
dU  practice.medidne,  .without  a  license,  and 
said  A.  B.  Harmon  dM  then  and  there  pro- 
fess publlciy  ta  be  a  physician,  and  did  pre- 
scribe for  theaicki'.and.  did  appebd  to  his 
name  M.  D..  That,  the  said  A.  B.  Harmon  has 
no  license  to  practice  medicine  in  this  state, 
aad  has  unlawfoUy  and  willfully  violated  sec- 
tion 14  o(. chapter  0  «f  WHbod's  Revised  and 
.Aiuotated  Statutes 'of  Oklahoma;  cowtrary  to 
the  form  of  the  statutes  in  such  case  mttte 
and  p.rovided,  and  against  the  t)euce  and  dig- 
nity of  the  state."  The  defendant  filed  a  gen.' 
eml  demurrer,  whldi  was  by  Vbe  court  ovet^ 
ruled,  and  exoeptloD  >  allowed.  Whereupon 
ttie  defendant  entered  a  plea  of  "not  gulTty." 
At  the  January  term,  1009,'  the  case  Was  call- 
ed, and  a  ;^ey  was  sworn  to  try  the  cause. 
After  hearing  the  evldcace,  the  court  instruct- 
ed ttae'-Juity,.and,  after  argument  of  counsel, 
the  Jury  retired  and  upon  consideration  of 
their  verdict  returned  into  eoUrt  the  fbllo-w^ 
lug  vwdlct:    "JkVe,  the  jury  being  duly  clios- 


m,  amnaMnedvllmimuaied.'and  swbrn  ^  tiy 
the  issues  in  the  aJbove-^titled  cause,  do  np>' 
on  our  oaths  flod  itlte  ■  defendant  guilty  and 
assess  his  hue  at  f£.'3i00.''  AVhereupon  the 
defendant  flled  his  motkAi  in  arrest  of  Jndg- 
vmuU  which  motion  Is  as  follows:  "Comes 
i)ow  the  defendant  after  vetdict  and  before 
judgment,  and  moves  the  jcourt  that  ho  Judg-' 
ment  be  rendered  in  the  above-«ititled  cause, - 
and  as  grounds  therefor  states:  (1)  That  this 
court  has  no  jurUdictlon  to  try  the  d^endant 
for  the  alleged  or  pretended  offense  attempt- 
ed to  be  charged  in  the  information  filed  here-> 
In.  (2)  That  the  facts  stated  in  the  informa- 
tion 40  not,  constitute  a  public  offense  -under 
the  laws  In  foree  at  the  time  alleged  in  said' 
iOformatlaiD  that  the  said  pretended  offense 
was '.committed.  (8)  That  the  information 
does  sot  Bubstanttally  conform  to  the  require- 
meuts  of  the. statutes.  A.  B.  Humon,  Deft., 
by  MiUer,  Cornell,  bud  Leeka,  His  Attorneys." 
And  thereafter  said  motion  in  arrest  of  Judg- 
ment was  by:. the  court  sustained,  and  the' 
state  allowed,  an  ^exception,  whieta  ruling  of 
the  court  is  set  forth  in  a  joifrnal  entry  aa 
follows:  "Mow,  on.  this  date,  January  16th, 
1909,  this  cause  came  on  regularly  to  t>e  heard 
upon  the  motion  in  arrest  of  Judgment  And 
the  court,  after  being  advised  In  the  prem- 
ises, is  of  opinion  that  the  law  under-  which 
the  information  was  herein  drawn  has  been 
repealed  by  the^  Session  Laws  of  the  Terri- 
tory of  Oklahoma,  1903,  <diapter  6,  p.  92,  sea 
9,  and  that  said  information  does  not  charge 
a  «cime  under  the  said  laws  of  1903,  and  that 
the  said  law  of  1003,  is. Inoperative,  in  that 
it  does  not  define  what  constitutes  the  unlaw- 
ful puactice  of  medicine.  It-is  therefore  the 
order  and  judgment  of  the  court  that  the  mo- 
tion in  arrest  of  Judgment  be,  and  the  same 
is  hereby  sustained,  and  that  the  defendant 
be  and  he  18  hereby  discharged  and  'his  bond 
exonerated.  To  which  ruling  <tt  the  court ' 
the  plaintiff  excepts."  From  the  Judgment 
of  >the  county  court  sustaining  'Che'  motion  in  ' 
arrest  of  Judgment,  the  state  of'  Oklahoma 
prosecutes  this  appeal. 

We  are  of  opinion  that  the  court  erred  in 
overraMiig  the  demurrer,  and  tiiat  the,  deci- ' 
slon  of  Ihe  court  sustaining  the  motion  In  ar- . 
rest  of  Jttdgnient  should  be  affirmed,  for  the 
reason,  set  foi;th  ia.the  second  paragraph  of 
said  motion,  to  wit:    "That  the  facts  stated 
In  the  information  do  not  constitute  h  public 
offense  under  the  laws  in  force  at  the  time 
alleged  in  said  information  that  the  said  pret-- 
tended  offense  was  cominitted."     From  the 
ieiorA  before  us  it  is  obvious  that  this  case 
wos  tried  under  a  misapprehension  of  the  . 
laws  In  force'  at  the  time  alleged  in  the  in- 
formation; this  being  due  to  the  fact  that  the 
session  laws  were  not  published  Until  Octo- 
ber, IflOS.    Chapter  9,  Wilson's  Rev.  &  Ann. 
$t.   1903,  including  section  14  (sectloii  314) 
thereof,  as  alleged  Iti  said  information,  wa>} 
'  rei)ealea  by  the  provisions  'of  chapter  3,  p. 
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88,  Sesa.  Zaws  OU.  1S08.  Tbe  territorial 
lawB  relating  to  the  practice  of  medicine  were 
not  extended  and  did  not  remain  in  force  In 
the  state  of  Oklahoma  by  reason  of  section 
39,  art  6  (section  112,  Bunn's  Ed.)  Const, 
which  provides  that:  "The  Legislature  shall 
create  a  board  of  health,  board  of  dentistry, 
board  of  pharmacy,  and  pure  food  commis- 
sion, and  prescribe  the  duties  of  each.  All 
physicians,  dentists  and  pharmacists  now  le- 
gally roistered  and  practicing  in  Oklahoma 
and  Indian  Territory  shall  be  eligible  to  reg- 
istration in  the  state  of  Oklahoma  without' 
examination  or  cost."  This  provision  of  the 
Constitution  was  made  efFectiye  by  chapter 
76a,  art  1,  p.  791a,  Seas.  Laws  1907-OS,  the 
same  being  entitled:  "An  act  to  define  and 
regulate  the  practice  of  medicine ;  to  create  a 
board  of  medical  examiners  for  the  examina- 
tion and  licensing  of  physicians  and  surgeons 
and  to  prescribe  their  quallflcations;  to  pro- 
vide for  their  proper  regulation,  and  to  pro- 
vide (or  the  revocation  of  tbeir  license;  to 
require  itinerant  venders  to  procure  a  coun- 
ty license  and  to  fix  suitable  penalties  fo? 
tbe  violation  of  this  act,  and  repealing  law* 
and  parts  of  laws  in  conflict  herewith."  This 
law  was  approved  June  12,  1008,  and  becam. 
effective  on  the  21th  day  of  August,  1906. 
For  this  reason,  we  see  no  occasion  for  fol- 
lowing counsel  in  their  learned  discussion  up-^ 
on  tbe  other  questions  argued,  as  their  de- 
termination Involves  only  statutes  expressly 
repealed. 

For  the  reasons  stated,  the  decialoa  of  Uk, 
lower  icourt  Is  hereby  affirmed. 

FURMAN,  P.  J.,  and  OWEK,  J„  concur. 


Ex  parte  WHITEHOUSm. 
(Criminal  Court  of  Appeals  of  Oklahoma.    Oct 

1S„  1909.) 
CaiMiRAL  Law   (|  84*)  — Couwtt  Supebiob 

COUBTS — JUBISDICTION. 

Section  2  of  '  the  act  of  tbe  Legislature 
(Sess.  Laws  1909,  p.  181,  c.  14,  art.  T)  estab- 
lishing county  superior  courts  in  giving  to  such 
court  concurrent  jurisdiction  with  the  county 
court  in  all  criminal  iaatters  is  not  in  conflict 
*ith  section  12,  art.  7,  Const  Okl. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ont  Dig.  {|  119,  122-121;  Dec  Dig.  { 
84.*] 

(Syllabus  by  the  Court.) 

Original  petition  by  Carson  Whltehouse  for 
writ  of  habeas  corpus.    Writ  denied. 

This  is  an  original  action  by  petition  for  a 
writ  of  habeas  corpus  to  release  Carsou 
Whltehouse  from  Imprisonment  on  judgment 
and  sentence  of  the  superior  court  of  Pitts- 
burg county.  Tbe  petitioner  was  tried  in  the 
superior  court  of  Pittsburg  county  on  an  In- 
formation charging  him  with  the  crime  of  un- 
lawful possession  of  liquor.  He  was  convict- 
ed and  adjudged  to  serve  a  term  of  30  days 


in  the  county  Jail  of  Pittsburg  county  and  to 
pay  a  fine  of  |00. 

J.  O.  Harley,  Wallace  Wilkinson,  and  Ooy 
L.  Andrews,  for  petitioner.  Chas.  West,  At- 
ty.  Gen.,  and  Chas.  U  Moore,  Asst  Atty. 
(Sen.,  for  respondent. 

OWEN,  J.  (after  stating  tbe  facts  as  above). 
The  petition  in  this  case  presents  one  ques- 
tion only;  that  Is,  the  Jurisdiction  of  the  su- 
perior court  In  criminal  cases.  The  conten- 
tion is  made  that  the  act  (Laws  1909,  IK  ISl. 
c.  14,  art  7)  giving  to  the  aaperiat  court  con- 
current Jurisdiction  with  the  county  court  In 
all  criminal  matters  is  unconstltational,  and 
that  the  superior  court  cannot  exercise  Juris- 
diction in  criminal  cases  of  which  the  county 
court  has  Jurisdiction.  That  part  of  the  act 
necessary  to  copy  here  is  as  follows: 

"Section  1.  There  is  hereby  created  and 
established  in  every  county  In  this  state  hav- 
ing a  population  of  thirty  thousand  (30,000) 
or  more,  and  having  a  dty  therein  with  eight 
thousand  (8,000)  or  more,  as  now  or  hereaft- 
er Bliovn  by  the  last  federal  census,  a  cenit 
of  dvll  and  criminal  Jurisdiction  coexten- 
sive with  the  county,  to  be  known  as  tbe  su- 
perior court  of  such  county,  which  shall  be 
a  court  of  record,  and  the  said  stiperibr  court 
shall  be  held  In  the  largest'  city  of  such 
county. 

"Sec.  2.  Every  such  itoart  shall  have  and 
exercise,  concurrent  Jnrlsdfctloa  with  the  dis- 
trict court,  in  all  proceediiigs,  causes  or  nsat- 
ters,  and '  ooncucrent  Jtirisdictlon  wltta  the 
county  court  in  all -civil  and  crtnlnal  mit- 
ters,  ezoept  matters  of  probate" 

It  is  contended  that  section  2  of  this  act  la 
In  conflict  with  section  12,. art  7.  Const  OkL; 
that  section  12  glws  to  tbe  county  court  ex- 
clusive Jurisdiction  of  uHademeanor  casea  ot 
which  Juatlces  of  the  peace  hav6  not  Juris* 
dlctipn.  The  views  of  counsel  for  petitioner 
have  been  urged  with  great  Ibrce.  and,  on  a  ' 
casual  (leading  of  the  Constitution,  as  printed 
in  Bunn's  Annotated  Edition,  one  may  bo 
constrained  to  take  the  view  as  presented  by 
counsel;  but  a  more  careCul  examination  of 
the  manuscript  copy  of  the  Constitution  on 
file  In  the  office  of  the  Secretary'  of  State 
Will  disclose  the  «rror.  We  find  on  examina- 
tion of  tbe  manuscript  copy  that  the  form  as 
to  paragraphing  and  subheads,  as  appears  In 
Bunn's  Annotated  Edition,  does  not  appear 
in  the  original  copy.  In  the  original  copy 
section  12  appears  as  one  paragraph.  We  ars 
not  to  be  understood  as  critldBing  the  ar- 
rangement into  paragraphs  and  subheads  by 
Mr.  Buns,  but,. In  arriving  at  the  concUuriona 
we  have  In  this  case  w«  construe  this  entire 
section  together,  and  as  it  appears  in  tbe 
original  copy  of  tbe  Constitution.  The  sec- 
tion, as  it  appears  la  the  original  manuscript 
copy,  is  as  follows:  "See.  12.  The  county 
court   coextensive    with    the   county,    shall 
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have  original  Jurisdiction  In  all  probate  mat- 
ters, and  xintll  otherwise  provided  by  law, 
■hall  have  concurrent  jurisdiction  with  the 
district  court  in  civil  cases  In  any  amount 
not  exceeding  one  thousand  dollars,  exclusive 
of  Interest:  Provided,  that  the  county  court 
shall  not  have  Jurisdiction  in  any  action  for 
malicious  prosecution,  or  In  any  action  for 
divorce  or  alimony,  or  In  any  action  against 
officers  for  misconduct  in  oflBce,  or  In  actions 
for  slander  or  libel,  or  in  actions  for  the 
specific  performance  of  contracts  for  the  sale 
of  real  estate,  or  in  any  matter  wherein  the 
title  or  boundaries  of  land  may  be  in  dispute 
or  called  In  question;  nor  to  order  or  decree 
the  partition  or  sale  of  real  estate,  not  aris- 
ing under  Its  probate  Jurisdiction.  It  shall 
have  such  appellate  Jurisdiction  of  the  Judg- 
ments of  Justices  of  the  peace  in  civil  and 
criminal  cases  as  may  be  provided  by  law, 
or  in  this  Constitution.  The  county  court 
shall  have  Jurisdiction  concurrent  with  Jus- 
tices of  the  peace  In  misdemeanor  cases,  and 
exclusive  Jurisdiction  in  all  misdemeanor 
cases  of  which  Justices  of  the  peace  have  not 
Jurisdiction.  In  the  absence  of  the  Judge  of 
the  district  court  from  the  county,  or  In  case 
of  his  disqualification  for  any  reason,  the 
county  court,  or  Judge  thereof,  shall  have 
power  to  issue  writs  of  Injunction  in  matters 
about  to  be  brought  or  pending  In  the  district 
court;  and  to  issue  writs  of  injunction,  man- 
damus, and  all  writs  necessary  to  enforce  the 
Jurisdiction  of  the  county  courts;  and  issue 
writs  of  habeas  corpus  in  cases  where  the 
offense  charged  is  within  the  Jurisdiction  of 
the  county  court  or  any  other  court  or  tri- 
bunal Inferior  to  said  court.  When  the  coun- 
ty Judge  is  disqualified  in  any  case  pending  In 
the  county  court,  a  Judge  pro  tempore  may 
be  selected  In  the  manner  provided  for  the 
selection  of  Judges  pro  tempore  in  the  dis- 
trict court."  This  section  must  be  construed 
as  a  whole,  and  it  must  be  construed  together 
with  the  other  sections  of  the  Constitution. 
The  entire  Constitution  most  be  construed 
as  a  whole,  and  the  language  of  this  section 
must  be  construed  so  as  to  arrive  at  the 
meaning  and  Intention  of  the  framers  of  the 
Constitution  and  the  people  who  adopted  it, 
and  at  the  same  time  preserve  the  general 
imrpofle  and  intention  of  the  entire  Constt- 
tntlon.  It  is  a  cardinal  rule  In  the  interpreta- 
tion of  a  Constitution  that  the  instrument 
must  be  so  construed  as  to  give  effect  to  the 
Intention  of  the  people  who  adopted  It,  and 
this  Intention  is  to  be  sought  by  a  construc- 
tion of  the  entire  instrument  The  whole 
Constltatlon  is  to  be  examined  In  order  to 
determine  the  meaning  of  any  part,  and  the 
construction  of  any  one  section  is  to  be  such 
as  to  give  effect  to  the  entire  Instrument,  And 
not  to  raise  any  conflict  between  its  parts 
which  can  tie  avoided.  And,  in  construing  a 
statute  with  reference  to  the  Constitution, 
the  coorts  will  not  construe  the  statute  so  as 
to  make  it  conflict  with  the  Constitution,  but 
zatbOT  will  put'  such'  interpretation  upon  It 


as  will  avoid  conflict  If  such  construction  be 
possible.  Section  1,  art.  7,  Const  (section  169, 
Bunn's  Ann.  Ed.),  is  as  follows:  "The  Judi- 
cial power  of  this  state  shall  be  vested  in  the 
Senate,  sitting  as  a  court  of  impeachment,  a 
Supreme  Court,  district  courts,  county  courts, 
courts  of  justices  of  the  peace,  municipal 
courts,  and  such  other  courts,  commissions 
or  boards,  inferior  to  the  Supreme  Court  as 
may  be  established  by  law."  This  section 
g^lves  the  Legislature  the  power  to  establish 
the  superior  courts,  and  the  power  given  Is 
unrestricted.  There  are  no  limitations  in 
this  section  on  the  Jurisdiction  to  be  given 
to  the  inferior  courts.  The  question  arises: 
Is  the  sentence  in  section  12,  art  7,  giving 
the  county  court  exclusive  Jurisdiction  in  all 
misdemeanor  cases  of  which  Justices  of  the 
peace  have  not  Jurisdiction,  a  limitation  on 
the  power  of  the  Legislature  as  granted  in 
section  17  If  we  look  only  to  section  12,  as 
it  appears  in  the  annotated  edition  of  the 
Constitution,  with  its  arrangement  of  para- 
graphs and  sentences,  our  answer  muet  be 
In  the  afirmatlve,  or  even  if  we  look  to  the 
section  as  found  in  the  original  manuscript 
copy,  and  be  governed  strictly  by  the  punc- 
tuation and  arrangement  of  sentences,  our 
answer  might  be  the  same.  But  a  slight 
transposition  of  the'  sentences  will  easily  au- 
thorise a  different  construction  of  this  sec- 
tion. On  careful  reading  of  section  12,  as  it 
appears  in  the  original  copy,  It  will  be  con- 
ceded that  that  part  of  the  section  contained 
in  the  proviso,  which  excepts  from  the  Ju- 
risdiction of  the  county  court  certain  actions, 
need'  not  be  considered  In  construlut;  that 
part  fixing  the  jurisdiction.  Neither  is  It  nec- 
essary to  construe  that  part  of  the  section 
giving  to  the  Judge  of  the  county  court  the 
Jurisdiction  of  a  district  judge  In  certain 
cases.  Then  this  section  may  be  construed 
as  though  It  appeared  as  follows:  "Sec.  12. 
The  county  court,  coextensive  with  the  coun- 
ty, shall  have  original  Jurisdiction  in  all  pto^ 
bate  matters,  and  until  otherwise  provided 
by  law,  shall  have  concurrent  Jurisdiction 
with  the  district  court  in  civil  cases  in  any 
amount  not  exceeding  one  thousand  dollars, 
exclusive  of  interest:  it  shall  have  such  ap- 
pellate Jurisdiction  of  the  Judgments  of  Jus- 
tices of' the  peace  in  civil  and  criminal  cases 
as  may  be  provided  by  law,  or  in  this  Con- 
stitution. The  county  court  shall  have  Ju- 
risdiction concurrent  with  justices  of  the 
peace  in  misdemeanor  cases,  and  exclusive 
Jurisdiction  in  all  misdemeanor  cases  of 
which  justices  of  the  peace  have  not  Juris- 
diction." It  will  be  noticed  that  this  section 
begins  with  the  language,  "The  county  court, 
coextensive  with  the  county,  shall  have  orig- 
inal Jurisdiction  in  all  probate  matters,  and 
until  otherwise  provided  by  law,"  etc 

The  question  arises:  Does  the  phrase,  "and 
until  otherwise  provided  by  law"  qualify  the 
clause,  "the  county  court  shall  have  Juris- 
diction concurrent  with  justices  of  the  peace 
In  misdemeanor  cases,  and  exduaive  Jurl» 
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(Uctlon  In  all  misdemeanor  cases  of  vblch 
Justices  of  the  peace  have  not  Jurisdiction," 
or  does  ttie  phrase  "and  until  otlierwlse  pro- 
vided by  law"  qualify  only  the  succeeding 
clause,  "shall  hare  concurrent  Jurisdictiou 
with  the  district  court  in  civil  cases  in  any 
amount  not  exceeding  oue  thousand  dollars, 
exclusive  of  interest"?  It  will  be  observed 
that  a  colon  appears  after  the  word  "In- 
terest," and  that  a  period  appears  between 
the  words  "Constitution"  and  "The,"  and  It 
might  be  contended  that  the  sentence,  "the 
county  court  shall  have  Jurisdiction  concur- 
rent with  Justices  of  the  peace  in  misde- 
meanor cases,  and  exclusive  Jurisdiction  |n 
all  misdemeanor  cases  of  which  Justices  of 
the  peace  have  not  Jurisdictiou,"  being  sep- 
arated from  the  rest  of  the  section  by  the 
period  following  the  word  "Coustitutiou," 
that  the  phrase  "until  otherwise  provided  by 
law"  does  not  qualify  or  refer  to  this  sen- 
tence. If  the  period  between  the  words  "Con- 
stitution" and  "The"  were  a  semicolon  or 
comma,  then  there  would  be  no  doubt  that 
the  phrase  "until  otherwise  provided  by  law" 
qualified  the  sentence  in  which  exclusive  ju- 
risdiction is  given  to  the  county  court.  We 
thinlc  the  proper  construction  of  this  section 
is  to  read  the  section  as  though  that  period 
were  a  semtcolon.  If  the  constitutional  con- 
vention had  intended  to  malie  the  "exclusive 
Jurisdiction"  permanent  in  the  county  court, 
as  was  the  probate  Jurisdiction,  then  the 
proper  order  for  this  sentence  was  after  the 
pbraae  giving  the  original  probate  Jurisdic- 
tion to  the  county  court,  and  preceding  the 
phrase  "until  otherwise  provided  by  law." 
The  section  would  then  have  read:  "The 
county  court,  coext«isive  with  the  county, 
shall  have  original  Jurisdiction  in  all  pro- 
bate matters,  and  shall  have  Jurisdiction  con- 
current with  Justices  of  the  peace  in  misde- 
meanor cases  of  which  Justices  of  the  peace 
have,  not  Jnrisdlctlon,  and  until  otherwise 
pravlded  by  law,"  etc.  It  is  clear  to  our 
minds  tliat  the  intention  of  this  section  was 
to  fix  permanently  in  the  county  court  orig- 
inal Jurisdiction  in  all  probate  matters,  and 
that  all  other  Jurisdiction  given  this  court 
should  remain  In  said  court  until  otherwise 
provided  by  law.  The  authorities  are  uni- 
form in  holding  that  a  court  may  recur  to 
the  public  history  ot  the  times  and  condition 
of  the  oountiT  in  order  to  get  the  true  mean- 
ing of  the  law  as  well  as  the  meaning  of  the 
particular  provisions  thereof.  This  rule  was 
announced  In  the  case  of  Aldrldge  v.  Wil- 
liams, 8  How.  24,  U  h.  Ed.  460,  and  has 
been  r^)eatedly  followed  try  that  court  as 
well  as  other  courts  of  last  resort'  We  fed 
safe  in  saying  that  the  members  of  the  con- 
stltutiwal  convention  in  preparing  the  Con- 
stitution and  the  people  In  adopting  it  had 
in  mind  the  great  volume  of  probate  bnsl- 
ness  in  this  state,  es|)eclally  that  portion 
of  the  state  formerly  Indian  Territory.  Tiiey 
must  liave  realized  that  as  the  estates  of  the 
«iluqrs  of  the  Five  c;iviUsed  Tribes,  include 


ing  a  disposition  for  their  land,  came  under 
the  direction  of  the  probate  courts,  that  the 
time  of  these  courts  would  necessarily-  be 
given  almost  exclusively  to  the  disposition 
of  probate  matters,  and  by  this  section  In- 
tended to  provide  that  when  this  couditlou 
arose  the  Legislature  would  be  authorized 
under  section  1  of  article  7,  above  quoted,  to 
create  the  necessary  courts  to  relieve  the 
county  courts  of  the  Jurisdiction  other  than 
probate.  As  early  ns  the  case  of  Ogden  v. 
Saunders,  12  Wheat.  2C7,  6  U  Ed.  60G,  de- 
cided January,  1827,  the  Supreme  Court  of 
tlie  United  States  held  that  the  derangement 
of  words  and  even  sentences  of  the  law 
might  be  tolerated  in  order  to  arrive  at  the 
apparent  meaning  of  the  Legislature,  to  be 
gathered  from  otiier  parts  and  from  the  en- 
tire scope  of  the  law.  In  the  case  of  Werclv- 
meister  v.  Pierce,  63  Fed.  44E>,  the  t/'nited 
States  Circuit  Court  held  that  a  rearrange- 
ment of  clauses  or  parts  of  sentences  is  Jus- 
tifiable under  the  most  conunon  circumstan- 
ces, and  is  especially  Justifiable  In  order  tbut 
the  statute  may  not  be  read  contrary  to  its 
plain  purpose  and  the  general  public  policy. 
In  construing  constitutions  the  same  rules 
must  govern  that  govern  in  construing  stat- 
utes. The  Constitution  is  the  supreme  law 
of  the  land,  and  it  differs  from  an  act  of 
the  Legislature  in  having  been  adopted  by 
the  whole  people. 

In  this  case  it  has  been  urged  with  con- 
siderable force  that  in  using  the  word  "ex- 
clusive" the  Intention  was  to  fix  the  Juris- 
diction permanently.  We  are  inclined  to  the 
view  that  the  word  "exclusive"  here  is  used 
to  distlngniah  betweeu  this  and  the  other 
courts  provided  for  in  the  Constitution.  True, 
the  Justice  of  the  peace  court,  as  provided  for 
in  the  Constitution,  was  not  given  Jurisdie- 
ti<ni  of  the  class  of  misdemeanors  referred 
to  In  this  sentence,  bat  there  were  other 
courts  created  and  the  JurisdlctloB  fixed. 
The  constitutional  convention  not  only  pro- 
vided for  a  Supreme  Conrt,  district  courts, 
cooDty  courts,  and  Justice  of  the  peace 
oonrtSi  but  divided  the  Jurisdiction  between 
the  courts  created,  and  gave  to  the  county 
court  exclusive  Jurisdiction  of  tJiis  class  of 
misdemeanors.  In  tbe  case  of  State  v.  Jones, 
73  Me.  280,  the  court  in  comrtrutng  a  statute 
giving  to  the  police  conrt  of  Rockland  ex- 
clusive Jariadtction  said:  "The  act  establish- 
ing tbe  police  court  of  Rockland  confers  up- 
on it  'exclusive  jurisdiction  over  all  such 
criminal  offenses  committed  within  the  lim- 
its of  said  city  as  are  cognizable  by  Justices 
of  the  peace'  or  trial  Justices.'  This  means 
exclusive,  not  as  against  all  courts,  bat  only 
as  against  courts  of  tlie  same  grade,  as 
Bgniust  Justices  of  the  peace  and  trial  Jus- 
tices." In  the  case  of  Cherokee  Nation  v. 
Georgia.  5  Pet.  18  (8  L.  Ed.  25).  Chief  Jus- 
tice Marshall  used  this  language:  "It  has 
been  also  snid  that  the  same  words  have 
not  necessarily  the  same  meaning  attaciied 
to  tbem  when  f eyud  iu'  different  pacts  ot  the 
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tame  Instrument.  Their  meaning  Is  control- 
led by  the  context.  This  Is  undoubtedly  true. 
In  common  Innttunge  the  same  word  has  vari- 
ous mcnnings,  and  the  peculiar  sense  In 
which  it  Is  used  In  any  sentence  is  to  be 
determined  by  the  context."  Again,  the  same 
eminent  Jurist  In  the  case  of  tTnlted  States 
T.  Maurice,  Fed.  Cas.  No.  15,747,  In  constru- 
ing the  word  "which,"  used  this  language: 
"I  feel  no  diminution  of  reverence  for  the 
framers  of  this  sacred  Instrument  when  t 
imy  that  some  ambiguity  of  expression  has 
found  Its  way  into  this  clause.  If  the  rela- 
tive, "which,'  refers  to  the  word  'appoint- 
ments,' that  word  Is  referred  to  in  a  sense 
rather  different  from  that  In  which  It  had 
been  used.  It  Is  used  to  signify  the  act  of 
placing  a  man  In  office,  and  referred  to  as 
signifying  the  office  Itself. '  Considering  this 
relative  as  referring  to  the  word  'offices,' 
which  word,  If  not  expressed,  must  be  un- 
derstood, it  Is  not  perfectly  clear  whether 
the  words,  "which'  offices  'shall  be  establish- 
ed by  law'  are  to  be  construed  as  ordaining 
that  aU  offices  of  the  United  States  shall  be 
established  by  law,  or  merely  as  limiting  the 
previous  general  words  to  such  offices  as 
shall  be  established  by  law.  Understood  In 
the  first  sense,  this  clause  makes  a  general 
provision  that  the  President  shall  nominate, 
and,  by  and  with  the  consent  of  the  Senate, 
appoint  to  all  offices  of  the  United  States, 
with  such  exceptions  only  as  are  made  in 
the  Constitution,  and  that  all  offices  (with 
the  same  exceptions)  shall  be  established  by 
law.  Understood  in  the  Inst  sense,  this  gen- 
eral provision  comprehends  those  offices  only 
which  might  be  estnblished  by  law,  leaving 
It  In  the  power  of  the  executive,  or  of  those 
who  might  be  intrusted  wltlt  the  execution 
of  the  la*s,  to  create.  In  all  cases  of  legis- 
hitlve  omission,  such  offices  as  might  be 
deemed  necessary  for  their  execution,  and 
afterwards  to  fill  those  offices.  1  do  not 
know  whether  this  question  has  isver  occur- 
red to  the  legislative  or  executive'  Of  the 
fnited  States,  nor  how  it  may  have  been 
decided.  In  this  ignorance  Of  the  course 
which  may  have  been  pursued  by  the  gov- 
ernment, I  shall  adopt  the  fitst  interpreta- 
tion, because  I  think  it  accords  best  with 
the  general  spirit  of  the  Constitution." 
■  We  are  not  without  authority  to  Ignore 
the  punctuation  and  to  construe  the  section 
as  we  believe  It  should  have  been  punctuated. 
It  is  commonly  stated  that  "punctuation  Is 
no  part  of  the  statute,"  and  that  "for  the 
purpose  of  arriving  at  the  true  me«ming  of 
the  statute  courts  read  with  such  stops  as  are 
manifestly  required."  United 'States  v.  Lach- 
er,  134  U.  S.  628.  10  Sup.  Ct.  62«,'33  L.  Ed. 
1080) ;  Stephens  v.  Cherokee  Nation,  174  U. 
8.  480,  19  Sup.  Ct.  722,  43  L.  Ed.  1041 ;  U.  S. 
T.  Oregon  R.  Co.,  164  U.  S.  HAl,  17  Sup.  Ct.  1^, 
41  Ij.  Ed.  541;  Ford  v.  Delta  I^nnd  Co.;  104  U. 
S.  674, 17  Sup.  Cn.  230, 41  h.  Ed.  500.  In  the 
construction  of  laws  punctuation' is  no  crltc*- 
tloa  of  the  seuse  of  the  Legislature,  unless  it 
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f.».^  *  ,  '  •  •  •  %  •  •  •  '**  ■*  '  ;  *  ■■  '  > 
s  in  conformity  Vvlfh  their  intention  as  ap; 
X>ear8  ^ii  the  words  they  use.  Punctuation  is 
generally  the  act  of  the  clerk  or  printer, 
which,  the  court  will  disregard.  If,  taking  the 
instrument  by  Its  four  corners,  and  lookln; 
at  all  Its  provisions,  a  Judicial  constructioi; 
points  to  an  intention  different  from  what 
the  mere  punctuation  indicates.  This  rule 
was  observed  In  the  case  of  Durousseau  v. 
United  SUtes,  C  Crancfa,  307,  3  L.,  Ed.  33A 
and  In  the  case  of  In  re  Irwine,  Fed.  Cos. 
No.  7,080.  The  case  of  Hamilton  v.  &teHn>- 
boat,  1(>  Ohio  St.  429,  seems  to  be  a  leading 
case  on  the  question  at  issue  here.  In  that 
case  the  question  arose  as  to  an  act  of  the 
Legislature  which  read  as  follows:  "That 
all  steamboats  and  other  watercrafts,  at 
twenty  tons  burden  and  upward,  navigating 
the  waters  within  or.  bordering  upon  this 
state,  shall  be  llablet  and  such  liability  shall 
be  a  lien  thereon,  for  all  debts  contracted." 
etc.  The  question  was  whether  the  liability 
fittuched  to  all  steamboats,  or  whether  it  ajtr 
tached  to  all  steamboats  of  20  tons  burden 
and  upiward;  that  is,  whether  the  phrase, 
"of  twenty  tons  burden  and  upwards,';  refer- 
red to  Bteaniboats  or  to  watercrafts  only. 
The  court  said:  "  *  *  •  If  th^  Legislature 
Intended  the  tonnage  limltati<»i  to  apply  to 
gfteamboats  as  well  as  to  other  watercrafts, 
why  was  the  word  'all'  Inserted  before  the 
vrord  'sbeamboats,'  in  the  first  line  of  the 
amended  section?  If  that  was  their  means 
ing,,, the,  word  is  useless,  and  Its  insertion 
served  no  purpose;  but,  If  the  word  be'  con- 
strued to  exempt  steamboats  from  the  too^ 
nage  limitation  applied  to  other  watercrafts. 
So  as  ta  render  all  steamboats  lUlde  to  .tha 
provisions  of  the  act,  without  reference  to 
tbelT  tonnage,  we  discover  a  substantial  rea^ 
son  why  the  word  was.  Inserted,  and  that  a 
purpose  'Is.  thereby  subserved  In  accordance 
with  the  poUcy  of  th«  statute,  and  in  har' 
(Domy  with  both  the  orlglba)  and  amended 
secttona.  But  for  the  pnntliiatlioB  ai  It'  stands 
Uiere  cttoM  be  littl*  doubt  tnit  that  this  was 
tbe<me«nlDg  of  theX/eglalatnre.  .Courts 'will, 
however,.  In  the  construction  of  akatutee,  foo 
tbe  purpose  «f  arrtviag  at  the  teaL  meaning 
and  Intention  of  the  ;  lawmakers,  disregard 
the  punctuation,  or  KpnUctnate,  if  need  be, 
to  render  the  true  meaning  of  tbe  statute.' 
Price  V.  Prices  10  Ohio  St  316 ;  Bouv.  La\» 
Die.  347,  402.  If  the  punctuatton  in  the  first 
line  folloitred  the  word  -frteamboats,'  the  pur^ 
pose  for  "which  the  word  'all'  was  Inserted 
in  the  amendments,  as  well  as  the  true  mean* 
lag  of  the  section, '  weuld  "be  more  obtlous. 
•  *  •  It  follows'  that  aictions  against 
steamboats  are  not  Umlted  to  those  of 
twenty  tons  burden  and  up-word,  and  ttiat, 
therefore,  It  is  unnecessary  to  allege  In  the 
proceedings  against  them,'  that  they  are  at 
that  tonnage."  In  the  case  of  United  States 
V.  Toorfaees  (O.  C.)  9  Fed.  143,  the  defendant 
was  on  trial  for  violating  the  U.  S.'  Rev.  St. 
5209  [V.  S.  Comp.  St. -1901,  i).  3497),  against 
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embezzlement  It  was  a  question  whether  a 
criminal  Intent  must  be  proyen  In  all  of  the 
different  grades  of  offenses  covered  by  this 
statute.  McKennan,  C.  J^  In  delivering  the 
opinion  of  the  court,  used  this  language:  "If 
it  were  not  for  the  punctuation  on  which  the 
district  attorney  has  laid  so  much  stress, 
there  would  be  no  doubt  that  the  intent  men- 
tioned would  apply  to  all  the  offences  men- 
tioned; but  In  a  criminal  case,  where  much 
is  to  be  allowed  In  favor  of  liberty,  it  is  un- 
safe to  rely  on  a  mere  matter  of  punctuation. 
If  these  oilences  were  separated  only  by  com- 
mas, there  would  be  no  doubt  that  the  intent 
with  which  the  section  Closes  would  apply  to 
all  its  divisions.  But  we  think  that,  as  it 
stands,  the  fair  construction  of  the  act,  and 
the  latter  part  of  the  section  which  provides 
that  any  one  who  aids  or  abets  an  officer  In 
doing  any  of  the  acts  with  Uke  intent  shall 
be  similarly  punished,  must  be  to  make  It 
necessary  to  allege  and  prove  the  Intent  as 
to  all."  The  punctuation  as  It  appears  in 
the  statute  and  referred  to  by  the  court  is  a 
semicolon. 

In  the  case  of  In  re  SchllllDg,  53  Fed.  81, 
8  C.  C.  A.  440,  Circuit  Judge  Shlpman,  writ- 
ing the  opinion  of  the  court,  among  other 
things,  said:  "It  is  truly  said  that  punctua- 
tion is  no  part  of  a  statute,  and  that,  there- 
fore, punctuation  can  be  changed  in  accord- 
ance with  the  obvious  Intent  of  the  IJegisla- 
tnre."  In  the  case  of  Stephens  v.  Cherokee 
Nation,  174  D.  S.  480,  19  Sup.  Ct  722,  4S  L. 
Bd.  1041,  supra,  the  question  arose  as  to  the 
^ect  of  a  clause  of  an  act  of  Congress,  and 
the  Supreme  Court  held  that  this  clause 
should  be  read  as  though  preceded  by  a  com- 
ma, which.  In  effect,  gave  it  a  different 
meaning  from  that  which  must  be  given  if 
the  punctuation  as  it  appears  la  the  text  be 
observed.  The  court,  passing  on  the  ques- 
tion, used  this  language:  "Tbla  provision 
is  not  altogether  clear,  and  we  therefore 
inquire:  What  is  its  true  construction? 
*  *  *  It  is  true  that  the  provision  is  some- 
what obscure,  although,  if  the  comma  after 
the  words  'all  citizenship  cases'  were  omit- 
ted, or  if  a  comma  were  inserted  after  the 
words  't&e  United  States,'  that  obscurity 
would  practically  disappear ;  and  the  rule  is 
well  settled  that,  for  the  purpose  of  arriv- 
ing at  the  true  meaning  of  a  statute,  courts 
read  with  such  stops  as  are  manifestly  re- 
quired"—dtlng  Hammock  v.  Trust  Co.,  105 
U.  S.  77,  84,  26  L.  Ed.  1111 ;  U.  S.  v.  Lacher, 
134  U.  S.  624,  628,  10  Sup.  Ct  625,  33  L.  Ed. 
1080;  U.  S.  v.  Oregon  &  G.  R.  Co.,  164  U.  S. 
641,  17  Sup.  Ct  165,  41  Lu  Ed.  541.  In  the 
case  of  Ewing  v.  Burnet  11  Pet  54  (9  L.  Ed. 
624),  Justice  Baldwin,  in  delivering  the  opin- 
ion of  the  court  used  the  following  language: 
■••  •  •  The  court  will  first  take  the  in- 
strument by  its  four  corners  in  order  to  as- 
certain its  true  meaning.  If  that  is  appar- 
ent on  Judicially  inspecting  the  whole,  the 
punctuation  will  not  be  suffered  to  change  it" 
In  the  case  of  Cushiug  v.  Worrick,  9  Gray, 


885,  the  Supreme  Court  of  Massachusetts,  in 
construing  a  statute,  used  this  language:  "It 
Is  unnecessary  to  resort  to  a  draft  of  the 
bill  as  passed  to  be  engrossed,  in  order  to 
explain  the  statute  as  actually  engrossed; 
for  the  general  rule  is  that  punctuation  is 
no  part  of  a  statute."  The  Constitution  of 
the  state  of  Oklahoma  was  drafted  by  men 
recently  elected  and  fresh  from  the  body  of 
the  i>eople,  and  was  adopted  by  the  people 
themselves.  It  was  adopted  for  themselves 
and  for  their  posterity.  It  was  adopted  as 
the  framework  around  which  the  Legislature^ 
as  provided  for  In  Its  division  of  powers  of 
the  state  government,  should  erect  and  build 
a  modern  system  of  law,  adequate  and  com- 
mensurate with  the  Interest  of  the  whole 
people.  Constitutions  deal  in  general  Ian- 
guage  and  every  interpretation  of  its  powers 
should  have  a  constant  reference  to  the  ob- 
jects for  which  it  was  framed  and  adopted. 
It  is  safe  to  say  that  the  people  who  adopted 
this  Constitution  realized  the  rapid  growth 
and  great  Increase  in  population  that  would 
follow  the  advent  of  the  state  Into  the  Union, 
and  that  enlargement  of  the  Judiciary  would 
become  absolutely  necessary.  This  is  mani- 
Cest  in  more  instances  than  one.  We  find 
throughout  the  entire  article  7,  which  estab- 
lished the  Judicial  departments,  the  frequent 
appearance  of  the  phrase  "until  otherwise 
provided  by  law."  We  find  In  the  second  sec- 
tion of  the  article  the  provision  that  Jurisdio- 
tion  of  the  Supreme  Court  shall  extend  to 
all  civil  cases  at  law  and  in  equity  and  to 
all  criminal  cases  "until  a  Criminal  Court  of 
Appeals  with  exclusive  appellate  Jurisdiction 
in  criminal  cases  shall  be  established  by  law." 
In  section  6  we  find  that  the  sessions  of  the 
Supreme  Court  and  the  duration  thereof  shall 
be  fixed  by  rule  of  said  court  "until  fixed  by 
the  Legislature."  In  section  8  we  find  that 
the  appellate  and  original  Jurisdiction  of  the 
Supreme  Court  shall  be  invoked  in  the  man- 
ner prescribed  by  the  law  of  the  territory  of 
Oklahoma  "until  the  Legislature  shall  other- 
wise provide  by  law."  Section  10  fixes  the 
Jurisdiction  of  district  courts  "until  otbei^ 
wise  provided  by  law."  Section  14  begins 
with  the  sentence  "Until  otherwise  provided 
by  law,  the  county  courts  shall  have  Jurisdic- 
tion," etc.  Section  16  begins  with  the  sen- 
tence^ "Until  otherwise  provided  by  law,  in 
all  cases,"  etc.  Section  18  begins  with  the 
sentence,  "The  office  of  Justice  of  the  peace 
is  hereby  created  and,  until  otherwise  pro- 
vided by  law,"  etc.  Thus  it  will  b^  seen  that 
almost  every  section  of  this  article,  as  well 
as  the  section  under  discussion  here,  con- 
tains the  qualifying  phrase  "until  otherwise 
provided  by  law."  This  is  the  article  of 
the  Constitution  dealing  exclusively  with  the 
Judicial  department,  creating  the  courts  and 
fixing  their  Jurisdiction.  The  object  of  the 
people  who  adopted  this  Constitution  was  not 
that  the  Constitution  should  be  used  as  an 
iron-clad  limitation  on  the  powers  of  the 
Legislature,  but,  on  the  contrary,  as  we  have 
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■aid,  should  b«  used  as  a  fundamental  law 
and  framework  on  which  to  erect  a  com- 
plete system  of  Jurisprudence  and  state  gov- 
ernment. No  Interpretation  of  the  words  In 
which  those  powers  are  granted  can  be  a 
sound  one,  which  narrows  down  their  mean- 
ing so  as  to  defeat  their  objects.  That 
would  be  to  destroy  the  spirit  of  the  Consti- 
tution, as  well  as  to  cramp  the  letter.  The 
Legislature  in  enacting  the  statute  creating 
the  superior  court  evidently  believed  the  time 
had  come  In  the  growth  and  development  of 
the  state  ix>  relieve  the  county  and  district 
courts  in  the  more  populous  counties  of  some 
of  the  work  in  exercising  the  Jurisdiction 
given  them  in  the  Constitution.  It  win  be 
observed  that  this  act  creates  the  superior 
courts  only  In  counties  having  a  population 
of  30,000  or  more  and  having  a  city  therein 
of  8,000  or  more. 

It  Is  the  duty  of  this  court  to  construe  the 
statute  as  not  being  In  conflict  with  the  Con- 
stitution, If  that  construction  can  reasonably 
be  arrived  at.  It  is  always  to  be  presumed 
that  the  acts  of  the  Legislature  were  not 
passed  without  mature  reflection  and  full 
consideration  of  the  provisions  contained  In 
them  and  of  the  well-settled  constitutional 
provisions.  They  are  not  only  to  be  presum- 
ed to  be  constitutional,  but  the  anthoifty  of 
the  court  to  declare  them  void  will  only  be 
resorted  to  In  a  clear  case  of  conflict  In  the 
case  of  Ogden  v.  Saunders,  12  Wheat  213, 
6  L.  Ed.  606,  supra,  the  Snprene  Court  of 
the  United  States  announced  the  mle  ia  tbls 
language:  "It  is  but  a  decenc  respect  due  to 
the  wisdom,  the  Integrity,  and  the  patriotism 
of  the  legislative  body,  by  wbdch  any  law  is 
passed,  to  presume  in  favor  of  Its  validity, 
nntU  its  violation  of  the  Oonstitatlon  is  tmiv- 
ed  beyond  all  reasonable  doubt  This  has 
always  been  the  language  o*  this  coart,when 
that  subject  has  called  for  Its  decision ;  and 
I  know  that  It  expresses  the  ho«est  senti- 
ments of  each  and  every  member .  of  this 
bench."  In  the  case  before  us  we  teti  that 
to  hold  that  part  of  the  act  In  question  giving 
to  the  superior  court  concurrent  Jurisdiction 
with  the  couuty  courts  in  ci4minaJ  cases  in 
conflict  with  the  Constitution  would  be  to 
defeat  the  purpose  and  object,  not  only  o( 
the  act  itself,  but  the  manifest  purpose  and 
object,  embodied  in  section  12  of  the  Consti- 
tution. We  are  therefore  of  the  opinion 
that  that  portion  «f  the  act  conferring  Juris- 
diction on  the  superior  court  concurrent  with 
the  county  court  in  all  criminal  matters  Is 
not  in  conflict  Mrlth  the  Constitution,  and  that 
the  eui)erior  court  had  Jurisdiction  to  tr» 
the  petitioner,  and  to  render  the  Jndgmen 
and  sentence  as  appears  from  the  record  in 
this  case. 

The  writ  Is  denied. 

FURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


Bx  parte  HATKHT.    ■ 

(Criminal  Court  of  Appeals  of  Oklahoma.    Oct 
18.  1909.) 

GONBIITDTIOIIAI.  L4.W  (I  271*)— DKPBIVAIlOir 
or    LiBEBTT. 

The  act  of  criminal  procodnre  of  Oklahoma 
(Wllaon'g  Rev.  &  Ann.  St.  1003.  f  5771 ;  Seta. 
Iawb  1905,  p.  834.  c.  20,  art.  2,  g  1)  provides 
tliat,  upon  conviction  and  sentence  for  a  crima 
puniahable  by  death  or  imprisonment  for  life, 
the  crime  is  not  bailable,  and  that  in  all  casM 
where  the  sentence  is  for  a  crime  not  bailable 
the  appeal  aball  suspend  ezecntion  until  the 
matter  is  determined  and  the  defendant  in  the 
meantime  shall  be  confined  to  the  state  prison. 
Held,  npon  petitioner's  demnrrer  to  respondent's 
answer  and  retom  showing  conviction  and  sen- 
tence to  imprisonment  for  life,  commitment  is- 
sued and  appeal  tatien,  that  said  provision  does 
not  disparage  any  substantial  rights  of  consti- 
tutional guaranty,  and  is  not  repugnant  to  or 
inconsistent  with  the  ConatitutiMi  of  Oklahoma. 
[Ed.  Note.— For  otiier  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  760;   Dec.  Dig.  |  271.*] 

(Syllabus  by  the  C!oart) 

Original  application  by  Frank  Halkey  ft* 
writ  of  habeas  corpus.    Writ  denied. 

This  is  an  original  application  for  writ  of 
habeas  corpus  filed  by  the  petitioner,  Frank 
Halkey,  In  this  court  on  July  6, 1909.  On  No- 
vember 10, 1908,  the  petitioner  was  convicted 
in  the  district  court  of  Creek  county,  OkL,  of 
murder  and  sentenced  to  life  imprisonment 
In  the  penitentiary,  and  thweafter  prosecut- 
ed his  appeal  to  this  court  where  the  same  la 
now  pending  undetermined  as  case  No.  A-238. 
He  was  removed  from  the  county  Jail  of 
Creek  county  to  the  state  penitentiary,  and 
Is  now  confined  therein  for  safe-keeping  by 
the  respondent  R.  W.  Dick,  warden.  The  pe- 
tition herein  is  not  verified,  but  petitioner 
asks  t^at  he  be  remanded  to  the  county  Jail 
of  Creek  county  pending  the  decision  of  thif 
court  In  review  of  the  Judgment  appealei 
from.     ' 

Robertson,  Kean  &  Bohannpn,  for  petitlon- 
•r. '  Charles  West,  Atty.  Oen.,  and  Ch&a,  I* 
Hoore,  Asst  Atty.  Gen.,  lor  the  State. 

PER  CURIAM  (after  stating  the  facta  as 
above).  The  question  here  presented  has  been 
decided  advereedy  to  the  contention  of  the 
defendant  in  Ex  parte  Mingle  (decided  at  the 
present  term  of  this  court)  104  Pac.  68,  Judge 
Doyle,  speaking  for  the  court,  said:  "The  de- 
fendant interposed  a  demurrer  to  the  answer 
and  return  of  respondent  on  the  ground  that 
the  law  which  provides  that  after  convic- 
tion and  sentence  for  a  crime  punishable  by 
death  or  by  imprisonment  for  life  in  the  state 
penitentiary,  the  crime  is  not  bailable,  and 
that,  in  all  cases  where  the  sentence  Is  tm 
a  crime  not  bailable,  the  appeal  shall  suspend 
execution  undl  the  matter  is  determined  by 
the  Criminal  Court  of  Appeals,  and  the  de- 
fendant in  the  meantime  shall  be  confined  to 
the  state  prison  (Wilson's  Rev.  &  Ann.  St 
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1908,  I  5771;  Seas.  Ii«w8  lfl05,  p.  334,  c.  29, 
art  2,  1 1),  Is  nnconsUtutlonal.  In  this;  that 
It  deprives  petitioner  of  his  liberty  by  confin- 
ing him  In  the  state  penitentiary  pending  his 
appeal  to  this  court.  The  argument  of  coun- 
sel for  petitioner  Is:  That  this  proTlslon  of 
the  laws  of  Oklahoma  Territory  Is  repugnant 
to  the  Constitution  and  did  not  become  a  part 
of  the  law  of  this  state.  But  no  particular 
provision  of  the  Constitution  Inconsistent 
thereof  has  been  pointed  out  We  cannot 
agree  with  counsel  In  their  contention.  The 
Constitution  grants  to  the  legislative  branch 
of  the  government  to  provide  by  proper  leg- 
islation the  manner  In  which  appeals  in  crim- 
inal cases  may  be  taken.  The  language  of 
the  law  is  plain  and  unambiguous,  and  pro- 
vides that  the  appeal  shall  suspend  eTecution 
until  the  matter  Is  determined  upon  the  ap- 
peal, and  the  defendant  In  the  meantime  shall 
l>e  confined  Iv  the  state  prison  The  def«id- 
ant  Is  entitle!?  to  the  advantage  of  every  right 
which  the  law  secures  to  him  before  his  oon- 
.vi^lon  is  made  final.  Be  has  the  right. of 
appeal,  and  In  this  class  of  crimes,  while  bis 
appeal  is  pending,  although  confined  in  the 
penitentiary,  it  Is  his  privilege  not  to  be  held 
•t  hard  labor.  To  this  extent  only  the  pen- 
dency of  his  appeal  stays  the  execution  of 
the  judgment  and  sentence.  We  do  not  see 
that  this  provision  of  the  la«  deprives  the  pe- 
titioner of  any  constitutional  right  The  of- 
fense Is  not  bailable!  and  he  stands  commit- 
ted by  a  court  of  competent  Jurisdiction.  The 
demurrer  is  therefore  overrnlea." 
The  writ  of  habeas  corpus  is  dtoie& 


COX  V.  TEBRITOttT 

(Criminal  Court  of  Appeals  of  Oklahoma.    Sept. 

14,  1909.) 

1.  Criminai.  IiA.w  (J  112*}— Venue. 

Where  domeatie  animals,  as  named  in  lec- 
tlon  2480  (Wilson's  Bev.  &  Ann.  St  1903)  axe 
stolen  in  one  county  in  this  state  and  taken  into 
another,  the!  jurisdiction  of  the  offense  is  in  ei- 
ther county,  under  lectlon  S224,  Wilton's  Bev 
&  Ann.  St  1903. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  |  225;    Dec  Dig.  I  112.»] 
38.  Cbiminal  Law  (|  1150*)— Bkvikw— Qtns- 

TION8  OF  Pact. 
This  court  will  not  dlstnrb  the  Jodgment 
of  the  trial  court  for  lack  of  evidence,  when 
Utere  Is  competent  evidence  reasonably  tending 
to  sustain  the  judgment  of  the  lower  court 

[Bid.    Note.— For   other   eases,    see   Criminal 
Jaw,  Cent  Dig.  H  3074-8088;    Dec.  Dig.   f 
116G.*1 
&  Labcknt  (S  73*)— Posbbssior  or  Pbopebtt 

Kbckhtly  Stolek. 

An  instruction  in  the  following  language: 
"Ton  are  instructed,  as  a  matter  of  law,  that  if 
a  person  is  found  in  the  possession  of  property 
which  has  been  recently  stolen,  such  possession 
is  prima  facie  evidence  that  such  person  is  guilty 
of  the  larceny  of  the  property,  unless  such  pos- 
session is  satisfactorily  explained  to  the  Jury"— 
is  error. 

.    [Ed.    Note.-~For    other   cases,    see    Larceny, 
Cent  Dig.  {  196;   Dec.  Dig.  {  73.*] 


4.  Obimikai.  Law   fj   713*)  —  Argument  or 

Proskcctino  Atpobnet. 

A  proseoutiBf  attorney  must  confine  his 
argument  to  a  fair  discussion  of  the  issues  in 
the  case  and  the  legitimate  argument  on  part  of 
the  defense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  1(163-1078;  Dec.  Dig.  f 
713.*] 

(Syllabus  by  the  Court) 

(5.  Labcbnt  (|  1*)- Definition. 

Larceny  is  taking  personal  property  by 
stealing;    by  theft. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  f  1;    Dec.  IMg.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  3991-4003.] 

Appeal  from  District  Court,  Pawnee  0>ud- 
ty;   Bayard  Halner,  Judge. 

Walter  Cox  was  convicted  of  ateallng  • 
horse,  and  be  appeals.    Reversed. 

Tblt  Is  an  appeal  from  a  judgment  and? 
sentence  of  the  district  court  of  Pawnet 
county.  The  plaintiff  In  error,  Walter  Cox, 
was  tried  and  convicted  In  Noveinber,  1906, 
on  an  Indictment  drawn  under  section  2480, 
Wilson's  Rev.  &  Ann.  St  1903,  charging  him 
with  stealing  a  horse.  The  horse  was  stolen 
m  Payne  county,  and  taken  into  Pawnee 
county,  where  the  prosecution  was  had. 

C.  L.  Burdldt  and  J.  W.  Beece,  for  plain- 
tlir.  m  errer.  Chaa.  West.  Atty.  Oen.,  and 
Chas.  L.  Hoote,  Asat  Atty.  Oeu.,  for  the  Ter- 
ritory. 

OWEM,  J.  One  asBlgmnent  of  error  Is  that 
the  indictment  was  Improperly  returned  for 
the  reason  that  the  deputy  clerk  acted  in 
some  Instances  and  discharged  certain  duties 
by  statute  assigned  to  the  clerk.  Since 
counsel  for  defendant  have  not  considered 
this  point  of  Bufladent  Importance  to  brief  it, 
or  cite  any  auttaorltieB  for  the  asalstanee  of 
this  «ourt  in  determining  the  question,  we 
shall  not  consider  this  assignment 

Four  reaaons  art-  urged  for  reversing  the 
case:  First  that  the  dlBtrlct  court  of  Paw- 
nee codnty  did  not  have  Jurisdiction  to  trjr 
the  defendanv,  for  the  reason  that  the  horse 
was  stolen  in  Payne  county  and  taken  Into 
Pawnee  county;  second,  that  the  evidence 
was  not  sufficient  to  warrant  a  conviction; 
third,  that  the  court  erred  In  the  instruc- 
tions to  the  Jury;  fourth,  that  the  county 
attorney,  In  closing  the  argument  for  the 
state,  made  the  statement  that  If  the  evi- 
dence In  this  case  did  not  bring  about  a 
conviction,  be  would  quit  prosecuting  borae 
thieves  in  Pawnee  county.  We  ahall  deter- 
mine these  questions  in  the  order  named. 

In  order  to  determine  the  question  as  to 
the  jurisdiction  of  the  court,  it  will  be  neces- 
sary to  determine  whether  there  was  any 
statute  that  made  It  a  crime  to  steal  property 
In  one  county  and  canj  it  into  another  coun- 
ty of  Oklahoma ;  1.  e.,  whether  the  carrying 
the  property  into  another  county  would  con- 
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tioue  tbe  offense.  Counsel  for  defendant 
urges  that  there  was  &o  such  statute  In  force 
at  the  time  this  case  was  tried.  Section  5224, 
Wilson's  Bev.  &  Ann.  St  Okl.  1903,  Is  as 
follows:  "M'hen  property  taken  In  one  coun- 
ty, by  burglary,  robbery,  larceny,  or  em- 
bezzlement, has  been  brought  Into  another, 
the  Jurisdiction  of  the  offense  Is  In  either 
county,"  etc.  It  Is  contended  that  the  term 
"larceny"  as  used  here,  does  not  Include  the 
crime  of  "stealing"  a  horse,  and  therefore 
this  section  does  not  apply  to  this  case.  If 
this  section  does  not  apply,  then  it  must  be 
conceded  that  tbe  trial  court  had  no  Jurisdic- 
tion. The  Question  to  be  determined  Is 
whether  under  section  5224  the  court  had 
jurisdiction.  It  had  if  the  term  "larceny" 
as  used  here  Includes  "stealing"  a  horse. 
The  indictment  in  this  case  was  returned  un- 
der section  2480,  Wilson's  Rev.  &  Ann.  St. 
1003.  which  is  as  follows:  "That  if  any  per- 
son shall  steal  any  stallion,  mare,  colt,  geld- 
ing, ridgllug,  •  ♦  •  he  shall  be  guilty  of 
it  felony  and  on  conviction  thereof  shall  be 
punished  by  confluemeut  In  tbe  territorial 
I>eaitentlary  for  a  term  of  not  less  than  one 
«r  more  than  ten  years."  It  is  urged  that 
this  statute  makes  stealing  a  domestic  ani- 
mal a  separate  statutory  offense  from  lar- 
ceny, and  that  the  law  of  larceny  does  not 
ui)ply  to  this  offense.  In  other  words,  that 
stealing  a  horse  under  this  section  Is  not 
larceny,  and  that  larceny  In  the  sense  used 
In  section  5224  does  not  Include  stealing  a 
horse.  Counsel  relies  on  the  cases  of  Hughes 
V.  Territory,  8  Okl.  28,  56  Pac.  708;  Sulli- 
van V.  Territory,  8  Okl.  499,  58  Pac.  650; 
Woodrlng  v.  Territory,  14  Okl.  250,  78  Pac. 
85;  Howard  v.  Territory,  15  Okl.  109,  79 
Pac.  733 ;  Woodrlng  v.  Territory,  15  Okl.  309, 
81  Pac.  631.  A  careful  consideration  of  these 
cases  has  convinced  us  that  they  do  not  sup- 
port the  contention  of  counsel. 

The  statutory  deflnition  of  larceny,  as 
found  in  section  24U5,  Wilson's  Rev.  &  Ann. 
St.  1003,  is  as  follows:  "Larceny  is  the  tak- 
ing of  personal  property,  accomnllshed  by 
fraud  or  stealth,  and  with  inteni.  to  deprive 
another  thereof."  In  the  case  of  Hughes  v. 
Territory,  referred  to  above,  the  defendant 
was  convicted  of  the  crime  of  stealing  a  cow. 
The  point  at  Issue  was  that  the  instructions 
of  the  trial  court  were  defective  and  preju- 
dicial to  the  defendant  because  the  Jury  was 
Instructed  that  the  Intent  need  not  be  estab- 
lished ;  that  it  would  be  presumed  from  an 
unlawful  taking.  The  court  In  that  case,  on 
page  29  of  8  Okl.,  56  Pac.  709,  says:  "It  la 
urged  that  this  Instruction  is  defective  and 
prejudicial  to  the  defendant,  in  that  It  In- 
structs the  Jury  that  Intent  need  not  be  estab- 
lished; that  It  Is  presumed  from  an  unlaw- 
ful taking.  The  Instruction  may  have  been 
framed  by  the  trial  court  upon  the  theory 
that  intent  was  not  an  Ingredient  or  elenient 
of  the  crime  of  which  the  defendant  was 
lieing  tried.  In  order  that  we  may  fully  un- 
derstand the  Issues  presented  we  will  have 


to  look  to  the  language  of  the  statute  which 
creates  the  offense.  It  Is  as  follows:  'That  if 
any  person  shall  steal  any  ass,  genet  or 
mule,  or  any  bull,  cow,  calf,  steer  or  stag,  . 
he  shall  be  guilty  of  a  felony,  and,  on  convic- 
tion thereof,  shall  be  punished  by  confine- 
ment In  the  territorial  penitentiary  for  a 
term  of  not  less  than  one  nor  more  than  ten 
years.'  The  statute  does  not  say  one  word 
about  intent.  Intent  is  nowhere  expressed  In 
the  entire  act.  And  this  court  has  held  that 
where  a  statute  creates  an  offense,  and  does 
not  make  intent  a  necessary  ingredient  of 
such  offen.se.  It  is  unnecessary  to  plead  or 
prove  It.  •  •  •  But  does  this  offense  fall 
within  that  rule?  The  statute  says  'that  If 
any  person  shall  steal  any  stallion,'  etc.,  'he 
shall  be  guilty  of  a  felony,  and,  on  convic- 
tion thereof,  shall  be  punished  by  confine- 
ment In  the  territorial  penitentiary,'  etc. 
■What  did  the  Legislature  mean  when  ft 
used  the  word  'sfeal'?  There  Is  nothing 
about  the  act  in  which  the  word  appears  to 
Indicate  that  it  was  Intended  to  place  upon  tt 
a  mennlilg  different  from  that  given  to  It  In 
its  ordinary  and  legal  use.  The  word  "steal" 
has  a  uniform  signification,  and  in  common, 
as  well  as  legal,  parlance,  means  the  feloni- 
ous taking  and  carrying  away  of  the  personal 
goods  of  another.*"  Again,  on  page  82  of 
8  Okl.  is  Pac.  709,  In  the  same  case,  we  find 
the  following:  "An  examination  of  the  au- 
thorities will  show  that  larceny'  and  "steal- 
ing' at  common  law  had  the  same  meaning; 
ahd  consequently  stealing,  as  here  defined,  U 
the  wron^nl  or  fraudulent  taking  and  re- 
moving of  personal  property,  by  trespass, 
with  a  felonious  Intent  to  deprive  the  owner 
thereof,  and  to  convert  the  same  to  his  (the 
taker's)  own  use."  W6  quote  at  length  from 
this  decision  to  make  clear  the  fact  that  the 
issue  there  was  as  to  whether  the  Intent  to 
deprive  the  owner  of  the  property,  and  the 
intent  to  convert  the  property  to  the  taker's 
use,  must  be  pleaded  and  proven.  That  Is 
not  the  Issue  in  the  case  under  consideration. 
The  court  in  that  case  held  that  It  'was  nec- 
essary to  prove  an  intent,  because-  the  vford 
"steal"  as  used  in  that  section  of  the  statute 
was  used  In  its  ordinary  sense  and  common- 
law  meaning,  and  that  it  was  understood  to 
mean  "taking  with  a  felonious  intent  to  de- 
prive the  owner  thereof  and  to  convert  the 
same  to  the  taker's  use." 

In  the  case  of  Sullivan  ▼.  Territory,  above 
referred  to,  the  court  holds  that  an  Indict- 
ment drawn  under  section  2480  was  defective 
because  it  failed  to  allege  an  Intent,  using 
this  language,  as  It  appears  on  p«ge  501  of  8 
Okl.,  58  Pac.  661:  "The  Indictment  Is  fatal- 
ly defective  under  the  1895  statute,  for  the 
reason  that  It  fails  to  chbrge  that  the  cow 
was  taken  by  the  defendant  with  a  felonious 
intent  to  convert  the  same  to  his  (the  taker's) 
own  use.  It  is  also  fatally  defective  under 
the  1803  statute,  for  the  reason  that  it  does 
not  allege  tbe  value  of  the  animal  charged  to 
have  been  stolen.    The  demurrer  to  the  In- 
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dlctment  ahonld  therefore  have  been  rostaln- 
ed."  The  1895  statute  (Laws  1895,  p.  104,  c. 
20,  art  1,  i  1)  referred  to  by  the  court  Is 
section  2480  above  quoted,  and  the  1893  stat- 
ute (section  2371)  referred  to  is  section  2405, 
above  quoted.  Thus  we  see  the  court  In 
Hughes'  Case  held  that  the  word  "steal" 
meant  to  take  with  a  felonious  Intent,  and 
therefore  It  was  necessary  to  prove  the  In- 
tent ;  and  In  the  Sullivan  Case  the  court  held 
the  Indictment  defective  because  It  failed  to 
charge  the  felonious  Intent. 

In  the  case  of  Woodring,  14  Okl.  250.  78 
Pac.  85,  the  court,  in  construing  section 
2480,  held  that  it  was  not  necessary  to  al- 
lege the  value  of  the  animal  stolen.  In  the 
cases  of  Howard  v.  Territory,  15  Okl.  199,  79 
Pac.  773,  and  "Woodring  v.  Territory,  15  Okl. 
309,  81  Pac.  031,  the  court,  in  construing 
section  2480,  held  that  an  indictment  need 
not  allege  the  value  of  the  animal  stolen. 

In  order  to  determine  the  issue  in  this 
case  It  Is  not  necessary  for  us  to  either  ap- 
prove or  condemn  the  holding  in  these  five 
cases.  The  issue  here  is  not  as  to  whether 
It  was  necessary  to  allege  and  prove  an  in- 
tent, or  whether  it  was  necessary  to  allege 
and  prove  value.  The  issue  here  is,  does  the 
term  "larceny"  in  section  6224  include  steal- 
ing In  violation  of  section  2480?  And,  in 
order  to  determine  that  question,  we  must 
determine  what  is  meant  by  the  word  "steal" 
as  used  in  section  2480.  It  must  be  con- 
ceded that  under  the  common  law  the  words 
"steal"  and  "larceny"  have  been  used  in- 
terchangeably. Anderson's  Law  Dictionary 
defines  steal:  "To  commit  larceny."  Web- 
ster's International  Dictionary  defines  the 
word  thus:  "Steal:  To  take  and  carry 
away  felonionsly;  to  take  without  right  or 
leave,  and  with  intent  to  keep  feloniously; 
as  to  steal  the  personal  goods  of  another; 
to  practice,  or  be  guilty  of,  theft;  to  com- 
mit larceny  or  theft."  The  same  authority 
defines  "larceny"  to  be  "the  nnlawful  taking 
and  canylng  away  of  things  personal,  with 
intent  to  deprive  the  righi  owner  of  the 
same;  theft"  Blackstone  uses  the  words 
"larceny,"  "steal,"  and  "theft"  interchange- 
ably. We  have  seen  that  our  statutory  def- 
inition of  larceny,  as  given  In  section  2465, 
Is  the  taking  of  personal  property  accomplish- 
ed by  fraud  or  stealth,  and  with  intent  to  de- 
prive another  thereof.  Stealth,  according  to 
Webster,  is  "the  act  of  steaUng;  theft." 
Then,  we  may  read  section  2465  as  meaning, 
"Larceny  is  taking  personal  property  by 
stealing;  by  theft";  and  we  may  read  sec- 
tion 6224  as  meaning  "when  property  taken 
In  one  county  by  stealing  or  by  theft,"  etc. 

Coimsei  Insists  that  because  section  2480 
specifically  prohibits  the  stealing  of  any  live 
stock,  and  provides  a  punishment  greater 
than  tliat  prescribed  under  section  2460  for 
grand  larceny,  section  2480  creates  a  dis- 
tinct statutory  offense,  and  takes  tlie  stecii- 
tng  of  a  horse  out  «t  the  larceny  clasa ;  that 


this  section.  In  prescribing  a  greater  pnn- 
Ishment  for  taking  a  horse  and  using  the 
word  "steal."  repeals  the  statute  against  lar- 
ceny, so  far  as  it  applies  to  live  stock.  Sec- 
tion 2469  provides  that  grand  larceny  is  pun- 
ishable by  imprisonment  In  the  territorial 
penitentiary  not  exceeding  five  years.  One 
of  the  established  rules  to  govern  in  the  con- 
struction of  statutes  is  that  an  existing  stat- 
ute is  not  repealed  by  the  passing  of  a  sub- 
sequent statute  pertaining  to  the  same  mat- 
ter, unless  the  two  are  so  Inconsistent  that 
they  cannot  stand  together.  These  statutes 
can  be  construed  together  and  all  of  them 
stand. 

A  similar  question  arose  in  Arkansas  un- 
der a  very  similar  condition  with  reference 
to  the  statutes  governing  larceny  cases.  Sec- 
tion 1627,  as  found  in  Mansfield's  Digest  of 
the  Statutes  of  Arkansas,  provided  a  pun- 
ishment In  the  penitentiary  for  the  larceny 
of  property  where  the  value  exceeded  $10. 
Section  1628  of  the  same  statute,  but  of  a 
later  act  of  the  Legislature,  provided  a  pun- 
ishment for  "every  person  who  shall  •  •  • 
steal  •  •  •  any  kind  of  cattle."  This 
section  makes  no  reference  to  value.  Sec- 
tion 1655  of  the  same  statute  provides  that 
it  shall  not  be  larceny  to  take  cattle  from 
the  open  range,  if  they  are  not  branded, 
and  are  more  than  12  months  of  age.  The 
question  arose  as  to  whether  one  of  these 
statutes  repealed  the  other,  and  the  Su- 
preme Court,  in  passing  on  the  question  In 
the  case  of  Thompson  v.  State,  60  Ark.  59, 
28  8.  W.  794,  used  this  language:  "The 
rule  as  to  the  repeal  of  a  prior  by  a  subse- 
quent statute  is  well  stated  in  Chamberlain 
v.  State,  50  Ark.  137,  6  S.  W.  624,  by  Judge 
Smith  as  follows:  'But  subsequent  laws  do 
not  abrogate  prior  ones,  unless  they  are  ir- 
reconcilably In  conflict  The  courts  have  al- 
ways leaned  against  Implied  repeals.  A  gen- 
eral affirmative  statute  does  not  repeal  a 
prior  particular  statute,  unless  negative  words 
are  used,  or  unless  there  be  an  invincible 
repugnancy  between  the  two.  The  more 
specific  provision  controls  the  general,  with- 
out regard  to  their  order  and  dates.  The 
two  acts  are  interpreted  as  operating  to- 
gether ;  the  specific  provisions  furnishing  ex- 
ceptions and  qualifications  to  the  general 
rule.' "  And  the  court  cites  with  approval. 
State  V.  Kirk,  53  Ark.  337,  13  S.  W.  925; 
Ex  parte  Coleman,  64  Ark.  237,  15  S.  W. 
470. 

Section  24C8  of  our  statute  provides  that 
grand  larceny  Is  committed  when  the  prop- 
erty taken  is  of  value  exceeding  $20,  or  when 
the  property  taken,  although  not  of  value 
exceeding  $20,  is  taken  from  the  person  of 
another.  Section  2469  prescribes  the  punish- 
ment for  grand  larceny.  Section  2480  modi- 
fies section  24G9  as  to  the  punishment  when 
the  property  taken  was  any  of  the  domestic 
animals  named  in  section  2480.  In  constni- 
iug  section  2480,  in  the  case  of  Uugbea  t. 
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Territory,  abore  referred  to,  on  pAge  35  of 
8  OkL,  56  Pac.  710,  the  court  used  the  fol- 
lowing language:  "The  act  Is  entitled  'An  act 
for  the  better  protection  of  stock  raisers.' 
Cattle  stealing  had  become  so  common,  par- 
ticularly In  the  western  part  of  the  territory, 
that  It  became  necessarj-  for  the  Legislature 
to  pass  a  law  which  would  more  fully  pro- 
tect those  who  had  herds  of  cattle  In  the 
western  counties;  the  general  law  on  lar- 
ceny being  Inadequate."  The  court  proceeds 
to  point  out  the  difference  between  the  pun- 
ishment prescribed  In  this  section  of  the 
new  statute  and  section  24C9  of  the  old  stat- 
ute, and  then  uses  this  language:  "There 
Is  a  reason  for  this  difference.  The  persons 
•who  steal  cattle  and  other  domestic  animals, 
as  a  rule,  steal  them  from  the  owners  there- 
of with  the  Intent  to  appropriate  the  same 
to  their  own  use.  They  steal  for  gain;  for 
the  purposiB  of  selling  and  profiting  thereby. 
In  fact  the  persons  that  the  statute  was  more 
particularly  Intended  to  punish  were  the  per- 
sons who  were  stealing  cattle  and  other  do- 
mestic animals  as  a  means  of  livelihood; 
and  the  law  on  larceny,'  as  divided  Into  de- 
grees under  the  Statutes  of  1803,  was  wholly 
Inadequate.  Many  of  the  animals  stolen  were 
not  of  the  value  of  more  than  $20;  and 
therefore  the  law  did  not  prevent  the  com- 
mission of  the  crime,  and  the  punishment 
for  petit  larceny  was  not  sufficient  to  pre- 
vent the  larceny  of  such  animals.  Hence  the 
creation  of  the  statute  of  1895."  We  see  that 
the  court  In  that  case,  In  effect,  held  that  sec- 
tion 2480  made  a  different  degree  of  larceny. 
Section  24C7,  which  was  part  of  the  act  of 
1893  (St  1893,  §§  2371-2384),  enacted  the 
common-law  degrees  of  larceny.  The  punish- 
ment for  petit  larceny  was  a  flue  and  impris- 
onment In  the .  county  Jail ;  for  grand  lar- 
ceny, imprisonment  not  to  exceed  five  years, 
and  in  order  to  make  the  offense  grand  lar- 
ceny the  value  must  be  |20.  We  think  the 
reasons  given  in  the  Hughes'  Case  as  to  why 
the  Legislature  passed  the  act  of  1895,  which 
Is  section  2480  here,  making  the  punishment 
greater  for  stealing  live  stock,  are  probably 
correct.  But  the  reasons  given  do  not  take 
the  offense  of  stealing  live  stock  out  of  the 
class  of  offenses  Included  In  the  term  "lar- 
ceny." 

Stealing  a  domestic  animal  named  In  sec- 
tion 2480  is  larceny  In  the  sense  in  which 
the  word  "larceny"  Is  used  In  section  5224, 
and  the  court  In  Pawnee  county  had  juris- 
diction where  the  offense  consisted  of  steal- 
ing a  horse  in  Payne  county  and  taking  bim 
Into  Pawnee  county.  It  has  been  uniformly 
held  In  similar  cases  that  each  Instant  that 
the  stolen  property  continues  in  the  posses- 
sion of  the  accused  the  trespass  amounts  to 
a  new  offense,  and  the  crlmip  Is  considered  as 
haying  actually  been  committed  In  the  coun- 
ty where  the  offender  Is  found  with  the  prop- 
erty; and  the  law  will  adjudge  that  the 
offense  h«s  Id  truth  been  committed  there: 
that  lis,  111  the  county  into  which  .the  stolen 


property  has  been  brou^t.  Basklns  ▼.  Peo- 
ple, 16  N.  Y.  344;  Com.  v.  Dewitt,  10  Mass. 
154;  Com.  v.  Band,  7  Mete.  (Mass.)  475,  41 
Am.  Dec.  455 ;  Keith  v.  Territorj-,  8  Okl.  307, 
57  Pac.  834. 

As  to  the  second  reason  urged — I.  e.,  that 
the  evidence  Is  not  sutBcIeut  to  support  the 
verdict — the  jury  are  the  judge  of  the  facts, 
the  weight  of  the  evidence,  and  the  credibil- 
ity of  the  witnesses.  This  court  will  not  dis- 
turb a  verdict  where  there  is  competent  evi- 
dence In  the  record  reasonably  tending  to 
sustain  the  verdict  In  this  case  it  was  made 
a  question  of  fact  as  to  whether  the  defend- 
ant did  in  fact  take  the  horse  in  Payne  coun- 
ty. The  issue  was  made  on  that  question, 
and  the  proof  directed  to  it.  There  being 
competent  testimony  on  the  part  of  the  state, 
reasonably  tending  to  prove  the  issue,  the 
verdict  will  not  be  disturbed  for  that  reason. 
The  decisions  are  nniform  as  to  the  rule  that 
the  judgment  of  the  trial  court  will  not  be 
disturbed  where  there  was  competent  evi- 
dence reasonably  tending  to  sustain  the  judg- 
ment Jeoks  et  al.  v.  McGowan,  9  Okl.  306, 
60  Pac.  239;  Bank  v.  Earle,  2  Okl.  017,  39 
Pac.  391 ;  Light  v.  Bank,  2  Okl.  543,  37  Pac. 
1075;  MuUauey  et  al.  r.  Humes,  48  Kan. 
308,  29  Pac.  691 ;  Gardner  v.  King,  37  Kan. 
671,  15  Pac.  920;  Harrington  t.  Stone,  39 
Kan.  176,  17  Pac.  853. 

The  third  reason  alleged — 1.  e.,  that  the 
court  erred  in  its  instructions  to  the  Jury 
— we  deem  more  serious.  The  objection  is 
well  taken.  Exceptions  were  saved  to  each 
of  the  Instructions.  The  Instructions,  as 
given,  seem  to  be  substantially  correct  ex- 
cept instruction  8,  found  on  page  48  of  the 
record.  This  instruction  is  in  the  follow- 
ing language:  "You  are  Instructed,  as  a 
matter  of  law,  that  If  a  person  is  found 
In  the  possession  of  property  which  has  been 
recently  stolen,  such  possession  is  prima 
facie  evidence  that  such  person  Is  guilty  of 
larceny  of  the  property  unless  such  possession 
is  satisfactorily  explained  to  the  jury.  And 
in  this  case.  If  you  find  from  the  evidence 
that  the  property  described  in  the  indictment 
was  stolen,  and  that  shortly  thereafter  the 
same  was  fotmd  In  the  possession  of  the  de- 
fendant and  that  the  defendant  has  failed 
to  explain,  to  the  satisfaction  of  the  Jury, 
how  he  obtainec!  possession  thereof,  then 
such  fact  may  be  considered  by  the  jury,  in 
connection  with  all  the  other  evidence,  in 
determining  whether  or  not  the  defendant  is 
guilty  of  the  offense  charged  in  the  indict- 
ment" The  giving  of  this  instruction  was 
reversible  error.  It  has  been  urged  by  the 
attorney  for  the  state,  conceding  that  tbe 
first  sentence  of  the  .instruction  is  error, 
that  tlie  last  sentence  cures  the  error.  In 
this  we  cannot  agree.  The  first  sentence 
states  to  the  jury  what  the, law  is;  the  last 
sentence  undertakes  to  apply  it  to  the  case 
at  bar.  We  can  easily  understand  how  tbe 
prosecuting  attorney  could  emphasize  the 
first  sentence;    then,  proceed  to  argue  the 
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explanation  offered  by  defendant  and  bis 
witnesses.  Tbis  Is  not  tbe  law.  Possession 
of  property  rec-ently  stolen,  unexplained,  is  a 
clministance  to  be  considered  and  given  such 
welgbt  as  the  Jury  may  see  fit.  Tbe  Jury  Is 
the  sole  judpe  as  to  what  weight  should  be 
given  this  dmnustance;  and,  even  though 
tbe  defendant  makes  no  attempt  at  explana- 
tion of  the  possession,  tbe  Jury  would  not 
be  authorized  to  convict  unless  from  all  the 
facts  and  circumstances  In  tbe  case,  after 
giving  sucb  welgbt  as  they  see  fit  to  such 
possession,  they  believed  the  defendant  guil- 
ty. This  court  held  a  similar  instruction  re- 
versible error  In  tbe  case  of  Slater  v.  United 
States,  08  Pac.  110.  Again  in  the  cases  of 
Askew  v.  United  States,  101  Pac.  121,  and 
Pickering  v.  United  States,  101  Pac.  123. 
Tbe  authorities  cited  and  reasons  given  In 
those  cases  are  approved  here,  and  we  deem 
it  unnecessary  to  cite  additional  authorities 
on  this  question. 

As  to  the  fourth  reason  urged — I.  e.,  that 
tbe  county  attorney  in  bis  closing  argument 
to  tbe  Jury  made  the  statement  that  1f  tbe 
evidence  In  this  case  did  not  bring  about  a 
conviction,  he  would  quit  prosecuting  horse 
thieves  in  this  county — we  think  this  state- 
ment Improper,  and  calculated  to  prejudice 
tbe  minds  of  the  Jury  against  the  defendant. 
It  was  the  statement  of  an  officer  of  tha 
court.  In  the  discharge  of  his  duty,  and  was 
to  the  effect  that,  after  bis  investigation  of 
the  case,  be  was  so  thoroughly  convinced  of 
the  guilt  of  tbe  defendant  that  a  failure  to 
convict  wnuld  be  an  outrage  on  Justice,  and 
that  be,  the  sworn  officer  of  the  court,  would 
feel  so  outraged  that  he  would  not  prosecute 
any  more  horse  thieves.  We  think  this  state- 
ment was  calculated  to  influence  the  minds 
of  tbe  Jnrors  and  arouse  their  prejudice 
iifrnlnst  tbe  defendant.  True,  the  court  in- 
stnicted  tbe  Jury  not  to  consider  tbe  state- 
ment, but  in  our  opinion  this  did  not  suf- 
ficiently cure  the  evil.  The  attorney  did 
not  retract  or  withdraw  tbe  threat.  Attor- 
neys, on  either  side.  In  their  arguments 
ought  not  go  out  of  the  record,  and  they 
ought  not  throw  into  tbe  scales  with  tbe  evi- 
dence, their  personal  and  official  opinion  and 
desire  as  to  what  should  be  done.  Tbe  prose- 
cuting attorney  in  closing  tbe  argnment 
should  be  confined  to  a  reply  to  tbe  legitimate 
argument  on  part  of  tbe  defense  and  a  fair 
discussion  of  matters  in  tbe  record.  The 
average  Juror  holds  in  high  regard,  and  prop- 
erly so,  the  regularly  elected  prosecuting  at- 
torney. The  people  by  electing  him  have 
reposed  great  confidence  In  bis  ability  and 
Integrity,  and  the  power  thus  given  him 
ought  not  be  used  to  supply  the  lack  of  evi- 
dence, or  to  make  greater  the  weight  of  the 
evidence  In  any  case.  The  authorities  are 
numerous  as  to  what  constitutes  improper 
conduct  They  are  uniform  in  holding  any 
statement  improper  that  Is  calculated  to  in- 
fluence the  minds  of  tbe  Jurors,  arouse  their 
prejudice,  or  appeal  to  theif  passions. 


In  the  case  of  People  V.  Quick,  58  Mlcb. 
321,  25  N.  W.  302,  the  prosecuting  attorney 
made  this  statement:  "I  stand  here  to-day 
under  the  solemnity  of  my  official  oath,  and 
say  to  you,  as  a  man  and  a  citizen,  that  I 
believe  they  not  only  lied,  but  I  believe  they 
committed  willful  and  deliberate  perjury.  I 
do  not  believe  that  they  were  there  that 
night,  nor  do  I  believe  that  that  man,  tbe 
defendant,  ever  in  God's  world  took  that 
watch  from  the  sidewalk,  but  he  stole  it  from 
the  person  of  David  Wright,  and  then  hid 
It  away  within  five  minutes."  The  Supreme 
Court,  in  condemning  the  statement.  In  part 
says:  "Tbis  language  came  from  an  officer 
whose  sworn  duty  required  him  to  act  only 
in  furtherance  of  Justice,  and  who  Is  bound 
by  statutory  requirements  to  stand  entirely 
impartial  between  tbe  complainant  and  the 
prisoner.  When  such  an  officer  gives  the 
Jury  to  understand  that  what  be  says  Is  un- 
der the  sanction  of  his  official  oath,  and  tbe 
court,  when  applied  to,  declines  to  correct 
that  statement  It  cannot  be  supposed  that 
Jurors  may  not  give  credence  to  It  and  gov- 
ern their  decision  more  or  less  by  It  Tbe 
Impropriety  of  expressing  a  personal  opinion 
to  the  Jury  upon  disputed  facts  has  always 
been  regarded  as  great,  and  has  in  some 
notable  instances  led  to  unpleasant  strictures 
on  tbe  character  of  celebrated  counsel. 
Whatever  allowance  may  be  made  for  pro- 
fessional enthusiasm,  a  deliberate  and  sol- 
emn averment  of  counsel's  opinion  should 
never  be  allowed  to  influence  the  Jury  and, 
when  given,  as  here,  as  an  opinion  under 
oath,  it  should  have  been  at  once  shut  out 
and  its  influence  guarded  against  by  proper 
Instructions  as  requested.  For  these  reasons 
the  Judgment  must  be  reversed." 

In  the  case  of  People  v.  Fielding,  158  N. 
Y.  542,  53  N.  E.  497,  46  L.  R.  A.  641,  70 
Am.  St  liep.  495,  the  court  In  part  say: 
"While  public  prosecutors  should  not  be  re- 
stricted in  'fair  argument,  comment  or  ap- 
peal' to  tbe  Jury,  they  should  not  be  allowed 
to  state  facts  not  proved,  or  to  make  in- 
flammatory appeals  to  passion  and  prejudice, 
or  to  threaten  tbe  Jury  with  popular  denun- 
ciation, or  to  tell  the  Jurors  that  they  would 
commit  the  'unpardonable  sin'  if  they  failed 
to  convict  the  defendant" 

In  tbe  case  of  Vickers  t.  United  States,  98 
Pac.  467,  this  court,  in  an  opinion  by  Judge 
Doyle,  in  passing  on  the  statements  made 
by  the  prosecuting  attorney.  In  part  says: 
"The  overnourlshed  zeal  of  counsel,  display- 
ed In  the  attempt  to  seek  conviction  for 
crime,  frequently  calls  for  condemnation  on 
the  part  of  appellate  courts,  especially  when 
In  tbe  closing  argument  to  the  Jury  the  at- 
torney for  the  state  travels  outside  the  evi- 
dence for  his  subject-matter,  or  Indulges  In 
truculent  abuse  of  tbe  accused.  Smith  t. 
People,  8  Colo.  459.  8  Pac.  920;  Martin  T. 
State,  63  Miss.  505,  56  An).  Rep.  813;  Gar- 
lite  V.  State,  71  Md.  293,  18  Att.  39,  4  L.  B. 
A.  601.    •    •    •    Wb^k  remarks  of  the  pros- 
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tenting  attorney  to  fbe  ]nr^,l)y  appekl  either 
to  their  fears  or  vanity,  tend  to  coerce  and 
cajole  tbem,  then  a '  verdict  of  cdnyietlon  is 
error.  People  t.  Langev  90  Mich.  464,  Rl  N. 
W.  634.  •  *  •  A  pAbllc  proaecutor  is  pre- 
mmed  to  act  Impartially  In  the  interest  only 
of  justice.  If  he  lays  aside  the  impartiality 
that  shonld  characterize  his  official  action 
to  become  a  heated  partisan,  and  by  vitupera- 
tion of  the  priadner,  and  appeals  to  preju- 
dice, seeks  to  procure  a  conviction  at  an 
hazards,  he  ceases  to  properly  represent  the 
public  Interest,  trhldi  demands  no  victim, 
and  seeks  no  conviction  through  the  aid  of 
passion,  sympathy,  or  resentment.  The  only 
way  to  secure  fair  trials  Is  to  set  aside  the 
verdicts  so -procured." 

The  attorney  for  the  state  nrges  in  the 
case  uod^r  oonslderatlon  that  the  error  was 
corrected  by.  the  court's  instruction  to  the 
jnry  that  t&^  should  not  consider  the  state- 
ment made  by  the  covnty  attorney.  The.  ad- 
monition from  the  oourt  could'  not  cure  the 
evil.  The  Jurors  had  received,  the-  impres- 
sion; th^  could  not  forget  the  Intense  feeling 
displayed  by  the  'words  and  manner  of  the 
prosecuting  attorney.  Wilson  v.  Territory, 
9  Old.  331,  €0  Fac.  U2;  State  v.  Boyd,  5 
Kan.  App.  802,  48  Pac.  89S;  State  v.  Ten- 
nlaon,  42  Kan.  8S2,  22  Pac.  429;  State  ▼. 
Batch,  31  Kan.  405,  2  Pac.  (600.  In  the  case 
at  State  v.  Bflldi,  the  court  said:  "Nor  can 
the  principle  be  tolerated  that  convictions  for 
violated  law  may  be  procured  or  brought 
about  by  the  inauguration  and  accomplish- 
ment of  other  violations  of  the  law.  It  Is 
also  true  that  in  this  case  the  court  below 
instructed  the  jury  that  the  statement  made 
by  the  county  attorney  should  not  be  allow- 
ed to  work  any  prejudice  to  the  rights  or 
interests  of  the  defendant.  But,  under  the 
authorities,  the  evil ,  done  by  such ,  an  in- 
fringement of  the  law— «n  infringement  of 
the  law  by  the  prosecuting  officer  of  the 
state— cannot  be  remedied  or  cured  by  any 
mere  instruction  of  the  court.  The  only 
complete  remedy,  If  the  defendant  ia  con- 
victed, is  to  grant,  a  new  trial  on  his  motion." 

For  the  errors  mentioned,  the  case  will  be 
reversed  and  remanded  to  the  district  court 
of  Pawnee  county,  with  instructions  to  grant 
a  new  trial. 

FUBMAN,  P.  J.,  and  DOYEE,  J.,  concur. 


PHiORIMv.  STATE. 

(Crimtnal  Court  of  Appeals  of  Oklahoma.    Oct. 
9,  1900.) 

1.  GBAND    JtrsT    (I   40*)  -—  PRESGBVAilOR    ol 
EVIDBMCB— 'KBCBSSITT. 

Section  5333.  Wilson's  Rev.  &  Ana.  Fit 
1903,  providep:  "The  grand  jury  mast  appoint 
one  of  their  number  as  clerk,  who  mnst  pre- 
Rerve  mrautes  of  their  proceedings,  except  of 
the  'Votes  of  -the.  iadi«ii(raal'  members,  and  of 
tile  evMence  given  before  tbem."     Held,  that 


this  statute  does  not  require  th'at  evijeniM  be- 
fore the  graad  jnry  be  preserved.  At  most  it 
neanS'-minutes  of  the  evidence,  which  woatd  be 
merely  a  memoiaiidum. 

[Ed.  Note. — For  other  cases,  see  Grand  Jury, 
Dec  Dig.  I  40.*] 

2.  Witnesses  (§  72*)— Teotimont  of  Oband 

JUaOKS — COMPETEWCY. 

Section  5347,  Wilson's  Rev.  ft  Ann.  St. 
1003,  provides:  "A  member  of  the  grand  jury 
may,  however,  be  requited  by  any  court  to  dis- 
close the  testimony  of  a  witness'  examined  be- 
fore the  grand  jury  for  the  purpose  of  ascer- 
taining whether  it  is  con.siatent  with  that  given 
by  the  witness  before  the  court,  or  to  disclose 
the  testimony  given  before  them  by  any  per- 
son, upon  a  charge  against  him  for  perjurv  In 
giTing  his  tetrtimony  or  upon  iiis  trial  ttieretor." 
Held,  that  this  statute  affirmatiively  establishes 
the  competency  of  grand  jurors  as  witnesses 
testifying  orally  as  to  the  statements  of  defend- 
ant, made  as  a  witness  before  the  grand  jury 
in  a  prosecution  of  said  witness  for  perjury. 

lEd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  f  186 ;    Dec.  Dig.  t  72.»] 

3.  Pebjubt  (I  32*)  — AoMissiBiLinr  of  Evi- 

.  .QENCK. 

On  a  prosecution  for  perjury/ consisting  of 
testimony  by  defendant  before  a  grand  jury, 
whioh  was  investigating  crimes  '  committed  in 
coaneetkiQ  willl  tbe.aaJavf«l  mnltUatieo  aiMl  al- 
teration of  election  returns,  it  was  error  to  ad- 
mit in  evidence,  and  have  read  from  the  record, 
an  address  made  by  the  presiding  Judge  at  the 
convening  of  the  first  term  ot  tbei district  contt 
of  the  county ;  such ,  evidence  .beiag  irrelavanf 
and  calculated  to  mislead  the  jury  .  as  to  the 
proper  grounds  and  consideration  upon  which 
they  should  found  their  verdict,  anil  therefore 
prejudicial  to  the  defendant. 

(Bd.  Note.— Fbr  other  caaea;  see  Perjuiy,  Deo. 
Dig.  I  32.*] 

4.  PEBJUBZ  (|   12*)— INTINI. 

Section  20S1,  Wilson's  Rev.  ft  Ann.  St. 
1903,  which  declares  that:  ""An  unqualified 
statement  of  that  which  one  does  not  know  to  b<> 
drae  is  equivalent  to  a  itatsmeot  of  that  wbieb 
one  knows  tfi  be  false" — shoujki  be  construed 
with  section  2074.  Wilson's  Rev.  ft  Ann.  St. 
1903,  which  provides  that:  "Every  person  who, 
having  taken  an  oath  that  he  will  t^sti^,  de- 
clare,, depose  or  certify  truly,  before  any  con»- 
patent  tribunal,  officer,  or  person,  in  any  of  the 
cases  in  which  such  an  oath  may  by  law  be  ad- 
ministered, willfully  and  contrary  to  snch  oath. 
states  any  material  matter  which  he  Icnows  to 
be  false,  la  guilty  of  peijury." 

[B^  Not«.^For  other  case*,  sea  Parjwry,  Cent 
Dig. ll  6&^1 ;    Dec.  DigTj  l£*l  ^ 

5.  Peejury  (J  12*) — Intkwt. 

Perjury  consists  in  swearing  willfulfy  and 
eornqrtly,  contrary  to  the  belief  -of  the  witness, 
not  in  swsering  eMUy  and'inconsiderateiy  ac- 
cording to  his  belief, 

[Ed.  Note.— For  other  cases,  see  Perjury,  Ceul 
Dig.  it  55-61;    Dec.  Dig.  {  12.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6   pp.  5305-5810;   vol.  8,  p.  7751.] 

8.  PKRJtTBT    (I    12*)— INTEWT. 

Corrupt  motive  is  indispensable  to  perjury', 
and  one  having  knowledge  respecting  the  fact, 
who  testified,  however  positively,  only  what 
he  believes  to  be  true,  can  be  guilty  of  no 
Trime,  although  he  was  "mistaken." 

[Ed.  Note. — For  other  cases,  see  Perjury, 
Cent.  Dig  H  55-61;  I>ec.  Dig.  1 12.*] 

7.  Criminal  Law  (J  TB8*>— DnmcMOir  o»  Ac- 

QUTTTAX.. 

A  mation  on  the  part  of  the  defendant  to  di- 
rect a  verdict  of.  acquittal  should  be  sustained. 


Digitized  by 


Google 


884 


104  PACSI7I0  SBPOBXEB. 


<0U. 


where  the  eTidenco  Is  Insufficient  to  show  the 
commission  of  tlie  offense  charged. 

[EJd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  »  1713,  172T-1730;  Dec.  Dig.  I 
763.*] 

8.  PBajUBT    (8    33*)  —  SUFFICIENOT    OF   Evi- 
DKNCE. 

See  opinion  for  evidence  stated,  which  is 
held  to  be  insufficient  to  sustain  a  conriction 
for  perjury. 

(Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  S{  117-124;    Dec.  Dig.  {  83.*] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Alfalfa  County; 
Milton  C.  Garber,  Judge. 

W.  H.  Pilgrim  was  convicted  of  perjury, 
and  be  brings  error.    Reversed. 

Ouy  D.  Talbot  and  Cloud  &  Halstead,  for 
plaintiff  in  error.  Charles  West,  Atty.  Gen., 
and  Charles  L.  Moore,  Asst.  Atty.  Gen.  (C.  H. 
Paricer,  of  counsel),  for  the  State. 


DOXLB,  J.  At  the  June,  1908,  term  of  the 
district  court  of  Alfalfa  county  the  plaintiff 
In  error,  W.  H.  Pilgrim  (hereinafter  designat- 
ed a>  the  defendant),  was  Indicted  for  per- 
jury. Upon  this  Indictment  the  defendant 
was  tried  and  convicted  at  the  October  term, 
1908,  of  said  court  The  Indictment,  In  sub- 
stance, charges  that  Iti  the  county  of  Alfalfa 
and  state  of  Oklahoma,  on  the  21st  day  of 
January,  1908,  the  defendant,  W.  H.  Pilgrim, 
appeared  before  the  grand  Jury  of  said  coun- 
ty as  a  witness  to  testify  as  to  certain  mat- 
ters In  an  Inquiry  then  being  held  by  said 
grand  Jury  for  the  purpose  of  investigating 
a  certain  crime,  or  crimes,  which  had  been 
committed  In  the  proposed  county  of  Alfalfa, 
state  of  Olilahoma,  in  connection  with  the 
unlawful  mutilation,  alteration,  and  falslflca- 
tiou  of  certain  election  returns  of  the  electlori 
held  on  September  17,  1907;  that  the  defend- 
ant was  by  T.  R.  Coudi,  the  foreman  of  the 
grand  Jury,  sworn  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth;  that 
it  was  and  became  a  question  of  fact,  materi- 
al to  said  investigation  by  said  grand  Jury, 
to  determine  the  time  when  the  bsUot  boKes 
and  1s.eya  to  the  locks  of  election  precinct  No. 
7  of  the  proposed  county  of  Alfalfa,  together 
with  a  part  of  the  lieora  to.  the  locks-  of  the 
ballot  boxes  of  election  precinct  No.  6  of  said 
proposed  county,  which  ballot  boxes  and  keys, 
employed  and  used  by  the  election  boards  In 
said  election  precincts  In  said  election,  were 
delivered  by  one  J.  D.  Williams  to  the  office 
of  the  county  clerk  of  the  proposed  county, 
of  Alfalfa,  at  Cherokee;  that  the  defendant 
did  then  and  there  falsely,  corruptly,  know- 
ingly, willfully,  maliciously,  feloniously,  un- 
lawfully, and  contrary  to  his  said  oath  swear 
and  testify,  In  substance  and  effect,  that  the 
ballot  boxes  and  keys  to  the  locks  of  same 
of  election  precljact  Nv-  7,  together  with  a 
part  of  the  keys  to  the  locks  of  the  ballot 
boxes  of  election  precinct  No.  6,  were  de- 


llv<ered  by  one  J.  D.  WllUams  to  the  office  ot 
the  county  clerk  of  the  proposed  county  of 
Alfalfa,  at  Oberokee,  on  ttae  10th  day  ot 
September,  1907,  when  In  truth  aod  in  fact 
the  ballot  boxes  and.  keys  to  the  locks  of 
same  of  election  precinct  No.  7,  together  with 
a  part  of  the  keys  to  the  ballot  boxes  M  elec- 
tion precinct  No.  5,  were  not  delivered  by  J. 
D.  Williams  to  the  office  of  the  cennty  clerk, 
at  Cherokee,  on  the  19th  day  of  September, 
1907,  but  were  so  delivered  by  said  J.  D.  Wil- 
liams to  the  office  of  the  county  clerk,  at 
Cherokee,  on  the  18th  day  of  Septraiber,  1907; 
that  In  all  of  said  partlcottrs  tbe  testimony, 
statements,  and  declarations  so  sworn  and 
testified  unto  by  the  said  W.  H.  Pilgrim  were 
then  and  there  material  matters  In  and  to 
the  said  Investigation  asd  Inquiry  by  said 
grand  Jury,  and  were  then  and  there  not 
true,  but  false,  as  the  said  W.  H.  Pilgrlnn 
then  and  there  well  knew.  The  Jury  return- 
ed a  verdict  of  guilty  on  October  8, 1908.  On 
October  10th  defendant  filed  his  motion  for  a 
new  trial,  which  mntlon  was  on  the  same 
day  overruled  by  the  court,  and  exception  al- 
lowed. On  the  same  day  the  court  pronounc- 
ed Judgment  on  the  verdict,  and  sentenced 
the  defendant  to  serve  a  term  of  two  years' 
Imprisonment  In  the  'state  penitentiary,  and 
from  that  Jtidgment  and  sentence  he  has  ap- 
pealed to  this  court 

The  case  was  argued  orally  befoi*  the  full 
bench,  and  able  and  elaborate  briefs  were 
submitted  by  counsel  for  the  defeildant  and 
for  the  state!'''  We-  have  carefully  read  the 
evidence;  and,  having  reached  the- conclusion 
that  the  Judgment  In  this  case  canbot  be  per* 
mltted  to  ■stand,  for  this  reilson  •  we  see  no 
occasion  for  following  counsel  In  tbelr  learn- 
ed discussion  of  all'  the  various  frpbrs  as- 
signed. We  win  therefore  only  discuss  a  few 
of  the  niOst  Important  questions  presented. 

Counsel  for  the  deffendant  contend:  That 
the  testimony  of  certain  grand  Jurors  con- 
cerning the  proceedings  of  the  grand  Jury, 
and  the  evidence  Introduced  before  It  i>>- 
cludiiig  the  admltilst^Hng  of  the  oath  to,  and 
the  testimony  given  by,  the'  defendant  was 
Incompetent  and  Inadmissible,  for'  the  rea- 
son that  It  Was  not  the  best  evidence  of  tb* 
proceedings  of,  and'ttie  evldrace  given  before^ 
the  grand  Jury,  and  that  parol  proof  was 
not  admissible.  Section  5333,  Wilson's  Rev. 
&  Ann.  St  1903,  provides:  "The  grand  Jury 
must  appoint  one  of  their  number  as  clerk, 
who  must  preserve  minutes  of  their  proceed- 
ings, except  of  ti)»  votes  <yt  tbe  Individual 
members,  and  of  the  evidence  given  before 
them."  This  statute  does  not  require  that 
evidence  before  the  grand  Jury  be  preserved. 
At  most  it  means  minutes  of  the  evidence, 
which  would  be  merely  a  memorandum.  This 
would  authorize  oral  evidence.  Section  5347, 
Wilspn's.Rev.  &  Ann.  St  1903,  provides:  "A 
member  .ef  the  srand  Jury  may,  however,  he 
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reqalred  by  any  court  to  dlflclote  the  testU 
inony  of  a  wltBesB  examined  bofore  the  grand 
Jury  for  the  parpose  of  ascertaining  whether 
It  Is  oonslstent  with  that  given  by  the  wit- 
ness before  the  eonrt,  or  to  disclose  the  tes- 
timony given  before,  them  by  any  petaon,  up- 
on a  charge  against  him  for  perjnry  In  glT- 
Im;  his  testimony  or  npen  his  trial  therefor." 
This  provision  of  onr  statute  affirmatively 
establishes  the  admissibility  of  such  testi- 
mony. By  .virtue  of  this  prorision  the  evl- 
d«ice  of  the  grand  jurors  was  clearly  com- 
petent 

It  is  also  contended  that  the  conrt  erred  In 
admitting  in  evidence,  over  the  objection  of 
the  defmdant,  the  remarks  of  the  trial  judge, 
made  at  the  convening  of  the  first  term  of 
the  district  eonrt  of  Alfalfa  county.  These 
remarlcs  were  spread  upon  the  record  of  the 
court,  and  are  as  follows: 

"Opening  of  CJourt  by  Hon.  M.  C  Garber, 
Presiding  Judge. 

"Fellow  Citleens:  We  are  about  to  con- 
vene the  first  session  of  the  district  court  of 
Alfalfa  oonnty.  The  event  marks  a  new 
epo<A  In  its  history.  It  oonstitutes  a  sew 
mUestone  in  the  development  of  a  new  com- 
monwealth, and  I  trust  that  those  who  are 
charged  wltb.  the  reeponalbUltles  of  the  oc- 
casion Will  BO  write  with  clean  hands  and 
honest  motives  that  our  successors,  the  fa- 
tare  citizens  of  this  county,  may  not  be  ciin- 
pelled  to  look  back  with  shame  to  this  period, 
but  may  be  able  to  look  ^  back  with  some  de- 
gree of  pride,  and  say  that  those  who  were 
diarged  with  the  re^Mnaibility  were  actuat- 
ed by  the  commendable  moti'M  of  tbeienforce- 
ment  of  the  law  for  the  better  protection  of 
the  home  and  the  flieside,  and  for  the  praaoe- 
tion  of  justice  and  equity,  and  that  a  forum 
was  oi^anlsed  in  this  humble,  building  In 
which  every  man  stood  upon  equal  footinf, 
and  in  wl>ieh'  there  was.  no  respecter  of  per- 
Mms.  If  this  can  be  said  of  those  who  fol- 
low* we  shall  then  have  contributed  on*  part 
toward  doing  the  day'a  work,  which  is  a 
part  of  the  respooflibtlity  of-  each.  citiMn> 
Whw  I  refer  to  those.gpon  wham- this  re- 
aponaibUlty  rests,  I .  include,  flcst,  the  memr 
ben  of  ttie  bar  .yrbo  are  members  of  the 
oonrt,  with  whowi  assistance  only  can  the 
enforcement  of  the  Jaw.  be  Mecnred;  and,  sec- 
ondly, I  Include  all  dtlzeps  called  upon  to 
act  as  jurors  who  alone  are  the  judges  of 
the  facts  in  a  case  and  upon  whom  rests  the 
respondbillty.  In  a  lar«f  measure,  of  deter- 
mining the  majority  of  legal,  eontrovecsles 
that  will  ariae.  It  is  the  jurors,  acting  in  a 
reitresentative  capacity,  guided  by  the  law 
and  carefully  and  impartia^y.  welg^ng  the 
testimony  In  order  to  ajrrlve  at  a.  'COfsect  de- 
termination of  the  facts  In  a  case;  and  third- 
ly, I  refer  to  the  citisens  of  the  coun^— to 
the  man  behind  the  plowi  and  the  counter  and 
In  the  editorial  room— who  are  charged  with 
the  responsibility  «(  c«atributing  their  part 
to  ttM  molding  ;Of  a  cvang^m*  iwbUc  oitlnt 
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Ion,  wtthmit  whidi  the  decree  of  the  oonrt  Is 
a  dead  letter.  And  so,  finally,  It  drifts  ba<^ 
to  the  rei^)onsibUlty  of  the  individual  (dtiaeo 
for  the  enforeemeAt  of  the  law. 

'^We '  organize  this  eonrt  to-day  to  contrlb- 
nte  the  legal  expression  and  Judgment  of 
this  public  opinion  for  the  protection  of  th* 
IndlTidual  rights  of  the  citizen.  I  trust  thai 
lb  will  be  an  Inatltutlon  that  will  contribute 
its  part,  and  with  the  assistance  of  the  mem- 
bers of  the  bar  and  the  good  cltitsens  of  the 
county  It  wlU  l>e  done.  With  the  assistanoa 
of  the  bar  and  jurors,  and  the  law-abiding, 
oraedy  citizenship  of  the  county,  I  am  satis- 
fied that  this  conrt  will  contribnte  its  part 
In  the  satisfactory  adjustment  of  all  legal 
controversies,  the  protection  of  legal  rights, 
enforcement  ot  law,  and  the  mafntesance  of 
public  peace  and  happiness.  As  public  serv- 
ants, charged  with  ttie  responsibility  of  the 
expenditure  of  pnblic  funds  for  the  malnte: 
nance  of  this  Institution,  we  muat  have  due 
regard  for  ttie  Interests  of  the  taxpayers,  as 
well  as  the  rights  of  tlie  litigants.  The  oc- 
casion affords  a  timely  opportunity  for  the 
members  of  the  bar  and  citizens  present  to 
give  some  expression  of  their  opinion,  and  tA 
whom  the  court  now  extends  a  cordial  In- 
vitation to  do  80." 

The  prosecution  for  the  ostensible  purpose 
of  showing  the  opening  ot  the  Alfalfa  cjouuty 
district,  court,  at  the  January  term,  180^ 
ofi^ered,  and  was  permitted  to  read  la  evi- 
dence from  the  court  jonrnal,  this  addressi. 
It  la  inslBted  by  counsel  for  defendant  that 
this  record  could  have  been  offered  only  for 
the  Improper  purpose  of  prejudicing  :the 
rights  :of .  the  defendant,  and  that  these  re- 
marks of  the  trial  court  were  caleilated  to 
make  an  impression  unfavorable  to  the  de- 
fendant upon  the  minds  of  the  Juiiy.  The 
question-  presented  Is  singular,  to  say  the 
least.  However,  we  can  conceive  of  no  pur- 
pose for  whichi  this. part  of  the  conrt  recocd 
was  admissible  evidence.  What  the  presiding 
judge  said  In  his  address  to  the  B|>ectatDrs 
who  had  assembled  to  witness  the  opeutaig 
of  the  first  term  ot  the  dlsb-lct  court  of  Al- 
falfa county  was  Irrelevant,  and  could  have 
no  legitimate  bearing  upon  any  issue  in  the 
case.  While  we  have  the  greatest  respect  for 
the  Judgment  of  the  able  and  impartial  trial 
Judge,  we. are  constrained  to  believe  that  this 
evidence  was  InadmlmlUe,  and  Clearly  .prej- 
udicial to  the  substantial  rights  of  the  de- 
fendant The  trial  Judge  being  the  autlior 
of  this  address,  it  was  well  calculated  tu 
mislead  the  Jozy  aa  to  the  proper  grounds 
and  consideration  upon  which  they  should 
found  their  verdict,  and  it  is  ixapoaaiblie  i» 
tell  to  what  extent  the  defendant's  rights 
may  have  been  prejudiced  thereby.  The  dot 
fendant,!  a  fonner  official  of  the  county,  was 
on  trial  charged  with  perjury  in  connection 
with  the  grand  jury's  investigation  of  elect 
tion  frauds.  To  nead  to.  the  jury  theae  views 
oi  the  trial  ivdga  as  to  the  duties  -ot  Jnrora 
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to  asslatlng  the  court  In  th«  enfbrcement  of 
the  laws  and  the  protection  of  eodety  could 
not  be  otherwise  than  prejudicial.  When  we 
consider  that  the  yerdlct  Is  not  supported  by 
anfacient  evidence,  the  correctness  of  this 
conclusion  Is  confirmed.  Jurors  are  easily 
influenced  by  the  remarks  of  a  trial  judge, 
and  the  greatest  care  should  be  observed 
that  nothing  is  said  that  can  by  any  possibil- 
ity be  construed  as  an  expression  of  the  trial 
judge's  views  respecting  the  merits  of  a  crim- 
inal case.  Courts  cannot  be  too  circuttispect 
in  this  regard. 

Under  the  next  assignment  it  Is  contended 
that  the  evidence  ofTered  was  insufflclent  to 
make  out  or  establish  the  crime  of  perjury- 
This  assignment  is  based  upon  the  elemen- 
tary pr(^>o8itlon  that  knowledge  of  the  falsity 
of  the  alleged  perjured  testimony  is  an  essen- 
tial and  Indispensable  element  of  the  crime  of 
perjury.  The  state  introduced  evidence  in 
substance  as  follows:  That  the  grand  jury 
at  the  Jannary,  1908,  term  of  the  district 
court  of  Alfalfa  county  made  an  investiga- 
tion of  the  alleged  alteration  and  mutilation 
of  certain  pollbooks  and  tally  sheets  used 
In  certain  voting  precincts  in  said  county, 
in  the.  general  election  held  on  September 
17,  1007;  and  that  on  January  Slst  the  de- 
fendant, W.  H.  Pilgrim,  who  was  deputy 
county  clerk  of  said  county  when  the  elec- 
tion was  held,  was  called  before  the  grand 
jury  and  examined  as  a  witness;  that  he 
testifled  that  the  returns  from  atl  of  the 
precincts  in  Alfalfa  county,  except  Round 
Orove  and  Ingersoll  (number  7)  were  deliv- 
ered to  the  county  clerk's  office  on  September 
18th;  that  Ingersoll  and  Round  Orove  were 
not  delivered  until  the  lOth;  that  J.  D.  Wil- 
Ifams,  the  Inspector  who  delivered  the  re^ 
turns  from  Ingersoll,  also  delivered  with  tbem 
a  part  of  the  keys  to  the  ballot  boxes  used  in 
Beard  precinct  (number  5),  which  keys  would 
unlock  nearly  all  of  the  ballot  boxes  used  in 
Alfalfa  county  In  that  dectlon ;  that  on  Jan- 
uary 22d  the  defendant  voluntarily  appeared 
before  the  grand  jury,  and  again  stated  that 
the  returns  from  Ingersoll,  together  with  a 
part  of  the  keys  from  Beard  precinct,  were 
not  delivered  until  September  19th ;  that  en 
January  23d  the  defendant  was  again  called 
before  the  grand  jury,  was  cautioned  that  he 
was  atlll  under  oath,  and  was  asked  If  there 
was  a  receipt  out  riiowlng  that  he  had  re- 
ceipted for  the  Ingersoll  returns  on  the  18th — 
what  he  would  say  as  to  that — and  that  the 
defendant  answered  that  he  would  Stty  the 
date  In  the  receipt  was  a  clerical  error. 

B.  F.  Blue,  a  member  of  the  grand  jury, 
testified,  and  on  cross-examination  was  ask- 
ed, when  the  defendant  was  before  the  grand 
jury  on  January  23d,  and  asked  if  there  was 
a .  receipt  given  by  him  showing  that  the  re- 
turns from  Ingersoll  vvere  delivered  oft  the 
ISth,  what  he  would  say  to  that,  and  answer- 
ed that  he  would  say  that  it  was  a  clerical 
error,  if  defendant  did  not  qualify  Ms  ohswer 
by  saying  that,  unless  the  dupUcatft^on  Hit  in 


the  county  detk'a  oflBce  also  showed  the  date 
of  the  18th,  be  would  say  that  it  was  a  mis- 
take, and  that  If  the  receipts  both  showed 
the  18th,  be  would  rather  trust  them  tbun 
his  memory — ^witness  Blue  answered  that  he 
did  not  recall  that  the  defendant  was  asked 
that  question  and  made  that  answer,  but  that 
he  (the  witness)  was  hard  of  hearing,  and 
that  the  defendant  might  have  been  asked 
that  question  and  made  the  answer,  and  he 
(the  witness)  would  not  have  heard  It. 

T,  R.  Couch,  foreman  of  the  grand  Juryt 
testified  in  part  as  follows:  "Q.  Tdl  the 
Jury  what  he  testified  to ;  and,  if  It  is  neces- 
sary to  Intelligently  recite  what  he  testified 
to,  state  in  substance  the  questions  that  were 
asked  of  him.  A.  Well,  it  was  like  this:  It 
seems  that  the  returns  from  the  Section  bad 
all  been  made  to  Mr.  Pilgrim;  that  be  liad 
been  here  and  received,  the  returnsi  and  they 
came  in  all  together,  and  that  being  the  case, 
why  we  were  considering  where  the  crime 
had  been  committed — whether  It  was  here, 
or  whether  it  was  before  it  got  here,  or  after 
it  had  been  turned  over,  or  when  It  was,  and 
we  subpoenaed  him  before  us  for  that  reason, 
to  find  out,  and  we  were  questioning  him  lu 
thls^in  these  particular  plaices  here — and 
when  the  returns  were  made,  bow  they  were 
made,  who  made  them,  etc.,  and  be  gave  us 
the  time  the  returns  were  brought  in  from 
this  tofwnshlp,  and  that  on^  and  so  on,  and 
after  awliUe  we  come  to  find  out  that  tM« 
township,  No.  B  over  here,  that  the  returns 
and  keys  were  not  all  delivered  at  the  same 
time.  Then  we  were  Inquiring  into  that,  and 
said  that  there  Was  half  of  the  keys  taken 
to  Ingersoll  and  turned  over  there  to  Mr. 
Williams,  and  he  'brought  them  down,  and 
that  the  ballot  boxes  and  pollbooks  from 
Beard  township,  or  NV).  6  rather,  were  brought 
In,  I  think  the  first  that  arrived.  Anyhow, 
they  were  here  early  the  next  morning  after 
the  election,  something  like  sunup,  and  that 
the  keys  and  that  the  other  half  of  the  keys 
that  was  not  delivered  with  the  returns,  they 
came  In — ^the  half  that  went  round  by  Inger- 
soll, they  were  not  delivered  until  the  evening 
of  the  10th.  Q.  Who  testified  to  that?  A. 
Mr.  Pilgrim  testified  to  that.  Q.  In  that  tes- 
timony that  he  gave  on  the  21  st  day  of  Jan- 
uary, 1808,  before  the  grand  Jury,  did  he  tes- 
tify In  regard  to  the  time'  when  the  ballot 
boxes  and  keys  to  the  locks  of  the  ballot 
boxes  of  Ingersoll'  precinct,  being  precinct 
No.  7,  and  also  as  to  the  time  when  a  part 
of  the  keys  to  the  locks  of  the  ballot  boxes 
of  precinct  No.  5,  being  Beard  township,  were 
returned  to  him?  A.  Tes,  sir.  Q.  State  what 
he  said  In  regard  to  the  return  of  these  items, 
as  to  when  they  were  returned  to  him.  A. 
He  said  they  were  returned  to  him  in  the 
evening  of  the  10th,  or  the  second  day  after 
the  election  was  held,  and  that  this  part  of 
the  keys  that  came  around  from  Beard  town- 
ship, around  through  Ingersoll,  was  out  just 
about  36'  hours  from  the  time  the  Beard 
township  returns  were  ddlrered  to  1dm,  until 
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the  keys  were  turned  over  to  him;  and  also 
stated  that  those  keys  that  were  op  there 
unlocked  almost  all  of  the  boxes  but  a  few. 
I  don't  remember ;  five  or  nine,  oir  something 
like  that.  Q.  Did  be  state  who  returned  the 
ballot  boxes  and  keys  to  No.  7,  and  who  re- 
turned part  of  the  keys  to  the  ballot  boxes  of 
precinct  No.  57  A.  Xou  mean  the  keys  that 
went  around?  Q.  Yes,  sir.  A.  Why,  Jeff 
Williams." 

On  cross-examination  the  witness,  T.  B. 
Couch,  was  asked  if  anything  was  said  by 
the  defendant  before  the  grand  jury  about 
the  receipts  that  bad  been  issued  for  the 
Ingersoll  boxes,  or  that  were  found  in  the 
county  clerk's  office,  and  answered  that  when 
the  defendant  was  before  the  grand  Jury  on 
January  2l8t,  Mr.  Blue  asked  him  If  he  gave 
Mr.  Williams  a  receipt  for  the  keys ;  that 
defendant  talked  about  a  receipt,  and  wit- 
ness thought  it  was  that  evening  the  defend- 
ant said  he  made  a  notation  on  the  receipt 
in  regard  to  the  keys.,  He  was  also  asked 
if  be  heard  anything  alraut  the  receipt  that 
is  on  file  in  the  clerk's  office,  when  tbe  de- 
fendant was  before  the  grand  Jury.  Wit- 
ness thought  defendant  mentioned  that  he 
made  a  notation  on  that  receipt,  too,  about 
the  keys  and  their  return,  on  which  be  made 
a  notation  when  they  were  returned.  The 
witness  further  testified  on  cross-examina- 
tion that  the  grand  Jury  bad  before  It,  and 
examined,  the  receipt  given  to  Williams,  and 
also  the  receipt  in  the  county  clerk's  office. 

J.  D.  Williams  testified  that  he  was  in- 
f^cctor  of  election  at  Ingersoll  precinct  on 
September  17,  1907;  that  he  brought  the 
retnms  from  that  precinct,  and  delivered 
them  to  the  defendant  at  the  County  clerk's 
OBGLce  on  September  18tb;  tbat  at  the  same 
time  he  brought  and  delivered  to  the  de- 
fendant a  set  of  keys,  said  tO'  belong  to 
Beard  precinct,  which  bad  been  handed  to 
him  at  Ingersoll  during  the  forenoon  of  Sep- 
tember ISth  by  M.  li.  Ovffy.  In  his  testi- 
mony the  witness  Williams  also  identified 
tbe  receipt  given  to  him  by  the  defendant, 
which  receipt  was  admitted  in  evidence  over 
tbe  objection  and  exception  of  the  defend- 
ant. 

Ab  Hunt  testified  that  he  came  from  In- 
gersoll to  Cherokee  with  J.  D.  WUUams  on 
September  18th,  and  was  with  him  when  he 
returned  the  electlan  returns  from  Ingersoll, 
and  part  of  the  keys  from  Beard,  to  the  de- 
fendant at  tbe  clerk's  office  on  that  date. 

M.  L.  Qnffy  testified  in  behalf  of  the 
state  tluit  he  was  one  of  the  election  Judges 
at  Beard  precbict;  that  when  the  count  of 
tbe  votes  and  the  records  were  finished  In 
Beard  precinct,  be  at  once  left. the  polling 
place  and  went  to  Ingersoll  on  the  morn- 
ing of  tbe  18A;  that  he  forgot  to  leave  with 
the  electien  board  in  Beard  township  one 
set  of  the  keys  to  tbe  boxes  theee  which 
were  In  his  possession ;  that  when  he  reach- 
ed Ingersoll  he. gave  the  keys  to  Jeff, Wil- 
liams, and  asked  him  to  deliver  them  to  the 


county  -  cleric  The  -  defendant  tMreA  '  the 
court  to  direct  a  verdict  on  the  ground  that 
the  evidence  introduced  by  the  state  fall'' 
ed  to  show  the  commission  of  any  offense 
by  the  defendant,  which  motion  was  by  the 
court    overruled    and   exception    allowed. 

W.  H.  Fllgi-lm,  the  defendant,  testified  on 
his  own  behalf,  in  substance,  as  follows: 
That  be  was  before  the  grand  jury  In  ques- 
tion three  times;  that  he  was  first  called 
before  them  on  January  21st,  and  question- 
ed with  reference  to  receiving  tbe  election 
returns;  that  the  grand  jury  had  him  draw 
a  plat  of  tbe  building  in  which  they  were 
kept,  showing  how  the  doors  and  windows 
were  locked,  and  aU  about  the  bnlldlng; 
that  they  asked  blm  If  it  would  have  been 
possible  for  anybody  to  have  gotten  Into 
the  building  where  the  ballot  boxes  were 
kept,  or  into  the  place  where  he  kept  the 
keys;  that  he  did  not  remember  of  any- 
thing being  asked  him  the  first  time  he  was 
before  the  grand  Jury  about  the  time  he 
received  the  returns  of  any  particular  pre- 
cinct, and  did  not  think  such  questions  were 
aaked  htm  on  that  occasion;  that  be  volunta- 
rily went  before  the  grand  Jmy  on  January 
22d,  and  stated  that  half  of  the  keys  from 
Beard  precinct  and  the  retnms  from  Inger- 
soll were  not  delivered  to  him  until  Sep^- 
tember  19tb,  and  that  he  asked  the  grand 
Jury  to  investigate  why  they  were  kept  ont 
a»  long;  that  he  was  recalled'  on  January 
23d,  and  testified  as  fcdlows:  "Q.  What 
questions  were  asked-  you  at  tliat  time?  A. 
They  asked  me  if  I  was  positive  abont  the 
Ingersoll  returns  coming  In  on-  the  19th. 
Q.  What  answer  did  you  make  to  that?  A. 
I  told  them  that  was  my  recollection,  but 
for  fear  that  I  might  be  mistaken,  I  asked 
them  to  get  the  rec^pts  that  were  on  -file  in 
the  clerk's  office,  and  also  the  receipt  I  had 
given  Jeff  Williams,  and  examine  them.  I 
told  them  I  would  rather  trust  the  dated 
of  the  receipts  than  the  dates  of  it  In  my 
memory.  Q.  You  told  them  you  would 
trust  the  receipts,  did  you  say?  A.  Yes, 
sir;  I  did.  Q.  Rather  than  your  memory? 
A.  Yes,  sir.  Q.  Were  you  asked  with  refer- 
ence to  these  receipts  as  to  what  your  opin- 
ion would  be  if  the  receipts  showed  they 
came  in  on  the  18th?  A  Yes,  sir.  Q.  What 
statement  did  you  make  concerning  the  re- 
ceipt given  by  you  to  Mr.  Williams,  based 
on  the  assumption  that  that  receipt  showed 
that  the  boxes  were  returned  on  the  18th? 
A.  Well,  the  question  was  put  something 
like  this,  as  I  remember  It:  Mr.  Blue  says, 
be  asked  me  this  question:  Tf  the  receipt 
tuat  you  gave  Jeff  Williams  should  show 
date  of  the  ISth,  what  would  you  think 
about  ItT  That  is  about  the  language,  I 
bellevft  I  says:  *I  would  think  it  was  a  mis- 
take, unless  the  other  receipt  that  is  In  the 
clerk's  office  also  showed  the  same  date,' 
but  I  was  willing  for  a  receipt  to  be  pro- 
duced, and  I  would  rather  trust  that  than 
my  memory." 
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The  defendant  further  testified  tbat  be 
was  deputy  connty  clerk  when  the  election 
Was  beld  in  1907,  and  as  such  bad  charge  of 
sending  out  the  election  supplies  to  the  yarl- 
ouB  precincts,  and  receipting  for  the  re- 
turns as  they  came  In;  that  the  returns 
began  to  come  In  the  morning  of  September 
18th,  and  that  the  last  of  them  came  in  on 
the  20th;  tbat  there  were  18  precincts,  and 
three  boxes  for  each  precinct;  that  as  the 
returns  were  brought  In  from  each  precinct, 
he  made  a  notation  on  each  receipt  that  bad 
been  signed  by  the  election  inspector  for  the 
supplies  for  the  various  precincts  when  they 
were  taken  out  before  the  election,  which 
notation  was  made  by  him  on  the  bottom 
of  each  receipt  showing  just  what  was  re- 
turned; that  it  was  this  notation  to  which 
he  referred  as  a  "duplicate  receipt"  in'  bis 
testimony  before  the  grand  jury,  when  he 
told  them  that  if  the  receipt  given  to  Wil- 
liams showed  the  Ingersoll  boxes  were  re- 
tamed  on  the  18tb,  he  would  say  that  that 
was  a  mistake,  unless  the  receipt  in  the 
<derk's  office  also  showed  the  date  of  the 
18th;  that  when  he  testified  before  the 
grand  Jury  that  the  boxes  from  Ingersoll 
precinct  were  returned  to  tlie  office  of  the 
county  deik  on  September  19th,  he  stated 
his  honest  recollection  and  belief;  that  at 
the  time  he  testified  before  the  grand  jury 
he  was  not  in  possession  of  any  fact  that 
led  him  to  doubt  or  question  the  truthful- 
ness of  his  statement. 

Numerous  character  witnesses  testified 
that  they  knew  the  defendant's  reputation 
for  honesty  and  integrity,  and  that  his  rep- 
utation was  good,  which  was  not  controvert- 
ed by  the  state.  We  have  carefully  con- 
sidered the  evidence^  and  we  are  of  opinion 
that  it  is  insufficient  to  show  the  commission 
of  the  ofTense  charged.  For  this  reason  the 
motion  to  direct  a  verdict  of  acquittal  should 
have  been  sustained.  The  prosecution  is 
for  one  of  the  highest  crimes  known  to 
the  law.  The  law  presumes  the  defendant 
Innocent  until  his  guilt  is  established  by 
competent  evidence  beyond  a  reasonable 
doubt  To  constitute  perjury  the  statement 
made  must  not  only  be  false,  but  the  party 
making  It  must  know  it  to  be  bo.  If  the 
witness  testified  under  an  honest  mistake 
or  misapprehension,  and  believed  what  he 
testified  to  be  true,  a  conviction  cannot  be 
had,  though  the  statement  be  false.  But- 
ler T.  State,  36  Tex.  Or.  R.  444,  37  a  W. 
746 ;  Cutler  v.  Territory,  8  Okl.  101,  56  Pac. 
861. 

Section  2061,  Wilson's  Rev.  &  Ann.  St 
1903,  provides  :  "An  unqualified  statement  of 
that  which  one  does  not  know  to  be  true  is 
equivalent  to  a  statement  of  that  which  one 
knows  to  be  false."  In  Cutler  v.  Territory, 
supra.  Chief  Justice  Burford,  construing  this 
provision,  said :  "This  section  Is  not  intend- 
ed to  define  the  crime  of  perjury,  but  must 
be  read  in  connection  wltb  aectton  2074, 


which  defines  the 'crime,  and,  when  so  read. 
Is  Intended  to  Include  cases  where  a  witness 
willfully  testifies  to  the  truth  of  mattere 
which  he  does  not  know  to  be  true;  that 
the  statement  must  be  willfully  made  is  as 
essential  to  the  crime  of  perjury  in  the  case 
of  an  unqualified  statement  of  that  which 
the  witness  does  not  know  to  be  true  as  in 
the  case  of  a  statement  which  he  knows  to  be 
false.  There  can  be  no  crime  of  perjury 
where  the  witness  is  honestly  mistaken  in 
his  testimony,  or  the  oath  is  according  to  the 
belief  and  conviction  of  the  witness  that  It 
Is  true.  The  GaMfomla  Criminal  Codes 
contain  these  same  provisions  in  reference  to 
the  crime  of  perjury,  and  the  same  question 
was  before  the  Supreme  Court  of  that  state 
in  the  case  of  People  v.  Von  Tledeman,  120 
Cal.  128,  52  Pac.  155;  and  the  court  held 
that  there  could  be  no  perjury  In  making 
an  unqualified  statement  of  that  which  one 
does  not  know  to  be  true,  unless  the  element 
of  willfuUness  entered  into  the  act  We 
think  that  court  correctly  Interpreted  these 
statutes,  and  we  have  followed  their  con- 
struction." It  is  declared  an  elementary 
principle  tn  Wharton's  Criminal  Law,  {  1245 : 
"The  offense  consists  In  swearing  falsely  and 
corruptly  without  probable  cause  of  belief, 
not  in  swearing  rashly  or  inconsiderately 
according  to  belief.  The  false  oath.  If  taken 
from  inadvertence  or  mistake,  cannot  amount 
to  the  voluntary  and  corrupt  perjury." 
Again,  in  section  12S0  It  is  said:  "But,  if 
there  be  no  evil  Intent,  general  or  special, 
perjury  fails.  Thus  It  is  not  perjury  to 
swear  honestly  to  testimony  which  the  wit- 
ness believes  to  be  true,  though  a  little  dili- 
gence would  have  enabled  him  to  have  dis- 
covered its  falsity."  In  Bishop's  New  Crim- 
inal Lavf,  S  1048,  it  Is  said :  "Perjury  cannot 
be  willful  where  the  oath  Is  according  to  the 
belief  and  conviction  of  the  witness  as  to 
its  truth.  Reckless  disregard  of  truth  by  a 
witness,  who  has  no  belief  that  he  Is  swear- 
ing falsely,  is  not  perjury,  though  his  testi- 
mmiy  is  in  fact  false,  and  he  would  have 
made  It  true  if  he  had  used  caution."  See^ 
also.  Green  v.  State,  41  Ala.  419;  Nelson  t. 
State,  32  Ark.  192;  State  v.  Hlggins,  124 
Mo.  640,  28  S.  W.  178;  United  States  t. 
Smith,  Fed.  Cas.  No.  16,841;  United  States 
V.  Shellmire,  Fed.  Cas.  No.  16,271;  Com- 
monwealth V.  Brady,  71  Mass.  78;  Gibson  r. 
State  (Tex.  App.)  16  S.  W.  118-all  of  whidi 
hold  in  substance  tbat  one  can  be  convicted 
of  perjury  only  where  the  false  testimony 
was  given  corruptly,  with  knowledge  of  Its 
falsity,  and  tbat  It  is  not  enough  tbat  the 
defendant  in  a  perjury  prosecution  testified 
positively  to  that  which  he  did  not  know 
to  be  true. 

It  appears  team  the  evidence  that  the  de- 
fendant, as  deputy  county  clack  <st  Alfalfa 
county  at  the  time  of  the  election  in  question, 
was  charged  with  the  &sty  of  receiving  and 
receipting  for- all  the  retoms  from  the  vari* 
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ous  election  predncts  In  said  county;  that 
there  are  18  predncta,  and  the  returns  all 
came  In  on  two  days.  From  this  It  Is  ob- 
vioas  that  It  would  have  been  strange  In- 
deed If  the  defoidant  had  be«a  able  to  recol- 
lect with  certainty  the  precise  time  at  which 
any  partlcalar  pwtion  of  the  returns  reach- 
ed his  office,  and  that  nothing  was  more 
probable  than  that  he  should  have  be«a  mis- 
taken as  to  the  time  when  the  returns  from 
some  particular  precinct  came  Into  his  pos- 
■eaalon.  Upon  receiving  said  election  re- 
tnms,  recasts  were  issued  to  the  inspectors 
or  person  retomlng  the  same,  and  a  duplicate 
was  filed  in  the  office  of  the  county  clerk. 
In  the  Inyestigation  had  by  the  grand  lory 
the  original  and  best  evidence  of  the  facts  tm 
to  when  the  ballot  boxes  and  keys  were 
letnmed  was  the  (urlgtnal  and  duplicate  re- 
ceipts so  Issued  and  filed  by  the  defendant 
In  his  capacity  as  deputy  county  clerk,  l^e 
evidence  discloses  that  these  receipts  were 
In  the  possession  of  the  grand  Jury,  but  were 
not  submitted  to  the  defendant  while  testify- 
ing as  a  witness.  The  evidence  does  not  In- 
form us  for  what  purpose  the  receipts  were 
withheld.  Defendant  was  entitled,  as  a  mat- 
ter of  fairness,  If  not  of  right,  to  examine 
the  receipts  that  he  had  issued,  and  the  dup- 
licates on  file  in  the  office  of  the  county  clerk. 
•Wilson's  Rev.  &  Ann.  St.  1903,  i  S330,  pro- 
vides: "The  grand  Jury  may  not  receive 
hearsay  or  secondary  evidence."  With  the 
original  and  duplicate  receipts  in  evidence 
before  the  grand  Jury,  we  fail  to  see  how  the 
evidence  of  defendant  could  be  material  In 
any  respect  without  giving  him  the  oppor- 
tunity to  examine  said  receipts,  and  that  he 
then  should  deny  their  correctness.  The 
dates  as  shown  by  the  receipts  could  not  be 
established  by  statements  of  the  defendant 
as  a  mere  matter  of  his  opinion  and  belief. 
Under  these  circumstances,  rendering  It  very 
probable  that  the  defendant  might  have  been 
mistaken  as  to  dates,  and  very  improbable 
that  he  should  have  remembered  all  of  this 
correctly,  there  is  nothing  In  the  evidence, 
either  direct  or  by  inference,  that  tends  to 
show  that  the  defendant  had  any  knowledge 
that  the  testimony  he  gave  before  the  grand 
Jury  was  false.  For  the  reasons  hereinbe- 
fore stated  we  are  of  opinion  that  the  evi- 
dence is  insufficient  to  establish  an  evil  in- 
tent, or  that  the  testimony  was  given  will- 
fully and  corruptly,  and  that  the  evidence 
as  shown  by  the  record  is  wholly  Insufficient 
to  ra^tort  a  conviction  for  the  crime  of  per- 
jury. Our  conclusion  la  fortified  by  the 
fact  that  defendant  Is  a  man  of  good  repute, 
as  shown  by  the  record. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  direction  to  the 
court  below  to  dismiss  the  prosecution. 

FURMAN,  P.  J.,  and  OWEN,  X,  concur. 


B.  M.  DAVIS  PHOTO  STOCK  CO.  v. 

PHOTO   JEWELUY  Mi'G.  CO. 

(Supreme  Court   of   Colorado.     Oct,  4,   1909.) 

1.  Trial  (g  48*)— Offbb  of  Pboof. 

Where  an  offer  of  proof,  some  of  which  i.s 
good  and  some  bad,  is  made,  the  court  is  not 
required  to  separate  the  offer,  and  admit  the 
competent  and  reject  the  incompetent  evidence. 
[Ed.  Mote. — For  other  cases,  see  Trial,  Cent. 
Dig.  I  120;  Dec.  Dig.  5  48;*  Evidence,  Cent. 
Dig.  I  425.]  "  •  ^ 

2.  Evidence  (§  441*)— Pabol  Evidence  Vaby- 
iNO  WBinNO— Biix  or  Sai,b— Bili,  of  Lad- 
iNe. 

Where  a  bill  or  invoice  showed  on  its  faoe 
a  complete  legal  obligation,  and  all  that  was 
necessary  to  render  it  binding  on  both  parties 
was  its  receipt  by  the  purchaser  followed  by 
the  delivej^  and  acceptance  of  the  goods,  and 
the  bill  and  goods  were  received  without  a  claim 
that  the  bill  did  not  state  the  contract  correct- 
ly, the  purchaser.  In  an  action  for  the  price, 
conld  not.  In  the  absence  of  fraud  or  mIMake, 
show  that  other  terms  were  agreed  to. 

[Ed.  Note. — For  other  cases,  see  Bvideooe, 
Cent.  Dig.  i  2035;  Dec.  Dig.  S  441;*  Sales, 
Cent.  Dig.  i  721.] 

Appeal  from  County  Court,  City  and  Coun- 
ty of  Denver;   Charles  McCall,  Judge. 

Action  by  the  Photo  Jewelry  Manufactur- 
ing Company  against  the  B.  M.  Davis  Photo 
Stock  Company.  Judgment  for  plaintiflC, 
and  defendant  appeals.    Affirmed. 


John  T.  Bottom,  for  appellant 
&  Morrow,  for  appellee. 


Skeltou 


CAMPBELL,  J.  The  plaintiff,  a  foreign 
corporation  organized  under  the  laws  of  the 
state  of  Illinois,  had  Judgment  against  the 
defendant,  a  coriioratlOQ  organized  under 
the  laws  of  Colorado,  for  a  balance  due  upon 
an  account  for  goods  and  merchandise  or- 
dered by  defendant  in  Colorado  and  shipped 
by  plaintiff  in  Illinois  and  delivered  to,  and 
accepted  by,  defendant  in  Colorado.  The 
answer  admits  that  defendant  ordered  and 
received  the  goods,  the  purchase  price,  and 
the  unpaid  balance  due,  as  alleged  lu  the 
complaint.  It  contains  two  affirmative  de- 
fenses: First,  that  plaintiff,  a  foreign  cor- 
poration, had  not  made  compliance  with  the 
provisions  of  the  statutes  of  this  state  which 
require  a  foreign  corporation  to  file  cer- 
tain certificates  with  designated  public  offi- 
cers and  pay  prescribed  fees  before  it  may 
sue  or  defend  in  the  courts  of  this  state. 
The  second  affirmative  defense  in  substance 
is  that  the  goods  in  question  were  ordered 
by  defendant  of  plaintiff's  agenf-  and  re- 
ceived with  the  express  understanding  that. 
If  defendant  should  be  unable  to  sell  or  dis- 
pose of  them,!  it  might  return  tUem  to  plain- 
tiff to  be  exchanged  lor  other  goods  to  be 
selected  by  defendant  from  plaintiff's  cat- 
alogue, and  that  defendant  was  unable  to 
sell  or  otherwise  dispose  of  them,  and  8i> 
advised  plaintiff,  and  asked  for  a  catalogue 
that  it  might  make  the  detiired  selection  in 
exchange,  and  that  plaintiff  failed  and  neg- 


*F»r  otlier  cwei  see  same  topic  and  section  NUMBER  In  Dec.  a  Am.  Digs.  1907  to  data,  a  Reporter  Indexw 
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lected  to  furnish  the  catalogue  or  make  the 
dealred  exchange,  and  that  defendant  holds 
the  goods  subject  to  plaintiffs  order. 

The  points  relied  upon  by  defendant  for 
a  reversal  are  that  the  court  erroneously  sus- 
tained plaintiff's  demurrer  to  Its  first,  and 
rejected  evidence  offered  to  establish  Its 
second,  affirmative  defense.  As  to  the  first 
ground,  it  la  enough  to  say  that  this  court. 
In  cases  involving  the  precise  question,  where 
the  transaction  was  interstate  commerce, 
has  determined  it  adversely  to  the  conten- 
tion of  appellant  here.  Herman  Bros.  Co. 
v.  Nasiacos  &  Manos,  103  Pac.  801. 

As  to  the  second  ground,  we  observe, 
first,  that  the  court  properly  rejected  the  of- 
fer of  evidence  as  made,  because  it  Includ- 
ed evidence  not  within  the  allegations  of  the 
special  defense.  When  an  offer  of  proof  is 
made,  some  of  which  is  good  and  some  bad, 
the  court  is  not  required  to  separate  the  of- 
fer and  admit  the  competent,  and  reject  the 
incompetent,  evidence.  There  is  a  more  sub- 
stantial reason,  however,  for  sustaining  this 
rultng.  When  plaintiff  received  defendant's 
order  for  the  goods,  it  sent  to  defendant  a 
bill,  or  invoice,  of  the  same  In  writing, 
which,  so  far  as  is  material  here,  is  substan- 
tially as  follows: 

"Photo   Jewelry    Mfg.    Co. 

"(Incorporated.) 

"Chicago,  6/27  /05. 
"Sold  R.  M.  Davis  Ph.  Stock  Co. 

"Denver,  Colo. 
"Order  No.  10339.    Terms  Net  SO  da., 

'Shipped  by  A.  T.  &  &  Fe. 

"Net  Cash. 

»Book  Chicago  or  New  York   Etc- 

change. 

"1639  Champa." 
(Here  follows  a  description  of  the  goods 
with  their  prices.) 

This  writing,  which  is  according  to  the 
custom  of  merchants,  was  made  out  and 
sent  before  the  goods  were  shipped  by  plain- 
tiff, and  it  was  received  by  defendant  a 
number  of  days  before  they  reached  its  place 
of  business  at  Denver,  Colo.,  in  May,  1905. 
No  objection  then  or  at  any  other  time  un- 
tO  after  this  action  was  brought  was  made 
by  defendant  to  plaintiff  that  the  bill  did  not 
correctly  define  the  contract  of  sale.  De- 
fendant does  not  claim  that  the  transaction 
was  not  an  absolute  sale  if  it  Is  correctly 
defined  by  the  bill  or  invoice.  The  objec- 
tion of  plaintiff,  which  the  court  sustained, 
to  the  offer  of  defendant  to  prove  its  sec- 
ofid  defense,  was  that  the  contract  of  sale, 
which  was  the  invoice  or  bill,  being  In  writ- 
ing, could  not  be  varied  or  altered  by  parol 
evidence.  That  the  general  rule  that  a  writ- 
ing which  expresses  the  full  agreement  of 
the  parties  cannot  be  varied  or  added  to  by 
parol  testimony  is  applicable  to  bills  of  sale 


is  sustained  by  practically  all  the  authori- 
ties In  this  country.  17  Cyc.  p.  503  et  seq. 
What  Is  sometimes  referred  to  as  an  ex- 
ception to  the  general  rule,  but  which  is 
really  in  harmony  with  it,  is  the  case  of  a 
writing  which  is  practically  a  receipt,  or, 
as  Prof.  Oreenleaf  calls  it,  a  "bill  of  par- 
cels." It  may  be  explained  and  perhaps 
contradicted.  The  correct  rule  is  that,  in  so 
far  as  a  bill  of  sale  defines  the  rights  and 
liabilities  of  the  parties  it  is  subject  to  the 
same  rule  as  other  written  contracts.  The 
application  of  the  doctrine  to  tlw  two  dif- 
ferent kinds  of  Instruments  is  to  be  found 
in  two  decisions  at  the  Supreme  Court  of 
Montana.  Newell  v.  Wbitwell,  16  Mont  243, 
40  Pac.  866;  Brittain  Co.  v.  Birkenfeld,  20 
Mont.  847,  51  Pac.  263.  Typical  cases  show- 
ing that  a  receipt  may  be  explained  are 
Stacy  V.  Kemp,  97  Mass.  166;  Irwin  r. 
Thompson,  27  Kan.  648;  Rowe  v.  Wright; 
12  Mich.  289.  In  all  of  these  cases  the  dis- 
tinction adverted  to  is  clearly  pointed  out. 
Bills  of  lading  or  invoices  have  been  held 
open  to  explanation  by  paroL  Such  instru- 
ments, however,  w»e  delivered  and  receiv- 
ed after  the  parol  contracts  of  the  parties 
had  been  made,  and,  as  they  purported  on 
their  face  to  qualify  the  previously  made 
contracts,  they  were  held  not  binding  on 
the  vendee  or  shipper  either  as  not  being 
assented  to  by  him,  or  as  without  consid- 
eration. Mobile  &  Montgomery  Ry.  Compa- 
ny V.  Jnrey,  111  U.  S.  584,  4  Sup.  Ct  506, 
28  Ia  Ed.  527,  represents  one  of  this  char- 
acter. 

Defendant's  contention  In  argument  that 
the  evidence  was  admissible  because  the  bill 
or  invoice  did  not  include  the  entire  con- 
tract of  the  parties  is  not  tenable.  Defend- 
ant admits  that  the  bill  on  its  face  shows 
a  complete  legal  obligation,  and  all  that  was 
necessary  to  render  it  binding  upon  both 
parties  was  its  receipt  by  defendant  follow- 
ed by  the  delivery  and  acceptance  of  the 
goods.  That  being  so,  and  defendant  having 
received  the  bill,  and  later  the  goods,  with- 
out protest  or  claim  that  the  bill  did  not 
state  the  contract  correctly,  in  the  absenco 
of  any  allegation  In  the  special  defense  of 
frand  In  entering  Into  the  contract,  or  of  a 
mistake  or  omission  In  reducing  it  to  writ- 
ing, defendant  may  not  now  show  that  oth- 
er and  different  terms  and  conditions  wero 
agreed  to.  Cases  quite  in  point  in  favor  of 
our  conclusion  are  Wiener  v.  Whipple,  63 
Wis.  208,  10  N.  W.  483,  40  Am.  Rep.  776; 
Harrison  v.  McCormlck,  89  Cal.  827,  26  Pac. 
830,  28  Am.  St.  Rep.  468.  A  collation  of 
other  authorities  will  be  found  In  17  Cyc. 
607,  647,  716,  721,  741,  146. 

There  being  no  prejudicial  error  In  this 
i«eord,  tlie  Judgment  is  afllrmed. 

Affirmed. 

steels;  a  in  Itnd  musses.  3^  ooncor. 
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BRADFORD  et  al.  t.  ROBERTS. 

(Supreme   Court  of  Colorado.     Oct.  4,   1909.) 

1.  Landlobd  and  Tenant  (8  328*)— Lbase— 
Cbeation  of  Lien  in  Favor  of  Landlokd. 

A  lease  o{  a  farm,  giving  the  lessee  a  share 
of  the  crops  and  stipulating  that,  on  the  les- 
see's failing  to  do  the  necessary  work,  the  lessor 
may  do  it  and  deduct  the  value  thereof  from 
the  lessee's  interest  in  the  crops,  does  not  create 
a  lien  on  the  lessee's  interest  in  favor  of  the 
lessor  for  th»  value  of  work  done  by  the  lessor, 
on  the  lessee  abandoning  the  farm  and  failing 
to  do  the  neoessai7  work,  and  a  chattel  mort- 
gage executed  by  the  lessee  on  his  interest  is 
good  as  against  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §  1388;    Dec.  Dig.  8  328.*] 

2.  L1ANDI.0BD  AND  Tenant  ({  328*)— liiEN  of 

1<AN  DLOBD— WaIVEB. 

A  lessor,  suing  his  leasee  and  setting  un- 
der an  attachment  property  as  belonging  to  the 
lessee,  and  obtaining  judgment,  which  was  sat- 
isfied out  of  the  attached  property,  thereby  waiv- 
ed any  lien  on  crops  created  by  the  lease. 

[Gd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {  1301 ;    Dec.  Dig.  t  328.*J 

3.  ChaTTIX  MOBTOAOB8  (i  177*)— CONVBKSION 
or  MOBTQAGED  CHATTELS— RiOBT  OF  MOBT- 
OAOEX. 

One  seizing  mortgaged  chattels,  taking  them 
from  the  possession  of  the  mortgagee  aud  con- 
verting them  to  his  own  use,  through  execution 
sales,  converted  the  chattels,  and  a  right  of  ac- 
tion by  the  mortgagee  accrued  when  the  seizure 
was  made,  and  the  right  of  the  mortgagee  to 
sne  could  not  be  defeated  because  he  did  not 
take  possession  of  the  chattels  under  the  mort- 
gage within  the  prescribed  time  after  the  ma- 
turity of  the  mortgaged  debt. 

[Ed.  Note.— For  other  caKs,  see  Chattel  Mort- 
gages, Cent.  Dig.  8349;   Dec.  Dig.  S  177.*] 

Appeal  from  District  Court,  Boulder  Coan- 
ty;  James' E.  Garrigues,  Judge. 

Action  by  Ben  Roberts  against  Charles 
Bradford  and  another.  Judgment  for  plain- 
tltr,  and  defendants  appeal.     Affirmed. 

H.  M.  Minor,  tot  appellants.  J.  T.  Atwood, 
for  appellee. 

CAMPBELL,  J.  In  this  action  by  Ben 
Roberts,  as  mortgagee  of  personal  property, 
against  Charles  Bradford  and  Sarah  Brad- 
ford, for  Its  conversion,  he  recovered  Judg- 
ment, from  which  they  appeal.  The  materi- 
al facts  are  not  in  controversy.  The  Brad- 
fords  owned  a  farm,  which  they  let  for  the 
season  of  1904  to  E.  Q.  Rodiboux  for  farm- 
ing purposes.  By  the  terms  of  the  written 
lease  the  lessee  was  to  hare  a  certain  share 
of  the  crops  grown  that  season  and  of  cer- 
tain other  of  the  lessor's  personal  property. 
Roberta  worked  for  Rodiboux  on  the  farm, 
and  Rodiboux  gave  Roberts  his  promissory 
note  for  the  amount  of  his  wages  and  other 
money  due  him,  and  secured  it  by  a  chattel 
mortgage  upon  this  property,  and  it  was  duly 
recorded.  During  the  term  of  the  lease  the 
Bradfords.  conceiving  that  they  had  a  claim 
against  Rodiboux  and  Roberts,  brought  an 
action  against  them  in  a  Justice's  court,  and 
aued  out  a  writ  of  attachment  thereunder. 


I  which  was  levied  upon  the' mortgaged  prop)- 
erty,  which  the  constable  left  with  the  Brad- 
fords  as  custodians.  For  some  reason  this 
action  was  dismissed  before  the  return  day, 
and  Immediately  a  second  action  against  the 
same  defendants  was  Instituted,  and  a  writ 
of  attachment  aued  out  and  levied  vpoa  the 
same  property,  and  the  same  disposition  waa 
made  of  It  On  the  trial  of  the  second  ac- 
tion the  same  was  dismissed  as  to  defendant 
Roberts,  and  upon  service  by  publication 
against  Rodiboux  Judgment  was  rendered 
against  him,  to  be  satisfied  out  of  the  at- 
tached property.  Subsequently  it  seems  that 
a  third  action  waa  brought  by  the  Bradfords 
against  Rodiboux  alone,  and  Judgment  recov- 
ered against  him,  and  the  mortgaged  proper- 
ty theretofore  seized  under  the  writs  of  at- 
tachment was  sold,  whether  under  the  third 
or  the  second  Judgment  it  is  not  materia)  In 
this  case  to  inquire,  since  it  was  sold  by  the 
constable,  and  the  Bradfords  got  the  benefit 
of  it  under  some  Judgment  against  Rodi-. 
boux.  Upon  such  a  state  of  facta,  and  It  &p^ 
pearlng.  that  Rodlboux's  debt  to  Roberta  was 
a  valid  debt,  and  that  the  mortgage  was  in 
proper  form  and  duly  executed  and  recorded, 
and  the  mortgage  debt  not  mature  at  the  time 
of  the  seizure,  it  would  seem  that  the  Judg- 
ment below  in  Roberts'  favor  was  right  Up- 
on this  appeal  the  Bradfords,  as  defendants 
below,  argue  a  number  of  grounds  for  a  re- 
versal. Under  the  admitted  facts  none  «f> 
them  are  of  much  Importance,  and  we.  refer, 
only  to  those  which,  imder  any  possible  h^ 
pothesis,  might  have  a  semblance  of  merit 

It  is  first  said  that  under  the  lease  from 
the  Bradfords  to  Rodiboux,  which  -contained 
a  clause  that  gave  to  the  lessors,  In  case  the 
lessee  failed  to  do  the  necessary  work  there- 
under, the  right  to  do  the  same,  and  deduct 
the  cost  or  value  thereof  from  the  lessee's  in- 
terest in  the  crops,  the  lessors  acquired  • 
lien  upon  Rodlboux's  Interest  superior  to  that 
of  the  mortgage,  because  Rodiboux  abandon- 
ed the  farm  and  removed  from  It,  and  fkiled 
to  do  the  necessary  work,  which  the  Brad- 
fords were  compelled  to  do.  If  it  be  assum- 
ed that  there  was  some  evidence  tending  to 
dhow  that  Rodiboux  abandoned  his  lease  and 
removed  from  the  farm,  or  if,  as  matter 
of  fact  there  was  an  abandonment,  the  lease 
did  not  purport  to,  and  did  not,  create  a  lien, 
in  favor  of  the  lessors  for  the  value  of  work 
which  they  may  have  been  required  to  do 
because  of  the  alleged  breach.  Besides,  if  a 
lien  was  thereby  created,  the  Bradfords  waiv- 
ed it  when  they  brought  their  various  aotionst 
and  seized  and  levl»d  upon  and  sold  the  mort- 
gaged property  as  belonging  to  Rodiboux. 

Another  contention  is  that  plaintllT  Rob- 
erts, as  mortgagee,  did  not  take  possession 
of  the  mortgaged  pr<^)erty  within  the  statu- 
tory time  after  the  maturity  of  the  mortgage 
debt,  or  at  all,  and  therefore,  as  matter  of 
law,  lost  his  lien.    If  the  fact  be  as  asserted, 
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defendants  certainly  are  not  in  position  to 
take  advantage  of  the  faHnre.  Long  before 
the  maturlt}'  of  the  mortgage  debt,  and  while 
the  mortgage  was  a  valid  lien,  these  defend- 
ants, as  plalntifTs  In  the  suits  already  refer- 
red to,  seized  this  property  and  took  it  from 
the  possession  of  the  mortgagee,  and  subse- 
qtiently  converted  the  same  through  the  ex- 
ecution sales  to  their  own  use,  and  for  their 
benefit.  The  present  action  Is  not  an  inter- 
vention in  those  attachment  suits,  neither  is 
it  one  for  the  recovery  of  possession  of  per- 
sonal property.  It  is  an  action  for  the  value 
of  the  property,  to  which  plaintiff  claims  a 
superior  lien  as  against  defendants,  who  con- 
verted It.  His  right  of  action  for  the  conver- 
sion accrued  when  they  made  the  seizure. 
The  property  was  continuously  held  by  the 
Bradfords  after  seizure  under  judicial  writs, 
and  until  It  was  sold  at  the  execution  sale. 
After  having  thus  wrongfully  deprived  the 
mortgagee,  Roberts,  of  Its  possession,  they 
cannot  be  heard  to  say  that  he  did  not  taice 
possession  of  It  under  his  mortgage  within 
the  prescribed  time  after  the  maturity  of 
the  mortgage  debt 

The  other  contentions  of  the  appellants 
upon  questions  of  fact  are  not  worthy  of 
consideration.  Under  the  admitted  facts  the 
trial  court  properly  instructed  the  Jury  to 
find  the  issues  In  plalntifTs  favor,  and  left 
for  their  determination  only  the  amount  of 
his  damages,  concerning  the  measure  of  which 
they  were  properly  advised.  The  amount  of 
the  verdict  was  fully  Justified  by  the  evi- 
dence, and  the  ascertainment  made  under  ap- 
propriate Instructions. 

The  Judgment  is  right  and  Is  affirmed. 

Affirmed. 

STEELE,  C.  J.,  and  MUSSER,  J.,  concur. 


DOWNING  INVESTMENT  CO.  t. 
COOUDGB. 

(Supreme  Court  of  Colorado.     Oct.  4,  1900.) 

1.  SPBCinC  PEBTORMANCB  (S  25*) — CONTBACTS 
ENFOBCEABLI— CONTBACTS  MADE  BY  AGENTS. 

In  a  suit  for  the  specific  performance  of  a 
contract  entered  into  by  an  agent  of  tlie  vendor, 
it  most  appear  that  the  authority  conferred  on 
the  agent  was  strictly  pursued,  iinlesa  tiiere  has 
l>eeQ  a  subsequent  ratification. 

[Ed.  Note.— For  other,  cases,  see  Specific  Per- 
formance, Cent.  Dig.  g  57;   Dec.  Dig.  |  25.*] 

2.  Bbokebs  (i  14*)— Powers— Saxb  on  Cbed- 

IT. 

An  agent  anthorised  to  sell  real  estate  fot' 
cash  has  no  authority  to  eater  into  a  written 
contract  with  a  purchaser  which  calls  for  a 
cafih  partial  payment,  and  which  gives  40  days' 
time  for  the  payment  of  the  balance. 

[Ed.   Note. — For   other  cases,   see  Brokers, 
Cent  Dig.  §  13;   Dee.  Dig.  §  14.*] 

3.  Specific  Performance  (f  25*)— Cowtbaotb 
Enfobceable— C^ontbactb  by  Aoent. 

A  contract  for  the  sale  of  real  estate  which 
calls   for  a   cash   partial    payment,   and   which 


gives  40  days'  time  for  the  payment  of  the  bal- 
ance, made  by  an  agent  of  the  vendor  authorized 
to  sell  for  cash  only,  is  not  enforceable  at  tlie 
suit  of  the  purchaser  because  not  within  the  au- 
thority of  the  aeent,  though  the  purchaser  oral- 
ly agreed  with  the  agent  at  the  time  of  the  exe- 
cution of  the  contract  to  pay  cash  on  the  ap- 
proval of  the  title. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  {  57 ;   Dec.  Dig.  J  25.*] 

4.  Evidence  (g  465*)  —  Paboi.  Evidenoe  — 
Vabyinq  Tebub  of  Contbaci. 

Where  a  written  contract  for  the  sale  of 
real  estate  acknowledged  a  partial  payment  in 
cash,  and  provided  for  die  payment  of  the  bal- 
ance on  or  before  a  designated  future  date,  parol 
evidence  that  the  time  of  payment  was  fixed  at 
the  request  of  the  agent  of  the  vendor  to  give 
him  an  opportunity  to  procure  abstracts  and 
deeds  from  the  vendor,  and  that  the  vendor  had 
the  option  to  demand  payment  of  the  l>alance 
before  the  designated  future  date,  was  inadmis- 
sible as  varying  the  terms  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  EJvidence, 
Dec.  Dig.  I  465.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;   Carlton  M.  Bliss,  Judge. 

Action  by  the  Downing  Investment  Com- 
pany against  Casslus  M.  Coolidge.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Warwick  M.  Downing,  for  appellant  O. 
M.  Allen,  for  appellee. 

HILL,  J.  Action  for  the  specific  perform- 
ance of  an  alleged  contract  for  the  sale  oC 
real  estate.  From  a  Judgment  by  motion  up- 
on the  pleadings  In  favor  of  the  appellee 
(defendant  below)  the  appellant  appeals. 

Tlie  appellee,  a  resident  of  New  York  City, 
was  the  owner  of  certain  lots  In  the  city 
of  Denver.  Ail  negotiations  with  him  con- 
cerning their  sale  were  by  correspondence 
between  him  and  M.  Hewitt,  a  real  estate 
agent  In  Denver,  upon  the  strength  of  which 
he,  as  the  pretended  agent  of  the  appellee, 
entered  or  attempted  to  enter  Into  a  con- 
tract with  Warwick  M.  Downing  for  the  sale 
of  flie  lots.  The  contract  was  in  writing  as 
follows:  "June  6,  1903.  Received  of  War- 
wick M.  Downing,  undersigned  purchaser, 
by  C.  M.  Coolidge,  undersigned,  by  M.  Hew- 
itt, agent  for  seller,  the  sum  of  fifty  and 
00-100  ($50.00)  dollars,  as  partial  payment 
for  real  estate  described  as  follows:  All  of 
blocks  eight  (8)  and  twenty-nine  (29)  and  lots 
nine  (9)  and  ten  (10)  In  block  nine  (8),  all  In 
Chamberlin's  Colfax  addition  In  the  city 
and  county  of  Denver,  Colorado.  Said  pur- 
chaser agrees  to  pay  for  said  real  estate  the 
entire  purchase  price  of  twelve  hundred  and 
eighty  ($1,280)  dollars,  as  follows:  fifty 
and  OO-lOO  ($50.00)  dollars  on  execution  of 
this  agreement,  receipt  above  acknowledged; 
and  the  balance,  twelre  hundred  and  thirty 
and  00-100  dollars  ($1,230)  on  or  before  the 
15th  day  of  Jnly,  1906;  the  anderslgned 
seller  agrees  to  sell  and  convey  said  real 
estate  to  said  purchaser  on  the  above  terms 
(furnishing  an  abstract  of  title,  certified  to 
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date,  witbin  tai  (10)  days),  and  to  execute 
and  deliver  a  good  and  sufficient  warranty 
deed,  conveying  said  real  estate  to  said  pur- 
chaser or  his  assigns,  free  from  all  liens  or 
tncnmbrances,  except  taxes  of  1908,  on  tbe 
15th  day  of  July,  1903,  at  the  time  of  the 
payment  of  said  balance  of  twelve  hundred 
and  thirty  ($1,230)  dollars  at  the  office  of 
Hllward  Hewitt,  Denver,  Colorado.  The 
taxes  of  1903  shall  be  paid  by  the  purchaser. 
C.  M.  Coolldge,  Seller,  by  M.  Hewitt,  Agent 
Warwick  M.  Downing,  Purchaser.  In  the 
presence  of ."  The  $50  therein  nam- 
ed was  paid  by  Mr.  Downing  to  Mr.  Hewitt, 
hut  It  was  never  forwarded  to  Mr.  Coolldge, 
who,  npoA  notice  of  the  attempted  sale,  re- 
fused to  be  bound  by  the  contract  There- 
after the  'contract  was  assigned  by  Mr. 
Downing  to  the  appellant,  who  brought  this 
suit  to  enforce  Its  specific  performance. 

Copies  of  a  part  of  the  letters  passing 
between  Mr.  Hewitt  and  the  appellee  and  i 
copy  of  the  contract  were  set  forth  in  the 
complaint.  Copies  of  the  remainder  of  the 
correspondence  were  set  forth  In  the  an- 
swer, which  denied  the  authority  of  Hewitt, 
and  alleged  the  pleadings  contained  copies 
of  all  the  correspondence.  No  replication 
was  filed  to  the  answer.  These  letters,  13 
In  number,  covered  a  period  of  time  from 
AprU  14th  to  June  16,  1803,  and  tended 
to  show  that  Mr.  Hewitt,  a  real  estate 
broker  in  Denver,  was  with  the  knowledge 
and  consent  of  the  appellee  attempting  to 
find  a  purchaser  for  the  lots  at  such  price 
and  upon  such  terms  as  were  satisfactory 
to  the  appellee,  who,  by  bis  letters,  appears 
to  have  been  undecided  and  to  have  changed 
his  mind  at  various  times  concerning  the  sell- 
ing price  and  terms.  Mr.  Hewitt  was  not  a 
general  agent  for  the  appellee,  as  Mr.  Hen- 
derson was  held  to  be  in  the  case  of  Winch 
V.  Sldmnnds,  34  Colo.  359,  83  Pac.  632.  He 
did  not  have  charge  of  the  property  nor  pay 
the  taxes  thereon  so  far  as  the  record  dis- 
closes. It  appears  from  the  entire  corre- 
spondence that  only  the  letter  of  June  1, 
1903,  from  the  appellee  to  Hewitt  was  relied 
upon  <or  authority  in  the  agent  to  execute 
the  contract  and  make  this  sale.  The  part 
relied  apon  was  as  follows:  "Your  favor 
received  and  to  reply  will  say  that  I  would 
not  care  to  sell  the  lots  for  less  than  twenty 
dollars  per  lot  and  I  would  only  sell  £or 
cash.  •  ♦  •  If  I  only  Jived  to  Denver, 
I  would  certainly  keep  them  for  an  invest- 
ment. •  •  •  If  your  party  wishes  them, 
I  will  send  yon  the  abstracts  or  copies  of 
the  same.  I  think  I  know  a  party  here  who 
will  give  me  twenty  dollars  per  lot"  It  is 
claimed  by  the  appellant  that  Hewitt's  act 
in  the  execution  of  the  contract  of  sale  as 
agent  for  the  appellee  was  fully  autborieed 
by  the  letters  passing  between  them  and 
hence  the  contract  is  binding.  If  so.  It  was 
procured  under  the  portion  above  quoted, 
but  we  do  not  deem  it  necessary  to  pass 
upon  the  question  «a  to  whether  w  not  this 


letter  constituted  an  agency  wblcb  gave  the 
agent  authority  to  enter  into  a  contract  with 
the  purchaser  and  make  a  sale  upon  behalf 
of  his  principal,  upon  which  there  seems  to 
be  a  conflict  of  authorities;  for,  if  Mr. 
Hewitt  was  thus  created  an  agent  at  oil, 
it  was  a  special  agency  for  a  specific  pur- 
pose limited  by  the  Instructions  given  which 
state  he,  the  appellee,  would  only  sell  for 
cash,  and  thought  be  knew  a  party  there 
(in  New  Tork)  who  would  give  him  the  |20 
per  lot  The  contract  attempted  to  be  made 
by  Mr.  Hewitt  as  his  alleged  agent  called 
for  $50  cash,  and  gave  time,  40  days,  for  the 
payment  of  the  balance,  if  binding,  thus  ty- 
ing up  the  lots  and  preventing  sale  to  any 
one  else  during  that  period,  and  this  in  the 
face  of  the  specific  statement  that  he  would 
only  sell  for  cash  and  had  another  part:" 
himself  who  he  thought  would  take  tbeu 
at  that  price. 

In  the  case  of  Bundle  v.  Cutting,  18  Colo 
337,  32  Pac.  994,  it  was  held  an  authority 
to  sell  real  estate  for  cash  does  not  empow- 
er the  agent  to  sell  on  credit.  In  that  case 
the  agency  given  only  authorized  the  procure- 
ment of  cash  purchasers,  while,  by  the  terms 
of  the  contract  made  by  the  agent,  as  stat- 
ed by  the  court,  "the  property  was  to  be 
tied  -up  for  at  least  twenty  days,  during- 
which  time  other  purchasers  were  to  be  pre- 
vented from  buying."  In  this  case,  if  au- 
thority was  given  at  all,  which  we  do  nox 
decide,  the  letter  stated  the  appellant  would 
sell  for  cash  only,  while  by  the  terms  of  the 
contract  made  by  Hewitt  the  property  was 
to  be  tied  up  for  at  least  40  days,  during 
which  time  other  purchasers  were  to  be 
prevented  from  buying,  and,  in  case  the 
contract  was  not  fulfilled,  it  might  have  been 
the  cause  of  appellee's  losing  bis  other 
prospective  purchaser  whom  be  thought  be 
had,  or  have  prevented  the  sale  at  all  to 
other  persons  for  that  price  during  that 
time ;  for,  as  stated  by  the  court  upon  some- 
what similar  facts  to  the  case  of  Tlbbs  v. 
Zlrkle,  55  W.  Va.  49,  46  S.  B.  701,  104  Am. 
St  Bep.  977:  "For  the  time  being  It  pre- 
vents a  sale.  It  matters  not  what  the  event 
thereof  may  be,  and,  if  Zlrkle  bad  authority 
to  give  au  option  for  three  months,  be  bad 
the  right  to  extend  such  option  for  three 
years,  and  to  this  manner  he  might  todef- 
Initely  tie  up  the  property  and  i>revent  to- 
stead  of  securing  a  sale  thereof."  In  the 
case  of  Speer  v.  Craig  et  al.,  16  Colo.  478, 
27  Pa&  891,  It  was  held:  "Where  suit  Is 
brought  for  the  specific  performance  of  a 
contract  for  the  sale  of  land  entered  Into 
by  an  agent,  unless  there  has  been  a  subse- 
quent ratification,  it  must  appear  that  the 
prior  authority  conferred  upon  the  agent 
was  strictly  pursued.  •  •  •  If  the  agent 
agree  to  conditions  with  a  purchaser  more 
favorable  to  bis  Judgment  than  the  terms 
he  is  authorized  to  make,  be  and  the  pur- 
chaser take  the  risk  of  the  principal's  refusal 
to  consummate  the  contract  by  deed."     It 
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seems  to  be  the  general  rule  that  a  broker 
employed  to  sell  real  or  personal  property 
Unless  80  authorized  has  no  authority  to  sell 
on  total  or  partial  credit.  19  Cyc.  p.  293. 
And  this  rule  is  not  In  any  respect  modified 
or  changed  by  the  case  of  Bourke  v.  Van 
Kenren,  20  Colo.  95,  36  Pac.  882,  which  sim- 
ply holds  that,  'Where  tlie  contract  Is  silent, 
it  does  not  Conclusively  imply  that  the  sale 
is  to  be  for  cash,  and  parol  testimony  is  per- 
missible to  supplement  and  explain  It  As- 
suming that  Hewitt  was  authorized  to  ex- 
ecute a  contract  and  make  a  sale,  the  one 
made  Tras  not  such  a  contract,  as  he  could 
have  been  authorized  to  make  by  the  letter 
of  June  1,  1903,  and  the  appellee  cannot  be 
held  by  it.  Field  v.  Small,  17  Colo.  386,  30 
Pac.  1034.  The  contention  of  counsel  that 
the  purchaser  agreed  orally  with  Hewitt  at 
the  time  of  the  execution  of  the  contract  to 
pay  cash  as  soon  as  the  abstract  was  exam- 
ined and  title  approved,  if  true,  does  not 
change  the  conditions.  The  suit  was  brought 
for  specific  performance  of  the  contract,  if 
a  sale  was  made  at  all  It  was  under  the 
provisions  of  the  contract  This  stated  pay- 
ment was  to  be  $50  cash  and  the  balance 
¥1,230  on  or  before  July  15,  1903,  which  was 
in  violation  of  the  express  statement  of  the 
appellee. 

The  other  allegations  in  the  complaint  stat- 
ing tifat  the  time  of  payment  of  the  balance 
of  the  purchase  price  was  fixed  in  the  con- 
tract at  or  before  the  15th  day  of  July,  1903, 
at  the  request  of  Hewitt,  In  order  to  give 
him  an  opportunity  to  get  the  abstracts  and 
deed  from  his  client;  that  oral  agreements 
were  made  at  the  same  time  (which  were  In 
violation  .of  Its  terms),  also  that  the  mean- 
ing of  the  words  "on  or  before  the  15th  of 
Jijly,  1903,"  named  In  said  contract,  was  to 
be  on  or  before  said  date  at  the  option  of 
th€i  appellee— at  best  are  allegations  in  con- 
tradiction ol  the  express  terms  of  the  writ- 
ten contract,  as  signed,  and  were  attempts 
tb  ^vary  Its  terms  by  parol  evidence.  This 
was  not  the  ruling  in  Bourke  t.  Van  Keur- 
en,  supra,  or  Hurlburt  v.  Dusenbery  et  al., 
26  Colo.  240,  57  Pac.  800. 

"fhe  Judgment  of  the  district  court  must 
l>e  affirmed  without  reference  to  the  question 
raised  by  appellee  upon  the  statute  of  frauds. 

Affirmed. 

.    '•' 

STEELE,  C.  J.,  and  OABBERT,  J.,  concur. 


SERVANT  et  al.  v.  McCAMPBELL. 

(Supreme  Court  of  Colorado.    Oct  4,  1009.) 

1.  Appeal  and   Error   (J  520*)  —  Rkview — 
Change  or  Ve.nub— Afpidavets— Recobd. 
An  Older  denying  a  motion  for  a  chanKe 
of  venue  cannot   be   reviewed,   where  the   affi- 
davits in  support  of  the  motion  are  not  Incor- 


potated  into  the  bill  of  exceptions,  though  cop- 
ied in  the  record. 

[Ed.  Note.— For  other  eases,  see  Apptal  and 
Error,  Cent  Dig.  |  2S61;   Dec.  Dig.  |  62a*] 

2.  COBPOBATIOirS  (I  180*)— Pbopbbtt  Biohib 
—Sale— Rights  op  Stockboi.debs. 

Where  the  title  to  mining  machinery  and 
improvements  and  the  lease  on  the  mine  was  in 
a  corporation,  the  stoeidiolden,  acting  either  to- 
gether or  separately,  could  not  sell  the  proper- 
ty, which  could  only  t>e  accomplished  oy  the 
act  of  the  corporation  in  accordance  with  its 
recognized  methods. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  667-^73  ;  Dec.  Dig.  |  18a*J 

3.  Pbircipai.  aitd  Agent  (g  102*)— Powebs 
or  AaroBNKY— Cohstbuctiom— Auxhomtx— 
Joint  and  'Sevebal  Obligation. 

The  owners  of  a  majority  of  the  stock  of  a 
mining  corporation  delivered  their  shares  to 
seven  trustees,  of  whom  S.  was  one;  tliey  to 
hold  the  stock  to  ba  voted  as  a  unit  for  three 
years.  Two  years  thereafter  certain  of  the  old 
stockholders  executed  a  power  of  attorney  au- 
thorising S.  to  sell  and  deliver  all  their  shares 
and  interests  in  the  corporation.  S.  employed 
plaintiff  to  sell  the  corporation's  property  and 
stock,  and,  he  having  procured  a  purchaser,  a 
new  power  of  attorney  was  executed,  anthorit- 
ing  S.  to  sell  all  the  signer's  shares  and  inter- 
ests whatsoever  in  the  corporation,  and  to  de- 
liver the  shares  and  all  other  necessary  papers 
to  the  purchaser,  etc.  AH  the  parties  knew  the 
number  of  shares  owned  by  each  signer.  Held, 
that  S.  was  not  authorized  to  bind  the  signing 
stockholders  jointly  to  an  agreement  to  pay 
plaintiff  a  commission  of  10  per  cent,  on  the 
entire  price  of  the  stock  and  property  of  the 
corporation. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  fi  274-277;  Dec.  Dig.  { 
1(S.*] 

4.  Pbincipai.  and  Agent  (J  166*)— Acts  of 
Agent— Want  of  AoiHoErnr— Ratifica- 
tion. 

Where  an  attorney  in  tact  for  certain 
Rtocldiolders  without  authority  attempted  to 
bind  his  principals  jointly  to  an  agreement  to 
pay  a  broker  certam  commigsions  for  selling 
the  corporation's  property  and  stock,  and  de- 
fendants had  no  knowledge  of  the  broker's  claim 
for  commissions  until  shortly  before  suit  was 
brought  there  was  no  ratification  of  the  agent's 
act  because  from  time  to  time  the  attorney  told 
stockholders  in  a  general  way  what  he  was  do- 
ing.   . 

[B>].  Note.— For  other  cases,  see  Principal  and 
Agent,   Cent   Dig.   H   627-033;    Dec.   Dig.    { 

i<je.*] 

.5.  Pbincipae  and  Agent  ({  178*)— Unau- 
ntoKizED  Acts  OF  AoENt  —  BimDBN  or 
Pboop. 

The  burden  of  proof  that  a-  principal  rati- 
fied the  unauthorized  act  of  his  agent  rests  on 
the  party  asserting  it. 

{Ed.  Note.— For  other  cases,  see  Principal  and 
Arent   Cent   Dig.   H   659-«61;    Dec.   Dig.   i 

Error  to  District  Court,  City  and  Comity 
of  Denver;  Booth  M.  Malone,  Judges 

Action  by  George  B.  McCampbell  against 
Robert  Servant  and  others.  Judgment  for 
plaintiff  and  defendants  bring  error.  Re- 
versed. 

John  R.  Smith,  J.  G.  Schwelgert  S.  H. 
Calhoun,  and  F.  R.  McAiiney,  for  plaintiffs 
In  error.  Clay  B.  Whitford.  Henry  E.  May, 
and  William  Toung,  for  defendant  in  error. 
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WHITE,  X.  McCaupb^l,  who  was  plain- 
tiff in  the  court  below,  and  will  hereinafter 
be  so  designated,  sued  the  other  parties  to 
this  action  to  recover  commisslona  as  a  real 
estate  or  mining  broker  upon  an  alleged  sale 
of  the  property  of  a  corporation,  the  Bull 
Domingo  Mining  &  Leasing  Company,  and  Its 
capital  stocl^;  the  latter,  except  as  to  a  few 
shares  being  then  held  and  owned  In  sever- 
alty by  the  defendants.  The;  contention  of 
the  plaintiff,  briefly  stated,  is  that  said  cor- 
poration was  the  owner  of  certain  mining 
machinery  and  buildings,  together  with  a 
lease  on  the  Bull  Domingo  mine,  a  property 
of  great  valine,  situated  In  Custer  county,  and 
operated  the  same  until  Its  machinery  and 
improvements  were  destroyed  by  fire;  that 
thereafter  said  company  had  no  means  with 
which  to  resume  work  on  said  mine,  and  the 
defendants  were  unable  or  unwilling  to  ad- 
vance the  money  necessary  therefor ;  that 
they  were,  however,  willing  to  sell  the  prop- 
erty of  said  corporation,  as  well  as  Its  capital 
stock,  and  to  enable  ttiem  to  effect  a  sale 
pooled  their  respective  shares  for  said  pur- 
pose, and  delivered  the  same  to  defendant 
Robert  Servant,  who  was  duly  authorized  to 
negotiate  such  sale;  that  while  said  pooling 
agreement  was  in  full  force  and  effect,  the 
defendants,  through  said  Servant,  employed 
the  plaintiff  as  a  real  estate  and  loan  broker 
to  find  a  purchaser  for  said  property  and  the 
stock  so  pooled,  and  agreed.  Jointly  and  sever- 
ally, to  pay  the  plaintiff  for  such  service  10 
per  cent  commission  upon  the  sale  price; 
that  the  plaintiff,  together  with  the  aid  and 
assistance  of  other  persons  by  him  employed 
for  that  purpose,  and  who,  before  suit,  as- 
signed their  claims  to  sucii  commissions  to 
this  plaintiff,  procured  a  purchaser  for  said 
property  acceptable  to  the  defendants,  and 
the  defendants  thereupon  sold  to  said  pur- 
«diasec  all  of  the  capital  stock  and  property 
Of  the  Bull  Domingo  Mining  &  Leasing  Com- 
pany for  the  sum  of  $100,000;  $10,000  cash, 
and  the  balance  to  be  paid  from  the  proceeds 
of  the  mine  as  the  mineral  was  taken  there- 
from. The  defendants,  each  for  himself 
alone,  denied. any  joint  liability,  or  any  re- 
sponsibility whatever  for  any  acts  of  his  co- 
defendants,  and,  after  making,  in  substance, 
a  general  denial, of  the  material  allegations 
of  the  complaint,  alleged  that  plaintiff  in  said 
tnumtctkon  acted  for,  and  on  behalf  of,  him- 
self and  one  Hackstaff,  the  alleged  purchas- 
er; that  no  bona  fide  sale  was  made;  and 
that  a  conspiracy  existed  between  said  plain- 
tiff and  said  Hackstaff  and  others  to  cheat 
and  defrand  the  defendants  and  the  Bull 
Domingo  Mining  ft  Leasing  Company.  Mo- 
tions were  filed  by  defendants  for  a  change  of 
venue,  upon  the  grounds  that  defendants  re- 
sided in  a  county  other  than  that  in  which 
the  suit  was  brought,  and  for  other  statutory 
reasons  named.    These  motions  were  denied. 

In  1896  the  defendants,  or  their  assignors, 
severally  acquired  55  per  cent,  of  the  capital 
stock  ot  the  BuU  Pqmiugo  Mining  ft  Leasing 


Company,  in  consideration  of  lelnking  the 
main  shaft  of  said  Bull  Domingo  mine  to  a 
depth  of  1,000  feet ;  such  capital  stock  being 
apportioned  among,  and  severally  Issued  to, 
those  who  bad  advanced  money  or  ma- 
terials or  performed  labor  in  said  work  in 
proportion  to  their  respective  contributionia. 
Thereafter  the  remaining  45  per  cent  of  said 
capital  stock  was  sold  at  public  sale  for  un- 
paid assessments  on  the  same,  and  the  title 
thereto  placed  in,  and  a  certificate  therefor 
issued  to,  defendant  Robert  Servant  as  trus- 
tee. On  April  12,  1887,  the  defendants,  as 
the  owners  of  said  55  per  cent  of  said  capital 
stock,  delivered  their  respective-  sttares  to 
§even  trustees,  of  whom  Servant  was  one,  and 
said  trustees  thereupon  exe<;uted  a  declara* 
tion  of  trust  that  they  held  said  stock  to  be 
voted  as  a  unit.  In  and  for  OtB  Interest  of 
the  owners  for  the  period  of  three  years,  sob- 
Jeqt  to  renewal  of  said  trust  at  the  expiratlw 
of  the  term.  This  constituted  the  «nly  wi- 
dttice  of  a  pooling  of  said  stock,  except  it  was 
testified  that  d^endant  Clark  had  said  that 
tlie  stockholders  "had  pooled  their  stock  and 
placed  it  In  the  bands  of  Father  Servant  to 
dispose  of,  either  to  get  a  loan  or  to  sell." 

May  6,  1899,  certain  of  the  defendants  ex- 
ecuted a  power  of  attorney,  by  wbicfa  defen4>- 
ant  Servant  was  authwised  "to  tell,  assign, 
transfer  and  deliver  all  our  shares  and  Inters 
ests  whatsoever  in  the  BuU  Domingo  Mining 
and  Leasing  Company."  The  power  of  at? 
tomey  further  recited:  "And  setting  against 
our  names  the  number  of  shares  of  said  stock 
belonging  to  us  respectively."  This  instXBr 
ment  further  specified  that  a  deal  was  to  be 
consummated  according  to  a  certain  mewo^ 
randum  agreement  (which,  however,  was  not 
produced),  signed  by  said  Servant  and  other 
trustees,  with  John  T.  Keegant  dated  Septem- 
ber 1, 1899.  In  September  of  tbe  same  year 
the  other  defendants  exe<nited  a  like  power,  of 
attorney  to  said  Servant  During  the  faV  of 
1899  and  the  spring  of  1900.  Servant  retain- 
ed possession  of  the  Keegap  poweps  of  at- 
torney Just  referred. to,  and  it  is  apparent 
that  the  negotiations  betwen  him  and  p^iDt 
tiff  were  based  upon  the  fact  of.  hi^  possession 
of  such  documents  and  his  statements  as  to 
his  authority.  There  is  nothing  whatever,  ip 
the  record  to  show  knowledge  pr  notice  on 
the  part  of  the  individual  defendants  wit)> 
respect  to  these  negotiations,  except  solely 
two  letters  from  defendant  Pope  tf>  the  plaint 
tiff,  and  these  are  clearly  personal.:  Man]; 
letters  written  to  plaintiff  by  defendant  Servn 
apt  are  signed  "B.  Servantv  Sec.  &  Tr.  B.  Dt 
M.  ft  L.  Co."  It  is  evident  that  during  the 
period  from  September,  1S99,  to  Marfih,  19P0, 
the  plaintiff  clearly  understood  that  defend-, 
ant  Servant,  in  negotiating  with  respects  to 
a  sale  of  said  stock  and  property,  was  acting 
either  in  his  capacity  of  secretary  and  tr^a^nx- 
er  of  the  Bull  Domingo  Mining  &  Leasing 
Company,  or  under  the  powers  of  attorney;  P^of, 
the  sale  of  the  shares  of  the  respeqtlve  ,qwi\-> 
^x  of  the  stpck  in.thati  corfq^at^oo,,  a^jd  ^i^o 


Digitized  by 


Google 


896 


IM  PACIFIC  REPOBTBB. 


(Colo. 


had  given  to  him  the  powers  of  attorney 
hereinbefore  mentioned. 

Apparently  Hacl^staff.  the  prospectite  pur- 
chaser, was  not  satlsfled  with  the  powers  of 
attorney  hereinbefore  referred  to,  and  on 
March  16,  1900,  all  the  defendants,  except 
Brhil^enbutr,  Nettlebecic,  Roseberry,  and  Cody, 
executed  a  new  power  of  attorney,  the  ma- 
terial parts  of  which  are  as  follows:  "We, 
•  *  •  reposing  special  trust  and  confidence 
in  Robert  Servant,  of  the  county  of  Custer, 
in  the  state  of  Colorado,  have  made,  consti- 
tuted and  appointed,  and  by  these  presents 
do  make,  constitute  and  appoint  the  said 
Robert  Servant  true  and  lawful  attorney  for 
US  and  In  our  names,  place  and  stead,  for 
our  sole  use  and  benefit  to  sell,  assign,  trans- 
fer and  deliver  all  our  shares  and  Interests 
whatsoever  In  the  Bull  Domingo  Mining  & 
Iieasing  Company,  a  corporation,  and  to  de- 
Itrer  said  shares  and  all  other  necessary  pa- 
pers and  records  of  said  company  to  the 
party  or  parties  buying  said  shares,  Interests, 
known  to  him;  to  receive  from  such  party 
or  partiJes  the  sum  of thousand  dol- 
lars as  first  payment  and  sign  onr  names  to 
receipts  therefor,  and  receive  papers  eviden- 
cing the  further  payments  to  be  made  from 
time  to  time  until  full  payment  Is  completed ; 
to  make  all  other  necessary  papers  to  close 
said  transaction  according  to  the  best  of 
Ms  Judgment;  hereby  renewing,  ratifying, 
confirming  whatever  authority,  power,  pre- 
vldu^  given  by  as  to  said  Robert  Servant 
to' carry  on  su«h  transaction  with  whatever 
party  or  parties,  and  setting  against  our 
names  the  ntimber  of  shares  of  said  stock  be- 
longing to  us  respectively.  Herfeby  giving 
and  granting  unto  our  said  attorney  full  pow- 
er and  authority  to  do  and  perform  all  and 
every  act  and  'thing  whatsoever  requisite 
and  necessary  to  be  done  in  and  about  the 
premises,  as  fully  to  all  Intents  and  purposes 
as  we  might  or  could  -do  If  pers<HtaIly  pres- 
ent, with  full  power  of  substitution  and  revo- 
cation, hereby  ratifying  and  confirming  all 
that  our  said  tittomey  or  his  substitutes  shall 
lawfully  do  or  cause  to  be  done  by  virtue 
hereof."  In  this  instrument  the  number  of 
shares  of  stock  belonging  to  each  signer  was, 
in  fact,  not  shown,  but  the  stock  certificates 
were  delivered  to  Setvant,  and  were  known 
to  the  plaintiff  and  all  parties  to  the  trans- 
action. The  effect,  therefore,  Is  thft  same  as 
If  they  had  been  respectively  set  forth,  and 
It  will  be  hereinafter  so  considered.  There- 
upon the  certificates  of  capital  stock  owned 
tiy  the  signers  of  the  powers  of  attorney, 
and  then  in  the  hands  of  Servant,  were  In- 
dorsed, to  the  efFect  that  the  owner  thereof 
sold,  assigned,  and  transferred  to  Robert 
Servant,  bis  attorney  In  fact,  "the  shares 
of  the  within  mentioned  stock";  each  of' 
■ach  Indorsements  being  signed,  per  Servant 
aa  attorney  In  fact,  by  the  party  in  whose 
name  the  certificate  was  written.  Such  cer- 
tificates were  then  delivered  to  Hackstaff. 
Cectala  other  lustruiuenta  lu  writing  were 


executed,  notably  a  bill  of  sale,  signed,  "The 
Bull  Domingo  Mining  and  Leasing  Company, 
by  R.  Servant,  Sec.  &  Treas.,  Attorney  In 
Pact,"  and  likewise  a  receipt  for  the  $10,- 
000  first  payment,  signed  in  like  manner;  a 
letter  written  by  Hackstaff,  wherein  the  Ute 
Smelting  Company,  of  which  he  was  presi- 
dent, acknowledged  Its  obligation  to  pay  out 
of  the  net  proceeds  of  the  sales  of  ore  from 
the  mine  the  balance  of  the  purchase  price, 
this  letter  being  addressed  to  "Mr.  Robert 
Servant,  Legal  Representative  of  the  Bull 
Domingo  Mining  and  Leasing  Company,  and 
Representative  Of  the  Shareholders  of  Said 
Company  Personally  by  Power  of  Attorney." 

The  $10,000  received  as  a  first  payment 
was  distributed  In  payment  of  the  debts  of 
the  company,  except  a  small  portion,  whlcb 
was  retained  by  Servant  for  his  expenses 
and  commission.  Subsequently  Hackstaff,  the 
alleged  purchaser,  acquired  from  other  par- 
ties the  remaining  shares  of  the  capital  stock, 
and  took  possession  of  the  property  of  said 
company.  Thereafter  he,  or  his  assignee,  un- 
dertook to  mortgage  or  bond  the  property  so 
acquired,  and  litigation  arose  between  such 
parties  and  the  original  stockholders,  the  de- 
fendants here,  as  to  the  validity  of  the  sale 
to  Hackstaff,  resulting  In  a  Judgment  to  the 
effect  that  such  attempted  sale  was  of  no 
force  and  effect  as  between  the  stockholders 
and  Hackstaff  and  his  assignee.  A  trial  to 
the  court,  without  a  Jury,  resulted  In  a  Judg- 
ment against  defendants  for  $10,000,  from 
which  relief  Is  here  sought. 

The  defendants  contend,  in  substance,  that: 

(1)  It  was  error  In  the  court  to  deny  de- 
fendants' application  for  a  change  of  venue; 

(2)  there  was  no  Joint  liability  of  defendants 
to  Servant  or  th6  platntiff,  or  his  assignors; 

(3)  there  was,  and  could  be,  no  direct  lia- 
bility from  the  defendants  to  plaintiff,  and 
Servant  had  no  authority  to  bind  the  former 
to  pay  any  commissions  whatever;  (4)  the 
alleged  sale  made  by  plaintiff  was  Incom- 
plete and  conditional,  and  did  not  entitle 
him  to  commissions;  (IS)  the  real  thing  at- 
tempted to  be  b61<1  was  the  lease  to  the 
mine  and' the  property  of  said  leaslrig  com- 
pany, atid  therefore  the  suit  should  have 
been  against  the  corporation.  The  Bull  Do^ 
mlngo  Mining  &  Leasing  Company,  rather 
than  the  defen'dants. 

Of  the  five  propositions  presented,  we 
deem  it  wise  and  proper,  under  the  view 
which  we  take  of  the  case,  to  express  an 
opinion  at  this  time  upon  Nos.  t  and  2  only. 

1.,  The  action  of  the  court  In  denying  the 
motion  for  a  change  of  venue  cannot  be  re- 
viewed upon  the  record  hete.  The  affidavits 
In  support  of  the  motion  are  not  properly  be- 
fore us.  They  are  copied  into  the  record, 
but  not  Incorporated  Into  the  bill  of  excep- 
tions. The  latter  act  was  essential  before 
they  could  become  a  part  of  the  record,  and 
without  being  such,  we  are  precluded  from 
considering  them.  Phoenix  Indemnity  Co.  T. 
Gregcr,  39  Colo.  198,  196,  88  Pac.  1008. 
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2.  Whatever  the  dealfaiga  between  Serrant 
and  the  plaintiff  and  the  latter'*  awlgnon, 
It  l8  cltarly  evident  that  the  authority  the 
former  posseased  to  bind  the  other  defendant* 
In  this  Bult  must  be  determined  from,  and 
measured  by,  the  three  powers  of  attorney 
hereinbefore  mentioned.  This  Is  apparent 
from  the  fact  that  the  contention  that  the 
transaction  took  place  under  a  pooling  agree- 
ment of  the  Btockholders  finds  no  support  at 
all  in  the  record.  The  pooling  agreement  in 
evidence  ia  for  voting  purposes  only,  and 
HadcstalTB  statement  that  Clark  had  told  him 
that  the  stockholders  had  pooled  their  stock 
to  sell  or  get  a  loan  could  not.  If  true,  bind 
the  other  defendants.  It  is  necessary,  there- 
fore, to  determine  whether  those  Instmments 
authorized  Servant  to  impose  a  Joint  liability 
upon  these  defendants  to  pay  the  commis- 
sions claimed,  assuming,  but  not  deciding, 
that  he  could  impose  a  several  liability.  If 
they  did,  this  Judgment  most  be  affirmed, 
as  we  rarely  disturb  findings  of  fact. 

While  Servant  was  unquestionably  author- 
ized to  sell  the  Interestfi  of  the  stockholders 
who  executed  the  powers  of  attorney,  such 
interests  were  necessarily  represented  by 
their  respective  shares  of  stock,  and  in  no 
other  way.  They  owned  no  mine  or  lease, 
or  any  other  property.  Jointly.  The  title  to 
the  machinery  and  improvements,  and  the 
lease  itself,  was  In  the  corporation,  a  dis- 
tinct entity  under  the  law,  and  the  stockhold- 
ers, acting  together  or  separately,  could  not 
■ell  tliem.  I<ach  stockholder  owned  a  fixed 
and  certain  number  of  shares,  separate  and 
distinct  from  all  the  others.  Acting  together 
does  not  necessarily  create  a  Joint  obligation, 
and  there  may  be  a  oommoi<  interest  with- 
oat  a  Jcrfnt  ^labHltj'.  -  In  the  case  «t  bar 
there  is  no  qnesjlon  that  the  Interest  of  each 
of  these  defendants  in  his  own  shares  was  a 
separate  interest  and  ownership  from  that 
of  each  of  the  others.  All  had  a  commcm  In- 
terest la  making  a  sale,  but  the  agreement  of 
all  to  sell  did  not  unless  dearly  expressed, 
merge  the  ownership  of  the  respective  shares. 
It,  therefore,  follows  that,  nnless  by  the  na- 
ture of  the  Instrumehts  signed,  authority  was 
granted  to  Servant  to  create  a  Joint  obliga- 
tion to  pay  oommissioMa  upon  a  sale,  what- 
ever he  assumed  to  do  m  that  respect  will 
In  no  wise  Justify  the  Judgment  In  this  case, 
unless  the  other  defendants  are  bound  by 
ratification  of  hie  acts  In  that  behalf.  Wtth- 
ont  a  joint  ownership  In  the  property  to  be 
•old,  ^e  think  the  liability  of  the  defend- 
ants, if  any,  to  the  broker  procuring  the  sale 
must  be  ascertained  and  measured  by  the 
terms  of  the  contract.  If  any,  authorizing  his 
employment,  if  they  are  express ;  and,  if  not 
express,  then  upon  the  intention  of  the  par- 
ties as  gathered  from  all  the  circumstances 
of  the  case.  This  seems  to  be  the  rule  stated 
In  1  Parsons  on  Contracts,  p.  IL  And  In 
Rapalje  &  Lawrence  Law  Dictionary,  p.  68S. 
the  rale  Is  thus  stated:  "Whether  a  bond, 
OBveaant.  or.  tb*  llk>  is  Jalnt  or  amend  de- 


pends much  more  iipon  tiie  subject-matter 
than  upon  the  words  employed;  for  If  each 
of  the  obligees  has  a  separate  Interest,  the 
right  «f  action  will  be  several,  although  ex- 
pressed to  be  Joint  and  several."  And  tlilf 
court  has  said,  la  Mining  Company  t.  Broce^ 
4  Colo.  293,  300 :  "Where  a  deed  is  executed 
bf  several  grantors  Jointly,  but  their  Inter- 
ests in  the  premises  conveyed  are  distinct 
and  several,  any  one  of  them  may  bring  his 
separate  action  for  bis  shares  of  the  pur- 
diase  money.  •  ♦  •  But  it  would  be 
otherwise,  I  take  it,  If  the  Interest  so  con- 
veyed were  undivided  or  Joint"  And  In 
Peddiam  ▼.  North  Parish  In  Haverhill,  16 
Pick.  (Mass.)  28S,  approved  In  Adriatic  v. 
Treadwell,  108  U.  S.  367,  2  Sup.  Ct  T72,  27 
L.  Ed.  754,  it  is  said:  "No  particular  lan> 
goage  or  phraseology  •  *  •  is  necessary 
to  make  a  eontraet  Joint  or  joint  and  sev- 
eral. In  all  cases  we  must  Inquire  what  was 
the  tme  Intention  of  the  parties."  In  Dwd- 
ley  ▼.  Dwelley,  143  Mass.  509.  613,  10  N.  B, 
468,  quoting  from  Fiske  v.  Piske,  20  Pick. 
(Mass.)  409,  503,  It  is  declared  that:  "Per- 
haps the  only  rule  to  be  extracted  from  all 
the  cases  is  this-  That  a  court  will  look  at 
all  the  circumstances  of  the  case,  the  nature 
of  the  property,  the  residence,  occupations, 
and  relations  of  the  parties,  the  usages,  of  thai 
place  and  of  the  business  to  which  the  con- 
tract relates,  and  ascertain  by  reasonable  In- 
ference what  the  parties  must  have  under-^ 
stood  and  mutually  expected  at  the  time  of  the 
making  of  the  contract  and  then  adopt  that 
construction  which  wlU  best  and  niost  nearly 
carry  the  contract  into  etCect  as  th«iy  Intend- 
ed and  vmderstood  it" 

Applying  fhese  rules  of  construction  to  tiie 
instruments  under  consideration,  we  are 
clearly  of  the  opinion  that  they  In  no  wise 
authorize  the  imposition  upon  defendants  of 
a  Joint  obligation.  It  appears  to  us  that  such 
Is  the  effect  of  the  esjirese  terms  of  the  con-, 
tract  ns  well  as  all  the  circumstances  of  th^ 
case.  I£  it  wiere  intended  that  a  Joint  obliga- 
tion could  be  created  against  each  ot  said 
defendants,  what  was  the  object  and  purpose 
of  the  latter  in  specifying  the  amount  of 
stock  each  owned  by  placing  the  number  o( 
shares  opposite  their  respective  names?  If 
the  number  of  shares  "set  opposite  our  re- 
spective names"  was  not  intended  to  desig- 
nate the  Interest  of  each  and  retain  It  sepa- 
rate and  apart  from  the  others,  it  would 
have  been  much  more  direct  and  simple  to 
have  merely  subscribed  to  a  power  of  at-, 
torney  without  more.  T^hen  the  signers  set 
opposite  their  respective  names  the  amount 
of  stock  owned  by  them  respectively,  it  as 
effectually  segregated  such  stock  from  that 
owned  by  the  others,  and  fixed  the  limit 
ot  authority  granted,  and  the  measure  of 
liability  that  could  be  Incurred,  as  if  separate 
irowers  of  attorney  had  been  given. 

While  the  rule  is  well  esUbllshed  that 
where  several  persons  unite  In  the  same  cove- 
nant or  undertaking  without  words  iudicat* 
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lug  a  Beveraiice  of  liability;  they  are  jointly 
bound.  It  la  nevertheless  eqnally  certain  that 
the  daty  of  a  court  la  to  determine  the  in- 
tent of  the  parties,  and,  If  the  Instalment, 
when  read  as  a  whole  with  reference  to  the 
•ubject-matter  and  the  circumstances  of  the 
parties,  clearly  shows  that  only  a  limited  or 
sereral  obligation  wag  Intended  to  be  assuift- 
«d  or  authorized  by  each  indivldnal  obligor, 
the  courts  will,  and  should,  recognize  and 
glTe  force  and  effect  to  such  intention.'  Me- 
Arthur  v.  Board,  llS  lowa,  562,  93  N.  W. 
580.  In  that  case  it  Is  said:  "This  con- 
struction (a  several  obligation)  will  often  be 
given  to  contracts  even  where  a  literal  Inter- 
pretation of  the  words  employed  would  seem 
to  impart  a  Joint  obligation" — citing  Ernst  v. 
Bartle,  1  Johns.  Cas.  (N.  T.)  819 ;  Landwerlen 
T.  Wheeler,  IOC  Ind.  523,  6  N.  E.  888;  Frost 
T.  Williams,  2  S.  D.  467,  50  N.  W.  964. 

Directing  our  attention  to  the  parties  and 
the  circumstances  of  the  case,  we  find  the  de- 
fendants almost  wholly  residing  In  the  vici- 
nity in  which  the  Bull  Domingo  mine  is  sit- 
uated. They  are  miners,  farmers,  and  mer- 
chants, dependent  to  some  extent  for  their 
prosperity  upon  th^  working  of  said  mine. 
Many  of  them  owned  respectively  but  a  few 
shares  of  said  stock.  The  defendant  the  Ben- 
edictine Society,  a  religious  corporation,  whol- 
ly diarltable  in  its  nature,  bad  become,  in 
some  way  not  disclosed  by  the  record,  the 
owner  of  576  shares  of  this  stock  out  of  a 
total  of  100,000  Bhares,  and  signed  the  power 
of  attorney.  The  other  defendants,  share- 
holders In  severalty,  or  most  of  them,  signed 
this  same  Instrument  Can  it  properly  be 
contended  that  because  these  signatures  were 
all  upon  one  Instrument,  and  the  pronouns 
"we",  "our,"  and  "us"  were  employed  there- 
in. It  authorized  the  creation,  by  the  attor- 
ney In  fact  therein  designated,  of  a  Joint  lia- 
bility against  all  such  signers  to  pay  a  10 
per  cent,  commission  upon  the  entire  sum 
for  which  the  aggregate  stock  and  property 
of  the  company  was  sold?  We  think  not. 
Davis  T.  Hendrlx,  69  Mo.  App.  444.  Under 
the  circumstances  it  Is  not  reasonable  to  be- 
lieve that  these  defendants,  presumably  of 
unequal  financial  standing,  ever  Intended  to 
become  guarantors  of  each  other,  and  thus, 
perhaps,  put  in  peril,  respectively,  their  en- 
tire fortunes  in  ord^r  to  dispose  of  a  few 
shares  of  mining  stock  owned  in  severalty 
and  of  uncertain  value.  We  think  that  by 
no  fair  construction  can  the  language  used 
be  given  that  effect  It  Is  a  settled  rule  of 
construction  that  every  word  and  phrase  of 
a  contract  must  be  given  its  appropriate 
meaning  and  effect  If  possible.  This  can  be 
done  in  the  present  case,  and  In  no  other 
way,  by  holding  that  the  powers  of  attor- 
ney In  question  were  Instruments  In  sever- 
alty. 

The  claim  that  the  acts  of  Servant  were 
ratified  by  these  defendants  is  not  sustained 


by  the  record,  ttatlficatiofi  must  necessarily 
rest  upon  knowledge  of  the  facts  or  thing  to 
be  ratified,  and  tt  does  not  Appear  In  the  rec- 
ord that  these  defendants,  other  than'  Serv- 
knt,  knew  anything  whatever  of  the  existence 
of  plalntlfF's  claim  for  commission  until  short- 
ly before  this  suit  was  brought  The  only 
claim  on  the  part  of  plaintiff  that  notice  was 
brought  home  to  such  defendants  is  that 
Servant  testified,  in  substance,  that  he  would 
usually,  after  meeting  McCampbell,  get  as 
many  of  the  stockholders  together  as  he  could, 
and  in  a  general  way  tell  them  what  he  was 
doing.  Certainly  such  evidence  Is  wholly 
Insuflldent  to  establish  a  ratification  of  the 
acts  of  Servant  in  agreeing.  If  he  did,  that 
these  defendants  should  Jointly  pay  the  com- 
missions claimed.  "Before  an  Indivldnal  or 
corporation  can  be  held  to  have  ratified  the 
unauthorized  acts  of  his  or  Its  agents,  every 
detail  of  the  transaction  must  have  been 
made  known  to  the  principal."  Beach  on 
Contracts,  {  1006.  The  burden  of  proving 
that  a  principal  ratified  the  unauthorized  act 
of  his  agent  rests  on  the  party  asserting  It, 
and  knowledge  of  the  principal  is  an  essen- 
tial element  of  an  effective  ratification  by 
him  of  the  Tinanthorized  act  of  his  agent 
Field  V.  Small.  17  Colo.  386,  80  Pac.  1034. 

Under  the  views  as  herein  expressed  It 
necessarily  follows  that  the  Judgment  below 
should  be,  and  accordingly  Is,  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 

8TEBLB,  a  J.,  and  MUSSER,  3.,  concur. 


SMITH  et  al.  r.  RALLACK  &  HOWAJSO 

I/UMBER  CO. 

(Supreme  Court  of  Colorado.    Oct  4,  1909.) 

1.  APPEAt  AKD    EBBOS  (i    1010*)— FiNDINO*— 

CoNci:.tmivnn»8. 

A  findiiSK  niBtaiiked  by  snfficlcBt  •vldene* 
will  not  be  diaturbed  on  appeal. 

[Ed.  :Note.— For  other  cases,  Me  Aoseal  and 
Error,  Cent  Dig.  {  3979;  Dec  Wg.  {  lOToTT 

2.  AFPEAt  AND  £!bsob  (i  1009*}— QcxnioNB 

REVTEWABI.E. 

Assigomeata  of  error  raising  the  qnestion  as 
to  the  effect  of  abandooaient  o<  bnilding  coatract 
b^  principal  contractor  on  liens  of  materialmea 
will  not  be  reviewed  where  the  court  below 
held  there  was  no  abandonment. 

[Ed.  Note.— For  other  eatea,  see  Appeal  and 
Error.  Cent  Dig.  |  3970;   Dea  Dig.  |  1009.*I 

Appeal  from  District  Court  City  and  Coun- 
ty of  Denver;   Peter  U.  Palmer,  Judge. 

Action  by  the  Hallack  ft  Howard  Lumber 
Company  against  E.  l^ler  Smith  and  anoth- 
er. From  a  Judgment  for  plaintiff,  defend- 
ants appeal.    Afllrmed. 

Feete  &  Abrahams,  for  appellants.  Bene- 
dict &  Phelps,  for  appellee^ 

CAMPBBLD,  J.  In  the  district  court  the 
decree  established , a  Hen,  under  purmechan- 
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Ics'  Hen  aot<  In'^faTor  of  i)latoti0l)iTWh»'  i«  a^ 
pellee  tiece,  upon  tlM  pn^ierty  «<  dofeiMUmt*, 
wbo  are  apptilanta  hercs,  for  aod  on  aocoont 
^  materials  f umiabed  by  plaintiff  to  Ch«rle8 
X-  TreS,  who  was  the  principal  contractor 
of  tliese  defendants- for  tke  erection  of  two 
taooses  upon  their  premises.  The  defendants 
hare  grouped  their  several  assignments  of 
error,  and  say  that  tli#y  may  be  Feaolved  in- 
to one  oaeatioQ :  "When  an  owner  lias  made 
ti  contract  with,  a  principal .  contractor  for 
the  construction  of  a  bouse  in  accordance 
with  the  lien  statutes  of  this  state  for  a 
certain  price,  has  duly  recorded  ttte  same 
as  required  by  law,  and  has  complied  with 
the  provisions  of  said  lien  laws  ss  to  pay- 
ments provided  by  the  contract,  as  long  as 
the  contractor  is  proceeding  with  the  con- 
stmction,  and,  in  consequence  of  abandon- 
ment committed  by  the  principal  contractor, 
has  completed  said  contract  himself,  and  has 
expended  a  sum  of  money  in  excess  of  the 
contract  price  in  the  erection  of  said  build- 
ing, does  a  lien  exist  in  favor  of  a  material- 
man who  has  furnished  material  at  the  in- 
stance of  the  principal  contractor  before  the 
time  of  said  abandonment  against  the  prop- 
erty affected  by  said  contract?" 

What  the  legal  consequences '.are  In  the 
supposed  case  where  the  principal  contractor 
abandons  the  work  and  the  owners  complete 
'Uie  contract  at  a  cost  in  excess  of  the  con- 
tract price  we  are  not  called  upon  to  say. 
The  decree  was  based  upon  the  court's  find- 
ings in  favor  of  plaintiff  that  the  contractor 
did  not  abandon  the  work  and  the  owners 
did  not  complete  it  One  of  defendants'  as- 
signments of  error  is  that  the  court  so  found, 
but  such  '"'idlngs  are  said  to  be  wrong.  Un- 
der our  well-established  practice,  the  evi- 
dence belni  legally  sufflcieiit  to  sustain  the 
findings,  we  cannot  In  this  review  interfere 
with  them.  It  18*  c*vlous  that  the  questlori 
propounded  by  appellants  is  nOt  liresented  by 
the  record,  and.  If  we  should  determine  It, 
onr  decision  would  be  obiter. 

Perceiving  no  prejudicial  tfrror  In  the  ree- 
brd,  the  Judgment  must  be  affirmed. 

STEELB,  C.  J.,  and  MUSSER,  X,  concur. 


MERGBN  v.  CITY  AND  COUOTT  OP 
DENVER. 

(Supreme  Court  of  Colorado!'    Oct  4,   1909.) 

COHSTETUTIOHAI.  LAW    (I  208*)— BBOULATiQW 
OF   SnNDAT  TBADE— OSDIMANCXS— VaUDITT 

— Class  LiorstATiON. 

Denver  Mun.  Code,  f  12SB,  proridlng  that 
it  shall  be  unlawful  for  any  penon  to  iMep  open 
«r  conduct  any  butcher  shop,  meat  market,  or 
grocery  store,  or  to  expose  or  offer  for  sale  or 
■ell  sny  meats,  fish,  game,  poultry,  groceries, 
or  provisions  on  Sunday,  is  invalid  as  elsas 
lecislation. 

[Ed.  Note.— For  other  oases,  see  Conatitution- 
Sl  Law,  Cent.  Dig.  {  660;   Dec.  Dig.  i  208.*] 


Ed  Benck '  Errot  to  Ooanty  OBort,  City 
and  County  of  Denver;  John  B.  Dizoiv 
Jndge. 

Ll  B.  Mergen  was  convicted  of  vlolatintf 
an  ovdlaance  of  the  City  and  County  of  Den^ 
ver  prohibiting  the  Iceeplng  opoi  of  batcher 
shops  and  the  sale  of  meats,  etc.,  on  Sunday, 
and  he.  brings  error.  Beversed  and  r»' 
manded. 

Halsted  Ii.  Bitter,  for  plalntifl  In  error. 
Henry  A.  Llndsley,  Thos.  B.  Woodrow,  and 
O.  Q.  Blcbmond,  for  defendant  in  error. 

MUSSBB,  J.  Plalntifl  in  error  was  co»> 
victed  of  violating  section  1256  of  the  Mn^ 
nidpal  Code  of  the  City  and  County  of  DesH 
ver.  The  section  Is  as  follows!  "It  shall 
be  unlawful  for  any  person,  firm  or  corpo^ 
ration  to  keep  open  or  conduct  any  batcher 
shop,  meat  market  or  grocery  stwe,  or  to 
expose  or  offer  for  Bale^  or  sell  any  meats/ 
flah,  game,  pooltry,  groeeries  or  provlsioae 
on  Uie  first  day  of  the  wedc  commonly  called 
Sunday." 

It  does  not  appear  that  the  section,  as  fram- 
ed, will  promote  the  peace,  welfare,  health,  or 
other  ends  for  the  promotion  of  which  the 
polloe  power  of  the  city  may  be  exercised. 
Upon  the  authority  of  D«iver  t.  Bach,  26 
Colo.  630,  68  Pac.  10S9,  46  L.  B.  A.  848,  and 
for  the  reasons  there  given,  the  section  ot 
the  Municipal  Code  under  whidh  plaintiff  in 
error  was  convicted  is  invalid.  The  Judg- 
ment will  therefore  be  revened,  and  'ibB 
cause  remanded,  with  instructiima  to  dismiss 
the  complaint. 

Reversed  and  remanded.  All  the  Justices 
concurring. 


WALSH  V.  WELSH. 
(Supreme  Court  of  Colorado.     Oct  4,  1909.) 

1.  Ldoxaxior  or  Aonoirs  (|  6S*)  —  On-  Aor 

COVHT— AOOBUAIm 

Limitations  begin  to  mn  against  an  acconat 
from  the  date  of  the  last  item. 

[Ed.  Note.— For  other  cases,  see' Umitatlon  of 
Actions,  Cent  Dig.  t  285;  Dec  Dig.  |  63.*]. 

2.  Jusnoxs  ov  XHx  Psaok  fl|  174*)— Appbaxj 
— Pi.EADnfo^Bii.1,  o»  PABnom.ABS.>' 

The  Code  provision  penalising  a  party  foi^ 
falling  to  fumisb  a  bill  of  partieulais  does  not 
apply  to  trials  In  the  coadty  court  oa  apiMalii 
from  justices  of  the  peace.  , 

[Ed.  Note.— For  other  cases,  aes  Justices  '.ot 
the  Peace.  Cent  Dig.  il  665-668;  Dec.  Dig.! 
174.*] 

Appeal  from  Teller  County  Court;  I1ionit> 
ton  H.  Thomas,  Judge. 

Action  by  Thomas  Welsh  against  J.  K. 
Walsh.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Fred  L.  Shaw  and  T.  H.  Miller,  for  apitet- 
lent 
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6TEELB,  C.  7.  In  the  Justice  court  fuAg- 
ment  was  rendered  against  the  defendant, 
appellant  here,  In  the  sum  of  $200.  The  de- 
fendant appealed  to  the  county  court,  where, 
before  the  trial,  he  demanded  of  plaintiff  a 
bill  of  partlcnlars.  Upon  the  trial  defendant 
objected  to  platntlflT  giving  evidence  concern- 
ing the  account  sued  upon  because  a  bill  of 
particulars  had  not  been  furnished.  The 
court  overruled  the  objection,  and  permitted 
the  plalntifF  to  testify.  The  Judgment  went 
against  the  defendant  In  the  county  court, 
from  which  he  appealed. 

There  Is  no  merit  In  the  cause  as  presented 
to  OB.  It  is  dalmed  that  a  part  of  the  ac- 
count sued  upon  accrued  more  than  six  years 
before  the  bringing  of  the  suit  The  statute 
begins  running  from  the  last  Item  of  an  ac- 
count. 

It  is  also  claimed  that  the  court  should 
have  sustained  the  objection  to  plaintiff  tes- 
tifying because  he  failed  to  furnish  a  bill  of 
particulars.  The  Code  provision  penalizing 
the  party  for  falling  to  furnish  a  bill  of  par- 
ticulars does  not  apply  to  trials  In  the  coun- 
ty court  on  appeal  from  justices  of  the  peace. 
The  case  of  De  Lappe  ▼.  Sullivan,  7  Colo.  182, 
2  Pac.  926,  is  not  controlling.  The  opinion 
in  that  case  was  announced  when  the  Code 
applied  to  proceedings  before  Justices  of  the 
peace.  Ilnghes  v.  Fisher,  10  Colo.  383,  15 
Pac.  702.  The  Judgment  Is  affirmed.  '  ' 
'  Judgment  affirmed. 

QABBERI  and  HILL,  JJ.,  concur. 


CLAKKSON  T.  SHANKS. 
(Supreme  Court  of.  Colorado.     Oct.  4,   1909.) 
New  Tbiax  (J  157*)— Motion— Right  to  Ab- 
euE. 

Where,  on  the  coming  In  of  a  referee's  re- 
port recommending  a  form  of  decree  for  plain- 
vtt,  defendant  filed  a  motion  to  vacate  the  re- 
port and  referee's  findings  and  for  a  new  trial, 
and  it  appeared  from  the  bill  of  exceptions  that 
several  days  would  be  required  to  examine  the 
Scport  and  intelligently  pass  on  the  objections 
made  and  the  exceptions  taken,  the  court  erred 
in  deoUning  to,  bear  defendant's  counsel  in  sap- 
port  of  their  motion  to  vacate  and  {or  a  new 
trial  because  the  judge's  term  of  office  was  about 
tO'espirSr-and  it  was  impracticable  to  bear  cout>- 
sel  and  to  overrule  the  exceptions  and  deny  tbe 
motion  on  .the  same  day  the  report  waa  filed. 
'  ('Ed.  Note.— -For  other  cases,  see  New  Trial, 
Cfent,  Dig.  >  317  ;    Dec.  Dig.  i  157.*] 

Appeal  from  District  Court,  Phillips  Coun- 
tjr;  B.  E!  Armour,  Judge. 

Action  by  William  W.  Shanks  against 
David  Clarkson.  Judgment  for  plaintiff  on 
ft  referee's  report,  and  defendant  appeals. 
Reversed  and  remanded. 

August  Muntziug  and  Egbert  More,  for 
appellant. 

-  HILL,  J.     This  cause  was  referred  to  a 

referee  to  report  to  the  court  his  findings 


of  fact  Kiid  eonduslont  of  law  for  the 
court's  approval.  The  referee  filed  his  le- 
ix>rt  January  8,  1907.  On  the  same  day  Oie 
defendant  against  whom  the  referee  had 
rendered  judgment  In  the  sum  of  $2,842.45, 
filed  his  motion  to  vacate  the  report  and 
findings  of  the  referee  and  for  a  new  trial, 
setting  forth  as  grounds  therefor  that  the 
award  of  damages  was  excessive,  that  the 
evidence  was  Insnfflclent  to  support  tbe 
findings,  and  that  error  in  law  had  been 
committed  by  the  referee.  The  rulings  of 
the  court  thereon  appear  In  the  bill  of  ex- 
ceptions as  part  of  the  proceedings  of  Jan- 
uary 8,  1907,  as  follows:  "Whereas,  the 
referee,  W.  G.  Holland,  Esq.,  regularly  ap- 
pointed and  qnallfled,  in  this  Case  has  here- 
tofore filed  his  report  and  recommended 
therein  a  form  of  decree  for  approval  by 
the  court  which,  together  with  the  evidence 
taken  at  tiie  hearing  before  saM  referee, 
have  been  read  and  considered  by  the  court, 
and,  whereas,  a  motion  for  a  new  trial  has 
been  filed  In  the  case;  and,  whereas,  the 
term  of  the  present  judge  of  said  court  Is 
about  to  expire  and  no  opporttmlty  can  be 
given  for  argument  upon  said  motion  for 
new  trial;  and.  whereas,  upon  examination 
the  court  Is  of  the  opinion  that  the  motion 
should  be  overruled:  Therefore,  It  Is  order- 
ed that  the  said  motion  for  a  new  trial  be, 
and  It  hereby  is.  overruled,  without  argu- 
ment. It  being  Impracticable  to  hear  counsel 
on  the  same." 

The  bill  of  exceptions  contains  the  testi- 
mony before  the  referee.  It  would  require 
several. days  to  carefully  examine  the  report, 
and  intelligently  pass  upon  the  objections 
made  and  the  exceptions  taken.  On  the  very 
day  the  report  was  filed  the  cour£  appr-ved 
the  same.  He  declined  to  hear  counsel  In 
aupport  of  their  motion  to  vacate  the  re- 
port and  for  a  new  trial,  for  the  reason,  as 
stated  in  the  record,  that  because  his  term 
of  ofllce  was  about  to  expire,  it  waa  im- 
practicable 4»  hear  them.  Xhls,  we  think. 
was  error.  The  fact  that  his  term  of  office 
was  about  to  expire  Is  no  reason  why  this 
right  should  have,  been  denied  them.  The 
evidence  was  in  wrlt^g.  '  It  had  not  been 
taken  in  the  presence  of  the  trial  Judge,  and 
his  successor  was  In  as  good  a  position  to 
consider  and  pass  upon  it  as  ne  was.  Coun- 
sel are  entitled  to  a  reasonable  time  within 
which  to  present  argi)ments  In  support  of  a 
motion  for  a  new  trial.  The  court  declined 
to  hear  them,  and  for  this  reason  the  Judg- 
ment Is  reversed.  The  cause  will  be  re- 
manded, with  directions  that  counsel  be  al- 
lowed to  be  heard  upon  the  motion  to  va- 
cate the  report  of  the  referee  and  for  a 
new  trial. 

Judgment  reversed. 

STEELE,  'C  J.,  and  GABBERT,  J.,  concur. 
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SMITH  T.  TABB. 
(Sopmn*  Court  of  C3oloTadOk    Oct.  4, 1809.) 

L  COMIUBOB  (H  8,   63*)  —  IRTSBSTATI  COM- 

lUKCB— PowEB  or  Stats  to  Tax. 

Conat.  U.  S.  art  1,  I  8,  glvinff  Confieas 
power  to  regulate  commeroe  amonc  the  Mveral 
•tatea,  etc,  and  eeetion  10,  forbiddTnc  anj  Mate 
withont  the  consent  of  CongreM  to  lay  Any 
imposta  or  duties  on  imports  or  exports  except 
what  may  be  absolutely  necessary  for  execnting 
Its  inspection  laws,  gives  Congress  the  sole 
power  to  regulate  commerce  among  the  several 
states,  and  hence  interstate  commerce  cannot  be 
taxed  by  the  state. 

[EiA.  Note.— For  other  eases,  see  Commerce, 
Cent  Dig.  U  5.  lOS-122;  Dec.  Dig.  U  8,  68.*] 

I.  OOTJSIB   (I   97*)— UlfTrCD    8TATB8   BtTPBm 
COUBT— DECI8I0R8  CONCLUBIVC  OH   STATV. 

The  decisions  of  the  Supreme  Conrt  of  the 
United  States  are  conclusive  upon  the  state 
courts  and  Leglslattires  as  to  the  conatmctlon  of 
tke  federal  ConstitutioiL 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  329-334;    Dec.  Dig.  I  97.*] 

8.  8tatot«8  a  184*)  —  CoHsTBUCTioH— Nax- 

tlBAI.    AND    BKASORABLK    EFFECT. 

In  whatever  language  a  statute  may  be 
fimmed,  Ms  purpose  and  coastltntionality  must 
be  determined  by  its  natural  and  reasonable 
effect 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  I  262i   Dec.  Dig.  |  184.*] 

4.  Taxation  (I  4*)— Occxjpatiok  TAX—Ijiia- 

TATION  ON  POWtB  OF  STATK. 

While  the  power  to  collect  taxes  on  prop- 
erty and  to  requite  a  iioease  on  business  rests 
in  the  state,  It  must  be  exercised  so  as  not 
to  violate  the  federal  Constitution. 

lEid.   Note. — For  other   cases,   see  Tucatlon, 
Cent  Dig.  H  8-14;   Dec  Dig.  1  4.*] 

&  OomfCBCB  (I  68*)  —  Taxing  ImmnAn 

OommoK. 

Laws  190S,  p.  274,  c  114,  bdng  an  act  to 
prerent  and  punish  fraud  in  sales  of  manufac- 
tured goods  by  itinerant  vendors,  provides  (sec- 
tion 8  [page  Z7S])  that  on*  engand  la  the  bosi- 
neaa  of  an  itinerant  vendor  shall  M  licensed,  ex- 
cept as  otherwise  provided.  Section  1  defines  the 
term  "itineiant  vendor"  to  Include  any  person 
who  engages  in  aitlier  a  temporary  or  truisi«it 
bodnasa  in  the  state,  selling  mannfactwed  goads; 
and  aectioB  2  exempts  commercial  travelers  or 
uerebanta  selling  in  the  usual  course  of  bnsiness. 
EOi,  that  the  a<it  is  violalfvfe  of  Const  V.  8. 
art  1,  i  8,  giving  Congrass  power  to  regniate 
conunerce  among  the  states. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {f  107-109;  Dec.  Dig.  |  68.*] 

&  CONSnTUTIONAI,   Law    (|   230*)  —  Bquai. 
Pbotcction  or  Tins  Laws. 

Const  U.  Sw  Amend.  14,  proridhig  that  no 
■tate  shall  dear  to  any  person  within  its  Ja- 
riadiction  the  equal  protection  of  the  laws,  con- 
templates that  no  person  or  class  of  pefsons 
■hall  be  denied  tb*  same  pruteetion  of  the  laws 
enjoyed  by  other  persona  or  other  classes  in'  the 
same  placw  and  in  like  circumstancea,  and  under 
tlie  provision  no  impediment  can  be  Imposed  to 
the  ponuita  of  any  one,  ezcM>t  as  applied  to  the 
sane  puanlta  to  others  nnder  like  eircumstan- 
oest  and  no  greater  burdens  shall  be  laid  upon 
one  than  are  laid  upon  otbers  In  the  same  call- 
ing and  condition,  and  hence  Laws  1905.  p.  274, 
e.  114,  requiring  itinerant  vendors  to  be  licensed, 
in  azenptlng  conunetcial  tiavekrs  or  agents  sell- 
ing to  mercnanta  in  the  usual  course  of  busi- 
ness provides  an  unreasonable  classification,  and 
hnposes   a  burden  upon   one   itinerant  vendor 


from  which  another  is  exenipt,  aad  rlolatas  the 
constitutional  provMoa. 

[Ed.  Note. — For  other  eases,  see  Constltunoor 
al  Law.  Cent  Dig.  |  687 ;   Dec.  Dig.  |  230^*] 

7.  CoNSTmmoNAi.  Law  (|  207*)— PBiTn.Boni 

AND  IiafUNITIEB. 

The  act  violates  Const.  U.  8.  art  4,  I  2, 

Broviding  that  the  citizens  of  each  state  shall 
i  entitled  to  all  privileges  and  immunities  of 
ritizens  of  the  several  states,  since  it  inhibits 
the  citizens  of  another  state,  who  have  no  per- 
manent place  of  business  in  Colorado,  from  sell- 
ing manufactured  articles  to  consumers  in  the 
state,  except  on  payment  of  a  license  fee,  if  he 
secures  customers  in  a  manner  which  would 
malce  him  an  itinerant  vendor,  as  defined  by  the 
act,  while  a  citisen  of  the  state  with  a  perma- 
nent place  of  business  therein  is  exempted  from 
Its  operation. 

[E:d.  NotOk— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  U  625-648;  Dec  Dig.  | 
207.*] 

8.  Conbtitdtionax  Law  (|  81*)— Poliox  Pow- 
XB  op  Statb— Scope. 

The  police  power  of  a  state  cannot  tran- 
scend the  Constitution,  and  cannot  be  exer- 
cised so  as  to  work  a  practical  abrogation  of 
its  provisions,  and,  while  it  is  the  province  of 
the  Legislature  to  determine  in  what  instances 
the  police  power  of  the  state  may  be  exercised, 
it  is  the  province  of  courts  to  determine  wheth- 
er or  not  an  act  baaed  upon  ''he  assumption  of 
such  power,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Lew,  Cent  Dig.  {  148;   Dec  Dig.  |  81.*1 

0.  Constitutional  Law  (|  81*)— Policx  Pow- 

CB  or  Statb— Scopc. 

To  sustain  legislation  as  a  police  measure, 
it  must  appear  as  a  general  rule,  that  it  tends 
in  a  measure  to  protect  the  public  from  some 
manifest  eviL 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  i  148;   Dec  Dig.  {  81.*] 

10.  laCKNSBS  (I  7*)  —  Rkoulation— UNirOBH- 
RT  or  Laws— CtASSincATioR. 

Classification  of  subject-matter  adopted  for 
purposes  of  legislative  regulation  must  rest  up- 
on some  difiference,  which  oears  a  reasonable  and 
just  relation  to  the  act  in  respect  to  which  the 
dassification  la  proposed,  and  cannot  be  made  ar- 
bitrarily'and  without  any  such  basis,  and  Laws 
1906.  n.  274,  c  114,  requirihg  a  license  from 
persons  not  maintaining  a  permanent  place  of 
bnsiness  within  tlie  state,  who  travel  about  sell- 
ing goods  to  consumers,  and  not  requiring  anck 
a  license  from  persons  so  selling  who  nave  a 
permanent  place  of  bnsiness  within  the  state, 
or  who  sell  to  merchants  in  the  usual  course 
of  business,  if  its  purpose  Is  to  prevent  fraud, 
provides  an  unnsua)  and  unreasonable  classinca- 
tloo,  and  is  void. 

'    (EJd.    Note. — For  other   cases,    see    Licenses, 
Cent  Dig:  M  7-19:    Dec  Dig.  I  %.•] 

En  Banc  Error  to  District  Court,  Huer- 
fano Copnty;  Henry  Hunter,  Judge. 

Habeas  corpus  by  Ira  O.  Smith  against  J. 
B.  Farr.  Judgment  reman^liig  petitioner  to 
custody,  and  he  brings  error.  Reversed  and 
reminded,  with  directions. 

The  qveatton  itreaented  is  the  constltatloa- 
allty  of  the  itinerant  ▼endors'  act  (Seas.  Laws 
1901V,  p.  274  at  seq.,  c  114;  Rev.  St  1908,  | 
3063  «t  seq.).  The  titie  of  the  act  is  as  fol- 
lows: "An  act  to  inrevent  and  punish  fraad 
in  sales  of  snannfactured  goods,  wares  and 
mendiaiidise  by  'ittaeraAt  vendors,'  and  to 
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regrilafesuctf  Bales." 'Inie  follawlng^re  theJ 
sections  of,  tb^  act  Invpjye^:  , 

•'Scftjon  1.  .,1116  tex'iij  .'itinerant  .veiidoiv'; 
for.  the.  purijoses.  of  tlila  act,,  shall  meau  iind 
include  any  person!  eitlier  princiuul  or  ag^u't, 
'<vho  engae<«  In  eltlier  a  temiwrury  or  tran- 
sient business,  in  this  state,  cither  in  one  lo- 
cality or  in  traveling  about  the  oouutry,  or 
from  place  to  place,  selling  manufactured 
goods,  wares  or  merchandise,  and  it  shall  in- 
clude peddlers  and,  hawkers,  and  also  those 
who,  for  the  purpose  of  carrying  on  their 
temporary  or  transient'  business,  hire,  lease 
or  occupy  a  biillding,  structuref,  tent,  car, 
boat,  vehicle,  store-room  or  place  of  any  kind 
for  the  exUbitiQa  or  sale- of  any  manufactur- 
ed goods,  wares  or  merehandisd.     '  ■ 

"Sec.  2.  The  provisions  of  this  act  shall  not 
apply  to  comdierclal  traVeaers  or  agents  Sell- 
ing to  mercbj^nts  in  the  usual  course  of  bust' 
nees,  and  iJiey  shaU  not  apply  to  tbe  sale  of 
goods,  wares  or  inerchandlse  in  original  paclc- 
ages  from  other  states  as  permitted  by  the 
laws  of  the  United  .States  applicable  to  in- 
terstate commerce  between  the  states;  and 
provided  further,  that  the  provisions  of  this 
act  shall  not  apply  to  the 'sale  of  books,  pa- 
I>ers  or  scliool  supplies,  garden  truck  or  farm 
produce. 

"Sec.  3.  Except  as  permitted  by  the  preced- 
.  ing  section  of  this  act,  it  shall'  not  be  lawful 
for  any  person  to  be  engaged  in  any  mannfer 
In  the  business  of  an  "itinerant  vendor"  as 
defined  by  section  1  of  this  act,  unless  such 
person  shall  be  duty  ltc«inaed  so  to  do  under 
tl3.e  {provisions  of  this  act."  ... 

Section  4 .  provides  tbat  the  county  clerk 
and  recorder  shall  grant  a  license  to  any  per- 
son making  due  application  therefor  to  en- 
gage in  the  business,  of  an  itinerant  vendor, 
-and  prescribes  the  steps  the  applicant  most 
take  to  secure  ^ch  license. 
.  By  section  5  a  graduated  scale  of  license 
fees  is  provided,  ranging  from  $6  to  $250,  and 
regulated  according  to  the  manner  the  vendor 
travelain.the  gouuty  in  which  be  engages  In 
business.  This  section  further  ipcovides  a 
license  fee  as'  follows:  "For  each  itinerant 
vendor  doing  business  in  any  building,  struc- 
.ture,  tent,  etc.,  two. hundred, and  fifty  dollars; 
and  for. each,  assistant. to  anyi  itinerant, ven- 
dor in  any  cpunty,  there  shall  be  paid  the 
sum  of  twenty-five  dollars."  • 

,   py  section  6  the  tferm  of  the  license  is  fixed 
at  one  year. 

By  section  12  it  Is  provided:  "Every  itin- 
erant vendor  who  sells  or  exposes  for  sale,, 
either  at  public  or  private  sale,  in'  any  coxm- 
ty  In  this  stAte,  any:  mannfactared  goods,- 
wares  or  merchandise/  without,  first  having 
l)rocured  a  Ueebae  from  Ute  countT'  in  wlilcb 
ha  sells,  or  exposes  for  sale  such  manufac- 
iturcfl  goods,  wares 'or.mercbandlae,' as -pro- 
Tided  f«r  In  this  aot  •  •  *  shall  be  pun- 
ishM  b^  fine  of  not  less  tban  flO  and  not 
more  than  $100,  or  by  imprisonment  in  the 
countjr' Jail  for  a  period  of  not  less  than  10 


Or  more  than  90  days,,  or, by  .bote  sucli  fine 
and  imjirisonnient."  ■'''  ■  ' 
■  By  ■  section  1«  of  tlie  aet  jih-lSdlctlon'  is 
conferred  upon  justices  of  the  peace  to  heir 
and  determine  all  criminal  proceedings  aris- 
Ijig  under  the  act.  ,    .,  . 

Plaintiff  in  error  was  arrested  on  a  war- 
rant issued  by  a  Justice,  of  the  peace  of  Huer- 
fano conuty  for  a  violation  of  the  provisions 
of  the  net  and  takoi  into  custody  by  the  sher- 
iff. He  thereupon  applied  to  the  district 
court  for  a  writ  of  babeas  corpus,  .fvhicb  was 
granted.:  At  tbe  bearing  tbe  only  question 
raised  was  the  constitutionality  of  the  act  lb 
question,  a»  presented  iiy  tbe  following  agreed 
statement  of  facts:  "Tbe  petitioner,  Ira'  O. 
Smith,  is  a  citizen  and  resident  of  the  sta^ 
of  Washington,  and  is  a  commercial  traveler 
employed  as  a  salesman  on  a  salary,  and  not 
a  comAilBsion,  by  the  Spauidlng  Manufactur- 
ing Company,  whose  factory  and  principal 
place  6t  tmsiness  is  situated  in  Grinnell,  Pow- 
eshiek county,  Iowa,  said  Spaiildlng  Manu- 
facturing Company  being  a  coiwrtDersbip,  all 
tbe  members  of  wlilcb  are  citiseiiB  and  resi- 
dents of  the  state  of  Iowa;  tbat  while  acting 
ad  such  agent  and  salesman,  and  In  no  otb^ 
capacity,  said  Ira  0.  Smith  did  on  or  about 
June  27,  1907,  sell  and  deUver  a  buggy,  or 
veblcle  to  J.  T.  Hudson,  la  Huerfano  county, 
Colo.,  and  received  a  constderatlon  therefor; 
tbat'BUCh  vehicle  was  the  property  of  said 
Spaul)Ung  Manufacturing  Company,  of  Grin- 
nell, Iowa,  and  was  sold  excliBlvely  for  and 
on  belialf  of  said  Sj2.a^lding  Manufficturlng 
Company;  that  such  vehicle  was  sent  by  said 
Spanldlnj;  Manufacturing  Company  from  its 
factory  In  Grinnell,  Iowa,  to  the  state  of  Col- 
orado for  the  purpose  of  being  sold,  and  for 
no  other  purpose;  tbat  such  vehicle  was  not 
out  of  tbe  possession  of  the  ^Spauidlng  Manil- 
facturing.  Company  or  its  agents  from  tlte 
time  of  its  receipt  by  tbem  within  tbe  state 
of  Colorado,  until  tfae.sama  was  sold  as'  afor^ 
said;  that  such  pocctaajaec,  J.  T.  Hudson,  whs 
and  Is  not  a  mAchant,  bat  was  and  iS  a 
farmer,  wbo_  purchased  such  vehicle  for  bta 
own'  u^e ;  tbat  neither  tbe  said  Ira  O.^  Sndtb 
nor  said  Spauidlng  Manufacturing  Company 
has  a  fixed  or  permanent,  place  of  business 
witblB  tbe  state  of  Golorade."  .  It  was  fur- 
ther stipulated  that  petitioner  bad  not  im- 
plied with  the  terms  of  the  Itinerant  vendors' 
act,  and  did  not  have  a  license  as  tbecehy  n- 
quired. 

The  district  court  held  the  act  valid,  and 
remanded  tbe  petitioner  to  tbe  custody  6t  tbe 
slierifr,  and  tbe  former  has  brought  tbat 
Judgment  to  this  court  for  review. 

J.  C.  Halm,  Arthur  C  I^ron,  Chas.  H. 
Haines,  and  Haines  &.  Kelly,  for  plaintiff  In 
error.  Wm.  H.  Dickson,  Atty.  Gen.,  S.  H. 
Thompson,  Jr.,  Asst  Atty.  Gen.,  Jolin  T. 
Harnett,  Atty.  Gen,,  and  James  M.  Brlnson, 
Deputy  Atty.  Gen.,  for  defendant  In  error. 
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above)..  Two  proposltlpng  advanced  by  coun- 
sel for  plaintiff  In  error  in  support  of  ttaeir 
contention  tbat  tbe  statute  In  question  Is 
unconatitutioiiialwiUbeconsidNed:  ^1)  That 
It  nudertakes  to  regulate  or  impose  a  burden 
on  Interstate  commerce;  (2)  tliat  It  Is  dis- 
criminatory. 

1.  Prerlous  to  the  ^idoptlon  of  tbe  federal 
Constitutldn, .  the  Articles  of  Oonfedecatlon 
allowed  too  mucli  sovereign  power  to  be  ex- 
ercised by  the  .states,  and  too  little  by  Con- 
gress. EUich  state  was  Independent  of  tlie 
other,  free  ta  legislate  with  respect  to  Its 
own  affairs  as- it  saw  fit,  and  pursue  that 
coarse  which  Its  'own  Belfish  aims  inspired. 
As  might  have  been  expected,  the  states  wer^ 
regulating  'commerce  as  between  each  other 
by  legislation,  the  purpose  Of  which  was  to 
give  tbe  citizens  and  products  of  the  states 
passing  such  laws  an  advantage  over  tbe 
citizens  and  products  of  every  other.  This 
condttion  of  alEalTS  was  largely  responsible 
for  tlw  calMiv  of  the  convention  to  revise 
the  Articles  of  Confederation.  Speaking  on 
this  BObJect,  and  tbe<  necessity  of  tbe  control 
of  Interstate  commerce  by  Congress,  Chief 
Jnstlce  Marshall,  in  one  of  the  early  cases 
Involving  the  power  of  the  states  to  regulate 
Interstate  commerce,  said :  "It  may  be 
doubted  whether  any  of  the  evils  proceeding 
from  the  feebleness  of  the  federal  govem- 
mmt  contributed  more  to  that  great  revolu- 
tion which  Introduced  the  present  system 
than  the  deep  and  general  conviction  that 
commerce  ought  tO'  be  regulated  by  Congress. 
It  is  net,  therefore,  a  matter  of  surprise  that 
the  grant  shall  be  as  «xtenslve  as  the  mis- 
chief, and  tAonld  comprehend  all  foreign 
cMimerce  and  aU  commerce  among  the 
states.  To  construe  the  power  so  as  to  im- 
pair Its  efficacy  would  tend  to  defeat  an 
object  In  the  attainment  of  whteh  the' Amer- 
ican public  to6k — and  justly  took — that 
strong'  interest'  whi^  arose  from  a  full  doa- 
viction  of  Its  necessity."  Brown  v.  Mdv,  12 
Wheat  436,  e  L.  Bd.  e7&  Profiting  by  ex- 
I>erience,  and  perceiving  the  necessity  for 
the  control  of  interstate  commerce  by  the 
nattonal  Ooogress,  there  was  incoiporated  in- 
to the  federal  Conatltutloa  these  plain  and 
comprehensive  provisioma:  Oongress  shall 
bavv  pttwer  "to.  regulate  commerce  with  for- 
eign nations,  and  aaiong  tbe  several  states, 
and  witb.tbe  Indian  tribes."  Article  1,  i  & 
**No  state  shall,  without  the  consent  of  Con- 
gress, lay  any  imposts  or  duties  on  Impoorts 
or  expofts,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  la'wa." 
Article  1,  §  10.  '  Under  these  pcovlBlons  it 
has  been  umiiversaUy  held  that  tlie  Constitu- 
tion of  the  United  States  confers  upon  Con- 
gress the  sole  powetr  to.  regulate 'commerce 
among  the  several  states.  Ht^'kard  v.  Aiior- 
gan,.  185  II.  H.  £7,  .22  Sup.  Ct.  676,  46  L.  Ed. 
786;  Caldwell  v.  K.  C.  187  U.  S.  632.  28 
Sup.  Ct  220,47  L.  CcLi^iSU;.  Leloup  v.  Port 


o£  Mobile,  127  V.  B.  MO,  8.  fiup.  <^.:  1883,  32 
L.  »d.  8U ;  Sallroad.  Ca  v..  Husen,  95  U. 
S.  465,  24  li.  Kd.  627;  Brown  v.  Md.,  supra  ( 
Robblus  V.  Shelby  Qo.  Taxing  District,  12&  U. 
S.  488,  7  Sup.  Ct  692)  30  L.  Bd.  694 ;  Bren- 
nan  v.  TitusvlUe,  16^  U.  S.  289.  14  Sup.  Gt 
829,  38.  I/.  .Sd.  719;:  Korfolli:  &  Western 
By.  COw  v.  Sims,  191  U.  S.  441,  24  Sup.  Ct- 
131,  48  L.  Bd.'  294;  In  re  Spala-  (0.  a)  47. 
Fed.  208.  14  h,  B.  A.  97;  la  re  Nichols  (C. 
C.)  48  Fed.  164;  Bx  parte  Loeb  (O.  0.)  72 
Fed.  657;  Lyng  v.  MIcbigaa,  185  U.  S.  161.. 
10  .Sup.  Ct  725,  84  L.  Bd.  150;  Asher  v. 
Texas,  128  U.;Sv  129,  9  Sup.  Gt  1,  33  L.  Ed. 
368;.  rrepeh  v.  State,  42.  Tex.  Cr.  R.  222, 
68  S.  W.  1016,  6a  ii.  R.  A.  leO;  State  v. 
Wlllingham,  »  Wyo.  290,  62  Pac.  797.  62  U 
R.  A.  198,  87  Am.  St.  Bep.  946;  Ames  v. 
People,  25  Colo.r.608,  65'  Pac.  725;  Ouy  v.. 
Baltimore,  100  U.  S.  434,  25  L.  Ed.  743; 
Webber  v.  Va.,  lOB  U.  8.  344,  26  U  Bd.  666;. 
Commonwealth  v.  Caldwell,  100  Bftass.  365, 
76  N.  B.  966,  ia2  Am.  St  Bep.  334; .  Welton 
y.  State  of  MlBSoarl,  91  U.  8.  .276,  28  L.  Bd. 
347.  .  It  follows,  therefore,  that  Interstate 
coounerce  cannot  be  taxad  by-  a  state ;  or, 
aa  succinctly  stated  In  BobMns  v.  Shdby  Co. 
Taxing  District  aaprB :  "In  a  word,  it  may 
be  said  that  In  the  matter  of  intentate  com- 
merce the  United  State*  ore  but  one  country, 
and  are  and  mtut  be  subject  to  <ne  system 
of  regulations,  and  not  to  a  multitude  of 
systema" 

Notwitbatandlng  the  conBtltotional  provi- 
sions mentioned  and  the  decisions  of  tlie  Su- 
preme Court,  of  the  United  States,  which  ar» 
coQdnslve  upon,  .the  state'  courts  and  state 
Legifllatarea  «n.  tbe.  construction  of  the  fed- 
eral Constltutian,  the.reports  teem  with  eas- 
es arising  oader  state  iawfi  by  which,  under 
some  guise,  attempts  have  been  made  to 
evade  tbe  consUtational  pcovMom  referred  to. 
Perhaps  thltf  la  due  to  the  fact  that  the 
natural  Inclination  «f  ra  state  is  to  protect . 
its  own  GitlzeiBS  avd  preduetgi  te  the  disad- 
vantage of'  the  citizeua  and  products  of  oth- 
er states,. but  which,  if  not  Inhibited,  would 
reduce  us  to  rival  and  jealous  sovereig^tUes ' 
indulging  in  retaliatory  legislation^  in. so  far. 
as  coouueccq  between  each  other  was  In- 
volved. Or  it  may  be  due  to  the  fact  that 
the  dividing  line  between  what  constitutes 
lutra  aud  inter  state  commerce  is  o^en  i^ad- 
owy  aud  dlifflcult  to  determine.  Were  it  not . 
for  the  constitutional  provisions  under  iCon> 
slderation.  or  others  of  like  Imtxwt,  U  would 
unquestionably  come  to  pass  that  tbe  states 
would  assume  and  maintain  towards  each 
other  with  respect  to  interstate  commerce 
the  attitude, of  foreign  and  independent  sov- 
ereigutiea  or  adopt  tbe  policy  of  reciprocity 
in  the  matter  of  legislation  ou  this  im- 
portant subject  at^.  Instead  of  being  in- 
tegral parts  oL  a  .harmonious  whole,  would 
be  rival  soveceicmties  to  such  an  extent  that 
antagonisms  of  a  most  serious  nature  would 
usdovbtediy-  ari^e.  .SfttljMl,  as  It  is,  that  the 
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states  have  no  power  to  regidate  Intentate 
commerce,  the  question  InToIved  is  whether 
or  not  the  statute  under  consideration  vio- 
lates the  federal  constitutional  provlstons  on 
that  subject  In  whatever  language  a  stat- 
ute may  be  framed,  Its  purpose  and  its  con- 
stitutional validity  must  be  determined  by  its 
natural  and  reasonable  effect.  Henderson 
V.  Mayor  of  N.  Y.,  92  U.  S.  259,  23  L.  Ed. 
543.  The  express  language  employed,  or  the 
absence  of  express  provisions,  while  impor- 
tant to  consider  in  construing  a  statute,  are 
not  conclusive.  The  Itinerant  vendors'  act 
defines  the  term  "itinerant  vendor"  as  any 
person,  either  as  principal  or  agent,  who  en- 
gages in  a  temporary  or  transient  business 
in  this  state,  either  in  one  locality  or  In  trav- 
eling about  the  country,  or  from  place  to 
place,  selling  manufactured  goods,  wares, 
or  merchandise,  except  to  merchants  in  the 
usual  course  of  business.  It  is  at  once  ap- 
parent from  this  definition  that  it  is  a  tem- 
porary or  transient  business  which  the  stat- 
ute covers,  and  that  it  does  not  embrace  a 
business  conducted  from  a  permanent  store 
or  manufactory  in  the  state,  for  the  obvious 
reason  that  a  business  conducted  from  such 
an  establishment  would  be  neither  temporary 
nor  transient,  even  though  the  person  carry- 
ing It  on  made  sales  of  merchandise  or  arti- 
cles manufactured  by  traveling  about  the 
country  or  hired  a  building  temporarily  from 
which  to  sell  the  articles  he  was  engaged  in 
selling  or  manufacturing.  Under  the  statute, 
then,  a  person  permanently  engaged  In  the 
taanufaictiire  of  buggies  In  this  state  would 
be  exempt  from  its  operation.  '  He  could 
travel  about  the  state  and  sell  such  vehicles 
direct  to  those  purchasing  for  thetr  own 
use  without  paying  the  license  provided  or 
iBCurrlng  any  penalties  for  seeking  and  ob- 
taining customers  in  this  way,  whereas  one 
engaged  In  the  manufacture  of  buggies  in  a 
sister  state,  without  a  x)ermanent  place  of 
business  in  Oolorado,  as  in  the  present  in- 
stance, is  inhibited  from  seeking 'and  obtain- 
ing »  market  for  the  products  of  bis- factory 
by  selling  to  farmers  and  other  purchasers 
for  their  own  use  unless  he  secures  a  license 
for  the  privilege  of  so  doing.  That  such  a 
regulation  imposes  a  burden  upon  interstate 
commerce  is  so  manifest  that  further  discus- 
sion would  hardly  seem  necessary,  for  by  the 
statute  the  Indtvidnal  who  maintains  a  fac- 
tory tor  the  manufacture  of  boggles  in  this 
state  may  sell  the  products  of  his  factory  to 
purchasers  for  their  own  use  by  traveling 
about  the  country  without  Incurring  the  ex- 
pense of  a  license,  while  the  manufacturer 
of  articles  outside  the  state  who  maintains 
no  permanent  place  of  business  In  Colorado 
must  pay  the  license  fee  provided  before  he 
can  dispose  of  the  prodncts  of  his  factory 
in  the  same  way.  If  this  does  not  Impose  a 
burden  upon  articles  manufactured  outside 
the  state  for  the  privilege  ot  disposing  of 
them  ia  this  state  to  purobasara  for  tbelr 


own  nse^  we  do  not  aee  how  It  would  be 
possible  for  the  Legislature  to  pass  a  law 
having  this  effect 

Power  to  collect  taxes  on  property  and  to 
require  a  license  on  business  certainly  be- 
longs to  the  state,  but  this  power  must  be 
so  exercised  as  not  to  violate  the  supreme 
fundamental  law  of  the  land.  Fecheimer  v. 
City  of  Louisville,  84  Ky.  806,  2  8.  W.  85. 
Perhaps  no  case  has  yet  been  decided  in 
which  a  proposition  was  announced  which 
would  dearly  indicate  the  instances  when 
legislation  affecting  commerce  between  the 
states  would  be  valid;  but  ia  Robbins  t. 
Shelby  Ca  Taxing  District,  supra,  Mr.  Jus- 
tice Bradley,  speaking  on  this  subject,  said: 
"It  is  also  an  established  prlnci|de,  as  al- 
ready indicated,  that  the  only  way  In  which 
commerce  between  the  states  can  be  legiti- 
mately affected  by  state  laws  is  when,  by 
virtue  of  its  police  power,  and  its  jurisdic- 
a<m  over  persons  and  property,  within  Its 
limits,  a  state  provides  for  the  security  of 
the  lives,  limbs,  health,  and  comfort  of  per* 
sons,  and  the  protection  of  property,  or  wJien 
it  does  those  things  which  may  otherwise  in- 
cidentally affect  commerce,  such  as  the  estab* 
lisbment  and  reguJatlon  of  highways,  canals, 
railroads,  wharves,  fendes,  and  other  conv 
mercial  facilities;  the  passing  of  inspection 
laws  to  secure  the  due  quality  and  measnce 
of  products  and  commodities ;  the  passage  of 
laws  to  regulate  er  restrict  the  sale  of  ar- 
ticles deemed  injurious  to  the  health  or  moi> 
als  of  the  community;  the  Imposition  of  tax- 
es upon  persons  residing  ia  the  rtate  or  l>e- 
longing  to  ,itB  population, .  and  upon  avooat 
tions  and  employments  pursued  therein,  not 
directly  connected  with' foreign  or  Interstate 
commerce  oc  with  some  other  employmoit  or 
business  exercised  <under  authority,  of  ttaa 
Constitution  and  laws  of.tiie  United  StateSk 
and  the  imposition  of  taxes  upon  all  prop- 
erty within  the  state,  mingled  with  and  form- 
lug  part  of  the  great  mass  of  property  tbcre« 
in.  But  la  making  such  Internal  regulatloea 
a  state  cannot  Impede  taxes,  upon  pensona 
passini;  through  the  state  or  coming  Into  It 
merely  for  a  temporary  purpose,  espeolaUy 
if  connected  wtQi  Interstate  or  foreign  osm* 
merce ;  nor  can  it  impose  such  tazea  igtoa 
property  Imported  into  the  state  from  abroad, 
or  from  another  state,  and  not  yet  become 
part  of  the  common  mass  of  property  there- 
in, and  no  discrimination  can  be  made  by 
any  such  regolations  adversely  to  the  per- 
sons or  property  of  other  states;  and  no  r%- 
ulations  can  be  made  directly  affecting  Inter- 
state commerce.  Any  taxattoa  or  regula- 
tion of  the  latter  character  wotild  be  an  un- 
authorised interference  with  the  power  given 
to  Ckmgiess  over  the  subject"  None  of  the 
conditions  which  would  antiwrlto  the  state 
to  Impose  the  license  fee  provided  are  pres- 
ent Its  police  power  la  not  Involved.  The 
vehlde  which  plaintiff  tn  error  sold  was  not 
dangeroos,  nor  injurious  to  health  or  morals; 
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neither  does  (h*  law  pnriwrt  to  be  one  pro* 
Tiding  for  Inspection  of  manufactured  ar- 
ticles brought  Into  the  state  for  the  purpose 
of  sale  to  consumers,  or  the  levy  of  a  tax 
thereon  as  part  of  the  mass  of  property 
therein.  On  the  contrary,  when  reduced  to 
Its  final  analysis,  the  license  exacted  Is  noth- 
ing more  or  less  than  a  tax  imposed  upon 
outside  manufacturers  for  the  privilege  of 
selling  their  products  In  this  state  direct  to 
the  consumer,  for  the  reason  that  manu- 
facturers within  the  state  are  relieved  from 
that  burden.  Such  a  law  clearly  violates 
the  provisions  <rf  the  federal  Constltutton, 
which  counsel  for  plaintiff  in  error  have  in- 
voked. 

2.  The  fourteenth  amendment  to  the  fed- 
eral Constitution  provides,  inter  alia,  that 
"no  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States 
•  •  •  nor  deny  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  laws." 
Although  no  rule  can  be  formulated  which 
will  cover  every  case  arising  under  this  pro- 
vision of  the  Constitution,  It  has  been  said 
that,  its  purpose  being  to  guarantee  the«qual 
protection  of  the  law,  it  means  that  "no  per- 
son or  class  of  persons  shall  be  denied  the 
same  protection  of  the  laws  which  Is  en- 
joyed by  other  persons  or  other  classes  In 
the  same  place,  and  in  like  circumstances." 
Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S. 
MO,  22  Sup.  Ct.  431,  46  L.  Ed.  679.  tt  has 
also  been  held  by  the  Supreme  Court  of  the 
United  States  that  under  this ,  provision  no 
impediment  can  be  imposed  to  the  pursuits 
of  any  one  Except  as  applied  to  the  same  pur- 
suits by  others  under  like  circumstances,  and 
that  no  greater  burdens  shall  be  laid  upon 
one  than  are  laid  upon  others  in  the  same 
calling  and  condition.  Id.  It  follows,  there- 
fore, that  when  a  statute  denies  the  same 
rights  to.  persons,  engaged  in  the  same  busi- 
ness in  like  circumstances,  or  discriminates 
In  favor  of  one  class  and  against  another  en- 
gaged in  like  business  under  similar  circum- 
Btances  it  violates  this  provision  of  the  Con- 
stitution. Barbier  v.  Connolly,  113  U.  S. 
27,  5  Slip.  Ct.  357,  28  L.  Ed.  923;  Bacon  v. 
Locke,  42  Wash.  215,  83  Fac.  721 ;  Ex  parte 
Deeds,  75  Ark.  542,  87  S.  W.  1030;  State  T. 
Wright  (Or.)  100  Pac.  296;  Connolly  v.  Un- 
ion Sewer  Pipe  Co.,  supra ;  Tick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  6  Sup.  Ct  1064,  30  L. 
Ed.  220.  The  act  exempts  from  Its  opera- 
tion commercial  travelers  or  agents  selling 
to  merchants  in  the  usual  course  of  business. 
This  is  a  discrimination  without  any  reason. 
An  itinerant  vendor,  as  defined  by  this  act, 
may,  without  license,  travel  from  place  to 
place,  carrying  with  him  manufactured  ar- 
ticles to  sell  to  merchants,  while  another  car- 
O'ing  the  same  article  and  traveling  In  the 
same  way  is  inhibited  from  disposing  of  his 
wares  to  the  consumer  direct  unless  he  has 
paid  a  license  fee  for  the  privil^e  of  makini[ 


such  disposition  of  bis  preperfy  In  that  way. 
A  burden  is  imposed  upon  one  itinerant  ven- 
dor from  which  another  Is  exempt  We  can 
see  no  reason  why  one  selling  to  the  mer- 
chant may  do  so  without  paying  a  license 
fee  while  another,  who  sells  the  same  article 
to  a  farmer,  must  pay  that  fee.  In  short, 
under  the  statute,  one  may  enjoy  a  right 
which  is  denied  another  within  the  same  Ju- 
risdiction in  like  circumstances.  Common- 
wealth V.  Snyder,  182  Pa.  630,  38  Atl.  356. 
The  federal  Constitution  further  provides: 
"The  citizens  of  each  state  shall  be  entitled 
to  all  prlvllegeB  and  immunities  of  citizens 
of  the  several  states."  Section  2,  art  4. 
The  statute  under  consideration  clearly  vio- 
lates this  provision.  As  we  have  pointed  out, 
the  dtizen  of  another  state  who  has  no  per- 
manent place  of  busioess  In  this  is  inhibited 
from  selling  his  manufactured  articles  to 
consumers  in  Colorado,  except  on  payment 
Of  a  license  fee,  if  he  seeks  and  secures  such 
consumers  in  a  manner  which  would  make 
him  an  itinerant  vendor,  as  defined  by  the 
act,  while  a  citizen  and  resident  of  this 
state,  with  a  permanent  place  of  business 
therein,  is  exempted  from  its  operation.  The 
power  of  a  state  to  lay  and  collect' taxes  can- 
not be  exercised  in  a  manner  forbidden  by 
the  federal  Constitution,  and  when  1%  under- 
takes, as  it  has  by  the  statute  under  consld- 
eratlon^  to  require  a  nonresident  manufactur- 
er of  a  sister  state  who  has  no  permanent 
place  of  business  in  Colorado  to  pay  for  the 
privilege  of  selling  the  products  of  bis  fac- 
tory directly  to  consumers  In  this  state,  and' 
exempts  the  resident  manufacturer  from  pay- 
ing for  that  privilege.  It  attempts  to  confer 
privileges  and  immunities  upon  lt6  own  res- 
idents which  it  denies  to  those  of  other 
states.  Ward  v.  Md.,  12  Wall.  418,  20  I* 
Ed.  449;  Fechelmer  v.  City  of  Louisville, 
supra;  In  re  Jar  vis.  66  Kan.  329,  71  Pac.. 
5ir6;  lu  re  Schecbter  <C.  C.)  63  Fed.  JS^. 

On  behalf  of  counsd  for  defendant  In  er- 
ror it .  is .  said  (quoting  from  one  of  their 
briefs):  "The  question  now  before  the  court 
is  whether  an  agent  of  either  a  domestic 
or  a  foreign  principal  can  carry  'manufactur- 
ed goods,  wares  and  merchandise,'  about  the 
state  'for  the  purpose  of  being  sold,  and  for 
no  other  purpose,'  and  escape  the  payment 
of  a  state  license  on  the  ground  that  he  is 
engaged  in  interstate  commerce."  In  sup- 
port of  their  contention  that  he  cannot,  or 
that  Interstate  commerce  is  not  involved, 
they  assert:  "The  present  act. applies  to  the 
goods  and  citizens  of  Colorado  with  the  same 
effect  as  to  the  goods  or  citizens  of  any  other 
state."  A  fair  construction  of  the  act,  as 
we  have  shown,  will  not  support  this  asser- 
tion, for  the  reason  that  one  maintaining  a 
permanent  place  of  business  within  the  state 
may  sell  to  consumers  the  articles  or  mer- 
chandise in  which  he  deals  without  the  pay- 
ment of  any  license  fee,  while  one  who  has 
no  permanent  place  of  business  witlila  the 
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state  wUcb-piiiBt  ii«eeaaarlly  indude  a  nutna- 
facturer  Intbe  state  of  Iowa  la  prohibited 
from  doing  bo  uiU«se  he  pays  the  .fee-  pro^ 
vided  or  maintains  a  permanent  place  of  busi- 
ness In  Colorado.  In  support  of  tUelr  claim 
that  interstate  commerce  is  not  involved, 
counsel  seem  to  place  much  reliance  upon 
Emert  v.  Mo.,  15C  U.  S.  311,  15  Sup.  Ct  367, 
39  U  Ed.  430,  and  Machine  Co.  v.  Gage^  100 
U.  S.  C76,  25  h.  Ed.  754,  and  claim  that,  be- 
cause the  buggy  had  previously  been  sent  to 
this  state  for  the  purpose  of  sale,  it  had  be- 
come a  part  of  the  general  mass  of  property 
of  the  state.  An  examination  of  those  cases 
discloses  that  the  acts  mider  consideration 
were  not  held  valid,  because  the  property 
which  was  the  subject  of  sale  had  previously 
been  sent  to  the  state  for  .sale,  but  for  the 
reason  that  thereby  no  greater  burdens  were 
imposed  ui>on  residents  than  nonresidents.  lu 
the  Gage  Case  (quoting  from  the  Bj'llabus) 
the  gist  of  the  decision  is  tlius  stated:  "(16) 
The  Supreme  Court  of  Tennessee  decided  that 
the  law  of  that  state  imposing  an  annual  tax 
u|)ou  'all  peddlers  of  sewing  machines  and 
selling  by  sample,'  levies  such  'tax  upon  all 
peddlers  of  sewing  machines  without  regard 
to  the  place  of  growth  or  produce  of  material 
or  manufacture.'  Held,  that  the  law  so  con- 
strued is  not  in  violation  of  the  Constitution 
of  the  United  States."  In  that  case  it  was 
said  that  the  statute  of  Tennessee  lu  ques- 
tion was  not  discriminatory  for  the  reason 
that  "it  applies  alike  to  sewing  machines 
manufactured  in  the  state  and  out  of  It.  The 
exaction  Is  not  an  unusual  or  unreasonable 
one.  The  state  putting  all  such  machines  up-, 
on  the  same  footing  with  respect  to  the  tax 
complained  of  had  an  unquestionable  right  to 
impose  the  burden.'''  In  the  Emert  Case  the 
court  determined  (quoting  from  tbe  syllabus): 
"A  statute  of  a  state  by  which  peddlers  of 
goQ^s  going  from. place  to  place  within  the 
state  to  sell  them  are  required  under  penal- 
ty to  take  out  and  i>ay  for  a  license  and 
which  makes  no  discrimination  between  resi- 
dents or  products  of  tbe  state  and  those  of 
other  states  Is  not,  as  to  peddlers  of  goods 
previously 'sent  to  them  by  manufacturers  In 
other  states,  repugnant  to  the  grant  by  the 
Constitution  to  Congress  of  the  power  to 
regulate  commerce  among  the  several  states." 
In  discussing  the  statute,  the  court.  In  the 
course  of  Its  opinion,  said:  "It  makes  no  dis- 
crimination between  residents  or  prodnets  of 
Missouri  and' those  of  other  states,  and  mani- 
fests no  intention  to  Interfere  in  any  way 
with  interstate  commerce."  But  the  act  un- 
der consIderatWn  is  not  Of  this  character. 
We  may  concede  that  the  buggy  had  become 
n  i)art  of  the  general  mass  of  the  proi)erty  of 
this  state,  but,  for  the  reasons  given.  It  was 
discriminated 'against  and  the  owners  Inhib- 
ited from  selling  It  except  upon  payment  of 
a  license  fee,  because  they  were  nonresidents 
and  maintained  'no  place  of  bnsiness  In  this 
state,  when  no  such  fee  is  exacted  from  one 
maintaining  a  permanent  place  6f  busthess 


within  the  state.  That  such  discrimination 
cannot  be  maintained  Is  fully  sustained  by 
the  holding  In  the  Emert  Case,  which  upheld 
the  law  there  under  consideration  upon  the 
ground  that  the  license  exacted  applied  to 
ail  engaged  in  the  business  of  peddling  sew- 
ing machines  without  regard  to  their  i)lace 
of  manufacture  or  the  residence  of  the  person 
so  engaged.  Speaking  of  the  Emert  Case 
and  ttie  statute  of  the  state  of  Missouri  there 
considered,  Mr.  Justice  Peckham,  in  Scholl- 
enberger  v.  Pa.,  171  U.  S.  1,  18  Sup.  Ct.  757. 
43  h.  Ed.  49,  said:  "It  was  the  privilege  of 
selling  in  a  peculiar  way  as  a  i)eddler  which 
was  licensed  lu  the  Emert  Case,  and  such  a 
person.  It  was  therein  decided,  could  proper- 
ly be  made  to  pay  a  license  for  selling  In  that 
way  an  article  manufactured  lu  another  state 
and  sent  Into  Missouri  as  well  as  for  selling 
in  the  same  way  articles  manufactured  lu 
Missouri,  so  long  as  there  was  no  discrimina- 
tion between  the  two  classes  of  goods." 
'  In  support  of  the  claim  of  counsel  for  de- 
fendant in  error  that  the  statute  is  not  dis- 
criminatory, it  is  urged  tliat  its  purpose  is 
to  prevent  fraud,  and  tnat  the  classifica- 
tion made  is  for  this  object;  or,  in  other 
words,  that  the  statute  should  be  upheld 
upon  the  ground  that  it  is  only  a  valid  exer- 
cise of  the  police  power  of  the  state  to  pre- 
vent the  commission  of  frauds  by  Itinerant 
vendors.  It  is  true  that  tbe  act  la  entitled 
an  act  "to  prevent  and  punish  fraud  In  sales 
of  manufactured  goods,  wares  and  merchan- 
dise by  itinerant  vendors,  and  to  regulate 
such  sales";  but  tbe  title  of  an  act  Is  not 
conclusive.  Its  purpose  must  be  determin- 
ed from  Its  effect.  The  police  power  of  a 
state  canot  transcend  the  fundamental  law, 
and  cannot  be  exercised  In  such  manner  as 
to  work  a  practical  abrogation  of  its  pro- 
visions. Railroad  Co.  v.  Husen,  supra;  State 
V.  Chittenden,  127  Wis.  408.  107  N.  W.  500. 
So  that,  while  It  Is  the  province  of  the  Gen- 
eral Assembly  to  determine  In  what  in- 
stances tbe  police  powers  of'  the  state  may 
be  exercised,  It  Is  the  province  of  the  courts 
to  determine  whether  or  not  an  act  based 
upon  ,the  assumption  of  such  power  Is  valid. 
In  order  to  sustain  .legislation  as  a  police 
measure,  It  must  appear,  as  a  general  rule, 
that  It  tends  In  a  measure  to  protect  the  pub- 
lic from  some  manifest  evil.  State  v.  Ash- 
brookfe.  1(54  Mo.  37'>,  .55  S.  W.  (527,  48  L.  R. 
A.  2C5,  77  Am.  St.  Rep.  TCI.  Classification 
adopted  for  legislative  regulation,  as  held 
by  the  Supreme  Court  of  the  'Dulted  States, 
In  Gulf,  Colo.  &  S.  V.  Ry.  Co.  v.  Ellis.  103 
TJ.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed.  (WJH. 
"must  always  rest  upon  some  difference 
which  bears  a  reasonable  and  Just  relation 
to  the  net  In  respect  to  which  the  classi- 
fication Is  proposed,  and  can  never  be  made 
arbitrarily  and  without  any  such  basis." 
Seaboard  Airline  Ry.  Co.  x.  Simon,  56  Fla. 
575,  47  South.  1001,  20  L.  R.  A.  (N.  S.)  12«5: 
Connolly  v.  Union  Sewer  Pipe  Co.,  supra 
If  the  putposiB  of  the  act'  and  classification 
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•was  to  prevent  trkni,  whjr' staotild -ttinerast 
rendoro  be  permitted  to  veU  to  nrercbantSi 
and  not  to  consumers?  Or,  halving  tbis,  If 
the  purpose  was  to  preyent  fTatid  and  pro- 
tect consumers,  -why  sbonld  not  ttie  person 
maintaining  a  permanent  place  of  buslnesa 
In  tbe  state,  but  who  trarels  abotft  or  sends 
his  agents  through  the  country,  be  permitted 
"to  sell  to  consumers  In  this  way  without  bar- 
ing obtained  a  license,  and  one  who  main- 
tains no  permanent  place  of  bneAness  In  tbe 
state  be  required  to  pay  a  license  fee  'for 
the  privilege  of  Selling  In  the  same  way? 
There  Is  Just  aa  much  opportiiutty  for 
fraod  and  deceit  In  tbe  one  case  as  tbe 
other.  In  short,  the  act,  with  respect  to. 
the  data  of  vendors  under  consideration, 
does  not  tend  to  prevent  fraud,  and  the 
classification  made  bears  no  reasonable  or 
JOBt  relation  to  the  object  Indicated  by'  Its 
title,  bnt  Is  merely  arbitrary,  the  effect  of 
which  Is  to  discriminate  In  favor  of  resi- 
dents of  this  state,  and  impose  buiHens  and 
obligations  upon  nonresidents  dealing  In  the 
same  class  of  manufactured  artides  and 
seeking  a  market  In  tbe  same  way.  We 
think  this  case  comes  wfthln  the  rule  hrtd 
down  in  Ames  v.  People,  25  Colo.  511,  56 
Pac.  726,  wherein  It  was  stated:  "A  state, 
through  Its  Legislature,  may  require  a  li- 
cense to  engage  in  any  trade,  business  ori 
profession,  but  sucb  license  must  be  uniform,' 
and  not  dlBcrlmlnata  in  favor  of  one  class 
and  against  another,  nor  la  favor,  of  its  own 
citizens  as  against  those  of  other  states,  or 
require  a  license  which  will  constitute  a  r^eg- 
ulatlon  of  Interstate  commerce>"  In  that 
case  we  held  that  a  statute  '^which  is  not 
uniform  in  Its  operation,  but  in  favor  of  one 
and  against  another,  althougn  ea<ih.  la  en- 
gaged in  the  same  business- and  vending -the; 
same  character  of  articles  In. a  similar'  way,'' 
was  unconstitutiooaL  I^  'determining.' this 
case,  we  must  aot  be  AiDderstood'  as  express- 
ing any  opinion  on  the  validity  of  the  law' 
with  respect  to  peddlers  and  hawkers,  as 
defined  oy  the  lexicographers. 

We  conclude  that,  as  to  plaintiff  in  er- 
ror, the  statute  is  nnconstltutlonal. ..  The 
Judgment  of  the  district  coart  Is,  tterefore, 
revrarsed,  and  the  cause  remanded, '  wltb'  di- 
rections to  enter  an  order  discharging  plain- 
tiff In  error  from  custody.  .  .-; 

Judgment  reversed. 


EATON  V.  PEOPLE. 
(Saprema  Court  of  Colorado. «  Oct  4,  1909^ 
1.  Hawkrs  ahd  Peddi,b*s  (|  8*)  —  "Ped- 

DIXB." 

A  peddler  is  defined  as  one  who  travels 
about,  retailing  Email  wares. 

VEd.  Note.— For  other  cases,  see  Hawiers  and 
Feddlert!,  Cent.  Dig.  S8  3-«;    Dec.  Dig.  S3.* 

For  other  defiDitions,  8e.o  Words  and  Phrases, 
vol.  0,  pp.  r>2l50-o2C7;    vol,  8,  p.  "ToO.J 


S.  Hawkebs  AitD  pE^Dt-lag'-tt  3*)-i"HAwi- 

EB."  ■■■» 

A  "hawker"  i»  one  whp  sells  wares  by.  err- 
ing them  In  tne  Streets  •  . .   .  > 
^[Ed.  Kote.— For  other  cases,. see  JIawkers  and 
Ifeddlcw,  C*nfe  Dig.  SJ  8-6;   Dec.  Dig.  I  tf.* 

For  other-  definlHone,  see  Words  and  Phrases, 
vol. -4,  pp.  3220^^228.1 

8.  Licenses  (|  15*)— "iTraMANT  Vkndos"*- 

:     COSSTBUOTION  OF  STATCOT:. 

'  ■  Laws  1005,  p.  275,  c.  114,  i  3,  requirca  a 
license  of  a  persoa  engaged  in  the  business  6£ 
an  itinerant  \'endor,  eaicept  aa  otlierwise  pro- 
vided. Section  -1  (page  2i4>  deinea  "itinerant 
vendor"  to  include  any  peixoa  who  engages  in 
either  a  tcn)porary  or  transient  business  m  tbe 
state,  either  m  one  locaiitv  or  hi  traveling  about 
the  country  selling  manniactared  goodsi  or  mer- 
chandise. HeU,  that  the  sta^ate  does  not,  ay- 
ply  to  those  maintaining  a  permanent  place  ot 
business'  in  the  state  to  ttlspdse  of  their  mer- 
chandise through  agents  soliciting  ordeA  thet«- 
f  or.  .  .     ,      ■  ■ 

[Ed.    Note.— For   other   caws,   sae    Licenses, 
Cent.  Dig.  Si  30-35 ;    Dec.  Dig.  {  15.* 

.  For  other  definitions,  see  Words  and  Phrases, 
vol,  4.  pp.  3790-3800:] 

i       .      '    'I 

Bn  Banc.    Error  to  Chaffee  County  Court ; 
Joseph  Newitt,  Judge.  ,   .; 

■  A.  B.  Eaton  was  convicted  of  violating  Laws 
1G06;  p.  274,  c- 114,  and  brings  errofr.  Revers- 
ed and  remanded.  >  ,   '  , 

■  Plaintiff  in  error  Was  convicted  and  •  fined 
for  violating  the  "Itinerant  Vendors'  act" 
(Bess.  Laws  1005,  p.  274,  c  114).'  Secttou  1 
of  the  act  Is  as  follows:  "The  term  'Itlhorant 
vendor,'  for  the  purposes  of  this  act,  shall 
mean  and  Include  arty  person,  e«!her  principal 
'or  agent,  who  engages  Jn  either  a  temporary 
or  transient  businesa  in  this  state,  either  In 
one  locality  or  In  traveling  about  tbe  country, 
or  from  place  to  place,  silling  mfrnufaetored 
goods,  wares  or  merchandise,  and  It  shtfn  In- 
*ftid^  peddlers  and  hankers,  and  also'  tho* 
•who,  for  *fte  piirrpose  of  carrying  on  their 
temporary  at  transient  business,  hire,  lease, 
or  occupy  a'  btrllding,  structure,  ten^,  car. 
boat,  rehlfle,  storeroom,  or  place  of  any  klntt 
for  the  exhibition  and  safe  of  any  manufac- 
tured goods,  wares  or  merchandise."  The 
Co-operativeiMercantlie  Company  is  a  corpo- 
ration maintaining  in  permanent  place  of  bus- 
iness in  the  dty  at  Denver,  where  It  pays 
taxes  on  ltd  stock  of  merchftndise,  and  Is  cil- 
gnged  in  soiling  gxpcerles  and  provisions. 
Plaintiff  In  error  was  einployed  by  this  con- 
cern to  solicit  orders  from  consumers  for  a.T- 
tlcles  which  it  was  engaged  In  heljlng.  T^^ 
orders  were  taken  by  him  and  forwarded  to 
his  principal  to  be  filledl  If  pccepted,  the 
company  shipped  the  articles  pi^rchas^^  U> 
the  customer  direct  from  Its  .establishment  Jn 
Denver.  Sometimes  .plaltitlff'  in  error  collect- 
ed for  the, purchase.]  At  other  times  the  cus- 
tomer remitted  direct  to  the  house  in  Denveir. 
In  tbe  manner  indicated^  he  sold _  to.  several 
customers  in  Chaffee  cotinty  ivho  boiight  for 
their  own  consumption  groceries,  meat,  pota- 
toes, sugar,  coffee,  tea,  and  rloe,  and  other 
like  commodities,  without  having  secured  the 
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license  whldi  fli«  act  onder  oonalderatloa  n- 

quires. 

0.  F.  Clay,  for  iflalntlff  In  error. 

GABBERT,  J.  (after  stating  tbe  facta  a> 
above).  A  pieddler  Is  defined  as  "one  who 
travels  about  retailing  small  wares."  Web- 
ster. According  to  the  same  autborlty,  a 
hawker  Is  "one  who  sells  wares  by  crying 
them  in  the  street" 

Conceding,  but  not  deciding,  that  peddlers 
and  hawkers,  as  defined  by  the  lexicogra- 
phers, must  secure  a  license,  the  question 
presented  Is:  .Does  the  statute  embrace  one 
employed  by  a  resident  mercantile  house  to 
solicit  orders  for  merchandise?  We  think 
not  The  Itlnerai)^  vendor  defined  by  the 
statute^  so  far  as  necessaiy  to  determine,  on- 
ly Includes  those  engaged  In  a  temporary  or 
transient  business  In  the  sale  of  merchandise 
In  Colorado.  The  company  by  which  plain- 
tiff in  error'  was  employed  was  not  engaged 
in  carrying  on  either  a  temporary  or  tran- 
sient boslness  in  this  state.  On  the  contraryi 
It  was  a  corporation  organized  under  the 
laws  of  Colorado  with  a  permanent  place  of 
business  In  Denver,  where  It  carried  and  kept 
on  hand  a  large  stock.  Its  employe  was  not 
traveling  about  selling  small  wares,  neither 
was  he  engaged  In  trying  to  sell  merchandise 
iby  crying  on  the  street ;  so  that  he  was  ne- 
ther peddler  nor  hawker,  but  represented  a 
permanent,  resident  mercantile  establish- 
ment As  the  statute  only  embraces  those 
oigaged  In  temporary  or  transient  business 
In  the  state,  It  necessarily  excepts  from  its 
operation  those  maintaining  a  permanent 
place  of  business  In  the  state  who  dispose  of 
their  merchandise  through  agents  soliciting 
and  securing  orders  therefor.  Such,  in  effect. 
Is  our  dedslon  In  Smith  t.  Farr,  46  Oola  — t 
104  Pac.  401. 

It  ia  a  matter  of  common  knowledge  that 
retail  grocers  employ  persons  to  call  upon 
customers  residing  In  the  city  In  which  their 
establishments  are  located  and  solicit  orders. 
It  certainly  was  not  intended  by  the  Legis- 
lature to  Inhibit  the  sale  of  groceries  and  pro- 
visions in  this  way,  and  yet;  if  the  statute 
la  applicable  to  the  plaintiff  In  error.  It 
would  have  this  effect  If  retail  grocers  may 
carry  on  business  In  the  manner  Indicated 
in  the  dty  In  which  they  are  located,  there 
Is  no  reason  why  they  may  not  extend  their 
ojperations  by  employing  persons  to  solicit  or- 
ders In  other  cities  or  counties  in  the  state- 
State  v.  Wells,  69  N.  H.  424,  45  Aa  143,  48 
L.  R.  A.  d9.  Clearly  the  company  had  the 
right  without  license  to  sell  to  consumers 
coming  to  its  place  of  business  to  purchase, 
or  who  ordered  goods  by  mail,  without  re- 
gard to  their  place  of  residence-  Having  this 
right,  It  had  the  further  one  to  employ  an 
agent  to  make  such  sales  by  soliciting  orders 
from  residents  of  Chaffee  county  without 
paying  a  license  fee  for  the  exercise  of  that 


prlvUegBL  Otherwise,  tbe  ralne  of  Its  right 
to  sell  would  be  greatly  depredated.  Schol- 
lenberger  v.  Pennsylvania,  171  U.  S.  1,  18 
Sup.  Ct  757,  43  L.  Ed.  49.  Plaintiff  In  error 
in  transacting  the  business  he  did  was  as 
much  the  clerk  of  his  employer  as  if  he  had 
sold  goods  to  the  same  persons  at  its  store  in 
Denver,  or  from  that  point  had  solicited  and 
secured  their  orders  through  telephone  to 
their  respective  residences  In  Chaffee  county. 
The  evident  purpose  and  effect  of  the  act;  ao 
far  as  Involved  In  this  case  was  to  protect 
resident  merchants  maintaining  a  permanent 
place  of  business  In  this  state  from  the  com- 
petition of  those  engaged  In  Interstate  com- 
merce who  had  no  permanent  place  of  busi- 
ness In  Colorada  Smith  r.  Farr,  supra. 
Hence  the  former  are  exempted  from  Its  op- 
eration. 

We  conclude  from  the  facts  that  tbe  act 
does  not  embrace  the  business  In  which  plain- 
tiff In  error  was  engaged.  Wansau  t.  Helde- 
man,  119  Wis.  244,  96  N.  W.  64fl ;  City  of  Wa- 
terloo T.  Heely,  81  111.  App.  SIO;  State  ▼. 
Wells,  supra. 

The  Judgment  of  tbe  county  court  Is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  discbarge  plaintiff  la  error,  fid- 
versed  and  ronanded. 


(46  Colo.  3SZ) 

WILOOX  T.  PBOPLB. 
(Supreme  Court  of  Colorado.     Oct  4,  1909.) 

1.  COUMEBCX   (Sf   8,   63*)    —   IRTEBSTATK    COM- 
IIEBOB— RiOHT  OF   STATX  TO  TAX. 

Under  Conat  U.  S.  art  1,  |  8,  giving  Oon- 
greaa  the  power  to  regulate  conuierce  among  the 
several  itatea,  etc.,  Congress  alone  lias  such 
power,  and  InteratatS  commerce  cannot  l>e  tax- 
ed by  a  state. 

(Bd.  Mote.— For  other  cases,  see  OommerosL 
Cent  Dig.  II  6, 108-122 ;  Dec.  Dig.  ||  8,  63.*] 

2.  COIOCSBCK  (I  40*)— iNTKBSTAn  OOMVXBCK^ 
8AI.E  or  OOOOB  IN  Arothbb  Stati. 

Tbe  negotiation  ef  sales  of  goods  whidi 
are  in  another  state  for  the  purpose  of  intro- 
ducing tliem  into  tbe  state  where  the  negotia- 
tion u  Iiad  is  interstate  commerce,  tfaongn  the 
■ales  are  by  sampk  «c  eatalogne. 

IKi.  Note.— For  other  eaaea,  see  Oammero^ 
Oent  Dig.  U  28,  30;   Dec.  Dig.  |  4a*] 

3.  Cotrmrs   (|   97*>— Dxci8ioii»— CoNCELuanm- 
mss— Unitxo  Statbs  Supbemk  Couar. 

The  decisions  of  the  Supreme  Court  of  the 
United  States  ar«  conclusive  upon  the  state 
court  as  to  construction  of  tbe  federal  Oonati- 
tution,  and  in  determining,  under  its  provisions 
relating  to  commerce  among  the  several  states, 
what  constitutes  Interstate  commerce. 

[Eld.  Note.-!-For  other  cases,  see  Courts,  Cent 
Dig.  H  829-^34;    Dec  Dig.  I  97.*] 

4.  COMiicEBOK  (I  ^)7*)— IirrEnrran  COmneBCB. 

An  agent,  through  persons  employed  for 
that  purpose,  solicited  and  secured  orders  for 
goods  manufactured  and  then  situated  in  an- 
other state.  The  orders  were  filled  by  the  prin- 
cipal aad  the  goods  shipped  to  Oilorado,  and 
by  the  agent  delivered  to  the  buyers.  BeU, 
that  the  agent  was  engaged  in  interstate  com- 
merce, and  could  not  be  compelled   to  pay  a 


-«ror  edwr  easea  see  sasM  topie  aad  section  NVM BBS  la  Deo.  4k  Am.  mgs.  IMT  ts  OsUl  A  Heporter  Indaxaa 
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llcenae  ander  Z<aws  IMK,  p.  2T4,  e.  114,  exact- 
ing a  license  from  Itinerant  vendors. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  f  lU;    Dec.  Di«.  I  67.*] 

En  Banc.  Error  to  Rio  Gtande  Ooimty 
Oonrt;    Alden  Bas^ett,  Jnflge. 

W.  H.  Wilcox  was  coDTicted  of  vtolatlng 
Laws  1905,  p.  274^  c.  114,  and  brings  error. 
Reversed  and  remanded. 

Jesse  Stephenson,  for  plaintiff  in  error. 

OABBERT,  J.    The  question  presented  1> 

the  validity  of  the  itinerant  Tendors'  act 
(Sees.  Laws  1805.  p.  274,  c.  114)  upon  the 
facts  under  which  plaintiff  in  error  was 
convicted  and  fined  for  violating  its  provi- 
sions. The  act  in  question,  so  far  as  in- 
rolved,  provides  that  an  itiiterant  vendor  is 
one  "who  engages  in  either  a  temporary  er 
transient  business  in  this  state,  either  in  one 
locality  or  in  traveling  about  the  country,  ot 
from  place  to  place,  selling  manufactured 
goods,  wares,  or  merchandise."  The  facts 
npon  which  plaintiff  in  error  was  found  guil- 
ty are  substantially  as  follows:  He  repre- 
sented in  Rio  Orande  coanty  tin  Spaulding 
Hannfacturiiig  Company,  of  Grinnell,  Iowa, 
a  concern  engaged  at  that  point  In  the  tnan- 
nfiicture  and  sale  of  buggies  and  other  ve- 
hidea.  Be  had  a  number  of  subagents  work- 
ing under  him  who  traveled  about  the  coun- 
try carrying  with  them  printed  catalogues 
and  samples  of  the  buggies  and  wagons  man- 
nfactnred  by  the  Bpanldlng  Company.  They 
exhibited  the  catalogues  and  samples,  and 
solicited  orders  for  vehicles.  As  a  result  of 
their  efforts  they  secured  written  ocders  for 
a  number  of  vehicles  from  different  persons 
in  the  county.  These  orders  .were  sent,  to 
the  manofactnrlng  company  at  Orinnen.  The 
▼ehides  so  ordered  were  shipped  by  the 
manufacturers  to  Monte  Vista,  In  Rio  Grande 
county,  to  plaintiff  in  error,  and  by  bim  de- 
livered to  the  resi>ectlve  purchasers. " 

Conceding  that  the  act  covers  thetransao- 
tlons  in  which  plaJntlff  in  exxor  was  esgaeed, 
tlie  precise  proposition  to  consider  and  de- 
termine is:  Is  it,  under  the  facts,  t-  regale.- 
tlon  of  commerce  among  the  states?  If  it 
is,  then  It  conttareaes  the  provision  of  fhe 
federal  Cons^tution,  wbich  provides  that 
Congress  shall  have  power  "to  regulate  ctMn- 
nerce  with  foreign  nations  and  among  the 
several  states  and  with  the  Indian  tribes." 
Section  8,  art  1.  Under  this  provision,  the 
power  to  regulate  commerce  among  the  states 
Is  Tested  in  Congiwss  alone,. and  interstate 
oonunerce  cannot  be  taxed  >y  .a  state.  Ash- 
er  V.  Texas,  12&  U.  &  129.  9  Sup.  Ct  1,  82 
L.  Ed.  368;  Robblns  r.  Shelby  County  Tax- 
ing District.  120  U.  S.  489,  7  Sup.  Ct  592,  30 
L.  Ed.  694;  Brennan  v.  TUusvlUe,  153  U. 
&  288,  14  Sup.  Ct  828,  88  U  E<L  719;  Cald- 
wdl  V.  N.  C  187  U.  8.  622,  23  Sup.  Ct  229, 


47  L.  Ed.  886;  Leioiqi  t.  Port  of  Mobile^ 
12T  n.  S.  640,  8  Sup.  Ct  1383,  82  L.  Ed.  8U; 
Norfolk  ft  Western  By.  Co.  v.  Sims,  191  XT. 
a  441,  24  Sup.  Ct  151,  4S  L.  Ed.  254 :  Stock- 
acd  T.  Morgan,  186  D.  S.  27,  22  Sup.  Ct  676l 
46  U  Ed.  785.  See,  also,  Smith  v.  Farr,  45 
Colo.  — ,  104  Pac.  401.  The  negotiation  of 
sales  of  goods  which  are  in  another  state  for 
the  purpose  of  introducing  them  into  the 
stati  where  the  negotiation  is  made  Is  In- 
terstate commerce.  Ex  parte  Loeb  (C.  C.) 
72  Fed.  657;  In  re  Spain  (C  C.)  47  Fed.  20^ 
14  Lb  B.  A.  97;  Bobbins  v.  Shelby  Co.  Tax- 
ing Dist,  supra ;  Brennan  v.  TltusviUe,  su- 
pra; Asber  y.  Texas,  supra.  This  determi- 
nation Q^  what  constitutes  Interstate  com- 
merce embraces  such  sales  by  sample  or  cab- 
alogneu  See  the  last  three  authorities  above 
cited. 

The  dedsions  of.  the  Supreme  Court  of  the 
United  States  to  which  we  have  referred 
are  not  only  uoqueBtlonably  correct,  but  are 
conclusive  upon  this  court  on  a  construo 
tion  of  the  federal  Constitution,  and  in  der 
termlning  under  its  provisions  relating  to 
commerce  among  the  several  statee  what  con- 
stitutes interstate  commerce.  For  this  rea- 
son it  is  not  necessary  to  enter  into  a  dis- 
cussion of  tbe  subject  other  than  to  can  at- 
tention to  the  fact  that  under  the  admitted 
facts  plaintiff  in  error  was  engaged  In  inters 
state  commerce.  Through  persons  employed 
for  that  purpose  he  solicited  and  secured 
orders  for  ▼ehlelei  manufactured  and  then  la 
the  state  of  Iowa.  The  orders  were  filled  by 
his  principal,  and  the  vehicles  shipped  to 
this  atatei  and  by  talm  delivered. to  tbe  pnr^ 
diasera.  Uk  had  the  right  to  negotiate  sale* 
at  property  In  tltft  manner  indicated;  and^ 
hayiqg  this  rigl^  he  had  the  further  one  to 
employ  ageats  to  make  sales  In  that  manner 
without  paying  a  license  fee  fOr  the-  exendei 
of  that  prlvOega  Baton  r.  People,  45  Cola 
— ,  104  Pa&  40T.  It  will  be  borne  lii  tn^nd 
that  the  vehides  sold  and.  delivered  were 
not  dangerous,  bat  were  letftttnuite  artldca 
of  commerce;  that  the  law  under  consid- 
eration does  not  pnrporlf  to  be  one  provld- 
iag  for  inspection  of  manufactured  articles 
brought 'Uto' the  state  tor  tiM  purpose  of 
sale,  or  thri  levy  ot  a  tax  thereon  as  a-  part 
qf  the  mass  of  ^rOpertf  therein.  In  ahoti. 
Its  purpose  U  not  to  provide  regulations  i«- 
latlng  to  those  matters  mentioned  by  tbe  Bu- 
prenM  Court  of  the  United  States  in  Bobbin* 
V.  Shelby  Co.  Taxing  pIM.,  supra,  which  a 
'rtate  may  regulate,  although  in  practice  such 
regulations  pperate  to  affect  commerce  ^mong 
the  states.. 

The  Jydgment  oC  ib»  conn<7  court  is'  re- 
versed, and  the  cause'  remanded,  with  dlrecv 
tions  to  enter  an  order  discharging  the  plaU^ 
tiff  in  error. 

Reversed  and  remanded. 
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ItEONARD  V.  BKISD,  Connty  aWk  and  ]l«- 

-.    ,    .  corder,  et  al. 

'  (Sopreme  Court  of  Colorado.    Oct  4,  1909.) 

1.  Appkai.  akd  EBttOB  (4  14*>-^Eini!BiMa  TBB' 
soNEOOQ  Appkai.  as  Wbtt  of  Ebbob.  . 

Where,  on  appeal,  appellee  baa  entered  as 
•ppearance,  and  the  Supreme  Court  has  no  )a- 
hsdiction  under  Mills'  Ann.  Code,  I  388,  relating 
to  appeals,  but  would  have  had  if  the  case  baa 
Dome  up  by  writ  of  error,  the  court,  under  the 
express  proviaions  of  section  388a,  on  disniiss- 
Ing  the  appeal,  may  order  the  action  entered 
as  pending  on  writ  of  error. 

[id.  Note.— For.  other  cases,  see  Appeal  and 
Irror,  Cent.  Dig.  U  48-52 ;    Dec  Dig.  I  14. •] 

2.  CoNSTiTynonAi.  Ijaw  (|  230*)— Eqdai.  Pao- 
XEcnoN  or  Laws. 

Laws  1909,  p.  275,  c.  114,  f  S,  itqoires  a 
license  from  itinerant  vendore,  except  as  provid- 
ed. '  Section  1  defines  an  itinerant  vendor  ai 
a  person  engaged  in  either  a  temporary  or  tran- 
sient business  in  the  state  in  one  locality,  or 
by  traveling  from  place  io  pliice  selling  mer- 
obaudisa,  and  also  those  wbo^'^Xor  the  purpose  of 
parrying  on  their  tamporaiy  «l  trazwient  busi- 
ness, occupy  a  building,  etc.,  for  the  sale  of 
mannfactnred' goods.'  Section  2  tixemptg  com- 
mercial travelers  or  acents  selling  to  merchants 
4n  tteinsnal  eoarse  of  ^nsinesf.  Beli,  that  the 
act, In  effect  imposes  a  tax  upon  nonreaideqts 
bringine  merchandise  into  the  «tate  for  the  priv- 
ilege M  selllhg  to  a  cnstomer,  and  it  is  violative 
of  Canst  U.  S.  Amend.  14,  providing;  that  no 
atato  ahal^  deny  to  any  person  within  ita  Ju- 
^adiction  the  equal  protection  of,  the  laws. 

[EM.  Nc^e.— For  other  cases,  see  Constitution- 
al Law;'i&nfc  Dig.  t  687;   Dec  Dig.  |  230.*] 

8.  CoRBTrrunoRAi.  Law  (|  208*)— Clam  Lxo- 
.  isi.ATion-iUiraBAfiORASi.x  CLAaamOATioir. 

iB  exempting  commenlal  travelere  or 
UentS' Belling  to  merchants  in  the  usnal  course 
of  bnsine^,  the  act  provides  an  nnreasonable 
elaasification,  which  would  render  it  void. 
'"■{Ed.  Kote.— For  otber  cases,  abe 'Canstitution- 
tl  Ulw,  Cent.  Dig.  I  667;   Dea  Dig.  I  208.*] 

4  CoNanrnnoNAi.  Law  (|  207*!)— PKiviuass 

Alio   IKUUKITIBS. 

The  act  violates  Const  IT.  .8.  art  4,  |  2, 
providing  that  citizens  In  each  atate '  shall  be 
entitled  to  all  the  privilege*  and  imntiaitiea  of 
the  citiaena  of  the  sevenl  stateit  since  under 
't  the  citven  of  another  statOi  who  mtgbt  come 
;o  Colorado  to  temporarily  engage  in  the  sale  of 
merchandise  in  a  storeroom  temporarily  oecit- 
pied,  vithoot'tJie  intention  of  engaging  in  pep- 
manent  trade  in  the  ^lace,  would  be  required 
to  pay  a  license  fee,  vbile  the  resident  merchant 
occut>yiDg  bis  place  of  bnsiness  permanently  and 
angaged  In  aelling  the  same  character  of  mev- 
vhandise,  .would  not  be  required  to  pay  the  fee. 
[Ed,  Note.— For  other  casta,  see  Constitution- 
al Law.  Cent  Dig,  f  632;    Dec.  Dig.  I  207.*] 

5,  LicEMsia  ((  &*)— CoinixBOB  (f  64*)— Oooi;- 
PATioA  Tax— PowiB  of  Statk  to  ijcvt. 
A  state 'may  require  a  license  to  engage  ia 

IntBlneat,  but  aoch  itoense  must  not  atteatpt  to 

regulate  interstate  commerce. 
[Ed.   Note.— For   other    caaea,   see.  Licensee, 

Cent  Dig.  f  4 ;    Dec.  Dig.  15;*    Commetea, 

Cent  Dig.  11  104-106;  Dec.  Dig.  |  84.*] 

9.  Taxatiow  (I  47*)— Double  TAZATion. 

Itevenne  Act  190S  (Lewa  tSOS,  p.  4<^  c. 
157)  I  1,  providing  that,  whenever  any  person 
ahall  subsequent  to  the  1st  day  of  May  of  an* 
year  bring  or  send  into  any  countv  any  stock 
of  goods  to  be  sold  or  disposed  of  in  a  place 
of  business  temporarily  occupied  for  their  sale, 
without  the  intention  of  engaging  in  permanent 
t»ade  in  each  place,  the  owner,  etc.,  in  charge 


^ 


of  the  goods  shall,  pay  «  tax  at  0ie  rate  a^ses*- 
^ 'for 'l^tate,  county,  And  local  purposes.  Is  in- 
valid, as  imposing  a  double  tax,  since  a  mer- 
chant, who  had  returned  the  average  value  of 
the  stock  for  taxation  for  the  year  preceding 
April  1st  aa  required  by  the  general  law,  and 
should  take  the  stock  to  another  county  subse- 
quent to  May  lat  of  the  same  year,  would'  be 
required  to  pay  another  tax 

[Ed.  Note.— For  other  cases,  aee  Taxation, 
Cent  Dig.  {{  104-114;   Deo.  Dig.  I  47.*] 

7.  Taxation  (|  40*)— UiriroBifiTr— Cohstbuo- 
UON  OF  Stattjtb. 

Conceding  that  the  object  of  the  act  was 
to  secure  equality  in  the  tax  Ifnvs,  by  providing 
that  stocks  of  goods  brought  Into  the  state  after 
the  Ist  day  of  May  in  any  year  and  temporarily 
placed  on  the  market  in  competition  with  gooda 
bearing  the  burden  ot  taxation  should  also  bear 
their  proportionate  share  thereof,  and  that  the 
Legislature  may  provide  for  a  tax  on  merchan- 
dise brought  into  the  atate  and  temporarily 
placed  on  sale,  the  act  violates  Const.  arL  10,  f 
9^  providing  ,tbat  all  taxes  shall  be  onifonn 
on  the  same  class  of  anbjects  within  the  ter- 
ritorial Umita  of  the  aathoAty  levying  the  taxes, 
sinee  it  imposes  a  tax  upon  goods  brought  into 
any  county  aabseqUMit  to  the  Ist  day  of  May 
in  any  year  for  temporary  lodgment  and  sal^ 
and  by  necessary  implicanon  relieves  goods  of 
a  similar  character  bronght  into  the  same  conn- 
ty at  the.  same  time  from  the  Imrden  of  such 
tax  if  they  be  not  plaiced  upon  the  market 

[Ed.  Note.— For .  other  cases,  see  Taxation, 
Cent  Dig.  M  «»-8S»;  T)ec.  Dig.  i  40.*] 

8.  Taxation  d  40*)- UinFOBMiTT— Cohstedo- 
noK  OF  Statdtb. 

If  tte  act  were  eonatmed  to  cover  only 
diat  iclaaa  of  gooda  iianally  sold  from  a  stora- 
room.'  it  wojuld  be  obnoxious  to  the  constito- 
tlonal  provision  requiring  uniformity  of  taxation 
since  all  chattels  not  usually  sold  from  a  store- 
room, though  bronght  into  me  coantv  af  tar  tlia 
let  day  of  May  j«  any  year  and  plaoed  npo9 
the  market  will  not  be  subject  to  the  tax  pro- 
vided by  the  statute. 

{Bi.  Kote.— For'  other  eases,  see  Taxatkm. 
Cent  Dig.  H  68-89;    Dee.  Dig.  |  40.*] 

En  Bana  Error  to  District  Court,  El  Paso 
Coontjr;  Robert  E^  Lewis,  Judge. 

Actlba  by  Leroy  Leonard  against  W.  H. 
Beed,  County  Clerk  and  Beoorder,  and  otbers 
Judgment  for  defendants,  and  plsintUC  brings 
ercor.    Beversed  and  remanded. 

H.  K.  Wing  asd  B.  L.  Gbaubeni,  tor  plal» 
tut  In  'error.  B.  lb  Holland,  tor  defendants 
la  erron 


QABBBBT,  J.  Tbe  sole  question  present- 
^  tor  our  dertermlnatlon  la  the  constltutlon- 
allty  of  tbe  Itinerant  vendors'  act  (Sess.  Laws 
1906,  p.  274,  c.  114),  and  an  act  entlUed  "Ber- 
enue"  (chapter  167,  p.  408,  Acts  1903).  Leon^ 
ard  paid  the  license  fee  exacted  by  the  itiner- 
ant vendors'  act  >nd  also  tbe  tax  levied  opon 
Us  property  Tmd6r  the  provisions  of  chapter 
167  of  tbe  Acta  of  19Q8.  Thereafter  an 
agreed  case  was  submitted  to  tbe  district 
Court  tbe  purpose  of  whlcb  was  to  determine 
whether  be  was  entitled  to  recover  tbe  fM 
and  tax  so  paid.  From  tbe  facts  agreed  uii- 
on  liL  tbe  trial  court  so  far  as  necesssry  to 
consider  In  determining  ttie  eonstltutlanaUty 
of  tbe  acts  in  anestlon,  It.aQpears  tbat  In  ths 
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flummer  of  1905  Leonard  was  a  clHzen  of  the 
United  States,  a  nonresident  of  the  state  of 
Colorado,  and  that  his  place  of  residence  was 
Pasadena,  Cal. ;  that  he  was  then  engaged  In 
selling  manufactured  goods,  wares,  and  mer- 
chandise In  a  storeroom  rented  by  him  for 
that  purpose  In  the  dty  of  Colorado  Springs ; 
That  the  occupation  of  such  room  was  tanpo- 
rary,  and  without  Intention  to  engage  In  per- 
manent trade  therein ;  that  his  stock  of  mer- 
chandise consisted  of  articles  brought  Into 
this  state;  and  that  Reed,  county  clerk  and 
recorder  of  El  Paso  county,  demanded  of  him 
as  a  license  for  the  privilege  of  conducting 
his  business  the  sum  of  $230,  which  was  paid 
to  Reed  onder  protest.  It  further  appears 
that  Leonard  brought  his  sto<*  of  merchan- 
dise Into  El  Paso  county  and  state  of  Colora- 
do subsequent  to  May  1,  1905;  that,  pursu- 
ant to  the  revenue  act  involved,  a  tax  In  the 
sum  of  $41.0!>  was  asses.sed  against  this  stock, 
which  sum  he  paid  to  the  county  treasurer  of 
Bl  Paso  county  under  protest  September  30, 
1905,  Judgment  was  rendered  In  favor  of  the 
defendants,  Reed  and  others,  from  which  the 
plaintiff  appealed. 

We  have  no  Jurisdiction  to  entertain  the 
appeal.  Section  388,  Hills'  Ann.  Code.  But 
by  virtue  of  the  provisions  of  section  388a, 
Id.,  we  have  directed  the  clerk  to  enter  the 
action  as  pending  on  writ  of  error.  Were 
it  not  for  the  fact  that  appellees  have  enter- 
ed an  appearance,  we  would  be  compelled, 
on  the  authority  of  Brady  v.  People  (Colo.) 
101  Pac.  340,  to  dismiss  the  appeal,  and  re- 
fuse to  consider  it  on  error. 

The  term  "itinerant  vendor,"  as  defined  by 
the  itinerant  vendors'  act.  Includes  any  per- 
son who  engages  in  either  a  temporary  or 
transient  business  in  this  state.  In  one  local- 
ity or  by  traveling  from  place  to  place  selling 
merchandise,  and  also  "those  who,  for  the 
purpose  of  carrying  on  their  temporary  or 
transient  business,  hire,  lease,  or  occupy  a 
building,  structure,  tent,  car,  boat,  vehicle, 
storeroom,  or  place  of  any  kind  for  the  ex- 
hibition and  sale  of  any  manufactured  goods, 
wares  or  merchandise."  The  succeeding  sec- 
tion declares  that  the  act  shall  not  apply  to 
commercial  travelers  or  agents  selling  to  mer- 
chants In  the  usual  course  of  business.  This 
act  was  under  consideration  In  Smith  t. 
Parr,  44  Colo.  — ,  104  Pac.  401,  wherein  we 
held  that  the  Constitution  of  the  United 
States  confers  upon  Congress  the  sole  power 
to  regulate  commerce  among  the  several 
states,  and  therefore  Interstate  commerce 
cannot  be  taxed  by  a  state.  We  also  held 
that,  as  applied  to  the  facts  of  that  case, 
the  law  was  Invalid  for  the  reason  that  it 
was  nothing  more  or  less  than  the  Imposi- 
tion of  a  tax  upon  nonresidents  bringing  mer- 
chandise Into  the  state  for  the  privilege  of 
selling  to  the  consumer.  Such  Is  the  effect 
of  the  law  In  the  case  at  bar.  Plaintiff  in 
error  Is  reqirtred  to  pay  the  license  fee  exact- 
ed for  the  privilege  ot  disposing  of  his  mer- 


chandise at  a  storeroom  •  becausie  he  temt>o- 
rarlly  occupies  it  without  the  intention  of 
engaging  In  permanent  trade  at  that  place. 
His  temporary  occupation  results  from  the 
fact  that  he  Is  a  nonresident,  bMngIng  with 
him  from  a  sister  state  articles  of  merchan- 
dise which  he  seeks  to  dispose  of  to  those 
purchasing  for  their  own  use.  A  resident 
merchant,  permanently  engaged  In  selling  the 
Same  class  of  merchandise  at  a  storeroom  In 
Colorado  Springs,  Is  exempted  from  the  pay- 
ment of  such  license.  This  Imposes  a  burdM 
upon  the  nonresident  coming  to  the  state  for 
the  purpose  of  engaging  In  commerce  by  re- 
quiring him  to  pay  for  the  privilege  of  selling 
articles  of  merchandise  brought  with  or  sent 
to  him  from  the  outside,  from  which  the  resi- 
dent, permanently  engaged  in  business,  is  ex- 
empted. That  it  is  not  a  tax  Imposed  upon 
the  merchandise  of  plaintiff  because  It  had 
become  a  part  of  the  general  mass  of  the 
property  of  the  state  Is  manifest  from  the 
fact  that  In  addition  to  the  license  fee  exact- 
ed the  act  of  1903,  supra,  provides  for  th& 
levy  of  a  tax,  and  under  which  a  tax  was  In 
fact  levied  In  addition  to  the  license  fee  ex- 
acted, the  validity  of  which  we  shall  consider 
later.  The  existence  of  this  provision  serves 
to  strengthen  our  conclusion  In  Smith  v.  Farr, 
wherein  It  was  stated,  as  applied  to  the  facts 
of  that  case:  "The  license  exacted  is  nothing 
more  or  less  than  a  tax  Imposed  upon  outside 
manufacturers  for  the  privilege  of  selling 
their  products  In  this  state  direct  to  Ihe  con- 
sumer, for  the  reason  that  mahnfacturerti 
within  the  state  are  relieved  from  that  bur- 
den." 

7he  fourteenth  amendment  to  the  federal 
Constitution  provides :  "No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States,  •  ♦  •  nor  deny  to  any 
person  within  its  Jurisdiction  the  equal  pro- 
tection of  the  laws."  The  act  exempts  from 
Its  operation  commercial  travelers  or  agents 
selling  to  merchants  In  the  usual  course  of 
business.  This  Is  a  discrimination  without 
any  reason.  An  Itinerant  vendor,  as  defined 
by  the  act,  could  maintain  a  temporary  place 
of  business  next  door  to  plaintiff,  and  engage 
In  selling  the  same  character  of  merchandise 
to  merchants  without  paying  a  license  fee. 
A  burden  Is  thus  Imposed  upon  one  Itinerant 
vendor  from  which  another  Is  exempt  We 
can  see  no  reason  why  one  temporariry  oc- 
cupying a  storeroom  and  aelling  to  iner- 
chants  may  do  so  without  paying  a  license 
fee,  while  another,  who  sells  the  same  arti- 
cle from  his  temporary  place  of '  business 
to  a  consumer,  must  pay  that  fee.'  Classifica- 
tion which  Is  natural  and  reasonable  is  valid. 
That  which  is  arbitrary  and  eaprldlons  A 
not.  In  short,  te  we  held  In  SmiQi  v.  Pflrr, 
supra,  under  the  statute  one  may' enjoy  k 
right  which  Is  denied  another  withWi  the 
same  Jurisdiction  in  like  circumstances,  and 
for' that  reason  the  statute  Is  obnoxious  t(> 
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the  fourte^th  aioendment  to  the  {ederal 
Constitution.. 

The  federal  Constitution  further  provides: 
"The  citizens  of  each  state  shall  be  entitled 
to  all  the  prlTlleges  and  immunities  of  the 
citizens  of  the  several  states."  Section  2, 
art  4.  The  statute  under  consideration 
clearly  violates  this  provision.  When  analyz- 
ed for  results,  we  And  that  the  citizen  of 
another  state  who  comes  to  Colorado  to 
temporarily  engage  in  the  sale  of  merchan- 
dise in  a  storeroom  temporarily  occupied 
without  the  intention  of  engaging  in  perma- 
nent trade  in  such  place  is  required  to  pay 
a  license  fee,  whUe  a  resident  merchant  next 
door,  occupying  his  place  of  business  perma- 
nently and  engaged  in  selling  the  same  char- 
acter of  merchandise.  Is  not  required  to  pay 
that  fee.  So  that  it  is  manifest  the  statute 
attempts  to  confer  privileges  and  immunities 
upon  its  own  residents  which  it  denies  to 
those  of  other  states. 

A  state  may  require  a  license  to  engage  in 
business,  but  such  license  must  be  uniform, 
and  not  discriminate  in  favor  of  one  class 
and  against  another,  nor  In  favor  of  its  own 
citizens  as  against  those  of  other  states,  or 
require  a  license  which  will'  constitute  a 
regulation  of  interstate  commerce;  and  a 
statute  not  uniform  in  its  operation,  but  in 
favor  of  one  and  against  another,  although 
each  is  engaged  in  the  same  business  and 
vending  the  same  character  of  articles  in  a 
similar  tray,  is  unconstitutional.  Ames  v. 
People.  25  Colo.  508,  55  Pac.  725.  On  the 
authority  of  that  case,  and  Smith  V.  Farr, 
supra,  plaintiff  was  entitled  to  Judgment  for 
the  license  fee  paid. 

The  revenue  act  of  1903  is  entitled:  "An 
act  to  subject  stocks  of  goods,  wares  or  mer- 
chandise entering  any  county  subsequent  to 
the  first  day  of  May,  In  any  year,  for  tem- 
porary lodgment  and  sale  to  the  taxes  Im- 
posed upon  permanent  stocks  of  the  same 
character  and  providing  methods  of  collect- 
ing the  same."  Section  1  is  as  follows: 
"Whenever  any  person,  firm  or  corporation 
shall,  subsequent  to  the  first  day  of  May  of 
any  year,  bring  or  send  Into  any  county  any 
stock  of  goods  or  merchandise  to  be  sold  or 
disposed  of  in  a  place  of  business  temporari- 
ly occupied  for  their  sale  without  the  in- 
tention of  engaging  in  permanent  trade  In 
such  place,  the  owner,  consignee  or  person 
in.  charge  of  said  goods  or  merchandise,  shall 
immediately  notify  the  county  assessor,  and 
thereupon  the  assessor  shall  at  once  proceed 
to  value  the  said  stock  of  goods  and  mer- 
chandise at  its  true  value,  and  upon  such 
valuation  the  said  owner,  consignee  or  per- 
son in  charge  shall  pay  to  the  collector  of 
taxes  a  tax  at  the  rate  assessed  for  state, 
county,  and  local  purposes  In  the  district  in 
the  year  .then  current.  •  »  • "  From  a 
literal  reading  of  the  statute  it  Imposes  dou- 
bl»  taxation.  This  the  law  does  not  author- 
ise nor,  permit^   People  ei;  reL  .y.  Ohio  &,  >C. 


R.  Ry.  Co.,  96  111.  411;  County  Com'rs  t. 
Wilson,  15, Colo.  90,  24  Pac.  563. 

The  act,  however,  if  enforced,  would  re- 
sult in  double  taxation.  Its  purpose,  as  de- 
duced by  its  title,  it  to  subject  a  stock  of 
merchandise  brought  into  any  county  subse- 
quent to  the  1st  day  of  May  In  any  year,  for 
temporary  lodgment  and  sale,  to  the  tax  im- 
posed upon  permanent  stocks  of  the  same 
character.  The  statute  provides  for  corrying 
out  this  purpose.  Let  us  consider  the  results 
■which  would  follow  the  enforcement  of  the 
statute:  A  merchant  doing  biisiuess  lu  the 
city  of  Denver  has  returned,  for  the  purpose 
of  assessment,  the  average  value  of  his 
stock  of  merchandise,  for  the  year  preceding 
April  1st,  as  required  by  our  general  revenue 
act.  Upon  such  valuation  the  taxing  au- 
thorities of  the  city  and  county  of  Denver 
will  levy  a  tax  wUch  the  owner  will  be  re- 
quired to  pay.  If,  subsequent  to  the  date 
of  making  his  return,  and  after  the  1st  day 
of  May  of  the  year  such  return  was  made, 
he  removes  the  stock  he  had  on  hand  April 
1st,  or  a  part  thereof,  to  the  city  of  Colorado 
Springs,  he  would  be  required  to  pay  an- 
other tax  for  state,  county,  and  local  pur- 
poses equal  to  that  assessed  upon  similar 
stocks  of  like  value  In  that  city.  Or,  take  the 
case  of  a  merchant  engaged  in  business  In 
the  city  of  Denver,  who  concludes  to  tem- 
porarily enlarge  his  business  by  renting  a 
store  next  door,  without  any  intention  of 
engaging  in  permanent  trade  at  that  place, 
and  for  the  purpose  of  furnishing  a  stock 
for  such  store  brings  in  from  outside  the 
state,  subsequent  to  May  Ist,  a  new  stock  of 
goods,  and  places  them  In  the  temporary 
store  for  sale.  Under  our  general  revenue 
act  he  would  be  required  to  Include  this 
new  stock  In  determining  the  average  value 
of  his  merchandise  for  the  year,  would  be 
assessed  thereon,  and  required  to  pay  taxes 
accordingly ;  and  yet,  in  addition  to  this  tax- 
ation, according  to  the  statute,  he  would  be 
compelled,  as  a  condition  precedent  to  offer- 
ing hia  stock  for  sale  in  his  temporary  store, 
to  pay  a  tax  on  its  full  cash  value,  equal  to 
that  assessed  for  state,  county,  and  local 
purposes  upon  similar  merchandise  of  like 
value.  In  each  Instance  the  enforcement  of 
the  statute  would  result  in  double  taxation. 

If  the  IjCglslature  has  the  power  to  impose 
any  such  tax,  in  the  circumstances  con- 
sidered, then  it  might  require  the  resident 
of  San  Miguel  county,  who  should  go  to 
the  county  of  Montrose  and  purchase  a  horse 
after  the  Ist  day  of  May  from  the  owner, 
who  had  returned  it  in  his  tax  schedule, 
and  who  would  be  required  to  pay  a  tax 
thereon,  and  brought  it  into  the  county  of 
San  Miguel  for  his  own  use,  to  pay  a  tax 
as  ft  condition  precedent  for  enjoying  that 
privilege;  or  a  teamster  engaged  lu  the 
business  of  teaming  in  the  city  of  Denver, 
if  he  should  temporarily  encase  In  team- 
In^  In  the  county  of  Jefferson,  could  be  to- 
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quired  to  pay  a  tax  npon  his  outfit,  because 
taken  Into  tbe  latter  poQDty  after  a  certain 
date,  although  he  was  regularly  assessed 
for  such  propeirty  In  the  county  of  his 
residence.  Trae,  these  are  extreme  cases, 
and  It  Is  not  likely  that  we  \rlll  ever  be 
called  upon  to  consider  the  yalldlty  of  an 
act  Imposing  taxes  In  such  circumstances, 
but  they  serve  to  iUustrate  tbe  extent  to 
which  the  Legislature  might  go  If  the  act 
under  consideration  could  be  enforced  as  it 
reads  literally. 

Counsel  for  the  defendants  say  that  no 
question  of  double  taxation  Is  presented,  In 
Tiew  of  tbe  fact  that  the  property  was 
brought  Into  the  state  subsequent  to  the  ist 
day  of  May,  1905,  and  hence  that  the  tax 
levied  Is  not  upon  goods  taxed  In  some  oth- 
er county.  He  contends  that  the  object  of 
this  act  Is  to  secure  equality  in  the  tax 
laws  by  providing  that  stocks  of  goods 
brought  Into  the  state  after  the  1st  day  of 
Hay  in  any  year,  and  temporarily  placed  on 
Qxe  market  In  competition  wtth  goods  bear- 
ing the  burden  of  taxation,  shall  also  bear 
(heir  proportlonata  share  thereof.  Conced- 
ing, for  the  sake  of  the  argument,  that  tbe 
law  Is  susceptible  of  this  construction,  and 
that  the  General  Assembly  has  tbe  power 
to  provide  by  law  for  the  levy  and  collec- 
tion of  a  tax  on  merchandise  brought  Into 
tbe  state  and  temporarily  placed  on  sale, 
let  ns  see  if  the  law  under  consideration  Is 
valid.  Section  8,  art  10,  of  our  Constitu- 
tion provides  that  "all  taxes  shall  be  uni- 
form npon  the  same  class  of  subjects,  with- 
in the  territorial  limits  of  the  authority  levy- 
ing the  tax,  and  shall  be  levied  and  col- 
lected under,  the  general  laws,  which  Sball 
Ikrescribe  such  regulations  as  will  -secure 
a  Just  valuation  for  taxation  <«f  all  prop- 
erty, real  and  persmaL"  Uniformity  In  tax- 
ing implies  equality  in  tbe  burden  of  taxa- 
tion, and  all  taxes  must  be  uniform  on  the 
same  class  of  property  within  the  Jurlsdle- 
tlon  of  tbe  authority  levying  them.  Catron 
T.  Co.  Com'rs,  1$  Colo.  6fiS,  33  Pac:  S18; 
People  ex  teL  Crawford  v.  Lotbrop,  3  Colo. 
428;  Sleight  v.  People,  74  lU.  47. 

Tested  by  our  Constitution  and  the  prin- 
ciples deducible  therefrom,  we  find  the  law 
wanting  in  validity.  It  imposes  a  tax  upon 
goods  and  merchandise  brought  into  any 
county  subsequent  to  the  Ist  iday  of  May  in 
any  year  for  XviaporHiy  lodgment  and  sale, 
and  by  neceqsary  imi>llcatk>n  relieves  goods 
Of  a  similar  dtiaracter  brought  into  the 
same  county  at  the  same  time  from  the 
burden  of  such  tax  1^  they  be  not  placed  npon 
the  market  This  discrimination  robs  the 
law  of  the  indispensable  requisite  that  taxes 
shall  be  upUorm  npon  property  within  the 
jurisdiction  of  the  body  imposing  {hem,.  If 
a  certain  character  of  property  brought  Into 
.a  county  for  a  particular  purpose. after;  the 
first  day  vt  May  In  any  loae  year  may  be  sub- 


jected to  a  tax,  then  all  other  property  with- 
in the  same  Jurisdiction  of  a  similar  cbaracy 
ter  must  be  subjected  to  the  same  tax.  In 
order  to  satisfy  the  provision  of  our  Consti- 
tution on  the  subject  of  uniformity  of  taxa- 
tion. Graham  v.  Com'rs  of  Chautauqua  Co., 
31  Kan.  473,  2  Pac.  649;  County  Com'rs  v. 
Wilson,  supra. 

It  may  be  that  the  act  only  covers  that 
class  of  goods  or  merchandise  usually  sold 
from  a  storeroom.  We  do  not  deem  It  nec- 
essary to  pass  upon  this  question,  but  call 
attention  to  the  fact  that  U  It  was  so  con- 
strued, then  It  would  be  obnoxious  to  the 
provision  of  our  Constitution  relating  to 
uniformity  of  taxation,  for  the  reason  that 
all  chattels  not  usually  sold  from  a  store- 
room, like  horses  or  cattle,  although  brought 
into  the  county  after  the  Ist  day  of  Hay 
In  any  year  and  placed  upon  the  market, 
would  not  be  Subject  to  tbe  tax  provided  by 
the  statute. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  Judgment  in  favor  of  plaintiff 
in  accordance  with  the  views  expressed  la 
this  opinion. 

Reversed  and  remanded. 


(46  Colo.  tl7) 
SPATTIDINO  et  aL  r.  PATTKRSON. 
(Supreme  Court  of  Colorado.    Oct  4,  1909.) 
L  Taxation  ({  40*)  —  CoNSTmmoKAi.  Rb- 

qUIBKIIERTS— CNIFOSUITT. 

Laws  1908,  p.  408,  e.  157,  taxing  stocks  of 
goods  entering  a  county  subsequent  to  the  1st 
day  of  May,  in.  any  year,  for  temporary  lodg- 
ment and  aale,  ii  violative  of  the  constitutional 
requirement  that  taxes  be  nniform,  since  it  by 
neceanry  implication  lelievea  goods  of  a  similar 
character,  brought  Into  the  same  conoty,  at  the 
same  time,  from  the  burden  of  the  tax,  if  they 
be  not  placed  upon  the  market 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  Si  6^-89:   Dec  Dig.  i  40.*]   . 

2.  Tazatior  (8  613*)— Saui  URma  Void  Act 

— BiOHiB  OF  OwNia. 

Where  goods  were  sold  for  taxes  by  the 
county  treasurer  under  an  uDConstltutionai  act, 
and  tne  owners'  representative  bid  them  in,  and 
the  difference  between  the  selling  price  and  tax- 
es and  cost  was  tendered  the  owners  and  re- 
fused, and  the  tender  was  kept  frood,  tbe  owners 
could  not  recover  from  the  treasurer  the  value 
of  the  goods,  but  only  the  amount  bid  at  the 
sale,  less  the  amount  of  the  tender. 

[Ed.  Notfer-For  other  cases,  see  Taxation, 
Cent  Dig.  I  1261 ;    Dec.  Dig.  I  813.*] 

Bn  Banc'  Appeal  from  District  Court,  La 
Plata  Conaty;  Jas.  U  Russell,  Judge. 

Action  by  B.  W.  Spauldlng  and  others 
against  W.  J.  Patterson.  Judgment  for  de- 
fendant and.  plalntlfls  appeal.  Reversed 
and  remanded. 

V.  0.  Perkins,  for  appellants 

PER  CURIAM.  In  tiie  ^nmner  of  1904 
the   Spauldiug  Manufacturiag -.  Company,  a 
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copartnership  engaged  In  Ihe  mannfacture  ot 
buggies  and  wagons  at  Orlnnell,  Iowa,  ship- 
ped from  tbelr  establishment  a  car  load  of 
vehicles  to  Durango,  In  this  state.  They 
were  shipped  for  the)  purpose  of  sale  in  Col- 
orado, and  were  stored  In  a  building  on  Main 
street  In  Durango.  By  Tlrtue  of  a  revenue 
net  found  In  Sess.  Laws  1903,  p.  408,  c.  157, 
the  assessor  of  La  Plata  county  assessed 
the  vehicles  and  Issued  a  warrant  directed 
to  the  treasurer  of  the  county  for  the  col- 
lection of  the  taxes  so  assessed.  Under  this 
warrant,  certain  of  the  vehicles  were  tak- 
en possession  of  and  advertised  for  sale  by 
the  treasurer.  At  the  sale  Morgan,  the  rep- 
resentative of  the  Spauldlng  Manufacturing 
Oompany,  bid  In  the  property  seized  for  tbe 
sum  of  $200  which  be  paid  to  the  treasurer. 
Tbe  tax  and  costs  amonnted  to  $173.60,  and 
the  difference,  $2(1.40,  was  tendered  appel- 
lants, which  they  refused  to  receive.  There- 
jift«r  the  Spauldlng  Manufacturing  Company 
brought  suit  to  recover  from  Patterson,  the 
treasurer,  tbe  value  of  the  vehicles,  seised 
and  sold  byblm.  The  tender  was  kept  good 
by  paying  into  court  $26.40  for  the  use  of 
Uie  Spauldlng  Manufacturing  Company.  At 
the  trial,  under  the  Issues  made  by  the  plead- 
ings, the  facts  were  established  as  above 
narrated.  Tbe  Judgment  of  the  court  was 
In  favor  .of  the  defendant,  from  which  plain- 
tuts  appealed  to  the  Court  of  Appeals.  Mr. 
Justice  Gabbert  delivered  the  opinion  of  tbe 
court 

In  Leonard  v.  Reed,  45  Colo.  — ,  104  Pac. 
410,  we  htid  that  the  act  under  'Which  the 
tax  was  levied  and  the  property  of  the 
plaintitb  seized  and  sold  was  obnoxious 
-to  the  provision  of  our  Constitution  on  the 
subject  of  taxation,  for  tbe  reason  that  'It 
imposes  a  tax  upon  goods  and  merchandise 
brought  Into  any  county  subsequent  to  the 
first  day  of  May  In  any  year  for  temporary 
'iodgment  and  sale  and  by  necessary  implica- 
tion relieves  goods  of  a  similar  character 
brought  into  the  same  county  at  tbe  same 
time  from  the  burden  of  such  tax,  if  they 
be  not  placed  upon  the  market.  This  dis- 
crimination robs  the  law  of  the  indispensa- 
ble requisite  that  taxes  shall  be  uniform 
upon  property  within  the  Jurisdiction  of  the 
body  imposing  them."  On  the  authority  of 
tbe  Leonard  Cas6  the  Judgment  of  the  dis- 
trict court  must  be  reversed. 

Plaintiffs  Beek  to  recover  the  raise  of 
the  vehicles  seized  and  sold.  In  the  dr- 
cnmstances  of  this  case,  we  think  they  are 
only  entitled  to  Judgiaent  for  the  amooat 
bid  at  Uie  sale,  lass  tbe  sum  paid  into  court 
tor  their  naa. 

Tbe  Judgqaoit  of  the  district  court  Is  re- 
versed and '  the  canse  remanded,  'frith  di- 
rections to  enter  judgment  in  accordance 
wlthHhtt  TffBW#  expressed  la  this  Opinion.  ' 
''    Reversed  and  remandM. 


l*SXMt.  861) 

DIOKINSOK  ▼.  mOEIKSON. 

(Supreme  Court  of  Colorado.     Oct  4,  1909.) 

1.  Appkai.  and  Bbsob  (I  82!^— Oanns  Rx- 
viewabi.b  — dlvobok  ubcbxjc  —  motioit  to 
Open. 

Denial  of  a  motion  to  reopen  a  divoice  de- 
cree Is  not  such  a  final  Judgment  as  will  au- 
thorize a  M'vlew  either  on  appeal  m  writ  of  er- 
ror. 

[Ed.  Note.— For  other  case*,  see  Appeal  and 
Error,  Cent  Dig.  f  478?  Dec  Dig.  {  82.*] 

2.  Appeai,  and  Esbob  (t  82^— Scopjt  op  Re- 
view—Obdbxs  AlTEB  JUDOMEKT. 

Under  Mills'  Ann.  Code,  I  398,  antborts- 
ing  a  review  of  the  prooMdings  below  after  final 
judgment  the  Supreme  Court  oooM  not  review 
an  order  denying  a  motion  to  reopen  the  judg- 
ment except  in  connection  with  tbe  main  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  478;    Dec.  Dig.  |  82,»J 

S.  Appeal  and  Ebbob  (}  82*)- StrssEQUEifT 

Obdkbs— Review. 

Where  no  anpeal  was  taken  from  a  divorce 
decree,  and  tbe  time  of  suing  out  a  writ  of  er- 
ror bad  expired,  an  appeal  from  an  order  deny- 
ing defendant's  motion  to  reopen  the  decree 
will  be  dismissed. 

[Ed.  Note.— For  other  cases,  sas'  AnKal  and 
EBtoi;  Cent  Dig.  14'^;-  Dec.  Dig.  f  82.*] 

Appeal  from  Garfield  County  Court;  A. 
L.  Beardsley,  Judge. 

Suit  by  Charles  J.  Dickinson  against  Sadie 
A.  Dickinson  for  divorce.  A  decree  having 
been  granted  plaintiff,  defendant  applied  to 
reopen  the  same,  and,  from  an  order  deny- 
ing her  motion,  appeals.    Dismissed. 

James  C.  Gentry,  for  aeipellant  CL  W. 
Darrow  and  J.  S.  Camahan,  for  appellea 


STBELB,  G.  J.  December  4,  1S06,  la  the 
county  court  of  Garfield  county,  a  decree  «C 
divorce  wtt  granted  to  the  plaintiff,  the 
appellee  here.  No  attempt  was  made  to  have 
tbe  canse  reviewed  in  this  court  but  'Witbln 
a  year  from  tbe  efitertef  vt  the  decree  de- 
fendant appellant  her^  moved  to  reopen  the 
decree,  setting  'forth  In  her  aflldavlt  reaBons 
which  she  claims  entitled' her  to  have  the 
cause'  reopened.  The  court  denied  the  mo- 
tion, and  she  has  appealed  tO  this  court 

Tbe  denial  of  the  motion  to  reopen  tbe 
decree  is  not  such  a  final  judgment  as  'woold 
authorize  a  revlevr  by  this  court  either  on 
appeal  or  error.  Under  section  888,  Mills' 
Ann.  Code,  we  are  autborlised  to  review  the 
proceedings  of  the  trial  ooatt  Subsequent  to 
final  Judgment  bat  we  cannot  review  saCh 
proceedings  except  te'  connection  with  the 
main  case.  Under  section  11,  c.  80,  p.  241, 
Laws  1893,  miless  a  writ  of  error  is  sued  out 
'wlthbn  six  months  after  the  decree  of  di- 
vorce, we  are  without  jurisdiction  to  review 
tbe  case  on  error.  As  no  appeal  -was  taken 
from  the  decree  of  divorce,'  and  as  the  'time 
for  suing  out  a  -writ  of  error  has  expired, 
and  as  we  are  without  authority  to  review 
the  proceedings   subse<}uent  to  final   judg- 
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ment  It  MIoira  that 'die  appeal  tttk«n  mnat 
be  dismissed,  and  it  la  ao  ordered. 
Appeal  dlamlsaed. 

GAMFBBLL  and  MUSSBB,  33^  OOMor. 


(«  Colo.  S24)  

HALL  T.  CnDAHT. 
(Bnpneme  C<nirt'«f  Oolorado.    Oet  4,  1909.) 

1-  PCBADIHO  (I  868*)— ^Atttma  TO  BtATC  Skp- 

AKATBX.T  CAusaa  or  Aoiioif— RxmoT. 
The  objection  to  a  complaint  containing  in 
one  connt  two  distinct  causes  of  action,  in  vio- 
lation of  Ctv.  Code,  I  70,  sobd.  S,  providing  tliat 
wbete  two  or  more  distinct  caases  ct  action  are 
anited  in  the  same  complaint,  it  shall  be  necasr 
saiy  to  state  separately  the  different  causes, 
mnat  be  taken  by  motion  under  section  60;  and, 
where  a  motion  ts  made  in  time,  the  court  most 
Older  the  catisea  ot  action  to  be  separataly  stat- 
ed, and  on  plaintilTs  failure  to  do  so,  the  com- 
plaint must  be  stricken. 

[Ed.  NoK.— For  other  eases,  see  Pleading, 
Cent.  Dig.  H  1194-1196;   Dec  Dig.  8  868.*] 

a  PLEADnrs  (|'466*)— IMPBOPBB  JonrDSB  of 

0AU8EB  OF  AOnON-^FBCIAI.  DEIItTBXIK.' 

The  4Q«tion  whether  two  cauaea  of  aetiea 
Iiare  been  improperly  united  nuiat,  under  Civ. 
Code,  I  50,  be  raised  by  special  demurrer,  and 
it  is  waived  by  answer. 

[Ed.  Note.— BV>r  ether  cases,  see  Pleading, 
Cent.  Dig.  1 1870;  Dee.  Dig.  {  406.*] 

&  PUADIRO    (Sf    192,    867*)— AVBIGVOTTB    OB 
UMCCBTAm    Pl.BADIIirOB— RSUEOT. 

The  question'  whether  a  complaint  is  am- 
Ugnons  or  uncertain  may  be  raised  by  demur- 
ler,  and  it  aeems  tkat  a  motion  under  Cir.  Code, 
H  60,  76.  relating  to  motions  to  make  pleadings- 
more  specific,  etc..  ia  a  concnrrent  remedy. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  409,  1173;  Dee.  Dig;  H  1^ 
867.*) 

4.  Puu.nino  (I  42e*)—AjcBiaDOT78  on  UnOEB- 
TAin  PLEADIROa— DKFEcn— Waivkb. 

A  motion  to  make  a  complaint  more  sp^ 

eiiio  or  definite  is  waived  by  pleading  over. 
[Bd.   Note.— For   other  cases,   see   Pleading, 

Cent.  Dig.  1 1426;  Ded  Dig.  |l2&*] 

OL  PUAOIRG    (I  868*)— COXPLAINT  — JOINDXB 

OT  esPAHATB  Causes  or  Acrioif— Rxmxdt. 
'Where  tlie  complaint,  in  an  action  to  en- 
Cmcs  a  mechanie's  lien,  oontains  in  one  oonnt 
a  eaaae  of  action  baasd  on  a  liability  on  an  «(• 
press  contract,  and  a  liability  under  Mechanic's 
Uen  Law  (Sees.  Laws  1899,  p.  267,  e.  118,  |  S), 
provMing  uat  tlie  property  of  an  owner  who  has 
not  made  a  centxmct  for  the  improvement  is  sub- 
jected to  the  lien  where  with,  knowledge,  and  he 
does  not  give  notice  uat  his  Interests  shall  not 
be  snbiect  to  a  lien,  tlie  refusal  to  giant  the  mo- 
tion to  state  the  causes  of.  action  separately  was 
reversible  error. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Ceat  Dig.  1 1194 ;  Dec.  Dig.  I  868.*] 

Ai>peal  from  OUpln  Connty  Oonrt;  Mor 
Adibangli,  Judga 

Action  by  Thomas  Cndahy  against  laaac 
Hall  and  anotber.  From  a  Jndgment  for 
plaintiff,  defendant  laaM  Hall  appeals.  Se- 
versed  and  remanded. 

Winiam  "O.  Matthews  and  James  M.  So- 
right,  for  appellant. 


:  OAMPBCLL,'  X  "tbia  aoMom  toeBforcO  at 
mechantc's'tien  upon  a  mine.  Is  against  issac. 
Hall,  the'  owner,  and  8.  D.  Hauna,  who.  It. 
is  alleged,  had  a  oAtract  with  the  owner  for 
its  pnrcfaase.  The  complalat  unquestionably 
oontalna  two  well  pleaded  separate  and  dis- 
tinct eauses  ot  action  blended  In  one  state- 
ment It  first  alleges  that  plaintiff  and  his 
assignors,  under  a  contract  with  'Hanna,  fnr- 
nlahed  materials  and  performed  labor  in  de- 
veloping th«  mine,. for  which  a  lien  thereon 
is  aSked,  the  supplying  of  which;  by  the  con- 
tract of  purchase,  the  vendor.  Hall,  required 
of  the  vendee,  Hanna.  It  is  evident  that  the 
pleader  sohght  to,  end  did,  state  a  cause  ot 
action  witiiln  the  decision  in  Sbapleigh  et  al. 
T.  Hull,  21  Cola  419,  41  Pac.  1108,  which,  in 
thedrcumatances  stated,  it  is  claimed 'gives, 
a  lien  on  the  interest  of  both  vendor  and  ven-: 
dee.  The  CMnplalnt  further  proceeds,  In  th»' 
same  general  statemtot,  with:  other  allega*' 
tlons  that  these  materials  were  fsmished. 
and  the  wtirk  done  open  the  mine  with  'full 
knowledge  by  HbH,  the  ownfer,  who  did  not, 
within  the  statutory  tlme^  give  and  post  S' 
notice  that  his  Interests  In  the  mine  shall  not. 
be  su^e^t  tlo  the  Hen;  Tf  thus  clearly  appears 
that 'the  complaint  contains.  In  the  one  state- 
ment, two  distinct  eanses:  of  action  against 
defendant  Hall,  tb^  owner;  the  first  being  a 
lability  npon  an  eocpresS  contract,  the .  sec- 
ond, a  noncontract  statutory  liability.  In  that 
the  owner  disregarded  the  provisions  of  sec- 
tion S  of  our  mechanic's  lien  act  (Sess.  Laws 
1899,  IK  267,  c.  118),  which  provides  that  th* 
property  of  the  owner,  who  has  not  made  a  con* 
tract  for  such  improvements,  Is  subjected  to 
the  Hen  If  he  acquires  knowledge  thereof, 
and  does  not  within  flT»  days  thereafter  give 
and  pest  a  notice  that  bis  Interests  shall  not 
be  subject  to  a  Hen  for  the  same.  The  de- 
fendant owner,  HsU,  for  himself  alone^  filed 
a  motion  to  the  complaint,  which,  among  oth- 
er things,  asked  that  these  two  causes  of 
action  be  separately  stated.  This  motion  was 
orermled,  and  Ball  by  special  demurrer  rais- 
ed die  same  questions,  which  was  alSo  over- 
mled,  and  he  then  answered.  Upon  the  is- 
sues of  fact  thus  joined,  defendant  Hanna 
snSerlng  default,  the  hearing  resulted  In  find- 
ings for  plaintiff,  and  a  decree  was  rendwed 
thereon  awarding  a  money  judgment  against 
Hanna,  and  establishing  the  lien  against  the 
interests  of  both  defendants  In  the  min& 
Defendant  Ball  brings  the  Case  here  by  ap- 
peal.' 

There  can  be  no  doubt  that  the  motion  la 
well  taken.  Subdivision  8,  |  7^  of  our  Olvll 
Code  prevides  that  where  two  or  more  dis- 
tinct causes  of  action  are  tmlted  In  the  same 
complaint,  *Mt  Shall  be  necessary  to  state  sep- 
arately in  the  complaint  the  different  causes 
for  which  the  hctlon  Is  brought"  Thhi  Is  an 
imperative  reqniremenb  -  When  ttds  preTl< 
slon  Is  violated,  the  court  has  no  discretion 
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la  the  matter,  but  must,  vfhen  a  motion  ttiere- 
tor  Is  made  in  apt  time,  order  them  to  be 
separately  stated;  and,  If  plaintiff  falls  to 
comply  with  the  order,  his  complaint  should 
be  stricken  from  >  the  flies.  In  some  states  it 
has  been  held  that  a  special  demurrer  is  an 
appropriate  remedy,  but  the  rule  which  pre- 
vails In  this  Jurisdiction  requires  the  objec- 
tion to  be  taken  by  motion.  Code,  S  60 ;  Cra- 
mer V.  Oppensteln,  16  Colo.  504,  27  Pac.  716 ; 
Orman  et  al.  v.  Hannlx,  17  Colo.  564,  90  Pac. 
1037,  17  L.  R.  A.  602,  31  Am.  St  Rep.  340; 
Bliss  on  Code  Pleading  (Sd  Ed.)  M  119,  120; 
Pomeroy's  Remedies  and  Remedial  Rights,  || 
447,  450,  575;  14  Euc.  Pleading  &  Practice, 
pp.  73  et  seq.,  79 ;  6  Enc.  PI.  &  Pr.  pp.  246, 
272,  et  seq.  From  the  foregoing  It  will  be 
seen  that  the  Question  for  decision  here  is 
not  whether  the  Complaint  Is  ambiguous  or 
uncertain,  or  whether  two  causes  of  action 
have  been  properly  united.  The  latter  cfues- 
Uon,  under  Code,  |  50,  must  be  raised  by 
special  demurrer,  and  is  waived  by  aUswer. 
The  former  is  also  raised,  by  demurrer,  and, 
it  seems  a  motion  under  sections  60  and  75  is 
a  concurrent  remedy.  Orman  v.  Mannlx,  su- 
pra; 9  Enc.  PI.  &  Pr.  p.  273.  It  has  also 
been  held  that  a  motion  to  require  a  com- 
plaint to  be  made  more  speclflc  or  definite  is 
addressed  to  the  sound  legal  discretion  of 
the  trial  court,  and  Its  ruling  thereon  will 
not  be  reversed  unless  the  discretion  has-been. 
abused.  6  Enc.  PI.  &  Pr.  p.  280;  McDuffle 
T.  Bentley,  27  Neb.  380,  43  N.  W.  123;  Catta- 
cart  V.  Peck,  11  Minn.  45  (611.  24).  And  gen- 
erally motions  directed  to  such  defects  are 
waived  by  ple&dlng  over.    31  Cyc.  75Z  . 

Under  the  mandatwy.  requirement  .of .  sec- 
tion 70,  subd.  3,  of  our  Code  that  different 
causes  of  action  whlcu  are  set-  w  lu  the 
same  complaint  inust  .be  s^aratqly  stated 
therein,  though  some  authorities  dp  iioit  re- 
gard the  vice  aa  serious  (Poesell  v.  Smith,  89 
Colo.  127,  88  Pac.  1064),  It  would  seem  that, 
when  It  lias  once  been  ascertained  that  two 
or  taote  -causes  of  action  are  thus  pleaded, 
and  certainly  where,  as  here,  they  are  incon- 
sistent, the  court  Jaas  no  discretion  when  the 
objection  is  made  in  apt  time,  but  must  re- 
quire them  to  be  separately  stated.  If,  how- 
ever, it  is  a  discretionary  matter,  it  Is  clear 
that,  when .  it  clearly  appears  that  two  or 
more  such  causes  of  action  as  we  tiave  here 
are  Intermingled  in  one  count  ot  the  com- 
plaint, to  refuse  the  seasonable  request  of 
the  defendant  to  have  them  separately  stated 
works  to  defendant's  prejudice,  aj;id  is  an 
abuse  of  discretion  for  which  a  reversal  will 
lie.  The  reasons  for  such  a  holding,  are  ob- 
vloua  The  defendant  is  entitled  to  have 
different  causes  of  action  separately  stated, 
not  only  that  he  may  determine  for  himself 
whether  or  not  they  are  such  as  may  be  prop- 
erly united  in  the  same  complain^  \»it  also 


whether,  when  separately  statsd,  any  of  tbieio 
Is  subject  to  a  motion  or  to  a  demurrer  upon 
any  other  ground.  Whatever  tlie  Code  pro- 
vlBlons  may  be  as  to  what  causes  of  action 
may  be  united  in  one  complaint,  it  is  untform- 
ly  held  that  they  must  be  separately  stated, 
and  in  some  states 'the  statements  must  be 
numbered.  The  latter  requirement  Is  not  In 
our  Code.  Bliss  on  Code  Pleading  (3d  Ed.) 
§1  119,  120. 

In  the  case  before  us,  as  siready  said, 
there  Is  not  the  slightest  doubt  that  two  dis- 
tinct causes  of  action  liave  been  Intermingled 
in  one  statement  of  the  complaint  We  are 
not  now  concerned  with  the  question  whether 
they  are  such  as  may  be  properly  united,  if 
separately  stated.  It  Is  the  undoubted  right 
of  defendant  to  have  them  separately  stated, 
for  the  reasons  already  given.  This  com* 
plaint  differs  from  the  one  which  was  con- 
sidered by  this  court  in  Gutshall  v.  Kornaley, 
38  Colo.  195,  88  Paq.  158.  There  it  was  said 
that  there  was  some .  oneertatlnty  as  to  the 
cause  of  action  upon  which  the  plaintiff  re- 
lied, which  objection.  If  It  was  good,  was 
waived  by  answer.  Here  there  is  no  uncer- 
taiuty.  Plaintiff  has  made  it  entirely  clear 
by  his  complaint  that  he  is  relying  upon  two 
separate  and  distinct  eanses  of  action,  which 
he  has,  in  violation  of  the  mandatory  pro- 
vision  of  our  Code,  blended  in  one  statement 
A  number  of  authorities  upon  the  proposi- 
tion we  are  considering  will  be  found  in  the 
text-books  and  authorities  already  cited.  ▲ 
case  directly  in  point  is  B.  &  L.  Association; 
etc.,  V.  Cameron,  48  Neb.  124,  66  N.  W.  1109. 
Section  93  of  the  Nebraska  Code  of  Civil  Pro- 
cedure provides,  "where  the  petition  contains 
more  than  one  cause  of  action,  each  shall  be 
separately  stated  and  numbered."  Hie  com- 
plaint there  ' contained  two  separate- causes 
of  aMon.  'The  defendant  objected  at  every 
stage  of  the  proceedftig  that  they  were  not 
separately  stated, '  but '  the  district  Ooart  re- 
fused to  compel  the  plaintiff  so  to  state  them. 
The  defendant  then  answered,  and  Judgment 
went  against  him,  and  he  prosecuted  error. 
The  Supreme  Coutt  tht)*|  stated  Its  conclu- 
sion: "It ,  follows  that  the  district  court 
should  have  required  the  plaintiff  to  separate- 
ly state  and  number  his  causes  of  action,  and 
its  ruling  in  that  behalf  is  error  calling  for  a 
reversal  of  the  judgment".  See,  also.  Bait- 
sell  V.  Nosier,  1  lOwa,  588,  68  Am.  Dee:  468. 

Other  questions,  some  of  them  Important 
and  serious,  have  been  discussed  by  counsel ; 
but  we  do  not  find  It  necessary  to  consider 
tiiem.  'Because  of  the  court's  reftasal  to  re- 
quire the  two  causes  of  action  to  he  separate- 
ly sfiated  In  the  complaint,  the  judgment 
must  be.  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

STEELE,  q.  J.,  and  MUSSBR,  J,,  concur. 
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RUNYAN  V-  WINSTOCK  et  al. 
(Supreme  Court  of  Oregoti.    Oct.  2S,  1909.) 

1.  CtfRTESY    (S    2*)  —  CONSTITUnONAI,    PEOVI- 
SION8— ETFECT.  • 

\V'hile  Const,  art  16,  |  3,  Towidlng  tiiit 
property  of  married  women  Bhafl  not  be  spb- 
ject  to  the  debts  and  contracts  of  the  husband. 
chaOEes  the  common  law  as  to  property  rights 
of  married  women,  except  as  modified  by  a  stat^ 
ate  giving  a  married  woman  the  right  to  devise 
her  real  estate  subject  to  the  curtesy  estate  of 
the  husband,  and  deprives  the  husband  of  the 
control,  rents,  and  profits  of  the  wife's  realty, 
it  does  not  expressly  or  impliedly  cut  off  tlie 
husband's  curtesy  estate. 

[Ed.  Note.— For  other  cases,  see  Curtesy,  Cent 
Dig.  H  3,  4;    Dec.  Dig.  {  2.*] 

2.  CuBTBsy  (IS  2,  4*)— Statutory  Pbovisionb. 

B.  &  C.  Comp.  i  5544,  prior  to  its  amend- 
ment by  Laws  laOT,  p.  152,  c.  87,  providing 
that,  when  any  man  and  his  wife  .shall  be  seis- 
ed in  her  right  of  any  estate.  o£  isberitance  in 
lands,  the  boishand  shall  on  the  wife's  death 
hold  the  lands  for  his  life  as  tenant  by  the  cur- 
tesy, though  the  husband  and  wife  may  not  have 
had  Issue  bom  alive,  when  considered  in  eon- 
necUon  with  sectioro  5234,  5244,  5240,  5247,  and 
5250,  giving  a  married  woman  the  right  to  de- 
Tise  her  property  by  will  to  the  same  extent  as 
the  husband,  etc.,  gives  to  the  surviving  hus- 
band a  life  estate  as  tenant  by  the  curtesy  in 
all  land  of  which  the  _de<^sed  wife  had  been 
seised  of  an  estate  of  inheritance  at  any  time 
during  the  marriage ;  the  seisin  required  as  in- 
cident to  the  curtesy  estate  being  seisin  of  the 
wife. 

[Ed.  Note.— -For  other  caws,  see  Curtesy,  Cent. 
D«.  H  3,  4,  6-8;  Dec.  Dig.  {)  2,  4.*] 

&  CouBTs  (1 83*)— Deoisioh»-Stabe  Dspisia 
The  decisions  that  B.  &  C.  Comp,  i  5544, 
prior  to  its  amendment  by  Laws  1907,  p.  153, 
e.  87,  providing  tfiat  the  husband  on  the  death 
of  the  wife  shall  hold  the  lands  of  the  wife  for 
his  life  as  tenant  by  the  curtesy,  gives  to  the 
surviving  husband  a  life  estate  as  tenant  by 
the  curtesy  in  all  land  of  which  the  deceased 
wife  had  been  seised  of  an  estate  of  Inlieiib- 
anoe  at  any  time  daring  .the  marriage,  estal)- 
lish  a  rule  of  property,  and  under  the  rule  .of 
stare  decisis  they  will  not  be  overrulefd. 

[M.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  H  3S&-838 ;   Dec.  Dig.  |  93.*] 

Api>eal  from  Circuit  Court,  Multnomah 
County;  John  B.  Cleland,  Judge. 

Ejectment  by  Mablon  T.  Bunyan  against 
Jennie  Wlnstock  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.    Be- 

Tersed  and  remanded. 

•t 

George  &  Shepard,  for  ai^ellant.  Kalpb 
E.  Moody,  for  ijespondentB. 

EAKIN,  J.  This  Is  an  aqtion  In  eject- 
ment, plaintUC  alleging  that  be  la  the  owner 
of  a  Ufe  estate  in  lot  C,  t)lock  1,  Cole's  addi- 
tion to  Elast  Poctlaivd.  Defendants  for  an- 
swer deny  plaintUTs  title,  anid  allege  that 
plaintiff  and  Sarah  J..Runyan.were  husband 
and  wife,  and  that,  at.  ,tbe  time  of  tbe  mar- 
riage Sarah  ^.  ]^nnyan  was  the  ownesf  -  in  tee 
simple  of  said  lot,  and  Bubseqaently  to  the 
marriage  she  oonreyed  the  same  to  defend- 
ants, and  ever  since  titey,  have .  been,  and 
now  are,  the  owners  in  fee  simple  .and  enr 


titled  to  tbO'  poMMBslon  thereof;  that  said 
Sarah  J.  Kunyan  died  prior  to  the  commence- 
ment of  thlB  salt  Plaintiff  demurred  to 
tlie  further  and  separate  answer  of  defend- 
ants for  tbe  reason  that  it  does  not  constitute 
a  defense.  Tbe  demurrer  was  overruled  and 
Judgment  rendered  thereon  in  favor  of  de- 
fendants. 

The  only  issue  here  la  whether  plaintiff 
has  a  life  eetate  by  the  curtesy  in  the  lot 
Section  5544,  B.  &  C.  Comp.,  which  was  en- 
aotod  in  the  year  1864,  provides  that,  "when 
any  man  and  his  wife  shall  be  seised  in  her 
right  of  any  estate  of  inheritance  in  lands, 
tbe  husband  shall,  on  the  death  of  his  wifey 
hold  the  lands  for  iila  life,  as  tenant  thereof 
by  the  curtesy,  although  such  husband  and 
wife  may  not  hare  had.  issue  born  alive." 
This  Is  tbe  cominon-law  curtesy,  except  that 
it  IB  not  dependent  upon  Issue  bom  aliT& 
The  Constitation  of  the  state  of  Oregon  be- 
came opemtive  February  14,  1869,  and  tv 
article  18,  |  7,  thereof,  it  is  provided  that 
"all  laws  in  force  In  the  territory  of  Orer 
gon  when  this  Constitution  takes  effect,  and 
consistent  therewith,  shall  continue  In  force 
until  altered  or  repealed."  And  article  15, 
i  5,  provides  that  "the  property  and  pecuniary 
rights  of  every  married  woman,  at  the  time 
of  marriage,  or  afterward  acquired  by  gift; 
devise  or  inheritance, '  sbaU  not  be  subject 
to  the  detrts  and  contracts  of  the  husband." 
Prior  to  the  adoption  of  the  Constitution,  the 
property  rights  of  married  women  were,  gov- 
erned by  the  common  law,  except  that  she 
had  a  right  to- devise  her  real  property  sub- 
ject to  the  curtesy  estate  of  her  husband.  But 
this  section  of  tbe  GoDstitution  wrought  ft 
radical  change  in  favor  of  tbe  wife,  in  that 
it  deprived  her  husband  of  the  control,  rents 
and  profits  of  her  realty.  Brummet  v.  Wear* 
er,  2  Or.  173;  Bogh  v.Otteahelmer,  6  Os, 
&1,  25  Am.  Bep.,  51S;  Besser  v.  Joyce,  9  Or. 
310;  Velten  v.  Carpiack,  23  Or.  283,  Xi.  Pae. 
658,  20  L.  R.  A.  IjOI..  But  if  does  not  in  terms 
or  by  reasonable  inference  cut  off  the  life 
estate  of  the  husband  after  the  death  of  tbe 
wife.  The  above  dedsiona  bold  that  by  this 
constitutional  provision  the  property  remains 
the  separate  psoperty  of  the  wife,  the  pos- 
session is  hers,  and  .the  rents  and  profits 
thereof  are  subject  to  hw  oointrol  and  tac 
ber  use;  In  1872  the  I/egislature,  by  section 
5245, .  B.  &  C.  Comp.,  also  exempted  from 
the  debts  and  contracts  of  her  husband,  in 
addition  to  tbe  constitjutlonal  exemption,  all 
property  acquired  by  the.  wife  during  cover* 
ture  by  her  own  labor.  In  1878  a  law  defin- 
ing tbe  rights. of  married  women  was  enact- 
ed, section  1  of  which,  as  amended  in  1693, 
being  section  5244,  B.  &  C.  Comp.,  provides 
that  "the  property  and  pecuni^^  rigtits  ot 
every  married  woman  at  the  time  of  her  mar- 
riage or  afterwards  acquired  shall  not  be  subr 
Ject  to  the  dehtti  or  contracts, of  her  hnsband, 
and  she  may  qaanagey  sell,  convey,  or  devise 
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Uie  same  by  will  to  the  same  extent  and  In 
the  same  manner  that  her  husband  can,  prop- 
erty belonging  to  blm."  Section  6250,  en- 
acted in  1880,  provides  that:  "All  laws 
which  Impose  or  recognize  ciTll  disabilities 
upon  a  wife  which  are  not  imposed,  or  recog- 
nized as  existing  as  to  the  husband  are  here- 
by repealed.  •  •  •  and  for  any  unjust 
usurpation  of  her  property  or  natural  rights 
she  shall  have  the  same  right  to  appeal  In 
her  own  name  alone  to  the  courts  of  law  or 
equity  for  redress  that  the  husband  has." 
These  statutes  authorize  the  wife  to  sue 
alone  for  the  recovery  or  protection  of  her 
property,  and  also  authorize  her  to  convey 
and  devise  the  same  to  the  same  extent  as 
the  husband  can  property  belonging  to  him. 
Velten  v.  Carmack,  23  Or.  82,  81  Pac.  658, 
20  Lk  R.  A.  101.  These  are  the  only  statutes 
that  affect  the  Interest  of  the  husband  In 
the  property  of  the  wife,  and  from  none  of 
tbem  can  it  be  gathered  that  the  Legislature 
intended  to  abolish  the  life  estate  of  the 
husband  In  the  property  of  the  wife.  By 
section  6244  her  power  to  convey  or  devise  by 
will  Is  only  to  the  extent  that  the  husband 
can  property  belonging  to  blm.  He  cannot 
by  Will  or  deed  defeat  the  wife's  Interest  in 
bis  lands. '  Therefore  she  cannot  defeat  his 
interest  in  her  lands.  By  these  sections  the 
Legislatore  seems  to  recognise  that  the  hus- 
band still  has  a  contingent  interest  In  her 
realty,  not  only  by  these  sections,  but  section 
5234,  B.  &  C.  Comp.,  being  a  part  of  the  act 
of  1878,  provides  that  the  Interest  that  ei- 
ther has  in  the  property  of  the  other  caimot 
be  the  subject  of  contract  between  tbem. 
And  also  the  act  of  1872  (sections  5246,  5247, 
B.  &  C.  Comp.)  provides  that  a  court  may 
authorize  a  wife  in  case  of  abandonment  by 
her  husband  to  deal  with  her  real  property 
aea  feme  sole.  Each  of  these  provisions 
evidently  refers  to  the  life  estate  of  the  hus- 
band in  the  property  of  the  wife.  Further- 
more, the  courts  of  both  the  state  and  the 
United  States,  as  well  as  the  Legislature, 
from  the  time  of  the  adoption  of  the  Consti- 
tution have  construed  both  the  Constitution 
and  these  statutes  as  an  enlargement  of  the 
wife's  property  rights,  without  abolishing  the 
estate  by  the  curtesy,  holding  that  during  the 
Hfe  of  the  wife  the  husband  has  no  right  or 
estate  to  the  real  pr<H>erty  of  the  wife  or  the 
rents  or  profits  thereof,  but  upon  her  death 
he  has  a  life  tetate ,  therein,  and  that  the 
wife  by  her  sole  deed  cannot  convey  a  fee- 
simple  title  divested  of  the  husband's  life 
estate. 

In  Besser  v.  Joyce,  9  Or.  312,  it  Is  stated 
that  a  husband  has  no  life  estate  In  the  sep- 
arate lands  of  his  wife  during  her  lifetime, 
and  that  he  is  neither  legally  nor  morally 
bound  to  withhold  his  assent  to  her  allfflaa- 
tlons  of  her  own  separate  property  in  order 
to  preserve  for  his  creditors  possible  ad" 
vantage  to  them  that  might  arise  in  the  event 
of  bis  surviving  her  and  becoming  tenant 
by  the  curtesy.    The  life  estate  is  also  rec(%- 


nlzed  In  Velten  v.  Carmack,  23  Or.  282,  31 
Pac.  658,  20  L.  B.  A.  101,  where  it  Is  said: 
"Viewing  the  transfw  of  this  land  as  a  t^ft 
within  the  meaning  of  the  Constitution  and 
statute,  It  became  the  separate  property  of 
the  defendant  Margaret  A,  Carmack,  which 
she  could  convey,  subject  to  her  husband's 
right  of  curtesy."  It  is  also  recognized  in 
Gil  more  v.  Burch,  7  Or.  374,  33  Am.  K^. 
710;  Jenkins  v.  Hall,  26  Or.  79,  87  Pac.  «S2; 
Grant  v.  Paddock,  30  Or.  312,  47  Pac.  712; 
Bloch  V.  Summons,  37  Or.  600,  55  Pac.  438, 
62  Pac.  290;  Schooling  v.  Harrlsburg,  42  Or. 
494,  71  Pac.  605.  In  McCrary  v.  Biggers,  46 
Or.  465,  81  Pac.  356,  114  Am.  SL  Bep.  882, 
It  was  adjudged  that  the  husband  was  the 
tenant  by  the  curtesy  in  the  separate  lands 
of  his  deceased  wife,  which  estate  could  not 
be  waived  by  parol.  In  Potter  v.  Potter,  43 
Or.  149,  72  Pac.  702,  a  contract  between 
tbe  husband  and  wife  was  held  void  because 
it  provided  for  the  relinquishment  by  the 
husband  to  the  wife  of  his  life  estate  in  her 
lands.  To  the  same  eflfect  is  House  v. 
Fowle,  20  Or.  163,  25  Pac,  376.  In  two  cas- 
es recently  decided,  by  tbe  United  States  Cir- 
cuit Court  for  Oregon,  the  principal  question 
Involved  was  the  right  of  the  husband  to 
curtesy  In  allotted  lands. of  the  deceased  In- 
dian wife  under  the  laws  of  Oregon,  and 
such  estate  was  sustained.  Parr  v.  United 
States  et  al.  (C.  C.)  153  Fed.  462;  Beam  v. 
United  States  et  al.  (C.  C.)  153  Fed.  474,  tbe 
latter  case  being  affirmed  by  the  United 
States  Circuit  Court  of  Appeals  (Beam  v. 
United  SUtes  et  al.,  162  .Fed.  260,  80  a  G 
A.  240). 

Counsel  for  defendants  cites  the  rulings  of 
New  York,  Wisconsin,  and  Michigan  upon 
these  questions.  But  the  statutes  under 
which  the  rulings  in  those  states  were  made 
are  not  In  point  The  New  "ifork  statute  pro- 
vides that  the  estate  of  a  female  "shall  not 
be  subject  to  the  disposal  of  her  future  hus- 
band, nor  be  liable  for  his  debts  and  shall 
continue  her  sole  and  separate  property  as 
if  she  were  a  single  female."  Another  sec- 
tion provides  that  a  married  woman  shall 
hold  her  realty  to  her  sole  and  separate  use 
and  may  convey  and  devise  the  same,  and 
the  rents,  issues,  and  profits  thereof.  In  the 
same-  manner  and  with  like  effect  as  if  un- 
married. The  Intention  of  this  language  to 
abolish  estates  by  curtesy  is  plain.  Billings 
V.  Baker,  28  Barb.  .343.  The  VC^lsconsln  stat- 
ute provides  that  the  wife  shall  own  her 
separate  property  and  the  rents  and  profits 
thereof,  free  from  control  or  disposal  by  her 
husband,  and  for  her  separate  use;  and  it 
may  be  conveyed  and  devised  by  her  in  the 
same  manner  and  with  like  effect  as  If  she 
were  unmarried.  But  under  this  statute  it 
IS  held  that  the  husband  has  curtesy  In  the 
lands  of  which  she  may  die  seised.  Oatman 
V;  Goodrich,  16  Wis.  589.  In  Michigan  the 
Constitution  of  1851  and  the  statute  of  1855 
give  the  wife  full  control  of  her  property 
with  pow«:  to  sell,  transfer,  fuiddfrise  tbe 
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same  in  the  saine  manner  and  like. effect 
as  IX  unmarried.  Ck>mp.  Laws  1857,  {  8292; 
ToDg  T.  Marvin,  16  Mich.  6a  These  statutes 
are  much  broader  than  either  the  Constlta- 
tlon  or  statutes  of  Oregon,  and  were  proper- 
ly held  to  abolish  the  life  estate  of  the  hus- 
band In  the  realty  of  the  wife. 

Counsel  for  defendants  giyes  significance 
to  the  fact  that  It  is  when  the  man  and 
wife  shall  be  seised  of  property  In  the  right 
of  the  wife  that  the  estate  is  possible,  and 
that  by  the  terms  of  the  Constitution  he 
cannot  be  seised  of  his  wife's  lands  during 
ber  life.  ETideutly  the  purpose  and  effect 
of  this  statute  was  to  adopt  the  common-law 
estate  by  the  curtesy,  eliminating  the  neces- 
sity of  the  birth  of  a  child ;  and,  U  we  are 
to  interpret  the  seisin  referred  to  as  posses- 
sion by  the  husband  of  a  freehold  estate 
during  the  life  of  the  wife,  and  a  condition 
precedent  to  an  estate  by  the  curtesy,  then, 
cnless  it  is  modified  by  the  Constitution 
and  statute,  such  estate  might  well  be  deem- 
ed abolished,  because,  imder  our  present 
laws,  during  the  life  of  the  wife  the  hus- 
band is  not  seised  of  her  lands.  But  such 
seisin  was  not  a  common-law  requisite  of 
the  curtesy  estate.  The  husband's  seisin 
of  his  wife's  lands  before  issue  bom  was  a 
seisin  of  the  freehold  estate  Jure  uzoris,  in- 
dependent of  the  prospective  curtesy  estate, 
which  only  became  initiate  by  the  birth  of 
a  child.  The  seisin  required  as  Incident  to 
the  curtesy  estate  was  seisin  of  the  wife. 
In  Oregon,  prior  to  the  adoption  of  the  Con- 
stitution, the  seisin  of  the  husband  in  lands 
of  his  wife  from  the  date  of  the  marriage 
or  from  the  time  the  property  was  acquired 
existed  without  reference  to  the  curtesy  es- 
tate. In  any  event,  the  fact  that  our  Con- 
stitution and  statutes  have  deprived  the  hus- 
band of  seisin  in  the  wife's  lands  without 
expressly  abolishing  the  curtesy  estate,  but 
actually  recognizing  Its  existence,  has  been 
accepted  by  the  Legislature  and  the  courts 
as  a  modification  of  the  requirements  neces- 
sary to  the  creation  of  the  life  estate,  and 
tliat  seisin  of  the  husband  during  the  life  of 
the  wife  is  not  now  a  condition  Incident  there- 
to. However,  even  though  we  might  be  in- 
clined, at  this  time,  to  bold  a  different  view, 
as  to  the  effect  of  the  clause  in  section  5544 
concerning  the  seisin  of  the  husband,  we  must 
accept  It  as  stare  decisis.  It  is  held  in  Paul- 
son T.  City  of  Portland,  16  Or.  460,  454,  19 
Pac  450, 1  L.  B.  A.  673,  that  where  a  question 
has  been  decided  by  the  court  and  relied 
itpon  as  a  settled  rule  of  law,  upon  which 
Important  affairs  have  been  transacted,  that 
It  should  be  held  to  be  stare  decisis.  Al- 
ttaonsh  the  particular  question  raised  here 
was  not  presented  in  former  cases,  yet  the 
estate  by  the  curtesy  has  been  adjudged  to 
exist  in  several  cases,  and  has  been  recog- 
nized oontlnuonsiy  without  question  since 
the  adoption  of  the  Constitution  by  the  peo- 


ple and  the  bar,  as  well  as  by  titter  courts. 
No  doubt  many  titles  now  rest  upon  this 
recognized  condition  of  the  law,  and  to  hold 
otherwise  might,  In  consequence  of  the  lapse 
of  time,  bar  beirs  of  their  Inheritance,  and 
otherwise  unsettle  titles.  And,  as  by  the 
legislative  act  of  1907  (Laws  1907,  p.  152,  c. 
87)  section  5544  has  been  so  amended  that 
a  new  and  different  Interest  is  given  the 
husband  in  the  realty  of  his  wife  In  Hen  of 
curtesy,  and  has  thus  removed  the  dlflBculty 
for  the  future,  we  more  readily  conclude 
that  this  rule  of  property  should  not  be 
disturbed,  and  that,  therefore,  as  the  law 
stood  prior  to  May  24, 1907,  the  wife  having 
been  seised  of  an  estate  of  Inheritance  in 
lands  at  any  time  during  the  marriage,  her 
husband  shall,  on  her  death,  hold  the  lands 
during  his  life  as  tenant  by  the  curtesy. 

The  demurrer,  therefore,  should  have  been 
sustained.  This  results  In  the  reversal  of 
the  Judgment,  and  the  cause  will  be  re- 
manded to  the  lower  court  for  such  further 
proceedings  as  may  be  proper. 


m  Or.  iST) 


STATE  T.  COCHRAN. 


(Supreme  Court  of  Oregon.    Oct  12,  1909.) 

1.  Intoxicating  Liquors  (§  25*)— Looai.  Op-> 
TioN  Law— Repeal  bt  Oitt  Chakikb— "R«- 
STBAIN"— "Regulate.  " 

St.  Johns  City  Cbarter  (Sp.  Laws  lHOSf  p. 
542)  )  69,  Bubd.  45,  authorizing  the  council  to 
regulate  and  restrain  dealers  in'Kqubr,  places 
where  it  is  kept  for  sale,  and  the  sale  and  dis- 
posal thereof,  and  providing  that  no  provisions 
of  the  law  concerning  the  sale  or  disposldon 
of  liquon  In  Multnomah  aontaty  shall  apply  to 
the  tale  or  disposition  thsreof  in  said  city,  re- 
peals the  local  option  law  Hliawa  1905,  p.  41) 
sis  to  snch  city;  the  word  "restrala"  being 
more  comprehensive  than,  end  inclnding  the 
power  to,  prohibit,  and  the  power  tO  license 
being  incluaed  in  the  word  "regulate." 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  31;    Dec  Dig.  {  25.» 

For  other  deflnitions,  see  Words  and  Phrases, 
vol.  T,  pp.  6041-6047}  vol.  8,  p.  7782;  voL  T, 
pp.   61^-6183.] 

2.  INTOXIOATINO  LiquOBB  (|  25*>— LOCAI.  OP- 
TION—CiTY  Chabtebs. 

St.  Johns  City  Charter  (Sp.  Laws  1905,  p. 
542)  I  69,  Bubd.  45,  authorizing  the  council  to 
regulate  and  restrain  the  sale  of  intoxicating 
liquor,  and  exempting  the  city  from  the  opera- 
tion of  any  law  that  concerns  "the  sale  or 
disposition'  of  intoxicants,  is  not  a  mere  re- 
tention of  the  provision  of  the  city's  1903  char- 
ter (Sp.  Laws  1903,  p.  660,  |  18,  subd.  13),  au- 
thorising its  council  to  license,  regulate,  and 
restrain  barrooms,  and  exempting  all  its  citi- 
fcens  from  any  county  license  which  may  be 
imposed  by  general  law  of  the  state,  and  so 
does  not  leave  the  city  sub^t  to  the  local  op- 
tion law  (Laws  1905,  p.  41). 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  31 ;   Dec.  Dig.  I  25.*] 

8.  Intoxicating  Liquobs  (|  25*)— Looai  Op- 
tion—Citt  Chawters. 

The  city  of  St  Johns  being  exempt  from 
Ae  local  option  law  (Laws  190&  p.  41)  under 
its  cbarter  of  1905  <Sp.  Laws  1905,  p.  542)  | 

09,  subd.  45,  is  left  so  by  the  initiative  char- 
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ter  of  1907  •  relncorporattoii  of  tlie  c!t7,  and 
laigely  a  repetition  of  the  provisions  of  the  char- 
ter of  19<Kf,  leaving  the  effect  of  the  gubdivi- 
sion  in  question  unchanged,  and  not  being  a 
new  statement  of  law,  or  an  effort  by  the  peo- 
ple to  exempt  the  city  from  the  operation  of 
the  local  o];>tion  law,  which  it  had  no  power  to  do. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Cent  Dig.  g  31 ;   Dec.  Dig.  §  25.*] 

4.   INTOXICATIITQ  LlQUOBS   (§  25*)— LOCAt  OP- 
TION—OlTY  Ghabtebb. 

The  statement  in  St.  Johns  Citr  Charter 
(Bp.  Laws  1905,  p.  542)  §  60,  subd.  45,  that  "no 
provisions  of  the  law  concerning  the  sale  or 
disposition  of  any  •  •  •  liquors  in  Multno- 
mah connty  shall  apply  to  the  sale  or  dis- 
position thereof  in  the  city,"  is  not  intended 
to  be  limited  to  the  gallon  law;  the  gallon 
law  applying  with  equal  effect  to  every  other 
county,  and  all  incorporated  cities  being  express- 
ly excepted  from  its  operation,  while  the  local 
option  law  (Laws  lOOo,  p.  41),  concerning  only 
the  "sale  or  disposition"  of  intoxicants  till  ex- 
cepted by  subsequent  legislation,  applies  to 
every  county  and  mnnicipality. 

lEi.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  31;   Dec.  Dig.  {  25.*] 

Moore,  C.  J.,  and  Eokin,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Robert  G.  Morrow,  Judge. 

Sam  Cochran  was  convicted  of  violation 
of  the  local  option  law  (Laws  1905,  p.  41), 
and  appeals.  Reversed,  and  defendant's  bail 
exonerated. 

Thos.  O'Day,  for  appellant  J.  H.  Page 
and  A.  King  Wilson  (George  J.  Cameron,  on 
tb«  brief),  for  the  State. 

KING,  J.  Defendant  was  Informed  against 
tried,  and  convicted  in  the  circuit  court  for 
violating  what  is  known  as  the  local  option 
law  (Laws  1905,  p.  41)  in  precinct  No.  91  In 
the  city  of  St  Johns.  The  council  of  that 
city,  acting  upon  the  advice  of  the  city  at- 
torney to  the  effect  that  the  local  option  law 
did  not  apply  to  that  locality,  adopted  an  or- 
dinance permitting  the  sale  of  intoxicating 
liquors  upon  the  payment  of  a  license  fee  of 
$1,200  per  annum.  Defendant,  after  paying 
the  required  license  fee,  was  given  a  license 
to  sell  spirituous,  malt,  and  vinous  liquors, 
and  was  operating  under  it  at  the  time  of 
making  the  sale  of  liquor  for  which  be  was 
convicted. 

St  Johns  was  first  Incorporated  by  an  act 
of  the  legislative  assembly  on  February  19, 
am.  By  section  18.  subd.  13,  thereof,  the 
council  was  given  power  and  authority  "to 
license,  tax,  regulate,  and  restrain,  suppress, 
and  prohibit  •  •  •  barrooms,  groceries, 
tlppllng-houses ;  •  •  •  and  all  citizens 
within  the  corporate- limits  shall  be  exempt 
from  any  county  license  which  Is  or  may 
hereafter  be  Imposed  by  the  general  laws  of 
the  state.  •  •  »  »  The  local  option  law  au- 
thorizing the  voters  In  any  county  or  sub- 
division thereof  within  the  state  to  determine 
whether  the  sale  of  intoxicating  liquors  shall 
be  prohibited  In  such  county  or  subdivision 


was  Initiated  andadoiAed  by  tbe  vote  of  the 
people  of  the  state  on  June  6, 1904,  and  took 
effect  June  24,  1904.  Lavro  1905,  p.  41.  On 
January  20, 1905,  the  Legislature  granted  the 
city  of  gt  Johns  a  new  charter  by  an  act 
entitled  "An  act  to  incorporate  the  dty  of 
St  Johns,  Multnomah  county,  state  of  Ore- 
gon, and  to  provide  a  charter  therefor  and  to 
repeal  all  acts  or  parts  of  acts  In  conflict 
therewith."  Sp.  Sess.  Laws  1905,  p.  519. 
By  section  60,  subd.  45,  thereof,  the  council 
is  granted  the  power  and  authority  "to  regu- 
late and  restrain  bartenders,  saloon  keei)er9, 
dealers  In  and  manufacturers  of  spirituous, 
vinous,  fermented  or  malt  liquors,  barrooms, 
drlntlng  shops,  or  places  where  spirituous, 
vinous,  or  malt  liquors  are  kept  for  sale,  or 
in  any  manner  disposed  of,  and  the  sale  and 
disposal  thereof.  •  •  •»•  The  charter  of 
1905  also  contains  a  provision,  not  found  in 
the  former  charters,  that  "no  provisions  of 
the  law  concerning  the  sale  or  disposition  of 
any  spirituous,  vinous,  fermented,  or  malt 
liquors  In  Multnomah  connty,  shall  apply  to 
the  sale  or  disposition  of  the  same  in  the  city 
of  St  Johns.  *  •  •  "  On  June  4, 1906,  the 
people  of  the  state  of  Oregon  by  the  initiative 
adopted  an  amendment  to  article  11,  {  2, 
Const,  which  took  effect  June  25th  follow- 
ing, and  reads  as  follows:  "Corporations 
may  be  formed  under  general  laws,  but  shall 
not  be  created  by  the  legislative  assembly  by 
special  laws.  The  legislative  assembly  shall 
not  enact,  amend,  or  repeal  any  charter,  or 
act  of  incorporation  for  any  monicipallty, 
city,  or  town.  The  legal  voters  of  every  city 
and  town  are  hereby  granted  power  to  enact 
and  amend  their  municipal  charter,  subject 
to  the  Constitution  and  criminal  laws  of  tbe 
state  of  Oregon."  In  the  year  1907  the  people 
of  the  city  of  St  Johns,  by  the  initiative, 
adopted  "an  act  to  Incorporate  the  city  of  St 
Johns,  Multnomah  county,  Oregon,  to  provide 
a  charter  therefor,  and  to  repeal  all  acts  or 
parts  of  acts  in  conflict  therewith."  Section 
68,  subd.  45,  of  this  charter.  Is  a  copy  of  sec- 
tion 69,  subd.  45,  of  the  charter  of  1905,  with 
the  addition  of  the  word  "license"  Immedi- 
ately following  the  first  word  "to."  At  the 
general  election  on  June  1, 1908,  by  a  vote  of 
the  people  in  the  precinct  mentioned,  prohibi- 
tion was  adopted  under  the  provisions  of  the 
general  act  on  the  subject 

Defendant  matatalns  there  is  no  difference 
In  effect  between  the  provisions  of  the  char- 
ter of  St.  Johns  and  that  of  the  city  of  Med- 
ford  so  far  as  applies  t6  the  sale  of  Intoxi- 
cants, by  reason  of  which  It  is  Insisted  that 
the  conclusion  announced  by  this  court  in 
Hall  V.  Dunn,  62  Or.  475,  97  Pac.  811,  Is  de- 
cisive of  this  case ;  while  plalntlfPs  prlncliml 
reliance  for  affirmance  Is  upon  the  decision 
in  the  case  of  State  ex  rel.  ▼.  Malheur  Coun- 
ty (Or.)  101  Pac.  907,  with  reference  to  which 
it  Is  Insisted  that  the  charter  of  Vale  and 
the  one  under 'consideration  on  the  point  in 
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queeUon  are  substantially  tbe  sama  The 
question  as  to  the  effect  of  the  adoption  of 
the  charter  after  the  enactment  of  the  local 
option  law,  and  whether  a  special  act  repeals 
a  general  act  in  such  cases,  as  well  as  some 
of  the  other  legal  points  Involved  herein,  are 
so  thoroughly  and  exhaustively  considered 
and  determined  In  the  case  of  Hall  t.  Dunn 
that  any  further  elucidation  thereof  at  this 
time  would  be  fruitless.  It  is  only  necessary 
here  to  ascertain  whether  the  provisions  of 
the  charter  under  coD8iderati<«i  come  within 
the  legal  principles  there  enunciated.  The 
language  contained  in  the  charter  of  Med- 
ford  (Sp.  Laws  1905,  p.  989,  et  seq.),  the  ef- 
fect of  which  was  determined  In  that  case, 
we  think  is  to  the  same  effect  as  that  of  the 
charter  nnder  consideration.  But  it  is  sug- 
gested in  this  connection  that  there  Is  a  dis- 
tinction between  the  two  charters,  in  that  the 
Medford  charter  provides  that  the  council 
may  "license,  tax,  regulate,  oc  prohibit" 
eta,  while  the  St  Johns  charter  uses  the 
words  "to  regulate  and  restrain"  the  sale  or 
disposition  of  spirituous  liquors,  etc.,  and 
that  no  law  concerning  the  sale  or  disposition 
thereof  shall  apply  to  that  city;  or,  in  other 
words,  that  the  legal  effect  of  "prohibit",  dif- 
fers from  "restrain."  There  is  a  slight  dis- 
tinction between  the  two  words,  but  such  as 
there  is.  if  it  has  any  bearing  on  the  case  at 
hand,  has  the  opposite  effect  to  that  claimed 
tor  it,  for.  If  there  is  any  difference  between 
them,  the  word  "restrain"  is  the  more  gen- 
eral and  comprehensive  term,  as  it  neces- 
sarily includes  not  only  the  right  to  regulate, 
but  to  "prohibit"  as  well,  while  the  converse 
Is  not  essentially  true.  However,  th«  words 
are  usually  treated  as  synonymous.  See 
March's  Thesaurus ;  Soule's  Synonymes.  '  The 
Century  Dictionary  in  defining  the  word  "re- 
strain" among  other  interpretations  holds  It 
to  be  "to  forbid ;  to  prohibit" ;  and  the  Stand- 
ard Dictionary  defines  it  to  be  "to  enjoin ;  to 
restrict ;  to  prohibit"  Judge  Grosscup  in  Re 
Charge  to  Grand  Jury  (D.  O.)  62  Fed.  828, 
831,  defines  the  word  thus:  "To  restrain  is 
to  prohibit,  limit,  confine,  or  abridge  a  thing. 
The  restraint  may  be  permanent  or  tempo- 
rary. It  may  be  Intended  to  prohibit,  limit 
or  abridge  for  all  time,  or  tor  a  day  only. 
The  law  draws  no  distinction  in  this  respect" 
To  the  same  effect:  Smith  v.  Town  of  War- 
rior, 99  Ala.  481,  12  South.  418;  Vinson  t. 
Town  of  Monticello,  118  Ind.  103,  19  N.  B.  734. 
One  of  the  statements  In  Portland  v.  Schmidt, 
13  Or.  17,  22,  6  Fac.  221,  tends  to  the  con- 
trary, but  the  court  there  only  had  under 
consideration  the  validity  of  a  license  ordi- 
nance, and  the  powers  enumerated  related 
solely  to  the  regulation  of  barrooms  and 
drinking  shops.  The  opinion  there  injected 
relative,  to  the  limitation  to  be  placed  upon 
the  word  "restrain"  is  not  only  mere  dicta, 
but  is  in  conflict  with  the  great  weight  of  au- 
thority, and  is  not  supported  by  any  author- 
itative lexicographer. 
Hut,  assuming  jthat  the  word  "restrain" 


does  not  go  to  the  extent  stated,  ibb  variance 

from  the  language  used  in  the  Medford  chap- 
ter could  not  affect  the  result  The  Medford 
charter  adds  tiie  power  "to  license,"  but  in 
the  charter  under  consideration  this  power 
is  included  In  the  word  "regulate."  Chicago 
Packing  Co.  v.  Chicago.  88  111.  221,  226,  SO 
Am.  Rep.  545.  And  the  power  to  license  is 
irreconcilable  with  the  local  option  law,  and, 
when  construed  with  a  provision  to  the  effect 
that  no  general  law  respecting  sales  of  intoxi- 
cajDts  shall  ai^ly  to  the  municipality  in  which 
such  power  is  granted,  must  necessarily  take 
such  locality  out  of  the  operation  of  the  act 
The  two  laws  cannot  operate  in  the  same 
place  at  the  same  time,  for  one  permits  and 
the  other  prohibits  sales  for  beverage  puf' 
poses.  Again,  the  effect  of  the  word  "pro- 
hibit"—omitted  in  the  St  Johns  chart««— 
could  only  become  material  in  the  event  we 
were  confronted  with  the  query  as  to  wheth- 
er in  the  absence  of  the  local  option  law,  or 
the  application  thereof,  the  city  would  have 
the  power  to  prohibit  the  sale  of  intoxicants. 
No  attempt  is  made  by  the  city  to  prohibit 
such  sale,  but,  on  the  other  hand,  it  has  is- 
sued a  liCKise  permitting'  the  sale  tBereof. 
Under  the  charter  as  it  stands.  In  the  light 
of  clear  and  express  declaration  to  the  effect 
that  the  municipality  shall  be  excepted  from 
the  operation  of  any  other  law  relating  to 
the  sale  of  liquors,  and  It  having  been  given 
the  ri^t  to  license  and  restrain  the  sale  of 
intoxicants,  there  is  no  possible  reconcilia- 
tion of  these  provisions  with  the  local  option 
law,  which,  when  coupled  with  the  result  an- 
nounced by  a  vote  of  the  people  In  Precinct 
I^b.  91,  declares  that  it  shall  not  have  that 
power,  in  reference  to  which  Mr.  Justice 
Moore,  speaking  for  tills  court.  In  Hall  v. 
Dunn,  S2  Or.  476,  97  Pac.  811,  816,  announces 
the  rule  to  be:  "If  it  be  asserted,  however, 
that  the  abrogation  is  not  express,  the  provi- 
sions of  the  local  option  law  and  of  the 
amended  charter  are  so  repugnant  In  the  re- 
spects mentioned  that  both  measures  cannot 
be  enforced  in  the  city  of  Medford,  and  for 
that  reason  the  earlier  statute  is  impliedly 
repealed  by  the  later  enactment  Fleischner 
V.  Chadwick,  B  Or.  152,  155 ;  Stingle  v.  Nov- 
el, 9  Or.  62,  63 ;  Stridiland  v.  Geide,  31  Or. 
8^  876,  4d  Faa  982.  Though  a  general 
statute  wlU  not  impliedly  repeal  a  special 
law  previously  enacted  (State  v.  Sturgess,  10 
Or.  68,  62),  the  rule  is  well  settled  that,  if 
the  special  statute  is  the  later  enactment  it 
necessarily  operates  to  circumscribe  the  effect 
of  the  prior  general  act;  from  wUch  it  dif^ 
fers.  ^  Am.  &.  Bug.  Ency.  Ijaw  (2d  Bd.) 
743 ;  Lewis  Sutherland,  Stat  Oonst.  (2d  IBM.) 
i  275.  Thus,  where  a  general  local  option 
law  had  by  a  maJorit7  vote  been  made  ap- 
plicable to  a  specified  territory,  of  which  a 
city  formed  a  part  a  subsequent  amendment 
of  the  municipal  charter,  authorizing  the 
council  to  license  the  sale  of  intoxicating 
liquors,  impliedly  repealed  the  prior  local 
option  law,  io.<»r  as  ttie  dty  was  coneeideiL 


Digitized  by 


Google 


422 


104  PAOIFIG  REf>ORTBB. 


fPt. 


Tabor  ▼.  Lander,  M  Ky.  23T,  21"  S.  W.  1068, 
15  Ey.  Law  R«p.  8.  To  the  same  effect;  see 
ktao,  23  Cyc.  104." 

It  Is  Insisted  by  counsel  for  the  state  that 
the  language  of  the  St  Johns  charter  of  1905 
retains  the  provisions  of  section  18,  snbd.  18, 
of  the  original  charter  (8p.  Laws  1903,  p.  660), 
which  reads,  "All  citizens  within  the  corpo- 
rate limits  shall  be  exempt  from  any  county 
license  which  is  or  may  hereafter  be  Impos- 
ed by  the  general  laws  of  the  state,"  and  Is 
within  the  ruling  of  Rensfaaw  t.  Lane  Coun- 
ty, 49  Or.  526,  89  Pac.  147,  to  the  effect  that 
nils  subdivision  of  the  1905  charter  is  not  a 
new  enactment,  but  merely  the  retention  of 
the  earlier  provision,  which  remains  onaf- 
fbcted  by  the  new  charter,  and  la  subject  to 
the  local  option  law.  The  fallacy  In  this  po- 
sition lies  in  the  inaccuracy  of  the  premises 
assumed.  It  will  be  observed  that  this  dause 
In  the  first  charter  merely  exempts  the  dtl- 
■ens  of  Bt  Johns  from  the  necessity  of  pro- 
ettring  any  other  license  than  from  the  dty, 
while  the  1906  charter  exempts  the  city  from 
the  operation  of  any  law  that  concerns  "the 
sale  or  disposition"  of  Intoxicants,  thereby 
indicating  that  it  meant  something  more 
than  is  contained  in  the  language  of  the  for- 
mer charter.  The  Yale  charter  (Sp.  Laws 
1905,  t>.  136)  contains  no  exemption  from  the 
operation  of  any  state  law.  In  which  respect 
It  Is  distinguishable  from  the  one  under  con- 
sideration, tt  simply  grants  the  iMwer  to 
"license,  tax,  regulate,  or  prohibit,"  etc  and 
contains  no  declaration  indicating  an  Intent 
to  take  the  proTislons  on  the  subject  out  of 
the  operation  of  the  local  option  law,  and 
without  such  manifest  Intention  no  munici- 
pality can  be  held  exempt  therefrom,  from 
«hlch  It  follows  that  the  holding  in  that 
case  can  have  no  bearing  upon  the  one  under 
consideration,  in- which  the  Intent  to  repeal  is 
clearly  apparent.  The  initiative  diarter 
adopted  in  1907  is  a  reincorporatton  of  the 
dty,  and  largely  a  repetition  of  the  provl- 
flions  of  tlie  charter  of  1905,  leaving  the  ef- 
fect of  the  subdivision  now  in  question  un- 
changed and  unaffected  by  the  re-enactment, 
and  not  a  new  statement  of  the  law.  Allison 
▼.  Hatton,  46  Or.  870,  80  Paa  101 ;  Renshaw 
V.  Lane  County,  40  Or.  626,  89  Pac.  147.  It 
was  not  an  effort  by  the  people  of  the  mn- 
nlcipallty  to  exempt  the  dty  from  the  opera- 
tion of  the  local  option  law,  which  they  have 
no  power  to  do,  but  leaves  the  condittona 
relative  thereto  as  they  were  prior  to  the 
adoption  of  the  new  charter,  and,  the  dty 
being  exempt  from  the  operation  of  the  local 
option  law  by  the  terms  of  the  charter  of 
X905,  the  re-enactment  amounted  merely  to 
an  attempted  recognition  of  that  fact,  dearly 
indicating  that  the  repealing  clause  was  not 
intended  to  apply  to  that  sedlon. 
.]It  Is  also  argued  that  the  statement  in  the 
cliarter  to  the  effect  that  no  provisions  of  the 
lav  concerning  the  sale  or  disposition  «f  any 
(pirltuona,  vlnons,  fermented,  or  malt  liquors 
in.ttuUBomab.connty  shall  afiply  to  the  sale 


or  dispoaitfon  of  the  same  In  St  Johns  was 
only  Intended  to  apply  to  the  gallon  law. 
This  contention  overlooks  the  fkct  that  what 
was  known  as  the  "gallon  law"  applies  with 
equal  effect  to  every,  other  county,  and  that 
practically  all  Incorporated  dties  are  except- 
ed from  its  operation.  The  local  option  law 
until  excepted  by  subsequent  legislation,  like 
that  under  consideration,  applies  to  every 
county  and  mnnldpallty  in  the  state,  and  as 
does  the  Hedford  charter.  The  local  option 
law  concerns  only  the  "sale  or  disposition"  of 
spirituous  liquors,  and,  as  stated,  is  dearly 
within  the  St  Johns  charter  exemption  on 
the  subject 

It  was  contended  with  much  force  at  tlM 
oral  argument  that  since  under  the  holding 
In  Baxter  r.  State,  49  Or.  853,  88  Pac.  677, 
89  Paa  369,  the  local  option  act,  so  far  as  It 
provides  for  penalties  for  violation  thereof. 
Is  a  general  criminal  statute,  the  people  have 
no  power  to  exempt  the  dty  from  its  provl> 
slons,  as  to  do  so  would  be  in  violation  of  the 
provisions  of  artide  4,  {  23,  subd.  2,  of  the 
Constitution  of  this  state,  and  that,  in  addi* 
tion  thereto,  to  so  hold  would  render  the  law 
unconstitutional  because  In  violation  of  arti- 
de 1, 1  20,  of  the  Constitation,  providing  ttut 
no  law  shall  be  passed  granting  to  any  dtl- 
Een  or  class  of  dtlzms  privileges  or  immuni- 
ties which  upon  the  same  terms  shall  not  ap- 
ply equally  to  all  dtizens.  Were  these  ques- 
tions before  this  court  for  the  first  tlme^ 
there  might  be  room  for  discussion  upon  the 
subject  but  the  conclusion  announced  in  Hall 
V.  Dunn,  52  Or.  476,  97  Pac.  811,  and  other 
cases  bearing  on  the  question,  necessarily 
disposes  of  these  questions  adversely  to  th« 
statf's  contention.  It  might  be  well  to  oI>- 
serve,  however,  that.  If  this  position  were 
tenable,  its  logical  sequence  would  be  that 
since  in  only  a  part  of  the  state  has  the  local 
option  law  been  made  effective  so  far  as  pro- 
hibiting the  sale  of  intoxicants  is  concerned, 
the  general  law  itself,  which  enables  the  i>eo- 
ple  by  their  votes  to  make  as  act  a  crime  in 
one  precinct,  district,  or  county,  which  may 
be  lawful  in  another  locality,  would  neces- 
sarily be  unconstitutional,  in  whldi  event  the 
state  must  fall  herein ;  but  in  State  v.  Bldi- 
ardson,  48  Or.  809,  86  Pac.  225,  8  L.  R.  A. 
(N.  S.)  862,  this  feature  was  held  oonatltn- 
tlonal.  It  is  dear,  therefore,  that  to  recog- 
nize the  state's  contention  on  this  point  as 
tenable  would  necessitate  the  overruling  of 
all  previous  decisions  directly  or  indirectly 
bearing  upon  the  subject,  to  do  which  would 
be  to  disregard  the  well-recognized  and 
universally  conceded  necessity  for  stability 
and  uniformity  In  the  construction  and  inter- 
pretation of  law.  It  is  the  wisely  establish- 
ed policy  of  all  courts  in  English  q>eaking 
countries  not  to  set  aside  or  disregard  wdl> 
established  precedents  in  order  to  meet  apo- 
dal  emergendee.  Were  It  otherwise,  courts 
would  become  mere  legal  vanes,  subject  to 
change  to  suit  varied,  and  often  but  tempo- 
rary, dflmanda,  as  they  may  srlast   "It  Is  too 
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erldent  to  require  discuasloth"  says  tbe  au- 
thor of  pages  158  to  193  of  26  Am.  &  Eng. 
Uucy.  L.,  "that  the  interests  of  the  state  and 
of  the  Individual  and  the  proper  administra- 
tion of  Justice  require  that  there  should  be 
settled  rules  in  these  matters." 

It  follows  from  the  foregoing  views  that  the 
judgment  of  the  trial  court  must  be  reversed; 
and,  as  this  disposes  of  the  case  on  the  mer- 
its in  favor  of  the  defendant,  who  has  been 
admitted  to  bail,  it  is  ordered  that  his  bail 
be,  and  is  hereby,  exonerated. 

McBRIDE  and  SLATER,  JJ.,  concur. 

E^AKIX,  J.,  dissents  for  the  following  rea- 
sons: There  Is  no  similaritr  l>ctween  the 
Medford  charter  and  that  of  St  Johns,  ei- 
ther in  its  lauguage  or  effect.  The  language 
of  the  Medford  charter  that  takes  it  out  of 
the  local  option  Jaw  Is  that  the  city  council 
shall  have  power  and  authority  to  "license, 
tax,  regulate,  or  prohibit,  barrooms,  drinking 
shops  ♦  •  ♦  irrespective  of  any  general 
law  in  the  state  on  the  subject  enacted  by 
the  Legislature  or  by  the  people  at  large," 
clearly  showing  a  purpose  to  except  it  from 
the  provisions  of  the  local  option  law ;  while 
the  language  of  the  St.  Johns  charter  Is  that 
the  council  shall  have  the  authority  to 
"regulate  and  restrain  •  •  •  barrooms 
•  •  •  the  sale  and  dl^>osal.  •  •  •  No 
proTlsions  of  the  law  concerning  the  sale  or 
disposition  of  any  spirituous,  vinous,  fer- 
«iented,  or  malt  liquors  in  Multnomah  coun- 
ty, shall  apply  to  the  sale  or  disposition  of 
the  same  in  the  city  of  St.  Johns,"  having 
reference  only  to  license  regulation,  and  can- 
not apply  as  a  limitation  ppou  the  power  of 
the  state  to  prohibit  such  sales.  The  local 
option  law  contains  no  provision  in  regard  to 
the  license  tax  or  the  regulation  of  the  busi- 
ness. The  legislative  policy  in  granting  mu- 
nicipal charters  has  always  been  to  concede 
to  the  city  the  license  tax  and  the  regula- 
tion of  the  business  under  the  license,  and  to 
exempt  them  from  the  operation  of  the  state 
license  law  applicable  to  counties,  known  as 
the  "gallon  law."  And,  notwithstanding  the 
gallon  law  excepts  cities  from  its  operation, 
lest  that  exc«ption  may  apply  only  to  cities 
Incorporated  prior  to  the  date  of  the  enact- 
ment, it  Iws  l>een  common  practice  to  pat 
such  an  exception  In  the  later  charters.  This 
clause  in  the  St.  Johns  charter  Is  literally 
copied  from  the  charter  of  the  city  of  Port- 
land, granted  In  1903,  which  antedates  the 
local  option  law,  and  had  no  reference  to  it, 
and  e^-idently  the  Legislature  had  no  other 
purpose  in  the  case  of  the  St  Johns  charter 
than  to  except  It  from  the  operation  of  the 
gallon  law. 

Again,  it  will  be  noted  that  the  St  3oba» 
charter  does  not  empower  the  city  to  pro- 
hibit, but  only  to  "regulate  and  restratn'- 
<the  sale  and  disposition"  of  liquor.    This 


we  think  does  not  empower  it  to.  pr<>till>It' 
sales.  It  is  so  expressly  held  in  City  of  Port- 
land ▼.  Schmidt,  13  Or.  22,  6  Pac.  29f,  where 
Mr.  Justice  Thayer  says:  "There  can  be  116 
question  that  the  power  of  the  common  coun- 
cil In  regard  to  the  sale  of  liquor  extends  no' 
further  than  to  license,  tax,  regulate,  and 
restrain  barrooms  and  drinking  ehopa.  There 
is  a  provision  in  the  charter  empowering  .the^ 
council  to  restrain  Intoxication;  also  a 
clause  to  provide  for  the  good  order  of  the 
city.  ♦  •  •  The  council  doubtliess  have 
power  under  them  to  prohibit' the  sale  of. 
liquor  upon  particular  days  dr  at  particular 
places,  such  as  upon  a  street,  but  not  to  pro- 
hibit their  sale  generally."  Sec,  also,'  Black 
oh  intox.  f  227.  In  28  Cyc.  69  ft  is  said : 
"And,  although  the  municipality  may  bb  giv- 
en power  to  'restrain'  the  sale  of  Intoxfcantsi' 
this  term  is  construed  as  equivalent  to  ^fe- 
strict,'  and  not  as  eqaivalent  to  'suppress.' 
and  hence  does  not  authorize  a  prohlbitoi?' 
ordinance."  This  is  also  the  holding  in  Mer- 
naugh  r.  City  of  Orlando,  41  Via.  438,  27' 
South.  34;  Steffy  t.  Town  of  Monroie  City, 
13S  Ind.  409,  35  N.  B.  121,  41  Am.  Bt;-Rep: 
436;  Logan  City  v.  Buck,  3  Utah,  801;  2 
Pac.  700;  .And  these  cases  Are  all  cited '< to 
this  effect  in  7  Words.*  Phrases,  6183..  See,; 
also,  Chicago  Packing  &  Provision  Co.  v. 
aty  of  Cbioa«ii»,  88  III.  221,  30  Ain.  RepL.545. 
Smltt  T.  Town  of  Whrrlor,  08  Ala.. 481,  12 
Sontbj  418,  however,  holds  to  the  contrary. 
Vinson  T.  Town  of  MonUcello,  118. lad.  lOSr 
19  N.  E.  7»4,  is  not  in  point,  M  It  relKtea 
only,  to  prohibition  of  sales  without  license, 
and.  If  the  power  to  prohibit  Is  not  ^rasted 
ezcluBlrely  in  the  city,  it  UBst  rest  in  the 
state.  Therefore,  after  Prednet  No.  Outvot- 
ed for  prohibition,  the  city  had  no  antfaorlty 
to  tssne  a  license  tor  the  sale  of-totoxtcants 
therein.    • 

MOORE,  C.  jr.,  concdrs  to  this  dissent '     • 


McCOY  T.  CROSFIELD. 

(Supreme  Court  of  Oregon.    Oct  26,  IWff:) 

1.  Appeal   and   Ebbob  ((   878*)— Cboss-A^- 
PEAii— Failube  to  Take. 

Where  no  cross-appeal  is  taken,  appellee 
cannot  be  heard  to  queRtion  the  safficiency  of 
the  findings  and  decree  of  the  court  below, 
though  the, case  is  of  an  equitable  natuie. 

[Ed.  Note.— For  other  xaata,  pee  Appeal  and 
Error,  Cent.  Dig.  i  3578;   Dec.  Dig.  |  878.»J 

2.  Pabtncbbhip  ({  78*)-'Pebsorai,  LiABiLnr 
—Violation  ov  Aoberubnt. 

Where  a  partner,  in  violation  of  aa  e:^es8 
agreement  uot  to  extend  credit  to  relatives,  ad- 
vances money  from  the  partnership  funds  or 
sellR  partnership  gdod»  to  an  impecnajom.  rela- 
tive, he  J8  personally  liable  for  the  accopnt . 

[Bd.  Note.— F&r  otbci  oases,  nee  Fartneiship, 
Cent.  Dig.  i  120;   Dae.  Dig,  8  7&*]  . 
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3.  Pabtrersuip  (J  889*)— DrsBOi-TJTioH— LiA- 

BiuTT— Personai.  Account. 

;  Where,  upon  the  dissolution  of  a  partner- 
ehip,  one  of  the  partners  was  indebted  to  the 
firm  upon  his  private  account,  he  was  chargeable 
with  the  full  amount  of  the  debt,  notwithstand- 
ing the  fact  that  the  purchaser,  at  the  receiver's 
sale,  of  the  assets  and  accounts  of  the  firm,  was 
the  other  partner. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i  802;  Dec.  Dig.  !  339.*] 

Appeal  from  Circuit  Court,  Sherman  Coun- 
ty;  B.  V.  lilttlefleld.  Judge. 

Suit  by  ffi.  C.  McCoy  against  George  N. 
Crosfleld  for  an  accounting  and  dissolution 
of  a  partnership.  From  the  decree,  the  de- 
fendant appeals.    Affirmed. 

This  Is  a  suit  for  an  accounting  and  dis- 
solution of  a  partnership.  Defendant,  being 
disaatlsfled  with  the  decree  rendered  In  the 
court  below,  appeals.  There  was  a  motion 
to  dismiss  the  appeal,  on  account  of  the 
failure  of  appellant  to  file  bia  abstract,  as 
required  by  the  statute  and  rules  of  this 
court  By  agreement  the  motion  was  beard 
together  with  the  argument  on  the  merits. 
The  facts  necessary  to  the  decision  of  this 
case  appear  In  the  opinion. 

J.  B.  Hosford,  for  appellant  B.  S.  Hunt- 
ington, for  respondent 

McBBIDE,  3.  We  thinic  that  defendant 
lias  sufficiently  excused  his  failure  to  file  the 
abstract  In  this  case,  and  the  motion  to  dis- 
miSB  will,  titerefore,  be  overruled. 

Plaintiff  contends  that,  as  equity  cases  are, 
by  statute,  tried  de  novo  In  this  court,  he 
is  entitled  to  ask  for  a  decree  in  his  favor 
for  a  greater  sum  than  was  allowed  In  the 
court  lielow,  and  much  of  the  discussion  here 
has  t)een  in  regard  to  items  claimed  by  plain- 
tltr  and  disallowed  by  the  lower  court 
Plaintiff  took  no  cross-appeal,  and  under  the 
previous  holding  of  this  court,  to  which  we 
still  adhere,  be  cannot  be  heard  to  question 
the  sufficiency  of  the  decree,  but  must  be 
deemed  satisfied  with  tlie  findings  and  de- 
cree below.  Shook  v.  Colohan,  12  Or.  230,  6 
Pac.  603;  Shirley  v.  Burch,  16  Or.  83,  18 
Pac.  351,  8  Am.  St  Rep.  278;  Thornton  t. 
Krimbel,  28  Or.  271,  42  Pac.  J)05;  Cooper  v. 
Thomason,  30  Or.  162,  45  Pac.  290;  Gold- 
smith V.  Elwert  31  Or.  539,  50  Pac.  867; 
Board  of  Regents  v.  Hutchinson,  46  Or.  57, 
78  Pac  1028. 

This  brings  ns  to  a  consideration  of  the 
objections  made  by  defendant  to  the  find- 
ings of  the  court  below.  One  objection  is  to 
the  finding  charging  defendant  with  the  bal- 
ance of  an  account  owing  to  the  firm  by  J. 
B.  Crosfleld,  defendant's  father.  The  testi- 
mony of  plaintiff  was  to  the  effect  that  de- 
fendant agreed,  at  the  time  the  partnership 
was  formed,  tliat  he  would  conduct  the  busi- 
ness according  to  plaintiff's  wishes.  This 
seems  reasonable,  in  view  of  the  fact  that 
defendant  bad  very  little  capital,  and  plaln- 


tlflt  was  a  man  of  considerable  wealth,  whose 
name  alone  was  sufficient  guaranty  that  the 
firm's  obligations  would  be  met  It  Is  evi- 
dent that  what  business  standing  the  Ore- 
gon Trading  Company  had  was,  to  a  great 
extent,  due  to  plaintiff's  connection  with  the 
business.  Plaintiff  testifies  that  he  and  de- 
fendant agreed  that  they  would  not  credit 
relatives,  and  if,  in  violation  of  that  express 
agreement,  defendant  saw  fit  to  advance 
money  from  the  partnership  funds  or  sell 
partnership  goods  to  an  impecunious  rela- 
tive, the  court  violated  no  rule  of  equity  in 
holding  him  accountable  for  his  violation 
of  the  partnership  agreement 

The  next  objection  Is  that  the  court  erred 
In  charging  defendant  with  the  whole  of  his 
own  private  account  with  the  firm,  Instead 
of  only  one-half  of  it  A  large  part  of  de- 
fendant's private  account  had  not  been 
charged  upon  the  books.  Whether  this  was 
the  fault  of  defendant  or  the  negligence  of 
the  bookkeeper  is  not  material,  as  it  Is  con- 
ceded that  the  court  found  correctly  the 
amount  of  these  purchases.  The  firm  was 
insolvent  and  plaintiff  became  a  purchaser, 
at  the  receiver's  sale,  of  the  assets  and  ac- 
counts of  the  firm.  Beyond  question  the 
account  of  defendant  passed  by  this  sale, 
and  plaintiff  had  the  same  right  to  enforce  it 
against  him  as  any  other  person  buying  it 
would  have  had.  If  there  had  t>een  no  sale 
of  assets,  the  same  result  would  have  en- 
sued. Upon  a  dissolution,  each  partner  be- 
comes chargeable  with  all  the  debts  and 
claims  he  owes  or  is  accountable  for  to  the 
partnership,  with  all  Interest  accruing  upon 
the  same  debts  and  claims.  Story  on  Part- 
nership (5th  Bd.)  {  848;  Phelan  v.  Hntoliln- 
son.  62  N.  O.  116,  93  Am.  Dec.  602. 

The  decree  of  the  lower  court  is  affirmed. 


STATE  T.  LANGWOUTHT. 

{Supreme  Conrt  of  Oregon.    Oct  26,  1909.) 

1.  CoNsTiTirrroNAi,  Law  (J  83*)— Sbu-Hxbco- 

CtJTINO    PbOVISIONS  —  INFTIATIVB    AKENO* 
VENT.. 

The  initiative  amendment  to  the  Constitu- 
tion, reserving  to  the  people  the  power  to  pro- 
pose laws  and  amendments  to  the  Constitution, 
and  to  enact  «r  reject  the  same  at  the  polls. 
Indejpendent  of  the  legislative  Assembly,  and 
providing  that  not  more  than  8  per  cent  of  the 
legal  voters  shall  be  required  to  propose  any 
measure;  that  every  such  petition  shall  include 
the  full  text  of  the  measure  proposed ;  that  ini- 
tiative petitions  shall  be  filed  with  the  Secretary 
of  State  not  less  than  four  months  before  elec- 
tion: that  any  measure  referred  to  the  i>eople 
shall  tatce  effect  when  approved  by  a  majority  of 
the  votes  cast ;  that  petitions  for  the  initiative 
shall  be  filed  with  the  Secretary  of  State,  and 
in  submitting  the  same  to  the  people  he,  and  all 
other  oflicera,  shall  lie  guided  by  the  general 
laws  until  legislation  shall  be  especially  pro- 
vided therefor— is  self-executing,  and  supplemen- 
tal laws  are  not  a  prerequisite  to  its  effective- 
ness, but  the  people  may  proceed  in  accordance 
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therewitli  nntil  aided  br  midi  additional  enact- 
ments as  may  be  proviaed. 

[Ed.  Note.— Fop  other  cases,  see  Constltntlon- 
al  Law,  Dm.  Dig.  |  83.*] 
a.  CoifanrunoRAi.  Law  (i  2**)  —  Bxnui.  of 

iRcoitBisnnr  Pbotisiors. 

The  initiative  amendment  to  the  Constito* 
tion  necessarily  carried  with  !t  all  powers  es- 
sential to  make  its  provisions  effective,  and  any 
part  of  the  Constitntion  previonatT  in  foice,  in- 
consistent therewith,  was  neceasanly  repealed. 

(Eld.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  22 ;   Dec.  Dig,  |  24*] 
8.  Statutes   (J   106*)— ExPBBsaioir  o»  Sub- 

«CT  in  Title. 

Const  art  4,  |  20,  requiring  the  snbject 
oC  an  act  to  be  expressed  in  its  title,  does  not 
extend  to  laws  enacted  directly  by  the  people^ 
except  to  the  extent  that  it  may  not  be  incon- 
sistent with  the  general  purpose  of  the  initiative 
and  referendum  amendment  to  the  Constitution. 

[Bd.    Note.— For   other   eases,    see    Statutee, 
Cent  Dig.  It  119,  120;   Dea  Dig.  |  106.*] 

4.  Statutes  fl[  64*)— Bzpbessiohb  or  Snaaox 

or  Act  in  Title. 

If  it  be  conceded  that  the  limitation  by 
Act  Feb.  24,  1903  (Laws  190S,  p.  246,  t  6),  to 
20  words  for  designation  of  the  title  of  a  pro- 
posed law  to  be  placed  upon  the  ballot  is  un- 
constitutional, it  would  not  necessarily  invali- 
date the  remainder  of  the  act ;  for  such  act 
when  construed  with  the  initiative  amendment 
to  the  Constitution,  is  ample,  without  such  pro- 
vision, to  permit  a  brief,  bat  proi>er,  designation 
on  the  ballot  of  the  proposed  law. 

[Ed.    Note.— Fop   other   cases,    see    Statutes, 
Cent  Dig.  H  68-66,  195;    Dec.  Dig.  {  64.*] 

6.  Statutes  (|  85^*)— Expression  or  Sub- 
ject iir  TITLE— Lawb  Enacted  vndee  Im- 

TIATIVE. 

Act  Feb.  24,  1903  (Laws  1903,  p.  244),  to 
maice  more  effective  the  initiative  and  refer- 
endum amendment  to  the  Constitution,  provides, 
b^  section  2,  the  form  of  submitting  a  peti- 
tion for  the  enactment  by  the  people  of  any 
law,  and  that  "every  such  sheet  for  petitioners' 
signatures  shall  t>e  attached  to  a  fall  and  cor- 
net oopy  of  the  title  and  text  of  the  measure." 
Section  5  provide*  that  upon  the  filing  of  a 
petition  with  the  Secretary  of  State  he  shall 
notify  the  (governor,  who  shall  Issue  bis  procla- 
mation that  the  petition  has  l>een  filed,  with  a 
brief  statement  of  its  tenor.  Section  6  lequires 
the  Secretary  of  State  to  furnish  county  clerks 
the  title  of  each  measure  to  be  voted  upon,  not 
to  exceed  20  words,  to  I>e  printed  on  the  ballot. 
Section  8  icqnlrea  the  Secretary  ot  State  to 
print  in  pamplilet  form  the  title  and  text  of 
each  measure  to  tie  submitted,  and  allows  the 
persons  filing  a  petition  for  the  Initiative  to 
place  with  the  Secretary  for  distribution  any 
pamphlets  advocating   snch    measure,   and    re- 

Snires  the  Secretary  to  send  the  pamphlet  pub- 
shed  by  him,  together  with  those  containing 
the  arguments  in  support  thereof,  to  the  county 
clerics  in  suflSdent  nomlieia  to  supply  one  to 
eadi  registered  voter,  and  that  evei7  registra- 
tion officer  shall  deliver  a  copy  of  such  pamphlet 
to  each  voter.  Held,  that  the  designation  of  the 
title  of  a  proposed  law  on  the  ballot  as  "local 
option  liquor  law"  was  sufflcieat  to  convey  to 
the  average  voter  the  general  tenor  of  the  snb- 
lect  to  be  voted  on,  and  a  coinpliance  with  the 
initiative  amendment  to  the  Cfonstitutlon  sup- 
plemented l>7  the  a«t  of  1908. 

[Ed.    Note.— For   other  cases,   ase    Sututes, 
Dec  Dig.  {  85^*] 

Appeal    from    Circuit    Court,    TUIamook 
Connty ;  Wm.  Galloway,  Jndge. 
W.  Langwopthy  was  convicted  of  violating 


the  local  option  law,  and  Im  appeata.    Af- 
firmed. 

Webater  Holmes  and  S.  S.  Johnson  (Ehdmes 
&  Handley  and  Talmage  ^  Johnson,  on  the 
brief),  for  appellant  W.  O.  Winslow  (Joira 
H.  McNaiy,  Diat.  Atty.,  W.  H.  Cooper,  Depu- 
ty Dist  Atty.,  H.  T.  Botts,  and  I.  H.  Van 
Winkle^  on  the  brl^,  for  respondent 

KINO,  3.  Defendant  was  charged  with 
violating  the  local  option  liquor  law  (Laws 
lOOB,  p.  41)  in  Tillamook  connty,  and  npon 
trial  was  convicted,  and  from  a  sentence  to 
pay  a  fine  prosecutes  this  appeal 

At  the  trial  his  counsel  requested  the  court 
to  Instruct  the  jury  that  the  evidence  ad- 
duced conclusively  established  that  the  local 
option  law  had  never  been  adopted  In  the 
state  of  Oregon,  in  that  the  title  thereto  was 
never  certified  by  tlie  Secretary  of  State  to 
the  various  county  clerks,  and  was  not  placed 
npon  the  ballots  used  In  the  June,  1904,  elec- 
tion at  which  the  act  was  voted  upon,  and  to 
find  the  defendant  not  guilty  by  reason  there- 
of, the  denial  of  which  request  constitutes 
the  only  error  assigned  and  relied  upon.  In 
support  of  this  contention  it  is  argued  that^ 
for  the  reasons  stated  In  the  requested  In- 
struction, the  local  option  law  was  not  adopt- 
ed, either  in  conformity  with  the  require- 
ments of  the  law  of  1906  (Laws  1908,  p.  244>, 
enacted  for  the  purpose  of  making  more  ef- 
fective the  initiative  and  referendum  amend- 
ments, or  with  article  4,  {  20,  of  the  Constitu- 
tion of  the  state,  which  provides:  "Every 
act  shall  embrace  but  one  snbject  and  mat- 
ters properly  connected  therewith,  which  mlt- 
Ject  shall  be  expressed  In  the  title.  •  •  ••» 
Pursuant  to  the  act  of  1908  the  Secretary  of 
State  certlfled  to  each  of  the  connty  clerks  the 
abbreviated  title  furnished  him  by  the  "com- 
mittee or  organisation  presenting  and  filing 
with  him  the  act"  for  Hie  purpose  of  baTtng 
flie  same  appear  npon  the  ballot,  and  111  ac- 
cordance therewith  the  law  was  derignatM 
on  all  ballots  thus: 

For  local  option  liguor  law. 

Vote  Yes  or  No. 

SOa  Tea. 

801.  No. 

The  full  title  of  the  local  option  art,  as  pi»- 
sented  and  adopted  through  the  initiative  at 
the  general  election  in  1904,  is  as  follows  t 
"To  propose  by  initiative  petition,  a  lav^  pro- 
viding for  elections  In  any  county,  or  any 
precinct  therein,  or  any  subdivision  of  a 
county  consisting' of  any  humber  of  entire 
and  contiguous  precincts  of  such  cOnnty,  to 
determine  whether  the  sal*  of  intoxicat- 
ing liquors  shall  be  prohibited  In  sneta  coun- 
ty or  subdivision  thereof  or  in  such  pre- 
cinct; providing  for  the  filing  of  petitions 
for  such  elections  and  the  form  and  effect 
thereof,  and  for  notices  of  snch  elections  and 
for  the  time  and  manner  of  holding  and  eon- 
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ij^tlilg  the  te&e ;  declaring  what  shall  con- 
stitute a  subdivision  of  the  county  within 
the  toWnlng  of  this  Taw ;  declaring' what  acts 
«UalI  and  what  shall  not  constitute  a  viola- 
tion' of  this  law ;  declaring  the  qualifloatlonB 
of  petitioners  and  of  electors  at  such  elec- 
ItoAsv 'applying  to  such  election  the  provl- 
Rtons  of  8eotl(Hi«  1900,  1901,  1902,  1903,  1904, 
1905,  1906,  1907,  1908,  1909,  1910,  1911,  1912, 
And- 1975  of  Ballloger  and  Gotton'3  Annotated 
/Qodeq  and,  Statutes  of  Oregon;  providing  for 
printlfig  and  distributing  ballots  for  such 
«)ect}0De;  prescribing  the  duties,  of  public  of- 
ficers in  relation  to  such  elections  and  In  re> 
latlon-ito  the  enforcement  of  the  provisions 
of  this  law;  providing  for  the  Issuance  by 
the  :  county  oonrt  of  orders  prohibiting  the 
sale  ..of ;  intoxicating  liquors  within  certain 
}(lQltia:and  declaring  the  duties  of  such  courtd 
in  r^f^rence  thereto ;  llmltlnf  the  time  with- 
in which  the  question  of  prohibiting  such 
sale,  of  Intoxicating  11q,uor8  may  again  he  sub- 
Witt«d  to  vote  In  the  same  district ;  providing 
pemaUiea  and  punishment  for  the  violation  of 
any  of  th«  provisions  of  this  law ;  providing 
^r  the  retam  to  any  liquor  dealer  or  other 
p^rapn.  of  a  proportionate  amount  of  any  11- 
cepae  fee  which  he  may  have  paid,  whenever 
the  district  In  wh(ch  he  shall  be  engaged  in 
business  shall  be  dedared  to  be  prolilbltlon 
lierritory ;  and  applying  to  all  elections  held 
under  the  proviplons  of  this  law  the  provi- 
sions of  the  general  election  laws  of  the 
state,  and  declaring  certain  rules  of  evidence 
fippjlcable  to  prosecutions  under  this  act." 
Xb#,  act  ,of  1903  was. passed  by  the  Legisla- 
tive AsOQVibly.  and  had  for  its  object  "mak- 
ing effeetlve  the .  Initiative  and  referendum 
Iftro^laions,"  the  constitutionality,  ef  whid> 
a«t.'  Including  the  sufficiency  of  its  title,  was 
iH»)K)d,ia  $tnte  ex  rel.  v.  Richardson,  4S  Qr. 
son.. 85, Pap.  225,  8  L.  R.  A.  (N.  S.)  362,  al- 
thoii^  the.  features  here- presented  were  not 
suggflsted,  on  appeal  in  that  case..    See,  also. 

Iftt»t«..v.  Cochran.  54  Or. ,  104  Pac.  410. 

Appellant's  position,  bri^y  ^ted„  is  ^t^at 
since,  as  l^eld  in  Si^raw  v.  Harris,  54  Or.  — , 
103  Pac.  Vrt,  78O,  the  people,  under  the  in- 
itiative and  referendnm.  constitute  one  of  the 
branches  of  the  leglsJatlve  department  of  the 
i^t«v.  ^tb,fBll  power,  to  enact  laws  lade- 
vec^nt  of  the  Leglslatlye  Assembly,  they  be- 
(io;tn9.a  separate  and  distinct  legislative  body, 
of  .wblqh.  the  sanje  .formality  is  required  to 
^iff^ci.fi  law  as  is  exacted  of  the  Legislature 
.^yiaectlon  20,  art.  4,  of  our  fundamental  law, 
and  that  the  heading  plac^  upon  the  ballot 
"f  or-lpcal  option  liquor  law,'"  was  not  the  ti- 
tle, of  the  act,  for  which  reason  It  is  insisted 
that  the  law  was  xiot  regularly  enacted; 
hence  is  void.  A  prominent  feature,  over- 
loolced  in  the  premises  from  which  defend- 
ant's conclusion  on  this  point  is  deduced.  Is 
that  l;he  right  of  the  pecple .  to  legislate  di- 
rectly— other  than, by  adtnillng  constitutional 
provisions — In  place  of  relying  solely  on  their 
fepresentntlves.  was  by  them  secured  or  re- 
served through  the  Initiative  and  referendum 


ameddments  to  the  Constitution ;  and,  as  stat- 
ed by  Mr.  Justice  Moore,  in  State  ex  reL  v. 
Richardson,  "The  validity  of  <  laws  adopted 
at  the  polls  most  be  determined,  like  enact'^ 
ments  by  the  Legislative  Assembly,  by  the 
test  of  the  Constitution  as  modified  by  amend- 
ments thereto."  If  the  act  adopted  in  1903 
for  the  purpose  of  fteiUtatlng  operatiatna  un- 
der the  inltlattve  amendment  is  not  in  con^ 
flict  or  Inconsistent  with  snch  amendment,  it 
must  follow  that  the  law  Is  valid,  and  that 
any  proceedings  had  in  conformity  therewith 
are  ample. 

The  lnitlativ«  amendment,  so  far  u  It 
bears  on  the  points  here  Involved,   reads^ 
"Tbc  legislative  authority  of  the  state  shall 
be  vested  in  a  .Legtelattv«  Assembly,  consistr 
Ing  of  a  Senate  and  House  of  Bq>reaenta- 
tlves,  but  the  people  reserve  to  themselves 
power  to  propose  laws  and  amendments  to 
the  Constitution  and  to  enact  or  reject  tbe 
same  at  the  polls,  Independent  of  the  Legis- 
lative Assembly.    •    *    •    The  flnt  power 
reserved  by  the  people  Is  the  Initiative,  and 
not  more  than  eight  per  cent,  of  the  legal 
voters  shall  be  required  to  propose  any  meas- 
ure by  such  petition,  and  every  snch  petition 
shall  include  the  full  text  of  the  measure  s<^ 
proposed.     Initiative  petitions  shall  be  filed 
with  the  Secretary  of  SUte  not  less  than 
four  months  before  the  Section  at  which  tbe^ 
are  to  be  voted  upon.    *    *    *    Any  measure 
referred  to  the  people  shall  take  effect  and 
become  the  law  when  It  is  approved  by  a 
majority  of  the  votes  cast  thereon,  and  not 
otherwise.    •    ♦    •    Petitions  and  orders  fob 
the  initiative  and  for  the  referendum  shall 
be  filed  with  the  Secretary  pf  State,  and  in 
submitting  the  same  to  the  people  he,  and  all 
other  officers,  shall  be  gnlded  by  the  general 
laws  and  the  act  snbmitting  this  amendment, 
until  legislation  shall,  be  especially  provided 
therefor."    It  is  manifest  from  tb«  provlsioD* 
of  this  amendment  that  it  was  Intended  to  bfe 
sel f -executing ;   that  is,   its   provisions  were 
deigned  to  become  effective  without  awaiting 
legislature  aid.     Under  6u«?h  dreumstances 
snpplemen^I  laws  are  not  a  prerequisite  to 
the  effectiveness  ef  a  constitutional  provi- 
sion, and  the  people 'may  proceed  in  accent- 
anete  therewith  tratll  aided' hy  such  additional 
enactments  as  the  lawmaking  department  of 
the  state  may  provide.  -  Stevens  v.  Benson, 
50  Or.  269,  91  Pac.  677.    In  thl8  instance  the 
power  to  enact  laws  iu  aid  of  the  constitu- 
tional provisions,  aitd  to  make  them  more  ef- 
fective, is  expressly  granted  in  ttae  initiative 
amendment  Itself,  with  reference  to  which  It 
is  only  necessary  that  such  laws  shall  not  be 
inconsistent   with  the  general  irailpose   and 
spirit  tt  the  aueDdments,  and  that  they  be 
in  harmony  with  the  Constitution  when  con- 
trued  .ap  a  wbolei     And  in  detenniniag  this 
matter  it  must  be  kept  in  mind  that  the  ad- 
dition of  this  amendment  to  our  organic  laws 
necessarily   carried   with   it   all   powers  es- 
sential to  make  its  provisions' effective,  and 
any  part  of  the  Constitution  previously  in 
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force,  BO  far  ui  IncoaiUct  or  tncoDBtsteot 
tberewlth,  was  by  Its  adoption  ueceeBarlly  r^ 
pealed. 

Section  20,  art  4,  was  intended  to  aK>l;  to 
acts  Introduced  before  the  I^egislative  Aasem- 
bly.  To  that  extent  it  is  still  in  force,  and  ia 
unafTected  by  the  amendments  under  consid- 
watlon,  but  under  no  rule  of  constructkn 
can  It  be  Iteld  applicable  to  laws  enacted  dl- 
fectly,  by  the  people,  except  to  the  extent 
that  it  may  not  be  Inconsistent  wltb  the  gen- 
eral object  and  purpose  of  the  iaitiatiTe  and 
referokdum  amendment.  Pursuant  to  the 
adc^on  of  the  initlatlre  amendmant,  and 
the  power  granted  thereby,  the  LegtslKtus  of 
1903  enacted  the  law  above  mentioned,  and 
this  act,  so  far  as  fn  harmony  with  the  Ckm- 
stitutlon  as  amended,  Is  effective,  and  must 
be  followed.  ,Stevena  y.  B^son,  50  Or.  269, 
274,  91  Pac,  '577;  Palmer  v.  Beusoa,  60  Or. 
277,  91  Pac.  579.  It  remains,  then,  to  be  seen 
whether  the  proceedings  complained  of  with 
reference  to  the  adoption  of  the  local  option 
liquor  law  come  within  the  requirements  of 
this  act 

Section  2,  p.  244,  of  the  act  of  190S,  en- 
acted for  the  purpose  of  facilitating  the  en- 
forcement of  the  initiative  and  referendum, 
provides  the  manner  and  form  of  submitting 
the  petition  for  the  enactment  by  the  people 
of  any  law,  and  adds  that  "£very  such  sheet 
for  petitioners'  signatures  shall  be  attached 
to  a  full  and  correct  copy  of  tbe  title  and 
text  of  the  measure  so  proposed  by  the  inl- 
tlatlve  petition.  *  •  * »  xhe  act  also  re- 
quires that  the  clerk  of  the  connty  in  which 
audi  petition  shall  be  signed  shall  compare 
the  signatures  of  the  petition;  attach  there- 
to his  certificate  to  the  Secretary  of  State 
verifying  the  same,  whereapcm  such  certifi- 
cate shall  be  deemed  prima  fade  evidence  of 
the  facts  stated  therein;  that  the  Secretary 
of  State  verify  the  petition  and  certify  to  Its 
correctness;  that  he  shall  then  fumlab  to  tl)e 
various  county  clerks  of  the  state  the  title 
for  each  act  to  be  voted  upon,  not  to  exceed 
20  words,  which  title  shall  be  printed  on  the 
ballot  In  th^  order  In  which  the  acts  are  re- 
ferred to  the  people;  that  all  petitions  by 
tbe  people  shall  be  filed  In  his  aBice;  and 
that  the  secretary  shall,  not  later  than  the 
first  Monday  of  the  third  montb  next  before 
any  general  election  at  which  any  proposed 
law  or  tu&endm«nt  to  the  Constitution  is  to 
be  submitted  to  the  people,  cause  to  be  print- 
ed in  pamphlet  form  a  true  copy  of  the  title 
dnd  text  of  each  measure  to  be  submitted, 
wltb  the  number  and  form  in  which  each 
question  is  to  be  printed  upon  the  official 
ballot  And  In  further  explanation  of  the 
measures  thus  proposed  the  persons,  commit- 
tees, or  didy  authorized  officers  of  any  or- 
ganization filing  any  petition  for  the  Initia- 
tive were  granted  the  right  to  place  with 
tlie  Secretary  of  State  for  dlstidbutlon  any 
I»amphleta  advocating  sudi  measure,  not 
later  than  the  first  Mpnday  of  ttie  fifth  month 
before  the  regular  gener&l  election  iit  which 


the' measure  was  to'.be^wnte^.ivKW.  Uke 
privileges  were  also  given  to  any  person^ 
eonunlttee,  or  organisation  opposing  such 
measure.  It  was  also  provided  that  upon 
filing  the  petition  for  this  initiative  or  referen- 
dum with  the  Secretary  of  State,  signed  bj( 
the  requisite  number  of  registered  voters< 
the  Secretary  should  notify  the  Governor 
thereof  In  writing,  wberewon.tl]«e  Governor 
was  required  forthwith  to  issue  his  proclama- 
tion aaaouttciE^  that  soch.  petition  had  beefk 
filed,  with  a  brief  statement  of  its  tenor  and 
effect,  which  proclamation  was-  required  .to 
be  published  four  times  Is  four  consecutive 
weelfs  in  one  dally  or  wecUy.  newspaper  in 
each  judicial  dlB^ict  <tf  the  state.  The  Sec- 
retary of  State  was  alSQ  required  t»  send  the. 
pamphlet  published  by  him,  together  with 
those  contatning  the  vgnmenta  alluded  te» 
bound  therewith,  to  the  county  derlts  of  each 
of  the  counties  of  the  state  In  suffli^ent  num- 
bers t»  Buivly  one  to  each  registered  votw; 
and  «very  registration  officer,  after  receipt 
thereof  from  the  county  clerk,  was  required 
to  deliver  a  coi^  of  such  pamphlet  to.eacb 
voter  as  he  registered.  The  provision  of  this 
act  with  reference  to  tjbe  flllns  and  distribu- 
tion of  these  pamphlets  was  amended  In  19Q7 
(Laws  1007,  B.  398),  bv  which  it  was  required 
that  a  copy  of  the  pamphlet  containing  the 
Information  referred  to  be  sent  by  the  Sec- 
retary direct  to  each  voter  in  the  state  prloi 
to  the  election,  but  the  laws  onder  coosidera- 
tlon  having  been  adopted  prior  thereto,  the 
effect  and  saffldeBcy  thereof  must  be  den 
termined  with  reference  to  the  act  of  1908 
only,  ,■      .     .  . 

It  is  argued  that  the  limitation  in  the  aet 
to  20  words  for  the  designation  of  the  title  at 
tlte  proposed  law  on  tb.e  ballot  is  unoonsti^ 
tutlonal,  in  that  la  some  Instances,  Including 
the  one  under  consMenttlon,  it  Is  impossible 
to  designate  a  soQcient  .title  for  tiie  act  in 
so  few  woods,  and  tliat '  the  amendmcirts 
contemplated  that  the  fall  title  of  the  propoe- 
ed  meastire  be  placed  npott  the  ballot  If  it 
Ue  conceded  that  the  '20>wonl  limitation  Is 
in  violation  of  our  fundamental  laws  upon  the 
Subject  It  would  net -necessarily  Involtdat* 
the  remainder. of  the  act,  'for  the  reason  tiiaC 
the  law,  when  xKnstmed  la  connection-  wltb 
the  amendsoenta  alluded  to.  Is  ample,  withb'nt 
this  provision,  to  permit  »  brtcf,  but  proper, 
designation  on  the  ballot  of  the  proposed 
measure.  TheTe^ls  nothing  in  the  Oonstihi> 
tlon  as  amaided  trnplying  tliBt  the  fun  title 
as  appears  In  the  proposed  measure  shalE 
appear  upon  the  balUt,  'nor  does  the  act  nn'-' 
der  conslderstlon  sO  require.  The  method 
provided  Is  adequate  to  identify  the  bill,  as 
indicated  on  the  ballot,  with  the  proposeA 
measure  on  file  in  the  office  of  the  Secretary 
of  State,  the  full  title  and  text  of  which 
appear  In  the  pamphlets^  a  «opy  of  which, 
under  the  law  in  f ofte  at  the  time  the  looa] 
option  law  was  voted  on,  was  presumably 
in  the  hands  of  each  voter  TJie  methoi;^  tljgij. 
in  use,  anf  as  since  Improved  upon|  warn. 
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and  la,  analogcras  to  'the  proceeding  l)efore 
the  Legislative  Aasembly.  There,  before  the 
roll  call  for  voting  on  a  proposed  measure 
Is  had,  the  presiding  oflacer  announces  that 
"We  are  abont  to  vote  on  Honse  (or  Senate) 
Bin  No.  104,  or  whatever  number  the  blU 
may  have,  which  number  as  thus  announced 
Identifies  the  bill  to  be  voted  upon  with  the 
printed  bill  on  the  desk  of  each  member. 
True,  the  title  la  previously  read,  as  Is  the 
entire  bill,  and  so  It  la  presumed  to  have 
been  previously  read  by  each  voter  under 
the  Initiative  system. 

The  only  question,  then,  to  determine,  is. 
Does  the  title  as  designated  and  used  on  the 
ballot  come  within  the  purview  of  the  Cou' 
Btltutlon  as  amended  and  supplemented  by 
the  act  of  19037  We  think  It  does.  The 
worda  "local  option  liquor  law"  were  BoflS- 
dent  clearly  to  convey  to  the  average  voter 
the  general  tenor  of  the  subject  to  be  voted 
upon.  Aside  from  the  published  proclama- 
tlon  of  the  Governor,  each  voter  was  presum- 
ably furnished  by  the  officer  before  whom  he 
registered  with  a  pamphlet  containing  the 
true  copy  of  the  title,  and  a  full  text  of 
the  proposed  measure,  and  the  title  thereon 
as  presented  by  the  petitioners  was  ample 
to  Identify  the  proposed  measure  as  indicat- 
ed on  the  ballot,  with  the  same  measure  pub- 
llshed  in  the  distributed  pamphlet  As  above 
stated,  the  title  of  a  bill  before  the  L^sla- 
tive  Assembly  la  required  to  be  read  with 
the  measure  to  be  voted  -upon,  and  the  full 
title  i»  presumed  to  appear  thereon.  This 
method  under  the  Itatttatlve  would  be  Imprac- 
ticable; for,  as  manifest  from  the  length  of 
the  title  of  the' -act  under  consideration.  If 
many  measnrea  should  be  submitted  to  the 
voters  at  one  time,  to  print  upon  the  ballot 
a  full  title  to  each  would  require  the  ballot  to 
contain  many  pages  of  printed  matter,  which 
onmbersome  method  was  plainly  intended  to 
be  avoided.  To.  recognize  the  rule  invoked 
by  appellant' wodld  defeat  the  very  purpose 
contemplated  by  the. adoption  in  our  funda- 
mental laws  of  our  direct, .  and  additional, 
system  of  lawmaUng.  The  system  provided, 
as  above  considered,  was  obviously  desigped 
to  take  the  placs^iof  that  employed  by  the 
TiSgtelfltnre,  and  accomplishes  the  same  re- 
sult The  entire  Constitution  most  b»  con- 
Btcued  together,  to  do  which  necessttates 
holding  that  section  20,  art  4,  applies  to  bills 
before  what  is  known  as  the  Legislative  As- 
sembly, and  to  proposed  acts  before  the  peo- 
ple, only  In  so .  far  as  consistent  with  the 
tenor  and  purview,  of  the  laws  sabsequently 
contained  In  and  permitted  by  the  constl- 
tutlomai  amendments,  under  conalderatl<Hi, 
while  the  Initiative  and  referendum  has  ref- 
erence to  bills  enacted  or  rejected,  as  the 
case  may  be,  directly  by  the  people,  and  not 
through  the  Legislative  Assembly. 

A  careful  ezamln«tlos  of  tbs  bill  of .  ex- 
ceptions discloses  that  the  local  option  law 


was  silbmltted  to  flie  voters  of  the  state  In 
strict  conformity  with  the  mandates  of  the 
Constitution  as  amended,  and  acte  supple- 
mental thereto  and  In  aid  thereof,  and,  hav- 
ing received  a  majority  of  the  votes  cast 
at  the  general  election  at  which  it  was  sub- 
mitted, accordingly  became  a  law  of  the 
state;  and,  having  subsequently  become  In 
force  in  Tillamook  county  by  the  method  pro- 
vided in  the  general  local  option  law,  and 
prior  to  the  date  of  the  commission  of  tbe 
misdemeanor  charged,  no  error  appears  In 
the  record,  ftt>m  which  it  follows  that  the 
Judgment  of  the  trial  court  must  bs  affirmed, 
and  It  Is  so  ordered. 


<H  Or.  no 

In  re  SAGE  et  aL 

TORAN  et  al.  v.  SAGE  et  aL 

(Supreme  Court  of  Oregon.    Oct  26,  1009.) 

L  Eminent  Douain  (§  103*)— PsTrriOR  voa 

Road— Gateway— ExPENSB  of  Fenciito. 

Laws  1876,  p.  25  (Hill's  Ann.  Laws  1892, 

i  4075),  provided  for  the  opening  of  "roads  of 

Sublic  easement"  Laws  1889,  p.  164  (B.  ft  C. 
omp.  f  4966),  provided  for  a  county  road  30 
feet  wide,  or  a  gateway  not  less  than  10  nor 
more  than  30  feet  wide.  Laws  1903,  p.  269, 
I  20,  provided  that,  a  board  of  connty  vfewsis 
should  locate  the  road,  and  as  amended  by  Laws 
1907,  p.  255,  provided  for  a  road  not  exceeding 
60  feet  wide  or  a  gateway  not  less  than  10  nor 
more  than  80  feet  wide,  to  be  viewed  out  and 
located  by  a  board  of  coiin^  vieweia.  Held, 
that  where  a  county  road  "and"  gateway  were 
petitioned  for,  but  the  lower  courts  recogsJsed 
the  proceedings  to  be  for  the  establishment  of 
a  gateway,  and  not  fdr  ah  open  load,  and  so 
established  it  the  expense  cf  fencing  the  road 
was  not  an  element  of  the  damages  suffered  by 
the  owners  of  the  land  through  which  the  road 
passes. 

[Ed.  Note.— For  other  eases,  see  Eminent  Do- 
main, Dec.  Dig,  i  108.*] 

2,  Oosis  ({  239*)— DsnEinmrr  OR  STATtnn— 

Sbbciaii  Fboosedings. 

Where  a  special  proceeding  for  the  condem- 
nation  of  land  for  public  purposes  is  provided  by 
statute,  and  no  provision  is  made  fOr  recovery 
Of  coats,  none  can  be  awaided;  but  where  the 
question  of  damages  has  been  tried  out  as  in 
an  ordinary  action  at  law,  the  geneial  laws  on 
the  subject  of  the  costs  will  prevail,  so  that 
where  in  snCh  case  the  declsioi  of  the  circuit 
court  baa  been  affirmed  .on  appeal,  fespondent 
I*  entitled  to  costs. 

[Ed.  Note.-^'or  other  cases,  sea  Costs,  Dee; 
Dig.  I  233.»] 

Appeal  from  Circuit  Court,  Lane  County; 
L.  T.  Harris,  Judge. 

Application  by  S.  A.  Sage  and  another  to 
open  a  road.  From  a  judgment  opening  the 
road  and  awarding  damages  to  D.  Bk  Yoran, 
J.  W.  Kays,  and  t>avld  Lion,  they  appealed 
to  the  circuit  court  and  from  the  Judgment 
there  rendered,  they  again  appeal.    Affirmed. 

E.  O.  Potter,  for  appellants.  Jolu  H.  Wil- 
Uamis,  foe  respondents. 

BAKIN,  J.  This  Is  an  appeal  tram  a: 
judgment  of  tbe  county  court  of  Lane  conn- 


•rot  otner  cases  SM  s^me  topic  and  section  MUHBBB  la  t>*c.  *  Am.  Digs.  1801  to  dat^  &  Reporter  laduas 
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ty.  Or.,  asaeeslng  damajtee  in  favor  of  ap- 
pellants in  a  proceeding  establishing  a  road 
of  public  easement  The  petition  of  Sage 
and  Neal,  for  tbe  establiabment  of  a  road 
and  gateway  was  filed  In  such  court,  on 
July  5,  1907,  under  the  provisions  of  section 
20  of  the  road  law  of  1903  (Laws  1903,  pp. 
2B2,  269)  as  amended  by  the  act  of  1907 
(Laws  1907,  p.  255).  The  petitioners  pray 
for  the  location  and  establishment  of  "a 
county  road  and  gateway,  not  less  than  10 
nor  more  than  30  feet  wide,  and  that  the 
same  be  30  feet  wide,  from  the  residence 
and  timber  of  your  petitioners,"  namely, 
from  lots  4  and  6,  and  6  and  7,  In  section  20, 
township  18  S.,  range  3  W.,  to  the  county 
road  near  the  northwest  comer  of  lot  10  in 
section  17.  Upon  the  same  day  the  county 
coart  ordered  the  board  of  county  road 
viewers  to  "view  out  and  locate  a  county 
road  and  gateway,  not  less  than  10  nor 
more  than  80  feet  wide,"  as  prayed  for,  and 
to  assess  the  damages  that  may  be  sustain- 
ed thereby.  On  July  30,  1907,  the  viewers 
filed  their  report,  to  the  effect  that  they  had 
selected  the  route,  described  in  the  report 
as  "the  proposed  road  of  publie  easement,  30 
feet  wide,"  and  assessed  the  damages  to 
Yoran,  Kays,  and  Linn  at  $100,  and  rec- 
ommended "that  the  parties  praying  for  the 
road  be  required  to  only  keep  up>  gates  on 
property  llnep."  Thereafter,  on  Av^guat  9, 
1907,  the  county  court  made  an  order  "that 
the-  said  roadway  and  gateway  be,  and  the 
same  is  hereby,  established  according  to  said 
report  fmd  the  survey,"  and  allowed  Yoran, 
Kays,  and  Linn  damages  In  the  sum  of  $100, 
which  was  paid  to  the  court,  and  the  court 
ordered  that  gates  be  established  a^d  main- 
tained on  property  lines,  from  which  order, 
for  the  allowance  of  damages,  Yorani  Kays, 
and  Linn  appealed  to  the  circuit,  court,, 
where  the  Issue,  as  to  the  amount  Of  dam- 
ages suffered  by  them,  by  reason  of  the  es- 
tablishment of  such  road  and  gateway,  was 
tried  before  a  Jury,  resulting  In  a  verdict  In 
their  fav6r  of  $9&.20.  From  the  Judgment 
thereon,  and  for  costs  against  them,  Yoran, 
Kays,  and  Linn  appeal  to  this  court. 

There  are  but  two  questions  for  considera- 
tion, viz.:  Whether  the'  expense  of  f fencing 
the  roadway  should  have  been  submitted  to 
the  Jury,  as  an  element  of  the  damages; 
and  wbetfter  the  costs  were  properly  award- 
ed against  appellants.  In  order  to  ndder- 
stand'  the  elements  Involved  in  the  iluestlbn 
of  damages  it  is  'well  to  onderstand  the  his- 
tory of  the  law  providing  for  snch  road  or 
gateway.  The  original  law  was  raiacted  tn 
1876,  and  piwvided  only,  for  "roads  of  public 
easement"  (Laws  1676,  p.  2B;  Hill's  Ann. 
Laws  1882,  i  4076),  Which  only  contemplated 
an  open,  public  road.  In  1890  (Laws  1890, 
p.  164  (B.  A  O.  Oomp.  i  4966])  this  law  was 
amended;  the  only  change  being  to  provide 
for  "a  county  road  thirty  (30)  feet  lu  width, 
or  a  gateway  not  less  than  ten  nor  more 
than  thirty  feet  in  width,"  instead  of  "a 
road  of  public  easement"    TUe  law  of  1903 


(Laws  1903,  p.  262)  Is  only  an  amendment 
of  the  act  of  1880;  the  change  being  that  the 
board  of  county  viewers  shall  locate  the 
road.  Instead  of  the  special  viewers  provid- 
ed in  the  original  law.  It  must  be  noticed 
that  the  amendmoit  of  1899  does  not  pro- 
vide for  "a  roadway  and  gateway,"  but  for 
a  county  road  30  feet  wide,  or  a  gateway 
not  less  than  10  nor  more  than  30  feet  wide. 
If  a  county  road  Is  petitioned  for,  then  it 
must  be  an  t^ea  road,  and  most  be  fenced, 
and  this  raises  the  question  for  the  viewers 
to  determine  the  damages  to  the  owner  of 
the  land  in  consequence  of  having  his  farm 
divided  by  a  fence,  and  the  various  elemrata 
of  inconvenience  arising  therefrom,  as  well 
as  the  value  of  the  land  taken.  TerwtUlger 
v.  Multnomah  County.  6  Or.  295;  Putnam 
y.  Douglas  County,, 6  Or.  828,  25  Am.  Rep. 
527.  If  the  fence  must  be  built  and  main- 
tained by  the  owner,  of  the  land,  this  aiao 
would  be  for  their  -consideration,  but  pos- 
sibly by  the  terms  of  section  24  of  the  act 
of  1903  (Laws  1903,  p.  270)  the  expense  of 
building  and  maintaining  the  fence  would  be 
a  charge  upon  the 'land  to  wblfb  the  ease- 
ment Is  appurtenant.  That  question,  how- 
ew,  1|9  not  before  us.-  If  a  gateway  lis  pe- 
tlticmed  for,  no  fencing  Is.  contemplated,  and 
the  only  element  of  damages  would  he  the 
value  of  the  land  taken  and  the  loss  and  In- 
convenience occasioned  by  travel  over  the 
land;  the  erection  and  maintenance  of  the 
gates  being  at  the  expense'  of  the  petitioner. 

In  Lesley  v.  Klamath  County.  44  Or.  491, 
75  Pac.  709,  and  Shannon  y.  Malheur  Coun- 
ty, 48  Or.  617,  87  TacifyO,  it  Is  held  that 
the  petitioner  should  pray  for  one  or  the 
other  of  these  roads,  and  not  for  both,  as 
was  done  in  tbls  ca^.  Nor  should  it  be  for 
a  "road  or  gateway.".  But  if  the  petition  Is 
in  the  disjunctive,'  the  court  shall  determine 
which  may  be  considered.  However,  the 
regularity  of  the  proceeding  in  this  case  has 
not  been  questioned.  An  appeal  from  the 
assessment  of  damages  oi^ly  is  taken,  and 
both  the  county  court  aiid  the  circuit  court 
recognissed  the  proceeding  as' (or  the  estab- 
lishment of  a  gateway  and  not  an  open  road, 
and  so  established  It  Therefore  the  ex- 
pense of  fencing  cannot  be  considered  as  an 
element  of  damages,  because  none  Is  con- 
templated. 

As  to  the  question  of  costs.  It  Is  said  in 
McCaU  V.  Marlon  County,  43  Or.  540,  73  Pac. 
1031,  75  Pac.  140,  that  where  a  special  pro- 
ceeding for  condemnation  of  land  for  pub- 
lic purposes  Is  provided  by  statute,  and  no 
provision  Is  made  for  recovery  of  costs,  they 
cannot  be  awarded.  This  rule  would  apply 
to  the  special  proceeding  to  condemn.  But 
In  allowing  the  costs  in  that  case  it  Is -said, 
that  when  the  question  of  damages  must  the 
tried  out  as  In  em  ordinary  action  at  law,  the 
gmeral  laws  on  the  subjeot  of  costs  will 
prevail;  and,  that  being  the  situation  here, 
respondents  were  entitled  to  tteir  costs. 

The  Judgment  of  the  lower  court  Is  af- 
firmed. ■  .        . 
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STATE  T.  EDMT7NDS. 
(Supreme  Court  of  Oregon.     Oct.   26,   1909.) 

1.  InxoxiOATiNa  liigtroBS  ({  222*)  —  iNDioxr 

MENT— NEQATXVIN'o   DEFENSES. 

Section  2  of  the  local  option  law  (Laws 
1905,  p.  42,  c.  2)  allows  the  sale  of  pare  alcohol 
for  BOientific  or  manufacturing  purposes,  of 
wines  to  church  oflic^als  for  sacramental  pur- 
poses, and  of  alcoholic  stimulants  as  medicine 
in  cases  of  actnal  sickness  upon  the  prescrip- 
tion of  a  physician.  Secfion  15  provides  that  any 
person  who  shall  sell,  exchange,  or  give  away 
any.  intoxicating  liquors  whatever  shall  be  sub- 
ject to  prosecution  by  Information  or  indictment. 
Held,  that  an  information  whic*  charges  the 
offense  in  the  language  of  the  statute  is  suffi- 
cient without  negativing  the  exceptions  in  sec- 
tion 2;  they  not  being  descriptive  of  the  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqoors,  Cent.  Dig.  H  240-248;    Dee.  Dig.  1 

2.  Intoxicating  Liqttoks  (|  86*)— Locai,  Op- 
tion—Count or  VoTBS— "Speoiai,  Session" 
— ^"SPEeiAi  Term"— "Session." 

Local  Option  Law  (Laws  1905,  p.  47,  c.  2) 
{  10,  provides  that  the  county  court  11  days  aft- 
er dectioD,  or  as  soon  thereafter  as  practicable, 
shall  hold  a  "special  session,"  and,  if  a  majoritv 
of  the  votes  are  for  prohibition,  the  court  shall 
immediately  make  an  order  declaring  the  result 
of  the  vote  and  absolutely  prohibiting  the  sale 
of  intoxicating  liauors,  etc.  Held,  that  the  court 
by  announcing  the  result  of  the  election  at  a 
special  session  called  during  general  term  did 
not  invalidate  the  proceedings,  the  words  "spe- 
cial session"  as  nsed  in  the  act  not  being  syn- 
onymous with  "special  term,"  and  the  word 
"session"  as  used  referring  to  a  temporary  sit- 
ting of  the  court,  for  the  transaction  of  special 


ng 
isi: 


buriness  assigned  to  them,  which  may  occur 
either  during  a  general  or  special  term,  and,  if 
all  members  are  present  for  such  purpose,  it  is 
immaterial  as  to  how  it  was  called,  or  when, 
providing  the  time  prescribed  by  the  act  for  such 
special  sitting  has  elapsed. 

[Ed.  Note.— BV>r  other  cases,  see  Intoxicating 
Liqoors,  Cent.  Dig.  f  43;    Dec.  Dig.  I  36.* 

For  other  definitions,  see  Words  and  Fhrasea, 
vrf.  7,  pp.  6435-6437,  65«3 ;  vol.  8,  p.  779a] 

3.  INTOXIOATINO  XdQUOBS  (i  86*)  —  SUBBB- 
QUEHT  ElSOTiONB— FaILUBE  TO  MAKB  OB- 
DER    OF. 

Local  Option  Law  (Laws  1905,  p.  48,  c.  2) 
i  13,  provides  that,  when  a  second  election  re- 
sults against  prohibition,  the  co«rt  shall  enter 
an  order  setbn^;  aside  the  previous  order  en- 
forcing prohibition.  Held,  that  the  failure  to 
make  an  order  upon  two  subsequent  elections 
which  resulted  in  favor  of  prohibition  had  no 
bearing  upon  the  law  then  in  force ;  section  13 
only  requiring  an  order  in  the  event  of  a  second 
election  goinf;  against  prohibition. 

[Ed.  Note.-^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  43 ;   Dec.  Dig.  i  86.*] 

Appeal  from  Circuit  Court,  Tillamook 
County;    Wm.  Galloway,  Judge. 

Howard  Edmunds  was  convicted  of  unlaw- 
fully selling  intoxicating  liquors,  and  he  ap- 
peals.   AfQrmed. 

Webstar  Holmes  and  S.  &  Johnson  (Holmes 
&  Handley  and  Talmage  &  Johnson,  on  the 
brief),  for  appellant.  John  H.  McNary,  Dist. 
Atty.,  and  W.  C.  Wlnrt<iw<W.  H.  Cooper, 
Deputy  Dist.  Atty.,  and  H.  T.  Botts,  on  the 
brief),  for  the  State. 


KINO,  7.  Defendant  was  convicted  of  the 
crime  of  selling  intoxicating  liqnom  in  vio- 
lation of  the  local  option  law,  the  charges 
against  him  being  as  follows:  "Howard  Ed- 
mnnds  is  accused  by  the  grand  Jury  in  and 
for  Tillamook  county,  Oregon,  by  this  indict- 
ment, of  the  crime  of  selling  and  giving  away 
intoxicating  liquor  In  violation  of  the  local 
option  liquor  law  of  the  State  of  Oregon, 
proposed  by  the  people  by  initiative  and 
enacted  by  a  majority  of  the  votes  cast  there- 
on at  the  general  election  held  lu  the  state  of 
Oregon  on,  the  6th  day  of  June,  1904,  com- 
mitted as  follows:  That  at  a  general  elec- 
tion held  in  the  county  of  Tillamook,  state 
of  Oregon,  on  the  first  Tuesday  after  the 
first  Monday  in  November,  1904,  the  (jues- 
tion  whether  there  should  be  prohibition  of 
thft  sale  of  Intoxicating  liquors  for  beverage 
purposes  for  the  entire  county  of  Tillamook, 
state  of  Oregon,  was  submitted  to  the  legal 
voters  of  said  county  and  state  and  then  and 
there  duly  determined  by  a  majority  of  the 
legal  voters  In  said  county  and  state  votins 
at  said  Section  in  favor  of  prohlhltloii,  and 
that  the  sale  of  intoxicating  liquors  in  said 
county- and  state  should  be  prohibited.  That 
thereafter,  on  the  Sth  day  of  Deoember,  1904, 
the  county  court  of  the  county  of  Tillamook, 
state  of  Oregon,  duly  made  and  entered  4tf 
record  an  order  declaring  the  result  of  said 
vote  and  aheolntely  prohibiting  the  sale  of  In- 
toxicating liquors  within  said  county  of  Til- 
lamook, state  of  Oregon.  That  thereafter,  to 
wit,  on  the  10th  day  of  Febmary,  1909,  In  the 
county  of  Tillamook,  state  of  Oregon,  said 
Howard  Edmunds,  then  and  there  being,  did 
then  and  there  wrongfully  and  nniawtally  sell 
and  give  to  one  A.  D.  Oliver  one  quart  of 
intoxicating  liquor  of  the  value  of  ILSSO, 
with  an  Intent  and  purpose  then  and  there 
had  by  him,  the  said  Howard  Edmunds,  of 
evading  the  provisions  of  the  local  option 
law.  of  the  state  ot  Oregon,  proposed  by  the 
people  by  Initiative  and  enacted  by  the  peo- 
ple of  the  state  of  Oregon  by  a  majority  of 
the  votes  cast  thereon  at  the  genial  election 
held  In  said  state  on  the  6th  day  of  June, 
1904,  contrary  to  the  provisions  of  said  law 
in  such  cases  n^ade  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Oregon." 
It  was  forcibly  maintained  at  the  oral  argu- 
ment that  the  Information  does  not  state  suf- 
ficient faets  to  constitute  an  offense  under 
the  local  option  Uqnor  law.  In  respect  to 
which  it  was  insisted  that  It  was  tncombent 
upon  the  state  to  negative  such  exertions  as 
may  be  gatttered  from  the  act,  such  as  provi- 
sions to  the  effect  that  the- act  shall  not  be 
construed  to  prohibit  the  sale  of  pure  alcohol 
for  scientific  or  manufacturing  parposes,  or 
wines  to  church  officials  for  sacramental  pur- 
poses, or  alcoholic  stimulants  as  medldne  In 
cases  of  actual  sickness,  which  may  be  sold 
upon  a  written  prescription  of  a  regularly 
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practicing  pbjrijlclfto,,  JIjb^^.  1Q06,  .p^  42,  a. 
2.12. 

As  to  ]ast  w^en  tl^e  exceptions  mu^  be 
negatived  In  an  Jiiformation  or  ^djl^tpie^t 
has  long  been  a  disputed  question  in  this 
state,  the  determination  of  which  has  neces- 
sarily depended  upon  the  proTlaions  of  ^  the 
act  governing  each' particular  case.  We  are 
of  the  opinion,  however,  tliat  tlie  rule  an- 
nounced in  State  v.  Carmody,  50' Or.  8,  81 
Pac.  446,  1081,  12  L.  R.  A.  (N.  S.)  828,  is  de- 
ctsive  of  tlie  point  under  consideration. 
There  it  was  contended  that  the  indictment 
was  insafflclent  because  it  did  not  aver  that 
the  liquor  vrhlch  the  defendant  was  charged 
with  having  sold  was  for  beverage  purposes. 
In  considering  this  feature  Mr.  Justice  Bean 
remarks  that  the  '^dlctment  In  question 
follows  the  langnage  of  the  statute,  and  It 
is  the  settled  rule  in  this  state  that  In  Indict- 
ments for  misdemeanors  created  by  statute 
it  is  sufficient  to  charge  the  otTense  in  the 
words  of  the  statute,  subject  to  the  qualifica- 
tion that  the  crime  must  be  set  forth  with 
such  certainty  as  wUl  aivrise  the  accused  of 
the  offense  imputed  to  him  (State  v.  Shaw, 
22  Or.  287,  29  Pac.  1028)"— and  fnrtlier  adds 
that  "exceptions  and  provisos  in  a  criminal 
statute  need  not  be  negatived  In  indictments 
unless  they  be  descriptive  of  the  offense  or  a 
necessary  ingredient  in  its  definition";  cit- 
ing State  y.  Tamler,  19  Or.  528,  25  Pac.  71, 
9  L.  R.  A.  853.  In  the  case  at  hand  the  of- 
fense is  described  in  section  15  of  the  act  to 
the  effect  that  If,  after  the  county  conrt  has 
made  the  order  declaring  the  resnlt  of  an 
election  held  under  the  local  option  act,  any 
person  "shall  thereafter,  within  the  prescrib- 
ed bounds  of  pcohlblUoD,  sell,  exchange,'  or 
give  away,  with  a  purpose  of  evading  the 
provisions  of  this  law,  any  intoxicating  liq- 
uon  whatsoever,  or  in  any  way  violate  the 
provisions  of  this  law,"  he  shall  be  subject 
to  prosecution  by  information  or  indictment, 
and  shall  be  pnnished  as  there  prescribed. 
Laws  1905,  p.  48,  c.  2,  {  IS.  The  exceptions 
alluded  to  appear  in  ttie  early  part  of  the 
act,  and  evidenOy  were  not  Intended  as  a 
part, of, the  description  of  the  offense.  .The 
offense  for'  which  the  penalty  is  affixed  is 
fully  stated  In  section  15, '  and  is  complete 
witliin  itself.  The  exceptions  given  In  sec- 
tion 2  refer  more  especially  to  what  Is  said 
in  Om.  preceding  section,  indicating  thereby 
that  the  offense  was  left  to  be  defined  In  the 
sntwequent  section  named,  manifestly  Intend- 
ing thereby  that  since  the  Instances  excepted 
in  section  2  are  such  as  would  be  more  par- 
ticularly wlttiin  the  knowledge  of  the  dtf  end- 
ant  they  should,  if  relied  upon,  constitute  a 
defense.  The  views  here  expressed,  and  as 
announced  in  State  v.  Carmody,  are  not  incon- 
sistent with  other  adjudications  by  this  conrt 
upon  the  subject.  For  instence  in  Binhoff  v. 
State,  49  Or.  419, 90  Pac.  086,  to  which  our  at- 
tention has  been  directed,  the  exception  there- 
recognized  was  included  la  and  constituted  a 


pa^  of  the  descrjpttop  «fitbe. offense  cbarged. 
$0.  too,  in  State  v.  Bisep.COr.)  99  Pac.  282,  Id.^ 
lOO  Pac.  (Ur.)  267,  rolled  upon,  by  defendant, 
iUiB  charge  was  for  bavi^  -coiutrlbuted  tO:t))/e 
delinquency  of  a  minor  chihl,  and .  it  was 
merely  held  that  sufficient  facts  wero  not 
stated  without  negativing  the  exception  there 
considered  to  enable  ;the  court  to  determioQ 
whether.. the  party  IqJured  by  the  acts  ch«rg< 
ed  came  witjtin  the  cla^si  of  persons  intendr 
ed  to  be, protected  by  tbeJu^eAile  B«t«  For 
the  reasons  atated,  ainoe  the, acts  charged 
weore  declared  in  thelaoguace  of  the  statute^ 
we  deem  them  sufficleatly  set  iortb  to  consti- 
tute the  offense  fop  wUcb  defendant  was 
opnvlcted.        ■  ■  , 

The  next  point  presented  for  oonsideratioa 
relates  to  the  sufficiency  of  the  order  of  the 
county  court  dedarlng  the  result  of  the 
election  on  prohibition,  with  r^erence  to 
which  It  is  argued  that  the  evidence  adduc- 
ed at  the  trial  did  not  disclose  that  tbe  re* 
suit  of  tbe  eileetion  bad  been  declared  as  by 
law  required,  in  that  the  result  was  declared 
during  a  general  term,  and  not  at  a  special 
term  called  for  that  spedflc  purpose.  It 
seems  that  a  regular  teem  of  the  count? 
court  for  the  transaction  of  county  business 
was  being  held,  and  during  It  a  special  ses- 
sion was  called,  by  tbe  county  Judge  without 
stating  the  specific  object  thereof,  at  which 
the  Judge  and  comadsslonecs  were  all  pres- 
ent when  the  result  of  tbe  election  oit  pror 
hlbltlon  was  declared.  On  this  subject  see- 
tlon  10  of  the  local  option  act  provides:  "On 
the  tenth  day  after  aiky  election  beseom,  oe 
eoonec,  if  all  the  returns  be  receivad,  the 
county  clerk,  taking  to  ills  assistaace  two 
Justtoes  of  the  peace  oiC  the  county,  shall. pro- 
ceed .to  open  said  returns  and  make,  an  alH 
■tract  of  the  vote  for  the  information  of  the 
county  court.  8aid  court  shall,  on  the  elevi 
eDth  day  after  the  -election,  or  as  so<^ 
ttaueaf ter  as  praieticaMe,  hold  a  fqpeclal  ses- 
si<»i ;  and  if  a  majority  ct  the  votes  heneoa 
in  the  cooaty  as  .a  -whole,  or  in  any  subdivi- 
sion in  the  eouBrtyi.as  a  whole,  or  in  any. 
\  predBot  in  the  county  are  'For  Prohibttlon,', 
saM  court  shall  immediately  make  an  order 
declaring  the  ceeott'of  said,  vote  and  alMOn 
luteily  piobihlting  the  sale  of  Intoxicating 
Uquotb  within  the  prescribed- limits."  The 
JouEnaL  Intzoduced  la  evldenoe  by  ttui  state 
staowB  a  foil  oompllanoe  wtth  tbe  proTlsions, 
of  the  section. aooted,  imJess  tbe,  fact. tbat^ 
the  session  at  wtiicb  the  abstract  of  the  vote 
and  annoanceaoit  of  the  reealt.was  had  oo- 
cuned  daring  a  regular  term  can  affect  the 
validity  of  their  proceedings.  In  thja  conr 
neotiea  it  will  l>e  obeerved  that  the  act  only, 
demands  that  this  may  be  done  at  a  spedal 
session  called  for  the 'purpose.  .  This  waa 
probably  required .  in  ordiK  that  the  com- 
mlBBloners,  if  either  desired,  might  be  pres- 
ent, and,  if  net  present,  the  declaration  by 
tbe  Judge  would  be  suffletent  as  held  in  State. 
V.  MacElrath,  49  Or.  294^  89  Pac.  803.    In 
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tbts  Instance,  bowerer,  all  were  present,  and 
the  object  sought  to  be  attained  by  the  call 
was  fnlly  met  The  words  "special  session" 
as  used  In  the  act  are  not  synonymoas  with 
"special  term."  A  "session,"  as  there  used, 
has  reference  only  to  a  temporary  sitting  of 
the  court  In  the  transaction  of  the  special 
business  there  assigned  to  them,  which  may 
occur  either  during  a  general  or  a  special 
term,  and,  when  all  members  are  present  for 
such  purpose,  it  becomes  Immaterial  as  to 
how  it  Is  called,  or  when,  providing  the  time 
prescribed  by  the  act  for  such  special  sitting 
has  first  elapsed.  The  effect  of  the  use  of 
the  word  "sessloo"  under  Bneb  circumstances 
Is  clearly  stated  by  the  court  In  Ltparl  v. 
State,  19  Tex.  App.  431,  483,  as  follows: 
"Counsel  for  appellant  Insists  that  the  word 
'session'  as  used  In  ttils  provision  Is  synony- 
mous with  the  word  'term,'  and  that  said 
petition  was  filed-  after  the  term  or  session 
of  the  court  had  commenced.  We  thlnlc 
differently.  The  word  'term,'  when  used  with 
reference  to  a'  court,  signifies  'the  space  of 
time  during  which  the  court  holds  a  session.' 
Bonvier'B  Law  Die.  A  'session'  signifies  the 
time  during  the  term  which  the  court  sits 
for  the  transaction  of  business,  and  the  ses- 
sion commences  when  the  court  convenes  for 
the  term,  and  continues  until  final  adjourn- 
ment, either  before  or  at  the  expiration  of  the 
term.  The  'term'  of  the  court,  is  the  time 
prescribed  by  law  during  which  it  may  be  in 
'session.'  The  'session'  of  the  court  Is  the 
time  of  Its  actual  sitting.  Webster's  Dia 
'Session.'  It  Is  true  that  lexicographers  give 
vflry  nearly  the  same  meaning  to  the  two 
words,  and  make  them  almost  synonymous; 
yet  It  will  be  found  upon  close  examination 
that  the  distinction  In  their  signification 
which  we  have  stated  Is  a  correct  one.  It  Is 
in  our  opinion  unquestionably  correct  when 
applied  to  the  word  'session'  as  used  In  the 
statute  nnder  consideration.  There  might 
have  been  a  regular  'term'  of  the  court  Atter 
the  filing  of  the  petition,  at  which  term'  there 
might  not  have  been  any  'session.'  It  was 
no  doubt  for  the  purpose  of  providing  for 
such  contingency  that  the  word  'session'  was 
used  Instead  of  the  word  term.' " 

Another  point  suggested  is  that  two  subse- 
quent elections  were  held  upon  the  sahject. 
In  each  of  which  the  majority  of  ttie  votes 
cast  were  for  prohibition,  and  that  no  orders 
whatever  were  entered  In  reference  thereto. 
We  fail  to  see  how  any  elections  held  on  the 
subject  subsequent  to  the  adoption  of  pro- 
hibition In  1904  in  that  county  could  have 
any  bearing  upon  the  law  nnder  which  de- 
fendant was  tried,  unless  such  elections  de- 
clared against  the  law  as  then  in  force, 
which  did  not  occur  In  this  instance.  Deck- 
er V.  State,  89  Tex.  Cr.  H.  20,  44  S.  W.  845.. 
However,  this  feature  is  disposed  of  by  the 
language  of  the  local  option  act,  section  13 
of  which  only  requires  an  order  of  any  kind 


In   the  event  any  second  election   results 
against  prohibition. 

Finding  no  error  In  the  record,  the  Judg- 
ment  of  the  circuit  court  Is  affirmed. 


J.  S.  POTTS  DRUG  CO.  v.  BENEDICT  et  aL 

(S.  F.  4,980.) 
(Supreme  Conrt  of  California.    Sept  23,  1900.) 

1.  Landlord  and  Tenant  (|  80^*)— Assion- 
liENT— Evidence. 

In  an  action  for  the  balance  of  the  consid- 
eration for  the  assignment  of  a  leasehold,  evi- 
dence held  to  show  prima  facie  the  execution  of 
the  lease  hf  the  owner  to  plaintift,  and  the  sub- 
sequent existence  of  the  leasehold  estate  which 
was  assigned,  as  well  as  the  lessor's  consent  to 
the  assignment. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §  231;    r)ec.  Dig.  {  80^  •] 

2.  Corporations  (g  432*)— Contjiacts— Au- 
TnoBiTY— Evidence. 

The  execution  of  a  lease  and  Its  assignment 
by  the  proper  ofScers  of  a  corporation  under 
tlie  corporate  seal  was  prima  facie  evidence  that 
the  instrumeiits  were  executed  under  proper  au* 
thority. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  1720;   Dec.  Dig,  |  482.  •] 

3.  LANDU>Bn  AND  TENANT  (J  76*)— ASSIGN- 
MENT OF  Leasb-^-Absioruemt  Gontrabt  to 
Lease — Ki'FECT. 

The  aRsignment  of  a  lease,  which  provides 
that  it  sliall  not  be  assigned  without  the  iesmir's 
consent,  is  not  void ;  such  unauthorized  assign- 
ment being  merely  a  breach  of  covenant,  giving 
the  lessor  the  right  to  forfeit  the  lease. 

[Ed.  Note. — For  other  cnses,  see  Landlord  and 
Tenant  Cent  Dig.  H  225,  228;  Dec.  Dig.  } 
76.*] 

4.  Landlord  and  Tenaitt  ($  79*)— Terk  or 
Xeabs— Nature  of  Interest. 

A  leasehold  of  a  term  is  a  chattel  real,  and 
is  personal  property,  so  that  its  assignment 
would  l>e  governed  by  the  mies  applicable  to  the 
sale  of  i)er8onal  property. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  247 ;    Dec  Dig.  i  79.*] 

a.  Sales  (8  201*)— Tbahsfkb  of  Thx»— De- 
livery— necessity. 

Delivery  is  not  essential  to  the  conanmma- 
tion  of  a  contnict.  of  aale  and  the  passing  of  ti- 
tle, if  the  chattel  is  identified,  uzUess  the  con- 
tract specifically  makes  delivery  essential. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  629;    Dec.  Dig.  i  20l.») 

6.  Sales  (8  199*)— Construction  of  Con- 
TBACT—DBtivwiT— Intention  of  Parties. 

Whether  the  parties  intended  to  make  de- 
livery essential  to  the  passing  of  title  is  to  be 
determined  from  their  intention  as  expressed  in 
the  written  contract  of  sale;  and,  if  lie  con- 
tract shows  a  manifest  intention,  eitfaee  way,  it 
controls. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  5  517;  Dec.  Dig.  t  199.*] 

7.  Rales  (|  Zl."!*)— Contract— Constrdctioit 
—Time  Title  Passes. 

Words  of  assignment  or  sale  In  the  present 
are  not  conclusive  on  the  question  as  to  whether 
tliere  was  a  present  passing  of  title,  but  must 
be  construed  with  the  whole  contract,  though, 
unless,  when  so  construed,  the  contract  as  a 
whole,  is  inconsiatent  with  a  present  sale,  pres- 
ent words  of  transfer  necessarily  import  a  pres- 
ent transfer  of  title. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  574,  575 ;  Dec.  Dig.  g  21.5.*] 
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8.  PSOPKBIY    <|    7*)— OWREBSHIP. 

The  ownerahip  of  property  may  be  in  one 
person,  and  the  right  to  Its  use  and  possession 
be  in  another ;  the  owner  holding  the  property 
snbject  to  the  rights  of  the  other. 

[Ba.  Note.— For  other  cases,  see  Property, 
Cent.  Dig.  I  9;  Dec.  Dig.  S  7.*] 

9.  Landlobd  and  Tenant  (g  70*)— Trauis— 
assignuent  —  constbuction  —  time  title 
Passes. 

Plaintiff  was  lessee  of  certain  premises  for 
a  term  of  five  years  extending  from  1904,  with 
privilege  of  renewal,  and  on  April  17,  1906,  ex- 
ecuted a  written  assignment  thereof,  which  pro- 
vided that  plniotiff  "does  by  these  presents,  sell, 
eonvey,  a^ulga^  transfer  and  set  over*'  to  defend- 
ants ''a  certain  indenture  of  lease  [describing 
the  lease],  to  have  and  to  hold  the  same  •  *  « 
from  April  12,  1906,  and  for  all  the  remainder 
yet  to  come  of  said  term  of  said  lease,  to  wit, 
ten  years  from  the  15th  of  September,  1904,  pro- 
vided, however,  that"  plaintiff  "may  cccupy  said 
piemises  pursuant  to  said  lease,  notwithstanding 
said  assignment,  until  June  15,  190C,  and  shall 
in  any  event  pay  the  rent  reserved  •  •  *  to 
the  leasor  to  said  15th  day  of  June,  1006."  at 
which  time  plaintiff  shall  deliver  up  ixwsession 
to  defendants  who  will  thereupon  take  posses- 
sion and  thereafter  pay  the  rent.  A  memoran- 
dum of  agreement  made  the  same  day  recited 
the  execution  of  the  assignment,  and  provided 
that  defendants  thereby  agreed  to  pay  plaintiff 
on  Jnly  15,  1906^  a  further  sum,  and  plaintiff 
agreed  to  pay  the  rent  up  to  June  15,  1906,  and 
deliver  possession  to  defendants  on  that  dnt". 
Held,  that  the  assignment  transferred  plaintiCs 
leasehold  absolutely  and  uncond'tionaily  as  of 
the  date  of  the  transaction,  subject  merely  to 
its  right  to  occnpy  the  premises  nntil  June  15th. 
and  title  thereto  vested  in  defendants  as  of 
that  date,  tinder  Civ.  Code,  §  1140,  providing 
that  title  to  personalty  passes  to  toe  buyer 
whenever  the  parties  agree  upon  a  prpscnt  trans- 
fer and  the  snbject-matter  is  identified. 

[Ed.  Note. — For  other  cases,  see  Lnudlord  anri 
Tenant.  Cent  Dig.  «  247,  249;  Dec.  Dig.  i 
79.*J 

10.  LiANDLOBD  AND   TENANT  (g  79*)— ASSIOH- 

MKNT  or  Lease— DisoHABGE  by  Impossibil- 
ity OF  Pebfohmance— Destbuction  of  Sub- 
ject-Matteb. 

Absolute  impossibility  of  performance  such 
as  results  from  the  destruction,  without  the 
promisor's  fault,  of  the  subject-matter  ui  tne 
contract  excuses  performance,  where  it  appears 
that  the  parties  contracted  on  the  basis  of  its 
continued  existence;  so  that,  where  an  assign- 
ment of  a  lease  transferred  the  assignor's  In- 
terest unconditionally  as  of  Its  date,  but  pro- 
vided that  he  might  occupy  the  premises  nn'l 
pay  rent  until  a  certain  date,  when  he  should 
deliver  the  premises  to  the  assi^ee.  the  contract 
was  upon  the  basis  of  the  continued  odstence  of 
the  premises,  and  the  assignor  could  recover  the 
price  though  the  premises  were  destroyed  before 
time  for  deliveir  of  possession,  and  though  de- 
livery of  possession  is  treated  as  a  condition 
precedent  to  payment. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  247,  249;  Dec.  Dig.  { 
79.*) 

11.  Sales  (S  100*)— Rights  of  Pabties— Loss 
of  Pbopebty. 

In  the  absence  of  agreement  to  the  contra- 
ry, after  title  nosses  the  property  Is  at  thp  iMk 
of  the  buyer,  though  possession  has  not  been  de- 
livered; but,  where  there  is  a  nure  agreement 
to  sell,  loss  of  the  property  falls  iXon  the  seller. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  S  3154;   Deo.  Dig.  i  l.TO.*] 


In  Bank.  Appeal  from  Suiterlor  Court, 
City  and  County  of  San  Francisco;  George 
A.  Sturtevant,  Judge. 

Action  by  the  J.  S.  Potts  Drug  Company 
against  C.  S.  Benedict  and  another.  From  a 
judgment  for  defendants,  and  from  au  order 
denying  a  new  trial,  plaintiff  appeals.  Ue- 
versed. 

Gavin  McNab,  F.  H.  Gould,  and  R.  P.  Hen- 
sball,  for  appellant  Setb  Mann  and  Bishop 
&  Hoefler  (Alfred  J.  Harwood,  of  counsel), 
for  respondents. 

ANGELLOTTI,  X  Tliis  is  an  appeal  by 
plaintiff  from  a  Judgment  for  defendants, 
given  upon  granting  defendants'  motion  for 
a  nonsuit,  and  from  an  order  denying  its 
motion  for  a  new  trial.  The  action  was  bought 
to  recover  the  sum  of  $15,000,  as  a  balance 
due  fom  defendants,  on  account  of  the  sale, 
assignment,  and  delivery  by  plaintiff  to  de- 
fendants of  a  certain  lease 

The  evidence  showed  the  following  facts : 
On  April  17,  1906,  plaintiff  was  the  lessee 
of  the  premises  numbered  815  Market  street, 
being  a  store  and  basement  in  the  building  of 
the  California  Academy  of  Sciences  (a  cor- 
poration), under  a  lease  executed  to  plaintiff 
by  the  owner  of  said  building,  said  Acad- 
emy of  Sciences,  in  the  year  1904,  for  the 
term  of  five  years,  with  the  privilege  of  Ave 
more,  at  the  rent  of  $350  a  montb  for  tlie 
first  five  years,  and  $400  a  month  for  the 
second  five  years.  One  of  the  terms  of  the 
lease  was  that  there  should  be  no  transfer 
thereof  except  with .  the  approval  of  the 
board  of  trustees  of  the  lessor.  Nothing 
further  appears  as  to  the  terms  of  the  lease. 
It  had  been  executed  in  duplicate,  and  one 
copy  was  in  the  possession  of  plaintiff. 
Plaintiff  and  defendants  had  apparently  been 
negotiating  for  the  sale  by  plaintiff  to  de- 
fendants of  plaintiff's  leasehold  Interest  in 
these  premises,  and  the  necessary  papers  had 
been  prepared.  On  the  day  named,  April  17, 
190G,  defendant  Scott  came  to  the  premises 
for  the  express  purpose  of  closing  up  the 
transaction.  He  then  bad  in  bis  possession 
and  produced  these  papers.  One  of  such 
papers  was  a  formal  assignment,  bearing 
date  April  12,  1900,  and  signed  "J.  S.  Potts 
Drug  Company,  by  J.  8.  Potts,  President, 
by  J.  A.  Logan,  Secretary,"  with  the  seal 
of  the  corporation  attached.  It  stated  that 
the  J.  S.  Potts  Drug  Company,  for  and  in 
consideration  of  |.",  and  other  valuable  con- 
siderations to  it  passing  and  received,  "do 
by  these  presents,  sell,  convey,  assign,  trans- 
fer and  set  over  unto  the  said  C.  S.  Scott 
and  C.  S.  Benedict  a  certain  indenture  of 
lease  [describing  the  lease  already  referred 
tol,  to  have  and  to  hold  the  same  unto  the 
said  C.  S.  Scott  and  C.  S.  Benedict,  their  suc- 
cessors and  assigns,  from  the  12^1  day  of 
April,  1906,  and  for  and  during  all  the  re- 
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mainder  yet  to  come  of  said  term  of  said 
lease,  to  wit,  teu  (10)  years  from  the  15th 
day  of  September,  1904;  provided,  however, 
that  the  said  J.  S.  Potts  Drug  Company  may 
ocotipy  srtid  premises  pursuant  to  said  lease, 
notwithstaiidtiig  said  nsslgumont,  iinlll  June 
13,  100(»,  and  sliall  hi  any  event,  pay  the 
rent  In  said  lease  reserved  to  the  lessor  up 
to  the  said  luth  day  of  June,  1900,  and  that 
at  the  said  date  the  said  J.  S.  Potts  Drug 
Company  will  deliver  up  possession  to  the 
said  C.  S.  Scott  and  C.  S.  Benedict,  or  their 
assigns,  who  will  thereupon  take  possession 
and  thereafter  pay  said  rent."  Attached  to 
this  assignment  was  what  purported  to  be 
the  written  consent  of  the  California  Acad- 
emy of  Sciences,  bearing  date  April  17, 
1906,  signed  by  Us  president  and  secretary, 
with  its  seal  attached.  In  this  it  was  stated 
that  the  Academy  of  Sciences  "hereby  gives 
Its  written  consent  to  the  foregoing  assign- 
ment, and  accepts  C.  S.  Scott  and  C.  S. 
Benedict,  described  In  said  assignment,  as 
tenant  and  lessee  under  the  said  lease  de- 
scribed in  said  assignment,  in  place  and 
stead  of  the  J.  S.  Potts  Drug  Company."  It 
was  further  stated  therein  that  said  lease 
should  be  modified  in  several  respects,  in 
that  Scott  and  Benedict  may  assign  the  lease 
to  a  banli,  and  that  the  premises  may  be 
used  for  banking,  trust,  safe  deposit,  or  mer- 
cantile purposes;  that  Scott  and  Benedict 
may  sublet  the  premises,  or  any  part  of  such 
premises ;  that  they  may  make  alterations  In 
the  premises  to  fit  them  for  banking  pur- 
poses, providing  the  same  be  done  under  the 
supervision  and  to  the  satisfaction  of  the 
lessor's  agent;  and  that  they  may  at  any 
time  before  the  termination  of  the  lease  re- 
move certain  fixtures. 

There  was  also  a  memorandum  of  agree- 
ment reading  as  follows : 

"Memorandum  of  agreement,  made  this 
12th  day  of  April,  1906,  between  the  J.  S. 
Potts  Drug  Company,  a  corporation  organls:- 
ed  and  existing  under  the  laws  of  the  state 
of  California,  the  party  of  the  first  part, 
and  C.  S.  Scott  and  C.  S.  Benedict,  the  par- 
ties of  the  second  part; 

"Wltnesseth :  That  for  and  in  considera- 
tion of  a  certain  assignment  of  lease,  tliia 
day  executed  by  the  party  of  the  first  part 
to  the  parties  of  the  second  part,  the  parties 
of  the  second  part  have  paid  to  the  party  of 
the  first  part  the  sum  of  one  thousand  five 
hundred  (1500)  dollars,  the  receipt  whereof 
Is  hereby  acknowledged,  and  the  parties  of 
the  second  part  hereby  promise  and  agree  to 
pay  to  the  party  of  the  first  part,  on  the 
15th  day  of  July,  1906,  the  further  sum  of 
fifteen  thousand  (15,000)  dollars,  and  in  con- 
sideration of  the  premises,  the  party  of  the 
first  part  agrees  to  pay  the  rent  of  said 
promises  up  to  the  loth  day  of  June,  1906, 
and  to  deliver  possession  thereof  to  the  par- 
lies of  the  second  part,  or  their  assigns,  on 
Mid  15tb  day  of  June.  1006. 

"In   witness   whereof   the  parties   hereto 


have  hereunto  set  their  hands  aad  seal*,  t& 
duplicate,  the  day  and  year  first  above  writ- 
ten, the  party  of  the  first  part  executing  the 
same  by  its  president  and  secretary,  there- 
unto duly  authorized. 

"J.  S.  Potts  Ttmg  Ca 
"J.  S.  Potts,  Pres. 
"J.  A.  Logan,  Secty. 
"C.  S.  Benedict, 
"C.  S.  Scott.;' 
The  signatures  to  this  paper  were  proved 
to  be  genuine,  and  there  was  attached  the 
seal  of  the  plaintiff  corporation,  the  presi- 
dent and  secretary  of  which  had  been  duly 
authorized  to  execute  both  aaelgnment  and 
agreement.  The  transaction  was  then  and 
there  completed  between  the  parties,  by  Mr. 
liOgan,  secretary  of  plaintiff,  acting  for  plain- 
tiff, and  Mr.  Scott,  acting  for  himself  and 
Mr.  Benedict.  The  papers  already  referred 
to  were  mutually  examined  by  Mr.  [iOgan 
and  Mr.  Scott;  Mr.  Scott  gave  to  Mr.  I^gan 
a  check  for  fl,500  (which  was  sabseqaently 
cashed  by  plaintiff) ;  Mr.  Logan  delivered  to 
Mr.  Scott  the  assignment,  and  also  the  dupli- 
cate of  the  agreement,  retaining  the  original 
thereof,  and,  according  to  hla  evidence,  also 
delivered  to  him  the  Indenture  of  lease  ex- 
ecuted by  the  Academy  of  Sciences  to  the 
plaintiff.  On  the  next  day,  April  18,  1906, 
the  demised  premises  were  entirely  destroy- 
ed by  fire,  the  building  of  "which  they  consti- 
tuted a  part  being  entirely  destroyed;  with 
the  exception  that  some  portion  of  the  rear 
was  left  standing,  and  this  portion  was  suh- 
sequently  removed  with  the  aid  of  dynamite. 
Actual  possession  of  the  premises  by  plain- 
tiff was  thus  terminated,  and  defendants 
never  went  Into  actual  occupancy.  Ho  pert 
of  the  $15,000  has  evea  been  paid  by  defend- 
ants. 

No  point  Is  made  here  in  support  of  two 
of  the  grounds  upon  which  the  motloa  for 
nonsuit  was  based,  and  it  is  clear  that  nei- 
ther finds  any  support  in  the  record.  The 
evidence  did  make  a  prima  facie  .case  both 
on  the  question  of  the  execution  of  the  lease 
by  the  Academy  of  Sciences  to  plaintiff,  and 
the  consequent  existence  of  the  leasehold  es- 
tate which  was  the  subject  of  the  transac- 
tion, and  on  the  question-  of  the  assent  of 
the  lessor  to  the  making  of  the  assignment. 
Kach  Instrumeut  was  signed  by  the  proper 
officers,  and  had  the  seal  of  the  corporation 
attached,  and  this  afforded  prima  fade  evi- 
dence that  they  were  executed  under  the 
proper  authority.  Miners'  Ditch  C!o.  v.  Zeller- 
bach,  37  Cal.  543,  506,  99  Am.  Dea  300;  Un- 
derfaiU  V.  Santa  Barbara,  etc.,  Co.,  93  Cal. 
300,  314,  28  Pac.  1049;  Purser  t.  Eagle 
Lake,  etc.,  Co.,  Ill  Cal.  139,  142,  43  Pac.  528. 
Nor  would  the  assignment  of  the  lease  have 
been  void  it  such  consent  bad  not  been  ob- 
tained from  the  lessor.  "It  seems  to  be  the 
law  that  where  there  Is  a  clause  ia  a  lease 
that  it  shall  not  be  assigned  without  the 
previous  consent  of  the  lessor,  and  there  -Is 
a  breach  of  the  covenant  not  to  assign,  the 
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lessor  has  onlr  ttte'optlod  to  fdMdt  tb«  taase 
for  the  breach  of  the  conditton,  and  tbat  tbe 
assignment  Is  not  Toid,  bat  passes'  the  ternr, 
and  the  only  remedy  iS'  for  breach  of  the. 
covenant ;  and  it  has  -been  h^d  that  tb^  as- 
signment is  voidable  only  at  tbe  option  of 
the  lessor  or  his  representatives."  Garcia  v. 
Uunn.  119  Cal.  315.  319,  51  Pac.  684. 

The  remaining  grounds  of  the  motion  for 
nonsnit  were :  First,  that  there  was  a  fatal 
variance  bettreen  the  allegations  la  the  com- 
plaint and  the  proof,  in  that  plaintifC  allied 
an  nnconditloaal,  completed,  executed  assign- 
ment of  the  lease,  while  the  proof  showed 
that  the  sale  or  assignment' of  the  lease  was- 
a  conditional  one,  uncompleted  and  unful- 
filled;  and,  second,  that  under  tbe  terms  of 
the  contract  tlte-  delivery  at  the  demised 
premises  on  June  15,  1006,  was  a  condition 
precedent  to  plaintUTs '  right  to  recover  tbe 
flfi.OOO.  Upon  the  facts  stated  It  appears 
plain  to  us '  that  the  transaction  of  April 
17,  1906,  was  an  absolute,  nncondltloDal  con- 
tract of  sale  of  ptalntiff's  le«aeh(dd  interest 
In  the  demiaed  pranriaea,  and  that  the  title 
thereto  then  vested  in  defefndants,  subject 
only  to  the  right  of' plaintiff  to  occupy  such 
premises  umtU  June' 16,  1906,  if  it  so  desired. 
Tbe  subject  of  the  transaction  between  the 
parties  in  tliis  case  was  the  estate  of  plaintiff 
In  the  demised  premises  created  by  the  lease 
from  the  Academy  of  Sciences  to  it.  Jones 
<m  Landlord  and  Taunt,  |  486.  Such  es- 
tate, being  one  for  years,  was  not  real  prop- 
erty, but  was  a  chattel  real,  and,  under  the 
law,  must  be  regarded  as  having  been  part 
of  the  personal  estate  of  plaintiff.  "An  as- 
signment of  a  term  tor  years  is  therefore 
governed  generally  by  the  rules  applicable 
to  the  sale  of  personal  property."  Jones  on 
Landlord  and  Tenant,  §  435 ;  Jeffers  v.  Bast- 
on.  Bldridge  A  Ok,  lift  Cal.  346,  353,  46  Pac. 
080.  The  important  thing  to  bear  in  mind 
In  this  connection  is  that  it  was  this  estate 
in  the  demised  premises  that  was  .being  negor 
tlated  alxiut,  with  a  view  to  its  sale  by  plain- 
tiff to  dftfoiaantti.  Our  CirU  Code  provides 
that  "tbe  tKle  to  personal  property  sold 
or  exchanged,  passes  to  the  buyer  whenever 
tbe  parties  agree  upon  a  present  transfer, 
and  the  thing  itself  is  identified,  whether 
it  is  aet»rated  from  other  things  or  not." 
Section  1140.  There  is  nothing  new  or  star- 
tling in  this;  it  being  in  full  accord  with  the 
settled  law  independent  of  lAatute.  Benjamin 
'on  Sales,  i  3.  A  delivery  of  possession  of 
property  sold  is  not  essential  to  the  consum- 
mation of  tbe  contract  of  sale,  and  the  coa- 
seqtient  passing  of  title,  in  the '  case  of  a 
specific  identified  chattel  (Benjamin  on 'Sales, 
IS  80S,  815;  Tyson  v.  Wells,  2  Cal.  122;  24 
Am.  ft  Bng.  Bncy*.  of  Law  [2d  Sd.}  p.  1045), 
unless  tlie  parties  by  their  contract  have  nmde 
such  delivery  essential.        •    - 

The  question  here  Is  whether  the  parties 
agreed  upon  a  present  Unconditional '  trans- 
fer of  platntMf's  leasehold  interest — ^its  es- 
tate Id  the  demised  Inremises.    Tl^pir  intra- 


ttw  in  this  regard'lsTto  be  here lasoerta hied 
from  tbe  written  instruments  duly  executed 
and  delivered.  "Tbe  agreement  is  Just  what 
tbe  parties  Intended  to  make  it.  If  that  In-' 
tention  is  dearly  and  uuequi vocally  mani- 
fested, cadtt  quaestlo."  Beujamin  on  Sales, 
{  809;  In  £]gee  Cotton  CuseR,'22  Wail.  180. 
187,  22  h.  Bd.  8«3,.  it  wis  said  by  the  ITnlted 
States  Suprpine  Court r-  "It  maist  be  admit- 
ted there  is  often  great  diftlcutty  In  deter- 
mining wbether  a  contract  is  itseU  a  sale 
of  personal  property  so  as  .to  pass  the  own- 
ership to  the  vendee,  or  wbether  it  la  a  sale ' 
onconditioB,  to  take  effect  or  be  consummat- 
ed only  when  'the  condition  shall  be  pe!r- 
formed,  or  whether  It  is  a  mere  agreement 
to  sell.  It  is  doubtliBss  true  that  whether  the 
property  passes  or  not  is  dependent  upon  the 
InteBtion  of  ttie  parties  to  the  contract,  and 
that  iotention  must  be  gathered  from  the  lan- 
guage «f  the  instrument."  Defendants'  posi- 
tion in  this  regard  necessarily  must  be  that 
the  executed  writings  show  that  it  was  in- 
tended by  the  parties  that  delivery  of  actual 
possession  of  the  demisted  premises  on  or  be- 
fore June  16,  1906,  should  t>e  a  condition 
precedent  to  the  consummation  of  the  actual 
sale  of  the  leasehold  interest,  and  the  con- 
sequent iMtasing  of  title,  or,  as  put  by  learned 
counsel  for  defendants,  "tbat  there  was  to 
be  no  transfer  of  the  leasehold  Interest  until 
the  time  specified  for  the  delivery  of  posses- 
sion." It  seems  impossible  to  us  to  find  any 
such  intention  expressed  In  tbe  writing. 

It  must  be..conceded  that  the  actual'  words 
of  asrignment  used  show  an  Intention  to  ef- 
fect a  present  transfer  of  the  leasehold  inter- 
est as  clearly  and  emphatically  as  any  words 
the  parties  coold  have  adcqited.  As  we  have 
seen,  the  lapgnage  used  in  the  assignment  is 
that  the  plaintiff  company  "do  by  these'  pres- 
ents, sell,  convey,'  assign,  transfer  and  set 
over  unto  the  said  G.  S.  Scott  and  0.  6.  Bene» 
diet,  a  eertabi  indenture  of  lease,"  describing 
it  and  describing  the  premises  thereby  let. 
The  words  "indenture  of  lease"  mnst  of 
course  be  taken  as  meaning  the  estate  created 
by  the  lease  referred  ta  It  is  true  that  tbe 
mere  fact  that  words  of  assignment  in  pne- 
sentl  ace  used  is  not  necessarily  conclusive 
on  the  qnestion  of  oonsummated  sale.  The 
words  "must  be  construed  in  connection  with 
the  rest  of  the  contract,  whloh  most  be  tak- 
en as  a  whole  and  such  construction  plaoed 
on  it  as  the  language  used  in  the  entire  in- 
strument cails  for."  Anderson  v.  Reed,  100 
N.  T.  333,  344,  13  N.  Bi  292.  Nottrithstand- 
ittg  the  nse  of  such  wards,  therefore  it  may 
appear  -tiiat  tbe  idea  of  «  present  transfer  Is 
utterly  inconsistent  with  other  coDtrolItng 
features  of  the  ttansactlon  evidenced  by  oth- 
er provisions,  in  which  event  they  will  be 
construed,  in  connection  with  such  other  pro- 
visions, as  not  importing  a  preseut  transfer. 
See  Mel^ughlin  v.  Piattl,  27  Cal.  461,  462 ; 
Blackwood  v.  Cuttb>g  Packing  Co.,  76  Cal, 
212,  18  Pac.'.248,  9  Am.  Stl  Bep.  199:  Aader- 
Bou  V.  Bead,  anpca..    put  ualeaa  affected  tQr- 
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other  provlBlons,  such  language  necessarily 
Imports  what  It  says,  tIe.,  a  present  transfer. 
It  Is  simply,  as  said  In  Blackwood  y.  Cutting 
Packing  Co.,  supra,  "not  conclusive"  where 
other  features  of  the  transaction  show  that 
It  cannot  be  taken  as  meaning  a  present  trans- 
fer, or,  as  said  in  Anderson  v.  Bead,  supra, 
where  this  Is  shown  by  "the  whole  of  the 
language  used  In  the  contract  and  the  circum- 
stances of  the  transaction." 

In  the  case  at  bar,  the  words  Importing  a 
present  transfer  of  the  leasehold  Interest  are 
followed,  in  the  habendum  and  tenendum 
clause,  by  this  language:  "To  have  and  to 
hold  the  same"  [the  leasehold  Interest  In  said 
premises  under  said  lease]  unto  the  said  C.  8. 
Scott  and  0.  S.  Benedict,  their  successors  and 
assigns,  from  the  12th  day  of  April,  1906, 
and  for  and  during  all  the  remainder  yet  to 
come  of  said  term  of  said  lease  mmtloned 
therein,  to  wit,  ten  (10)  years  from  the  15th 
day  of  S^tember,  1904."  (The  Italics  are 
ours.)  This  confirms  and  emphasizes  the  pre- 
vious words  of  present  assignment  of  the 
leasehold  Interest,  and  negatives  any  theory 
ot  reservation  by  the  assignor  of  any  right 
of  property  as  to  any  portion  of  the  term. 
It  states  as  clearly  as  it  can  be  put  in  the 
English  language  that  the  assignees  and  their 
successors  and  assigns  are  to  have  and  hold 
the  assigned  property  from  the  12th  day  of 
April,  1906,  "during  all  the  remainder  yet  to 
come  of  said  term." 

We  fall  to  find  anything  in  the  other  lan- 
guage of  either  the  assignmmt  or  memoran- 
dum of  agreement,  or  in  any  of  the  circum- 
stances of  the  transaction,  that  la  necessarily 
iuoonsistent  with  the  theory  of  a  present 
transfer  of  the  leasehold  Interest  The  pro- 
viso in  the  assignment  In  no  way  'refers  to 
the.  property  assigned,  the  leasehold  Interest, 
but  Is  carefully  confined  by  Its  terms  to  the 
mere  occupancy  of  the  demised  premises  for 
a  limited  period,  the  payment  by  the  assignor 
of  the  rent  for  such  time,  and  the  subsequent 
dtilvery  up  of  possession  of  such  premises 
to  the  assignee.  The  proviso  Is:  "Provided, 
however,  that  the  said  J.  S.  Potts  Drug  Com- 
pany may  occupy  said  premises  pursuant  to 
said  lease,  notwithstanding  said  assignment, 
until  June  15,  1906,  and  shall  in  any  event 
pay  the  rent  In  said  lease  reserved  to  the 
iesBor  up  to  said  15th  day  of  June,  1006,  and 
that  at  said  date  the  said  J.  S.  Potts  Drug 
Company  will  deliver  up  possession  to  the 
said  C.  S.  Scott  and  C.  S.  Benedict,  or  their 
assigns  who  will  thereupon  take  possession 
and  thereafter  pay  said  rent."  Learned 
counsel  for  defendants  say  that  "the  property 
In  the  term  of  yearft  could  not  pass  to  the 
defendants  while  the  'use  and  possession' 
were  retained  by  the  plaintiff,"  but  we  cannot 
perceive  that  this  is  so,  or  that  there  Is  any 
difference  in  this  regard  favorable  to  defend- 
ants' theory  between  the  case  of  the  assign- 
ment of  a  leasehold  Interest  and  the  case  of 
the  sale  of  a  horse,  in  which  latter  case  coun- 
sel say  the  vendor  may  retain  the  use  and 


possession,  and  the  proprietary  interest  be 
vested  in  the  vendee.  In  either  case  the  right 
to  the  use  and  possession  of  the  thing  sold  is 
most  important  to  the  vendee  who  acquires 
the  title,  and  if  by  the  contract  of  the  par- 
ties such  right  is  retained  by  or  given  to  the 
vendor  for  a  considerable  period  of  time,  the 
value  of  the  vendee's  property  may  be  much 
impaired,  bat  he  may  nevertheless  be  the 
l^al  owner  of  the  thing  itself,  even  though 
the  right  to  the  possession  Is  postponed  for  a 
time.  It  cannot  be  the  law  as  to  any  kind 
of  property  that  parties  may  not  agree  that 
the  ownership  of  the  property  shall  be  In  one, 
and  that  the  right  to  the  use  and  possession 
for  a  time  shall  be  in  another.  In  such  a 
case  the  legal  owner  simply  holds  the  prop- 
erty subject  to  such  right  in  the  other  party. 
The  question  in  any  such  case  is  simply 
whether  they  have  so  agreed.  Now,  as  we 
have  said,  the  proviso  in  this  regard  is  care- 
fully limited  to  a  mere  right  of  occupancy  of 
the  demised  premises  for  approximately  two 
montlis,  a  matter  not  necessarily  Inconsistent 
with  the  theory  of  present  transfer  of  the 
title  to  the  leasehold  estate.  The  fact  that  it 
is  stipulated  that  plaintiff  may  occupy,  "pur- 
suant to  said  lease,  notwithstanding  such  as- 
signment,'' does  not  render  the  provision  nec- 
essarily inconsistent  with  such  theory.  To 
the  contrary,  these  words  imply  the 'under- 
standing of  the  parties  that  the  title  to  the 
leasehold  is  transferred,  but  that  notwith- 
standing such  transfer  the  grantor  may  con- 
tinue to  occupy  the  demised  premises  until 
June  15,  1006,  In  accord  with  the  provisions 
of  the  lease  as  if  no  such  transfer  had  been 
made.  'Wuether  this  provision  be  a  reserva- 
tion, or,  as  claimed  by  plalntifTs  connsel,  a 
grant  of  a  privilege  by  defendants  to  plain- 
tiff, IS  immaterial  in  this  connection.  If  a 
reservation,  it  was  clearly  Intended  only  as  a 
reservation  of  the  mere  right  of"  occupancy 
of  the  demised  premises  for  a  limited  time, 
and  not  as  a  reservation  of  the  title  to  the 
estate  for  any  portion  of  the  term.  Of  course, 
there  is  nothing  In  conflict  with  the  theory  of 
present  transfer  in  the  fact  that  the  assignor, 
retaining  or  being  granted  the  privilege  of 
occupancy  to  June  15th,  agreed  to  pay  the 
rent  to  that  date,  and,  at  the  end  of  the  stipu- 
lated time,  to  "deliver  up  possession"  to  tbe 
owners,  who  will  thereupon  enter  Into  posses- 
sion and  thereafter  pay  the  rent.  We  are 
satisfied  that  the  language  used  by  the  par- 
ties In  this  instrument  la  not  reasonably  bus-  ' 
ceptlble  of  any  other  construction  than  that 
the  parties  intended  to  effect  thereby  a  pres- 
ent transfer  of  tbe  title  to  the  leasehold  in- 
terest and  there  is  nothing  in  the  memoran- 
dum of  agreement  executed  at  the  same  time 
to  indicate  othenrise.  It  follows  that  by  the 
execution  and  delivery  of  the  assignment,  de- 
fendants became  the  owners  of  such  leasehold 
interest 

As  we  have  stated  heretofore,  this  la  an 
action  to  recover  the  balance  of  the  agreed 
purchase  price  of  Bal4  leaseliold   Intereat. 
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Learned  cotineel  Insist  that  eren  If  there  was 
a  completed  sale  and  passing  of  the  title 
to  defendants,  plaintifF  cannot  recover,  be- 
cause the  delivery  of  possession  of  the  de- 
mised premises  was  made  by  tbe  parties  a 
condition  precedent  to  the  payment  of  this 
balance  of  the  purchase  price.  We  have  al- 
ready stated  the  language  of  the  agreement 
In  this  behalf.  While  It  is  earnestly  Insisted 
by  counsel  for  plaintiff  that  the  provision  for 
delivery  of  such  possession  was  not  a  condi- 
tion precedent  to  the  payment  of  the  price, 
but  was  a  mere  personal  covenant  on  the 
part  of  plaintiff,  It  may  be  assumed,  for 
the  pnrposes  of  this  decision,  that  It  was 
such  a  condition  precedent.  So  assuming,  it 
must  nevertheless  be  held  that,  by  reason 
of  the  destruction  of  the  demised  premises, 
without  fault  on  tbe  part  of  plaintiff,  per- 
formance of  this  condition  on  its  part  was 
excused,  and  the  money  was  payable.  The 
general  rale  applicable  is  the  one  stated  In 
the  quotation  from  9  Cyc.  631,  contained  in 
defendants'  brief,  as  follows:  "Where  from 
the  nature  of  the  contract  it  is  evident  that 
tbe  parties  contracted  on  the  basis  of  the 
continued  existence  of  the  person  or  thing  to 
which  it  relates,  the  subsequent  perishing  of 
the  person  or  thing  will  excuse  the  perform- 
ance. Thus  where  the  contract  relates  to  the 
use  or  possession  or  any  dealing  with  specific 
things  in  which  the  performance  necessarily 
depends  on  the  existence  of  the  particular 
thing,  tbe  condition  is  implied  by  the  law 
that  the  impossibility  arising  from  the  per- 
ishing or  destruction  of  the  thing,  without 
default  in  the  party,  shall  excuse  tbe  per- 
formance, because,  from  the  nature  of  the 
contract,  it  is  apparent  that  the  parties  con- 
tracted on  the  basis  of  the  continued  exist- 
ence of  the  subject  of  the  contract."  This 
rule  is  fully  discussed  in  Benjamin  on  Sales 
(7th  Ed.)  I  570,  and  in  1  Beach  on  Modern 
Law  of  Contracts,  {!  217,  234,  237.  The  cas- 
es cited  by  learned  counsel  for  defnidants 
are  not  In  conflict  with  this  rule,  which  ap- 
pears to  be  universally  accepted.  It  is  based, 
as  stated  in  the  authorities,  upon  the  prop- 
osition that  in  such  cases  a  condition  Is  im- 
plied that  the  impossibility  arising  from  the 
perishing  of  the  person  or  thing  shall  excuse 
the  performance.  Where,  as  was  the  ease  in 
Wilmington,  etc.,  Co.  v.  O'NeU,  98  Cal.  1,  32 
Pac.  705,  cited  by  counsel,  the  party  has  ex- 
pressly agreed  to  pay  to  the  owner  the  sum 
of  $3,500,  In  the  event  that  a  lighter  rented 
to  him  Is  "lost"  while  in  his  possession  and 
cannot  be  redelivered,  and  the  loss  occurs, 
and  the  owner  sues  to  recover  the  $3,500,  it 
is  obvious  that  the  stipulation  was  not  en- 
tered into  on  the  basis  of  a  continued  ex- 
istence of  the  lighter,  and  that  the  rule  has 
no  application.  It  does  not  apply,  either, 
where  performance  of  the  contract  is  pos- 
sible, "although  the  obligor  himself  may  have 
become  wholly  unable  to  perform."  Wilson 
V.  Alcatraz,  etc.,  Co.,  142  Cal.  182,  188.  75 
Pac.  787.    "If  a  thing  is  possible  in  Itself 


to'  be  done — possible  In  fhe  nature  of  things 
to  be  done — a  positive  contract  to  do  it  is 
binding,  though  some  unforeseen  contingen- 
cy, accident,  or  calamity  may  prevent  its  per- 
formance by  the  promisor."  American  Note, 
Benjamin  on  Bales  (7th  Ed.)  p.  598..  "Tbe 
impossibility  must  consist  in  the  nature  of 
the  thing  to  be  done,  and  not  in  the  inability 
of  the  party  to  do  it."  Wilson  v.  Alcatraz, 
eta,  Co.,  supra.  But  absolute  and  inherent 
impossibility  of  performance,  such  as  an  im- 
possibnity  caused  by  tbe  destruction  without 
fault  on  tiie  part  of  the  promisor  of  the 
thing  to  which  the  promise  relates,  is  al- 
ways an  excuse  where  it  la  evident  that  the 
parties  contracted  on  the  basis  of  the  con- 
tinued existence  of  tbe  thing.  As  applied  to 
a  stipulation  for  the  mere  delivery  to  the 
vendee  of  a  specific  article  sold,  the  situation 
under  this  rule  is  clear.  As  stated  in  Ben- 
jamin on  Sales  (7th  Ed.)  %  670,  quoting  Black- 
bum,  J.,  in  Taylor  v.  Caldwell,  3  B.  &  S. 
826,  82  U  J.  Q.  B,  164:  "Where  a  contract 
at  sale  is  made,  amounting  to  a  bargain  and 
sale,  transferring  presently  the  property  in 
spedflc  chattels,  which  are  to  be  delivered 
by  the  vendor  at  a  fstore  day,  there,  if  the 
chattels  without  the  fault  of  the  vendor  per- 
ish- In  ttie!lQterval,  tbe  purchaser  nujst  pay 
the  price,  and  the  vendor  is  excused  from 
performlag  his  contract  to  ddlver,  which  has 
ttuis  become  impoeslble."  The  liability  te 
pay  tbe  pclee  in<iracb  ^.case,  notwithstanding 
failure  to  deliver  possession,  rests  upon  tbe 
fact  that  the  piurcbaser  was  the  owner  of 
the  property  at  the  time  of  its  destruction. 
It  is  elementary  in  the  law  of  sales  that,  in 
the  absence  of  special  agreement  to  the  con- 
trary^  the  risk  accompanies-  tbe  title,  and 
that  when,  a  pres^it  unconditional  sale  is 
actually  consummated,  and  tbe  title  baa 
passed,  the  property  Is  thenceforth  at  the 
risk  of  the  buyer,  ao  far  as  accidental  de- 
Btruction  by  fire,  etc.,  is  concerned,  even 
though  possession  thereof  has  not  bclen  de- 
liveired.  See  Benjamin  am  Sales  (7th  Ed.)  I 
308;  Tyson  V.  Wells,  2  Cal.  122,  124;.  Gird- 
ner  v.  Beswlck,  69  CaL  112,  116,  10  Pac. 
278;  24  Am.  &  Eng.  Ency.  Law  (2d  Ed.),  p. 
1045,  note;  Rail  t.  Little  Falls,  etc.,  Oa., 
47  Minn.  422,  50  N.  W.  471;  1  Beach,  Modem 
Law  of  Contracts,  §  207;  3  Page  on  Coo- 
tracts,  «  1370;  2  Mechem  on  Sales,  i  1413. 
Where  there  la  a  mere  agreement  to  sell,  and 
title  therefore  has  not  passed,  tbe  loss  falls 
on  the  vendor  for  the  same  reason.  In  such 
a  case  the  vendor  Is  excused  from  the  per- 
formance of  his  contract,  under  the  rule  we 
have  discussed,  by  reason  of  the  destruction 
of  the  thing,  but  he  cannot  retain  money  al- 
ready paid  on  account  of  the  proposed  pur- 
chase, or  recover  moneys  remaining  unpaid. 
See  Wells  v.  Calnan,  107  Mass.  514,  9  Am. 
Rep.  66;  Gould  v.  Murch,  70  Me.  288,  35 
Am.  Rep.  325 ;  Smith  v.  Phoenix  Ins.  Co.,  01 
CaL  323.  331,  27  Pac.  738,  13  L.  R.  A.  475, 
25  Am.  St.  Rep.  191. 
In  the  case  at  bar,  it  is  too  plain  for  dls- 
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cnsslcm  that  the  -partlea'  cdntraeted  for  the 
dellTery  of  possession  of  the  demised  prem- 
ises on  June  15,  1906,  on  the  basis  of  the  con- 
tinued existence  of  such  demised  premises. 
Under  the  role  we  have  discussed  the  plain- 
tiff was  excused  from  such  delivery  as  a  con- 
dition precedent  to  Its  right  to  recover  the 
price  agreed  to  be  paid  for  the  leasehold  in- 
terest, the  title  to  which  bad  already,  passed 
to  defendants  at  the  time  of  the  destruction 
of  the  demised  premises.  The  case  Is  doubt- 
less a  hard  one  on  the  facts,  so  far  as  defend- 
ants are  concerned,  if  those  facts  are  as 
shown  by  the  evidence  given  on  behalf  <tf 
plalntift.  They  are  compelled  to  pay  a  large 
sum  of  money  for  property  which  was  en- 
tirely destroyed,  without  having  received  any 
substantial  benefit  therefrom.  It  is,  how- 
ever, no  harderon  them  than  it  would  have 
been  had  there  been  no  reservation  of  posses- 
sion of  the  demised  premises,  and  they  had 
been  given  actual  possession  thereof  on  April 
17,  1906,  nor  is  It  harder  on  them  than  it 
would  have  been  on  the  plaintiff  had  the 
sale  not  been  consummated  a/a  that  day.  It 
is  simply  tlie  case  of  an  owner  of  valuable 
property  being  deprived  thereof  by  reason  of 
its  destruction  by  fire. 

In  view  of  what  we  have  said,  it  is  ap- 
parent that  there  Is  no  force  in  the 'conten- 
tion that  there  was  a  fatal  variance  between 
the  allegations  of  the  complaint  and  the 
proof,  in  that  plaintiff  alleged  an  uncondi- 
tional, completed,  executed  assignment  of  the 
lease,  while  the  proof  showed  that  the  sale 
or  assignment  of  the  lease  was  a  conditional 
onci  uncompleted  and  unfulfilled.  The  point 
in  this  connection  appears  to  be  that  no  de- 
livery of  the  prox)erty  sold  was  shown ;  the 
complaint  in  the  first  count  being  In  the  form 
of  a  common  count  for  goods  sold  and  de- 
livered, and  In  the  second  count  alleging  that 
on  April  17,  1906,  "plaintiff .  sold,  assigned, 
and  delivered,"  etc.  As  we  have  seen,  the 
subject-matter  of  the  assignment  was  the 
leasehold  Interest,  the  estate  for  years.  This, 
we  are  satisfied,  must  be  held  to  have  been 
delivered  to  and  accepted  by  defendants  by 
the  execution  and  delivery  by  plaintiff  and 
the  acMptance  by  defendants  of  the  assign- 
ment of  lease.  See  Jones  on  Landlord  and 
Tenant,  {  438 ;  •  Conale  v.  Copello,  187  Cal. 
22,  69  Pac.  698. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:  SLOSS,  J. ;  SHAW,  J. ;  LOR- 
IQAN,  J.;    HBNSHAW,  J.;    MELVIN,  J. 


BURNE  V.  LEE.    (Tv,  A.  2.201.) 

(Supreme  Court  of  California.    Aug.  28,  1909.) 

1,  Fbaud  (8  31*)  —  Actions  —  Elextion  of 
Remedt. 

One  induced  by  fraud  to, enter  into  a  con- 
tract may  elect  either  to  reticmd  by  restoring 


what  he  has  received  thereuoder,  or  to  affirm 
without  restoring  the  consideration  received,  and 
sue  for  damages  caused  by  the  fraud. 

[Ed.  Note.— For  other  cases,  aet  Fraud,  Cent. 
Dig.  «  27;    Dec.  Dig.  i  31.»J 

2.  Fbaud  (f  35*)— Actions— Waivkb  or  Right 
OF  Action. 

One  who,'  after  discovery  of  the  fraud  which 
induced  him  to  make  a  contract,  aaitents  to  a 
uew  agreement  concerning  the  subject-matter  of 
the  contract,  thereby  waives  his  claim  for  dam- 
ages caused  by  the  fraud. 

[Bd.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  }  30;    Dec.  Dig.  {  30.»] 

3.  Fbacd  (f  3S*)— Right  of  Action— Waiver. 

plaintiff  purchased  from  defendant  one-haiC 
the  capital  stock  o£  a  corporation,  upon  defend- 
ant's agreement  to  receive  plaintiff  as  a  part- 
ner'in  consideration  of  the  transfer  of  real  es- 
tate, the  stock  beinx  deposited  with  defendant 
as  security,  and  each  party  being  entitled  to 
receive  a  sum  per  week  for  sen'iees.  Plaintiff 
claimed  to  have  discovered  tltat  tlie  representa- 
tions Inducing  the  pnrchaae  were  false,  and  de- 
manded the  return  of  the  price  and  rescission 
of  the  contract,  which  defendant  refused,  but, 
instead,  agreed  that  all  the  corporate  property 
be  sold,  and  plaintiff  be  paid  from  the  proceew 
the  price  of  the  stock  purchased,  remainder  to  go 
to  defendant ;  plaintiff  under  the  agreement  con- 
tinuing to  bold  the  stock  until  the  sale,  with  alt 
his  rignts  under  the  original  agreement.  After 
discovering  the  f»nd  plaintiff  brought  an  action 
against  defendant,  allegias  the  above  facts  and 
praying  a  decree  that,  under  the  agreement,  he 
and  defendant  are  substantially  partners,  and 
that  the  corporation  be  dissolved  and  defendant 
required  to  account  as  a  copartner,  and  that  the 
corporate  property  or  the  stock  l>e  sold  pursuant 
to  the  second  agreement.  Held,  that  the  new 
agreement  superseded  the  original  agreement  of 
sale,  and  operated  as  a  waiver  of  plamtilTs  right 
to  damages  for  fraud  in  selling  the  stock,  so 
that  he  could  not  aubsequeatly  maintain  an  ac- 
tion therefor. 

[Ed.  Note.— For  other  cases,  see  Fraud.  Cent 
Dig.  §30;   Dec.  Dig.  f  85.»1 

4.  Corporations  (5  029*)  —  DiasoLurroN  — 
"Capital  Stock." 

Civ.  Code,  {  800,  prohibits  corporate  di- 
rectora  from  dividing,  withdrawing,  or  paying  to 
stockholders  any  part  of  the  capital  stock,  but 
provides  .  that  nothing  therein  shall  prevent  a 
division  or  distribution  of  capital  stock  remain- 
ing after  paying  all  debts  on  diasolvtion  of  the 
corporation.  Held  that,  while  the  stockholders 
could  not  authorize  anything  the  directors  could 
not  do,  and  thb  term  capital  stock"  meant  the 
actual  capital  or  .property  used  in  the  bwiness, 
a«d  not  the  nominal  capital,  an  agreement,  made 
upon  plaintiff's  alleged  discovery  of  fraud  by 
defendant  in  inducing  plaintiff  to  purchase  half 
the  capital  stock  of  a  corporation,  and  demand 
for  reseiselon  of  the  contract  pf  sale,  by  which 
defeadant  agreed  to  sell  the  corporate  property 
and  return  to  plaintiff  th(>  purchase  price,  keep- 
ing the  remainder  himself,  could  be  legally  cai^ 
Tied  out  under  tlie  latter  part  of  the  section  by 
dissolving  the  conioration  after  oaying  all  debts, 
winding  up  its  affairs,  and  dividing  the  proceeds 
under  the  agreement ;  and  hence  it  would  be  as- 
sumed that  sncb  method  was  contemplated  by 
the  agreement. 

(Ed.  Note.— For  other  eaaes,  see  Corporations, 
Cent  Dig.  S  2472;    Dec.  Dig.  S  029.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  pp.  9."!>-9fi7 ;  vol.  8.  p.  7593.] 

5.  Contbacts  ($  141*)  —  Vauditv- Pbesump- 

TIONS. 

If  a  contract  can  be  performed  in  any  legal 
method,  it  must'  be  assumed  that  snob  method 


•For  otber  cases  see  same  topic  and  section  NtTMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


Digitized  by 


Google 


<3»l.l 


WTHlrt!  '■*:  i/BA '  •  -^ 


«8§ 


waa  co&ttmpIatM  by  the  pftrtUs  in^  will 'b* 
tolloved. 

[Bd.  Note.— For  other  case*,  Me  Contracts, 
Dec  Dig.  I  141.*] 

&   COSTBACria  (i  54*)— CORSIDEaATlOR'-rWAIV- 
KB. 

Defendant'*  agreement  to  sell  all  the  cor- 
porate property,  including  bis  own  interest,  and 
letum  to  plaintiff,  from  tbe  proceeds,  the  price 
paid  for  his  half  interest  in  the  capital  stock, 
upon  plaintiff's  discovery  of  alleged  fraud  in 
indncing  him  to  buy  the  stock,  was  a  sufficient 
consideration  for  plaintiS'S'  consent  theratd, 
thereby  waiving  hia  right  to  damages  for  tha 
frand. 

[Ed.  Note.— Pot  other  cases,  see  Contracts, 
Cent  Dig.  I  283;   Dec.  Dig.  f  54.*] 

Department  2.  Appeal  trom  Superior 
Oonrt,  Loa  Angeles  County;  W.  P.  James, 
Jndge. 

Action  "bj  Josepb  O.  Bume  agrainst  Henry 
Xiee.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Frank  O.  Flnlayson,  for  appellant  &  J. 
Parsons  and  O.  P.  Wldamao,  tor. respondent 

liOBIOAM,  J..  This  Is  an  appeal  taken 
by  appellant  on  the  Judgment  roIL  The 
action  was  for  damages  growing  out  of  al- 
leged misrepresentations  of  defendant  to  aih 
pellant  In  the.sale><>t  corporate  stock. 

The  complaint  alleged  that  on  October  8. 
1906,  the  defendant  who  was  thai  owner  of 
00  shares  of  stock,  being  the  entire  amount 
subscribed  tor,  or  issued,  of  the  capital 
stock  of  the  West  Coast  Planing  MUl  Com- 
pany, a  corporation,  offered  to  sell  plaintiff 
ao  shares  thereof  for  $2,B00,  and  with  Intent 
to  defraud  plaintiff  and  to  Induce  Um  to 
purchase  said  stock,  made  .certain  represen- 
tatloiw  as  to  the  value. »<  aaidsbaees  and 
the  net  profits  of  the  corporate  business) 
that  believing  said  representations,  pU4nR 
tiff  purchased  said  stock;  that i said  reprei 
•entatlons  as  made  were  wntme  la  tiilM 
That  the  corporation  was  not  (^  the  8tb  day 
of  October,  1906,  as  represented  by  defend- 
ant or  at  any  other  .tline^  making' any  prof- 
its, and  that  said  shares  were  ta  i  fact 
worthless  and  valueless; .that  salA  plaiaClff 
discovered  that  said  repreeaotatlow  vere 
untrue  on  November  10,  100»;  that  If  tbo 
facts  as  represented  by  defendant  were  truf^' 
said  shares  of  stock  would  have, been  of  the 
value  of  $8,000,  and  i^alntlff  a«ked  Judgment 
tot  damages  in  that  amount 
.  The  answer  of  the  defendant  oonsMed  of 
denials  and  the,  interposition  of  an  affirna- 
tive  defense.  As  to  the  latter  it  was  al- 
leged that  prior  to  the  commencement  of  the 
present  action,  which  was  bro«vbt  on  De- 
cemlier  4,  1006,  the  plaintiff  brought  an  ac- 
tion on  November  23, 1006,  againet  tin  West 
Coast  Planing  Mill  Company  and  the  pres- 
ent defendant  and  others,  his  complaint  be- 
ing verified;  that  in  said  action,  the  plain- 
tiff set  forth  the  written  agreem«at  for  the 
pnrchase  by  plaintiff  from  defendant  of  the 


Sd'sliftrss  of  Week  of  the  West  CbaSt  Plan* 
Iilg'  Mm  eompany  made  October  8,  1906, 
which  recited  that  the  plaintiff  purcha;s,ed 
from  deftsndant  i  one-half  Intei'test  in  "the 
business  knows  as  the  West  Coast  Plan- 
ing Mill  Company"  for  $2,500,  and  defend' 
ant  agreed  to  receive  plaintiff  Into  partner; 
eibip  as  an  officer  and  business  mnnager  6t 
the  said  business;  that  defendant  was  to 
transfer  to  plaintiff  one-half  of  the  stock 
of  the  aforesaid  "company;  that  in  lien  of 
a  cash  payment  for  said  30  ^'ares  of  stock 
plaintiff  tainsferred  to  defendant  a  house 
and  'lot  In  the  city  of  San  Diego,  which  was 
to  be  sold  by  defendant,  and  from  the  pro- 
ceeds thereof  defendant  was  to  take'  out  the 
purchase  price  of  $2;000,  and.  In  addltlpn, 
plaintiff  deposited  the  said  stock  with  de^ 
fendant  as  additional  secartty  for  the  pay- 
ment at  such  purchase  price;  and  that  each 
of  the  contracting  parties  should  be  enti- 
tled to  draw  not  to  exceed  $25  per  week 
for  services  rendered. 

It  is  then  stated  that  in  the  complaint  in 
said  latter  action  plaintiff  further  alleged 
that  subsequent  to  the  8th  day  of  October, 
1906,  and  prior  to  November  17,  1906,  plain- 
tiff discovered  that  the  representations  made 
by  defendant  to  induce  said  sale  of  the  In- 
terest id  said  business  and  said  Shares  of 
the  stock  were  false;  that  he  then  demand- 
ed from  defendant  the  return  of  said  $2,500, 
pfferlng  to  surrender  all  interest  la  said 
business  and  In  and  to  said  stock,  and  to 
rescind  said  agreement  of  October.  8,  1006, 
relative  to  Its  purchase;  that  defendant  re- 
fused to  Cancel  said  agreement  or  return 
said  $2,500  to  plaintiff,  but  instead  of  said 
cancellation,  the  defendant  offered  and  pro- 
posed to  -plaintiff  that  tbe  property  belong- 
ing to  said  pacific  Coast  Planing. Mill  Com-:' 
pany  should  be  sold  at  a  price  satlsfacto'r'y 
to  defendant,  and  tliat  6ut  of  the  proceeds,, 
after  paying  all  e'xpeus^,  plaintiff  should 
be  paid  the  suin  of  $2,500,  and  the  remainder 
of  said  proceeds  should  go  to  the  defendant 
The  answer  then  proceeds  t9  aver  that  on 
said  November  17,  190(3,  an  agreement  to 
that  end,  in  writing,  was  enteret}  Into  be- 
tween plaihtiff'  and  defendant,  which  pro- 
vided as  follow^:  :  "That  the  said  j>artles 
hereby  agree,  they  beiJig  the  owners  of  the 
majority  .,0^  the  stock  in.  tbe  corporAtlon 
kno^-n.  as  the  'West  Coast  Planing  Mill , 
Company'  to  wU — That  the  property  belong'- 
ing  to  said  corporation  $ball  be  sold  at  a 
price  satisfactory  to  tlM  party  o£  the  first 
part  said  price  to  be  in  excess  of  the  sum 
of  twenty-five  hundred  (2500)  dollars  .with, 
all  expenses  of  selling  said  property  added; 
and  the  proceeds  of  said  sale  to  be  divided 
as  follows:  After  i>aylng  all  expenses  of 
sale,  then  the  sum  of  twenty-five  hundred 
(2500)  dollars  shall  be  paid  to  the  party  -of 
tbe   second   part   and   th(t  residue   or  j>e- 


•For  other  cases  see  same  topic  and  section  NiniBER  in  Dec.  *  Am.  Digs.  1907  to  dat^  A  Reporter  ladexca 


Digitized  by 


Google 


440 


104  PAOIFIO  BEPOBTBB. 


(CaL 


malsder  shall  be  paid  to  the  party  of  the 
first  part  In  full  for  his  Interest  in  said  coi^ 
poratlon." 

It  is  then  averred  that  In  said  former  ac- 
tion it  was  further  alleged  hy  plaintiff  that, 
until  the  sale  as  provided  for  in  the  agree- 
ment of  the  17th  day  of  November,  1906, 
it  was  agreed  between  the  plaintiff  and  de- 
fendant that  plaintiff  should  continue  to  be 
the  owner  and  hold^er  of  said  30  shares  of 
stock;  that  he  is  now  the  owner  and  holder 
thereof,  and  entitled  to  the  interest  In  said 
business  as  provided  for  in  the  agreement 
of  the  8th  day  of  October,  1906,  and  enti- 
tled to  act  as  business  manager  of  the  cor- 
poration as  provided  In  the  agreement  of 
the  last  date,  with  the  right  to  draw  a 
salary  not  exceeding  the  sum  of  $25  a 
week,  and  as  a  partner  with  defendant  in 
the  said  business  plaintiff  is  entitled,  under 
the  terms  and  conditions  of  the  agreement 
of  October  8, 1906,  to  an  equal  voice  with  the 
said  defendant  in  the  management  and  con- 
trol of  the  business  of  the  said  corporation. 
It  is  then  further  alleged  in  the  answer  that 
the  said  action  so  first  begun  by  plaintiff 
is  still  pending  and  undetermined,  and  in 
it  the  plaintiff  prayed  that  it  he  decreed 
that  under  the  agreements  of  October  8,  and 
November  17,  1906,  the  plaintiff  and  defend- 
ant are  to  all  intents  and  purposes  copart- 
ners in  the  business  conducted  In  the  name 
of  said  defendant  corporation;  that  said  co- 
partnership Is  the  substantial  and  beneficial 
owner  of  the  assets  and  property  of  said  cor- 
poration; that  the  said  corporation  be  dis- 
solved; that  defendant  be  decreed  to  render 
an  accounting  to  plaintiff  as  oopartner; 
that  the  property  and  assets  of  said  copart- 
nership be  sold  to  carry  out  the  terms  and 
provisions  of  the  agreement  of  November 
17,  1906,  between  plaintiff  and  defendant, 
or  in  lieu  thereof  It  be  decreed  that  all  of 
the  issued  stock  of  said  corporation  be  sold 
for  the  purpose  of  carrying  out  the  terms 
and  conditions  of  the  agreement  of  Novem- 
her  17,  1906.  Defendant  further  averred  in 
said  answer  that  he  was  willing  and  ready 
to  carry  out  the  terms  and  conditions  of  the 
contract  between  himself  and  plaintiff  of 
November  17.  1906. 

The  plaintiff  demurred  to  the  sufficiency 
of  the  answer  in  as  far  as  it  set  forth  the 
affirmative  matters  of  defense  to  which  we 
have  referred,  which  demurrer  was  over- 
filled. Upon  the  trial  the  court  found, 
among  other  things,  in  favor  of  the  defend- 
ant as  to  the  facts  alleged  in  the  affirmative 
defense,  and  entered  a  Judgment  In  his  favor 
based  thereon. 

This  appeal,  as  we  have  said,  Is  taken  on 
the  Judgment  roll  alone,  and  the  only  ques- 
tion presented  for  determination  is  as  to 
the  validity  of  the  ruling  of  the  eonrt  on 
the  demurrer  to  the  affirmative  defense  In- 
terposed by  the  answer.  We  do  not  perceive 
any  error  in  the  ruling  of  the  court  in  that 
respect    When  the  pleadings  in  this  case 


are  crystallzed,  they  amount  to  this:  The 
plaintiff  brings  an  action  for  damages  against 
defendant  for  deceit  practiced  In  the  sale  of 
certain  corporate  stock  under  an  agreement 
made  October  6,  1806.  The  defendant  an- 
swers, and  asserts  that  after  the  discovery 
of  the  alleged  deceit  by  plaintiff,  and  after 
negotiations  looking  to  a  rescission  of  the 
agreement  of  sale  of  October  6th,  and  as  a 
result  thereof,  a  new  contract  was  entered 
Into  between  the  parties  on  November  17, 
1906,  relative  to  the  subject-matter  of  such 
stock  and  the  sale  thereof,  and  the  inter- 
ests of  the  respective  parties  in  the  busi- 
ness represented  by  It,  which  operated  as  a 
condonation  or  waiver  of  the  alleged  fraud, 
and  that  prior  to  the  commencement  of  the 
present  suit,  and  after  discovery  of  the  al- 
leged deceit  and  offer  of  rescission,  and  sub- 
sequent to  the  making  of  the  contract  of 
November  17,  1906,  the  plaintiff  brought  an 
action,  which  is  still  pending  and  undeter- 
mined, in  which,  relying  upon  the  original 
contract  of  October  6th  and  the  subsequent 
contract  of  November  17tb,  he  sought  in 
a  court  of  eqnity  a  decree  for  practically 
a  specific  performance  of  the  latter  contract. 

Now,  it  is  well  settled  that  when  a  party 
has  been  Induced  by  fraud  to  enter  Into  a 
contract,  he  may  elect  either  to  rescind  the 
contract  by  restoring  whatever  he  has  re- 
ceived under  it,  or  he  may  affirm  the  contract 
retaining  whatever  advantage  he  may  have 
acquired,  and  still  have  his  action  for  dam- 
ages for  deceit  practiced  upon  htm  In  mak- 
ing the  contract  This  rule  is,  however,  sub- 
ject to  limitations  which  apply  whether  the 
contract,  to  which  the  charge  of  fraud  is 
addressed,  is  an  executed  or  executory  con- 
tract One  of  these  limitations  is  that  when 
a  party  claiming  to  have  been  defrauded  en- 
ters, after  discovery  of  the  fraud,  into  new 
amiDgementB  or  engagements  concerning  the 
aubject-matter  of  the  contract  to  which  the 
fraud  applies,  he  is  deemed  to  have  waived 
any  claim  for  damages  on  account  of  the 
fraud.  The  rule  is  clearly  expressed  in 
Schmidt  T.  Mesmer,  116  Cat.  267,  48  Paa  54, 
where  it  Is  said;  "If,  after  his  knowledge 
of  what  he  claims  to  have  been  the  fraud, 
he  elects  not  to  rescind,  but  to  adopt  the 
contract  and  sue  for  damages,  he  must  stand 
toward  the  other  party  at  arm's  length ;  he 
must  on  his  part  comply  with  the  terms  of 
ttte  contract;  he  must  not  ask  favors  of  the 
other  party,  or  offer  to  perform  the  contract 
on  conditions  which  he  has  no  right  to  ex- 
act and  must  not  make  any  new  agreement 
or  engagement  respecting  it;  otherwise  he 
waives  the  alleged  fraud." 

This  Is  but  a  reiteration  of  the  general  rule 
upon  the  subject  and  while  some  of  the  limi- 
tations there  referred  to,  and  which  apply 
more  particularly  to  executory  contracts, 
have  no  application  in  our  consideration  of 
the  sufficiency  of  the  affirmative  defense  set 
up  by  the  answer  of  defendant  because  here 
the  contract  of  sale  of  the  stock  Is  to  be 
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treated  as  execnted,  others  of  ttem  do.  It  ft 
apparent  from  the  matters  alleged  in  the  af- 
flrmatire  defense  that  subsequent  to  the  dis- 
covery of  the  alleged  fraudulent  representa- 
tions made  by  defendant  ■when  the  original 
contract  of  October  6th  was  entered  Into  for 
tHe  purchase  of  the  stock,  and  the  acquire- 
ment by  plaintiff  of  the  other  rights  connect- 
ed with  the  business  of  the  corporation,  that 
the  plaintiff  did  not  elect  to  stand  upon  the 
original  contract  and  pursue  his  legal  rights 
flowing  from  the  assumption  of  that  position, 
but  entered  into  negotiations  with  the  de- 
fendant looking  to  a  rescission  of  the  original 
contract  Of  course,  If  the  mere  effort  to 
effect  a  rescission  or  compromise  had  both 
been  ineffectual,  it  would  not  have  disturbed 
piaintilTs  rights  to  subsequently  stand  oa 
the  contract  and  sue  for  damages  for  the 
fraud.  But  it  appears  from  the  answer  that, 
while  these  negotiations  for  obtaining  a  re- 
scission did  not  eventuate  in  that  exact  re- 
sult, still,  as  the  outgrowth  of  the  efforts  of 
plaintiff  to  accomplish  it,  a  new.  and  what 
may  be  called  a  "compromise,"  agreement 
was  entered  into  between  the  parties  under 
which  the  claim  of  plaintiff  against  the  de- 
fendant was  to  be  settled.  By  making  this 
new  agreement  It  is  quite  apparent  l^iot 
plaintiff  cannot  now  stand  upon  the  original 
contract  of  October  6th.  That  contract  was 
abandoned,  or  rather  superseded,  by  tlte  neur 
contract  of  November  17th  and  bf  volunta- 
rily entering  Into  the  latter  the  plaintiff  Is 
deemed  to  have  waived  any  right  for'  dam- 
ages which  he  might  otherwise  have  had, 
had  he  stood  upon  the  original  contract. 
The  rights  of  plaintiff  opon  the  discovery  of 
the  alleged  fraud,  and  before  he  opened  np 
any  negotiations  with  the  defendant,  were 
dearly  de^ed  in  law.  He  might  have  stood 
«n  his  original  contraet  and  sued  for  dam- 
ages for  the  deceit,  or  he  might  have  rescind- 
ed the  contract,'  and  had  defendant  consent- 
ed thereto,  the  plaintiff  would  then  have  had 
no  right  of  action  over  for  the  deccAt  •  Kei- 
ther.of  these  things,  however,  wU  done. 
Plaintiff  did  not  stand  oa  bis  original  con- 
tract, and  his  effort  at  rescission  resulted 
in  a  new  agreement  relating  to  the  corporate 
stock,  in  which  the  defenda;tt  obligated  him- 
self to- make  a.-dl^positlon  of  the. entire  busi- 
ness of  the  corporation  and  the  r^oyment 
from  the  proceeds  of  the  purchase  price  paid 
by  plaintiff  for  his  shares  of  the  stock.  Un- 
der tbis  agreement,  it  was  not  the  b^Iq  of  the 
plaintiff's  Intecest  in  tl^e  business  represent- 
ed by  his  ownership  of  one-half  of  the  Issued 
stock  ot  the  corporation  from  which  repay- 
ment of  the  purchase  pricey  of  his  stock  was 
to  be  made,  but  was  to  be  a  preferred  pay- 
ment which  might  necessitate  the  application 
of  the  entire  proceeds  of  sale  towards  Its 
payment  Obviously,  this  new  agreement,  en- 
tered into  08  a  ceeult  of  the  Ineffectual  ef- 
fort to  obtain  an  actnol  resolsaion  by  oonseat 
npon  the  discovery  of  a  fraud  by  plaintiff, 
was  open  to  the  claim  of  defendant  that  It 


was  a  compromise  and  adjustment  of  an  the 
rights  of  plaintiff  springing  from  the  con- 
tract of  October  6th ;  that  it  superseded  tiiat 
contract,  and  resulted  in  a  waiver  of  any 
claim  for  damages  for  deceit  which  plaintiff 
otherwise  might  have  had.  This  being  true, 
the  answer  setting  up  the  affirmative  de- 
fense, based  upon  the  maklngr  of  the  con- 
tract of  November  17,  1906,  with  its  attend- 
ant circumstances,  and  the  pendency  of  the 
action  in  which  plaintiff  was  seeking  to  en- 
force this  latter  contract  was  not  subject 
to  any  valid  objection  that  its  allegations 
did  not  constitute  a  defense.  The  matters 
alleged  were  Intended  to,  and  sufficiently  did, 
plead  the  defense  of  a  waiver  l»y  plaintiff 
of  a  right  to  maintain  any  action  for  dam- 
ages for  dec^t  by  virtue  of  the  agreement 
of  November  17,  1006,  made  subsequent  to 
the  discovery  of  the  alleged  fraud,  and  the 
validity  of  which,  and  his  rights  under  it, 
the  plaintiff  was  then  asserting  in  an  action 
previously  commenced,  and  then  i>e|idlng; 
against  defendant  for  that  purpose^  - 

It  Is  further  insisted  by  plaintiff  that  the 
agreement  of  November  17,  1906,  Is  not  avallp- 
able  to  defendant  as  a  waiver  here  and  ex- 
tinguishment of  the  obligation  of  defendant 
to  pay  any  damages  for  the  deceit  pracQced 
by  the  former  in  tiie  sale  of  the  stock.  lai 
that  regard  It  Is  claimed  that  the  agreement 
was  illegal  and  void,  as  being  »  contraet  t* 
sell  the  property  of  a  corpordtlon  and  divide 
the  proceeds  among  th»  stookholders,  which 
Is  prohibited  by  section 309  of  theCivll  Code, 
as  construed  Ih  Martin  v.  ZeUerbadi,i88  OoL 
800,  99  Am.  Dec.  865^  and  Kolll>v.  LUienthaU 
81  Cal.  878,  20  Pac.  401,  22  Pae,  689,  6  U 
R.  A. '620.  Tlte- Code  provision -declares  that 
"The  direotocs  must  not  *  *  *  divide^ 
withdraw,  or  pay  to  the  stoAhoIders,  or 
any  of  them,  any  part  of  the  capital  stodi* 
*  •  •«■  and  it  is  insisted  thai;  am  it  In 
the  declared  pnrpose  of  the  agreement  .-of 
November .  17th  to  sell  all.  of  tlie  property 
of  the  corporation  and  ditlde  or  apply  tbe 
proceeds  between  plaintiff' and  defendant  M 
4M»ckholders  tbereln,  aococdlng  torithe.  stipiir 
Ution  in  the  agreement,  the  o<mttact  is 
bronght  within  the>piiohibltlon  of  the  Oode 
section  and  Is  void.  Of  course  the  UthlbitliUt 
of  the  sectloOf  While  dfcecdy  applring  to. the 
directors  of  a  corporatiob,  applies  .equally 
to  stockholders.  What  the  directors  cannst 
do  in  that  respect  the  stockholders  cannot  do 
or  authorize  d<me.  Koiil  v..LillaDtlw],  sapra. 
And  by  the  term  "capital  stock"  nsed  in  the 
aectkm  is  meant  :the  aotnai' capital — ^tbe  pi^p- 
erty  used  in  the  conduct  of  the  busine8»— 
OS  distinguished  from  the  shares  or  nominal 
capital  of  a  corporation.  Excelsior.  ,W.  &  JL 
Ck).  V.  Pierce,  90  Cal.  131.  27  Pae.  44.       ' 

Now  It  is  not  necessary  to  enter  Into  any 
particular  consideration  of  the  section  relied 
pn  by  appellant,  or  to  discuss  the  cases  cited, 
because  it  is  quite  apparent  that  thwe  is 
nothing  in  this  contract  whldi  necessarily 
brings  it  within  the  hihlbltlbn  of  the  secticm. 
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We-ar^not  now  dealing  wJttb  an  actual  sale 
jof  corporate  propert}',  or  any  distribution  of 
the  capital  stock  thereof,  where  from  the 
facts  in  the  concrete  «aBe  it  Is  to  be  deter- 
mined whether  or  not  the  law  has -been  vio- 
lated. We  haye  here  simply  a  contract  be- 
tween the  owners  of  the  stock  in  the  corpora- 
tion (of  the  whole  of  It  as  the  pleadings  dis- 
close, or,  as  the  contract  recites,  of  a  ma- 
jority of  It),  whereby  it  is  agreed  that  all  the 
property  belonging  to  the  corporation  shall 
be  sold  and  the  proceeds  disposed  of  in  a 
certain  manner.  The  agreement  does  not 
provide  for  a  method  whereby  this  shall  be 
accompUshed,  bnt  if  It' can  be  accomplished 
In  any  legal  method,  It  must  be  assumed  that 
that  method  was  in  the  contemplation  of  the 
parties  when  the  contract  was  made,  and 
will  be  punned.  The  very  section  of;  the 
Civil  Oodte  relied  on  by  appellants  (ss  tion 
Se9)  wUle  prohibiting  a  dlvisiom  or  distribu- 
tion among  the  stockholders  of  any  part  of 
the  capital  stocic,  declares  furtho:  that  "noth- 
ing herein  prohifatts  a  division  or  distribu- 
tion of  the  capital  stock  of  any  corporation 
which  remains  after  payment  of  all  debts 
upon  Its  disbolutlon  or  the  expiration  of  Its 
term  of  existence."  As  the  owners  of  all  the 
capital  stock,  and  hence  benefldaUy  Inter- 
eited  la  all  the  property  of  the  oerporatlon 
Bfter  satisfaction' of  the  dalma  of  its  credr 
itora,  the  contracting  parties  may  obtain  .a 
dlSB(flntI<m  of  the  corporation,  wind  up  all  Its 
affairs,  dispose  of  Its  property,. and,  being  en- 
titled to  the  prooeeds,  be  able  to  carry  out 
the  term*  of  ttie  agreement  This  would  be 
one  method  of  cartylng  ont  their  contract; 
and,  as  it  is  a  legal  one,  and  one  which  it  Is 
possible  to  pursue,  the  contention  <tf  the  ap- 
pellant that  the  contract  is  in  vlolatloa  of 
the  prohibitory  legislation  of  tiie  OiTll  Code 
te  disposed  of. 

It  is  further  daimed  that  It  does  not  ap- 
'pear  tliat  there  was  any  consideration  for 
the  asserted  waiver  of  the  right-  of  plain- 
tiff to  damages  for  the  deceit  We  do  not 
think  this  point  well  taken.  The  contract 
of  November  17, 1906,  being,  aa  we  have  seen, 
«  legal  contract  as  far  as  any  prohibitory 
'legislation  against  it  Is,  concerned,  the  prom- 
ise of  tlie  defendant  to  sell  all  the  prt^rty 
«f  the  corporation,  wMcb  included,  of  course, 
his  own  Interest  in  it  for  the  t>rimary  and 
tWBsibly  the  sole  benefit  of  plaintiff,  was  a 
«ufflcient  consideration. 

The  judgment  appealed  from  is  affirmed. 

We  concur:    MBLVIN,  X;  HENSHAW.  X 


In  re  SUDAN'S  ESTATE.    (L.  A.  2,404.) 

(Supreme  Court  of  California.    Aug.  28,  1909.) 

1.  Witnesses  (I  211*)— Pbivjleoed  Comuu* 
NiCATiONS— Physician  and  Patient. 

Under  Code  Civ.  Proc.  I  1881,  subd;  4,  a 
•pliysician    who    had    attended    testator  profes- 


sionally,-was  htcompetent,  in  the  contest  of  tear 
tator's  will,  to  textify  as  to  the  nature  of  the 
disease  frotn  which  tpstator  was  suSeriug,  its 
duration,  whether  testator  was  rational,  and 
whether  be  had  sufficient  mental  capacity  to 
make  a  will ;  all  the  information  being  aniuired 
in  attending  testator  In  bis  professional  ca- 
pacity. 

(EM.  Note.— For  •  other  oosen.  see  Witnesses. 
Cent.  Dig.  H  708,  773 ;    Dec.  Dig.  {  211.»J 

2.  Appeal  and  Ebrob  (J  970»)— Disc rct ion 

OF  COUBT— (JOMPETENCT  OF   WitNESS— INTI- 
MATE Acquaintance. 

The  detenninatioa  of  the  question  as  to 
who  ig  an  '•intimate  acquaintance,"  within  the 
meaning  of  Code  Civ.  Proc.  {  1870,  subd.  10. 
making  admissible  the  opinion  of  an  intimate 
acquaintance  respecting  the  mental  sanity  of  a 
person,  lies  within  the  4>!<cretion  of  the  court, 
and  will  not  be  Interfered  with  when  not  abused. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  }  970.*] 

3.  EVIDENCE  (f  474*)  — Mental  Capacitt- 
•  OpiIjiok  Evidence. 

•Undte  Code  Civ.  Proc.  {  1870.  subd.  10. 
rendering  admissible  in  evidence  the- opinion  of 

an  intimate  acquaintance  respecting  toe  mental 
sanity  of  a  person,  a  trained  nurse  who  had  at- 
tended testator  fer  three  days  prior  to  his 
death,-  whose  duty  it  was-  tv  take  note  of  the 
testator's  mental  and  physical  condition,  while 
she  had  charge  of  him,  and  who  had  favorable 
opportunities  to  become,  to  some  extent,  inti- 
mately acquainted  With  him,'  was  qualified  to 
give  her  opiniqn  as  to  his  mental  condition. 

[Ed.  Note.— For  other  cases,  see  Bvidencst 
,(3ent  Dig.  {2198;   Dec.  Dig.  I  474.*] 

4.  Tbiai.  (i  eso*)— Instuvction^. 

An  instruction  not  based  on  the  issues  in 
the  case,  or  on  the  evidence,  is  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  fl  584-586 ;   Dee.  Dig.  I  250.*] 

5.  Appeal  and  Erbob  (i  10C6*)— Habvless 

EbBOB— iNSmtJCTIONS. 

An  iAstrnetion  that  eividence  consisting  of 
mere  repetition  of  oral  statements  is  subject  to 
much  imperfection  and  mistake,  etc,  if  errone- 
ous, as  invading  the  province  of  the  jury,  was 
harmless;  it  not  appearing  that  there  was  any 
testimony  wliatever  of  any  oral  statements  made 
l»y  any  one. 

[Ed.  Not«.T-For  ptber  eases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;   Dec,  Dig.  (  1006.*] 

6.  EviNCNCK  H  474*)  —  Opinion  iBtiokncs— 
"Intiwate  Acquaintance." 

To  be  an  "Intimate  acquaintance,"  within 
Code  Civ.  Proc.  |  1870,  subd.  10,  making  admis- 
sible' the  opinion  of  an  intimate  acquaintance, 
necessarily  requires  a  familiarity  with  the  men- 
tal temperament  of  the  person,  the  soundness  of 
whose  mind  is  in  question. 

fBd.  Note.^— For  other  cases,  see  Evidence, 
Dec  Dig.  S  «74.*] 

For  other  4eflnitiaas,  see  Words  and  Phrases, 
vol.  4,  p.  3733;    vol.  8,  p.  7C92.] 

In  Bank.  Appeal  from  Superior  Court, 
San  Luis  Obispo  County;  E.  P.  Unangst 
Judge. 

Will  contest  by  Annie  Budan  and  others 
against  Edith  Budan  and  others.  From  a 
verdict  and  Judgment  In  favor  of  the  lat- 
ter, and  from  an  order  denying  a  motion  for 
new  trial,  contestants  api)eal.    AfHrmed. 

Lamy  &  Putnam,  for  appellants.  W.  H. 
Hpenoer,  for  reapondents. 


•For  other  cose*  i,e«  sam*  topic  and  sectlos  NUUBER  1&  Dec.  A  Am.  Digs.  1907  to  date,  *  Rejwrter  Indexes 
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LORIGAN,  J.  This  Is  a  contest  of  a  will 
(after  Its  admission  to  probate)  on  the  ground 
of  unsonndness  of  mind  of  the  testator  and 
undue  Influence.  The  case  was  tried  before  fL 
lorj*,  and  from  a  verdict  and  Judgment  In  fa- 
vor of  respondents,  and  from  an  order  deny- 
ing their  motion  for  a  new  trial,  the  contest- 
ants appeal. 

The  points  made  for  reversal  are: 

1.  It  is  insisted  that  the  court  erred  In 
sustaining  objections  to  questions  asked  by 
contestants  of  Dr.  W.  M.  Stover,  a  witness 
called  in  their  behalf.  The  doctor— 'a  physi- 
cian— ^had  treated  the  testator  professional- 
ly at  the  San  Iiuis  sanitarium  from  No- 
vember 2S,  1907,  to  December  7,  1907,  the 
date  of  his  death.  He  testified,  prelimlnaj- 
rlly,  that  he  had  made  a  diagnosis  of  the 
testator's  case;  had  treated  him  continual- 
ly during  the  above  period,  and  during  that 
time  had  observed  his  actions,  conduct  and 
demeanor.  He  was  then  asked  by  the  a6- 
torney  for  contestants  ttie  nature  of  the  dis- 
ease from  which  the  testator  was  suffering, 
and  Its  duration;  whether  while  under  the 
control  of  the  doctor  the  testator  was  ra- 
tional or  Irrational;  whether  In  his  opin- 
ion he  was  competent  to  transact  business 
during  the  period  he  was  treating  him ;  and 
whether  he  had  mental  capacity  sufficient, 
on  October  6,  1907  (the  date  of  the  making 
at  the  will),  to  have  made  a  wIU  and  to  have 
known  and  understood  its  tenor  and  pur- 
port. Objections  of  respondents  to  all  of 
these  inquiries  were  sustained  by  the  court, 
and,  we  think,  properly.  Dr.  Stover  was  not 
called  as  an  expert;  no  questions  as  such, 
or  hypothetical  questions,  were  put  to  him. 
He  was  the  attending  physician  of  the  tes- 
tator; and,  while  no  preliminary  Inquiries 
were  made  by  the  respondents  to  show  di- 
rectly, that  all  the  inforftiatlon  which  the 
physician  could  have  obtained,  on  the  mat- 
ters concerning  which  he  was  interrogated, 
was  Information  acquired  in  attending  the 
testator  in  his  professional  capacity  as  his 
physician,  and  was  necessary  to  enable  him 
to  prescribe,  or  act  for  his  patient,  still  we 
think  this  clearly  appears  to  be  the  fact,  up- 
on a  fair  and  reasonable  consideration  of 
the  testimony  of  the  physician  as  to  his 
professional  relations  to,  and  treatment  of, 
the  testator.  Under  such  circumstances  the 
contestants  bad  no  right  to  make  the  inqui- 
ries because  "a  licensed  physician  •  •  • 
cannot  without  the  consent  of  his  patient  be 
ecamined  In  a  civil  action  as  to  any  infor- 
mation acquired  in  attending  the  patient 
which  was  necessary  to  enable  him  to  pre- 
scribe or  act  for  the  patient"  Code  Civ. 
Proc  subd.  4,  I  1881.  In  conformity  with 
this  provision  of  the  Code  the  objections  to 
the  Inquiries  were  properly  sustained. 

2.  One  of  the  witnesses  for  respondents 
was  a  trained  nurse  who  commenced  to 
work  at  the  sanitarium  under  Dr.  Stover, 
and  attended  the  testator  as  a  nurse  for 


three  days  prior  to'  hts  death.  She  ww  In 
his  room  in  attendance  upon  him  every  hour 
of  the  day  during  that  period,  sometimes 
remaining  with  him  a  few  minutes,  and  at 
other  times  remaining  for  an  hoar  or  so. 
He  talked  with  her  on  different  subjects, 
bat  prlDcipally  about  his  physical  dondition 
and  going  to  the  hospital;  of  his  property 
matters;  of  his  family,  and  their  conduct 
towards  him.  She  testified  that,  as  a  nurse, 
it  was  her  duty  to  observe  the  symptoms, 
both  physical  and  mental,  of  patients  com- 
mitted to  her  charge,  and  report  them  to  the 
attending  physician.  She  was  asked  and 
permitted  to  testify,  over  the  objection  of 
contestants,  that  she  had  formed  an  opinion 
of  the  mental  soundness  of  the  testator  dur- 
ing the  period'  he  was  under  her  care,  and 
was  of  the  opinion  that  he  was  of  sonnd 
mind.  It  Is  insisted  that  it  was  error  to 
permit  this  testimony  because  the  witness 
was  not  an  "Intimate  acquaintance"  whose 
opinion,  respecting  the  mental  condition,  of 
a  person,  may  be  received  under  subdivision 
10,  1-1870,  Code  Civ.  Proc.  It  Is  often  a 
difficult  matter  to  determine  whether  a  wit- 
ness, whose  opinion  is  sought  to  be  had  of 
the  mental  condition  -of  another,  la  an  Inti- 
mate acquaintance  of  his,  within  the  pur- 
view of  the  section,  or  not  What  the  mean- 
ing of  the  terra  'Intimate  acquaintance"  is 
has  not  been  clearly  defined.  To  be  such  an 
acquaintance  necessarily  requires  a  famil- 
iarity with  the  mental  temperament  of  the 
person  the  soundness  of  whose  mind  is  in 
question.  But  this  familiarity  is  not  to  be 
measured  exclusively  by  an  acqualutance- 
•hip  for  any  particular  length  of  time. 
Time  must,  of  course,  enter  as  an  element 
but  not  as  the  controlling  element  One  who 
has  known  a  person  for  years  may  not  have 
had  sufficient  opportunity  for  observation  to 
be  capable  of  forming  an  opinion  as  to  his 
mental  c<mdltlon  at  any  given  time.  On  the 
other  hand,  a  person  may  have  been  so 
closely  connected  with  another,  and  his  opr 
portunities  may  have  been  so  favorable  for 
observation  of  his  conduct  and  demeanor, 
that  he  Is  qualified  to  speak  of  his  mental 
condition,  though  the  period  of  observation 
may  have  covered  only  a  short  time.  So,  as 
the  circumstances  must  vary  upon  which 
the  question  of  who  Is  an  "Intimate  ac- 
quaintance," within  the  meaning  of  the  Code 
section,  must  be  determined,  and  as  no  fix- 
ed rule  on  the  subject  can  be  laid  down,  the 
matter  Is  necessarily  left  under  the  author- 
ities to  the  discretion  of  the  trial  <»urt 
and  when  that  discretion  does  not  seem  to 
have  been  abused,  the  appellate  court  will 
not  Interfere  with  the  ruUng  of  the  trial 
court  on  the  subject  Estate  of  Carpenter, 
94  Cal.  40fi,  29  Pac.  1101;  Wheelock  v.  God- 
frey, 100  Cal.  578, 35  Pac.  317 ;  People  v.  Sues- 
ser,  142  Cal.  360,  75  Pac.  1093 ;  Huyck  v.  Ken- 
nle,  151  Cal.  411,  90  Pac.  929.  The  witness, 
whose -right  to  express  an  opinion  Is  chalieng'- 
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ed,  was  a  trained  miTse,  whose  duty  u  was  to 
take  note  of  tlie  mental  and  physical  condi- 
tion of  the  testator  during  the  time  she  had 
bim  In  charge,  and  who  did  so.  She  bad 
conrersatlonB  with  blm  dally  on  Tarious 
subjects,  and  from  her  relation  to  bim  as 
nurse,  bad  favorable  opportunities  to  be- 
come, at  least  to  some  extent)  Intimately  ac- 
quainted with  him.  Under  these  circum- 
stances it  cannot  be  said  that  the  court 
abased  its  discretion  In  holding  her  to  be 
qualified  under  the  Code  provision  referred 
to,  and  to  permit  her  to  give  her  opinion  of 
the  mental  condition  of  the  testator. 

3.  It  Is  insisted  that  the  court  erred  in 
refusing  to  give  certain  Instructions  asked 
by  contestants,  and  in  giving  certain  others 
requested  by  respondents.  The  conrt  did 
not  err  in  refusing  to  give  contestants'  in- 
stmction  as  to  the  phase  of  insanity  known 
as  senile  dementia,  because  the  record  does 
not  show  any  evidence  of  the  testator  be- 
ing affected  with  that  phase  of  insanity,  or 
that  it  was  an  issue  in  the  case.  The  court 
Instructed  the  Jury  at  the  request  of  re- 
spondents that:  "Evidence  which  consists 
of  mere  repetition  of  oral  statements  is 
subject  to  much  Inperfection  and  mistake; 
that  the  party  giving  such  testimony  may 
have  misunderstood  what  was  said,  and  it 
frequently  happens  that  •  •  •  a  wit- 
ness by  unintentionally  altering  a  few  expres- 
sions really  nsed  gives  an  effect  to  the  state- 
ment completely  at  variance  with  what  the 
party  did  say."  It  is  claimed  that  this  in- 
struction comes  within  the  ban  of  Kanff- 
man  v.  Maier,  M  Cal.  283,  29  Pae.  481,  18 
li.  R.  A.  124,  as  being  an  Invasion  by  the 
court  of  the  province  of  the  Jury  te  deter- 
mine all  matters  of  fact,  the  credibility  of 
witnesses,  and  to  pass  upon  the  effect  and 
weight  of  the  evidence.  This  instruction  is 
not  exactly  like  the  one  involved  in  Kanff- 
man  v.  Maier,  and  other  cases,  where  the 
Jury  were  cautioned  as  to  the  accuracy  of 
oral  testimony  as  to  admissions.  No  cau- 
tion Is  contained  in  the  instruction  in  ques- 
tion. Conceding,  however,  wltbont  decid- 
ing, that  the  instruction  comes  within  the 
ban  of  Kanffman  ▼.  Maier,  still  it  would  af- 
ford no  reason  on  this  appeal  for  reversing 
the  cause  because  ft  was  given.  From  the 
record  before  ns  it  does  not  appear  that 
there  was  any  testimony  In  the  rase  what- 
ever  of  any  oral  statements  made  by  any 
one.  Hence  the  appellant  Is  only  complain- 
ing of  an  instruction  given  as  erroneous  in 
the  abstract.  But  this  is  no  ground  for  re- 
versal. It  must  appear  that  giving  It  was 
prejudicial  to  the  appellant,  and  that  there 
was  some  testimony  In  the  case  to  which  the 
Jury  might  have  applied  the  erroneous  in- 
stmction.  As  the  record  does  not  show  any- 
thing of  the  kind,  the  appellant  could  not 
be  injured  because  the  Instruction  was  giv- 


en, even  if  It  should  be  declared  erroneous. 

There  are  other  joints  in  the  case  which 
are  of  so  little  merit  that  we  do  not  discuss 
them. 

The  Judgment  and  order  are  affirmed. 

We  concur :  HENSIIAW,  J. ;  SIIAW,  J. ; 
ANGELLOTTI,  J. ;  SLOSS,  J. ;  MELVIN,  J. 


In  re  SNOWBALL'S  ESTATE.     (Sao.  1,708.) 

(Supreme  Court  of  California.    Aug.  30.  VMO. 

Rehearing  Denied  Sept.  29,  1000.) 

1.  .TtJDGMENT  (8  64G*)— Res  Judicata— Pbiob 
Pboceedinos. 

Determination  of  an  IfBue  as  to  the  fitnesa 
of  the  mother  of  certain  children  to  act  aa  their 
guardian  in  a  prior  application  for  appointment 
is  res  judicata  on  a  subsequent  application  be- 
tween the  same  persons,  except  as  to  evidence 
of  facts  occurring  since  the  former  order. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  i  e4&*] 

2.  Appeai.  and  Ebbob  (f  1056*)— E^riDENCE— 
Exclusion— Pbu  n  dice. 

Where  certain  facts  offered  to  prove  a 
mother's  alleged  abandonment  of  lier  children, 
as  a  defense  ''o  her  application  for  guardian- 
ship, were  insufficient  as  a  matter  of  law  to 
establish  abandonment,  objectors  to  her  appoint- 
ment were  not  prejudiced  by  the  exclusion  of 
such  evidence. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4189;  Dec.  Dig.  S  lOSC.*] 
S.  Fabent  and  Child  (|  17*)— Abandonment 

BY  Pabemt. 

In  the  absence  of  proof  that  a  mother  In- 
tended to  bring  about  final  separation  from  her 
minor  children,  evidence  of  mere  temporary  ab- 
sences accompanied  by  statements  not  indicating 
an  intent  to  surrender  parental  rights,  and  the 
fact  that  she  placed  the  children  in  care  of  an- 
other while  she  was  away,  was  insufficient  to 
establish  abandonment. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Dec.  Dig.  8  17.*] 

4.  OuASDiAN  AND  Ward  (S  11*)— Appoint- 
ment OF  Guabdian— Validitv. 

I'nder  Civ.  Code,  §  241,  declaring  that  a 
guardian  of  the  person  or  estate  of  a  child  may 
be  appointed  by  a  will  or  deed  if  the  child  be 
legitimate  by  the  father  with  the  written  con- 
sent of  the  mother,  or  by  either  parent  if  the 
other  be  dead  or  incapable  of  consent,  a  testa- 
mentary appointment  by  the  father  of  a  legiti- 
mate child  having  a  surviving  mother  without 
tile  mother's  consent  is  invalid. 

[Rd.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  §  30;   Dec.  Dig.  f  11.*] 

5.  Guardian   anp   Wabd   (§   10*)— Right   to 
Appointment — Pbiority. 

Code  Civ.  Proc.  g  1751,  gives  to  the  sur^ 
viving  motlier  of  infants  a  jirimary  right  to  be 
appointed  their  guardian,  which  should  be  recog- 
nized In  the  absence  of  proof  compelling  a  find- 
ing of  her  unfitness. 

[Ed.  Note.— For  otber  cases,  see  Guardian  and 
Ward,  Cent  Dig.  8  25;    Dec  Dig.  8  10.*] 

Department  1.  Appeal  from  Superior 
Conrt,  Yolo  County;    E.  E.  Gaddis,  Judge. 

Petition  by  Leutle  G.  Snowball  to  be  ap- 
pointed guardian  of  the  persons  and  estates 
of  Aldanita  Ann  Snowball  and  Carmen  Snow- 
ball, minors,  to  which  Winnette  Sqnires  filed 
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obJeetloBs,  and  preyed  that  sbe  be  a^^polnt- 
ed  guardian  of  their  estate.  From  an  order 
granting  the  petition  of  the  mother,  Leutle 
C.  Snowball  appeals.    Affirmed. 

See,  also,  104  Pac.  446. 

B.  H.  Countryman,  for  appellant  Arthur 
C.  Huston  and  Harry  L.  Huston,  for  respond- 
ent 

SLOSS,  J.  Aldanlte  Ann  Snowball  and 
Carmen  Snowball  are  minor  children  of 
Milton  S.  Snowball,  now  deceased,  and  of 
the  respondent  Wlnnette  Squires,  who,  aft- 
er having  been  divorced  from  Milton  S. 
Snowball,  was  married  to  Lowell  Squires. 
Bach  of  the  children  is  under  14  years  of 
age.  Milton  S.  Snowball  died  in  January, 
1908,  leaving  a  will,  under  the  terms  of 
which  his  children  were  named  as  bene- 
flclaries.  On  June  15,  1908,  Leutle  C.  Snow- 
ball (sister  of  Milton  S.)  filed  her  petition 
praying  that  she  be  appointed  guardian  of 
the  persons  and  estates  of  the  said  minors. 
Mrs.  Squires,  the  mother  of  the  children, 
filed  a  petition  on  her  own  behalf,  in  wUch 
she  asked  that  she  be  appointed  as  guardi- 
an of  the  estate  of  each  of  the  minors. 
Both  petitions  were  set  for  hearing  at  the 
same  time,  and  such  Iiearing  resulted  in  an 
order  granting  the  petition  of  Wlnnette 
Squires  and  denying  that  of  Leutle  C.  Snow- 
ball. From  this  order  Leutie  O.  Snowball 
am)eal8. 

In  her  pleading  the  appelant  alleged  that 
Wlnnette  Squires  was  not  a  fit  or  proper  or 
competent  person  to  have  the  care  or  cus- 
tody of  either  of  said  minor  children.  The 
court  found  this  allegatiou  to  be  untrue.  It 
appeared  that  on  the  17th  of  February,  1908, 
some  four  months  prior  to  the  commence- 
ment of  the  present  proceeding,  Leutle  C. 
Snowball,  the  petitioner  herein,  had  filed  in 
the  superior  court  a  petition  asking  that  she 
be  appointed  guardian  of  the  persons  of  the 
said  minora.  Opposition  to  this  application 
was  filed  by  Wlnnette  Squires.  The  matter 
came  on  for  hearing  on  the  24th  day  of 
February,  1908,  at  which  time  the  petitioner 
amended  her  petition  by  Inserting  an  allega- 
tion that  "Wlnnette  Squires,  the  mother  of 
the  said  minors,  is  incompetent,  and  not  a 
fit  and  proper  person  to  act  as  tlteir.  guar- 
dian." This  allegation  was  denied  by  Mrs. 
Squires,  end  thereupon,  evidence  having 
been  introduced,  the  court  made-  findings  to 
the  effect,  among  other  things,  that  the 
mother  was  competent  and  a  fit  and  prop- 
er person  to  act  as  guardian  of  the  children, 
and  entered  a  judgment  diat  the  amended 
petition  of  Leutie  0.  Snowball  be  denied. 
The  proceedings  npon  this  former  applica- 
tion having  been  ottered  In  evidence  and 
shown  to  the  court  upon  the  hearing  of  the 
petitions  in  this  proceeding,  the-  court,  upon 
the  objection  of  the  respondent,  excluded 
certain  testimony  offered  by  the  petltlonter 
tor  tbe  purpose  .of  ahowing  unfitness  on  the 


part  of  the  mother.  If  this  ruling  had  gone 
so  far  as  to  preclude  the  petitioner  from 
showing,  by  any  character  of  testimony,  the 
alleged  unfitness  of  Mrs.  Squires,  it  would 
undoubtedly  have  been  erroneous.  The  doc- 
trine of  res  adjudicata  cannot  apply  to  suc- 
cessive applications  for  guardianship  of  mi- 
nors to  the  extent  of  precluding  the  court, 
upon  the  later  application,  from  a  consid- 
eration of  such  circuniBtances  as  may  have 
occurred  since  the  rendition  of  the  prior 
order.  If  the  person  appointed  guardian 
should,  after  appointment,  develop  or  ex- 
hibit traits  of  character  indicating  an  ina- 
Ulity  to  properly  perform  the  functions  of 
guardianship,  the  changed  conditions  may, 
of  course,  be  shown  to  the  court  with  a 
view  to  invoking  its  i>ower  to  make  new 
provision  for  the  custody  or  care  of  chil- 
dren. See  Beyerle  v.  Beyerle  (Gal.)  100  Pac. 
702.  Here,  however,  the  objection  of  re- 
spondent and  the  rulings  of  the  court  were 
carefully  limited  so  as  to  preserve  the  right 
of  appellant  to  prove  Mrs.  Squires'  unfitness 
by  any  fact  or  clrcumstanoe  which  bad  not 
occurred  or  existed  prior  to  tlie  hearing  of 
Febrnary,  1008.  Her  fitness  to  act  as  guard- 
ian at  the  time  of  that  hearing  had  there 
been  made  an  issue.  That  issue  had  been 
found  in  her  favor,  and  the  court  had  upon 
such  finding  denied  the  application  of  Miss 
Snowball  for  letters  of  guardianship.  This 
was  an  adjudication  of  the  rights  of  the 
parties  (Ex  parte  MUler,  100  Gal.  648,  42 
Pac.  428)  at  the  time  of  the  proceeding. 
That  the  order  took  the  form  of  a  denial  of 
relief  to  petitioner  made  it  none  the  less  a 
determination,  upcm  the  merits,  of  her  claim, 
and  an  adjiidicatlon,  binding  in  every  subse- 
quent litigation  between  the  same  parties, 
as  to  every  fact  necessarily  found  as  the 
basis  of  the  order.  Esitate  of  Harrington, 
147  Cal.  124,  81  Pae.  646,  100  Am.  St  Rep. 
118.  The  order  of  February,  1008,  denying 
appellant's  petition,  conclusively  determined, 
therefore,  as  between  the  parties,  the  fitness 
and  competency  of  the  mother  at  that  time. 
To  boiA  otherwise  would  mean  that  a  party 
defeated  in  an  effort  to  establish  a  superior 
Hght  to  be  appointed  guardian  of  minors 
could,  notwithstanding  the  adverse  finding 
of  the  court  on  material  Issues,  present  the 
same  Issues  and  retry  them  In  any  number 
of  siil»sequent  proceedings.  It  may  be  that, 
where  It  Is  claimed  that  the  circumstances 
have  changed  since  the  making  of  the  first 
order,  evidence  of  facts  antedating  that  or- 
der may  be  admissible,  in  connection  with 
later  occurrences,  as  a  basis  for  the  conten- 
tion that  all  of  the  facts,  taken  together, 
show  unfitness.  But  no  such  question  was 
presented  here.  The  appellant  offered  to 
show  on  the  issue  of  unfitness  only  matters 
which  had  taken  place  before  the  earlier 
bearing,  and,  in  effect,  to  relltigate  in  this 
proceeding,  the  very  Issue  which  had  already 
been  decided  against  hec 
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The  first  application  was  for  guardian- 
ship of  the  persons  only,  the  second  for 
guardianship  o-f  persons  and  estates.  The 
court  permitted  the  appellant  to  offer  any 
testimony  she  bad  on  the  new  issue  pre- 
sented; 1.  e.,  the  fitness  of  respondent  to 
act  as  guardian  of  the  estates  of  the  mi- 
nors. 

The  appellant  made  an  offer  to  prove  cer- 
tain facts  which,  as  she  claimed,  tended  to 
show  that  the  respondent  had  abandoned 
the  children,  and  had  thereby  forfeited  her 
right  to  guardianship.  Uiv.  Code,  i  246, 
Bubd.  4.  All  of  said  facts  occurred  prior 
to  the  guardianship  proceedings  of  February, 
1908.  An  objection  to  the  offer  was  sustain- 
ed. Regardless  of  whether  the  appellant 
was  precluded  by  the  judgm^it  in  the 
earlier  proceeding  from  showing  matters 
which  might  have  been  there  litigated  (Ruck- 
er  ▼.  Langford,  188  Gal.  611,  71  Pac.  1123), 
we  are  satisfied  that  the  appellant  was  not 
injured  by  the  ruling  for  the  reason  that  the 
facts  alleged  were  not  sufficient  to  show 
an  abandonment.  In  order  to  constitute 
abandonment,  "there  must  be  an  actual  de- 
sertion, accompanied  with  an  intention  to 
entirely  sever,  so  far  as  it  is  possible  to 
do  so,  the  parental  relation  and  throw  off  all 
obligations  growing  out  of  the  same."  Oay 
V.  State,  105  Ga.  590,  31  S.  E.  569,  70  Am. 
St.  Rep.  68;  Shannon  v.  People,  5  Mich.  71. 
There  must  be  more  than  a  mere  temporary 
absence  or  neglect  of  parental  duty.  State 
V.  Davis,  70  Mo.  467.  There  was  nothing  in 
the  offer  here  made  which  would  Justify 
the  Inference  that  the  respondent  ever  in- 
tended to  bring  about  a  final  separation  from 
her  children.  At  most,  there  was  an  offer 
to  prove  temporary  absences,  accompanied 
by  statements,  which  do  not  in  any  way 
evidence  an  Intent  to  surrender  parental 
rights.  While  respondent  was  away  from 
her  children  they  were  in  the  care  of  a  Mrs. 
Chambers.  In  the  absence  of  proof  of  the 
circumstances  under  which  the  children 
were  placed  with  Mrs.  Chambers,  the  fact 
that  the  respondent  allowed  them  to  remain 
with  her  is  not  enough  to  establlsOi  an  in- 
tent to  throw  off  the  obligations  of  a  mother. 

The  court  properly  declined  to  consider 
the  will  of  Milton  S.  Snowball,  whereby  be 
undertook  to  appoint  the  appellant  as  guard- 
ian of  his  children.  Unsupported,  as  It  was, 
by  the  written  consent  of  the  mother  of  the 
children,  the  attempted  appointment  was 
void.  Civ.  Code,  S  241;  In  the  Matter  of 
Baker,  153  Cal.  537,  96  Pac.  12.  In  view  of 
what  we  have  said  regarding  the  offer  to 
prove  abandonment,  we  need  not  discuss  the 
appellant's  position  regarding  the  effect 
of  abandonment  by  the  mother  on  her  right 
to  control  a  testamentary  appointment  by 
the  father. 

The  point  that  the  evidence  is  Insufficient 
to  sustain  the  finding  of  fitness  on  the  part 


of  the  respondeht  Is  without  merit.    There 

was  testimony  which  fully  authorized  the 
conclusion  reached.  The  mother  bad  the 
primary  right  to  be  appointed  (Code  Civ. 
Proc.  i  1751)  and,  in  the  absence  of  proof 
compelling  a  finding  that  she  was  not  fit 
to  act  aa  guardian,  this  right  was  properly 
recognlzed.  In  re  Campbell's  Estate,  130 
Cal.  381,  62  Pac.  613 ;  Guardianship  of  Salt- 
er, 142  GaL  412,  76  Pac.  51. 

There  was  no  substantial  error  in  admit- 
ting or  rejecting  evidence. 

The  order  appealed  from  is  affirmed. 

We  concur:  SHAW.  J.;  ANGEIAjOT- 
TI,  J. 


In  re  SNOWBALL'S  ESTATE.    (Sac.  1.707.) 

(Sapieme  Court  of  California.     Aug.  30,  1909. 
Supplemental  Opinion  Sept.  27,  1909.     Re- 
hearing Denied  Sept.  29,  1909.) 

1.  Appeal  and  Ebbob  ({  150*)— Right  to 
Appeal— Interest— Individual  ob  Repbe- 

SENTATIVE  CaPACITT.  •' 

Where  testator  bequeathed  all  of  his  estate 
to  his  executrix  in  trust  for  minor  children,  the 
trust  to  terminate  at  majority,  the  executrix 
in  her  individual  capacity  had  no  sufficient  in- 
terest to  entitle  her  to  appeal  from  an  order 
making  a  family  allowance  to  their  guardian  for 
their  support,  but  she  was  entitled  to  appeal  in 
her  representative  capacity  because  of  her  duty 
to  protect  the  estate  from  depletion  by  an  ex- 
travagant family  allowance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §  941;   Dec.  Dig.  |  150.*] 

2.  Infants  (|  78*)— Guabdiah  A»  Litxk— 
"Peoceeding"— "Case." 

An  application  for  a  family  allowance  for 
infant  beneSciaries  of  an  estate  is  a  "proceed- 
ing" and  a  "case"  within  Oode  Civ.  Proc.  4 
372.  providing  that  a  guardian  ad  litem  may  be 
appointed  in  any  case  where  it  is  deemed  by  the 
court  in  which  the  action  or  proceeding  is  prose- 
cuted, or  by  a  judge  thereof,  expedient  to  repre- 
sent the  infant  in  the  action  or  proceeding. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dee. 
Dig.  i  78.* 

For  other  definitions,  see  Words  and  Phrases, 
vol,  e,  pp.  5631-5C38;    vol.  1,  pp.  985-091.] 

3.  Infants  (S  78*)  —  Pboceedinq  —  Applica- 
tion FOB  Family  Allowance— Guabdian 
Ad  Litem. 

An  application  for  a  family  allowance  for 
infant  beneficiaries  of  an  estate  may  be  prose- 
cuted ifithont  the  appointment  of  a  guardian 
ad  litem  for  the  infants. 

["Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  {  78.*] 

4.  EXKOUTOBB  AKD  AdMINIBTBATOBS  (§  194*)— 

Familt  Allowance. 

A  family  allowance  to  infant  beneficiaries 
of  an  estate  may  be  made  before  exempt  prop- 
erty and  homestead  have  been  set  apart  for 
the  use  of  the  family. 

•  [Ed.   Note. — For   other   cases,   see   Rzecutois 
and  Administrators,  Dec.  Dig.  i  194.*] 

5.  Witnesses  (J  268*)— Cboss-Examinahon. 

Where,  on  an  application  for  a  family  al- 
lowance to  minor  children  from  their  father's 
estate,  the  mother  testified  that  the  children 
were  m  her  custody,  and  that  $20  a  month  for 
each  child  would  be  a  reasonable  sum  for  their 
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lapport,  qnestions  as  to  whcitlter  the  chlMren 
went  to  Bchool  before  they  were  in  her  emtoilTt 
how  moch  her  present  husband  earned,  and 
whether  he  had  not  beea  incapacitated  from 
earning  anything,  was  nnable  to  snpport  the 
family,  and  whether  he  had  consented  that  the 
children  be  received  in  his  family,  etc.,  were  not 
proper  croea-examination. 

[Ed.  Note.— For  other  cases,  s«e  Whinsses, 
Cent  Dig.  |g  931-948;  Dec.  Dig.  i  26&*]  . 
8.  EXBOtnOBB  AND  Aduisistbatobs  (f  IM*)— 

Fahilt  Aixowarce. 

Since  a  family  allowance  for  minor  chil- 
dren must  be  paid  to  their  guardian,  or  for  nec- 
essaries, and  not  to  the  goardian  ad  litem,  the 
poverty  of  the  mother  having  custody  of  the 
children  is  immaterial  except  as  a  circnmstance 
justifying  an  increase  of  the  allowance. 

[Bd.  Notfe.— For  other  cases,  see  Bzecutoia  and 
AdmLtiBtTatara,  Dec.  Dig.  i  194.*} 

7.  BXECirroBS  and  Adminibthatobs  (fill*)— 

IMPBOVIDINT  APBEAI/— AI.I.OWAN0KS. 

Where  an  executrix  had  no  personal  In- 
terest in  a  proper  order  granting  a  family  al- 
lowance to  minor  children,  which  was  affirmed, 
no  allowance  shoald  be  made  to  her  or  to  her 
attorneys  out  of  the  estate  for  services  ojc  ex- 
I)enses  in  connection  with  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.   ||  44»-482;    Dec 
Dig.  I  lll.»] 
&  Costs  ({  260*)  —  Ihpbovidknt  Appeal  — 

Dauaoes. 

Where  an  executrix  without  personal  In- 
terest appealed  from  a  proper  order  giantipg  a 
family  aflowance  to  testator's  minor  children, 
which  was  subsequently  affirmed,  damages  in 
the  s«m  of  $50  would  be  awarded  in  favor  of 
the  cUldien  against  the  executrix  personally, 
to  be  paid  to  their  general  guardian,  because  of 
■ach  appeal. 

[Eid.  Note.— For  other  cases,  sm  Costs,  Dea 
Diig.  f  266.*] 

Department    1.      Appeal    from    Superior 
Court,  ^olo  County ;  £.  E.  Gaddls,  Judge. 
Judicial  settlement  of  the  estate  of  Milton 

8.  Snowball,  deceased.  From  an  xtrder  mak- 
ing family  allowance  to  two  minor  dillSren 
of  deceased,  Leutle  C.  Snowball,  Individually 
and  as  executrix,  appeals.  Affirmed  with 
damages. 

See,  also,  104  Pac  444.  T. 

R.  H.  Countryman,  for  appellant  Arthur 
C.  Hnaton  and  Harry  L.  Huston,  for  tespond- 
ent 

SHAW,  J.  Xbls  Is  an  appeal  hy  Leutle  a 
Snowball  In  her  own  behalf  and  also  in  her 
capacity  as  executrix  of  the  estate  of  Milton 
8.  Snowball,  deceased,  from  an  order  of  the 
superior  court  making  a  family  allowance  to 
the  two  minor  children  of  said  deceased. 
Ihe  order  in  question  directed  the  executrix 
to  pay  to  said  children,  or  to  the  guardian  of 
tbeir  estates,  the  sum  of  $40  per  month  for 
their  Bopport  and  maintenance  during  the  ad- 
mlnlstntlon  of  the  estate,  and  until  further 
order.  The  two  children.  Carmen  and  Al- 
danlt*  Snowball,  are,  respectively,  seven  and 
nine  years  of  age.  The  estate  Is  of  the  prob- 
able value  of  about  $12,000,  and  by  the  terms 
of  the  will  of  the  deceased  It  is  all  given  to 
the  two  cbildreD.  but  is  to  be  held  during 


tiielrutBorlty  fax  traat  fbr  41ielr  use  by  Leu< 
tie  C.  Snowball,  who  is  their  aunt  The  es- 
tate ki  not  indebted  except  to  the  amount  of 
$600. 

The  an)ellaBt,  In  her  own  behalf,  has  nO 
sufBdent  interest  in  the  matter  at  Issue  to 
entitle  her  to  maintain  an  appeal.  She  has 
no  personal  Interest  In  the  estate,  and  hence 
she  Is  not  a  party  aggrieved.  As  executrix 
she  has,  abetra'Ctly  speaking,  a  duty  to  per- 
form In  protecting  the  estate  from  depletion 
by  an  extravagant  family  allowance.  She  Is 
therefore  as  executrix  technically  a  party  ag- 
grieved, and  as  such  she  has  a  right  to  main- 
tain the  appeal.  It  is  difficult,  however,  to 
deduce  from  this  duty  a  suAcfent  motive  for 
taking  an  appeal  from  an  order  allowing  $40 
a  month  for  the  support  of  two  small  chil- 
dren oat  of  an  estate  of  $12,000,  all  of  which 
belottgB  to  them.  The  order  Was  made  on 
the  petition  of  Mrs.  Winnette  Squires,  the 
mother  of  the  children.  Before  filing  the 
petition,  she  obtained  an  order  appointing 
herself  as  guardian  ad  litem  of  the  minors 
fbr  that  purpose.  This  was  alleged  in  the 
petition  and  denied  in  th*  answer  thereto. 
Upon  the  hearing,  the  oi-der  appointing  h^r 
guardian  ad  litem  was  admitted  In  evidence 
over  the  appellant's  objection.  This  Is  as- 
Signed  as  error,  the  objection  being  that 
there  Is  no  legal  authority  fbr  appointing  a 
guardian  ad  litem  to  carry  on  such  proceed- 
ings In  behalf  of  itiinors.  The  objection  in 
Without  merit.  "A  guardian  ad  litem  may 
be  appointed  In  any  case,  where  it  Is  deemed 
by  the  court  In  Which  the  actlSb  or  proceed- 
ing Is  prosecuted,  or  by  a  judge  thereof,  ex- 
pedient to  represent  the  Infant  *  *  *  In 
the  action  or  proceeding."  Code  Civ.  Proc. 
{  372.  An  application  to  obtain  a  family  al- 
lowance is  a  "proceeding",  and  a  "case"  with- 
in the  meaning  of  this  provision.  Although 
not  necessary  to  do  so,  it  may  be  exiiedlent, 
and  it  Is  within  the  discretion  of  the  court 
to  appoint  a  guardian  ad  litem  for  that  pur- 
pose. The  objection  Is  Immaterial  for  an>' 
other  reason.  The  court  may  make  such  or- 
der of  Its  own  motion  without  a  petition 
from  any  person.  Leach  v.  Pierce,  03  Cal. 
C19,29Pac.235;  Code  ClT.  Proa  J|  1465, 1406. 
It  could  be  made  on  the  petition  of  any  per- 
son on  behalf  of  the  children.  Estate  of  Gar- 
rlty,  108  Cal.  468,  38  Pac.  628. 41  Pac.  485.  It 
was  therefore  immaterial  whether  a  guard- 
ian ad  litem  was  appointed  or  not  and  the 
proof  of  the  order  was  useless  and  harmless. 

Appellant  Indirectly  suggests  that  a  family 
allowance  cannot  be  made  until  after  the  ex- 
empt property  and  a  homestead  has  been  sot 
apart  for  the  use  of  the  family.  The  point 
Is  settled  to  the  contrary  of  this  contention. 
Estate  of  Garrlty,  supra,  108  Cal.  467,  38 
Pac.  629. 

The  mother  of  the  children  testified  In 
their  behalf  t|iat  she  was  their  mother,  that 
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they  were  at  the  time  in  her  cnstoay,  and 
that  $20  a  month  for  each  child  \rould  be  a 
reasonable  sum  for  their  support.  On  cross- 
examination  the  witness  was  asked  whether 
the  children  went  to  school  before  they  were  In 
her  custody,  how  much  per  month  her  present 
husband  earned,  whether  he  had  not  been 
for  a  year  past  Incapacitated  from  earning 
anything,  whether  he  was  able  to  support  the 
children,  whether  he  had  received  them  In 
his  family,  or  had  consented  to  her  custody 
of  them,  whether  she  had  not  been  assisted 
by  friends,  whether  she  bad  supported  the 
children  herself,  how  she  had  been  herself 
supported  for  the  past  year,  and  whether 
she  bad  not  abandoned  the  children  in  1904 
and  again  taken  them  Into  custody  In  Feb- 
ruary, 1908.  The  rulings  of  the  court  sus- 
taining objections  to  these  questions  were 
correct.  The  questions  were  not  proper 
cross-examination.  Inasmuch  as  the  money 
allowed  by  the  terms  of  the  order  appealed 
from  must  necessarily  be  paid  to  the  guard- 
Ian  of  the  children,  or  for  necessaries  for 
their  use,  and  not  to  the  guardian  ad  litem, 
the  fact  of  the  mother's  poverty,  suggested 
by  the  questions,  was  utterly  Immaterial,  at 
least  from  the  standpoint  of  one  who  appar'* 
oitly  desired  to  reduce  the  allowance.  Where 
the  mother  Is  properly  in  custody  of  the 
children,  such  poverty  might  be  taken  into 
consideration  as  a  circumstance  from  which 
the  allowance  might  be.  increased  where  the 
children  were  so  youug  as  to  require  some 
one  to  care  for  them,  as  Is  the  case  here. 

If,  as  counsel  suggests,  the  mother  has  al- 
so l)een  appointed  general  guardian  of  the 
children,  she  will  be  under  bond  and  subject 
to  the  direction  and  supervision,  of  the  court 
In  the  expenditure  of  any  moneys  she  may 
receive  oh  their  account,  and  it  must  be  pre- 
sumed that  it  will  be  used  for  the  children's 
benefit  and  not  for  her  own  personal  behoof. 
The  children  are  the  Interested  persons.  The 
appellant  was  allowed  to  make  all  proper  in- 
quiry as  to  their  necessities.  The  court  did 
not  err  in  compelling  appellant's  counsel  to 
cease  useless  inquiry  into  the  minute  details 
of  the  cost  of  clothing  previously  supplied  to 
the  children.  More  than  sufficient  latitude 
was  given  him  on  that  subject. 

We  do  not  find  any  question  In  the  record 
of  sufficient  Importance  to  hare  Justified  the 
executrix  in  going  to  the  expense  of  taking 
this  appeal.  Personally  she  had  no  right  of 
ai>i)e:i1.  No  allowance  should  be  made  to  her, 
or  to  her  attorney,  out  of  the  estate,  for  serv- 
ices or  expenses  In  connection  with  the  ap- 
peal. It  is  a  proper  case  for  the  Innwsltion 
of  damages. 

The  order  appealed  from  is  affirmed,  and 
$50  as  damages  Is  awarded  in  favor  of  the 
said  children  against  the  appellant  personal- 
ly to  be  paid  to  their  general  guardian. 

We  concur:  ANGELLOTTI,  J. ;  8TX3SS,  J. 


Suppletnental  Opinion. 

PER  CURIAM.  In  the  opinion  filed  hereto 
August  30,  1909,  it  is  said  that  Leutie  G. 
Snowball  has  no  interest  In  the  estate  snf- 
flclent  to  entitle  her.  In  her  own  right,  to 
maintain  an  appeal,  and  that  her  appeal  as 
oxecotiix  wa«  the  only  one  to  be  considered. 
Under  the  facts  as  stated  in  the  briefs  and 
apparently  conceded  by  the  appellant,  tbia 
was  correct.  Since  the  filing  of  the  opinion, 
our  attention  has  been  called  to  the  fact, 
shown  by  the  record,  that  the  will  of  the  de- 
ceased gives  her  a  contingent  remainder  in 
one-half  of  the  estate,  to  become  absolute 
only  in  the  event  that  the  two  children 
should  both  die  childless  before  reaching  the 
agp.  of  twenty-one  years.  The  point  is  of 
no  Importance  to  the  case.  [1]  Her  personal 
interest  adds  nothing  to  the  merits  of  the 
appeal  and  presents  no  additional  points  for 
consideration.  We  make  the  correction  mere* 
ly  to  avoid  any  prejudice  to  her  from  the  in- 
accurate statement,  in  the  event  of  her  con- 
tingent interest  becoming  absolute  la  the  fu- 
ture. 


In  re  MORGANSTBRN.     (Cr.  1,565.) 

(Supreme  Court  of  California.     Sept.  30,  1909.) 

Habeas  Corpus  (j  96*)— Complaint  in  Cbim- 
rwAL  Cases— Right  to  DmcBMunc  Suffi- 

CIKNCT. 

The  snflicipncy  of  the  criminal  complaint  in 
a  Justice's  court  tamy  be  dttennifaed  by  the  Su- 
preme Court  on  habeas  corpus  for  th«  discharge 
of  one  held  under  such  a  complaint. 

[Ed.  Note.— For  other  cases,  see  Habeas  Co^ 
pus,  Cenr.  Dig.  §  81 ;  Dec  Dig.  f  9e.*I 

In  B^nk.  In  the  matter  of  the  petition 
of  A.  J.  Morgaustern  for  a  writ  of  tiatteas 
corpus  on  behalf  of  Ah  Sing  for  his  discharge 
from  commitment  under  a  criminal  comr 
plaint  in  Justice's  court.    Denied. 

A.  J.  Morganstem,  i!or  petitioner. 

.PER, CURIAM.  The  petitian  for  a  writ 
of  habeas  corpus  is  denied  for  the  reason 
that  BO  far  as  we  can  see  the  complaint  in 
the  Justice's  court,  under  which  petitioner  is 
In  custody,  dearly  states  a  pribllc  offense  un- 
der the  laws  of  this  state.'  In  view  of  the' 
statement  in  the  petition  for  the  writ  to  the 
effect  that  a  dliferetiee  of  ot>itiion  exists 
among  the  courts  of  this  state  as  to  the  right 
of  a  court  on  habeas  coTpus  to  determine 
the  question  whether  a  complaint  in  a  cosrt 
of  limited  or  infi?rlor  Jurledictlen  states  facta 
sufficient  to  cotjstltHte  a  public  otrense,  it  ap- 
pears ptoper  to  say  that  the  rule  to  this  stale 
in  that  regard  Is  correctly  stated  in  Ex  parte 
Greenall,  153  Cal.  767,  770,  06  Pac  8W,  in 
whl^h  case  it  iS' plainly  pointed  out  that  the 
rule  is  different  from  the  one  applied  to 
courts  of  general  Jurisdiction,  as  in  BSx  patce 
Ruef,  150  Oal.  666,  80  Pac.  605.    An  exa«n- 
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InadoB  of  ftw  flptnltn  In  tiiB  eaac.  of  TIoUm 
Watklne.  8  Pet.  186,  7  U  m.  960,  dted  to 
the  Greeaall  Caae,  wlU  diadose  gionnda  for 
thlK  diatlactlan.  . 


(1S6  Cal.  3S0} 

LOMPOC  VALLEX  BAKK  ▼.  STEPHENSON 

et  al.    (L.  A.  2.390.) 
(Supreme  Court  of  California.    Oct  1,  1909.) 

1.  QnABARTr  (i  16*)— COHSIOEBATIOir. 

'  A  loan  of  money  is  a  Taluable  and  ade- 
quate consideration  for  a  guaranty  of  payment 
mad*  at  tbe  name  time. 

[Bd.  Note.— For  other  caaea,  ■eoOoamity, 
Cent.  Dig.  |  15;   Dec  Dig.  I  16.*] 

SL  BviDENOK  (f  444*)— Paxoi.  EtriDwaoK  Ar- 
ncTiHa  WBiTiNaB--GuABANTy  OF  Patvsnt, 
Parol  evidence,  that  a  guaranty  of  payment 
was  executed  in  consideration  that  tbe  cn^itor 
wonid  protect  gnatantora  by  talcing  a  fint  mor^ 
gage  on  peraooaJty  of  the  principal  debtor  of 
greater  value  than  the  amount  of  the  indebted- 
ness, which  it  failed  to  de,  was  properly  ex- 
duded,  since  it  was  an-  offer  t«'  prove,  not  a 
failure  of  cooaideration,  but  a  eoDtaMpoRmcoas 
oral  agreement  converting  guarantor*  absolute 
agreement  in  writing  into  a  merely  contingent 
•greement 

{n.  Note.— For  6ther  ease*,  sfee  -  BvidMtee, 
Cent.  Dig.  8  2049;   Dw^  Dig.  i  d44.«] 

«.  Btidexcb  (fS  887,  48^>-Puu>t  Bra«im 
,  AiTBcriNe  WBinnas— WAni  ok  Faii.ubb  ov 

I    CONSIDESATION. 

Want  or  failure  of  consideration  may  be 
Moved  in  a  proper  oaae,  but,  in  the  abeenc*  of 
mod  or  mbtuo,  parol  avidaBee  caaaot  ba 
permitted  to  vary  a  written  contract. 

(Ed.  Note.— For  other  cases,  see  Evidence. 
C^nt  Dig.  if  1756.  1986,  2030;  D«c  Dig.  |i 
M7,  48S.*1 

In  Bank.  Appeal  from  Superior.  Court, 
Santa  Barbara  County ;  S-  E.  Crow.  Judge. 

Action  by  tbe  Lompoc  Valley  Bank  against 
H.  S.  Stephenson  and  another.  Judgipent  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

DeniB&'IiO«wentbal,forRppella]ita.  Vfm.OL 
Griffith,  for  respondent 

BBAXTY,  a  J.  Jttne '  10, 18001  tte  plain* 
till  loaned  to.  one  HoMoBf  the  full  aini  of 
$2;80O,  for  which  h*  axeested  Urn  promlsMt; 
not*  parable  September -1,  ifiQBw  AttbeBame 
tloMB  and  pla«e-that  the  IMU  tMB  nude^  and 
before  Uie  deUrer;  of  .tJi*  note  to  'plaintiff, 
the  defendants  algoed  <tb»  fallowing  guananty 
indorsed  thereon :  "The  payment  of  tbe :  with- 
in note  and  interest  Isbereby.  guaranteed. 
Dated  June  10th.  1905."  Part  ouiy  of  the 
loan  bits  heiBn  repaid,  and  this  is  an  action 
In  the  anool  form  agatnat  the  guarantors  to 
recover  the  unpaid  balanoe.  Ux  detjense  of 
the  action  the  defendants  pleaded  a  fallwe 
of  considaratlmi.  The  substanoe  of  their. ptea 
was  that  their  co^itract  of  guaranty  was  exe- 
cuted upon  the  express  consideration,  thiat  the 
plaintiff  would  indemalfy  them,  «r  protect 
them  from  any  liability  upon  ti^eir  .c^ranty 
by  taking  a  first  mortgage  on  personal  proper- 
ty of  Hobson  of  greater  Taluethan-tlie.amount 


of'  his  note,  vhlch  ther  fkfled  to  d«.  At  tta« 
trial  the  superior  court  excluded  the  erldenoe 
in  support  of  this  plea  and  rendered  Jndg* 
ment  in  favor  of  the  plaintiff.  Defendants, 
appealing  from  the  Judgment,  contend  that 
this  ruling  was  erroneous.  We  do  not  think 
so.  The  loan,  of  the  money  was  a  valuable 
and  adequate  consideration  for  the  guaranty 
of  repayment,  and  what  defendatlts  offered 
to  prove  by  parol  was  not  a  failure  of  con- 
sideration, but  a  cotemporaneous  oral  agree- 
ment which  would  convert  their  absolute 
agreement  in  writing  into  a  merely  contin- 
gent agreement  This  cannot  be  done.  Want 
of  consideration  or  failure  of  consideration 
may  be  proved  in  a  proper  case,  but,  in  the 
absence  of  fraud  or  mistake,  parol  evidence 
cannot  be  permitted  to  vary  the  terms  of  ■ 
written  contract 
Hie  Judgment  Is  affirmed. 

We  concor:    ANOBLLOTTI,  7.;    SHAW, 
7.:  LORIOAN,  X:  MELVIN,  J.;   BLOSS,  J. 


(IM  Cal.  SBt) 
LAND  et  aL  T.  JOHNSTON.    (Sac;  1,063.) 
(Supreme  Court  of  CJulifomia.    Sept  1,  1808.) 

1.  Appkal  akd  iEsbob  (H  353,  354*)— TiiOl 
Foa  Appeal  —  Enlaboeuent  by  Stipula- 

TIOR    OB    ObDEB. 

The  time  within  whieh  a  notice  of  appeal 
may  be  filed  is  fixed  by  law.  and  cannot  bo 
enlarged  by  stipulation  of  tbe  parties,  or  order 
of  the  court. 

(Ed;  Note.— For  other  eases,  eee  Appeal  and 
Droi.  Cent  Dig.  f|  1820-1^;  Dec.  Dig.  H 
383,  864.*] 

Z  Appeai.  ahd  Evo*  (I  807*)  —  Bktisw  •» 
Scope. 

There  being  no  appeal  from  the  Judgment, 
bnt  only  from  an  order  deaying  a  new  trial,  the 
tnfiKiency  of  the  pleadlaga  br  of  the  findings 
to  support  the  Judgment  cannot  be  considerM. 
[Ed.  Note.,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3478;  Dec.  Dig.  I  867.*1 

3.  Waters  and  Wateb  Cqdbbes  (I  151*)— 
Right  to  Use  Wateb— "ABANnoNMENT.** 

The  met«  temporary  nbmise  of  water 'dur- 
ing one  year  sohaequeat  to  its  appropriation, 
without  Intent  to  abandon  the  appropriator's 
right.  Is  insumdent  to  establish  an  "abandon- 
ment* 

'  [Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conrses,  Cent  Dig.  f  1(>5 ;    Dec.  Dig.  | 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  4-13;   vol.  8,  p.  7639.]. 

4.  Tbial  (i  377*)— BEOFSNis.a  Cask— Disout 

WON    OP   COUBT.  . 

It  cannot  be  held  that  the  trial  court  com- 
mitted an  abase  of  discretion  In  allowing  plain* 
tiffs  to  reopen  their  case  and  introduce  further 
evidence,  after  the  case  had  been  submitted  and 
before  any  decision  rendered;  it  not  being  sug- 
gested' t^t  defendant  was  deprived  o<  any  op* 
portuaity  to  reply  to  tbe  additional  evidence. 

[Ed.  Note.— For  other  cases,  see  Tdal,  Cent 
Dig.  I  889;    Dec  Dig.  I  877.^ 

I  Department    1.      Appeal    from    Superior 

Court  Placer,  County;  Frank  T.  Nllon,  Judge. 

Action,  by    William    Land    and    anotbear 


^or  otber  cues  Ma  ssiin*  topte  ana  seetldn  NUMBER  In  Dec:  *  AnL  Dig*.  1M7  to  date,  ft  Beportar  Indexes 


104  P.— 28 


Digitized  by 


Google 


<M 


lOi-PAClPlC  ttXPOBXEtL 


<C!aL 


agalbst  Alice  K.  Jolxatlton.  Judgment  for 
plaintiffs.  From  an  order  denying  a  new 
trial,  defendant  appeals. '  A£Brmed. 

Tuttle  &  Tuttle,  for  appellant  Tabor  & 
Tabor,  for  respondents. 

ANGELLOTTI,  J.  Tbls  Is  an  appeal 
from  an  order  denying  defendant's  motlo^ 
for  a  new  trial  In  an  action  brought  by  plaln- 
titts  to  obtain  a  decree  adjudging  that  plain- 
tiffs are  the  owners  of  certain  waters  run- 
ning In  the  north  or  east  branch  of  a  raylne 
In  Placer  county. known  as  "Mormon  Eavlne," 
to  the  extent  of  25  Inches,  miners'  measure, 
and  restraining  defendant  from  Interfering 
with,  diverting,  or  using  any  of  said  waters 
In  such  a  way  as  to  prevent  the  flow  (tf  such 
quantity  of  water  to  the  heads  of  plaintiffs' 
ditches.  The  Judgment  was  In  favor  of  plain- 
tiffs, and  restrained  defendant  to  the  extent 
asked  in  the  complaint. 

There  Is  some  question  whether  we  have 
Jurisdiction  of  this  appeal.  The  order  deny- 
ing defendant's  motion,  for  a  new  trial  was  a 
written  order  signed  by  the  Judge,  and  this, 
the  record  showp,  was  filed  with  the  <derk  of 
the  superior  court  on  June  1,  1907.  The  ap- 
peal was  not  taken  until  June  1,  1908.  Re- 
liance was  apparently  placed  upon  a  stipula- 
tion of  the  parties  that  the  defendant  should 
have  flre  thiys  after  notice  of  the  entry  of 
the  order  denying  the  motion  for  a  new  trial 
within  which  to  serve  and  file  a  notice  of  ap- 
peal from  such  order.  Soch  notice  was  not 
given  until  May  27,  !t908,  and  the  appeal  was 
taken  within  five  days  thereafter.  But  the 
time  within  ^hlcb  a  notice  of  appeal  may  be 
filed  Is  fixed  by  law,  and  cannot  be  enlarged 
by  stipulation  of  the  parties  or  order  of 
court  Statutes  limiting  the  time  of  appeal 
are  Jurisdictional  and  mandatory.  See  Wil- 
liams V.  Long,  130  Cal.  58,  62  Pac.  264,  80 
Am.  St  Sep.  68.  The  time  within  which  a 
notice  of  appeal  may  be  given  Is  expressly  ex- 
cepted by  section  1054,  Code  of  CIvU  Proce- 
dure, from  the  cases  In  which  the  time  allow- 
ed by  the  Code  may  be  extended.  If  It  were 
not  for  the  act  providing  a  new  and  alterna- 
tive method  of  appeal,  approved  March  20, 
1907  (St  1007,  PL  753,  a  410).  which  went  In- 
to effect  a  few  days  before  the  order  denying 
a  new  trial  was  filed,  we  do  not  see  why 
subdivision  ?  of  section  939,  Code  of  Civil 
Procedure,  providing  that  an  appeal  from 
various  q)ecifled  orders.  Including  an  order 
denying  a  motion  for  a  new  trial,  must  be 
taken  within  60  days  after  the  order  "Is  made 
and  entered  In  the  minutes'  of  the  court  or 
filed  with  the  clerk"  would  not  preclude  con- 
sideration by  ns  of  the  appeal.  The  act  of 
1907  referred  to  above,  however,  provides 
that  the  notice  of  appeal  may  be  filed  at  any 
time  after  the  rendition  of  the  order,  but 
must  l>e  filed  within  60  days  aft^r  notice  of 
the  entry  thereof;  provided,  "that  If  no  no- 
tice •  •  •  be  given  the  notice  must  neVr 
ertheless,  be  filed,  under  any  circumstances, 


not  later  Uian  six  montlw  ntbet  the  entry  of 
the  Judgment,  order  or  decree."  The  record 
does  not  affirmatively  show  the  date  of  entry 
of  the  order,  but  only  the  date  of  filing.  N* 
point  Is  made  by  -resptHidents  In  regard  to 
this  matter;  they  apparently  being  desirous 
Of  abiding  by  the  terms  of  the  stipulation  giv- 
en by  them.  We  think  that  In  view  of  tbfe 
condition  of  the  record,  we  are  warranted  In 
assuming  thttt  the  order  was  not  entered  on 
the  minutes  of  the  court  more  than  five  days 
prior  to  the  filing  of  the  notice  of  appeaL 

There  being  no  appeal  from  the  Judgment 
but  only  aa  appeal  from  the  order  denying  a 
motion  for  a  new-  trial,  no  question  of  the 
sufficiency  of  the  pleadings,  or  of  the  findings 
to  support  the  Judgment,  can  be  considered  by 
us,  It  is  urged  that  certain  findings  of  fa<^ 
are  unsnpported  by  the  evidence.  The  plain- 
tiffs' claim  In  this  action  Is  based  on  the  al- 
leged facta  that  plaintiffs'  predecessor  ap- 
propriated this  water  In  the  year  1857  for 
raining  and  agricultural  purposes,  that  plain- 
tiffs and  their  predecpssors  in  title  have  con- 
tinuously used  the  same  for  such  purposes 
from  th?t  time  down  to  the  present  that  at 
the  time  Of  such  appropriation  the  land  now 
«wned  by  detendant,  and  for  Which,  as  ^  it- 
Parian  own«-,  she  claims  the  right  to  ose 
the  water,  was  unoccupied  public  land  of  the 
United  States,  not  claimed  by  any  person^ 
aAd  that  it  BO  continued  until  May  6,  186S, 
when  the  right  of  the  Central  Pacific  Rail- 
road Company  under  the  act  of  July  2,  ISflS^ 
attached.  Their  theory  Is  that  the  railroad 
company,  defendant's  predecessor  In  title, 
thus  subsequently  acquiring  this  land  from 
the  United  States,  took  It,  under  the  express 
terms  of  the'grant  subject  to  their  appropri- 
ation so  far  'as  'any  riparian  rights  are  con- 
cerned. Broder  V.  tfatoma  Water  Co.,  101 
U.  S.  274;  26  L.  Bd.  790 ;  8.  Ynba  Water  Co. 
V.  Rosa,  80  Cal.  333,  22  Pac  222;  Hlmes  ▼. 
Johnson,  61  Cal.  259;  Ramelli  v.  Irish,  96 
Cal.  214,  >31  Bac.'41:  The  trial  court  found 
that  the  appropriation  was  made  by  plains 
tiffs'  predecessor,  one  Boles,  In  the  year  18S7, 
as  alleged,'' and  It  is  not  claimed  In  appel- 
lant's brief  tiiot  this  fln«u%  Is  not  mfflclantly 
sustained  by  the  erldence.  Nor  is  there  any 
claim  In^  the  brief  that  the  evidence  was  in- 
sufficient to  sustain  a  cbnclnston  that  both 
the  land  of  defendant  and  the  place  immedi- 
ately below  the  same  where  Boles'  diversion 
of  the  water  was  made  were  then  and  for 
several  yean  thereafter  unoccupied  pnblie 
lands  of  tke  ttnitM  States,  unclaimed  by  ant 
oae. 

There  was  an'  issne  on  the  question  whetliA 
er  plaintiffs  and  their  predecessors  had  con- 
tinued'to-  use  the  waters  from  1867  to  the 
presMit  ii*  had' abandoned  their  rights  under 
the  appropriation,  and  the  findings  of  the 
trial  court  in  fSVor  of  plaintiffs  on  this  que»- 
tion  are  attacked  as  not  being  sufficiently 
supported  bs,,  the  evidence.  We  are  satisfied 
that  the  most  that  can  be  sal^JL.  for  defendant 
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BubBtanUally  confllctkng.  Mew  temporary 
nonuse  by  BolCB  .of  tite  water  daring  one 
year,  soiue  time  Bubaequent  to  tbe  approprla-- 
tlon,  witboot  any  intent  to  abandon  IU&  light, 
which  is  the  most  that  can  -  reasonably  be 
claimed  to  be  shown  by  evidence  wlthoot  con- 
flict, would  not  be  sofielent  to  estahUsh  an 
abandonment  of  the  acquired  right  See 
Smith  y.  Hawkins,  HO  CaL  122,.  126,  42  Pafi. 
46a 

It  Is  urged  that  the  erldence  shows  that 
Bolea  on  January  8,  1874,  conreyed  all  his 
rights  in  this  water  to  I^man  Cracy  and 
others,  with  wliom  plaintiffs  'have  not  coh- 
neeted  thems^ves  In  title ;  but  as  laeqnetlon 
of  the  Instrument  o£  conTeyaace  shows  that 
Boles  resalrred  each  on  Interest  :ha  the  water 
and  water  rle^ts  for  Irrigation  purposes  as 
entitles  him  and  his  sKccessore  lu'lntesest 
to  the  nee  of  all  thereof  ea^cept  such-  as  may 
he  needed  aitd  isled  by  Onlvy  and  othoa  for 
mining  purposes.  Any  ose>for  mining  pur- 
poses of  this  water  appears-  to  have  been 
abandoned  long  ago. 

There  was  no  error  in  the  admlsston  of  evi- 
dence glTen  by  BMes  -as  to  the  ^act  of  bis 
use  of  the  water  after  1865,  or  as  to  an  ar- 
rangement made  by  him  with  Mr.  Kelley  In 
1863,  by  Which  he  authorised  "Kelley  to  use 
some  of  flie  water.  The  evidence  was  ma- 
terial and  relevant  upon  the  issues  of  Aban- 
donment end  nonnse.  It  cannot  be  held  that 
the  trial  coart  committed  an  abuse  of  discre- 
tion in  ellowlng  plaintiffs  to  reopen  their  case 
and  Itatroduce  further  evidence,  after  the  case 
had  been  subinitted  and  before  any  decision 
bad  been  rendered.  It  l8  not  suggeBted  that 
defendant  waS  deprived  of  any  opportmilty  to 
reply  to  the  additional  evidence. 

No  prejudicial  error  W'as  committed  fn  the 
matter  of  evidence  relative  to  the  question 
presented  by  the  pleadings  whether  the  land 
now  owned  by  defendant  and  the  land  where 
iBoles*  appropriation  was  made  constituted,  at 
the  time  of  such  appropriation,  puWlc  land 
of  the  United  States,  unoccupied  and  un- 
claimed. 

We  find  In  the  brief  of  appellant  no  suffi- 
cient reason  urged  for  a  reversal  of  the  order. 

The  order  denying  a  new  trial  is  affirmed. 

We  coBcur:    SHAW,  J. ;  SLOSS,  J. 


HARPER  V.  GOLDSCHmDT.  (I*  A.  2,298.) 
(Supreme  Court  of  California.  Aug.  31,  1909.) 
1.  CbNTBAora  (I  10*)— MoTUAUTT  — Nboes- 

SITT. 

To  be  obligatory'  oh  either  party,  a  con- 
tract mast  be  mntual  and  reciprocal  in  its  ot>> 
ligatiMiB. 

tEd.  Notek— For  other  eases,   set  Ooatilicts, 
Cent.  Die  I  21;    Bece.  Dig.  I  10.*J 


SITES., 

As  an  essential  of  every  contract,  there 
must  be  an  agreement  and  meeting  of  minds. 

fBd.   Note.— For   other  cases,   see  Contracts, 
dent.  Dig.  J  61 ;    Dec.  Dig.  I  15.*] 
8.  FBAims,  Statdte  oj-  (1 116*)— Eeai,  Pbof- 

1SBTJ-— "PaBTT   to  BB  G&ABeBD." 

civ.  Code,  8  1001,  provides  that  an  estate  in 
real  ■  property,  other  than  an  estate  at  will  or 
for  a  term  of  years  not  exceeding  one  year,  can 
be  tmnaferred  only  by  operation  of  law,  or 
b^  a  written  instrument  sabscrlbed  by  the  party 
disposing  of  the  same  or  his  agent.  Code  Civ. 
Proc.  {  1971,  provides  that  no  snch  estate  can 
be'  created,'  granted,  etc.,  otherwise  than  by 
operation,  of  law  or  a  written  instrument  sub- 
scribed  by  the  party  creating,  granting,  etc-  the 
same  or  by  his  agent.  Code  Civ.  Proc.  S  1973, 
and  Civ.  Code,  jf  1624,  1741,  in  efifect  declare 
that  contracts  for  Uie  sale  of  real  property  are 
invaUd,  unless  they  or  smne  memonuidam  thew 
of  be  in  writing  and  subscribed  by  the  party 
to  be  charged  or  by  his  agent.  Held,  that  the 
words  "party  to  he  charged"  do '  not  mean  tlie 
vendor  or  the  vendee,  bat  the  person  charged 
in  court  with  performance, of  the  ohUgatioe. 

[Qd.  Note.— For  o^er  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  i  242 ;   Dec.  Dig.  i  115.* 

For  other  definitions,  gee  Words  and  Phrases, 
vol.  7,  p.  6513.J 

4.  Frauds,  Statute  o(r  (|  115*)— Rbai.  Pbop- 

£RT7 

Under  Code  Civ.  Ptoc;  |  1S73,  and  Civ. 

Code,  88  1624,  1741,  declaring  in  eS^ect  that 
contracts  for  the  sale  of  land  are  invalid  unless 
they  or  some  memorandnm  thereof  are  signed 
by  the  party  to  he  charged,  in  order  to  charge 
a  vendee,  his  signature  to^  the  contract  is  ab- 
solutely essential,  -save  where  his  conduct  has 
amounted  to  such  performance,  or  part  perform- 
ance, as  to  obviate  tbe  necessity  of  his  signature. 
[Ed.  Note.— For  other  cases,  see  Frands,  Stat'' 
nte  of ,  Ocnt.  Dig.  i  2^;  Dec.  Dig.  f  115.*] 

5.  FbauM.  STATun  or  (I  129*)— Past  Pxb- 

JTOBMANOB. 

Under  such  sections,  where  a  land  contract 
is  wholly  executory,  th4  mere  payment  of  a  small 
amount  by  the  vendee,  and  the  acceptance  by 
him  of  a  receipt  therefor,  signed  by  the  vendor 
ox  his  agent  does  not  constitute  such  part  per- 
formance as  binds  (he  vendee. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  8  289;  Dec.  Dig.  8  129.*] 

6.  Frauds,  Statute  of  (8  160*)- Pi.eadinci — 
Deutjbreb. 

Where  It  appears  on-  the  face  of  the  com- 
plaint that  the  agreement  sued  on  is  within  the 
statute  of  frauds,  and  fails  to  comply  with 
tlie  requirements  thereof,  the  appropriate  mode 
of  talcing  advantage  of  the  defect  is  by  de- 
murrer. 

[Bd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {  360;    Dec.  Dig.  S  150.*] 

Department  2.  Appeal  firom  Superior 
Court,  Los  Angeles  County;  Walter  Bord- 
well.  Judge. 

Action  by  Carrie  Harper  agatnat  H.  H. 
Ooldschmldt  Judgment  for  defendant,  and 
plalfltlff  appeals.    Affirmed. 

T.  B.  Gibson  and  G.  W.  Crouch,  for  appel- 
lant Bert  F.  Mull,  and  B.  B.  Coll,  for  re- 
spondent 

HBNSHAW,,J.  This  action  was  brought 
by  plaintiff  for  tbe  epectfle  per/iwmance  of  a 
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cozttnct  for  the  sale  of  realty,  which  con- 
tract, as  pleaded  In  the  complaint,  was  etl- 
denced  by  the  following  written  memoran- 
dum or  receipt:  "Los  Angeles,  Col.,  Jan.  11, 
1907.  Received  of  H.  H.  Goldschmldt  one 
hundred  dollars,  part  payment  on  lot  num- 
bered 3,  block  —  Harper's  Magnolia  Place. 
Terms:  Total  price  five  thousand  two  hun- 
dred and  fifty  dollars;  balance  to  be  paid 
as  follows:  $1,400.00  cash  on  delivery  of 
contract,  less  $250.00  discount  as  Com.  on 
sale,  $1,250.00  in  6  months  from  date — $1,260.- 
00  12  months  from  date,  $1,250.00  18  months 
from  date  and  interest  at  seven  per  cent 
semiannually.  This  receipt  Is  issued  sub- 
ject to  the  conditions  in  the  regular  form  of 
contract  and  deed  given  for  lots  In  the  here- 
in mentioned  tract  Geo.  C.  Peckbam  &  Co. 
By  Geo.  C.  Peckham."  Plaintiff  averred  the 
tender  to  defendant  of  the  contract  men- 
tioned In  the  receipt  and  the  due  perform- 
ance of  all  of  the  terms  and  conditions  upon 
taer  imposed  by  the  contract,  with  defend- 
ant's refusal  to  accept  the  contract  and  to 
pay  the  moneys  due  thereunder.  A  general 
demurrer  to  this  complaint  was  Interposed 
and  sustained.  From  the  Judgment  which 
followed  plaintiff  appeals. 

The  principal  question  presented  upon  the 
appeal  is  whether,  under  the  circumstances 
here  indicated,  a  vendee  who  has  not  signed 
the  contract  of  sale,  and  who  has  done  no 
more  than  pay  $100  upon  the  purchase  price, 
accepting  a  receipt  therefor,  can  be  com- 
pelled specifically  to  perform.  Appellant  an- 
swers this  question  by  saying  that  under  our 
statute  of  frauds  and  the  sections  of  the 
Code  relating  to  specific  performance,  and 
the  decisions  of  this  court  construing  the 
statute  and  the  Code,  specific  performance 
should  be  decreed.  Bespondent  makes  an- 
swer that  under  our  statute  of  frauds,  and 
the  sections  of  the  Code  dealing  with  spe- 
cific performance  and  the  decisions  of  this 
court  expounding  the  statute  and  the  Code, 
no  action  will  lie,  and  the  defendant  Is  not 
bound.  That  such  a  contrariety  of  opinion 
Should  exist  upon  a  proposition  which  should 
be  well  settled,  not  only  excites  surprise, 
but  demands  an  exposition  of  it  resolving 
all  uncertainty. 

Upon  the  statute  of  frauds  appellant  points 
out  that  section  1091  of  the  Civil  Code  reads 
as  follows:  "An  estate  in  real  property,  oth- 
er than  an  estate  at  will,  or  for  a  term  of 
years  not  exceeding  one  year,  can  be  trans- 
ferred only  by  operation  of  law,  or  by  an 
Instrument  in  writing,  subscribed  by  th;e 
party  disposing  of  the  same,  or  bia  agent 
thereunto  duly  authorized" — that  section 
1971  of  the  Code  of  Civil  Procedure  pre- 
scribes that:  "No  estate  or  interest  in  real 
property,  other  than  for  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power 
over  or  concerning  It  or  In' any  manner  te- 
latlng  thereto,  can  be  created,  granted,  as- 
signed, surrendered  or  fleclared, .  otherwise 
than  by  operation  of  law,  or  a  conveyance 


or  other  Imrtraixtent;  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning, 
surrendering  or  dedaring  tlie  same,  or  by 
his  lawful  agent  thereunto  authorized  by 
writing."  From  the  language  of  these  sec- 
tions he  argues  that  when  In  section  1973  of 
the  Code  of  Civil  Procedure,  and  In  sections 
ie24  and  1741  of  the  Civil  Code,  It  is  de- 
clared that  contracts  within  the  statute  of 
frauds  are  invalid  unless  they,  or  some  note 
or  memorandum  of  them,  "be  in  writing  and 
subscribed  by  the  party  to  be  charged,  or  by 
his  agent"  the  "party  to  be  charged"  Is  the 
vendor  and  not  t&e  vendee.  And  It  is  said 
that  such  Is  the  construction  put  upon  the 
statute  in  this  state  by  the  caees  of  Joseph 
T.  Holt  S7  GaL  254,  Rntenberg  r.  Main,  47 
Gal.  218.  and  Scott  V.  Glenn,  98  OaL  170,  32 
Pac:  963,  Willie  In  other  states  this  construe. 
tlon  receives  siqiport  -In  Wlsoonsin  (Hubbard 
V.  MarshaU,  50  Wis.  822,  6  N.  W.  497);  in 
Nebraska  (Gardela  v.  Kloke,.8e  Nebu  493, 
54  N.  W.  884);  In  Michigan  (MuU  v.  Smith, 
132  Mich.  620,  94  N.  W.  183);  In  Montana 
(Ide  V.  Lelser,  10  Mont'  5,  24  Pac.  695,  24 
Am.  St  B^.  17);  and  In  New  York  (Boehly 
v.  Mansing,  62  MIm.  Bep.  382,  102  N.  7. 
Supp.  171). 

Upon  the  propositi<Hi  that  specific  perform- 
ance is  a  road  open  to  the  vendor  under  the 
circumstances  here  presented,  it  is  said  that 
the  yepdee  who  has  not  signed  may  prose- 
cute such  an  action  agaijist  the  vendor  who 
has  signed.  This  being  admitted,  reference 
is  made  to  section  3386  of  the  Civil  Code^ 
which  declares  that:  "Neither  party  to  an 
obligation  can  be  compelled  to  specifically 
perform  It  unless  the  other  party  thereto  baa 
performed  or  is  compellable  speclflcally  to 
perform,  everytliing  to  which  the  former 
is  entitled  under  the  same  obligation,  either 
completely  or  neajcly  so, .  together  with  full 
compensation  fpr  any  want  of  entire  per- 
formance"— and  to  such  authorities  as  Whar- 
ton on  Contracts,  where  (volume  1,  §  2)  It  la 
said,  "Ttie  parties  to  a  contract  therefore, 
must  both  be  bound,"  a,nd  the  language  of 
our  adjudications,  such  as  that  in  Doe  r. 
Culverwell,  35  OaL,  285»  where  the  well-es- 
tablished, principle  is  enunciated  that  "To 
be  obligatiory  .on  either  party, .  a  contract 
must  be  mutual  and  reciprocal  In  its  obliga- 
tions." Upon  these  principles.  It  Is  argued 
that  as  the  contract  is  admitted  to  be  en- 
forceable against  the  vendor,  and  as  it  could 
not  be  so  enforceable  without  mutuality  of 
obligation,  It  must  be  equally  enforceable 
against  ,thft.  vendee. 

The  ]Sngllsh  Statute,  of  Frauds  and  Per- 
juries of  Charles  II,  to  which  the  similar 
statutes  of  all  our  "states  owe  their  origin, 
used  the  phrape  "party  to  be  charged"  in 
precisely  the  same  nianaer  and  to  the  same 
effect  as  It  Is  now  used  In  our  sectloiiB  of 
the  .Code.'  A  glance  at  the  Bn^lsh  cases  will 
establish  that  the  "party  1»  be  charged"  did 
not  mean  the  vendor,  nor  yet  the  vendee,  but 
it  meant  the  person  charged  In  court  with 
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tbe  perfonnance  of  ihe  obUgatioa-^tbe  party 
defendant.  1  Sued.  Yondors,  c.  4,  fS,  par.  2; 
Tbornton  r.  Kempstor.  6  Taunt.  786;  Allen 
y.  Bennett,  8  Taunt  168;  Seaton  t.  Slade, 
7  Yes.  Jr.  266.  It  waa  not  the  vendor  alone 
whom  the  atatate  of  frauds  and  perjurlea 
sought  to  protect,  but  the  vendee  equally. 
For,  as  is  well  said  by  Ruffln,  C.  J.,  speaking 
for  the  Supreme  Onrt  of  North  CaioUna: 
"The  danger  seems  as  great  that  a  purchase 
at  an  exorbitant  price  may  by  perjury  be 
Imposed  on  one  who  did  not  contract  for  it 
as  that  by  some  means  a  feigned  contract  of 
•ale  should  be  established  against  the  owner 
of  the  land.  Hence  the  act  In  terms  avoids 
entirely  every  contract  of  which  the  sale  of 
land  10  the  subject,  in  respect  of  a  party — 
that  Is,  either  party — who  does  not  charge 
himself  by  his  signature  to  it,  after  It  has 
been  reduced  to  writing."  Slmms  v.  Klllian, 
34  K  C.  252. 

In  1830  the  state  of  New  York  <^anged  the 
language  of  the  English  statute,  and  -enacted 
the  following:  "A  contract  for  the  leasing 
for  a  longer  period  than  one  year,  or  for  the 
sale  of  any  real  property,  or  an  Interest 
therein,  is  void  unless  the  contract  or  some 
note  or  memorandum  thereof,  expressing  the 
consideration  In  writing,  be  subscribed  by 
the  lessor  or  grantor,  or  by  his  lawfully  au- 
thorized agent"  In  1850  the  state  of  Cal- 
ifornia passed  an  act  concerning  fraudulent 
conveyances  and  contracts  (St  ISoO,  p.  267, 
c  114,  {  8),  which  declared:  "Every  contract 
for  the  leasing  for  a  longer  period  than  one 
year,  or  for  the  sale  of  any  lands,  or  any 
interest  In  lands,  shall  be  void,  nnless  the 
contract,  or  some  note  or  memorandum  there- 
of expressing  the  consideration,  be  in  writ- 
ing, and  be  subscribed  by  the  party  by  whom 
the  lease  or  sale  Is  to  be  made."  This  was 
an  express  and  admitted  adaptation  of  the 
New  York  statute.  In  turn  a  Blmilar  statute 
was  adopted  by  the  states  of  Wisconsin,  Ne- 
braska, Michigan,  and  Montana — all  of  the 
states  upon  whose  decisions  appellant  leans 
to  support  bis  contention.  It  must  be  ap- 
parent that  the  language  of  the  courts  1q 
construing  a  statute  which  requires  only 
that  the  contract  shall  be  signed  by  the  ven- 
dor can  have  no  weight,  either  by  way  of 
reasoning,  or  authority,  In  a  case  where  a 
statute  requires  that  tbe  contract  must  be 
signed  by  the  party  to  be  charged.  Such  Is 
the  situation  touching  the  last  two  of  the 
cases  from  this  state,  relied  upon  by  appel- 
lant. Joseph  V.  Holt,  supra,  was  decided 
under,  tbe  law  expressed  In  the  Statutes  of 
1850.  Its  language  is:  "To  take  a  contract 
for  the  sale  of  land  out  of  the  statute  of 
frauds  a  mere  note  or  memorandum  in  writ- 
ing, subscribe  by  tbe  vendor: or  his  agent, 
containing  the  names  of  the  parties  and  a 
summary  statement  of  the  terms  of  the  sale, 
•  ••  Is  all  that  Is  required."  This  lan- 
guage is  strictly  true  with  reference  to  the 
statute  as  It  then  stood.  So,  in  Rntenberg 
T.  Main,  47  Cal.  213,  the  same  remark  Is  ap- 


plicable to  the  courfa  language  when  it 
states:  VThe  statute  only  requires  that  the 
memorandum  of  sale  of  Teal  property  shall 
be  signed  by  tbe  vendor,  or  bis  agent.  Act 
conc«ming  Fraudulent  Gonveyauoee,  H  8,  9." 

As  an  essential  of  every  contract  there 
must  be  an  agreement  and  meeting  of  minds. 
Thus  the  a«reemeut  must  precede  the  signa- 
ture to  the  contract,  however  speedily  tbeie- 
after  su^  signature  may  >  follow.  Before  the 
statDte  of  frauds  an  oral  agreement  could 
be  proved  against  either  party.  The  stat- 
ute of  frauds  in  no  way  lnterf»«d«  or  at- 
tempted to  interfere,  with  the  antecedent 
oral  agreement,  but  in  effect,  declared  a  rule 
of  evidence  that  such  agreement  could  not 
be  iwoved  unless  the  essentials  of  It  had 
been  reduced  to  writing  and  signed  by  flte 
party  to  be  charged.  By  tba  Englldi  sfiatnte 
the  party  to  be  charged  ms  either  of  the 
parties  against  whom  enf<»«ement  of  tbe 
<!(nttract-'was  sought  but  by  the  statute  of 
California,  until  the  reversion  to  the  BMgUiA 
statute,  whl<!h  took  place  in  1873-74,  and  by 
the  statutes  of  New  York,  'Wisconsin,  and 
the  other  states  whose  law  in  this  regard  is 
like  the  early  law  of  California,  the  statute 
of  frauds  was  satisfied  If  the  vendor  of  the 
property  alone  signed  'the  contract  niere 
was  no  such  requirement  as  to  the  vendee, 
and,  consequently,  against  him,  proof  of  its 
acceptance  could  rest'  in  parol.  Hence  the 
repeated  declarations  from  the  courts  of 
those  states — ^llke  the  dedarations  above 
quoted  from  the  early  decisions  of  this  state 
—to  the  effect  that  the  statute  Is  satisfied  if 
the  memorandum  be  signed  by  the  vendor. 
The  statute  was  satisfied,  because  all  that  it 
required  was  that  the  vendor  alone  should 
sign;  hence  the  inapplicability  of  the  deci- 
sions of  those  states  to  our  existing  law. 
Guthrie  v.  Anderson,  47  Kan.  383,  28  Fae. 
164.  But  in  all  of  the  states,  like  California 
to-day,  where  the  statute  requires  the  slgna- 
Inre  of  the  party  to  be  charged,  when  effort 
Is  made  to  charge  the  vendee,  It  is  uniformly 
held  that  tbe  signature  of  the  vendor  plaintiff 
Is  not  sufficient,  but  that  the  signature  of 
the  defendant  vendee  is  absolutely  essential, 
saving  In  the  exceptional  class  of  cases  where 
the  conduct  of  the  vendee  has  amounted  to 
such  a  performance,  or  part  performance,  of 
the  contract  as  to  relieve  the  omtract  frou 
the  necessity  of  his  signature. 

Nor  is  there  any  weight  to  the  objection  of 
\&<ik  of  mutuality  which  follows  this  Inter- 
pretation of  the  law.  Such  objection-  was 
early  made  by  Lord-  Chancellor  Bedesdale  In 
Lawrenson  v.  Butler,  1  Sch.  ft  Lef.  13.  It 
was'  considered  a  valid  objection  by  Chancel- 
lor Kent  In  Clason  v.  Bailey,  14  Johns.  (N.  Y.) 
484,  but  as  pointed  out  in  Vassault  v.  Sd- 
ward8,43  Cal.  458,  the  courts  refused  to  hold 
it  tenable.  Says  Parsons  (Parsons  on  Con- 
tracts, a  9,  10):  "The  difficulty,  therefore, 
cannot  be  that  the  contract  Is  not  mutual,  but 
that  one  of  the  parties  has  not  obtained  t)ie 
evidence  which  the  statute  requires  him  to 
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produce  to  bind  the  other."  In  Chltty  on 
Contracts  (8th  Am.  Ed.  4)  note,  It  Is  said 
that  the  reason  why  a  party  may  sue  on  a 
contract,  although  It  may  be  void  against 
him  for  want  of  his  signature  nnder  the  stat- 
ate  of  frands,  Is  that  the  signature  Is  pre- 
scribed as  "necessary  evidence  of  a  contract," 
and  not  as  an  essential  or  constitueat  part 
of  the  engagement  Itself.  In  eqnltable  the- 
ory the  requirement  of  mutuality  of  remedy 
Is  satisfied  when  the  nonslgnlng  plaintlft  en- 
ters suit,  since  by  the  rery  bringing  of  his  ac- 
tion he  binds  himself  to  abide  by  the  decree 
of  the  court  in  chancery,  and  so  empowers 
that  court  to  decree  specific  performance 
against  him.  The  commencement  of  his  ac- 
tion ie  his  offer  to  perform,  and  the  pro- 
die  situation  Is  met  and  covered  by  the 
provisions  of  section  S388  of  the  Olvll  Code, 
■wbioh  declares  that,  "A.  party  who  has  signed 
•  Written  omttract  may  be  compelled  spedf- 
loally  to  perform  it,  though  the  other  iMirty 
has  not  signed  it,  if  the  latter  has  perform- 
ed, or  ofCers  to  perform  it  on  his  part,  and 
the  case  is  otherwise  proper  for  enforcing 
«peciflc  performance;"  Bird  v.  Potter,  146  Gal. 
280,79  Pac.  970.  The  decision  of  this  court 
in  Scott  V.  Glenn,  98  Cal.  168,  32  Pac.  938, 
mint  be  construed  by  the  light  of  this  prin- 
ciple of  mutuality  of  remedy,  where  the  party 
not  signing  seeks  the  aid  of  the  court.  In 
Scott  V.  Glenn,  the  action  was  by  the  non- 
signing  vendee  to  recover  the  portion  of  the 
purchase  price  paid  by  him  on  the  vendor's 
ftkllupe  to  perform.  The  vendor,  by  cross-com- 
plaint, alleged  due  tender  of  the  deed,  and 
demand  and  refusal  of  the  paymratt  of  the 
balance  due,  and  asked  Judgment  tliat  plain- 
tiff be  compelled  to  accept  the  deed  and  pay 
the  balance  of  the  purchase  price.  It  was 
there  insisted  that  the  contract  was  void 
against  the  vendee'  plaintiff  because  not 
signed  by  him.  The  court  said  that  the  ven- 
dor was  the  party  to  be  diarged,  as  he  was 
in  the  original  action,  and  that  his  signature 
to  the  contract,  taken  In  connection  with  the 
ddlvery  thereof  to  the  vendee  and  a  partial 
payment  thereunder,  bound  both  parties. 
This  was  sufficiently  accurate,  perhaps,  for 
the  circumstances  of  the  case,  but.  In  fact, 
while  by  the  original  action  the  vendor  who 
had  signed  was  the  party  to  be  charged,  by 
the  croBs-oomplalnt  the  vendee,  who  had  not 
signed,  was  the  party  to  be  charged;  and, 
since  the  vendee  had  sought  the  aid  of  the 
court  for  a  recovery  growing  out  of  this 
contract,  he  made  the  remedy  mutual,  and 
bound  himself  by  his  action  to  abide  the 
judgment  of  equity  upon  the  whole  matter. 
Bat  where,  as  In  this  case,  the  contract  Is 
wholly  executory,  and  the  evidence  of  it 
amounts  to  nothing  more  than  a  leceipt  sign- 


ed by  the  vendor,  and  the  alleged  part  per- 
formance is  nothing  more  than  the  payment 
of  a  small  amount  of  money  by  the  nonslgn- 
lng vendee,  and  the  acceptance  of  a  receipt 
therefor,  no  case  can  be  found  which  holds 
such  to  be  sufficient  part  performance  to  re- 
lieve from  the  statute  «f  frauds.  In  precise 
point  uiK>n  this  matter  Is  Outhrle  v.  Ander- 
son, 47  Kan.  383,  28  Pac.  164.  The  statute 
of  Kansas,  In  which  state  the  case  arose,  is 
identical  with  our  own.  The  neceerity  of  the 
signature  of  the  party  to  be  charged  was 
pointed  out,  together  with  the  Inapplicability 
of  the  decisions  of  states  such  as  New  York 
and  Wisconsin,  whose  laws  differ  from  our 
own.  It  was  shown  that  the  statute  is  satis- 
fied, and  the  nonslgnlng  defendant  Is  h^ld, 
where  the  contract  has  been  executed  upon 
the  part  of  the  vendor,  or  lessor,  by  the  giv- 
ing of  a  deed  or  lease  which  hbs  been  accept- 
ed by  the  vendee  or  lessee.  Worrall  v.  Munn, 
5  N.  T.  229,  56  Am.  Dec.  380;  Wilkinson  v. 
Scott,  17  Mass.  249;  Wood  on  Frauds,  (t 
222,  223.  In  such  a  case  the  contract  has 
been  wholly  executed  by  the  <me  party,  and 
the  acceptance  of  the  deed  or  lease  is  con- 
sistently held  to  be  a  sufficient  part  perform- 
ance to  charge  the  other  party.  So,  also,  in 
case  of  executory  contracts,  where  the  non- 
slgnlng vendee  enters  into  possession,  or  ex- 
ercises dominion  In  other  ways  over  the 
land,  it  is  held  that  this  amounts  to  such  a 
part  performance  as  will  bind  the  nonslgn- 
lng vendee.  But  where  the  act  of  the  vendee 
is  no  more  than  the  payment  of  a  small 
amount  of  the  purchase  price,  and  the  ac- 
ceptance of  a  receipt  for  that  amount,  leav- 
ing all  of  the  rest  of  the  contract  executory, 
both  upon  his  part  and  upon  the  part  of  the 
vendor,  no  case  has  been  pointed  out  which 
holds  such  acts  to  amount  to  a  part  perform- 
ance which  will  bind  the  vendee.  "His  re- 
fusal to  complete  the  contract  after  paying 
part  of  the  purchase  money  is  no  fraud  upon 
the  seller  but  his  loss."  Fry,  Spec  Perf.  | 
567.  It  is  held,  therefore,  that  In  this  case 
there  was  no  such  part  performance  as  the 
law  contemplates. 

The  questions  h^re  presented  arose  proper- 
ly, and  were  properly  decided  upon  demur- 
rer. "Whenever  It  appears  uiwn  the  face  of 
the  declaration,  bOl,  or  complaint,  that  the 
agreement  sued  upon  Is  within  the  statute 
of  frauds,  and  fails  to  comply  with  the  re- 
quirements thereof,  the  appropriate  mode  of 
taking  advantage  of  the  defect  is  by  demur- 
rer."   9  Ehicy.  of  PI.  &  Pr,  p.  704,  and  cases. 

For  the  foregoing  reasons,  the  judgment 
appealed  from  is  affirmed. 

We  concur:    MBLVIN,  J.:   LOBiaAN»  J. 
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IB  It  McPHEE'S  KSTATB. 

Appeal  of  CCffiRIQAN.    (&  F.  5,00%) 

(Saprame  Gonrt  o{  Oalifornla.    Sept  24,  1009L) 

Ju  EXKODTOBS  AMD  ABiamtrrBATOU  (I  007*)— 

SErrLEiuiiT  or  Accqokxs— Xxiai.— Fuib- 

INOS. 

Flndinn  of  fact  and  conclusions  of  law  am 
not  required  in  a  contested  proceedinf  for  the 
■etUonent  of  an  administrator's  account. 

[E2d.  Note.— For  other  caaeL  see  Bxecnton  and 
Adroinistratora,  Coat.  Di«.  f  2183;  Dec  Dig. 
i  607.*] 

2.  Masteb  and  Sbbtant  (J  20*)— Execdtobs 

AND    ADinNISTBATOBS   (|    10&»)— ACCOUWTS— 

Cha  robs— Id  abiutt  . 

Where  servants  were  employed  to  cnt  trees 
and  make  them  into  railroad  ties  at  a  specified 
sum  per  tie,  without  contracting  for  any  speci- 
fied number  of  ties,  and  without  giving  them 
any  Interest  in  the  timber,  the  employment  was 
terminable  at  any  time,  and  under  C3v.  Oode, 
f  1006,  it  was  terminated  at  the  death  of  the 
employer,  and  charges  for  money  paid  by  the 
administnitor  of  the  employer  for  work  done  on 
the  contract  after  the  death  of  the  employer  were 
properly  disallowed. 

(Ed.  Note.— For  other  rases,  see  Master  and 
Servant,  Cent,  Dig.  |  20;  Dec.  Dig.  |  2C;* 
Esecators  and  Administrators,  Cent  Die.  f  43o: 
Dec.  Dig.  {  lOO.*! 

8.  BZSCTTTOBB  and  ADVINISTBATOBa  (1 182*>— 

AccoiTNTa— CKABais— Liabujtt. 

Where  a  contract  for  the  construction  of  a 
road  across  an  owner's  land  was  substantially 
completed  at  the  time  of  the  owner's  death, 
■obslMiueBt  work  done  on  the  road  for  another 
pntpoae  was  witiiont  anthority,  and  charges  for 
money  paid  by  the  administrator  for  such  work 
were  properly  disallowed. 

(Bjd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  I  437;  Dee. 
Dig.  I  132.'>] 

^  X^XBOUTOBS  AMD  ADiniflBTBATOBS  (|  104*)— 

Funds— CouTOCND  iNTXBBsr— Liabilitt. 
An  administrator  may  be  charged  with  com- 
pound  Interest  on  money  of  the  estate  convert- 
ed to  Us  own  use. 

(Ed.  Note.— For  other  cases,'  see  EJkecntors 
•nd  Administratois,  Cent  Dig.  I  425;  Dec. 
Dig.  I  104.*] 

t.  EXECUTOBS  AND  ADMINICrrBATOBS  (|  104*)— 
ACCODNTIHO— INTEBKST— LlABIUTT. 

An  administrator  delaying  without  excuse 
for  many  years  the  settlement  of  the  estatf,  and 
eoarertlng  money  of  the  estate  to  his  own  use, 
h  pr^>erly  charged  with  compound  interest  aft' 
er  the  expiration  of  one  year  from  his  M>P9intr 
ment  and  is  also  Hable  for  simple  Interest  dur- 
ing the  first  year  for  the  use  of  the  money  of 
the  estate,  though  the  widow's  cmuent  to  his 
use  authorized  him  to  use  it 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  fi  425,  426; 
Dec  Dig.  I  104.*1 

6,  Apfeal  and  Ebbob  ({{  515,  757*)— Reoobd 

ON  AfpkaI/— St^tdtbb. 

The  record  on  appeal  prepared  under  Code 
CiT.  Proc  If  053a-e53e,  as  added  by  St.  1907, 
Pk  750,  c  4<^,  providing  a  new  alternative  meth- 
od for  preparing  records  on  appeal,  should  con- 
tain as  a  part  of  the  transcript  paper*  and  rec- 
ords offered  in  evidence,  and  the  briefs  or  a  sup- 
plement appended  thereto  should  contain  such 
portions  of  the  record  as  the  parties  desire  to 
call  to  tike  attention  «t  the  court 

(Ed.  Note— Fmr  ether  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2322-2325;  Dec  Dig.  U 
61j5,  ,767.*] 


Department  I.  Appeal  fcom  Siqterlor  OovU 
Mendocino  County ;   Emmet  Sea  well.  Judge. 

In  the  matter  of  the  estate  of  (Seorge  8. 
McPhee.  From  an  order  settling  tlte  ac- 
count of  J.  S.  Corrlgan  as  administrator,  lie 
Appeals.    Affirmed. 

See,  also,  154  Gal.  885,  07  Pac  878,  101 
Pac  530. 

Myrtck  *  Deering  and  Weldon  ft  Held 
(Jamea  W.  Scott,  of  counsel),  for  appellant 
Chas.  E.  Wilson  and  John  W.  Preston,  for 
respondent 

SHAW,  J.  This  la  an  appeal  from  an  oS' 
der  settling  tbe  final  aoceont  of  the  appel- 
lant 3,  .S.  Corrlgan  as  administrator '  of  tb» 
estate  of  Oeorge  S.  MePbee,  deceased. 

Alta  McPbee,  daogbter  and  heir  of  the  de- 
ceased, filed  written  objections  to  tbe  account. 
Thereupon  tbe  court  made  an  order  referring 
tbe  aoeoimt  and  tbe  objections  to  O.  M.  Man- 
non,  as  teforee,  directing  bim  to  examine  and 
state  tbe  accoiint,  to  try  the  Issues  raised 
by  tbe  objections  and  make  findings  thereon, 
and  to  report  the  sastie,  together  witb  tbe 
testimony  talcen  iby  btsL  Pursuant  to  this 
Older,  tbe  referee,  after  bearing  tbe  evidence, 
reported  tbe  same,  with  bis  atstement  of  tbe 
account  and  bis  findings  npon  the  issues,  to 
tbe  court  Tbe  statement  and  findings,  witb 
certain  exceptions  not .  necessary  to  note, 
were  approved  and  adopted  by  tbe  court  as 
Its  Andinga,  and  tbereupon  the  order  appealed 
from  was  mada 

Tbe  appellant  at  considerable  length  nrgcH 
the  point  tbat  tbe  findings  of  tbe  referee  and 
his  conclusions  of  law  were  not  separately: 
stated.  We  tlilnk  the  point  is  without. merit. 
Tbe  obJectl<ms  are  separated  into  paragrapba* 
escb  stating  the  objection  to  a  single  point 
or  feature  of  tbe  account  Tbe  report  of  tlie 
referee  is  also  divided  into  paragrapiis,  each 
of  which  refers  to  a  toedflei  paragraph  oC 
tbe  written  objections  and  states  tbe  finding 
with  respect  liiereto,  with  his  recommenda- 
tion concerning  it  Tbe  recommendation  Is 
in  each  case  a  conclusion  of  law,  and  it  is 
distinctly  stated  and  snffldently  separated 
from  tbe  statement  of  the  fact  to  l>e  clearly 
intelligible.  Furthermore,  It  has  been  repeat- 
edly decided  that  findings  of  fact  and  conclu- 
sions of  law  are  not  required  In  a  proceeding 
for  tbe  settlement  of  an  administrator's  ac-' 
count  Estate  of  Levinson.  108  Cal.  456,  41 
Pac  483,  42  Pac  479 ;  Estate  of  Adams,  131 
CaL  415,  63  Pac  838;  Rochat  ▼.  Gee,  187 
Cal.  501,  70  Pac  478;  MlUer  r.  Lux,  100  Cal, 
613,  35  Pac.  345,  630.  And  it  is  not  made  to 
appear  that  either  In  tbe  court  below  or  in 
the  presentation  of  bis  appeal  the  appellant 
has  been  in  the  least  prejudiced  by  the  man- 
ner of  stating  the  findings  and  conclusions  of 
law. 

McPbee  died  on  April  21,  1899.  Corrlgan 
was  appointed  administrator  of  his  estate  on 
June  9,  1809.    He  took  charge  of  tbe  estate 
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and  had  the  apirralsement  made  on  July  1, 
1809.  MePhee  owed  debts  amonnttaig  to 
aboDt  $3,000  and  left  an  estate  worth  from 
^,000  to  130,000,  of  whiefa  over  $17,000  was 
personal  property,  readily  eonrertlble  Into 
money.  The  real  estate  consisted  chiefly  of 
a  large  body  of  timber  land.  At  the  time  of 
hla  death  he  was  carrying  on  a  country  store 
•t  Westport,  and  had  a  large  number  of  men 
engaged  In  catting  timber  on  his  land  and 
making  It  Into  railroad  ties  at  a  fixed  price 
per  tie.  One  Shelton  was  also  then  engaged 
In  mailing  a  road  for  McPhee  upon  said  lands 
to  afford  acceaa  to  the  ties.  The  agreement 
was  that  he  was  to  recelre  $1JS0  for  each  rod 
of  road  oonstmcted.  The  goods  in  the  store 
were  appraised  at  $4,013.  There  were  24,- 
900  ties  on  hand,  some  la  the  woods  and  some 
at  Westport,  all  of  which  were  appraised  at 
$3,762.74.  The  store  was  in  charge  of  T.  H. 
Smith.  After  McPhee^s  death.  Smith  kept 
the  store  open,  apparently  wltliont  directions 
from  any  one,  until  Corrigan  was  appointed. 
Upon  CMTigan'a  appointment  he  continned 
the  sale  of  goods  at  tlie  store  as  osoal,  under 
Corrlgan's  direction,  until  Octeher  19,  1899, 
<|WlUog  goods  dorlhg  that  period  to  the 
amoant  of  over  $1,000,  and  bujrlng  new  goods 
to  the  amonnt'Of'  $333.23.  It  seems  that 
imtth,  with  Corrlgan's  consent,  also  bad  the 
men  continue  catting  timber  and  making  ties 
npon  McPhee'B  land,  and  had  Shelton  oontin- 
ne  the  oonstruction  of  the  road  for  a  short 
time.  The  men  thus  engaged  bought  goods  at 
the  Store  anil  the  wages  due  from  thetr  work 
Were  settled  by  a  credit  upon  the  aoeounts 
tor  the  goods  sold  to  them  In  the  same  men- 
der as  was  the  custom  before  McPhee's 
death.  On  October  19th  the  goods  remaining 
fo  the  store  were  sold  by  Oorrlgan  at  prtTate 
sale  to  Smith  and  one  Bates  for  $3,111, 
which  Was  $133.80  below  the  appraisement 
Of  this  price  $1,431  was  paid  in  cash  atad  the 
balance,  $1,080,  was  settled  by  a  release  from 
Smith  of  a  claim  for  that  sum  made  by  him 
flRHiiist  the  estate  of  McPhee.  This  claim 
had  not  been,  and  never  was,  presented  and 
allowed  as  the  law  required.  As  a  part  of 
this  contract  of  sale,  it  appears  that  Smith 
and  Bates  were  to  cut  timber  upon  the  Mc- 
Phee lands,  and  make  the  same  Into  ties.  In 
pursuance  of  this  arrangement,  they  made 
ties  to  the  number  of  7,555.  These  ties  were 
mingled  with  those  appraised  as  belon^^Ing 
to  the  estate,  and  others  bought  by  Corrigan 
from  third  persons,  and  were  shipped  to  San 
Francisco  and  sold  by  Corrigan  at  private 
sale.  All  this  was  done  without  any  order  or 
authority  from  the  court.  No  order  to  sell 
the  personal  property  was  ever  made,  and 
none  of  the  sales  made  were  eve'  reported  to 
or  confirmed  by  the  court. 

The  above  transactions  occurred  In  the 
years  1800  and  1900.  No  account  was  filed 
by  the  administrator  until.  September  24. 
1006,  at  which  time  the  account  now  under 
■evlslon  was  filed  in  respoiuie  to  a  citation 
Issued  at  the  instance  of  the  heir,  Alta  Mc- 


Phee. It  purports  to  show  the  foregolLg 
transactions  as  having  been  done  on  behalf 
of  the  estate  and  as  a  part  of  the  adminis- 
tration thereof.  The  Items  of  rSee^tts  and 
expenses  in  carrying  out  the  making  and  sale 
of  the  ties  and  in  the  oondoct  of  the  store 
are  set  forth  in  the  account  without  regard 
to  the  inventory  or  awralsement.  All  of 
the  items,  however,  are  not  given.  The  wages 
of  the  men  who  were  m»inng  the  ties  w«re 
settled  by  the  store  accounts  and  in  many  In> 
stances  only  the  balances  for  or  against  the 
administrator  are  given.  These  acoonnta 
with  the  men  were  inextricably  confnsod, 
and  neither  the  administrator  nor  Smith, 
who  managed  the  affairs,  were  able  to  make 
a  clear  explanation  thereof.  The  account  Is 
not  accompanied  by  any  report  or  explana> 
tlon  of  the  transacti<Mis  to  which  the  items 
relate. 

The  referee  found  that  the  unauthorized 
attempt  of  the  administrator  to  carry  on  the 
business  at  the  store  and  the  making  of  ties 
out  of  the  timber  belonging  to  the  estate  en- 
tailed a  loss  to  the  estate.  He  accordingly 
rejected  all  the  Items  on  both  sides  of  the 
account  relating  to  the  making  of  these  ties 
and  the  sale  thereof  and  the  business  thus 
carried  on.  Including  the  sale  of  the  ties  ap- 
praised as  well  as  those  subsequently  made 
and  purchased.  It  was  Impossible  from  the 
acconnt  or  from  the  evidence  to  distinguish 
the  sales  of  ties  belonging  to  the  estate  at 
the  death  of  the  deceased  from  the  sales  of 
those  made  or  purchased  after  bis  death. 
The  administrator  was  charged  with  the 
stock  of  merchandise  and  ties  on  hand  at  the 
time  of  the  appraisement  at  the  appraised 
value.  The  referee  also  found  that  the  ad- 
ministrator had  appropriated  all  the  money 
of  the  estate  received  by  him.  In  excess  of 
the. debts  and  expenses,  to  his  own  use,  and 
on  this  account  charged  him  legal  Interest 
thereon,  with  annual  rests. 

The  appellant  claims  that  the  men  en- 
gaged  la  maUIng  the  ties  and  road  wer» 
working  ntion  contracts  for  an  agreed  num- 
ber of  ties,  and;  as  to  the  road,  upon  a  oon- 
tra£t  to  build  a  road  of  a  specified  length, 
that  these  contracts  were  uncompleted  at 
McPhee's  death,  that  the  men  hac'  the  right 
to  complete  the  work  contracted  for  and  to 
hold  the  estate  for  the  contract  price,  and 
that  for  this  reason  the  charges  for  money 
paid  for  work  done  on  these  alleged  con- 
tracts  after  McPhee's  death  should  have 
been  allowed.  There  was  no  satisfactory 
evidence  that  the  contracts  were  of  this 
character.  The  proof  was  that  the  men 
making  the  ties  were  to  fell  the  trees  and 
make  them  Into  ties  at  9  and  10  cents  per 
tie  according  to  size.  There  Is  no  evidence 
that  any  specific  lujmber  of  ties  had  been 
contracted  for.  The  empiloyment  -was  there- 
fore terminable  at  any-  time.  The  employfii 
had  no  interest  In  the  timber  and  the  en> 
ployment  was  ended  by  ..the  death  of  Mc- 
Phee.   ClT.  Code,  i  1996i.    A  few  trees  had 
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beea  felled  before  McPbee's  death  which 
were  not  made  Into  ties  at  that  time,  bnt 
these  were  all  worked  «p  by  the  men  before 
the  administrator  took  charge,  and  the  ties 
thus  made,  only  SOO  in  all,  constituted  « 
part  of  the  24,500  ties  Which  on  July  1, 
1899,  were  appraised  as  a  part  of  the  prop- 
erty of  the  estate.  There  is  no  evidence 
to  show  how  much  was  due  the  men  for  the 
work  done  after  McPhee's  death  upon  these 
trees.  The  total  amount  could  not  hare  ex- 
ceeded $50.  There  is  ao  controversy  oyer 
this  trifle,  and  it  appears  probable  from  the 
evidence  that  It  was  paid  t>y  credits  upon 
the  sales  of  goods  at  the  store  made  to  the 
men  before  the  administrator  was  appoint- 
ed. These  sales  amounted  to  $144.65.  The 
contract  for  the  road  was  for  a  stated  price 
per  rod.  There  is  no  evidence  that  It  wab 
In  writing  nor  of  its  terms.  It  was  a  road 
made  into  the  timber  lands,  to  be  used  in 
getting  out  the  ties.  There  is  no  evidence 
that  any  specific  length  was  contracted  for, 
nor  that  Its  construction  was  continued  for 
any  definite  distance  qr  time  after  McPhee's 
death.  It  appeajcs  to  liave  been  substantial- 
ly completed  at  that  time  so  far  aa  was 
-.'.ecessary  to  get  out  the  ties  then  made. 
The  subsequent  work  thereon,  if  any,  was 
apparently  done  to  get  at  the  ties  made 
afterwards  and  without  authority.  The  evi- 
dence on  this  entire  subject  is  extremely 
vague  and  unsatisfactory,  and  It  would  not 
Justify  us  In  disturbing  the  decision  of  the 
refere& 

The  action  of  the  referee  in  charging  com- 
pound interest  upon  the  money  of  the  estate 
converted  by  the  administrator  to  his  own 
use  was  proper  under  the  eyldence,  and  the 
law  aa  declared  in  the  decisions  of  this 
court.  Estate  of  Stott,  52  Cal.  406;  Estate  of 
Clark,  58  CaL  359;  Estate  of  Clary,  U2  Cal. 
283-295,  44  Paa  569;  Oassellv.  Gassell,  147 
Cal.  513,  82  Pac.  42.  There  ace  many  other 
cases  to  the  same  effect. 

The  widow  of  the  deceased  survive  him 
about  eight  months.  There  was  evjdenp^ 
that  in  her  lifetime,  after  McFhee'a  dteeth, 
ahe  told  the  administrator  to  use  the  money 
of  the  estate  In  his  own  business.  This  neces- 
aarily  was  before  the-  time  for  the  settle- 
ment of  the  estate  had  arrived.  The  referee 
did  not  charge  interest  until  after  the  expl- 
catlon  of  <me  year  from  the  time  of  the 
qualification  of  che  administrator.  At  that 
time,  in  the  condition  in  which  the  estate 
was  left.  It  should  have  been  ready  for  final 
(Settlement.  Even  It  -we  suppose  that  h«r 
consent  would  have  authorized  him  to  use 
the  money,  It  would  not  have  excused  him 
from  paying  simple  interest  during  the  first 
year  of  the  administration.  As  the  settle- 
ment of  the  estate  was  delayed  by  him, 
without  cause  or  excuse,  for  many  years 
after  her  death,  a  charge  of  compound  Inter- 
est against  him  upon  the  money  thus  used 
was  right  and  Jnst.  The  evidence  was  sufll- 
clent  to  raise  the  inference  that  the  money 


of  the  estate  In  his  hands  at  the  end  of  the 
first  year  was  at  that  time  or  before  all 
converted  by  him  to  his  own  use,  and  that 
the  other  moneys  of  the  estate  were  convert- 
ed as  soon  as  received.  He  testified  In  a 
somewhat  vague  way  that  he  frequently 
had  on  hand,  or  could  have  obtained  on 
demand,  as  much  as  $1,000  or  $1,500.  It 
does  not  api>ear,  however,  that  this  was 
money  of  the  estate,  or  that  It  had  been 
kept  separate  from  his  own  funds,  or  that 
it  was  not  money  be  kept  on  hand  for  use  in 
his  own  business.  Under  these  drcumstan- 
cea  the  charge  of  compound  interest  on  all 
the  moneys  of  the  estate  In  his  hands  wait 
Justifiable. 

We  have  considered  and  discussed  all  the 
points  made  by  the  appellant  in  support  of 
his  appeal.  The  appeal  was  taken  and  the 
record  prepared  in  pursuance  of  the  provi- 
sions of  the  act  of  1907  providing  a  new  and 
alternative  method  for  the  preparation  of 
records  to  be  lued  on  appeal.  Code  Civ. 
Proc.  {§  953a,  953b,  933c,  as  added  by  St, 
1907,  p.  750.  c.  408.  The  record  presented 
upon  this  appeal  is  deficient  in  many  par^ 
ticulars.  The  papers,  records,  and  files  of 
the  estate  were  offered  In  evidence,  includ- 
ing the  inventory  and  appraisement  A 
number  of  books  kept  by  McPhee  during  his 
lifetime  and  by  Smith  as  agent  after  hM 
death  were  offered  In  evidence.  None  of 
these  is  produced  as  a  part  of  the  transcript. 
If  the  administrator  made  any  report  ao 
companying  his  final  account,  It  is  not  giv- 
en. Wc  have  presumed  that  the  matters 
which  would  have  been  disclosed  by  these 
omitted  portions  of  the  evidence  would  not 
affect  the  soundness  of  the  decision  of  the 
referee,  and,  as  we  have  affirmed  that  deci- 
sion. It  la  not  necessary  to  go  further  thaa 
this.  We  wish,  however,  to  call  the  atteq> 
tion  of  the  Api)ellant  to  the  point  that)  if 
upon  our  consideration  of  the  evidence  be- 
fore us  we  had  been  of  the  opinion  that  thQ 
referee  and  the  court  below  was  in  error. 
It  Is  not  Improbable  that  we  would  have 
been  compelled  to  afiirm  the  order  because 
of  these  omissions  of  evidence  from  the  rec- 
ord. This  much  we  think  It  proper  to  saj 
because  of  the  fact  that  the  new  method  of 
preparing  records  en  appeal  is  to  some  ex- 
tent untried  and  many  questions  concerning 
It  and  the  proper  method  of  dealing  with 
records  when  so  presented  remain  uncer^ 
tain.  We  have  also  been  at  the  pains  ot 
reading  the  typewritten  transcript  filed  with 
the  cleric  In  pursuance  of  the  method  au- 
thorized by  the  statute  referred  to.  That 
statute  provides  that  upon  such  appeals  "thft 
parties  must,  however,  print  In  their  briefs, 
or  in  a  supplement  appended  thereto,  such 
portions  of  the  recprd  as  they  desire  to  call 
to  the  attention  of  the  court."  Code  Civ. 
Proc.  (  958e.  If  the  court  had  paid  no  at- 
tention to  any  parts  of  the  record  except 
such  portions  as  the  appellant  printed  in  his 
brief  iu  the  present  case,  It  would  bave 
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been  tinable  tti  comprehend  any  of  ttae  i>oln'te 
in-  tbe  case,  and  the  order  appealed  from 
must  of  necessity  have  been  affirmed  upon 
the  ground  that  no  error  bad  been  shown. 
Tbe  order  is  affirmed. 

We  concnr:    ANaBLLOXTI,  J,;  SIOSS,  J. 


<1S«  Cal.  343) 

FLEET  *t  al.  ▼.  TICHBNOR.  (L.  A.  2,080.) 
(Supreme  Court  of  California.  Sept.  29,  1909.) 
1.  LlBKL  AND  SLANDEB  ($   100*)— PlXADIITO— 

Pboov  or  ACTS  Chaboed. 
'  In  Blander  atiJona,  the  inbatance  of  the  pre- 
cbe  worda  alleged  or  ao  many  of  the  woids  aa 
charge  the  particular  act  alleged  must  be  prey- 
ed, and  It  IB  not  enough  to  prove  other  worda 
whidi  would  give  an  impreBsion  aimiiar  to  that 
«(  the  worda  alleged,  or  justify  an  inference  of 
a  charge  of  the  particular  act  or  offense. 

(Ed.   Note.— For  other  cases,   see  Libel  and 
Slander,  Cent.  Dig.  {  263 ;  Dec.  Dig.  |  100.*] 

8.  LiBBI.  AND  Slardeb  (|  100*)— Plkadino— 

Vabiancb. 

The  complaint  in  slander  alleged  that  d»- 
fendant  told  another  that  plaintiff  entered  her 
house  and  stole  some  jewelry,  and  that  in  using 
such  words  defendant  meant  to  charge  plaintiff 
with  committing  a  felony,  to  wit,  burglary, 
which  those  who  heard  her  andeistood.-  The 
person  to  whom  the  all«ced  statement  was  made 
testified  that  defendant  asked  him  to  discover 
whether  plaintiff  liad  some  of  defendant's  Jewels 
about  her)  timt  defendant  toid  witness  where 
she  left  the  IteT  to  her  house,  and  that  the  key 
was  removed,  the  door  unlocked,  and  the  jewels 
taken ;  and  that  plaintiff  alone  knew  where  the 
key  was,  and  took  the  jewels.  Held  tliat,  as  tbe 
evidence  did  not  show  that  defendant  charged 
that  plaintiff /'entered"  or  was  in  her  house  at 
all,  it  did  not  sustain  the  allegation  as  to  the 
charge  of  burglary,  nor  did  it  sustain  a  clurge 
of  ^stealing"  the  jewelry;  both  the  charges  of 
borglary  and  theft  only  being  ahown  by  infer- 
ence which  was  insufficient. 

[Ed.   Note.— For  other  cases,  see  Libel   and 
Slander,  Cent  Dig.  {}  263,  268;    Dec.  Dig.  { 

ioa*j 

8.  Libel  aitd  Siiandeb  (f  107*)— ADinssiBO.- 
ITT  or  (Evidence— Wakt  or  BiIauce. 

)a  slander  for  charging  that  plaintiff  en- 
tered defendant's  house  and  stole  jewelry,  a 
dVtestlon  whether  defendaht  was  moved  in  ahy^ 
oilng  she  said  about  plaintiff  by  a  desire  or 
pacpoae  to  injure  plaintiff  was  admiBsible  to 
show  absence  of  actual  malice  so  as  to  avoid 
punitive  damages. 

[JBd.   Note.— For  other  cases,   see  Libel   and 
Slander,  Cent.  Dig.  I  305;   Dec.  Dig.  J  lOT.*] 
4.  Libel  and  Slandeb  (|  109*)— Btidenoid— 
'  Fbivileqbd  Oouiiunioation. 

In  slajider  for  charging  that  plaintiff  en- 
ten^  defendsnt's  house  and  stole  jewelry,  a 
onestion  whether  defendant  was  moved  in  any- 
tnii^  she  said  of  plaintiff  by  a  desire  to  in- 
Jnre  her  was  admissible  under  the  defense  of 
privileged  communication. 

[BM.   Note.— For   other  cases,   see  Libel   and 
Slander,  Cent  Dig.  i  306;   Dec.  Dlg.Tl09.*l 
8.  Evidence  (1   151*)  —  ADMissiBiLrrT  — 1»- 

■    TENT. 

As  a  rtile  a  witness  may  be  examined  as 
to  his  intent  in  doing  an  act  where  the  intent 
is  a  material  element  in  the  action,  though  the 
jury  need  not  accept  as  true  his  statement  as 
to  his  intent 

[Ed.    Note.— BV>r   other  casea,   see   Evidence, 
Cent  Dig.  S  440;   Deo.  Dig.  i  161.*] 


6.  Appeal  and  IBbbob  (|  10S7*)— Habvless 
Bbbob  — ExoLusios  or  Bvidbhoe  —  Faotb 

OlHEBWISK  SKOWK. 

In  slander  for  charginc  that  plaintiff  en- 
tered defendant's  house  ana  stole  jewelry,  er- 
ror in  excluding  a  qnestion  whether  defendant 
was  moved  bi  anything  she  said  o<  plafntiff  hy 
a  desire  or  purpose  to  injure  her,  aamissible  t» 
show  want  of  malice,  ana  under  the  defense  of 
privileged  communication,  did  not  prejudice  de- 
fendant where  She  testified  folly  as  to  her  rear 
sons  for  making  the  statement,  and  Iter  testi- 
mony wholly  negatived  any  ill  will  toward  plain- 
tiff, and  her  whole  testimony  showed  that  the 
excluded  evidence  coald  not  iiave  affected  the 
verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  aa4 
Error,  Cent  Dig.  U  4194-4199;  Dec.  Dig.  i 
1057.*] 

In  Bank.  Appeal  from  SoperliHr  Court; 
Los  Angelea  County;  Walter  BonlwvU, 
Jndge. 

Slander  by  Bees^  Fleet  and  another 
against  Adelaide  Tlchenor.  From  a  jndg- 
lUMit  tor  plalntifh,  and  from  an  (Oder  de- 
nying a  motion  for  new  trial,  defoidaBt  ap- 
t>«als.    BeversedL 

Byron  Waters  and  E.  O.  Denio,  for  appel- 
lant Thomas  Fitch  and  Wllllam  A.  Aiders 
■on,  for  respondenta. 

ANOEIiLOTTI,  J,  Tbia  la  an  action  for 
damagea  for  slander.  Tbe  jury  rendered  a 
verdict  in  favor  of  plaintifls  for  $1,000,  and 
judgment  was  entered  accordingly.  Defend- 
ant appeals  from  tbe  Judgment  and  from  ao 
order  denying  her  motion  for  a  new  triaL 

Two  points  are  made  for  reversaL 

1.  The  complaint  alleged  the  making  of 
certain  charges  by  defendant  against  plaln- 
tifT  Bessey  Fleet  to  dlfTerent  parsons  at  dif- 
ferent times.  Tbo  trial  court  held  the  eTi.- 
dence  insufficient  to  make  a  case  for  tbe  Jury 
except  as  to  one  of  tbe  charges,  and  the 
specific  charge  upon  wbidi  the  verdict  and 
judgment  must  rest  la  stated  in  the  com- 
plaint as  follows,  'Tiz.:  "That  on  an  occasion 
In  tbe  month  of  June,  1906,  at  said  city  of 
Long  Beach,  in  tbe  hearing  of  Dr.  J.  M.  Hol- 
den,  a  phyidcian  reelding  In  said  dty,  de- 
fendant spoke  of  and  concerning  plalntilT, 
Bessey  Fleet,  the  false,  malicious,  aikd  scan- 
dalous worda  following,  to  wit:  'Mrs.  Fleet 
mtered  my  house  and  stole  some  of  my 
Jewelry,  and  atUI  has  it^";  and,  also,  "^at 
in  using  the  words  alleged  •  •  *  defend- 
ant meant  and  intended  to  charge  said  plain- 
tlft  with  the  commission  of  a  felony,  to 
wit,  buiglary,  and  defendant  waa  so  under- 
stood by  those  In  whose  hearing  she  m 
spoke  as  above  alleged." 

The  only  evidence  grlren  on  the  trial  to 
substantiate  the  allegation  aa  to  tbe  making 
of  this  statement  la  that  of  Dr.  J.  M.  Hol- 
den.  So  far  as  material  to  the  question  pre- 
sented, be  testlfled  that  Mrs.  Ticheoor  came 
to  his  ofllce,  knowing  that  he  was  Mra. 
Fleet's  physician,  and  suggested  that  she 
thought  be  might  be  able  to  ascertain,  when 
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treatias  Meb.  Fleet,  wbetber  «he  bad  way'  ot 
her  Jewels  secreted  about  her  perstHi.  On 
that  occasloo  she  told  him  what  Jewelry  had- 
been  stolen  from  her  house.  He  fmrtber  tea- 
tifled:  "Well,  she  told  me  where  she  left 
the  key.  In  a  clothes  liag  or  cl^es  bMket, 
something  like  that,  where  her  soiled  linen 
was  kept.  The  key  was  k^t  in  the  bottom 
of  that  receptacle,  and  the  k^  had  been  re- 
moved from  this,  and  the  door  opened,  the 
Jewelry  taken,  and  the  door  locked  again, 
and  the  key  put  back  In  such  a  manner  that 
she  herself  did  not  notice  that  It  bad  been 
disturbed  until  «  day  or  two  afterwards. 
She  asked  it  I  had;  noticed  anything  when 
treating  Mrs.  Fleet,  pr  if  I  could  not  make 
arrangements  to  make  examination  or  to 
find  out  about  her  person,  it  i  could  find  any 
of  the  Jewels  secreted  about  her.  Mrs.  TIch- 
enor  told  me  that  the  property  coiulsted  of 
Jewelry.  »  •  •  q.  •  •  •  what  did 
she  say  as  to  Mrs.  Fleet  in  connection  with 
the  burglary?  *  *  *  A.  Mrs.  Tichenor 
made  the  out  and  out  statement  It  was  Mrs. 
Fleet  that  had  taken  the  Jewels.  I  remem- 
ber asking  her  If  she  really  thought  so,  or 
beUeved  so,  and  she  said  she  knew  it 
*  *  *  I  think  she  made  the  remark  that 
Mrs.  Fleet  was  the  only  one  that  knew 
wb««  she  kept  the  key."  I/eamed  counsel 
for  defendant  claims  that  the  evidence  of 
Dr.  Holden  does  not  constitute  evidence  of 
the  slander  charged.  In  that  it  does  not  show 
the  speaking  of  words  either  literally  or 
substantially  the  same  as  the  words  charged 
In  the  complaint  to  have  been  spoken  by  de- 
fendant, and  that,  therefore,  there  was  a 
complete  failure  of  proof.  This  point  was 
made  on  the  trial  by  motion  to  strike  out  the 
evidence  of  Dr.  Holden,  and  also  on  motion 
for  nonsuit 

We  are  satlsfled  that  this  contention  must 
be  sustained.  If  we  are  to  follow  the  rule 
laid  down  by  text-writers  and  decisions  gen- 
erally. The  ancient  rule  that  in  actions  of 
this  character  all  the  precise  words  alleged 
must  be  proved  has  been  somewhat  relaxed. 
It  is  true,  but  not  to  an  extent  sufficient  to 
sustain  the  Judgment  In  this  case.  It  Is 
now,  and  long  has  been,  the  generally  ac- 
cepted rule  that,  where  the  defendant  Is 
charged  with  the  speaking  of  certain  speci- 
fied slanderous  words.  It  Is  sufficient  to 
prove  the  substance  of  ttie  precise  words  al- 
leged, but  by  this  Is  meant,  according  to 
the  overwhelming  weight  of  authority,  not 
that  It  Is  sufficient  to  show  the  speaking  of 
other  words  which  would  produce  an  Im- 
pression similar  to  that  which  the  words 
alleged  would  produce,  but,  as  was  said  by 
Justice  Taggart  In  the  opinion  rendered  by 
the  district  court  of  appeal  in  this  case: 
"Substantial  proof  of  the  words  only  Is  re- 
quired as  distinguished  from  a  literal  proof 
of  the  words  alleged  In  the  complaint,  as 
was  the  original  rule.  'Qm  rule  Is  not  tbnt 
the  subatiuice  of  the  words  alleged  must  be 
proved,  but  that  the  words  alleged  In  the 
dedatbtlon,  or  enough  of  them  to  amount 


to  a  <AarB*  o£  tike  partteuto  offense  Alleged 
to  have.baan  Imputed,  must  be  sMbstaBtial- 
ly  proved."  in  other  words,  so  many  «|i 
the  words  .alleged  In  the  declaration  "as  cou 
stltute. the. sting  of  the  charge"  (Smith  v. 
Hollister,  32  Vt.  708),  or  so  many  of  such 
words  alleged  as  contain  "the  poison  to  the 
character  and  constitute  the  precise  charge 
of  slander  averred"  (Ijewls  v.  McDaniel,  82 
Mo.  077),  must  be  substantially  proved.  It 
Is  almost  universally  declared  that  It  :Is  not 
sufficient  to  prove  equivalent  words,  but  the 
role  has  been  held  In  a  few.  exceptional  cases 
to  be  complied  with  where  the  proof  shows 
words '  siynonymous  with  and  carrying  th» 
same  qieclflc .  Idea  as  those  alleged,  as  for 
iastance  where  the  words  "set  fire  to"  \^ere 
alleged  the  proof  showed  the  word  "burnt," 
and  It  wiis  hetd  sufficient  See  Merrill  v. 
Peaslee,  17  N.  H.  540.  See,  also,  Ztanmerman 
v.  McMakin,  22  8.  C.  872,"  5S  Am.  Rep.  120. 
Here  the  spedflc  words  alleged  were:  "Mrs. 
Fleet  entered  my  house  and  stole  some  of  my 
Jewelry,  and  still  has  It"  So  far  as  the  In- 
timation of  a  burglarious  entry  is  concerned; 
nowhere  In  the  evidence  of  Dr.  HoMen  does 
it  appear  that  defendant  told  him  that  Mrs. 
Fleet  "entered"  or  "went  Into"  or  "was  in" 
her  house  at  all,  and  the  utmost  that  hM  teS" 
timony  shows  In  this  regard  Is  that  In  a 
conversation  with  him  she  made  certain 
other  statements  from  which.  If  believed,  tbe 
Inference  must  be  drawn  that  Mrs.  Fleet 
had  been  In  the  house.  Nor  does  It  appear 
anywhere  In  bis  evidence  that  defendant 
told  him  that  Mrs.  Fleet  "stole"  any  of  her 
Jewelry,  or  that  she  used  any  word  or  wordft 
In  that  connection  synonymous  with  "stole," 
and  that  her  alleged  taking  of  the  Jewelry 
was  a  stealing  thereof  Is  only  an  Inference 
to  be  drawn  from  the  statement  in  the 
course  of  the  conversation  of  varlons  other 
specific  facts.  This  Is  not  substantially 
proving  the  speclflc  words  alleged  to  have 
beeu  spoken  and  for  the  speaking  of  whicli 
plaintiff  claims  damages.  No'  case  cited 
and  none  we  have  been  able  to  find  goes  to 
the  extent  of  holding  that,  where  a  recovery 
Is  sought  for  the  speaking  of  certain  spec- 
ified slanderous  words,  the  allegations  of  the 
complaint  are  sustained  by  proof  of  differ- 
ent words  which  do  no  more  than  e8t!i,b(ish 
a  basis  for  an  inference  that  tbe  defendant 
intended  to  make  against  the  plaintiff  a 
charge  similar  to  that  embodied  in  the  words 
alleged.  As  stated  In  Haub  t.  Frlermuth,  1 
CaL  App.  556,  82  Pac.  571:  "Neither  is  he 
required  to  prove  all  of  the  words  set  forth 
in  the  complaint  unless  all  are  essential  for 
establishing  the  slanderous  charge,  but  he 
must  prove  enough  of  them  to  sustain  his 
cause  of  action.  In  actions  for  slander  the 
rule  that  the  probata  must  correspond  with 
the  allegata  is  eminently  applicable.  The 
plaintiff  is  not  entitled  to  a  recovery  upn^ 
proof  of  words  not  set  forth  In  his  com*, 
plaint,  or  upon  a  falliure  to  prove  the  slan- 
derous words  which  h»  has  aMeged.    it  Is 
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unavailing  that  the  eVldoice  Is  such  as  will 
authorize  a  Jury  to  find  that  defendant  in- 
tended to  charge  the  plaintiff  with  the  crime. 
Their  function  Is  to  determine  whether  he 
spoke  the  words  alleged  In  the  complaint" 
This  rule  Is  sustained  by  practically  all  the 
authorities,  and  the  few  that  we  cite  are 
only  examples  of  the  general  course  of  deci- 
sion. Roberts  v.  Lamb,  93  Tenn.  343,  27  S. 
W.  668;  Gray  v.  Elzroth,  10  Ind.  App.  587, 
37  N.  E.  551,  53  Am.  St.  Bep.  400;  Bates  v. 
BJstes,  75  Me.  478;  Oomerford  v.  West  Bind 
Oo.,  104  Mass.  13,  41  N.  R  59;  Khnball  t. 
Page,. 96  Me.  487,  52  AQ.  1010;  Schmisseur 
T.  Krellich,  92  IlL  847;  Smith  y.  HoUister, 
32  Vt  695;  Llnvliie  ▼.  Earlywine,  4  Blackf. 
(Ind.)  409;  Newell  on  Slander  &  lilbel,  p. 
804;   13  Ency.  of  PI.  &  Pr.  63;   25  Cyc.  485. 

We  cannot  see  that  it  avails  plaintiff  in 
this  connection  that  she  farther  alleged 
"that  In  using  the  words  allied  •  •  • 
defendant  meant  and  intended  to  charge  said 
plaintiff  with  the  commission  of  a  felony,  to 
wit,  burglary,  and  dsfendant  was  so.  under- 
stood by  those  in  whose  hearing  she  so, 
spoke  a«  above  alleged."  .Without  proof 
that  ^be  spoke  the  words  alleged, .  this  air 
legation  has  no  application.  As  was  said, 
by  the  'district  court  of  appeal  in  this  case: 
"Under  the  liberal  rule  relative  to  the  al- 
lowance of  amendments  to  pleadings  In 
most  jurisdictions  a  variance  pxa.j  easily  bo 
ooRected,  if  the  evidence  is  objected,  to  up- 
on its  introduction,  and  thus  the  apparent 
hardship  rof  the  rv|le  may  be  relieved  from 
In  all  cases  where  a  probable  cause  of  action 
exists.  Sanson  v.  McCuia^y,  .140  111.  C26»  31 
N.  E.  121.  There  need  not  be  a  failure  of 
justice  even  though  the  discovery  of  the. 
rartance  Is  not  made  until  the  reversal  ot, 
the  Judgment,  if  the  case  be  otb^wlse  a 
proper  one.  Kenney  v.  Parks,  137  Cal.  527, 
70  Pac.  556;  Code  Civ.  Proc.  §  3i>5.  And 
thus  injustice  need  be  done  to  no. one, having 
a  cause  of  action  by  maintaining  in  its  In- 
tegrity the  rple  that  the  defendant  shall,  be 
answerable  only  for  the  words  spoken  by 
him  an<l  that  the  Jury  may  find  a  verdict 
for  damages  only  Upon  the  slanderous  words 
spoken." 

2.  The  trial  court  sustained  objection  to 
two  questions  asked  the  defendant  as  to 
whether  or  not  she  was  actuated  in  anything' 
she  had  said  or  done  by  any  wfsti  or  desire 
or  any  design  or  purpose  to  injure  plaintiff. 
The  questions  were  proper,  both  to  show  ab- 
sence of  actual  malice  for  the  purpose  of 
avoiding  exemplary  damages  and  under  the 
defense  of  privileged  communication;  and 
the  court  erred  in  overruling  them.  The 
general  rule  Is  well  settled  that  nnder  our 
system  a  witness  may  be  examined  as  to 
the  Intent  with  which  he  did  a  certain  act, 
where  that  Intent  is  a  material  thing  in  the 
action.  A  jury  or  trial  Judge  is  not  bound, 
of  course,  to  believe  the  witness  when  he 
flayB  be  did  not  have  a  certain  Intent,  but 


may  find  In  the  circumstances,  actions  and 
language  an  entirely  different  intent,  but 
the  testimony  of  the  witness  "Is  competent 
and  relevant,  and  not  ImmaterlaL"  See 
Walker  v.  Obanslor,  153  CaL  118,  125,  94 
Pac.  606,  17  L.  B.  A.  (N.  S.)  455,  126  Am.  St. 
Rep.  61,  and  cases  dted.  But  we  are  satis- 
fled  that  these  errors  were  not  prejudicial 
to  defendant's  case.  She  testified  very  fully 
as  to  her  reasons  for  going  to  Dr.  Holden 
and  various  other  parties,  and  her  testimony 
was  utterly  Irreconcilable  with  the  theory 
of  the  presence  of  any  feeling  of  111  will  to- 
wards plaintiff  or  any  desire  on  her  part  to 
Injure  her  In  the  slightest  degree.  It  is  man* 
if  est  upon  a  review  of  the  evidence  actually 
given  by  the  defendant  that  the  further  ex- 
press statement  by  her  to  the  effect  that  she 
had  no  desire  or  intent  to  Injure  plaintiff 
could  not  have  changed  the  views  of  the 
jury  or  affected  the  result.  See  Splnks  ▼. 
Clark,  147  Cal.  439,  451,  82  Pac.  45. 

The  judgment  and  order  denying  a  new 
trial  are  reversed. 

We    cwonr:      SHAW,    3.;     SLOSS,    J.; 
HEN6HAW,  J. 


ATLANTIC.  GULF  &  PACIFIC  CO.   v. 

Wright  et  ai.    (Civ.  eoo.) 

(Court  of  Apjjeal,  Third  District,  CaUfornia. 
Aug.  21, 1909.) 

1.  JrbaMENx  (S  129*)— Dbfault  Judgicbnt. 

Where  the  memorandum  of  default  at- 
tached to  a  complnlnt  in  ah  action  against  two 
defendants  recited  that,  "defeadants  {BBinlng 
th«m]  having  dtmurred,  etc.,  aad  said  defandattt 
having  failed  to  answer,  etc,  the  default  of 
said  defendant  is  hereby  entered,"  but  the  judg- 
ment on  demtirrer  recitM  that  "defendants  [nam- 
ing them]  having  demurred,  etc.,  and  Mid  dft> 
fendants  naviog  foiled  to  answer,"  etc.,  it  suf- 
ficiently appeared  that  the  word .  "detendant" 
was  Intended  to  include  both  defendants. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  240;   Dec.  Dig.  {  129.*1 

2.  Jxrbbwem   (J  380'»)—OoRSTBconoir— Pas- 
ties.  ' 

In  case  of  doubt  regarding  the  signifieattoa 
of  a  judgment  or  any  part  thereof,  the  whole 
record  may  be  examined,  and  though  the  word 
"defendant"  Is  written  in  the  body  of  the  judg- 
ment, it  will  be  constmed  as  reierring  to  and 
including  all  of  the  defendattts  named  ia  the 
caption. 

[Ed.  Note.— For  other  cases,  see  Jodgment^ 
Cent  Dig.  I  974;  Dec.  Dig.  §  530.*] 

Appeal  from.  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  John  Hunt,  Judge. 

Action  by  the  Atlantic,  Gulf  &  Pacific, 
Company  against  Susie  D.  Wright  and  an~ 
other.  From  a  default  Judgment  in  favor  of 
plaintiff,  defendants  appeal.    AfiSrmed. 

Jellett  &  Meyerstein  and  Maxwell  McNott, 
for  appellants.  Corbet  &  Selby,  for  respond- 
ent 

BURNETT,  J.  The  appeal  Is  from  ft  do- 
fault  judgment  entered  by  the  clerk  of  the 
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superior  court  In  qn-actton  vpon  a  pcomltK 
Bory  note. 

Tbe  whole  contention  of  appellants  iss  bas- 
ed upon  an  obvious  clerical  misprision  in  ttie 
memorandum  of  default  attached  to  the  com- 
plaint, and  Is  supported  t>y  an  argument 
more  Ingenlns  than  persnaslve.  This  memo- 
randum recited  that:  "In  this  action  tbe  de- 
fendants, Susie  D.  Wright  and  Prank  V, 
Wright,  having  demurred  to  plalntllTs  com; 
plaint  on  file  herein,  and  said  demurrer  hay- 
ing been  overruled  by  order  of  court,  with 
leave  to  defendant  to  answer,  and  said  de- 
fendant having  failed  to  answer  within  the 
time  allowed,  after  due  notice  of  overruling 
said  demurrer  bad  been  given,  the  default 
of  said  defendant  in  the  piemises  la  hereby 
duty  entered  hereio."  The  "judgment  on  de- 
murrer" contains  these  recitals:  "In  this 
action  tbe  defendants,  Susie  D.  Wright  and 
Frank  Y.  Wright,  having  demurred  te  plain- 
tUTs  complaint  on  flle  herein,  and  said  demur- 
rer having  been  overruled  by  order  of  court, 
with  leave  to  defendant  to  answer  within  10 
days,  and  said  defendants  having  failed  to 
answer  within  the  time  allowed,  after  due  no- 
tice of  overruling  said  demurrer  had  been  giv- 
en, and  the  default  of  said  defendants  In  tbe 
premlsee  having, been  duly' <entered  according 
to  law,"  etc.  If  there'  is  any  uncertainty  In 
the  memorandum  as  to  whether  tbe  default 
of  one  or  both  of-  the  defendants  was  entered 
It  is  entirely  removed  1^  the  language  of  the 
jndgnient:  By  any  fair  and  reasonable,  con- 
struction .of  these  two  instruments  the  con- 
clusion ii'  reached  that  when  the  word-  "de- 
fendant" appears,  it  was  Intended  to  include 
both  defendants.  Biit  it  is  |>roper  alstt'to 
conaldec  tbe  entire  judgment  roll  IndHdiiig 
the  complaint  and  the  demurrer,- and  tiuatbf 
thie  matter  Is  settled  beyond  peradvtntttire. 
The  rule  is  undoubtedly  fi.i  stated  in  section 
45  of  Freeman  on  Judgmoits,  as  follows:  "In 
case  of  doubt  regarding  the  slgniflcatlon  of  a  - 
judgment  or  of  any  part  thereof  the  whole 
recoM  may  b«  exBBaineaft»  the  purpose  of, 
removing  the  doubt.  •  •  •  On  the  other 
hand,  though  the  word  "defendant"  Hi  wsltr. 
ten  in  tbe  body-  of  tbe  judgment,  it  will  be 
construed  ap  referring  to  and  Including  all, 
tbe  defendants  named  in  the  caption."  See, 
also,  25  Am.  &  Eng.  Bney.  of  Law,  1070,  and 
cases  cited.  Regarding,  then,  for'  thte  put^ 
pose  of  the  decision  the  memorandum  of  de- 
fault as  a  part  of  the  Judgment  coll,  no  irreg- 
olartty  appears  of  sufficient  gravity  to  justi- 
fy a  reversal  of  the  judgment. 

We  deem  It  unnecessary  to  consider  the 
contentions  of  respondent  that  this  memo- 
randum is  not  properly  a  part  of  the  judg- 
ment roll(  tli^t  there  is  an  "amended  de- 
fault," unobjectionable  in  fonn,  attached  to 
tbe  complaint,  apparently  as  of  the  same 
date  as  the  memorandum  of  whl(A  complaint 
Is  made,  tJiat  no  evidence  appearing  to  tbe 
contrary,  the  presumption  i9  that  tbe  default 


as  aetnaUy  eotared  was  correcl;  and,  foiv 
tbennore;  that  there  Is  an  order  and  finding 
of  tlifi  court  to  the  effect  that  there  was  « 
clerical  misprision  on  the  part  of  tiie  clerk, 
avd  directisg  tfaat  the  record  be  corrected  so 
as  to  speak  the  truth,  as  we  view  the  posi- 
tion of  appellants  as  entirely  without  merit 
and  involving  at  most  a  mere  Irregularity 
which  could  not  possibly  h«ve  prejudiced 
their  substantial  rights. 
The  Judgment  is  affirmed. 

We  concur:    CHIPMAN.  P.  J.;  HABT,  X 


PEOPLE  V.  CUSICK.    <Cr.  98.) 
(Court  of  Appeal,  Third  District,  Califomia. 

Aug.  23,  190».) 
Ckimiwai,  Law  (|  1116*)— Appbai<— Bttt  op 

EXCXFTIOJTS— MATTJEBB  to  Bit  iNCLTTDEOi 

The  Bustaining  of  a  demurrer  to  an  infor- 
mation cannot  be  reviewed,  where  the  informa- 
tion and  the  rroiinds  of  demurrer  are  not  con- 
tained in  tbe  bill  (^  exceptions.  ,' 
[Ed.  Note.— For  other  cases,  see  CWmlnal 
Law,  Cent.  Dig.  |  2924  j  Dec.  Dig.  S  1116.«J, 

Appeal  from  Superior  Court,  Yuba  Coun- 
tj* ;  Eugene  P.  McDanlel,  Jnd^. 

J.-  J.  Cnsick  was  informed  '  agalnsl '  foir' 
criminal  libel.  From  a  Judgment  sustaining 
ft  demuWer  to  the  Information,  the  People' 
appe&l.    Affirmed. 

U.  S.  Webb,  Atty.  Gen.,  and  F.  H,  Greeley, 
for  tl»e  People.  W.  H.  Carlin  and  Waldo  S. 
Johnson,  for  respondient. 

HART,  J.  The  defraidant  was  informed 
against  by  the  district  attorney  of  Tuba 
c<r*Hty  fir  the'vrlrfic  ol  criminal  libel  alleged 
to  have  been  committed  upon  one  Wi'O.'Wli- 
kins.  A  demurrer  dpon  the  ground  that  tbe 
facts  stated  In  tbe  Information  do  not  consti- 
tute a  public  offense,  and  that  said  informa-. 
tion  "does  not  substantially  or  at  all  conform 
to  the  requirsmebts  of  sections  950,  951,  and 
952  of  Hfae 'Penal  Gddd,"  vms  sustained  by  the 
trial  court,  and '  the  defendant  ordered  dis- 
charged,, and  hlSi  ttondsmen  rrieasedt  It  is 
from  the  judgment  upon  the  demurrer  that 
this  a0;peal  is  taken  by  the  people.   ' 

Upon  the  oral  argument  of  the  catise'  lie- 
fore  this  court,  the  point  was  made  for  the 
first  time  tliat,  as'  the  bill  of  exceptions  does 
not  contain  the  information  and  the  grounds 
of  the  demurrer,  the  ruling  of  the  court  be- 
low cannot  be  reviewed.  The  transcript  con- 
tains the  information,  tbe  demurrer,  minutes 
of  the  aireignment,  and  a  purported  bill  of 
exceptions,  which,  as  respondent  declares, 
does  not  embrace  elthtt'tbe  informatlDn  or. 
the  demurrer  or  the  grounds  thereof.  We 
art,  therefore,  without  any  properly  authen- 
ticated record  from  which  we  can  determine 
whether  the  court  erred  in  its  ruling  on  the 
demurrer.    Tbis  caeie  is  substantially  similar 
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In.  All  Mspe<!ts  to  the  caseB  of  Peoid«  r.  E<onK, 
121  Cal.  494.  58  Pac.  1007,  aad  People  t. 
Dniffel,  8  Cal.  App.  781,  86  Pac.  907.'  In 
tbe  fonuer  case  tbe  Sapreme  Court  sayB: 
"Sections  1172  and  1174  of  Ute  Penal  Code 
pro¥|cle  for  exceptions  and  for  a  bill  of  ez- 
ceptlona  to  this  very  mling.  It  may  well  be 
held  ttiat  these  provisions  are  exclnsive  of 
any  other  mode  of  obtaining  a  review,  even 
when  there  Is  a  Judgment  t<A\.  Bnt,  how^ 
ever  that  may  be,  there  can  be  no  possible 
doubt  about  It  In  a  case  like  this,  where 
there  Is  no  other  mode  provided  for  a  record 
upon  appeal." 

The  Attorney  General  undertakes  to  dif- 
ferentiate the  present  case  from  those  we 
have  cited;  but  we  fall  to  perceive  any 
ground  for  any  distinction  between  them. 
In  both  this  case  and  tbe  cases  referred  to 
the  appeals  are  by  the  people  from  the  or- 
der or  Judgment  sustaining  the  demurrers. 
The  only  distinction  between  the  cases, 
which  Is  no  distinction  at  all  so  far  as  tbe 
question  bere  is  concerned,  Is  that  In  the 
caws  dted  the  sccusatory  pleadings  were 
Indictments  and  the  trial  courts.  In  each 
case,  upon  sustaining  the  demurrer,  ordered 
a  resubmission  of  tbe  case  to  another  grand 
Jury,  while  bere  the  pleading  is  an  Informa- 
tion, and  tbe  defendant  was  ordered  dis- 
charged upon  the  allowance  of  the  demurrer. 

There  being  no  legal  record  before  us 
from  which  it  can  be  ascertained  whether 
the  order  or  Judgment  sustaining  the  de- 
murrer was  erroneous,  the  Judgment  appeal- 
ed from  must  be  affirmed;  and  It  is  so  or- 
dered. 

We  concur:  CHIPMAN.  P.  J.;  BUR- 
NBTT,  J. 


PBBSTON  V.  CEJNTRAL  CAUFORNIA  WA- 
TER &  IRRIGATION  CO.    (Civ.  «06.) 

(Coart  of  Appeal,  l^ird  District,   Caltfomla. 
Aug.  23. 1909.) 

1.  Sales  (|  868*)— AonoR  fob  Pmck— Coic- 

PfiAIKT. 

A  complaint  alletdUig  "that:  bet  ween,  tbe  1st 
day  of  January,  1907,  and  September  Ist  fol- 
lowine,  a  lumber  company  sold  and  aellvered  to 
defendant  lumber,  matemls,  and  merchandise, 
aa  which  there  became. doe  to  the  Inmber 'com- 
pany a  balance  of  $5,475.57,"  and  that  the  claim 
had  been  duly  assigned  to  plaintiff  for  a  valua- 
ble consideration  and  was  unpaid,  waa  good  as 
stating  »  eanse  of  action  In  indebitatus  assump- 
sit. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  35$.»] 

2.  OOHTBACTS    (§     337*)  — BbKACH  — NONPAT- 
,  JIBWT— PLKAniNG. 

A  complaint  alleging  that  the  sum  claimed 
or  a  part  thereof  baa  not  been  paid  sufficiently 
alleged  a  breach  of  the  contract  declared  on. 

[Bid.  Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  {|  1682-1690;   Dec.  Dig.  §  337. »J 


8.  PuUDiNO'd  198*)-^AirswKB— DEmAi.— 
Nkoativk  Pbeonakt. 

A  denial  that  defendant  became  Justly  or 
otherwise  indebted  to  H.  for  a  balance  on  ac- 
count for  labor  and  services  rendered  defendant 
.>y  H.  between  March  1,  1907,  and  September 
i,  1907,  or  at  any  ether  time,  for  the  sum  of 
$413.56,  involved  a  negative  pregnant,  and  was 
fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  fS  261-263;   Dec.  &g.  |  12C.»1 

4.  Apfeai.  and   Ebbob   ({   1040*)— Rkview— 
Habuless  Ebbob— Ruling  on  Deuubbeb. 

In  an  acti6n  for  the  price  of  goods  sold,  it 
was  harmless  error  to  overrule  a  special  demnr- 
rer  to  the  complaint  that  it  was  uncertain 
whether  tbe  action  was  brought  on  an  express 
or  implied  contract,  where  defendant  not  only 
answered  by  a  mere  negative  pregnant  as  to  the 
indebtedness,  but  also  at  tbe  trial,  made  no  at- 
tempt to  disproive  the  claims -sued  on,  nor  is  it 
an  objection  to  this  holding  that  the  trial  court 
would  probably  have  rejected  any  evidence  to 
disprove  such  claims  under  tbe  answer. 

[Ed.  Note.-— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1040,*] 

5.  JtJDGMENT  (I  256*)— SUPPOBT  IH  FlirDIlIGS 
— PLEADIlreS. 

A  complaint  containing  several  counts  in 
assumpsit  averred  that  plaintiff  "claiau  Interest" 
on  the  amounts  alleged  to  he  due.  A  special  de- 
murrer was  filed,  but  not  to  such  allegation, 
nor  did  the  answer  deny  that  plaintiff  was  enti- 
tled to  interest  on  the  eialma.  Tlw  court  foand 
generally  that  all  the  allegations  of  the  com- 
plaint were  true,  and  that  all  the  allegations 
and  denials  of  the  answer  were  untrue.  BeU, 
that  a  judgment  allowing  Interest  was  aamly 
sustained  by  the  finding^,  though  the  allecation 
in  the  complaint  aa  to  interest  was  not  In  the 
form  of  an  allegation  of  fact. 

[E^.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  {  256.*] 

6.  Tbial  (i  53*)— ScoPB  of  Bviderob— Erracr 
OF  Admission— AssioNicENTB. 

Where,  in  an  action  on  several  assigned 
clafans,  each  of  the  assignments  contained  an 
itemised  account  of  the  indebtedness,  and  the 
assignments,  when  introduced  in  evidence,  were 
not  specifically  llmiten  to  the  purpose  of  proving 
the  assignments  of  the  claims  to  plalnnff,  the 
court  was  properly  anthorlaed  to  consider  them 
as  evidence  of  the  indebtedness. 

[Ed.  Note.— For  otbw  cases,  see  Trial.  Dee. 
DiTlCS.*]     , 

7.  COBMBATIOMa    <f  '482*)--CiaJlIB— ASSION- 
KERT»— AtTTBOBITT  OF  MaRAGKB— EVIPMIOB. 

Since  the  manager  of  a  corporation  ordina- 
rily controlg  its  administrative  affairs  to  the  ex- 
tent of  performing  acta  within  the  ordinary 
scope  of  its  business  without  express  or  direct 
authority  from  the  board  of  diiecton,  assign- 
ments of  claims  for  freight  by  a  railroad  cor- 
poration, and  for  merchandise  by  a  mercantile 
corporation  by  the  managers  thereof,  constitut- 
ed prima  facie  proof  of  authority  in  sneh  man- 
agers to  execute  the  assignmeuto  on  behalf  o. 
the  corporations. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dee.  Dig.  «  432.*] 

Appeal  from  Superior  Conrt,  1\iiar«  Coun- 
ty; W.  B.  Wallace,  Judge. 

Action  by  C.  W.  Preston  against  tbe  Cen- 
tral Caltfomla  Water  &  Irrigation  Compa- 
ny. Judgment  for  plslntlff,  and  defendant 
appeals.    Affirmed. 
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.iljp«Uant    W.  O.  Bradlqy  and  B.  C.  Slanis- 
wrortta,  for  respondent  .  , 

HABT,  X  Tbe  plaintiff  Incngunited  tbls 
action  to  recover  tbe  sam  of  18,446.43,  mad 
interest,  alleged  to  be  due  for  goods  sold  and 
aerrices  rendered  by  tbe  aeaigners  of  pkUa*- 
tlff.  The  pUntlfl  eecnred  jndgBWUt  for  tbe 
sam  sued  for,  together  with  Inten^t,  and  tbe 
defendant  proteentes  thia  appeal' from  aaid 
Jodgment  and  from  the  order  denying  it  a 
nenr  triaL  A  genaral  and  special'  demnrier 
to  the  complaint  was  interposed  by  tbe  de- 
fendant and  overmled  by  the  ooart 

The  special  demnsrw  SBBftlto  ibe  -coaaplaint 
on  the  ground  of  iincertalm(7r  charglBg  that 
from  its  aTermeuts  it  cannot  ^  ascertained 
whether  the- "lumber,  materials,  and  mer^ 
cbandlse,"  eta,  mentioned  in  the  complaint, 
were  sold  at  agreed  prices  or  the'  amounts 
alleged  as  beiag  due  therefor  were  the  rea- 
sonable value  thereof.  Similar  criticism  is 
directed  against  those  counts  of  the  c<Hn- 
plaint  alleging  the  performance  of  certain 
sarvloee  for  which  recovery  is  sought.  In 
other  words,  it  is  insisted  that  the  averments 
of  the  complaint  are  uncertatn,  in  that  it  can- 
not be  determined -therefrom  whether  the  ac- 
tion is  for  recovery  upon  express  contracts 
by  which  the  prices  to  be  paid  for  the  goods 
sold  and  the  services  performed  were  fixed 
and  agreed  upon'or  upon  implied  contracts 
for  the  reasonable  value  ot  tbe  goods  and 
services. 

Tbe  claim  Is  also  made  that  the  complaint 
is  obnoxious  tb  the  objection  that  its  aver- 
ments throughout  involye  mere  condusions 
ot  law.  The  complaint  sets  out  in  as  many 
dlsttact  counts  a  number  of  different  and  dis- 
tinct claims  In  various  amounts,  and  alleges 
Uie  assignmeAts  thereof  to  the  plaintiff  by 
the  original  owners  of  said  claims.  The  first 
count  of  tbe>  complaint  alleges,  after  declar- 
ing the  def aidants  be  a  corporation,  "that 
between  the  1st  day  of  January,  HSXYT,  and 
the  1st  day  of  September,  1007,  tbe  Exeter 
Cumber  Oompany  sold  and  idellvered  to  said 
defendant  Inmber,  materials^  and  mierChan' 
dise  upon  which  there  became  due 'to  said 
Kxeter  I/umber  Oompany  a  balance  of  Ave 
thouaand  fonrhondred  and  seventy-flve  and 
*Vioo  dollars."  Assignoaenf  of  said  dahn 
to  the  plaintiff  for  a  valaaMe- oonsiddratton 
and  its  nonpayment  are  alleged.  The  avev-^ 
ments  of  fiie  other  counts  are,  mutatis  mu- 
tandis, in  Identical  language  with  that  of  the 
flnt.  count.  As  tb  the  first  and  seventh  counts 
(the  latter  being  the  claim  of  B.  Sweet  Com- 
pany), the  answer  merely  denies  the  aealgn- 
ments  of  the  claim  therein  set  out  to  the 
plaintiff  by  the  original  owners'  thereof, 
while,  as  to  the  other  counts,  the  answer 
makes  a  futile  attempt  to  tender  an  Issoe  up- 
on the  question  of  the  alleged  indebtedness, 
and  denies  the  assignments  of  the  claims 
therein  pleaded. 

1.  Gounsd  for  appellant  claim,  among  the 


other  Q(Mp(teat}0n<k  mentUn^d,  "tl|ftt  {itdpptiw 
[he  language  of  their  brief];  whll^  we  are 
aware  that  it  has  been  repeatedly  held'  Ip 
this  state  that  even,  under  our,. Code  a  coot- 
uion  opunt  is  not  obnosJous  to,  a  general  de- 
uiurrer.  It  is  apparent  that  the  averment  with 
reference  to  the  Slxeter  Lumbv-  Confsany'a 
claim  Is  not  cast  in  the  form  of  a  conunon 
count."  But  there  is  in  our  opinion  nothing 
In  this  point  It  may  be  coocfded  that  the 
complaint  is  not  to  be  Indoisedr  as  an  ex^ 
emplar  of  model  pleading,  yet  it  is  clear  that 
its  -averments  axe  In  the  form  of  an  indebits- 
tua  assumpsit  or  a  common  coont  Nor  do  im 
think  that  the  complaint. is  obnoxloua  tothft 
other  objections  pointed  out  by  and  InaiBted 
upon  under  the  special  demurrer.  -As  w6 
hare  said,  the  complaint  is  by  no  means  a 
perfect  pleading  in  an  action  indebitatus  mb- 
Bumpsit  In  form;  and,  while  tb«e  is  no 
ioubt  that  its  averments  could,  be  coBstrueS 
as  Involving  in  a  measurd  oowdnsiona  of  law, 
we  think  they  are  snffioleDt  to  mmt  one  of 
the  essential  reqiilsUies  of  all  good  pleading, 
to  wit:  That  the  matter  jrteaded  mnst  be 
clearly  and  distinctly  stated,  so  that  it  may 
be  f  uUy  understood  by  the  adveiae  party,  the 
counsel,  the  Jury,  and  the  Judges,  and  ea- 
pedally  (as  regards  the  complaint)  that  th0 
ilefepdant  may  be  enabled  to  plead  the  ]nds- 
mmt,  which  may  be  rendered  in  tha  canae,  in 
bar  of  any  subeeqnent. action  for  the  same 
cause.  Gould's  Pleading,  |  61.  c.  8.  Hcre^e 
complaint  states  that  between  certain  desl^- 
oftted  dates  the  defendant  became  Indebted 
to  the  assignors  of  plaintiff  in  certain  sunad 
for  geedsAUd  merchandise  aold  and  delivaMI 
and.  for  services  rendered  to  the  defendant, 
and  that  no  part,  of  such  aaas  has  ever  beoi 
paid.  It  is  difficult  to  conceive  how  the  de- 
fendant or  any  person  of  ordliMry  tnteIU> 
geace  could  misapprehend'  these  aTermflntsi 
M  how  a  denW  of  .them  wonld  not  tender  am 
issue  of  fact,  of  wi>idi  a  Judgment  cduld  be 
predicated  so  deari  deflaite,  and  certtln  as 
to  constitute  «n  obrloaa  and  Eeadily  percels) 
able  bar  against  any- subsequent  action  which 
might  be  instituted  for  the  same  causes. 

But  we  ara  not  without  directs  anthosity  In 
CalifomlB  upholding  a  complaint  in  an  adtion 
indebitatus  assumpsit  in  form  whose  aveif 
ments  are  Identical  with  rthose  ooi^taltaed  In 
the  oenaplaint  in  the  present  case.  In  tlie  com- 
puoatlv^  recent' cKse  of  MeVarland  v.  Hct' 
eomb,  128  Oal.  84,  6S  Fac.  761,  the  complaint 
alleged' "that  William  A.  Bolcomb  was  at  the 
time  of  his  death  indebted  to  tbe  plaintiff  In 
the  sum  of  $7,600  at  a  balance  due  to  plate'* 
tiff  for  nursing,  boarding,  lodging,  donneet- 
ing,  advising,'  and  taking  care  of  the  said 
William  A.  Holcomb  almost  continuously 
from  the  29th  day  of  November,  1870,  down 
to  the  4th  day  ot  November,  1895,  in  the 
dty  and  coun^  of  San  Francisco,  state  of 
California."  To  this  complaint  a  demurrer, 
both  general  and'  special,  was  interposed,  the 
latter  for  uncertainty,  and  the  special  demur- 
rer sustained.   The  court,  reversing  the  Judg« 
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m«nt  snterefl  after  demnrrer  stntalned,  has 
tblB  to  say:  "Under  the  astern  of  pleading 
at  tbe  conunon  law,  it  was  requisite  that  the 
declaration  in  an  action  of  aaanmpBlt  npon 
an  ezecnted  consideration  abonld  ahow  that 
the  consideration  for  the  promise  by  the  de- 
fendant was  mffldent  to  support  his  promise, 
and  It  was  SQfflclent  to  aver  that  the  con- 
sideration was  ezecnted  at  his  request;  bat 
this  averment  was  unnecessary  when  the  con- 
sideration as  well  as  the  promise  were  Im- 
plied from  the  nature  of  the  transaction  set 
forth  is  the  declaration— as  in  an  action  for 
goods  sold  and  delivered  to  the  defendant, 
or  for  money  loaned  to  him  by  the  plaintiff. 
FlsbiBr  T.  Pyne,  1  Man.  &  O.  265,  note.  nn> 
4er  otUr  system  of  pleading,  where  only  the 
facts  which  constitute  the  cause  of  action 
are  to  be  alleged,  it  is  not  requisite  to  aver 
either  the  consideration  or  the  promise,  when 
they  are  implied  as  a  legal  conclusion  from 
the  facts  which  are  alleged.  While  counsel 
and  advice  are  frequently  given  without  any 
request,  and  may  be  of  no  benefit  to  the  par- 
tj  to  whom  they  are  given,  yet  a  complaint 
"which  Shows  that  the  plaintiff  rendered 
services  to  the  defendant  which  were  receiv- 
ed by  him  in  person,  and  were  presumptive- 
ly at  his  request,  and  of  which  be  has  en- 
Joyed  the  benefit,  states  facts  from  which  the 
liability  of  the  defendant  therefor  Is  pre- 
snmed,  atad  is  good  as  against  a  general  de- 
murrer. In  the  present  case  the  nursing  of 
the  decedent  by  the  plaintiff,  and  his  accept- 
ance from  her  of  his  board  and  lodging  dur- 
ing the'  time  specified,  was  a  consideration 
sufficient  to  support  the  promise  for  compen- 
sation therefor  which  is  implied  in  law,  and 
to  render  him  liable  therefor." 

In  the  case  of  Aydelotte  t.  Billing,  8  Cal. 
App.  673,  97  Pac  698,  the  same  proposition 
M  the  one  here  having  been  under  review, 
alBiliar  objections  to  tbe  complaint  as  those 
urged  here  were  rejected  Upon  the  authority 
of  McFarland  v.  Holcomb,  supra.  A  petition 
for  a  rehearing  was  filed  in  this  court  in  the 
flrst-mentloiied  case,  and,  in  denying  it,  it 
was  said  through  Mr.  Justice  Burnett,  after 
setting  out  the  averments  of  the  complaint 
in  the  faist-tnentloned  case :  "It  will  thus  be 
seen  that  the  action  was  for  services  per- 
formed, that  there  was  no  allegation  that 
tb^  were  performed  at  the  instance  or  re- 
quest of  Holcomb,  or  that  there  was  any 
promise  to  pay.  l^e  Supreme  Court,  how- 
ever, held  that  the  complaint  stated  a  cause 
of  action.  If  that  case  is  not  directly  in 
point  here,  or  If  it  is  to  be  overruled,  the  de- 
cision to  that  effect  must  come  from  the  Su- 
preme Oourt"  A  petition  for  a  rehearing  in 
Aydelotte  v.  Billing  was  denied  by  the  Su- 
preme Court 

In  the  case  at  bar,  as  we  have  seoi,  the 
complaint  alleges  that  the  sums  claimed  or 
any  part  thereof  have  not  been  paid,  and 
this  has  often  beoi  held  to  be  a  sufficient  al- 
legation of  the  breach  of  the  contract  de- 
dared,  upon.    Byan  v.  HoUiday,  110  Col.  336, 


42  Pae.  861 ;  EUoz  t.  BuAman  Contracting 
Company,  ISO  OaL  S9S,  TS  Pae.  428;  Rich- 
ards V.  Lakeview  Land  Co.,  115  Cal.  642,  47 
Pac.  683.  In  the  last-cited  case  the  com- 
plaint, as  here,  contained  several  different 
counts.  In  each  .of  the  counts  In  said  com- 
plaint, ezc^  the  first,  flftfi,  and  seventh, 
there  was  an  averment  that  the  amount 
claimed  "has  not  been  paid,  or  any  part 
thereof."  In  the  first  count  the  only  aver- 
ment as  to  nonpayment  was  that  "thae  is 
now  due  and  owing  from  said  defendant  to. 
the  said  plaintUT'  the  amount  stated  in  said 
count  The  fifth  and  seventh  ooonts  upon 
the  subject  of  nonpayment  contained  similar 
averments.  These  were  held  to  be  mere  con- 
clusions of  law„  and  not  an  averment  of  fact 
Each  of  the  cemaining  counts.  In  which  it 
was  alleged  that  the  amount  claimed  "has 
not  been  paid,  or  any  part  thereof,"  w«s 
held  to  be  a  sufficient  averment  at  tbe  breach 
of  the  contract  the  failure  to  pay  coustitut- 
ing  the  breach. 

2.  The  point  that  tbe  complaint  is  uncer- 
tain and  amblguoas  because  it  cannot  be 
told  therefrom  wtaethw  the  several  dalnui 
therein  set  forth  arose  from  an  express  or 
an  implied  assumpsit  Is,  we  think,  without 
substantial  merit  While  it  would  undoubt- 
edly be  the  better  method  of  pleading  a  con- 
tract vpon  which  an  action  is  brought  to 
clearly  state  the  nature  of  the  aame — that 
is,  whether  the  action  is  on  an  express  cmi- 
tract  or  upon  a  quantum  valbat  or  quantum 
meruit — we  are  unable  to  perceive  upon 
what  principle  of  logic  the  strict  observ- 
ance of  that  rule  should  be  held  to  be  in- 
dispensably necessary  in  such  an  action  to 
the  statement  of  a  cause  of  action  impreg- 
nable against  the  objection  of  a  special  de- 
murrer. The  mere  denial  that  the  defendant 
is  indebted  to  the  plaintiff  in  the  sum  alleg>- 
ed  to  be  due  would  certainly  raise  the  only 
Important  issue  in  the  case,  to  wit  whether 
the  defendant  was  or  was  not  so  Indebted, 
and  such  issue  would  aecessarUy  be  thus 
tendered  whether  the  alleged  indebtedbess 
was  the  result  of  an.  express  or  an  tanpUed. 
contract  As  waS'  said  in  the  case  of  Ma]»- 
nhig  V.  Dallas,  78  Cal.  420, 15  Pac.  84,  where 
a  complaint  similar  to  the  one  here  was  con- 
sidered, though  not  0D>  demurrer:  "Under 
the  complaint  tbe  plaintiff  was  entitled  to 
recover,  if  he  had  performed  services  for 
the  defendant  such  sum  as  defendant  had 
agreed  to  pay  him  for  his  services,  or,  if  no 
price  was  flxedv  tlien  such  sum  as  his  serv- 
ices were  reasoaaMy  vrorth."  But  while,  as 
we  have  intimated,  the  special  demurrer 
should  perhaps  have  been  sustained,  it  for. 
no  other  reason  than  to  compel  pleaders  to 
adhere  to  the  very  first  rules  of  good  plead- 
ing, we  think  the  error  of  the  court  in  over- 
ruling It  could  not  have  operated  prejudicial- 
ly against  the  defendant  in  view  of  the  an- 
swer and  the  trial.  The  averments  of  th» 
answer  addressed  specifically  to  each  of  the 
counts  of  tits  (vinidatBt  do  not  raise  an  is> 
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sue  of  fact,  becanse  tbey  do  bttt  Involve  di- 
rect denials  of  the  existence  of  tbe  seTeral 
claims  declared  upon.  The  answer  "denies" 
each  of  tbe  coimtB  of  the  complaint  in  tbe 
form  In  which  the  denial 'Is  interposed  to  the 
count  alleging  indebtedsess  to  one  B.  B. 
Hooper,  which  Is  as  ft>l)ow»:  "Said  defend- 
ant denies  tliat  the  defendant  became  lastly 
or  otherwise  Indebted  to  B.  B.  Hooper  for  a 
balance  on  account  for  labor  and  services, 
or  lalrar  or  services,  rendered  said  defend- 
ant bj  said  B.  E'  Hooper  between  the  Ist 
day  of  March,  1907,  and  tbe  Ist  day  of  Sep- 
tember, 1907,  or  any  other  time,  in  tbe  sum 
of  $fi3.5a"  It  is  at  once  apparent  that  the 
foregoing  denial  involves  a  negative  preg- 
nant the  denial  being  in  the  preclae  sum  al- 
leged in  that  count  of  the  complaint,  and 
therefore  an  admission  of  an  indebtedness  of 
any  lesser  amount.  Blaukman  v.  Vallejo, 
16  Oal.  638:  Towdy  v.  ElUs,  22  Cal.  650; 
Estee's  Pleadings,  4  S174;  Moreover,  there 
was  no  evldepoe  offered  by  the  defendant  to 
prove  that  the  clalma  pleaded  In  the  com- 
plaint did  not  exist  and  were  not  paid>  Cer- 
tainly it  cannot  be  said  that,  having  failed  to 
deny  that  it  was  indebted  to  the  plaintiff  in 
■ome  sum  of  money,  and  having  made  no  ef- 
fort to  disprove  the  existence  of  the  claims 
counted  upon,  the  defendant  suffered  any  in- 
jury. Our  Code  expressly  declares  that  "the 
court  must,  in  every  stage  of  an  action,  dis- 
xegaxd  any  error  or  defect  in  the  pleading 
or  proceedings  which  does  not  affect  tbe 
substantial  rights  of  the  parties,  and  no 
Judgment  shall  be  reyersed  or  affected  by 
reason  of  such  error  or  defect"  Code  Civ. 
Proc.  i  475.  In  the  case  of  Gassen  v.  Bower, 
72  Cal.  555,  14  Pac.  206,  it  is  said:  "Where 
a  pleading  is  demurred  to  for  ambiguity,  we 
think  that  If  the  party  was  not  misled  to 
his  prejudice,  the  ambiguity  cannot  be  said 
to  "affect  tbe  substantial  rights  of  the  par- 
ties.' And  we  do  not  think  that  in  this  case 
the  appellaiif  was  misled."  In  Rooney  v. 
Gray  Bros.,  145  Cal.  753,  79  Pac.  623,  ft  la 
said:  "When  a  case  has  been  tried  and  a 
judgment  rendered  on  tbe  facts,  in  order  to 
warrant  a.- reversal  upon  the  ground  of  er- 
ror in  overruling  a  demurrer  interposed  up- 
on the  ground  of  uncertainty  in  the  com- 
plaint It  must  appear  that  some  substantial 
right   of  the  demurrant  has   been  affected, 

-  mtoe  prejudicial  error,  as  distinguished  from 
abstract  error,  suffered  by  him,  or  he  baa  no 
room  for  complaint"  See,  also,  Alexander 
V.  Central  L.  &  M.  Co.,  104  Cal.  532,  38  Pac. 
410  et  eeq.;  Rooney  v.  Gray  Bros.,  145  Cal. 

■  753-758,  79  Pac.  523 ;  Bank  of  Lemoore  V. 
Fulgbam,  151  Cal.  284-237,  00  Pac.  936;  Pe- 
terson Bros.  V.  Mineral  King,  etc.,  140  Cal. 
624-627,  74  Pac.  162 ;  Huffner  v.  Sawday,  153 
Cal.  86-89,  94  Pac.  424.  In  the  case  at  bar, 
mider  the  pleadings,  there  was  nothing  to 
prevent  the  defendant  from  attempting  to 
disprove  the  claims  set  out  in  the  complaint. 
It  Is  no  answer  to  the  claim  that  the  defend- 
ant sustained  no  substantial  injury-  to  now 
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say  tttat  no  Isaoe  npon  tbe  IndAtedneas  -was 
raised  by  the  pleadings,  and  that  the  court 
would  most  likely  have  sustained  objections 
.to  any  evidence  which  might  have  been  offer- 
ed to  negative  tbe  daim  of  Indebtedness. 
The  fact  remains  that  the  evidence  is  suffi- 
cient to  support  the  findings  of  the  court  In 
favor  of  tbe  plaintiff,  and  that  the  defend- 
ant made  no  effort  either  by  the  pleadings  or 
proof  to  deny  or  disprove  an  indebtedness  to 
plaintiff  arising  out  of  all  the  claims  count- 
ed upon.  In  other  words,  we  do  not  think 
that  the  defendant  could  have  been  misled 
to  bis  substantial  injury  through  the  conced- 
ed inartlflciallty  of  the  averments  of  the 
complaint  nor  that  having  gone  to  trial 
without  tendering  an  issue  i^mn  the  fact 
of  indebtedness,  and  having  failed  even  to 
offer  proof  against  the  existence  or  breach  of 
the  contracts  out  of  which  the  several  claims 
pleaded  in  tbe  complaint  are  alleged  to  have 
arlsm,  it  is  in  a  position  now  to  complain. 

3.  It  is  claimed  that  there  Is  no  finding  as 
to  Interest  and  that  therefore,  the  Judg- 
ment to  thp  extent  that  It  awarded  interest 
on  the  several  claims  set  forth  in  the  com- 
plaint, 4s  without  support  from  the  findings. 
This  contention  arises  from  the  nature  of  the 
allegation  as  to  interest  and  of  the  findings 
of  fact.  The  complaint  in  each  of  tbe  counts 
avers  that  the  plaintiff  "claims  Interest"  on 
the  amount  alleged  to  be  due.  This,  it  Is 
said,  is  not  the  averment  of  a  fact,  and  that 
as  tbe  court  does  not  make  a  specific  find- 
ing as  to  Interest  but  only  finds  generally 
that  "all  the  allegations  and  averments  of 
said  plaintiff's  complaint  are  true,"  and  that 
"all  tbe  allegations  and  denials  of  tbe  an- 
swer of  said  defendant  are  untrue,"  the  Judg- 
ment Is  without  a  prop  upon  which  to  rest 
so  far  as  interest  Is  concerned.  The  special 
demurrer  to  the  several  counts  of  the  com- 
plaint is  not,  as  we  have  seen,  addressed  to 
the  allegation  upon  the  subject  of  the  Inter- 
est claimed  upon  the  several  pleaded  claims 
from  the  time  tbey  became  due  and  payable. 
And  the  answer  does  not  deny  that  the  plain- 
tiff is  entitled  to  interest  on  said  claims,  and 
tbus  the  defendant  admits  the  truth  of  tbe 
averments  as  to  interest,  although  it  cannot 
be  dented  that  they  do  not  Involve  high-class 
pleading. ' 

4.  It  is  lastly  Claimed  that  the  evidence  Is 
insuffldent  to  support  the  findings,  and  that 
the  court  committed  prejudicial  error  in  its 
rulings  admitting  in  evidence  the  several  as- 
signments by  the  original  owners  of  the 
claims..  Neither  point  is  well  taken.  As  to 
fbe  findings,  the  court  based  its  decision  up- 
on tbe  admission  of  tbe  answer ;  that  is,  the 
court  assumed,  as  we  have  held  that  it  was 
justified  in  doing  from  tbe  nature  of  tbe  aver- 
ments of  the  answer  upon  the  question  of  in- 
debtedness, that  there  was  no  issue  before 
the  court  with  the  exception  of  that  tendered 
by  tbe  denials  as  to  the  assignments.  Be- 
sides, each  of  the  assignments  contained  an 
itemized  aecftont  of  the  ladebtedneas;  and. 
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Whiles  the  speddc  purpose  for  ivhlch  the  as- 
signments were  Introduced  was,  no  doubt,  to 
prove  the  fact  of  the  asslgnmentB  of  the 
claims  to  plaintiff,  yet  they  were  not  spedflc- 
ally  limited  to  that  purpose,  and  therefore  it 
vyas  proper  for  the  court  to  consider  them 
fior  all  the  purposes  of  the  case,  and  conse- 
quently as  evidence  of  the  indebtedness.  We 
think  the'  findings  are  sufficiently  supported 
by  the  evidence  and  the  admissions  of  the 
answer. 

5.  Nor  was  It  error  for  the  court  to  admit 
the  assigrnments  In  evidence  for  the  purpose 
of  showing  the  transfer  of  the  claims  to  the 
plaintiff.  It  was  shown  that  the  assignment 
by  the  Vlsalla  Electric  Railroad  CJompany  of 
its  claim  to  plaintiff  was  executed  on  behalf 
of  said  company  by  James  H.  Crossett,  the 
manager  of  that  corporation.  It  was  further 
proved  that  the  assignment  of  the  claim  of 
S.  Sweet  Company,  a  corporation,  was  ex- 
ecuted by  Mr.  licvls,  its  general  manager, 
and  to  this  assignment  was  attached  the  cor- 
porate seal  of  the  corporation.  It  will  not 
be  doubted  that  the  manager  of  a  corporation 
may  for  such  corporation  perform  any  act 
within  its  ordinary  business  transactions  and 
affairs.  And  it  cannot  be  questioned  that  an 
assignment  of  an  account  for  transporting 
freight  by  the  manager  or  superintendent  of 
a  railroad  cori>oratIon,  or  for  merchandise 
sold  by  a  mercantile  company,  Involves  any- 
thing beyond  the  transaction  of  the  ordinary 
affairs  of  such  corporation  or  mercantile  com- 
pany. The  objection  to  the  Introduction  of 
these  assignments  was  upon  the  ground  that 
1;here  was  no  evidence  disclosing  the  author- 
ity of  the  partle*  executing  the  assignments 
to  thus  act  for  the  corporation.  We  think 
that  the  proof  of  the  execution  of  the  Instru- 
ments by  the  managers  of  the  corporations 
amounted  to  at  least  prima  facie  proof  of  the 
authority  in  the  managers  to  execute  them 
upon  behalf  of  the  corporations  they  repre- 
sented, and  that  it  was, incumbent  on  the  de- 
fendant to  overcome  the  effect  of  such  proof 
if  it  could  do  so. 

In  McEiernan  v.  Lenzen,  56  Cal.  61.  objec- 
tion having  been  made  to  the  reception  In 
evidence  of  an  assignment  of  an  account  ex- 
ecuted by  the  manager  thereof  on  t>ehalf  of 
the  corporation  upon  the  ground- that  t)ower 
in  said  manager  to  perform  that  act  for  the 
corporation  was  not  shown,  the  Supreme 
Court  thus  disposes  of  the  point:  "No  form- 
al objection  has  been  made  to  the  assign- 
ment by  him.  The  sole  ohJectlon  Is  that  be 
had  no  power  to  make  it  at  all.  ♦  •  •  In 
respect  to  the  management  of  its  business,  a 
general  managing  agent  and  superintendent 
Is  the  representative  of  the  corporation,  and 
may  do  in  the  transaction  of  Its  ordinary  af- 
fairs what  the  coriwration  itself  could  do 
wUhin  the  scope  of  its  powers."  In  Jennings 
V.  Bank  of  California,  79  Cal.  323,  328,  21 
Pac.  852,  854,  5  L.  R.  A.  233,  12  Am.  St.  Rep. 


145,- tt'ls! said:  "The  ofllcem  wko  tftinaaict 
the  ordinary  baslneBS  of  a  corporation  are 
premimed  to  have  antkority  to  do  all  acts 
which  are  nsnal  anil  incidental  thereto." 
The  following  antfa&rltles  afllttn  the  nde  as 
thus  stated:  Gralg  v.  RIotdan,  99  CaL  316, 
33  Pao.  918 ;  Seely  ▼.  S.  J.  I.  M.  A  L.  Co..  » 
Cal.  22;  Bates  T.  Cbronado  Beadi  Co.,  109 
Cal.  160,  41  Pac.  856;  Waterman  on  ODrpo- 
rations,  §  30.  The  cases  dted  by  the  appel- 
lant upon  thia  proposition'  are  not  In  point 
Two  of  these  wero-where  the  secretary  of  a 
corporation  undertook  to  perform  someact'finr 
the  corporation  which  was  not  within  bis  an- 
thority  as  such  officer.  Besides,  there  should 
he  a  distinction  between  a  secretary  of  a  cor- 
poration and  the  manager  or  managing  agent 
thereof  as  to  the  presumption  of  power  to  do 
or  perform  any  act  within  the  ordinary  af- 
fairs of  the  corporation.  Ordinarily  a  man- 
ager of  a  corporation  has  control  of  the  ad- 
mlnlstratlTe  affairs  of  such  corporation  to 
the  extent  that  be  may  perform  many  acte 
within  the  ordinary  transaction  Of  Its  bnsl- 
nees  affairs  without  express  or  direct  au- 
thority from  the  board  of  directors;  while 
the  secretary  Is,  ordinarily,  a  mere  ministeri- 
al officer  under  the  control  of  the  manager 
and  the  board  of  directors,  and  whose  au- 
thority does  not  extend  to  the  transaction  of 
the  ordinary  affairs  of  the  corporation  upon 
his  own  Independent  volition  and  Jndgment 

Our  conclusion  is,  as  Is  apparent  from  the 
foregoing  views,  that,  while  ttiere  is  much  in 
this  record  justifying  criticism,  particularly 
as  to  the  pleadings,  there  Is  nothing  so  seri- 
ous as  to  warrant  a  reversal  of  the  Judgment 
and  the  order.  The  judgment  appears  to  be 
just  and  the  appeal' here  has  been,  as  Is  ol>- 
vious,  pressed  on  ultra  technical  lines. 

For  the  reasons  herein  s^t  forth,  the  Judg- 
ment and  order  appealed  from'  aris  affirmed. 

We  concur:  CHIP.MAN,  p.  J.;  BUB- 
NETT.  J. 


PEOPLB  V.  MTTHLT.    (Or.  00.) 

(C6urt  of  Appeal,  Third  District,  Galifomta. 

Aug.  21,  190G.) 

1.  OannNAf,  Law   (J  404*)— Dumowstbativb 
'  Evidence. 

About  40  days  a<te.r  a  homicide,  a  sift  liand- 
keichief  was  found  under  manure  in  the  bam  on 
the  premises  where  deceased  and  accused  re- 
sided, and  an  old  shoe  was  found  some  hnndred 
yards  from  the  house,  ai  well  as  pieces  of  oves- 
alls,  on  all  of  which  were  discovered  traces  of 
blood,  though  it  was  impossible  to  determine 
whether  it  was  human  blood,  but  the  articles 
were  not  shown  to  have  been  in  defendant's  pos- 
aession.  It  appeared  tliat  many  others  had  us- 
ed the  bam,  and,  while  acoused  frequently  wore 
bine  overalls,  the  only  positive  evidence  to  iden- 
tify the  pieces  found  was  that  they  were  ol>- 
tained  from  the  granary  where  they  were  left 
by  teamsters  by  accused's  mother-in-law  for 
nigs.  The  shoes  were  two  sizes  smaller  than 
those  worn  by  accused,  and  his  mother-in-law 
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tmtUM  that  thq^  ttiS  ban'hedi,  Sit  aa  'expiwi 
twtified .  that  they  weta  run.  over  In'  the  same 
manoer  a«"  accused's  shoes^  On  the  day  ot  the. 
autopsy  the  coroner  took  n'  bunch  of  kejrs  from 
decedent's  pocket,  (Ad-  aAercard  handed  them 
t*  aootber,  who  locked  the  dw>r'of  the  building 
in  wUcfc  decedent  was  ahot  and  on  onlocking 
it  the  next  taomin?,°saw  a  small  spot  resembline 
blood  on  the  doorkey.  Held,  that  accused  was 
not  safficiiently  'connected  with-  the  above  ar- 
ticles to  fdmit  them  U>._  evidence. 

[Ed.  Note.— For  other  ca^w,  wb  Criminal  liaw, 
Cent  Dig.  8J  801-893;    Dec.  Dig.  {  404.«1 

2,  HoMioiDB  <i  166*)— AiDimsuiuzT  or  Bti- 

DKNCB— MOTIT«. 

In  a  murder  pro^ecation,  the  state  offer- 
ed to  show  as  motive  evidence  of  the  deed  mTJe 
by  daeedantto  aoeoaed  of  an  undivided  on«- 
balf  interest  in  a. tract  upoa  which  their  both  liv- 
ed, and  a  sale  for  taxes  of  a  part  of  the  land  as- 
sessed to  decedent  and  its  nbnredemption,  as  well 
as  the  testimony  of  «.  witness  to  a  itmyentt- 
tion  with  aecnaed  a  montb  before  the  killing 
while  the  latter  was  plowing  his  field  which 
had  been  previously  used  for  a  melon .  patch, 
wherein  witness  asked  accused  why  decedent 
was  not  raising  radon*  ther»  now,  and'  accused 
npUed  with,  an  oath,  "Not  h*  wouldn't,"  and 
bad  told  accused  that  he  raised  melons  there, 
bat  he  did  not  know  in  what  year.  That  ac- 
ensed  also  said  that  decedent  never  would  raise 
any  itors  melons  theiB.  Btli,  tbmt  audi  «vi- 
denoe  was  admissible  as  having  sovne  possible 
connection  with  the  killing,  though  it  was  equal- 
ly consistent  with  Innocence. 

(Ed.  Note.— For  other  cases, '  see  Homicide, 
Oaat  DiK.  U  820-831;   Dec.  Dig.  |  ISa*] 

8.  CanniTAi.  1>aw  (}  1187*)  —  IwsTBtTcnow — 
^BQirnr^IisquxaTB  Giveh  nr  Past— Riobt 

TO  CXCKFT. 

Where  the  court  «nly  gave  a  part  of  an 
instruction  requested  bv  accused,  it  was  subject 
to  exception  by  accused  in  the  same  manner  as 
it  given  without  request ' 

(Bd.  Mole.— For  other  casca,  tea  CrimiBal  Laiw, 
Cent  Dig.  I  8009 ;  Pec.  Dig.  I  1187.*] 

4>  OuimrAi,  Law  (U  768^  80i7*)-'IiiRBira' 

XI0H8— Wroht  or  EviDBNca. 

In  a  bomlcide  case,  a  requested  instruc- 
tion that  statements  made  by  accused  out  of 
eomt  should  be  received  with  caution  and  the 
Joey  might  oonsidtr  that  there  waa  danger  ot 
mistake  or  misappreheiMion  of  witnesses,  mis- 
oae  of  words,  failure  of  the  party  to  express 
bia  meaning,  the  infirmity  of  memory  of  wlt- 
naaasa,  and  that  the  rule  applied  whei«  only  a 
part  of  aacaaed'a  d«elara(i^  were  i»t  in  evir 
deuce  could  have  been  refused  as  argumenta- 
tive and  Ittvading  the  province  of  the  jury. 

[Ed.  Nqte.— For  other  cases,  see  Criminal  Law, 
Cent  DSg.  M  1788-1799,  1805,  1959,  1900; 
Dee.  Dig.  U  768,  807i*J 

8.  CftDHifAL  Law  (1  71!i8*)— Iwarsdcnowft— 
OBKDiBiuTr  or.TESTmoirr. 

In  a  bomlcid*  case,  an  instruction  that  ver- 
bal statements  by  accused  out  of  court  should 
be  received  with  caution,  which  was  onlv  a 
part  of  an  Instruction  Hqoeated  by  accused  in 
view  ot  the  fact  tfaat.tba  witnaaaes  differed  ma- 
terially as  to  what  accused  said  after  the  hom- 
icide and  at  llie'  inquest  relating  to  the  case, 
was  er^eons  and  prejudicial  in  requiring  the 
Jary  to  view  with  cantion  accused's  evidence, 
which  denied  bis  fnilt,  instead-  nf  the  testimony 
of  others  as  to  his  statements;  accused  being 
entitled'  to  have  the  credibility  of  tils 'testimony 
determined  by  the'  jury  alone. 

nw.  Note.— For  other  cases,  'see  Criminal 
t«w,  Osbt  Dig.  M  1760^1789;    Dec.  Dig.  f 

768.4]  •  ...... 


8.  OmaAix.  Law  d  tU»>)-^^Pkmmkmt>lH-i 

DZBBXOABD  OF  XkSIISUOTIOII.  .     " 

The  appellate  court  cannot  assume  that 
the  Jury  disregarded  an .  instruction  in  a  homi- 
cide case,  so  far  as  it  was  objectionable  as  be- 
ing on  the  weight  ot'  the  avidenee  ao  a*  to  makar 
it  harmlessL 

[E}d, .  Noter^For  other  caaea.  see  Criminal 
If  w.  Cent  Dig.  »  8090-3099;  Dec  Dig,  | 
1163.*] 

Appeal  from  Superior  Cour^  Madera  Coon- 
tj;  W.  M.  Conley,  Judge. 

T.  H.  Muhly  was  convicted  ct  manslangb-., 
ter,  and,  from  the  Jad^ment  and  the  order 
denying  his  motion  for  a  new  trial,  lie  ap- 
peals.   Reversed.,, 

Emeat  Klette  and  Frank  Eauke,  for  ap* 
pdlant  U.  8.  Webby  Atty.  Can.,  and  J. 
Caiaries   Jones,   Asi^   Atty.   Gen.,   fot   th« 

People. 

■  "jf     .  ■         .*— .-..-■ 

BUBNUIT,  J.  The  defendant  waa  chargx 
ed  with  numi^er  and  convicted  of  manalaugii* 
ter,  and  tbe  appeal  is  from  ttte  Judgment 
and  tike  order  daiylng  his  motion  for  «  new 
trlaL 

Tbe  evidence  claimed  to  be  tncnlpatory  was 
entirely  drcumstantlal,  some  of  it  equivocal 
and  of  doubtful  propriety,  and  all  capable 
of  reconciliation  wttli  the  innocence  of  the 
accused.  Tbat  an  atrociou  murder  was  com- 
mitted is  Indeed  dear,  and  la  not  disputed, 
bnt  tbe  guilty  participation  of  appellant 
must  bare  been  a  matter  of  grave  doubt 
even  to  tbe  Jurors  who  rendered  the  verdict. 
Otherwise  the  conviction  of  manslaugbter. 
wltb  a  recommendation  to  tbe  mercy  of  tbe 
court  seems  unaccountable. 

It  appears  tiiat  the  deceased,  James  H. 
Betbel,  for  a  number  of  years  bad  resided 
on  kis  premises  in  the  foothills  of  Madera 
county,  where  he  kept  a  waySlde  sidoon  or 
roadhousek  At  tbe  time  ot  tbe  homicide, 
and  fw  several  years  prior  thereto,  appe- 
lant and  the  deeeased  were  tbe  owners  as 
tenants  in  common  of  a  tract  of  land  of  160 
acues  on  which  were  located  a  dweUlng 
bouse,  tbe  said  saloon,  and  other  buildlngsi 
For  tbe  preceding  year  defendant,  and  Ma 
wife  bad  been  residing  on  said  premises, 
and  deceased  bad  be«i  talctng  bis.meaki 
with  then  at  said  dwelling  bouse,  but  he 
oecnpled  as  a  sleeping  apareBiemt  a  portlom 
at  the  saloon  taOdlng.  The  house  and  sa-. 
loon,  atnent  170  feet  apait;  were  situated  on 
tbe  same  side  of  a  public  road  passing  across 
tbe  premises,  tbe  other  buildings  being  on 
tbe  otber  side  of  tbe  road  and  some  distaBoe 
from  tbe  residnice.  From  tbe  statements 
made  tbe .  next  day  by  defendant,  from  tbe 
testimony  of  bis  wife  at  tbe  trial  and  the 
description  of  the  scene  of  the  homicide  glv-. 
en  by  various  witnesses,  these  facts  are  de- 
duced: Oi)  the  evening  of  February. 28,  1908^ 
tbe  defeased  ate  supper  as  usual  'with  de- 
fendant, and  a  short  time  thereafter  the 
former  went  from  tbe  dwelling  bpnse  to  tba 


•Tor  otber  casta  see  same  topie  and  section  NTJMBBR  in  Sec,  *  Am.  Digs.  IStfi  to  Hate,  *  Reporter  Ivdezai' 
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saloon.  iLbont  the  time  he  reacted  the  potch.' 
thereof,  as  near  as  can  be  determined,  two 
shots  were  fired  from  a  shotgun,  one  of 
which  atmclc  the  head  and  face  of  the  de- 
ceased and  the  other  the  wall  of  the  saloon 
bnUdlng.  Thereupon  the  skull  of  the  de- 
ceased was  crushed  by  blows  inflicted  by 
some  blunt  instrument,  from  the  effect  of 
which  he  died — ^presumably  Instantaneously. 
According  to  the  statement  of  defendant, 
which  harmonizes  with  the  testimony  of  his 
wife,  he  was  in  the  kitchen  at  the  time  the 
first  shot  was  fired,  and  he  thereupon  step- 
ped outside  the  door,  heard  a  sound  as  of 
some  OQe  8cu£91ng  and  some  words  spoken 
by  deceased,  and  then  the  second  shot  was 
fired.  The  defendant  went  back  to  his  work 
in  the  kitchen,  and  later  tn  the  evening  went 
over  to  the  saloon,  to  inquire  concerning  the 
shots.  He  found  Bethel'^  body  lying  on  the 
ground  at  the  comer  of  the  saloon  porch. 
Early  the  next  morning  the  defendant  noti- 
fied a  neighbor  of  the  occurrence,  and  about 
10  day«  thereafter  the  former  was  arrested 
and  charged  with  the  crime. 

A  brief  recital  of  snbstantially  all  the  cir- 
cumstances which  might  have  been  consid- 
ered by  the  Jury  as  evidence  of  defendant's 
guilt  will  show  the  rather  feeble  foundation 
for  the  verdict,  and  emphasize  the  Maport- 
ance  of  examining  with  care 'certain  rulings 
daring  the  trial  and  an  instruction  given 
by  the  court  which  are  assigned  as  error  by 
appellant.  The  most  significant  circumstance 
in  this  connection  is  the  disappearance  of 
defendant's  shotgun.  Which  there  is  some  evi- 
dence to  show  was  probably  used  in  the 
perpetratldh  of  the  crime.  Diligent  search 
for  this  gun  was  made  on  the  premlees  Im- 
mediately after  the  homicide  and  at  various 
times,  but  wlthont  avail.  Appellant  made 
a. 'Statement  at  the  coroner's  Uquest  to  the 
eflEect  that  the  gun  was  taken  down  to  the 
saloon  on  the  day  of  the  homicide  to  shoot 
qn&Il,  and  that  he  had  never  seen  it  since. 
The  coroner  failed  to  reduce  to  writing  all 
the  testimony,  and  there  is  some  'discrep- 
ancy between  the  statements  of  the  witness- 
es as  to  whether  appellant  said  he  or  the 
deceased  took  the  gun.  Audie  K.  Wofford, 
a  member  of  the  coroner^  Jury,  testified  that 
appellant  said  that  "Mr.  Bethel  came  over 
in  the  forenoon  and  got  th^  ehotguO,  at' 
that  tima  He  said  It  was  loaded  whMi  he 
gave  it  to  him."  The  same  witness  declar- 
ed: "I  have  seen  Mr.  Bethel  use  this  gun 
more  than  once.  I  saw  him  shoot  quail  with 
It  there." 

Appellant's  wife  testified:  ""Mr.  Bethel 
came  over  to  the  house  during  the  after- 
noon. Mr.  Mnbly  was  In  and  out  as  usnal. 
I  was  out  in  the  kitchen.  I  did  not  see 
what  he  did  or  speak  to  him.  I  do  not 
know  what  he  came  for.  He  was  In  and 
oot  a  good  deal  of  the  time.  Sometimes  he 
came  for  his  tools  and  sometimes  he  came 
to  get  the  shotgun  to  shoot  quail."  She 
further  testified  that  "at  the  time  <tf  the 


shots  Mr.  MuMy  'Waa  dot'  bi  the  Mtchisn. 

•  •  •  When  the  shot  was  fired,  I  stood 
up  and  I  heard  the  screech  and  another  shot, 
and  then  I  put  the  baby  down,  and  I  start- 
ed Into  the  kitchen.  I  stepped  out  of  tb* 
kitchen  door  and  saw  Mr.  Muhly.  I  don't 
know  where  the  gun  was  on  that  night  Mr. 
Muhly  had  nothing  to  do  with  that  gun  aft- 
er or  immediately  before  supper  that  I  know 
of.  After  supper  was  eaten  and  Mr.  Bethd 
got  up  and  Mr.  Muhly  was  In  the  dining 
room  Mr.  Muhly  did  not  have  the  gun  that 
night  or  at  any  time.  I  have  not  seen  the 
gun  since."  The  Jury  ludoubtedly  dlscre.'.- 
Ited  the  foregoing  statements.  It  cannot  b« 
said  that  this  was  entirely  unjustified  since 
the  Jurors  are  the  exclusive  Judges  of  the 
weight  of  the  evidence  and  of  the  credibility 
of  the  witnesses,  but  there  appears  to  be 
nothing  xmreasonable  in  the  explanation  of 
this  circjimstance  given  by  the  defense,  es- 
pecially in  view  of  the  undisputed  fact  that 
at  times  the  deceased  had  the  gun  In  hla 
possession  and  would  (ihoot  quail  from  the 
saloon  porch.  And  whatever  may  be.  said 
as  to  the  probability  that  appellant  murdered 
Bethel,  It  Is  clear  that  the  prosecution  pro- 
duced no  evidence — presumably  because  of 
Its  inability  to  do  so — that  Muhly  on  the 
evening  of  the  homicide  used  or  had  tu.bla 
possession  this  shotgun.  -The  evidence  fur- 
ther shows  that  it  was  the  Invariable  cus- 
tom of  the  deceased  to  leave  the  door  of 
hia  saloon  Unlocked  while  he  was  taking  hi9 
meals  at  the  residence.  Witnesses  also  testl- 
fled  that  he  had  trouble  with  the  Indians,, 
and  that  he  said  he  "expected  to  be  killed 
by  the  Indians."  Tfcereforie,  grafting  that ' 
this  gun  was  the  InBtrnment  of  death,  the 
conclusion  of  defendant's  guilt  Is  no  more 
probable  than  the  view  that  while'  Bethel 
waa  at  supper  some  one  else  took  the  gun 
from  the  saloon  and,  lying  In  wait  for  him, 
brutally  took  the  life  of  the  deceased. 

The  conduct  and. appearance  of  the  defend- 
ant after-  the  homicide  probably:  also  excit- 
ed the  suspicion  and  indignation  of  the  Jnty. 
There  is  no  doubt,  however,  that  his  Infant 
child  was  seriously  ill,  and  the  wife,  testify- 
ing as  to.  what .  occurred  inunediately  after 
the  shooting,  said:  "I  came  back  Into  the 
house  and  I  went. back  into  the  front  room, 
and  he  went  back  with  me.  After  that  he 
went  back  and  finished  up  his  work  in  the 
kitchen.  I  remained  In  the  front  room. 
Then  after  he.  finished  up  his  work  he  came 
back  in  the  front  room.  When  he  came 
back,  there  was  something  said  with  refer- 
ence to  the  noise  or  shooting,  and  after  a . 
while  he  went  out  to  see  If  he  could  not  find 
out  what  was  the  matter.  He  went  out  the 
front  door.  I  don't  know  how  long  he  waa 
out.  It  was  not  very  long,  when  he  came  . 
back  I  asked  him  what  was  the  matter. 
Re  said,  They  have  got  Wm.  He  is  lyiag 
there  dead;'  and  I  went  to  crying.  I  waa 
frightened.  Mr.  Muhly  did  not  go  anywhere 
that  night.     He  wanted  to  go  and  notify 
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the  coroner  and  sberlfl,  but  I  ?^otild  not  I6t 
him  go.  I  was  scared.  I  knew  that  grand- 
pa was  killed  and  I  was  afraid,  and  just  did 
not  let  him  go,  that  was  all."  The  jury 
may  have  concluded  that  the  defendant's 
delay  In  communicating  with  others  was  In- 
dicative of  guilt,  but  who  can  say  that  an 
Innocent  man  under  the  same  circumstances 
certainly  or  probably  would  have  pursued 
a  dllTerent  course? 

Some  of  the  witnesses  testified  that  after 
the  homicide  tbe  defendant  appeared  to  be 
uervons  and  excited  and  one  of  them  said: 
"He  looked  like  kind  of  down — looked  like 
he  was  guilty."  Others  testified  that  there 
was  nothing  onusual  in  his  appearance.  It 
would  not  be  surprising  under  the  ^^cum* 
stances  of  suspicion  If  the  defendant,  wheth- 
er guilty  or  innocent,  was  somewhat  agi- 
tated, and  this  mental  perturbation  would 
probably  exhibit  itself  ao  as  to  be  observed 
by  others,  but  it  is  clear  that  testimony  con- 
cerning the  same  is  so  largely  a  matter  of 
opinion,  and  depends  so  mndi  upon  the 
temperament  of  the  accused  and  at  the  ob- 
aervers  as  to  be  of  very  little  value.  ' ' 

About  40  days  after  the  homicide,  while 
the  defendant  w'as  in  the  county  Jail  where 
he  bad  been  for  one  month,  some  parties 
under  the  direction  of  the  diatrlct  attorney 
engaged  fai  making  additional  search  of  the 
premises  found  an  old  sUk  handkerchief 
burled  under  the  manure  In  the  bam.  They 
also  picked  up  at  a  short  distance  from  the 
dwelling  house  a  number  of  pieces  Off  overall 
doth.  Some  time  lU'  September  anotber 
search  was  made  and  an  old- pair,  of  shoes 
was  found  in  a  crevloe  of  the  rocks  from 
100  to  150  7arda  from  the  house.  These  ar- 
ticles were  examined  by  a  ohemlst  who  tes- 
tified that  tbH-e .  w'ere  traces  of  blood  on 
each,  but  it  was  impossible  to  tell  whether 
It  was  human  blood  or  not  These  articles 
were  not  traced  to  the  defendant  It  was 
not  shown  that  be  ever  had  any  of  them  In 
his  possession,  and  they  were  i  admitted  over 
the  objection  of  appellant  The  evidence 
shows  that  the  horses  of  other  persons  as 
well  as  those  of  appellant  had  been  kept  in 
the  bam  and '  nameroas  other  ■parties  had 
been  there  at  various  times.  The  defend- 
ant frequently  .wore  blue  overalls,  but  the 
only  positive  evidence  to  identify  the  pieces 
of  clotli  was  to  the  effect  that  they  had  been 
obtained  from  the  granary  by  defendant's 
mother-in-law  for  the  purpose  of  making 
rugs-  and  that  they  were  never  worn  by  de- 
fendant, but  had  been  left  in  the  granary 
by  teamsters  who  frequently  slept  there. 

The  only  evidence  offered  to  connect  de- 
fendant with  the  shoes  was  the  testimony 
of  a  so-called  expert  that  the  shoes  were 
worn  or  run  over  in  a  mannw  similar  to 
those  admittedly  t>elonging  to  defendant 
There  seems  no  doubt,  however,  that  the 
shoes  were  two  sizes  smaller  than  those  usu- 
ally worn  by  the  defendant,  and  the  mother- 
in-law — however  strange  it  may  seexo — ^testi- 


fied positively  that  the  shoes  w6re  hers,  and 
she  tells  how  they  happened  to  be  In  the 
place  where  they  were  found.  The  only  cir- 
cumstance, therefore,  lending  color  to  the 
contention  that  these  articles  were  in  posses- 
sion of  appellant  at  the  time  of  the  hoihldde 
was  the  fact  that  they  were  found  en  bis 
premises  some  time  thereafter. 

In  State  v.  McAnamey,  70  Kan.  679,  7» 
Pac.  137,  It  is  said  by  the  Supreme  Court  of 
Kansas  that:  "Testimony  was  received  in  re- 
gard to  a  shirt  found  outside  and  near  de- 
fendant's house  on  the  day  after  the  alleged 
homicide,  and  on  portions  of  which  there  ap- 
peared to  be  a  pasty  stuff  of  a  reddish  cast 
Attention  was  specifically  called  to  this  testi- 
mony In  the  charge  of  the  court.  The  shift 
was  not  the  one  shown  to  have  been  worn 
by  the  defendant  at  the  time  in  question 
nor  to  have  belonged  to  him.  It  was  found 
after  the  post  mortem  examination  and  after 
crowds  of  people  had  been  at>out  the  prem- 
ises for  hours ;  but  where  It  came  from,  how 
it  came  to  be  tiiere,  and  what  afterwards 
l>ecame  of  It  do  not  appear.  The  connection 
between  the  shirt  and  the  defendant,-  or  be- 
tween It  and  the  supposed  homicide,  was  not 
sufficiently  shown  to  make  the  testimony  re- 
specting It  admissible."  The  evidence  of 
Identification  was  stronger  In  the  case  of 
People  v.  Hill,  123  Cal.  574,  56  Pac.  443,  than 
In  the  case  at  bar.  A  certain  stick  was  found 
by  a  witness  about  an  hour  after  the  affray*, 
and  Very  near  where  the  fight  t'oofc  place, 
and  It  appeared  that  the  deceased  was  killed 
by  being  struck  on  the  head  with  a  stick,  but 
the  Supreme  Court  declared:  "The  coUrf  al- 
so erred  In  permitting  the  club  which  Mc- 
Chire  found  In  the  corral  to  be  recfeived  Ih 
evidence  and  exhibited  to  the  Jury.  There 
was  no  evidence  identifying  the  stick  as 
the .  one  with  :(vbich  the  defendant  struck 
the  deceased,  or  In  any  way  connecting  the 
defendant  with  It  But,  as  It  is  evident 
from  the  description  of  the  physician,  that 
the  blow  could  have  been  produced  by  any 
other  large  and  smooth  instrument.  It  was 
necessary  that  there  should  be  some  evi- 
dence identifying  the  stick  as  the  one  with 
which  the  blow  was  given  before  It  could  be 
offered  In  evidence.  Otherwise  the  Jury  could 
only  conjecture  that  It  had  been  used  by  the 
deCendant.  See  Taylor  on.  Evidence,  f  557." 
Of  course,  circumstantial  evidence  Is  admis- 
sible to  trace  the  natural  objects  to  the  pos- 
session of  defendant  at  the  time  of  the  hom- 
icide, but  it  must  be  admitted  that  here  the 
Jury  "could  only  conjecture"  that  the  said 
articles  were  upon  bis  person  at  the  time. 
Indeed,  their  probative  force  depends  upon 
the  conjecture,  first,  that  these  objects  were 
In  possession  of  defendant  at  the  time  of  the 
homicide ;  and,  second,  that  there  was  upon 
them  the  blood  of  the  deceased. 

On  the  day  of  the  Inquest  an  autopsy  on 
the  body  was  performed,  and  the  coroner 
took  a  bunch  of  keys  from  the  clothing  of  th« 


Digitized  by 


v^oogle 


47* 


loi. VAQurw  vtwoa.'sxB. 


Wal, 


fleeeased  and  placed-  them  In  his  own  itocket 
In  the  evening  h«  handed  them  to  one  Charles 
N.  O'Neal.  The  latter  put  them  in  his  podiet, 
and  that  evening  he  locked  the  door  of  the 
saloon  with  one  of  the  keys,  and  on  the  next 
morning,  on  going  to  unlock  said  door,  he 
saw  what  he  took  to  be  a  small  spot  on  the 
doorkey  resembling  a  blood  stain.  The  keys 
were  received  in  evidence,  leading  the  jury 
probably  to  conjecture  that  the  defendant, 
after  killing  the  deceased,  obtained  the  keys 
from  his  pocket,  and  therewith  opened  the 
door  of  the  saloon.  In  our  opinion  the  fore- 
going objects  should  not  have  been  admitted 
in  evidence  as  the  connection  of  defendant 
theiewith  was  not  sufficiently  shown,  and 
there  was  too  much  scope  for  prejudicial  sur- 
mise in  view  of  the  well-kuown  fact  that 
"there  is  a.  general  mental  tendency,  when  a 
corporal  object  is  produced  as  proving  some- 
thing, to  assume  on  sight  of  the  object  all 
else  that  is  asserted  about  it." 

.The  o9ly  evidence  offered  to  show  motive 
for  the  homicide  was  testimony  of  a  deed  of 
an  undivided  one-half  interest  in  the  160 
acres  of  land  made  by  the  deceased  to  the 
defendant  in  the  year  1904  and  the  sale  of  a 
portion  of  the  land  assessed  to  Bethel  for 
the  nonpayment  of  taxes  and  the  fact  that 
it  had  not  been  redeemed,  and,  furthermore, 
the  testimony  of  the  witness  Peabody  to  a 
conversation  with  defendant  about  a  month 
before  the  homicide  when  the  latter  was 
plowing  in  a  field  where  there  had  been  a 
melon  patch  for  several  years.  The  witness 
said:  "I  asked  him  how  it  was  that  Jim 
wasn't  raising  any  more  melons  there."  He 
rqtlied  with  an  oath  and  said:  "No;  he 
wouldn't ;  Just  that  He  said  Jim  told  him  he 
raised  about  $200  worth  of  melons  there  on 
that  piece  of  ground,  but  I  don't  know  wheth- 
er he  raised  them  that  year  or  the  year  be- 
fore." He  also  said  "he  never  would  raise 
any  more  melons  there,  as  hear  as  I  can  recol- 
lect" The  witness,  though,  admitted  that  the 
relations  between  him  and  defendant  were  not 
friendly.  These  circumstances  may  have  had 
some  connection  with  the  killing  and  were 
properly  admitted  In  evidence,  but  It  Is  ob- 
vious that  they  are  consistent  also  with  the 
innocence  of  the  accused. 

The  court  was  requested  by  defendant  to 
give  the  following  instruction:  "Tov  are  in- 
structed,that  U  U  the  law  that  verbal  state- 
ments, or  as  they  are  sometimes  called  extrOr 
judicial  statements — that  is,  statements  made 
iV  fhe  defendant  mrt  of  court — are  to  he  re- 
ceived hv  the  fury  with  caution;  '  and  you 
have  a  right  to  consider  that  there  is  danger 
of  mistakes  from  misapprehension  of  the  wit- 
nesses, the  misuse  'of  the  words,  the  failure 
of  the  party  to  express  his  own  meaning, 
'the  Infirmity  of  memory  on  the  part  of  the 
witness  attempting  to  relate  all  of  the  con- 
versation, and  this  rule  applies  when  only  a 
part- of  the  defendant's  declarations  at' the 


time  ar«  written  4owd  or  remonbered  aad 
prov^.*;  The  court  gave  only  the  portion  in 
Italics,  and  therefore  the  modified  instruction 
is  the  court's  and  subject  to  the  same  excep- 
tion as  If  given  without  any  request  therefor. 
People  V.  Wong  Sang  Lung,  8  Cal.  App.  221, 
84  Pac.  843;  People  v.  Fitzgerald,  156  N.  X, 
253,  50  N.  S!.  846. 

The  Instruction  mws  requested  in  view  of 
the  fact  that  the  various  witnesses  differed 
materially  as  to  what  the  defendant,  said  the 
day  after  the  homicide  and  at  the  coroner's 
Inquest  concerning  certain  features  of  the 
case.  The  admonition  therein  contained  is 
justified  by  general  eqjerlence,  and  Is  an 
elaboration  of-  the  prindH^e  announced  toe 
the  guidance  .of  the  Jury  In  Code  Civ.  Proc. 
g  2061,  subd.  4,  that  "the  evidence  of  the 
oral  ndmlsatouB  of  a  party  (ought  to  be  view- 
ed) with  caution."  The  whole  Instruction 
might  well  have  beea  refused  as  argumenta- 
tive and  an  invasion  of  <  the  province  of  the 
Jury,  but  as  given.  It  charged  the  Jury  to 
view  with  caution — not  the  evidence  of  the 
statements,  <  hot  the  atatemeuts  themselves, 
thereby,  discrediting  the  defendant  in  the 
eyes  of  the  jury.  .The-  prejudicial  effect  is 
seen  from  the  fact  that  If  the  statements 
made  by  the  defendant  were  to  be  believed 
be  was  entirely  innocent  It  is  too  clear  for 
argument  that  the  defendant  was  entitled 
to  have  bis  credibility  determined  by  the 
jui7  without  any  adverse  suggestion  from 
the  court.  It  is  readily  seen  that  by  the 
modification  of  the  court  aa  Instruction  de- 
signed to  afford  to  defendant  the  benefit  of 
a  friendly  omnment  as  to  a  ualversally  c<m- 
ceded  Infirmity  of  human  testimony  is  trans- 
formed into  a  bostDe  Intimation  that  the 
defendant's  statements  concerning  the  trans- 
action should  be  rejected  as  untrue. 

It  may  be  that  this  was  tlw  derisive  factor 
In  an  admittedly  close  case.  At  any  ratev 
the  judgment  cannot  be  sustained  'Without 
vlrtuaHy  holding-  that  the  jury  disregarded 
the'  Instruction  of  the  court,  and  tJiat,  as  far 
as  objectionable  tiierefore  It  cnnaed  no  Injury 
to  appellant  '■  This  'we  are  unauthorised 
to  do. 

The  Judgment  and  order  are  Teversed. 

We  concur:    CIIIP.AIAN,  P.  J, ;   HART,  3. 


JETNA  TNnRMNlTT  CO.  v.  Ar.TAT>ENA 
MIXING  &  INVRSTMtoNT  SYNDI- 
CATE et  al.    (Civ.  B78.) 

(Court  of  Appeal,   Third   District   California. 
Aug.  21.  1909.) 

1.  JDDoincNT  ({  707*)  —  (»nci.imivxNB8s — 
Pabtigs. 

Where  au  as.signee  of  a  corporat!on'8  nute 
and  mortgage  as  collateral  s^ctiiity  was  not  a 
party  to  a  suit  to  eanoel  the  mort^a^,  a  Jndg- 
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mcnt  granting  sneh  telief  was  not  bln^'ilS  on 
the  assignee. 

[Ed.  Note.— fVir  other  cneet,  aee  JuAgaieiit, 
Cent.  Dig.  i  1230;   Dec.  Dig.  i  707.*] 

2.  JuDoiiEHT  <g  711*)-^iBt  JmaoAXA— Pkb- 
HONs  Not  Pabxijes, 

In  a  suit  by  the  assignee  of  a  corporate 
note  and  mortcnge  to  foreclose  the  same,  a 
judgment  canceling  -the  note  and  mortgage  was 
properly  received  in  evidence  to  sustain  a  prori- 
sion  in  the  foreclosure  decree  directing  pay- 
ment of  any  overplus  to  the  corporation,  though 
the  assignee  was  not  a'  pnrty  to  the  suit  in 
which  the  note  and  mortgage  were  vacated: 

[Ed.  Note. — For  other  caaea,  aee  JudcmcDt, 
Dec  Dig.  i  711.»] 

3.  COKPOKATIONS  (t  492*)  —  MOKtaAOK  —  Au- 

THOMZATiON— Findings. 

Where  a  corporate  mortgage  In  controversy 
was  ezecnted  to  two  of  the  directors  of  the  cols 
poration,  a  finding  tiwt  HiOj  did  not  vote  or 
participate  in  the  meeting  when  the  execution 
of  the  mortgage  was  being  considered  ^nd  voted 
upon,  bnt  that  the  majority  of  the  board  of  di- 
rectors then  rymalmlHg  uaanimonaly  avthoriaed 
the  execution  of  the  note  and  mortgage,  etc.,  in 
effect  found  that  a  majority  of  all  the  directors 
were  present  and  jjartieipnted  in  the  proceed- 
ings which  colminated  in  the  execution  of  the 
iaatraments. 

[Ed.  Note.— For  other  cases,  se«  Corporations, 
Dec.  £tig.  S  4S2.*i 

4.  TfULAl.   ({   404*)— FlKDINGS— CONSTBUCnOW. 

Findings  of  the  trial  court  should  receive 
sndt  construction  as  will  uphold,  rather  than 
defeat,  the  Judgment. 

(Bid.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  t  404.*] 

6.  CoBPORATiON*  (8  288*)  — MOBTGAOES— Au- 
thorization—Meeting— PRE8UMPTI0N. 

In  the  absence  of  evidence  to  the  contrary, 
it  will  be  presumed  that  a  corporation's  note 
and  mortgage  were  authorized  at  a  lawful  meet- 
ing of  the  board  of  directors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  S  298.*] 

&  CoBPOHATioNa    (§   480'/^*)— MOBTQAOK   In- 
debtedness—Payment. 

Where  -a  note  was  secured  b^  a  mortgage 
on  corporate  property  generally,  it  was  imma- 
terial that  the  resolution  authorizing  the  issu- 
ance thereof  provided  for  payment  from  a  speci- 
fied fund. 

[ESd.'  Note.— For  other  -cases,,  see  Corpora tions, 
Dec  Dig.  i  480^*1 

7.  COBPOBATIONS  <S  480^*>— MOBTOAOBS— AS- 
SIONMENT— ElOBTS   OS  ASSIGNEE— NOTICB. 

Where  ap  assignee  of  a  corporation's  note 
and  mortgai;e  as  collateral  sernrity  had  no 
knowledge  of  a  resolittion  providing  for  payment 
oat  of  a  specified  fond,  he  was  not  bound 
thereby. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  M80%*] 

8.  BiLU  ATTD   Notes  (J  499*)  —  Payment — 
BtrBDBN  OF  Pboof. 

A  complaint  on  a  note  allq^ing  tliat  plain* 
tiff  is  the  "owner  and  holder"  raises  a  presump- 
tion that  the  note  has  not  been  paid,  and  the 
burden  is  on  the  defendant  to  prove  payment. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  169o-1697-;  Dec.  IMg.  < 
49e.*] 

9.  Bnxs   AND   Notes   (§   538*>— FiiiDiNe»— 
Patment. 

A  finding  that  plaintiff  is  the  holder  of  the 
note  sued  on  ron«titnted  a  sufficient  finding  that 
the  note  hnd  not  be^n  paid. 

[Eid.  Note.— For-  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  |  .")39.*] 


10.  COBPOBATIONS  (j  Sie*)— Note  awd  MbBi'- 

GAOE  TO  DlBEOTOBa— ValidtW. 

TlMin^h  a  director  or  odier  officer  of  a  cor- 
poration IS  prohibited  by  Civ.  Co^f,  S  22^(0. 
from  becominj;  interested  as  an  individual  in  a 
transaction  with  the  corporation  Involving  the 
trust,  with  whlcir  as  such  officer' be  is  charged, 
where  bis  kkteiast .  is-  adverse  to  that  of  the 
corporation,  and  a  director  is  required  by  sec- 
tion 2228  to  act  iii  tlie  utmost  good  faith,  a  note 
and- mortgage  executed  by  a  corporation  to  two 
of.  its  directors  was  set  void  whete  they  toolc 
no  part  in  the  authorization  ti^ereof,  and  the 
instruments  were  eiocuted  in  good  faith  and 
duly  authorized,  not  only  'by  a  majority  of  the 
directors,  bnt  were  ratifisd  by  a  majority  Of 
tiie  stockholders. 

.  [Ed.  Note.— For  other  cases,  see  Cosporations, 
Cent  Dig.  {  1401;  Dec.  Dig.  S  316.*] 

-I' Appeal  from  Snperlor  Conrt,  Tnolumne 
County;  O.  W.  Nlcol,  Jndge. 

Action  by  tlie  JBtaA  Indemnity  Company 
against  tha  Altadena  Mining  ft  EDveatinent 
Syndicate  and  otbers.  From  a  jadgment  for 
plaintiff,  defendants  appealed  to  the  G*urt(rf 
Appeal,  Third  Dlatvict,  by  wbiclt  the  casewat 
transferred  to  tte  Sapreme' Conrt  pttisMukt 
to  the  following  opinion,  handed  down  Jnl^ 
12,1909: 

"This  Is  an  actloo  for  the  foKeclosnre  of  a 
mortgage,  'SOd  Is  therefore  a  snit  In  eqnttyi 
The  appeal  was  properly  taken  to  the  Su- 
preme Conrt,  bnt  was  emoneonsly  flled  In 
this  court,  such  error  doubtless  ooearring 
through  the  fact  that  th«  entitlement  of  the 
court  on  the  back'  of  the  transcript  an 
briefs  Is  printed  as  follows:  'In  the  Dttrtrlet 
Court  of  Appeal  of  California,  Third  Ap^eU 
late  District.'  It  ought  to  ta  pretty  well  iin> 
derstood  by  the  profession  by  this  time  that; 
nnder  section  4  of  article  6  oCthe  Conatltu- 
Hon,  this  court  is  without  appellate  tBrlsdla> 
tlon  of  suits  In  equity  by  idlvect  afiDeai.  The 
case  will  hare  td  be  transferred '  to.  the  Sa> 
I»reme  Court,'  and-  such  is  th* -order."  - 

Therenpon,  on  J«1y  13,  1909,  the  case  was 
retratisfarred  by  the  S«t>r«me  Court  Judg- 
ment affirmed. 

E.  W.  rtoUand,  for  appellants.  X  B.  Ciir- 
tln  and  H.  F.. Peart,  for  respondent 

HART,  J.  This  Is  a  suit  for  the  foroclo- 
sure  of  a  mortgage  executed  to  secure  th6 
payment  of  a  promissory  note  for  the  sum  of 
$0,000.  The  appeal  is  from  the  Judgment 
foreclosing  said  mortgage  upon  the  Judguieujt 
roll  alone. 

The  facts  as  found  by  the  court  are  as  fol- 
lows: On  the  6th  day  of  July,  1004,  the  de- 
fendant Altadena  Mining  &  Investment  Syn- 
dicate (to  which  we  shall  hereafter  refer  a? 
"the  defendant"  inasmuch  as  the  action  iras 
dismissed  as  to  the  fictitiously  named  defend- 
ants) executed  to  M.  F.  Fillmore  itnd  J.  J. 
Smith  its  promissory' note  for  the  sum'  Of 
$6,000,  and  at  the  same  time  executed  ond 
delivered  to  said  Fillmore  and  Smith,  a."  se- 
curity for  the  payment  of  said  note,  a  m<)rt- 
gage  upon  certain  lands  and  premises  sltuat- 
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ed  in  Taolnmne  count/.  Said  mortgage  was 
recorded  In  the  office  of  the  county  recorder 
of  Tuolumne  coun^.  The  Indebtedness  for 
which  aald  note  was  giren  was  incurred  some 
time  prior  to  the  execution  of  the  note,  and, 
in  the  language  of  the  finding  upon  that 
point,  "was  represented  by  bonds  eTldendng 
indebtedness."  Fillmore  and  Smith,  payees 
of  the  note,  were  members  of  the  board  of 
directors  of  the  defendant  at  the  time  of  the 
execution  of  the  note  and  mortgage,  .but  the 
court  found  tliat  said  Fillmore  and  Smith 
"did  not  vote  or  participate  in  said  meeting 
when  the  execution  of  said  mortgage  was  be- 
ing considered  or  voted  upon,  but  that  the 
majority  of  the  board  of  directors  then  re- 
maining unanimously  authorized  the  execu- 
tion of  said  note  and.  mortgage,  and  tliat  the 
said  board  of  directors  in  causing  said  note 
and  mortgage  to  be  executed  by  said  corpora- 
tion were  not  procured  so  to.  do  by  either 
said  J.  J.  Smith  or  M.  F.  Fillmore,  or  by 
both  of  them."  Subseqnnitly  to  the  execu- 
tion of  the  note  and  mortgage  the  action  of 
the  board  of  directors  in  authorizing  their 
execution  and  In  executing  the  instruments 
was  ratified  by  the  holders  of  more  than  two- 
thirds  of  the  entire  capital  stock  of  said  de- 
fendant, said  act  of  ratification  having  been 
reduced  to  writing,  and  signed,  acknowledged, 
and  certified  to,  as  required  by  law,  and  re- 
corded in  the  ofiice  of  the  county  recorder 
of  Tuolumne  county.  Thereafter,  said  J.  J. 
Smith  and  M.  F.  XMllmore  assigned  said  note 
and  mortgage  to  one  A.  I.  Smith,  who  on  the 
23d  day  of  February,  1905,  assigned  the  same 
to  Paul  M.  Nippert  Company,  a  corporation 
organised  and  existing  under  the  laws  of  this 
states  and  which  corporation  is  the  designated 
agent  of  the  plaintiff  in  this  state,  and  there- 
after «ald  Paul  M.  NlKwrt  Company  assigned 
said  note  and  mortgage  to  the  plaintiff  under 
the  following  circumstances:  It  appears,  and 
the  court  so  found,  that  at  the  time  of  the  as- 
signment of  said  note  and  mortgage  to  the 
plaintiff  an  action  was  pending  in  tlie  superior 
court  of  the  county  of  Santa  Clara  wherein 
one  E.  O.  Nortbrup  was  plaintiff  and  the  de- 
fendant herein  was  defendant,  in  which  ac- 
tion said  Nortbrup  on  the  17th  day  of  Feh- 
ruary,  1905,  recovered  a  Judgment  against 
the  defendant  in  said  action  (the  defendant  in 
this)  in  the  sum  of  |1,968,  Including  costs. 
The  said  defendant,  desiring  to  take  an  ap- 
peal from  said  Judgment  to  the  appellate 
court  of  the  first  district,  applied  to  the 
plaintiff  In  this  action  to  become  the  surety 
on  the  undertaking  on  appeal,  and  the  plain- 
tiff herein  agreed  to  become  such  surety  on 
such  undertaking  provided  that  the  defendant 
in  said  action  and  herein  would  Indemnify 
plaintiff  against  loss  In  the  event  the  Judg- 
ment in  said  action  was  affirmed  on  appeal, 
and  thereupon,  for  the  purpose  of  so  indemni- 
fying plaintiff,  the  said  A.  I.  Smith  on  the 
23d  day  of  February,  1905,  assigned  said  note 
and  mortgage  to  tbe  plaintiff.  In  accordance 
with  this  arrangement,  plaintiff  executed  and 


delivered  to  tbe  defendant  an  undertaking  on 
appeal  in  the  sum  of  $300  to  perfect  said  ap- 
peal, and  a  further  undertaking  in  the  sum  of 
13,950,  the  same  being  double  the  amount  of 
said  Judgment,  in'  order  to  stay  execution 
thereon,  the  condition  being  that  it  would 
pay  said  Judgment  in  case  tbe  same  was  af- 
firmed on  appeal.  Thereafter,  and  on  the 
10th  day  of  July,  1907,  the  said  Judgment  was 
affirmed  by  the  Court  of  Appeal  of  the  First 
District,  and  therefore,  at  the  time  of  the 
commencement  of  the  present  action,  there 
was  due  said  Nortbrup  upon  said  Judgment 
the  sum  of  $1,06S,  including  costs  and  inter- 
est On  the  5th  day  of  September,  1906,  in 
an  action  then  pending  in  the  superior  court 
in  and  for  Alameda  county,  in  which  said 
Nortbrup  and  others  were  plaintiffs,  and  the 
defendant  herein  and  said  3.  J.  Smith  and 
said  A.  I.  Smith  and  others  were  defendants. 
Judgment  was  rendered  and  entered  wherein 
and  whereby  the  note  and  mortgage  involved 
in  the  present  controversy,  together  with  the 
action  of  tbe  stockholders  of  tbe  defendant 
ratifying  the  action  of  the  board  of  directors 
of  said  defendant  in  authorising  the  execu- 
tion of  and  in  executing  said  note  and  mort- 
gage, were  set  aside  and  canceled,  and  said 
"Judgment  has  become  and  is  now  final." 
The  plaintiff  here  was  not  a  party  to  said 
action  "and  had  no  notice  or  knowledge  of 
the  entry  of  said  Judgment,  but  at  the  time 
that  said  note  and  mortgage  were  assigned 
to  plaintiff,  and  at  the  time  plaintiff  became 
surety  on  said  undertaking  on  appeal.  It  be- 
lieved that  said  note  and  mortgage  were  in 
full  force  and  effect,  and  that  no  officer  or 
stodcbolder  of  said  corporation  Altadena  Min- 
ing Se  Investment  Syndicate  or  any  person 
advised  it  to  the  contraiy." 

The  court  further  found  that  at  the  time 
of  the  ratification  by  the  stockholders  of  the 
action  of  tbe  board  of  directors  in  tbe  execu- 
tion of  the  note  and  mortgage  concerned  here 
said  J.  J.  Smith  was  the  owner  of  70,425 
shares  of  the  capital  stock  of  tbe  defendant. 
The  decree  In  the  Alameda  county  case  ad- 
Judged  that  said  Smith  was  not  the  owner  of 
said  stock  or  of  any  stock  in  defendant 

Upon  the  foregoing  facts,  as  found  by  the 
trial  court  the  appellant  urges  the  follow- 
ing contentions  on  this  appeal,  for  which,  it 
insists,  tbe  Judgment  must  be  reversed: 

(1)  That  the  court  failed  to  make  a  finding, 
which  la  essential  to  the  validity  of  the  note 
and  mortgage,  tliat  the  "authorisation  or  pur- 
ported authorization  of  the  note  and  mort- 
gage was  made  at  a  regular  meeting  of  the 
board  of  directors  or  at  a  special  meeting  reg- 
ularly called  for  ttiat  purpose."  That  there 
is  no  finding  that  the  note  and  mortgage  or 
either  of  them  were  authorized  by  a  majority, 
of  the  board  of  directors. 

(2)  That  tbe  finding  that  the  defendant  was 
indebted  to  Smith  and  Fillmore  is  contradic- 
tory to  and  inconsistent  with  the  recitals  of 
the  Judgment  of  tbe  superior  court  of  Ala- 
meda county,  setting  aside  and  canceling  the 
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tntnaactton  by  the  tKwrd  ot  dlreeton  «f  de* 
tendant  reanltiag  In  the  execatlon  of  ttae 
note  and  mortgage  In  dispute  and  settiBg 
aside  the  purported  ratification  of  said  trans- 
action by  the  stoekholders  ot  the  defendant 

(3)  That  the  finding  that  at  the  time  of 
the  ratification  by  the  stockholders  of  the 
action  of  the  board  of  directors  In  the  execu- 
tion ot  said  note  and  mortgage  said  J.  J. 
Smith  was  the  owner  of  70,425. shara^  of  the 
capital  stock  ot  the  def  oodant  is  contrary  to 
and  inconsistent  with  the  Judgmott  of  the 
superior  court  of  Alameda  county,  heretofore 
referred  to,  by  which  It  was  adjudged,  amoag 
other  things,  that  said  X  J.  Bmlth  was  not 
the  owner  of  said  stock  or  any  stock  of  the 
defendant,  said  Judgment  haTlng  been  render- 
ed more  than  one  month  prior  to  the  opm- 
mencement  of  this  action. 

(4)  That  the  court  failed  to  make  a  flndinc 
with  reference  to  the  resolution  adopted  by 
the  board  of  directors  anthorlaing  the  execu- 
tion of  the  note  and  mortgage.  That  said  res- 
olution was  set  out  In  the  answer  and  IutoIv- 
ed  a  material  fact  in  defense  of  the  action; 
inasmuch  as  by  the  terms  of  said  resolution 
the  note  Is  made  payable  "out  of  monqy  to  be 
received  from  one  Mr.  Ilolmes,"  and  that 
thus  an  "equity  was  created  between  the 
payor  of  the  note  and  the  payees,"  and  that 
the  respondent  took  the  note  subject  to  such 
equity.  That  the  failure  to  find  on  such  Js- 
sue  is  fatal  to  the  Judgment. 

(5)  It  la  further  insist^  tha^  the  court's 
failure  to  find  that  the  note  was  unpaid  con- 
stitutes an  omission  to  iBnd  upon  a  material 
fact  essentially  an  issue  in  the  casc^  and 
that  for  such  failure  the  Judgment  must  tie 
reversed. 

(6)  The  point  is  made  that  ,tbe  action  of 
the  board  ot  directors  la  Toid,  or  at  least 
voidable,  for  the  reason  that  the  payees  of 
the  note  were  members  of  the  bpard  ot  di- 
rectors at  the  time  the  note  and  mortgage 
were  authorized  to  be  executed,  and  at  the 
time  the  same  were  executed  and  delivered 
to  the  said  payees. 

1.  It  will  be  convenient  to  first  dispose  ot 
the  second  and  third  points  of  appellant  In 
the  order  ia.  which  tbey  are  stated  in  tb^ 
foregoing.  The  defendant,  la  its  answer, 
pleaded  In  bar  of  this  action  tb^  Judgment 
of  the  superior  court  of  Alameda  county  can- 
celing the  note  a^  mortgage  In  controversy 
and  setting  aside  the  action  of  the  stockhold- 
ers ratifying  the  action  of  the  board  of  di- 
rectors in  executing  said  note  and  mortgage 
Upon  motion,  however,  that  poirtion  of  the 
answer  pleading  said  Judgment  was  stricken 
out  on  the  ground  that  the  plaintiff  became 
the  owner  and  holder  of  said  note  an^  mort- 
gage prior  to  the  rendition  and  entry  of  said 
Judgment,  and  was  not  made  nor  was  it  a 
party  to  the  action  in  which  said  Judgment 
was  rendered  and  entered,  and  it  could  not 
therefore  be  bound  by  it  The  motion  to 
strike  out  that  portion  of  the  answer  was 
proper,  and  t^e .  con8eq,uence  of  the  granting 


of  said  motion  was  nanUasay  to  Mtmlnata 
said  Judgment  as  an  issue  in  the  case,  in  so 
far  aa  «ny  effect  it  might  be  mpposed  to 
have  as  a  bar  or  a  defense  to  plaintiff's 
cause  of  action.  But  the  court  made  a  find- 
ing as  to  the  rendition  and  entry  and  tiie 
effect,  in  a  certain  aspect  of  the  case,  of 
said  Judgment,  and  the  presumption  Is  tliat 
evidence  of  said  Judgment  and  its  recitals 
was  received  into  the  record.  As  one  of  its 
condusloBs  of  law,  the  court  found  tliat.  In 
the  ev«nt  that  the  mortgaged  property  should 
sell  for  a  sum  in  excess  of  the  Judgment 
herein,  costs,  attorneys'  fees,  etc,  such  over* 
plus  should  be  paid  over  to  the  defendant. 
It  is  thus  made  clearly  to  appear  that  tho 
reception  of  evidence  of  the  said  Judgment 
of  the  8iveri<»r  court  of.  Alameda  county  was 
grounded  upon  the  proposition  that  the  aott 
and  mortgage,  liaTing  by  said  Judgment  been 
canceled,  were  void  as  to  any  rights  which 
the  assignor  ot  the  defendant  might  claim 
tfaereunder,  and  that  any  ovetpltis  from  the 
sale  of  the  property  after  the  satisfaction  of 
the.  Judgment,  costs,  etc.,  herein,  would  right 
fully  belong  to  the  defendant  It  la,  there^ 
(ore.  readily  to  be  perceived  that.  the. posi- 
tion ot  appellant  that  the  findings  as  to  tlie 
indebtadnasB  of  the  defendant  to  J.  J.  6mith 
wad  Fillmore,  and  that  Smith,  at  the  time  of 
the  ratiflofttlon  ot.  the  action  of  the  dtsectocs 
in  executing  the  note  and  mortgage,  by  the 
stockholders,  wa^  the  owner  -of  70,436  Shanes 
of  the  stock  of  the  defendant,  are  contradi«tr 
ory  to  the  recftale  in  the  said. Judgment  of 
tbe  supertor  court  of  Alameda  county,  is,  as 
a  matter  of  I4.W,  entirely  devoid  ot  any 
foundation  for  ita  support,  .It  is  plain  to  be 
seen  .that  there  could  be  no. inconsistency  be- 
tureen  the  court's  findings  oq  the  points  un- 
der oanslderatlon  and  the  recitals  of  the  Ala- 
meda court's  Judgment  unless  the  latter  c»ul4 
be  sueceesfully  pleaded  and. proved  ln,b*r  of 
plalntitC's  right  of ,  action,  and,  as  we  have 
shown,  evidence  of  said  Judgmeqt  and  ita 
recitals  was  not  admitted  upon  that  tbeoi7. 
The  QOiJxX,  to  briefly  recapitulate,  correctly 
held  In  its  ruling  on  the  m^tlw  to  strU^e  out 
j^at  the  Alameda  county  Judgment  oquld  not 
under  the  circumstances  as  disclosed  -  by  the 
answer  itself,  operate  ^  a  bar  to  plaintilTe 
right  to  the  relief  Remanded  by  the  aver- 
ments of  its  complaint;  but  Sit  the  trial, 
with  maiVfcst  propriety — indeed,  >n  response 
to  the  demands  of  Justice  and  equity — the 
court  received  evidence  ot  said  Ju^gm^nt  so 
that  any  excess  which  might  be  realized 
from  the  sale  ot  the  property  over  the 
amount  necessary  to  tademnify,  the  plaintiff 
agalust  loss  might  be  adjudged  to  belong  to 
the  party  Justly  and  legally  entitled  th^e- 
to;  or,  )18  the  .(;ourt  concluded  a^  a  matter 
of  law,  in  case  the  plaintiff  was  not  com- 
pelled to  8ati4fy  the  Judgment  rendered  by 
the' superior  <xmrt  of  Santa  Clara  county  In 
favor  of  E.  Q.  Kortbrup  and  against  the  de- 
fendant  bere,  the  whole  sum  realised  from 
the  sale,  of  the,  mort^g^  projp^r^,  less  the 
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coBta,  attorneyg'  fees,  etc.,  ihould  be  pUd  to 
Mid  defendant. 

'  :2i  The  contention  that  tbe  fallare  of  the 
court  to  make  epeciflc  findings  as  to  Trhetber 
tlie  resolution  authorizing  the  board  of  di- 
rectors to  execute  the  note  and  mortgage  was 
adopted  at  a  r^nilar  or  a  legally  called  spe- 
cial meeting  is  without  substantial  merit, 
as  is,  likewise,  the  point  that  there  is  no 
finding  that  such  authorization  was  made  by 
a  majority  of  the  board  of  directors.  It  ap- 
pears from  the  findings  that  at  the  time  the 
note  and  mortgage  were  authorized  to  be 
made  said  J.  J.  Smith  end  M.  F.' Fillmore, 
payees  of  the  note,  were  members  of  the 
ttoard  of  directors  of  the  defendant,  and  the 
proposition  that  the  court  did  not  find  that 
the  said  instruments  were  authorized  to 
be  node  by  a  majority  of  tHe  directors  pro- 
ceeds from  a  somewhat  subtle  if  not  hyper- 
drltlcal  analysis  and  cdiallenge  of  that  por- 
tion of  finding  Nb.  4  which  reads  as  follows: 
t  •  «  *  but  at  tbe  tUne  and  at  the  meet- 
ing wbeKby  said  mortgage  was  authorized 
to  be  executed  said  J.  J.  Smith  and  M.  F. 
Flllmore  dia  not  rote  ae  participate  In  said 
meeting  wheti  tbe  execution  of  said  mortgage 
Tras  being  coosidered  or  voted  upon,  hut 
that  the  majority  of  the  \ioari  of  Mreotori 
then  retnainkng,  unanimously  authorized  t^e 
eiecotfOD  of  aald  note  and  mortgage,"  etc. 
ItUfl.eaM  tfaht'the  languAge  of  said  finding 
which  we  have  italicized  Is  so  ambiguous 
tbat  It  falls  to  clearly  disclose  that  a  majoir- 
Ity  tf  all  the-  members  of  the  board  of  di- 
rectors autbbrliKd  the  mortgage  to  be  exe- 
cuted. The  finding,  It  may  be  conceded, 
Muld  have  been  more  clearly  phrased,  but 
we  think  its  language  is  dear  enough  to  in- 
dicate that  the  court  therein  Intended  to 
find  and  does  thereby  find  tbat  a  majority  of 
all  the  board  of  directors  were  present  and 
parttdpeted  in  the  proceedings  culminating  in 
the  authorlKatlon  of  the 'execution  of  the  in- 
struments. Id  other  words,  we  think  the 
finding  must  be  -construed  to  mean  that,  with 
Smith  and  Fillmore  absent,  so  far  as  taking 
any  part  in  tbe  proceedings  was  concerned, 
the  remaining  members  of  the  board  trans- 
Hcted  the  business  concerning  the  note  and 
mortgage.  This  comttructlon  not  only  gives 
the  finding  its  evident  meaning,  but  barmon- 
Ises  with  the  rule  as  it  has  been  uniformly 
followed  in  California  in  the  construction  of 
findings  of  fftct.  In  Breeze  ▼.  Brooks,  97 
Cal.  77,  81  Pac.  744  (22  L.  R.  A.  257),  it  Is 
said  that  "tbe  findings  of  the  court  should 
receive  such  conBtructlon  as  will  uphold 
rather  than  defeat  the  judgment ;  and  when, 
from  the  fticts  found  by  the  court,  other 
facts  may  be  inferred  which  will  support 
tbe  judgment,  such  Inference  will  be  deemed 
to  have  been  made  by  the  trial  court."  And 
fn  Warren  v.  Hopkins,  110  Cal.  506,  42  Pac. 
986,  the  court  declares  tbat  "any  uncertain- 
ty in  the  findings  is  to  be  construed  so  as  to 
support  the  judgment  rather  than  defeat  It." 
1^,  also,  Krasky  t.  Wollpert.  134  Cal.  842, 


06  Pac.  808;  Balne  t.  San  'Bemaidlno,  etc., 
Co.,  143  Cal.  eee,  77  Pac.  03»;  Gould  v.  Ea- 
ton, 111  Cal.  680,  44  i  Pac.  319,  62  Am.  St, 
Rep.  201;-  People's  Home  Savings  Bank  r. 
Rlckard,  139  Cal.  285,  73  Pac:  85&  It  is  true 
that  there  Is  no  finding  which  in  express 
language  Indicates  whether  the  meeting  at 
which  this  transaction  was  conducted  was  a 
regular  meeting  of  the  board  or  a  regularly 
called  special  meeting.  But  we  think  the 
presumption  -must  be  Indali^  that  It  was  a 
lawful  meeting  of  the  board. 

3.  The  point  urged  by  appellant  that  tbe 
resolution  autborisleg  the  execution  of  the 
note  and  mortgage  having  been  pleaded  in 
tbe  answer  as  one  of  the  defenses  against 
the  action  to  foreclose  the  mortgage  involvea 
a  material  issue,  upon  which  a  finding 
should  have  been  made,  cannot  l>e  sustained. 
The  necessary  effect  of  the  argument  upon 
tills  point  is  that  the  resolution,  having  spe- 
cifically designated  a  particular  fund,  or 
money  to  be  dertred  from  a  particular 
soQFce^  out  of  which  the  note  should  be  paid, 
its  payment  out  of  any  other  teoney  or  by 
any  oth»  means  cannot  be  coerced.  This 
(wcfuosltioii  is  devoid  'Of  an^  solid  reason  for 
its  maintenance.  In  the  first  place,  the  reso- 
lution does  not  by  Its  terms  limit  tbe  right 
to  comiiel  tbe  paylnent  of  tbe  note  to  the 
contingency  tbat  there '  shall  be  received  by 
tbe  defendant  certain  monejrs  from  said  "Mr. 
Holmes."  It  provides  as  well  for  a  mort- 
gage to  be  executed  upon  the  property  of  the 
defendant  as  security  for  the  payment  of  the 
note.  Besides,  the  note,  as  must  essentially 
be 'the  fact,  Is  upon  its  face  an  uncondition- 
al promise  to  pay  to  the  payees  tbe  sum  set 
forth  therein,  and  there  is  no  provision  In 
said  note  that  it  is  to  be  paid  only  out  of 
money  to  Be  obtained  from  a  particular  per- 
son or  source.  The  plaintiff,  so  far  as  the 
findings  disclose,  took  the  note  by  assign- 
ment in  tbe  nature  of  collateral  sectirlty— 
that  Is,  for  the  purpose  of  Indemnifying  it 
against  any  loss  It  might  sustain  through 
having  become  the  surety  for  the  defendant 
on  the  appeal  from  the  Judgment  obtained 
against  It  by  Nortbrup.  Assuming  that  the 
terms  of  said  resolution  could  In  any  event 
affect  the  rlgbt  of  plaintiff  to  maintain  this 
action,  there  Is  absolutely  nothing  In  the 
record  from  whi<!h  it  may  even  be  remotely 
inferred  that  the  plaintiff  had  any  knowledge 
of  the  contents  of  tbe  resolution,  by  which 
the  directors  of  the  defendant  authorized 
themselves  to  make  the  note  and  mortgage. 
As  before  declared,  tbe  judgment  adjudging 
the  wbole  transaction  void  and  setting  It 
aside  could  In  no  manner  or  degree  bind  the 
plaintiff';  It  not  baving  been  made  a  party 
to  tbe  action  in  which  that  judgmeht  was 
given.  It  would  seem,  we  may  say  In  this 
connection,  tbat  It  was  Intended  that  the 
plaintiff  should  know  nothing  of  that  action, 
for  the  defendant  knew  that  the  note  and 
mortgage  bad  been  assigned  to  plaintiff  for 
its  (defendant's)  benefit  prior  to  the  coa^ 
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mencement  of  said  action,  and  yet  consented 
to  a  Judgment  declaring  tbe  note  and  mort- 
gage void.  We  conclude  upon  this  point  that 
tbe  reaolutlon  or  Its  ternu  did  not  constitnte 
a  material  Issue  in  the  case,  and  It  follows, 
of  course,  that  no  finding  with  regard  thereto 
was  necessary  or  required. 

4.  The  contention  that  the  court  oommlt- 
ted  a  vital  error  by  not -finding  that  the  note 
had  not  been  paid  Is  untenable.  It  is  a  wen- 
established  rule  that  where  a  complaint  In 
an  action  on  a  promissory  note  alleges  that 
the  party  declaring  thereupon  Is  the  "ownu 
and  holder"  of  the  note  raises  the  presump- 
tion that  such  note  has  not  been  paid,  and 
that  tbe  burden  is  upon  the  party  defending 
against  tbe  note  to  prove  that  it  has  been 
paid,  if  such  be  his  defense.  Grlflatb  v.  Lew* 
in,  125  CaL  620,  68  Pac.  205;  Pastene  v. 
Pardini,  135  Cal.  434,  67  Pac.  681;  Btuart 
T.  Lord,  138  Cal.  672.  72  Pac  142;  Thomp- 
son T.  Thompson,  140  Cal.  546,  74  Pac.  21. 
The  court  finds,  but  denominates  It  as  a  con- 
clusion of  law,  that  "plaintiff  Is  the  lawful 
owner  and  holder  of  said  note  and  mort- 
gage," etc.  But,  although  this  finding  or 
condnslOD  Is  designated  by  the  court  as  a 
conclusion  of  law.  It  nevertheless  Involves 
the  flndlbg  of  a  fact,  and  Is  sufficient  as  such 
to  support  the  judgment  In  that  respect  If 
tbe  plalntUI  is  tbe  lawful  owner  and  bolder 
of  said  note,  then  certainly  the  presumption 
is  that  It  has  not  been  paid.  It  is,  moreover, 
to  be  presumed  that,  If  tbA  defendant  bad 
introduced  proof  sufficient  to  overcome  the 
presumption  of  tbe  nonpayment  of  tbe  note, 
the  court  would',  have  made  a  finding  ao> 
cordlngly.  Furthermore,  If,  as  a  matter  of 
fact,  the  defendant  introduced  evidence  ad- 
dressed to  tbe  proposition  that  the  note  bad 
been  paid,  it  should  have  brought  up  sncb 
evidence  by  a  bill  of  exceptions  or  a  state- 
ment, and,  having  failed  to  do  so,  the  pre- 
sumption is  that,  if  evidence  was  olCered  and 
received  upon  the  point,  such  evidence  was 
against  it,  the  burden  being  upon  It  to  prove 
the  fact  or  overcome  the  presumption  of  non- 
payment 

5.  It  is  lastly  contended  that  the  note  and 
mortgage  are  void  because  the  payees  were 
directors  of  tbe  defendant  at  the  time  of  tbe 
execution  of  tbe  instrimients ;  Smith  being 
also  secretary  of  tbe  board  of  director^  at 
said  time.  In  support  of  this  proposition, 
we  are  referred  to  the  comparatively  recent 
case  of  Pacific  Vinegar  &  Pickle  Works  v. 
Smith,  145  Cal.  365,  78  Pac.  560,  104  Am.  St 
Bep.  42;  but  an  examination  of  that  case 
will  readily  disclose  that  tt  does  not  sustain 
tbe  position  of  appellant  here. 

'  It  is  there  held  (we  quote  from  the  syllabi 
which  correctly  state  the  propositions  as 
they  are  treated  in  tbe  text)  that  "one  who 
is  president  and  director  of  a  corporation  oc- 
cupies a  bebefldary  and  trust  relatlou  there- 
to; and  where  he  purchased  its  notes  out- 
right, and  caused  the  corporation,  by  himself 
as  president  to  become  an  Indorser' thereof 


to  himself  Individaally,  guaranteelng'tbe  pa:^-, 
ment  of  the  notes  without  tbe  anthorlty, 
knowledge,  or  approval  of  the  corporation, 
he  cannot  maintain  an  action  to  enforce  the 
exiwess  contracts  of  Indorsement,  tbe  malting 
and  enforcement  of  which  are  equally  pro- 
hibited by  law.  Such  contracts  are  a  breach 
of  trust,  and  voidable  at  the  mere  eleetloa  of 
the  corporation,  if  not  absolutely  void. 
•  •  •  "  The  presldciat  of  the  -corporation 
in  that  case  had  done,  according  to  the  evi- 
dence, the  very  thing  wkioh  the  foregoing 
declares  cannot  be  lawfully  done  in  a  trans- 
action between  himself  and  the  oorpcnration ; 
the  relation  between  the  two  being  essen- 
tially fiduciary  in  its  natore.  No  one  could 
have  the  temerity  to  dispute  tlie  soundness, 
justice,  and  equity  of  tbe  rale  as  thus  laid 
down.  Here,  however,  tbe  findings  show  a 
state  ef  facts  which  marks  a  clear  line  of 
distinction  between  that  case  and  the  one  at 
bar.  As  seen,  it  nob.  only  appears  that  the 
payees  of  (he  note  took  no>part  in  th0«xecu- 
tlott  o;  the  note  and  the  mortgagie,  or  in  the 
proceedings  of  the  board  <tf  directors  leading 
thereto,  but  that  the  action  of  the  directors 
in  the  matter  was  subsequently  ratified  by 
the  holders  of  more  than  two-thirds  of  the 
entire  capital  stock  of  the  defendant  In 
Pacific  Vinegar,  eta.  Works  v.  SmlUi,  supra, 
Mr.  Jusdoe  IxHTlgan,  who  wrote  the  opinion, 
exhaustively  examines  and  reviews  a  large 
number  of  the  cases  toochlng  upon  the  prop- 
oeltlOB  under  dlscnsaion,  and  with  most 
gratifying  perspicuity  points  out  the  dif- 
ference between  that  class  of  cases  where 
an  officer  of  the  corporation  as  such  deals 
wltii  himself  in  bis  individual  capacity  eos- 
emlng  the  property  of  the  corporation,  with- 
out tbe  knowledge  and  consent  of  tbe  corpo- 
ration or  the  stockholders,  and  that  line  of 
cases  in  which  an  officer  of  the  corporation 
prosecutes  and  consummates  a  transaction  in 
his  individual  right  with  such  corporation 
with  tlie  consent  of  the  corporation,  and 
without  having  himself  taken  part  as  an  of- 
ficer of  the  corporation  in  the  transaction. 
Referring  to  the  cases  cited  by  tbe  reepcmd- 
ent  in  that  case  (the  president  of  tbe  cor- 
poratlcm),  the  opinion  says:  "In  none  of 
these  cases  is  it  held  that  he  could  deal  with 
himself,  or  that  a  contract  made  with  him- 
self tcithout  the  knowledge  of  the  other  di- 
rectort  or  the  ttockholders,  or  KilKout  the 
subsequent  ratification  or  approval  of  the 
corporation  (Italics  ours),  could  be  sustained 
or  enforced  against  the  corporation.  •  This 
marked  distinction  is  plainly  declared  in  a 
line  from  one  of  tbe  cases  cited  by  respond- 
ent (Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  8. 
500,  23  L.  Ed.  828),  where  the  court  says: 
The  defendant  was  not  here  both  seller  and 
buyer.' "  Tbe  court  then  proceeds  to  specifi- 
cally notice  the  cases  dted  by  respondent, 
and,  among  others,  tbe  case  of  8.  C.  R.  R. 
Co.  V.  gpreckels,  65  Cal.  193,  3  Pac.  861,  808, 
of  which  It  is  said:  "No  question  of  a  di- 
rector dealing  with  Umself  is  Involved,    liie 
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plain  point  deoided  there  was  that  the  <!0i> 
poratlon  having  borrowed  money  from  the 
director,  Hihn,  the  latter  was  entitled  to  be 
repaid"  ;  citing  a  large  number  of  California 
eaaes  to  the  point  that  "where  the  corpora- 
tion has  dealt  with  the  director  he  may  re- 
cover upon  a  quantum  meruit.  Not,  however, 
that  a  director  can  recover  upon  an  express 
contract  made  with  himself  without  the 
hnowledffe  or  sanction  of  the  corporation." 
(Italics  onrs.) 

Of  course,  a  director  or  other  officer  of  a 
corporation  cannot  become  interested  as  an 
individual  In  a  transaction  with  such  cor- 
poration Involving  the  trust  with  which  as 
such  officer  he  is  <^arged  where  his  Interest 
in  such  transaction  Is  adverse  to  that  of  his 
beneficiary.  CIt.  Ck>de,  {  2230.  A  director 
9t  a  corporation,  like  any  other  trustee,  Is 
bound  to  act  in  the  utmost  good  faith  toward 
his  beneficiary.  Civ.  Code,  |  2228;  Schnltt- 
ger  V.  Old  Home,  etc.,  Min.  Co.,  144  Cal.  006, 
78  Pac.  9.  But,  as  is  declared  by  the  Sn* 
preme  Coart  In  the  last  cited  case,  a  person 
Is  not  absolutely  precluded  from  dealing  di- 
rectly with  the  corporation  ot  which  he  is  a 
director.  "Any  transaction  between  them  Is 
subject  to  rigid  scrutiny  and  is  voidable  at  the 
instance  of  the  beneficiary  for  any  violation 
of  his  duty  as  trustee,  but  Is  not  ipso  facto 
void.  'The  mere  fact  that  the  creditor  was 
a  director  of  the  company  does  not  render 
the  transaction  frandulent.  There  is  noth- 
ing which  forbids  either  members  or  dlrect- 
om  ot  a  corporation  from  making  contracts 
with  It  like  any  other  tndlvldnal ;  and  when 
the  contract  Is  made,  the  director  stands  as 
to  the  contract  in  the  relation  of  a  stranger 
to  the  corporation' " ;  citing  Stratton  t.  Al- 
len, 16  N.  J.  Bq.  229.  In  short,  the  sum  of 
all  the  authorities  is  that,  while  transactions 
between  a  director  of  a  corporation  as  an 
individual  and  the  corporation  wlU  always 
be  BBbJect  to  severe  scrutiny  and  required  to 
be  characterized  by  the  utmost  good  faith,  a 
director  of  a  corporation  may  advance  mon- 
ey  to  it,  may  become  its  creditor,  may  tatse 
from  It  a  mortgage  or  security,  and  may  en- 
force the  same  like  any  other  creditor.  3 
Thompson  on  Corporations,  I  2068.  The 
findings  in  the  case  at  bar  disclose  no  bad 
faith  In  the  transaction  resulting  in  the  exe- 
cution of  the  note  and  mortgage  involved 
here.  To  the  contrasry,  they  show  that  the 
transaction  was  had  in  good  faith  and  free 
from  all  taint  of  fraud.  They  further  show, 
as  we  have  seen,  tliat  the  plaintiff  accepted 
the  note  and  mortgage  as  a  security  against 
losB  as  surety  on  the  defendant's  appeal  in 
an  action  in  which  a  heavy  judgment  had 
been  obtained  against  it  before  any  claim 
yrtia  made  or  effort  put  forth  to  show  that 
the  transaction  was -anything  other  than  an 
luKieet  one.  While, '  as  we  have  shown,  the 
judgment. of  the  Alameda  superior  court  has 
no  material  relevancy  to  or  bearing  upon  the 


merits  of  plaintiff's  action  here.  It  nmy  be 
suggested  that  tlie  drcnmstaace  appearing 
upon  its  face  that  said  judgment  was  ren« 
dered  and  entered  hy  consent  ot  all  the  par- 
ties  to  the  action  of  which  it  Is  the  offspring 
fumisbes  some  ground  for  suspecting  that  it 
was  eollusively  procured  for  the  purpose  of 
defeating  plaintiff's  indemnity  against  loss. 

In  any  event,  we  entertain  no  doubt  that 
the  judgment  here  is  amply  supported  by  the 
findings,  and  that  it  is  just  and  Involves  a 
most  equitable  adjudication  of  the  contro- 
versy. 

The  judgment  appealed  frcsn  is  aooordingly 
affirmed. 


We   concur : 
NETT,  J. 


CHAPMAN,    P.    3.1    BVBr 


Bx  parte  GRET.    (Or.  18C.) 

(Court  of  Appeal,  Fiist  District,  Califomia. 

Aug.  20,  1909.) 

1.  MUNICIPAI.    COBPOBATIONS     (S    62*>— Gov- 

EBNUENTAL  Powers— Delegation  and  At;- 

THORITT. 

Where  the  charter  of  a  city  grants  to  the 
mayor  and  common  council  the  power  to  ap- 
point a  board  of  plumlung  examiners,  auch  pow- 
er cannot  be  delegated  to  the  board  of  police 
and  Are  commissioners,  or  to  any  one  else. 

[Bid.  Note.— For  other  cases,  see  Municipal 
CorporatiOttti,  Cent.  Dig.  {f  153,  154 ;   Dec  Dig. 

2.  MuHioipAi.  OoBPOBAiionsdliM*)— Valid- 

ITT    or    OBDIHAHOB— CONIXICI    WITH    Stat- 

TJTE. 

Act  March  9,  1887  (St.  1887,  p.  58,  c.  50», 
amending  the  act  approved  March  3,  1885  (St 
1885.  p.  12,  c.  14),  .made  it  unlawful  for  any 
plumber  to  work  m  any  city  until  he  Iiad  ol>- 
tained  from  the  board  of  health  of  said  city  a 
license  to  be  issued  after  satisfactory  examina- 
tion by  the  board.  Held,  that  the  law  was  gen- 
eral, and  applied  to  every  l>oard  of  health  in 
every  city  in  the  state,  and  a  city  ordinance  at- 
tempting to  delegate  to  the  board  of  police  and 
fire  commissioners  the  power  to  appoint  a  board 
of  plambing  examiners  to-  examine  and  license 
plumbers  is  void. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  290-297 ;  Dec  Dig. 
i  124.*] 

Application  of  O.  L.  Grey  for  a  writ  of 
habeas  corpus.    Writ  granted. 

Frank  H.  Benson,  for  petitioner.  C3eveland 
li.  Dam  and  (Seocge  Appell,  for  respondent 

COOPER,  P.  J.  The  petitioner  Is  Imr 
prisoned  under  a  complaint  charging  him 
with  unlawfully  practicing  the  trade  of 
plumbing  In  the  city  of  San  Jose,  in  the 
county  of  Santa  Clara,  without  ftret  having 
obtained  a  certificate  from  the  board  of 
plumbing  examiners  authorizing  him  so  to  do, 
he  being  a  journeyman  plumber,  contrary  to 
the  provisions  Oif  an  ordUianoe  of  said  city 
in  relation  to  plumbing  and  drainage,  a 
copy  of  whidt  ocdlmace  is  set  forth  In  the 
petition. 


4jfqf  otfiet  cases  see  same  topic  and  sectloa  KCMBBR  in  Dec.  *  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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It  is  claimed  that' the  or^ance,  tn  so  far 
as  it  proi^dea  for  ttie  appointment  of  a  board 
of  plumbing  examiners,  and  the  Issuance  of 
a  certificate  by  them,  and  the  fixing  of  a 
penalty  for  the  violation  of  Its  terms  in  this 
regard.  Is  In  conflict  with  the  general  laws 
of  the  state,  and  therefore  void.  This  Is 
the  only  question  In  the  case  which  we  deem 
it  necessary  to  decide.  The  ordinance  pro- 
vides as  follows:  "It  shall  be  unlawful  for 
any  master  plumber  or  journeyman  plumber 
to  practice  his  trade  in  the  city  of  San  Jose 
without  first,  obtaining  a  certificate  from 
the  board  of  plumbing  examiners.  To  obtain 
such  certificate  it  shall  be  necessary  for  each 
plumber  to  pass  «  satisfactory  examination 
before  the  said  board  of  plumbing  examin- 
ers, showing  his  knowledge  and  ability  to 
do  work  as  a  master  plumber  or  Journeyman 
plumber  in  accordance  with  the  latest  and 
most  approved  method  of  sanitary  plumbing. 
Said  board  of  plumbing  examiners  shall  con- 
sist of  the  plumbing  inspector  and  six  other 
members,  to  be  appointed  by  the  board  of 
police  and  fire  commUsiouers,  to  be  sub- 
mitted. They  shall  all  be  practical  plumb- 
ers, three  to  be  Journeyman  and  three  to  be 
employers,  and  each  of  the  members  of  said 
board  to  pass  an  examination  under  the  su- 
pervision of  the  board  of  police  and  fire  com- 
missioners. No  person  shall  be  eligible  to  an 
appointment  on  the  board  of  plumbing  exam- 
iners until  he  shall  have  first  passed  a  satis- 
factory examination  the  same  as  provided 
In  this  section  for  obtaining  a  certificate  for 
practicing  plumbing."  It  will  be  seen  that 
onder  the  said  ordinance  the  board  of  plumb- 
ing examiners  shall  consl^  of  the  plumbing 
inspector,  and  six  other  members  to  be  ap- 
pointed by  the  board  of  police  and  fire  com- 
misslonera.  This  is  the  board  of  plumbing 
fixamioers  authorized  by.thft  osdlnanCe  to 
give  the  certificate,'  and  the  failure  to  obtain 
such  certificate  is  the.  on^lsaion  which  it  is 
claimed  constitutes  a  crime,  and  for  which 
the  prisoner  is  held  in  custody. 

If  'the  charter  of  the  city  of  San  Jose  con- 
fers upon  the  mayor  and  common  council  the 
power  to  appoint  a  board  bt  plumbing  ex- 
aminers, such  power  is  by  implication  under 
the  general  power  to  enforce  police  or  sani- 
tary regulations,  for  there  Is  no  language  in 
the  charter' directly  granting  such  power.  If 
we  were  to  hold. that  the  mayor  and  common 
council  have  snth  Implied  pofwer  under  the 
charter,  it  is  dear  that  sucfh  power  cannot 
be  delegated  to  the  boiird  of  police  and  flre 
commissioners  or  to  any 'one  else.  It  Is  eie- 
mentary  that  the  comi'moti  cotlncil  of '  a  mu- 
nicipal corporation  In  whom  certain  specific 
powers  are  vested  by  the  charter  cannot 
delegate  the  trust  so  Vested  In  snclj  common 
Council  to  other  paTties  not  ns^med  in  the 
charter:  and  It  is  not  necessary  to  cite 
Authorities  to  BustHln  such  proposition.  The, 
board  of  polfce  and  fire  commissioners  con-' 
sists  of  five  m0mb«rB  ^ppoioted  liy  the  .jsay-^ 


or.  The  charter  expready  gt<^«8  said  board  ot 
police  and  fire  commisBloners  certain  powero, 
but  we  look  in  vain  fyr  any  authority  given 
said  board  to  appoint  a  board  ot  plumbing 
examiners.  The  powers  of  such  board  relate 
to. the  police  and  flre  departments,  the  main- 
tenance of  law  and  order,  the  protection  of 
the  buildings  in  said  city  from  fire;  the 
superintending  of  the  laying  and  erection  Of 
electric  telegraph  and  telephone  wires;  the 
maintenance  of  fire  alarm  and  police  tele- 
graph and  telephone  stations  and  apparatus ; 
and  other  similar  matters.  There  is  not  a 
,  word  In  the  charter  in  any  way  granting  to 
the  board  of  police  and  flre  commissioners 
any  authority  as  to  the  construction  of  build- 
ings, the  plumbing  thereof,  or  as  to  any 
other  purely  sanitary  matters.  The  charter 
provides  for  a  board  of  health,  to  consist  ot 
five  members,  who  shall  each  be  a  duly  li- 
censed physician.  It  states:  "The  board  of 
health  shall  exercise  a  general  supervisicw 
over  the  health  of  the  city,  with  full  power 
to  use  all  measures  necessary  to  promote  the 
deanlinesB  and  sanitary  conditions  thereof;- 
to  prevent  the  Introduction  Into  the  city  ot 
malignant  or  infectious  diseases,  and  to  re- 
move or  otherwise  dispose  of  any  person  or 
animal  attacked  by  any  such  disease,  and  to 
adopt  in  reference  to  such  person  or  animal 
any  restrictions,  regulatlotus  or  measures 
deemed  advisable.  Said  board  shall  adopt 
and  enforce  such  forms  and  regulations  as 
in  their  Judgment  will  secure  reliable  vital 
and  mortuary  statistics;  shall  have  the  su- 
pervision of  all  persons  engaged  or  appointed 
to  carry  out  any  of  the  powers  conferred  on 
said  board." 

The  Legislature  of  the  state  passed  a  gen- 
eral law,  approved  March  9,  1887  (St.  1887, 
p.  58,  c.  50),  entitled  "An  act  to  amend  an 
act  entitled  'An  act  to  grant  to  boards  ot 
health  or  health  officers  In  cities  and  cities 
and  counties  the  power  to  regulate  the  plumb- 
ing and  drainage  of  buildings,  and  provide 
for  the  registration  ot  plumbers,'  approved 
Mardi  3,  1885,  by  amending  section  1  and  2 
thereof."    This  act  provides: 

"Section  1.  It  shall  not  be  lawful  for  any 
I)er8ons  to  carry  on  business  or  labor  as  a 
master  or  journeyman  plumber  in  any  incor- 
porated ci^  or  in  any  city  and  county  in  this 
state,  until  he  shall  have  obtained  from  the 
board  of  health  of  said  city  or  city  and 
county  a  license,  authorizing  him  to  carry  on 
business,  or  labor  as  such  mechanic.  A  li- 
cense so  to  do  shall  be  issued  only  after  a 
satisfactory  examination  by  the  board  ot 
each  applicant  upon  his  qualifications  to  con- 
duct srich  business,  or  to  so  labor.  All  ap- 
plications for  license,  and  all  licenses  Issued, 
shall  state  the  name  in  full,  age,  nativity, 
and  place  of  residence  of  the  applicant  or 
person  so  licensed.  It  shall  be  the  duty  of 
the  secretary  of  each  boprd  of  health  to  keep 
a  reeoT'd  of  all  Such  licenses,  together  with 
an  alphabetical  index  to  the  same^ 
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-"Sec.' 2.  "A  list  of  all  licensed  plumbeni 
shall  be  published  in  the  yearly  report  of 
the  health  officer  or  board  of  health." 

The  act  Just  quoted  makes  It  the  express 
duty  of  the  board  of  health  In  any  incor- 
porated city  to  examine  plumbers,  and  to  is- 
sae  a  license  to  tbem  if  found  qualified  after 
such  examination.  The  law  is  general,  uni- 
form in  its  operation,  and  applies  to  every 
board  of  health  in  every  incorporated  city 
and  every  city  and  county  in  the  state.  The 
ordinance  of  the  city  of  San  Jose  attempting 
to  delegate  to  the  board  of  police  and  fire 
commissioners  the  power  to  appoint  a  board 
of  plumbing  examiners  to  examine  and  issue 
licenses  to  pluml>er8  is  in  conflict  with  the 
;^neral  law,  and  hence  void.  In  re  Desanta, 
8  Gal.  App.  296,  96  Pac.  1027.  See,  also, 
Peoirfe  ex  rel.  Wilshire  v.  Newman,  96  Cal. 
605,  81  Pac.  564.  The  general  law  provides 
the  machinery  by  which  a  plumber  may  be 
examined  and  a  license  issued  to  him.  It 
malces  it  unlawful  for  any  person  to  labor 
as  a  journeyman  plumber  until  he  shall  have 
obtained  a  license  from  the  board  of  health 
of  the  city  or  city  and  county  In  which  the 
labor  is  to  be  performed.  It  is  not  charged, 
nor  even  intimated.  In  the  complaint  in  tbis 
case  that  the  petitioner  has  not  procured 
such  license  under  the  general  law. 

It  follows  that  the  prisoner  must  be  dis- 
charged, and  It  is  so  ordered. 

We  concur:    BALL,  J.;  KERRIGAN,  X 


DINGLET  et  al.  v.  BUCKNBR,  Sheriff. 

(Civ.  608.) 

(Court  of  Appeal.  Third  District,  California. 

Aug.  21,  1009.) 

1,  Injunction  (S  55*)— Gboonds— Ihjdbt  to 
Business. 

Under  Code  Civ.  Proc.  {  526,  providing  that 
an  injuDction  may  be  Kranted  when  it  appears 
by  the  complaint  that  plaintiff  is  entitled  to  the 
relief  demanded,  and  sach  relief  consists  in  re- 
straining the  commission  or  continuance  of  the 
act  complained  of,  or  where  the  commission  or 
continuance  of  some  act  would  produce  waste  or 
great  irreparable  injury  to  plaintiff,  a  complaint 
averring  that  plaintiffs  were  in  possession  and 
entitled  to  the  possession  of  the  necessary  ap- 
pliances connected  with  a  building,  used  in  con- 
ducting a  creamery  business;  tiiat  they  pur- 
ctiased  daily  large  quantities  of  cream  from 
neighboring  farmers,  and  manufactured  the  same 
into  butter,  and  shipped  it  to  the  city,  where  it 
was  sold  daily  to  a  large  numl>er  of  customers, 
•nd  that  under  a  writ  of  attachment  defendant, 
as  sheriff,  toolc  possession  of  the  property  de- 
scribed, and  was  about  to  close  the  building, 
whereby  plaintiff's  business  would  be  destroyed 
and  all  the  patrons  would  be  lost  and  great  dam- 
age would  result,  stated  a  good  ground  for  in- 
junction. 

[Ed.  Note.— For  other  oases,  see  Injunction, 
Cent.  Dig.  M  108,  109;    Dec.  Dig.  |  55.«J 

2.  iNjrutTio.v  (I  118*)— Pleading— Allega- 
tion  OF  INSOLVBNCT. 

In  an  application  for  an  injunction,  an  al- 
legation of  defendant's  in^lvency  is  not  neces- 


sary where  It  appeavs  in  kgal  contemplaition 
that  the  damage  sought  to.  be  enjoiiMd  will  be 
irreparable. 

[Ed.  Note.— t'or  other  cases,  see  Injunction, 
Cent.  Dig.  S  236 ;  Dec.  Dig.  jll8.*] 

3.  Injunction  (t  1*)— Office  of  Wbit. 

The  office  of  a  writ  of  injunction  is  to  re- 
strain the  wrongdoer,  not  to  panish  him  after 
the  wrong  has  been  done  or  te  oomptl  him  to 
undo  it. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Ont  Dig.  J  1;   Dec.  Dig.  {  l.»J 

4.  Injunction  (§  136*)— Isbepakablx  Injuit. 

While  injunction  u  not  a  proper  remedy  for 
the  recovery  of  possession  of  personal  property, 
the  court  may  interfere  by  way  «f  interioeutonr 
injunction  to  prevent  irreparable  mischiei, 
though  this  may  involTe  a  change  of  actual  pos- 
session, and  hence,  thoagh  defendant  was  in  the 
possession  .of  plaintiff's  place  of  busineso,  in- 
junction would  lie  to  prevent  any  further  inter- 
ference with  the  operation  of  the  business,  where 
the  destruction  thereof  by  defendants  acts  was 
threatened. 

[Ed.  Note.— For  other  cases,  aes  Injnnotioti, 
Dec.  Dig.  i  13a*] 

5.  Affbal  and  Ebbob  (}  1033*)— Pueoms  Sw- 

TITLED  TO  AlXEOE  EBROB. 

Defendants  could  not  complain  on  appeal 
becadse  plaintiff  received  less  tnan  he  was  sb- 
titied  to. 

[£d.  Note.— For  otiwt  caaes,  see  Appeal  aad 
Error,  Cent  Dig.  {  4061;  Dec.  Dig.  i  I<ttS.*I, 

6.  Injunction  (i  172*)— Mohok  to  Oimolti 
— Plbadinq— Denialb  on  iHroBMAnoii  aud 
Belief. 

While  denials  on  iaformatlon  and  belief  are 
authorised  by  Gods  Civ.  Proc  %  437,  as  matters 
of  pleading,  and  are  sufficient  to  raise  an  iasuc, 
they  are  not  such  denials  as  will  serve  as  tha 
basis  of  a  motion  to  dissolve  an  Injnnction  on 
the  ground  that  the  equities  of  the  bill  are  de- 
nied by  the  answer. 

[Ed.  Note..— For  othar  cases,  see  Injunction, 
Dec.  Dig.  i   172.*1 

Appeal  from  Superior  Oonrt,  Kings  Coun- 
ty; John  J.  Oov»t,  Judge. 

Actton  by  W.  B.  Dlngley  and  others  against 
W.  V.  Buckner,  as  sheriff  of  the  county  of 
Kings.  From  an  order  dissolving  a  prelim- 
inary injunction,  plaintiffs  a;^eal.  Reversed. 

F.  J.  Walker  and  M.  L.  Short,  for  appti- 
lants.    H.  Scott  Jacobs,  for  respondent. 


BURNETT,  J.  The  appeal  Is  from  an  or- 
der dissolving  a  preliminary  injunction.  The 
grounds  upon  which  the  motion  for  a  dla- 
Bolution  was  made  were  stated  as  follows: 
"(1)  That  said  plaintiffs,  or  any  of  them,  are 
not  entitled  to  any  Injunction  In  the  above 
entitled  action.  •  *  •  (4)  That  there  are 
no  sufficient  grounds  for  'the  retention  of 
said  injunction.  (5)  That  said  injunction 
was  and  Is  an  abortive  injunction."  The  sec- 
ond and  third  grounds  stated  are  omitted, 
as  they  are  covered  by  the  first 

1.  The  facts  alleged  in  the  complaint  are 
sufficient,  we  thlnlc,  to  justify  the  court  in 
issuing  the  Injunction.  It  appears  by  express 
averment  that  the  plaintiffs  were  the  own- 
ers, In  the  possession  and  entitled  to  the 
possession   of  the  necessary  appliances  In- 


*For  otbo'  cases  bm  same  topk  and  ssetum  NUltaaa  m  Dee.  4k  Am.  Diss.  U07  tcOota.  *  Kapertor  Indnss 
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^BdlBg  a  hMttaatO.  e«Mllae  engine  rcomwet;- 
ed  witb  a  certain  bnUdlus,  and  all  of  whkdi 
were  used  In  eondactlnc  a  craamory  bnaineas 
and  were  ncweoiy  theeefor;  that  plalntUb 
purchased  daU;  large  iioantltlea  of  cream 
from  tbe  nei^byborlng  farnera  and  dairy- 
men, and  mannfactnred  said  cream  daily  In- 
to butter  and  shipped  It  at  least  three  times 
a  week  to  the  city  of  Los  Angeles  where  the 
same  was  contracted  to  be  dellv«%d  and 
where  It  was  sold  dally  to  a  large  number 
<tf  customers.  "Ttaat  on  the  22d  day  of  Sep- 
tember, 1908,  the  said  W.  V.  Buckner,  as 
aherlff  of  the  county  of  Kings,  and  nnder  a 
writ  of  attachment  Issued  ont  of  the  supe- 
rior cpnrt  of  this  county  In  the  case  of  M. 
Fraga  ▼.  J.  H.  Weger  and  0.  K.  Borenson, 
*  *  *  took  possession  of  all  of  .the  said 
property  described  In  paragraph  1  of  this 
complaint,  and  threatens  to,  and  Is  about  to, 
and  will,  take  possession  and  close  said 
building  In  which  said  creamery  business  Is 
conducted  unless  restrained  by  this  court 
from  so  doing";  that  by  reason  thereof  "the 
whole  of  said  creamery  business  will  be  de- 
stroyed, and  all  of  the  patrons  of  said  cream- 
ery will  be  lost  and  all  of  the  customers  of 
said  creamery  for  butter  will  be  lost  •  •  • 
and  great  waste  and  damage  will  result,  and 
Irreparable  Injury  and  mischief  wlir  result 
to  plaintiffs  not  susceptible  of  computation 
or  compensation  In  a  <;ult  at  law,  and  all 
of  plalntm*  rlghtp  and  Interests  would  be 
destroyed." 

The  complaint  presents  one  of  the  most  un- 
questioned grounds, for  the  application  to  a 
conrt  of  equity  for  the  writ  of  Injunction. 
Mo  proceeding  at  law  can  attord  an  adequate 
remedy  for  the  destruction  of  one's  business. 
The  action  of  claim  and  delivery  might  re- 
sult In  the  recovery  of  the  possession  of  the 
personal  property  taken  or  itg  value  in  case 
delivery  could  not  be  had,  but  the  Judgment 
would  not  Include  the  most  Important  ele- 
ment of  1688  Involved  In  ttils  proceeding. 
Section  526  of  the  Code  of  Civil  Procedure 
provides  that  "an. Injunction  may  be  granted 
In  the  following  cases :  (1)  When  It  appears 
by  the  complaint  that  iie  plaintiff  Is  en- 
titled to  the  relief  demanded,  and  such  re- 
lief or  any  part  thereof,  consists  In  restrain- 
ing the  commission  or  continuance  of  tlie 
act  complained  of  either  for  a  limits  period 
or  i)erpetnally.  (2)  When  It  appears  by  the 
complaint  or  affidavit  that  the  commission 
or  continuance  of  some  act  during  tbe  liti- 
gation would  produce  waste,  great  or  Ir* 
reparable  injury  to  the  plaintiff."  Not  only 
a  part  but  virtually  all  of  the  relief  demand- 
ed here  consists  In  "restraining  the  continu- 
ance of  the  act  complained  of,"  to  wft,  the 
possession  of  said  property  and  thereby  an 
Interference  with  the  operation  of  the  plant 
and  the  consequent  destruction  of  the  busi- 
ness. It  1b'  no  answer  to  say  that  plaintiffs 
might  go  ont  Into  the  market  and  replace 
the  said  personal  property.  It  wonld  be  Just 
ta  legitimate  to  argue  tiiat  they  mit^t  lease 


other  premlM*  «er  c»  latle  some  other  bust* 
ness.  If  the. fundamental  rights  of  the  Iv 
dividnal  to  liberty  and  the  possession  ol 
property  are  to  be  regarded,  plaintiffs  obr 
vlously  coald  not  be  predaded  by  a  trea- 
passer  from  conducting  that  particular  busl- 
nees  at  that  particular  place  and  witb  the 
appliances  of  their  own  choosing.  If  author- 
ity should  be  deemed  necessary  for  a  prop- 
osition so  manifest,  we  find  It  in  the  three 
cases  cited  by  appellants:  Watson  v.  Suther- 
land., 72  U.  S.  74,  18  L.  Ed.  680 ;  North  v. 
Peters,  138  U.  S.  271,  11  Sup>  Ct.  346.  34 
li.  Ed.  936 ;  and  Bolsa  Land  Co.  v.  Burdick, 
ISl  Oal.  264,  00  Pac.  632,  12  L.  B.  A.  (N.  S.) 
276.  In  the  first  of  these  a  bill  In  equity 
was  filed  by  ona  Sutherland  to  enjoin  tha 
further  prosecutions  of  certain  writs  of  fieri 
facias  as  levied  by  the  sheriff  Watson,  and 
so  to  preyent  Irr^arable  injury  to  himself, 
to  wit,  the  destruction  of  his  business  as  a 
merchant  The- answer,  among  other  thingS) 
set  up  the  defense  that  the  action  of  tres- 
pass fnmlsbed  a  complete  and  adeqnate  rem- 
edy at  law,  as  the  complainant  could  easily 
obtain  in  the  market  property  of  the  same 
description,  quantity,  and  quality  which 
would  suit  plB  purpose  as  well  as  those  levied 
upon.  Tlw  court,  however,  In  reply  to  this, 
dedared:  "Bow;  could  Sutherland  be  com- 
pensated at  law,  for  the  Injuries  he  wonld 
suffer,  should  the  grievance  of  which  he  com- 
plains t>e  consummated?  *  *.  *  Commer- 
cial ruin  to .  Sutherland  migt^t,  therefore,  be 
the  effect  of  dosing  his  store,  and  selling  his 
goods,  and  yet  the  common  law  fail  to  reach 
the  .mischief.  To  prevent  a  {xinsequence  like 
this,  a  court  of  jBquity  steps  In,  arrests  the 
proceedings  In  limine,  brings  the  parties  be- 
fore It,  hears  their  allegations  and  proofs, 
and  decrees,  either  that  the  proceedings  shall 
be  restrained,  or  else  perpetually  enJolUfedl 
The  absence  of  a  ttlain  and  adequate  remedy 
at  law  affords  the  only  test  of  equity  Juris- 
diction, and  the  application  of  this  principle 
to  a  particular  case  must  depend  altogether 
upon  the  character  of  the  case  as  disclosed 
in  the  pleadings.  In  the  case  we  are  con- 
sidering; It  la  very  clear  that  the  remedy  in 
equity  could  alone  furnish  relief,  and  th&i 
the  ends  of  Justice '  required  the  Injunction 
to  be  issued."  And  similarly  In  the  North 
Case,  supra,  in  response  to  the  contention 
that  either  the  action  of  trespass  or  replevin 
furnished  an  adequate  remedy,  It  is  said: 
"It  does  not  need  argument  to  show  that  nei- 
ther of  these  actions  would  afford  as  com- 
plete, prompt,  and  efficient  a  remedy  for  tibe 
destruction  of  the  business,  which,  with  the 
goods  levied  upon,  constituted  the  appellee'* 
entire  estate  and  pecuniary  resources,  as 
would  be  furnished  by  a  court  of  equity  In 
preventing  such  an  Injury."  In  the  Bolsa 
Land  Company  Case  It  was  held  by  our  SiH 
preme  Conrt  that  "an  Injunction  will  he,  kt 
the  instance  of  the  owners  of  an  Inclosed 
tract  of  land  used  as  a  game  preserve,  to  re' 
strain  a  large  aamber  of  persona'wlio- wars 
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acting  under  an  agveefoent  and  cont^lracy 
betvreen  themselves  from  enterini;  n^on  the 
land  and  committing  continuous  trespass 
ttoereon,"  and  that  these  acts  "constituted 
such  an  Invasion  of  plaintiff's  asserted  rights 
as  to  have  Justified  the  continuance  of  the 
preliminary  Injunction."  In  fine,  the  Tule  as 
t&  the  remedy  at  law  is  as  stated  in  Story's 
Eq.  Jur.  §  33:  "It  must  reach  the  whole  mis- 
chief and  secure  the  whole  right  of  the  par- 
ty in  a  perfect  manner  at  the  present  time 
and  in  future;  otherwise  equity  will  Inter- 
fere and  give  such  relief  aM  aid  as  the  ex- 
igency of  the  particular  case  may  require." 

In  reply  to  the  criticism  of  respondent  that 
there  is  no  allegation  at  theidsolvency-  of 
defendant,  it  is  sufficient  to  say  that  this  is 
a  false  quantity  where  it  appears  in  legal 
contemplation  that  the  damage  is  irreparable. 
Wharf  &  Lighter  Co.  v.  Simpson,  77  CaL  286, 
19  Pac.  426;  Kellogg  v.  King,  114  Cal.  878, 
46  Pac.  166,  55  Am.  St.  Rep.  74.  None  of  the 
cases  dted  by  respondent,  as  we  understand 
them,'  Is  at  all  opposed  to  the  foregoing 
views. 

2.  The  contention  that  the  injunction  was 
"abortive"  is  based  upon  the  consideration 
that  the  act  which  was  sought  to  be  enjoin- 
ed, to  wit,  the  taking  possession  of  the  per- 
sonal property,  had  already  been  accomplish- 
ed, and  the  temporary  injunction  had  the  ef- 
fect of  changing  such  possession,  and  to  that 
extent  was  a  mandatory  injunction  and 
should  not  have  been  Issued,  and  sflso  that  it 
(permitted  "a  sort  of  Joint  possession  between 
the  sheriff  and  appellants — a  thing  absolute- 
ly unheard  of  In  legal  procedure."  In  sup- 
port of  the  first  ground  are  0ted  Stewart  v. 
Superior,  Court,'  100  Clal.  543.  35  Pac.  156, 
563;  Hatch  v.  Raney  (Cal.  App.)  100  Pac. 
IflO,  and  San  Antonio  W.  Co.  v.  jBodenhamer, 
133  Cal.  248,  65  Pac.  471,  In  the  Stewart 
Case  the  question  was  whether  an  appeal 
bond  operated  to  stay  execution  of  an  in- 
junction, and  In  that  connection  the  court 
took  occasion  to  state  what  as  a  general  rule 
Is  true  that:  "The  ofllceof  a  writ  of  injunc- 
tion, as  its  name  Imports,  is  peculiarly  a  pre- 
ventive and  ikot  a  remedial  one.  It  is  to  re- 
strain the  wrongdoer,  not  to  punish  him  after 
the  wrong  has  been  done, or  to  compel  hUu  to 
ymdo  It."  In  the  Hatch  Case  the  wrong  hail 
been  entirely  consummated  more  than  a  year 
before  the  action  was  brought  and  hence  it 
was  not  a  case  for  injunction.  The  Sau  An- 
tonio Water  Company  Case  was  an  action  In- 
volving real  prc^j^rty  and  under  the  facts 
was  properly  decided.  It  is  also  true,  as 
fitated  therein,  that  injunction  "is,  not  a  prop- 
er remedy  for  r.ecovery  of  possession  o£  per- 
gonal property.'*  It  is  Just  as  tri^e,  however, 
aj9  affirmed  in  said  decision,  that  the  court 
may  -  interfere  "by  way  of  interlocutory  In- 
junction for  the  protection  of  legal  rightf 
«nd  the  prevention .  of  irrepaj;able  misfL'hie^ 
although  this  may  Involve  a  change  of  the 
•ctoalpoBaeesioiU'  2, High  «a  {oJunotloBS,  { 


1106."  It  lir  clear  Hiat  bdr»^lie  wfoag  was  a 
continuous  one,  and,  aa  we  bave  seen,  the  ac 
tion  was  to'prevenrt  vtsr  future  Interference 
With  the  (^ration  of  the  boslness  and  the 
possession  of  the  said  personal  property  was 
merely  Incidental  to  the  prtmary  purpose  of 
the  actiou.  It  would  certainly  be  Intoleraltle 
that  equity  should  refuse  to  interfere  to  pre- 
vent  the  destruction  of  one^s 'business  for  the 
reason  that  the  despdiler  has  acted  «o  speedi- 
ly as  to  take  possession  of  the  appurtenances 
of  said  boslness  before  the  owner  Is  aware 
of  his  purpose  or  can  move  to  circumvent  it 
Neither'  could  respondent  complain  because 
the  Injunction  provided  that  "the  said  sheriff 
shall  be  permitted  to  hold  possession  of  said 
property  by  placing  a  keeper  in  possession 
thereof  subject  to  the  above  restrictions." 
Plaintiffs,  under  the  showing  made,  in  our 
opinion  should  haTe  been  allowed  to  conduct 
the  business  without  the  presence  of  the 
keeper,  but  It  surely '  does  not  He  In  the 
mouth  of  defendant  to  complain  because  plain- 
tiffs received  less  than  they  were  entitled  to. 

3.  Under  the  circumstances,  we  think  the 
court  should  not  have  dissolved  the  Injunc- 
tion. By  the  dissolution,  the  purpose  of  the 
jetton  was  defeated  and  the  continuance  of 
the  injunction  in  force  could  not  have  preju- 
diced the  rights  of  the  plaintiff  in  the  attacli- 
ment  suit. 

In  High  on  liijunctions,  S  1511,  It  Is  said: 
"If  the  continuance  of  the  liljunctlon,  even 
admitting  defendant's  answer  to  be  true,  can- 
not prejudice  or  impair  his  rlgtits,  and  on  the 
other  hand  Its  dissolution  might  seriously  im- 
pair the  rights  of  complainant,  the  motion  to 
dissolve  upon  the  coming' in  of  the  answer 
should  not  be 'allowed."  '  And,  again  (section 
1512):  "It  is  also  held  that  where  the  in- 
Junctiion  is  not  merely  ancillary  to  some  oth- 
er or  principal  relief  sought  by  the  action, 
but  is  itself  ,the  principal  relief  desired  and 
1^  dissolution  .would  be  equivalent  to  a  dis- 
missal of.  the  action,  if,  a  reasonable  doubt 
exists  \a  the.inind.of  the  court  whether  the 
bill  is  sufficiently  pi^atlved  by  the  answer.  It 
Is  proi)er  to  ref\iae  a,  disaojutlon,  and  con^^ 
tiuue  the  InJunctloA  to  the  hearing.''  It  the 
material  allegations  of  the  complaint  had 
been  positively,  i)jenie4, by  the  answer  under 
the  rules,  the  action  of  th^  court  below  could 
not  be  disturbed^  Bint  the  denial  of  plain- 
tiffs' ownership  is  only  on  Information  wgA 
belief,  and  ^be  answer  admits  that  defendant 
took  possession  of  the  property.  Thereforo 
we  have  a  case  for  the  principle  announced 
In  Porter  v. ,  Jennings.  89  CaL  445,  26  Paa 
9^7 :  "Certain .  allegations  of  the  complaint 
are  denl^  upon  informatloa  and  belief, 
'While  denial^  in  this  form  are  authorized  by 
section  437  of  the  Code  ^f  Civil  Procedure 
as  mattera.of  pleading,  and  are  aufficient  to 
raise  an.issye,  yet  they  ar«i  npt  spch  denials 
as  wiU  siervje  as  the  basis  of  .a  motion  to  dis- 
solve aq  injj^nctlqq  «n  the  ground  that  tb« 
equities  o(.tW')>V^:are  fully  denied  by.thd 
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answer.  Judge  Story  says:  'Buch  negaHoD 
affords  no  presumption  against  the  plalntlfiTs 
claim,  but  merely  establishes  that  the  defend- 
ant  has  no  personal  knowledge  to  aid  It  or 
^iHprove  tt."' 

As  we  view  It,  we  think  It  was  an  Injus- 
tice to  plaintiffs  to  dissolve  the  Injunction, 
and  the  order  is  therefore  reversed. 

We  concur:   CHIPMikN.  P.  J.;  HART,  J. 


GRAY  et  al.  ▼.  TIMES-MIRHOR  CO. 
(CIr.  546.) 

(Court  of  Appeal,  Third  District,  California. 
Aug.  21,  1909.) 

X  DismssAi,  ARD  Nonsuit  (S  60*)— W art  ot 

Prosecution. 

Nisi  priuB  courts  have  inherent  power  to 
dlsmias  pending  actions  when  not  diligently 
prosecuted. 

[Bd.  Note.— For  other  eases,  see  Dismissal  and 
Nonsuit,  Coit  Dig.  1 140;  Dec  Dig.  i  60.*] 

2.  DminsAi.  ard  Noiraurr  (|  60*)— Wamt  or 
PaoBBCunoK. 

Where  plaintiffs'  attorneys,  for  mom  than 
13  months  after  defendant  had  sent  them  cop- 
}m  of  the  papers,  pleadings,  etc.,  to  replace  the 
destroyed  record,  and  offered  to  stipulate  that 
auch  papers,  etc.,  might  tw  substituted  in  place 
of  the  record,  failed  to  proceed  to  have  tlie 
record  restored,  the  court  properly  dismissed 
the  action  for  want  of  prosecution ;  that  a  large 
amount  of  business  had  aocunralated  ia  the  of- 
fice of  plaintiffs'  attorneys,  being  no  excuse.    , 

(ESd.  HoUj-^ITov  other  caaas,  see  Diamlasal  and 
Noosuit,  Cent.  Dig.  H  UO,  141;    Dec  Dig.  i 

&  DisinssAi.  AXD  Nonsuit  (|  60*)— Wart  or 

Pbosecdtion—£xcusk8— Illness  or  Judge. 

That  the  presiding  Judge  of  the  department 

to  which  the  action  was  assigned  was  too  ill  to 

tend  to  hia  Judicial  duties  «a«  not  a  reasonable 

excuse  for  plaintiffs'  delay  in  securing  an  order 

for  restoration  of  a  destroyed  record,  since  the 

signing  of  the  order  on  presentation  of  proper 

snjpalatioa  of  attorneys  would  have  been  a  n>eit» 

formal  act.  which  opuM  have  been  pectotaiedi  at 

an7  time  by  any  of  the  12  judges  of  the  couct 

[Xjd.  Note. — For  other  cases,  see  Dismissal  and 

Nonsuit,  Cent.  Dig.  f  142;   Dec  Dig.  {  60.*] 

4.  Dtbmihhat,  ans  Nonsutv  (S  60*)— Want  o* 

PBOSECUnON. 

It  being  the  duty  of  plaintiffs  to  take  all 
steps  necessary  to  secure  a  decision  on  a  demur- 
rer to  the  eomplaiat,  that 'they  oould  not  force  a 
decision  on  the  demurrer  did  not  excuse  their 
lack  of  diligence  in  securing  a  restoration  ot  the 
record  which  had  been  destroyed. 

[E!d.  Note. — For  other  cases,  iaee  Dismissal  and 
Nonsuit,  Cent.' Dig.  |  142;   Dec.  Dig.  f  60.*] 

6.  DisMJBBAi,  AND  Nonsuit  ({  60*)— Want  or 
Pbosecution. 

The  iwrty  movln;  to  dismiss -for  want  of 
diligence  in  woeecating  aa  aetien  neied.  not 
affirmatively  show  the  .extent  of  the  inconvea- 
ience  or  Injury  he  has  suffered,  or  may  suffer, 
bjr  the  delay,  since  the'  law  will  presume  injury 
from  nnreaaonable  delay. 

[Bd.  Note.— For  oth«!r  casea,  see  IMsmlssal  and 
Nonanit,  Cent  Dig.  «  140,  141;  Dec.  Dig.  | 
flO.*) 


6.  DrauisSAi.  AND  NoiMiuiT  (J  60*)— Want  or 

Pbosecution. 

That  defendant  did  not  protest  against 
plaintiffs*  delay  in  prosecution  was  no  answer 
to  a  motion  to  dismiss  for  such  delay. 

[Ed.  Note.— For  other  cases,  gee  Dismissal  and 
Nonsuit,  Cent.  Dig.  |  142;   Dec  Dig.  §  00.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Geo.  H.  Buck, 
Judge. 

Action  by  C.  F.  Gray  and  another  against 
the  Times-Mirror  Company.  From  a  Judg- 
ment dismissing  the  action,  plaintiffs  ap- 
peal.    Affirmed. 

Fisher  Ames  and  Ames  &  Manning,  for  ap- 
pellants.   Hunsaker  &  Britt,  for  respondent 

HART,  J.  The  court  below  rendered  and 
caused  to  be  entered  a  Judgment  dismissing 
this  action  on  the  ground  that  plaintiffs  bad 
not  prosecuted  the  same  with  reasonable  dillr 
gence.  This  aweal  Is  by  the  plaintiffs  from 
said  Judgment  on  a  bill  of  exceptions. 

There  Is  no  dispute  with  regard  to  the 
facts;  and,  as  they  are  fully  and  accurately 
narrated  In  the  brief  of  counsel  tor  the  ro- 
Bpondent,  we  Bball.  here  state  them  In  the 
language  ot  said  brief: 

"The  action  ia  one  to  recover  damagea 
claimed  to  have  been  sustained  by  the 
plaintiffs  by  reason  of  the  publication  by 
defendant  of  an  alleged  libelous  artide  in  the 
Lob  Angeles  Sunday  Times  July  3,  1904^  The 
complaint  was  filed  September  20,  1904.  Aft- 
er defendant  haid  filed  a  demurrer,  an  amendr 
ed  con4>lBtnt  was  fllad  February  7,  190&,  to 
which  defendant  filed  a  demurrer  February 
10,  1005,  which  was  Buataioed  May  11,  1906. 
A  aecKNid  amended  complaint  was  filed  May 
25,  1905,  to  which  defendant  demurred  Juna 
8,  1905.  This  demarrer  was  nader  aabmisr 
slon  and  undispoaed  «f  April  18,.  1806,  on 
which  day  all  of'  the  plea^oga  and  recorda 
in  the  cause  were  xtestroyed  by  the  general 
conflagration  of  that  date. 

"September  83,,  1906,  the  attorneys  for 
defetMjant  received  from  Mr.  Ames  a  letter 
dated  BeptembCT  22,  1906,  requesting  ooplea 
of  the  papers  in  the  action,  together  with  a 
stipulation  that  they  might  be  substituted 
in  place  of  the  defltrqyed  originals.  In  this 
letter  the  writer,  among  other  Uiings,  said: 
'All  the  public  court  recorda  and  all  of  my 
private  record  papers  in  the  case  of  Gray 
et  al.  V.  The  Times-Mirror  were  destroyed 
by  iira  Will  you.  kindly  send  me  copies  of 
your  pfipers,  together  with  stipulation  that 
they  may  be  substituted  in  place  of  the-  de- 
stroyed originals?  I  have  been  unable  to 
give  this  matter  attention  befiM%  this  time 
on  account  of  the  t«rrit>le  confusion  incident 
to  the  lose  of  all  papers  In  my  office  and  the 
total  loss  of  all  our  public  records.  Kindly 
Bend  copies  of  all  briefs  and  pleadings  in  the 
case.  Please  send  blil  for  copies  of  papersi 
anid'l  will  promptly  send  check  for  the  same. 
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An  early  reply  will  be  esTteemed  a  great  fa- 
vor.' Immediately  upon  the  receipt  of  Mr. 
Ames'  letter  directions  were  given  to  have  a 
copy  of  the  office  files  of  Hunsaker  &  Brltt 
of  the  papers  In  said  action  made  for  Mr. 
Ames;  and  on  October  5,  1906,  copies  of  all 
of  the  papers  requested  by  Mr.  Ames,  in- 
cluding the  briefs  and  a  copy  of  all  entries 
which  had  been  made  in  the  office  docket  or 
register  of  actions  kept  by  Hunsaker  &  Britt 
relating  to  the  proceedings  in  said  cause 
were  sent  by  mall  to  Mr.  Ames,  together  with 
a  letter  dated  October  6, 1906,  in  which,  after 
stating  that  the  copies  had  Just  been  com- 
pleted and  compared,  it  was  said:  This  copy 
was  made  by  our  office  force,  and  there  Is  no 
charge  for  It.  We  are  also  sending  a  copy  of 
the  entries  lii  our  register  of  actions.  If 
you  will  take  such  portions  of  this  copy  as 
you  desire  to  have  substituted,  and  prepare 
the  stipulation,  we  shall  be  pleased  to  sign 
tt'  October  10,  1906,  Mr.  Ames  wrote  Mr. 
Hunsaker  a  letter  in  which  he  said :  'Many 
thanks  for  your  kindness,  courtesy,  and 
promptness  In  forwarding  these  copies.  As 
soon  as  I  can  examine  them  I  will  prepare  a 
stipulation  embracing  such  of  the  papers  as 
are  necessary  to  be  filed  in  order  to  restore 
the  record  in  our  superior-  court,  and  for- 
ward same  to  yon  for  signature.' 

"Nothing  further  was  done  until  Novem- 
ber 14,  1907 — 13  months  and  4  days  after  the 
date  of  the  letter  of  Mr.  Ames  acknowledging 
receipt  of  the  copies  of  the  record — on  which 
date  Messrs.  Ames  &  Manning  mailed  to 
Hunsaker  &  Brltt  the  'petition,  papers,  stipu- 
lation, and  order  restoring  records'  in  the 
case,  with  tlie  request  that  they  sign  the 
stipulation.  November  21,  1907,  Hunsaker 
ft  Britt  wrote  Messrs.  Ames  ft  Manning  that 
ttaey  had  Inserted  certain  papers  which  had 
been  omlttM,  which  constituted  a  part  of  the 
record,  and  had  modified  the  proposed  stipu- 
lation for  the  restoration  of  the  record  by 
inserting  the  following  clause:  'But  by  en- 
tering into  this  stipulation  defendant  does  not 
waive  its  right  to  move  to  dismiss  the  ac- 
tion for  the  failure  of  plaintiffs  to  have  prose^ 
cuted  the  same  with  diligence,  or  In  any  man- 
ner waive  Its  right  to  move  to  dismiss  tho 
action  for  the  delay  of  plaintiffs  in  institut- 
ing proceedings  for  the  restoration  of  the  rec- 
ord in  said  cause.'  The  stipulation  as  thus 
modified  was  filed  and  an  order  restoring  the 
record  made  December  9,  1907.  December 
20,  1907,  defendant  served  notice  of  its  mo- 
tion to  dismiss  the  action,  on  the  grounds 
that  the  plaintiffs  had  not  prosecuted  the 
same,  and  had  not  Instituted  or  prosecuted 
the  proceedings  for  the  restoration  of  the 
rec<»d,  with  reasonable  or  any  diligence,  and 
that  plaintiffs  had  not  given  an  undertaking, 
as  required  by  section  1  of  the  act  entitled 
'An  act  concerning  actions  fbr  libel  and  slan- 
der,' approved  March '28,  1872,  as  amended 
April  16,  1880,  and  that  the  record,  as  re- 
stored, falls  to  show  that  any^  such,  under- 
taking was  given  by  plaintiff."' 


The  reaBom  upon  which  'restotonce  to  tbe 
motion  is  urged  are  set  forth  in  an  afiSdavlt 
made  by  Mr.  Fisher  Ames,  oounael  for  the 
plaintiffs.  They  are  as  follows:  "At  the 
time  of  receiving  said  papers  a  large  amount 
of  business  had  accumulated  In  affiant's  of- 
fice, by  reason  of  tbe  holidays  succeeding 
the  fire  and  earthquake  of  April,  1906,  and 
by  reason  of  the  unsettled  condition  of  all 
business  affairs  in  San  Francisco,  and  the 
Imperfect  facilities  of  transacting  business, 
and  tbe  difficulties  under  which  the  same 
could  be  transacted;  that  all  of  affiant's  pa- 
pers, documents,  and  memoranda.  In  all 
cases  then  pending,  in  which  affiant  was 
acting,  or  had  acted,  as  attorney,  were  to- 
tally destroyed,  and  that  it  was  .extremely 
difficult,  and  In  many  Instances  nearly  im- 
possible, for  affiant,  to  make  any  headway 
or  progress  In  the  transaction  of  legal  busi- 
ness In  which  be  was  interested;  that  affi- 
ant acted  with  all  possible  dispatch  in  tbe 
transaction  of  business  in  his  office,  attend- 
ing first,  as  it  became  necessary,  to  matters 
which  were  most  pressing;  that,  owing  to 
the  prolonged  111  health  of  the  Judge  of  tbig 
department,  which  b^an  in  the  latter  part 
of  May,  1907,  and  continued  until  about  the 
month  of  October,  1907,  during  which  tlm» 
the  said  judge  was  almost  continuously  ab- 
sent from  the  bench  by  reason  of  sicknesst 
affiant  delayed  the  application  to  restore  tb^ 
records  In  this  action  until  the  said  Judge 
was  restored  to  health,  and  had  returned  to 
the  bench  and  resumed  his  Judicial  labors; 
that  affiant  deemed  It  proper  that  this  mat- 
ter should  be  heard  by  -ttie  said  Judge  of 
this  department  for  the  reason  that  defend- 
ant's demurrer  to  plaintiffs'  second  amended 
complaint  was  pending  before  said  Judge 
and  undecided,  the  same  having  be&x  sub- 
mitted to  the  court  for  consideration  and 
decision  on  briefs  duly  prepared,  served,  and 
filed  on  or  about  tbe  12th  day  of  April,  1906^ 
a  few  days  before  tbe  fire  and  earthquake." 

Section  681a,  Code  Oiv.  Proc.,  added  by  8t 
1907,  p.  712,  C.  876t  I  2.  and  section  583,  Code 
Civ.  Proc.,  are  not,  as  is  readily  observable 
from  the  statement  of  the  facts,  involved 
here.  But  that  nicrt  prlns  courts  possess  iiH 
herent  power  to  dismiss  pending  actions 
upon  the  ground  that  they  have  not  been  dil- 
igently prosecuted  Is  a  proposition  repeated- 
ly confirmed  and  well  settled  in  this  state. 
Kubll  V.  Hawkett,  89  Cal.  638,  27  Pac.  57; 
First  National  Bank  v.  Nason,  115  Cal.  626, 
47  Pac.  595;  Stanley  v.  GUlen,  119  CaL  17% 
51  Pac.  183:  People  v.  Jefferds.  126  Cal. 
296,  58  Pac.  704';  San  Jose  L.  &  W.  Co.  ▼. 
Allen,  129  Cal.  247,  61  Pac.  1083;  Mo  wry 
V.  Weisbom,  137  Cal.  110,  69  Pac.  971;  GaV 
bralth  v.  Lowe,  142  Cal.  293,  75  Pac.  831; 
Marliii  V.  Keenan,  148  Cal.  161,  82  Pac.  772; 
Bernard  v.  Parmelee,  6  Cal.  App.  537.  82 
Pac.  658;  In  re  Heywood's  Eatate^  154  CaL 
812,  97  Pac.  825;  FOcha  T.  Mocha's  Estat^ 
8  CaL  App.  707,  97  Pac.  321. 

The  only  question  presented  here  for  de- 
termination is,  therefore.  Did,  the  ceurt's  or- 
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der  dismisslnt;  the  Action  tnToIve'  an  abuse 
of  discretion  under,  the  facta  aa  tbe  record 
discloses  tliem?  Tbe  facts  constrain  a  neg- 
ative answer  to  the  question. 

It  Is  manifest  that  the  most  serious  dlffl- 
culty  which  conld  confront  plaintiffs  In  prop- 
erly proceeding  to  a  prosecution  of  the  ac- 
tion, after  the  destruction  of  the  recotd  in 
this  cause  by  fire,  was  in  the  procurement  of 
copies  of  tbe  papers,  pleadings,  orders,  etc., 
to  be  substituted  as  the  record  herein  In  lieu 
of  the  destroyed  record;  but,  this  difficulty 
having  been  readily  OTercome  through  tbe 
prompt  assistance  of  tbe  attorneys  for  the 
respondoit,  there  was  nothing  remaining  to 
be  done  but  to  secure  a  stipulation  from  tbe 
latter  consenting  to  the  substitution  of  tbe 
copies  for  tbe  lost  record,  and  then  an  order 
of  the  court  restoring  said  record.  On  Oc- 
tober ck,  1906,  the  attorneys  for  the  respond- 
ent Addressed  to  tbe  attorneys  for  the  appel- 
lants a  letter  In  which  they  expressed  a 
willingness  to  enter  into  a  written  stipula- 
tion authorizing  the  copies  of  tbe  papers 
procured  from  them  to  .be  filed  as  the  record 
in  the  cause.  This  Jetter  was  answered  by 
Mr.  Ames  In  a  letter  uuder  date  of  October 
10,  190C.  There  was  then,  it  will  be  seen, 
nothing  in  tbe  way  to  prevent  tbe  restoration 
of  the  record  within  a  reasonable  time  aft^ 
er  the  time  which  would  be  required  to  pre- 
jMtre  tbe  stipulation,  transmit  it  to  the  at- 
torneys for  tbe  respondent  at  Los  Angeles, 
and  secure  their  promised  signature  thereto 
and  its,  return.  But  counsel  for  the  appel- 
lants, after  having  been  assured  that  tbe 
stipulation  assenting  to  tbe  restoration  of 
the  lost  record  would  be  readily  signed  by 
counsel  for  the  respondent,  made  no  further 
move  In  the  direction  of  restoring  the  rec- 
ord until  the  14th  day  of  November,  1907, 
a  few  days  beyond  13  months  subsequently 
.to  the  date  of  .the  lettec  of  Mr.  Ames  to  tbe 
attorneys  for  the  defendants,  aclcnowledg- 
ing  the  receipt  of  the  papers,  orders,  etc., 
constituting  tbe  proposed  substituted  record, 
when  the  former  sent  to  the  latter  for  their 
signatures  a  stipulation  consenting  to  tbe 
substitution  of  said  papers  and  orders,  etc. 

There  is  nothing  in  the  affidavit  of  appel- 
lants' counsel  which  suggests  any  valid  ex- 
cuse for  this  unreasonable  delay;  or,  in  oth- 
er words,  there  is  nothiug  therein  from 
which  this  court  would  be  lustlfled  in  de- 
claring that  the  court  below,  in  refusing  to 
accept  tbe  excuse  offered  by  tbe  appellants, 
abused  its  discretion.  Tbe  tact  that  the 
general  confusion  and  unsettled  condition  of 
affairs  In  San  Francisco  for  some  weeks  or 
months  after  the  occurrence  of  tbe  great 
misfortune  to  that  city  bad  caused  an  un- 
usually large  amount  of  business  to  accumu- 
late In  tbe  law  offices  of  counsel  for  tbe  ap- 
pellants was,  of  course,  a  proper  matter  for 
consideration  by  the  court  in  tbe  determina- 
tion of  the  motion  to  dismiss!  But  we  do 
not  hesitate  to  say  that  it  was  a  matter  en- 
titled to  so  Yery  great  weight,  slnee  it  is 


obvi6us  that  tbe  tery'sAmft  reatou  CbiOd  be 
urged  in  almost  any  case,  and,  if  valid,  'op^ 
erate  to  interminably,  postpone  tbe  final  de- 
position of  such  cause.  In  other  Words,  we 
are  unable  to  appreciate  the  logic  of  the 
plea  that,  because  an  attorney  has  otb^ 
matters  to  which  be  prefers  to  give  prof es- 
slonal  attention,  he  should  be  justlQed  in 
neglecting,  to  the  great  Inconvenience  and 
detriment  perhaps  of  the.  adverse  party, 
some  particular  suit  or  action  which  he  has 
instituted. 

Nor  Is  tbe  fact  that  the  presiding  Judge  of 
the  department  of  the  superior  court  to 
which  the  action  was  assigned  was.  too  iU 
to  attend  to  his  Judicial  duties  from  May, 
1907,  until  October  of  tbe  same  year  a  rea- 
sonable excuse  for  the  delay  in  .securing  the 
order  for  tbe  restoration  of  the  record. 
There  are,  as  this  court  judicially  knows,  12 
Judges  of  tbe  superior  court  In  and  for  the 
city  and  county  of  ^an  Francisco.  As  coun- 
sel for  the  respondent  well  say  In  their  brief, 
"the  signing  of  the  order  upon  presentatloq 
of  the  proper  stlpulatio]^  would  have  been  a 
mere  formal  act,  which  «ould  have  been 
performed  at  any  time  by  aity  of  tbe  12 
Judges  of  tbe  superior  court"  ,of  said  city 
and  county.  There  was  therefore  no  over- 
ruling necessity  for  the  postponement  of 
the  matter  until  the  Judge  to  whose  depart- 
ment the  cause  had  been  assigned  for  trial 
bad  been  restored  to  health  sufficiently  to 
give  attention  to  his  official  duties.  And  it 
may  be  suggested  that,  if  the  continued.  Ill- 
ness of  a  Judge  were  a  valid  excuse  for  in- 
ertness In  pressing  an  action  to  Issue  or  tri- 
al, tbe  delay  might  be  interminable,  or  at 
least  Involve  an  Indefinite  postponement  of 
the  prosecution,  of  the  action,  since  In  such 
case  whether  it  would  or  would  not  be 
brought  to  Issue  ojr  trial .  would  rest  upon 
what  might  be  the  uncertain  contingency  of 
the  recovery  of  tbe  Judge. 

The  demurrer  to  the  second  amended  com- 
plaint was  under  submission  ^nd  undecided 
at  the  time  of  the  destruction  of  the  record. 
This  demurrer,  by  ^orderof  tbe  court,  was 
submitted  upon  points  and  authorities  to  be 
filed  by  the  respective  parties,  the  reply  to 
tbe  reply  brief  of  plaintiffs  having  been  filed 
on  April  4,  1906,  within  12  days  after  the 
respondent's  counsel  were  served  with  a  copy 
of  the  points  and  authorities  of  plaintiffs. 
It  is  clear  that  a  decision  on  the  demurrer 
could  not  well  have  been  had  until  the  restor- 
ation of  tbe  record,  including  the  points  and 
authorities  addressed  to  tbe  question  raised 
by  the  demurrer.  And  even  If  the  court 
could  have  done  so.  It  would  have  been  an 
Idle  act  to  have  rendered  a  decision  on  the 
demurrer  before  the  record  was  restored  or 
competent  secondary  evidence  thereof  filed 
In  lieu  of  the  destroyed  record  (St.  1906,  £x. 
Sess.  p.  73,  c.,65)  and,  therefore,  before  it 
could  be  known  that  the  record  would  be  re^ 
stored  at  all,  or  that  there  was  any  ibten- 
tlon  ot  restortng  It,  or  tbttt  further  steps 
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woaia  be  taken  to  bring  the  cause  to  Isaue 
and  trial.  Counsel  tor  plaintiffs  declare  that 
they  conld  not  force  a  decision  on  the  de- 
murrer. Tbis  proposition  cannot  be  disput- 
ed, yet  it  was  the  duty  of  plaintiffs,  the  mov- 
ing actors  In  the  litigation,  to  take  all  the 
steps  necessary  to  secure  a  decision  on  the 
demurrer.  It  was  not  the  duty  of  the  de- 
fendant to  do  so.  San  Jose  L.  &  W.  Co.  t. 
Allen,  129  Cal.  247,  61  Pac.  1083 ;  Kubll  t. 
Hawkett,  89  Cal.  638,  27  Pac.  57 ;  Mowry  v. 
Welsbom,  137  Cal.  110,  69  Pac.  971.  In  the 
last-mentioned  case  the  Supreme  Court  says: 
"It  is  true  that  the  defendant  may  bring 
about  a  trial  of  the  issue  presented  by  his 
demurrer,  but  he  Is  not  under  any  duty  to 
do  so;  his  attitude  In  the  case  Is  involun- 
tary, and  quite  different  from  that  of  the 
plaintiff;  he  is  put  to  a  defense  only,  and 
can  be  charged  with  no  neglect  for  falling 
to  do  more  than  meet  the  plaintiff  step  by 
step.  The  plaintiff  Is  the  party  charged  with 
the  duty  of  diligence  in  prosecuting  the  ac- 
tion, as  the  issues  are  presented.  The  case  is 
at  issue,  whether  It  be  an  issue  of  law  or  an 
Issue  of  fact,  and  when  at  issue  the  duty  is 
upon  the  plaintiff  to  diligently  pursue  the  ac- 
tion." In  the  case  of  In  re  Heywood's  Es- 
tate, 154  Cal.  315,  97  Pac.  826,  where  a  mo- 
tion was  made  to  dismiss  certain  appeals  for 
want  of  prosecution,  it  is  said:  "Ui)on  the 
hearing  it  was  argued  that  it  was  the  duty  of 
respondents  to  restore  the  record,  and  that 
until  they  did  so  the  appellants  were  Justified 
in  delaying  the  prosecution  of  the  appeal. 
The  contention  is  unfounded.  •  •  •  The 
appellant  was  endeavoring  to  overthrow  those 
orders,  and  a  restoration  of  the  record  there- 
of was  by  her  considered  necessary  to  en- 
able her  to  do  this.  The  duty  was  on  her 
to  effect  a  restoration  of  the  records  if  she 
would  escape  the  responsibility  for  unrea- 
sonable delay  in  the  prosecution  of  her  ap- 
peals. The  final  question,  therefore,  is,  has 
she  been  sufficiently  diligent  in  seeking  such 
restoration,  or,  If  negligent,  is  her  neglect 
excusable?" 

There  is  some  discussion  in  the  briefs  of 
the  proposition  whether  the  respondent  suf- 
fered any  material  inconvenience  or  hardship 
by  the  delay.  The  discussion  is  without 
force  upon  the  only  question  which  is  involv- 
ed here — ^whether  the  facts  disclose  an  abuse 
of  discretion  by  the  trial  court  in  the  grant- 
ing of  the  motion.  We  do  not  understand  it 
to  be  necessary  for  the  party  moving  to  dis- 
miss for  want  of  diligence  in  prosecuting  an 
action  to  affirmatively  show  the  extent  of  the 
inconvenience  or  injury  he  has  suffered,  or 
may  suffer,  by  reason  of  the  delay.  The  law 
will  presume  injury  from  unreasonable  delay. 
It  is  the  policy  of  the  law  to'  favor  and  en- 
courage a  prompt  disposition  of  litigation, 
and  this  policy  is  the  outgrowth  of  sound 
and  substantial  reasons.  Th«  doctrine  of 
laches  as  a  bar  to  the  assertion  of  stale 


claims  and  statutes  of  limitations  rests  upon 
the  same  reasons  or  principle.  A  party 
against  whom  an  action  is  Instituted  is  en- 
titled to  as  speedy  a  disposition  thereof  as  is 
consistent  with  his  own  and  the  rights  of 
the  plaintiff;  and,  if  he  who  starts  the  law 
in  motion  does  not  with  reasonable  prompt- 
ness pursue  all  the  steps  necessary  to  bring 
the  litigation  to  an  end,  he  should  suffer  the 
penalty  of  his  default.  It  is  no  answer  to 
say  that  the  respondent  did  not,  during  the 
period  of  the  delay,  utter  a  word  of  itrotest 
against  such  delay.  As  we  have  said,  it  was 
the  duty  of  the  plaintiff  to  act  and  to  act 
with  reasonable  promptness  and  diligence. 
It  was  not  the  duty  of  the  respondent  to 
make  any  move  except  such  as  tbe  law  re- 
quires it  to  make  in  response  to  the  move- 
menta  of  plaintiff  at  the  various  stages  of 
the  litigation.  As  stated,  the  facts  do  not 
disclose.  In  our  opinion,  an  abuse  »f  discre- 
tion by  the  trial  court  in  dismissing  this  ac- 
tion. Nearly  all  the  cases  cited  by  appel- 
lants are  where  the  Supreme  Court  sustained 
the  refusal  of  the  trial  court  to  grant  the 
motion  to  dismiss  for  want  of  diligence  in 
prosecuting  the  actions,  merely  holding  that 
the  facts  failed  to  disclose  an  abuse  of  dis- 
cretion. In  Ferris  v.  Wood,  144  Cal.  429,  77 
Pac.  1037,  the  Judgment  of  dismissal  was  re- 
versed because  It  clearly  appeared  that  the 
facts  in  that  case  reasonably  accounted  for 
and  excused  the  delay  In  serving  the  sum- 
mons. But  many  of  the  cases  relied  upon 
by  the  appellants  were  reviewed  by  this  court 
in  Bernard  v.  Parmelee,  supra,  where  it  is 
said:  "Bach  case  must,  as  we  have  seen 
from  all  the  authorities,  rest  upon  its  own 
peculiar  circumstances,  or,  as  It  Is  expressed 
in  First  Nat.  Bank  v.  Nason,  116  Cal.  626, 
47  Pac.  595,  'each  particular  ease  presents 
its  own  peculiar  features,  and  no  iron-clad 
rule  can  Justly  be  devised  applicable  alike 
to  all.'" 
Tbe  Judgment  appealed  from  Is  affirmed. 

We  concur:     CHIPMAN,  P.  X;    BURN- 
BTTT,  J. 


PEOPLE  ex  rel.  FARMERS'  RESERVOIR  & 

IRRIGATION  CO.  v.  DISTRICT  COURT 

OP  JEFFERSON  OOUNTT  et  al. 

(Supreme   Court  of  Colorado.     Oct  4,   1909.> 

1.  Eminent  Domain  (8  244*)— Judgment— Ef- 
fect AS  TO  Right  to  Possession. 

Where  a  company  was  awarded  the  right 
to  possession  of  property  in  an  eminent  domain 
proceeding  for  the  purposes  for  which  posse^ 
sion  was  sougjit,  and  paid  tbe  damages  and 
costs,  which  were  received  and  retained  by  the 
property  owners,  who  accepted  the  judgment  as 
final,  the  company  was  entitled  to  orders  neces- 
sary for  its  enfoEcement  as  a  matter  of  right. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  IS  630^6;  Dec.  Dig.  | 
244.»] 
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32.  Mandamus  (S  26*)  —  Groundb  —  ENroECB- 

MENT     BY     INFKBIOB     COUBT     OF     JUDICIAX 
DUTT. 

Where  a  dutr  ^  imposed  by  law  upon  a 
court,  mandamus  by  a  _  higher  court  is  the 
proper  means  to  compel  discharge  of  the  duty. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  8  02;    Dec.  Dig.  {  26.»] 
3.  Mandamus  (8  54*)— Origtnal  Pboceedinqs 

IN  Supreme  Coubt— Grounds. 

A  writ  of  mandamua  may  ba  cranted  in 
original  proceedings  in  the  Supreme  Court,  even 
in  purely  private  matters,  where  failure  to 
award  it  would  result  in  a  denial  of  justice,  and 
may  issue  to  compel  the  district  court  to  issue 
an  order  neceasaxy  for  the  enforcement  of  a 
Judgment,  where  a  company,  after  judgment  for 
possession  of  land  in  eminent  domain  proceedr 
ings,  and  after  having  paid  damages  and  costs, 
waa  refiued  possession  by  the  former  owners 
and  the  court  refused  to  issue  such  order. 

[Ed.  Note.— For  other  cases,  see  Maodamus, 
Cent.  Dig.  8  108:   Dec.  Dig.  |  54.*] 

Musser  and  Campbell,  JJ.,  dissenting. 

En  banc.  Mandamus  by  the  People,  on 
the  relation  of  the  Farmers'  Reserrolr  ft 
Irrlgratlon  Company,  against  the  District 
Conrt  of  Jefferson  County  and  others.  Per- 
emptory writ  granted. 

Milton  Smith  and  Charles  R.  Brock,  for 
petitioner.  J.  W.  Barnes,  and  Ooudy  & 
Twitcbell,  for  respondents. 

HAlhEY,  J.  The  relator,  the  Farmers' 
Beaerroir  &  Irrigation  Company,  on  Jime 
15,  1907,  in  the  district  court  of  Jefferson 
coimty,  had  judgment  in  condemnation  for 
title  to  and  possession  of,  for  reservoir  pur- 
poses, the  real  property  In  controversy,  hav- 
ing paid  to  the  various  owners  thereof  for 
such  title  and  possession  $33,260,  as  dam- 
ages, and  the  further  sum  of  $230.63,  costs 
of  the  proceedings,  or  an  aggregate  of  $33,- 
499.63.  This  money  was  accepted  by.  the 
property  owners,  and  the  judgment  in  con- 
demnation acquiesced  in  as  final,  no  appeal 
having  been  taken  therefrom,  and  no  steps 
whatsoever  proposed  to  dispute,  question, 
deny,  review  or  qualify  it  No  one  in  inter- 
est complains  of  or  desires  a  review  of  that 
jud^ent.  The  relator  promptly  paid  every 
cent  assessed  against  It  and  in  every  respect 
complied  with  the  terms  of  the  decree. 
Nothing  remains  to  make  of  the  condemna- 
tion proceedings,  and  of  this  application,  a 
closed  Incident,  except  the  surrender  of  the 
possession  of  the  property,  according  to  the 
terms  of  the  award.  However  the  owners 
did  not  vacate  said  premises,  but  remained 
In  possession  of  portions  thereof,  and  de- 
cline to  surrender  same,  and,  despite  the  con- 
demnation judgment,  stoutly  maintain  that 
they  have  a  legal  right  to  such  occupancy 
and  possession. 

On  March  27,  1909,  the  district  court  of 
Jefferson  county,  Hon.  Charles  McCall, 
judge,  one  of  the  respondents  here,  on  ap- 
plicatloh  of  the  relator  for  an  order  direct- 
ed to  the  sheriff  of  said  county  command- 


lop;  him  to  put  It  Into  possession  of  the 
land  so  condemned  and  paid  for,  denied  such 
relief,  and  these  original  proceedings  in 
mandamus  followed,  wherein  a  writ  is  pray- 
ed from  this  court  to  the  district  court  and 
the  judge  and  clerk  thereof,  directing  the 
issuance  of  an  order  from  the  court  below 
to  the  Jefferson  county  sheriff,  as  original- 
ly moved. 

The  proposition  here  Is,  whether  it  was 
and  is  the  plain  and  unquestioned  duty  of 
the  court  below,  and  of  its  presiding  Judge, 
to  enter  the  order  required  by  this  alterna- 
tive writ 

The  right  of  the  relator  to  have  immediate 
and  exclusive  possession  of  this  property  is 
so  clear  tbat  it  may  not  for  an  instant  be 
doubted.  To  have  that  question  settled  was 
the  very  gist  of  the  condemnation  proceed- 
ings. The  matter  was  determined  favor- 
ably to  the  relator  and  for  such  possession 
it  has  paid  the  prlce»  and  which  price  those 
who  now  seek  to  retain  the  property  have 
safely  tn  thehr  pockets.  The  situation  is 
simply  an  exempliflcation  of  the  old  story 
of'  one  trying  to  keep  his  cake  and  eat  it 
too.  This  is  Impossible  as  a  physical  fact, 
and  80  Is  the  thing  attempted  here  equally 
impossible  and  inconsistent  as  a  legal  prop- 
osition. The  former  owners  frankly  admit 
that  the  relator  is  entitled  to  possession  un- 
der the  decree.  But  they,  in  effect,  say, 
"While  it  is  true  you  have  paid  for  the 
possession,  still  we  are  of  opinion  that  you 
i^ally  are  not  in  need  of  it  just  now  and 
therefore  we  propose  to  continue  to  occupy 
and  possess  the  fand  ourselves."  Such  is 
the  contention  that  the  court  below  appar- 
ently upheld.  Instead  of  issuing  a  proper 
writ  for  the  prompt  and  efficient  enforce- 
ment of  its  clear  and  unequivocal  decree, 
without  jurisdiction  or  authority,  as  it 
seems,  it  attempts  by  its  order,  upon  the  re- 
lator's application  for  such  writ,  to  modify 
the  force  and  effect  of  that  solemn  and  bind- 
ing judgment,  in  which  all  parties  acquiesc- 
ed. The  duty  of  the  court  to  grant  an  order 
for  the  writ  prayed  was  and  Is  clear,  and  the 
right  of  the  relator  to  have  It  equally  plain. 
Its  Issuance  Involves  the  exercise  of  no  Ju- 
dicial discretion;  it  was  and  is  an  order  to 
which  the  relators  were  and  are  entitled  as 
a  matter  of  right.  It  is  a  mockery  of  jus- 
tice to  give  one  a  judgment  and  then  deny 
him  the  means  of  its  enforcement.  Every 
court  has  the  inherent  power  and  authority, 
and  upon  it  rests  the  duty,  of  enforcing  its 
own  Judgments  and  decrees  by  proper  or- 
ders and  directions  to  ministerfal  officers  to 
that  end.  Were  it  otherwise,  judgments  and 
decrees  of  courts  would  be  empty  and  mean- 
ingless things,  just  as  this  judgment  and 
decree  in  condemnation  is,  if  incapable  of 
enforcement.  ,The  relators  have  no  other 
plain,  speedy  or  adequate  remedy,  and  the 
court  below  has  no  discretion  whatever,  ex- 
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cept  tb  Issue  the  writ  prayed  for  by  the  re- 
lator, and  to  which  prayer  that  court  turns 
an  unheeding  ear.  With  equal  propriety  the 
clerk  might  refuse  to  a  Judgment  creditor  an 
execution  on  a  money  judgment,  and  the 
court,  upon  application  for  an  order  to  the 
clerk  for  Its  Issuance,  might  deny  such  relief, 
on  the  theory  that  the  Judgment  creditor 
was  not  In  need  of  the  money,  being  In  af- 
fluent financial  circumstances,  and  the  Judg- 
ment debtor  sore  pressed  and  In  financial 
straits.  The  relator  Is  as  well  entitled  to 
an'  order  of  court  for  the  prompt  and  effi- 
cient enforcement  of  this  decree,  as  the 
Judgment  creditor  would  be  to  have  an  ex- 
ecution in  the  case  Illustrated.  The  right 
to  the  relief  sought  Is  clear  and  Indubitable. 
The  duty  upon  the  court  to  enforce  Its  own 
Judgment,  which  Is  now  being  openly  defi- 
ed, and  thus  prevent  a  miscarriage  of  Jus- 
tice, is  equally  certain.  TTnless  sttch  relief 
be'glv^n  the  result  is  an'  absolute  denial'  of 
Justice.  ' 

The  question  of  the  character  and  quality 
of  title  Is  not  Involved.  The  right  of  pos- 
session Is  the  sole  question  here  for  consid- 
eration. The  question  of  necessity  for  pres- 
ent possession  was  determined  In  the  con- 
demnation proceedings,  and  that  Judgment 
Is  conclusive  nipon  this  court,  as  It  Is  upon 
tte  court  below.  Should  the  relatof,  after 
having  secured  possession  of  the  premises, 
fall  within  a  reasonable  time  to  make  use 
thereof  for  the  purposes  for  which  they 
were  condemned,  then  doubtless  a  direct 
action  to  have  the  character  and  quality  of 
the  title  determined  would  He.  But  no  such 
question  may  be  heard  or  determined  in 
these  proceedings  at  this  time,  or  In  the 
manner  attempted  by  the  court  below.' 

Merrill  on  Mandamus,  i  180,  says: 

"The  writ  of  mandamus  has  been  used  tnost 
extensively  to  control  and  correct  the  ac- 
tion of  Inferior  courts.  It  is  used  not  only 
to  restrain  their  excesses,  but  also  to  quick- 
en their  negligence  and  obviate  their  denial 
of  Justice.  When  a  duty  Is  Imposed  by  law 
upon  a  court,  a  mandamus  from  a  higher 
court  is  the  proper  means  to  compel  the  dis- 
charge of  such  duty.  'When  such  duty  Is  so 
plain  in  point  of  law  and  so  clear  in  matter 
of  fact  that  no  element  of  discretion  is  left 
as  to  the  precise  mode  of  its  performance, 
such  duty  Is  ministerial,  and  a  writ  of  man- 
damus to  compel  the  performance  of  such 
duty  will  specify  the  exact  mode  of  per- 
formance." 

The  above  and  foregoing  pronouncement 
so  completely  and  perfectly  covers  the  situa- 
tion disclosed  by  the  pleadings  here  that 
it  should  set  at  rest  all  doubt  as  to  the  pro- 
priety of  the  issuance  of  the  writ  in  the 
case  at  bar. 

Where  one  has  a  clear  and  definite  Judg- 
ment, which  needs  no  construction,  it  Is  an 
ab'sui'dlty  and  a  denial  of  Justice  to  hold  that 
;U  may  not  be  enforced,  or  tbat<-ttae  court 
may  rightfully  refuse  proper   wrlta  or  or- 


ders to  secure  such  result.  If  such  action 
be  permissible  ft  Is  apparent  that  the  Judg- 
ment holder  Is  helpless  and  without  a  rem- 
edy. It  Is  equally  absurd  to  hold  that  he 
must  resort  to  the  procurement  of  another 
Judgment  of  no  higher  or  more  helpful  char- 
acter, the  enforcement  of  which  might  on 
demand,  with  equal  propriety,  be  denied 
him.  It  must  be  clear.  In  view  of  the  or- 
der already  made  by  the  court  below,  that  no 
merely  executive  or  ministerial  officer  will 
or  should  now  act  contrary  to  that  order, 
hence  relief  can  only  properly  be  had  by 
direction  to  that  court  and  to  the  Judge 
thereof. 

This  court  has  never  held,  and  never  will 
hold,  as  we  now  view  the  matter,  that  the 
writ  of  mandamus  may  not  go  in  original 
proceedings  even  In  purely  private  matters, 
where  failure  to  award  it  leaves  a  litigant 
without  remedy  and  results  in  a  denial  of 
Justice.  It  was  to  afford  relief  in  Just  such 
cases  that  the  authority  to  supervise  the  ac- 
tion of  inferior  courts  was  by  the  Cktnstitu- 
tlon  vested  in  this  court  Whether  the  writ 
is  proper  In  original  proceedings  here  must 
depend  upon  the  peculiar  facts  In  each  par- 
ticular case.  We  are  clearly  of  the  opinion 
that  the  petition  here  presents  a  proper  show- 
ing for  the  application  of  the  rule.  The  an- 
nouncements of  this  court  are  to  the  efTect 
that  the  writ  should  not  go  In  private  mat- 
ters, except  in  cases  presenting  some  special 
or  peculiar  exigency.  Wheeler  v.  Northern 
Colorado  Irr.  Co.,  9  Colo.  248,  11  Pac.  103; 
Keady  v.  Owers  et  al.,  30  Colo.  1,  69  Pac: 
509. 

In  Wheeler  v.  Northern  Colorado  Irriga- 
tion Company,  supra,  at  page  255  of  9  Colo., 
page  106  of  11  PaC,  the  court  said: 

"As  above  suggested,  rare  Instances  may 
occur  when,  owing  to  some  peculiar  emer- 
gency or  exigency,  although  the  sovereign 
power,  prerogatives  or  franchises  of  the  state 
are  only  Indirectly  drawn  in  question,  a  re- 
fusal here  to  take  original  Jurisdiction  would 
practically  amount  to  a  denial  of  Justice.  In 
such  cases  this  court  will  sometimes  issue 
its  original  process.  Whether  a  sufficient 
emergency  exists  'will  depend  upon  the  cir- 
cumstances attending  each  particular  case, 
and  will  be  determined  In  connection  with 
each  application  for  original  relief,  as  pre- 
sented. But  in  general  the  view  airave  an- 
nounced will  be  strictly  adhered  to,  and  un- 
less a  cause  directly  presents  as  the  subject- 
matter  of  the  proceeding  one  of  the  grounds 
named,  its  Inception  will  be  consigned  to  the 
Jurisdiction  of  subordinate  tribunals." 

How  can  a  more  peculiar,  special  or  ex- 
traordinary situation  be  imagined,  in  a  l%al 
controversy,  than  is  disclosed  by  the  record 
here?  The  relator  company  brings  suit  in 
condemnation  against  the  owners  for  pos- 
session <rf  the  property  in  controversy,  and 
at  the  end  of  the  litigation  is  awarded,  def- 
initely, and  Hitequivocally,  iueseMioa  of  tbe 
same  for  the  purposes  for  which  that  poaaes- 
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slon  is  sought;  It  Ib  mulcted  In  damages  and 
costs  in  the  aggregate  of  $33,409.63,  prompt- 
ly pays  over  that  sum,  which  is  received  and 
retained  by  the  owners  of  the  property,  who 
accept  the  judgment  as  final  and  conclusive, 
and  who  thereupon  declare  that  the  comi)auy 
shall  not  have  the  thing  they  have  sold  and 
which  it  bought  and  paid  for,  and  which  the 
decree  so  speciflcally  gives  it;  and  the  very, 
court  which  rendered  the  Judgment  declares 
that  it  may  not  now  be  enforced.  The  prop- 
osition is  so  sharply  In  conflict  with  every 
consideration  of  common  Justice  and  fair 
dealing  that  it  ought  not  to  be  Judicially  ap- 
proved. The  alternative  writ  should  be 
made  peremptory,  and  it  Is  accordingly  so 
ordered. 
Peremptory  writ  granted.  ' 

GABBEKT,  X,  not  participating. 

MUSSBR,  J.  1  cannot  consent  that  the 
alternative  writ  be  made  peremptory.  In 
the  condemnation  proceedings  below  a  Jury 
was  selected  to  determine  and  appraise  the 
damages  or  compensation  to  be  allowed,'  and 
that  jury  retnrned  Its  verdict  hrto  c<rart. 
Section  1725,  Mills'  Ann.  St,  provides:  "The 
Judge  or  court  shall,  upon  such  verdict,  pro- 
ceed to  adjudge  and  make  such  cirder  as  to 
right  and  Justice  shall  pertain,  ordering  that 
petitioner  enter  upon  such  property  and  the 
use  of  the  same,  upon  payment  of  fnll  Com- 
pensation, as  ascertained  as  aforesaid;  and 
such  order,  with  erldence  of  such  payment, 
shall  constitute  complete  Justification  of  the 
taking  of  such  property."  The  ord«  sought 
to  be  coerced  in  this  proceeding  Is  efther 
within  or  Without  the  decree  Which  was  ren- 
dered pnrsaant  to  that  section.  If  the  order 
now  sought  from  the  lower  court  Is  within  the 
decree,  either  expressly  or  by  necessary  Im- 
plication, then  for  the  court  to  Issue  it  now 
WOTild  be  doing  what  has  already  been  donA 
In  such  a  case  all  that  petitioners  need- 'do 
la  to  enforce  the  decree  that  th«y  haive  in 
an  ordinary  way.  If  the  order  now  sought 
from  the  lower  court  Is  without  tlie  decree, 
then  at  the  time  it  was  not  "sudi  an  ordel: 
as  to  right  and  Justice  shall  pertain,"  or  else 
tt  was  purposely  or  laadvertoitly  omitted  by 
petitioners.  Such  an  order  as  to  right  and 
Justice  shall  pertain  Is  to  be  made  or,  omit- 
ted in  the  discretion  of  the  court.  If  made 
now.  It  would  be  a  modification  of  the  de- 
cree, if  such  an  order  is  now  without  the 
decrea  In  such  a  case  as  the  one  before  us 
the  discretion  Of  the  court  ought  not  to  be 
controlled,  nor  Its  final  decree  modified  In  a 
proceeding  like  this. 

The  right  to  the  order  now  sought  was 
Just  as  strong  on  the  day  on  which  the  de- 
cree was  entered  as  It  Is  now.  The  useful- 
necB  of  such  an  order  Is  perhaps  more  ap- 
parent now  than  then.  If  the  petitioners, 
«dtber  pujtposely  or  inadvertently,  omitted  to 


incorporate  In,  the  decree,  either  expressly  or 
by  necessary '  Implication,  the  order  which' 
they  now  seek  from  the  court  below,  it  was 
their  folly.  This  court  ought  not  to  use 
its  extraordinary  powers  to  correct  the  fol- 
lies of  litigants.  True,  if  the  petitioners  are 
entitled  to  the  possession  of  the  premises, 
and  are  deprived  of  such  possession,  they 
ought  to  have  possession,  bvit  that  is  no  rea- 
son why  this  Court  should  give  them  iwsses- 
sion  speedier  than  the  ordinary  proceedings 
and  processes  of  courts  will  do  so.  It  iA 
far  more  Important  that  the  powers  of  this 
court  be  not  abused  than  that  litigants  speed- 
ily recover  possession  of  premises,  or  recov- 
er possession  at  all. 

The  alternative  writ  should  be  q^uashed, 
and  the  petition  dismissed. 

I  am  authorized  to  sny  that  Mri  Justice 
CAXTPBELL  concurs  in  this  dissent.  : 


WOLFE  et  ,al.,.v.  MUBI/LEIU 
(Supreme  Court  of  Cciondo.     Oct.  4,   1900.) 

1.  WiiM  (i'tSS''*)— Gift  o»  IjesIb,  Thai?  H«.rf 

OF  I*8TAH)8;8    EBTAXE— StaTCISS. 

A'  twtaa^ptary  gift  bgr,:the  wife  of  >tlw 
whole  of  h0P  estate, '  eonsistdng  .chiefly  of  yer^ 
Bonalty,  to  herhuBband  for  11^  with  remaindex 
over,  is  a  gift  to  the,  husband  of  leBEc  than  a 
half  of  her  estate,  within  the  statute  (Bev.  St. 
1908,  i  7070),  ptovidliiz  that  no  spouse  -  shall  by 
will  give  away,  from  toe  other  more  thaa  half 
of  hlg  or  ,ber  property,  without  the  oonsent.  in 
writing  of  such  other,  etc.,  for  the  gi^t  for  iife 
contempUites  the  use  of  ate  property  .oaly  ao 
that  the  gift  is  a  gift  of  the  income  to  be  re- 
alized from  the  estate;,  and, ,, even  if  the.  hus- 
band need  not  keep  the  property  intact  for  the 
remainder  of  bis  lite,  the  wife  bequeathed  away 
from  him  her  ^tate,  earning  oat)  of  It  a-  llfe'es- 
tate  for  him. 

lEA,  Note.— For  other  oases,  .see  Wilis,,  Cent 
Dig.  i  2034;  Dec  Dig.  |  783.*] 

2.  Wills    (J   792*) — iU.soTioK— F^jlube   to 

Elect— Effect. 

A  statute  (Rev.  St.  1908,  i  7070),  providing 
that  tio  sponsd  shall  by  will  give 'away  from  the 
other  more  tha&'  a  haM  of  Us  or  her  itstpitev 
without  the  consent  in  writing  of  the  other  ex- 
ecuted after  the  death  of  testator  or  testatrix, 
but  it  shall  be  optional  With  the  snrvivinit 
spouse  to  accept  the  condition  of  any  such  will 
or  one-half  of  the  whole  estate,  intends  that  the 
sur\Mving  spouse  shall'  receive  one-half  of  the 
other's  property,  holding  it  With  the  same 
right  of  disposition  aa  that  jpossessed  by  the 
deceased  spouse,  and  that  neither  can  deprive 
the  other  of  the  right  to  dispose  of  it  bv  will, 
and  fives  each  spouse  the  option  to  tak«  the 
property  given  by  the  will  or.  one-half  of  the 
estate,  so  that,  unless  the  written  consent  ip 
given,  the.  surviving  spouse  must  be  deemed  to 
elect  to  ta'ke  under  the  statute.  ' 

'tBd.  Note.— For  other  cases,  see  Wills,  Cent 
Oig.  88  26i&-ebe3;"Dec:  ESg.l  7»2.»] 

3.  Wnxs  (J  !•)— Right  to  Make  Wilm— J^a- 

TPRK.  •' 

One. may  not  dispose  of  bis  property  by  will, 
unless  the  I>egislature  grants  the  privilege. 

[Ed.  Kote.—B'or  other  cases,  see  Willa,  Cent 
Dig.  g  1 ;    Dec.  Dig.  i  1.*] 
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4.  Wills  (§  700*)— Election— Tm*. 

Where  the  statute  (Rer.  St.  1908,  i  7070), 
declares  that  a  married  woman  may  oot  by  will 
convey  away  more  than  one-hall  of  her  property 
from  her  husband,  without  his  consent  in  writ- 
ing after  her  death,  a  will  of  a  married  woman 
should  not  be  admitted  to  probate  as  convening 
the  entile  estat^  until  the  written  consent  of  the 
liuabond  after  her  death  is  given. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent. 
Dig.  §{  2043-2048:   Dec.  Dig.  {  790.*] 

5.  Wills  (5  786*)— Election— Necessitt. 

The  mere  fact  that  the  surviving  husband 
Is,  by  reason  of  physical  infirmities,  unable  to 
write  his  name  does  not  prevent  the  court  by 
proper  procedure  from  allowing  the  will  of  the 
wife  to  be  probated  on  the  husband  desiring  to 
accept  its  provisions,  which  give  blm  only  a 
life  estate  In  the  wife's  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  2037;  Dec  Dig.  8  786.*] 

6.  Wills  (|  794*)- Eleqtion- Suiticiency. 

The  fact  that  the  surviving  husband  direct- 
ed the  receipt  of  money  from  the  executor  of 
the  deceased  wife  did  not  show  his  acceptance 
of  the  wife's  will  giving  her  estate  to  the  hus- 
band for  life  with  remainder  over;  it  not  ap- 
pearing in  what  capacity  he  received  and  used 
the  money. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig;  H  2056-2059:   Dec.  Dig.  {  794.*] 

7.  Wills  (i  802*)— Effect  ot  .Failubk  of 
Husband  to  EtutCT. 

Where  the  wife  gave  by  will  all  her  estate 
to  her  husband  for  life  with  remainder  over, 
and  the  surviving  hnsband  did  not  have  ah  op- 
portunity, before  his 'death,  to  elect  to  take  a 
half  of  the  estate  under  the  statute,  and  he  did 
not  in  writing,  after  the  death  of  the  wife,  con- 
sent to  the  provisiotas  of  the  will,  the  wife  died 
intestate  as  to  one-half  of  her  estate,  and  the 
devises  at(d  legacies  in  the  will  must  abate  to 
the  extent  of  one-half,  and  the  cbltdren  of  tb« 
husband  are  entitled  to  one-halt  of  the  wife's 
estate. 

TEd.  Note.— For  Other  cases,  see  Wills,  Cent 
Dig.  n  2091-20G8;  Dec.  Dig.  {  802.*] 

'  Appeal  from  Ounnlson  Oonnty  06urt;  Geo. 
Hetberlngton,  Judge. 

Proceedings  by  Edward  E.  Mueller,  execu- 
tor of  Virginia  Grasmuck;  deceased,  for  the 
probate  ^tbe  will  of  deceased.  In  which 
Essie  O,  Wolfe  and  anotber  appeared  to  con- 
test. From  a  Judgment  admitting  tbe  wl^l 
to  prebate,  contestants  appeaL  'Reversed. 

Sprlgg  Sbackleford,  for  appellants.  Dexter 
V.  Sapp,  for  appellee. 

STEELE,  C.  J.  The  will  of  Virginia  Gras- 
muck,  dated  April  27,  1906,  which  was  filed 
for  probate  In  the  county  court  of  Gonnlson 
county  April  ?8,  1906.  contains  the  following 
clause:  "Ist  I  bequeath  and  deyiae  all  of 
ipy  estate  of  every  nature  whatever,  which 
I  may  die  seised  and  possessed,  to  my  be- 
loved husband,  XA>ui8  Qrasmuck,  during  bis 
natural  llfp.apd  the  remainder.  If  .any,  after 
bis  death  shall  be  ref^ived  by  my  sister^, 
Henrietta  Cooley,  of  Roswell,  New  Mexico, 
and  Letha  B.  Groner,  of  Joplln,  Missouri,  and 
Mrs.  Anna  Dages,  Fort  Scott,  Kansas,  'equal- 
ly, share  each  alike."  Trom  the  petition  for 
letters  testamentary  filed  Jtme  11,  1906.  and 
other  documents  it  appears  that  the  testator 


departed  this  life  April  27,  1906;  that  she 
left  surviving  her  Louis  Grasmuck,  her  hus- 
band, who  departed  this  life  prior  to  the  fil- 
ing of  the  petition,  and  who  left  surviving 
him,  as  his  only  heirs  at  law,  Nettle  Brown 
and  Essie  G.  Wolfe,  his  children,  and  that 
the  testatrix  died  possessed  of  real  and  per- 
sonal property  of  the  value  of  about  $4,500, 
consisting  chiefly  of  personal  property,  the 
real  estate  being  of  the  value  of  about  $500. 
The  children,  the  sole  heirs  of  Louis  Gras- 
muck, resisted  the  probate  of  the  will  in  so 
far  as  one-half  of  the  estate  left  by  Virginia 
Grasmuck  was  concerned,  upon  the  ground 
that  said  Louts  Grasmuck,  being  the  husband 
of  the  testatrix,  bad  not,  after  the  death  of 
his  said  wife,  consented  in  writing  to  the  pro- 
visions of  the  will.  Upon  the  hearing  the 
court  admitted  the  will  to  probate,  and  found, 
among  other  things,  "that  no  consent  was 
given  In  writing  by  the  said  Louis  Grasmuck, 
deceased,  accepting  the  provisions  of  said 
will,  and  further,  that  said  Louis  Grasmuck 
departed  this  life  .before  any  order  was  en- 
tered by  this  court  fixing  the  date  for  the 
probate  of  said  will  and  the  issuance  .of 
citations  thereon,  and  that  do  legal  notice 
was  ever  given  to  said  Louis  Grasmuck  of 
the  filing  of  said  will  for  probate."  It  waa 
also  shown  that  after  the  death  of  Louis, 
the  husbasd  of  one  of  the  protestants  receiv- 
ed money  from  the  executor  of  Virginia's 
will,  which,  was  used  in  defraying  Louis' 
traveling  expenses.  One  of  the  witnesses 
testified  that  she  had  read  aver  the  will  to 
Loi|Is,  and  that  be  understood  It. 

The  statute  which  must  control  our  decision 
Is  as  follows:  "Eivery  person  aged  twenty- 
one  ream,  if  a  male,  or.  eighteen  years,  it 
afemate,  beinc  of  sound  mind  and  memory, 
shall  have  tbe  power  to  devise  all  the  eatata^ 
rleht,  title  and  Interest  in  possession,  rover- 
ston  or  rtfnalader  which  he  or  she  hath  or  at 
the  I  time  of  his  or  her  death  shall  have  oi; 
In  and  to  any  lands,  tenements,  heredita- 
mentSi  annuitiea  or  rents  charged  upoa  or 
Issuing  out  of  all  goods,  chattels,  and  per- 
iKmal  estate  of  every  description  whatever, 
by  will  or  testament  All  persona  of  tbe 
age  of  seventeen  years,  and  of  sound  mind 
and  memory  shall  have  the  power  to  dispose 
of  their  personal  estate  by  will  or  testa- 
ment, provlOed,  that  no  married  man  or  wo- 
man shall  by  will  devise  or  feequeath  away 
one  from  the  other  more  than  one^half  of 
his  or  her  property  without  the  consent  la 
writing  of  such  Otiier,  executed  after  the 
death  of  the  testator  or  testatrix,  hot  It  shall 
be  optional  with  such  wife  or  basband,  after 
tbe  death  of  the  other,  to  acc^t  the  oondl- 
tt6ii  of  any  Stich  will,  'or  one-half  of  this 
whdie  estate,  both  real  and  personal."  Rev. 
St  1908,  I  7070.  It  Is  contended  on  bdbalt 
of  the  proponents  of  the  will:  (1)  That  the 
Will  does  not  convey  away  from  the  husband 
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more  than  one-half  of  the  prt^erty  of  which 
the  testatrix  died  seised.  (2)  that  the  right 
to  accept  or  renounce  the  provisions  of  tlie 
will  was  a  personal  right  of  Louis  Grasmuck, 
and  did  not  descend  to  his  heirs. 

1.  We  shall  not  consider  wliat  right  the 
legatee  has  over  property  bequeathed  to  him 
for  his  life.  The  bequest  was  less,  in  our 
opinion,  than  one-half  of  the  testator's  es- 
tate. The  conveyance  of  the  whole  of  an 
estate  for  life  is  not  the  equivalent  of  a 
conveyance  of  one-half  of  the  whole  in  fee. 
The  conveyance  for  life  contemplates  the  use 
only  of  the  property  conveyed,  so  that  this 
bequest  to  the  husband  of  the  life  estate  in 
property  consisting  mainly  of  personal  estate 
was  a  bequest  of  the  Income  to  be  realized 
from  the  personal  estate.  But,  even  if. we 
were  to  grant,  as  contended  by  respondents, 
that  the  legatee  was  under  no  moral  obliga- 
tion to  keep  the  property  intact  for  the  re- 
mainder of  bis  life,  the  estate  conveyed  is 
less  than  one-half  of  the  estate  of  which  the 
testatrix  died  seised,  because  tta^  estate  of 
the  testatrix  is  bequeathed  away  from  her 
husband;  a  life  estate  merely  being  carved 
out  of  It  for  his  beneilt.  The  Legislature  con- 
templated, by  the  use  of  the  words  found 
In  the  -statute,  that  neither  spouse  should 
convey  away  from  the  other  by  will  more 
than  one-half  of  the  largest  estate  of  which 
the  testator  died  seised,  and  intended,  we 
think,  that  the  surviving  spouse  should  re- 
ceive one-half  of  all  of  the  other's  property, 
holding  it  with  the  same  right  of  disposition 
as  that  possessed  by  the  deceased  spouse, 
and  that  neither  could  deprive  the  other  of 
the  right  to  dlsiiose  of  it  by  will. 

2.  Tbe  statute  under  consideration  is  that 
which  gives  the  right  to  transmit  property  by 
win.  Unless  the  Legislature  grants  the  privi- 
lege, no  one  may  so  dispose  of  property,  and 
when  the  Iiegislatnre  dedares  that  a  mar- 
ried woman  may  not  convey  away  more  that) 
one-half  of  her  property  from  her  husband, 
without  his  consent  In  writing  after  her 
death,  a  will  of  a  married  woman  ithould 
not  be  admitted  to  probate  as  conveying  the 
entire  estate  until  the  written  consent  of 
such  husband,  after  her  death,  is  given.  Ten- 
der the  terms  of  the  statute  each  spouse  has 
the  option  to  take  the  property''  given  by  a 
will  or  one-half  of  the  estate;  and,  unless 
the  written  consent  is  given,  he  must  be  deem- 
ed to  have  elected  to  take  the  portion  tinder 
the  statute.  In  this  case  no  notice  was  giv- 
en of  the  filing  of  the  will,  and  the  surviving 
husband  never  had  the  opportunity  of  elect- 
ing. The  mere  fact  that  tbe  husband  was, 
by  reason  of  his  physical  Infirmities,  nnable 
to  write  his  name,  should  not  prevent  the 
court,  by  a  proper  procedure,  from  allowing 
the  win  to  be  probated.  If  tbe  husband  desir- 
ed to  accept  Its  provisions ;  but  here  no  such 
conditions  arose.     The  husband  died  before 


the  time  fixed  for  the  probating  of  the  wilU 
It  Is  said  that  because  the  husband  of  one 
of  the  children  of  Louis  Orasmuck  reeeived 
money  from  the  executor,  this  should  be 
regarded  as  an  acceptance  of  the  provisions 
of  the  will;  but  this  act,  even  if  It  be  con- 
ceded that '  It  was  under  tbe  direction  of 
Louis,  cannot  be  so  regarded.  He  was  en- 
titled to  receive  money  from  the  executor, 
and  nothing  appears  showing  In  what  capac- 
ity he  received  and  used  that  money. 

Our  judgment  is  that  as  the  will  of  Vir- 
Sinta  Orasmuck,  deceased,  eonreyed  away 
from  her  husband  more  than  one-half  of  her 
estate,  and  as  the  husband  did  not  In  writing 
consent  to  the  provisions  of  the  will,  that 
the  said  Virginia  Grasmuck  died  Intestate  as 
to  one-half  of  her  estate,  and  that  the  de- 
vises and  legacies  mentioned  in  her  will  mast 
abate  to  tbe  extent  of  one-half,  and  that  the 
childreii  of  said  Louis  Grasmuck  are  en- 
titled to  one-half  of  the  estate  Of  Virginia 
Grasmuck,  deceased. 

For  the  reasons  given,  the  Judgment  la  re- 
versed. 

Judgment  reversed. 

GABBEUT  and  HILL,  JX,  concur. 


HALL  v.  ALLEN. 
(Supreme  Court  of  Colorado.     Oct  4,  1909.) 

1.  PHySICIANS    AHD    SDBQEONS     (§     IS*)— EM- 
PLOYUENT— CONTaACTS. 

A  man  25  years  old,  without  meaos,  and 
away  from  hia  p«ople,  was  injured,  and  a  physi- 
cian begaa  to  treat  him.  A  sister  of  the  man 
subsequently  wrote  to  the  physician  leaueating 
information  as  to  his  condition,  and  stating  that 
the  expenses  would  be  paid.  Held,  that  the 
rister  directly  employed  the  physician  at  her 
own  txpense,  anthorizitu  a  ncovery  against  her 
for  services  rendered  after  the  receipt  of  tbe 
letter. 

[Ed.  Note.— For  other  cases,  see  Phystcians 
and  Sorgeons,  Cent.  Dig.  H  lS-20:  Deo.  Dig. 
I  13.»] 

2.  Phtbiciars   ard    Stjbokons   (|   24*)— Ao- 
TIONS  FOB  Mbdicai,  Sebviceb— Fabsies, 

A  physician,  in  partnership  in  tbe  manage- 
ment ot  a  hospital  with  a  person  not  licensed 
under  the  statute  to  practice  medicine,  may  sue 
without  joining  such  pensoo,  for  his  own  profes- 
sional services  to  a  patient  at  tbe  hospital 
though  the  contract  provided  that  the  physician, 
together  with  another  physician  employed  by 
the  Arm,  shonld  give  tbe  necessary  medical  serv- 
ices and  also  provided  for  the  disposition  of  all 
funds  received,  including  those  for  the  serv- 
ices rendered  by  the '  physician. 

[Ed.  Note.— For  other  cases,  see  'Physicians 
and  Surgeons,  Dec.  Dig.  {  24.*] 

3.  Pabtiks  (§  18*)- Necessabt  Pabtim. 

Where  it  appears  that  some  other  person 
than  plaintiff  has  sndi  a  legal  interest  in  the 
obligation  sued  on  that  a  recovery  by  nlaintitf 
would  not  preclude  its  being  enforced  by  snch 
other  person,  the  latter  is  a  necessary  party, 
and  defendant  may  raise  the  objection  of  defect 
of  parties. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  <|  18-26;   Dec.  Dig.  I  18.»] 
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4. '  Phtbicians  and  Suboeonb  (J  24*)— Medi- 

CAt  'SEBV1CE9— ReCOVBRT. 

A  firm  agreement  between  a  ph^idan  aticl 
a  person  not.  licensed  to  practice  medicine,  which 
provided  for  the  management  by  the  firm  of  a 
hospital,  and  that  the  physician,  and  another 
physician  employed  by  toe  firm,  should  perfona 
t^e  medical  worli,  and  that  the  funds  received, 
including  those  for  medical  services,  should  be 
divided,  was  not  an  assignment,  in  whole  or  in 
paTt,  of  any  cl&im  of  the  physician  for  profes- 
sional services  rendered  a  patient  at  the  hos- 
pital ;  and,  in  an  action  by  the  physician  for 
such  services,  the  firm  agreement  was  inadmis- 
sible.   ' 

[Ed.  Note.^BV>r  other  cases;  see  Fhysicians 
and  Surgeoiu,  Dec.  Dig.  {  24.*] 

Appeal  from  District  Court,  San  Mignel 
County;  Theron  Stevens,  Judge. 

Action  by  X  Q.  Allen  against  Rose  H. 
Hall.  From  a  Judgment  for  plalntlfT,  defend- 
ant appeals.    Affirmed. 

Fltz^arrald  &  Brown,  for  appelUint.  Howe 
&  Adaijas,  for  appellee. 

HILL,  J.  Only  two  questions  are  neces- 
sary to  be  determined  in  the  disposition  of 
this  action.  The  appellee,  a  licensed  physi- 
cian In  the  city  of  Tellurlde,  brought  this 
suit  against  the  appellant  to  recover  the 
sum  of  $1,304.50  for  medical  and  surgical 
services  rendered  ■  to  Luther  Douglas,  for 
which  be  alleges  the  appellant  requested, 
contracted,  and  agreed  to  pay.  Judgment 
was  for  the  appellee  In  the  sum  of  $757.50, 
froni  which  the  appellant  appeals. 

Doaglas,  a  brother  of  the  appellant,  was 
seriously  Injured,  and  was  first  taken  fo'  a 
hospital  at  Tellurlde,  -which  socn  thereaft- 
er doted.'  He  was  then  taken  to  a  hospl* 
tal.  operated  by  the  appellee  and  one  C.  D. 
Wtaggoner,  under  the  fi];m  name  6t  J.  Q.  Al- 
len A  Co.,  and  waa  tberO'  taken  care  of, 
•Wh^  the  greater  part  of  the  medical  and 
sUr^bal'  s'ervie^s  were  rendered  to  him  by 
.the  ,flpptflee,  for  'vrhiclpL  Judg^neat  was  se- 
ouned,  ( Af  (ec  be  had. been  there  a  short  tidie 
the  appellee  received  a  letter  from  the  ap- 
pellant which  reads  as  ioUo«■^  "May  ,13, 
lOOa."  Difcar  Doctor,  Your  prompt  answer  to 
■iny  letter  of  Inquiry  was  certainly  appre- 
ciated by  my  sister  and.juyself.  It  U..tiie 
first  Intimation  we  have  had  that  Siuther 
'Was  in  a  sie^Ioua  coiidition,  '  It  has  zbad«  tts 
ffel  80  badly.  The  poor  boy  has  suffered 
almost  beyond  expression.  However,  I  am 
In  hopes  he  is  better  now  and  you  can  give 
us  more  encouragement.  Doctor,  may  I  ask 
a  favor  of  you,  namely,  that  you  let  me 
know  every  day  or  two  Just  how  he  Is  doing, 
and  even  a  postal  card  will  be  appreciated. 
.And  we  will  gladly  pay  all  expense.  .1  will 
be  here  for  awhile  yet  so  you  drop  me  a 
line  as  sooil  as.  you  <:onveniently  can  do  so. 
And -wire  me  any  time  should  it  become  nec- 
essary. As  vf^  want  Mother  know  if  you 
would  advise  us,  yet  we  do  not  want  t*  be 
hasty.  You  understand  how  we  feeL  She 
bas  ugly  heart  trouble.    All  of  hia  expenses 


■win  be  paid  later  on  and  we  want  him  to  have 
anything  to  make  him  more  comfortable,  etc. 
Dr.  Hall  bas  been  Jumping  here  there  and 
everywhere  in  the  interest  of  ambulance. 
He  is  hard  to  keep  up  with  him.  A  letter 
to  Slater  Mo.  will  be  the  best  place  for  you 
to  -write  him  or  here  to  me,  either  one  will 
be  O.  K.  hoping  to  hear  from  you  soon. 
Thanking  you  again.  Hastily,  Rose  M.  Hall." 
TJp  to  this  time  the  appellee  had  no  arrange- 
ment with  the  appellant  to  look  after  her 
brother,  but  upon  receipt  of  this  letter  the 
books  -were  changed,  and  the  charges  for 
the  past  services,  as  well  as  those  thereaftet 
rendered,  were  charged  to  the  appellant 

The  Jury,  by  Instructions,  were  prohibited 
from  awarding  to  the  appellee  any  amount 
for  the  sfervlees  rendered  prior  to  receipt 
of  this  letter,  or  any  portion  of  the  hospital 
charges  incurred  at  any  time.  This  leaves 
for  our  determination  the  question,  was  this 
letter  snfBclent  to  Justify  the  appellee  in  as- 
suming the  appellant  requested  such  servi- 
ces and  assumed  their  payment?  And,  if  so, 
was  such  undertaking  primary  or  collateral 
only,  and  did  it  Justify  him  in  making  this 
charge  against  the  appellant  for  his  profes- 
sional services  in  the  attendance  of  her 
brother  from  that  date  on?  In  other  words, 
when  taken  into  consideration  with  the  sur- 
rounding drcmnstajices,  did  it  Justify  the 
Jm-y  in  finding  that  the  appellant,  by  this 
lett^,  authorlaed  aacb  aenrlces  so  as  to 
make  the  payment  thereof  an  original  prom- 
ise upon  her  part?  From  au  examination  of 
lAe  entire  letter,  the  relatioB  of  the  parties, 
and  the  surrounding  circumstances  and  eon- 
dltlons  under,  which  It  waa  written,  we  are 
of  the  oplnios  that  it  did,  and  -was  so  un- 
derstood by  both  oartles  at  the  time,  and 
thai  tiae  words:  "And  we  will  glacUy  pay 
aU  expeaae^  *  *  * "  "All  of  Us  expenses 
wlU  be  Bald  iatsr  on  and  wp  ^tvant  him  t» 
hare  anything  to- make  bim.  more  comforta- 
ble)" «tc.7-wben  ;  taken  into  consideratioQ 
wifth  the  facts  that  Douglas  was  serlousiy 
InJuoed,  was  a  brotber  of  the  writ^,  a  young 
.man  25  years  of  a«e,  -wUjhout  meana,  and 
away  from  |hl8  peoplcitwoiild  mean,  and  be 
f^nstiupd  to  1^  a  request  to  the  doctor  to 
conUnuf^  to,  render  such,  services  required, 
and  make,  a  reasonable  cbasge  thej^or  di- 
rect against  the  appellant.  The  amount  of 
the  e^rge  does  not  appear  to  be,  questioned. 
The  questions,  as  to  whether  the  doct<;>c  re: 
Ued  iolely  upon  this  en^iloyment,  and,  if  a 
third.. person  Is  liable  at  all,  the:promi8or's 
undertaking  is  collateral,  are  eliminated  .from 
our  consideration  by  proper  instructions  to 
the  jury  upon  that  phase  of  the  case,  which 
found  adversely  to  the  contention  of  the  ap- 
pellant, which  findings  we  think  there  1^ 
sufiicieht  evidence  to  sustain.  The  conten- 
tion that  the  promise  is  not  definite  enough, 
or  sufficient  under  our  statute  of  frauds.  Is 
not  necessary  to  be  determined  under  the 
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findings  of  tact  qt  direct  «mpla7inent  by  tbe 
appellant 

In  the  case  of  Boston  v.  Farr,  148  Pa.  220, 
23  Atl.  901,  it  appears  after  the  physician 
had  attended  defendant's  stepson  for  som0 
time,  and  had  originally  been  employed  by 
the  stepson,  who  was  of  age,  when  It  became 
necessary  to  perform  an  operation  which  re- 
quired the  attendance  of  another  physician, 
the  attending  physician  then  tnfprmed  the 
defendant  that  he  had  attended  the  boy  up  to 
that  time  without  knowing  whether  he  would 
be  paid  or  not,  to  which  defendant  replied, 
"If  the  boy  dies,  I  don't  want  any  blame 
resting  on  me.  Ton  go  and  get  the  doctor^ 
and  do  all  you  can  for  the  boy.  I  wlU  see 
tliat  yoa  get  your  pay."  A  finding,  under 
proi>er  Instructions,  that  this  was  an  original 
promise  was  atQrmed  by  that  court  Also,  in 
the  case  of  King  t.  Edmiston.  88  111.  257, 
somewhat  similar  to  this.  It  was  held  l^t 
the  defendant  had  undertaken  to  be  respon- 
sible for  the  subsequent  visits,  and  was  bound 
thereby,  but  was  not  liable  for  anything 
prior  to.  his  request  that  the  physician  con- 
tlnne  his  labors.  In  this  case,  by  instructions 
to  that  effect  the  jury  found  the  appellant 
was  not  liable  for  wiytblng  prior  to  the  re- 
quest contained  in  her  letter,  nor  for  any 
hospital  charges. 

The  other  assignments  necessary  for  con- 
■ideratlon  are  that  there  was  a  defect  of 
parties  plaintiff,  and  that  the  court  erred  in' 
refusing  to  allow  the  appellant  to  show  that 
•  partnership  existed  between  the  appellee, 
a  duly  licensed  physician,  and  one  G.  D.  Wag- 
goner, who  was  not  a  physician,  and  who  had 
no  right  to  practice  medicine,  and  that  error 
was  committed  in  rejecting  this  partnership 
contract  as  eyidence  to  establish  ttess  facts. 
With  this  contention  we  cannot  agree.  The 
partnership  contract  offered  concerned  the 
management  of  the  hospital,  and '  provided 
that  the  appellee,  together  with  one  other 
physician  employed  by  the  firm,  should  per- 
form the  medical  and  surgical  worlf,  and 
also  provided  for  the  disposition  of  all 
funds  received,  including  those  for  the  serv- 
ices rendered  by  the  physidans.  The  serv- 
toes  for  which  judgment  was  secured  were 
tiie  professional  services  rendered  by  the 
appellee  in  his  professional  capacity;  and. 
as  held  by  this  court  as  to  an  attorney's 
fees  In  the  case  of  Hlttson  v.  Browne  et 
al.,  8  Colo.  804,  such  an  action  cannot  lie 
In  a  partnership  name,  for,  so  far  as  Mr. 
Waggoner  was  Concerned,  he  was  not  a 
physician,  and  did  not  attempt  to  practice  or 
render  such  services.  Our  statute  prohibits 
any  person  from  practicing  medicine  without 
a  license,  and  imposes  greater  penalties  upon 
fhose  attempting  to  do  so  than  it  does  upon 
those  attempting  to  practice  law  without  a 
license.  The  same  rules  should  appl^  to 
both,  and  the  reasoning  and  principles  in  the 
above  case  are  controlling  here. 

It' is  immaterial  to  the  appellant  what  eon- 


tcac^al  relation  existed  between  th«  appellee 
and  Mr.  Waggoner,  or  what  the  appellee 
sbouM  do  with  moneys  received  for  bis  serv^ 
ices  when  procured.  '  Neither  did  it  concern 
the  appellant,  when  suit  was  brought  against 
her  for  services  rendered  by  him  In  his  pro- 
fessional capacity,  what  became  of  the  mon- 
ey, where  there  is  no  claim  that  he  assigned 
or.  otherwise  disposed  of  it  otbw  than  by  t. 
contract  showing  he  had  a  partner  in  th« 
business  covering  the  operation  of  fi.  hdspltal, 
including  the  receipts  from  his  professional 
services.  The  correct  test  of  wfaeu  a  party 
is  a  necessary  one,  and  when  a  defendant  can 
raise  the  objection  of  a  defept  of  parties,  is 
where  it  appears  that  aome  other  person  than 
the  plaintiff  has  such  a  legal  Interest  in  the 
obligation  sued  upon  that  a  recovery  by  tha 
plaintiff  woidd  not  precIuideiltB  being  «nforc- 
^•by  sHCb  otber  pasty  and  tbe  defendant  be- 
ing thereby  lubjected  to  tba  risk  of  another* 
suit  upon  the  same  subject  'Blagd  sit  al.  it 
Brown  «t  al.,  15  Colo.  App.  941,  81  Pac  485. 
At  common  law  an  assignment  of  a  part  of  an 
entire  claim  does  not  give  thdjasslgnee  a  rigbt 
of  action  in  his  own  name;  TtalB  doetrlna 
seems  to  have  been  accepted  In  this  ]urisdll»-' 
tton.  Smith  et  al.  t.  Atkinson,  18  Colo.  255. 
82  Pac.  425.  The  contract  which  was  offered 
as  evidence  and  rejected,  was  in  no  way  an 
attempt  to  make  an  assignment  of  this  or  any 
other  particular  claim  of  th«  doctor's  t<x 
professional  servioes,  nor  of  any-  part  ther^ 
of,  and  no  error  was  committed  In  sustainlot 
the  objection  to  its  introductlim. 

The  judgment  will  be  affirmed. 

Affirmed.  ' 

STBElMj  a  J.,  and  OABBEBT,  J^  ooncar« 


<«  cola,  tm 

'      McFADOBN  T.  PTND  et  at    ' 
(Supreme  Court  of  Colorado.    Oct  4,'  1909.), 
i.  B^rI0ENCC  (I  898*>— Paxoi.  DviDKnoB— Six- 

•'K.A1WIW0  WElTnW  Il^STBUUEi^'TS. 

Though,  when  a  ttemoraBduili  is  wt  ImpeK 
f««t  «a  not  t*  constitute  an  inatnuneBt-in  writ- 
ing, parol  evidence  ia  admisaibla  to  aacertaia 
the  real  facts,  yet  where  the  memoiandum  ia  a 
written  ln«tmment  complete  in  itaelt '  authol>' 
iaiog-a'sale  of  land  by  a  broker,  and  not  an  ex- 
cbangft  for  other  landi  parol  evidence  to  ahoM 
that  an  exchatiKe  Waa  contemplated  by  the  par-, 
ties  fa  inadmissible.  ,  '        ' 

[Bd.  Note.— For- other  csaea,  see  EMdenee, 
Cant  Dig.  H  178ft-1771;  DecTDig.  |  SSiS-n^- 
2.'AffeaI.  and  SxifOa  <{  986*)  —  RwxM' .l^i 

DiBOBEtiOM:  or  Ooum-rOoimnlTAiniE.  .  i 
Tha  granting  of  a  motion  for  ■%  femfb^Vr- 
ance  ia  in  the  discretion  of  the  court,  the  ezer. 
else  of  which  ti^lll  not  be  reviewed  In'  nie  ab- 
sence of  an  obvious  abase  thsreof.  '  ' 
'  [Bdi  Kotev^-f  ar  other  caaea,  '*t»>  Aspeal  «snt 
Br^r,  Cent  Dig.  |  S8S7;   Dec.  Dig.  \  866.*] 

3.    OOirxIHUAHCK  (1  81*)— OBOCHDS— 'SUBIBIBBi/ 

In  an  action  for  a  broker'a  commissiena  on 
the  theory  that  the  contract  provided  for  an, 
exchange  of  the  propertv  aa  well  aa  for  a  Bale,  ia 
which-  defendant  denied  auch  conatracttoa,  end 
olalmed  tliat  tbe  eztdiange  which  he  anbseqowM- 
ly  made  was  through  the  |iegotlatlona  of  t^netbv 
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tr  than  pTntnt!ff,  defendant,  on  appeal  to  the 
touDty  court,  denied  On  crosa-eBuninatlon  that 
h«  bad  testified  before  the  justice  that  plaintitE 
bad  mentioned  the  excfiacged  property,  and 
stated  that  a  deal  might  be  made,  and  the  owner 
of  the  exchanged  property  testified  that  he  had 
not  testified  in  the  justice's  court  that  plaintiff 
bad  shown  him  a  plat  of  defendant's  property, 
which  he  recognized  as  the  plat  in  evidence. 
Held,  that  the  evidence  was  not  of  suflScient 
materiality  to  require  a  postponement  to  secure 
evidence  to  refute  the  denials  on  the  ground 
of  sui-prise,  and  refusal  of  a  continuance  was 
not  an  abuse  of  discretion,  especially  where 
several  witnesses  were  present  and  testified 
who  were  also  present  in  the  justice'*  court 
and  heard  the  entire  teetimonyt  but  could  not 
say  that  the  testimonv  given  by  defendant  and 
the  owner  of  the  exchanged  property  was  dif- 
ferent than  that  given  by  them  before  the  jas- 
tice,  and  it  did  not  appear  that  plaintiff  would 
have  been  any  more  successful  In  establishing 
alleged  change  in  the  testimony  by  the  witness- 
es to  procure  whom  he  asked  a  oonttnaance. 

[EM.  Note.— For  other  oasea,  see  Gontinnanee, 
Gent  Dig.  |{  96-fi8;    Dsc.  Dig.  |  81.*] 

4.  Appeal  and  Brxob  (8  7(K*)  — Rmobd  — 
QuEanoiw  Pbewnted— IirsTBuoTioHs. 
Where  plaintiff  In  error  fails  to  set  forth 
in  his  abstract  of  re(k>rd  the  Instructions  given, 
the  refusal  to  give  f^quested  charges  cannot  be 
Kviewed,  ainee  they  miglit  have  been  wholly 
O^irared  in  the  charge  given. 

_lBd.. Note.— For  other  oases,  Bee  Appeal  and 
Error,  Cent.  Dig.  {  2^)33;   Dec.  Dig.  |  70Z*] 

.  Xlrror  to  Delta  County  Oourt;    Fred  N. 
piokerson,  Judge.    ' 

^  Action,  by.  I.  D.  McFaddea  against  W.  B. 
P;ne  and.  anotlier.-  Judgnuant  for  defend- 
ants, aM  plaintiff  brings  erior.     Afi&rmed. 

M.  Falrlamb,  for  plaintiff  In  error. 

WHITE,  3.  Tbla  action  was  comtneneed 
before  a  jjistlce.  of  the  peace,  by  plalntHI 
in  error  against  the  defendants  in  error'' to 
recover  commission -as  a- real  estate  broker 
vpoaan  alleged  sale  or  exchange  of  property 
of  one  of  the  defendants.  After  trial  In  the 
Justice  court,  the  case  >vas  appealed  to  .t^e 
county  ctourt,  where  upon  trial  de  noYfli  a 
Jndgmeitt  adverse  to  plalntiec  was  entered, 
wbicb  this  suit  Is  proactcuted  ta  reverse. 

The  def«idants  are  liusband  and  wife, 
And  the  latter  was  the  owner  of  a  small 
&rm  or  tract  of  land  wbicb  was  listed  by 
the  husband  with  the  plalntUf  tor  sale; 
Hm  plaintiff  claiming,  However,  that  It  was 
also  listed  for  exchange,  tbe  latter  fact  be- 
ing denied  by  .  defendants.  The  memoran- 
dum placing  the  itropertr  In  the  hands  of 
plalntlCf  was  signad  by  defendant  W.  E). 
Pyne,  wlio,  however,  at  the  time  informed 
plaintiff  of  the  ownership  of  the  property. 
The  mefuoranduiu  consisted  of  a  plat  of  the 
land,  gave  the  notuber  of  acres,  and  the 
•SBOUBt  ki  oattivationy  described  th^  house 
and  other  Improvements,  together  with  the 
water  rights  and  stated  the  terms  of  salei 
"^OOO.  one-half  cash,  bahince  $2,000.  five 
years  at  8  per  cent,  commission  $500."  At 
that  time  plaintiff  had  on  his  books  for  sale 
certain  property  of  one  Dixon,  and  Claims 
that  defendant  B.  8.  Pyhe  verbally  by  her 


husband  authorized  Mm  to  trade  her  prop- 
erty for  that  of  Dixon.  Subsequently  the 
Pyne  property  was  exchanged  for  the  Dixon 
property.  Both  Pyne  and  Dixon  testified, 
however, .In  effect,  that  the  trade  was  con- 
summated through  the  Instrumentality  of 
one  Boggs,  and  that  plaintiff  had  nothing 
whatever  to  do  with  the  transaction,  nor 
had  he  ever  been  employed  or  authorized  to 
make  an  exchange  of  said  properties  or  ei- 
ther of  them.  The  record  wholly  fails  to 
disclose  what,  if  any,  compensation  plain- 
tiff was  to  receive  from  defendants,  or  ei- 
ther of  them.  If  such  an  exchange  of  prop- 
erties were  made,  nor  does  It  disclose  the 
reasonable  value  of  plaintiffs  services,  if 
he  rendered  any  in  that  behalf.  Upon  the 
submission  of  defendants'  evidence,  plaintiff 
claimed  that  two  of  defendants'  witnesses, 
W.  R  Pyne  and  said  Dixon,  had  materially, 
and  to  his  prejudice,  changed  their  testi- 
mony from  that  given  by  them  respectively 
on  the  trial  of  the  case  In  the  Justice  court, 
and,  upon  their  denial  of  any  change,  moved 
a  continuance  of  the  hearing  until  the  next 
day,  to  enable  him  to  secure  the  constable 
and  Justice  of  the  peace  who  tried  the  case 
and  thus  controvert  said  witnesses  in  that 
respect  The  motion  was  denied.  The  court 
nonsuited  the  plaintiff  as  to  W.  B.  Pyne, 
and  instructed  the  Jury  that  the  evidence 
was  Insufficient  to  warrant  a  recovery  un- 
der the  written  authority  to  sell,  but  sub- 
mitted the  Case  upon  the  theory  of  a  verbal 
authorization  to  make  an  exchange  of  the 
properties. 

Plaintiff  contends  that  the  court  ^rred  in 
dismissing  the  action  as  to  yV.  E.  Pyne,  and 
Instructing  the 'Jury  that  no  recovery  could 
be  htid  upon,  the  written  memorandum,  bu^ 
we' are  una'ble  to  agree  with  him  in  that  re- 
spect It  Is  clearly  evident  that  the  written 
memorandum  which  Pyne  signed  would  be 
the  <)nly  basis  of  a  Judgment  against  him 
if  he  could  be  held  liable  at  all.  No  pre- 
tense Is  made  that  a  deal  was  consummated 
in  accordance  with  that  agreement,  b,ut  11 
is  argued  that  under  the  authority  of  Mes- 
senger V.  Woge,  20  Colo.  App.  275,  78  Pac, 
311,"  the  instrument  is  a  memorandum  only 
of  a  parol  agreement  already  made  In  order 
to  avoid  future  misunderstandings,  and  that 
parol  testimony  said  to  authorize  an  ex- 
chaqge  of  said  properties  supplements  its 
statements,  and  that  the  two  constitute,  the 
agreement  between  the  parties.  It  is  true 
that,  where  a  memorandum  is  so  Imperfect 
as  not  to  constitute  an  instrument  in  writing, 
parol  evidence  may  be  admissible  to  ascer- 
tain the  real  facts,  and  It  may  be  likewise 
true,  as  argued  by  plaintiff,  that  a  written 
authority  to  sell  land  may  be.  explained  by 
parol  testimony  when  silent  as  to  whether 
sale  may  be  on  credit  or  for  cash,  but  the 
fault  of  the  argument  lies  In  the  fact  that 
the  memorandum  under  consideration  is  a 
written  Instrument,  and  Is  not  silent  as  to 
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whether  sale  may  %«'  on  cndtt  «t  for  oiAih. 
On  the  contrarx,  the  particulax  terms  of 
■ale  are  stated,  that  portion  of  the  telling 
price  to  be  paid  In  caoh  Is  designated,  and 
likewise  the  portion  on  time,  and  the  par- 
ticular period  and  rate  of  Interest  Is  speci- 
fied, as  well  as  the  commission  to  be  paid. 
If  plaintiff  was  ev«r  authorized  to  negotiate 
an  exchange  of  the  Pyne  property.  It  was 
not  by  the  written  memorandum  under  con- 
sideration; that  Instrument  la  complete  in 
Itself  and  authorized  a  sale,  not  an  exchange. 
Besides,  the  Institution  of  the  suit  In  the 
Justice  court  of  Itself  precludes  the  plaintiff 
basing  his  cause  of  action  upon  the  written 
memorandum,  as  the  commission  therein 
Bpeclfled  exceeds  the  Jurisdiction  of  that 
court 

The  trial  court  did  not  err  In  refusing  the 
continuance  asked.  The  granting  or  refusing 
of  a  motion  for  continuance  Is  In  the  sound 
discretion  of  the  court,  and  It  Is  only  In  cases 
where  there  has  been  an  obvious  abuse  of 
discretion  that  the  reviewing  tribunal  yrlVi 
Tererse  the  ruling  of  the  trial  court  No 
•neb  abuse  Is  apparent  here.  On  the  con- 
trary, the  action  of  the  court  In  that  respect 
Is  manifestly  correct'  The  testimony  con- 
stituting the  alleged  surprise  was  drawn 
forth  by  plaintiff  upon  cross-examlnatlpn, 
imd  as  to  Pyne  was  a  denial  that  he  had 
admitted  In  bis  testimony  before  the  Justice 
of  the  peace  that  plaintiff  had  mentioned 
to  him  Blxon's  tiroperty,  and'  that  "a  deal 
might  be  made  between  them";  and,  as  to 
Dixon,  It  was  to  the  effect  that  he  had  not 
testified  in  the  Justice  court  "that  e^rly  Ih 
February,  1906,  plaintiff  had  shown  hliii  the 
plat  or  metiiorandum  of  the  Pyne  property, 
and  that  he  recognized  it  as  the  plat  In  evi- 
dence." Clearly  the  refutation  of  these 
denials  and  the  establishment  of  the  admis- 
sion as  claimed  by  plaintiff  were  not  of  suf^- 
Clent  materiality  and  Importance  to  require 
the  trial  court  to  postpone  the '  hearing  to 
enable  plaintiff  to  secure'  evidence  to  that 
end.  Moreover,  it  appears  that  sereral  per- 
sons were  then  present,  and  called  as  wit- 
nesses, who  were  also  present  at  the  trial  of 
the  case  in  the  Justice  court  and  heard  the 
entire  testimony,  but  were  unable  to  say  that 
the  testimony  given  in  this  trial  by  said 
Pyne  and  Dixon  was  In  ady  wise  different 
from  that  given  by  them  resi>ectlvely  In  the 
former  trial.  Nelt'her  does  It  appear  in  the 
motion  for  new  trial,  or  otherwise,  that 
plaintiff  would  have  been  any  more  success- 
ful In  establishing  the  alleged  change  In  the 
testimony  of  said  witnesses  by  the  persons 
whose  absence'  was  set  forth  as  the  ground 
for  continuance  than  he  was  by  those  testi- 
fying. 

Objections  were  interposed  by  plaintiff  to 
the  refusal  to  give  certain  instructions.  He, 
however,  has  failed  to'  set  forth  in  his 
printed  abstract  of  record  the  Instructions 


gtven,  and  therefor*  w«  arsi  dot  nqnlred  te 
examine  the  transcript  to  ascertain  whether 
prejudicial  error  Intervened  by  the  refusal 
to  give  those  requested.  It  is  quite  possi- 
ble that  the  very  InstmctlonB  requested 
and  refused  were  fully  covered  in  the  charge 
given.  Otto  T.  HIU.  11  Colo.  App.  431,  432, 
S3  Pac.  614;  Birmingham  v.  People,  40  ColOk 
862,  365,  90  Pac.  1121 ;  Denver  City  Tram- 
way Co.  V.  Wright,  105  Pac.  — , 

It  devolved  upon  plaintiff  to  establish  his 
case,  and  this  he  signally  failed  to  do.  The 
court  could  properly  have  taken  the  case 
from  the  Jury,  at  the  close  of  plaintiff's  tes- 
timony. 'We  find  no  error  in  the  record  as 
presented  here,  and  the  Judgment  is  Hiero- 
fore  affirmed. 

Judgment  affirmed. 

STBELB,  0.  X,  and  BAItiBT,  T.,  concur. 

0  ow.  o.  72) 
CAPIiES  V,  STATE. 
(Criminal  Court  of  APP^als  of  Oklahoma.    Oct 
18,  1909.) 

1.  IifDionnnra  and  IimxiMATioir  ({  48*)  — 

COOBTS  (I  8S)*>-S\T*TI0IKNCT— PRKVroUS  D»- 
OISIONB  AS  CONTROLLINO  OB  AS  PbKCBDKSTK 

(«)  The  omission  ef  the  word  "the"  before 
the  words  "State-  of  Oklahoma"  in  the  caytloH 
of  an  iaformation  is  not  fatal  to  the  Informal 
tton. 

(b)  It  is  not  oeoeesaiy  that  an  Information 
dienid  contain' tbe  wofds  "in  the  name  and  by 
the  authority  of  tbe  state  Of  OUaboraa.*^  It  is 
■nffident  if  It  appears  from  the  Teoord  of  a  case 
that  the  prosecBtion  war  carried  on  in  the  name 
and  by  tbe  adtherity  of  the  state.  Bat  this 
eoort  suRgdrts  thbU),'as  a  matter  of  good  pleading,' 
it  would  be  weH  for  indictmenta  and  intbrma' 
tloDfi  to  begin  wtth  these  words.  ' 

(c)  Tbia  eonrt  will  give  full  consideration  te 
all  authorities  which  are  fonnded  upon,  aiid'sap< 
ported  by,  liTing  principles,  but  it  wilt  not  t80< 
ognize  or  follow  any  precedents  which  have  out' 
lived  their  nsefnlneas:  when  tbe  reason  of  a 
rule  of  lav  cesses,  this  court  win-not  snfofcs 
such   rule. 

[Ed.  Note.-kFor  other  cases.  See  Indictment 
and  Information,  Dec.  Dig.  I  48;*  Courts,  Cent 
Dig.  H  311,  812;  Dec.  Dig.  f  89.»] 

2.  iNDIOTVffitT  AVD  IlVFOBUA'nOR  (t  47*)— Al.- 
LEOATION    or    PBSUiaRABT    BXAUIlrATIOR-'t 

NECGssrrr. 

(a)  It  is  not  necessary  tot  an  information 
chargins  a  felony  to  allege  that  the  defendant 
has  bad  a  preliminary  examination  before  an 
officer  authorized  by  Jaw  to  hear  tbe  same,  and 
has  been  bound  over  to  await  final  trial  there* 
on,  or  has  waived  such  examination.  If  these 
things  have  not  been  done,  the  defendant  can 
present  this  question  to  the  court  by  plea  in 
abatement. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  148;  Dec  Dig. 
(  47.*] 

3.  CrIminai.  Law  (|  1170^4*)  —  WiTRXsau 
(81  349,  350*)— Homicide  (|  181*)— Habjo-bss 
Erbob— ImpeachmBnt— Oowvicnow  or  O*- 

FEHBB— EVIDBKCE— ADMISSIBILITT. 

(a)  If  a  witness  has  been  Inlproperiy  Impeadi- 
ed,  it  is  not  ground  for  leveisal  when  hu  tes- 
timony does  not  present  any  issue  material  to 
the  case.  Such  improper  impeachment  would 
constitute  harmless  ertor. 

<b)  It  is  improper  to  ask  a  witness,  for  the 
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Mie  pilrpoM  of:  faDpea<Aaant,  'wBtt&er  he  had 
marned  a  woman  with  whom  he  had  commit- 
ted adaltery,  or  if  he  had  been  indicted,  ar- 
rested, or  unpriaoned,  prior  to  oonviotion  for 
•njr  offenaa  whatever. 

(c)  When  a  defendant,  apon  ft  trial  for  as- 
aault  with  intent  to  kill,  takes  the  witness  stand, 
and,  for  the  purpose  of  mitigating  the  oBense, 
ia  permitted  to  testify  that  he  made  the  assault 
while  smartiiu;  under  a  sense  of  wounded  honor, 
on  aoeonnt  of  an  insult  offered  to  his  wife,  it 
is  proper  for  the  state  to  prove  the  relations 
existing  between  the  defendant  and  his  wife, 
and  that  the  defendant  had  exposed  his  wife  to 
sudi  insults,  in  order  that  ttie  jury  may  under- 
stand the  true  motive  of  the  defendant  in  making 
such  assault.  For  evidence  which  was  prop- 
erly admitted  for  this  purpose^  see  tacts  seated 
in  the  opinion. 


Dii 


349,   350:'^'  Somlcide,  CenL   Dig.   IS 
Dec.  Dig.  1. 181.*] 

4.  OaiMiNAi   liAW    (81   13i    173,   618*)— At- 

TOBNBT    AND    CUENT    (|    82*)— TBIAI/— TiKE 

O*  Beoinhino  —  Chanox  or  Vende  —  Time 
roK  AppuoATioit— Dun  o»  Atiobrkx  to 

gUBT. 
While  jeopardy  does  not  begin  nntU  after 
the  jury  have  been  selected  and  sworn,  yet  for 
•11  other  purposes  the  trial  begins  when  the 
iary  are  called  into  the  box  for  examination  as 
to  their  qualifications. 

(b)  An  application  for  a  change  of  venue  comes 
too  late  when  presented  without  reasonable  no- 
tice to  the  county  attorney,  and  after  the  Jury 
have  been  called  into  the  box  for  examination. 

(c)  When  an  application  for  a  change  of  renne 
has  been  prepared,  signed,  and  Terifled  for  over 
80  days,  ana  this  fact  la  concealed  from  the 
eoanty  attorney  and  tiie  trial  coort,  and  the 
counsel  for  the  defendant  obtains  repeated  post- 
ponements of  the  trial,  dnilng  this  time,  nnder 
oonditiona  wUdi  eaosed  the  trial  oonrt  and  coun- 
ty attoney  to  believe  that  the  ease  would  be 
tried  at  the  date  of  tlie  postponement,  and  then 
when  the  case  is  finally  called  for  trial,  and  a 
motion  for  a  oontinnante  has  been  overruled, 
and  a  Jury  has  been  called  into  the  box  for  ex- 
aminatioiu  and  the  trial  is  thus  begun,  the  ap- 
iMioation  ia  presented  without  previous  notios  to 
the  eoanty  attorney,  such  proceedings  will  not 
be  apraoved  by  this  court. 

-  (d)  Th«  court  should  treat  all  persons  having 
business  therein  with  absolute  fairness,  and  such 
personk,  and  especially  attorneys,  must  treat  the 
oonrt  in  the  tame  manner. 

{i)  The  proper  administration  of  Justice  re* 
onirea  the  lawyers  should 'be  fair  and  honorable 
with  opposing  counsel,  the  court,  and  with  their 
elients:  Any  deiAalion  from  this  rule  will  be 
condemned  by  this  court,  and  should  not  be  tol- 
erated by  trial  courts. 

(f)  It  is  an  abt  of  justice  to  say  that  the  at- 
torneys who  appeared  for  the  defendant  in  this 
court  had  no  connection  with  the  case  in  the 
trial  court,  and  are  in  no  manner  responsible 
for  what  was  done  by  the  counsel  who  Uien 
represented  the  defendant. 

'  [Bd.  Note.— For  other  eases,  see  Criminal  Law, 
0.nt.  Dig.  M  249'.  280;  Dec.  Dig.  Ill  132,  173, 
618;*  Attorney  and  Oi^t,  Cent.  Dig.  i  45; 
Dec.  Dig.  I  32.*] 

.  (Siyllabua  by  the  Court.) 

5.  WOBDS    AWD     PhBASES  — "WB1T'»  — "PBO- 
CBS8." 

An  Information  is  not  a  "writ"  or  "pro- 
cms."  Jtt  is  an  accusation,  upon  which  writs 
and  procpsses  issue  (citing  8  words  and  Phras- 
es, p.  7531). 


App^a  ttcuA  TUMtttxt^Cavrt,  Ckttar  Oon»> 
ty ;  StllweU  H.  Bnasell,:  Jndge. 

W.  T.  Caples  waa  conTlcted4rf  aaaaolt  with 
Intmt  to  UU,  and  he  appeals.    AfflnAed. 

The  defendant  was '  cbnvlcted  In  the  dis- 
trict court  of  Carter  county  of  the  offense 
of  assault  with  intent  to  kill,  and  his  punish- 
ment was  assessed  at  confinement  In  the  pen- 
itentiary for  the  period  of  five  years.  The 
facts  of  the  case  are  sufficiently  stated  in  the 
opinion.  The  court  instructed  the  Jury  aa 
follows: 

"Gentlemen  of  the  Jury; 

"(1)  The  court  Isstructa  yoo  that  In  tbla 
case  the  defendant.  Will  Caplea,  now  oa  trial 
before  you,  la  being  prosecuted  by  the  state 
of  Oklahoma,  upon  an  information  duly  and 
legally  presented  in  this  court,  charging  him 
on  or  about  the  24th  day  of  April,  1908,  at 
and  within  the  county  of  Carter  and  state  ot 
Oklahoma,  and  within  the  jurisdiction  oC 
this  court,  with  having  oonunltted  the  crime 
of  assault  with  Intent  to  .kill,  in  manner 
and  form  as  foUowfl,  to  wit:  The  said  Will 
Caples  did  then  and  there  unlawfully,  inten^ 
tlonally,  wrongfully,  and  feloniously  shoot 
at  one  Elmer  Flnley  with  a  certain  firearm, 
to  wit,  a  pistol,  with  intent  then  and  ther* 
and  thereby  to  kill  him,  the  said  Elmer  FIn> 
ley,  contrary  to  the  form  of  the  statutes  la 
such  case  made  and  provided,  etc. 

"(2)  The  court  instructs  yon  that,  tor  a 
more  definite  and  accurate  description  ot  tha 
crime  charged  against  the  defotdant,  yoa 
are  referred  to  the  Indictment,  which  yoa 
will  take  with  yoa  in  your  retlremeat 

"(3)  Ton  are  instructed  that  the  statutes 
nnder  which  the  defendant  is  being  prose- 
cuted is  as  follows;  'Every  person  who  in- 
tentionally and  wrongfully  shoots,  shoots  at 
or  attempts  to  shoot  at  another,  with  any, 
kind  ot  firearm,  air  gun  or  other  means  what- 
ever, with  intent  to  kill  any  person,  or  who 
commits  any  assault  and, battery,  upon  an< 
other .  by  means  of  anjr  deadly  weapon,  or, 
by  81^  other  means  or  force  as  i»  likely  to 
produce  death  or  resisting  tlie  execution  ot 
any  legal  process,  is  punishable  by  impris- 
onment ia  the  state  prison  not  exceeding  tok 
years.' 

"(4)  To  the  Intoirmatloa  read  to  yon,  tha 
defendant  has  entered  his  plea  ot  not  guilty, 
and  you  are  instructed  that  under  the  law 
the  defendant  is  presumed  to  be  Innocent  ot 
the  offense  charged  against  blm,  and  ot  ev- 
ery Ingredient  thereof,  nntll  such  presump- 
tion is  overcome  by  competent  evidence  to 
your  satisfaction  beyond  a  reasonable  doubt, 
and  you  are  Instructed  In  this  connection  that 
it  devolves  upon  t(ie  state  to  prove  to  your 
satisfaction  beyond  a  reasonable  doubt  evwy) 
material  allegation  of  the  information  charg- 
ing the  offense  against  the,  defendant. 

"(5)  The  jury  are  the  sole  Judges  ot  thV 
facts  proven  and  ot.  t|i»  credlbUltjr  of  tlM 
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wltnessMt  u>d  Mcb  fit,  tbon.  axtS  at  tbe 
weight  an^  value  to  be  given  to  their  testi.- 
jDony,  and  this  role  .and  Inatxuctlaa  .applies 
to  each  aitd  every  witness  who  has  testified 
In  this  case.  In  determining  what  credit 
you  will  give  to  a  witness  and  the  weight 
and  value  you  will  attach  to  his  testimony, 
you  will,  take  into  consideration  the  conduct 
and  api)earance  ot  the  witnesses  on  the  stand, 
the  interest  ot  the  witness,  if  any.  In  the 
trial  or  the  result  thereof,  the  motives  of  the 
witness  In  testifying,  the  witness'  relation 
to,  or  feeling  for  or  against,  the  defendant, 
and  give  the  testimony  of  each  witness  such 
weight  and  value  as  you  may  deem  right 
and  proper. 

"(C)  Tou  are  instructed  that  an  assault 
Is  any  willful  or  unlawful  attempt  or  offer, 
with  force  or  violence,  to  do  a  corporal  hurt 
to  another. 

"(7)  Yon  are  Instructed  that  homicide,  or 
attempt  to  commit  a  homicide,  Is  justifiable 
when  committed  by  any  person  when  re- 
sisting any  attempt  to  murder  such  i>erson 
or  commit  any  felony  upon  him.  Second, 
when  committed  in  the  lawful  defense  of 
such  person,  when  there  la  a  reasonable 
ground  to  apprehend  a  design  to  commit  a 
felony  against  such  person,  or  to  do  him 
some  personal  Injury,  and  there  is  Imminent 
danger  of  such  design  being  accomplished. 

"(8)  Therefore,  In  this  case,  If  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant,  W.  T.  Caples,  did  on  or 
about  the  time  alleged  in  the  information, 
in  the  county  of  Carter  and  state  of  Okla- 
homa, Intentionally  and  wrongfully,  with  a 
pistol  In  bis  h&nd  and  held,  shoot,  at  Elmer 
FInley,  with  said  pistol,  with  intent  to  kill 
the  said  Elmer  FInley,  as  alleged  In  shid  in- 
formation, aen  under  such  circnmshinceB 
yon  are  itastmcted  thafft  1b  your  dtity  to 
find  the  defendant  guilty,  as- charged  In  the 
intormatlon. 

"(0)  You  are  instmcted  that  although  you 
may  believe  from  the  evidence  that  the  de- 
fendantfs  wife  communicated  to  him  the  fact 
tliat  the  wttnesa,  Elmer  Tlnley,  had  made 
erertnres  to  her  to  have  carnal  tnterconrae 
wldi  her,  in  the  manner  testified  to  in  the 
evidence  before  ydu,  and  yon  further  believe 
that  this  was  the  reason  that  prompted  the 
shooting  at  the  said  Elmer  Finley  by  the 
defendant,  if  you  find  that  he  did  so  shoot 
at  htm,  thai  yon  are  instmcted  that  such 
commmiication  referred  to  did  not  excuse  or 
Justify  the  defendant  in  shooting  at  the  aaid 
Finley,  as  alleged  in  the  information,  amd  it 
you  find  that  such  communications  were  the 
reason  for  aucb  shooting,  then  you  are  in- 
atmcted  to  find  the  defendant  guilty. 

"(10)  Yoo  an  instmcted  that  In  the  event 
yoo  find  the  defendant  guilty  as  herein 
charged,  you  may  assess  his  punishment  by 
imprisonment  In  the  penitentiary  for  any 
time  not  exceeding  10  years. 
,  "(11)  Gentlemen  of  the  Jury,  the  law  of 
tti9  case  of  jroyr  guidaooe  is  found  in  these 


.iastructiiens',.&nd'hy  vhlch.you  w^  be  gpr- 
^cned,  but  as  to  the  facta,  you  are  the  sole 
Judges  of  them  axid  -  of,  their  weight  and  val- 
ue; and,  without  prejudice  upon  the  one  hand 
or  sympathy  upon  the  other,  let  your  verdict 
be  found.  j     S-  H.  Russell,  Judge." 

-  The  case  is  xegnlarly  before  us  on  appeal. 

Praitt  &  Sniggs  and  E.  O.  McAdams,  for 
appellant  Cbavles  ti.  Mo<we,  Asst  Atty. 
Qva.,  for  the  State. 

FUBMAN,  P.  J.  (after  stating  the  facts  as 
above).  First.  In  this  case  we  have  been  far 
vored  by  able  end  exhaustive  oral  arguments 
and  briefs,  both  by  the  defendant  and  the 
state.  The  followteg  assignments  of  error 
are  relied  upon  to  secure  a  reversal  of  the 
conviction.  First,  in  their  brief  ooqnsel  (or 
the  defendant  say :  "The  first  assignment  of 
error  relied  upon  by  plaintiff  in  error  is  that 
the  court  did  not  have  jurisdiction  to  hear 
and  determine  this  cause,  under  and  by  vir- 
tue of  the  information  filed  in  this  cause,  for 
the  reason  that  the  information  is  styled 
•State  ot  Oklahoma,'  Plaintiff,  v.  W.  T.  Caples, 
Defendant,  which  Is  and  was  contrary  to  the 
Constitution  of  the  state  of  Oldahoma,  in 
this,  to  wit:  That  said  information  Should 
have  been  styled  The  State  of  Oklahoma,' 
Plaintiff,  V.  W.  T.  Caples,  Defendant,  and 
further  that  said  court  did  not  have  juris- 
diction to  hear  and  determine  said  cause,  for 
the  reason  that  said  information  Is  fatally 
defective,  and  contrary  to  the  Constitution  of 
the  state  of  Oklahoma,  in  this,  to  wit :  That 
said  prosecution  was  not  carried  on  in  the 
name  and  by  the  authority  of  the  state  of 
Oklahoma,  as  provided  by. the  Constitution  of 
said  state.  Section  IS,  art  7,  of  the  .Constl? 
tutlon  of  Oklahoma  is  as  follows;  The  style 
ot  all  writs  and  processes  shall  be:  "The 
State  of  Oklahoma."  All  prosecutions  shall 
be  carried  on  "In  the  name  and  by  the  au- 
thority of  the  state  of  Oklahoma,"  All  in- 
dlctments,  informations  and  complaints  ahaU 
conclude:  "Against  the  peace  and  dignity  of 
the  state."'  It  will  be  noted  from  thU  In- 
iformatloh  that  the  word  'the'  is  left  out  be- 
fore the  word  /state'  in  the  style  of  the  cause,' 
Second.  That  it  nowhere  appears  from  the 
Information  that  the  prosecution  is  carried 
on  In  the  name  and  by  the  authority  of  the 
state  of  Oklahoma,  as  provided  by  the  Con- 
stitution of  this .  state.  Plaintiff  In  error 
contends  that  this  is  a  fatal  error  to  the  in- 
formation, and  that  the  court  was  without 
jurisdiction  to  jproceed  with  the  trial  of  the 
cause." 

The  information  In  this  case  is  as  follows : 

"In  the  District  Court,  in  and  for  Carter 
County,  Oklahoma. 

"State  of  Oklahoma,  Plaintiff,  v.  Will  Caplen, 
Defendant. 

"Information, 

"Comes  now  James  H.  Mathers,  the  duly 
qualified  and  acting  county  attorney,  in  and 
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for  Carter  county  and  state  of  Oklalioma, 
and  on  his  official  oath  gives  the  district 
conrt  in  and  for  said  Carter  county  and  state 
of  Oklahoma  to  know  and  be  Informed  that 
the  above  did,  in  Carter  county,  and  In  the 
state  of  Oklahoma,  on  the  24th  day  of  April, 
in  the  year  of  our  Lord,  A.  D.  1908,  commit 
the  crime  of  assault  with  intent  to  kill  in 
manner  and  form  as  follows :  The  said  Will 
Oaples  did  then  and  there  unlawfully,  in- 
tentionally,  wrongfully,  and  feloniously  shoot 
at  one  Blmer  Flnley  with  a  certain  firearm, 
to  wit,  a  pistol,  with  intent  then  and  there 
and  thereby  to  kill  him,  the  said  Elmer  Fin- 
ley,  contrary  to  the  form  of  the  statutes  in 
soch  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Okla- 
homa. 

"James  H.  Mathers,  County  Attorney,  Carter 

County. 

"State  of  Oklahoma,  Carter  Cbunty. — ss.: 
Elmer  Flnley,  being  duly  sworn,  on  oath  de- 
clares that  the  statements  set  forth  in  the 
above  information  are  true. 

"Elmer  Flnley. 

"Subscribed  and  sworn  to  before  me  this 
the  24th  day  of  AprU,  1908. 

"C.  T.  Vernon,  District  Clerlt." 

The  first  contention  of  counsel  for  the  de- 
fendant is  that  "It  win  be  noted  from  this 
Information  that  the  word  'the'  is  left  out 
before  the  word  'state'  in  the  style  of  the 
case,"  and  that  this  constitutes  a  fatal  de- 
fect in  the  Information.  We  cannot  agree 
with  this  position  for  two  reasons,  viz.: 
First,  the  caption  of  the  cause  is  placed  on 
the  Information  for  convenience,  and  for  the 
purpose  of  ready  identification,  and  consti- 
tutes no  part  of  the  information  Itself.  It  is 
surplusage,  pure  and  simple,  and  neither 
adds  to  or  takes  from  the  charge ;  second,  if 
it  were  a  necessary  |>art  of  the  information, 
we  could  not  agree  with  counsel  for  the  de- 
fendant. SVrlte  two  sentences — one,  "The 
state  of  Oklahoma,"  and  the  other  "State  of 
Oklahoma" — and  submit  them  to  the  educat- 
ed and  the  uneducated  alike,'  and  the  answer 
would  be  the  same  from  both  sources :  That 
they  each  have  substantially  the  same  mean- 
ing. We  are  required  by  our  statute  to  con- 
strue the  laws  of  Oklahoma  liberally,  to  pro- 
mote the  purposes  for  which  they  were  en- 
acted, and  in  furtherance  of  Justice.  We 
heartily  Indorse  this  wise  provision  of  law, 
and  propose  to  carry  It  out  in  spirit  and  in 
letter.  This  Is  in  harmony  With  the  Divine 
law,  which  declares,  "For  the  letter  killeth, 
but  the  spirit  glveth  life."  2  Cor.  ill,  6. 
Even  without  this  statute,  we  would  hesitate 
long  before  we  would  apply  any  narrow  tech- 
nical rule. of,  constrviction  to  the  Constitu- 
tion. Constitutional  provisions  should  al- 
ways receive  a  broader  and  more  liberal  con- 
structiou  than  statutes.  The  rule  of  con- 
struction of  a  statute  Is  the. intention  of  the 
Legislature.    In  construing  constlttttloual  pro- 


Tlsions  tlie  supreme  question  Is,  What  did 
the  people  whose  votes  adopted  and  placed 
the  Constitution  in  force  intend?  Therefore 
a  common-sense,  rather  than  a  technical,  con- 
struction should  be  placed  upon  the  language 
used  in  a  Constitution. 

Mr.  Cooley,  in  his  work  on  Constitutional 
Limitations  (pages  89,  101)  says:  "The  ob- 
ject of  construction,  as  applied  to  a  written 
Constitution,  is  to  give  effect  to  the  intent  of 
the  people  in  adopting  it  When  the  inquiry 
is  directed  to  ascertaining  the  mischief  de- 
signed to  be  remedied,  or  the  purpose  sought 
to  be  accomplished  by  a  particular  provision, 
it  may  be  proper  to  examine  the  proceedings 
of  the  convention  which  framed  the  instru- 
ment. Where  the  proceedings  clearly  point 
out  the  purpose  of  the  provision,  the  aid  will 
be  valuable  and  satisfactory ;  but  where  the 
question  is  one  of  abstract  meaning,  it  will 
be  difficult  to  derive  from  this  source  much 
reliable  assistance  in  interpretation.  Every 
memt>er  of  such  a  convention  acts  upon  such 
motives  and  reasons  as  influence  him  person- 
ally, and  the  motions  and  debates  do  not 
necessarily  Indicate  the  purpose  of  a  major- 
ity of  a  convention  in  adopting  a  particular 
clause.  It  is  quite  i)0S8ible  for  a  clause  to 
appear  so  clear  and  unambiguous  to  the  mem- 
bers of  a  convention  as  to  require  neither  dis- 
cussion nor  illustration,  and  the  few  remarks 
made  concerning  it  in  the  convention  might 
have  a  plain  tendency  to  lead  directly  away 
from  the  meaning  in  the  minds  of  the  major- 
ity. It  is  equally  possible  for  a  part  of  tb» 
members  to  accept  a  clause  in  one  sense  and 
a  part  in  another.  And  even  if  we  were  cer- 
tain we  had  attained  to  the  meaning  of  tho 
convention,  it  is  by  no  means  to  be  allowed 
a  controlling  force,  especially  if  that  mean- 
ing appears  not  to  be  the  one  wbldi  tho 
words  would  most  naturally  and  obviously 
convey.  For  as  the  Constitution  does  not  de- 
rive Its  force  from  the  ctmvention  which 
framed,  but  from  the  people  who  ratified,  lt» 
the  intent  to  be  arrived  at  is  that  of  the  peo- 
ple, and  it  is  itot  to  be  supposed  that  tliey 
have  looked  for  any  dork  or  abstruse  mean- 
ing in  the  words  employed,  bat  rather  that 
they  liav»  accepted  them  in  the  sense  most 
obvious  to  the  common  understanding,  and 
ratified  the  instrument  in  the  belief  that  that 
was  the  sense  designed  to  be  conveyed.  Tbese 
proceedings,  therefore,  are  less  conclusive  of 
tlie  proper  construction  of  the  instrumoit 
than  «re  legtslnttve  proceedings  of  the  prop- 
er ooDBtroctlon  of  a  statute,  since  in  the  lat- 
ter case  it  is  the  intent  of  the  Legislature  we 
seek,  while  in  the  former  we  are  endeavor- 
ing to  arrive  at  the  intent  of  the  people 
through  the  discussions  and  deliberations  of 
their  representatives.  The  history  of  the 
calling  of  the  convention,  the  causes  which 
led  to  It,  and  the  discussions  and  issues  be- 
fore the  x>eople  at  the  time  of  the  election  of 
the  delegates  will  sometimes  be  quite  as  in- 
structive and  satisfactory  as  'anything  to  be 
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gathered  from  the  proceedings  of  the  convoi- 
Uon." 

The  second  ohjection  to  the  information 
Ja  "that  it  nowhere  appears  from  the  in- 
formation that  the  prosecution  Is  carried 
on  in  the  name  and  by  the  authority  of  the 
state  of  Oklahoma."  In  some  states  this  is 
required,  but  it  would  t)e  an  act  of  pure  as- 
sumption of  legislative  power  on  the  part  of 
this  court,  to  establish  such  a  rule  in  this 
state.  Section  192,  Bunn's  Old.  Const.,  is 
as  follows:  "The  style  of  all  writs  and  pro- 
ceases  shall  be  'The  State  of  Oklahoma.'  All 
prosecutions  shall  be  carried  on  in  the  name 
and  by  the  authority  of  the  state  of  Okla- 
homa. All  Indictments,  informations,  and 
complaints  shall  conclude,  'against  the  peace 
and  dignity  of  t^e  ^tate.' "  An  hiformation 
is  not  a  writ  or  process;  it  is  an  accusa- 
tion upon  which  writs  and  processes  issue. 
In  volume  8,  p.  7531,  of  Words  &  Phrases 
Judicially  Construed,  we  find  the  following: 
"Writs  and  processes  of  the  courts  may  be 
divided  into  two  classes:  First,  those  which 
point  out  speclflcaiiy  the  property  or  thing 
to  be  seized ;  second,  those  in  which  the  of- 
ficer is  directed  to  levy  the  process  upon 
property  of  one  of  the  parties  to  the  litiga- 
tion, sufficient  to  satisfy  the  demand  against 
him,  without  describing  any  sx>eclfic  proper- 
ty to  be  thus  taken."  This  is  supported  by 
•  great  array  of  authorities.  So  this  clause 
of  the  Constitution  clearly  does  not  require 
an  information  to  begin  with  "The  State  of 
Oklahoma."  It  is  true  that  the  Constitu- 
tion requires  that  "All  prosecutions  shall 
be  carried  on  in  the  name  and  by  the  author- 
ity of  the  state  of  Oklahoma,"  but  it  is  no- 
where required  that  this  allegation  shall 
appear  in  the  Information  or  indictment 
This  question  was  before  this  court  in  the 
case  of  Arle  v.  State.  1  Okl.  Cr.  666,  lOO 
Pac  33,  and  we  there  held  that,  if  it  ap- 
pears from  the  record  that  the  prosecu- 
tion was  actually  conducted  in  the  name  and 
by  the  authority  of  the  state,  the  object  and 
purpose  of  the  Constitution  is  accomplished, 
even  though  no  such  allegation  appeared  in 
the  Information  or  Indictment.  Suppose  that 
this  allegation  was  in  the  Information,  and 
the  record  disclosed  the  fact  that  the  prose- 
cution was  conducted  by  private  parties 
without  authority  from  the  state,  would  the 
allegation  of  the  Information  give  the  court 
Jurisdiction?  We  do  not  profess  to  be  Infal- 
lible, but  to  our  minds  It  Is  clear  that  tho 
purpose  of  this  provision  In  the  Constitu- 
tion is  to  protect  the  people  of  this  state 
from  private  prosecutions  which  might  de- 
generate Into  persecutions,  and  from  prose- 
cutions from  any  other  foreign  power  save 
that  of  the  state.  And  when  the  record 
clearly  shows  that  the  purpose  of  the  Consti- 
tution has  been  accomplished,  this  court  will 
hold  that  Is  enough.  The  supreme  purpose 
of  this  court  Is  to  give  the  people  of  this 
state  a  Just  and  harmonious  system  of  crim- 
inal jurisprudence,  founded  on  Justice  and 
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supported  by  reason,  freed  from  the  mysti- 
cism of  arbitrary  technicalities,  and  this 
standard  will  control  our  decisions,  it  mat- 
ters not  what  or  how  many  other  appel- 
late courts  may  have  decided  to  the  con- 
trary. But  we  are  pleased  to  know  that  we 
are  not  without  support  of  respectable  au- 
thority In  our  views  upon  this  question. 

In  State  v.  Russell,  2  La.  Ann.  605,  the 
Supreme  Court  of  Louisiana  said:  "The  de- 
fendant, Edward  Russell,  was  convicted  of 
manslaughter  upon  an  indictment  charging 
him  with  murder,  and  he  moved  for  an  ar- 
rest of  Judgment  on  two  grounds:  First. 
That  the  Indictment  does  not  aver,  with  suf- 
ficient certainty,  tliat  the  deceased  died  of 
the  mortal  blows  charged  to  have  been  given 
by  the  accused;  secondly,  that  the  indict- 
ment does  not  purport  in  its  margin,  or  in 
the  body,  to  be  carried  on  'in  the  name  and 
by  the  authority  of  the  state  of  Louisiana,' 
and  does  not  conclude  'against  the  peace  and 
dignity  of  the  same.'  This  motion  was  over- 
ruled and  sentence  pronounced,  and  the  ac- 
cused has  appealed.  *  *  *  The  second 
ground  we  deem  to  be  equally  untenable. 
The  expressions  which  it  is  contended  should 
be  used  in  the  Indictment  occur  In  the  Con- 
stitutions of  several  states  of  the  Union,  and 
the  point  now  presented  has  been  so  fre- 
quently decided  in  those  states  that  it  can 
scarcely  be  considered  an  open  question.  It 
has  been  repeatedly  held  to  be  a  sufficient 
compliance  with  the  constitutional  requisi- 
tion that  the  prosecution  should  appear  to 
be  conducted  in  the  name  of  the  state,  and 
that  a  formal  averment  that  it  was  found 
by  the  authority  of  the  state  was  not  essen- 
tial to  the  validity  of  the  indictment  Gree- 
son  V.  State,  5  How.  (Miss.)  36;  State  v. 
Johnson,  Walk.  CMiss.)  392;  Allen  v.  Com- 
monwealth, 2  Bibb  (Ey.)  210;  State  ▼.  An- 
thony, 1  McCord  (S.  C.)  285.  In  the  cage 
of  State  V.  Calvin  Moore,  8  Rob.  (La.)  518, 
decided  by  the  late  Court  of  Errors  and  Ap- 
peals in  Criminal  Cases,  these  words  were 
neither  directly  nor  Impliedly  held  to  be  es- 
sential to  the  validity  of  an  indictment 
The  language  of  the  instrument  was  merely 
quoted,  from  which  it  appeared  that  it  con- 
tained the  expressions  which  the  defendant 
Intended,  were  required  by  the  Constitution, 
and  consequently ,  that  the  objection  urged 
was  without  foundation;  but  there  was  no 
Intimation  of  on  opinion  that  their  absence 
would  have  been  fatal." 

In  State  v.  Kerr,  3  N.  D.  525,  58  N.  W.  27, 
the  court  said:  "It  is  first  urged  by  plain- 
tiff In  error  that  it  does  not  appear  from  the 
indictment  that  the  prosecution  Is  carried 
on  'in  the  name  and  by  the  authority  of  the 
state  of  North  Dakota,'  as  required  by  sec- 
tion 97  of  the  state  Onstltutton.  •  •  • 
The  Indictment  Is  presented  by  'the  grand 
jury  of  the  state  of  North  Dakota  In  and  for 
the  county  of  Grlpgs.'  It  thus  appears,  In- 
directly but  certainly,  that  the  prosecution 
was  carried  on  in. the  name  and  by  authori- 
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ty  of  the  state.  That  is  all  tha:t  the  consti- 
tutional provision  requires.  It  Is  not  neces- 
sary that  such  facts  should  be  specifically 
recited.  See  State  v.  Thompson,  4  S.  D.  95, 
65  N.  W.  725,  where,  under  the  same  con- 
stitutional provision,  an  Indictment  Identical 
with  the  one  in  this  case  on  the  point  in 
question  was  sustained." 

In  State  v.  Thompson,  4  S.  D.  99,  55  N.  W. 
725,  the  Supreme  Court  said;  "It  will  be 
observed  that  the  indictment  Is  entitled 
'State  of  South  Dakota  v.  Nathaniel  R. 
Thompson' ;  that  It  w"as  found  and  presented 
to  the  court  by  a  grand  jury  of  said  county, 
under  the  sanction  and  by  the  authority  of 
the  state's  attorney.  It  would  seem  there- 
fore to  be  a  prosecution  In  the  name  and  by 
the  authority  of  the  state,  and  that  the  In- 
dictment In  form  purports  to  be  a  prosecu- 
tion In  the  name  and  by  the  authority  of  the 
state.  It  will  be  noticed  that  the  Constitu- 
tion, while  providing  that  the  prosecution 
shall  be  carried  on  in  the  name  and  by  au- 
thority of  the  state,  does  not  provide  that  It 
shall  be  stated  In  the  Indictment  that  It  Is 
carried  on  by  authority  of  the  state.  If, 
therefore,  the  prosecution  Is  In  the  name  of 
the  state,  and  carried  on  under  the  sanc- 
tion of  the  proper  officer  of  the  state,  name- 
ly, the  state's  attorney,  we  are  of  the  opin- 
ion the  constitutional  provision  is  compiled 
with,  and  that  It  is  not  necessary  that  the 
indictment  shall  state  that  it  Is  found  and 
presented  by  the  authority  of  the  state." 

In  Allen  v.  Commonwealth,  5  Ky.  210,  th« 
Supreme  Court  said:  "The  first  objection  Is 
predicated  upon  the  constitutional  requisi- 
tion 'that  all  prosecutions  shall  be  carried 
on  In  the  name  and  by  the  authority  of  the 
commonwealth  of  Kentucky.'  The  Indlct- 
meilt  is  in  the  usual  form  In  the  name  of 
thB  commonwealth,  and  concludes  against  its 
peace  and  dignity,  but  does  not  express  to 
be  found  by  the  authority  of  the  common- 
wealth. Such  an  expression  is,  however, 
wholly  unnecessary.  At  common  law,  prior 
to  the  Revolution,  prosecutions  were  carried 
on  in  the  name  and  by  the  authority  of  the 
king.  In  bis  political  capacity;  but  the  forma 
of  indictment  show  that  It  was  unnecessary 
to  be  expressed  to  be  found  by  his  authori- 
ty. When  we  threw  off  the  regal  govern- 
ment and  adopted  the  republican  form.  It 
became  necessary  to  provide  that  prosecu- 
tions should  be  carried  on  In  the  name  and 
by  the  authority  of  the  commonwealth ;  but 
as  under  the  regal,  so  under  the  present 
form  of  government,  it  is  equally  unneces- 
sary that  an  indictment  should  expressly 
aver  by  what  authority  it  is  found  and  car- 
ried on.  This  Indictment  was,  as  all  other 
indictments  must  be,  carried  on  by  the  au- 
thority of  the  commonwealth  of  Kentucky, 
and  not  by  the  authority  of  any  other  pow- 
er ;  and  that  is  alone  what  the  Constitution 
required." 

In  Wrocklege  v.  State,  1  Iowa,  170,  the 
Supreme  Court   said:    "The   first   question 


that  Is  raised  by  the  demurrer  Is  whether 
this  prosecutlou  is  conducted  in  the  name 
and  by  the  authority  of  the  state  of  Iowa, 
within  the  meaning  of  the  Constitution.  The 
style  of  the  indictment  is  as  follows:  The 
State  of  Iowa,  Muscatine  County.  In  the 
District  Court  for  Said  County.  May  Term, 
A.  D.  1854.  The  grand  Jurors  Of  the  state 
of  Towa,  within  and  for  the  body  of  the 
county  oi"  Muscatine,  duly  elected,  impanel- 
ed; charged  and  sworn,  to  behalf  of  said 
state  of  Iowa,  on  their  said  oaths,  present,' 
etc.  The  Constitution  (article  5,  |  6)  pro- 
vides that  'the  style  of  aQ  process  shall  be, 
"the  state  of  Iowa,"  and  all  prosecutions 
shall  be  conducted  In  the  name  and  by  the 
authority  of  the  same.'  It  is  contended  that 
Instead  of  'in  behalf  of  the  said  state,'  a 
presentment  should  be  expressed  in  the  In- 
dictment to  be  'in  the  name  and  by  the  an- 
thorlty  of  the  state  of  Iowa.'  While  we 
think  the  latter  the  more  appropriate  style, 
we  are  not  prepared  to  say  that  it  is  the 
only  phrase  that  may  be  nsed,  or  that  It  la 
essential  to  the  validity  of  the  Indictment 
The  phrase  placed  under  quotations  in  this 
section  of  the  Constitution,  to  wit.  The 
State  of  Iowa,'  constitutes  the  technical, 
authoritative  name  of  the  state.  See  Harrl- 
man  ▼.  State,  2  G.  Greene  (Iowa)  270.  It 
is  in  the  name  that  all  prosecutions  must  be 
conducted,  and  It  Is  by  the  authority  of  the 
same  that  they  must  be  conducted.  But 
we  do  not  understand  the  Constitution  by 
this  to  mean  that  it  must  be  expressed  In 
each  proceeding,  "in  the  conduct  of  a  prose- 
cution, that  It  Is  made  in  the  name  and  b7 
the  authority  of  the  state  of  Iowa." 

In  State  v.  Delue,  2  Pin.  (Wis.)  207,  the 
court  said:  "It  is  insisted  that,  inasmuch 
as  the  Constitution  of  this  state  requires 
(article  7,  i  17)  that  'all  criminal  prosecutions 
shall  be  carried  on  In  the  name  and  by  the 
authority  of  the  state,'  this  indictment  is 
defective  In  not  alleging  affirmatively  that 
It  la  80  presented.  We  do  not  think  that 
It  was  designed  by  this  provision  to  require, 
eltlier  In  the  caption  or  in  the  body  of  the 
indictment,  an  affirmative  allegation  in  the 
language  of  the  Constitution,  although  such, 
perhaps,  might  be  a  more  formal  and  ap- 
propriate practice.  It  is  doubtful,  however, 
whether  this  provision  of  the  Onstltutlon  la 
applicable  to  Indictments,  which  are  but  the 
presentments  of  grand  Juries,  embodying  in 
legal  form  the  result  of  their  Inquiries  for 
the  Information  of  the  court  They  are  the 
basis  upon  which  process  Issues  against  the 
ofTender,  and  which  process  may  be  con- 
sidered as  the  first  step  in  the  prosecution 
specified  In  the  Constitution.  This  process 
very  properly  Issues  In  the  name  and  by,  the 
authority  of  the  state.  But  the  Indictment, 
being  but  a  preliminary  proceeding,  leading 
to,  rather  than  constituting,  the  prosecu- 
tion, need  not  bear  on  Its  face  the  evidence 
of  having  been  found  by  a  grand  Jury  act- 
ing expressly  in  the  name  of  the  state.    It 
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is  sufflcteot,  In  respect,  to.  the  -poi«t  :oiyect' 
ed  to,  if  tbe  venue  be  laid  in  some  ooi^ty 
-witbln  the  state,  and  it  be-substantially'  set 
fortli  therein,  that  the  j^aad  jurac*  9ce  good 
and  la-wful  men,  dnly  impaneled,  charged, 
and  s'wom  to  inqoire  in  and  for  tbe-  t)od]r  o£ 
sach  county." 

lu  Savage  t.  State,  18i,FI%  MS,  tlie  Su- 
preme Court  said:  "The  Constitution  says 
all  prpsecutions  shall  t>e  conducted  in  the 
name  sAd  by  the  authority  of  the  states 
It  is.  not  required  that  tUe  indlctmeiit  <hi 
its  face  stiall  say  in  -vrords  that  it  is  'prose- 
cated  in  the  xt&nm  and  by  the  authority'  of 
the  state.  It  merely  directs  that  the  stata 
in  its  name  and  l^  its  authority  shall  prose* 
cute,  and  that  no  other  name  .or  any  other 
authority  shall  control  ttie  pro8e(iut;l<«.  It 
is  sufficient  that .  the  court  shall  recognize 
the  state  and  its  authority,  and  no  otfaev 
party  or  authority,  in  such  prosecutions,  and 
that  tlie  proceedings  are  so  conducted,  and 
the  record  show  it,  The  cases  cited  by 
counsel  for  plaintifC  in  error  (Harriman  ▼. 
State,  2  G.  Ckeene  [Iowa]  270,  and  Loreil  v. 
SUte,  46  Ind.  550,  651)  sustain  this  yiew. 
In  the  case  of  the  State  t.  CrJeason,  12  Fla. 
247,  253,  the  court  did  not  deem  it  very  ma- 
terial that  the  information  should  upoi^  its 
face  express  the  words  of  the  Constitution,, 
but  directed  it  to  be  so  amended  out  of  cau- 
tloa;  the  information  being  deemed  the 
process  in  quo  warranto  proceedings.  The 
indictmeirt  in  form  .purports  to  be  a  prose- 
cution in  the  name  of  the  state^  and  the  at- 
torney tox  tlte  stat^  prosecuted  for  the 
state.  The  court  recognised  no  other  au- 
tbcHrity  than  that  o{  the  state,  and  this  is 
sufficient.  The  plea  tendered  to  ,  the  Ju- 
risdiction' was  therefore  properly  oveiTUl- 
ed,  and  the  motion  to  withdraw  the  plea  of 
mot  guilty  for  the  purpose,  of  filing  such 
plea,  was  well  refused.  In  fact  the  plea 
proposed  was  not  a  plea  to  the  Jurisdletioo." 
.  lu  Holt  y.  State,  47  Ark.  107,  1  a  W.  61. 
the  court  said;  "Tbe.comtoencement  ot  the. 
indictment  is  as  follows:  'The  grand  Jury 
of  WaohlngtoB  county  accuses  Charley  Wash- 
ington, '  John  AVasUlugton, .  and  Sam  Holt 
of  the^  crime  of  an  assault  with  a  deadly 
weapon,  committed  -as  follows.'  Appellant 
insists  that,  this  commencement  is  insuffi- 
cient aAd  the  indictment  is  f^itaily  defjsctive, 
because  it  is  not  stated  in  the  commence- 
ment that  the  ^rand  Jury  accused  the  de- 
fendants therein  named  of  the  crime  charg- 
ed 'in  the  name  and  by  the  authority  of  the 
state  of  AikansRS.'  This  is  not  required  or 
necessary.  There  is  no  x>articular  form  of 
indictment  prescribed  by  the,  statute  of  this 
state  which  is  required  to  b«  strictly  folr 
lowed."   ■ 

In  Greeson  v.  StotQ,  5  How.  (Miss.)  36,  the 
court  said:  "The  first  aBsignment  of  error 
was  not  seriously  insisted  upon  In  the  ar- 
gument, and  it  will  be  sufficient  to  observe 
tbat  the  question  which  it  presents  bos  beeu 
d^ided  by..tb«  Supr^nu;  Cotu't.of  this  stat^ 


ip  -  tlie  Cfm»,  of  .  S^a^  -  v., .  -Johp^ont-.-  ,Walk. : 
(Mips:)  9(^.  That  fioutt.  held  that  It  was 
fiuffleient  if  it  appeared  in  the- record  that 
the.. prosecution  was  , in  th«  naaie  of  the 
state,  and  tbat  a  formal  statement  of  the 
fact  that  the  indictment  was.  found  by  its- 
authority  was  not  necessary.  The  only  ol>- 
J^t  which  our  ConstIt)at(OA  iiad,  in  requliv- 
ing  that  all  prosecutions  should  be  in  the 
name  and  by  the  authority  of  the  state^  was 
to  exclude  any  other  or  foreign  power  from 
the  exercise  of  this  authority,  and  to  assert 
the  sovereignty  and  supremacy  of  the  state 
as  paramount" 

In  Crutz  T.  State,  4  Ind.  3S7,  die  court 
said:  "It  is  contended  tbat  the  Judgment, 
sbould  have  been  arrested  for  this  reason, 
viz.,  the  Indictment  does  not  charge  that  it 
was  found  'in  the  name  and  by  the  authori- 
ty of  the  state.'  This  is  a  mistake.  'A  for- 
mal statement  that-  an  indictment  was  found 
by  the  authority  of  the  state  is  not  neces- 
sary, if  it  appears  from  the  record  tbat  the 
prosecution  was  in  the  name  of  the  state.' 
Wharton's. Crim.  Law,  101.  The  record  be- 
fore ua  shows  that- the  state  is  a  party,  and 
tbat  the  prosecution  fvns  carried  on  in  her* 
name  and  by  her  authority.  This,  we  think, 
sufficiently  meets  the  requirements  of  the 
Constitution,  without  any  specific  allegation 
in  the  indictment  to  that  effect  Rev.  St 
1852,  p.  61." 

We  might  continue  to  cite  other  cases  to 
show  that  onr  views  are  supported  by  au- 
thority, but  deem  these  sufficient  We  know 
that  there  are  respectable  authorities  hold- 
ing to  the  contrary,  but  this  court  will  not 
follow  any  precedents  unless  we  knew  and 
approve  the  reason  upon  which  they  are  bas- 
ed, it  matters  not  how  numerous  they  may 
be,  or  h<iw  oninent  the  court  by  which 
they  are.  promulgated.  It  is  our  duty  to  con- 
strue the  laws  of  Oklahoma  regardless  of 
the  law  in  other  states.  Now  that  eur 
criminal  Jurisprudence  is  in  its  formation 
period,  we  are  determined  to  do  all  in  our 
power  to  place  It. upon  the  broad  and  sure 
foundation  of  reason  and  Justice,  so  that  the 
innocent  may  find  it  to  be-  a .  refuge  of  de- 
fense ajod  protection,  and-  tl^at  the  guilty 
may.  be  convicted,  and .  taught .  that  it  Is  an 
exceedingly  serious  and  da^e^erous  thing  to: 
violate  the  laws  of  this  state,  whether  they 
be  rich  find  influential  or  poor  and  friend- 
less. They  all  stand,  alike  and  upon  an 
equality  before  this  court  If  we  place  our 
criminal  Jurisprudence  upon  a  technical  ba- 
sis. It  would  become  the  luxury  of  the  rich, 
who  can  always  hire  able  and  skilled  law- 
yers to  invoke  technicalities  In  their  behalf, 
but  what  would  become  of  the  poor  and 
friendless  who  cannot  secure  these  services? 
It  is  the -poor  and  the  friendless  who  cannot 
secure  these  services,  and  who  need  the 
Bti-ong .  arm  of  the  law  for  their  defense. 
By  placing  our  system  of  criminal  Juris- 
prudence upon  the  basis  of  reason  Justice 
becfives.tlie  rigJ^t.of  the  poor  as  well  .as  tbe 
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rich.  We  win  give  fall  consideration  to  an 
authorities  which  are  supported  by  living 
principles,  and  will  follow  them  when  In 
harmony  with  our  laws  and  the  conditions 
existing  in '  Oklahoma.  But  we  must  con- 
fess to  want  of  respect  for  precedents  which 
were  found  In  the  rabhlsh  of  Noah's  Ark, 
and  which  have  outlived  their  usefulness,  if 
they  ever  had  any.  When  the  reason  for  a 
rule  of  law  ceases,  the  rule  should  cease 
also.  If  this  be  revolution,  then  we  are  and 
will  continue  to  be  revolutionary.  The  In- 
formation in  this  case  Is  free  from  the  ob- 
jections urged  against  it,  and  we  approve  the 
action  of  the  trial  court  In  overruling  the 
objections  thereto. 

Second.  In  the  brief  In  this  case  counsel 
for  the  defendant  says:  "The  second  assign- 
ment of  error  is  that  the  lower  court  did 
not  have  Jurisdiction  to  hear  and  determine 
said  cause  by  reason  of  the  fact  that  the  In- 
formation failed  to  allege  and  set  out  that 
the  plaintiflF  in  error,  or  the  defendant  be- 
low, had  had  a  preliminary  examination  be- 
fore an  officer  authorized  by  law  to  hear 
the  same,  or  that  he  had  waived  said  pre- 
liminary bearing  upon  said  charge,  as  al- 
leged in  said  information."  This  question  has 
been  passed  upon  by  this  court  in  the  case 
of  Ketch  Canard  et  al.  v.  State,  103  Pac. 
738  (advance  sheets  of  September  20,  1909). 
Speaking  for  the  court.  Judge  Owen  said: 
"As  to  the  second  question,  section  26,  Bunn's 
Constitution  at  Oklahoma,  is  as  follows:  'No 
perwm  shall  be  prosecuted  criminally  in 
courts  of  record  for  felony  or  misdemeanor 
otherwise  than  by  presentment  or  indict- 
ment or  by  information.  No  person  -shall 
be  prosecuted  for  a  felony  by  Information 
without  having  bad  a  preliminary  examina- 
tion before  an  examining  magistrate  or  hav- 
ing waived  snch  preliminary  examination.' 
Counsel  for  defendants  urge  with  much  force 
that  tlie  trial  court  acquires  no  Jnrisdletlon 
of  a  felony  charge  prosecuted  by  informa- 
tion, unless  the  defendant  has  had  a  pre- 
Uminary  examining  trial,  or  has  waived  the 
same,  and  that  the  information '  most  allege 
one  or  the  other.  We  agree  with  counsel 
that  there  must  be  an  examination  or  a  waiv- 
er, but  we  do  not  agree  with  tbetr  conten- 
tion that  it  is  necessary  to  plead  this  ex- 
amination or  waiver  in  order  to  give  tlie 
court  jurisdiction.  We  understand  the  rules 
governing  prosecutions  by  information  to  be 
Identical  with  those  governing  prosecutions 
by  Indictment.  When  the  Information  is  fil- 
ed in  court  by  the  prosecuting  attorney,  the 
presumption  of  law  Is  that  it  is  legally  done ; 
that  the  examination  of  the  defendant  has 
been  had  or  waived,  and  consequently  the 
court  has  Jurisdiction  of  the  same  as  when 
an  Indictment  has  been  retin-ned  by  a  grand 
Jury  in  open  court.  When  an  indictment  is 
presented  by  a  grand  Jury  in  open  court,  the 
presumption  is  that  It  Is  legally  presented, 
that  the  Jurors  were  properly  summoned, 
legally  qualified,  and  competent,  and  that  the 


required  number,  at  least;  concurred  In  the 
finding.  These  facts,  though  essential  to 
the  lawfnl  finding  and  presentment,  are  not 
necessary  to  be  set  forth  In  the  indictment. 
Washburn  v.  People,  10  Mich.  872.  Whether 
an  examination  has  or  has  not  been  had  Is 
not  a  question  of  pleading,  but  a  question 
of  fact,  to  be  raised  by  the  defendant  or  not 
at  his  option,  which  fact  Is  always  within 
the  knowledge  of  the  defendant.  If  he 
claims  that  this  right  or  privilege  has  hem 
denied  him,  and  will  insist  on  his  right  to 
it,  he  can  and  should  do  so  when  he  la  ar- 
raigned on  the  Information.  The  fact  that 
a  prisoner  has  not  been  given  an  examina- 
tion before  an  examining  magistrate  before 
the  filing  of  an  Information  against  him  is 
a  matter  that  may  be  properly  pleaded  in 
abatement,  or  by  motion  to  quash,  which  is 
In  the  nature  of  a  plea  in  abatement,  found- 
ed on  affidavits  or  such  other  proofs  as  the 
court  may  permit  •  If  It  were  necessary  to 
allege  a  preliminary  hearing,  it  would  be 
necessary  to  prove  It  Would  this  not  work 
prejudice  to  the  defendant?  Would  not  proof 
that  the  examining  magistrate  had  believed 
the  defendant  guilty  on  examining  trial  In- 
fluence the  jury  agaiiist  Mm?  Would  It  not 
put  upon  the  defendant  an  additional  burden 
to  permit  the  prosecuting  attorney  to  argue 
as  a  circumstance  against  defendant's  guilt 
that  the  examining  magistrate  who  'held  the 
examination  immediately  after  the  coinmls- 
sion  of  the  alleged  crime  believed  the  de- 
fendant guilty?"  The  doctrine  announced  ta 
this  case  represents  oor  mature  vleWs,  and 
is  here  reaffirmed. 

Third. 'In  the  brief  In  this  case  counsel 
for  the  defendant  next  say:  "The  fifth  and 
sixth  assignments  of  error  have  practically 
been  settled  by  this  court"  These  assign- 
ments of  error  are  as  follows:  "Fifth.  The 
court  erred  in  permitting  the  Wate  to  prOvo 
that  Mtb.  Thompson  had  been  fined  in  the 
city  court  for  conducting  a  house  of  lU  fame. 
Sixth.  The  court  erred  In  requiring  the  de- 
fendant to  testify  as  to  the  circumstances  tm- 
der  which  he  married  his  wife,  and  by  re- 
quiring the  defendant  to  testify  that  he  was 
under  prosecution  at  the  time  he  married  hla 
wife."  The  record  sustains  the  facta  stated 
in  these  tWo  assignments  of  error.  It  la  also 
true  in  Price  v.  State,  98  Pac.  447.  This 
court  there  said:  "It  Is  error  on  cross-ex- 
amination, for  the  purpose  of  aCTecting  the' 
credibility  of  a  witness,  to  ask  as  to  whom 
he  married,  for  the  purpose  of  showing  that 
he  had  married  a  woman  wldi  whom  he  bad 
committed  adultery,"  We  are  still  of  the 
same  opinion.  It  is  also  true  that  in  Slater 
V.  U.  8.,  08  Pac.  110,  this  court  did  say: 
"For  the  purpose  of  afFectlng  the  credlblUtx 
of  a  witness  he  may  be  asked,  on  cross- 
examination,  if  he  had  been  convicted  of  a 
felony  or  of  any  crime  whicb  Involves  a 
want  of  moral  character;  but  It  is  Improper 
to  ask  such  witness  If  he  had  been  indicted, 
arrested,  or  Imprisoned,  before  convictloa. 
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for  any  offense  'wliatever.''  V-or  the  rtosonB 
giTen,  and  upon  the  andiorltles  quoted  in  the 
Slater  Case,  we  taave  no  sort  of  doubt  as  to 
the  justice  of  this  rale.  If  the  evidence 
complained  of  in  this  case  had  been  admit- 
ted for  the  purpose  of  afleottng  the  credibil- 
ity of  the  defendant,  as  a  witness,  and  if  it 
would  have  bad  this  effect,  and  have  there- 
by deprived  tills  defendant  of  any  substan- 
tial right,  we  would  reverse  this  conviction. 
When  this  court  has  decided  a  question,  we 
win  see  that  the  decision  ao  rendered  is  re- 
spected and  followed  by  all  of  tlie  trial 
courts  in  the  state.  Otherwise  It  would  be 
idle  and  worse  than  useless  to  have  an  ap- 
pellate court.  But  the  question  arises  as  to 
whether  or  not  the  rulings  of  the  trial  court 
complained  of  are  contrary  to  the  previous 
decisions  of  this  court?  A  decision  must  he 
construed  in  the  light  of  the  facts  of  the  par- 
ticular case  in  which  it  is  rendered.  A  prin- 
ciple of  law  may  be  applicable  to  a  given 
state  of  facts,'  and  not  applicable  to  auother 
and  different' state  of  facts.  E>riidenoe  may 
be  clearly  inadmissible  for  one  purpose,  aad 
the  same  evidence  may  be  entirely  ptojfvc 
for  another  purpose.  This  must  be  deter- 
mined in  the  light  of  reason  ns  applied  to 
the  facts  of  each  individual  case  before  the 
court.  There  are  two  reasons  why  the  evi- 
dence complained  of  should  not  work  a  r»- 
Tersal  in  this  case: 

First,  even  if  Improperly  admitted,  it  was 
harmless  error  tn  view  of  the  testimony  in 
the  case.  It  is' an  undisputed  tact,  tdiown  toy 
the  record,  that  the  defendant'  flrad  at  the 
prosecuting  witness,  at  a  time  wlien  the  per- 
son so  asBaaited  was  not  aware  of  the  pres- 
ence of  the  defendant,  ai^  was  uot  by  the 
least  act  or  word  manifesting  'any  intentloii 
of  assaulting  or  otherwise  injuring'  the  de- 
fendant. The  defendant  heard  this  testi- 
mony, and  did  not'  contradict  a  word  et  It, 
On  the  contrary,  he  confirmed  it  all  as  ftd- 
lows:  "Q.  When  you  shot  at  him  the  first 
time,  be  was  pouring  water  out  of  a  piteh- 
er,  wasn't  he?  A.  Mo,  sir^  he  had  peured 
the  pitcher  of  water  out;  and  had  the  bowl 
in  his  hand  and  dropped  the  bowl  in  the 
front  room  and  broke  it.  Q.  Toti  followed 
him  up?  A.  I  went  through  this  other  room. 
Q.  And  you  never  said  a  word  to'  him  when 
yon  shot  the  fhrst  timer  A.  1  never  did  aay 
a  word  to'  him  at  any  time.  Q.  Did  be  say 
anything  to  you?  A.  Not  a  thing  in  the 
world.  Q.  Kever  said  a  ws^7  When  you 
went  oat — ^when  be  run  out  of  there  you 
fired  again,  did  you?  A.  No.  Q.  Didn't  your 
pistol  snap?  A.  When  he  went  in  the  room? 
Q.  Did  your  pistol  snap?  A.  Snapped,  yea. 
It  didn't  go  off,  wouldn't  work.  Q.  That  was 
when  yon  shot  out  of  the  front  door?  A.  I 
was  in  the  other  room  when  he  ran  oat  of 
the  door.  I  didn't  see  him  go  out  of 'the 
door.  Q.  Ton  saw  him  after  he  ^t  out  of 
the  door?  A.  I  saw  him  after  he  got  out  of 
the  door.  I  was  coming  back  to  this  room. 
il.  As  soon  as  you  saw  him  running,  you  fol- 


lowed him  out?  A.  I  shot  ri|^  from  there. 
Q.  Aim  at  him?  A.  Yes,  sir.  Q.  Shot  to 
kill,  didn't  you?  A.  Yes;  that  is  what  I 
shot  for ;  that  is  what  I  aimed  to  do."  Un- 
der this  testimony  the  defendant  made  the 
case  against  him ;  he  was  guilty  on  his  own 
evidence.  He  testified  to  no  fact  upon  which 
he  could  base  a  defense  or  could  have  been 
legally  acquitted.  Even  if  he  was  improperly 
impeached,  it  did  not  deprive  him  of  any  sub- 
stantial right  growing  out  of  his  testimony. 
The  error,  if  any,  was  therefore  harmless. 

Second.  The  defendant  has  been  permitted 
to  testify  tliat  the  reason  why  he  assaulted 
and  attempted  to  kill  Finley,  the  prosecuting 
witness,  was  because  on  the  night  before  the 
assault  the  said  Flnley  insulted  the  wife  of 
tiie  defendant  by  offering  her  money  to  have 
sexual  intercourse  with  him,  and  that  de? 
fendanf 8  wife  conveyed  this  information  to 
him.  This  evidence  was  admitted  in  behalf 
of  the  defendant,  that  it  might  be  ccmddered 
by  the  Jury  for  the  purpose  of  mitigating  his 
punishment,  If  the  defendant  was  found 
guilty.  It  was  competent  for  the  state  to 
•bow  the  trae  relations  existing  between  the 
defendant  and  bis  wife,  in  order  that  th^ 
might  detefiutne  as  to  whether  such  an  in- 
sult, if  really  offered,  did  in  truth  constitute 
mitigation.  It  was  doubtless  upon  this 
ground  that  tiie  evidence  complained  of  was 
admitted.  In  addition  to  the  evidence  com- 
plained of  it  was  further  proven  and  was  ubp 
disputed  that  the  defendant  was  being  prose- 
cuted for  statutory  -  rape  upon  his  wife  at 
the  time  he  married  her,  and  that  at  the  Urns 
of  this  offease  tb»  defendant  and  his  wife 
were  rooming  at  the  hou^  of  a  Ifrs.  Thompt- 
son,  in  Ardmore,  the  same  i>eing  a  house  of 
111  reputO)  and  that  the  said  Mrs.  Ttuxapson 
and  one  Sallfe  Hawkins,  an  Inmate  vt  the 
house  and  atbee  Innuttee,  bad  been  fined  la 
the  police  court  of  Ardmore  for  omdacting 
ft  public  place  of  prostitatlon ;  that  the  wife 
of  the  defendant  Invited  Flnley  to  Sallle 
Hawkins'  room,  upstairs,  at  Mrs.  Tiiompson's 
place;  that  while  in  this  room  the  wife  ot 
defendant  sat  In  the  lap  of  Flnley,  Und  kiss- 
ed him  in  the  presence  of  Sallie  Hawkina 
and  a  hade  driver  named  Moorehonse,  and 
then  went  with  Flnley  Into  another  room, 
and  that  when  the  wife  'Of  the  defendant 
parted  fpom  Flnley  she  gave  no  evidence  of 
offended  dignity  or  displeasure.  Further 
statement  on  UiiB  point  is  unnecessary.  These 
facts  were  not  disputed  by  any  witness. 

When  a  man  marries  a  woman  to  escape 
prosecution  for  her  defilement,  and  takes  his 
wife  into  an  Immoral  resort,  and  absents 
himself  fW)m  her  and  leaves  bee  to  Come  in 
personal  contact  with  the  lecherous  liber- 
tines who  congregate  at  such  places,  he  has 
no  (Hie  but  himself  to  blame  if  she  is  improp- 
erly approached.  When  under  these  circum- 
stances the  defendant  claims  that  such  an  in- 
sult constitutes  mitigation  for  attempting  tb 
kill  the  party  making  it,  it  is  clearly  the 
right  of  the  Jury  to  know  the  dtf endant's  ac- 
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tlian  In  exi>bslii£"hl8  vrlfe  fheceito,  as  irai  a* 
all  other  facU  which  wi>uld  shed '  any  Ugitb 
upon  the  transactloB,  in  Order  that  they  niay 
understand  the  true  oiotlTea  of  the  defend- 
ant In  making  the  assanlt,  and  determine  aft 
to  whether  or  not  It  constituted  mitigation 
or  aggravation ;  whether  the  assault  was  tbe 
result  of  wounded  honor,  or  grew  out  of  a 
desire  to  establish  the  reputation  of  being  a 
dangerous  man.  The  defendant  having  vol- 
untarily injected  this  iBsne  into  the  case,  Is 
in  no  condition  to  complain  at  the  action  of 
the  court  In  admitting  tbe  evidence  objected 
to.  Having  opened  the  door  of  inquiry  aa 
to  tbls  matter,  he  cannot  in  reason  and  Jus- 
tice demand  that  It  be  closed  before  tbe  state 
had  been  heard  in  reply.  Under  these  con- 
ditions be  cannot  say  that  the  evidence-  ad- 
mitted was  Improper,  although  under  other 
conditlona  It  would  have  constitnted  reversi- 
ble error.  This  question  has  already  been 
passed  upon  by  this  court  adversely  to  de- 
fendant's contention  in  the  case  of  Gannon 
T.  Territory,  1  OW.  Cr.  600,  99  Pac.  622. 
In  the  light  of  tiie  entire  record  there  was 
BO  error  in  the  rulings  of  the  trial  court  oo 
this  question. 

Fourth.  Counsel  for  the  defendant  is  their 
brief  say:  "The  third  assignment  of  error  is 
that  the  court  erred  in  overruling  the  mo- 
tion of  tbe  plaintiff  in  error  for  a  change  of 
Tenne.  The  record  shows  that  the  plaintiff 
In  error,  on  tbe  4tb  day  of  December,  A.  D. 
1908,  filed  his  motion  for  a  change  of  venue 
In  said  cause,  which  was  duly  sworn  to, 
setting  up  the  fact  that  be  could  not  get  a 
fair  and  Impartial  trial  In  said  county,  for 
the  reason  that  the  citizens  thereof  were 
prejudiced  against  him,  and  said  motion  was 
supported  by  five  disinterested  citizens  of 
Carter  oonn^."  Section  1,  c.  26,  Seas.  Laws 
OkL  T.  1908,  pp.  230,  221,  authorizing  a 
diange  of  venue  la  criminal  cases  is  as  fol- 
lows:- "Any  criminal  cause  pending  in  the 
district  court,  may  at  any  time  before  the 
trial  is  begun,  on  the  application  of  the  de- 
fendant, be  removed  from  the  county  In 
which  it  is  pending  to  some  other  county,  in 
said  Judicial  district,  whenever  it  shall  ap- 
pear in  the  manner  hereinafter  provided, 
that  the  minds  of  tbe  inhabitants  of  tbe  coun- 
ty in  wblcb  the  cause  Is  pending  are  so  prej- 
udiced against  tbe  defendant  that  a  fair  and 
Impartial  trial  cannot  be  bad  therein.  Such 
order  of  removal  may  be  made  on  the  appli- 
cation of  the  defendant  by  petition,  setting 
forth  tbe  facts  verified  by  affidavit,  if  rea- 
sonable notice  of  tbe  appUcatioa  be  given  to 
tbe  county  attorney  and  the  truth  of  the  al- 
legations in  such  petition  be  supported  by  the 
aflldavits  of  at  least  three  creditable  persons, 
who  reside  in  said  county.  Tbe  county  at- 
torney may  introduce  counter  affidavits  to 
show  that  the  persons  making  affidavits  In 
support  of  the  application  are  not  creditable 
persons  and  that  tbe  change  is  not  neces- 
sary, and  to  examine  the  witnesses  In  sup- 
port of  said  application  in  open  Qoart  in 


regard  to  tbe  tfutB.  of  Said  'appUtsatioo,  aad 
if  it  be' made  to  appear  .by.  the  affidavits  and 
ezandnation  of  witnesses,  that  a  fair  and 
impartial  trial  cannot  be  bad  in  tbe  county, 
a  change  shall  be  granted  and  tbe  order  made 
by  the  court"  B^m  this  it  appears  that  tbe 
application  for  a  change  of  venue  must  be 
presented  to  the  court  before  tbe  trial  >>»• 
gins,  and  that  the  county  attorney  must  have 
had  reasonable  notice  thereof.  It  is  there- 
fore necessary,  in  the  light  of  what  actually 
occurred  in  the  trial,  and-  which  will  here- 
after be  stated,  to  determine  .as  to  when  a 
trial  begins;  Tlie  defendant  is  not  placed  in 
iwpaxdj  until  tbe  Jury  are  selected  and 
sworn,  but  this  is  not  decisive  of  tbe  question 
as  to  when  the  trial  begins.  Under  our  prac- 
tice tbe  trial  begins  the  moment  the  Jury  are 
called  into  tbe  box  to  be  examined  as  to 
their  qnaliflcatioaa.  Tbe  defendant  must  be 
personally  present.  Tbe  court  stwiographer 
is  present  to  pteserve  the  questions  asked 
and  tbe  answers  given,  and  the  rulings  ot 
the  court  upon  all  objections  made  thereto. 
Upon  exceptions  saved  to  sncb  rulings  they 
are  as  mndt  subject  to  review  of  this  court 
as  exceptions  saved  to  the  examination  of 
wlttteeses  as  to  the  facts  of  the  case  before 
tbe  Jury.  We,  therefore,  see  no  escape  from 
tbe  conclusion  that  tbe  calling  ot  the  Jury 
into  tbe  box  to  be  examined  upon  their  voir 
dire  la  tbe  beginning  of  tbe  trial.  This  is  tb* 
first  step  taken.    Tbe  trial  has  then  begun. 

Tbls  question  has  been  passed  upon  by  the 
Snprane  Court  of  tbe  United  States  in  tbe 
ease  of  Hopt  t.  Utah,  110  D.  8.  676,  4  Sup. 
Ot  208  (28  L.  Bd.  262).  The  Supreme  Court 
said :  'TTbe  validity  of  tbe  Jodgment  is  Que*. 
tloned  upon  tlie  ground  ttiat  a  i>art  of  tlM 
proceedings  In  tbe  trial  court  were  conducted 
in  tbe  abaenoe  of  tbe  defendant  Tbe  Crim- 
inal Code  of  Procedure  of  Utah  (section  218> 
provides  that:  If  tbe  Indictment  is  for  a 
felony,  the  defendant  must  be  personally 
present '  at  the  trial ;  but  if  for  a  misde- 
meanor, the  trial  may  be  bad  in  tbe  absence 
of  tlie  defendant;  if,  hovwver,  bis  presence 
is  necessary  for  tbe  purpose  of  -  identification, 
the  court  may,  upon  apiillcatlan  of  the  prose- 
cutlng  attoroey,:  by  an  order  ot  warrant  re- 
quire the  petsonal  attendance  of  tbe  defend- 
ant at  tbe  trial.'  The  same  C<ode  provides 
that  a  Jurop  may  be  challenged  by  either 
party  f«r  actual  bias;  that  is,  'for  tbe  exist- 
ence of'  a  state  of  mind  which  leads  to  ■ 
Just  inference  In  reference  to  tbe  case  that 
he  will  not  act  with  entire  Impartiality.' 
Sections  2S9v  241.  Such  a  challenge,  if  tbe 
facts  be  denied,  must  be  tried  by  three  im- 
partial triers,  not  on  tbe  Jury  panel,  and 
appointed  by  the  court  Section  246.  The 
Juror  so  <dialleiiged  'may  be  examined  as  a 
wltjoess  to  prove  or  disprove  tbe  challenge, 
and  must  answer  every  -  question  pertinent 
to  tbe  inquiry.'  SecUon  249.  'Other  wit- 
nesses may  also  be  examined  on  either  side, 
and  tbe  rules. of  evidence  applicable  to  tbe 
trial  of  other  ispues  govern,  the  admission  er 
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ezcliulon  of  evidence  on  tbe  trial  of  the  chal- 
lenge.' Section  ^50.  'On  tbe  trial  of  tb9 
challenge  for  actual  bias,  wben  tbe  evidence 
is  concluded,  tbe  court  must  ingtruct  tbe  tr^ 
ere  tliat  It  Is  their  duty  to  find  tbe  challenge 
triie,  If  in  tbelr  oplntofa  the  evidence  war- 
rants the  conclusion  that  tbe  Jurpr  has  such 
a  bias  against  tlte  party  challenging  him  as 
to  render  him  not  impartial,  and  that  If 
from  the  evidence  they  believe  him  free  from 
such  bias  they  must  find  the  chaUenge  not 
true ;  that  a  faypoth«tiaal  opinion  on  hearsay 
or  Information  supposed  to  be  true,  is  of  it- 
self no  evidence  of  bias  sufflcleot  to  disquali- 
fy a  juror.  The  court  can  give  no  other  In- 
fltmctlon.'  Section  2&2i  'TUx  trieta  must 
thereupon  And  the  challenge  either  true  or 
not  true,  and  their  declfilon  is  final.  If  they 
find  it  true  tbe  Juror  must  be  excluded.^ 
SectioD  268.  It  appears  that  six  Jurors  were 
aepanttely  challenged  by  the  defendant  for 
actnal  bias.  The  grounds  of  challenge  in 
each  case  were  dented  by  tbe  district  attor- 
ney. For  each  Juror  triers  were  Appointed, 
who,  being  duly  sworn,  were  'before  proceed- 
ing to  try  the  challenge,'  instructed  as  re- 
quired by  section  252  of  the  Criminal  Coda, 
after  which,-  In  ea£fa  case,  tbe  triers  took 
the  Juror  from  the  courtroom  iDf»  a  different 
room,  and  tried  the  groiind  of  challenge  out 
of  tbe  presente  as  well  of  the  court  as  of 
the  defendant  and  his  counsel..  Their  find- 
ings were  returned  into  court,  and  the  chal- 
lenge,  being  fovnd  not  true,  the  Jurors  so 
challenged  resumed  their  seats  among  those 
summoned  to  try  the  case.  Of  tbe  sis  chal- 
lenged for  actnal  bias,  four  were  subsequent- 
ly challenged  b^  tbe  defendant  peremptorily. 
The  other  two  wtre  sworn  as  trial '  Jurors, 
one  of  them,-  however,  after  the  defendant 
had  exhausted  all  his  -peremptory  cballen- 
gee.  No  objection  was  made-.t»  the  triers 
leaving  the  courtroom,  nor  was  any  excep- 
tion taken  thereto  during  the  trial.  Tbe 
jurors  proposed  were  examtaed  .by  tbe  triers, 
without  aay  testimony  being  'Offered  ^r.  pro- 
duced, either  by  the  prosecution,  or  the 
defensa  It  is  insisted,  in  behalf  of  tbe  de- 
(eadant,  that  tbe  action  qf  tbe  court  in  per- 
mitting the  trial  In  his  absence  of  these  chat 
lenges  of  Jurors  was  So- irregular  as  to  vl* 
tlate  all  the  subsequent  proceedings.  This 
point  Is  well  taken."  In  ilopt'g  Case  the  de- 
i&tfajoji  had  been  cqiiTlcted  ,Qfi  murder,  and 
sentenced  to  death.  The  conviction  was  re> 
versed  upon  the  ground,  among  others,  thai 
the  trial  began  v^th  the  examination  of  the 
Jurors  as  to  their  qualifications,  and  as  the 
statute  required  the  presence  of  tbe  defend- 
ant during  tbe  trial,  and  as  some  of  the 
Jurors  were  examined  in  the  absenbe  of  the 
defendant,  be  had  been  deprived  of  a  sub- 
stantial right,  and  so  tbe  Supreme  Court  of 
the  United  States  granted  tbe  defendant  a 
new  trial.  Other  authorf ties  Could  be  cited 
to  tbe  same  effect ;  but,  as  the  principle  Ut- 
rolved  Is  so  manifestly  Just,  we^wlU  not  pur- 
sue the  discussion  further.  ~ 


the  record 'AlBcfoseB'ffie  foflowhig  facts 
with  reference  to' the  application  for  a  change 
of  venue :  (1)  The  application  wa's  prepared 
and  verified  on  the  4th  day  of  November, 
1908.  (2)  This  case  was  set  down  for  trial 
on  th?  17th  day  of  November,  1908.  (Si) 
Upon  motion  of  defendant  the  case  was  reset 
for  December  1,  1908.  (4)  At  the  instance 
of  th^  counsel  who  then'  represented  the 
defendant  the'case  was  passed  nntll  Decem- 
ber 4,  1908,  to  enable  him  to  go  to  MadiU 
and  try  a  case  thera  (5)  When  this  case 
was  called  for  trial  on  the  4th  day  of  De- 
cember, defendant  presented  a  motion  for  a 
continuance,  which  was  by  the  court  over- 
ruled. (6)  That  the  motion  for  a  change  of 
venue  was  not  filed  until  after  the  Jury  had 
been  called  Into  tbe  box.  (7)  No  notice  of 
tbe  application  for  a  change  of  venue  had 
bee;n  served  upon  the  county  attorney.  (8) 
The  following  occurred  when  the  motion  for 
a  change  of  venue  was  presented:  "The 
Court:  Wben  did  tbe  state's  counad  first 
have  notice  of  the  motion  for  change  of 
venue — a  change  of  venue  would  be  applied 
for  in  this  case?  Mr.  Matson  (Aast  Co.  At- 
ty.):  Since  we  started  into  the  trial.  The 
Court:  How  long  ago  has  that  been?  Mr. 
Matson:  Not  over  five  minutes  ago,  after 
the  Jury  were  called  In  this  case.  The  Court : 
That  was  tbe  first  notice  you  had  of  this 
motion?  Mr.  Matson:  Yes."  In  Justice  to 
the  distinguished  counsel  who  now  repre- 
sent this  defendant  we  will  state  that  they 
had  no  connection  with  this  case  until  after 
it  had  reached  this  court  Therefore  no 
responsibility  attaches  to  them  for  what  took 
place  in .  the  trial  court.  'While  the  court 
should  treat  all  persons  having  business 
therein  with  absolute  fairness,  It  is  also  truf 
that  such  persons,  ^nd  especially  attorneys, 
should  treat  the  court  in  the  same  mi^nner. 
Unfa'lrness  of  attorneys,  and'  any  attempt  to 
Impose  upon  or  take  .advantage,  of  the. confi- 
dence of  the  court,  cannot  be  too  strongly 
condemned.  In  this  case  the  counsel  who  rep- 
resented the  defendant  should  at  least  have 
been'  called 'upon  to  explain  bis  conduct  and 
purge  himself  Qf  oontempty  .This,  could  bfive 
been  done  In  the  absence  of  the  Jury,  so  that 
the  defendant  could  not  Jiave  been  prejudic- 
ed in  their  minds  thereby. 

If  this  motion  for  a  change  of  venue  was 
prepared  In  good  faith,  'and  verified  30  days 
before  the  trial,  why  whs  It  not  presented 
sooner?  Why  was  it  concealed  for  SO  days 
ftom  the  county  attorney  and  the  court? 
The  action  of  the  attorney,  who  then  repre- 
sented the  defendant  la  requesting  this  court 
as  a  personal  favor  to  pass  the  case  to  De- 
cember 4th  in  order  that  he  might  go  to 
Madlll  and  try  another  case,  amounted  to  an 
Implied  promlte  that  the  case  would  be  tried 
on  that  date,  unless  some  unforeseen  contin- 
gency arose  In  the  meantimeL  It  at  least  ex- 
pressed an  Intention  and  expectancy  on  tbe 
part  of  counsel  that  this  would  be  done. 
But   it   apitears'froiu    the   record  that   the 
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motion  tat  a  «diange  of  yenve  had  been  pre- 
pared and  Terifled  on  the  4th  day  of  No- 
Tember,  and  that  this  fact  waa  concealed 
from  the  county  attorney  and  the  court 
Thla  court  will  not  tolerate  such  practice  aa 
this.  Justice  cannot  be  enforced  by  unfair- 
ness and  deceit.  Lawyers  should  be  fair 
and  honorable  In  their  dealings  with  oppos- 
ing counsel,  the  courts,  and  their  clients. 
We  approve  the  action  of  the  trial  court  In 
summarily  overruling  the  application  for  a 
change  of  venue,  under  the  conditions  up- 
on which  It  was  presented.  First,  It  came 
too  late ;  second,  no  notice  thereof  had  been 
given  to  the  county  attorney ;  third,  it  Is 
clear  that  the  confidence  of  the  court  had 
been  unfairly  Imposed  upon,  and  that  the 
application  for  a  change  of  venue  was  being 
nrged  merely  for  the  purpose  of  getting  a 
continuance.  Such  applications  cannot  be 
made  In  this  manner  or  be  used  for  this  pnr- 
1)080.  Tbey  must  be  made  In  good  faith  and 
presented  In  the  manner  prescribed  by  stat- 
ute. In  Johnson  v.  State,  1  OkL  Cr.  321, 
97  Pac.  1058,  this  question  was  elaborately 
discussed.  Among  other  things  this  court 
there  said:  "The  application  for  a  change 
of  venue  la  addressed  to  the  sound  discre- 
tion of  the  trial  Judge.  He  sits  both  as 
Judge  and  Jury,  and  determines  all  questions 
of  law  and  fact  that  arise  upon  the  hearing 
of  the  motion.  His  decision  is  not  subject 
to  review  by  this  court  unless  an  abuse  of 
this  discretion  Is  made  to  appear."  What  was 
there  said,  as  well  as  what  is  herein  stated, 
represents  the  mature  views  of  this  court, 
and  will  be  adhered  to  In  the  future. 

The  instructions  of  the  court  were  ap- 
plicable to  the  facts  of  the  case.  The  high- 
est compliment  which  can  be  paid  them  Is 
the  fact  that  the  able  and  critical  counsel 
who  represented  the  defendant  In  this  court 
did  not  in  any  manner  attempt  to  assail 
them. 

We  find  no  error  in  the  record  which 
would  permit  ns  to  reverse  the  conviction  of 
the  defendant  The  Judgment  of  the  lower 
conrt  Is  therefore  in  all  things  affirmed. 

DOTIiB  and  OWEN,  JJ.,  concur. 


(SB  Wash.  289) 

Mcknight  v.  hodgb,  sheriff. 

(Supreme  Court  of  Waahinston.    Oct  16,  1909.) 

1.  CoRBTiriTTiORiLi,  liAW  (H  206, 208*)— Paiv- 

iLEOEs  or  Citizens  —  Peddlebs  — Discauu* 

HATION     BETWEEN     CI.ABSE8. 

The  discrimination  between  classes  in  an  act 
tcqniriDi;  peddlen  to  take  out  Itcenses,  to  be 
valid  within  Const  art  1,  f  12,  forbiddint;  any 
law  granting  to  any  class  of  citizens  privileges 
or  immunities  not  equally  open  to  all  citizens 
on  the  same  terms,  and  Const  U.  S.  Amend. 
14,  which  in  sabatanoe  secnrea  the  same  rights, 
must  rest  on  some  reasonable  ground  of  differ- 
ence, which  must  have  some  relation  to  the 
business,  and  not  be  a  mere  difference  in  the 
persons  placed  ia  the '  respective  classes  or  sub- 


classes which  Is  entirely  foreign  to  the  busi- 
ness, such  as  a  difference  In  citizenship,  or  a  dif- 
ference by  reason  of  previous  militaiy  service. 
[Ed.  Note.— For  other  eases,  see  Constltntioa- 
aJ  Law,  Cent  Dig.  H  625-648,  667;  Dec.  Dig. 
ii  206.  208.»]  .  •* 

2.  CossrrruTipHAi.  La.w  (U  205,  206*)— Pbit- 

tLBOES  or  CiTIZEKS— Peodlebs. 

Laws  1909,  pp.  786-7S8,  c.  214,  requiring 
peddlers  to  take  oat  lieeosea,  but  exemptinc 
peddlers  of  agricultural  or  farm  products  and 
venders  of  books  and  periodicals  or  newspapers, 
does  not  violate  Const  art  1,  (  12,  providing 
that  no  law  shall  be  passed  granting  to  any 
citisen,  or  dass  of  citlaens,  privilegri  or  im- 
munities which  on  the  same  terms  iiball  not 
equallv  belong  to  all  citizens,  or  Const.  TJ.  S. 
Amend.  14,  in  substance,  securing  the  same 
rights. 

[Ed.  Note.— For  other  caaea,  see  Constitntio*- 
al  Law,  Cent  Dig.  {$  601-648;  Dec.  Dig.  M 
205,  206.*] 

5.  Constitutional  Law  (|  208*)— Pedoijebs* 
Beoulation— Licenses. 

Laws  1900,  pp.  736-7S8,  e  214^  exacting 
licenses  from  peddlers,  bat  exempting  peddlers 
in  cities  and  towns  when  their  licensing  is  regu- 
lated by  ordinances,  is  not  unconstitutional  as 
discriminating  arbitrarily  between  classes,  since 
as  a  revenue  measure  the  Legislature  is  an- 
thorized  to  delegate  the  power  to  cities  and 
towns,  and  suspend  the  operation  of  the  law 
there  when  such  cities  ana  towns  act  on  the 
subject 

[Bd.  Note.— For  other  eases,  see  CoD8titnt{o» 
al  Law,  Cent  Dig.  {  667 ;   Dec.  Di»  I  208.*] 

4.  CoNSTircnoifAL  Law  (I  20S*)— PKDOixaa. 
Laws  1009,  pp.  736-738,  c.  214,  zequiring 
peddlers  on  foot  to  pay  a  license  fee  of  $100^ 
peddlers  with  one  horse  and  wagon  to  pay  a 
fee  of  $150,  peddlers  with  two  horses  and  a  wag- 
on to  pay  a  fee  of  (250,  and  yeddlers  with  any 
other  conveyance  to  pay  a  fee  of  $300,  is  not 
invalid  aa  exacting  an  unequal  license  fee ;  such 
classification  not  being  an  unwarranted  Imsis 
of  discrimination. 

[S2d.  Note.— For  other  cases,  aee  Constitntioi^ 
al  Law,  Cent  Dig.  i  667 ;   Dec.  Dig.  |  208,*] 

Cl  Hawkebs  aho  Pcddlbbs  (I  2*)— STATTJTXa 

— Valioitt— IUpoonakct. 

Laws  1909,  pp.  736-738,  e.  214,  fixing  an 
annual  tee  (or  peddlers'  licenses,  declaiing  the 
license  shall  be  issued  to  the  applicant  to  do 
business  for  the  term  of  one  year  from  the  data 
thereof,  provided  that  such  llcensie  shall  expire 
on  the  second  Monday  of  Jannary  succeeding 
the  year  for  which  snch  Ueense  was  issued. 
Held  that  the  proviso  is  so  clearly  inconsistent 
with  and  repugnant  to  the  body  of  the  act  aa 
to  render  it  wholly  inoperative. 

[Ed.  Note.— For  other  cases,  see  Hawkers  and 
Peddlers.  Dec;  Dig.  {  2.*] 

6.  Statdtes  (1-48*)— Paoviaos— Refuonarot. 

Where  a  proviso  to  an  act  is  wholly  repug- 
nant to  the  purview  of  the  law,  it  ia  inoperative 
and  void. 

[EM.  Note.— For  other  cases,  see  Statutes,  Dec: 
D%.  I  48.*] 

En  Banc  Application  by  A.  D.  McKnlght 
for  a  writ  of  habeas  corpus  against  Robert 
T.  Hodge,  as  Sheriff  of  King  County.  De- 
nied. 

Ohas.  D.  Fallen,  tor  petitioner.  George  F. 
Vandeveer  and  Merrltt,  Oswald  *  Merritt, 
for  respondent 

PARKBR,  J.  This  is  an  application  for  ft 
writ  of  habeas  corpus.     The  questions  in- 
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volved  have  been  presented  to  the  court  "by 
oral  argument  and  brief  of  counsel,  upon  an 
order  to  show  cause  why  the  writ  should 
not  Issue.  The  petitioner  Is  held  In  custody 
■by  the  sheriff  of  King  county,  upon  a  charge 
of  peddling  without  having  a  license  there- 
for, in  violation  of  the  provisions  of  chapter 
214,  pp.  736-738,  Laws  1909.  The  only  ground 
of  Illegality  urged  against  the  detention  of 
the  petitioner  Is  that  the  law  under  which 
he  Is  char^red  Is  in  violation  of  his  rights 
under  the  state  and  federal  Oonstltutlons. 
The  provisions  of  the  law,  so  far  as  Involved 
by  the  questions  presented,  are  tat  follows: 

"Section  1.  The  term  'peddler*  for  the  pur- 
pose of  this  act  shall  be  construed  to  In- 
clude all  persons,  both  principals  and  agents, 
who  go  from  place  to  place  and  house  to 
house,  carrying  for  sale,  or  offering  for  sale 
or  exposal  for  sale,  goods,  wares  or  merchan- 
dise: Provided,  that  nothing  In  this  act  shall 
apply  to  peddlers  in  agricultural  or  farm 
products:  And  provided  further,  that  noth- 
ing in  this  act  shall  apply  to  peddlers  within 
the  limits  of  any  city  or  town  which  by 
city  ordinance  regulates  the  sale  Of  goods, 
wares  or  merchandise  by  peddlers:  And 
provided  farther,  that  nothing  in  this  act 
shall  apply  to  vendors  of  books,  periodicals 
or  newspapers." 

Section  2  provides  for  punishments. 

"Sec.  3.  Every  peddler,  whether  principal 
or  agent,  shall,  before  commencing  business 
In  any  county  of  the  state,  make  applica- 
tion In  writing  and  under  oath  to  the  county 
treasurer  for  the  county  'in  which  he  pro- 
poses to  make  Sales,  for  a  county  license. 
Such  application  must  state  the  names  and 
residences  of  the  owners  or  parties  in  whose 
Interest  said  business  is  conducted,  and  shall 
state  the  number  of  horses  and  vehicles  to 
be  used  by  him,  and  at  the  same  time  shall 
file  a  true  statement  under  Bhth  of  the  quan- 
tity and  value  of  the  stock  of  goods,  •^rtifes 
and  merchandise  that  Is  in  the  cotinty  for 
sale  or  to  be  kept  or  exposed  fbr  sale  in 
said  county,  and  shall  at  the  flame  time 
make  special  deposit  of  five  hundred  dollarti 
with  the  county  treasurer"  aforesaid,  ind 
Shan  pay  the  said  treasurer  the  county  11^ 
cense  fee  aa  follows:  (1)  Peddler  on  foot, 
$100.00.  (2)  Peddler  with  one  horsie  and  a 
wagon,  $1SO.OO.  <3)  Peddler  with  two  horses 
and  a  wagon,  $250.00.  (4)  Peddler  with  any 
other  conveyance,  $300.00.  The  county  ireas- 
nrer  shall  thereupon  issue  to  said  applicant 
a  peddler's  license,  authorizing  him  to  do 
business  in  the  county  aforesaid  for  the  tend 
of  one  year  from  the  date  thereof:  Provid- 
ed, that  the  license  israed  under  and  by 
virtue  of  this  act  shall  expire  by  limitation 
on  the  second  Monday  of  January  succeed- 
ing the  year  of  which  said  license  was  is- 
sued. Every  county  license  shall  contain 
a  copy  of  the  application  therefor  and  shall 
not  be  transferable,  and  shall  not  authorize 
more  than  one  person  to'  sell  goods  as  a 


peddler,  either  by  agent  or  c1«k,  or  In  any 
other  way  than  his  own  proper  person." 

Section  4  provides  for  records  and  flies  of 
licenses. 

"Sec.  6.  Upon  the  expiration  and  return  of 
each  county  license,  the  county  treasurer 
shall  cancel  the  same,  indorse  thereon  the 
cancellation  thereof  and  place  the  same  on 
file.  He  shall  then  hold  the  special  deposit 
of  the  licensee  thereunder  for  a  period  of 
ninety  days  from  the  date  of  said  cancella- 
tion, and  after  satisfying  any  and  all  claims 
made  upon  the  same  In  the  section  next  fol- 
lowing shall  return  said  deposit  or  such  por- 
tion of  the  same,  if  any,  as  may  remain  in 
his  hands,  to  the  licensee." 

"Sec.  6.  Each  deposit  made  with  the  coun- 
ty treasurer  of  any  county  in  this  state 
shall  be  subject  to  all  taxes  legally  chargea- 
ble to  same,  to  attachment  and  execution 
on  behalf  of  the  creditors  of  the  licensee 
whose  claims  arise  in  connection  with  the 
business  done  under  bis  county  license,  and 
the  treasurer  may  be  held  to  answer  as 
trustee  In  any  civil  action  in  contract  or  tort 
brought  against  any  licensee,  and  shall  pay 
over,  under  order  of  the  court  or  upon  ex- 
ecution, such  amount  of  money  as  the  li- 
censee may  be  chargeable  with  upon  the 
final  determination  of  the  case.  Such  de- 
posit shall  also  be  subject  to  the  payment 
of  any  and  all  fines  and  penalties  incurred 
by  the  licensee  through  violations  of  the  pro- 
visions of  the  preceding  sections,  and  whldi 
shall  be  a  lien  upon  same  and  shall  be  bol- 
lected  in  the  manner  provided  by  law." 

Learned  eounhel  for  the  petitioner  eon- 
tends  that  this  law  Is  repugnant  to  section 
12,  art.  1,  of  our  state  Constltutlwi,  which 
provides:  "Nb  law  shall  be  passed  granting 
to  any  citbsen  or  class  of  citizens  ••■  •  • 
privileges  or  immunities  which  «pon  the 
same  terms  shall  not  equally  belong  tO'an 
cltteens" — and  Is  also  repugnant  to  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States,  which  in  substance  secures 
the  same  equal  rights.  It  is  argued  that, 
since  privileges  and  Immunities  are  by  the 
terms  of  this  law  granted  to  peddlers  of 
agricultural  products,  books,  periodicals  and 
newspapers,  which  are  withheld  from  ped- 
dlers of  other  articles,  by  exacting  a  license 
fee  from  the  latter  and  uot  from  the  former, 
such  privileges  and  immunities  are  therefore 
not-  accorded'  to  all  upon  the  same -terms. 
This  argument  ts  based  upon  the  assump- 
tion that  an  peddlere  are  necessoitly  la  the 
same  class,  and  that  the  Legislature  has  no 
power  to  Tedogniae  mfbclassee  within  the 
general  class,  but  must  grant  privileges  or 
immunities  to,  or  withhold  them  from,  all 
peddlers  alike.  It  may  be  conceded  that 
the  dlscrlmlnjition  between  the  daases  most 
rest  up<m  some  reasonable  gtoimd  of  differ- 
ence, and  that  such  difference  must  have 
some  relation  to  the  business,  and  not  be 
a  taere  difference  In  the  penans  placed  in 
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the  reepectlve  classes  or  subclasses,,  which  Is 
entirely  foreign  to  the  business,  such  as  a 
difference  In  citizenship  (Bacon  i  y.  Locke, 
42  Wash.  215,  83  Pac.  721;  State  v,  Mont- 
gomery, 94  Me.  193,  47  Atl.  165.  80  Am.  St 
Rep.  386;  Simrall  t.  Covington,  90  Ky.  444, 
14  S.  W.  369,  9  L.  R.  A.  556,  29  Am.  St  Rep. 
398),  or  a  difference  by  reason  of  previous 
military  service  (City  of  Laurens  v.  Ander- 
son, 75  S.  C.  62,  55  S.  K.  136,  117  Am.  St 
Rep.  885;  State  v.  Garbroski,  111  Iowa,  496, 
82  N.  W.  959,  56  L.  R.  A.  570,  82  Am.  St. 
Rep.  524;  State  v.  Shedroi,  75  Vt  277,  54 
AU.  1081.  63  L.  R.  A.  179,  98  Am.  St  Rep. 
825). 

In  all  such  cases  It  will  be  noticed  the  dif- 
ference used  as  a  basis  for  classification 
has  no  more  relation  to  the  business  or  prop- 
er purpose  of  the  legislation  than  as  If  it 
were  a  distinction  based  upon  a  difference 
in  the  color  of  hair  or  eyes  of  the  persons 
sought  to  be  put  into  the  different  classes. 
In  the  case  of  Lasher  v.  People,  183  111.  226, 
55  N.  B.  663,  47  L.  R.  A.  802,  75  Am.  St  Rep. 
103,  .where  commission  merchants  dealing 
in  certain  farm  products  were  required  to  be 
licensed,  while  those  dealing  in  certain  other 
farm  products  .were  exempt  from  the  law, 
the  court  said:  "It  is  first  argued  that  the 
statute  is  invalid  as  discriminating  between 
commission  qierchants,  because  It  excepts 
those  who  deal  in  grain,  live  stock,  and 
dressed  meats.  The  claim  is  that  produce 
fiommlsslon  merchants  constitute  -  a  class, 
and  that  the  Legislature  must  require  a  li- 
cense from  all  or  none.  This  objection  to 
the  law  is  not  valid.  The  Legislature  have 
IMwer  to  form  classes  for  the  purpose  of 
police  regulation,  if  they  do  not  arbitrarily 
discriminate  between  persons  in  substantial- 
ly the  same  situation.  The  discrimination 
must  rest  upon  some  reasonable  ground  of 
difference,  but  the  classification  in  this  case 
Is  a  natural  one.  The  commission  mer- 
chants dealing  in  the  kinds  of.  produce 
named  in  this  act,  which  constitute  the  small 
products  of  the  farm,  are  of  a  different  class 
from  those  who  transact  business  In  the 
great  markets  tor  the  sale  of  grain,  live 
stock,  and  dresspd  meats." 

In  the  case  of  State  v.  Evans,  130  Wis. 
381,  110  N.  W.  241,  in  answering  the  con- 
tention that  a  law  requiring  pharmacists  to 
be  licensed  in  towns  of  500  population  or 
more,  and  not  elsewhere  in  the  state,  was 
unconstitutional  as  class  legislation,  touch- 
ing the  power  of  the  I^egisiature  to  define 
the  class  upon  which  the  law  should  operate, 
the  court  said:  "Doubtless  this  law,  like 
all  other  police  laws,  presents  classification, 
and  we  are  confronted,  as  in  the  case  of 
evay  such  law,  with  the  duty  to  consider 
the  relationship  of  the  distinctions  between 
the  classes  to  the  subject  of  the  legislation. 
Of  coarse  there  must  be  such  relationship. 
A  mere  arbitrary  distinction,  in  nowise 
relevant  to  the  subject  of  legialatioiv  will 


not  justify  a  departure  from  that  equal  pro? 
tection  of  the  laws  commanded  by  the  four- 
teenth amendment  to  the  federal  Coustitu^ 
tion,  nor  that  equality  before  the  law  com- 
manded by  section  1,  art.  1,  of  the  Wiscon- 
sin Constitution.  It  is  unnecessary,  and 
probably  futile,  to  attempt  again  to  state 
those  rules  as  to  classification  in  legislation 
which  have  been  phrased  so  often  to  the  ut- 
most of  the  ability  of  the  Judges  writing 
the  opinions.  The  citation  of  a  few  illus- 
trative cases  will  suffice:  Adams  v.  City  of 
BeloU,  105  Wis.  363,  81  N.  W.  869,  47  L.  R. 
A.  441;  State  ex  rel.  Kellogg  v.  Currens,  111 
Wis.  431,  436,  87  N.  W.  561,  5C  I*  R.  A.  252: 
Black,  v.  State,  113  Wis.  205,  219,  89  X.  W. 
522,  90  Am.  St  Rep.  853;  SUte  ex  rel. 
Risch  V.  Trustees.  121  Wis.  44,  54,  98  N.  W. 
954;    State  v.  Whltcom,  122  Wis.  110,  119, 

99  N.  W.  468 ;  Bingham  v.  Supervisors,  127 
Wis.  344,  106,  X.  W.  1071.  That  there  are 
distinctions  between  large .  and  dense  com- 
munities and  small  and  sparser  ones  as  sep- 
arate classes  Is,  of  course,  obvious.  That 
such  differences  are  Kermaue  and  relevant 
to  some  purposes  of  legislation  has  been  de- 
clared, almost  without  limit,  by  courts. 
Smith  T.  City  of  Burlington,  129  Wis.  336. 

100  N.  W.  79.  and  cases  there  cited.  But, 
as  remarked  in  that  case,  each  new  exercise, 
of  the  power  of  police  regulation  presents 
anew  to  the  courts  the  question  of  possible 
relationship  between  the  distinguishing  char- 
acteristics of  the  classes  and  the  object  and 
purposes  of  the  regulation.  As  to  the  cogen- 
cy or  propriety,  of  either  the  regulations 
made,  or  of  the  importance  of  the  distinc- 
tions, as  we  have  so  often  said,  the  courts 
have  little  concern.  Those  subjects  rest 
with  the  Legislature,  and  only  when  the 
court  in  the  exercise  of  the  utmost  defer- 
ence toward  that  other  branch  of  the  gov- 
ernment is  compelled  to  say  that  no. one  in 
the  exercise  of  human  reason  and  discretion 
could  honestly  reach  a  conclusion  that  dis- 
tinctions exist  having  any  relation  tp  the 
purpose  and  policy  od!  the  legislation,  can 
It  deny  its  valtdlty." 

The  Legislature  having  exempted  from 
the  operation  of  this  law  peddlers  of  agri- 
cultural and  facm  products,  and  vendors  of 
books,  periodicals,  and  newq^iapers,  thus  pla- 
cing them  in  a  different  class  from  other  ped- 
dlers, we  do  not  think  It  can  be  said  that 
such  a  classification  is  wholly  wittrant  rea- 
son, and  foreign  to  all  legitimate  purpose 
of  the  legislation.  Reoaons  quite  satisfactory 
to  some  minds  could  be  advanced  for  exempt- 
ing peddlers  of  farm  products  from  a  license 
law,  and  the  same,  can  be  said  of  vendors  ot 
books,  periodicals,  and  newspapers;  while 
on  the  other  hand,  there  may  be  room  for 
argument  to  tbe  contrary.  We  refer  to  rea- 
sons and  arguments  relating  to  some  legit- 
imate purpose  of  the  law.  The  very  fact 
tiiat  there  is  room  for  honest  difference  of 
opinion  in  tUa.  mpect  abowa  that  it  Js  a 
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<lue8tIon  of  policy,  and  not  of  power  In  the' 
I*gl8lature  to  pass  the  law.  We  are  of  the 
opinion  that  a  license  law  snch  as  this,  wheth- 
er its  object  is  regulation  or  revenue,  Is  not 
a  grant  of  privileges  or  immunities  to  a  class 
of  citizens  which,  upon  the  same  terms,  do 
not  equally  belong  to  all,  because  it  classifies 
I)eddlers  with  reference  to  the  difFerent  kinds 
of  goods  they  sell.  Stull  ▼.  De  Mattos,  28 
Wash.  71,  81,  62  Pac.  451,  51  Ii.  R.  A.  892; 
"People  V.  Smith,  14T  Mich.  391,  110  N.  W. 
1102;  Ex  parte  Heylman,  92  Cal.  492,  28 
Pac.  676;  Machine  Co.  v.  Cage,  6S  Tenn. 
518;  Machine  Co.  ▼.  Gage,  100  U.  S.  676,  25 
L.  Ed.  754;  Singer  Mfg.  Co.  t.  Wright,  97 
Ga.  114,  26  S.  E.  249,  35  L.  R.  A.  497;  Bor- 
ough of  Wnrren  v.  Geer,  117  Pa.  207,  11  Atl. 
415. 

It  Is  urged  that  the  law  discriminates  ar- 
hltrarlly  and  without  reason  between  peddlers 
In  cities  and  towns  and  elsewhere  in  the  state, 
by  exempting  the  former,  when  their  licens- 
ing is  regulated  by  ordinance  of  such  cities 
and  towns.  Like  the  other  classification  we 
liave  noticed  above,  it  seems  to  ns  this  is 
a  question  of  legislative  policy.  As  a  revenue 
measure  the  Legislature  certainly  Is  author- 
ized to  delegate  the  power  to  cities  and  towns 
and  suspend  the  operation  of  the  law  there, 
when  such  cities  and  towns  act  on  the  sub- 
ject, and  It  is  not  necessary  to  the  preserva- 
tion of  equal  rights  that  the  police  jwwer  of 
the  state  should  be  exercised  by  uniform 
regulations  all  over  the  state,  dasslfleatlon 
•of  the  people  of  different  localities  with  ref- 
erence to  population,  or  with  reference  to 
cities  and  towns,  is  within  legislative  dis- 
cretion. State  v.  Evans,  130  Wis.  381,  110 
N.  W.  241;  Gray,  LIm.  of  Taxing  Power,  J' 
1424. 

The  law  Is  also  assnllcd  upon  the  ground 
of  the  unequal  license  fees  exacted  from 
peddlers  by  reason  of  their  different  modes 
of  travel,  and  conveyance  of  their  goods.  In 
reaching  the  public.  That  such  a  classifica- 
tion for  the  purpose  of  measuring  the  license 
fee  is  not  an  unwarranted  basis  of  discrim- 
ination Is  pointed  out  by  the  very  pertinent 
language  of  the  Supreme  Court  of  Wisconsin, 
in  Servonltz  v.  State,  133  Wis.  231,  113  N.  W. 
277,  126  Am.  St,  Rep.  955:  'Vo  reason 
which  appeals  very  strongly  to  our  Judgment 
is  advanced  why  i>oddIers  should  not  be 
classified,  as  in  the  law  in  question,  accord- 
ing to  their  facilities  for  going  from  place  to 
place  aiid  carrying  their  wares.  The  perils 
to  be  guarded  against  in  respect  to  the  oc- 
cupation, and  the  contributions  that  may 
reasonably  be  required  to  the  public  revenues, 
strongly  suggest,  if  they  do  not  demand,  such 
classification.  Certainly  the  Legislature, 
.within  the  boundaries  of  reason,  may  well 
tiave  thought  that  a  person  traveling  about 
the  country  plying  the  vocation  of  a  peddler 
with  an  equipment  consisting  of  a  span  of 
horses  and  a  wagon  should,  both  as  a  mat- 
■tw-  ^  poUee  ragolatieD  and  tazatlon,  pay  a 


greater  license  fee  than  a  pencm  plyfitg  tlie 
same  trade  but  traveling  about  from  place 
to  place  on  foot.  Not  because  the  former 
would  be  more'  liable  to  be  dishonest  than 
the  latter,  but  because  of  the  greater  oppor- 
tunity and  liability  thereof  in  the  one  case 
than  in  the  other,  and  the  corresponding 
greater  liability  in  tlie  one  oftse  than  in  the 
other  of  the  harm,  if  committed,  being  dif- 
ficult of  redress  or  going  entirely  without 
remedy;  again,  not  because  the  person,  as 
such,  traveling  with  a  teem  should  be  taxed 
more  than  one  traveling  on  foot,  but,  since 
the  one  in  all  reasonable  probability  would 
conduct  a  much  greater  business  than  the 
other,  the  tax  exaction  should  bear  some 
practical  relation  thereto." 

It  is  contended  that  the  proviso  in  the  lat- 
ter part  of  section  3  of  the  act  renders  it  un- 
constitutional, in  that  it  has  the  effect  ct 
making  all  licenses  expire  on  the  second  Mon- 
day of  January  in  each  year,  while  the  fee 
required  Is  the  same  In  amount  where  one 
licensee  procures  his  license  at  the  beginning 
and  another  at  the  end  of  the  year,  thus 
exacting  from  one  a  fee  proportionately  sev- 
eral times  more  than  the  other.  In  view  of 
the  fact  that  this  law  is  evidently  intended  aa 
a  revenue  measure,  as  well  as  for  regulation 
under  the  police  power,  such  contentliMi 
would  have  some  support  if  the  proviso  were 
given  effect,  and  is  not  void  by  reason  of  its 
repugnancy  to  the  body  Of  the  law.  After 
providing  for  the  payment  of  the  license  fee, 
the  law  reads:  "The  county  treasurer  shall 
thereupon  issue  to  said  appMcant  a  peddler^ 
license,  authorizing  Idm.  to  do  business  in 
the  county  aforesaid  for  the  term  of  one 
year  from  the  date  thereof:  Provided,  that 
the  license  Issued  under  and  by'  virtue  of 
this  act  shall  expire  by  limitation  on  tlie 
second  Monday  of  January  succeeding  the 
year  of  which  said  license  was  issued."  It 
seems  to  us  that  this  proviso  Is  so  clearly  in- 
consistent with,  and  repugnant  to,  the  body 
of  the  act  fixing  the  annual  fee  and  declar- 
ing that  the  license  shall  be  Issued  to  thft 
applicant,  "authorizing  him  to  do  business 
•  •  •  for  the  term  of  one  year  from  the 
date  thereof,"  as  to  render  it  wholly  Inoper- 
ative, even  though  there  should  be  no  con- 
stitutional objections  to  it  In  the  case  of 
Nathan  v.  Siwkane  County,  36  Wash.  26,  38, 
76  Pac.  521,  «5  L.  R.  A.  336, 102  Am.  St.  Rep. 
888,  this  court  noticed  the  distinction  made 
between  the  effect  of  a  saving  clause  and  a 
proviso,  by  some  t^urts  which  hold  that  ft' 
saving  clause  repugnant  to  the  enacting  part 
of  the  law  is  void,  while  a  proviso  repugnant 
to  the.  enacting  portion  will  controL  From 
the  language  of  the  opinion  in  that  case  the 
court  apparently  entertained  the  view,  though' 
the  decision  did  not  rest  upon  the  exact  point, 
that  there  was  no  sound  reason  for  such 
distinction,  but  that  both  would  l>e  equally 
rejected  when  repugnant  to  the  purview  of 
tlie  act,  quoting  froia  l.K«at'»  Commentaries, 
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468,  wbere  snch  view  Is  expressed.  The  fol- 
lowing may  also  be  cited  in  support  of  this 
view:  Cummliigs  t.  People,  211  111.  392,  71 
N.  E.  1031;  Jackson  v.  Moye,  33  Ga.  296; 
Penick  T.  Mfg.  Co.,  113  6a.  592.  38  S.  E. 
973;  Dugan  v.  Bridge  Co.,  27  Pa.  309,  67 
Am.  Dec.  464;  26  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  631.  We  are  of  the  opinion  that,  where 
a  proviso  is  wholly  repugnant  to  the  purview 
of  the  law,  as  it  is  here,  it  is  inoperative  and 
void.  This  results  in  the  license  fee  being 
uniform. 

There  would  be  some  ground  for  contend- 
ing that  the  fee  charged  for  the  license  is 
excessive  If  the  law  be  regarded  only  as  a 
police  regulation;  but  we  see  no  reason  for 
Imputing  to  the  Legislature  an  intention  oth- 
er than  to  exercise  both  the  police  and  taxing 
power  in  its  passage.  This  view  of  the  law 
was  entertained  by  Judge  Hanford  of  the 
federal  court  of  this  district,  in  Ex  parte 
Qrowder  (a  C.)  171  Fed.  250,  where  it  was 
held  the  law  did  not  violate  the  equal  rights 
provisions  of  the  state  or  national  Constitu- 
tion, either  in  its  discrimination  between  the 
classes  it  recognizes,  in  the  excessiveness  of 
the  license  fee,  or  in  the  other  conditions  im- 
posed. 

We  are  of  the  opinion  that  the  law  does  not 
violate  any  rights  guaranteed  by  the  state  or 
national  Oonstitutlohs,  and  that  petitioner's 
prayer  for  the  writ  should  be  denied.  It  is 
80  ordered. 

DUNBAR,  CROW,  FULLERTON,  QOSE, 
and  CHADWICK,  JJ.,  concur. 


HOLX.T  V.  MUNRO  et  aL 
(Supreme  Court  of  WasbtDgton.    Oct.  20, 1909.) 

1.  Taxatiow    (J    798*)  —  Saub    Ukdbb    Tax 

JUDOMBNT— SsTTINa   ASIDE. 

The  rule  that  one  seeking  the  aid  of  eq- 
uity to  vacate  a  judgment  must  show  that  the 
former  Judgment  was  inequitable,  and  that  he 
had  a  good  defense,  does  not  apply  to  an  action 
to  set  aside  a  tax  judgment,  and  a  sale  based 
thereon;  a  tender  of  all  the  taxes  paid  being 
the  sole  requirement  of  the  statute. 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  1583;    Dec.  Dig.  I  798,»] 

2.  JUnOMENT   (I   497*)— ColiATKBAL  ATTACK— 

BscrrAxa— Presumption. 

The  recital  in  a  judgment  of  facts  suffi- 
cient to  give  the  court  jurisdiction  to  pronounce 
judgment  establishes  the  presumption  of  juris- 
diction on  collateral  attack. 

[E<d.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i§  937,  938;   Dec  Dig.  |  497.*] 

En  Banc.  Appeal  from  Superior  Court, 
Stevens  Cbimty;  D.  O.  Carey,  Judge. 

Action  by  Ella  H.  Holly  against  Hugh 
Munro  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Post,  Avery  &.  Hlgglns,  for  appellants. 
Osee  W.  Noble  and  S.  Douglas,  for  respond- 
ent. 


DUNBAR,  J,  This  is  an  action  styled  by 
the  appellant,  "an  action  to  set  aside  a  Judg- 
ment  obtained  In  tax  foreclosure  proceed- 
ings"; by  the  respondent,  "an  action  to  quiet 
title."  Whatever  name  may  be  applied  to  It, 
the  complaint  asked  for  relief  upon  the 
ground  that  the  sale  of  the  property,  which 
was  made  for  the  collection  of  taxes,  was 
made  under  a  void  judgment  by  reason  of  an 
insufficient  summons,  which  It  Is  alleged  was 
void  and  of  no  force  or  effect;  and  that  no 
other,  further,  or  different  summons  was  ever 
Issued,  filed,  served,  or  published  in  said  ac- 
tion. The  defendants  admit  that  the  sum- 
mons set  forth  In  the  complaint  was  publish- 
ed, but  deny  the  other  allegations  just  men- 
tioned. A  demurrer  to  the  complaint  was 
overruled  by  the  lower  court,  and  on  a  trial 
on  the  merits  the  court  denied  defendants' 
motion  to  dismiss  the  action  on  a  challenge 
to  the  sufficiency  of  the  evidence  and  the  al- 
legations of  the  complaint  at  the  close  of 
plaintiff's  case,  and  at  the  close  of  defend- 
ants' case  rendered  a  decree  for  the  plaintiff. 
From  this  decree  the  defendants  appeal. 

The  assignments  are  that  the  court  erred 
in  overruling  the  demurrer  to  the  complaint, 
and  in  denying  defendants'  motion  to  dismiss 
at  the  close  of  plaintiff's  case.  The  first  as- 
signment Is  based  upon  the  contention  that 
this  action  is,  in  effect,  an  action  to  vacate 
a  Judgment,  although  in  form  an  action  to 
quiet  title  or  remove  a  cloud;  that  the  result 
from  the  one  form  of  action  Is  Identical  with 
the  result  from  the  other;  that  the  name  by 
which  the  action  is  christened  is  quite  Im- 
material; and  that,  being  In  fact  an  action 
to  vacate  a  Judgment,  there  should  have  been 
an  allegation  of  merits.  It  Is  undoubtedly 
the  general  rule,  which  has  been  uniformly 
sustained  by  the  decisions  of  this  court,  that 
one  seeking  the  assistance  of  a  court  of  equi- 
ty for  the  purpose  of  vacating  a  Judgment 
must  show  that  the  former  Judgment  was  In- 
equitable, and  that  be  had  a  good  and  suf- 
ficient defense  In  whole  or  In  part  to  the  ac- 
tion, for  a  court  of  equity  will  not  do  an  Idle 
thing  and  open  a  Judgment  simply  because 
the  proceedings  have  failed  to  comply  with 
the  forms  of  law  at  the  Instance  of  a  peti- 
tioner who  would  not  be  benefited  by  such 
action  of  the  court  But  this  court  In  Gould 
V.  White,  103  Pac.  460,  held  that  the  rule 
did  not  apply  to  an  action  to  set  aside  a  tax 
judgment,  that  a  tender  of  all  the  taxes  paid 
seemed  to  be  the  sole  requirement  of  the 
statute,  and  that  the  defendant  could  not  In- 
sist upon  more;  citing  Hauswlrth  v.  Sullivan, 
0  Mont.  213,  9  Pac.  798,  where  the  reason  for 
the  distinction  Is  forcibly  announced.  Under 
the  authority  of  this  case  the  complaint  was 
sufficient,  there  being  an  allegation  of  tender 
of  all  the  taxes  due,  and  of  the  deposit  of  the 
amount  tendered  In  court  upon  the  refusal 
of  the  defendants  to  accept  the  same.  But  in 
reality  this  Is  not  an  exception  to  the  genera] 
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nfle,  for  the  oomplalnt  approaches  the  de-' 
manda  of  the  mle  as  nearly  as  the  nature  of 
the  action  wlU  permltt  for.  If  an  aUegatlon 
of  owneiahlp,  of  wle  for  taxea  without  no- 
tice and  under  a  TOld  Jad«ment,  and  a  ten- 
der of  the  taxea  to  the  purchaser  under  such 
Judgment  la  not  aufflQlent,  then  one  must 
stand  without  remedy  against  the  loss  of  his 
property,  whldt  la  effected  without  due  pro- 
cess of  law. 

On  the  other  proposition  involved  it  is  un- 
doubtedly true  that  it  is  the  mle  of  this 
court  that  the  recitation  In  a  Judgment  of  Ju- 
risdictional facts  sufficient  to  give  the  court 
Jurisdiction  to  pronounee  a  Judgment  estab- 
lishes the  premimptiOQ  of  Jurladietion.  But 
in  nil  the  cases  decided  by  us  to  that  effect 
the  Jurisdictional  fact  was  recited  In  the  Judg- 
ment, while  the  record  in  this  case  shows  that 
such  statement  is  only  made  In  the  findings 
of  fact,  while  the  Judgment  Itself  Is  silent  on 
that  subject  And,  while  the  Judgment  is 
based  upon  the  findings,  we  do  not  think  It 
wise  to  extend  the  rule  beyond  the  solemn 
declarations  of  the  Judgment  Itself,  especial- 
ly In  view  of  the  fact  that  in  this  state  find- 
ings are  not  required  In  equity  cases,  and  are 
therefore  not  a  part  of  the  Judgment  roll. 
But,  In  any  event,  the  recital  of  Jurisdiction 
Is  only  prima  fade  evidence,  and,  while  the 
testimony  In  this  case  Is  not  absolutely  con- 
vincing that  no  other  aummons  was  issued  In 
tbe  case,  we  think  it  la  reasonably  so,  and 
are  therefore  not  inclined  to  disturb  the  Judg- 
ment of  the  trial  court  on  that  question. 

The  summons  involved  haying  been  held 
to  be  void  by  this  court,  in  Young  v.  Droz,  S8 
Wash.  648,  80  Fas^  810,  the  Judgment  wlU  be 
affirmed. 

RUDKIN,  O.  X,  and  MOUNT,  GOSB,  MOR- 
RIS, CHADWIOK,  PULLBRTON,  PARKER, 
and  CROW,  33.,  concur. 


96  Waah.  m) 

EXPOSITION  AMUSEMENT  CO.  T.  RAECO 

PRODUCTS  CO.  et  aU 
(SnpTMM  Court  of  Washhigton.    Oct.  22, 190%) 

1.  Appkai,  awd  Ebbob   (5  418*)— Nonoi  or 

AFPEAIi-~PABTIE8    TO    BE    SBKVBD. 

Where  th«  appellant  and  respondent  were 
the  only  two  of  the  several  parties  to  the  ac- 
tion affected  by  the  judgment  appealed  from, 
appellant's  notice  of  appeal,  served  on  respond- 
ent only,  was  sofficient. 

(Etd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cenfc  Dig.  I  2136;  Dec  Dig.  t  413.»] 

2.  Appbal  and  Ekbob  ((  514*)  —  Qtrnnons 
BSVUWABUt— Beoqbd— jBumoiKHOT  *-  Buo- 

CCSSIVK  Appeaxs. 

Where  the  only  question  on  appeal  was 
the  'power  of  the  trial  court  on  the  filing  of 
the  remlttitor  to  Ingraft  an  order  on  the  orig- 
inal Jodginent,  modified  and  affirmed  «n  ap- 
peal, the  reooid,  oonsUtinz  of  the  original  indg- 
ment,  the  motion  and  order,  the  notice  of  ap- 
'peal',  the  order  fixing  a  supersedeas  bond,  and 


the  XtottA,  was  Snfflcisnt  to  present  th«  qve*- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  iS  2330,  2331;  Dec  Dig.  | 
614.*^ 

8.  ApPBAt,  Aim  Ebbob  (|  1119*)  —  Revibw — 
Parties— JuBiBMCTiow  of  Cocbt. 

Where,  in  an  action  against  several  de- 
fendants, plaintiff  and  one  of  the  defendants 
did  not  appeal,  the  Judgment  as  to  them  was 
final,  and  the  conrt  on  the  appeal  of  the  eo- 
defendant,  was  without  jurisdiction  to  modify 
it  as  to  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4415,  4416;  Dec.  Dig.  f 
1119.*] 

4.  AppBAt  Awn  Ebbob  (J  440*)— Determina- 
tion—Pboobbdinos  IN  LOWBB  COUtKT— MOD- 
inoATioN  or  JvDousst. 

The  rights  of  the  parties  are  merged  in 
the  Judgment,  and  it  is  not  subject  to  modifica- 
tion after  appeal,  except  by  the  Supreme  Court 
[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  219S-2202;  Dec.  Dig.  i 
440:*    Jud«vent,  Cent  Dig.  i  586.] 

Department  1.  Appeal  from  Superior  Court. 
Pierce  County ;  M.  L.  Clifford,  Judge. 

Action  by  the  Exposition  Amusement  Com- 
pany against  the  Raeco  Products  Company 
and  others.  From  a  decree  entered  on  tbe 
filing  of  tbe  remittitur  on  the  motion  of  de- 
fendant the  Raeco  Products  Company,  plaiip 
tur  appeals.    Reversed. 

wmiamson  &  Williamson,  for  appellant 
Ellis,  Fletcher  k  Evans,  for  respondent 

OOSB,  J.  In  December.  1907,  a  jndgmeat 
was  entered  in  the  superior  court  of  Pierce 
county,  in  an  action  then  pending  therein 
wherein  the  appellant  herein  was  the  plain- 
tiff and  the  respondent  and  the  Empire  State 
Surety  Company  and  others  were  defendants. 
In  favor  of  the  appellant  and  against  the  sure- 
ty company  for  15,488.14.  The  Judgment  pro- 
vided for  Its  enforcement  In  the  regular  way, 
and  that  the  proceeds  thereof  should  be  ap- 
plied ratably  in  payment  of  the  claim  of  the 
respondent  fixed  at  S466.46,  and  other  claims 
established  therein.  The  Judgment  further 
provided  that  the  appellant,  or  any  one  of 
the  defendants  therein  other  than  the  surety 
company,  could  cause  process  to  issue  for  its 
enforcement,  "all  in  the  name  of  the  plain- 
tiff," and  that,  upon  full  payment  of  all  of  the 
established  claims,  "the  Hens  of  the  defend- 
ants herein,  and  each  of  them,  be  and  shall 
become  null  and  void,  and  of  no  further  force 
and  effect"  From  this  Judgment  the  surety 
company  only  appealed.  In  eonslderlng  the 
appeal  on  the  merits,  we  held  that  the  re- 
spondent had  no  claim  against  the  api>ellant 
therein,  and  to  that  extent  only  modified  the 
Judgment  In  denying  a  petition  for  rehear- 
ing we  said:  "The  decision  does  not  affect 
the  right  of  the  Raeco  Company  to  recover 
tbe  amount  of  its  lien  against  the  Exposition 
Amusement  Company  [the  appellant  here]. 
The  lien  of  the  Raeco  Company  was  establlab- 
ed,  both  against  the  Amusement  Gompany 
and  the  appellant     The  Amusement  Com- 
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pany  did  not  appeal,  and  the  Judgment  be- 
came final  as  to  It."  Exposition  Amusement 
Company  v.  Empire,  etc.,  Co.,  49  Wash.  637, 
96  Pac.  158,  97  Pac.  464.  Upon  the  filing  of 
tbe  remittitur  In  the  lower  court,  and  In  Oc- 
tober, 1908,  the  respondent  here  filed  Its 
motion  In  such  court  for  a  decree  and  or- 
der to  sell  certain  real  estate,  the  property 
of  the  appellant,  to  satisfy  Its  claim,  which 
being  granted  on  January  2, 1909,  this  appeal 
was  taken. 

Tbe  respondent  has  moved  to  dismiss  the 
appeal  on  two  grounds :  (1)  Because  the  no- 
tice of  appeal  was  not  served  upon  all  the 
parties;  (2)  because  no  statement  of  facta 
or  bill  of  exceptions  has  been  settled  or  filed. 
The  appellant  and  the  respondent  are  the 
only  parties  affected  by  the  order  of  sale. 
Tbe  notice  was  served  upon  the  latter.  This 
meets  the  demands  of  the  law.  The  record 
here  consists  of  the  original  Judgment,  the 
motion  and  order  of  sale,  the  notice  of  ap- 
|)eal,  tbe  order  fixing  a  supersedeas  bond,  and 
the  bond.  The  respondent  contends  that  tbe 
entire  record  in  the  first  case  should  have 
been  brought  up,  in  order  that-  this  court 
might  have  a  proper  understanding'  of  the 
issues.  This  was  not  necessary.  The  only 
question  to  be  reviewed  Is  tbe  power  of  the 
.lower  court  to  Ingraft  an  or^er  for  the  sale 
of  the  appellant's  property  upon  the  original 
Judgment.  The  record  here  presents  this 
<iue8ttoo.  The  motion  will  therefore  be  de- 
nied. 

Upon  tbe-  merits,  as  we  have  seen  la  tbe 
original  action,  tbe  appellant  was  tbe  plaintiff 
and  tbe  surety  company  the  respondent,  and 
others  claiming  liens  were  defendants.  ..Nei- 
ther tbe  appellant  nor  the  respondent  here 
appealed  from  the  former  Judgment  As 
between  tbem,  therefore.  It  was  flnal,  and  to 
that  extent  this  court  had  no  Jurisdiction  to 
modify  it  Their  rights  must  be  determined 
from  an  Inspection  of  tbe  Judgment.  Tbe 
Judgment  was  a  personal  one  in  favor  of  the 
appellant  here  and  against  the  surety  com- 
pany. It  established  the  respondent's  claim, 
but  only  made  it  enforceable  against  the  prop- 
erty of  the  surety  company.  That  right  hav- 
ing been  taken  from  it  upon  appeal,  it  now 
stands  as  n  litigant  without  a  claim  or  a 
Judgment.  Tbe  Judgment  was  In  no  sense  one 
against  this  appellant  The  respondent  can- 
not invotce  the  record  in  tbe  original  suit 
anterior  to  tbe  Judgment.  There  must  be  a 
finality  to  Judicial  proceedings;  otherwise, 
utter  confusion  would  obtain.  Tbe  rights  of 
tbe  parties  merged  in  the  Judgment,  and  were 
not  subject  to  modification  after  the  appeal, 
other  than  by  this  court.  The  language  quot- 
ed from  the  opinion  on  rehearing  was  used 
under  a  misapprehension  of  the  record.  We 
.  were  without  Jurisdiction  to  modify  the  Judg^ 
'  ment  as  between  these  parties.  If  th^  origi- 
.nal  findings  of  fact  and  condusions  ot  law 
■justified  tbe  estabUsbm^t  of  a  Ilea  iipon 


the  appellant's  property  and  an  order  for 
its  sale,  tbey  should  have  been  carried  into 
tbe  Judgment  or  decree^  either  at  the  time 
•t  its  entry  or  upon  proper  and  seasonable 
application  before  appeal. 

Tbe  decree  will  be  reverMd,  with  directions 
to  tbe  trial  court  to  deny  the  motion. 

BUDKIN,  C.  X,  and  MOBRIS,  FULLEB- 
TON,  and  GHADWICK,  JJ.,  concur. 


GREEN  T.  SPOKANE  COUNTY. 
(Supreme  Court  of  Waahington.    Oct.  20,  1909.) 
LiMiTAMow  OF  Actions  (J  10«*)— Acobttai,  of 
'  Gavse  of  AcnoM—PBNDBNOT  of  Appeai,. 

Where  a  Judgment  against  sureties  on  a 
bail  bond  was  reversed  on  appeal  and  the  action 
dismissed,  limitations  did  not  begin  to  run  in 
favor  of  the  county  which  had  collected  the 
judgment  prior  to  the  appeal  until  the  reversal, 
and  an  action  against  the  county  within  three 
years  after  that  time  is  not  barred. 

[Ed.  Note.— For  other  cases,  see  Llmltati(m 
of  Actions,  Cent  Dig.  i  618;   Dec.  Dig.  i  10«.«] 

En  Banc.  Appeal  from  Superior  Court, 
Spokane  County ;  E.  H.  Sullivan,  Judge. 

Action  by  Harry  Green  against  Spokane 
County.  From  a  Judgment  for  defendant 
rendered  after  sustaining,  a  demurrer  to .  the 
complaint,  plalutiCC  appeals.    Reversed. , 

Wilttam  S.  licwis,  for  appelant  .  Fred  C. 
Pugb,  Don.  F.  Klser,  and  A.  C^  ClaJaaen,'<or 
respondent 

DUNBAR,  J.  On  October  14,  1901,  a  Judg- 
ment was  recovered  in  tbe  superlw  court 'Of 
Spokane  county  in  favor  of  the  state  of 
Washington,  and  against  tbe  plaintlfF  and 
appellant  Harry  Green,  for  $500,  and  against 
his  BsslgooTS  for  certain  otber  sums,  in  a 
certain  action  then  and  there  pending,  en- 
titled State  of  Washington  v.  W.  A.  Lewis. 
The  Judgment  was  taken  on  a  bail  bond  on 
which  the  appellant  and.  bis  assignors  were 
sureties.  After  the  entry  of  the  Judgment, 
execution  issued  and  the  amount  of  $500 
was  recovered  from  the  appellant  and  the 
other  amounts  mentioned  from  his  assignors. 
Under  tbe  statute  the  moneys  collected  on 
recognizance  and  ball  bonds  become  prop- 
erty of  and  belcxig  to  the  county  from  which 
the  case  came,  and,  pursuant  to  this  stat- 
ute, the  aforesaid  sums  of  money  were  paid 
directly  to  tbe  county  commissioners  of  Spo- 
kane county,  and  are  still  retained  by  said 
Spokane  county.  Thereafter,  on  appeal 
prosecuted  by  some  of  the  sureties,  the  Su- 
preme Court  revsBed  the  said  judgment 
against  said  sureties,  and  held  that  tbe  state 
of  Washington  bad  no  Just  cause  of  action 
against  them.  Pursuant  to  this  opinion  and 
the  remittitur  of  the  Supreme  Court  In  said 
cause,  on  application  of  ai^peiiant  and  said 
sureties,  the  superior  court  on  the  20th  day 
of  September,  1904,  vacated  and  set  aside  the 
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erroneous.  Judgment  and  all  prooeedlngB  at- 
tempted to  be  had  avatOBt  sucb .  BOieties  Hia 
Bald  actlwi,  and  dismisaed  said  proceedjjt^ 
at  the  cost  of  the  state.  Thereafter  demand 
was  made  upon  the  county  commissioners  of 
Spokane  county  for  the  return  of  said  mon- 
^8,  which  was  refused,  and  this  action  was 
brought  by  the  appellant  to  recover  said 
moneys.  A  demurrer  was  interposed  to  the. 
comidalnt,  and  sustained  by  the  court.  Judg- 
ment was  entered  In  favor  of  the  respond- 
ent, and  from  such  Judgment  this-  appeal  Is 
taken. 

.  The  history  of  the  case  given  Is  set  forth 
ta  the  complaint  The  moneys  were  collect- 
ed on  the  Judgment  October  14,  1901.  The 
Judgment  and  proceedings  of  forfeiture  were 
set  aside  and  the  action  dismissed  on  Sep- 
tember 24,  1904.  The  present  action  was  In- 
stituted on  September  12,  1907.  It  Is  con- 
ceded that  the  three-year  statute  of  limita- 
tions applies  to  the  action  at  bar,  and  It  Is 
the  contention  of  the  reppeind^t  that  the 
statute  ahould  begin  to  run  from  the  time 
of  the  taking  or  appropriation  of  the  ppney 
by  the  county,  while  It  is  contended  by  the, 
appellant  that  the  -  statute  does  not  com^ 
(nence  to  run  until  the  reversal,  of  the  Judg-, 
ment  by  the  Supreme  Court  This  is  the 
sole  question  in  the  case,,  Our  statute  pro- 
vides t^at  actions  m^nst  be-  commenced  with- 
in certialn  times  specified  from  the  time  the 
cause  of  action  arises,  and  it  Is  earnestly 
urged  by  the  respondent  that  the  cause  of 
action  arose  when  the  money  was  wrongfully 
taken  or  appropriated.  In  one  sense  that  la 
txue,  but  rules  of  law  are  not  Intended  to 
work  a  deprivation  of  rights,  and  should  not 
be  so  construed  when  It  x:an  be  avoided ;  and. 
whUe  perhaps  in  one  sense  the  cause  of  action 
might  be  said  to  have  arisen  when  the  mon- 
ey was  appropriated  by  the  county,  in  a 
larger,  and  Juster  sense  It  did  not  arise  until 
such  time  as  a  suit  for  recovery  could  be 
^tltuteid  and  maintained.  It  is  inconsist- 
ent to  say  that  you  have  a  cause  of  action 
without  any  right  to  bring  it,  and  it  Is  in- 
controvertible that  the  Judgment  before  it 
was  reversed  could  have  been  successfully 
pleaded  as  a  bar  to  any  action  which  the 
aivellant  conld  have  brought  for  the  recov- 
ery of  the  money.  .It  might  have  occyrred 
that  the  reversal  of  the  Judgment  by  the 
Supreme  Court  was  not  effected  until  more 
than  three  years  had  expired  from  the  ap- 
propriation of  the  money  by  the  county.  In 
such  a  case  the  remedy  of  the  appellant 
would  have  been  entirely  destroyed. 

The  reapondent  relies  upon  the  case  of 
Spinning  v.  Pierce  County,  20  Waab.  126,  54 
Pac.  1006,  and  thinks  that  that  case  cannot 
be  distingulabed  from  the  case  at  bar.  But 
an  examination  of  that  case  convinces  us 
that  It  is  not  at  all  In  point.  That  was  a 
case  where  money  arising  from  aberUTs 
commisaiqn  wrongfully  charged  on  foreclo- 


sure sales "  bad  be«i  paid  into  the  county 
treasury,  and  the  court  decided  that  the 
statute  of  limitations  began  to  run  against 
actions  to  enforce'  repayment  from  the  date 
Such  money  was  paid  into  the  treasury,  and 
not  from  the  date  of  demand  therefor  on 
the  county,  although  an  action  would  not  lie 
until  after  the  demand  for  repayment  It 
will  be  seen  that  there  was  nothing  to  pre- 
vent the  parties  in  that  case  from  com- 
mencing their  action  at  any  time  by  simply 
making  a  demand  for  the  return  of  the  mon- 
ey, and  the  decision  of  the  court  to  the  ef- 
fect that  the  statute  began  to  run  from 
the  date  such  money  was  turned  into  the 
treasury,  and  not  from  the  date  of  the  de- 
mand, was  simply  to  prevent  parties  from 
extending  the  statute  of  limitation  by  neg- 
leptlng  or  refusing -to- make  a  demand  which 
they  bad  a  right  to  make  at  any  time.  This 
identical  question  has  not  often,  so  far  as 
we  have  been  able  to  aacertaln,  been  pre- 
sented to  courts  for  determination,  and  the 
only  case  which  we  have  been  able  to  find 
where  the  exact  question  has  been  deter- 
mined is  Crocker  v.  Clements,  23  Ala.  290. 
There  It  was  distinctly  decided  that  where 
a  person  received  money  under  a  decree 
wlilch  was  afterwards  reversed  on  error,  the 
statute  of  limitations  commenced  to  run  In 
Itis  favor  from  the  reversal. 

The  Judgment  will  be  reversed,  with  In- 
structions to  overrule  the  demurrer  to  the 
complaint 

BUDKIN,  C.  J.,  and  MOUNT,  GOSB,  MOB- 
EIS,  CHADWICK,  PULLBIRTON,  PARKER, 
and  CROW,  JJ.,  concur. 


BURROWS  V.  SDTMOUR. 
(Supreme  Court  of  Wasbin^on.    Oct  22,  1909.) 

1.  Trial  (|  139*)  —  Questions  fob  Joby  — 
Weight  of  Evidence. 

The  weight  of  the  evidence  and  the  exist- 
ence or  nonexiatence  of  facta  are  ordinarily 
queationa  for  the  jury. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent. 
Dig.. IJ.  332,  333;   Dec.  Dig.  (  139.»] 

2.  Appeai,  and  Errob  (J  1001*)— SuFnciENCT 
"  of  Evidence  to  Support  Vkbdict. 

Where  'there  is  sulMtantial  evidence  Justify- 
ing a  verdict,  it  will  not  be  disturbed  on  appeal. 
[Ed.  Note.—For  other  caees,  aee  Appeai  and 
Error,  Cent.  Dig.  U  3922,  3928-3934 ;  Dec.  Dig. 
I  1001.*] 

3.  Appeai,  ahd  Error  (|  1001*)— Suffioienoy 
OF  Evidence  to  Support  Verdict. 

Where  the  record  discloses  an  entire  lack 
of  evidence  Justifying  a  verdict  the  court  will 
set  the  verdict  aside. 

[Eld.  Note.—For  other  casea,  aee  Appeal  and 
Error,  Cent  Dig.  f  3934 ;    Dec.  Dig.  f  1001.*] 

4.  Corporations  (j  121*)— Sajleb  of  Stock— 
Option— Existence— Evidence. 

In  aa  action  to  recover  for  a  failure  to  pur- 
chase an  option  for  the  sale  of  shares  of  cor- 
porate stock,  evidence  held  insufficient  to  show 
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that  plaintiff  bail  autborlty'to  Mil  tlie  stocic 
under  an  option  or  otherwise. 

[Ed.  Note.— For  ottier  cases,  see  Corporations, 
Cent.  Dig.  {  601 ;   Dec.  Dig.  i  121.*] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  H.  h.  Clifford,  Judge. 

Action  by  A.  J.  Burrows  against  W.  W. 
Seymour.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Frank  D.  Nash,  for  appellant  Marshall 
K.  Snell  and  Bertha  M.  Snell,  for  respondent. 

MORRIS,  3.  The  complaint  herein  sets 
forth  two  causes  of  action.  The  first  sought 
a  recovery  in  the  sum  of  $1,000  as  the  rea- 
sonable value  of  services  rendered  appel- 
lant in  bis  purchase  of  the  Grays  Harbor 
Oas  Company.  The  second  was  based  upon 
an  alleged  contract  for  the  payment  of  $1,- 
000  growing  out  of  the  following  letters: 

"Aberdeen,  Wash.,  6,  20,  06.  Mr.  W.  W. 
Seymour,  Tacoma,  Wash.  My  Dear  Sir: 
Confirming  telephone  messages  to  yon  this 
date,  I  beg  to  advise  you  that  I  have  de- 
cided to  allow  you  to  take  up  the  matter  of 
the  purchase  of  the  Grays  Harbor  Gas  Co. 
direct  with  the  principals,  with  the  under- 
standing that  in  the  event  of  a  sale,  I  am 
to  receive  from  you  a  commission  of  $1,000, 
to  be  paid  upon  completion  of  tbe  transac- 
tion. This,  I  think  is  In  conformity  with 
our  conversation  of  last  Saturday.  My  rec- 
ollection of  our  conversation  Is  that  yon 
agreed  to  pay  me  this  commission  in  the 
event  yon  buy  regardless  of  the  price  paid. 
Kindly  advise  me  if  this  is  correct.  Tou 
understand,  of  course,  that  I  reserve  the 
right  to  sell  to  other  parties,  with  whom  I 
have  been  negotiating.  I  am  afraid  that  it 
will  be  useless  for  you  to  try  to  secure  a 
lower  price  as  I  believe  that  I  could  get  as 
low  a  price  as  could  be  had.  It  will  do  no 
barm  to  try,  although  I  expect  to  sell  the 
plant  at  the  price  named  unless  you  succeed 
in  closing  the  deal  before  pay  parties  are 
ready.  Wishing  you  success  t  beg  to  remain. 
Yours  very  truly,  A.  3.  Burrows." 

"June  22,  1906.  Mr.  A.  J.  Burrows,  Aber- 
deen, Wash.  My  Dear  Mr.  Burrows:  I  ac- 
knowledge receipt  of  yodr  letter  of  'June 
20th.  You  are  correct  In  saying  that  yovir 
commission  Is  to  be  $1,000,  upon  the  com- 
pletion of  tbe  transaction.  I  realize  that 
you  reserve  the  right  to  sell  to-  other  par- 
ties, but  in  case  we  get  so  far  along  as  to 
get  near  a  trade  I  would  expect  to  have  you. 
give  me  an  exclusive  option.  Will  not  afk 
It  unless  we  are  pretty  near  a  trade.  I  ex- 
pect to  leave  the  city  Monday  and  you  mlglit 
telegraph  me  or  'phone  me  upon  receipt  of 
this  letter.  Tours  very  truly,  W.  W.  Sey- 
mour." 

The  complaint  alleges  that  respondent 
furnished  the  names  .and  addressee  of  the 
stockholders  and  withdrew  from  any  fur- 
ther connection  with  the'  sale,  and  that  at>- 


pellant,  after  taking 'the  matter  up  witu  tl]« 
individual  stockholders,  purcUased  tbe  ga^ 
plant  in  March,  ld07.  Appellant,  answering, 
admits  he  received  some  information  from 
respondent,  but  says  such  Information  was 
Incorrect  and  misleading,  and  was  not  re- 
lied upon'  by  him  in  making  his  purchase; 
thati  before  he  made  such  purchase,  tbe 
dealings  and  transactions  between  appellant 
and  respondent  had  fully  ceased,  and  his 
negotiations  as  to  tbe  purchase  of  the  plant 
were  carried  on  with  persons  not  mader 
known  to  him  by  respondent  He  further 
says  that  he  'was  Inducted  to  enter  into  nego- 
tiations with  respondent  upon  representa- 
tions that  respondent  had  an  option  on  the 
gas  plant  and  could  sell  the  same  for  $60,- 
000  or  $65,000;  that  such  option  would  soon 
expire,  and  appellant  must  act  quickly  as 
other  parties  were  then  negotiating  for  the 
purchase  of  the  plant;  that  he  would  not 
have  ■entered  Into  any  agreement  with  re- 
spondent except  for  such  representations; 
and  that  the  same  were  not  true.  "Rie  reply 
denied  these  affirmative  allegations,  and  up- 
on the  trial  the  Jury  returned  a  verdict  for 
respondent  for  $1,000.  Certain  special  inter- 
rogatories were  answered  by  the  Jury,  to 
the  effect  that  respondent  represented  that 
be  had  an  option  to  control  the  majority  of 
the  stock;  that  he  did  have  such  option; 
that  It  had  not  expired  at  the  time  of  ap- 
pellant's purchase;  that  appellant  purchased 
the  stock  of  the  gas  company  udder  tbe 
agreement  he  made  witb  respondent;  and 
that  appellant  did  not  abandon  nor  termi- 
nate his  efforts  'to  purchase  the  stock  under 
his  negotiations  with  respondent.  The  court 
below  withdrew  fte  first  cause  of  action 
from  the  consideration  of  the  Jury  during 
its  instructions,  and  the  verdict  Is  based  up- 
on the  second  cause  of  action. 

^he  error  assigned  here  Is  Insnffllclfency  oli 
the  Evidence  to  Justify  the  verdict;  appel-; 
lant  contending  that  there  Is  no  evidence  to 
Justify  either  the  general  or  special  verdicts. 
The  weight  of  the  evidence  and  the  exist- 
ence or  none3t1sten6e  <st  facts  are  ordinarily 
questions  for  the  Jury,  It  bfelng  the  sole  Judge 
of  the  facts;  so  that,  '<vhere  there  Is  8ul>- 
stantlal  evidence  to  Justify  the  rerdlct  its 
weight  Is  for  the  Jury, ..and  Its  veMlct  wlUt 
not  be'  disturbed.  But,  when  tbe  record  dis- 
closes an  entire  lack  of  evidence  to  Justify 
the  verdtct  It  is  equally  the  duty  of  ttie 
co"urt  to  set  tbe  verdict  aside.  Although  re- 
spondent In  his  reply  denies  the  con'sldera- 
tlon  of  the  agreement  to  pay  him  $1,000  was 
hl6  representation  that  he  had  an  option  up- 
on' the  stock  of  the  tf^iiys  Harbor  Gas  Com- 
pany, it  is  ripparent  that  respondent  was  not 
promising  to  pay  appellant  $1,000  for  the 
privilege  of  'purchasing  this  stock.  There 
must  have  been  Something  of  value  he  ex- 
pected to  obtain  for  his  payment  of  $1,000, 
and  that  sbmethlng  must  have  been  respond- 
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ent^  repreaAi^ttlmia  ^al  h«  mm  'atft&ortSMd 
to  find  a  pnrchaser  for  tbia  gai  plant,  and, 
when  ao  found,  bad  aaUMrity  ffom  tbe  Btbck- 
holden  or  a  eontnriUntr  majority  -;iier«of  to 
effect  a  aale.  Thla  la  fotmd  to  be  tbe  fact 
by  the  first  qpeeial  yerdjct  9t  tbe  Jvryln 
which  it  is  found  that  respondent  represent- 
ed that  he  had  an  option  to  control  tbe  ma- 
jority of  tbe  stoclc  at  the  time  of  the  agree- 
ment Itoes  the  evidence  then  dlaclow  ;uiy 
such  option,  or  any  authority  oh  respohd- 
ent'8  part  to  bind  the  gas  company  In  a  sale? 
A  careful  reading  of  all  tbe  evidence  con- 
Tlnces  UB  that  he  had  ao  socb  option,  nor 
any  authority  Whatever  to  negotiate  for  a 
■ale,  and  this  conclusion  Ip  not  reached  by  us 
by  usurping  the  province  of  tUe  Jury,  and 
determining  the  weight  .of  tbe  evidence; 
rather  it  Is  reached  by  falling  to  find  any 
evidence  at  all,  however  slight,  to  Justify 
such  a  holding,  the  evidence  being  an  to  the 
contrary.  On  May  19,  1906, '  respondent 
writes  appellant:  "My  optlob  expires  on 
next  Friday  the  2Stb  Inst."  On  May  22d  be 
writes:  "I  now  have  until  the  25th  of  June 
to  handle'  the  proposition" — confirming  ap- 
pellant's contention  that  be  represented  he 
had  sucb  option.  Tet  not  In  bis  testimony 
Dor  in  any  evidence  produced  by  him  is 
there  any  proof  of  the  existence  of  such  an 
option.  Hh  own  testimony  Is  as  follows: 
"There  Is  more  or  less  difficulty  to  explain 
that  proposition,  tbe  option.  I  cannot  posi- 
tively swear  as  to  the  option.  I  am  coiil^ 
dent  that  we  had  an  option,  but'  the  relatlon- 
flblp  between  the  parties  in  the  corporation — 
Mr.  Nash:  ■  Just  one  word.  Who  do  you 
mean  when  yot  say  Ve'?  A.  I  am  speaking 
«f  myself  In  connection  with  my  father.  In 
taking  this  up  with  my  father— be  Is  a  man 
82  years  old,  and  naturally  bis  memory  is 
not  at  dear  as  It  once  was—be  stated  that 
be  was  confldent  that  he  bad  on  option  cov- 
ering Mr.  Hill's  and  Mr.  Wadswortb's  stock 
la  tbe  company,  but  that  It  bad  been  dlstnrb- 
•d.  Mr.  NaMi:  I  object  to  tbe  conversation 
between  blmeelf  and  father.  Tbe  Court: 
Objection  snstaftned."  This  Is  no  evidence 
to  Justify  a  llbdiair  flrirt  be  had  att  option, 
nnd  tils  father's'  letter,  ttcm  whUb  we  will 
ikereafter  quote,  shows  -  his  confidents  was 
aafoanded.  -Lateron  he  agraln  testifies:  "In 
eonnectlogii  with  theoptltm  on  the  plant, 
•white  I  lutTe  Bot'beea  abl»  to  pr«du«e  Omt 
option  owing  to  tbe  fact  that  It  was  giv«n  in 
my  father's  bands,  and  ail  of  hie  corresptrnd- 
ance  and  tlrfngs  of  that  kind  were  misplamd 
«r  de8tro9«d  followlag.  bis  breaking  op  la 
bealtb,  80  tbat  I  taatent  tbat  option,  I  am 
positive  of  the  ezlatence  of  that  option,  htfW- 
ever."  He  later  tcstlfles  thatt  "Mr.  Hill 
was  the  principal  stockholder.  Mr.  Wads- 
worth  was -another  one  of  tbe  principals. 
My  father  w««  a  stockboMer,  and  there  was 
a.  man  named  Both  or  IU>Iph.  I  would  not 
aay  what  the  name  la.    I  suppose  16  or  20 


local  -beldefa  of  from  one  to  fbar  shares.* 
Later  be  says,  when  asked  if  he  had  an  op- 
tion oh  Mr.  Hill's  stock  or  bis  father's:  **I 
cannot  say.  If  so,  it  was  held  through  Mr. 
Wadsworth."  ▲  Mr.  Bogerson,  acting  (or 
appellant,  called  on  Mr.  Wadswortb  la  Aa- 
ga»t,  1906,  to.  ascertain  If  the  Stock  could 
be  purchased.  Mr.  Wadaworth'^s  answer  wa^ 
tbat  be  would  consider  a  proposition:  to  sell 
at  about  (76,000,  but  tbat  he  personally  did 
not  control  the  company;  he  and  Mr.  Hill 
owning  practically  all  the  stock.  From  this 
it  would  appear  that  respondent  was  in  er- 
ror in  stating  tbat  an  option  existed  through 
Mr.  Wadswortb.  Mr.  HIU  testified  tbat  be 
never  had  any  negotiations  with  respondent 
touching  the  sale  of  this  stock;  tbat  be  did 
not  know  respondent.  As  6>nflrmlng  appel- 
lant's contention  tbat  respondent  never  bad 
any  option,  or  other  authority  to  dispose  of 
tbe  gaa  plant,  we  find  a  letter  from  D.  B. 
Burrows,  the  father  of  respondent,  and  the 
one  In  whom  respondent  seemed  to  think 
this  authority  to  sell  existed.  This  letter  ta 
dated  November  19,  1906,  five  months  after 
respondent's  assertion  of  his  authority  and 
power  to  dispose  of  this  stock,  and  la  ad- 
dressed to  Mr.  HllL  We  quote  from  It:  *! 
would  have  been  glad  to  know  the  lowest 
price  at  which  you  and  Mr.  Wadswortb  wU^ 
sell  your  stock.  I  think  it  very  probable 
that  we  can  find  a  purchaser  If  the  price  IS 
right"  It  is  evident  from  tbIa  letter  that 
O.  n.  Burrows  did  not  understand  as  late  aa 
November  that  be  bad  any  authority,  to  nego^ 
tlate  a  sale  of  this  stock.  The  sale  was  con- 
summated the  following  March  by  a  Mr. 
Patterson,  acting  under  a  power  of  attor- 
ney from  Hill: 

Much,  therefore,  .as  we  regret  to  disturb 
the  verdict,  we  are  oonatralned  to  bold  that 
there  was  no  evidence  to  Justify  any  finding 
that  respondent  bad  authority  to  sell  fhip 
stock  either  under  an  option  or  otherwlaec 
and  that  this  authority  continued  up  to,  and 
was  the  controlling  (actor  in  tbe  final  imi'' 
cbase  of  the  .stock  by  appellant,  .Wo  have 
endeavored  to  show  there  was  no- considera- 
tion Me  the' agreement  upon  whicb  the  sec- 
ond cause  of  action,  was  predicated,  and  any 
Judgment  founded  thereon  Is  erroneous. 

The  court  below. erred  In  refusing  a  new 
trial,  and  tbe  Judgment  is  reversed. 

RUDKIN,  a  J.,  and  FCFLLBRTON,  GOSK 
and  CHADWICK,  JJ.,  concur.  . 


.  <S9  Mont  G06) 

STATE  T.  KBEItAND  et  al. 

(Supreme  Court  of  Montana.     Oct  22,  ISOft.) 

1.  LA^cawY  (I  5*)  —  Or  Ariuau  —  Liva  oa 
Dkad  Ajiiualq.  . 

Under  Rev.   Code«,   f  8646,  declaring   (he 
stealinir  o(  certain  animals  naimd  thereia,  to  be 
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mad  UiroenT,   tbe  anltnala  stolm  anut  hmva 
been  alive  wbeo  they  were  stolen. 

[Ed.    Note.— ENir    other    casea,    see    Larceny, 
Cent  Dl«.  i  16;    Dec.  Dig.  |  6.»] 

2.  IiAKcKirr  (I  6e*)— Wmght  amd  Sotticien- 

OT     or     EVIDEHOB  —  ClBCUIIBTARTIiX     EVI- 

PKHCB— CoBPua  Diuon. 

The  corpaa  delicti  la  a  prosecution  for 
grand  larceny  as  welt  as  in  any  other  criminal 

Eroaecution,   vith   the   statutory   exception   of 
omicide,  may  lie  proved  by  circamstantial  •*{■ 
denoe. 

[Ed.  Note.— For  other  caiee.  see  Larceny,  Cent. 
Dig.  i  148;  Dec.  Dig.  i  56.^ 

8.  Labcknt  (S  66*)— Wkioht  aito  Sxtfticixk- 
ot  of  evidence—cobpus  delicti. 

Evidence  of  the  corpus  delicti  in  a  pros- 

•ention  for  laioeny  held  so£Scient  to  aostaia  a 

verdict  of  goilty. 
lEi.  Note.— For  other  cases,  see  Larceny,  Cent. 

Dig.  (  149;   Dec  Dig.  i  56.*] 

4.  Obiuirai.    Law    (|    564*)  —  Evidxhcb  — 
Wbioht  awd  SnjTiciENCT— Venue. 

Evidence  of  venue  in  a  prosecution  tor 
larceny  ikeid  insufiScient  to  prove  Iwyond  a  reft- 
•onable  doubt  that  the  crime  was  committed  in 
the  county  alleged  in  the  information. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  1277;   Dec.  Dig.  f  CW.*] 

6.  Cbiuinai.  Law  (|  035*)  —  Nkw  Tbial  — 

Obouitds. 

Where  the  proof  of  venue  In  a  prosecution 
for  larceny  is  not  sufficient  to  support  a  convio- 
tion,  a  new  trial  should  be  granted. 

[Eld.  Mote.— For  other  cases,  see  Criminal  Law, 
Gent  Dig.  H  2297,  2298;   Dec.  Dig.  i  935.rj 

6.  OBDnNAL  Law  (|  616*)  —  Com^aaioKa — 
What  Constitutes. 

Id  a  prosecution  for  larceny,  the  person  who 
«ri«sted  defendant  testified  that  defendant,  aft)- 
«r  bis  arrest,  told  the  witaesa  tbat  Us  reaaon 
for  committing  the  crime  was  because  of  dif- 
Bcul^  he  had  had  with  the  witness,  and  that 
he  offered  witness  $100  to  let  him  go,  and  that 
he  fartkemgie  offered  tlie  witaeas  his  place  for 
leas  tlian  it  was  worth  if  he  would  let  him  go. 
HM,  that  such  statements  were  mere  adniis- 
■iona  forming  a  part  of  the  conduct  of  accus- 
ed, and  are  not  eonfeasiont,  and  therefore  it 
was  not  necessary  as  a  preliminary  to  the  admis- 
sion of  the  evidence  to  show  that  the  statementa 
were  not  induced  by  fear,  threats,  or  the  hope 
of  leniency. 

'  (Bd.  Note.— For  other  cases,  see  (jrimlnal  Law, 
Cent  Dig.  H  U39,  U40:  Dee.  Dig.  i  61&*] 

T.  OBnanAL  LAw  (|  472*)  —  OnniOR  Bw- 
.  initcB->€iTsjEOTs  or  Exfebt  TBonifoiiT. 

In  a  prosecution  for  larceny  of  animals, 
where  the  proof  showed  the  discovery  of  the 
bodies  of  the  animals  and  the  subsequent  taking 
possession  of  tbem  by  defendants,  the  question 
wbetlter  the  animala  liad  been  killed  and  prop- 
erly bled  was  one  calling  for  expert  testimony, 
and,  where  witnesses  have  first  shown  that 
they  were  qualified,  their  testimony  as  to  wheth- 
«r  the  animals  were  killed  and  properly  bled 
ia  admissible  under  Rev.  Codes,  I  7887,  enum- 
erating facts  which  may  be  proved  at  a  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  f  1059;   Dec  Dig.  {  472.*J 

&  CBnnNAi,  Law  (i  829*)  —  InsTBironoNB — 

Requests.,    ' 

Where  an  Instruction  given  covers  all  the 
•evetal  xeqnuts  for  Jaatractiona  nUide,  there  is 
no  error  in  refusing  the  requesta. 

[Ed.  Note.— For  other  cases,  aee  Criminal  Law, 
Cent  Dig.  I  2011 ;   Dec  Dig.  f  828.*] 

Smith,  J.,  diaMnting  in  paiC 


Appeal  fEom  District  Cemt^  Giuter  Coon- 
ty;   C.  H.  Loud,  Judg*. 

Henry  J.  Keelaad  and  mtotber  were  con- 
victed of  grand  larceny,  and  appeal.  Re- 
versed and  remanded. 

C.  O.  Htirley  and  Geo.  W.  ffarr,  for  appel- 
lants. Albert  J.  Galen,  Atty.  Gen.,  and  W. 
L.  Murphy,  Asst  Atty.  Gen.,  for  the  State. 

BRANTLT,  C.  X  The  defendants  were 
convicted  of  the  crime  of  grand  larceny  al- 
leged to  have  been  committed  by  tbem  in 
Dawson  couul?,  by.  feloniously  stealing,  tak- 
ing, leading,  ftnd  driving  away  ttiree  heif- 
ers, of  the  value  of  ^,  the  property  of 
Charles  F.  Bean.  The  animals  are  described 
as  branded  "7Lt'  ,on  the  left  ribs  and  liaving 
a  "swallow  fork"  in  both  eon.  These  ap- 
peals are  from  tlie  Judgment  and  fm  ordep 
denying  their  motion  for  a  hew  trial. 

E^rst,  it  is  contended  that  the  evidence  1* 
insufficient;  tOi  Justify  the  verdict.  In  tbat  there 
Is  no  proof  of  the  corpus  delicti — in  other 
words,  it  is  not  shown  that  the  heifers  were 
the  property  of  Charles  F.,  Bean  and  tbat 
the  defendants  stole  theqi  while  alive;  and, 
second,  that  the  larcaoy,  lf,,committed.  was 
committed  in  Dawson  county.  The  evidence 
introduced  by  the  state  shows  the  following: 
Charles  F.  Bean  resides  in  Dawson  coimty, 
on  East  Redwater  creek,  ab^ut  60  miles  north 
of  Qlendlve,  and  is  the  osrner  of  cattle  which 
roam  on  the  neighboring  range.-  On  October 
1, 1908,  one  Ernest  Bottias  iwas  ont  upon  the 
range  in  that  vicinity,  punting  cattla  He 
was  accompanied  by  Sylvanoq  Bean,  a  sen 
of  Charles  F.  Bean.  After  riding  for  som^ 
time  Bean  left  Bottin%  intending  to  retuiB 
home,  for  a  fresh  horses  So^n  aXter  they 
parted,  Bottlns  discovered  some  fresh  dress- 
ed beef  concealed  in  the  brush  In  a  couLea. 
There  were, three  whole  carcasses,  with  the 
hides  and  heads,  ^lie  carcasses  had  eadh 
been  ont  across  into  two  plepea,  so  as  to  leave 
the  fore  and  hind  quarters  together.  Ttiay 
were  lylna  upon  tite  hides,  which  had  also 
been  cut  aerees  from  side  to  side.  Judging 
by  the  absence  «f  effel'  «id  the  appearance 
of  the  sucronndings,  the  animals  bad  been 
kiUed  and  dressed  at  some  other  places  and 
the  beef  afterwards  concealed  In  the  coidee. 
As  shown  by  the  adders  left  on, the  hide% 
tliey  were  all  heUers.  Upon  noticing  the 
earmarks,  Botthis  went  in  search 'Of  Bean. 
Having  found  and  Informed  iUm  of  what  he 
had  discovered,  Bottins  went  to  bring  a  stock 
Inspector  and  d^uty  sheriff  named  Bartley 
who  resided  aearby.  Bean  went  home,  got 
bis  rifle,  rode  to  where  the  beef  was  lying; 
and,  after  examining  the  brand  and  ear- 
marks and  finding  them  to  be  those  used  by 
his  father,  concealed  himself  in  the  brush 
and  watched  to  ascertain  who,  if  any  one, 
came  to  take  the  beef  away.  While  be  was 
there,  three  huntos,  all  oC  whom  he  knew. 
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passed  up  tlie  coulee,  but  apparstUy  did  not 
see  the  beef  or  know  anything  about  It  un- 
til, upon  their  presently  returning,  be  called 
their  attention  to  It  They  then  passed  on, 
leaving  him  on  watch.  About  an  hour  and 
a  half  later  the  two  defendants  drove  up 
along  the  coulee  In  a  lumber  wagon.  Upon 
arriving  at  a  point  opposite  where  the  beef 
was  concealed,  they  stopped,  and,  after  some 
conversation  as  to  whether  it  was  flyblown 
or  not,  began  to  load  it  into  the  wagon. 
Thereupon  Bean  came  out  of  his  place  of 
concealment  and  arrested  them.  The  part 
of  his  testimony  detailing  what  waa  said  by 
defendants  after  the  arrest  Is  the  follow- 
ing: "Q.  After  the  time  the  team  was  on- 
bitched,  or  during  this  time  that  the  team 
was  being  unhitched,  did  Keeland  make  any 
statement  to  you?  A.  Mri  Keeland  jnade  a 
statement  to  me  relative  to  the  killing  of  this 
beef  at  the  time  the  two  defendants  were 
there.  Q.  You  may  give  that  conversation 
now.  A.  He  said  he  would  not  have  done  it 
If  I  had  not  knocked  him  dewn  here  in  town. 
Q.  What  further  statemfints,  It  Ally,  did  he 
make  along  this  same  line?-  A.  He  offered 
me  1100  to  let  him  go.  *  *  *  He  ofCered 
me  $100  to  try  and  hnsh  it  ap  and  let  htan 
go.  Q.  Now,  Mr.  Bean,  state  as  'near  as  yon 
oan,  if  you  r«nember  Mr.  Keeland's  exact 
words.  A.  He  says:  'I  will  give  you  $100 
If  yon  will  drop  this  or  let- him  (Keeland) 
out  of  it.'  I  don't  ivmt-  tecaemher  his  ecact 
words;  but  It  was  tothat  effect  as  near  as 
I  can  remember.  Q.  Did' he  make  yon  any 
other  proposition  at  that  time?  A.  Tes,  sir. 
Q.  State  as  near  as  you  can  in  his  words.  A. 
He  said  he  would  let  me  have  his  place  for 
$200,  which  was  less  than  It  was  worth,  and 
he  would  quit  the  country  here  and  would 
not  bother  me  any  more;  that  he  would 
leave  the  country  if  I  would  let  him  go.  A. 
Did  be  make  any  statement  to  you  relative 
to  the  Wiling  of  other  cattle  of  your  father's? 
A.  Tee,  sir.  He  said  that  that  was  the  first 
of  ours  that  he  had  killed.  •  •  *  Q.  Now 
tell  the  Jury,  as  near  as  you  can,  Mr.  Ran- 
derhoCTs  words.  A.  Mr.  RanderhoCF  made  a 
statement  to  me.  •  •  •  Q.  Now  will  you 
state  as  near  as  you  can  his  words?  A.  Mr. 
Keelnnd  waa  asking  me  to  settle  it,  and  Mr. 
Randerhoff  said:  'You  had  better  settle  it 
with  bira.'  He  says:  "Think  of  his  ftttnily. 
If  you  push  this,  It  would  leave  them  In  bad 
shape,'  something  to  that  effect.  He  said  to 
let  Keeland  go  and  take  him  on.  He  did  not 
make  any  statement  to  me  that  he  was  to 
blame."  Ihe  witness  subsequently  stated 
that  he  and  Keeland  had  had  a  difficulty  in 
Glendire  a  few  days  before,  and  that  he  had 
knocked  Keeland  down. 

The  ranch  house  of  the  Beans  Is  about 
JTour  miles  from  the  point  where  the  beef  was 
concealed;  that  of  Keeland,  where  Rander- 
hoff was  staying  and  at  work  for  Keeland,  is 
about  one  mile  In  the  opposite  direction,  near 
the  coulee  below.    A  public  road  crosses  the 


coulee  about  CO'  yards  above,  :ftnd  nnother 
further  -down  near  the  Keeland  house.  At 
the  time  of  the  arrest  a  single  wagon  track 
was  observed  by  both  Bottlns  and  Sf Ivanus 
Bean.  From  the  tracks  of  the  horses  attach- 
ed to  It,  it  ai^>eared  to  have  been  made  by 
some  on  driving  ont  from  the  upper  road  and 
following  the  coulee  down  by  the  place  where 
the  beef  was  found,  in  the  direction  of  the 
Keeland  house.  It  was  not  followed  by  ei- 
ther witness  for  more  than  100  yards  below. 
Bean  took  the  defendants  from  the  place  of 
the  arrest  to  a  ranch  house  nearby,  owned  by 
one  Day,  leaving  their  team  behind.  Having 
obtained  saddle  horsee,  Ote  three  returned  ac- 
companied by  Leo  Brown,  whom  they  found 
at  the  Day  house.  They  loaded  the  beef,  the 
bides,  and  Che  heads  into  the  wagon,  and 
then  went  to  the  Bean  housA,  They  all  re^ 
malned  there  that  night  On  the  next  morn- 
ing the  deiendai(t»  were  taken  to  Olendlvs 
by  Hartley,  the  depnty  sheriff,  who  had  come 
tor  that  purpose  at  the  request  of  Bottlna, 
and  were  held  for  trial.  The  portion  ot  the 
bides  showing  the  brand,  together  with  .the 
earmarks,  w«re  preserved  by  the  sheriff,  and 
were  tntroduoed  it  the' trial.  The  beef  waa 
also  taken'  to  Glendive  and  exhlbtted  to  the 
sheriff  and  Sylvamn  Bean,  v«lio  was  at  Qtear 
dire  at  the  time  of  the  arrest.  On  the  way 
from  the  Day  honse  to  the  place  of  arrest, 
Brown  and  Keeland  rode  together  some  dis- 
tance behind  Bean  and  Randerhoff.  ■  Being 
questioned  as  to  a  statement  then  made  by 
Keeland,  Brown  testified:  "Mr.  Keeland  said 
be  was  In  a  little  Jackpot  and  would  like  to 
have  me  talk  to  Mr.  Bean  and  get  him  to  set' 
tie  It  That  Is  all  he  said."  This  wa*  In  re- 
ply to  an  inquiry  of  him  by  the  witness  as 
to  what  the  trouble  was.  At  another  place  ta 
his  testimony  he  stated:  "When  we  got  doWn 
to  the  Bean  ranch,  Keeland,  Randerhoff,  and 
I  waited  outside  a  few  minutes,  and  Mrl 
Bean  went  down  to  the  house.  Keeland  call- 
ed me  off  to  one  side.  I  don't  think  Rander- 
hoff was  close  enough  to  hear.  •  •  *  The 
earmarks  are  on  the  heads  and  the  brands 
are  on  the  hides,  and  he  said  he  would  give 
me  50  plunks  if  I  would  let  him  cut  the 
brands  and  the  earmarks  off  of  the  heads 
and  hides.  By  50  plunks  1  understood  him 
to  mean  $50.  I  told  blm  I  would  not  do  it: 
that  it  would  be  showing  neither  of  them  a 
fair  deal."  Bartley  testified  to  a  statement 
made  to  him  by  Keeland  while  they  were  on 
the  way  to  Glendlve,  as  follows:  "We  had 
dinner  at  demon's  place,  and  Keeland  and 
I  had  some  conversation  there.  1  think  Ran. 
derhoff  beard  our  conversation.  The  remark 
he  made  to  me  was  that  he  and  Doc  had  been 
good  friends,  and  he  did  not  see  why  Doe 
did  not  give  him  the  tip  "before  he  went  aft- 
er me,'  and  I'  said  I  didn't  know  why  he  did 
not  give  him  the  tip.  He  said  be  and  Doc 
had  always  been  good  friends.  Palmer  Uvea 
close  to  him.  1  left  the  impression  on  his 
mind  that  Palmer  came  after  me.    At  the 
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same  time'  lie  aaid  something  to  me  abotit 
his  bond.  •  •  •  He  says:  'When  I  get  to 
town,  I  win  give  bond  there,  and,  If  I  do, 
they  will  have  to  catch  me  again.' "  From  the 
testimony  of  Charles  F.  Bean  and  other  wit- 
nesses It  appeared  that  the  "7L"  brand  was 
Bean's  recorded  brand;  that  he  nsed  the 
"swallow  fork"  mark  besides ;  that  Bean  had 
cattle  running  on  the  E^ast  Kedwater  range 
in  Dawson  comity,  near  his  ranch ;  and  that 
they  were  accustomed  to  range  there.  This 
witness  and  Larson,  the  sheriff,  who  examin- 
ed the  beef  after  It  was  brought  to  Olendlve, 
both  stated  that  they  had  been  in  the  stock 
business  for  many  years,  and  had  frequently 
observed  the  flesh  of  animals  that  had  been 
killed  and  bled,  and  also  that  of  animals  that 
had  not  been  bled.  They  then  stated  that 
the  animals  from  which  the  beef  in  question 
had  been  obtained  had  been  killed  and  prop- 
erly bled.  No  witness  was  able  from  any 
mark  or  indication  on  any  part  of  the  ani- 
mals to  express  an  opinion  as  to  how  they 
had  been  killed.  Neither  did  Charles  F.  Bean 
or  any  other  witness  state  that  Bean  had  re- 
cently lost  any  heifers  or  that  the  general  ap- 
pearance of  the  heads  or  hides  showed  sim- 
ilarity to  the  cattle  owned  by  Bean.  The  ar- 
rest was  made  in  Dawson  county. 

The  testimony  of  the  two  defendants  was 
to  the  effect  that  they  knew  nothing  of  the 
concealment  of  the  beef  In  the  coulee  until 
they  were  arrested;  that  at  that  time  they 
were  on  their  way  up  the  coulee  to  get  a  load 
of  wood,  and  did  not  know  that  the  beef 
was  there  until  they  were  stopped  by  Sylvan- 
ns  Bean,  and  their  attention  was  called  to  it 
by  him.  They  also  introduced  the  testimony 
of  several  witnesses  which  tended  to  show 
that  they  had  for  several  days  prior  to  the 
time  of  their  arrest  been  busily  engaged  at 
work  on  the  ranch,  and  bad  had  no  oppor- 
tunity to  go  out  upon  the  range.  They  both 
denied  making  any  statement  whatever  to 
Bean,  Brown,  or  Bartley. 

The  statute  (Rev.  Codes,  f  8645)  declaring 
the  stealing  of  any  of  the  animals  named 
therein,  including  heifers,  to  be  grand  lar- 
ceny, refers  to  live  animals  of  whatever  val- 
ue. Under  the  charge  in  the  information, 
therefore,  the  defendants  could  not  be  con- 
victed of  a  larceny  of  the  beef,  no  matter 
what  its  value  may  have  been.  The  jury 
were  therefore  properly  Instructed  that  they 
should  return  a  verdict  of  acquittal,  unless 
the  evidence  satisfied  them  beyond  a  reason- 
able doubt  that  the  defendants  killed,  or  took 
part  in  killing,  the  heifers  in  question,  or  one 
or  more  of  them,  with  the  intent  to  deprive 
the  true  owner  of  his  property.  They  were 
also  properly  instructed  that  it  must  appear 
beyond  a  reasonable  doubt  that  the  heifers 
were  the  property  of  Cliarles.F.  Bean,  and 
were  kUIed  in  Dawson  county. 

Counsel  for  defendants  make  the  conten- 
tion that,  as  the  evidence  Is  entirely  circum- 
stantial, It  furnishes  no  legal  support  for  the 
finding  of  the  Jury,  because  the  corpus  delic-' 


tl — ^that  Is,  the  larceny  of  animals  belonging 
to  Charles  F.  Bean — may  not  be  allowed  to 
rest  upon  this  character  of  evidence  alone; 
In  other  words,  that  this  element  of  the  case 
must  have  been  proved  in  part  at  least  by 
direct  evidence.  It  is  true  that  the  evidence 
Is  entirely  circumstantial;  yet  this  fur- 
nishes no  reason  why  the  conviction  should 
not  be  sustained.  While  the  defendant  is 
not  required  in  any  case  to  answer  the  charge 
against  him  in  the  absence  of  evidence  upon 
the  part  of  the  prosecution  sufficient  to  es- 
tablish the  corpus  delicti,  yet  it  is  not  es- 
sential in  all  cases  that  it  must  be  estab- 
lished in  whole  or  in  part  by  direct  evld^ice. 
This  statement  of  the  rule  applicable  is  sub- 
stantially that  of  Mr.  Justice  Hawley  in 
State  V.  Cardelll,  19  Nev.  319,  10  Pac.  433,  in 
which  the  facts  bear  striking  similarity  to 
the  facts  in  this  case.  In  State  t.  Keeler,  28 
Iowa,  661,  It  is  said:  "The  rule  should  be 
adhered  to  with  the  utmost  and  strictest  ten- 
acity that  the  facts  forming  the  basis  of  the 
offense,  or  corpus  delicti,  must  be  proved,  A- 
ther  by  direct  testimony  or  by  presumptive 
evidence  of  the  most  cogent  or  irreslstibla 
kind.  In  one  of  these  methods  the  essential 
fact  or  facts  most  be  established  beyond  a 
reasonable  doubt  But  if  thus  established, 
or  If  the  Jury  can  be  and  are  satisfied  of  such 
facts  beyond  this  reasonable  doubt,  It  mat- 
ters not  whether,  they  are  conducted  to  this 
result  by  direct  or  presumptive  evidence.  In 
other  words,  while  the  proof  should  be  clear 
and  distinct,  it  is  not  necessary  that  it 
should  be  direct  and  positive;  for,  while 
that  which  is  direct  might  be  more  satis- 
factory— less  liable  to  deceive  and  mislead — 
this  goes  to  Its  weight  or  effect,  and  by  no 
means  establishes  that  in  no  other  way  can 
the  essential  facta  be  shown  with  the  req- 
uisite distinctness  and  clearness,"  In  sec- 
tion lOoT  of  volume  1  of  bis  New  Criminal 
Procedure^  Mr.  Bishop  states  the  rale  thus: 
"Clrcumstaotlal  evidence  is  admissible  to 
the  corpus  delletl  the  same  as  to  the  other 
parte  of  the  case;  and  the  Jury  may  find  a 
verdict  of  guilty  sol^y  upon  it,  equally  in 
murder  and  In  all  other  crimes."  So  the 
rule  is  stated  by  Mr.  Greenleaf  and  Mr.  Wig- 
more.  3  Greenleaf  on  Evidence,  S  30;  3 
Wigmore  on  Evidence,  2081.  Under  the  stat- 
ute In.  thifi  state,  however.  In  cases  of  un- 
lawful homicide  the  proof  of  the  corpus  de- 
licti, so  far  as  it  concerns  the  death  of  the 
person  alleged  to  have  been  killed,  must  be 
made  by  direct  evidence.  With  tUs  single 
exception  as  to  its  application,  the  rule  as 
stated  by  these  authorities  is  the  correct  one, 
we  believe^  and  applies  to  all  crimes  alike. 
Of  course,  the  crime  and  the  coimection  o£ 
the  defendant  .with  it  must  always  be  es- 
tablished as  independent  facts,  but,  with  the 
exception  referred  to,  both  may  rest  entirely, 
upon  circumstantial  evidence.  The  evidence 
stated  in  substance  above  shows  that  the 
animals  in  question  bore  the  brand  and  ear- 
marks used  by  Bean  to  identify  his  cattle; 
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that  tbe  cuvoumm  wen  thqM  of  imlmalB  re- 
cently killed  and  dreeaed  t»r  tieef ;  that  tbe 
beef  had  be^  coneealed  In  tbe  ooalee^  to  be 
taken  away  later ;  that  Its  whereabouts  waa 
known  to  the  d^endants,  aa  Indicated  by 
their  attempt  to  take  it  away;  that  ooe  of 
them,  while  In  the  presence  of  ^e  other,  who 
did  not  deny  it,  admitted  having  killed  the 
animals  and  that  -they  belonged  to  Bean; 
and  that  this  one  of  the  defendants  then  and 
subsequently  made  different  efforts,  some  in 
the  presence  of  his  codefendant  and  others 
apparently  without  his  knowledge,  tq  ad- 
just the  matter  and  avoid  a  charge  of  lar- 
ceny, by  offering  corrupt  Inducements  to 
those  who  had  made  the  arrest  and  had  blm 
In  charge.  These  circumstances,  while  not 
pointing  with  absolute  certainty  to  tbe  con- 
clusion that  the  defendants  were  guUty  <^ 
the  larceny  of  the  animals,  nevertheless  fur- 
nish a  sufiBclent  foundation  for  an  inference 
of  their  guilt,  which  it  was  the  province  of 
the  Jury  to  draw. 

Second.  So  much,  however,  cannot  be  said 
of  the  evidence  tending  to  show  that  the  crime 
was  committed  In  .Dawson  county.  The  beef 
was  found  in  Dawson  county;  the  defendants 
were  arrested  there  with  it  In  their  possea- 
Blon;  but  tbe  surrounding  circumstances 
ld>ont  which  there  is  no  dispute  tend  strong- 
ly to  show  that  it  had  been  brought  from 
elsewhere  to  the  place  of  concealment.  This 
Is  all  of  the  evidence  tending  to  show  tbe 
locus  of  the  crime.  It  is  a  matter  of  com- 
mon knowledge  that  cattle  range  widely, 
paying  no  attention  to  county  or  state  lines. 
While  the  cattle  of  Mr.  Bean  may  customa- 
rily have  ranged  near  his  ranch  house,  along 
East  Redwater  creek,  this  does  not  tend  to 
show  that  they  did  not  often  stray  away  to 
great  distances  and  cross  the  county  lines  of 
adjacent  counties  or  the  state  line  Into  Da- 
kota on  the  east.  The  venue  must  bb  proved 
beyond  a  reasonable  doubt.  Just  as  any  oth- 
er fact  In  our  opinion  the  proof  is  not  suf- 
fldent  In  this  regard  to  support  a  conviction. 
For  this  reason  the  defendants  are  entitled, 
to  a  new  trial. 

Third.  When  9ylvanus  Bean  was  questioned 
as  to  the  statements  made  to  him  by  the  de- 
fendants at  the  time  of  the  arrest,  objection 
WHS  Interposed  that  no  proper  foundation  had 
"been  laid  tof  their  tetrodnctlon.  A  like  ob- 
jection was  also  made  to  the  admission  of 
tbe  statements  of  Keeland  to  Brown  and 
•Barfley.  The  objections  were  overruled. 
<3ounsel  now  contend  that  the  rulings  were 
'erroneous,  in  that  thU  statements  w«re  in  the 
nature  of  confessions,  and  that  it  should 
"first  have  been  made  to  appear  that  they 
•were  not  Indticed  by  fear,  or  threats,  or  the 
liope  of  leniency.  The  two  statements  made 
by  Keeland  touching  the  ktlHng  of  th»  ani- 
inals  oecessarlly  Implied  gnQt  At  the  time 
-lie  mlide  them  he  was,  poMbly,  wholly  an- 
eonscious  of  their  Import    They  were  not  In 


response  to  any  question  put  to  him  by  Bean, 
but  wer^  impelled  by  the  embarraasment  pro- 
duced by  his  discovery  in  the  act  of  making 
final  dlBposltlon  of  the  property  obtained  by 
the  larceny.  Such  statements  are  mere  a^ 
missions  forming  a  part  of  the  conduct  of 
the  accused  and  do  not  partake  of  the  nature 
of  confessions — that  is,  direct  assertions  ot 
guilt,  the  sense  in  which  this  term  Is  teChf- 
nlcally  used— and  hence  do  not  fall  within 
the  rule  applicable  to  confessions.  2  Wig- 
more  on  Evidence,  {  821.  It  was  not  neces* 
sary,  therefore,  that  any  preliminary  founda- 
tion should  have  been  laid  for  their  admis- 
sion. The  other  statements  to  this  witness 
and  to  Brown  sXow  that  Keeland  was  seek- 
ing by  corrupt  means. a  way  of  escape  from 
conviction  by  compounding  the  felony,  after 
it  became  evident  that  Bean  intended  to  push 
tbe  prosecution.  Such  statements  have  none 
of  the  attributes  of  a  confession,  and  their 
admisslbUlty  ia  not  subject  to  tbe  same  lim^ 
Itation.  The  statement  made  by  Randerhotf, 
though  it  did  not  amount  to  a  corrupt  solic- 
itation to  Bean,  was  otherwise  of  the  same 
import  aa  those  made  by  Keeland.  The  same 
may  be  said  of  the  statements  made  to  Bart- 
ley.  The  one  was  a  complaint  that  Palmer 
bad  not  given  Keeland  an  opportunity  to  es- 
cape, and,  the  other  was  a  threat  to  escftpe 
in  case  he  found  that  be  was  able  to  secure  a 
bail  bond.    The  rulings  were  proper. 

C!ontentlon  ta  made  that  the  court  erred  in 
permitting  Charles  F.  Bean  and  Larson  to 
express  tbeic  opinions  as  to  whether  the  beef 
was  tliat  of  uilmals  killed  and  properly  Wed- 
The  ground  of  the  objection  -was  that  tbe 
subject  was  Wt  one  calling  for  expert  testl- 
moay.  ,Tlte  ability  of  a  witness  to  answer 
the  inquiry  In  question  is  not  within  the 
range  of  common  observation,  but  can  be  ac- 
quired only  by  special  observation  and  ex- 
perience in  the  cattle  business.  It  wa6  tbere- 
fore  competent '  to  admit  the  evidence,  the 
witnesses  having  shown  by  their  preliminary 
examination  tliat  they  were  qualified.  Rev. 
Codes,  8  7887. 

'- Complaint  la  made  that  tbe  court  erred 
in  refusing  to  submit  several  instructions 
requested  by  the  defendants.  It  is  not  nec- 
essary to  give  special  notice  to  any  of  them. 
Upon  examination  of  the  charge  we  find  that 
it  covers  all  the  several  Bequests  so  made. 
There  was  no  error  in  refusing  them. 

The  Judgment  and  order  are  reversed,  with 
directions  >to  the  district  court  to  grant  de- 
fendants a  new  trial. 

Reversed  and  remanded. 

HOLLO  WAT,  J.,  concnra.    .        .  . 

SlflTH,  J.  I  dissent  from  that  portion  o( 
tbe  foregoing  «rptnlon  relating  1»  proof  ctf 
venue,  for  the  reason 'thlit  In  my  Judgment 
tbe  venue  was  sufflcieotly  «Btablisbed  by  Cflr- 
cumstantiol  erldeiMie^ 
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OOBAM  et  aL  ▼.  DAVIS  «t  aL  . 
(Sapreme  Court  of  Montana.     Oct  22,  1909.) 

1.  TBUSTS    (I    306*)— AOOOUNTINO   FOB    ISTEB- 

■   BBX  AND  Pbobtt— Complaint. 

The  complaint  of  one  of  the  parties  who 
created  a  trust  state*  no  cause  of  action  for 
an  accounting  by  the  trustees  for  interest  and 
profits  on  a  certain  sum  in  their  hands,  it  not 
appearing  whether  this  sum,  not  due  from  the 
trustees  till  a  certain  future  event,  belongs  to 
ib«  parties  creating  the  trust  or  to  another; 
the  mterest,  if  any  is  chargeable  against  the 
trustees,  probably  belonging  to  the  tliird  person, 
if  the  principal  belongs  to  nim,  and  there  being 
no  allegation  that  the  trustees  have  made  any 
profit,  or  that  the  agreement  creating  the  trust 
made  any  provision  fqr  interest  or  profits,  or 
that  before  action  brought  any  demand  was 
made  of  them  for  either. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec, 
Dfg.  I  305.*] 

2.  Trusts  (|  805*)— Fixing  Tbttbtbics'  Coir- 

PEN8AT10N— COMPLAIRT. 

Tin  complaint  of  some  of  the  peiMms  crea- 
ting a  trust  states  no  cause  of  action  against 
the  trustees  for  having  their  compensation  fixed 
and  determined ;  there  being  nothing  to  show 
the  trustees  are  claiming  any  compensatloi^  er 
ttiat  they  have  not  been  paid  for.  their  serricea. 
(Bd.  Note;— For  other  easca,  ace  Tniat%  Dea 
Dig.  i  305.*] 
&  ^Dausn  ({  61*)-^T]QuaiiAZioH— Go)iiC3.AiirT 

AOAINST  TBUSTEES. 

TTie  complaint  by  one  of  the  two  parties 
creating  a  trust  by  agreement  against  the  trus- 
tees appointed  by  the  agreement  to  terminate  it 
because  its  object  has  been  acoampliahed  states 
.oo  cause  of  action  against  the  trustees ;  it  not 
showing  that  the  trust  cannot  be  terminated  by 
the  parties  creating  it,  or  that  the  trustees  can 
bava  any  possible  objection  thereto. 

TEA.  Note.— For  other  case*,  se^  nroMai  Out 
Dig.  U  8»-87;    Deo.  Dig.  |  61.»]    . 

'  Appeal  from  District  Coart  Silver  Bow 
Oountjr;   Geo.  M.  Bourqnln,  Jadge. 

Action  by  Joseph  S.  Coram  and  others 
against  Andrew  J.  Davis,  Jr.,  and  others. 
.From  an  adyerse  Judgment,  plaintiffs  appeal 
Affirmed. 

.    The  following  statement  of  facta  Is  taken 

from  the  brief  of  the  appellants:  The  pur- 
pose of  this  action  Is  to  terminate  a  trust  to 
the  extent  that  the  appeUants  are  Interested 
In  the  property  affected  thereby,  and  to  have 
an  accounting  by  the  trustees  of  the  profits 
received  by  tbem  from  the  tmst  property. 
It  Is  also  songht  to  have  the  compensation 
of  the  tTDStees  fixed  and  determined.  The 
'trustees,  Andrew  J.  Davis,  Jr.,  and  Charles 
H.  Palmer,  separately  demurred  to  the  com^ 
plaint  in  the  case  as  amended.  The  demur- 
rers were  sustained,  and  Judgment  was  ren- 
dered dismissing  the  complaint  The  appeal 
Is  from  the  Judgment. 

It  appears  from  the  complaint  as  amended 
iftnd  the  contract  made  a  iiait  thereof  as  Ehc- 
JUbit  A  that  what  purported  to>  be  the  last 
will  .and  testament  of  Andrew  J.  Davts,  de- 
ceased, had  been  propounded  for  probate, 
and  that  a  contest  against  sock  probate  had 
been  instltated  by  Henry  A.  Root  and  Sarah 


Maria  Cnmmlngs.  SSIeabeth  and  C9iarles  H. 
Ladd,  Ellen  S.  and  Jo^ua  G.  Comue  and 
Mary  Ll  Dtmbar,  although  not  parties  to  the 
contest,  were  Interested  therein.  By  the  al- 
leged win  all  of  the  property  of  A.  J.  Davis, 
deceased,  with  the  exception  of  certain  small 
bequests,  was  devised  and  bequeathed  to 
John  A.  Davis.  Prior  to  making  the  contract 
John  A.  Davis  had  died,  leaving  snrviving 
him  several  ^lldren,  who,  with  the  adminis- 
trator of  his  estate,  constitute  the  parties  of 
the  first  part  of  the  contract  above  referred 
ta  If  A.  J.  Davis  had  died  Intestate,  Henry 
A.  Root  and  the  others  named  as  parties  of 
the  second  part  In  the  said  contract  would 
have  received  8.6A1  of  the  estate,  and  the 
heirs  of  John  A.  Davis  Would  have  received 
1/11  of  said  estate.  While  the  contest  re- 
ferred to  was  pending,  the  said  contract  was 
entered  Into.  By  this  contract  it  was  agreed 
that.  In  cdse  said  will  should  be  finally  pro- 
bated, the  parties  of  the  first  part  should 
have  2/Vi-  of  the  estate  and  the  parties  of 
the  second  part  should  have  S-S/H  of  said 
estate.  It  was  further  agreed  that  the  first 
and  second  parties  should  each  receive  out 
of  the  estate  remaining  after  deducting  the 
6.5/11,  $S00,000  in  cash,  and  any  balance  aft- 
er the  payment  of  such  amount  should  be 
divided  equally  between  them.  There  vrere 
certain  provisions  of  the  contract  which  were 
to  apply  In  the  event  the  will  should  not 
finally  be  probated,  which  It  is  not  necessary 
to  refer  to  at  this  time.  The  second  para- 
graph of  the  contract  reads  as  follows :  "For 
the  purpose  of  carrying  into  effect  the  fore- 
going provision  the  said  parties  of  the  first 
part  do  liereby  sell,  assign,  transfer,  and  set 
over  unto  the  said  parties  of  the  second  part 
an  undivided  3.5/11  of  said  estate  in  klud« 
and  hereby  dii;ect  that  by  the  decree  probat- 
ing said  .will,  if  the  same  is  probated,  there 
shall  be  distributed  Immediately  to  said  par^ 
ties  of  the  second  part  2.5/11  of  said  estate 
in  kind  In  such  Interests  to  each  of  said  sec- 
ond parties  as  said  second  parties  may  at 
that  time  direct  There  shall  also  be  dis- 
tributed by  said  decree  to  said  first  parties 
2/11  of  said  estate  in  kind  in  such  Interests 
to  each  as  the  said  first  parties  at  that  time 
may  direct:  Provided,  however,  that  the 
transfers  provided  for  lo  this  section  of  the 
agreement  shall  not  be  valid  unless  said  will 
is  prottated.  The  remainder  of  said  estate 
after  the  distribution  of  the  2.5/U  to  the  said 
second  parties,  and  the  2/11  to  ^e  first  par- 
ties, shall  be  distributed  by  the  said  decree 
to  Charles  H.  Palmer  and  Andrew  J.  Davis 
as  Joint  trustees  of  the  parties  hereto,  to  be 
aK>lied,  used  or  distributed  according  to  the 
terms  and  provisions  of  this  contract,  and 
in  sach  distribution  to  said  tntstees  'shall 
be  Included  1/11  of  said  estate  in  kind,  which 
shall  be  be)d  by  said  trustees,  and  It  said 
will  shall  Anally  be  probated  «nd  the  said  es- 
tate distributed  under  said  will  according  to 
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tbe  termrf  of  tbis  contraot,  Mid  trustees  are 
hereby  directed  to  deliver  over  and  transfer 
unto  tbe  said  parties  of  the  second  part  in 
such  Interests  to  each  as  said  aecoud  par> 
ties  at  that  time  direct,  the  said  1/11  of  said 
estate  so  distributed  to  and  held  bf  such 
trustees  in  the  manner  above  recited." 

As  recited  In  the  contract,  If  A.  J.  Davlfl 
had  died  intestate,  the  heirs  of  John  A.  Da- 
Tis  would  have  been  entitled  to  1/11,  and 
Henry  A.  Root  and  bis  associates  would  have 
received  3JSA1  of  the  estate,  making  in  all 
4JS/11.  Now,  It  was  uncertain  At  the  time 
of  entering  into  this  contract  whether  or 
not  said  will  would  be  finally  probated. 
Upon  a  dismissal  of  the  contest  of  Boot  and 
Cummings  others  might  come  forward  and 
contest,  and,  after  the  will  should  be  admit- 
ted to  probate,  applications  co^d .  be  made 
at  any  time  within  one  yea^  to  have  the  pro- 
bate vacated.  In  view  of  these  considerations, 
tbe  parties  could  not  uialce  any  definite  and 
final  contract  with  reference  to  mpre  of  the 
estate  than  4.5/11,  which  they  were  entitled 
to  receive  in  any  event.  They  therefore 
made  a  contract  whereby  the  heirs  of  John 
A.  Davis  would,  in  the  event  the  will  should 
be  defeated,  receive  2/11,  i/11.  mere  tbaA 
they  weice  entitled  to  under  the  law,  and 
ftoot  and  his  associates  would  receive  2.5/11, 
1/11  less  than  they  were  entitled  to  under 
the  law.  They  further  agreed  that,  In  the 
extent  tbe  will  should  be  finally  probated, 
Boot  and  his  associates  should  receive  3.5/11 
and  the  heirs  of  -  John  A.  Davis  ,«homld  re- 
ceive 2/11,  and  the  remainder  should  be 
divided  equally.  Because  of  the  posaibillty, 
and  perhaps  probability,  that  the  will  would 
be  defeated,  unless  the  heirs  who  were  not 
parties  tp  the  contract  should  be  satisfied,  the 
contract  provided  that  all  but  4.5/11,  which 
the  parties  to  the  coutract  were  entitled  to 
In  the  event  tbe  will  should  be  defeated, 
should  be  paid  to  A.-  J.-  Davis  and  C  H. 
Palmer  as  trustees,  The  provisions  of  the 
contract  clearly  disclose  that  it;  was.contani- 
Idated  at  the  time  that  the  heirs  who  were 
not  parties  to  the  contract  would  demand 
recognition,  and  it,  was  because  of'  the  neces- 
sity of  recognizing  such  demands  in  order  to 
have  tbe  will  finally  probated  that  all  of  the 
estate  except  4.5/11  was  made  a  trust  fund. 
The  heirs  of  John  A.  Davis  and  Boot  and  his 
associates  had  settled  their  differences,  and 
all  were  then  interested  In  having'  tbe  will 
finally  probated.  To  accomplish  their  mutual 
desire  they  placed  that  part  of  the  estate 
wblcb  would  belong  to  tbe  others^  If  It  could 
be  established  that  A.  J.  Davis  died  intes- 
tate, into  a  trust  fund,  with  tbe  understand- 
11%,  expressed  in  the  contract,  that  whatever 
remained  after  satisfying  the  other  heirs 
and  aceomplisbing  the  final  probate  ef  the 
will  should  belong  to  them  as  provided  In  the 
contract  Andrew  J.  Davis,  Jr.,  and  C.  .H. 
Palmer  wete  n»t  only  made  trustee^,  but  by 
tbe  twelftk  paragraph  of  the.auntraQt  Davli 


was  ntade  the  general  sgentof  tUe  t>arties  of 
the  first  parti  and  Palmer  was  made  the  gen- 
eral agent  of  tbe  parties  of  the  second  part 
in  carrying  out  tha.  contract.  That  it  was 
tbe  purpose  and  intent  of  the  parties  to  the 
contract  to  secure  for  themselves  as  much  of 
the  estate  of  A.  J.  Davis,  deceased,  as  pos- 
sible, and  titat  tbey  were  to  work:  Jointly  to 
this  end,  is  evidenced  by  ttie  fifth,  tentb,  and 
thirteenth  oaragrapha  of  the  oonmct  Toi 
accompUsb  this  purpose  and  eonsnmmate  this 
intent  the  trust  fund  tsfwrted  to  was  estsiUi 
lished,  and.  the  truatiBeB  yrere  empowered; to 
do  all  thingsi. necessary  to  carry  out  the  coiv- 
tract.  After  d^uctlag  tbe  4.5/11,  or  430/1 100. 
there  reatalmsd  for  the  trustees  65Q/1100. 
The  trustees. made  assignmentB  and  transfer^ 
to  other  belra  «nd  cl^Intanta  in  order  .to  s»> 
cure  tbe  final  piwbatet  of  t)M  will,  so  that 
there  was  left  iat  tb»  traat  f t^d  at  the  time 
the  will  was  finally  admitted  to  >prpbat« 
431/1100.  The-,  coutract  creating  the  trust, 
and  the  «8«iguHients  and  transfera  to  thci 
other  he^,  w^%  made  the  basis  of  the  or-. 
der  or  Judgment  eonflnnlsg  the  probate  of 
the  wUl  ^and  entabUshtng  the  rigbta  and 
shares  q£  tbe'severicl  parties  entitled  to  par- 
tictpate  i»  the  distribution  of  the  estate  aft- 
er, the  payment  of  the  legactes  referred  ta  in 
the,  wUl.         . 

.In  the  compliitnt  -it  Is  alleged: 

"(Say  That  all  the  legacies  provided  for  in 
Bald  will  have  beeti  ftdly  paid  and  aatisfled, 
and  the  said  defendants  Andrew  J.  Davis,  Jr., 
and  Charles  H<  Palmer,  as  trustees,  are  enii 
titled  to  hareaBd  iwceive  481/1100  of  <tbe  bal- 
ance oS.theljiBstitte  of.  Andrew  J.  Davis,  d»> 
ceased,  to  be  distributed.  •  '■ 

,"(24)  That' ail  claims  and  demands  against 
said  trULst  fund  of  431/1100  of  said  estate 
have  been  fttlly  paid  and  satisfied  and  dis- 
charged, except  tbe  said  claim  of  Thomas 
Jefferson  Davis,  tbe  amount  of  which  has 
been  set .  aaide -and  is  held  and  retained'  by 
said  trUBteea  as  aforesaid,  and  all  money  and 
pr<^perty  to  which  said  trustees  are  entitled 
upon  a  further  distribution  of  tbe  estate  of 
Andrew  Ji  Davis,  deceased,  will  be  received 
and  held  by  said  trustees  to  be  paid  over  and 
distributed  by  them  to  the  heirs  and  person- 
al representatives  of  John  A.  Davis,  deceas- 
ed, and  the  plaintiffs  herein,  according  to 
their  respective  interests. 

"(25)  That,  the  plaintiffs  Joseph  A.  Coram 
and  Henry  A.  Root  have  pUrdiased  and  ac- 
quired and  are  no^^  tbe  owners  of  ail  the 
right  title,  and  interest  of  Elizabeth  S.  Tjadd 
and, iter  husband  Charles  H.  Ladd  and  Uaxy 
Louise  Duubar  In  and  to  the  estate  of  Andre* 
J.  Davis,  deceased. , 

"<26)  That  of  the  remainder  of  said  estate 
of  Andrew  J.  Davis,  deceased,  to  be  distribute 
ed  to  the-  defendants  as  trustees,  to  wit, 
431/1100  thereof,  these  pialntlSs  are  entitled 
to  have  paid  owr  and  distributed  to  them  and 
are  the<own«rsi«f  266.6/1100,  making  tbe  total 
Sbare  and  interest  Of  these  plabttlSa  lU'  tb* 
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balance  of  the  esthte  of  AnAtem  3.  Davis,  d^ 
ceased,  to  be  distributed,  515.5/1100. 

"(27)  That  the  said  defendants  herein,  as 
trnstees,  have  no  duty  whatever  to  perform 
with  reference  to  the  431/1100  of  the  estate 
of  Andrew  J.  Davis,  deceased,  hereafter  to 
be  distributed  to  them,  except  to  receive  and 
receipt  therefor  and  to  pay  the  same  over 
to  these  plaintiffs  and  the  heirs  and  personal 
representatives  of  John  ▲.  Davis,  deceased, 
according  to  their  respective  Interests  as 
hereinbefore  set  forth." 

In  the  amendment  to  the  complaint  it  Is  al- 
leged: "(5)  That  all  of  the  expenses  incurred 
In  carrying  out  said  contract  made  a  part  of 
the  complaint  as  Exhibit  A  and  mentioned 
In  paragraph  13  thereof,  with  interest  there- 
on, have  been  repaid  to  the  parties  furnish- 
ing the  funds  for  such  expenses." 

PaiHgraphs  21  and  22  of  the  complaint  are 
as  follows: 

"That  the  said  Thomas  Jefferson  Davis 
asserted  a  clalnii  to  the  said  estate  of  Andrew 
J;  Davis,  deceased,  or  some  Interest  therein 
bx  addition  to  the  legacy  devised  and  be- 
Qneathed  tb  him  by  said  will,  and  the  said 
claim  so  made  was  purchased  by  the  parties 
to  the  compromise  agreement  dated  the  28th 
day  of  April,  1893,  attached  hereto  as  Bzhlb- 
it  A  and  made  a  part  hereof,  and  it  was 
agreed  and  understood  by  and  between  all  of 
said  parties  that  the  amount  6f  the  purchase 
price  of  said  clatan  should  be  paid  out  of 
the  481/1100  assigned  and  transferred  to  the 
defendants  herein  as- trustees,  but  that  Said 
payment  should  'not  be  made  until  the  final 
distribution  of.  the  estate  «f  said  Andrew  J. 
Davis,  deceased.        ' 

"(22)  niat  of  the  amount  paid  and  distrib- 
uted to  said  trustees  pursuant  to  said  order 
of  partial  distribution  dated  title  2eth  day 
of  August,  1897,  there  was  reserved  and  re- 
tained by  said  trnstees  the  sum  of  $85,000. 
ahd  of  the'  amount  distributed  and  paid  to 
said  trustees  pnrsuant  to  the  order  of  partial 
flistrtbution  dated  tb6  8d  day  of  December, 
1901,  there  was  resetred  and  retained  by  said 
trnstees  the  sum  Of  $7,275,  to  be  used  In  the 
t)aymQnt  of  the  purchase  price  of  the  claim 
of  said  Thomas  Jefferson  Davis.  That  said 
trustees  have  MIA  and  had  the  lise  of  said 
80  m  of  $35,000  since  the  26th  day  of  'n- 
gust,  1807,  and  of  said  sum  of  $7,275  since 
t^e  menth  of  April,  190&  That  the  said  sums 
of  $85,000  and  $7,275  constitute  the  full  sum 
and  amount  to  be  paid  for  the  said  claim 
bf  Thomas  Jefferson  Davis  when  a  'final  dis- 
tribution of  said  estate  of  Andrew  J.  Davis, 
deceased,  shall  be  madei."     i 

The  purpose  of  the  action  to  to  have'  the 
trust  terminated  as  to  the  265.5/11O0  to  which 
the  plaintiffs  are  entitled,  and  to  have  an 
accounting  by  the  trustees  of  the  interest  and 
profit  received  by  them  on  the  $92,275  held 
tor  Thomas  Jefferson  Davis,  as  aDeged  in  the 
complaint,  and  to  have  the  compensation  of 
•och  trustees  fixed  and  <ietenuiUedJ   Regard- 


ing this  statement  of  facts  the  respondents' 
counsel  say  in  their  brief:  "The  appellants' 
statement  is  quite  full  and  so  far  as  facts 
are  ctocemed  is  quite  correct  Many  con- 
clusions and  speculations  concerning  the  rea- 
sons for  entering  intO'  the  contract,  which  is 
the  subject  of  contention,  are  Indulged  in. 
These  are  quite  plausibly  stated,  and  it  may 
be  that  the  facts  ultimately  will  sustain 
what  Is  claimed.  The  c<»nplamt,  however.  111 
itself  would  not  justify  these  without  the 
explanations  offered  in  the  brief.  We  are 
not  inclined,  though,  to  find  fault  with  the 
brief  or  any  of  Its  contents.    •    ♦    •  " 

Gunn  &  Rasch,  for  appellants.  Forbis  & 
Evans,  for  respondents.  Edward  Horsky, 
for  respondent  Palmer. 

SMITH,  J.  (after  stating  the  facts  as 
above).  We  shall  take  the  appellants'  state- 
ment, stripped  of  the  argument  therein  con- 
tained, as  the  basis  of  our  decision.  The 
situation  depicted  Is  a  novel  one,  and  coun- 
sel confess  their  inability  to  find  In  the 
book^  lany  substantial  precedent  for  the 
same.  Does  the  complaint  state  a  cause  of 
action  against'  the  trustees?  After  a  care- 
ful study  of  the  pleadings,  we  have  ar- 
rived at  the'  conclusion  that  it  does  not, 
and  that  the  district  court  was  correct  111 
sustalnlhg  the'  demurfers  thereto. 

It  appears  that  the  trust  has  been  partly 
executed,  and  that  there  remains  in  this 
hands  of  the  trustees  the  sum  of  $92,276  oil 
accouift  of  the  claim  of  Thomas  J^erson 
Davis.  Whether  this  money  belongs  to 
Thomas  Jefferson  Davis  or  to  the  parties 
to  the  compromise  agreement  we  are  un- 
able from  the  complaint  tb  determine.  At 
any  rate,  this  amount  la  not  due  from  the 
trnstees  until  the  final 'distribution  of  the 
estate,  and  plalntUPs  do  not  claim  the  same; 
but  they  demand  -that  the  trustees  be  re- 
quired i»  account  to  th'em  for  Interests  and 
profits  thbreon  at  this  time.  In  view  ef  the 
taxt  that  it  cannot  be  ascertained  to  whom 
the  principal  belongs,  we  think  the  court 
wotrld  not  have  been  justified  in  assuming 
jurisdiction  of  the  case'  on  account  of  the 
allegations  relating  to  this  matter  alone, 
if  the  principal  belongs  to  Thomas  J^er- 
son  Davis,  the  interest  probably  belongs  to 
htm  also,  if  any  interest  is  to  be  charged 
against  the  trustees.  There  is  no  allega- 
tion in  the  complaint  that  the  trubtees  have 
made  any  profit  from  the  actual  use  of  the 
money.  Neither  Is  there  any  allegation  that 
prtor  to  the'  'commencement  of  this  action 
any  demand  was  made  of  them  for  either 
interest  or  other  profits.  So  far  as  the 
complaint  shows,  the  agreement  between  the 
parties  was  silent  as  to  Interest:  or  proflts. 
The  courts  have  held  that  In  certain  cod< 
tlngencles  a  trtistee  is  liable  for  interest, 
and  in  certain  other  oases  that  he  Is  not 
See  28  Am.  &  Bng<  Ency.  ef  Law  (M  Ed.) 
1080.    Whether  or  not  a  demand  Is  aecea* 
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aary  before  salt  brought  depends  upon  the 
facts  of  the  particular  case.  Kerr  y.  Laird, 
27  Miss.  544.  Ordinarily  a  demand  for  an 
accounting  is  necessary,  and  the  bill  must 
contain  an  allegation  that  such  demand  has 
been  made.  1  Ency.  Fl.  &  Pr.  08.  Again, 
there  Is  nothing  in  the  complaint  to  show 
that  the  trustees  are  claiming  any  com- 
pensation for  their  services,  or  to  Indicate 
that  they  have  not  been  fully  paid  for  all 
the  services  heretofore  performed  by  them. 
Under  these  circumstances,  a  court  of  equi- 
ty ought  not  to  assume  Jurisdiction  on  ac- 
count of  the  matter  of  compensation  for  the 
trustees'  services  alone. 

The  most  serious  question  la  whether  the 
complaint  states  a  cause  of  action  against 
the  trustees  on  account  of  the  fact  that 
the  plaintiffs  are  entitled  td  have  the  agree- 
ment creating  the  trust  abrogated,  for  the 
reason  that  its  object  has  been  accomplish- 
ed. Plaintiffs  maintain  that  there  is  no 
longer  any  necessity  for  the  Intervention  of 
the  trustees.  The  learned  district  Judge  in- 
timated In  his  order  suBtalnlng  the  demur- 
rers an  opinion  to  the  same  effect,  and  coun- 
sel for  the  respondents  In  their  brief  say : 
"Let  the  parties  themselves  get  together 
and  disi)08e  of  the  property  as  they  will. 
This  we  admit  they  can  do,  even  without 
the  trustees'  consent."  If  the  facts  set 
forth  in  the  complaint  are  true,  we  see  no 
reason  for  longer  continuing  the  trust  agree- 
ment, and  a  court  ci  equity  will  afford  re- 
lief In  proper  cases.  See  Russell's  Appeal, 
75  Pa.  269;  TUton  v.  Davidson.  98  Me.  55. 
56  Atl.  216;  Matthews  v.  Thompson,  186 
Mass.  14,  71  N.  B.  93,  66  L-  R.  A.  421,  104 
Am.  St.  Rep.  650;  Eakle  v.  Ingram,  142 
CaL  15,  75  Pac.  666,  100  Am.  8t.  Rep.  99. 
But  let  D8  remember  that  the  plaintiffs  are 
Invoking  the  aid  of  a  court  of  equity.  In 
order  to  do  this,  they  must  show  affirma- 
tively a  necessity  for  the  Intervention  of 
the  court  16  Cyc.  227,  265.  They  must 
■bow  that  the  trustees  are  necessary  or 
proper  parties  to  the  action,  and  state  facts 
sufficient  to  compel  the  latter  to  answer  the 
complaint. 

Let  It  also  be  remembered  that  since  the 
commencement  of  this  action  the  first  par- 
ties to  the  trust  agn'eement  have  by  the 
plaintiffs  been  made  defendants  by  leave  of 
court.  They  may  controvert  the  allegations 
of  the  complaint,  or  allow  the  matter  to  go 
by  default,  or,  perhaps,  consent  that  the 
agreement  be  abrogated.  If  they  pursue 
the  latter  course,  then  the  trustees  have 
confessedly  no  complaint  to  make;  and,  In 
view  of  the  circumstances.  It  seems  reason- 
able to  suppose  that  U  the  trust  agreement 
Is  Indeed  of  no  further  benefit  to  them,  and 
they  have  regard  to  their  material  welfare, 
which  It  Is  to  be  presumed  they  have,  they 
will  consent    At  any  rate,  the  trustees  have 


no  Interest  In  their  decision.  They,  the 
trustees,  are  not  accused  of  misconduct,  in- 
competency, neglect  of  duty.  Insolvency,  or 
denial  of  their  trust.  In  fact,  no  claim  is 
made  that  they  have  not  properly  fulfilled 
that  trast  in  every  partlealar.  Tbey  can 
have  no  possible  ob^ctlon  to  having  the 
agreement  set  aside,  elttrar  by  consent  of 
the  parties  or  order  of  the  court.  See  Stur- 
gaen  r.  Sterena,  ISft  Pa.  36&-863,  40  Atl. 
488.  Tbey  w»e  appointed  by  the  other  pai>- 
tlfls  to  this  action  and  caa  be  Kmoved  by 
fltem;  but  they  ought  not  to  be  haled  Into 
court  aad  sobjected  to  costs  unless  they 
have  so  conducted  tbemselves,  as  that  a 
eanse  of  action  can  be  stated  against  thera 
or  complete  relief  cannot  be  afforded  the 
plaintiffs  without  their  presence  as  parties. 
Neither  of  these  conditions  obtains  In  this 
case,  so  far  as  the  allegations  of  the  com- 
plaint enlighten  ns.  The  action  can  pro^ 
ceed  to  final  Judgment  between  the. parties 
to  the  trust  agreement,  and,  whatever  the 
decision  may  be,  need  not  and  cannot  con- 
cern the.  trustees. 

We  conclndei  therefoM,  that  aa  no  facts 
are  alleged  in  the  amended  complaint  sntt> 
dent  to  constitute  a  eaose  of  action  against 
the  respondents,  the  Judgment  of  the  court 
below  should  be,  and  It  is,  affirmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  HOLLOWAT,  J., 
ooncurt 


In  le  DAVIS'  ESTATE. 
(Supreme  Court  of  Montana.     Oct  22,  1900.) 

1.  Appeal  and  Erbok  (8  984*)— Attobhbt's 
Feks— Au/>warck->Rkview. 

Where,  on  appeal  from  an  order  redndag 
an  allowance  to  an  administrator  for  attoi^ 
ney's  fees,  the  record  contained  no  testimony  ai 
to  value  of  the  lervicee,  the  coart's  allowance 
for  services,  nearW  all  of  which  were  peifona- 
ed  in  the  course  of  administration  in  that  eonrtt 
will  not  be  disturbed,  in  the  ahsence  of  a  clear 
showing  of  etbuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BtTor,  Cent  Dig.  I  3886;   Dec.  Dig.  I  984.*) 

2.  ExECtJTORS  AND  ADM1NI8TKAT0B8  (f  48S*) — 
ACCOUNTIRO  — At,IX)WAIICB    Of    ATTOKKKT'a 

Fees— Afpobtiorigbnt. 

On  an  issue  as  to  the  amount  allowable  to 
an  administrator  out  of  trust  funds  for  the  pay- 
ment of  attorney's  fees,  the  court  was  not  re- 
quired to  pass  Ml  the  merits  of  the  respeettve 
claims  of  the  attorneys  for  services,  nor  to  ap- 
portion the  amount  awarded. 

[Ed.  Note. — For  other  ca.ses,  see  Executors 
and  Administrators,  Cent  Dig.  I  20G8;  Dec. 
Dig.  I  485.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  Geo.  M.  Bourqnln,  Judge. 

Judicial  settlement  of  the  estate  of  An- 
drew J.  Davis,  deceased.  From  an  order  al- 
lowing the  administrator  with  the  wUl  an- 
nexed $3,000  as  the  proper  reasonable  dls- 


•jror  other  cassi  ■••  same 
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bursfement  for  attorney's  fees,  the  aflmlnW- 
trator  appeals;  and  from'  an  order  overrul- 
ing' objections  to  the  adnilnlstrdtor's  account, 
as  amended,  the  objectors  appeal.    A^rmed. 

MattiBon,  Cavanaugh  &  Poore,  for  appel- 
lants. Glayberg  &  Horsky  aiid  Gnnn  & 
Baach,  for  respoDdents.  ' 

•  SMITH,  J.  The  only  qnestloD  Inyolved 
In  this  appeal  M  whether  the  district  court 
of  Silver  Bow  county  abused  its  discretion 
In  allowing  the  administrator  with  the  will 
annexed  of  the  estate  of  A.  J.  Davis,  deceas- 
ed,! the  sum  of  but  $3,000  as  a  proper  and 
reasonable  dlsbnrsement  for  attorney's  fees; 
Thei<e'Were  filed  with  the  administrator  two 
claims,  viz.,  one  of  $12,600  for  legal  services 
of  Messrs.  Forbis  &  MattlsMi  from  May  1, 
1801,  to  November  1,  1904,  at  the  rate  of 
|S,600  per  year,  and  another  of  Charles  Mat- 
tison,  Elsq.,  of  19,000  for  services  from  No- 
vember, 1904,  to  November,  1907,  at  the  rate 
of  13,000  per  year.  The  court  allowed  $3,- 
000  for  the  entire  period  covered  by  the  two 
claims.  After  Mr.  Mattlson  had  testified  as 
to  what  services  were  performed  by  him  and 
by  the  firm  of  Forbis  &  Mattlson,  the  matter 
was  submitted  to  the  court  to  fix  the  reaaoA- 
able  value  of  sach  services.  The  court  fixed 
93,000  as  aforesaid,  and  the  administrator 
has  appealed  from  that  portion  of  the  order 
settling  his  nldtb  annual  acoonnt'  which 
fixes  the  amount  of  attorney's  fees  to  ,bo  al- 
lowed. 

It  Is  not  for  this  court  to  say  what.  In  Its 
opinion,  was  the  reasonable  value  of  these 
services.  Indeed,  under  the  testimony,  the 
cciuft  would  be  unable  to  do  so,  for  the  rea- 
son ^bat  there  is  In  the  record  no  testimony 
as  to  what  the  services  were '  reasonably 
worth.'  If  we  should  increase  the  sum  al- 
lowed by  the  district  Court,  it;  would  simply 
be  .substituting  an  amount  arbitrarily  fixed 
by  us  f«r  one  determined  upon  by  that  court 
The  tonrt  below  was  peculiarly  fitted  to  pass 
upon  the  question  sul^piUted  to  it  Nearly 
#11.  of  the  services  for  wjilch  compensation 
w»8  clalmeit  were  performed  during  the 
coarse  of  administration  in,  that  court,  and 
the  Judge  of  that  tribunal  ought  to  have 
the  best  knowledge  of  the  amount  that 
sholild  be  allowed  therefor  out  oi  the  es- 
tate. Unless  we  can  say  that  the  court  abus- 
ed its  discretion,  we  may  not  Interfere  with 
its  Judgment,  and  upon  the  record  presented 
we  cannot  so  decide. 

It  is  suggested  that  the,  district  court 
should  have '  passed  upon  the  merits  Of  the 
resjyective  claims, _  and,  should  have  appor- 
tioned the  amount' awarded;  but  ^-e.  find  no 
error,  in  this  regard.  The  qrtcstlon  presented 
did  not  arise  betweep  the  claimants  and  the 
estate,  but  rather  the  sole  .(juostion  was 
what,  In  vie^  of  all'  the  circumstances,  was 
a  reasonable  amount  to  hllow  the  admlnls- 

•For  other  casei  lee  same  topic  and  »ecUoii  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  £  Reporter  Indeze* 


trator  to  pay  out  oif  the  trust  funds  In  bis 
hands,  for  services  rendered  to  him,  by  at- 
torneys, In  his  representative  capacity.  The 
district  court  determined  this  question,  and. 
as  we  cannot  disturb  that  determination,  the 
order  appealed  from  is  affirmed. 

The  record  discloses  an  appeal,  also,  'by 
those  parties  to  this  proceeding  who  filed  ob- 
jections to  the  administrator's  account  from 
the  order  of  the  court  approving  the  ac- 
count after  fixing  the  amount  of  the  attor- 
ney's fees.  This  appeal  has  been  abandoned 
and  is  dismissed.  The  administrator  wltii 
the  will  annexed  shall  pay  all  costs  of  the 
appeals,  save  one-half  of  the  clerk's  fees  in 
this  court,  which  the  objectors  shall  pay. 

BBANTIiT,  C.  X,  and  HOLLOWAY,  j, 
concur. 


MORAN  et  al.  v.  EBET. 
(Snpreme  Court  of  MonUna.     Oct  26,  1909.) 

1.  Justices  or  thb  Peace  (f  99*)— Oohplaiht 

— Sufficiknct^Statutes. 

Under  Her.  Codes.  !  7005,  providing  that 
pleadings  in  justice's  court  are  not  required  to 
be  in  any  particular  form,  but  most  be  such 
as  to  enable  a  person  of  common  imderstnnding 
to  know  what  is  intended,  and  section  700tt,  de- 
fining complaint  as  a  concise  statement  In  writ- 
ing of  the  facta  constituting  plaintiff's  cause  of 
action,  or  a  "copy  of  account"  on  which  tb« 
action  is  based,  a  complaint  In  justice  court: 
"Helena,  Montana,  May  1,  1907.  H.  ,D.  Ebey 
to  Thomas  F.  Moran  and  Joseph  Weggenman, 
Copartners  Doing  Business  under  the  Firm 
Name  and  Style  of  Moran  &  'WegKenman,  Dr. 
To  balance  for  t^erchandise,  consisting  princi- 
pall.v  of  meats,  pout'trj,  game,  vegetables  and 
market  produce,  at  Helena,  Montana,  between 
November  20.  1906,  and  March  29.  1907.  $26o.- 
12"— is  sufficient,  within  the  test  laid  do^n  by 
section  7005,  to  show  what  Is  intended. 

[Ed.  Note.— fror  other  cases,  sec  Justices  of 
the  Peace,  Cent.  Dig.  {  834 ;  Dec.  Dig.  I  99.*] 

i.  Ju.STicES  OF  TKE  Peace  (f  99*')— Cojcplaikt 

-^"COPT    OF    ACCOtrWT"— ITEMS. 

Such  eenplaiat  was  net  objectionable  in 
that  the  items 'Of  acarantwere  not  set  ojit  there- 
in., since  in  view  of-  Bev.  iCodes,  i  7016.  pro- 
viding that  the  court  may  require  either  party 
to  furnish  the  items  of  account  it  is  evident 
that  it  was  not  iotenled  that  the  "«opy  of  the 
account"  ^  in  ^ eclj^n  7000 :  meant  items  of  ac- 
count. 

.   HBd.  Note.— For  other'  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  S  834;   Dec  Dig.  i  99.* 

For  oth««r  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1S06.J      / 

3.  TaiAt  (I  139*)— Jtfar  QcEtfrtoi*. 

■  If  snbBtanCiiai  evidence  has  been  introduc- 
ed prior., to  a  motion  .to  direct  a  verdict  f«r 
defendant,  which  in  any  wa^-  tends  tp  support 
plaintiff's  contention,  the' weight  of  the  evidence 
is  a  jury  question. 

[Bd.  Noter^FAr  olAie*  cases,  see  Trial,  Cent 
Dig.  H  332,  338;    Dea  Dig.  {  189.*] 

4.  Tmai,'|(|  1T8»)— DiKEOtioiJ  <J»  'ViaDict— 

TBU3»m,.l0F   KVIWBKOE.', 

On  a  motion  for  a  directed  verdict  for  de- 
fendant, the  truth  of  plaintiff's  evidence  is  to 
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be  as8um<4.  and  it  !■  to  beteaaidedh)  the  jqo^t 
favorable  ligbt. 

[Ed.  Note.— For  other  cases,  see  ^iilj  Cent- 
Dig.  I  402;   Deo.  Dig.  {  17a»] 

B.  Salm  (S  53*)— Pabties  to  Contbac*— Jobt 

QCEBTION'. 

In  an  action  on  an  open  account  for  goods 
gold  and  delivered)  whether  defendants  were 
chargeable  for  the  goods  hcM,  under  the.  evi- 
dence, a  jury  qnestion. 

[Eld.  Note.— For  other  cases,  see  Sales,  Cent. 
Dw.  I  147:    Dec  Die.  8  03.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;    Thos.  C.  Bach,  Judge. 

Action  by  Thomas  P.  Moran  and  Joseph  Ni 
Weggenman,  copartners,  etc.,  against  H.  D. 
Ebey  on  an  open  account.  From  an  order 
granting  a  new  trial  after  the  direction  of  a 
rerdlct  for  defendant,  defendant  appeals. 
Affirmed. 

Oaten  ft  Mettler,  for  appellant  Clayberg 
*  Borsky,  for  respondents. 

HOLLOWAY,  J.  This  action  was  brought 
to  recover  the  balance  due  on  an  account  for 
goods,  wares,  and  merchandise  alleged  to 
have  been  sold  and  delivered  to  the  defend- 
ant The  answer  Is  a  general  denial.  Upon 
the  trial  of  the  cause  in  the  district  court  the 
defendant  moved  for  a  directed  verdict,  and 
this  motion  was  granted.  Subsequently  the 
plaintifTs  moved  for  a  new  trial,  and  this  mo- 
tion was  likewise  granted.  From  the  order 
granting  the  new  trial  the  defendant  has  ap- 
pealed. 

We  think  it  appears  from  the  record  be- 
fore ns  that  this  action  was  commenced  in 
the  court  of  a  Justice  of  the  peace.  The 
complaint  shows  that  it  was  filed  in  the  Jus- 
tice's court  on  May  14,  1907,  and  some  of  the 
witnesses  testify  that  they  were  witnesses 
upon  the  trial  of  this  case  in  the  Justice's 
court  But  it  Is  contended  that  the  com- 
plaint is  not  sufBcient  as  a  pleading  in  the 
^tlce's  court  The  complaint  la  as  foHows ; 
"Helena,  Montana.  May  1,  1907.  H.  D.  Kbey 
to  Thomas  F.  Moran  and  Joseph  Weggen-' 
man,  Copartners  Doing  Bustness '  nnder  the 
Firm  I^ame  and  Style  of  Moran  A  Weggen> 
nan,  Dr.  To  balance  for  mefchandlse,  con.> 
sistlng  principally  of  meats,  poultry,  game^ 
vegetables  and  maricet  prodnoe*  at  Helena, 
Montana,  between  November  20,  1806,  «nd 
March  20,  1907,  $256.12."  . 

Sections  700S,  7007,  Rev.  Oodea,  provide  t 
Section  7006.  "Pleadings  In  Justices'  <»nrt8 
are  not  required  to  be  In  any  pavtlcttlar 
form,  but  must  be  such  as  to  enable  a  per- 
son of  common  understanding  to  know  what 
Is  Intended."  And  section  7007 :  rrhe  com- 
plaint in  Justices'  courts  is  a  concise  state- 
ment in  writing,  of  the  facts  coustitutlng 
the  plaintiff's  cause  of  action ;  or  a  copy  'of 
the  account  •  *  •  upon  which  the  act'lon 
is  based."  It  is  contended  that  this  com- 
plaint is  not  "a  copy  of  the  account  upon 
which  the  action  is  based";   and  the  defini- 


tion of  tl}e.t^|m  "account"  as  given  ia  1  Cyc. 
SG2.  is  relied  ujK>n.  But  even  conceding  that 
the  definition  there  given  is  the  one  general- 
ity accepted,  still  it  does  not  govern  in  this 
Instance,  if  the  Code  expressly  or  by  fair  in- 
tendment limits  or  qualifies  that  definition. 
It  is  said  that  the  term  "account"  compre- 
hends- a  list  of  items,  whether  debits  or  cred- 
its ;  but  that  this  is  not  the  meaning  of  the 
term  as  used  in  section  7007  above  seems 
manifest  froqi  section  7016,  which  deals  with 
the  same  subject-matter,  viz.,  pleadings  in 
Justices'  courts.  Section  7016  provides: 
"When  the  cause  of  action  •  •  •  or 
counterclaim,  arises  upon  an  account  •  •  • 
tlie  court  may,  at  any  time,  require  either 
party  to  furnish  to  the  other  the  items  of  ,an 
account  or  a  bill  of  particulars."  If  the  termi 
"account"  as  used  In  section  7007  above, 
was  Intended  to  comprise  a  list  of  the  Items, 
the  Lieglslature  in  section  7016  would  doubts 
less  have  used  the  terms  "copy  of  account 
or  bill  of  particulars,"  but  it  did  not  do  so. 
It  used  tbe.  term  "bill  of  particulars"  as 
synonymous  with  "items  of  an  account"  as 
distinguished  ^m  the  account  itself.  : 

Some  reUaitc^  Is  placed  upon  the  decision 
of  this  court  in  Martin  t.  Helnw,  31  Mont 
68,  77  Pac  427.  In  that  case  all  that  we  de-. 
dded  was  that  In  an  action  upon  an  acconni; 
stated,  the.  defendant  is  not  entitled  to  de- 
maud  a  bill  of  particulars.  But  in  that  case 
we  were  considering  section  6668  (section 
743,  Codie  Civ.  Proc  1886),  which  seems  to 
use  the  term  "account"  interchangeably  witb 
"items  of  the  account"  and  this  fact  Jus. 
tifles  the  language  employed.  But  the  very 
fact  that  under  section  7016  the  defendant 
may  demand  a  bill  of  particulars  or  the 
items  of  an  account  would  seem  to  Imply 
that  the  Legislature  did  npt  use  the  term 
"account"  in  section  7007  in  the  same  sense 
that  it  is  used  in  section  6569  above.  There 
Is  not  any  reason  for  requiring  the  plalntlfl! 
to  furnish  tbe  Items  of  the  account  .In,  his 
complaint  so  Ion(;  as  tbe  defendant  may 
obtain  them  under  the  provisions  of  .section 
7016. 

In  LatalUade'v..  S^nta  Barbara  Gas  Co,, 
68  Cal.  4,  the  complaint  filed  In  the  court  .of 
a  Justice  of  the  peace  was  In  the  following 
form':  "Complaint  Santa  Barbara,  October 
20,  1878.  The  Santa  Barbara  Gas  Ca  .t)r.  to 
Maria  AAtonfa  Latalllade.  To  balance  due 
on  rent  of  land,  two  hundred  and-  Jlf  ty  dol- 
lars." And  of  that  complaint  the  court  said ; 
"The  complaint  filed  in  the  court  of  the  Jqs; 
tlce  of  tbe  peace  was  sufficient  to  upliold  a 
Judgment  by  tbe  Justice,  and  Bufficlen,t,  in  the 
absence  of  special  demurrer,  to  sustain  the 
Judgment  of  the, superior  court."  Agaiu,  ,lu 
Montgomery  v.  Superior  Couyt  68  Cal.  .407, 
9  Pac.  720,  the  same  court  said:'  "Pleadings 
In  Justices'  courts  must  be  construed  with 
great  liberality,  and  if  the  facts  stated  are 
sufficient  to  show  the  nature  of  the  claim  or 
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defense  relied  upon,  nothing  further  is  re- 
quired." The  statute  of  California  under 
which  these  cases  were  decided  is  identical 
with  our  own.  We  think  the  complaint  in 
this  action  is  sufficient  to  enable  a  person  of 
common  understanding  to  know  what  is  in- 
tended, and  this  Is  the  test  prescribed  by 
our  Code,  in  section  7005  above,  and  is  the 
general  rule  applicable  in  justices'  courts. 
A  general  discussion  of  this  subject  may  be 
found  in  12  Ency.  PI.  &  Pr.  711,  where  a 
nnmber  of  examples  of  pleadings,  held  to  be 
sufficient,  is  given. 

It  is  next  urged  that  the  trial  court  was 
correct  in  directing  a  verdict  for  defendant, 
and  therefore  erred  in  granting  plaintiffs  a 
new  trial.  In  Ball  r.  Gussenhoven,  29  Mont 
321,  74  Pac.  871,  this  court'  said:  "If  sub- 
stantial evidence  had  been  introduced  prior 
to  the  motion,  which  in'  any  way  or  manner 
tended  to  support  plalntlfTs  contention,  then 
the  weight  of  the  evidence  became  a  question 
for  the  Jury,  and  the  court  properly  refused 
a  motion  to  direct  a  verdict  for  the  defend 
ant."  And  again,  in  Lehane  v.  Butte  Elec- 
tric Ry.  Co.,  87  Mont.  564,  9T  Pac.  IGSS,  we 
btHA  that  on  a  motion  for  a  directed  verdict 
the  truth  of  plaintlffTs  evlflehce'  is  to  be  as- 
sumed, and  it  is  to  be  regarded  In  the  most 
favorable  light.  In  view  of  these  rules,  then. 
It  ii  only  necessary  to  consider  plaintilfs* 
evidence,'  for'tto  m'atter  hb^  emphatically 
defendant's  evidence  contradicts  it,  or  how 
Jnany  witnessed  dfefendant  may  haVe  had  Ih 
support  of  his  defense,  If  the  evidence  of- 
fered by  the  ■  plain tiffb,  when 'c6n|Sldered  in 
the  light  most  favorable  to"  them,  tends'  In 
aiay  way  or'  matiner  .to  support  their  conten- 
tion, then  'the  weight  of  the  Evidence  became 
i  question  for  tlie  Jtf^,  and  the  court  erred 
in  directing  a ,  yerdldt  tot  the  defendant. 

The  plaintitts  offered  in  evidence  the  sale- 
itoioka  of  the  original  entries.  These  show 
that  the  Items  were  charged  to  defendant 
from'  November  21,  1906,  tp  December  28, 
1906 ;  that  from  December  ^  to  January  1, 
1907,  they  were  charged  to  Wm.  Touts,  or 
Yutz.  me  items  sold  on  January  2d  ar^ 
Charged  to  defendant,  and  defendant's  name 
partially  erased,  and  the  words  "West  Hotel" 
written  in 'lien  thereof.  All  the  other  itemd 
are  charged  to  "West  Hotel;*'  The  book- 
keeper for  plaintiffs  testified  that  she  opened 
thtfl  account  with  the  defendant  at  the  di- 
rection of  plainticr  Weggenman,  that  upon 
DieCember  28th  she  understood  that  defend- 
ant objected  to  having  the  items  charged  to 
him  individually,  because  he  was  employed 
by  the  government,  and  that  she  took  it  for 
granted  from  this  fact  that  she  was  to  charge 
the  items  to  Tutz,  and  did  so  Until  about 
January  l^t,  when  plaintUt  Weggenman,  dls> 


covering  this  fact,  directed  her  not  to  use  the 
name  of  Tuts  on  the  sale  slips,  but  to  use 
the  name  "West  Hotel,"  and  pursuant  to  this 
direction  the  slips  thereafter  were  made  out 
to  "West  Hotel."  The  plaintiff  Weggenman 
corroborates  this,  and,  besides,  testlfles  that 
upon  November  22d  defendant  and  Yutz  came 
to  plaintiffs'  place  of  business,  and  defend- 
ant then  said  to  him  that  he  was  sorry  that 
plaintiffs  had  been  "caught"  by  a  former 
lessee  of  the  West  Hotel;  that  defendant 
had  taken  the  hotel  back  and  was  going  to 
run  It  himself ;  that  Mr.  Tutz  would  do  the 
buying,  and  for  plaintiff  to  give  Xutz  what- 
ever he  called  for,  and  charge  the  same  to  de- 
fendant ;  that  defendant  himself  came  sever- 
al times  and  ordered  goods  for  the  hotel,  and 
at  other  times  came  and  Inquired  why  arti- 
cles ordered  had  not  been  delivered.  This 
plaintiff  further  testified  that  the  plaintiffs 
furnished  the  items  shown  by  the  books,  and 
that  he  had  the  items  sold  after  January  1, 
1007,  charged  to  "West  Hotel"  to  accommo- 
date the  defendant,  and  explained  that  audi 
method  was  frequently  employed  In  a  case 
of  that  kind.  Plaintiffs'  ledger  was  also  in- 
troduced In  evidence,  sfliowing  that  all  these 
Items  were  there  charged  to  the  defendant 
The  reasonable  value  of  the  articles  is  ad- 
mitted. 

We  think  the  foregoing  summary  of  the 
evidence  offered  on.  behalf  of  the  plaintiffs 
Is  a  fair  statement  of  it,  considered  In  its 
most  favorable  aspect,  and  upon  tlUs  evl- 
deuQe  the  trial  court  clearly  erred  In  direct- 
ing a  verdict  for  the  defendant  If  believed 
by  the  Jury,;  it  tended  to  show  that  all  of  the 
goods,  except  possibly  those  ordered  on  No- 
vember 21,  1906,  were  ordered  by  and  de- 
livered to  the  defendant,  and  that  defendant 
made  bis  original  promise  to  pay  for  them. 
And  in  this  view  oeC  th^  case  the  trial  «ourt 
properly  granted  plaintiffs'  motion  for  a  new 
trial,  since  it  was  clearly  errcw,-  upon  this 
showing,  to  direct  a  verdict  for  the  defend- 
ant While  the  evidence  also  seems  to  be 
Buffietent  to  justUiy  the  plaintiffs  In  charging 
the  itema  of  Movemlier  21,  1900«  to  defend- 
ant it  is  not  necessary  to  considiw  that  mat- 
ter of  this  appeal. 

In  tliis  disposition  of  the  case  we  have  not 
considered  the  question  Which  was  presented 
and  decided  in  Sanden  r.  Northern  Pacific 
Ry.  Co.,  39  Mont  — »  102  Pat  145,  ana 
again  considered  In  Sutton  t.-  Lowry,  Jast 
decided. 

The  order  granting  a  new  trial  is  affirmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  SMITH,  J.,  con- 
cur. 
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AMERICAN  MINING  CO.,  Limited,  t.  BASIN 

&  BAT  STATB  MINING  CO.  -et  al. 
(Sopceive  CoQrt  of  Moi^am.    Qct  22,  1909.) 

1.  LuoTATioN  or  Aonon  (t  182*)— Puad- 

INO. 

Under  Bey.  Codes,  §  6475,  an  objection  that 
the  action  was  not  commenced  within  the  time 
limited  can  only  be  taken  by  answer. 

[Ed.  Note. — For  otbfer  cases,  aee  Limitation,  of 
Actions,  Cent.  Dig.  !  678;   D«c.  Di$.  i  1^*] 

2.  LniiTATioR  OF  Acnoiw  (J  96*)— Miscass— 

Notice— Rbcobd. 

The  recording  of  certain  deeds  containing  a 
mutual  mistake  is  not  of  itself  constructive  no- 
tice to  the  grantors  of  the  mistake,  bnt  is  only 
to  be  considered  with  other  facts  and  circum- 
stances in  determining  whether  the  grantors  bad 
notice  thereof,  either  actual  or  constructive. 

fEd.  Note.— For  other  eases,  see  Limitation 
of  Actions,  Cent.  Dig.  i  476 ;  Dec  Dig.  f  96.*] 

8.  LnciTATion  of  Aotiors  (J  96*)— Ekcobd— 
Nonox.  .  •  .■ 

The  recording  of  a  deed  is. not  required  to 

charge   the  parties   thereto  with   notice  of   its 

contents. 
[Eld.  Note.— For  other  cases,  see  Limitation  of 

Actions,  Cent  Dig.  S  476;   Dec.  Digi  i  e&*l 

4.  Equinr  (S  87*)— Laches. 

Defendant  in  an  eanity  case  may  avail  him- 
self of  the  complainant^  laches,  though  the  time 
fixed  by  the  statute  of  limitations  has  not  bz- 
pired. 

[Eld.  Note.— For  other  cases,  see' Equity,  Cenb 
Dig.  {  242;   Dec,  Dig.  S  87.*] . 
6.  Equity  (S  88*)— Ljmisatioiw- Pi:-«ADiN<i— 

.Necessity.  '.•  ,"      .   .    , 

A  defendant  in '  ah  canity  suit  need  not 
plead  limitations  in  ^ider  to  avail  Mmself  of 
the  Gomtllainant's  laches.         ■       ■  , 

[Eld.  Note.— For  -other  cases,  see  Equity,  C6nt. 
Dig.  i  ai5;.   Deo.  Dig.  S  88.*] 

6.  Bekobmatjon  of  lustsuianiB  (^  19,  25*) 
—Deeds— Mistake. 

Plaintiff,  in  order  to'  rfecover  iif" a  suit  td 
leform  a  certain  deed  for  mistake,  must  «how  by 
coavincin((  evidence  that  the  deed  as- written  did 
not  contain  the  agreement  actually  made  by  the. 
parties,  that  there  was  a  mutual  mistake  as  to 
a  materia)  fhct,  and  that  it  did  not  occiir  by 
or  result  from  complainant's  negligence^ 

[Eld.  Note.— For  other  cases,  see  Beformation 
of  Instruments,  Cent  Dig.  U  74,  88;  Pec.  Dig. 
U  19,  25.*]  .  , 

7.  Refobmation  of  Instkvments  {|  32*)  — 
Mistake— LAtrifES. 

Where,  in  a  snit  to  reform  certaib  deeds 
executed  by  j^iatiff  to  the  defendant  on  Sepr 
temb«r  25,  ,1897,  for  mistake,  it  appeared  that, 
notwithstanding  the  recording  of '  the  deeds, 
plaintiflTs  officers  did  not  discover  the  mistake 
until  the  trial  of  an  action  by.- plaintiff  against 
defendant  in  1906,  and  that,  .after  the  trial  and 
before  judgment,  plaintiff  sued  to  have  the 
deeds  reformed,  it  was  not  barred  from  obtain- 
ing such  relief  by  laches. 
-  [Ed.  Note.— For  other  cases,  tee  Reformation 
of  Instruments,  Cent.  Dig.  H  119-121;  Dec. 
Dig.  8  32.*]  .         '*"'    " 

Appeal  from  Distrlict  Court,  Jeffersod  Cotuv- 
ty;   Lew,  L.  GaUaway,  Judge. 

ActloB  bf  tbe  American  Mining  Company, 
Limited,  agaiiMit  the  Bluin  &  Bay  State  Min- 
ing Company  and  others.  Decree  for  defend* 
ants,  and  plaintiff,  appeals.  Reversed  and  re- 
manded. 


•For  ether  cases  sea  same  topic  and  section  NCMbBR  in  Dec.  ft  Ami  Digs.  1907  to  dat«,  *  Reporter  Indues 


MjuBsena  Bullard,  for  appellant.  Obaa.  B. 
Leonard,  Wight  &  Few,  and  Gmu  *  JUusdi. 
toe  respondents. 

SMITH,  J.  The  plaintiff  In  this  actios 
seeks  the  retormatlon  of  two  deeds,  also  an 
accounting  for  rents,  and  to  have  .Its  title  to 
tb»-real  estate  in  controvert  qnieted.  The 
complaint  alleges  that  on  September  2S,.1897, 
the  plalntHf  and  the  defendant  Basin  &  Bay 
State  Mining  Company  each  owned  an  nn- 
dlvlded  half  interest  in  certain  real  estate 
in  the  town  of  Basin,  tn  Jefferson  county; 
that  at  the  time  the  Basin  &  Bay  State  Min- 
ing Company  acquired  Its  Interest  tba  land 
was  unimproved  and  thereafter,  bnt  prior  to 
September  25,  1897,  plalntlfl  at  Its  own  ex- 
pense erected  valoable  Improvements  there- 
on, of  which  It  was  tbe  sole  owner ;  tUat  the 
title  of  the  Basin  &  Bay  State  Mining  Com-' 
pany  stood  In  the  name  ot  Alexander  i.  and 
James  Glass  on  the  records  of  Jefferson  coun- 
ty; that  on  September  25,lSdfl,  it  was  agreed 
between  tiie  parties-  th^t  the  Basin  &  Bay 
State  Mining  Company  shtfuld  become -the 
owner  of  one-half  the  Improvements,  and 
that  transfer  ttiereof  should  be  made  bj  the 
plaintiff  to  Alerander  3.  and  James  Glass, 
representing  and. -acting  for  the  company, 
to  the  end  that  the  parties  should  be  tenants 
tai  oominon  of  'the  land,  together  with-  the 
improvtineats  thereon;  that  "It  was  Intended 
by  the  parties  lnt««ited  '  that  the  daeds 
sluMild  convey  a  half :  Itrtnest  tmdtvldeA  in 
the  lmprovemeBts,>ana'tt  :was  not  Intended 
that  any  intereM  In  the  rtel  estate 'ShooM 
be  coBvoyed,  'and  also  that  It  was  not '  Iih 
tended  that  any'  mineral  reservation  should 
be  indnded  tn  the  deeds ;  that  by  the  matnal 
mistake  at  an  the  parties  the  deeds-  w^e  M 
written  as  to  convey- 1  a 'half  Interest  In  the 
real  estate  as  well- as  In  the  in^>rov«nentiij 
and'  also  to  make  a  mineral  ndBertWtion;"  It 
is  further  alleged  that  the  Basin  &  Bay  State 
Mining  Company  collected  and  -aecodnted  for 
the  rents  tintll  -  Angust,  1890,  since  which 
date  It  has  refused  to>  account  therefor;  at* 
so,  that  plaintiff  did  not  discover  the  alleged 
toistalies  in  the  deeds  until  October  19,-1905; 
The  defendants  denied  all  of  the  plaintitFs 
allegations  with  regard  to  niistalreB  in  tbe 
deeds,  and^  denied  the  all^atlon  of  that  {rara- 
graph  of  the  compltot  which  set  fOMh  that 
pldlDtlff  dtd  not  discover  the  mistakes  until 
October  19,  1006.  Defendants  also  alleged 
afflrmatlVWy  that  plaintiff's  cause  of  action 
is  barred  by  the  provisions  of  section  612  of 
the  Code  of  Civil  Proceflnre  of  1895.  Defend- 
ants' so-called  fonrtJi  defense  teads  astoilows; 
"Allege  that,  as  to  the  projierty  mentioned  In 
said  complaint  the  plaintiff  heveitf  gsve  a  good 
and  sufficient  deed  thereto  nnto'  Alexander  J 
Olass  and  James  Glass,  which  by  mesne 
oonv^anaes  has  passed  to  tbe  Basin  ft  Bay 
State   Mining   Ooaapany;    that  said   deeds 
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^enl  recorded  in  the  office  of  the  coxint) 
derk  and  recorder  of  Jefferson  oonnty,  Mont., 
on  the  24th  day  of  March,  1900,  In  book  25  of 
Deeds,  at  page  72,  and  book  29  of  Deeds, 
ait  page  84.  Defendants  allege  that  plalutUT 
Is  barred  from  maintaining  this  action  for 
that  the  records  of  said  connty  clerk  and 
recorder  are  notice  to  the  plalntUI  herein, 
and  plaintiff  has  delayed  its  application  for 
reformation  of  said  deeds  for  over  five  years 
after  such  notice  thereof."  At  the  trial 
James  Glass  testified  in  categorical  substan- 
tiation of  the  allegatlona  of  the  complaint,  re- 
lating to  the  Intention  of  the  parties  at  the 
time  the  transfers  were  made,  and  that  mis- 
takes were  made  in  the  deeds.  He  was  cor- 
roborated by  B.  H.  Kleinsclimidt,  an  officer  of 
the  plaintiff  conyumy,  and  it  was  stipulated 
that.  If  Alexander  J.  Glass  were  present  as  a 
witness,  he  would  testify  to  the  same  effect 
as  had  James  Olasa.  EUelnschmldt  also  tes- 
tlfled  that  the  American  Mining  Company 
first  became  aware  of  the  mistakes  In  the 
deeds  at  the  time  of  a  certain  trial  in  oonrt 
on  October  19,  1006,  and  that  be  personally 
became  aware  of  the  error  at  the  same  time. 
No  other  officer  of  the  plaintiff  testified.  At 
the  close  of  plaintiff's  case,  the  defendants 
moved  for  a  nonsuit,  upon  19  grounds,  the 
principal  of  which  are  substantially:  (1) 
That  no  equity  is  stated  in  the  complaint  ec 
disclosed  by  the  evidence;  and  (2)  tliat  the 
caose  of  action  Is  barred  by  laches  and  the 
ezpreaa  proTlsi<»s  of  the  statuta  The  coart 
granted  the  motion,  and  from  a  lodgment  snb- 
•eqnently  entered  in  Jtavor  of  the  defendants 
and  an  order  denying  plaintiff  a  new  trial 
these  appeals  are  prosecuted. 

We  think  the  district  court  erred  In  grant 
lug  the  motion  for  a  nonsuit  It  is  not  serl- 
otuij  contended  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  testimony  of  James  Olass  is 
ample  to  ^ove  tliat  mistakes  were  made  in 
ttw  deeds,  and  that  they  do  not  express  the 
agreements  between  the  parties.  This  being  so, 
tbe  plaintiff  Is  entitled  to  the  relief  sooght,  un- 
less Its  cause  of  action  is  liarred  by  the  stat- 
nte,  vr  It  has  too  long  delayed  seeking  Qie  aid 
of  a  court  of  equity.  This  action  was  begun 
on  December  11,  1906;  Tbe  section  of  the 
statute  relied  upon  in  this  court  is  referred  to 
by  the  respondents  la  their  brief  as  paragraph 
4,  f  6X3,  Code  Civ.  Proa  1886,  whietL  provides 
that  the  periods  prescribed  for  the  commence- 
ment of  actions,  other  than  for  the  recov- 
ery of  real  property,  are  (among  others)  "wlth< 
in  five  years:  (4>.  An  action  for  relief  on  the 
ground  of  fraud  or  mistake.  The  cause  of 
action  in  such  case  not  to  be  deemed  to  have 
accrued  ontU  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  f^aud  or 
Bistake."  It  is  ImmatBrial  whether  the  pe- 
riod of  limitation  to  be  applied  is  two  years 
or  five  years,  for  tbe  rsaaea  >that  more  than 
five  years  had  elapsed  from  the  time  the 


transfers  were  made  until  the  commencement 
of  the  action,  and  section  613,  Code  Civ.  Proe. 
1896,  Is  not  specially  pleaded;  the  def aid- 
ants relying  upon  the  facts  set  forth  In  their 
fonrth  defense.  The  objection  that  the  ao- 
tlon  was  not  commenced  within  the  time 
limited  can  be  taken  only  by  answer.  Bev. 
Codes  1907,  {  6475 ;  Orogan  v.  Valley  Trad- 
ing Co.,  30  Mont  229,  76  Pac.  211.  It  is  con- 
ceded that  the  section  specially  pleaded — ^1.  e., 
section  612,  Code  Civ.  Proc.  (Rev.  Codes  1907, 
f  6445) — has  no  application.  But  It  is  con- 
tended that  the  defendants  Id  tbetr  fourth 
defense  have  pleaded  the  "facts  showing  the 
defense,"  and  have  therefore  brought  them- 
selves within  the  provisions  of  section  6576, 
Bev.  Codes  1907.  Conceding  this  to  be  true, 
the  only  fact  upon  which  they  r^y  is  mani- 
festly that  the  deeds  were  recorded  in  the 
office  of  the  county  derk  and  recorder  of 
Jefferson  county  on  March  24. 1900,  and  that 
more  than  five  years  elapsed  between  Uiat 
date  and  the  time  of  the  commencement  of 
this  action.  They  contend  that  tbe  record  of 
the  deeds  was  constructive  notice  to  tbo 
plaintiff  of  the  mistakes  contained  therein. 
No  case  exactly  In  point  and  involving  mis- 
take rather  ttian  fraud  has  been  called  to 
onr  attention;  but  respondents  have  refer- 
red ns  to  the  case  of  Shaln  ▼.  Sresovlch,  104 
Cal.  402,  88  Pac.  61,  wherein  the  Supreme 
Court  of  California  held  under  a  statute 
similar  to  our  own  that,  as  fraud  and  mistake 
are  placed  in  the  same  category  in  the  stat- 
ute, the  rules  applicable  to  tb»  one  must 
govern  the  other.  The  rule  Is  thus  laid  down 
In  26  Cyc.  1195 :  "The  principle  which  gov- 
erns the  running  of  the  statute  of  limitations 
in  cases  where  equitable  relief  is  sought  on 
the  ground  of  mistake  Is  substantially  the 
same  as  that  applicable  In  cases  of  frand." 
Many  cases  may  be  found  in  tbe  books  where- 
in the  courts  have  held  that  In  actions 
brought  to  set  aside  conveyances  of  real  prop- 
erty on  the  ground  that  the  same  were  made' 
to  defraud  creditors  the  mere  fact  of  record-^ 
Ing  the  fraudulent  deed  is  not  of  itself  snf- 
fldent  to  charge  a  creditor  with  constructive 
notice  of  the  frandulent  transfer  of  title. 
See  Jones  v.  Danforth,  71  Neb.  722,  99  ».  W. 
495;  Chinn  t.  Curtis  (Ky.)  71  S.  W.  923; 
McOefaee  v.  Cox  (Ky.)  68  S.  W.  632;  Ooul- 
son  T.  Galtsman,  1  Neb.  (Unof.)  502,  96  N.  W. 
349;  Forsyth  T.  Easterday,  63  Neb.  887.  89 
N.  W.  407. 

We  think  tbe  better  r«le  to  be  established 
in  this  state  is  that  the  recording  of  the  In- 
strument is  to  be  considered  with  other  facts 
and  circumstances  in  determining  whether 
the  plaintiff  is  toibe  charged  with  notice,  el- 
ther  actual  or  constructive,  but  that  the  fact 
of  recording  alone  will  not  so  charge  him. 
In  this  connection  it  may  be  noted- that  tbe 
reeord  Of  an  instrament  is  not '  required  ta 
order  to  charge  the  parties  thereto  with  no- 
tice of  Its  contents,  but  for  an  entir^  dif- 
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Cerent  pujn;Ki8e;  Having  epieciit.ad'.lt,  tbey  ar4 
preaujued  to  kjoo^lts  prorfetonsi  4Uid,.U  the 
mere  record  of  Ute  Iqatrumeat  i^  to  be  ood- 
strued  as  notic0,  tben  the  grajttee  jwt^'.al^ 
ways  set  tbe  statute  In  motion  bj  flUng  .tbe 
Instnuuent  In  the  pjcoper  officai  That  no 
such  rule  has  generally  been  recognized  by 
eourts  of  equity  la  evidenced  by  tbe  fact  tjtat 
the  books  contain  .numerous  cases  In  which 
eourts  have  refonned  recorded  Instruments 
years  after  the .  statutory  time  had .  elapsed 
wittM>nt  that  question  evei:  having  been.raia^ 
ed.  In  the  case  of  Jones  v.  Qanforth,  supra, 
the  Supreme  Coui;t  of  N9bFaska  said  this: 
"There  may  be  clrcnmfltanoeB.  under  wblch 
the  recording  of  a  fraudulent  deed  to  his 
real  estate  by  a  debtor  is  sufficient  to  put 
tbe  creditor  upon  inquiry,  whiich.  if,iiunni«d» 
would  lead  to  a  dlseovery  of  the  fraud,  and 
tlier^qr  amount  to  a  discovery  of  the  fraud 
sofflcleut  to  set  the  statute  In  motion;  but 
the  fact  of  the  recording  of  tbe  fraudulent 
deed  Is  not  of  itself  alone  sufficient  to  charge 
the  creditor  with  notice  of  the  fraud."  We 
conclude,  therefore,  that  there  is  In  this  case 
qo  pleading  on  the  part  of  the  defendants- 
which  in  the  light  of  tbe  testimony  would 
warrant  a  court  In  holding  that  tbe  plaintiff's 
cause  of  action  is  barred  by  the  statute  of 
limitations. 

Again,  it  is  seriously  contended  by  the  de- 
fendants that  the  plaintiff  has.  been  guiltr  of 
aucb  laches  as  wUl  induce. a  court  of  equity 
to  refuse  It  relief,  even  though  its  cause  of 
action  be  n«t  barred  by  the  statute.  We  have 
no  doubt  of  tbe  correctness  of  tbe  rule  to  the 
effect  tbat  tbe  dafendant  in  an  equity  case 
may  avail  himself  of  the  laches  of  the  com- 
plainant  notwltbatandbiB  ^e  time  fizsd  by 
the  statute  has  not  expieed  (see  Pattersan  r. 
Hewitt.  196  U.  a.  30&,  25  gup.  Ct.  B6,  49  !<. 
Ed.  214),  and  in  cases  where  he  has  neglected, 
to  plead  the  statute  or  etected  not  to.  do  so. 
See  Badger  v.  Badger,  2  Wall.  87,  17.  L.  Ed. 
888.  It  Is  nndonbtedljr  true;  ks  was  said  by 
the  Supreme  Court  of  Virginia  in  Perslnger 
V.  Chapman,  98  Va.  349,  25  S.  E.  5 :  "Equity 
will  not  extend  its  aid  to  one  who  has  been 
guilty  of  culpable  negligence.  It  requires 
that  the  party  who  asks  relief  on  the  ground 
of  mutual  mistake  shall  tiave  exercised  at 
least  the  degree  of  diligence  which  may  be 
fairly  expected  from  a  reasonable  person." 
In  our  opinion  the  evidence  in  this  case  is 
clear,  satisfactory,  and  convincing  that  the 
deeds  as  written  did  not  contain  the  agree- 
ment actually  entered  Into  by  tbe  parties; 
that  there  was  a  mistake  as  to  a  material 
fact;  that  the  mistake  was  mutual;  and 
that  It  did  not  occur  by,  or  result  from,  tbe 
negligence  of  tbe  plaintiff.  These  are  pre- 
requisite requirements  to  relief  as  laid  down 
by  the  Supreme  Court  of  Wyoming  In  the  case 
of  Grieve  v.  Grieve,  16  Wyo.  358,  89  Pac. 
560,  9  L.  R.  A.  (N.  S.)  1211,  and  we  think 
they  are  fully  met  by  the  plaintiff  here.  In 
the   llgbt  of  tbe   tesUmony   of  Mr.   Glass, 


wher^ ;  b^  explabu  ih^  whole  sitwtion,  tt 
cannpt  boi  said  that  there  was  sncji  negUgenqe 
on  the  poKt  of  the  plaintiff  as  would  preclnd* 
it  fr9m  invoking  the  al/i  <4C  a,i00urt  of  eiiuity. 
Thi^t  a  mistake  was  made  is  true,  but  that 
fact  alene  <;annot  debar  the  plaintiff;  foar 
otherwise  the  court  could,  assume  nq  Juri»< 
diction  in  such  cases.  It  sufficiently  ai^>«a.rs, 
we  think,  from  the  tjestlmony  of  Mr.  Glass 
tbat  Albert  Klelnschmldt  and  liouls  ,HUle- 
brecht^,  t^  president  and  secretary,  reepec* 
tively,  of  the  plaintiff  corporation,  w^re  ig- 
norant of  the  fact  that  a  mistake  was  made. 
It  further  appears  tbat  Messrs.  Glass  for  the 
Basin  <Sb  Bay  State  Mining  Company  ac- 
count to  the  plaintiHr  tor  one-half  the  rents 
derived  from  the  property  from  September 
25.  1897,  to  August,  1899.  This  tends  to 
prove  that  up  to  the  latter  date  both  parties 
were  ignorant  that  a  mistake  had  been  mad^ 
and  that  tbe  Messrs.  Glass,  representing  the 
defendant  companiy,  thought  during  those  two 
years  that,  the  contract  Iiad  been  properly  ex.- 
ecute<l. 

We  find  In  the  answer  an  allegation  "that 
on  the  4th  day  of  January,  1906,  in  an  ac- 
tion then  pending  in  the  district  court  of 
Jefferson  county,  wherein  plaintiff,  herein, 
American  Mining  Company,  Limited, ,  was 
plaintiff  and  defendants  herein.  Basin  Re- 
duction Company  and  W.  A.  Kidney,  were 
defendants,  being  the  same  persons  and  cor- 
porations as  are  parties  hereto,  and  for  tbe 
same  cause  of  action  as  that  set  forth  in  the 
complaint  herein,  Judgment  was  duly  given 
and  made  upon  the  merits  of  said  cause,  a 
copy  of  which  judgment  is  hereto  attached, 
marked  'Exhibit  A,'  and  made  a  part  here- 
of." Tbe  judgment  .referred  to  as  Exhibit 
A  shows  that  the  .court  found  that  "the 
plaintiff  has  failed  to  prove  the  allegations 
of  its  complaint  ia  to  lots  1  and  2,  block  3 
(together  with  th^ '  buildings  and  appurte- 
nances thereon  erected  and  Situate),  in  the 
First  addition  to  tbe  town  of  Basin,"  and 
"the  CDUTJt  BndB  that  the  plaintiff  and  de-' 
fendant  Basin  Reduction  Company's  lessor, 
the  Basin  &  Bay  State  Mining  Company,  are 
the  joint  and  equal  owners  of  lots  twenty 
(20)  and  twenty-one  (21),  in  block  two  (2), 
of  the  First  addition  to  the  town  of  Basin 
in  said  county  and  state,  together  with  the 
two  dwelling  houses  and  appurtenances 
thereon  erected  and  being,  and  that  on  or 
about  the  4th  day  of  September,  1902,  the 
defendant  herein.  Basin  Reduction  Com- 
pany, being  lessee  of  the  Basin  &  Bay  State 
Mining  Company,  without  obtaining  a  writ- 
ten or  other  lease  of  the  plaintifTs  undivided 
one-half  interest  in  the  said  property,  en- 
tered into  the  exclusive  use  and  occupation 
of  the  whole  of  said  property,  to  wit,  lots 
twenty  (20)  and  twenty-one  (21),  together 
with  tbe  two  dwelling  houses  and  appurte- 
nances thereon  erected  and  being,  and,  after 
said  date  and  prior  to  the  filing  of  the  sup- 
plemental complaint  herein,  collected  as  rent 
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trota  BftM  last  described  property  the  sum 
of  seven  hundred  and  twenty  dollars  ($720) ; 
and  that  the  said  defendant  Basin  Reduction 
Company  expended  In  making  repairs  upon 
said  last  described  property  during  said 
time  the  sum  of  one  hundred  and  sixty- 
eight  and  s/ioo  dollars  ($168.06),  and  also 
paid  the  taxes  upon  said  property  for  the 
years  1902,  1903,  and  1904."  And  the  court 
concloded  as  a  matter  of  law:  "(1)  That 
the  plaintUI  Is  entitled  to  recover  of  and 
from  the  defendant  Basin  Reduction  Ck>m- 
pany  the  sum  of  $275.97,  less  one-half  of  the 
taxes  upon  lots  20  and  21,  in  block  2  afore- 
said; the  defendant  Basin  Reduction  Com- 
pany having  paid  all  the  taxes  on  said  lots 
for  the  three  years  aforesaid."  At  the  trial 
of  this  action  R.  H.  Klelnschmldt  testified: 
"Q.  Has  there  ever  been  an  accounting  made 
to  yon  since  1899?  A-  Well,  We  took  Judg- 
ment for  the  rents  on  two  of  the  houses, 
and  that  has  been  paid  since  1899.  Q.  That 
was  the  last  case  you  speak  of?  A,  Yes, 
sir.  Q.  Outside  of  that  Judgment  there  has 
never  been  any  accbuntlhg  since  1899,  has 
there?  A.  There  have  been  a  number  of 
promises  made  bjr  Mr.  Kidney  that  he  would 
make  an  accounting,  but  he  never  made  It 
Q.  He  never  made  an  accounting  then?  A. 
No,  Sir;  except  as  we  compelled  him  In 
court  here." 

It  was  at  the  trial  of  the  action  referred 
to  In  the  answer,  as  we  read  the  record, 
that  R.  H.  Klelnschmldt  first  learned  that 
mistakes  had  been  made  in  'the  deeds,  and, 
as  the  plalntltF  here  was  the  plaintiff  In  that 
case  also,  It  Is  not  a  violent  presumption 
that  It  then  learned  of  the  mistakes  for  the 
first  time  as  testified  to  by  Mr.  Klelnschmldt, 
and  the  record  seems  to  so  indicate.  Ac- 
cording to  the  pleadings  and  testimony  in 
the  case  we  are  considering,  it  was  after 
the  first  case  had  been  tried,  and  before  the 
court  had  rendered  Judgment,  that  this  ac- 
tion was  commenced.     In  addltioiji  to  the 


foregoing,  Mr.  Elelnschmldt  testified  to  an 
Intimate  knowledge  of  the  affairs  of  the 
American  Mining  Company,  Limited.  He 
said  that  he  was  its  secretary  and  treasurer, 
and  one  of  its  trustees,  at  the  time  of  the 
trial,  and  had  held  such  official  positions 
since  Its  Incorporation  in  1890.  It  appears 
from  the  deeds  of  which  reformation  1b 
sought  that  Mr.  Hillebrecht  was  secretary 
in  1897.  So  Mr.  Klelnschmldt  probably 
meant  to  testify  simply  that  be  had  been  a 
trustee  since  1890.  He  appears,  therefore, 
to  have  been  in  a  position  to  know  whether 
the  plaintiff  discovered  the  mistake  in  the 
deeds  prior  to  October  19,  1905.  We  do  not 
know  from  the  record  how  lofig  after  189T 
Mr.  Albert  Kleinschmidt  and  Mt.  Hillebrecht 
continued  to  be  ofiicers  of  the  company,  or 
where  Uiej-  were  at  the  time  «f  the  trial. 
In  view  of  the  foregoing,  however,  and  the 
fact  that  the  defendants  elected  to  offer 
no  testimony  at  the  trial,  and  the  further 
consideration  that  it  la  so  palpable  from 
the  testimony  that  tlie-  mistakes  relied  upon 
by  the  plaintiff  were  actually  made,  we  feel 
that  the  relief  prayed  for  should  be  granted. 
This  is  a  case  which  should  be  finally  deter* 
mined  by  this  court  StevMis  v.  Trafton,  3S 
Mont.  520,  93  Pac.  810.  We  are,  'however, 
unable  to  ascertain  what  sum  is  due  the 
plaintiff  for  Its  share  of  the  rents. 

The  Judgment  and  order  of  the  district 
court  for  Jefferson  county  are  reversed,  and 
the  cause  is  remanded  to  that  court  with  dl- 
rectlons  to  ascertain  the  amount  due  the 
plaintiff  on  account  of  rents,  and,  if  neces- 
sary, to  take  furOier  testimony  on  that 
question  alone.  After  such  amount  ia  ascer- 
tained, the  court  is  directed  to  enter  a  Judg- 
ment therefor  in,  favor  of  plaintiff,  and  alsO' 
reforming  the  deed's  and  quieting  its  title 
to  the  land  In  controversy,  as  prayed  for. 

Reversed  and  remanded. 


BRANTLY,   C.  J., 
concur. 


and  HOLLOWAY,  J., 
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TUCKER  et  al.  ▼.  WYOMING  COAL  MIN- 
ING CO. 
(Supreme  Oonrt  of  Wyoming,     Nov.  8,  1009.) 

1.  Nbw  Trial  ({  134*)— Motion— Setmho  Oct 
Newxt  Dibcovebed  Btidence. 

A  motion  for  new  trial  sufficiently  sets 
out  the  newly  discovered  evidence,  especially  in 
tiie  absence  of  objection  below,  as  "the  govern- 
ment comer  stone,  marking  the  south  quarter 
corner  of  section  24,  *  •  •  snch  comer  stone 
having  been  discovered  in  place  since  the  trial, 
*  •  •  all  of  which  will  more  fully  appear 
from  the  affidavits  •  •  •  hereto  attached 
and  submitted  herewith";  the  affidavits  ftiily 
stating  the  manner  in  vhich  the  stone  was 
found,  its  marking,  and  the  place  discovered  by 
reference  to  testimony  on  the  original  trial. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  f  252;    Dec.  Dig.  {  124.*] 

2.  New  Twal  (|  104«)— TJewlt  Disooviibd 
BviDEHCB— "Cumulative  Evidence. " 

"Cumulative  evidence"  for  which  a  new 
trial  will  not  be  granted  is  evidence  of  the  same 
kind  or  character,  to  the  same  point,  which  is 
not  the  case  in  a  salt  depending  on  the  true 
location  of  a  government  quarter  section  cor- 
ner, there  having  on  Oui  trial  been  no  direct 
evidence  of  the  location  'of  the  comer,  but  the 
witnesses,  surveyors,  having  treated  it  as  a  lost 
comer,  and  proceeded  to  re-establish  it  by  sec- 
ondary evidence,  the  courses  and  distances  from 
other  recognized  original  comers,  and  the  newly 
discovered  evidence  being  the  government  cor- 
ner stone,  discovered  in  place,  direct  evidence  to 
which  the  courses  and  oistanoes  must  yield. 

[Bd.  Note.— For  otker  cases,  see  New  Trial, 
Cent.  Dig.  SS  218-228 ;  Dec.  Dig.  S  lOt* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  2,  pp.  178a-1785.] 

8.  New  Trial  (§  102*)— Newlt  Discovered 

Evidence- Dtliqence. 

That  plaintiff,  in  a  anit  depending  on  the 
true  location  of  a  government  quarter  section 
comer,  used  due  diligence  before  the  trial,  so  as 
to  entitle  him  to  a  new  trial  on  newly  discov- 
ered evidence,  the  eoverament  comer  stone  dis- 
covered in  place,  is  sufficiently  shown  by  the 
tact  that  before  the  trial  he  caused  the  section 
to  be  surveyed  by  two  competent  surveyors,  one 
of  them  the  county  surveyor,  who  did  not  dis- 
cover it. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ft  210-21,4:;   Dec.  Dig.  |  102.*] 

4.  Appeal  aAd  Bkrox  (|  981*)  —  Review — 

B*ii«DiB08  OF  Fact. 

Whether  due  diligence  was  exercised  to  dis- 
cover before  the  trial  evidence  on  which,  as 
newly  discovered,  new  trial  is  sotight,  is  a  ques- 
tiiMi.of  fact  for  the. trial  oonrt,  whose  finding 
tberaoB,  having  any  evidence  to  support  it,  can- 
.not  be  disturbed. 

[ESd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  3876;    Dec  Dig.  i  981.*] 

Error  to  District.  Court,  Sheridan  County; 
Carroll  H.  Partnele«,  Judge. 

Action  by  ttie  Wyoming  Coal  Mining  Com- 
pany against  Barton  Tucker  and  anothier. 
Plalstur  was  granted  a  new  trial,  and  de- 
fendants bring  error.    Alarmed. 

StottB  &  Knme,  for  plahittffB  in  error. 
Lonabaugb  &  Wenzell,  for  defendant  In  error. 

BHARD,  J.  This  action  was  brought  by 
tbe  defendant  ta  error  against  the  plaintiffs 
hi  error  to  recover  the  possession  of  a  cer- 


tain Btrli»  of  land  claimed  by  both,  parlies. 
The  case  was  tried  to  a  jury,  resulting  in 
a  verdict  and  Judgment  in  favor  of  defend- 
ants below.  A  motion  for  a  new  trial,  made 
by  defendants  below  on  the  grounds  that 
the  verdict  and  Judgment  were  contrary  to 
and  not  sustained  by  the  evidence,  and  were 
contrary  to  law,  was  denied;  and,  within  the 
time  allowed  by  law,  said  plalntUI  moved  for 
a  new  trial  on  the  ground  of  newly  discov- 
ered evidence,  which  motion  was  sustained 
and  a  new  trial  granted.  From  the  order 
granting  a  new  trial,  plaintiffs  In  error  bring 
the  case  here  on  error.  It  Is  urged:  (1)  That 
the  motion  does  not  sufficiently  state  the  new- 
ly discovered  evidence;  (2)  that  It  Is  merely 
cumulative;  and  (3)  that  It  fails  to  show  due 
diligence  In  discovering  it  before  the  trial. 
It  appears  that  the  plaintiffs  in  error  are 
the  owners  of  the  S.  E.  ^  of  the  N.  E.  li  of 
section  24,  township  57  N.,  range  85  W.,  of  the 
sixth  P.  M.  In  Sheridan  county,  and  that  the 
defendant  In  error  owns  the.  S.  W.  M  of  the 
N.  E.  ^  of  said  section,  and  that  the  matter 
In  controvei^gy  In  this  case  is  the  location  of 
the  true  boundary  line  between  these  two 
tracts,  and  that  d^ends  upon  the  true  loca- 
tion of  the  quarter  section  corner  on  the 
south  side  of  the  sectloa  Mr.  Huntington, 
the  county  surveyor  of  Sheridan  county,  tes- 
tified on  the  trial  to  having  made  a  survey 
of  the  section,  but  failed  to  find  a  properly 
marked  corner  which  he  could  Identity  as 
the  original  quarter  section  corner  set  by 
the  government  surveyors,  but  that  he  found 
«  pUe  of  rock  which  in  courses  and  dis- 
tances closely  corresponded  with  all  original 
corners  found  and  identified  by  him  in  that 
locality,  except  those  on  the  east  side  of  the 
section.  This  pile  of  rock  Is  about  200  or 
300  feet  north  and  about  700  feet  east  of 
where  the  quarter  comer  should  be  by  course 
and  distance  from  Hie  southeast  corner  ^f 
the  section.  The  quarter  section  corner  on 
the  north,  which  la  fully  marked  as  he  states. 
Is  likewise  substantially  the  same  distance 
east  and  north  from  where  it  should  be  by 
course  and  distance  from  the  northeast  cor- 
ner, but  otherwise  ciurrespouds  in  courses  and 
distances  ft<am  the  other  original  corners 
found  by  him.  He  found  no  corners  corres- 
ponding either  in  courses  or  distances  from 
the  corner  at  the  northeast  or  the  southeast 
of  the  section.  From  his  survey  he  concluded 
that  the  pile  of  rock  above  mentioned  was 
the  true  location  of  the  original  quarter  sec- 
tion comer,  and  that  the  east  half  of  the  sec- 
tion was  short,  and  subdivided  it  accordingly. 
Mr.  Williams,  a  surveyor  and  engineer,  also 
surveyed  this  section  in  June,  1907,  and  his 
testimony  corroborates  that  of  Mr.  Hunting- 
ton in  nearly  every  particular  as  to  the  otlg- 
Inal  corners  fonnd,  as  to  courses  and  dis- 
tances, and  that  no  comers  were  found  In 
running  west  from  the  section  ooraers  on  the 
east  side  of  the  section.     He  further  states 
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that  he  found,  on  a  prerlous  snrrey,  the 
quarter  section  comer  one  mile  north  of  the 
north  quarter  section  corner  of  section  24, 
and  that  both  of  these  comers  were  due 
north  of  this  pile  of  rock.  Mr.  Worthlngton, 
a  surveyor,  testified  that  he  surveyed  west 
from  the  southeast  corner  of  the  section  for 
one  mile  and  found  no  comers.  There  was 
no  evidence  produced  on  the  trial  by  either 
party  that  any  one  had  discovered  this  quar- 
ter section  corner  as  the  same  is  described  in 
the  government  field  notes  read  in  evidence, 
which  describe  the  corner  as  marked  by  a 
granite  stone  10x8x7  Inches,  6  inches  in  the 
ground,  marked  %  on  north  face,  and  a  pit 
north  of  stone  and  a  mound  of  earth.  We 
have  referred  to  the  evidence  for  the  purpose 
of  showing  clearly  the  character  of  the  evi- 
dence produced  on  the  trial  as  to  the  loca- 
tion of  this  corner. 

The  first  objection  to  the  rnling  of  the  dis- 
trict court  urged  in  the  brief  of  counsel  for 
plaintiffs  In  error  Is  that  the  motion  does  not 
suffldently  set  out  the  newly  discovered  evl- 
dai>ce.  Mo  such  objection  appears  to  have 
beoi  made  In  the  lower  court;  the  motion 
being  resisted  there  solely  on  the  grounds 
ttaat  the  newly  discovered  evidence  was 
cumulative,  and  that  the  motion  and  afll- 
davits  In  its  support  failed  to  show  diligence. 
The  newly  discovered  evidence  stated  in  the 
motion  Is  "the  government  comer  stone, 
marking  the  south  quarter  comer  of  section 
24,  *  *  *  such  comer  stone  having  been 
discovered  In  place  since  the  trial  of  said 
action,  all  of  which  will  more  fully  appear 
from  the  aflSdavIts  of  W.  W.  Anderson  and  E. 
B.  Iionabaugh,  hereto  attached  and  submit- 
ted herewith,  la  support  of  this  motion." 
The  affidavit  of  Mr.  Andersen  states  fnlly 
the  manner  In-  which  be  fonnd  the  stone, 
its  marking,  and  the  place  where  discovered 
by  reference  to  the  place  mentioned  In  the 
testimony  of  the  witnesses  Huntington  and 
Williams.  We  think  the  motion  was  suffi- 
cient, especially  In  the  absenoe  of  any  objec- 
tion In  the  lower  court  on  that  ground. 

It  Is  next  contended  that  the  newly  dis- 
covered evidence  Is  merely  cnmulatlve.  It 
Is  well  settled  that  a  new  trial  will  not  be 
granted  en  account  of  newly  discovered  evi- 
dence which  is  merely  onmulatlve.  Unk  t. 
U.  P.  By.  Co.,  8  Wyo.  880,  S»  Pac  741;  14 
Bnc.  P.  A;  P.  811.  Cnmulatlve  evldenoe  Is 
evidence  of  the  same  kind  to  the  same  point; 
bat  it  is  not  cumulative  If  It  la  of  a  different 
character  and  of  a  s^arate  and  distinct  fact 
In  the  case  of  Building  Am'ji  v.  McMulIen, 
SO  Kan.  498,  53  Pac.  481,  the  action  was  upon 
a  bond  which  was  lost,  and  could  not  be 
found  at  the  time  of  the  trial.  The  surety 
on  the  bond  denied  its  execution.  On  the 
trial  testimony  was  ofCered  that  the  bond  was 
executed,  and  that  one  of  the  signatures 
'thereto  was  that  of  the  surety.  The  court 
said:  "This  was  merely  the  opinion  of  ex- 
perts, which,  in  character,  is  distinctly  dif- 
ferent from  the  Instrament  itself  upon  which 


the  action  was  brought"  And  In  a  former 
pairt  of  tiie  opinion  the  court  said-.  "The  fAdt 
that  the  testimony  may  tend  to  prove  the 
saihe  issue  upon  which  proof  was  oOerwi  <n 
the  trial  la  not  enough  to  make  It  coiDUla- 
tive;  and  whether  or  not  It  Is  cumulative 
Is  to  be  determined  from  Its  kind  and  charac- 
ter, rather  than  from  its  effect."  Guyot  t. 
Butts,  4  Wend.  (N.  Y.)  679;  Protection  Ute 
Ins.  Co.  V.  Dill,  01  111.  174;  Wilson  v.  Plafik, 
41  Wis.  94. 

In  this  case  there  was  no  direct  evidence 
as  to  the  location  of  the  oomer  in  question. 
No  witness  claimed  to  have  sera  It  at  any 
time,  and  there  was  nothing  founc^  by  either 
of  the  surveyors  that  could  be  identified  as 
the  original  monument  placed  by  the  gov- 
enuneot  surveyors  to  mark  the  owner.  Thej 
treated  It  as  a  lost  comer,  and  proceeded  to 
re-establish  It  according  to  the  best  evidence 
at  their  command,  which  was  by  courses  and 
distances  from  other  recognized  ortglnai  oor- 
ners.  This  evidence  was  secondary  In  char- 
acter, and  of  a  lowar  degree  than  the  monu- 
ment Itself,  which.  If  found  in  place,  was 
condusive  whether  Its  location  agreed  with 
the  courses  and  distances  called  for  in  the 
field  notes  or  not  In  retracing  the  public 
land  surveys  the  mle  is  well  settled  that 
courses  and  distances  must  yield  to  fixed 
monument;),  and  where  they  do  not  agree, 
the  monuments  govern.  In  Ogllvie  v.  Cope- 
land,  146  in.  08,  33  N.  a.  1085,  the  court  said: 
"The  field  notes  and  plat  are  assumed  to  be 
correct  until  the  contrary  is  shown,  and  they 
are  Important  evldsnce  In  ascertaining  where 
monuments  are  located;  but,  If  the  location 
of  the  monument  is  clearly  shown  by  other 
evidence  to  be  at  a  distance  different  than 
that  given  In  the  field  notes  and  plat,  they 
must  give  way.*'  To  the  same  effect .  see 
Britton  V.  B'erry,  14  lUcb.  53;  Hess  v.  Meyer, 
73  Mich.  259,  41  N.  W.  422;  Nesselrode  v. 
Parish,  69  Iowa,  670^  Ift  N.  W.  746;.  Doo- 
lltUe  V.  Bailey,  85  Ofowa,  398;  63  N.  W.  887; 
VromSDv.  Dewey,  88  Wis.  630;  Orcer  T. 
Squire,  9  Wash.  359,  37  Pac.  645;  Ooodman 
V.  Myrick,  6  Qr.  65.  We  think  the  difference 
in  the  character  of  •  the  evidence  produced 
upon  the  trial  and  the  newly  discovered  evi- 
dence is  clear.'  Thefohner  consisted  Solely 
of  facta  from  which,  In  the  absence  of  better 
evidence,  th^  location  of  .the  lost  corner  may 
be  arrived  at  as  near  as  may  be,  while  the 
latttnr  is  direct  evidence  of  the  exact  location 
of  the  comer  as  originally  placM.  It  li 
evidence  of  a  distinct  fact,  niaiUely,  the' ex- 
istence «f  the  original  'monument;  a  fa4t 
not  shown  upon  the  triad.  We  think  the 
evidence  was  not  merely  cumulative,  and  that 
there  was  no  error  in  sustaining  the  motion 
on  that  grtiund.  . 

The  remaining  contention  is  that  diligence 
to  discover  the  new  evident  before  the  trial 
Is  not  shown.  Whe^er  doe  diligence  was 
exercised  in  that  respect  was  a  question  of 
fact  to  be  determined  by  the  trial  court  and 
hill  finding  should  not  b«  disturbed  U  there 
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iraJi  evidetice  to  rappoH  it.  It  eppeaVB  that 
before  the  trial  the  plalntiS  below  caused 
Burreys  of  the  section  to  be  made  by  two 
competent  rarveyors,  one  of  whom  was  the 
county  Burreyor.  This  of  itself  we  think 
■hows  each  diligence  as  meoa  of  ordinary 
prudence  exercise.  In  luCh  matters,  and  war- 
ranted the  oovirt  In  so  finding. 

Finding  no  error  In  tbe  record,  tbe  Judg- 
ment of  tbe  district  court  Is  affirmed. 

Affirmed. 

POTTBa,  O.  J.,  and  SOOTT,  J.,  coBear. 

(U  Wyo.  UO) 

BOABD  or  OOUNTT  CXUtl'RS  OF  SBKRI- 

DAN  COUNTY  ▼,  PATRICK. 
(Bnprtma  Court  of  Wyemlng.    Nov.  8,  1906.) 

i.  EraHWATs  (t  79*>— ABAirDomnifT— Nbbxs- 

■iTT  or  OrFiciAi.  AiTF. 

The  right  of  tbe  public  to  use  a  highway 
can  only  be  taken  away  throngh  the  official  acts 
of  the  board  of  county  eommiseionen,  and  the 
fact  that  the  commiwloners  IndivMuaily  told 
one  to  remove  hi*  fence  and  thereby  obstruct 
such  highway  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  f  286 ;  Dee.  Dig.  8  79.*1 

2.  HiOHWATS  (i  T*)— By  PBEscBmron— Ad- 
vaii8B  CRABACTza  or  Us*— Dkviatioii  fbox 
Tbavblbd  Wat. 

The  nninterrupted  nse  by  the  pablic  for 
19  years  of  a  road  diverted  from  Its  original 
coarse  as  originally  sarveved  to  and  over  the 
wild  and  uniaclosea  land  of  an  individoal  is  not 
of  itself  sufficient  to  rest  title  by  prescription, 
in  tbe  absence  of  a  Showing  that  the  road  as 
nsed  was  the  only  practical  one,  for  user  to 
ripen  lata  title  most  be  adverse  to  occupancy  or 
■ctoal  as  oppoaed  to  constructive  poMcnsion,  un- 
der a  claim  of  public  right  known  to  the  owner. 
[EA.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  t  18;   Deft  Dig.  f  7.*] 

S.  HiOHWATS    (I    8*)  —  Bt    FnSCBIPTIOK  — 

Cx^AJM  oa  CoLoa  or  Riobt  to  Usb. 

In  the  absence  of  a  dedication,  express  or 
implied,  by  tbe  owner  of  land  for  a  public  road 
other  tnan  by  his  silence,  there  mast  be,  in  ad- 
dition to  the  nse  of  a  road  over  nnfanproved  and 
vacant  lands  by  tlw  public  assumption  of  con- 
trol and  Jurisdiction  over  the  road  oy  the  board 
of  county  comnrissioners  for  the  period  of  lim- 
itation, as  a  clahn  of  poblic  rixbt  is  essential, 
iMd  such  daim  can  only  be  made  by  tbe  pablic 
ttfough  its  .duly  constituted  authorities. 

[EA.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  S  11 ;   Dec.  Dig.  {  8.»] 

4.  HioawATB  (8  17*)  —  Bt  Pbescbiptiow  — 

BDBDBI*   or  FBOOF. 

A  connty  seeking  to  establish  a  highway 
hy  pnecription  over,  aniippreved  and  vacant 
land  not  expressly  or  InnJtedl^  dedicated  to  the 
public  by  the  Owner  other  than  by  his  mere 
silence,  notwithstanding  tbe  use  by  the  public, 
has  the  burden  of  proving  axsumptlon  of  con- 
tml  and  of  Jurisdiction  over  tbe  road. 

(Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  I  24;  D*c.  Dig.  i  17.*J 

l|.  HiOHWATS  (I  7*)— Bt  Pbescbiption— Peb- 

aiissivE  Vbk. 

Permissive  use  by  the  pnblie  overitbe  laad 
of  an  individual  for  a  road  is  not  adverse,  and 
wHl  never  x;ipen.  into  title  by  prescription. 

[Ed.  Note,— For  other  cases,  see  Highways, 
Cent  Dlg.l  10;    Dec.  Dig.  f  7.*]  ■ 


B.  KvnteifcB  if  2s*)-^VDnTA£  Nonet— Bx- ' 

:  ISTENOB  Or  CotTSTIES. 

The  Supreme  Court  takes  judicial  notice  of 
the  fact  that  a  county  was  nnoreani^ed  until 
a  designated  year,  and  that  prior  mereto  it  Was 
a  part  of  another'  county. 

(Bd.  Jfote.— For  other  cases,  see  Kvidence, 
Cent  Dig,  i  81;   Dec  Dig.  {  25.*]    . 

7.  HianWATB  ({  6*)— Bt  Pbmobiptiow— In- 

tbbbcftiok  or  Use. 

Where  repairs  to  a  road  or  assumption  of 
control  over  it  by  public  authority  consisted  of 
work  performed  more  than  10  years  after  the 
use  by  the  iiubilc  began,  and  within  10  years 
prior  to  the  time  tbe  owner  of  the  land  obstruct- 
ed the  road  by  constructing  a  fence,  there  was 
no  road  by  prescription,  for  the  owner's  act  in- 
termpted  the  mnning  of  the  statute. 

[E^.  NotCLT— Foe  other  cases,  see  Highways, 
Cent  Dig.  I  9;  Dec.  Dig.  {  6.*] 

Brror  to  District  Court,  Sheridan  Oonnty ; 
Carroll  H.  Parmelee,  Judge. 

Action  by  Algernon  S.  Patrick  against  the 
Board  of  County  Commlsalonera  of  the  Coun- 
ty of  Sheridan.  There  waa  a  Judgment  for 
plaintffT,  and  defendant  brings  error.  Af- 
firmed. 

Charles  A.  Eutcher.  for  plalntUF  In  error. 
W.  S.  Metx,  for  defendant  In  error. 

SCOTT,  J.  The  defendant  in  error  (plain- 
tiff below)  brought  this  action  in  the  district 
court  of  Sheridan  county  against  tbe  plain- 
tiff In  error  (defendant  below)  to  enjoin  the 
county  from  interfering  with  or  removing 
a  fence  theretofore  constructed  by  him  across 
a  road  known  as  the  "Soldier  Creek  Boad." 
A  temporary  injunction  was  allowed,  which 
upon  Issue  Joined  and  trial  thereon  was 
made  perpetoal.  Tbe  county  brings  the  case 
here  on  error. 

It  Is  assigned  as  error:  First,  that  the 
decision  and  Judgment  are  contrary  to  law; 
and,  second,  that  the  decision  and  Judgment 
are  not  sustained  by  sufflclent  evidence  and 
are'  contrary  to  and  against  the  great  weight 
of  the  evidence.  '  For  convenience  these  a*-' 
signments  will  be ,  considered  together.   ' 

From  the  record  It  appearb  that  as  early' 
as  1883  Patrick  was,  and  continuously  thence- ' 
forth  has  been,  and  Is  now,  the  owner'  In  fee 
of  sections  29  and  80  of  township  66  north 
of  range  86  west  of  the  8>tth  principal  merid- 
ian formerly  in  Johnson  county,  but  since 
the  time  of  its  organisation  In  1888  In  Sheri- 
dan county,  Wyo.  The  evldeDlce  traded  to 
show  that  on  February  4,  1886,  there  wad 
filed  in  the  office  of  the  county  Clerk  of  John- 
son county  a  phit  and  the  field  notes  of  the 
county  surveyor  of  that  county  of  a  survey 
theretofore  made  by  him  of  tfte  Soldier  Creek 
road,  and  which  plat  and  Add  notes  show 
the  location  of  the  road  as  surveyed  to  be  on 
the  north  boundary  and  along  the  section 
line  of  said  sections  29  and  30:  Owing  to  the 
fact  that  there  was  a  hill  or  bluff  upon  tli» 
north  boundary  of  section  30,  the  road  as 
actually'  follo(wed  by  tbe  public  from   tbs 
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tlmfl  of  sndr  mrrey  nntU  closed  by  PatrtA 
diverged  to  the  south  of  the  section  lines 
over  and  across  Patrick's  land  and  around 
the  base  of  the  bill.  Patrick's  north  fence 
was  parallel  to,  south  of,  and  followed,  the 
road  in  its  divergence  atoand  the  bill.  The 
road  was  a  thoroughfare  and  one  of  the  main 
traveled  roads  from  Dayton  In  said  county 
of  Sheridan  to  the  county  seat  until  the 
spring  of  1905,  when  Patrick,  being  in  ig- 
norance of  the  true  location  of  the  north 
section  line  of  said  sections  29  and  30,  pro- 
cured a  survey  to  be  made  and  discovered 
that  the  fence  which  he  supposed  bad  been 
erected  on  the  section  line  as  well  as  the 
road  was  south  of  the  section  line  in  some 
places  more  than  400  feet,  and  that  there 
was  about  15  acres  of  bis  land  uninclosed 
and  north  of  the  fence.  He  then  tore  down 
Us  fence,  or  rather  moved  It  north,  and  re- 
constructed it  along  and  parallel  with  the 
section  line  as  surveyed,  and  opened  a  road 
as  originally  surveyed  on  th,e  section  line 
over  the  bluff  which  had  been  avoided  by 
that  part  of  the  road  which  had  theretofore 
crossed  his  land.  The  members  of  the  board 
of  county  commissioners  threatened  or  were 
about  to  take  official  action  by  causing  the 
fence  to  be  removed  from  the  line  of  travel 
as  theretofore  used  by  the  public  under  the 
provisions'of  section  1926,  Bev.  St  1899,  and 
had  notified  him  offlclally  of  their  Intention 
to  do  so,  whereupon  this  action  was  com- 
menced to  enjoin  the  board  from  so  doing. 

The  county  did  not  defend  upon  the  ground 
of  a  legally  located  highway — ^that  is,  a  high- 
way located  under  the  provisions  of  the  stat- 
ute— but  on  the  ground  that  the  road  bad 
become  a  lawful  public  road  by  user  for 
more  than  the  period  of.  10  years;  that  be- 
ing the  time  limited  by  statute  within 
which  an  action  for  the  recovery  of  real  es- 
tate may  be  brought  after  the  cause  of  ac- 
tion accrues.  Section  3451,  Bev.  St  1899. 
Patrick  dalma  that  when  he  discovered  the 
true  north  line  .of  his  land  by  reason  of  the 
survey  he  called  at  the  room  where  the 
bpard  of  county  commissioners  held  their 
sessions,  and  converse  with  the  Individual 
members  of  the  board,  and  was  told  by  them 
to  move  bis  fence  to  the  section  line.  There 
is  no  record  evidence  of  any  official  action 
of  the  board  In  this  matter,  and,  that  being 
so,  there  was  no  authority  vested  In  Patrick 
by  the  verbal  consent  of  the  individual  mem- 
bers of  the  board.  Schwerdtle  v.  County  of 
Placer,  108  Cal.  589,  41  Pac.  448.  The  pub- 
lic could  not  be  deprived  of  Its  right,  if  any, 
to  use  the  road,  except  by  and  through  the 
official  acts  of  the  board,  and,  in  the  absence 
of  such  act,  the  parties  would  be  left  In  the 
same  position  as  though  no  such  consent 
had  been  given. 

There  is  no  question  here  raised  as  to  the 
validity  of  the  road  as  originally  surveyed 
along  iihe  section  line.  The  question  pre- 
sented by  the  record  Is:    Can  a  road  so  locat- 


ed be  diverted  from  its  original  course  to 
and  over  lands  of  another  in  the  absence 
of  dedication  by  the  owner  without  official 
action  or  the  assumption  of  control  by  tbe 
board,  and  by  long-continued  use  by  the  pub- 
lic become  a  public  or  county  road?  It 
will  be  observed  that  the  part  of  the  road 
here  Involved — ^that  is,  in  so  far  as  it  runs 
south  of  tbe  section  line  across  Patrick's 
land — had  been  so  used  by  the  public  for 
19  years  without  objection  by  blm  before 
he  moved  his  fence.  The  land  was  wild  and 
uninclosed,  and,  while  there  la  some  conflict 
In  the  decisions,  we  are  of  the  opinion  that 
this  long  period  of  uninterrupted  use  by  the 
public  was  not  of  itself  sufficient  to  vest  title 
by  prescription.  The  great  weight  of  an- 
thority  supports  this  view  and  is  based  upon 
the  proposition  that  such  user  In  order  to 
ripen  Into  title  most  In  some  way  be  ad- 
verse to  occupancy  or  actual  as  opposed  to 
constructive  possession,  under  a  claim  of  pub- 
lic right  known  to  the  owner.  22  A.  &  H. 
Ency.  of  Law,  1221,  1222.  The  record  does 
not  disclose,  nor  Is  it  here  contended,  that 
the  part  of  the  road  Involved  was  the  only 
practical  way  for  a  road  at  that  point  so. 
as  to  bring  it  within  the  exception  to  this 
rule;  but,  on  tbe  contrary,  it  shows  the 
travel  of  a  road  by  tbe  public  in  that  vicini- 
ty since  the  fence  was  moved  upon  a  dUtereqt; 
line  and  as  originally  surveyed. 

In  addition  to  the  use  of  the  road  by  the 
public  in  the  absence  of  a  dedication,  express 
or  implied,  by.  the  owner  of  the  land,  other 
than  by  his  mere  silence,  assumption  'of  con- 
trol and  Jurisdiction  over  It  by  the  board 
of  county  commissioners  for  the  period  of 
limitation  should  be  sbown.  The  burden  Of 
proof  was  on  the  county  to  pfove  its  affirma- 
tive defense.  Evidenos  of  assumption  of  con- 
trol and  of  Jurisdiction  over  the  road  by  the 
public  through  Its  proper  authorities,  as  by 
recognition  and  working  tbe  road  by  public 
authority,  for  the  required  length  of  time,- 
is,  we  think,  necessary  to  support  the  title 
by  prescription.  In  other  words,  a  claim  of 
public  right  is  essential,  and  such  claim  can 
only  be  made  by  the  public  through  its  duly 
constituted  authorities.  Stewart  t.  Frink, 
94  N,  C.  487,  55  Am.  Eep.  619.  Its  use  would 
then  l>e  under  a  claim  of  right,  and,  if  with 
the  knowledge  of  the  owner,  would  consti- 
tute adverse  user.  Jones  v.  Bright,  140  Ala. 
268,  37  South.  79;  Gehrls  v.  Fuhrman,  68 
Neb.  325,  94  N.  W.  138 ;  Washington  v.  Steln- 
er,  25  Pa.  Super.  Ct  382.  Hie  land  In  ques- 
tion being  unimproved  and  uninclosed  prairie 
land  until  some  public  authority,  acting  with- 
in its  proper  sphere,  assumed  supervision  or 
control  of  the  road  or  kept  it  in  repair,  the 
use  of  it  by  the  public  will  be  deemed  to 
have  been  permissive  by  the  owner.  O'Con- 
nell  V.  Chicago,  etc.,  E.  Co.,  184  ni.  308,  56 
N.  E.  355;  Watson  v.  Adams  County,  38 
Wash.  662,  80  Pac  201;  22  A.  &  B.  Bncy.  of 
Law,  1222.    EHich  use— tbat  la  to  say,  use  by 
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permission  or  gnfferance — is  not  adverse,  anfl 
cannot  ripen  Into  title,  no  matter  how  long 
conttnaed.  Jones  t.  Brlgbt,  supra;  Hartley 
▼.  Vermillion  (Cal.  1902)  70  Paa  278;  1  Cyc. 
1030;  22  A.  &  E.  EJncy.  of  Law,  1221,  1222, 
and  cases  cited  In  the  footnotes. 

In  the  case  before  us  one  witness  testified 
that  he  viewed  and  laid  out  the  road  in  1885, 
and  that  since  then  there  had  been  very  lit- 
tle divergence  from  the  road  as  laid  out  and 
that  traveled  by  the  public  over  Patrick's 
land.  He  further  testified  that  In  the  fol- 
lowing summer — that  Is,  in  1886 — be  worked 
on  that  part  of  the  road  which  was  closed 
by  the  fence,  and  that  he  so  worked  under 
the  direction  of  the  road  supervisors  of  Sheri- 
dan county.  This  court  takes  Judicial  no- 
tice of  the  fact,  as  the  trial  court  undoubted- 
ly did,  that  Sheridan  county  was  unorgan- 
ixed  until  1888.  The  witness  was  undoubt- 
edly mistaken,  but  his  evidence  stands  in  the 
record  uncontradicted.  We  know  Judicially 
that  Sheridan  county  .was  a  part  of  John- 
son county  at  that  time,  and  it  may  be  that 
the  witness  meant  to  say  Johnson,  Instead 
of  Sheridan;  but  we  cannot  go  beyond  the 
record,  nor  read  Into  It  something  which,  Is 
not  there.  His  evidence,  could  therefore  have 
been  of  no  value  to  the  trial  court  In  fixing 
any  time  when  the  public  through  their,  con- 
stituted authorities.  If  they  ever  did  so,  as- 
sumed control  of  the  road.  Ijihe  only  evi- 
dence in  the  record  of  repairs  to  or  the  as- 
sumption of  control  over  this  road  by  any 
public  authority  relates  to  work  performed 
more  than  10  years  thereafter  and  within 
10  years  prior  to  the  time  when  Patrick 
moved  his  fence,  tind  by  so  doing  interrupted 
the  running  of  the  statute.  Rolling  v.  Em- 
rlch,  122  Wis.  134;  90  N.  W,  464 ;  Gehrls 
V.  Fuhrman,  supra;  Coward  V.  Llewellyn, 
209  Pa.  582,  58  Atl.  1066;  Washington  v. 
Steiner,  supra;  Ft.  Worth  v.  Cettl,  88  Tex. 
Civ.  App.  117,  85  S.  W.  826. 

It  follows  that  the  title  or  the  right  to 
maintain  the  road  had  not  accrued  by  pre- 
scription. 

The  judgment  will  be,  affirmed,. 

Affirmed.  ' 

POTTER,  C.  3.,  and  BEARD,  3^  concur. 


CHICAOO,  B.  ft  Q.  R.  CO.  et  al.  t,  LAMP- 
MAN.  ■ 
(Supreme  Court  of  Wyoming.     Nov.  3,  1909.) 

L  Appbai,  Ann  Ebbob  (S  801*)— OBnonoiia 
Below— MoTiow   fob   New   Xbiai/— Neces- 

BITT. 

Matters  Mcorriag  on  the  trial,  whieh  are 
BOt  awisned  aa  error  in  the  mMion  for  &a# 
trial,  are  not  reviewable  on  writ  of  error. 

[Ed.  Note.— For  other  caBea.  see  Appeal  and. 
DL?"i  ^£*1™*"   **  "^  1768-m5;    Dec.- 


2.  Afpcai,  and  Bbbob  (|  107S*)— Waives  or 
Ebbob. 

A  point  not  referred  to  or  discussed  in  the 
brief  of  plaintUf  in  error  la  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  4256-4261;  Dec.  Dig.  § 
1078.*] 

3.  Cabbikbb   (8  317*)— INJTJHIES  lo  Passen- 

OEBS— EVIDENOS— MATBBIAUTT. 

Where,  in  an  action  for  injuries  to  a  pu- 
senger  while  attempting  to  alight  from  a  train 
at  a  station,  plaintiff  testified  that  she  was 
acquainted  with  the  station,  and  knew  when  the 
train  stopped  there,  and  that  she  at  once  left 
her  seat  to  alight,  evidence  of  the  failure  of 
the  trainmen  to  announce  the  station  on  the 
arrival  of  the  train,  and  of  the  rule  of  the 
carrier  requiring  audi  aimouncement,  was  im- 
material. 

[Va.  Note.— For  other  cases,  sat  Carriers, 
Dec  Dig.  S  317.*] 

4.  Cabbiebs  (S  303*)— Cabbiaoe  of  Passen- 
GEBS— Stopping  Tbaiks  at  Stations. 

A  carrier  must  stop  its  trains  at  the  sta- 
tions for  a  reasonable  time  to  afford  passengers 
an  opportunity  to  alight  in  safety,  but  the 
length  of  time  a  train  should  stop  varies  with 
the  circumstances. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1224,  1228,  1229;  Dec.  Dig.  { 
303.*] 

5.  Cabbiebs  ({  833*)— Cabbiagb  or  Passbn- 
OEBS  —  Oblioationb  OF  Pasbbhgebs  in 
Aliobtino  fbom  Tbaiit. 

.  A  passenger  knowing  that  the  train  lias 
stopped  at  the  station  of  his  dtetlnation  must 
«)ight  with .  reasonably  promptness. 

[Ed.  Note.— For  other  cases,  see  Carri«tB, 
Cent.  Dig.  ii  1385-1397;    Dec.  Dig.  i  333.*]  . 

6.  CabrisM  (I  308*)— Cabbiage  of  PAoniN- 

GEHS— STOPPlilO    TBAINB    A»    STATIONS. 

Where  a  train  was  stopped  at  a  station  for 
a  reasonable-  time  to  afford  tlid  passengers  de- 
siring to  alight  there  an  opportunity  to  alight 
in  safety,  the  trainmen  could,  assume  that.. a 
passenger  had  availed  herself  of  the  opportunity, 
and  hi^  performed  her  duty  to  alight  with  rea- 
sonable diligence,  and  they  ne^  not  ascertain 
if  she  has  in  fact  done  so,  in  the  absence  of 
sometlung  in  the  circumstances  to  qa.VL»e  them, 
in  the  exercise  of  reasonable  diligence,  to  sus- 
pect that  some  one  had  not  alighted,  or  was 
m  the  act  of  so  doing,  or  was'  otherwise  in  a 
dangerous  position  if  the  train  siiould  start. 

[Ed.  Note.— For  other  cases,  se6  Carriers, 
Cent.  Dig.  H  1216,  1218,  1224-1243;   Dec.  Dig. 

5  303.*] 

7.  CABBIEBS  (§  280*)— Cabbiage  OP  Passen- 
gers—Negligence. 

The  failure  of  trainmen  to  comply  with  the 
rules  regulating  the  starting  'of  trains  at  sta- 
tions, which  rules  require  a  hisher  degree  of 
care  for  the  safety  of  the  passengers  than  the 
law  requires,  is  not  negligence  for  which  the 
carrier  is  liable,  but  the  question  is  whether 
there  was  a  failure  to  exercise  the  degree  of 
care  which  the  law  imposes  for  the  safety  of 
passengers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1085-1092, 1098-1106, 1109,  HIT; 
Dec,  Dig.  f  280.*] 

6  Cabbiebs  ()  303*)— Cabbiaoe  op  Pabben- 
OKBB— Stopping  Tbaihb  at  Stations— Neg- 
ligence. 

Where  a  train  did  not  stop  at  a  station  for 
a  Masonable  time  to  enable  the  passengers  to 
alight,  the  carrier  was  liable  for  injuries  to  a 
passenger  attempting  to  alight,  because  of  the 
failure  of  the  carrier  to  exercise  the  degree  of 
'  care  imposed  by  law,  irrespective  of  a  violation 


•Cor  other  cues  see  lame  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  ladexei 
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bx  the  ttaiBmen  oC  rules  regalating  the  Btarting 
of  trains. 

fBd.  Note.— For  'Other  caaes,  R«e  Carriers, 
Cent.  Dig.  f{  1224-1243 ;    Dec.  Dig.  I  303.»1 

9.  Oarbieps  (t  803*)— Cabriaqe  of  Pasbek- 
OERB — Duty  to  Assist  Passenogrs. 

Ordinarily  a  carrier  need  not  assist  a  pas- 
senger in  boarding  or  aligiiting  from  a  train. 

[Ed.  Note. — For  otlier  cases,  see  Carriers, 
Cent  Dig.  |  1232;    Dec.  Dig.  i  303.»] 

10.  CAKmERs  (S  .317*)— Carbiaoe  of  Passeit- 

OERS — ItULES — AOMISSIBILITT. 

Where  tiie  rules  of  a  carrier  for  the  con- 
duct of  trafmneh  do  not  require  more  than  the 
law  requires  of  the  carrier,  the  admission  in 
evidence  of  the  rules  is  not  prejudicial ;  but, 
where  such  rules  require  more  than  the  law 
requires,  or  require  the  performance  of  acts 
which  tbe  law  does  not  recognize  as  a  drtv  im- 
posed on  the  carrier,  they  are   inadmis-^ible. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1303;    Dec.  Dig.  $  317.*1 

11.  Carriers  (J  317*)— Carriage  or  Passen- 
gers—Rules—A DMISSI BILITT. 

Where  in  an  action  for  injuries  to  a  pas- 
senger while  alighting  from  a  train  at  a  sta- 
tion, it  was  not  alleged  or  proved  that  the  pas- 
senger required  assistance  to  alight,  or  that 
she  knew  of  the  i^les  of  tbe  carrier  requiring 
trainmen  to  assist  passengers  in  alighting^  and 
relied  on  their  observance,  the  rules  were  inad- 
missible. 

[Ed.  Note.-'For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1303 ;   Dec.  Dig.  «  317.*1 

12.  Carriers  (|  317»)— Cabriaoi  or  Pasben- 
OERs—RiTLEs— Admissibility. 

Where  the  court  can  say  as  a  matter  of 
law  that  the  failure  of  trainmen  to  comply  with 
the  rules  of  a  carrier  for  the  protection  of  its 
passengers  is  not  a  Tiolation  of  any  duty  im- 
posed by  law  on  tbe  carrier,  the  rules  should 
be  excluded. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1805 ;  Dec.  Dig.  |  317.») 

13.  Carriers  ({!  333,  346*)— Passengers— 
ALionxiNo  EBOM  Trains. 

Ordinarily  a  passenger  is  not  justified  in 
alighting  from  a  train  in  motion,  except  at  bis 
own  risk ;  and,  nnless  the  train  is  moving  very 
slowly,  and  the  circumstances  are  especially  fa- 
vorable, it  is  prima  facie  negligence  so  to  do. 

[JEd.  Note.- For  other  cases,  see  Carriers, 
Cent  Dig.  {$  1391-13a3,  1401;  Dec.  Dig.  SS 
333,  340.*] 

14.'OiiUiRR8  (I  348*)— HtjUbis  to  Pasbkn- 

GERS- Evidence— Instructions. 

W>ere.  in  an  action  fpr  iniuries  to  a  pas- 
senger while  attempting  to  alight  from  a  traih 
at  a  station,  the  e^vidence  showed  that  the  train 
had  moved  only  a  few  feet,  and  was  going  very 
slowly  when  the  accident  occurred,  and  the 
court  charged  that,  if  the  passenger's  actions 
were  such  that  under  the  circumstances  an  or- 
-dioatily  prudent  person  would  hate  apprehend- 
ed the  danger  therefrom,  then  she  was  neg- 
ligent, precluding  a  recovery,  tbe  refusal  to 
charge  that  if  the  passenger  attempted  to 
aljght  from  tbe  train  while  in  motion,  or  If 
she  went  on  the  steps  of  the  car  when  the  train 
was  in  motion  and  was  thrown  therefrom  by 
a  sudden  movement  of  the  train,  she  could  not 
reotfver  was  proper. 

[Ed.  Note.— For  other  casex,  see  Carriers, 
Cent  Dig.  §:  1403,  1404 ;    Dec.  Dig.  I  348.*] 

15.  Carriers  (I  .347*)— Injuries  to  Passen- 
gers —  CONTBIBVTOBY  NEGLIGENCE  —  QUES- 
TION FOR  Jury. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger while  att«npting  to  alight  from  a  train 


at  a  station,  tbe  evidence  sbowed  that  tbe  train 

had  moved  only  a  few  feet,  and  was  going  very 
slowly  when  the  accident  occurred,  and  the 
evidence  was  conflicting  as  to  whether  the  imk- 
senger  stepped  or  jumped  from  the  car,  or  .was 
thrown  therefrom  by  a  sudden  jerk  of  the  train 
while  she  was  on  the  steps  of  the  car.  the 
question  of  contributory  negligence  was  for 
the  jury. 

[BM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  g  1361^4  ;  Dec  Dig.  {  347.*] 

16.  Appeal   and    Erbqb   (|   1078*)— Assign- 

MKNTs  OF  Kbbob— Waiver. 

An  exception  to  an  instruction  assigned  as 
error  in  tbe  petition  in  error,  but  not  stated 
or  discussed  in  the  brief,  and  not  attempted  to 
be,  raised  until  after  tbe  time  for  filing  the 
brief  had  expired,  and  after  the  couniiel  of 
plaintiff  in  error  bad  filed  bis  brief,  is  waived, 
and  the  Supreme  Court  may  not  consider  it. 

(EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  42ij(>,  4iHS»;    Dec.  Dig.  { 

Error  to  District  Court,  Big  Horn  Coud- 
ty;  Cbrroil  H.  Farmelee,  Judge. 

Action  by  Elvira  Lampman  against  tii« 
Chicago,  BnrUugton  &  Qnlncy  Railroad  Com- 
pany and  auotiier.  There  was  a  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed  and  remanded  for  new  trial. 

H.  S.  Rldgely,  John  P.  Arnott,  and  N.  K. 
Griggs  (J.  E.  Kelby,  of  counsel),  for  plain- 
tiffs In  error.  E.  E.  Enterline  and  W.  L. 
Wails,  for  defendant  in  error. 

BEARD,  J.  The  defendant  in  error,  as 
plaintiff,  brought  this  action  against  the 
plaintiffs  in  error,  as  defendants,  to  recover 
damages  for  a  personal  injury  alleged  to 
have  been  sustained  by  her  on  account  of 
tbe  negligence  of  said  defendants.  The  case 
was  tried  to  a  Jury,  resulting  in  a  verdict 
and  Judgment  in  favor  of  said  plaintiff  and 
against  said  defendants  for  $8,211  and  costs, 
from  which  Judgment  said  defendants  bring 
error. 

The  plaintiff,  on  August  2,  1907.  was  a 
passenger  for  pin  on  a  mixed  train  on  tite 
defendant  railroad  company's  road  from 
Cody  to  Oariand,  stations  on  said  road  in 
Big  Horn  county,  and  the  other  defendant. 
Rhinemuth,  was  tbe  conductor  in  charge 
of  the  train.  The  negligence  charged  in  the 
petition  Is  that,  upon  the  arrival  of  the  train 
at  Garland,  and  while  plaintiff,  with  all  due 
care  and  diligence,  was  In  the  act  of  alight- 
ing therefrom,  and  before  she  tiad  l>een  al- 
lowed a  reasonable  time  to  alight,  the  said 
conductor  wrongfully;  carelessly,  and  neg- 
ligently signaled  the  engineer  to  start,  and 
tliat  the  train  was  negliijeutly,  suddenly,  and 
vlolentlif  stiirteil  while  plaintiff  was  In  the 
ftct  of  nitjjhting  therefrom,  and  before  ali(> 
had  been  allowed  a  reasonable  time  to  alight, 
by  reason  of  which  she  was  thrown  violent- 
ly to  the  station  platform  and  injured.  It 
is  ftlrtber  alleged  that  it  was  defendant's 
dnty  to  apnounce  the  station  at  or  before 
th4  arrlvftl  of  the'  train  at  said  station.  «nd 
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to  stop  the  train,  and  keep  it  standing  a'8Uf-< 
flclent  length  of  time  tjo  afflnrd  pislntlff  an 
opportunity  to  alight  therefrom  in  safety, 
ti>at  they  neglected  tbeir  daty  In  that  re- 
gard, and  did  not  glre  plaintiff  an  opportiK 
nlty  to  alight,  and  that  bet  injnrtea:  were 
caused  by  defendant's  said  uegUgmce.  The 
defendant  denied  these ,  allegations,  denied 
liny  negligence  on  their  part,  and  alleged 
that  plalntllTB  injuries  were  cansed  by  her 
own  negligence, in  attempting  to  alight  from 
the  train  .while  it  was  moving. 

It  amtears  from  the  evidence  that  the  train 
upon  which  plaintiff  was  a  pMSsengev  was  a 
regular  train,  clasaed  as  a  ^mtced  train," 
and  equipped  for  both  freigbt  and  pfttsen- 
ger  service,  but  on  this  occasion  .  consisted 
of  an  eoghxa,  a  comblnathm  cac  (one  half  of 
which  waa  used,  fbr  the  transportation  of 
baggage,  ezpresa^  and  mail,  and  the  other 
balf  containing  seats  for  passengere),  and 
two  coaches.  The  plaintiff  testified  that 
she  was  60  yeani  of  age  and  reasonably  ao- 
tlve;  that .  she  and  her  grandson,  a  boy 
about  14  yean  of  age,  were  riding  in  the 
rear  eoacb  of  the  train  abosC  tonr  seats 
from  the  rear  end  of  the  car;  that  the 
train  arrtred  at  Garland  atatlon  about  5 
o'clock  p.  nt,  and  stopped,  the  rear  end  of 
the  .car  In  which  she  was  riding  not  qnite 
readiing  the  station  platform ;  that  the 
station  was  not  announced  by  any  of  the 
emi^tV^s  of  the  company ;  that  she  resided 
at  Garland,  and-  knew  when  the  train  stop- 
ped that  It  bad  arrived  at  her  destination, 
and  that  she  and  the  boy  at  onoe  left  their 
seats  and  waHced-  to  the  front  'end  of  the 
car  to  alight;  that  the  boy'  walked  Just  In 
front  of  her,  opened  the  car  door,  went  out 
upon  the  platform  of  the/car,-  nan  doitn  tbe 
ateps,  threw  a  valise  which  he  was  cantyiilg 
onto  tbe  station-platform.,  and  Jumped  off; 
that  tbe  .train,  was  tten  moving,  and  that 
she  .noticed  thnt  the.tratn  waa  .moving  When 
Hhe  stepped  out  of  tbe  car  doocbut  tlionght 
It  would  stop  .again,  aS  it.  had  Mopped  .so 
short  a  time;  that  she  went  down  to  the 
lower  .step  ojf  :tlie.  car  'bolitflufe  to  febei  rail- 
lag,  witb  her<Jeft  baud,  and  Iraldtng  her 
akirts  and  podieitbook  >  In  ker  right  hand ; 
that  ahe  did  not  inteoul.to'iget  joff  when  rtm 
went  down  the  steps  beoanae  it  was  going  too 
£aat,  and  she  did.  not  think  It  prudent' for 
one  of  ber.'age  to  Jump  off  the  train,  b«t 
ttaoui^t  It  would  slow  up  or  stop  at  the. sta- 
tion door;  that  when  she  reached 'the- lower 
step  tbfi' train  gave  a;lurch'.«r  Jerk  and  threw 
ber  off.  ..There,  was  evidence  tending^  to  cor- 
roborate ber  testimony  as.  to  her  movementa. 
after  tbe  train  stopped,  and  that  It  stopped 
a'  very  shout  time— estanated  by  some  of  the 
witnesses  at  half  a  .minute — ^and  that- she 
was  .Jerked  or  thrown  from  the  etepv  and 
that  at  tbe  time  she  went  down  tbe  steps 
tbe  train  bad  moved,  only,  a  few'  feet,  land 
had  not  attained  a  speed  of  more- than  three 
or  four  miles  an  hoar.  On -the  part  of  tbe 
defendants  tbe  ^onductor^'  euglneec,  station 


agent,  and"  k  "brakemaB  te^lfl^  ttiait 'the' 
train  stepped  eboM  two  minutes;  the  eti- 
gtneer  and  agent  stating  that  ttiey  observecj 
the  time  by  tb«*r  watches,  atfa  that  the  «topf 
was  two  minutes.  This  waa  the  only  stop 
at  tliat  station  at  that  time.  The  conductor 
testified  that  before  giving  the  signal'  to 
start  be  loolced  back  along  the  train,  and 
saw  no  one  getting  on  or  off  the  train ;  that 
the  train  had  gone  between  30  and  40  feet 
l>efore'ke  got  on  between  the  flrsrt  and  sec- 
ond ears;  that  be  was  facing  tbe  rear  of  the 
train  when  he  got  on,  and  saw  no  one,  am) 
that  the  train  was  going  probably  five  or 
six  miles  an  hour- when  he  got  on.  As  to' 
the  manner  to  wblcta  the  train  was  started, 
tiie  distance  ft  had  gone'  before  the  hap-' 
pening  of  the  accident,  and  the  speed  of  the 
train  at  that  time,  the  evidence  Is  conflicting.' 
miere  la  also  a  conflict  In  tbe  evidence  as  to 
whether  plaintiff  stepped  or  Jumped  from  the 
steps,  or  was  Jerked  or  thrown  therefrom. 

The  petition  in  errrir  contains  47  alleged 
errors  of  the  trial  court.  Nos.  1,  2,  3,  5,  0,  7, 
11,  12,  15,  16,  21,  22,  23,  82,  83,  37,  89,  and 
40  relate  to  matters  occurring  on  the  trial, 
but  are  not  assigned  as  error  in  the  motion 
for  a  new  trial,  and  are  not  "therefore  prop- 
erly here,  and  cannot  be  considered.  RnW- 
18,  Rnles  of  Supreme  Court,  10  Wyo.  vlH, 
26  Pac.  xli;  Ross  v.  State.  16  'Wyo.  285. 
98  Pac.  290,  on  petition  for  rehearing,  page 
300  of  16  Wyo.,.  94  Pac.  217;  C,  B.  &  Q. 
R.  R.  Co.  V.  Mon'Is,  16  Wyo.  808,  98  Pac. 
684.  . 

TSic*.  4,  8,  0,  10,  U,  27,  28,  29,  30,  31,  36, 
38,  43,  44,  -45.  and  46,  are  not  referred  to 
or  discussed  in  the  brief  of  plaintiffs  in  er- 
ror) and  are  therefore  waived.  Phillips  et 
al.  V!.  Brill  ee  aL,  15  Wyo.  521,  90  Pac.  448; 
Boswell,  Adm'T,  V.  Blller,  9  Wyo.  277,  62  Pac. 
300;.  •  Ko.  85  was  withdrawn  on  oral  arRO- 
ment,.tbie  ruling  l^eing  in  favor  6t  plalhtltni' 
In' error.  ■  •  >      •  .   •, 

"No.  20,  assigning  es' error' tlie  admission 
in  evidence  of  a  rule  of  the  defendant  com- 
pany requiring  the  ■station  toi  be  announced 
on  the  arrh'al  of  passenger  trains  at  stations,' 
and  140.  41,  the -denial  of  a  motion  to  strike 
out  all  evidence  la  reference  to  the  fnilare 
to  anu6unce,tbe  station,  may  be  considered 
in  connection  with  the  refusal  to  give  the 
ninth'  instruction  requested  by  defendants,' 
which  is  as  follows:  "7eu  are  instructed 
that,  as  ^alntlff  herself  states  that  she  wntr 
aoquainted  with  the  station  of  Garlanrf.' 
knew  when  tbe  train  stopped  there  that  she 
had  arrived  at  her  deetlimtlon,  and  at  once, 
when  tbe  train  ao  stopped,  left  her  ftcat  to 
alight.  It'  is  immaterial  whether  the  train' 
was  or  waS'  not  called  by  any  one  on  ap- 
proaching Oarlaud,  and  you  will  therefore  en- 
tUelj  disregard  the  all^ation  In  plalntilTe^ 
petition,  as  also  all  evidence  showing  snch- 
call  'not  to  have  been  so  made."  The  purpose 
of  announcing  the  station  Is  to  inform  pn!<8ch- 
gers  that  the  train  has  arrived,  or  is  aliont 
to  arrive,  at  a  certalo-  statioa,  in  order  tbaC 


Digitized  by 


v^oogle 


Cas^,  60  Md.  449,  tbat  'passengers  are  justi- 
fied In  assuming  that  the  company  has,  In  the 
exercise  of  due  care,  so  regulated  Its  trains 
that  the  road  would  be  free  from  Interrup- 
tion or  obstruction  when .  trains  8{:op  at  a 
depot  ot  station  to  receive  or  discharge  pas- 
sengers.' It  thus  significantly  appears  that 
the  doctrine  just  announced  and  rule  441  are 
closely  analogous."  This,  as  we  understand 
It,  means  that  the  rule  required  no  more  than 
the  court  had  decided  In  the  earlier  case  to 
be  a  duty  devolving  upon  the  company  in 
the  absenpe  of  any  rule  upon  the  subject 

In  the  case  of  li.  S.  &  M.  S.  Ry.  Co.  v. 
Ward,  135  lU.  511,  26  N.  E.  520,  the  rule  ad- 
mitted In  evideace  was  a  joint  rule  of  de- 
fendant and  the  Bock  Island  Ck)mpany,  and 
provided:  "When  passenger  trains  are  at 
stations  or  street  crossings,  receiving  or  dis- 
charging passengers,  other  trains  or  engines' 
must  not,  under  any  circumstances,  pass 
bcitween  the  standing  train  and  station,  or 
until  the  track  Is  known  to  be  clear.  En- 
gineers and  trainmen  will  look  out  for  lo- 
cal and  dummy  trains,  of  both  roads,  that 
stop  at  street  crossings  between  Englewood 
and  €!h!cagol"  In  that  case  the  defendant 
company  had  three  main  trades,  with  two 
other  tracks  west,  and  three  switch  traciis 
east,  of  the  main  tracks  at  the:  place  where 
the  accident  occurced.  This  rule  required 
nothing  more  than  the  law  requires  under 
the  clreum^tanoes.  The  same  Is  true  of  the 
rule  admitted  Jtn  evidence  In  the  case  In  75 
111.  ^pp.  r49p,  ^nd  in'  the  Massachusetts  case. 
;  In  the  case  in  124  Fed.  176,  59  C.  C.  A. 
382,  the  negligence  charged  was  that  the 
jatreet  car  was  stopped  on  the  near  cross- 
walk on  a.  street  crossing,  and  then  started 
again,  while  the  plaintiff  was  attempting  to 
alight  from  It  The  defendant  denied  this 
charge^  and  averred  tbat  it  had  made  a  rule 
that  its  employes  should  not  stop  any  car 
at  the  near  crossing,  and  that  tbey  had  obey- 
ed this  rule.  The  court  said:  "The  adop- 
tion and  enforcement  of  such  a  rule  was 
certainly  some  evidence  of  reasonable  care 
In  the  oi)eration  of  all  of  Its  cars  across  the 
streets  of  the  city  of  Omaha,  including  the 
car  upon  which'  the  plaintiff  was  riding.  In 
view  of  this  fact,  the  admission  of  the  rule 
In  evidence  cannot  be  said  to  be  error,"  In 
that  case  two  other  mies  offered  by  the 
plaintiff,  to  the  effect  "that  when  a  car  was 
stopped  the  conductor  shall  give  the  signal 
for  li  to  start,  and  that  no  car  shall  be  start- 
ed when  a  passenger  Is  attempting  to  board 
or  to  alight  from  It,"  were  rejected;  and  It 
was  held  that  they  should  have  been  receiv- 
ed. But  the  court  said:  '*This  error  was, 
however,  robbed  of  all  Its  potency  by  the  sub- 
sequent charge  of  the  court  At  the  close  of 
the  evidence  the  court  Instructed  the  Jury 
that  If  this  car  stopped,  and  if  the  conductor 
knew  that  the  plaintiff  was  alighting  when 
the  car  started,  the  company  was  liable 
for  all  plalntifTs  Injuries  as  a  matter  of  law. 
The  Jury  could  |tot  have  glvei^  the  rules  of 
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the  company,  and  the  alleged  acts  of  the 
employes  In  violation  of  them,  any  greater 
effect  than  to  haive  charged  the  defendant 
with  liability  for  plalntlfTs  Injuries  on  ac- 
count of  them,  and  the  court  gave  those 
acts,  without  the  rules,  that  effect  as  a  mat- 
ter of  law." 

In  the  case  In  67  Fed.  209, 14  C.  C.  A.  308. 
the  rule  seems  to  have  been  admitted  with- 
out objection.  The  case  in  120  Mich.  481, 
79  N.  W.  688,  is  not  In  point  In  the  case 
In  60  Ohio  St  10,  53  N.  E.  300,  certain  rules 
of  the  company,  and  also  a  special  order  of 
the  company  as  to  the  observance  of  the 
rules,  were  admitted  In  evidence,  and  In 
passing  npon  the  question  of  their  admis- 
sibility the  court  said:  "The  rules  and  or- 
der founded  thereon  do  not  In  this  case  re- 
quire a  higher  degree  of  care  on  the  part  of 
the  Street  Railway  Company  than  the  law 
requires,  and  therefore  their  Introduction 
was  not  prejudicial.  •  •  •  If  their  rules 
require  more  care  of  the  employes  for  the 
safety  of  passengers  than  the  law  requires. 
It  Is  easy  f  dr  the  court  to  say  so  to  the  jury, 
and  point  out  what  the  law  requires,  and 
wherein  the  rules  require  more  than  the 
law,  and  that  to  the  extent  of  the  excess 
the  company  Is  more  careful  than  is  requir- 
ed by  law." 

We  fall  to  find  authority  In  any  of  these 
decisions  to  support  the  contention  that  a 
rule  of  the  caroler  which  requires  a  higher 
degree  of  care  than  the  law  requires  Is  ad- 
missible In  evidence  against  the  carrier,  ex- 
cept what  Is  said  In  the  last  case  dted.  But 
there  appears  to  be  no  good  reason  for  the 
admission  of  pvldence  which  the  court  should 
afterwards  tell  the  jury  did  not  tend  to 
prove  negligence  for  which  the  defendant 
W0UI4  be  liable. 

The  Sypt«me  Court  of  Minnesota  has  held 
such  rules  'inadmissible.  In  Fonda  v.  St. 
Paul  City  Ry;  Co.,  71  Minn.  438,  74  N.  W. 
166,  70  Am.  St.  Rep.  841,  that  court  said: 
"The  court  also  admitted  to'  evidence,  over 
defendant's  objection,  its  rules  intended  only 
for  the  guidance  of  Its  own  employes  In  the 
operation  of  Us  cars.  We  think  this  was  er- 
ror. There  was  no  evidence  that  the  plain- 
tiff had  any  knowledge  of  the  existence  of 
these  rules,  or  of  any  custom,  baded  upon 
them,  as  to  the  manber  of  operating  cars: 
hence  bis  conduct  could  not  have  been  In 
any  way  affected  or  Infiuenced  by  them.  It 
Is  not  claimed  that  these  rules  require  or 
permit  anything  that  Is  Inconsistent  wlUi 
reasonable  care.  The  theory  upon  which 
they  were  offered  was  that  they  tended  to 
show  whai  duty  the  defendant  owed  to  the 
public  In  the  operation  of  Its  cars,  and  hence 
that  a  violation  of  any  of  them,  being  a 
breach  ef  such  duty,  constituted  actionable 
negligence,  or  at  least  was  evidence  of  It 
Private  rules  of  a  master  regulating  the  con- 
duct of  his  servants  in  the  manag^nent  of 
ills  own  buslueas,  although  designed  for  the 
protection  of  others,   stand  on   an  entire- 
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failure  to  do  bo  In  sach  case  would  not  con- 
stitute negligence  for  which  the  company 
would  be  liable,  unless  as  we  have  already 
stated,  there  was  something  In  the  circum- 
stauces  known  to,  or  which  would  cause, 
those  In  charge  of  the  train  by  the  exercise 
of  reasonable  diligence  to  suspect  that  some 
one  would  be  endangered  by  starting  the. 
train.  On  the  other  hand.  If  the  evidence  es- 
tablished the  fact  to  be  that  the  stop  was  not 
for  a  reasonable  time,  the  defendants  would 
be  liable  for  an  injury  sustained  by  a  pas- 
senger who,  in  the  exercise  of  reasonable 
tare  and  diligence,  was  attempting  to  alight 
when  the  train  was  started.  But  the  liabili- 
ty In  such  case  does  not  arise  from  the  fail- 
ure of  those  In  charge  of  the  train  to  observe 
the  rules  of  the  carrier  adopted  for  their 
guidance,  but  because  of  the  failure  to  exer- 
cise that  degree  of  care  which  the  law  re- 
quires of  the  carrier.  The  observance  of  the 
rules  of  the  carrier  may  or  may  not  consti- 
tute due  care;  and  likewise  a  failure  to  ob- 
serve them  may. or  may  not  constitute  negli- 
gence. To  otherwise  state  the  proposition, 
.the  question  is,  was  there,  a  failure  to  exer- 
cise that  degree  of  care  which  the  law  re- 
quires of  the  carrier  for  the  safety  of  the 
passengers,  and  not  whether  or  not  some  rule 
of  the  carrier  has  been  violated.  We  think 
the  requested  Instruction  contained  a  correct 
statement  of  the  law ;  that  it  was  applicable 
to  the  evidence,  and  should  have  been  given. 
The  defendants  assign  as  error  the  admis- 
sion in  evidence  of  the  rules  above  mention- 
ed, and  also  two  others;  one  being  under  the 
head  of  "Special  Instmctlons  to  Passenger 
Conductors,"  and  reads,  "See  that  the  brake- 
men  are  at  their  posts  on  the  platform  tp  as- 
sist passengers  in  getting  out, ,  and  to  give 
them  all  necessary  information,  *  *  ♦"; 
and  the  other,  qnder  the  head  pf  "Rules  for 
Passenger  Brakemen,"  ■_  as  _  IJolldws:  "Assist 
passengers,  especially '  women,  children  and 
infirm  persons,  in  entering  'and  leaving  the 
cars,  or  in  passing  from  one  car  tp  another, 
giving  special  attention  to  their  safety.  Di- 
rect them  on  which  «Ide'  to  leave  the  train. 
•  •  •  While  the  train  is  waiting  at  a 
station,  remain  on  the  /station  platform  at 
the  car  steps.  ,  •  ♦  •  "  So  far  as  we  have 
been  abl^  to  discover,  the  rule  of  law  an- 
nounced in  the  decisions  is  that  "ordinarily 
there  Is  no  dnty  resting  upon  a  carrier  of 
passengers  to  assist  a  passenger  in  boarding 
or  alighting  from  Its  trains  pr  cars.'*  13 
Am.  &  Eng.  Ann.  Cas.  596  (note) ;  6  Cyc.  611 ; 
'6  Enc.  Law  (2d  Ed.)  579,  and  cases  cited  in 
these  references.  There  being  no  duty  rest- 
ing upon  the  defendants  to  assist  the  plain- 
tiff to  alight,  the  failure  to  dp  so  would  not 
be  negligence  rendering  the  defendants  liable. 
In  this  Case  there  fs  np  allegatl6n  in  the 
petition  that  the  plalntlflF  w^as  apersori  re- 
quiring assistance  by  reason  of  physical  ia- 
flrmity  or  otherwfse,  nor  is  there  any  evi- 
dence to  that  effect,  nor  does  it  appear  that 
she  lcnr!w  of  ths  existence  of  tlie  rules  and 


relied  ui>pn  their  pbeerrance.  In  sp  far  as 
the  rules  required  the  brakemen  to  render 
personal  assistance  to  such  passengers  in 
alighting  from  the  cars,  they  required  more 
than  the  law  requires  of  the  carrier  for  the 
safety  of  passengers.  It  has  been  general- 
ly held,  we  think,  that  where  the  private 
rules  of  the  carrier,  adopted  for  the  govern- 
ment of  the  conduct  of  its  servants  in  the 
pperatlpn  pf  Its  trains,  do  not;  require  more 
than  the  law  requires  of  the  carrier  with 
respect  to  the  matters  covered  by  such  rules, 
their  admission  In  evidence  is  not  prejudi- 
cial. But  we  think  that  where  they  require 
more  than  the  law  requires,  or  where  they 
require  the  performance  of  acts  which  the 
law  does  not  recognize  as  a  duty  devolving 
upon  the  carrier,  they  are  inadmissible.  The 
question  has  not  heretofore  been  passed  ujp- 
on  by  this  court,  and  therefore  we  shall  re- 
fer to  the  cases  cited  by  counsel  and  to  ptb- 
ers'  which  we  have  examined.  Counsel  for 
plaintiff  cite  as  supporting  their  contention 
that  the  rules  were  admissible.  Atlanta  R.  Co. 
V.  Bates,  103  Oa.  333,  30  S.  B.  41 ;  Baltimore 
R.  Co.  V.  State,  81  Md.  371,  32  Atl.  201 ;  C. 
&  A.  R.  R.  Co.  V.  Kelly,  75  III.  App.  490; 
Stevens  v.  Boston  E.  R.  Co.,  184  Mass.  476, 
69  N.  E.  338;  Frlzzell  v.  Omaha  S.  R.  (3o., 
124  Fed.  176,  69  C.  C.  A.  S82;  Delaware,  t. 
&  R.  Co.  V.  Ashley,  67  Fed.  209,  14  C.  C.  A. 
368:'Carison  v.  C.  S.  &  M.  R.  Co.,  12()  Mich. 
481,  79  N.  W.  688;  Street  By.  Co.  y.  Alte- 
meler,  Adm'r,  60  Ohio  St  10,  S3  N.  fe.'30d. 
In  the  case  in  103  Ga.  333,  30  S.  'E.  41,  the 
rule  admitted  -was: '  "Caution.  '  Motormen 
shall  run  their  cars  at  a  moderate  speed 
over  curves,  switches,  turnouts',  railroad 
crossing, '  and  on  downgrades,  whether  be- 
hind time  Of  not.  Tou  must  keep  your  ear 
under  full  control  on  approaching  all  street 
crossings,  and  when  there  is  a  car  standing 
af  a  crossing  taking  on  or  letting  off  pas- 
sengers ;  or  if  you  see  that  you  are  about  to 
meet  a  car  <mi  a  .street  <iro8slng,  you  innst 
slow  up  and  see  that  the  track  Is  deaf  be- 
fore "attempting  to  'iiass."  It  la  appareht 
that  this  rule  required  nothing  more  than 
ordinary  diligence,  and  is  not  applicable  to 
the  question  we  are  no'w  considering. 

In  the  case  in  81  Md.,385,  32  Atl.  203,'  the 
rule  was:'  *441.  When  one  passenger  train 
is  standhig  at  a  Nation  receiving  or  discharg- 
ing passengers  on  double  track,  no  other 
train  (whether  passenger  dr  freight),  wHn  at- 
tempt to'  run  past  until  the  passenger  train 
at  the  station  has  moved  on,  or  signal  is  giv- 
en' by  the  conductor  of'  the  standing  train 
for  them  to  come  ahead."  l%e  same  may 
be  said  of  this  rule  as  of  the  fule  tai  the 
(Seorgia  case,  and  the  court  In  passing  upon 
the  question  said: .  "We  think  the  plaintiff 
was  entitled  to  the  benefit  of  the  rule  in  evi- 
dence before  the  jury.  Doubtless  no  such 
rule  would  have  been  adopted  by  the  defend- 
ant, even  for  its  own  protection,  if  experi- 
ence had  not  demonstrated  (ts  absolute  n^ 
cessity.    *'   ♦    'This  court' s41d' in  Hatlw's 
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diat  It  should  dobermlne  aa  to  the  failure  anf- 
ferlng  from  the  evidence  alone."  See,  also, 
Westercainp  y.  Brooks,  115  Iowa,  159,  88  N. 
W.  372;  Hall  v.  C.  B.  &  M.  C  B.  Co.,  115 
Iowa,  18,  87  N.  W.  739;  Hardy  v.  Milwaukee 
St  B.  Co.,  89  Wis.  183,  61  N.  W.  771;  Chica- 
go G.  W.  By.  Co.  V.  Bailey,  9  Kan.  App.  207, 
59  Pac.  659. 

It  ia  also  urged  that  the  amount  of  dam- 
ages awarded  the  plaintiff  is  excessive.  But 
as  a  new  trial  is  granted,  we  refrain  from 
expressing  any  opinion  on  that  question. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Beversed. 

POTTEB,  O.  J.,  and  SCOTT,  J.,  concur. 


COPPEB  MOUNTAIN  MINING  &  SMELT- 
ING CO.  V.  BUTTE  &  CORBIN  CONSOI*. 
COPPEB  ft  SIDVEB  MINING  CO. 

(Supreme  Court  of  Montana.     Oct.  22,  1909.) 

1.  Mines  and  Minebals  (8  23*)— Claims— 
bepresentattos  work. 

The  annual  expenditure  required  by  federal 
statutes  to  preserve  title  to  mining  claims  may 
be  made  in  work  or  improvement  within  the 
boundaries  of  the  claims  themselves,  or  on  one 
of  a  group  of  contiguous  claims  or  on  adjacent 
patented  land,  or  adjacent  public  land,  provided 
the  work  is  to  develop  the  claims  and  facilitate 
the  extraction  of  ore  therefrom. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §  54 ;    Dec.  Dig.  f  23.»1 

2.  Mines  and  Minerals  ii  28*)— Eepbesen- 
TATioN   Work— Performance. 

Where  representation  work  done  on  one  of 
a  group  of  claims  has  no  reference  to  the  other 
claims  In  the  group,  and  does  not  tend  to  de- 
velop all  of  them  In  conformity  with  the  gen- 
eral plan  adapted  with  that  purpose,  it  cannot 
be  considered  as  work  done  on  them  as  a  group 
or  as  on  a  consolidated  claim. 

lEd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  i  54;   Dec.  Dig.  §  23.*] 

9.  Mines  and  Minct.als  (S  38*)— Claim*— 
Bepresentation  Work — forfeiture. 

Where  defendant  claims  a  forfeiture  of 
plaintiS's  mining  claims  for  plaintiff's  failure  to 
do  representation  work,  the  burden  is  on  de- 
fendant to  plead  such  forfeiture  specially,  and 
to  establish  the  same  by  clear  and  convincing 
proof. , 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  f§  97,  101;  Dec.  Dig.  § 
38.*] 

4.  Mines  and  Mi*erals  (§  38*)— Claims— 
PoRrEiTORE— Bepresentation  Work. 

Where  defendant  claims  a  forfeiture  of 
plaintiff's  mining  claims  for  failure  to  do  repre- 
sentation work,  and  plaintiff  claims  that  the 
work  was  all  done  on  one  of  a  group  of  claims 
for  the  benefit  of  all,  the  burden  shifts  to  plaitt- 
Uff  to  show  that  the  work  was  adapted  to  the 
ae^'eIopment  of  all  of  the  claims,  and  was  in- 
tended for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  {  101 ;   Dec  Dig;  I  38.*] 
6.  Appeal  and  Bbrob  (§  1009*)  —  Bevibw — 
Findings  of  F+bt^ 

Though  in  an  equity  case  Rev.  Codes,  | 
6253,  authorizes  the  Supreme  Court  to  exaihine 


the  eridemce  and  determine  questions  of  fact 
for  itself,  the  trial  court's  findings  of  fact  will 
not  he  reversed  unless  there  is  a  decided  pre- 
ponderance  of   evidence   against   them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3970-3978;  Dec.  Dig.  i 
1009.*] 

6.  Mines  a,nd  Mutebalb  (§  88*)— Represbii- 
TATioN  Work. 

In  a  suit  to  support  an  adverse  claim  to 
certain  mining  locations,  evidence  held  to  sus- 
tain a  finding  that  representation  work  done  on 
one  claim  was  not  reasonably  adapted  to,  and 
could  not  in  good  faith  have  been  intended  to, 
develop  plaintiff's  other  claims  in  the  vicinity, 
and  hence  was  insufficient  to  save  the  latter 
claims  from  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
ifinerals.  Cent  Dig.  §{  106,  107;    Dec  Dig.  { 

oo.    J 

7.  Mines  and  Minerals  (§  23*)— Represen- 
tation WoBK— Claims. 

Where  the  owner  of  a  mining  claim  In  good 
faith  performs  work  on  one  of  the  claims  to  de- 
velop a  group,  the  court  should  not  substitute 
Its  judgment  for  that  of  the  mineowner  as  to 
the  wisdom  or  expediency  of  the  method  em- 
ployed in  adopting  the  plan  pursued,  unless  the 
plan  could  have  no  reasonable  adaptation  to  a 
general  development  of  all  of  the  claims. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Mmerals,  Cent.  Dig.  |  54;    Dec  Dig.  i  23.*] 

Appeal  from  District  Court.  Jefferson 
County;    Lew  L.  Callaway,  Judge. 

Action  by  the  Copper  Mountain  Mining 
ft  Smelting  Company  against  the  Butte  ft 
Corbln  Consolidated  Copper  &  Silver  Mining 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

Ii.  P.  Forestell,  for  appellant  Walsh  ft 
Nolan,  for  respondent. 

BBANTLY,  C.  J.  The  defendant,  claim- 
ing to  be  the  owner  of  certain  miulng  ground 
in  Jefferson  county  under  quartz  locations 
designated  as  the  Mammoth,  Rarus,  Tucker, 
Anaconda,  and  Big  Butt  quartz  miniug 
claims,  applied  to  the  United  States  for 
patents  therefor.  The  plaintiff,  claiming  a 
prior  right  to  a  portion  of  the  ground  under 
quartz  locations  designated  as  the  Florence, 
Jack  Taylor,  Elaine,  Tyrant,  Sailor  Boy, 
Stella,  Forest,  Black  Horse,  and  Twin  Boy, 
filed  its  adverse  claims  in  the  United  States 
Land  Office,  and  brought  this  action  to  deter- 
mine the  right  to  the  posKessiou  of  the  por- 
tion In  controversy  in  pursuance  of  the  re- 
quirements of  the  federal  statute.  Comp. 
St  U.  S.  1901,  i  2326,  p.  1430.  The  plead- 
ings are  in  the  form  usually  pursued  In 
such  actions.  One  of  the  defendant's  dalms 
^he  Tucker — ^was  located  on  February  14, 
1907;  the  others  on  March  12,  1907.  Of  the 
plaintiffs  claims  the  Stella  was  located  on 
April  1,  1902,  the  PloreneOj  Jack  Taylor, 
Elaine,  Tyrant  Sailor  Boy,  and  Black  Horse 
wore  located  on  October  10,  1903,  and  the 
Forest  and  Twin  Boy  on  October  8  and  23, 
1903,  respectively. 

While  some  question  was  made  at  the  tri- 
al as  to  the  sufflctedcy  of  the  declaratory 
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■tatementB  filed  by  tlie  respectlTe  partlee, 
by  objection  to  their  admlsBioD  In  erldence, 
notice  of  tliese  features  of  the  case  1b  not 
necessary,  since  they  are  not  seriously  urged 
apon  our  attention;  the  only  serious  con- 
tention arising  upon  the  sufficiency  of  the 
evidence  to  sustain  the  findings  of  the  trial 
court  upon  the  defendant's  plea  of  forfeiture 
by  the  plaintiff  for  failure  to  do  the  repre- 
sentation work  upon  Its  claims  during  the 
year  1906.  The  findings  were  in  favor  of 
the  defendant.  The  cause  Is  before  us  on 
plalntllTs  appeals  from  the  judgment  enter- 
ed upon  the  findings,  and  from  an  order  de- 
nying its  motion  for  a  new  trial. 

In  addition  to  the  claims  enumerated 
above  to  which  plalntltP  alleges  title,  it  owns 
others  which  are  not  in  controversy  in  this 
cause.  The  record  contains  no  map  or  plat 
of  the  claims  of  either  of  the  parties,  and 
It  Is  somewhat  difficult  to  understand  and 
show  clearly  their  relative  situation.  As 
Bear  as  we  have  been  able  to  gather  a  knowl- 
edge of  it  from  the  statements  of  witnesses 
and  the  briefs  of  counsel,  the  situation  may 
be  described  as  follows:  The  claims  of 
plaintiff  here  Involved  are  situated  on  the 
■Ida  of  VftlpualsQ  Mountain  toward  the 
•ontfawe«t  On  that  side  Is  a  deep  gulch,  ex- 
tending akmg  the  base  of  the  mouufeoln  from 
the  floutfaeast  toward  the  northwest  Be- 
yond this,  toward  the  southwest  la  a  low 
hill  or  spur,  extending  back  Into  the  moun- 
tains toward  the  west  and  northwest  Upon 
this  is  situated  the  M.  Ia  claim,  several  hun- 
dred feet  distant  from  the  claims  in  contro- 
versy. Other  claims  of  the  i>laintlff,  inter- 
vening between  this  and  the  claims  in  con 
troversy,  lie  in  the  gulch  or  extend  Into  it 
from  both  sides  In  such  a  manner  as  to  con- 
stitute them  all  a  contiguous  group.  The 
defendant's  claims  also  lie  upon  the  side  of 
Valparaiso  Mountain,  toward  the  southwest 
and  hence  the  conflict  with  plalntlfTa  claims. 
Prior  to  the  year  1905  the  annual  represen- 
tation work  necessary  to  preserve  title  to 
plaintUTs  claims  had  been  done  by  sinking 
a  shaft  near  the  bottom  of  the  gulch.  So 
far  as  the  evidence  In  the  record  shows,  this 
shaft  was  so  situated  that  It  could  have  been 
used  as  a  means  of  developing  all  the  claims 
tn  the  group  and  fOr  the  extraction  of  ores 
found  in  any  of  them.  During  that  year  the 
plalntitr,  IiavlDg  concluded  that  the  contln- 
nance  of  the  work  at  this  point  would  be 
attended  with  a  greater  outlay  than  the  dr- 
eumstances  would  Justify,  determined  to 
transfer  Its  operations  to  a  tunnel  which 
bad  been  started  by  its  predecessors  on  the 
M.  L.  claim  on  a  level  about  42  feet  above 
the  mouth  of  the  shaft  and  the  bottom  of 
the  gulcb,  and  extending  toward  the  south- 
west For  that  aiid  the  following  year  the 
representation  work  was  done  by  extending 
this  tunnel;  and  so  it  yraa  continued  there- 
after, the  purpose  being,  as  stated  by  an  of- 
itca  of  the  company,  to  intercept  a  vein  ap- 
pearing In  a  shaft  which  had  theretofore 
been  sunk  on  the  M.  T*  ^Im  from  the  top 


of  the  hill.  During  the  year  1906  the  tun- 
nel was  extended  146  feet  in  the  same  gen- 
eral direction.  Up  to  this  depth  it  is  par- 
allel with  the  apparent  strike  of  the  vein  ex- 
posed in  the  shaft  on  the  M.  Ia  claim.  Con- 
tinued in  this  direction  it  would  miss  the 
vein  entirely  and  pass  through  the  hill. 
Subsequent  to  the  bringing  of  this  action  Its 
direction  was  changed,  first  to  the  south  and 
then  to  the  east,  with  the  result  that  the 
vein  in  ibe  M.  I*  was  finally  intercepted  at 
a  distance  of  more  than  500  feet  from  its 
mouth.  If  driven  in  its  final  direction,  it 
would  reach  the  surface  of  the  hill  to  the 
east  or  northeast  on  a  level  42  feet  or  more 
above  the  bottom  of  the  gulch.  This  was 
the  situation  of  affairs  at  the  time  of  the 
trial. 

Defendant's  evidence,  besides  showing 
that  the  work  of  development  and  incident- 
ally that  of  representation  for  the  year  1906^ 
bad  all  been  done  In  tbe  tunnel  as  heretofore 
stated,  and  that  this  was  tbe  only  work  that 
had  been  done  npon  any  of  the  group  of 
claims,  tended  strongly  to  show  that  the 
tunnel  could  not  within  the  range  of  rea- 
sonable possibility,  be  availed  of  to  develop 
any  of  the  claims  on  Valparaiso  Mountain. 
The  contention  of  the  plaintiff  was,  and  it 
undertook  to  show  by  Its  witnesses,  that  by 
sinking  upon  the  vein  at  the  point  of  its  in- 
terception by  the  tunnel  it  could  drive  a 
cross-cut  or  drift  under  the  gulch  and  thus 
develop  and  mine  the  claims  beyond,  and 
that  tbe  tunnel  had  been  driven  with  this 
end  in  view.  There  is  no  controversy  but 
that  the  expenditure  made  in  the  tunnel  in 
100(1  was  sufficient  In  amount  to  represent 
all  the  claims  in  the  group.  The  evidence 
Is  silent  as  to  whether  the  vein  intercepted 
In  the  tunnel  Is  the  discovery  vein  of  the 
M.  L.:  and,  while  there  Is  some  evidence 
tending  to  show  that  Its  strike  Is  In  tbe  gen- 
eral direction  of  some  of  plaintiff's  claims 
across  the  gtilch,  there  Is  none  furnishing  a 
substantial  basis  for  the  Inference  that  it 
crosses  the  gulch  In  their  direction  or  that 
tends  to  identify  It  with  any  vein  found  in 
any  of  them.  Many  witnesses,  practical 
miners  and  mining  engineers,  were  examin- 
ed, who  expressed  opinions  In  support  of 
the  claims  of  the  respective  parties,  giving 
their  reasons  therefor.  The  statements  of 
these  witnesses  cannot  be  reconciled. 

It  Is  now  well  settled  that  the  annual  ex- 
I)endlture  required  by  toe  federal  statute  to 
preserve  the  title  to  mining  claims  may  be 
made  in  work  or  improvements  within  the 
boundaries  of  tbe  claims  themselves,  or  up- 
on one  of  a  group  of  contiguous  claims,  or  up- 
on adjacent  patented  land,  or  even  upon  ad- 
jacent public  land,  provided  only  It  is  made 
for  tbe  purpose  of  developing  the  claims  and 
to  facilitate  the  extraction  of  ore  therefrom. 
Strasbnrger  v.  Beecber,  20  Mont  143,  49  Pac. 
740;  Power  r.  Sla,  24  Mont  243,  61  Paq.  468; 
Hall  V.  Kearny,  18  Colo.  605,  S3  Pac  373; 
^meltinf  Co^.T.  Kemp,  104  U.  a  630.  26  I^ 
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Ed.  875;  Jackson  ▼.  Roby,  100  U.  8.  440,  8 
Snp.  Ct  301,  27  L.  Ed.  990;  2  Llndley  on 
Mines,  629,  631.  In  Smelting  Co.  t.  Kemp, 
snpra,  it  is  said:  "Labor  and  improvements 
within  the  meaning  of  the  statute  are  deem- 
ed to  have  been  bad  upon  a  mining  claim, 
whether  it  consists  of  one  location  or  sever- 
al, when  the  labor  is  performed  or  the  im- 
provements are  made  for  its  development — 
that  Is,  to  facilitate  the  extraction  of  the 
metals  it  may  contain — though,  in  fact,  such 
labor  and  Improvements  may  be  on  ground 
which  originally  constituted  only  one  of  the 
locations  as  in  sinking  a  shaft,  or  be  at  a 
distance  from  the  claim  itself,  as  where  the 
labor  is  performed  for  the  turning  of  a 
stream,  or  the  Introduction  of  water,  or 
where  the  improvement  consists  in  the  con- 
Btrnction  of  a  fliiine  to  carry  oft  the  debris 
or  waste  material.  It  would  be  absurd  to  re- 
quire a  shaft  to  be  sunk  on  each  location  in 
a  consolidated  claim  when  one  shaft  would 
suffice  for  all  the  locations."  The  language 
used  by  the  court  evidently  means  that.  If 
the  work  done  on  one  of  the  claims  has  no 
reference  to  the  other  claims  in  a  group  or 
does  not  tend  to  develop  all  of  them  in  con- 
formity with  a  general  plan  adopted  with 
that  purpose  in  view.  It  cannot  be  considered 
as  work  done  upon  them  as  a  group  or  con- 
solidated claim.  This  view  is  borne  out  by 
the  decision  in  Jackson  v.  Robey,  supra, 
where  the  above  passage  Is  quoted  in  support 
of  a  statement  made  In  defining  the  meaning 
of  the  statute:  "In  such  case  the  work  or 
expenditure  must  be  for  the  purpose  of  de- 
veloping all  the  claims.  It  does  not  mean 
that  all  the  expenditure  upon  one  claim, 
which  has  no  reference  to  the  development  of 
the  others,  will  answer."  If  the  work  is  not 
a  part  of  a  general  plan  bavlug  in  view  the 
development  of  the  group  or  consolidated 
claim,  so  that  the  ore  may  be  more  readily 
extracted,  and  the  work  has  no  reasonable 
adaptation  to  that  end,  then  no  matter  what 
the  amount  of  it  is,  It  cannot  be  said  to  have 
been  done  in  the  development  of  the  group. 
In  such  cases  it  is  usually  a  question  of  fact 
for  the  court  or  Jury,  as  the  case  may  be,  to 
say  upon  the  evidence  whether  the  require- 
ments of  the  law  have  been  met 

The  courts  are  reluctant  to  enforce  forfei- 
tures. He  who  claims  such  a  penalty  to  de- 
feat the  title  of  his  adversary  must  plead  it 
specially,  and,  besides,  must  establish  It  by 
clear  and  convincing  proof.  Strasburger  v. 
Beecher,  supra.  Nevertheless,  when  It  ap- 
pears, as  in  this  case,  that  the  representation 
work  done  was  not  done  upon  all  the  claims, 
but  upon  one  only  of  the  group  for  the  alleg- 
ed benefit  of  all,  then  the  burden  shifts,  and 
the  requirement  that  the  work  must  be  adapt- 
ed to  the  development  of  all  the  claims  and 
was  Intended  for  that  purpose  must  be  met 
This  ru)e  is  recognized  by  all  the  authorities, 
BO  far  as  they  have  been  called  to  our  atten- 
tion. Hall  v.  Kearny,  supra;  Copper  Glance 
Lode,  29  Land  Dec.  Dep.  Int  '542;  Llndley  on 


Mines,  i  631.  It  IB  primarily  a  question  with- 
in the  province  of  the  trial  court  to  determine 
whether  the  proof  is  sufficiently  clear  and 
convincing  to  satisfy  the  requirement;  and 
in  equity  cases,  such  as  this,  though  this 
court  may  examine  the  evidence  and  deter- 
mine the  question  of  fact  for  itself  (Bey. 
Codes,  i  6253),  yet  It  may  not  overturn  the 
findings  of  the  trial  court  unless  there  is  a 
decided  preponderance  of  the  evidence  against 
them.  Bordeaux  v.  Bordeaux,  32  Mont.  159, 
80  Pac.  6;  Flnlen  v.  Helnze,  32  Mont  354,  80 
Pac.  918;  Watklns  v.  Watklns,  39  Mont  — , 
102  Pac.  860. 

Taking  into  consideration  the  position  of 
the  M.  L.  claim,  with  reference  to  the  oth- 
ers In  the  group;  the  fact  that  the  tunnel  I3 
across  the  gulch  from  the  others;  that  It  is 
on  a  level  above  the  bottom  of  the  gul<^; 
that  it  extends  away  froni  all  of  the  claims 
in  controversy;  that  it  was  intended  primari- 
ly to  intercept  tb«  vein  In  the  M.  L.  dalm; 
that  it  does  not  appear  that  this  vnin  tra- 
verses any  of  the  other  dalms  or  even  crosaes 
the  gulch  in  their  dlrebtlbn;  that  in  order  to 
render  the  tunnel  avaUabl&  to  devellop  any  of 
them,  tt  will  be  neoetaary  to  atnk  a  ihaft  or 
wlnise  to  a  depth  below  the  level  of  the  gulch 
and  drift  to  the  eastward  many  famidreda  of 
feet;  that  to  carry  out  this  plan  it  will  be 
necessary  to  Install  heavy  and  expensive  ma- 
chlnery  at  the  collar  of  the  proposed  shaft 
or  winze,  to  raise  the  ores,  and  waste  and 
water  encountered,  to  the  level  of  the  tun- 
nel in  order  to  convey  them  to  the  surface, 
whereas  this  could  all  have  been  accomplish- 
ed with  less  expense  and  much  more  conven- 
ience by  the  use  of  the  shaft  in  the  gulch — 
taking  Into  consideration  the  whole  of  the 
environment,  we  think  the  trial  court  was 
Justified  in  Its  conclusion  that  the  forfeiture 
alleged  by  the  defendant  was  clearly  and  sat- 
isfactorily established.  The  conclusion  seems 
unavoidable  that  the  purpose  in  extending 
the  tunnel  was  primarily  to  encounter  pay  ore 
in  the  M.  L.  claim,  and  that  it  could  not  rea- 
sonably have  been  Intended  as  a  part  of  any 
general  plan  to  develop  the  claims  across  the 
gulch  or  any  of  them. 

Couns^  for  plaintiff  centends  that  It  ap- 
pears that  the  work  was  done  by  the  plain- 
tiff on  the  M.  L.  in  good  faith  for  the  purpose 
of  developtng  the  group  of  claims,  and  that 
the  coort  should  not  be  permitted  to  snbstl- 
tnte  Its  own  Judgment  as  to  the  wisdom  or 
expediency  of  the  method  employed  by  the 
owner  in  adopting  the  plan  pursued.  As  an 
abstract  proposition  we  think  counsel  states 
the  correct  rule.  Mann  v.  Budlong,  129  Cal. 
577,  62  Pac.  120;  Gear  v.  Pord,  4  Cal.  App. 
556,  88  Pac.  600.  Neverthelees,  the  purpose 
for  which  the  work  Is,  alleged  to  have  been 
done  must  always  be  nlanlfested  by  the  rela- 
tion which  It  bears  to  the  claim  Itself.  If 
the  plan  pursued  can  have  no  reasonable 
adaptation  to  Its  alleged  purpose,  the  mere 
assertion  that  It  was  pursued  for'  that  pur- 
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poee  does  not  Anfflce,  frreb  t&otq^  good  fattU 
In  ita  pursnlt  be  conceded.  ' 

The  Judgment  and  order  are  affirmed. 

Afflrmed. 

SMITH  and  HOLLOWAT,  JJ.,  concur. 


BADOVINAG  ▼.  NORTHERN  PAO.  RT.  OO. 
(Supreme  Court  of  Montana.     Oct  22,  1900.) 

1.  Pleading    (|   408*)— Waivbb   of   Objkj- 
TioKs— Cause  of  Action. 

Objection  that  a  complaint  for  negligence 
does  not  state  a  cause  of  action  may  be  raised 
for  the  first  time  on  a  motion  for  directed  ver- 
dict or  at  aay  time. 

[Eld.  Note.— For  other  cases,  see  Pleading; 
Cent  Dig.  I  1366;    Dec.  Dig.  {  40fi.*] 

2.  Appeal  and  Euob  (g  193*)— Pleadxno— 
Objections. 

That  a  complaint  for  n^Iigence  does  pot 
state  a  cause  of  action  may  be  raised  for  the 
first  time  on  appeal. 

[E<d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1232;  Dec.  Dig.  i  183;* 
Pleading,  Cent  Dig-  t  1360.] 

8.   NEOLIGSNCE  (§  122*)— CONTBIBITTOBT  Nbo- 
LIGENCE— NBCKSSITT   OK  PLEADING. 

The  plea  of  contributory  negligence  Is  an 
affirmative  defense,  and  the  burden  of  making 
it  is  on  defendant. 

[Eld.  Note.— For  other  cases,  see  Negligenoe, 
Cent  Dig.  H  221,  229 ;  Dec  Dig.  1 122.*] 

4.  NEOLioENce  ({  113*)  —  Neoatiti^o  Con- 
tbibutobt  Neqlioence. 

Where  a  complaint  for  negligence  shows 
that  an  act  of  plaintiff  was  the  proximate  cause 
of  the  injury,  it  must  allege  plaintiff's  freedom 
from  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  f  189 ;   Dec.  Dig.  I  113.*) 

5.  CaBBIERS  (f  314*)— INJUBY  TO  Passbnoeb— 
NBOATIVINO-OONTBIBtlTORT  NbGLIOENCB. 

A  complaint  alleged  that  plaintiff  was  a 
passenger  to  O.;  that  as  the  train  approach- 
ed C,  it  sla^ened  speed,  bnt  did  not  stop; 
that  he  was  directed  by  the  brakeman  to  jump ; 
that  the  train  was  running  at  a  higher  speed 
tiuui  he  thoogbt,  of  which  he  was  ignonnt  be* 
cause  it  was  dark,  and,  because  be  relied  on 
the  direction  of  the  brakeman,  he  jumi>ed.  Held, 
that  the  allegations  showed  that  the  proximate 
cause  of  the  injury  was  his  own  voluntary  act 
so  that  the  burden  of  alleging  freedom  from 
nee^igence  was  on  him. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  f  1278;    Dec  Dig.  f  314.*] 
&  Cabbiers  (i  314*)— Injwbt  to  Pabuenoeb— 

Negativing   Contbibutobt   Ncoligenck— 

ScmciENCY  or  Alleoationb. 

Held,  also,  that  the  allegations  of  the  com- 
plaint were  Insufficient  to  show  his  freedom 
from  negligence,  and  nence  the  complaint  did  not 
state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1278 ;    Dec  Dig.  i  314.*] 

T.  Wobds  and  Phbasrb— '''Slacken." 

The  word  "slacken"  mean*  to  lose  rapidity : 
to  become  more  slow,  Webster's  lutematioiiai 
Dictionary. 

Appeal  from  DlBtrlct  Court,  Silver  Bow 
County;    Oeo.  M.  Baucquin,  Judge. 

Action  by  J.  D.  Badovinac  against  the 
Northern  Padflc  Railway  Company  for  per- 


sonal lajuiles.  From  a  Judgment  for  plain- 
tiff  and  from  an  order  donylng  a  new  trial, 
defendant  appeals.    Reversed  and  remanded. 

Wm.  Wallace,  Jr.,  John  G.  Brown,  and 
R.  F.  Gaines,  for  appellant  Mackel  &  Mey- 
er, for  respondent 

HOLLOWAX,  J.  This  is  an  action  for 
damages  for  personal  injuries.  The  plaintiff 
recovered  judgment,  and  the  defendant  baa 
appealed  from  the  Judgment  and  from  an 
order  denying  it  a  new  trial. 

Tbe  complaint  alleges  that  plaintiff  be- 
came a  passenger  upon  defendant's  train  No. 
e,  bound  from  Butte  to  Chestnut;  that  as 
tbe  train  approached  Chestnut  a  brakeman 
on  tbe  train  called  tbe  station;  that  tbe 
train  slackened  Its  speed,  but  did  not  stop; 
that  plaintiff  went  out  upon '  the  platform, 
and  was  directed  by  tbe  brakeman  to  Jump 
from  the  moving  train;  that  it  was  dark 
and  {dalntifl  could  not  tell  that  the  train 
was  running  at  a  great  rate  of  speed,  and 
because  he  cotdd  not  tell  that  the  train  was 
running  at  a  great  rate  of  speed,  and  be- 
cause he  relied  upon  the  direction  of  the 
brakeman,  he  Jumped  from  tbe  moving  train, 
and  received  tbe  injuries  of  which  be  coiq^ 
plains.  The  complaint  also  alleges  that  In 
taot  tbe  train  was  running  at  a  much  great* 
er  rate  of  speed  than  plaintiff  had  supposed 
at  the  time  he  Jumped.  Tbe  defendant  en- 
tered a  genenl  .denial,  and  also  pleaded 
contributory  negUgencei  Before  answerlag, 
the  defendant  interposed  a  general  demurrer, 
but  by  consent  this  was  overruled,  and  we 
may  now  treat  the  case  as  though  a  demur- 
rer had  not  been  interposed  at  all. 
.  Tbe  principal  contention  made  by  appel- 
lant is  that  the  complaint  does  Qot  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Respondent  urges  that  such  objectioD 
cannot  be  made  for  tbe  first  time  upon  a 
motion  for  a  directed  verdict  But  there 
is  not  any  merit  in  this  position ;  for  tbe  ob- 
jection that  the  complaint  does  not  state  a 
cause  of  action  may  be  raised  at  any  time, 
eT«n  In  tbis  court  for  the  first  time.  Thorn- 
ton T.  Kaufman,  35  Mont  181,  88  Pac.  796; 
Wyman  v.  Jensen.  26  Mont  339,  67  Pac  114. 
In  this  state  it  is  a  geueral  rule  that  tbe 
plea  of  contributory  negligence  is  an  affirma- 
tive defense,  and  tbe  burden  '  of  making  It 
is  upon  tbe  defendant  Nord  v.  Boston  A 
Mont  Con.  C.  &  S.  Mln.  Co.,  33  Mont  404, 
S4  Pac.  1116,  89  Pac  647.  But  to  this  welt- 
eetabllahed  rule  there  is  one  exception,  which 
Is  ns  well  recognised  as  the  rule  Itself.  In 
Ball  V.  Gussenboven,  29  Mont  321,  77  Pac. 
871,  this  court  said:  "If,  however,  tbe  coW' 
plaint  shows  "tbe  proximate,  or  a  proximate, 
cause  of  tbe  injury  to  have  been  the  act  of 
the  plaintiff,  the  complaint  must  also  state 
his  freedom  from  negligence  in  tbe  doing  of 
tbe  act ;  otherwise  the  pleading  is  bad."  And 


*ror  other  cases  see  same  topic  and  section  NUMBSB  in  Deo.  *  Am.  Digs.  U07  to  date,  *  tteporter  Indexes 
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In  Orient  Im.  Co.  y.  Northern  PaeWc  By. 
Co.,  31  Mont  602,  78  Pac  1036,  we  also  satd: 
"The  existence  of  contributory  negligence 
need  not  be  negatired  In  the  complaint  unless 
It  appears  from  other  allegations  therein  that 
the  proximate  cause  of  the  Injury  was  the  act 
of  the  plaintiff."  This  rule  of  pleading  was 
first  announced  by  this  court  In  Kennon  ▼. 
Glftner,  4  Mont  433,  2  Pae.  21.  In  that  case 
Kennon  was  a  passenger  upon  a  stage  coach 
owned  and  operated  by  Gilmer  and  others. 
The  horses  attached  to  the  coach  became  un- 
manageable and  broke  the  pole  of  the  coach. 
Kennon,  becoming  frightened,  Jumped  from 
the  moving  vehicle  and  was  Injured.  He 
brought  an  action  to  recover  damages,  and 
In  his  complaint,  after  charging  negligence 
on  the  part  of  the  defendants  In  falling  to 
furnish  suitable  horses  and  a  competent 
driver,  alleged  that  by  reason  of  the  facta 
already  pleaded,  the  plaintiff  was  placed  In 
such  a  position  as  to  Imperil  bis  safety, 
"and  to  render  it  apparently  unsafe  for  plain- 
tiff to  longer  remain  on  said  coach;  that 
he,  being  actuated  by  Just  feat  of  bodily  In- 
Jury  by  longer  remaining  thereon.  Jumped 
from  Bald  coach,  and,  in  so  doing,  one  of 
plaintiff's  legs  was  fractured,  bruised,  bro- 
ken," etc  Of  that  complaint  this  court  said: 
"Thus  the  plaintiff  declares  that  the  proxi- 
mate cause  of  the  injury  he  sustained  was 
his  own  action."  Upon  considering  the  ex- 
cuse offered  by  Kennon  for  his  act  In  Jump- 
ing from  the  coach,  the  cottrt  reached  the 
conclusion  that  the  facts  stated  by  way  of 
excuse  were  not  sufficient  to  show  that  the 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence, and  therefore  concluded  that  the 
complaint  did  not  state  a  cause  of  action. 

In  many  respects  the  facts  in  the  case  at 
bar  cannot  be  dlstlngalshed  from  those  In 
Kennon  y.  Gilmer.  Here,  as  there,  the  plain- 
tiff alleges  that  the  proximate  canse  of  the 
Injury  he  sustained  was  his  own  act — ^Jump- 
ing from  a  moving  vehicle:  The  facts  differ 
only  as  to  the  excuse  offered  by  the  philn- 
tlff.  In  Kennon  v.  Gilmer  It  was  "apparent 
danger  and  great  fear  of  bodily  Injury" ;  In 
this  Instance,  the  plaintiff  declares  that  he 
Jumped  from  the  moving  train  because  (1) 
It  was  dark  and  he  could  not  determine  that 
the  train  was  moving  at  a  great  rats  of 
speed;  and  (2)  the  brakeman  directed  him 
to  "Jump.  The  word  "directed,"  as  hereltl 
tfsed,  does-  not  import  threats  or  force. 
There  Is  not  any  contention  made  that  the 
brakeman  did  more  than  to  tell  the  plalti- 
tlff  to  Jmnp  from  the  train.  It  appears  from 
the  complaint  that  the  plaintiff  knew  the 
train  was  In  motion  at  the  time  he  Jumped; 
and  the  fact  that  It  was  so  dark  that  he 
was  not  able  accurately  to  determine  the 
Speed  of  the  train  woold  seem  to  offer  the 
very  best  reason  why  he  should  not  have  as- 
sumed the  risk  rather  than  to  excuse  him 
for  his  act.  The  fact  that  the  brakeman  told 
him  to  Jump  Is  not  any  excuse;  for,  if  that 
iact,  standlhg  alone,  would  Justify  bim  In 


Jmnplng  fron  the  train  moving  at  a  speed 
which  he  could  not  estimate,  It  would  like- 
wise Justify  him  In  Jumping  from  a  train 
moving  at  a  rate  of  60  miles  per  hour.  A 
man  much  accustomed  to  boarding  and 
alighting  from  moving  trains  might  with 
safety  to  himself  Jump  from  a  train  run- 
ning at  a  rate  of  10  miles  per  hour,  while 
one  not  so  accustomed  would  be  almost  cer- 
tain to  sustain  serious  Injury  In  alighting 
from  a  train  moving  at  a  rate  of  5  miles 
per  hour.  In  any  event,  the  plaintiff  having 
alleged  in  his  complaint  that  titie  proximate 
canse  of  his  Injury  was  bis  voluntary  act 
In  Jumping  from  the  moving  train,  he  there- 
upon assumed  the  burden  of  alli%ing  facts 
sufficient  to  show  that  In  so  doing  he^was 
not  guilty  of  contributory  negligence.  Ifon- 
tagne  v.  Hanson,  88  Mont  376,  96  Paa  1063; 
Poor  V.  Madison  River  Power  Co.,  38  Mont 
341,  99  Pac.  947;  Ball  v.  Oussenhoven, 
above;  Orient  Ins.  Co.  v.  Northern  Pacific 
By.  Co.,  above;  Kennon  v.  Gilmer,  above. 
If  the  reasons  assigned  In  the  complaint 
are  the  only  ones  plaintiff  has,  then  we 
think  he  falls  to  meet  the  requirements  ot 
the  rule  Just  stated  above.  Of  course,  the 
fact  that  it  was  dark  might  become  a  factor 
In  plalntlfTs  favor  If  he  was  deceived  there- 
by Into  believing  that  the  train  was  moving 
so  slowly  that  he  could  with  reasonable 
safety  to  himself  alight  from  It  The  chief 
difl9.culty  with  plaintiff's  complaint  In  this 
regard  Is  that  it  Is. so  vague  Its  meaning  la 
mA,  easily  discernible.  It  alleges,  first,  that 
the  train  slackened  Its  speed,  but  did  not 
Stop.  Tliat  allegation  would  be  fully  sup- 
ported by  proof  that  the  train  was  running 
at  a  rate  of  50  miles  per  hour  and  reduced 
Its  speed  to  40  mUes  per  hour,  for  the  word 
"slacken*'  means  to  lose  rapidity;  to  become 
tnore  slow.  Webster's' International  Diction- 
ary. Again,  the  complaint  alleges  that  the 
plaintiff  did  not  know  that  the  train  was 
moving  at  a  great  rAte  of  speed.  This  Is 
pregnant  with  the  admission  that  he  did 
know  that  it  was  runulug  at  a  considerable 
rate,  or  at  any  rate  lees  than  a  great  rate. 
He  does  not  allege  that  he' Understood  the 
brakeman's  direction  to  him  to  Jump  to  Im- 
ply that  the  train  w^s  moving  at  a  very 
slow  rate  of  speed.  1(  does  not  appear  from 
the  complaint  whether  the  plaintiff  was  a 
man  much  accustomed  to  traveling  on  the 
railroads  or  experienced  In  alighting  from 
moving  trains,  or  whether  he  was  Incumber- 
ed with  baggage  or  other  things  which  pre- 
vented the  free  nse  of  his  limbs.  In  other 
words,  to  show  by  his  complaint  that  he 
was  not  guilty  of  contributory  negligence  he 
must  allege  facts  snfttclent  to  show  that  he 
acted  as  a  reasonably  prudent  person  under 
like  circumstances  would  have  acted.  This 
rule  seems  to  be  founded  In  reason.  The  stand- 
ard of  action  in  all  such  cases  must  be  that 
of  a  reasonably  prudent  person;  and,  U-  it 
was  necessary  for  plaintiff  to  prove  that  In 
Jumping  from  the  moving  train  he  exercla- 
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ed  tbat  degree  of  care'  and  prudence  viMeh 
a  reasonable  person  wonTd  hare  done  under 
like  circnmBtances,  then. he  mnst  allege  tbe 
facts  In  order  tbat  an  issue  may  be  made,  If 
the  defmdant  should  see  fit  to  make  tbe  is- 
sue. MJiny  authorities  might  be  cited  In  sup- 
port of  the  principles  announced ;  but,  since 
they  are  established  by  the  decisions  of  our 
own  court,  we  have  diosen  to  rely  upon  them 
alone.  Under  a  sufBeient  complaint  we  think 
It  would  have  been  a  gnestion  for  tbe  jury 
to  determine  whether  plaiatUT  was  guilty 
of  contributory  negligence,  and  this  question 
would  have  to  be  resolved  by  determining 
whether  he  acted  as  a  reaSonaUy  prudent 
person  would  have  done  under  Hke  circum- 
stances. 

The  foregoing  views  seem  to  be  sufficient  to 
dispose  of  the  questions  raised  upon  these 
appeals.  For  the  reason  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  the  Judgment  and  order  are 
reversed  and  the  cause  Is  remanded  (or  a 
new  trial. 

Reversed  and  rananded. 

BBANTIit,  O.  J.,  and  SMITH,  J.,  concur. 


SUTTON  V.  liOWRT  et  «1. 
(Supreme  Court  of  Montana.    Oct  22,  1900.) 
1.  Appeai,  and  Error  (§  528*)— Recobd— Ob- 
deb  ORAWTrt^G  New  Tbial. 

Where  the  record  in  an  appeal  from  an 
order  granting  a  motion  for  a  new  trial,  made 
upon  the  minutes  of  the  court,  contains  the 
judgment  roll,  a  statement  of  the  cnse,  copies  of 
the  affidavit  used,  and  of  the  notice  of  intention 
to  move  for  a  new  trial;  plalntiCs  bill  of  escep- 
tiona,  the  order  appealed  from,  and  tbe  notice 
of  appeal,  as  expressly  provided  by  Rev.  Codes, 
ft  8799,  7114,  the  record  contains  the  min- 
utes' of  the  coart,  since,  as  the  only  office  of  a 
statement  of  the  case  is  tbe  brinainic  before 
the  appellate  court  tbe  minutes  ot  tbe  trial 
court,  It  follows  that  a  correct  statement  con- 
tains all  tbe  minutes. 

[Ed.  Kote.— For  other  cases,  see  Appeal  and 
iBrror,  Deo.  Dig.  {  52&*1 

fi,  A?n;Ai,  AND  Sbbob  (I  1088*)^RiaHT  to 
•C0MPI.ALN— Favobable  FiNDure. 

A  finding  "in  favor  of  a  defendant  "on 
the  counterclaim  in  his  answer,  and  against 
the  plaintiff  for  the  sum  of  no  dollars,"  is  a 
ijmling  in  plaintiff's  favor  of  wliich  he  cannot 
complain. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4059 ;   Dec.  Dig.  |  10.33.*] 
8.  New  Tbial  (i  140*)  —  Affidavits  —  Heab- 

SAT. 

An  affidavit  on  a  motion  for  a  new  trial 
upon  the  ground  ot  misconduct  of  jurors,  which 
sets  forth  only  matters  of  hearsay  or  on  in- 
formation and  belief,  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  289;    Dec.  Dig.  i  140.»] 

4.  N«w  Tbiai.  a  140»)  —  AFFibAvrr  —  SuFFi- 

CRROT. 

Affidavits  on  a  motion  for  a  new  trial  on 
<be  ground  of  misconduct  pf  jurors,  reciting 
*hat  a  juror  had  certain  amounts  of  money 
ojimedlately  succeeding  the  trial,  where  the  affi- 


ants disclaim  any-  knowledge  of  Ihe'  sotn^  from 
which  the  money  was  received,  areinsvflci^t. 
[Ed.  Note.— For  other  caaes,  see  NeW  Trial, 
Dec.  Dig.  { 140.»] 

5.  New  Tbial  (J  140*)— Motion— Sdfficibm- 
CY  OF  Showing. 

On  a  motion  for  a  new  trial,  the  record  <lf 
certain  contempt  proceedings  against  a  juror 
relating  .to  a  mattei;  ,whicb  happened  subseqaent 
to,  and  not  in  any  manner  connected  with,  the 
trial  was  immateriaL 

[BM.  Note.^For  other  cases,  see  New  Trial, 
Dec.  Dig.  {  14a*] 

6.  New  Tbial  (f  143*)- Impeachmew*  or  Veb- 
dict — ^Affidavit  of  Jubob. 

Rev.  Codes,  {  6794,  subd.  2,  providing  that 
the  affidavits  of  jurors  may  be  used  to  impeach 
a  verdict  when  ft  is  reached  by  resort  to  chance, 
is  exclusive,  aad  an  affidavit  of  one  juror,  re- 
lating to  a  conversation  had  with  another  juror 
tending  to  show  other  misconduct  on  tbe  part 
of  the  latter,  was  incompetent. 

(Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  {  143.*] 

7.  New  Trial  (S  140*)— Iiii'EACHiDmx  of  V^- 
DicT— Affidavits— Heabsat. 

The  affidavit  of  a  juror  as  to  his  miscon- 
duct being  inadmissible,  an  affidavit  of  an- 
other person  as  to  the  contents  of  the  juror's 
affidavit  or  statement  would  be  incompetent  for 
the  additional  reason  that  it  would  be  hearsay. 
[Ed.  Note^-For  other  cases,  see  New  Trial, 
Dec.  Dig.  i  140.*] 

8.  Nxw  TRutL  (f  140*)  —  IiKxacPKimor  or 

JuBOB— Time  to  Object. 

A  party  cannot  speculate  upon  the  chances 
of  a  verdict  by  refraining  from  objecting  to 
the  incosapetency  of  a  juror,  known,  of  during 
tbe  trial,  and  then  arge  the  objection  on.  motion 
for  a  new  trial,  and  hence  plaintiff's  affidavit 
in  support  of  a  motion  for  a  new  trial,  com- 
plaining that  a  jnror  worked  in  a  mine  every 
night' during  the  trial,  and  was  heade  not  in  a 
position  to  give  to  the  trial  that  consideration 
to  which  a  litigant  was  entitled,  which  affidavit 
did  not  state  when  plaintiff  or  his  attorneys 
first  became  aware  of  the  irregularity  or  mis- 
conduct of  tbe  juror,  it  sueh,  was  ipsuAciept. 

[Ed.  Nete.— For  other  caseSk  see  New. Tidal, 
Dec  Dig.  I  140.*]  . 

8.  Appeal  and  Ebbob  «  909*1 -r  Bwjfw — 

OONCLG8IVENESS  OF  Vebdict.  . 

.The  question  of  the  credibility  bt'"wit" 
nesses  being  addressed  primarily  td  (be  'juty, 
the  verdict  in  an  action  at  1  law  ought  not  -  to 
be  set  aside,  except  for  t;h«  most  cqgent  rea- 
sons. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  S912-.TO24;  Dec.  Dig.  { 
909.*] 

10.  <!0i*TRACT8  (I  832*)— Action  fob  BsBAOfi 
— StrrnoiEKar  ot  CoxplaiNt. 

Whete  plaintiff's  right  to  recover  on  a  con- 
tract is  contingent  on  a  future  event  he  must 
allege  tbat  the  contingency  has  arisen,  and  also 
allef;e  full  performance  on  his  part ;  and  a  ooai- 
plaint,  in.  an  action  on  an  alleged  contract,  ire- 
citing  that  defendants,  the  owners  of  a  mining 
claim,  on  which  plaintiff  and  another  had'  a 
lease,  had  been  sued  by  owners  of  an  adjoining 
claim,  and  bad  hired  plainttff  to  prepare  the 
defease  in  the  action  by  doing  such  develoi>miant 
work  as  might  be  nepessary,  procuring  witnesses 
to  testify  to  the  facts  shown  by  such  work,  etc., 
promising,'  in  the  event  of  thefr  strccess,  that 
they  would  compensate  plaintiff  in  eertain  ways, 
but  which  did  not  allege  that  the  litigation 
had  terminated,  but,  on  the  contrary,  snowed 
that  it  was  still  pending  when  the  present  ac- 
tion was  comraeiiced,  nor  that  plaintiff  had  per- 
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iormed  tha  oontmct  on  his  part,  but  alleged  facts 
to  show  an  excuse  for  failure  to  do  so  which 
were  not  sjifficient,  did  not  state  a  cause  of 
action  on  the  contract  for  money  expended,  nor 
for  the  value  of  plaintiffs  time. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  I  1636;   Dec.  Dig.  {  332.»] 

11.  N«w  Tbiai.  ft  72*)— Revikw— DiscBBTioK 

OF     LOWEB     COtTBT  —  OBAHTINQ     OF     NEW 
TBIAt. 

Where  the  verdict  returned  is  the  only  one 
which  could  have  been  reached  upon  the  evi- 
dence, it  was  an  abuse  of  discretion  to  grant 
a  new  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Ceht  Dig.  H  146-148;   Dec.  Dig.  i  72.»] 

Appeal  from  District  Court,  Sliver  Bow 
County ;   Jeremiah  J.  Lynch,  Judge. 

Action  by  Wakeman  Sutton  against  T.  M. 
Lowry,  executor  of  Silas  King,  and  others. 
Judgment  for  defendanta,  and  from  an  or- 
der granting  a  new  trial,  defendants  ap- 
peal.   Reversed. 

Ia  p.  Forestell  and  Jas.  E.  Murray,  for  ap- 
pellants. McBrlde  &  McBrlde,  for  respond- 
ent 

HOLLOWAT,  J.  This  is  an  action  to  re- 
cover damages  for  the  breach  of  a  contract 
In  1890  this  irialntlfT  and  J.  A.  Talbot  had 
a  lease  upon  the  Sliver  King  quartz  lode 
mining  claim,  situated  In  Silver  Bow  county, 
and  owned  by  the  defendants  Murray,  King, 
and  Daly.  During  the  term  of  such  lease 
J.  H-  Maloney  and  others,  the  owners  of  the 
Plymouth  claim,  which  adjoins  the  Silver 
King  claim,  brought  an  action  against  Sut- 
ton, Talbot,  Murray,  King  and  Daly  to  re- 
strain them  from  removing  the  minerals  from 
certain  veins  claimed  to  belong  to  the  Ply- 
month  property,  and  to  recover  damages  for 
•ores  already  removed  from  the  disputed  ter- 
ritory. The  complaint  In  this  action,  after 
setting  ft)rth  these  facts  at  greater  length, 
then  alleges  that  upon  the  commencement 
of  the  Plymouth-Silver  King  litigation,  Mur- 
ray, King,  and  Daly  employed  the  plaintiff, 
Sutton,  to  prepare  the  defense  in  said  action, 
by  doing  such  development  work  as  might  be 
necessary,  and  by  procuring  witnesses  to  tes- 
tify to  the  facts  shown  by  such  development 
•work,  and  generally  to  take  charge  of  the 
defense  in  said  action  and  the  preparation  of 
that  case,  and  any  other  cases  which  might 
arise  in  connection  with  the  same  subject- 
matter,  for  Murray,  King  and  Daly  and  that 
In  consideration  of  his  doing  so,  Murray, 
King,  and  Daly  agreed  that  in  the  event  of 
their  success  in  the  Plymouth-Silver  King 
litigation,  they  would  recompense  Sutton  by 
(1)  repaying  him  whatever  money  he  neces- 
sarily expended;  (2)  paying  him  well  for  his 
time;  and  (3)  giving  him  a  new  lease  upon 
the  Silver  King  property  upon  the  same  terms 
as  those  contained  In  the  lease  to  Sutton  and 
Talbot,  such  lease  to  be  given  "as  soon  as 
the  said  litigation  was  ended."     The  com- 


plaint further  alleges  that  between  August  1, 
1897,  and  July  1,  1906,  plaintiff  In  pursuance 
of  such  contract  expended  the  sum  of  $10,250, 
and  that  his  time,  expended  pursuant  to  said 
agreement,  was  worth  $35,000,  and  that  no 
part  of  either  of  these  sums  had  been  paid  to 
hhn.  It  is  further  alleged  that  the  Plymoutb- 
SUver  King  liUgation  is  still  pending:  that 
prior,  to  the  commencement  of  this  present  ac- 
tion Murray,  King,  and  Daly  sold  the  Silver 
King  property  and  parted  with  possession  of 
it  and  by  such  acts  have  made  it  Impossible 
for  them  to  carry  out  that  part  of  the  agree- 
ment to  give  to  this  plaiutiCC  the  lease  men- 
tioned above.  It  is  then  alleged :  "(13)  That 
a  lease  on  the  said  ground  fw  the  period 
of  one  year,  upon  the  terms  which  the  said 
defendants  agreed  to  give  the  same,  would  be 
of  the  reasonable  value  of  $50,000/"  The 
prayer  is  for  Judgment  for  $95)250  and  costs. 

The  answers  consisted  of  general  denials 
and  other  matters  by  way  of  defense.  The  de- 
fendant King  set  forth  certain  counterclaims 
for  money  loaned  by  him  to  plaintiff,  and 
all  but  one  of  these  counterdalms,  so  far  as 
they  relate  to  mouey  loaned,  are  admitted  in 
the  reply,  Upop  the  trial  tbe  Jury  returned 
the  following  verdict:  "We,  the  Jury  in  the 
above-entitled  cause,  find  our  verdict  herein 
In  favor  of  the  defendants  and  against  the 
plaintiff,  upon  the  canse  of  action  set  forth 
in  plaintlfTs  complaint;  and  we  further  find 
In  favor  of  Silas  F.  King,  upon  the  counter- 
claim set  forth  in  his  separate  answer,  add 
against  the  said  plaintief,  for  the  smn  of 
no  dollars."  Vtxm  this  verdict  a  Judgment 
was  rendered  and  entered  In  favor  of  defend- 
ants Murray,  King,  and  Daly  for  their  costs. 
The  plaintiff  made  a  motion  for  a  new  trial, 
and  in  his  notice  of  Intention^  specified  most 
of  the  statutory  grounds,  and  gave  notice 
that  he  would  ask  for  a  new  trial  upon  the 
minutes  of  the  court  and  afBdavlts  thereafter 
to  be  presented.  The  plaintiff  presented  aflS- 
davlts  in  support  of  his  contention  that  he 
had  been  prevented  from  having  a  fair  trial 
by  reason  of  the  misconduct  of  certain  Ju- 
rors; but,  upon  objection  by  defendanta,  these 
afBdavlts  were  disregarded.  The  court,  how- 
ever, in  a  general  order  granted  plaintiff's 
motion  for  a  new  trial,  and  from  that  order 
tbe  defendants  have  appealed.  Some  time 
after  the  trial  of  the  cause  the  defendant 
King  died,  and  Lowry,  his  administrator,  was 
substituted  in  his  stead. 

At  the  outset  we  are  met  with  a  question 
of  practice  urged  by  respondent  as  follows: 
"The  motion  for  a  new  trial  was  made  upon 
the  minutes  of  tbe  court.  The  record  docs 
not  contain  tbe  minutes  of  the  court,  nor 
does  it  contain  anything  which  purports  to 
be  a  complete  record,  Including  the  minutes 
of  the  court,  and  the  appeal  for  that  reason 
should  be  dismissed" — and  Sanden  t.  North- 
em  Padflc  Ry.  Co.,  39  Mont  — ,  102  Pac. 
145,  Is  cited  In  sui^ort  of  this  contenti<Mi. 
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In  theSmiSeu  Caise  the  mbtton  tot  new  trial 
was  made  upon  the  minutes  of  the  court  and 
a  bill  of  exceptions.  In  the  record  on  appeal 
the  minutes  of  the  court  were  not  presented, 
and  we  therefore  held  that,  in  the  absence  of 
such  minutes,  we  could  not  say  that  the  or- 
der granting  the  new  trial  was  not  properly 
made.  But  the  same  condition  does  not  pre- 
vail in  this  present  appeal.  This  record  con- 
tains the  judgment  roll,  a  statement  of  the 
case,  and  copies  of  the  affidavits  used,  of  the 
notice  of  intention  to  move  for  a  new  trial, 
jdalntiff's  bill  of  exceptions,  the  order  ap- 
pealed from,  and  the  notice  of  appeal.  Sec- 
tions 6799  and  7114^  Bev.  Codes,  provide  that 
upon  an  appeal  from  an  mrder  granting  a  new 
trial,  wherein  the  motion  is  made  upon  the 
minutes  of  tiie  court,  the  record  on  appeal- 
shall  consist  of  the  papers  just  enumerated 
above,  as  contained  in  this  record.  The  trial 
court  in  settling  this  statemoit  of  the  case 
certifies  that  it  is  true  and  correct;  and, 
since  the  only  office  of  a  statement  of  the 
case  is  the  bringing  before  this  court  the 
minutes  of  the  trial  court,  it  follows  that  a 
true  and  correct  statement  contains  all  the 
minutes. 

It  is  also  suggested  by  respondent  that  the 
verdict  is  Inconsistent  with  the  admitted 
facts,  and  this  is  true.  The  pleadings  admit 
an  indebtedness  on  the  part  of  plaintiff  to 
defendant  King,  and  yet  the  verdict  does  not 
find  in  King's  favor  for  any  amount  But 
this  is  not  a  matter  of  which  respondent 
Sutton  can  complain.  If  the  finding  of  the 
jury  that  King  is  not  entitled  to  recover  on 
Us  counterclaims  amounts  to  anything,  it  is 
a  finding  in  Sutton's  favor,  of  which  be  can- 
not complain,  and  which  he  could  not  urge 
in  the  trial  court  in  support  of  his  motion 
for  a  new  trial. 

It  was  also  urged  by  respondent  that  the 
trial  court  ought  to  have  considered  the  af- 
fidavits presented  In  support  of  his  motion 
for  new  trial,  and  ought  to  have  granted  a 
new  trial  upon  the  ground  of  misconduct  of 
the  jury,  or,  speaking  more  accurately,  mis- 
conduct of  Jurors  Doney  and  Ronnlng.  The 
affidavit  of  plaintUf,  Sutton,  sets  forth  only 
matters  of  hearsay  or  matters  on  informa- 
tion and  belief,  and  was  incompetent  for  the 
purpose  offered.  People  v.  Flndley,  132  Cal. 
301,  64  Pac.  472;  Gay  v,  Terrance,  145  Oal. 
144,  78  Pac.  540. 

The  affidavits  of  Fred  Henderson  and  Dr. 
Wltherspoon  recite  the  fact  that  the  Juror 
Doney  had  certain  amounts  of  money  im- 
mediately succeeding  the  trial  of  this  case, 
but  each  affiant  disclaims  any  knowledge  of 
the  source  from  which  such  money  was  re- 
ceived. Tlje  record  of  certain  contempt  pro- 
ceedings against  Juror  Doney  was  wholly  im- 
material. It  relates  to  a  matter  which  hap- 
pened subeeiiuent  to,  and  not  in  any  manner 
ostuiectea  with;  the  trial  of  this  case. 

.One  of  the  affidavits  presented  is  by  Hen- 
ry Olsen,  s  Juror  who  sat  in  the  trial  of  this 


case.  It  rdates  to  a  convcrsatioB  bad  witlt: 
the  jnror  Doney,  and  tends  to  show  miscon- 
duct on  the  part  of  Doney  in  deciding  this, 
case.  Our  Code  provides,  in  sobdivlsion  2  of 
section  6794,  that  the  affidavits  of  jurors  may 
be  used  to  impeach  a  verdict  when  the  ver- 
dict was  reached  by  resort  to  chance.  This 
Is  the  only  instance  wherein  it  Is'  permitted  to 
impeach  a  verdict  by  tlie  affidavit  of  a  juror; 
and  it  Is  quite  uniformly  held  that  such  a 
statutory  profvlsion  is  exclnsLve.  In  State  v. 
Beesskove,  34  Mont  41,  85  Pac.  376,  this 
court  announced  the  general  rule  as  follows : 
"While  there  is  some  contrariety  in  the  deci- 
sions of  courts  upon  the  question  wfaetheK 
jurors  should  be  heard  to  impeach  their  own 
Verdict  we  tlilnk  reason  and  great  weight 
of  authority  condemn  the  practice  wliich  i>er- 
mlts  it  See  29  Am.  &  Eing.  Bncy.  of  Law, 
1008, 1009,  with  notes.  In  any  event  it  should 
not  be  tolerated  further  than  the  statute  per- 
mits. Penal  Code  1895,  I  2192  <Bev.  Codes,  { 
9850).  This  section  provides  for  the  one  ex- 
ception, namely,  cases  where  the  verdict  has 
been  decided  by  lot,  or  by  any  means  other 
than  a  £alr  expression  on  the  part  of  all  the 
Jurors.  In  such  case  the  impeaching  affidavit 
may  be  made  by  memliers  of  the  Jury.  Code 
av.  Proc.  1896,  I  1171  (Rev.  Godee,  f  6794). 
This  express  exception,  under  ttie  rule  'Bx- 
presslo  unlus  est  excluslo  alterlus,!  U  would 
seem  excludes  all  other  exceptions.  Barly 
In  the  history  of  the  state  the  Snpseme  Court 
of  California  declared  It  to  be  the  rule,  found- 
ed on  ncJcessary  policy,  that. such  affidavits 
caimot  be  admitted  to  impeadi  -  a  verdict. 
People  V.  Baker,  1  Cal.  404.  This  rule  was 
adhered  to  until  1862,  when  the  Legislature 
provided  for  the  single  exeeptlen  of  the  case 
where  the  verdict  was  found  by  a  resort  to 
chance.  With  this  modification  the  rule  noyr 
prevails.  People  v.  Azoff,  106  Cal.  632,  39 
Pac.  69 ;  People  v.  Soap,  127  Cal.  408,  59  Pac. 
771.  The  sections  of  our  statute  cited  were 
adopted  from  that  state;  and,  since  the  In- 
terpretation given  to  them  embodies  the  bet- 
ter rule,  we  approve  and  adopt  it  Beyond 
this  the  court  ought  not  to  receive  such  evi- 
dence, for  the  obvious  reason  that  after  the 
verdict  has  been  rendered,  members  of  the 
jury  would  be  subject  to  all  sorts  of  In- 
fluences intended  to  Induce  them  to  repent 
of  their  decision  and  lend  their  aid  in  having 
It  revoked.  They  might  even  be  tampered 
with  and  corrupted,  so  that  the  integrity  of 
the  verdict  must  rest,  not  upon  the  integrity 
and  honesty  of  the  jury  during  their  delili- 
erations,  but  upon  their  susceptibility  to  such 
Influences  after  their  duties  have  been  faith- 
fully performed  under  their  oaths."  S^i  ^'' 
so,  Gordon  \.  Trevarthen,  13  Mont.  B87,  84 
Pac.  185,  40  Am.  St  Bep.  462;  People  v. 
Flndley,  above.  '  For  the  same  reason  the  af- 
fidavits of  O.  Q.  Bates  were  properly  disre- 
garded. If  Juror  Doney'B  affidavit  of  his 
misconduct  was  incompetent — as  it  would 
tiave  been  undra  the  role  announced  above — 
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for  the  iftroiig»  reason  would  the  afBdavlt 
of  another  as  to  the  contents  of  Doney's  af- 
fidavit or  statement  be  incompetent ;  for,  In 
addition  to  the  ground  announced.  It  would 
be  open  to  the  objection  that  It  Is  hearsay. 

7he  affidavit  of  the  plaintiff  also  alleges 
that  one  of  the  Jurors,  Charles  Ronnlng,  who 
sat  in  the  trial  of  this  case,  and  who,  upon 
the  Jury  being  polled,  announced  that  he  con- 
curred in  the  verdict  returned,  was  a  pump- 
man employed  In  one  of  the  mines  in  Butte; 
diat  the  Juror  continued  his  work  at  the 
mine  every  night  during  the  progress  of  the 
trial  of  this  case,  and  by  reason  of  this  fact 
♦as  "not  In  a  position  or  condition  to  give 
to  the  trial  of  the  case  the  full  and  deliberate 
consideration  to  which  a  litigant  is  entitled 
from  a  Juryman."  But  the  affidavit  does  not 
anywhere  state  when  plaintiff  or  his  attor- 
neys first  became  aware  of  this  Irregularity 
or  misconduct  of  the  Juryman,  If  his  conduct 
may  be  given  either  designation.  If  as  a  mat- 
ter of  fact  the  plaintiff  or  his  attorneys  knew 
of  the  conduct  of  this  Juryman  during  the 
progress  of  the  trial,  plaintiff  cannot  now 
complain,  for  a  litigant  may  not,  with  such 
knowledge,  proceed  with  the  trial  under  the 
hope  or  expectation  that  the  offending  Jury- 
man may  be  favorable  to  his  cause,  and  then 
complain  if  he  Is  not  A  party  is  not  per- 
mitted to  thus  speculate  upon  the  chances  of 
a  verdlctt  In  1  Spellman  on  New  Trial  and 
Appellate  Procedure,  {  149,  the  rule  is  thus 
announced:  "The  general  rule,  often  stated, 
that  a  remedy  for  any  act  or  episode  endan- 
gering the  fairness  of  a  trial  must  be  sought 
and  apiplled  at  the  earliest  practical  moment 
by  the  party  complaining,  or  having  a  right 
to  complain,  is  applicable  to  all  kinds  and 
grades  of  misconduct  of  the  Jury.  Stated 
more  specifically,  the  rule  is  that,  though  the 
Jurors  during  the  progress  of  the  trial  are 
guilty  of  such  misconduct  as  would  have  re- 
quired the  court,  on  motion,  to  admonish 
them,  or  otherwise  apply  a  remedy  to  remove 
the  effect,  or  if  no  such  remedy  be  adequate, 
to  discharge  them,  yet  If  he,  with  knowledge, 
fall  to  make  any  objection  or  call  the  court's 
attention  to  the  alleged  misconduct,  and  al- 
lows the  trial  to  proceed  to  a  verdict,  he  can- 
not subsequently  take  advantage  of  such  mis- 
conduct on  motion  for  a  new  trial."  And 
the  authorities  supporting  the  text  are  col- 
lected at  great  length.  In  the  absence  of  a 
showing  that  the  plaintiff  and  his  attorneys 
did  not  know  of  such  conduct  on  the  part  of 
Juror  Bonning  during  the  progress  of  the 
trial,  the  affidavit  is  unavailing  for  the  pur- 
pose of  showing  misconduct  or  itr^ularity 
on  the  part  of  the  Juror. 
'  -For  the  reasons  stated,  the  trial  court  prop- 
erly disregarded  these  affidavits  on  the  bear- 
ing of  the  motion  for  new  trial. 

We  are  not  able  to  discover  any  other  pos- 
sible ground  of  the  motion  upon  which  the 
court  could  have  granted  a  new  trial,  ex- 
cept tauufflciency  «f  the  evidence  to  Justify 


the  verdict  The  burden  of  proof  was  upon 
the  plaintiff,  and  the  verdict  returned  was 
in  favor  «f  the  defendants.  The  entire  con- 
troversy hung  np<«  a  solution  of  the  ques- 
tion. Was  the  contract  upon  which  plaintiff 
relies  ever  In  fact  made?  The  verdict  an- 
swered this  inquiry  in  the  negativeu  Th« 
plaintiff  claims  that  he  made  the  agre^nent 
with  Murray,  and  that  King  was  aware  of 
and  acquiesced  in  it  Murray  and  King  eadi 
testified  positively  that  such  a  contract  was 
not  made  or  acquiesced  in  by  him,  and  nu- 
merous facts  and  clrcomstances  introduced 
seem  strongly  to  support  their  contention. 
The  Jury  believed  their  testimony,  and  the 
question  ot  their  credibility  was  addressed 
primarily  to  the  Jury.  So  long  as  the  Jury  is 
a  part  of  onr  Judicial  system,  the  verdict  in 
an  action  at  law  ou^t  not  to  be  set  aside, 
except  for  the  most  cogent  reasons;  other- 
wise the  oonstitutioDal  guaranty  of  a  right 
to  trial  by  Jury  becomes  a  mere  idle  phrase, 
high-sounding,  but  without  any  poteniy  what- 
ever. 

But  aside  from  the  question  whether  the 
evidence  offered  by  the  defendants  was  of 
Itself  sufficient  to  sustain  the  verdict  in  their 
favor,  we  are  confronted  with  the  inquiry. 
Does  this  record  disclose  an  abuse  of  dis- 
cretion on  tlie  part  of  the  trial  court  in 
granting  a  new  trial?  And  this  must  be  re- 
solved by  reference  to  the  entire  record  and 
proceedings  before  us.  According  to  the  al- 
legations of  the  complaint  the  terminatlcui 
of  the  Plymouth-Silver  King  litigation,  suc- 
cessful to  Murray,  King,  and  Daly,  was  a 
condition  precedent  to  the  plaintiff's  rlgbt  to 
recover  at  all,  and  the  rule  of  pleading  Is 
that  where  plaintiff's  right  of  recovery  is 
contingent  upon  the  happening  of  a  futnra 
event,  he  must  allege  that  the  contingency 
has  arisen.  Harris  v.  Boot  28  Mont  109,  72 
Pac.  429.  The  complaint  does  not  allege  tbht 
the  PlymootbrSUver  King  litigation  has  ter- 
minated, but  on  the  contrary,  alleges  tliat 
such  litigatiCHi  Is  still  in  court  undetermined 
at  the  time  this  action  was  commeqced.  It 
is  also  a  general  rule  that  plaintiff  in  such 
case  must  allege  full  performance  on  his 
part.  This  be.  does  not  do ;  but  he  seeks  to 
avoid  this  by  alleging  facts  Intended  to  ex- 
cuse his  failure  to  fully  perform.  He  sets 
forth  that  the  defendants  sold  the  Silver 
King  property  and  delivered  possession  to 
the  purchaser,  "and  that  by  the  acts  of  de- 
fendants and  otherwise,  plaintiff  has  been 
prevented  from  making  a  complete  perform- 
ance of  the  portion  of  said  contract  to  be 
by  him  performed."  Since  there  are  not 
any  other  acts  mentioned,  the  word  "acts" 
above  must  refer  to  the  sale  and  d^veiry  ot 
possession,  and  the  words  "and  otlierwiaa" 
do  not  appear  to  refer  to  anything  in  par- 
ticular. So  this  pleading  must  be  construed 
as  alleging  that  plaintiff  was  prevented  from 
fully  performing  his  part  ot  the  contract  by 
reason  of  the  sale  of  tha. Silver  King  pn>^ 
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^jr  and  deHvery  of  possessiop  thereof  to 
the  purchaser,  but  this  allegation  Is  not  suf- 
ficient. The  sale  of  the  property  and  the 
delivery  of  possession  did  not,  as  a  matter 
of  law,  terminate  the  Plymonth-SUver  King 
litigation.  Neither  would  those  facts,  stand- 
ing alone,  relieve  the  plaintiff  from  bis  ob- 
ligation under  the  contract.  Murray,  King, 
and  Daly  could  not  avoid  their  liability  for 
ores  already  wrongfully  extracted  from  the 
Plymouth  ground,  if  any  had  been  wrong- 
fully extracted,  by  the  mere  sale  of  this 
property  and  putting  their  pfurchaser  in  pos- 
session. Erebs  Hop  Co.  v.  Livesley  (Or.)  92 
Pac.  1084.  And  there  is  not  anything  In  the 
complaint  to  indicate  that  the  Plymouth-Sil- 
ver King  litigation  would  not  be  continued, 
or  that  the  sale  of  the  Silver  King  property 
would  tu  any  wise  diminish  the  efforts  re- 
quired on  the  part  of  Sutton  under  the  con- 
tract, or  interfere  in  any  manner  with  his 
performing  the  acts  required  of  him  by  the 
contract  to  be  performed.  It  is  not  neces* 
sary  to  consider  what,  if  any,  right  Sutton 
might  have  in  an  action  upon  a  quantum 
meruit  This  la  not  such  an  action.  In  this 
instance  he  relies  upon  the  contract,  as  in- 
deed he  had  to  do  in  order  to  state  any 
cause  of  action  for  the  failure  of  defend- 
ants to  give  him  a  lease.  Our  conclusion  is 
that  the  complaint  does  not  state  a  cause  of 
action  On  the  contract  for  money  expended, 
or  for  the  value  of  plaintiff's  time. 

A  consideration  of  the  remaining  question, 
relating  to  the  defendants'  failure  to  give 
the  lease,  discloses  the  wealcuess  of  plain- 
tiff's entire  case  upon  the  evidence.  The 
plaintiff  alone  testifies  to  the  fact  that  a 
contract  was  made  by  the  defendants  and 
himself,  relative  to  his  employment  to  take 
charge  of  the  defense  in  the  Plymouth-Silver 
King  litigation  and  the  facts  and  circum- 
stances surrounding  the  malting  of  it.  While 
he  is  very  positive  that  a  contract  was  made, 
his  testimony  as  to  the  terms  and  condi- 
tions of  the  agreement  is  so  vague  and  in- 
deflhtte,  and,  when  his  cross-examination  is 
considered  with  bis  testimony  given  on  di- 
rect examination,  there  appear  so  many  con- 
tradictions or  irreconcilable  statements,  that 
we  are  of  the  opinion  that  a  verdict  in  his 
favor,  based  upon  his  entire  testimony,  would 
have  to  be  set  aside  for  InsufBclency  of  the 
evidence  ,to  support  it  The  verdict  returned 
seems  to  us  to  be  the  only  one  which  could 
have  been  reached  upon  the  evidence  In  the 
case,  eliminating  the  question  of  King's  right 
to  recover  on  his  counterclaims;  and,  this 
being  80,  the  court  abused  its  discretion  in 
granting  a  new  trial,  and  the  order  is  re- 
versed. Ormund  v.  Granite  Mt  Mln.  Oo.,  11 
Mont  308,  28  Pac.  289. 

Reversed. 

BRANTLT,  C.  X,  and  SMITH^  J.,  concur. 


GOLDEN  V.  NORTHERN  PAO.  RX.  00.  et  al. 
(Supreme  Court  of  Montana.     C>ct.  22,  1900.) 

1.  Afpkai,  awd  Sbmos  a  837*)— Hevibw. 

In  determining  on  appeal  wbetlier  a  peti-> 
tion  for  tlie  removal  of  a  cause  to  the  federal 
court  should  have  been  granted  wlien  nftide, 
the  contents  of  the  petition  must  be  considered 
in  connection  with  the  proceedines  in  the  case 
prior  to  the  petition  for  removal. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  8  837.*] 

2.  APfBAI.  ANO  Bbbob  (I  920*)  —  Pbesdhp- 
TIONS — RBGITLA'BITT  OF  JUDIOIAI,  PbOCEED- 
IKOB. 

In  determining  whether  a  petition  for  the 
removal  of  a  cause  to  the  federal  comrt  was 
filed  in  time,  the  state  appellate  conrt  must  pre- 
sume that  the  case  wag  taken  up  in  doe  course 
upon  the  day  it  was  set  for  trial  and  npon  the 
announoament  of  both  parties  aa  ready  for 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8715 ;   Dec.  Dig.  |  920.»] 

8.  Rehovai.  or  Gacses  (|  29*)M3it]zsnb  or 
Dii-raSENT   States  —  DxFBif dabts  —  Seveb- 
AKCB— Anmouhcinq  Rbadt  wm  Tblai. 
PlaintieTs  announcement  that  he  was  ready 
for  trial  in  an  action  against  two  defendants, 
one  of  whom  had  not  then  been  served,  which 
was  known  to  the  other  defendant,  amounted  to 
notice   to   the   defendant    served    that   plaintiff 
would  proceed  against  it  alone,  and  was  a  aev^ 
erance  of  the  action  as  to  such  defendant,  ren- 
dering the  defendant  served  the  sole  defendant 
within  the  statutes  relating  to  removal  to  the 
federal  courts  ot  controversiea  wholly  between 
citizens  of  different  states. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  H  69-74;  Dec.  Dig.  i  29.«1 
4  ToBTB  a  22*)— JoiHT  Tobt-Feasobs— Sxv- 

EBAL   LlABILITT. 

In  tort  actions,  such  as  an  action  for  the 
tortious  ejectment  of  a  trespasser  from  a  train 
against  a  railroad  company  and  its  brakeman, 
who  wrongfully  ejected  plaintiff,  plaintiff  could 
proceed  against  either  or  both  of  defendants 
by  whose  concurrent  action  the  wrong  was  done. 
[Ed.  Note.— For  other  cases,  see  Torts,  Ceat. 
Dig.  i  29 ;   Dec  Dig.  f  22.*] 

5.  Removai,  op  Causes  (§  89*)— Right  op  Re- 

MOVALr— JUBIBDICTION    OP    STATE    CotJBT. 

Every  court  has  power  to  determine  the 
question  of  ite  own  jurisdiction  subject  to  re- 
view of  its  decisions  by  the  court  having  proper 
jurisdiction,  and  this  rule  applies  to  the  ri^ht 
of  a  state  court  to  determine  its  jurisdiction 
npon  the  filing  of  a  petition  for  removal  of  the 
cause  to  the  federal  court. 

[EM.  Note. — For  other  cases,  see  Removal  of 
Canses,  Cent  Dig.  (  195;    Dec.  Dig.  i  89.*] 

6.  Removai.  of  Causes  (J  97*)— Vaxiditt— 
Jtjbisdiction. 

If  the  determination  of  the  state  court  as 
to  its  right  to  retain  jurisdiction  after  petition 
is  filed  for  removal  to  the  federal  court  is  er- 
roneous, all  subsequent  proceedings  therein  in- 
cluding the  judgment  are  void,  but  otherwise  the 
proceedings  are  valid. 

[EM.  Note.— For  other  cases»  see  Removal  et 
Causes,  Cent.  Dig.  S  212 ;  Dec.  Dig.  8  97.*] 

7.  Removal  of  Causes  (f  97*)— Rioht  of  Re- 
movai^-Waiveb  6f  Right- DEFBitotNe  is 

State  Coubt.  , 

Even  though  the  state,  court  erroneously 
decides  that  it  has  jurisdiction  of  the  case 
^pon  the. filing  of  a  petition  for  removal  to  the 
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federal  court,  defendant  may,  withoat  waiving 
his  rJKht  to  a  removal,  except  to  the  refusal:  oo 
transfer  tiie  case  and  malce  all  proper  defense 
in  the  state  court 

[EA.  Note.— For  other  oaaea,  see'  RemoTal  of 
Causes,  Dec  Dig.  I  97.*] 

&  Removai.  of  Gausbs  (S  79*)— Right  of  Rs- 
MOVAl.  —  Reuovai,  io  Feoebai.  Coubts  — 
Waiveb  of.  Right. 

Act  March  3,  1876,  c  137,  J  3,  18  Stat. 

4T1,  amended  by  Act  March  3,  1887,  c.  373,  { 

I,  24  Stat.  552,  and  Act  Aug.  13.  :1888.  c.  866, 
I  1,  25  Stat.  433  (TJ.  S.  Ck)mp;  St.  1901,  p. 
510),  permitting  one  desiring  to  remove  a  case 
from  a  state  to  the  federal  Circnit  Court,  to 
file  a  petition  therefor  in  the  state  court  at 
any  time  befoiv  defendant  is  required  by  state 
laws  to  answer,  implies  that  a  failure  to  ap- 
ply for  removal  npon  the  first  opportunity 
waives  the  privilege,  bo  that  a  defendant  waived 
the  right  ot  removal  on  the  ground  of  diverse 
citizenship  by  not  filing  his  petition  until  the 
Kecond  day  of  the  trial  at  the  close  of  the  in- 
troduction of  plaintiff's  evidence  in  chief  upon 
plaintifTR  failure  to  then  serve  a  joint  defend- 
ant, which  the  petitioning  defendant  claimed 
showed  a  joinder  merely  to  prevent  the  transfer 
of  the  case'  to  the  federal  Court,  as  the  peti- 
tion should  have  been  filed  at  the  opening  ot 
trial. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  H  135,  136,  139-160;  Dec. 
Dijr.  i  79.*] 

9.  RmovAi.  OF  Causes  (f  07*)— Pbockedznos 

AfTEB  RemOVAI/— PKOOXEDIRaS  IN  SlATE  Su- 

fkeme    coubt  —  effect   of  jcbibdioiioit 

Taker  by  Fedebai.  Coubt. 

tlpon  denial  of  a  defendant's  petition  to 
remove  a  cause  to  the  federal  court,  defendant 
may  either  have  the  judgment  of  the  state,  Bn- 
preme  Court  reviewed  upon  nn  adverse  decision 
by  error  to  the  United  States  Supreme  Court 
or  enjoin  plaintiff  from  proceeding  further  up<A 
final  decision  of  the  state  Supreme  Court  until 
the  right  of  removal  Is  finally  determined,  so 
that  upon  appeal  to  the  state  Supreme  Court 
from  a  decision  denying  a  defendant's  right  to 
remove  the  case  to  the  federal  court,  where  it 
appears  that  the  petition  for  removal  was  cor- 
rectly denied,  the  state  Supreme  Court  will  not 
refrain  from  acting  on  the  appeal  on  the  record 
made  below  before  tlie  federal  court  ssaumed 
jurisdiction,  because  tbat  court  afterward  as- 
sumed jurisdiction,  and  denied  a  motion  to 
remand. 

[Bid.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  if  206,  208-211;  Dec.  Dig.  } 
97.*] 

10.  Coubts  (|  490*)— Rule  of  Oomitt. 

The  rule  of  comity  existing  between  conrts 
of  different  jurisdictions  forbids  adverse  com- 
ment upon  the  decision  of  the  other  tribunal  in 
determining  the  question  of  an  alleged  conflict 
of  jurisdiction,  except  so  far  as  is  necessary 
in  deciding  the  question. 

TEd.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  {  490.*] 

II.  APPEAI,  AMD  Ebbob  (|  1061*)— Habmlesb 
Ebboe  —  Admissiow  of  Evidence  —  Facts 
Pbescmed. 

It  is  not  reversible  error  to  admit  evidence 
to*  establish  a  fact  which  is  presumed  without 
pro^. 

(Bd.  Note.— For  otlter  cases,  see  Appeal  and 
Krror,'Cent.  Dig.  {  4169;   Dec.  Dig.  ^  1051.*] 

12.  Raiuioads  (S  281*)  —  Injubibb  to  Tbes- 
FAssBBs— Scope  of  Employe's  AtrxHOBrrr. 
A  brakeman  on  a  freight  train  has  at  least 
prima  facie  authority  to  eject  a  trespasser  so 


as  to  make  the  company  liable  for  his  negligence 
or  wantoimess  in  doing  so. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Gent  Die  i  906;   Dec.  Dig.  t  281.*] 

13.  Raiuioads  (|  282*)  —  Tbespabsebs  —  Pbe- 

BUHPTI0N8. 

In  an  action  for  injuries  to  a  trespasser  by 
being  ejected  from  defendant's  freight  train,  it 
is  immaterial  whether  the  presumption  as  to 
the  brakeman's  authority  to  eject  trespassers  is 
only  prima  facie  or  conclusive  where  defend- 
ant offered  no  evidence  as  to  the  duties  of  its 
brakemen. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  912;    Dec.  Dig.  {  282.*] 

14.  Railboadb  ({  282*)  —  INJDBIES  TO  Tbes- 
pabsebs —  Actions  —  Sufficienct  of  Evi- 
dence. 

In  an  action  against  a  railroad  company  for 
injuries  caused  by  being  ejected  from  a  freight 
train  by  one  of  defendant's  bralcemen,  evidence 
held  to  sustain  a  finding  identifying  th«  person 
who  ejected  plaintiff  as  one  of  defendant's  Drake- 
men. 

[Ed.  Note^— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  262.*] 

16.  Tbial  (S  199*)  — Instbuctiohs  — Submit- 
TiNa  Lkoal  Questions. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  trespasser  by  ejecting  him, 
the  court  charged  that,  if  plaintiff  was  on  the 
top  or  side  of  a  box  car,  he  was  a  trespasser  as 
well  as  being  guilty  of  a  misdemeanor  under  the 
statute,  and  defendant  was  entitled  to  prevent 
such  trespass  and  a  crime  "in  a  reasonable  man- 
ner considering  the  circumstances,  and  by  law- 
ful means."  Plaintiff  testified  that  he  was  eject- 
ed with  unnecessary  force,  and  the  court  in. 
its  charge  assumed,  with  defendant's  acquies- 
cence, that  the  brakeman's  conduct  in  ejecting 
plaintiff  was  unlawful.  Held,  that  the  jury 
could  not  have  understood  from  the  quoted  part 
of  the  charge  that  they  should  inquire  as  to 
the  character  of  the  means  the  statute  authoriz- 
ed to  be  used  in  ejecting  trespassers,  and  the 
charge  was  not  prejudicial  to  defendant  on  the 
ground  that  it  left  for  the  jury's  determination 
what  was  a  lawful  means  of  ejecting  ti'espassers. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
Dig.  I  467;  Dec.  Dig.  I  199.*] 
16.  Tbiai,  (J  136*)— Pbovikce  of  Jubt— Ques- 
tions  OF  liAW. 

Only  questions  of  fact  should  be  left  to 
the  jury;  the  questions  of  law  being  for  the 
court's  decision. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  g§  318,  820,  821,  324,  ^  827 ;  Dec.  Dig. 
i  136.*] 

Appeal  from  District  Conrt,  Mtssonla  Coun- 
ty;  Henry  L.  Myers,  Judge. 

Action  by  Michael  Golden  against  the 
Northern  Pacific  Railway  Company  and  an- 
other. From  a  Judgmmt  for  plaintiff  and  an 
order  denying  a  motion  for  new  trial,  de- 
fendant named  appeals.    Affirmed. 

Wm.  Wallace,  Jr.,  John  G.  Brown,  and  R. 
F.  Gaines,  for  appellant.  Hall  &  Patterson, 
for  respondent 

BRANTLiY,  0.  J.  This  action  was  insti- 
tuted by  plaintiff  to  recover  damages  for  a 
personal  injury  to  himself,  which  he  alleges 
was  caused  by  the  defendants  by  willful, 
wanton,  ^nd  reckless  negligence  in  ejecting 
htm  froni  one  of  the  freight  trains  of  the 
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defendant  railway  company.  It  Is  alleged 
that  the  defendant  McCarthy  was  on  the 
morning  of  June  23,  1906,  In  the  employ  of 
the  railway  comi>any,  and  that  he  by  force 
and  violence  ejected  the  plaintiff  from  one 
of  Its  freight  trains  while  It  was  in  rapid 
motion,  and  thus  caused  him  to  fall  under 
the  wheels,  whereby  be  suffered  the  loss  of 
his  right  leg.  The  Issues  tried  arose  upon 
the  denials  In  the  answer  of  the  defendant 
railway  company  and  Its  plea  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff. 
The  plaintiff  Is  a  citizen  of  Montana,  as 
was  also  the  defendant  McCarthy,  at  the 
time  the  Injury  occurred  and  at  the  time  the 
action  was  brought.  This  defendant  wan 
then  In  the  employ  of  the  railway  company 
as  a  toakeman.  The  railway  company  ia  a 
citizen  of  the  state  of  Wisconsin.  McCarthy 
was  never  served  with  snmmoua,  nor  did  he 
at  any  time  by  voluntary  appearance  submit 
himself  to  the  -  Jurisdiction  of  the  court, 
though  he  was  present  during  the  trial,  and 
testified  in  behalf  of  the  railway  company. 
On  the  second  day  of  the  trial,  and  after  it 
tuki  proceeded  to  the  point  when  counsel  for 
plaintiff  were  about  to  conclude  the  intro- 
duction of  plaibtlff's  evidence  In  chief,  coun- 
sel for  the  railway  conipany  stated  to  the 
court  that  defendant  McCarthy  was  present 
In  court  and  could  be  served  with  summons, 
and  demanded  of  counsel  for  plaintiff  to  be 
informed  whether  it  was  their  intention  to 
serve  him  and  hare  the  cause  proceed  against 
him  also.  Thereupon  a  colloquy  took  place 
between  the  trial  judge  and  counsel.  Oonn- 
•el  for  the  railway  company  insisted  that 
this  defendant  had  a  right  to  have  the 'cause 
proceed  against  both  defendants  jointly, 
since  they  were  charged  jointly  in  the  com- 
plaint, and  that  a  refusal  by  oonnsel  for 
plaintiff  to  have  summons  sei-ved  and  to 
liave  the  eadse  so  proeeed  would  demon- 
strate that  the  action  had  been  brought 
against  the  defendants  jointly  in  bad  faith, 
and  for  the  sole  purpose'  of  preventing  the 
removal  of  the  cause  to  the  Circuit  Court  of 
the  United  States  as  a  separate  controversy 
between  citizens  of  different  states.  Objec- 
tion was  made  to  further  proceedings  in  the 
cause  until  service  of  summons  had  been 
made  and  thrs  defendant  properly  Implead- 
ed. Counsel  for  plaintiff  stated  that  they 
had  already  caused  alias  summons  to  be  is- 
sued and  that  they  Intended  to  have  service 
of  It  made,  but  Intended  fo  'do  so  at  their 
own  pleasure,  and  Insisted  that  plaintiff  was 
entitled  to  have  the  trial  proceed  against  the 
defendant  railway  company  notwithstand- 
ing defendant 'McCarthy  had  not  been  serv- 
ed. The  judge  stated  that  the  court  had  no 
power  to  compel  service  of  summons,  and 
that  It  required  more  than  a  mere  objection 
to  stay  proceedings,  and  thereupon  overruled 
the  objection.  Counsel  for  the  railway  com- 
pany then  presented  a  petition  asking  for  a 
removal  of  the  cause  to  the  Circuit  Court  of 


the  United  States  for  the  District  of  Mon- 
tana, accompanied  by  a  good  and  sufficient 
bond  such  as  is  required  by  the  federal  stat- 
ute. After  stating  the  diverse  citizenship  of 
the  plaintiff  and  the  railway  .company  and 
the  character  of  the  action,  it  alleged,  in 
substance,  that  tbeallegationsof  joint  wrong 
by  the  railway  company  and  defendant  Mc- 
Carthy set  forth  In  the  complaint  were  false 
in  fact  and  made  in  bad  faith  to  prevent  re- 
moval to  the  federal  court;  that  no  service 
of  summons  had  theretofore  been  made  up- 
on the  defendant  McCarthy,  the  failure  to 
make  it  having  been  attributed  by  plaintiff 
to  the  fact  that  McCarthy  had  been  absent 
from  the  state;  that  though.  McCarthy  bad 
been  present  in  court  since,  the  trial  begajH 
nearly  two  days,  and  this  fact  ha4  been 
knowa  to  plaintiff,  yet  plaintiff  had  refused 
to  serve  him  with  summons;  that  because  of 
the  allegatloiis  in  the  complaint  of  joint 
wrong  by  defendants,  and  b«;auBe  of  the 
reasons  assigned  by  plaintiff  4or  failure  to 
serve  McCarthy  with  summons  .and  put  htm 
upon  his  defense  with-  the  rajlwajr  compaay, 
it  had  theretofore  been  Impossible  andi  im- 
proper to  petition  for  a  removal  of  the  cause; 
that  it  then  appeared  foe  the  first  time  that 
McCarthy  had  been  made  a.  party  defendiuat 
fraudHlently  and  In  bad  faith  In  order  to 
PDevent  a  removal  jof  the>  cause;  that,  in 
facti,  the  action  bad  been  t>ronght  agatnat 
the  Cftllway  coaapany  alonet  that  It  present- 
ed a  controversy  wholly  between  clttzens  of 
different  States,  to  wit.  between  the  plain- 
tiff and  the  railway  company,  and  that  H 
was  therttfoae  Eemovable»  under'thiB  federal 
sutute,  to  the  Circuit  Covet  oi:  the  United 
states.  Upon  objection  by  counts  foe  plain- 
tiff that  the  petition  was  prcsentti  too  late, 
the  court  directed  the  trial  to  ptdceed,  thus 
retaining  jurtsdlctidn  of  the  cause  over  the 
protest  and  objection  of  the  railway  coat- 
pany.  Th^  plaintiff  bad  verdict  for  95,000. 
From  the'  judgment  entered  thereon '  and 
from  an  order  denying  its  motion  for  a  new 
trial,  the  defendant  railway  company  has 
appealed.  The  validity  of  the  judgment  te 
assailed  on  the  proiinds  that  the  court  erred 
In  refusing  to  surrender  jurisdiction  of  the 
ca'use  upon  the  flUng  of  the  petition  for  re- 
moval. In  Its  rulings  upon  certain  questions 
of  evidence  during  the  trial,  and  in  the  in- 
structions submitted  to  the  jnry.  The  con- 
tention Is  also  made  that  the  evidence  Is  In- 
sufBclent  to  sustain  the  verdict 

1.  As  to  the  propriety  of  the'  first  conten- 
tion there  can  be  no  doubt.  If  the  petition 
was  sufficient  and  was  filed  in  time;  for 
there  Is  no  question  btjt  that  the  bond  was 
sufficient.  In  addition  to  the  contention  that 
the  petition  was  filed  too  late,  it  Is  also  urg- 
ed, with  some  reason,  by  counsel  for  plain- 
tiff, that  It  contains  no  sufficient  allegation 
of  fact,  but  conclusions  of  law  only,  and 
for  this  reason  was  properly  disregarded  by 
the  trial  court     For  present  purposes  wo 
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Shall  assume  that  the  statements  of  fact  con- 
tained In  It,  aided  by  those  appearing  In  the 
record,  are  snfiBcient  to  warrant  a  removal, 
and  consider  the  question  only  whether  It 
was  filed  in  time ;  for  It  cannot  be  controrert- 
ed  that  the  action  has  now  assumed  the  as- 
pect of  a  controversy  between  citizens  of  dif- 
ferent states,  and  should  have  been  removed 
npon  timely  application  for  that  purpose. 
In  determining  this  question,  the  contents 
of  the  petition  must  be  considered  In  con- 
nection with  the  proceedings  in  the  case 
prior  to  Its  presentation.  We  must  pre- 
sume that  the  trial  was  taken  up  in  doe 
course,  npon  the  day  theretofore  appointed, 
and  upon  the  announcement  of  both  parties 
that  they  were  ready  for  trial.  The  announce- 
ment by  the  plaintiff  that  he  was  ready  for 
trial,  defendant  McCarthy  not  being  then 
subject  to  the  Jurisdiction  of  the  court  so  as 
to  be  put  npon  his  defense,  a  fact  known 
to  counsel  for  the  railway  company,  amount- 
ed to  notice  by  the  plaintiff  that  he  had  de- 
termined to  proceed  against  the  railway  com- 
pany alone.  This  was  equivalent  to  a  com- 
plete severance  of  the  action  as  to  the  rail- 
way company,  and,  so  far  as  It  Is  concerned, 
converted  it  into  a  separate  action  against 
this  defendant  as  effectively  as  if  It  bad 
originally  been  mhde  the  sole  defendant. 
Berry  v.  St.  Louis  &  S.  F.  R.  R.  Co.  (C.  C.) 
118  Fed.  811;  t^arde  v.  Baltimore  &  O.  R. 
Oo.  <C.  C.)  57  Fed.  913 ;.  Northern  Pacific  R. 
"B.  Co.  ▼.  Austta,  135  U.  8.  315,  10  Sup.  Ct. 
758,  34  li.  Bdt  218;  Powers  v.  Chesapeake 
&  O.  Ry.  Co.,  160  U.  S.  92,  18  Sup.  Ct  264, 
42  li.  Ed.  673;  Kansas  City,  Ft  Soott  ft  M. 
R.  Co.  v.  Daughtry,  188  U.  S.  298,  11  Sup. 
Ct  806,  84  L.  Ed.  063.  Thus  the  action  be- 
came at  once  removable  on  the  ground  of 
diverse  citizenship  wltbont  regard  to  the 
question  whefther  the  Joinder  was  orlglbally 
made  in  bad  faith'  for  the  purpose  of  pre- 
venting- 'reiaovaL  This  was  declared  to '  be 
the  rule  In  Beery  t.  St  I<oul8  ft  S.,  F.  R.  B. 
Co.,  supra,  which  was  an  action  ,by  plaintiff 
for  damages  for  the  death  of  iter  husband 
against  two  railway  companies,  one  of  which 
was  a  resident  of  the  same  state  with  the 
plaintiff,  but  bad  never  been  served  with 
summons.  The  plaintiff  had  the  cause  set 
down  for  trial  upon  Issues  Joined  by  .  the 
nonresident  defendant,  and  refused  to  say 
whether  she  iatended  to  dismiss  or  discon- 
tinue the  cause  as.  to  the  other  defendant 
The  cause  having  been  removed  to  the  cir- 
cuit court  a  motion  was  made  to  remand 
It  to  the  state  court  In  disposing  of  the  mo- 
tion, after  pointing  out  tliat  under  the  state 
Statute  the  action  was  one  that  could  be 
made  Joint  or  several,  at  the  option  of  plain- 
tiff, the  court  said:  "In  the  case  In  band 
the  plaintiff  abandoqed  her.,rigbt  to  a  Joint 
Judgment  by  demanding  a  trial  as  to  one 
defendant  In  the  absence  of  service  upon 
the,  other.  'iThe  course  of  trial  and  the 
pharacter  of  the  verdict  And  Judgment  In  a 
Joint  action  render 'any  other  conclusion  im- 


poBslMe."  So  to  this  state  the  statute  au- 
thorizes the  rendition  of  a  Judgment  against 
one  or  more  of  several  defendants,  leaving 
the  action  to  proceed  against  the  others 
whenever  a  several  Judgment  is  proper.  Rev. 
Codes,  I  6712.  It  cannot  be  questioned  but 
that  the  plaintiff  in  cases  of  tort  like  the  one 
at  bar  has  the  option  to  proceed  against  any 
one  or  all  of  the  defendants  by  whose  con- 
current action  the  wrong  was  done.  Cooley 
on  Torts  (8d  Ed.)  pp.  244,  252.  The  same 
principle  was  recognized  and  applied  in  the 
other  cases  cited. 

It  is  pointed  out  by  the  court  In  Powers  v. 
Chesapeake  &  O.  Ry.  Co.,  supra,  that  an 
action  which  Is  not  removable  because  It  is 
not  a  separate  controversy  wholly  between 
citizens  of  different  states  becomes  remova- 
ble whenever  by  voluntary  action  on  the  part 
of  plaintiff  during  the  course  of  the  proceed- 
ings It  is  discontinued  as  to  the  resident  de- 
fendant or  defendants,  even  though  the  liti- 
gation has  so  far  proceeded  that  issues  have 
been  Joined  by  the  moving  defendant  The 
court,  speaking  through  Mr.  Justice  Oray, 
said:  **rhe  reasonable  construction  of  the 
act  of  Cong^ress,  and  the  only  one  which  will 
prevent  the  right  of  removal  to  which  the 
statute  declares  the  party  to  be  entitled  from 
being  defeated  by  circumstances  wholly  be- 
yond his  control.  Is  to  hold  that  the  inciden- 
tal provision  as  to  the  time  must  when  nec- 
essary to  carry  out  the  purpose  of  the  stat- 
ute, yield  to  the  principal  enactment  as  to 
the  right ;  and  to  consider  the  statute  as,  in. 
intention  and  effect,  permitting  and  requir- 
ing the  defendant  to  file  a  petition  for  ror 
moval  as  soon  as  the  action  assumes  the 
shape  of  a  removable  case  In  the  court  in 
which  It  was  brought  The  result  Is  that 
when  the  plaintiff  discontinued  bis  action  as 
against  the  individual  defendants,  the  case 
for  the  first  time  became  socb  a  one  as  by 
the  express  terms  'of,  the  statute  thB>  defend- 
ant railway  company  was  entitled  to  remove; 
and  therefore  its  petition  fpr  removal^  file4 
immediately  upon  such  discontinuance,  was 
filed  In  due  time."  Section  3,  Act  March  8, 
1875,  c.  137,  18  Stat  471,  as  amended  by 
Act  March  3,  1887,  c.  373,  {  1,  24  SUt  552, 
and  Act  Aug.  13,  1888,  c.  866,  S  1.  25  SUt 
433  (U.  8.  Comp.  St  1901,  p.  610),  declares: 
"That  whenever  apy  party  entitied  to  re- 
move any  suit  mentioned  to  the  next  preced- 
ing section  ♦  •  •  may  desire  to  remove 
such  suit  from  a  state  court  to  the  Circuit 
Court  of  the  United  States,  he  may  make 
and  file  a  petition  in  such  suit  to  such  state 
court  at  the  time  or  any  time  before  the 
defendant  Is  required  by  the  laws  of  the 
state  or  the  rule  of  the  state  court  in  which 
such  suit  is  brought,  to  answer  or  plead  to 
the  declaration  or  complaint  of  the  plaintiff, 
for  the  removal,"  etc.  As  construed  to  the 
case  of  Powers  v.  Chesaiieake  &  O.  Ry.  Co., 
supra,  it  permits  the  removal  at  any  time 
during  the  progress  of  the  cause  at  which  it 
becomes  removable ;  yet  its  express  language 
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"at  tbe  time  or  any  time  before  the  defend- 
ant to  required  •  ♦  •  to  answer  or 
plead,"  etc.,  impUeB  conclusively  that  a  fail- 
ure to  apply  promptly  upon  the  first  oppor- 
tonity  amounts  to  a  waiver  of  the  privilege, 
and  that  It  cannot  thereafter  be  dalmed.  It 
Is  suggested  In  Northern  Pacific  B.  R.  Ck>.  T. 
Austin,  supra,  that.  If  the  conduct  of  the 
plalntlir  In  any  given  case  amounts  to  a  mere 
device  to  prevent  removal,  he  may  be  es- 
topped thereby  to  allege  that  the  applica- 
tion conies  too  late ;  nevertheless,  clearly  the 
estoppel  cannot  be  effective  If  the  applica- 
tion for  removal  be  deferred  beyond  the 
point  of  tUne,  dnrlng  the  proceedings,  at 
which  It  should  be  made.  "Nothing  Is  bet- 
ter settled  than  that,  to  enable  us  to  take 
Jurisdiction  on  the  ground  of  the  denial  by 
a  state  court  of  a  right  claimed  under  a 
statute  of  the  United  States,  the  record  must 
show  that  the  right  was  specially  set  up 
or  claimed  at  the  proper  time  and  In  the 
proper  way,  and  that  the  decision  was 
against  the  right  so  set  up  or  claimed." 
Northern  Pacific  R.  R.  Co.  v.  Austin,  supra. 
See,  also,  Removal  Cases,  100  V.  S.  457,  476, 

25  L.  Ed.  593. 

Many  cases  are  cited  by  counsel  for  the 
defendant  which  declare  that  a  state  court 
loses  Jurisdiction  when  a  petition  snfficlent 
on  Its  face  has  been  filed  In  time;  that  all 
questions  of  fact  arising  thereon  are  prima- 
rily for  the  federal  courts  to  decide,  since  a 
final  decision  of  them  involTes  a  question 
of  federal  Jurisdiction;  that  further  pro- 
ceedings In  the  state  court  should  be  de- 
ferred until  such  final  decision  may  be  had; 
and  that  notwithstanding  the  state  court 
has  refused  to  surrender  Jurisdiction,  upon 
filing  a  copy  of  the  record  In  the  circuit 
court,  that  court  may  use  the  summary  pro- 
cess of  Injunction  to  stay  proceedings.  None 
of  these  cases  contains  anything  In  conflict 
with  the  familiar  rule  that  every  court  has 
the  power  to  determine  the  question  of  Its 
own  Jurisdiction;  such  determination  being 
subject  to  review  by  the  courts  which  have 
Jurisdiction  for  that  purpose.  The  Supreme 
Court  of  the  United  States  expressly  recog- 
nizes and  gives  efTect  to  this  rule  In  this 
class  of  cases.  Gregory  r.  Hartley,  118  U. 
S.  742,  6  Sup.  Ct  743,  28  L.  Ed.  1150;  B.  k 
O.  R.  R.  Oo.  T.  Eoontz,  104  V.  S.  6,  26  I* 
Ed.  648;  Stotie  r.  South  Carolina,  117  TT.  8. 
430,  6  Sup.  Ct  790,  29  lii  Ed.  962.  If  the 
determination  la'  erroneous,  all  subsequent 
proceedings,  fncludfng  tbe  final  Judgment,  are 
Told;  otherwise,  the  resnit  is  valid  and 
binding.    Kern  ▼.  Hnldekoper,  108  U.  8.  485, 

26  L.  Ed.  854;  Chesapeake  &  O.  R.  Co.  v. 
McOabe,  218  U.  8.  207,  28  Sup.  Ct  480,  68 
L.  Ed.  765.  Bat  notwithstanding  the  state 
court  loses  Jurisdiction,  tbe  defendant  may 
nevertheless,  without  peril  to  his  rights,  re- 
serve his  exception,  and  thereafter  make  all 
proper  defense  to  the  action.  Upon  final  de- 
cision by  the  state  court  of  last  resort  if  It 
be  adverse  to  hi;*,  ae  may  upon  writ  of  error 


have  the  dectolon  reviewed  and  overruled  by 
the  federal  court,  of  last  resort,  and  the  error 
thus  corrected.  Cheaa];>eake  &  O.  R.  Co.  r. 
McCabe,  supra.  We  are  of  the  opinion  that 
the  district  court  properly  disregarded  the 
petition  for  removal  on  the  ground  that  It 
was  not  filed  In  time.  The  application  should 
have  been  made  at  the  opening  of  the  trial. 

During  the  argument  we  were  Informed  by 
counsel  that  since  the  termination  of  the' 
trial  In  the  district  court  a  copy  of  the  rec- 
ord in  the  case  had  been  filed  In  the  federal 
court  and  that  that  court  had  assumed  Ju- 
risdiction of  the  case  by  overruling  a  motion 
by  plalntlCT  to  remand  it  to  the  district  court 
In  a  supplemental  brief  the  contentiam  is 
made  that  this  court  should  take  Judicial  no- 
tice of  this  fact  and  reverse  the  Judgment,  or 
refrain  from  action  upon  the  appeal  until  a 
final  decision  by  the  federal  court  This  con^ 
tentlon  cannot  be  sustained.  The  defendant 
brought  Its  appeal  into  this  court  for  deter- 
mination of  Its  rights  upon  the  record  made 
In  the  district  court  prior  to  the  time  the  fed- 
eral court  assumed  Jurisdiction.  If  we  should 
pursue  the  course  suggested  by  counsel,  we 
would  do  so  upon  the  assumption  that  the 
district  court  erred  in  refusing  to  surrender 
Jurisdiction  simply  because  of  the  action 
taken  by  the  federal  court;  whereas,  it  seems 
clear  that  the  action  of  the  district  court 
was  correct  While  we  may  take  Judicial 
notice  of  the  action  of  that  court  (Rev.  Codes, 
{  7888),  it  does  not  follow  that  we  must  neces- 
sarily conclude  that  that  court  properly  as- 
sumed Jurisdiction.  Upon  this  subject  we 
express  no  opinion  further  than  what  to  im- 
plied by  the  conclusion  stated  above.  The 
rule  of  comity  which  exists  between  the 
courts  of  two  Jurisdictions  forbids  adverse 
comment  There  are  two  courses  open  to  the 
defendant  either  of  which  may  be  made  ap- 
plicable In  order  to  have  its  rights  finally  de- 
termined by  the  proper  conrt  It  may  have 
the  Judgment  of  this  conrt  reviewed  upon 
error  to  the  Supreme  Court  of  the  United 
States,  as  the  defendant  did  in  Chesapeake 
&  O.  R.  Co.  V.  McCabe,  supra,  or  it  may,  up- 
on a  final  disposition  of  the  case  by  this  court, 
invoke  the  process  of  injunction  to  restrain 
the  platntiir  from  proceeding  further  until 
the  federal  qnestion  is  finally  determined 
by  the  proper  tribunal.  Either  course  will 
give  It  all  the  relief  to  which  it  is  entitledi 

2.  On  the  trial  the  plaintiff  proceeded  up- 
on the  theory  that,  in  order  to  bold  the 
railway  company  liable.  It  was  not  suffldent 
for  him  to  show  simply  that  he  was  Tlolent- 
ly  ejected  from  the  train  by  a  brakeman  ia 
the  employ  of  the  company,  but  that  kr 
must  Show  further  that  the  act  Of  the  brake^ 
man  was  within  the  scope  of  his  authority. 
With  thto  supposed  requirement  In  mind,  be 
sought  to  prove  such  authority  both  by  parol 
evidence  as  to  the  course  of  conduct  panaed 
by  himself  and  other  brakemen  In  the  eift- 
ploy  6f  the  company,  and  also  by  tbe  Intro- 
duction of  the  printed  rules  and  published 
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bnlletlnS  of  thb  company.  To  all  of  this  ev- 
idence the  defendant  Interposed  various  ob- 
jections, wblcb  were  overruled.  The  conten- 
tion IS  now  tnade  that  there  was  prejudicial 
error  In  these  rulings;  Counsel  for  plaintiff 
contends  that  these  rulings  could  not  have 
been  prejujlldal,  for  the  reason  that  there 
is  a  presumption  arising  out  of  the  relations 
of  a  brakeman  to  the  railway  company  and 
Its  trains,  and  the  character  of  the  employ- 
ment, whMh  are  matters  of  comnion  knowl- 
edge, that  he  has  such  authority,  and  that 
It  was  not  Incumbent  xipon  plaintiff  to  ad- 
duce any  evidence  on  the  subject.  Hence 
the  Evidence  was  wholly  Immaterial,  and 
could  not  have  affected  the  result.  If  this 
presumption  obtains,  and  the  court  would 
have  been  justified  In  so  instructing  the 
Jury,  the  contention  of  defendant's  counsel 
Is  without  merit,  without  regard  to  the  form 
In  which  the  evidence  was  adduced;  for 
error  cannot  be  predicated  upon  the  admis- 
sion of  evidence  to  establish  a  fajct  which  is 
admitted  In  the  pleadings  or  which  may  be 
Iiresumed  to  exist.  This  brings  us  to  the 
<|ue8tlon  whether  a  brakeman  on  a  freight 
train  has  authority  by  virtue  of  his  eniploy- 
luent  to  eject  trespassers  therefrom.  There 
Is  a  conflict  In  the  decisions  on  the  subject. 
Some  of  the  courts  hold  that  the  fact  that 
the  plaintiff  was  injured  by  the  tortious  act 
of  the  brakeman  while  employed  by  the  de- 
fendant does  not  In  Itself  render  the  defend- 
ant liable,  but  that  the  wrong  must  be  shown 
to  pertain  to  his  particular  duty  and  to  fall 
within  the  scope  of  his  authority.  Farber  v. 
Misisouri  Pacific  R.  Co,.  116  Mo.  81,  22  S. 
W,  031,  20  h.  R.  A.  350,  is  an  illustration 
of  this  class  of  cases.  The '  weight  of  au- 
thority and  reason,  however,  is  clearly  In 
favor  of  plaintifTs  contention.  Mc.  Patter- 
son In  his  work  on  Railway  Accident  Law, 
after  stating  that  some  of  the  courts  hold 
to  tie  contrary,  doctrine,  says:  "The  doctrine 
of  most  of  the  cases,  however,  is  tliat  wher- 
ever a  railway  servant  is  put  In  charge  of 
any  property  .  of  the  railway,  as  a  station 
master  In  charge  of  a  station,  or  a  conductor 
In  charge  of  a  train,  or  an  engine  driver  or 
fireman  In  charge  of  an  engine,  pr  a  brake- 
man  In  charge. of  a  car,  that  servant  Is  nec- 
essarily, charged  with  the  duty  of  protecting 
that  particular  property,  and  he  Is  therefore 
for  that  purpose  vested  with  an  Implied  au- 
thority . .  to ,  remove  trespassers  therefrom ; 
and,  If  he  makes  a  mistake,  either  by  re- 
moving a  person  who  Is  rightfully  therein 
or  thereon,  or  by  using  unnecessary  violence 
in  the  removal  of  a  trespasser,  the  railway 
company  must  be  held  liable  for  all  such  In- 
juries as  result  In  the  one  case  from  the 
removal,  and  In  the  other  case  from  the  un- 
necessary violence  with  which  that  removal 
is  effected."  Scfction  111., ,  This  author  seems 
to  limit  application  of  the  rule  to  cases 
where  the  brakeman  la  In  charge  of  a.  par- 
ticular car,  .  Jlr.  Baldwin,  In  his  work  on 
Amerlcaii    Railroad    Law,    states    the   rule 


more  broadly  thn«:  "li  Is  prima  facie  wlOi- 
In  the  Implied  authority  of  a  brakeman, 
whether  on  a  passenger  or  a  freight  train, 
to  put  off  any  person  who  Is  found  upon  It 
without  right;  and,  If  be  does  this  at  an  Im- 
proper place  or  In  an  Improper  manner, 
whereby  such  person  Is  uimecessarlly  Injur- 
ed, the  company  Is  liable,  even  If  the  act 
were  wanton  and  reckless,  provided  It  were 
not  done  to  accomplish  an  Independent,  ma- 
licious purpose  of  his  own.  But,  If  the 
known  rules  of  the  company  exclude  any 
such  authority,  the  Implication  Is  rebutted  as 
respects  trespassers." 

So  in  Kansas  City,  F.  S^  &  G.  B.  Oo.  T. 
Kelly,  36  Kan.  655,  14  Paa  172,  59  Am.  Rep. 
J96,  In  speaking  generally  of  the  authority 
and  duty  of  servants  of  railway  companies, 
including  brakemen,  the  court  said:  "The 
removal  of  trespassers  from  the  train  was 
wltbtn  the  Implied  authority  and  became  the 
duty  of  the  servants  In  charge  of  the  train  ; 
and  the  fact  that  In  so  exercising  that  right 
or  duty  they  acted  negligently  or  wantonly, 
and  caused  the  boy  to  jump  off  the  train 
while  running  at  a  speed  unsafe  for  blm 
to  get  off,  and  he  was  injured,  will  not  ex- 
onerate the  defendant"  la  Hoffman  v.  New 
York  Central  &  H.  R.  Co.,  8T  N.  T.  25,  41 
Am.  Rep.  337,  the  court,  assigning  the  du- 
ties of  a  brakeman  wltli  reference  to  the 
protection  of  the  property  of  the  company 
to  the  same  category  as  those  of  the  con- 
ductor, said:  "The  Implied  authority  In  such 
ease  Is  an  Inference  from  the  nature  of  the 
business  and  Its  actual  dally  exercise  ac- 
cording to  common  observation  and  experi- 
ence." The  rule  thus  stated  finds  support 
In  the  following  cases:  Brevlg  v.  Chicago, 
St.  P.,'  M.  &  0.  Ry.,  64  Minn,  168,  66  N.  W. 
401 ; .  Dixon  V.  Northern  Pacific  Ry.  Co.,  37 
Wash.  310,  79  Pac.  943,  68  L.  R.  A.  895.  lOT 
Am,  St  Rep.  810;  Hill  v.  Baltimore  &  x" 
Y.  Ry.  Co.,  75  App.  Dlv.  323,  78  N.  X.  Supp. 
13^;  Smith  v.  Louisville  *  N.  Ry.  Co.,  95 
Ky.  11,  23  S.  W.  652,  22  L.  R.  A.  72;  Bjorn- 
qulst  v.  Boston  &  A.  R.  Co.,  185  Mass.  130, 
70  N..  B.  53,  102. Am.  St  Rep.  332;  John- 
son V.  Chicago,  St  P.  &  M.  Ry.  Co.,  116  Iowa. 
C39,  88  N.  W.  811;  lUInols.Cent.  Ry.  Co.  v. 
West  (Ky.)  60  S.  W.  290;  McKeon  v..  Rail- 
way Co.,  183  Mass.,  271,  67  N.  E.  329,  97  Am, 
St  Rep.  437.  The  duties  of  a  brakeman  are 
less  extensive  tliaa  those  of  a  conductor, 
who  has  geueiral  charge  of  the  train;  but 
It  would  be  going  too  far  to  say  that  the 
brakeman's  duty  extends  no  further  than  to 
turn  brakes,  couple  cars,  ,aad  the  like,  and 
that  he  .may.  stand  by,  unless  expressly  au- 
thorized and  required,  by  the  comiiany  to 
protect  its  property  from  trespassers,  and 
allow  them  to  commit  trespasses  wltliout  re-, 
straint  A  brakeman  who  would  do  this 
would  not  long  retain  his  place  after  knowl- 
edge of  his  conduct  came  to  his  superior  of- 
ficers. On  the  other  hand,  if,  after  eject- 
ing a  trespasser,  he  were  charged  with  an 
assault  upon  blm,  it  could  not  t>e  doubted 
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^t  tbe  factth^t  tb»  act  cbatged  asuohiwr 
ful  was  comiDitied  for  the  purpose  of  pro- 
tecting the  property  «f  the  company,  no  more 
force  ba^ng  be^i  dsed  than  the  circmu- 
etances  required,  would  be  a  complete  de- 
tense.  Under,  some  of  the  foreKoing  autbor- 
ities,  the  presumption  Is  only  prima  facie, 
whUe  under  others  It  is  conclusive.  We  are 
Inclined  to  follow  the  former.  Hev.  Codes, 
IS  79C1,  7962.  For  the  purposes  of  thla  case, 
however,  it  immaterial  which  rule  Is  ap- 
plied. The  defendant  offered  no  evidence 
as  to  the  duties  of  a  brakeman.  Therefore 
It  cannot  complain  of  the  rulings  in  question. 
3.  Contention  Is  made  that  the  evidence  is 
Insufficient  to  Justify  the  verdict.  In  that  it 
fails  to  «baw  (1)  tliat  the  person  who  ejected 
the  plaintiff  was  the  defendant  McCarthy; 
and  (2)  that  McCarthy  had  authorltj-  from 
the  company  to  eject  the  plaintiff.  The  tes- 
timony of  plalntlft  shows  that  one  of  the  com- 
pany's  freight  trains  was  about  to  leave  the 
station  at  Arlee,  Mont,  going  west,  it  being 
in  the  early  morning  and  stIU  dark;  that  he 
climbed  to  the  top  of  one  of  the  cars  near  the 
caboose.  Intending  to  ride  to  the  nesjt  sta- 
tion; that  he  had  money  enough  to  pay  his 
fue;  that,  after  the  train  began  to  more,  he 
was  accosted  by  a  man  who  carried  a  white 
lantern  ha  one  hand  and  a  stick  in  the  other, 
about  three  feet  long,  and  was  told  to  get  off, 
with  a  threat,  that  unless  he  did  so  hewonld 
be  knocked  ofC;  that  he  ottered  to  pay  his 
fare^  but  this  waa  refused  with  a  repetition 
of  the  threat;  that  he  began  to  climb  down 
the  side  ladder,  remonstrating  against  being 
cinnpeUed  to  tsat  off  while  the  train  was  in 
motlcm,  and  that;  In  spite  of  bis  remon- 
strances, he  was  pursued  by  the  man  until 
he  ■tnm  compelled  to  swing  off  the  ladder  and 
so  fell  under  the  wheels.  H«  referred  to  this 
man  as  the  "rear  bralteman"  and  "McCarthy," 
bnt  did  not  at  first  undertake  to  identify  him 
further  than  to  gire  a  somewhat  meager  pep- 
sonol  description  of  blm^  Later  during  the 
trial,  after  seeing  McCarthy  and  healing 
litan  qpeak,  he  identiOed  him  positively.  £*«»& 
flie  testimony  of  McCarthy,  .Ow  oandnctor', 
Uid  the  head  brakeman  it  appears  that  Me* 
earthy  was  thertiar  bralceman;  that  It  .was 
part  ot  his  doty  to  attead  to  the  brakes  to- 
ward the  rear,;  dividing  the  train  with  the 
head  brakeman,  and  that,  wlien  he  got  ntKm 
the  train  at'  the  siding,  lie  carried  «  white 
lantern  and  a  brokestlck  about  threr  feet 
long.  These  facts,  togetlier  wltti  the  assranp- 
tton  of  authority  made  by  him,  vvere- suf- 
ficient to  go  to  the  Jury  as  to  the  Identity  of 
the  person  who  ^ected  plaintiff.  The  testi- 
mony of  all  the  members  of  the  traln>  crew 
tended  strongly  to  show  that,  when  the  train 
began  to  moVB,  McCarthy  went  into  the  ca- 
boose with  the  Qooducter,  and  remained  there 
until  the  next  station  had  been  zeacbed.  Mc- 
Carthy himself  testifled  that  he  did  hot  put 
any  one  off  the  train  en  that  occasioti,  and 
that  he  had  never  done  so  on  any  other  oc- 
casion whatever.    If  the  sfatements  of  these 


witne^^  were  tOr  be, tqlcea  fg.  tnie,  th^n  ft^e 
person  wjtto  ejected  .plaintiff  was  not  one. 'of 
the  employes  of  the  company.  .  The  truth  of 
their  statements,  however,  was  a  question  to 
be  resolved  by  the  Jury,  and  with,  their  con- 
clusion we  cannot  Interfere.  What  has  al- 
ready been  si^d  <ui.  the  subject  .of  the  im- 
plied authority  of  the  brakeman  disposes  of 
the  second  point  made  as  to  the  insufficiency 
of  the  evidence.  The  defendant  adduced  no 
evidence  on  this  subject.  This  left  the  case 
to  go  to  the  Jury  upon  the  presumption  that 
It  was. Ikls .duty  to  eject  trespassers  fiom  the 
tcaii^ 

4.  Amcmg  otiters,  the  court  gave  the  follow- 
ing Ins^-niction:  "A  further  section  of  the 
law  which  I  have  quoted  to  you  declares; 
'Section  2.  It  shall  be  and  la  hereby  dedar- 
ed'  ta  be  misdemeanor  for  any  person  except- 
ing railroad  employfe  In  the  perfbrmance  of 
their  duty  to  -take  passage  or  ride  upon  or 
enter  for  the  purpose  of  taking  passage  or 
riding  upon  the  truclu,  rods,  brakebeams,  or 
any  part  of  any  car,  locomotive,  or  tender 
not  ordinarily  and  customarily  used  or  in- 
tended for  the  resting  place  of  a  person  rid- 
ing upon  or  operating  the  same.'  I  instruct 
you  that  the  rodf  or  side  ladder  of  a  freight 
box  cor  fire  neither  of  them  places  ordinarily 
or  customarily  used  or  Intended  f ot  the  rest- 
ing place  of  persons  riding  thereon,  and  be- 
cause thereof  plaintiff,  when  on  such  portions 
of  said  car,  if  he  was  thereon,  was  not  only  a 
trespasser,  but  was  at  the  same  time  eiigaged 
In  the  commission  of  an  unlawful  and  crim- 
inal act,  and  of  a  violation  of  the  foregoing 
criminal  statute,  which  the  defendant  was  en- 
titled to  prevent.  In  a  reasonable  manner  con- 
sidering the  circumstances,  and  by  lawf^I 
means."  .  It  was.  requested  by  the  defendant 
as  given,  except  tl^at  the  court  added  the 
words  "in  a  reasonable  manner  considering 
the  circumstances,  and  by  lawful  means."  It 
is  said  that  the  modification  rendered  the  in- 
struction prejudicially  erroneous,  in  that  it 
left  the  Jury  to  detecmine  .the  queetieu  of 
law:  What  are  the  lawful  means  whldi  the 
employte  of" the  oonqiany  may  resort  to  to 
eject  trespassors?  It  is  true  all  questions  of 
law  should  be  resolved  by  the  court,  leaving 
the  Jury  to  deal  with  the  facts  only,  as  coun- 
sel contend.  GaUlck  v.  Bordeauxv  31  Mooi 
828,  78  Pac.  683.  Here,'  however,  there  Is  no 
question  as  to  the  means  adopted  by  Mc- 
Carthy in  ejecting  the  plaintiff,  if  the  Jury 
believed  plalnttlTs  testimony.  Nor  Is  there 
any  question  that  his  conduct  was  tinlawfut. 
In  other  portions  of  the  charge  the  court  as- 
sumed this  to  be  so,  and  counsel  for  defend- 
ant acquiesced  in  this  assumption.  It  was 
therefore  not  within  the  province  of  the  Jury 
to  inquire,  nor  oonld  they  nnder  the  charge 
have  understood  that  they  were  to-  inquire,  as 
to  the  character  of  the  means  the  statute 
anthorlzee  to  be  used  g^erally,  or  what  other 
means  might  have  been- availed  of  In  this  par- 
ticular case.  It  therefore  would  seem  entire- 
ly unreasonable  to  Conclude  that  the  defeod- 
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ant  Bulfered  prejudice  by  the  Tagae  language 
employed  by  the  court  in  the  portion  of  the 
Instruction  criticised. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

SMITH  and  HOLLOWAY,  JJ.,  concur. 


(39  Mont.  SS» 

STATB  T.  PBMBBBTON. 
(Supreme  Gonrt  of  Montana.     Oct  80,  190&.) 

1.  Indictment   and    Infobuation    (§    70*)— 

ROBBEBT— NATCKB  OF  ALI.EGATIONB. 

An  information  for  robbery,  alleging  that 
defendant  willfully,  etc.,  and  with  force  and  in- 
timidation, did  commit  robbery  on  one  M.  by 
willfully,  etc.,  and  with  force  and  intimidation 
and  putting  in  great  fear  of  bodily  harm,  aad 
t^kln^  from  M.'s  person  and  possession  against 
his  will  the  sum,  etc.,  was  not  fatally  defective 
as  charging  the  offense  by  recital, 'and  not  by  di- 
rect averment,  under  Rev.  Codes,  (|  9147,  9156, 
providing  that  an  informatioa  ahull  be  suffi- 
cient if  It  contains  a  statement  of  the  facts  in 
ordinary  and  concise  language  in  such  a  manner 
as  to  enable  a  person  of  ordinary  understanding 
to  know  what  was  intqnded.    . 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Infornmtion,  Cent  Dig.  |  192;   l>ec.  Dig. 

2.  BoBBEBT  (I  17*)— Ihfobmatioh— "With." 

The  word  "with  in  an  information  for  rob- 
bery, chairging  tbat  defendant  then  and  there 
willfnlly,  etc.,  «ad  "with"  force  and  fear,  com- 
mitted the  offense,,  was  used  as  synonymous  with 
"by"  and  equivalent,  to  the  expression  "by 
means  of;  the  meaning  of  the  word  not  being 
limited  to  accompaniment  association,  or  prox- 
iiaity,  thougb  such  is  its  primary  meaning.  - 

[EH.  Note.— Foe  other  cases,  see  BobJ)ery, 
Cent  Dig.  {  23 ;  'Dec.  Dig.  f  17.* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  8,  pp.  7490-7492.1 

8.  Indictment  and  Infoiocation  '  (|  147*)— 
OnjKCTioNs^DEirtmBtti. 

Where-  an  information  ia  not  as  direct  and 
certain  as  it  sl)ould  be,  it  must  be  attacked  bj 
special  demurrer,  as  required  by  Bev.  Codes,  {} 
0149,  920a 

[Gd.  Note.— For  other  cases,  see  Indictment 
knd  Information,  Cent  Digt  H  490-494;-  Dec. 
Dig.  »M7.«] 

4.   OBIMTNAI.  IiAiW    (f   970*)'-IirDIOn<]!RT  AND 

Imfobmation  (1 106*)— Detkcts— Motion  in 

Abbest. 

An  information  dannot  be  attacked  by  mo- 
tion in  arrest  of  Judgment  except  for  want  of 
JtirisdicUon'  and  snfflciency  of  facts  to  state  a 
public  offense,  other  defects  being  waived  for 
failure  to  otherwise  urge  the  same,  as  provided 
by  Rev.  Codes,  g  9208. 

[Ed.'  Note.-'— For  other  cases,  see  Criminal 
liaw,  Gent  Dig.  H  2446-2462:  Dec.  Dig.  f 
970:*  Indiotment  and  Information,  Cent  Dig. 
U  628-635;   Dec.  Dig.  f  196.*] 

9.  WITNBSSES    (i    830*)— OBOBa-BZAXINATION. 

In  a  prosecution  for  fobbeiy,  it  was  com- 
petent for  defendant  on  cross-examination  of 
prosecutor  to  qnestion  him  as  to  his  sobriety  to 
•how  that  at  the  time  lie  was  so  intoxicated  that 
he  did  not  understand  what  took  place,  and  was 
not  able  to  observe  with  sufficient  clearness  to 
identify  accused. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  1106-1108;  Dec.  Dig.  i  SSO.*]      I 


0.  Cbiminai,  Law  (|  1170*)— EJroLtJsiow  of 

Evidenoi — Pbejttdioe. 

Ehrror  cannot  be  predicated  on  the  exclnsioa 
of  evidence  on  a  subject  fuUy  developed  by  other 
testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8146-8148;  Dec.  Dig.  i 
1170.*] 

7.  Cmaixix.  Law  (|  884*)— Bvidincb— Rbuc- 

VANCT— Remoteness. 

Where,  in  a  prosecution  for  robl>ery,  de- 
fendant claimed  that  prosecutor  was  intoxicated 
at  the  time,  and  had  an  hallucination  that  he 
was  t>eing  or  had  been  robbed,  evidence  that  he 
liad  had  a  similar  hallucination  14  yean  liefoie 
when  intoxicated  was  inadmissible  to  prove  that 
he  was  subject  to  the  same  when  intoxicated. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  i  848;   Dec.  Dig.  !  884.*] 

&  Cbiminai,  Law  ((  1178*)— iNBtBTTOHONa— 

BLabmlbbs  B^bbob. 

Where,  in  a  prosecution  for  robbery,  the 
state's  evidence  showed  that  defendant  assault- 
ed prosecutor,  and,  after  choking  and  beating 
him  into  insensibility,  took  certain  articles  from 
his  person,  and  the  court  correctly  defined  the 
offense,  defendant  was  not  prejudiced  by  the 
failure  to  reqnire  that  the  property  mnst  be  tak- 
en from  prosecutor's  person  or  immediate  pres- 
ence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3165;   Dec  Dig.  {  1173.*] 

Appeal  from  District  Conrt;  Powell.  Oow^ 
ty;  Geo.  B.  Winston,  Judge. 
-Arthur  li. ,  Pemberton  was  conTictedL  of 
robbery*  and  be  appeals.    Affirmed. 

W.  B.  Rodgera  and  Monctipe  Cockrell,  for 
appellant  Albert  X'  Galen,  Atty.  Gen.;  and 
E.  M.  Hall,  Asst  Atty.  Gen.,  for  the  State. 

BRANTLY,  O.  J.  The  d^endant  was 
charged  i  Jointly  with  one  WllUam  8.  EUiaon 
with  the  Crime  of  robbery.  He  demanded, 
and  was  ^granted  a  separate  trials  and  was 
by  the  verdict  of  tlie  Jnry  fonnd  gntlty. 
From  tlie  Judgment  entered  thereon  be  has 
appealed.  The  charging  part  of  the  Informa- 
tion 18  the  following:  "That  saM  defendants, 
Willtam  8.  Ellison  and  Arttar  L.  Pemberton, 
on  or  aboat-ithe  6th  day'of  December,  A.  D. 
1907^  and  before  the  making  and  ffllag  of  this 
inf  onnation,  and .  at  and  in  tlie'  county  Of 
Powell,  state  of  Montana,  did  then  and  there 
willfnlly,  nidawfnlly,  and  felanlonaly,  and 
with  force  and  fear,  commit  i  the  crime  of  rob* 
bery  upon  one  John  Mathlspn.  by  willfully, 
unlawfnlly,  and  fialonloDBl)!,  and  with  force 
and  intimidation,  and  putting  in  fear  at 
great  bodily  harm,  him,  said  John  MathlsMi, 
and  taking  from-  the  person  and  immediate 
presence  of  saidr  John  MJatbison,  with  force 
against  his  will,  the  sum  of  two  dollars  law- 
ful money  of'  the  United  States,  one  ggold 
watdi  and  chain,  of  the  value  of  fifty  dollars, 
one  podketfcnife,  one  bunch  of  keys  and  one 
I^ug  of  tob«oco  (a  further  or  more  particular 
description  of  which  said  mon^  and  articles 
being  to  said  county  attorney  unknown),  all 
of  said  money  andiartldes  th«i  and  th««  be- 
ing In  the  possession  of  said  John  Mathlson, 
and  all  of  said  money  and  articles  thai  and 
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there  being  ot  title  perMnAl  property,  goods 
and  chattel*  of  said  John  Mathieon,  wUb  In- 
tent In  them  said  defendants,  WllUam  S. 
Elllaon  and  Arthur  lu  Pemberton,  then  and 
there  willfully,  nnlawfnlly,  and  felonkrasly, 
with  force  and  fear  to  rob  said  John  Matht- 
eon,  the  true  and  lawful  owner  thereof,  of 
the  use  and  benefit  and  possession  of  his  said 
personal  property,  and  to  appropriate  the 
same  to  their  own  personal  use,"  etc. 

1.  The  suffldmcy  of  the  Information  Is  at- 
tacked on  two  gronnds:  (1)  That  the  lan- 
guage In  which  the  charge  is  couched  Is  mere 
recital  and  not  direct  averment ;  and  (2)  that 
It  Is  not  alleged  that  the  talcing  of  the  prop- 
erty was  accomplished  by  force  or  fear.  The 
statute  defines  robbery  as  follows:  "Bobbery 
la  the  felonious  taking  of  personal  property 
In  the  possession  of  another,  from  his  person 
or  Immediate  presence,  and  against  bis  will, 
aecompllsbed  by  means  of  force  or  fear."  Rev. 
Codes,  i  SSOa.  It  la  true  that  the  statement* 
of  the  facts  constituting  the  charge  are  In 
the  form  of  participial  clauses.  Instead  of  di- 
rect allegation.  This  method  of  pleading  Is 
not  commeuded,  yet,  under  the  liberal  rules 
provided  by  our  Code,  we  feel  justified  In 
condDdlng  that  the  form  ot  stater  ent  em- 
ployed does  not  render  It  abortive.  The  stat- 
ute requires  an  indictment  or  information  to 
coatain  a  statement  of  the  facts  In  ordinary 
and  concise  langsage  in.  such  manner  as  to 
enable,  a  person  of  ordinary  understanding  to 
know  what  is  intended.  Rev.  Codes,  §  9147. 
It  is  sufficient  If  ft  meets  this  requirement 
Rev.  Codes,  i  9156,  It  cannot  be  doubted  that 
any  person,  even  of  the  most  ordinary  under- 
standing, would  know  from  the  reading  of 
this  information  that  the  defendant  Is  charge 
ed  with  having  feloniously  taken  from  the 
person  0|:  Immediate  presence,  of  Johp  Matbl- 
son  the  property  described  by  means  of  force 
or  (ear.  This  is  a.  fair  and  teeooflabie  con; 
structlon  of  the  pleading;  Indeed,  the  only 
one  of  which  it  is  susc^tiUe.  It  is  also 
said  that  the  word  "with"  does  not  appro- 
priately express  the  means  by  which  the  tak- 
ing was  aooompllshed,  and  hence,  that  one  of 
the  elements  of  the  crime,  aa.  defined  by  the 
atittnte,  to  wit,  that  It  most  liave  been  ao- 
complished  by  fbrce  or  fear,  IS'omitted  from 
the  charge.  This  contention  is  also  without 
substantial  merit.  It  Is  always  better  that 
the  charge  be  made  In  the  language  of  the 
statute,  tMit  the  necessity  to  pursue  this 
course  IS  not  imperative  in  any  case.  Terms 
expressive  of  the  same  Idea  may  be  employed 
provided  only  they  embody  the  essential  ele- 
ments of  the  crime  as  defined  In  the  statute. 
It  is  said  that  the  word  "with"  denotes  ac- 
companiment, and  hence  that  the  information 
Is  in  equal  fault  with  the  one  held  insufll- 
dent  In  State  v.  Johnson,  20  Mont.  9,  66  Pac. 
290,  tn  which  the  words  "accompanied  by 
means  of  force  or  fear"  were  used^  It  is  true 
the  term  denotes  accompaniment,  association, 
proximity,  and  this  is  its  prUnary  meaning. 
It  llkewlM  denotes  the  meaas  or  Instrument 


tallty  by  wfatA  an  and  or  porpess'ia  accooa- 
plisbed,  and  fa  this  case  is  synonymous  with 
"by"  when  used  In  the  same  sense.  Century 
Dictionary ;  International  Dlcttonory.  In  tiM 
latter  sense  it  la  used  here  and  Is  equivalent 
to  the  eiEprassion  "by  means  of."  . 

The  IntormatlMi  is  snbstantlaUy  the  same 
as  those  considered  In  Btate  t.  Clancy,  20 
Mont  ttS,  B2  Pae.  267;  fState  r.  Paisley.  86 
Mont  aS7,  82  Pac  S66,  and  State  v.  Howard, 
90  Moat  CIS,  77  Pac.  60.  The'  most  that  can 
be  said  of  either  of  the  contentions  is  that 
the  charge  is  not  as  direct  and  certain  In  its 
allegations  as  it  might  have  been,  aad  was 
therefore  open  to  attadc  by  special  demur>' 
rer.  Rev.  Codes,  fi  914&,  9200.  Here  the 
attack  was  mside  In  the  trial  court  by  mo- 
tion in  arrest  of  judgment;  hence  all  ques- 
tions arising  upon  alleged  defects  }n  the  In- 
formation, except  that  of  want  of  .Jurisdic- 
tion and  the  sufficiency  of  the  facts  to  state 
a  public  offense^  were  waived.  Rev.  Codes, 
i  9208. 

2.  Upon  '  cross-examination  -of  the  prose- 
cuting witness  Mathlson,  Ite  was  not  per^ 
mltted  to  answer  the  following  /question  put 
to  him  by  counsel  for  the  defendsQU  "Q, 
Mr.  Mathlson,  I  want  to  ask  you  when  Tfm 
were  building  the  road. over  beee  ,to  Rook 
Creek  in  the  year  1894  that  you  testi^ed,  to, 
U  upon  that  day,  1q  company .  "w^th.  Kd< 
Spensely,  you  were  not  in  town  be^e^,  and 
that  you  and  Bpenaely  started  put  In, tv  wag- 
on, and  thait  ,yon  were.  d«>wk,  so  drunk 
that  when-  you  got  out  between  iiere  and 
Rock  Creek  Ejake^  you  took  your  pistol  aad 
commenced  pulling  Into  tbe  wonds„  a^d  told 
Spense^  that  there  were  some  robbers  try: 
ing  to  hold  .yoa  vp,  and  tfaat.h*  tried  to 
pwsuade  yoa  o«t  of  tiiat  oplalopi  you  turst- 
ed  around  and  went  to  towit,  and  went  up 
t»  see  Nick  Bleleaberg  at  the,  Club  and 
some  other  people  there,  and  Iff  you  did  joot 
ask  the«  to  go  (»  your  bovds  aod  told  them 
you  had  been  arrested  for  kllllag  a<man  who 
bad  tried  to  rob  you  on  the  iroad  between 
here  and  Bock  Oreek."  This  ruling  was  up- 
on objection  made  by  the  county  attorney 
that  the  incident  called  for  was  too  remote 
to  reflect  In  any  way  upon  the  condition  of 
the  witness  at  the  time  of  the  alleged  rob- 
bery, aad  was  therefore  ImmaterlaL  Coun- 
sel for  'defendant  then  made  an  offer  tof 
IKOve  by  the  witness  substantially  the  same 
facts  detailed  in  the  ijuestion,  but  supple- 
menting them  by  the  additional  fact  that 
the  witness  was  Intoxicated  at  the  ,tl;me  the 
robbery  1^  question  was  committed.  Th^ 
court  excluded  the  offer  for  the  same  reason. 
As  stated  by  counsel,  the  purpose  was  to 
enable  the  Jury  to  draw  the  inference  that 
the  account  glv«i  by  the  witness  of  the 
robbery  was  the  result  of  a  similar  hal- 
lucination, and  was  therefore  false.  I,t  was 
competent  to  question  the  witness  as  to  his 
sobriety,  or  to  show  by  other  evidence  that 
he  was  so  much  intoxicated  that  he  did  not 
undorstuid  what  took  plaGe^  or  that  1m>  was 
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Bot  able' to  obBerre  Trltb  autScUtat  cLfeamecm 
to  enable  blm  thereafter  tff  i^ntlfy  bis  al- 
leged assailant.  This  feature  of  tbe  offer 
bad  ilready  been-  gone  Into  full;  vptm  the 
cross-examination  of  this  witness,  and  sub- 
sequently the  testlmcHiy  of  other  witnesses 
was  lufrodttced  tending  to  show  bis  condi- 
tion within  .a  few  mlniutes  prior  to  the  time 
of  tbe  assault  filrror  cannot  therefore  be 
predicated  upon  tbe  exclusion  of 'this  fea- 
ture of  tbe  offer.  Tbe  other  feature  of  It 
was  an  attempt  on  the  part  ot  counsel  to 
show  an  habitual  tendency  or  disposition  of 
the  witness  to  become  subject  to  the  par- 
ticular hallucination  whenever  he  became 
intoxicated  by  proof  of  the  single  Instance 
occurring  in  1804,  about  '14  years  before. 
This  cannot  be  done,  any  inore  than  proof 
can  be  made  that  a  witness  Is  Inherently 
dishonest  in  character  by  adducing  evidence 
of  a  single  dishonest  act  of  which  he  bad 
at  some  remote  time  been  guilty.  Tbis 
can  be  done,  if  at  all,  only  by  tbe  testimony 
of  witnesses  who  speak  from  knowledge  of 
the  attributes  and  tendencies  of  the  par- 
ticular person  gained  by  association  and 
observation.  As  a  matter  of  fact,  however, 
tbis  witness  Immediately  following  tbe  offer 
stated  In  tbe  presence  of  the  Jury  that  no 
sucta  incident  as  that  related  in  the  offer 
had  ever  occurred.  There  was  no  error  In 
tbe  ruling. 

8.  Among  the  instructions  tbe  court  sub- 
mitted the  following;  "(D)  Tbe  material 
and  necessary  allegations  of  the  Information 
herein  and  which  must  be  established  by  tb* 
state  beyond  a  reasonable  doubt  are  the 
folIo\irlng:  That  tbe  defendant  Arthur  L. 
Pemberton  eltber  alone  or  m  company  with 
Home  other  person  did  <»  or  about  tbe  6th 
day  of  December,  A.  D.  1907,  and  before  the 
making  and  filing  of  the  information  herein 
and  at  and  tn  tbe  county  of  Powell,  and 
state  of  Montana,  willfully  and  uniawfully 
and  felonibusly  take  from  the  possession  of 
one  John  Matblson  the  property  mmitioned 
and  described'  in  the  information  herein  or 
some  part  theretof.  That  the  said  John  Ma- 
tblson then  owned'  said  jtroperty,  or  bad  a 
right  to  its '  possession.  That  in  taking  the 
Said  pit^rty  the  said  defendant  intended  to 
steal  the  same;  that  is,  to  deprive  the  own- 
er permanently  thereof.  That  such  takihg 
was  against  the  will  of  tbe  said  John  Ma- 
tblson, and  was  accomplished  either  by 
means  of  physical  force  cft  by  putting  the 
said  John  Matblson  in  such  fear  of  personal 
violence  that  he  dared  not  resist  "the  taking 
of  such  property.  And  the  Jury  must  find 
all  these  allegations  to  be  true  beyond  a  rea- 
sonable' doubt  before  they  can  convict  the 
defendant.  If  the  Jury  do  not  find  from 
the  evidence  all  these  allegatlonis  to  be  true 
beyond  a  reasonable  doubt,  they  should  ac- 
quit the  defendant."  The  contetitltm  is  that 
the  Jury  might  have  found  everything  stated 


In  this  paragraph  'to  be  'llteMly  trae;  and 
yet  the  defendant  was  entitled  to  an  acquit- 
tal because  of  the  omission  to  state  that 
the  property  must  have  been  taken  from  the 
person  or  immediate  presence  of  Mathison. 
It  Is  true  the  Instruction  does  not  contnhi 
the  specific  statement  referred  to.  ¥et.  aft- 
er an  examination  of  the  whole  charge  la 
the  light  of  tbe  evidence,  we  are  of  the  c^ii^ 
Ion  that  the  .defoidant  was  not  prejudiced. 
Robbery  was  ^sewlitere  correctly  defined. 
Tbe  evidence  on  tbe  part  of  tbe  prosecutio* 
tended  to  show  that  defendant  and  Ellison 
had  assaulted  Matblson,  and,  after  choking 
and  beating  blm  into  insensibility,  bad  tak- 
en the  articles  from  his  person.  There  yttm 
no  question  but  that  every  .^«nent  df  the 
crime  was  present,  If  tbe  testimony  of  the 
state's  witnesses  was  to  be  taken  as  true. 
Therefore  tbe  finding  of  the  Jury  that  tbe 
property  was  taken  from  Mathison  was  nee^ 
essarlly  a  finding  that  It  was  taken  front 
bis  person.  The  Jury  ootid  not,  therefore^ 
have  been  misled. 

The  Judgment  is  affirmed. 

Affirmed. 

SMITH  and  HOLLOWAT,  33.,  concur.  > 


Mt  Kaa  7af) 
OHUBBtrOK  v.  BBATT. 

(Supreme  Court  of  Kansas.    Oct  9,  1909.) 

L  JcnoiCENT  (I  168*)— Opkniwg— AFTiDAvriML 
A  registry  receipt,  'which  an  affidavit  states 
'was  received  by  affiant,  and  which  is  attached  to 
the  affidavit  as  an  exhibit,  is  admissible  as 
part  of  tbe  affidavit,  under  Code  Civ.  Ptoc.  | 
77  (Gen.  St.  1901,  {  4511),  authorizing  counter 
affidavits,  on  an  application  to  open  a  judgment, 
that  applicant  knew  of  pendency  of  the  action. 
{Bd.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  (  162.»] 

a.  JUDCHIBNT  (I  18**)— Opewiho— "ArriDA- 

iVlt." 

So,  also,  a  verified  deposition  is  on  "af- 
fidavit"    .  . 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  162.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  240-246;   vol.  8,  p.  766&} 

Si  jDDoifENTJ'J  162*)— Opbhino— BVInBKCB  0» 
Notice  ow  Pbnoknct  or  aotioh. 

Code  Civ.  Proc.  (  77  (G«n.  St  1901,  I 
4511),  providing  that,  on  applicatloif  to  open  a 
judgment  op  a  showing  that  applicant  had  no 
notice  or  knowledge  of  pendency  of  the  action 
in  time  to  defend,  the  adverse  party  may  pre- 
sent counter  affidavits  to  show  that  applicant 
had  such  notice,  docs  not  prevent  the  bearing 
of  any  competent  evidence,  other  than  affida- 
vits, to  show  snch  notice  or  knowledge. 

[Ed.  Note.— For  other  cases,  see  Judgoient. 
Dec.  Dig.  i  162.*] 

Error  from  District  Court,  Morton  Goon- 
ty;    William  'H.  Thompson,   Judge. 

Action  by  John  W.  Beaty  against  Paul  R; 
Chubbuek.  Defendant's  application  to  open 
Judgment  was  denied,  and  he  brings  error. 
Affirmed. 
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Geoi^e  Getty,  for^aJatlfC  in.  error.  Wm* 
Easton  Hutcblaou  and  O.  Porter  Craddock, 
for  defendant  In  enor. 

PER  CURIAM.  Paul  R.  ChnbtraCk  pre- 
sented an  application  to  the  district  court 
of  Morton  connty  to-  open  up  ft  Judgment  ren-' 
dered  against  )ilm  upon  service  k;  publica- 
tion, el  a  lining  tbat  he  had  no  actual  notice 
or  knowledge  of  the  pendency  of  the  iult  in 
time  to  defend.  At  the  hearing  the  adverse 
party  offered  evidence  to  the  contrary,  con- 
citBtiDg  of  an  alBdavit  of  the  attorney  for  the 
X>laintifl'  stating  that  he  had  sent  to'  Chub- 
bnek's  post  office  address  fai  Illinois  a  regis- 
tered letter  inclosing  a  copy  of  the  notice 
of  putilicatlon  clipped  from  a  newspaper,  and 
liad  received  in  reply  thereto  a  registry  re- 
turn card,  signed  by  Ohubbudc,  which  was 
attached  to  the  affidavit  as  an  exhibit  This 
receipt  bore  date  27  days  before  judgment 
was  rendered.  It  was  offered  in  evidence, 
and  also  the  deposition  of  Ohubbuck,  In 
which  be  admitted  his  signature,  bnt  stated 
that  he  had  no  recollection  of  signing  the 
receipt,  nor  of  receiving  a  copy  of  the  no- 
tice, bnt  would  not  swear  that  the  letter  did 
not  contain  a  cc^iy  of  tbe  notice.  On  this 
evidence  tbe  court  refused  to  open  op  tbe 
Judgment,  and  Ohubbudc  complains. 

It  is  seriously  contended  that  section  77 
of  the  C!ode  of  OtvU  Procedure  (Oen.  St.  1901, 
f  4B11),  which  permits  tlie  adverse  party  to 
offer  counter  affldavlts  nnut  be  coiutmcd 
with  Boch  atrictness  as  to  prohibtt  tbe  in- 
trodoction  of  any  otber>kind  of  teaUmony, 
and  tbat  tbe  court  erred  in  adn^Kting  In 
erldsnce  the  reglstiy  receipt  *aA  the  deposi- 
tion, because  they  were  not  affidavits.  The 
teglfltry  neoelpt  was  a  port  of  tbe  affldavU, 
and  attacbed'to  It  as  as  exhibit.  Tbeidepo- 
sitl(»  was  II  verUlBd.  mtUtaai  dcdaratlon  at 
a  witness,  and  tfaerefoie  so  affidavit  Ban- 
ns T.  Barrett,  6»  Kan.  446, 18iPac.487;  BanK 
▼.  Bank,  60  Kan.  854.  JB&  Bam.  132.  Besides, 
tbsM  Is  nothing  In  the  statntewhldi  probib- 
ttt  the  eonrt  from  hearing  -any  competent 
•TldeBoa  tending  to  show  tb»t  the  defendant 
had  nottce. or. knowledge  of  the  pendency  of 
Ite-  action  in  time  to  defend. 

^te  judgment  of  the  coort  ia  afBrmed. 

«»  KkB.  1M) 

WOODELL  et  ux.  T.  AIiBRECHT. 
(Supreme  Court  of  Kansas.    Oct.  9>  1909.) 

Appxai,  and  Ebbob  ({  1010*)— Rbview— Suv- 

KciENOT  OF  Evidence. 

Clear  and  satlsfactcrrv  proof  should  be  iv 
<|aired  to  take  tbe  ease  of  a  parol  ooBtract  for 
the  coaiveyanc*  of  land  out  of  the  operation  of 
the  atatu^  of  frauds;  but,  where, the  findings 
are  supported  by  competent  and  substantial 
testimony,  It  will  be  presumed  tbat  tbe  district 
oonrt  applied  the  proper  test  In  weighing  the 
evidence  and  finding  the  facts.     . 

{ESd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1010.*]  

(Syllabus  by  the  Court) 


Eraor.  txofa  Dlstrlet  €Ia|u4;.A*&o  County; 
P.  J.  Oalle,  Judge.  , 

Action  by  Gustaf  Albrecht  against  Charles 
N.  Woodell  an^  wife.  Judgment  for  plain- 
tiff, an4  defendants  ^ring  eriior.    Affirmed. 

F.  li.  MArtln,  for  plaintiffs  In  orvoitf.  Het- 
tinger &  Hettinger,  for  defo&duit  in  «rton. 

BENSt)N,  3.  This  Was  an  action  to  com- 
pel the  specific  performance  of  an  oral  con-' 
tract  to  convey  real  estate.  The  parties' 
agree  that  'such  a  contract  was  made,  but 
disagree  as  to  the  estate  to  be  conveyed.  The' 
plaintiff,  Albrecht,  alleged  that  be  was  tx> 
have  the  land  In  fee  simple  for  $20  per  acre,' 
while  the  defendants,  Woodell  and  wife,  as- 
sert that  an  estate  for  the  life  of  the  vendee 
only  was  sold.  The  plaintiff  ttioli  Immediate 
possession  of  the  land,  made  lasting  and 
valuable  Improvements  tipon  It,  and  paid 
tbe  taxes.  After  holding  and  cnltivatlng  the 
land  under  the  agreement  for  over  Dve  years, 
and  after  paying  the  cotisideration  in  full, 
the  plaintiff  demanded  a  conveyance,  nie 
defendants  I'efused  to  convey  tbe  fee,  but 
offered  to  convey  a  life  estate,  whtch  the 
plaintiff  refused  to  accept  Tbe  court  found 
for  the  plaintiff.  The  defendants  allege  ei'- 
ror  in  the  principal  finding  that  the  agree- 
ment was  to  convey  the  land  in  fee,  instead 
of  a  life  estate. 

The  contract  arose  ont  of  convetsatlona 
between  the  plaintiff  and  the  defendant 
Charles  N.  'Woodell.  According  to  the  plain- 
tiff's version  of  these  conversations,  he  pur- 
chased the  land,  and  not  a  life  estate  in  It 
His  testimony  was  corroborated  by  witness- 
es, who  related  statements  made  afterward 
by  Mr.  Woodell  tending  to  prove  that  he  had' 
made  such  sal^  A  mortgage  afterward  made 
by  the  defendants  npon  tbe  same  land,  and' 
which  was  read  in  evidence,  contained  a  re-' 
cital  that  It  was  "subject  to  a  contract  or' 
bond,  for  pi  deed  to  6us  Albrecht"  A  real 
estate  agent  testified  tbat  he  had  been  au- 
thqrized  to  sell  the  land  at  the  price  after-' 
wards  paid  by  the  plaintiff,  Snd'' tbat  at  the" 
request  of  Mr.  Woodell  he  assisted  in'tfals 
sale.  On  the  other  hand,  'the  defendanti< 
version  of  tbe  conversations  obt  of  ■which  tbv 
contract  arose, 'hnd  of  a  conveMiitiofi  with' 
Mrs.  Woodell  afterward, ,  tended  to  prove' 
tbat  tbe  contract  was  for  the  sale  of  t  life 
estate  only,  the  remainder  to  vest  Hi  their' 
son.  Witnesses  for  tbe  defendants  testified 
to  statements  made  by  the  plaintiff  tending 
to  corroborate  the  defendants'  testimony. 
Other  circumstances  were  shown  proper  to 
be  considered  In  finding  the  facta. 

It  is  contended  that  speeiflc  performanoa 
cannot  be  decreed,  unless  it  'Is  shown  by 
clear  and  satisfactoty  evidence'  that  tbe  poa-, 
session  was  taken  and  that  the  improve- 
ments were  made  under  tbe  contract  alleged 
by  the  plaintiff;  that  in  this  case  these  acts 
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were  aa  consistent  with  the  contract  testified 
to  by  the  defendants  as  that  claimed  by  the 
plaintiff;  and  that  the  evidence  was,  there- 
fore, iDsuffldent.  The  measure  of  proof  re- 
qulried  in  this  general  class  of  cases  Is  stat- 
ed, and  tibe  terms  nsed  In  deflnlni;  It  are  com- 
mented upon,  In  Winston  t.  Bumel],  44  Kan. 
867,  24  Pac.  477,  21  Am.  St  Rep.  289.  Clear 
and  satisfactory  evidence  should  be  required 
to  take  the  case  of  a  parol  contract  for  the 
conveyance  of  land  out  of  the  operation  of 
the  statute  of  frauds  (Long  v.  Duncan,  10 
Kan.  294 ;  Baldwin  v.  Baldwin,  73  Kan.  39, 
46,  84  Pac  668.  4  L.  R.  A.  [N.  S.]  957) ;  but, 
where .  the  findings  are  supported  by  com- 
petent and  substantial  teBtlmony,  It  will  be 
presumed  that  the  district  court  applied  the 
proper  test  In  weighing  the  evidence  and 
finding  the  facts.  Leverton  v.  Rork,  74  Kan. 
8i82,  86  Pac.  800 ;  Anderson  v.  Anderson,  75 
Kan.  IIT,  88  Pao.  743.  9  L.  R.  A.  (N.  S.)  229; 
Blchel  V.  Oliver,  77  Kan.  696,  95  Pac.  396. 

Error  Is  predicated  upon  testimony  given 
In  support  of  a  finding  of  the  conrt  that  the 
defendants  had  offered  to  sell  tSiis  land  to 
others-  at  the  same  price  for  which  It  was 
sold  to  the  plaintiff.  This  finding  Is  not 
necessary,  to  support  the  Judgment  The 
fact,  however.  Is  corroborative  of .  the  prin- 
cipal finding,  and  the  evidence  supporting 
It  was  the  testimony  of  the  agent  before  re- 
ferred to  that  he  was  authorized  in  the 
spring  of  1901  to  sell  the  land  at  $20  per 
acre ;  that  in  September  following  Mr.  Wood- 
ell  told  him  that  he  had  offered  It  to  Al- 
brecht  and  could  give  a  bond  for  a  deed  at 
Oiat  price,  and  asked  him  to  "get  after"  Al- 
brecht  and  see  If  the  sale  could  be  made; 
and  that  soon  afterwards  Mr.  Woodell  said 
that  he  bad  made  the  sale.  This  evidence 
was  competent  and  material.  In  the  absence 
of  restrictions,  the  authorization  of  an  agent 
to  sell  lands  Indicates  an  intention  to  trans- 
fer the  full  title  of  the  prIncHial. 

Error  was  also  assigned  upon  tlie  refusal 
tQ  grant  a  new  trial  upon  newly  discovered 
evidence.  As  this  alleged  error  Is  not  re- 
ferred to  In  the  brief,  It  may  be  Inferred 
that  It  Is  not  relied  upon.  We  have  read 
the  affidavits,  however,  and  find  no  error 
In  the  denial  of  the  motion,  or  In  other  pro- 
ceedings. 

The  judgment  la  affirmed.  All  the  Jus- 
tices coificurrlng. 


(80Kaii.,Tn) 

.,  LITTLE  v.  DAVIS. 

(Supreme  Court  of  Kansas.    Oct  9,  1900.) 

1.  Quo  WAB8AST0  ((  5*)—TrrLB  TO  Op»io»— 
'  Rembdibs  to  Trt.       ^ 

There  are  two  remedies  for  trying  the  right 
to  a  townsiiip  or  county  ofBce.  The  first  is  the 
umial,  ordinary  remedy  by  contest  under  the 
provisions  of  Gen.  St.  1001,  {  2055.  It  is  rea- 
Bonably  adequate  for  the  purpose  for  which  it  is 
intended.      It   determines   the   right   to   the  of- 


fice. The_  second  is  by  an  'action  In  quo  war- 
ranto, which  is  an  extraordinary  remedy  con- 
trolled to  a  large  extent  by  the  discretion  of  the 
court 

[Ed.  Note.— E^or  other  cases,  see  Quo  War^ 
ranto.  Cent  Dig.  f  6;  Dec.  Dig.  i  5.*] 

2.   Quo    WAJtSAHTO    (I    6*)  —  DiSCRKTIOR    OV 

COUKT. 

Plaintiff  brought  aa  action  in  quo  warranto 
to  oust  the  defendant  from  the  office  of  coroner. 
In  his  petition  it  was  alleged  that  he  had  first 
pursued  the  ordinary  remedy  by  contest,  until 
confronted  by  an  adverse  ruling  of  the  contest 
conrt.  when  he  dismissed  his  contest.  Held, 
this  court  in  its  discretion,  will  refuse  to  en- 
tertain the  action,  and  the  same  is  dismissed. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  S  7 ;   Dec.  Dig.  |  6.»1 

(Syllabns  by  the  Court) 

Original  proceedings  in  quo  warranto  by 
A.  W.  Little  against  J.  A.  Davis.    Dismissed. 

John  A.  Hale,  Henry  B.  Dean,  and  &  J. 
Hlgglns,  for  plalatlfl.  T<  A.  PoUock,  for  de- 
fendant 


PORTER,  X  Xliis  is  an  origlttal  proceed- 
ing- In  quo  warranto,  and  the  question  In- 
volved arises  upon  a  motion  to  dismiss. 

At  the  general  electlJMi  In  Novemlier,  1908, 
the  plaintiff  and  the  defendant  were  candi- 
dates against  each  other  for  the  office  of 
coroner  of  Wyandotte  county.  The  official 
returns  showed  that  the  defendant  bad  re- 
ceived 25  mote  votes  than  the  plaintiff,  and 
the  canvassing  board  declared  Um  duly 
elected.  He  received  the  certificate  of  elec- 
tion and  thereafter  qualified  and  entered  up- 
on the  duties  of  the  office.  Within  the  time 
allowed  by  the  statnte,  plaintiff  iiwtltnted  a 
contest  under  the  provisions  of  section  2855, 
Gen.  St  1901,  for  tha  oontest  of  the  electloiv 
of  county  officers.  When  the  oontest  cams' 
on  to  be  heard,  plaintiff  aismissed  the  same, 
and  the  contest  conrt  rendered  a  Judgment 
against  him  for  costs.  The  drcnmstancea. 
under  which  th*  'contest  was  dismissed  are 
stated  in  ptalntifrs  petition  as  foIlawB: 
"And  that  When  said  court  convened  sahl 
plaintiff  asked  and  demanded  that  the  bal- 
lots counted  for  said  electloo  In  th*  pre>- 
clncts  In  which  he  alleged  In  his  statement 
of  contest  mistakes  and  enurs  had  occarsed 
be  produced  and  nsed  In  evidence;  and  that 
said  board,  notwithstanding  the  statute  tai 
such  eases  made'an^  provided,  refused,  up- 
on a  vote  of  two  to  one,  the  two  Democrats 
composing  the  said  board  voting  against  or- 
dering said  ballots  to  be  produced  or  the  re- 
ception of  the  same  In  evidence  to  support 
the  claim  of  the  said  plaintiff  herein,  until 
said  plaintiff  should  show  aliunde  said  bal- 
lots that  a  recount  of  the  same  would  show 
him  to  have  been  elected  at  said  election. 
And  the  plaintiff,  being  unable  to  make  such 
proof,  aliunde  said  ballots,  dismissed  his 
said  canse.^'  On  May  1,  1900,  the  plaintiff 
brought  this  action  in  quo  warranto,  asking- 
tlwt  a  recount  of  the  ballots  be  had,  and 
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that  be  be  declared  dnly  elected  to  tbe  office, 
and  that  tbe  defendaat  be  ousted  tberefrom. 
Tbe  grounds  relied  upon  here  are  the  same 
«0  thoee  upon  which  the  contest  was  based, 
and,  In  substance,  amount  to  the  claim  that 
at  each  of  the  voting  precincts  In  tbe  county 
there  were  several  ballots  counted  for  tbe 
defendant  wbldi  were  not  cast  for  him,  and 
a  number  that  were  cast  for  plalntlft  which 
were  not  counted  for  plaintiff.  The  defend- 
ant moves  to  dismiss  on  the  theory  that  by 
commencing  the  ccmtest  and  afterwards  dis- 
missing the  same  the  plaintiff  lost  his  right 
to  maintain  this  action.  The  sole  question 
to  be  determined  is  whether  tbe  action 
should  be  dismissied. 

The  defendant  contends  that  the  doctrine 
of  election  of  remedies  applies,  that  plalntUf 
by  commeBCiBff  bis  contest  elected  bis  rem- 
edy and  forever  deprived  himself  of  the 
right  to  maintain  an  action  in  quo  warrantp. 
On  tbe  other  hand,  it  is  urged  that  election 
of  remedies  has  no  application  because  tbe 
remedies  themselvee  are  not  Inconsistent. 
In  this  connection  tbe  defendant  makes  the 
farther  contention  that  election  of  remedies 
does  not  apply  because  at  the  time  he  insti- 
tuted bis  eontest  bis  remedy  by  quo  warran- 
to had  not  accrued;  ttaat  bte  bad  bis  remedy 
by  contest  when  the  canvassing  board  de- 
clared ttie  defendant  electedt  but,  in  order 
to  avail  himself  of  that  remedy,  the  stat- 
ute required  contest  proceedings  to  be  con^- 
menced  within  20  days  from  the  time  the 
votes  'w'ere  canvassed,  whereas  an  action  in 
quo  warranto  would  not  lie  until  the  defend- 
ant took  the  office,  which  was  In  January, 
1006.  To  the. last  contention  It  Is  a  suffictent 
answer  to  say  that  a  party  may  be  bound 
by  bis  election  of  one  remedy,  although  the 
seeond  remedy  may  not  have  accrued  at  tbe 
time  be  makes  his  election.  For  instance, 
he  may  have  two  Jnconaistent  remedies,  one 
■onndlng  la,  tort  and  one  in  cAntract;  bis 
remedy  by  an  action  in  tort  may  have  ats 
em6i  before  be  could  maintain  an  action 
on  the  coaAract.fOT  tlie  reason  that  the  oonr 
tract  bad  not,  matured:  Yet,  if  by  eom- 
menctng  bis  action  in  tort  he  assume  a  posi- 
tion inconsistent  with  the  claims  he  after- 
^rards  se^s  to  assert,  he  will  be  held  bound 
by  hlB  election.  It  Is  apparent,  however, 
that  tbe  doctarlne  of  the  election  of  remedies 
eamiot  be  applied-  In  all  its  rigor  in  the  pres- 
ent case^  because  there  is  not  that  infion- 
atetency  between  the  two  remedies  which 
lies  at  tbe  basis  of  the  doctrine.  Tarbox  v. 
Sughme,  36  Kan.  225,  12  Fac.  935. 

The  case  presents  a  situation  in  some  re- 
spects like  that  which  /arose  In  the  recent 
case  oC  Yeager  v.  Alkman  (Kan.)  103  Pac 
182,  an  original  proceedlofr  in  quo  warranto 
to  oust  defendant  from  the  office  of  Judge 
ot  tbe  district  court.  The  pinintitr  first  in- 
stituted a  contest  before  the  state  senate, 
the  tribunal  created  by  statute  for  the  pur- 
pose of  determining  contested  elections  to 
the  ot&be  of  district  judge,  and,  t>ecause  he 
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failed  to  comply  with  an  order  of  ttie  con- 
test court  requiring  blm  to  state  definitely 
the  grounds  of  his  contest,  the  senate  dis- 
missed his  case.  He  then  brought  an  action 
in  quo  warranto.  A  motion  to  dismiss  tbe 
action  was  sustained.  The  decision  turned 
upon  the  proposition  that  the  plaintiff  had 
first  invoked  the  Jurisdiction  created  by  stat- 
ute for  trying  contested  elections  of  district 
Judges,  and  that  the  order  dismissing  bis 
contest  was  analogous  to  sustaining  a  gen- 
eral demurrer,  and  was  a  final  determluatlon 
of  the  contest  on  Its  merits.  In  this  case  tlie 
dismissal  was  made  by  the  plaintiff  as  con- 
testor,  and  not  by  the  contest  court.  It  Is 
true  that  tbe  dismissal  was  an  involuntary 
one.  It  was  made  because  the  ruling  of  tbe 
contest  court  reusing  to  order  the  ballots 
produced  rendered  it  impossible  for  tbe 
plaintiff  to  prove  his  case;  Iwt  obviously 
tbe  action  terminated  without  a  considera- 
tion of  tbe  merits,  and,  although  the  dismiss- 
al did  not  in  terms  purport  to  be  "without 
prejudice,"  it  cannot  b&  held  res  Judicata. 
Smith  V.  .Auld,  31  Kan.  262,  1  Pac.  626; 
Mills  V,  Pettlgrew,  45  Kan.  573,  20  Pac.  33. 

We  are  satisfied,  however,  that  this  actiwi 
should  not  be  entertained,  and  that  It  must 
be  dismissed.  While  tbe  decision  cannot  be 
rested  upon  the  ground  either  of  the  elec- 
tion of  remedies,  or  that  tbe  matters  and 
things  sought  to  be  litigated  are  res  JudicaU, 
some  of  tbe  priaclples  of  both  doctrines  apply 
more  or  lees  forcibly  to  the  situation  In 
which  the  plaintiff  finds  himself.  Be  bad 
two  remedies.  It  may  be  conceded  that  they 
are  not  inconsistent  so  as  to  make  the  com- 
mencement of  one  an  Irrevocable  election. 
His  first  remedy  was  the  ordinary,  usual 
one  where  a  rival  candidate  seeks  to  con- 
test the  validity  of  an  election  for  a  town- 
ship or  county  office.  It  is  seasonably  ade- 
quate for  the  purpose  for  which  it  was  in- 
tended ;  it  determines  the  title  to  the  ofitee. 
U  is  true  that,  where  It  Is  prolonged  until 
after  the  term  ot  office  begins  and  his  rival 
enters  uponttte  office  and  refuses  to  vacate, 
the  conteator,  even  though  successful  in  the 
contest,  is  obliged  to  prosecute  quo  warranto 
to  oust  tbe  incumbent.  Tarbox  v.  Sughme, 
supra.  But  in  ordinary  cases  the  remedy  is 
reasonably  adequate,  and  at  all  events  tbe 
conteetor  is  folly  advised  of  the  extent  of 
the  remedy  at  the  .time  be  invokes  It.  The 
other  remedy,  by  quo  warranto,  has  always 
been  recognised  as  an  extraordinary  one. 
Under  some  statutes  courts  have  held  that 
an  election  contest  is  the  exclusive  remedy 
BO  far  as  the  rights  of  the  rival  candidates 
are  concerned,  and  others  tiold  that  It  is  the 
exduslve  remedy  for  the  purpose  of  question- 
ing the  legality  of  the  votes'Cast  at  the  elec- 
Uon.  23  A.  &  B.  Ena  of  Law,  608,  609,  and 
cases  cited.  The  contention  of  the  defendant 
that  under  our  statute  tbe  remedy  by  contest 
is  exclusive,  and  that  this  court  has  no  Juris- 
diction to  entertain  an  action  in  quo  war- 
ranto at  the  suit  of  a  private  partyi  cannot 
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be  sustained.  Orlglntd  JuflstHctlon  In  quo 
■warranto  Is  conferred  upon  this  court  by 
the  Constitution  (section  3,  art  3),  and  that 
Jurisdiction  Is  not  limited  to  actions  In  which 
the  state  is  a  party.  State  ex  rel.  v.  Buck- 
land,  23  Kan.  259;  Tarbox  t.  Sughrue,  sn- 
pra. 

But  the  action  of  quo  warranto  Is  control- 
led to  a  great  extent  by  the  discretion  of  the 
court.  State  ex  rel.  v.  Wilson,  30  Kan.  661, 
2  Pac.  828;  Tarbox  y.  Sughrue,  supra.  In 
the  Wilson  Case  the  court  refused  to  grant 
the  relief  because  the  plalntlS  had  another 
plain  and  adequate  remedy.  In  the  Tarbox 
Case  it  granted  the  relief  because  the  plain- 
tiir  had'  no  other  adequate  r<emedy.  It  is 
obvious,  "howerer,  that  the  court's  discretion 
is  not  exhausted  when  it  determines  wheth- 
er there  is  another  adequate  remedy.  On 
the  contrary,  the  questita  whether  under  all 
the  facts  and  circumstances  relief  shall  be 
granted  rests  in  the  judicial  discretion.  Be- 
fore the  adoption  of  the  Code  It  was  discre- 
tionary with  the  courts  whether  the  writ  of 
quo  warranto  should  issue  at  the  suit  of  a 
private  party.  This  was  the  law  from  the 
time  of  the'  statute  of  Anne.  17  Bnc.  P.  & 
P.  429  and  cases  cited.  Jnitsdictlon  of  the 
action  which  the  Code  has  substituted  for 
the  writ  is  to  be  determined  by  reference  to 
the  common-law  rules.  State  ex  rel.  v.  Wil- 
son, supra.  In  at  least  two  cases  this  court 
has  recognized  the  principle  that  the  judicial 
discretion  which  controls  the  action  Is  broad 
enough  to  determine  whether  under  all  the 
circumstances  the  relief  shall  be  granted. 
In  Weston  t.  Lane,  40  Kan.  479,  20  Pac.  200, 
10  Am.  St  Rep.  224,  the  court  refused  to 
grant  the  relief  because  a  judgment  Tvould 
have  the  effect  in  that  case  to  clothe  the 
plaintiff  with  an  office  from  which  he  would 
be  at  once  subject  to  removal  for  the  reason 
that  he  was  Interested  in  a  contract  made 
with  tiie  school  district.  Again,  in  Horton 
T.  Wilder,  48  Kan.  222,  20  Pac  666,  the  reme- 
dy was  denied  for  the  reason  that  wider  all 
the  (drcumstances  it  appeared  that  plaintiffs 
were  not  entitled  to  the  relief. 

In  the  present  case  the  plaintiff  adopted  the 
ordinary,  usual  remedy,  and  contested  the 
eleAlon  before  the  trlbonal  created  by  stat- 
ute for  contesting  elections  of  township  and 
county  officers.  He  prosecuted  that  action 
until  confronted  by  a  ruling  of  the  court 
which  prevented  him  from  procuring  a  judg- 
ment In  his  favor,  and  then  dismissed  his 
action.  Be  now  asks  the  court  In  its  discre- 
tion to  Inquire  into  ttie  right  «f  tlie  defend- 
ant to  hold  the  office,  setting  up  the  same 
grounds  for  relief  which  lie  rtiied  upon  In 
the  former  action.  It  would  be  difficult  to 
lay  dotra  a  hard  and  fast  rule  which  would 
control  In  all  cases,  because  judicial  discre- 
tion is  not  to  be  governed  by  Inflexible  rules 
of  law.  "Discretion  may  be  and  is  to  a  very 
great  extent  regulated  by  usage  or  by  prin- 


ciples whldi  courts  have  learnet! 'by  experi- 
ence will,  when  applied  to  the  great  majorl- 
Ity  of  cases,  best  promote  the  ends  of  jus- 
tice." Piatt  V,  Monroe,  S4  Barb.  (N.  Y.)  291. 
Where  the  plaintiff  has  pursued  tbe  usual 
remedy  by  contest  and  dismisses  the  same 
because  of  an  adverse  ruling  of  the  contest 
court,  that  circumstance  should  weigh  heavi- 
ly against  him  in  an  appeal  to  the  discretion 
of  the  courts  to  entertain  an  action  in  quo 
warranto;  and  we  have  reached  the  eondn- 
slon,  in  this  case,  that  the  relief  should  not 
be  granted. 

The  action  Is  therefore  dismissed.    All  tbe 
Justices  concur. 


(M  Kaa.  TM) 
OLBKN  ▼.  BRATH  et  aL 
(Supreme  Court  of  Kansas.    Oct  9,  1909.) 

Appeal  Awn  Erbob  d  1011*>— Kbvkw— FiWD- 

iNGS  OF  Fact. 

The  trial  court's  flndteg  of  <kct  «n  con- 
flicting evidence  cannot  be  wriewed. 

fEid.  Note.— For  other  ca— .  see  Appeal  and 
Enror^  Cent  Dig.  U  3083^3989;    Dec.  Dig.  i 

Error  from  District  Ooart,  Oreeleiy  Omin- 
ty;   Charles  B.  LobMll,  Jndge. 

Action  by  W.  H.  Glenn  against  Bmma 
Erath,  formerly  Emma  Clnker,  and  hosband. 
There  "was  an  order  in  favor  of  said  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

George  A.  Kline,  for  plaintiff  la  error. 
D.  B.  Beckstrom,  for  defendants  in  error. 

PER  OCBIAM.  Tbla  U  an  appeal  from 
an  order  of  the  district  oourt  of  Oreeley 
county  opening  the  judgment  and  allowint 
the  defendant  Bauna  Brath  to  come  In  and 
defend. 

The  principal  qncatlon  Involved  In  the 
proceeding  is  whether  tlia  defendant  had  no- 
tice of  the  pendency  «f  the  ftoredoBar*  no- 
tion to  which  site  waa  made  A  party  defOut 
antt  and  In  wiiloh  hev  rights  te  the  land 
were  barred,  In'time  to  anavaer  and  defend 
her  righta  therein;  alie  lutvlng  been  served 
liy  pubUcatian.  Thene  la  only  drcomstan- 
tial  evidence  to  prorve  fliat  abe  had  aaeb  no- 
tice, and  there  is  direct  evldanoa  that  ah* 
did  not  have  ttie  netiee.  The  court  btiow 
found  in  her  faver  on  the  queatton  of  fact, 
and  its  flndlng  cannot  be  reviewed  here; 

Again,  it  is  contended  that  the  plalnttff 
in  tlie  foreclosure  action  would  have  been 
entitled  to  judgment  for  taxes  paid,  even  t( 
his  tax  deed  had  tiAen  declared  veld  in  that 
action,  and  that  deducting  the  amount  of 
such  taxes  and  'interest  from  the  price  whidi 
the  land  brought  at  the  foredosure  sale,  the 
defendant  would  have  nothing  left  and  that 
the  reopening  of  the  case  would  not  be  bene- 
ficial to  her,  and  should  not  be  allowed.  TUe 
allegations  of  her  answer,  however,  are  aof- 
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flclent;  U  anstalBed,  to  set  tfUie  tfaa  sberKTs 
deed  to  Oleno  In  tbe  foreohwuc*  (tctloo,  as 
well  as  the  tax  deed. 
The  order  Is  affirmed. 


(10  Kmb.  TK) 

OAKTER  et  aj.  t.  PRAIRIE  OIL  &  GAS  CO. 
(Supreme  Court  of  Kaosaa.     Oct  9,  1909.) 

TuAL  (g  141*)— Taking   Case  frox  Jcat— 

TJncontroverted  Evidence. 

None  of  the  testimony  given  for  plaintiffs, 
in  an  action  to  hold  defendant  liable  for  vrortt 
done  bj  them,  being  substantially  inconsiatent 
with  their  other  testimony  that  they  were  sub- 
contractors of  one  who,  to  their  knowledge,  wns 
an  independent  contractor  for  doing  the  \*oi* 
for  defendant,  a  demnrrer  to  the  evidence  was- 
properly  eustained. 

[Ed,  Kotc— For  other  caeea.  see  Trial,  Dec 
Dig.  {  141.*] 

Error,  from  District  Court,  Montgomerjr 
County ;  Tbomas  J.  Flannelly,  Jndge. 

Action  by  James  Carter  and  another 
against  the  Prairie  Oil  &  Gas  Company. 
Judgment  for  defendant  Plaintiffs  bring 
error.    Afflrme4 

A.  8.  Billingt,  for  plaidtiflCs  In  error.  W. 
a  Fitcpatrlcfc,  J.  B.  F.  Gates,  ana  N.  B.  Yaa 
Toyl,  for  defeadaot  In  error. 

PBR  CURIAM.  The  controversy  here  is 
whether  the  Prairie  Oil  ft  Gas  Company  is 
liable  to  James  Garter  and  Homer  Green  tor 
maktBg  certain  grades  and  flre  walls  on  the 
Oopan  tank  term  In  Indian  Territory,,  and 
this  depends  upon  whether  J.  M.  Vansky, 
who  employed  tbem,  was  acting  for  the 
company,  or  for  himself  as  an  Independent 
contiractor.  They  alleged  that  the  agreement 
was  tliat  they  sboold  receive  a  certain  price 
per  cable  yard  for  grading  and  excavating 
dirt  and  rock,  with  a  proivlso  that,  if  these 
rates  did  net  yield  reasonable  wages,  a  price 
per  yard  sbonld  be  paid  that  shouU  net  them 
reasonable  compensation  for  the  .work.  .  The 
capacity  in  which  Vansky  entered  Into  the 
eontract  with  plaintiffs  was  pot  In  Issue,  and 
in  attempting  tp  maintain  their  contention 
tiMU.they  were  working  f^r  the  company, 
and  not  itor  Vansky,  plaintiffs  produced,  in 
addition  to  their  own  testimony,  that  of  the 
foperlntendent  and  the  engineer  of  the  com- 
pany, as  well  as  the  testimony. of  Vansky, 
with  wbpm  the  negotiations  were  had.  At. 
the  conclusion  of  their  testimony  the  court 
sustained  a  demurrer  to  the  evidence,  and 
the  only  question  now  Is:  Was  there  any- 
thing substantial  to  submit  to  the  Jury? 

Of  course,  it  there  was  any  evidence  which 
might  entitle  the  plaintiffs  to  refover,  the 
demurrer  should  bare  been  overniled.  It 
appears,  however,  that  n6ne  of  the  testi- 
mony suhmltted  would  have  warranted  a 
finding  of  the  Jury  against  the  defendant 
Vansky,  the  plaintiffs'  witness,  testified  that 
he  was  ab  Independent  contractor,  and  had 
snblet  the  work  to  plaintiffs,  and,  further. 


that  -bfl  did  not  enmJboy  fbeok  for  tke  com- 
pany.. Xbe  saperlntendent  and  the  engineer 
of  the  company,  both  called  as  witnesses  for 
the  plaintiffs,  testified  that  Vansky  did  the 
work  under  a  contract  with  the  company, 
and  did  not  act  as.  the  agent,  of  the  com- 
pany in  the  o«gotlationB  with  the  plaintiffs. 
The  contract  between  the  company  and  Van- 
sky, undM  which  the  work  was  done,  w^s 
put  in  evidence,  and  plaintiffs  testified  that 
they  knew  of  its  existence  and  the  price 
that  Vansky  was  receiving  from  the  com- 
pany for  the  work  they  were  doing.  It  is 
true  that  there  was  testimony  that  Vansky 
had  exhibited  wbat  was  designated  as  a  sal- 
ary chedc,  and  there  were  some  fragmentary 
statements  which  plaintiffs  claim  indicated 
agency:  but  there  is  nothing  substantial  In 
tbem,  nor  i  any  testimony,  substantially  in- 
consistent with  that  mentioned,  showing  that 
the  plaintiffs  were  subcontractors  under  Van- 
sky. 
Judgment  affirmed. 


(W  Kan.  T4S> 
,    ZELLS^EN  et  al.  ▼.  LYNCH  et  al. 
(Snpfeme  Conrt  of  Kansas    Oct.  9,  190&.) 

1.  MiNU  AND  MuixBALB  (f  88*)  — Uusn  — 

COSrSTBUCTIOR. 

In  the  absence  of  provisions  indicating  a 
cobtrary  intention,  a  covenant  in  a  mining  lease 
that  the  lessee  shall  work  and  mine  tlie  property 
continuooaly  means  eondnaoiisly  to  the  end  of 
the  term, 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  {  ea*] 

2.  Spectfic  Pebfobkance  ({  32*)— Contbactb 
E<HroBCEABix— MirrnAi.iTr. 

The  owner  of  mining  lots  made  an  oral 
agreement  to  lease  them  for  a  long  tenn  of 
years,  the  lessee  to  work  and  mine  the  lota  con- 
tinuously, in  good  faith  and  in  a  miner-like  man- 
nen  The  leasee  was  pnt  in  possesaion  and  for 
three  years  carried  ont  in  good  faith  the  terms 
of  the  contract  Meantime  the  lessee  Installed 
machinery,  erected  improvements,  sunk  shafts, 
ran  drifts,  and  otherwise  developed  the  property 
nntil  it  became  very  valoaMe*  aad  in  so  doing 
expended  the  fmm  of  $30,000.  After  repeated 
demands,  the  lessor  refused  to  execute  a  lease 
for  the  agreed  period.  Hetd  that  as  against  a 
claim  of  want  of  ■ufemlity  in  tlie  obligation  and 
reme^  of  the.  parties,  specific  performance  of 
the  oral  agreement  should  be  decreeiS. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {§  89-99 ;  Dec.  Dig.  |  32.*J 

(S^labtas  by  the  Ctfart.) 

Drror  from  Dbtrlct  Court  Gherokee  Ooubk 
ty ;   B.  C.  Westcott  Judge  pro  tem. 

Action  by  S.  L.  Lynch  and  others  against 
Ed  Zelleken.  and  others.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Affirmed. 

William  F.  Sapp  and  Andrew  S.  Wilson, 
fdr  plaintiffs  in  error.  B.  B.  Sapp  and  8.  B. 
Gheesman,  for  defendants  in  error. 

feURCH,  J.  TThe  plaintiff,  the  Lynch  Com- 
pany', brought  an  action  against  the  defend- 
ant the  Dillon  Company,  to  compel  the  per- 
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formanoe  of  an  oral  agieement  to  make  a 
lease  of  mineral  land  for  mining  purposes, 
and  ynt  sacceesfnl.  A  demurrer  to  the  peti- 
tion tras  overruled,  and  it  la  claimed  bere 
that  the  petition  stated  no  cause  of  action 
for  spedflc  performance  because  of  a  lack  of 
mutuality  In  the  obligation  and  remedy  of 
the  parties. 

The  petition  charged  that,  In  consideration 
of  the  payment  of  a  certain  royalty  on  the 
ore  to  be  mined,  the  defendant  agreed  to 
make  a  lease  of  the  land  in  controversy  for 
a  term  of  years  ending  in  January,  1914,  the 
plaintiff  to  work  and  mine  the  lots  contln- 
•  uously,  in  good  faltli  and  in  a  miner-like 
manner;  that  the  plaintiff  went  into  imme^ 
diate  possession  of  the  lots,  and  has  occu- 
pied them  continuously  for  a  period  of  more 
than  three  years  to  the  time  of  filing  the  pe- 
tition ;  that  ever  since  taking  possession  the 
plaintiff  has  mined  the  lots,  and  in  all  other 
respects  carried  out  in  good  faith  the  terms  of 
the  contract;  that  the  plaintiff  has  installed 
machinery,  erected  improvements,  sunk  shafts, 
run  drifts,  and  otherwise  developed  the 
property  until  it  has  become  very  valuable, 
and  in  so  doing  has  expended  the  sum  of 
130,000;  that  the  defendant  disputes  the 
tM'ms  of  the  agreement,  and  refuses,  after  re-' 
peated  demands,  to  execute  a  lease  for  longer 
than  one  year,  and  that  the  plaintiff  has  no 
adequate  remedy  at  law,  and.  will  suffer  ir- 
reparable injury  unless  the  oral  agreement 
be  specifically  enforced.  The  defendant  says 
the  contract  pleaded  does  not  bind  ^le  jplaln- 
tifl  to  mine  the  property  to  the  end  of  the 
term;  that  the  plaintiff  is  at  liberty  to  dis- 
continue operations  and  al)andon  the.  lease 
at  any  time ;  and  that  a  court  of  equity  will 
not  compel  specific  performance  in  a  cose 
where,  tieeanse  of  a  want  of  mutuality  in  ob- 
ligation, the  party  seeking  the  relief  may  ren- 
der the  decree  nugatory  by  the  exercise  of  a 
discretion  which  he  rightfully  possesses. 

The  principle  invoked  is  one  of  extensive 
application,  but  the  defendant  misinterprets 
the  contract  It  is  well  understood  that 
whatever  la  necessarily  implied  by  the  words 
used  in  a  contract  Is  as  much  a  part  of  the 
contract  as  if  it  had  been  expressed  in  elab- 
orate terms.  The  covenant  to  mine  the  lots 
continuously  can  have  bat  one  rational  mean- 
ing, and  that  Is  continuously  to  the  end  of 
the  term.  The  implication  is  as  dear  and 
certain  as  If  the  expanding  phrase  had  been 
exprenly  Inserted.  Besides  this,  correlative 
obligation  sumcient  to  sustain  specific  per- 
formance may  be  implied  from  the  situation 
of  the  parties  and  the  circiunstances  smr- 
roundlng  the  executicm  of  the  contract  WU- 
bourn  v.  Bishop,  62  Miss.  841.  The  Judgment 
which  lias  been  rendered  requires  the  written 
lease  to  provide  in  terms  tliat  the  plaintiff 
shall  work  and  mine  the  lots  continuously 
during  the  life  of  the  lease.  Supported  as  it 
is  by  both  the  language  employed  and  the 
evidence  produced  at  the  trial,  tliis  inter- 
pretation of  the  contract  is  manifestly  the 


true  one,  and  no  prejudite  resulted  to  the  de> 
fendant  by  founding  Judgment  upon  it  The 
defendant  says  the  remedies  of  the  parties 
were  not,  when  the  oral  agreement  was  made, 
and  are  not  now,  mutual,  and  hence  that 
specific  performance  could  not  rightfully  ba 
decreed.  Formerly  it  was  said  that  mutual- 
ity of  obligation  and  of  remedy  must  have 
existed  at  the  time  the  agreement  was  con- 
cluded to  make  specific  performance  avail- 
able, and  some  courts  still  adhere  inflexibly 
to  that  rule.  Many  courts,  however,  have  re&- 
og^nized  the  injustice  of  denying  specific  per- 
formance if  the  situation  of  the  parties  be 
such  that  reciprocity  exists  at  the  time  the 
remedy  is  invoked,  and  exceptions  have  been 
made  until  the  exceptional  doctrine  baa 
largely  superseded  the  rule.  Also,  it  was  fi>r- 
merly  said,  and  in  some  quarters  is  still 
maintained,  that  mdtnality  requires  identity 
of  remedy,  and  that  both  parties  must  be 
entitled  to  specific  performance  before  a  court 
of  equity  will  proceed  at  the  suit  of  either, 
but  so  manr  modifications  of  this  rule  have 
been  found  to  be  necessary  to  meet  the  de- 
mands of  practib^  Justice  that  It  has  gone 
the'  way  of  its  companion.''  In  Pamenoy, 
Specific  Performance  of  Oontnwtg,  2S7,  note, 
it  Is  said:  "I  think  it  very  clear  that  the 
rule  was  applied  with  much  more  strlcthesa 
and  severity  In  the  older  than  in  th«  later 
decisions.  Indeed,  the  rule,  so  far  as  it  re- 
lates to  the  mutuality  of  the  remedy  alone; 
is  evidently  based  upon  no  principles  of  ab- 
stract right  aad  Justice,  bat,  at  most,  upon 
notions  of  expedienQ^;  and  the  arguments 
in  its  suitportare  often  mere  repetltiona  ot 
time-honored  verbal  formulas,  'whtcb,  when 
closely  analyzed;  are  found  to  have  little  «e 
no  real  force  and  meaning."  This  court  Ki 
comniitted  to  the  Ilbenal  vligw.  "Thfe  fioetrlne' 
that  there  must  be  mutuality  in  the  contract, 
and  that  it  must  be  capable  of  enfor<t«m«tot 
at  the  suit  of  either  party  at  the  time  it  is 
entered  into,  so  titoadly  contended  -for'  by 
counsel  fOr  the  plaintiff  in  erTbr,  and  stated 
in  equally  broad  terms  in  'Fry  on  Bpeciflc 
Performance,  i  443,  is  subject  to  So  many  tx- 
cetStlons  and  such  important  quaHflcationa 
that  it  1b  doubtful  whether  a  court  would 
ever  be  warranted  in  declaring  ttie  law  bo 
broadly.  There  are  many  contracts  original- 
Ijr  unilateral  capable  of  enforcement  when  ac- 
cepted. Many  other  contracts  afford  one  par- 
ty a  remedy  by  pin  aiction  for  the  recovery  of 
money,  either  upon  a  specific  promise  to  pay 
or  in  an  action  for  damages,  while  the  other 
party  may  be  entitled  to  a  specific  perform- 
ance; still  others,  where  the  remedy  of  one 
party  before  any  performance  might  be  very 
inadequate,  which  are  yet,  after  full  per- 
formance on  one  side,  capable  of  a  specific 
enforcement  against  the  other."  'Water  Sup- 
ply Co.  V.  Root,  56  Kan.  187,  197,  42  Pac. 
715,  719. 

Take  the  facts  of  this  case.  The  defend- 
ant put  the  plaintiff  In  possession  under  the 
oral   agreement     The  plaintiff   la   without 
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fault,  and  shows  thttti  yean  of  faithful  and 
■Incere  performance.  The  plaintiff  greatly 
enhanced  the  value  of  the  property  by  the 
expenditure  of  large  sums  of  money  In  Im- 
provements and  In  developmental  work,  and 
has  placed  Itself  In  a  position  to  enjoy  the  very 
fruits  of  the  contract  which  were  to  Oie  con- 
templation of  the  parties  when  It  was  mada 
The  parties  api)ear  to  have  been  competent, 
there  Is  nothing  to  Indicate  that  the  contract 
was  not  fairly  concluded,  and  It  seems  to  be 
reasonable  and  Just  in  all  its  provisions. 
There  Is  no  way  to  estimate  money  damages 
which  would  adequately  compensate  the 
plaintiff  should  It  be  compelled  to  vacate  the 
premises.  If  equity  has  no  remedy  to  pre- 
vent the  defendant  from  conflacating  to  its 
own  use  this  Increment  to  the  value  of  its 
land,  from  compelling  the  plaintiff  to  sacrifice 
Its  expenditure  of  time  and  labor  and  money, 
and  from  cutting  off  the  plaintiff  from  the 
Just  profits  of  the  vmture,  it  la  a  very  anae- 
mic system,  and  needs  to  be  recruited  with  a 
stock  of  robust,  virile  prlncl{He8  which  will 
enable  it  to  cope  with  fraud:  Whatever  the 
situation  of  the  parties  may  have  been  at 
the  beginning  is  «f  no  consequence  now. 
Their  affairs  havS'reached  a  stage  where 'the 
plalntitTs  claims  appeal  to  conscience  and  are 
mopposed  by  any  countervailing  equity  on 
the  defendant's  side.  The  plaintiff  is  not 
within  the  principle  which  denies  spedflc 
performance  at  his  behest  when  he  may,  under 
the  law  or  under  the  contract,  decline  to.  per- 
form on  his  part  the  moknent  the  decree  is 
entered.  He  cannot  rightfully  refuse  to  ful- 
fill his  agreement  Should  a  wrongful  r»- 
fusal  oocUr,  the  defendant  would  be  entitled 
to  redress,  and  doubtless  vither  the  law  or 
equity  would  provide  him  a  remedy.  It  may 
be  that  some  form  of  inJtsiGtlve  relief  to 
prevent  a  breach  of  the  contract  would  be 
awarded,  or  it  may  be  that  reparation  in 
damages  could  be  made.  But  the  court  has 
no  occasion  to  anticipate  culpable  conduct  on 
the  plaintiff's  part  and  speculate  upon  how 
the  defendant  might  protect  himself  should 
Jie  sometime  need  protection,  it  may  be  as- 
sumed that  the  plaintiff  will  obey  the  law  and 
keep  its  promise.  Manifestly  it  is  Just  and 
equitable  and  will  thwart  a  fraud  now  to 
decree  specific  performance  to  the  platotiS's 
favor,  and  manifestly  It  would  be  unjust 
«nd  toequitable  and  would  allow  the  per- 
petration of  a  fraud  not  to  do  so.  That  ia 
sufficient  If  scientific  or  other  considera- 
tions demand  a  formula  governing  the  sub- 
ject, whoever  needs  can  phrase  one  on  that 
basis.  So  far  as  the  matters  Just  discussed 
are  concerned,  the  petition  stated  a  cause  of 
action  for  the  relief  sought 

Other  objections  to  the  petition  are  with- 
out merit.  The  oral  agreement  contemplated 
a  valid  lease,  and  not  one  void,  under  the 
statute  of  frauds  and  perjuries.  It  was  de- 
cided long  ago  by  this  court  that  to  an  ac- 
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of  the  premises  tovolved  may  be  aided  by  ex- 
trinsic evidence.  Hollis  t.  Burgess,  37  Kan. 
487,  16  Pac.  536;  Bacon  v.  Leslie,  50  Kan. 
404,  31  Pac.  1066,  84  Am.  St  Rep.  134. 

The  substantial  dispute  between  tlie  par- 
ties related  to  the  manner  to  which  the  roy- 
alty the  defendant  was  to  receive  should  be 
computed.  The  question  was:  Did  the  de- 
fendant make  the  agreement  alleged  to  the 
petition?  This  question  was  one  of  fact  and 
was  fully  tried;  the  evldoiee,  of  course,  b»- 
ing  conflicting.  A  Jury  returned  q)eclflc 
findings  of  fact  sustalntog  the  plaintiff's  con- 
tention. The  court  itself  then  made  findings 
of  fact  of  the  some  character  as  those  re- 
turned by  the  Jury.  These  findings  are  sup- 
ported by  sufficient  evidence,  and  there  the 
controversy  over  the  facts  ends  so  far  as  this 
court  is  concerned.  It  is  not  necessary  to 
take  up  seriatim  the  assignments  of  errot 
which  seek  to  avoid  the  force  of  the  flndtogs 
of  fact 

Certain  mintog  rules  and  regulations  of 
the  defendant  company  were  Introduced  to 
evidence.  Some  of  them  related  to  matters 
consistent  with  the  plaintiff's  version  of  the 
contract  and  the  court  held  them  tal  be  ia- 
eluded  in  the  lease.  Others  relating  to  the 
chief  subject  of  controversy  were  not  incor- 
porated. The  defendant  says  the  contract 
must  have  tocluded  everything  to  these  rules 
or  nothing:  Manifestly  this  Is  not  true.  The 
position:  of  tlM  Murt  evidently  was  that  noth- 
ing to  the  rules  contrary  to  the  express  agree- 
ment of  tlie  parties  could  stand,  which  to 
tme,'  but  that  the  plaintiff  should  be  held  to 
have  assented  to  the  other  rulesy  either' be- 
caUK  the  platotlff  was  chargeable  with  no- 
tice of  reasonable  regulations  promulgated 
under  the  heed  lease  or  because  such  vegulS' 
tlons  were  aaoordlag  to  tlie  custom  of  the 
district  All  tlie  rules  and  regnlatloiui  which 
the  court  held  to  be  included  in  the  contract 
Imposed  restrictions  upon  the  plaintiff /for  tb» 
defendant's  benefit  If  they  should  have  been 
omitted,  the  defendant  cannot  complain,  and 
the  platotlff  does  not 

Other  claims  of  error  are  not  sufficiently 
grave  to  require  comment  and  the  Judgment 
of  the  district  court  is  afflrmec^  All  the  Ju»- 
tioes  concur. 

(80  Kan.  715) 

IMAN  T.  MISSOUEI  PAa  RY.  00. 

(Supreme  Court  of  Kaniag.    Oct  9,  1909.) 

Hastes  ahd  Sesvant  (8  258*)— Acxionb  *ob 
Death— Petition— Statewcht  oi  Cause  of 
AcnoN. 

A  petition  which,  in  substance,  alleges  that 
the  tojury  complained  of  was  caoaed  wholly  by 
the  negligent  manner  in  which  the  defendant 
uiaintaTned  its  roadbed,  track,  and  switches  at 
the  place  wheie  the  accident  occurred  by  not 
having  the  frog  of  the  switch  and  guaid  tall 
block^,  and  that  theieia  the  defendant  failed  to 
use  orainaiy  care  for  the  protection  of  its  ein- 
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Vlvyta,  states .«  cause  of  mUob  as  against  a  lEen- 
eral  demurrer. 

[Dd. .  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Di».  8  258.*) 

(Syllabus  by  tbe  Court.) 

Brror  from  District  Court,  Franlilln  Coun- 
ty;    C.  A.  Smart,  Judge. 

Action  by  Bertha  E.  Imnn,  admlniBtratriz 
of  the  estate  of  WiUlam  L.  Imaii,  deceased, 
against  tlie  Missouri  Pacific  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.  Reversed  and  remanded,  witb 
directions. 

U.  C.  Miller  nnd  F.  B.  Dawes,  for  plain- 
tiff in  error.  B.  P.  Waggener  and  W.  P. 
Waggeuer,  for  defendant  in  error. 

SMITH,  J.  Ttie  plaintiff  in  error  as  plain- 
tiff below  tiled  bejt  petition  iu  tbe  district 
«ourt  of  FraulLlln  county,  whicl)  after  tb« 
title  reads:  "Plaiiitiff  for  a  cause  of  action 
ngalnst  tbe  above-named  defendant  states 
that  on  the  Otb  day  of  November,  1907,  at 
the  town  or  elty  of  Pomona,  in  Franklin 
county,  state  of  Kansas,  William  L.  Iman 
departed  this  life;  that  at  the  time  of  his 
death  he  was  an  Inhabitant  and  resident  of 
the  county  of  Miami,  state  of  Kansas,  and 
was  the  owner  and  possessor  of  certain  per- 
sonal property  in  said  Miami  county.  Plain- 
tiff further  states  tiiat  on  the  21st  day  of 
November,  1907,  she  who  was  then  and  is 
now  the  widow  of  the  said  William  L.  Iman, 
deceased,  was  duly  appointed  and  duly  quall- 
tted  as  the  admluistratrlz  of  the  estate  of  the 
said  William  L.  Iman  by  the  probate  court 
of  Miami  county,  Kan., -and  that  at  the  time 
of  the  filing  of  this  petition  she  is  the  duly 
appointed,  qualified,  and  acting  administra- 
trix of  the  estate  of  the  said  Wllliant  Ia 
Iman,  deceased.  Plaintiff  further  states  that 
at  his  death  the  said  William  L.  Iman  left 
the  following  named  heirs,  all  of  whom  are 
BOW  living  at  the' time  of  filing  this  petitton, 
vIk:  This  plaintiff,  bis  widow,  'and  a  sou 
ESmery  V.  Imaft,  about  one  year  old.  Plain'- 
tiff  further  alleges  that  the  Missouri  Padflc 
Railway  Company  is  a  corporation  doing 
business  in  >tbe  state  of  Kansas,  and  main- 
tains and  operates  a  line  of  railway  extend- 
ing from  Kansas  City,  In  the  state  of  Mis- 
souri, into  and  across  the  state  of  Kansas,  in- 
to tbe  state  of  Colorado,  and  for  all  purposes 
of  business  Is  a  citizea  of  the  state  of  Kansas ; 
that  a  line  of  said  defendant's  railway  sys- 
tem extends  Into  and  across  this  Franklin 
county,  Kan.;  that  on  tbe  9th  day  of  No- 
vember, 1907,  and  at  tbe  time  of  filing  this 
petition,  tbe  said  defepd^ant  maintained  sta- 
tions and  station  agents  on  and  operated 
passenger  and  freight  trains  over  its  said  line 
of  railway  extending  through,  this  county. 
Plaintiff  further  states  tiiat  ou  tlie  said.  0th 
day  of  November,  1907,  and  for  about  two 
months  prior  thereto,  her  decedent,  the  said 


William  Ii.  iB^ui,  was.  In  the  empley  of  said 
defendant  os  a  brakeman  on  freight  trains; 
that  prior  to  November  9,  1007,  his  run  was 
from  Osawatomie  to  EOuisas  City  and  re- 
turn; that  November  9,  1907,  the  defendant 
for  the  first  time  sent  plaintiff,  said  decedent; 
on  a  run  west  from  Osawatomle  to  Council 
Grove  as  a.  brakeman  on  a  freight  train; 
that  at  Pomona,  In  Franklin  county,  Kan., 
on  the  said  0th  day  of  November,  1907,  at 
about  7  o'clock  p.  m.,  being  dark,  plaintiff's 
said  decedent,  William  h.  Iman,  while  in 
the  proper  and  ordinary  discbarge  of  bis 
duties  as  such  brakeman,  and  while  attempt- 
ing to  cross  the  defendant's  railway  track 
for  the  purpose  of  reaching  the  other  side  of 
the  tra«k  to  gain  a  position  from  which  be 
could  signal  the  defenda^it's  engineer,  who 
was  on  the  defendant's  locomotive  which  pro- 
pelled and  operated  the  defendant's  freight 
train,  and  while  the  plabititTs  said  decedent 
and  the  othef  members  of  said  train  crew 
were  engaged  in  switching  cars  at  said  place, 
caught  his  foot  in  the  frog  ot  the  switch  In 
defendant's  Hue  of  railway,  and,  on  account 
of  the  sole  of  his  shoe  catching  under  the 
flanges  of  the  rails,  he  was  unable  to  extri- 
cate his  foot  before  be  was  oanght  by  a  por- 
tion of  said  freight  train  that  was  then  being 
backed  up  for  the  purpose  of  being  coupled 
to  other  cars  then  and  there  standing  on 
d^«ulant's  track;  that  the  said  cars  that 
were  being  backed  knocked  said  decedent 
down  on  the  track,  ran  over  him,  crushing 
and  mangling  his  Itody  and  Instantly  killing 
said  decedent;  that  the  death  of  decedent 
was  thm  and  there  wholly  caused  by  the 
negligent  manner  In  which  defendant  main- 
tained its  roadbed,  track,  and  switch  at  said 
point  by  not  having  the  frog  of  the  switcii 
and  guard  rail  blocked,  where  the  rails  come 
dose  together,  so  an  employe's  foot  while 
engaged  in  operating  Its  trains  could  not 
get  caught  under  the  flanges  of  the  ralta; 
that  this  defendant  for  a  long  time  prior 
tberetV)  had  an  opportuBlty  to  know,  and  did 
know,  that  the  switch  at  said  point  was  In 
a  dangerous  and  unsafe  condition ;  that  said 
decedent  did  not  know,  and  did  not  have  an 
opportunity  to  know,  the  unsafe  condition 
of  said  switch  and  was  without  negligence 
on  his  part'  Plaintiff  further  states  that  the 
defendant  by  fniling  to  have  the  proper 
blocks  in  the  frog  of  its  switch  between  tbe 
guard  rail  and  the  ottier  rail  in  its  track 
failed  to  use  ordlimry  care  for  the  protection 
of  Its  employes,  and  fnll«<l  to  use  the  ordi- 
nary degree  of  car«»  which  on  said  date  and 
for  a  long  time  prior  thereto  had  commonly 
t>een  in  use  by  many  of  the  different  railway 
systems  lu  tbe  state  of  Kansas.  Plaintiff 
further  states  that  at  the  time  of  bis  death 
decedent  was  22  years  of  age,  was  sound 
mentally  and  physically,  wits  her  only  means 
of  support,  und  at  the  time  of  bis  death  was 
earning  about  ^  per  month.    Plaintiff  fnr- 
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ther  alleges  that  the  said  defendant,  the  Mis- 
souri Pacific  Railway  Compimy,  as  afore- 
said, did  negligently  and  carelessly  cause 
the  death  of  plaintiff's  decedent,'  the  said 
William  h.  Iman,  to  the  damage  of  plaintiff 
as  administratrix  as  aforesaid  In  the  snm 
of  $10,000  and  for  costs  of  suit  and .  other 
proper  relief.  R.  C  Miller,  Attorney  for 
Plaintiff."  To  this  petition  A6  defendant 
filed  a  general  demurrer,  vhlch'on  tteartng 
was  sustained,  and,  the  plalhtlff  electing  to 
stand  on  her  pleading,  Judgment  was  ren- 
dered against  her  for  costs. 

The  contention  of  the  plaintiff  In  error, 
of  course,  la  that  the  court  erred  In  Its  rul- 
ing on  the  demurrer.  The  defendant  In  errot 
says:  "The  only  question  to  be  determined 
la  whether  or  not  the  failure, on  the  part  of 
the  defendant  company  to  adopt  a  system  of 
blocking  Its  frogs  and  switches  Is  negligence 
per  se,"  and  that  such  failure  Is  not  of  It- 
self negligence.  If  from  the  facts  stated  In 
the  petition  It  may  clearly  be  said  that  the 
deceased  assumed  the  risk  of  danger  at  the 
time  of  his  employment,  or  afterward  by  con- 
tinuing In  the  employment  without  objection, 
knowing  of  the  danger  from  the  unblocked 
frog,  or  knowing  that  the  frogs  and  guard 
rails  of  the  defendant's  railroad  were  all  or 
generally  unblocked,  then  such  assumption 
of  risk  would  be  a  waiver  of  thie  negligence 
of  the  defendant,  U  it  be  negligence.  In  fall- 
ing to  block  the  frog  and  guard  rail.  See 
Rash,  Adra'x,  t.  Railway  Co.,  36  Kan.  129, 
12  Pac.  682.  The  petition,  taowe^sfr,  express- 
ly alleges  that  the  defendant  had  an  oppor- 
tunity to  know,  and  did  know,  and  the  dfrf 
ceased  had  no  opportunity  to  know,  and  did 
not  know,  that  the  switch  at  the  place  of 
the  accident  was  in  a  dangerous,  and  un- 
safe condition.  The  defendant  undertakes 
to  draw  inferences  from  other  allegatlom 
of  the  petition  to  overcome  these  positive 
statements.  But  the  allegation  that  deceased 
had  been  employed  as  &  brakeman  on  the 
defendant's  railroad  between  Osawatomle 
and  Kansas  City  does- not  fostlfy  the  infer- 
ence that  he  was  an  experienced  railroad 
hand.  Nor  does  the  fact  that  the  switch 
where  the  accident  occnrred  was  not  blocked 
Justify  the  inference  that  none  ot  the  switch- 
es between  Osawatomle  and  Ka^tsas  City 
were  blocked,  or  that  the  defendant  had  not 
adopted  this  device  on  any- portion  of  its 
system.  At  any  rate,  under  the  liberal  rule 
In  this  state  of  construing  pleadings  attacked 
by  demurrer.  Inferences,  unless  practically 
irresistible,  are  not  indulged  to  overcome 
positive  averments  inconsistent  therewith. 
We  conclude  that  the  petition  as  a  whole 
does  not  show  that  the  decedent  assumed 
the  risk.  See  Hoffmeler  r.  Railway  Co..  68. 
Kan.  831,  J&  Pac.  1117;  Railway  Co.  v.  Ban- 
cord,  66  Kan.  81.  71  Pac.  253;   Lee  r.  Mo. 


:Pac.  Ry.  Co„  195,  Mo.  400.,  82,  ?,,  W.  621  ; 
,RnBh,  Adm'x,  v.  Railway  Co.,  36  Kan.  129, 
12  Pac.  S82;  Railway  Co.  v.  Seley,  152  KJ. 
S.  145,  14  Sup.  Ot.  580,  38  L.  Ed.  891.-  f 

If  it  Is  a  matter  of  common'  knowledge 
.tliat  the  device  of  blocking  lock  rails  aiuS 
switches  Is  a  beneficial  safeguard  against 
injury  to  the  employes  of  railroad  com- 
IKLuIes  and  causes  no  con^derable  hazard  to. 
the  public  traveling  up<m  the  trains,  and  that' 
some  such  devlM'  ca»  be  installed  without 
an  irareasonable  exjiendlture,  then,  the. court, 
should  take  judicial  notice  of  the  facts  and' 
declare  the  f&ihire  to  adopt  such  device  neg- 
ligence per  se  as  a  proposltiw  of  law.  Oth- 
erwise, and  if  the  facts  are  in  donbt,  the' 
court  should  not  so  declare.  It  may  be  that  In- 
railroad  yards  where  there  are  many  switches 
,over  which  employes  In  the  discharge  of  their 
duties  have  frequept  occasion  to  pass  at  all 
hours  of  the  day  and  night,  and  over  which' 
trains  do  net  usually  pass  at  great  speed, 
the  exercise  of  ordinary  care  would  inquire" 
the  company  to  block  the  frogs,  while  it 
could  not  .reasonably  be  required  at  a  small 
station  on  the  line.  The  greater  the  danger, 
the  greater  the  care  required.  Is  a  familiar 
rule.  That  there  is  danger  to  trainmen  in 
'passing  over  unblocked  frogs  this  and  many< 
other  cas^s  attest.  That  the  matter  is  reg- 
ulated by  statute  in  some  states  may  be 
.said  id  be  e«nerally  known.  But  we  cannot" 
yet  say  undex  the  bare .  allegation  of  facta 
pleaded  in  this  case  and  In  the  absence  <»f  a 
statutory  requirement  that  the  omisfllon  tu^ 
block  the  frog  In  question  was  negligence 
'per  se.  It  would  seem  that  cinders,  which 
the  railroads  have  in  abundance,  might  be 
utilized  to  safeguard  emiilc^te  without  dan- 
ger of  derailing  trails.  But  this  also  Is  a 
matter  for  expert-  evidence.  See  Railway 
Go.  v,  Baxter,  42  Neb.  793,  80  N.  W.  lOft; 
Doaegan  v.  Railway  Co.,  168  Fed.  870,  01  Cy 
C.  A,  055."  ', 

In  the  petition  it  is  alleged  that  the  death 
of  deceased  was  whglly  caused  by  the  failure 
of  the  defendant  to  hav6  the  frog  of  the 
switch  and  guard  rail  blocked,  and  therein 
•that  the  defendant  fafled"  to  use  ordinary- 
care  for  the  protection  of  its  employes.  Thia 
presents  a  question  of  fact  wmch  if  admitted, 
or  established  by  evidence,  should  entitle  th« 
plaintiff  to  Judgment,  and.  If  denied,  prescntrf^ 
an  Issue  for  the  determination  of  a  jury'' 
See  O'Neill  v.  C,  R.  I.  ic  P.  Ry.  Co.,  66  Neb.' 
638,  92  N.  W.  731,  feO  L.  R.  A;  448;  Rich- 
mond  V.  Wecms,  97  Ala.  270,  12  South.  186;^ 
Huhn  V.  Ma  Pac.  By.  Co.,  02  Mo.  440,  4  S.' 
W.  937,  and  cases  there  cited. 

The  order  sustaining  the  demurrer  h  re- 
versed, and  the  case  Is  reinanded,  with  In- 
structions to  set  aside  the  judgment  and  to 
overrule  the  demurrer.  AU  the  Justices  con- 
cur, , 
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BULLOOE  T.  EBKDAliU 
(jBapieme  Court  of  Kansas.     Oct.  9,  1900.) 

1.  MOBTQAOXS    ({    814*)— BXIiXASK   BY    ElXBOU- 
TOB  OB  AD1UNI8TBATOB— CeBTIFICATK. 

A  release  of  a  mortsage  by  the  ezecntor  or 
•dministrator  of  the  mortgagee  of  record  not 
being  accompanied,  aa  required  by  Laws  1908, 
p.  564,  c.  866,  {  1,  by  a  certificate  of  the  pro- 
bate court  as  to  the  appointment  of  the  executor 
or  administnttor,  and  that  at  the  date  of  the 
release  he  was  acting  as  such  executor  or  ad- 
ministrator under  its  authority,  is  invalid. 

I  Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {{  914-918;   Dec.  Dig.  {  314.  •! 

2.  Apfeai.  and  Kbbob  ({  842*)— Findihob  or 
rACT— Review. 

A  finding  that  one  paid  nothing  in  saHs- 
&ction  of  a  mortgage  Is  one  of  fact,  which,  be- 
ing on  conflicting  evidence,  cannot  be  distxirbed. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ettot,  Cent  Dig.  H  3317-3819:    Dec  Dig.  { 

8.   MOBTOAOKS   ({  249*)— PATUEira  TO  HOI.DXB 

or  Recobd — Satibfagtiok. 

Under  Iaws  1809,  p.  341,  c.  168,  {  4,  pro- 
Tiding  that  in  case  of  an  unrecorded  assignment 
of  a  mortgage  the  payment  of  any  interest  or 
principal  on  the  debt  secured  to  the  last  holder 
of  record  of  the  mortgage  shall  be  a  complete 
defense  to  any  action  thereon,  the  person  mak- 
ing such  a  payment  can  claim  credit  against  the 
true  owner  for  only  the  amount  paid,  notwith- 
standing a  satisfaction  of  mortgage  is  given  by 
the  one  to  whom  payment  is  made. 

[Eld.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  671;    Dec  Dig.  {  249.*] 

4.  IdxiTATiOR  oir  AonoHB  d  197*)— Etidbrcb 

— Resiobncb. 

The  defense  of  limitations  to  an  action  to 
foreclose  a  mortgage  cannot  avail,  the  evidence 
not  showing  of  what  state  the  mortgagor  was  a 
resident  when  the  cause  of  action  accrued,  or 
where  the  owner  and  holder  of  the  mortgage  re- 
sided at  that  time. 

[Bd.  Note.— For  other  eases,  see  Umiution  of 
Actions,  Cent  Dig.  {  722;  Dec  Dig.  |  197.*] 

Error  from  District  Conrt,  Oreeley  Coun- 
ty; Cliarles  E).  Lobdell,  Judge. 

Action  by  N.  E>  Kendall,  adminlBtrator  of 
Wallace  Kendall,  against  James  M.  C.  Bul- 
lock. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

.  D.  R.  Beckstrom  and  Wm.  M.  Olenn,  for 
plaintiff  in  error.  W.  H.  Russell  and  Frank 
C  Bnssell,  for  defendant  In  error. 

FER  CURIAM.  Neither  of  the  releases 
set  up  in  the  answer  was  accompanied  by 
a  certificate  as  provided  in  section  1,  c  365, 
p.  564,  Laws  1903,  where  a  release  of  a  mort- 
gage is  made  by  tbe  executor  or  administra- 
tor of  tbe  mortgagee  of  record,  and  the 
court  proi>erly  held  the  release  insufficient 
Section  4,  c.  168,  p.  341,  Laws  1899  (section 
4237,  Gen.  St  1901),  provides  that,  where  as- 
signments have  not  been  recorded,  "tbe 
payment  of  any  interest  or  principal  on  the 
debts  secured  by  such  mortgages  to  the 
mortgagees  or  the  assignees  whose  assign- 
ments appear  last  of  record  •  *  •  shall 
be  and  constitute  a  complete  defense  to  any 
action"  thereon.    But  tbe  finding  of  the  court 


that  Brown  paid  notiilnK  In  satlstactiOD  of 
either  principal  or  interest  on  the  mortgage 
is  a  finding  of  fact  upon  conflicting  testi- 
mony, and  cannot  be  disturbed.  This  is  a 
sufficient  answer  to  the  claim  that  the  mort- 
gage was  satisfied;  for,  if  there  was  no  pay- 
ment either  on  principal  or  Interest,  the 
provision  from  which  we  have  Just  quoted 
can  have  no  application.  Counsel  for  plain- 
tiff in  error,  however,  insists  that  tbe  ac- 
knowledgment of  satisfaction  itself  consti- 
tutes a  complete  defense  to  any  action,  and 
that  such  is  the  meaning  of  the  statute. 
Coxmsel  has  doubtless  overlooked  the  deci- 
sion of  the  court  in  Mayse  v.  Williams,  77 
Kan.  813,  91  Pac  795,  In  which  this  section 
of  the  statute  was  construed  to  mean  that 
the  person  paying  should  only  be  entitled  to 
credit  for  the  amount  paid. 

The  defense  of  the  statute  of  llmltationB 
cannot  avail  the  defendant  The  evidence 
falls  to  dlsdose  of  what  state  the  mortgagor, 
Klrkpatrick,  was  a  resident  when  the  cause 
of  action  accrued,  or  where  the  owner  and 
holder  of  the  mortgage  resided  at  that  time, 
nor  was  there  any  attempt  In  the  answer 
to  bring  the  case  within  the  rule  declared 
In  Bruner  t.  Martin,  76  Kan.  862,  93  Pac 
165,  14  U  R.  A.  (N.  S.)  776,  123  Am.  St 
Rep.  172. 

The  Jndgment  will  be  affinned. 


(to  Kan.  ISO 
E:ARCHER  et  aL  T.  STATE. 
(Supreme  Court  of  Kansas.     Oct  9,  1909.) 

1.  Imtoxioatiro  Liquobs  ({  243*)— Convio« 
noN— LuN  roB  Finb  and  Costs. 

Where  three  persons  jointly  maintain  a 
common  nuisance  in  violation  of  the  prohibitory 
law  upon  premises  owned  by  two  of  them,  ana 
the  other  is  alone  convicted  of  the  offense,  a 
lien  for  the  fine  and  costs  sdjudged  against  him 
attaches  to  the  premises  so  entered  upon,  oc- 
cupied, and  used  Dy  the  three  partners. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  863;   Dec  Dig.  {  243.*] 

2.  iNTOXICAWItO  LIQT70B8  (f  243*)— COWVIO* 
TION— LlER  XOB  Fxra  AKD  CoSIB  —  Dll* 
OBABOC. 

An  agreement  between  the  prosecuting  at- 
torney ana  the  person  so  convicted  that  upon 
the  payment  of  a  sum  of  money  to  be  applied, 
first  upon  the  costs  aocmed  in  another  pending 
criminal  prosecution  for  the  unlawful  sale  of  in- 
toxicating liquor,  and  the  remainder  to  be  ap- 
plied upon  the  costs  included  in  the  judgment  of 
conviction  upon  which  he  had  been  committed  t* 
jail,  and  that  the  pending  prosecution  should  be 
dismissed,  although  executed,  does  not  discharge 
the  lien  for  the  fine  and  the  costs  still  remaining 
unpaid. 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  {  248.*] 

3.  IHTOXIOATINO  LiQUOBS  (|  248*)— OOHVIO- 
nON— LlEH    FOB    FlITE    AND    COSTB. 

The  consent  of  the  prosecuting  attorney 
that  tbe  prisoner  may  be  released  from  impris- 
onment upon  such  payment  being  made,  given  In 
expectation  of  a  pardon  from  the  (jovemor 
which  was  afterwards  issued,  and  in  anticipa- 
tion of  favorable  action  by   the  county   com- 


•For  other  cues  sse  same  toplo  and  section  NUMBER  in  Deo.  *  Am.  Digs.  IMI  to  dttit,  *  Bsporter  Indaxas 
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missioners  apon  the  priaonei'a  appHcatiCin  tor 
release  from  jail  under  Bection  253  of  the  Crim- 
iniil  Code  (Gen.  St.  1901.  t  6098),  which  action 
was  not  taken,  does  Dot  dischar^  sueh  lien. 

[Ed.  Note.— For  other  cases,  see  Intozicatint; 
Liquors,  Dec.  Dig.  §  243.*] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Wilson  County ; 
James  W.  Flnley,  Jndge. 

Action  by  the  State  against  Thomas  Kar- 
cber  and  others.  Jndgment  for  plaintiff,  and 
defendants  bring  error.    AflSrmed. 

C.  W.  Sbinn,  for  plaintiffs  in  Mxor.  B.  D. 
Jllkesell  (F.  S.  Jackson,  Atty.  Gen.,  T.  M. 
\>oodard,  and  J.  B.  Wilson,  of  counsel),  fpr 
the  State. 

BENSON,  J.  This  is  an  action  to  foreclose 
a  lien  under  the  following  statutory  provi- 
sions: "All  flues  and  costs  assessed  against 
any  person  or  persons  for  any  violations  of 
this  act  shall  be  a  lien  upon  the  real  estate  of 
such  person  or  persons  until  paid ;  and  in  case 
any  person  or  persons  shall  let  or  lease  hny 
building  or  premises,  and  shall  knowingly  suf- 
fer the  same  to  be  used  and  occupied  for  the 
sale  of  intoxicating  liquor  contrary  to  the 
provisions  of  this  act,  the  premises  so  lease?' 
and  occupied  shall  be  subject  to  a  lien  for, 
and  may  be  sold  to  pay  all  fines  and  costs 
assessed  against  any  pnch  occupaflt,  for  any 
violation  of  this  act;  and  such  liens  may  be 
enforced  by  clvU  action  in  any  court  having 
Jurisdiction:  Provided,  That  the  perscm 
against  whom  sudi  fines  and  costs  are  aa- 
sessed  shall  be  committed  to  the  Jail  of  the' 
county  until  such  fines  and  costs  are  paid." 
Gen.  St.  1901,  !  2468. 

On  June  22,  1905,  an  Information  was  .filed 
against  Martin  Peters,  E.  M.  De  Moss,  and 
N.  C.  Binford,  charging  them  with  maintain- 
ing a  common  nuisance  under  another  section 
of  the  same  act.  Gen.  St.  1901,  i  2463.  Ete 
Moss  alone  was  arrested  and  trleft  for  this 
offense  and  convicted'  September  14,  1905. 
He  appealed  to  this  court,  where  the  judg- 
ment was  afHrmed  in  June,  1906.  State  v. 
Demoss,  74  Kan;  178,  85  Pa«.  987,  In  July, 
1906.  he  was  committed  to  tie  comity  Jail 
under  the  Judgment  which  provided  for  an 
Imprisonment  of  six  month*,  that  he  pay 
a  fine  of  fSOO  and  costs  taxed  at  $376,  and 
that  he  be  committed  to*  the  Jail  until  the 
flne  and  costs  wtere  paid.  At  this  time  an- 
other criminal  prosecution  was  pending  charg- 
ing De  Moss  in  67  counts  with  making  un- 
lawful sales  of  intoxicating  liquor;  also,  a 
civil  action  for  an  injunction.  'While  so  in 
Jail  under  this  commitment  on  September  19, 
1906,  a  settlement  was  proposed  to  the  As- 
sistant Attorney  General,  who  had  charge  of 
these  cases,  wherein  according  to  the  testi- 
mony 6t  that  officer,  and  of  the  attorney  for 
De  Moss,  it  was  agreed  that  the  defendant 
should  pay  $750,  which  should  be  applied, 
first,  to  the  costs  of  the  pending  criminal  pros- 1 


ecutloh  and  the  Injunction  suit,  and  any 
balance  remaining  should  tie  applied  on  the 
costs  Included  in  the  Judgment  upon  which 
he  was  imprisoned.  A  petition  for  pardon 
was  then  pending  before  the  Governor  against 
which  the  Assistant  Attorney  General  had 
remonstrated,  and  it  was  agreed  that,  upon 
these  payments  being  made,  the  pending 
criminal  prosecution  which  had  been  tried 
three  times  should  be  dismissed,  and  the 
remonstrance  withdrawn.  The  money  was 
paid  over  to  the  clerk,  who  applied  it  accord- 
ing to  the  agreement  paying  the  costs  In  the 
pending  actions  In  full  and  $40  on  the  costs 
included  In  the  Judgment  of  conviction.  This 
left  the  fine  of  $500  and  over  $300  costs  upon 
the  Judgment  unpaid.  It  was  believed  that 
the  pardon  would  be  granted  upon  the  witii- 
drawal  of  tiie  remonstrance  and  that  the 
county  commissioners,  to  whom  an  applica- 
tion had  been  made,  would  discharge  hbn 
from  further  imprisonment  for  failure  to  pay 
the  fine  and  costs.  The  prisoner  who  wais 
then  in  the  clerk's  office,  objected  to  being 
taken  back  to  Jail,  referred  to  the  fact  that 
the  pardon  would  soon  be  issued,  and  upon  the 
consent  of  the  Assistant  Attorney  OenersI 
"the  sheriff  allowed  the  prisoner  to  go  free. 

This  action  was  brought  against  Peters, 
Binford,  and  Karcher  and  wife  to  foredose 
the  lien  for  fine  and  costs  upon  the  premises 
upoii  which  the  nuisance  for  which  De  MMs 
was  convicted  was  maintained.  It  was  ad- 
mitted upon  the  trial  that  the  premises  werfe 
owned'  by  Peters  and  Binford  from  January  1, 
1905,  until  the  conveyance  to  Karcher  Oc- 
tober 17,  1905.  The  evidence  in  this  action 
showed  that  Peters,  Binford,  and  De  Moss 
Jointly  maintained  a  common  nuisance  on 
these  premises  while  they  were  the  owners 
during  the  time  8pe<!lfled  in  the  information, 
and  that  $87ai6'  remained  due  at  the  time 
of  the  Judgment  upon  the  fine'  and  costs  ad- 
Judged  against  De  Moss.  The  court  found 
for  the  state,  fbreclosed  the  lien,  and  order- 
ed the  sale  of  the  property  to  satisfy 'it'  aa 
provided  by  law.  The  defendants  Ka*eher 
and  wlfb,  aflege  that  the  petition  ddes  not 
state  facts- Sufficient  to  support -the- Judg- 
ment because  it  does  not  aHege  that  the  own- 
ers "let  or  leased  thfe  premises  and  knowingly 
suffered  them  to  be  used  and  occupied"  for 
the  unlawful  purpose.  The  petition  charges 
that  the  defendants  each  and  all  knowingly 
let  and  suffered  the  said  building  and  prem- 
ises to  be  used  and  occupied  for  the  main- 
tenance of  the  nuisance  "for  wbich  said  de- 
feiidant  E.  M.  De  Moss  was  convicted  and 
for  which  'Bald  fines  and  costs  were  assessed, 
and  at'  the  time  said  nuisance  was  so  con- 
ducted therein  each  and  all  well  knew  of  Ita 
existence  and  malntenan-ce."  It  is  therefore 
sufficient  It  is  further  argued  by  the  defend- 
ants that  there  was  no  lease  by  the  owners 
Binford  and  Peters  to  De  Moss,  who  was  con- 
victed of  the  crime;   and  that  such  a  lease 
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to  necessary  to  tbe  Hen  under  the  statute, 
as  it  provides  that  tlie  lien  sliall  attach  "la 
case  any  person  or  persons  sball  let  or  lease 
any  building  or  premise  and  shall  knowing- 
ly suffer  tbe  same  to  be  used  and  occupied" 
for  the  unlawful  purpose.  In  this  case  three 
men  were  Jointly  engaged  in  violating  the 
law.  Two  of  them  owned  the  premises.  Tbe 
other  was  their  partner  or  business  asso- 
ciate. His  occupancy  was  by  the  consent 
and  co-operation  of  the  owners.  If  they 
had  not  been  bis  partners  or  associates, 
but  had  merely  consented  without  a  form- 
-al  lease  to  his  occupancy  and  use  of  tbe 
premises  alone,  he  would  have  been  a  ten- 
ant. Wood's  Landlord  &  Tenant  (2d  Ed.)  § 
14  et  aeq.  The  evidence  tends  to  prove  that 
be  was  in  partnership  with  the  owners,  and, 
as  tbe  firm  entered  Into,  occupied,  and  usea 
the  premises  with  their  consent  In  carrying 
on  its  business,  tbe  Implication  arises  that 
the  Individual  owners  bad  let  or  leased  the 
premises  to  the  partnership.  Taylor's  Land- 
lord &  Tenant  (Oth  Ed.)  |  19  et  iseq.;  Llnd- 
ley  on  Partnership  (7th  Ed.)  366 ;  Pio  Pico 
■V.  C!uya8,  47  Cal.  174.  In  his  answer  Karcber 
pleaded  an  agreement  by  the  Assistant  At- 
torney General  with  tbe  defendant  De  Mosa 
for  tbe  release  of  the  latter  from  Jail  for  the 
sum  of  $1,000.;  that  this  payment  was  made 
jto  the  clerk  according  to  the  agreement ;  that 
he  wsB  tben,  actually  discharged  from  the 
Jail. upon  the  order  o£  the  Assistant  Attorney 
General:  and  tjbat  tbe  fine  and  costs  were 
therefore  paid  and  satisfied  in  full.  The  de- 
fendant De  Moss  testified  to  an  agreement  of 
this  nature,  except  that  the  amount  was  $730, 
instead  of  $1,000,  but,  the  general  findings  be- 
ing for  tbe  plaintiff,  it  will  be  presumed  that 
the  court  found  tltat  tbe  agreement  was  as 
testified  to  by  the  other  witnesses  above  re- 
.ferred  to.  According  to  their  testimony,  there 
was  no  .settlement,  nor  attempt  to  settle  the 
fine  and  costs  In  that  case.  Tbe  consent  of 
tbe  prosecuting  officer  that  De  Moss  should 
jiot  be  returned  to  Jail  based  upon  tbe  an- 
ticipated pardon  of  the  Governor,  and  favor- 
able action  of  the  county  coouuissloners,  was 
not  a  legal  discharge  from  imprisonment 
While  the  Governor  did  Issue  the  pardon  as 
anticipated,  it  seems  that  the  commissioners 
took'  no  action  in  the  matter. 

Tbe  defendants  further  contend  that  tbe 
proviso  in  tbe  statute  quoted  above,  that 
tbe  person  shall  be  committed  to  Jail  ontil 
the  fine  and ,  costs  are  paid,  should  be  con- 
strued to  mean  that  the  lien  does  not  attach 
lOnlesB  the  person  is  so  committed.  The  cor- 
rect interpretation  appears  to  be  that  tbe 
person  sball  be  committed  until  the  fine  and 
costs  are  paid  notwithstanding  tbe  lien.  In 
other  words,  that  the  existence  of  tbe  lien 
does  not  relieve  from  Imprisonment.  State 
-v.  Pfefferle,  33  Kan.  718,  720,  7  Pac.  597.  We 
conclude  that  a  Hen  attached  to  tbe  premises 
in  que8ti<m,  and  that  it  baa  not  been  discharg- 


ed. The  conveyance  to  Knrcher,  having  been 
made  after  the  date  of  tbe  Judgment  of  con- 
viction, was  subject  to  the  lieu.  Snyder  v. 
State,  40  Kan.  543.  20  Pac.  122. 

The  Judgment  is  affirmed.    All  tbe  Justices 
concur. 


KOZMINSKT  V.  OREGON  SHORT  LINE 

R.  CO. 

(Supreme  Court  of  .Utah.    Oct  8,  1909.) 

1.  CaBBUBS    ({   3Su*)— CABBrAQB    OP   Pabsbn- 

OBBS — Fares — "Obtainable." 

The  word  "obtainable,"  in  a  contract  pro- 
viding tiiat  scrip  exchangeable  for  tickets  will 
not  be  honored  for  passage  on  trains  except 
from  stations  where  tickets  are  not  obtainable, 
cannot  be  given  its  full  natural  meaning,  but 
must  be  restricted  to  mean  that  scrip  cannot  be 
used  for  fare  on  trains,  except  from  stations 
where  tickets  ace  not  kept  on  sale  or  for  ex- 
change for  scrip. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i%  1416-1422 ;    Dec.  Dig.  {  355.*]  . 

2.  Cabbiebs  (S  365*)— Caxbiaqe  or  Passen- 
OEBs — Fares. 

A  contract  provided  tliat  scrip  Issued  by  a 
railroad  company,  exchangeable  for  tickets, 
would  not  be  hoaored  on  trains  except  from 
stations  where  tickets  were  not  obtainable. 
Plaintiir,  a  passenger,  got  off  a  train  at  a  sta- 
tion, and  attempted  to  exchange  his  scrip  for 
a  ticket  to  another  station  while  the  traJa  was 
waiting,  but  was  unable  to  do  so  before  the 
train  left.  Held,  that  he  could  not  assert  that 
the  ticket  was  not  obtainable  by  him  at  the 
station,  bo  as  to  authorize  him  to  tender  the 
scrip  to  the  conductor  for  his  passage. 
.;  (Bd.  Not«k— For  other  cases,  see  Carriers, 
Cant  Dig.  (S,  1416-1422;    Dec.  Dig.  S  355.*] 

Appeal  from  District  Ourt,  Third  Dis- 
trict;   T.  D.  Lewis,  Judge. 

Action  by  H.  S.  Koemlnsky  against  tbe 
Oregon  Short  Line  Railroad  Company. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Aflrmed. 

King,  Burton  &  King  and  E.  A.  Walton, 
for  appellant ,  P.  L.  Williams,  Geo.  H. 
Smith,  and  Jno.  G.  Willis,  for  respondent 

FRICK,  J.  Appellant  brought  this  action-' 
to  recover  damages  which  he  alleges  he  sus- 
tained by  reason  of  having  been  wrongfully 
ejected  from  one  of  respondent's  passenger 
trains.  At  tbe  trial,  after  both  parties  had 
rested,  the  district  court  directed  the  Jury 
to  return  a  verdict  In  favor  of  respondent. 
Judgment  was  duly  entered  upon  this  ver- 
dict, and  hence  this  appeal. 

Tbe  principal  error  assigned  relates  to 
the  ruling  of  the  court  in  directing  a  verdict 
for  the  respondent.  As  we  view  the  matter, 
tbe  question  of  whetlier  the  court  erred  de- 
pends upon  the  meaning  to  be  given  to  cer- 
tain provisions  of  a  contract  which  was  hi 
force  between  tbe  parties,  and  from  which 
their  respective  rights  and  duties  as  carrier 
and  passenger  must  be  determined.  It  ap- 
pears that  riBspomdent,  tot  its  own  as  well 
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as  for  the  convenience  of  Its  patrons,  sold 
ana  Issued  certain  scripbooka.  The  scrip 
contained  In  the  books  was  exchangeable 
for  passage  tickets  the  same  as  money  or 
cash  would  have  been.  T^e  scrip  was,  how- 
ever, not  receivable  by  the  conductors  as 
fare  on  trains  except  under  certain  condi- 
tions named  in  the  contract  issued  with  the 
tkooks.  It  also  appears  that  If  a  ticket 
could  be  obtained  at  the  station  where  the 
passenger  intended  to  board  the  train  by  ex- 
changing scrip  therefor,  and  this  was  not 
done,  the  cash  fare  when  paid  on  the  train 
would  be  In  excess  of  what  it  would  have 
been  if  a  ticket  for  the  same  distance  had 
been  obtained.  In  other  words,  the  purchase' 
of  a  Ecrlpbook,  and  in  using  the  scrip  in 
exchange  for  tickets,  under  certain  condi- 
tions at  least,  meant  a  reduction  of  fare. 

The  provisions  of  the  contract  aforesaid 
which  we  deem  material  are  as  follows: 
'The  person  presenting  this  book  Is  enti- 
tled to  receive  In  exchange  for  the  scrip  In 
this  book,  at  its  full  value,  one  way,  con- 
tinuous passage,  first-class  local  and  inter- 
line tickets  *  •  •  having  both  origin  and 
destination  upon  the  lines  named  in  this 
book."  Then  follows  the  names  of  the  sev- 
eral railroad  lines  that  will  receive  the  scrip 
In  exchange  for  passage  tickets. '  Then  the 
following  condition  Is  inserted:  "The  scrip 
In  this  book  will  not  be  honored  for  passage 
on  trains  except  from  stations  where  tickets 
are  not  obtainable."  And,  further,  "the 
scrip  must  be  detached  by  the  agent  and 
will  not  be  valued  or  honored  if  otherwise 
detached."  It  Is  conceded  by  both  parties 
that  the  provisions  aforesaid  were  In  full 
force  and  effect,  and  the  only  contention 
between  them  is  with  respect  to  the  mean- 
ing and  legal  effect  of  the  foregoing  provi- 
sions. 

The  material  facts  sufflciently  appear 
from  the  testimony  of  appellant,  which  is 
as  follows:  "I  left  Montpelier  on  defend- 
ant's train  No.  1,  in  the  afternoon  of  Octo- 
ber 31,  1902.  Purchased  a  ticket  to  Soda 
Springs.  That  train  went  to  Pocatello.  On 
the  train  I  made  up  my  mind  to  go  to  Po- 
catello, a  point  beyond  Soda  Springs.  On 
arriving  at  Soda  Springs,  having  gone  for- 
ward as  far  as  1  could,  and  almost  before 
the  train  stopped,  I  ran  up  to  the  baggage 
car.  where  the  agent  and  conducts  were, 
and  I  handed  the  book  out  to  the  agent,  and 
told  him  I  wanted  a  ticket  to  Pocatello.  The 
agent  said:  'I  haven't  got  time  to  sell  you 
any;  yon  ought  to  come  In  before  the  train 
came  in.'  I  said,  'I  came  in  on  the  train, 
and  I  could  not  get  here  any  sooner.'  He 
said,  'I  haven't  got  time  to  sell  yon  any.' 
The  conductor  was  right  there,  and  I  said 
to  the  conductor:  'I  have  a  scrlpbook  here, 
and  I  want  a  ticket  to  Pocatello.  This 
agent  says  he  won't  sell  me  one.'  The  con- 
ductor said,  'well,  we  can't  take  It  on  the 
train.'  So  I  turned  to  the  agent  iuid  said: 
1)0  you  hear  what  this  conductor  says,  that 


be  can't  take  this  scrip  on  the  train?  I 
want  a  ticket'  With  that  the  conductor 
turned  to  the  agent  and  said,  'How  long 
does  It  take  to  get  one  6f  these  tickets  out?' 
The  agent-  said,  'Ob,  three  or  four  minutes. 
•  ♦  •'  The  conductor  said,  'Can't  hold 
the  train.'  I  walked  back  to  the  ticket  of- 
flee.  It  was  closed,  and  when  they  were 
ready  to  pull  out  I  got  on  the  train.  I  think 
that  train  was  at  the  station  four  or  five 
minutes.  It  takes  from  one-half  to  one  min- 
ute to  purchase  a  ticket  with  scrip.  This 
scrip  Is  arranged  in  5-cent  pieces.  A  line 
of  the  scrip  represents  6  cents.  My  bag- 
gage and  grips  were  In  a  Pullman  car.  I 
remained  there  until  we  got  to  Bancroft 
^he  conductor  came  in  and  asked  me  for 
my  fare.  I  handed  him  up  the  scrlpbook. 
He  refused  to  take  It  and  said  I  would 
have  to  pay  cash,  and  he  said  I  would  have 
to  get  off.  I  declined  to  pay  cash.  He  went 
throngh  the  train,  and  we  stopped  at  Ban- 
croft, and  immediately  on  leaving  Bancroft 
he  came  Into  the  car  where  I  was  and  said, 
'Tickets?'  I  handed  him  up  the  scrlpbook, 
and  he  said:  'I  can't  take  It  Will  you  pay 
cash?'  I  said,  'No,  sir,'  and  he  stopped  tl» 
train  and  put  me  off.  •  ♦  *  The  scrip 
was  2%  cents  a  mile,  and  t  did  not  want  to 
pay  4  cents  for  local  fares.  It  is  probably 
70  miles  from  Soda  Springs  to  Pocatello." 

From  the  foregoing  It  Is  reasonably  cer- 
tain that  appellant  attempted  to  obtain  a 
ticket  at  Soda  Springs;  that  he  failed  to 
obtain  it  for  the  sole  reason  that  he  applied 
for  it  at  a  time  when  respondent's  agent 
was  unable  to  issue  a  ticket  befor?  the  pas- 
senger train  upon  which  respondent  intend- 
ed to  ride  departed  from  Soda  Springs;  that 
respondent  had  tickets  on  sale  at  Soda 
Springs,  and  that  tickets  were  obtainable 
there,  and  that  appellant  was  ejected  from 
the  train  for  the  sole  reason  that  he  had 
boarded  it  without  procuring  a  ticket  and 
had  refused  to  pay  the  local  cash  fare  from 
Soda  SpHngs  to  Pocatello,  the  point  he  In- 
tended to  reach  as  a  passenger  on  that 
train.  The  question  therefore  Is,  Was  appel- 
lant wrongfully  ejected  from  the  train? 
Appellant  does  not  contend  that  respondent 
did  not  have  the  legal  right  to  eject  him 
from  the  train,  as  was  done.  If  he  had  refus- 
ed to  pay  fare,  but  contends  that  he  did  not 
refuse  to  pay  fare,  inasmuch  as  he  tender- 
ed scrip  to  the  conductor  in  payment  of 
his  fare.  Respondent  contends  that  the  con- 
ditions contained  In  the  contract  under 
which  the  conductOT  was  authorized  to  re- 
ceive scrip  Instead  of  cash  did  not  exist,  and 
hence,  by  the  very  terms  of  the  contract 
appellant  was  In  the  wrong  when  he  tender- 
ed scrip  instead  of  money  for  his  fare  in 
going  from  Soda  Springs  to  Pocatello. 
Which  one  of  these  contentions  shall  pre- 
vail depends  ap<m  the  mutual  rights  of  the 
parties  In  view  of  the  provisions  of  the  con- 
tract to  which  We  have  invited  attentitm. 

Appellant  Insists  that  by  what  be  did  bie 
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had  demonstrated  that  a  ticket  was  not  ob- 
tainable at  Soda  Springs,  and,  this,  being 
so,  he  was  authorized  to  tender  scrip  as  pay- 
ment of  fare  on  the  train,  and  that  it  was 
the  duty  of  the  defendant,  through  its  con- 
ductor, to  receive  scrip  for  that  purpose  un- 
der the  circumstances  disclosed  by  the  evi- 
dence. Is  this  contention  sound?  This  de- 
pends upon  the  meaning  pind  elfect  that 
should  be  given  to  the  provision  of  the  con- 
tract which  provides  that  scrip  "will  not  be 
honored  for  passage  on  trains  except  from 
Stations  where  tickets  are  not  obtainable." 
It  is  clear  that  In  entering  into  the  contract 
the  parties  Intended  that  scrip  should  be  te- 
ceivable  in  payment  for  fare  on  trains  upon 
one  condition  only,  namely.  If  the  purchaser 
of  a  scripbook  should  desire  to  board  a 
train  at  a  station  where  a  ticket  was  not 
obtainable;  that  is,  where  the  purchaser 
could  not  procure  a  ticket  in  exchange  for 
scrip.  The  word  "obtainable,"  abstractly 
considered,  perhaps  has  a  much  broader 
meaning  than  it  was  intended  to  be  given  In 
the  contract  This  is  manifest  on  first  view. 
The  parties  clearly  did  not  Intend  that  scrip 
might  be  used  as  fare  on  trains  if  a  pur- 
chaser, for  any  possible  cause  or  reason, 
could  not  obtain  a  ticket.  The  intention  evi- 
dently was  to  restrict  the  word  "obtainable" 
to  the  ability  to  obtain  tickets  by  purchase 
or  in  exchange  for  scrip,  and  not  to  the 
broad  meaning  that  tickets  could  not  be 
obtained  by  force,  theft,  trick,  or  in  any 
manner  which  is  Implied  by  the  term  "ob- 
tainable." If  the  phrase  "not  obtainable," 
therefore,  was  intended  to  be  applied  in  a 
restricted  sense,  to  what  extent  is  it  to  be 
restricted? 

Appellant  contends  that  the  exception  pro- 
vided for  was  Intended  to  apply  to  any  cause 
by  which  the  purchaser  was  prevented  from 
obtaining  a  ticket;  while  respondent  con- 
tends that  the  exception  was  not  intended  to 
apply  unless  it  did  not  have  tickets  at  any 
station  to  exchange  for  scrip.  We  have  al- 
ready pointed  out  that  the  word  "obtainable," 
as  used  In  the  contract,  cannot  be  given  its 
full,  natural  meaning,  but  must  be  restricted 
to  mean  that  scrip  could  not  be  used  for  fare 
on  trains  except  from  stations  where  tickets 
could  not  be  exchanged  for  scrip.  In  view  of 
the  reduction  of  fare,  If  scrip  was  used,  from 
4  cents  to  214  cents  a  mile,  and  in  view 
that  If  the  exception  were  permitted  to  ap- 
ply, if  for  any  cause  or  reason  a  ticket  was 
not  obtainable,  it  would  necessarily  lead  to 
constant  trouble  and  contention  between 
respondent's  conductors  and  the  purchasers 
of  scrip,  it  seems  only  reasonable  to  bold 
that  the  phrase  "not  obtainable"  was  in- 
tended to  be  restricted  to  mean  that  the  ex- 
ception shall. apply  only  from  such  stations 
where  re^po^adent  did  not  have  tickets  on 
sale,  or  where  scrip  could  not.  be  exchanged 
for  them  by  a  purchaser  of  scrip  before  the 
departure  of  the  train  from  a  particular  sta- 
tion.   In  the  mature  pf  things  it  Ifi. unreason- 


able to  assume  that  It  was  intended  to  place 
it  within  the  power  of  the  piu-chaser  of  scrip 
to  say  when  and  under  what  circumstances 
he  should  be  entitled  to  the  reduced  fare  by 
using  scrip.  It  seems  reasonable  that.  If 
respondent  failed  to  Iiave  tickets  on  sale  or 
exchange  for  scrip,  at  any  station,  the  pur- 
chaser of  scrip  should  not  for  that  reason 
suffer  In  his  right  to  use  scrip  at  the  re- 
duced rate.  Upon  the  other  baud,  it  is  quite 
unreasonable  to  suppose  that  It  was  intend- 
ed that  the  purchaser  of  scrip  could  avail 
himself  of  the  exception  If  for  any  cause, 
including  his  own  fault,  he  should  be  un- 
able to  obtain  a  ticket  before  the  departure 
of  a  particular  train.  Moreover,  If  such  was 
the  Intention,  then  the  question  of  whether 
the  conductor  was  authorized  to  accept  scrip 
Instead  of  cash  for  fare  on  the  train  would 
always  be  in  doubt.  If  the  conductor  In- 
sisted that  the  passenger  pay  the  regular 
cash  fare,  because  tickets  were  on  sale,  and 
therefore  obtainable  at  the  station  at  which 
the  passenger  boarded  the  train,  the  passen- 
ger would  Insist  that  he  did  not  have  time, 
or  for  some  other  reason  could  not  obtain  a 
tldcet,  and  hence  was  entitled  to  the  reduced 
rate.  The  conductor  could  not  verify  the 
correctness  of  the  passenger's  statement,  be- 
cause the  train  would  have  left  the  station, 
and  would  be  on  Its  way  past  the  station, 
and  thus  the  conductor  would  be  compelled 
to  permit  the  purchaser  to  determine  the 
question,  or  eject  him  from  the  train,  and 
possibly  Involve  his  employer  in  a  lawsuit 
and  put  the  passenger  to  much  inconvenience. 
It  is  far  more  reasonable  to  assume  that  the 
parties  intended  that  the  exception  should 
apply  to  a  condition  which  was  reasonably 
certain  and  fixed,  and  did  not  depend  upon 
the  mere  whim  of  either  party  to  the  con- 
tract It,  no  doubt,  was  also  assumed  that 
the  conductor  would  be  Informed,  and  thus 
would  know  at  what  stations  tickets  were  not 
on  sale,  and  hence  not  obtainable  for  scrip, 
and  that  scrip  could  be  used  as  cash,  and 
at  the  reduced  rate,  from  such  stations  only. 
It  was  no  doubt  for  this  reason  that  the 
noun  "stations"  was  inserted  in  the  contract 
It  was  not  absolutely  necessary  to  insert  the 
noun  "stations"  If  it  had  been  Intended  to 
permit  purchasers  of  scrip  to  use  it  Instead  of 
money,  if  for  any  reason  tliey  conld  not  ob- 
tain tickets.  If,  however,  it  was  intended 
to  make  the  exception  applicable  to  such 
stations  only  at  which  tickets  were  not  kept 
on  sale  or  for  exchange  for  scrip,  the  use  of 
the  noun  "stations"  was  not  only  most  appro- 
priate, but  by  not  using  it  the  meaning  would 
have  been  left  in  greater  doubt  than  it  now  is. 
As  we  have  seen.  In  any  view  that  may  be 
taken,  the  natural  and  ordinary  meaning  of 
the  word  "obtainable"  must  be  restricted  in 
applying  the  conditions,  of  the  foregoing  con- 
tract It  is  therefore  only  reasonable  that 
it  be  restricted  to  that  sense  which  the  par- 
ties evidently  int^ded  it  to  have  la  view  at 
all  thd  facts  a\kd  ciccumstauces.    In  coustru- 
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Ing  provisloaB  In  contracta  It  Ui  elementary 
ttiat  coatta,  In  order  to  preaerve  the  real  in- 
tention of  the  parties,  must  frequently  either 
enlarge  or  reatrict  the  natural  and  ordinary 
meaning  of  words  or  phrasee. 

From  what  we  have  said  It  necesaarily  fol- 
lows that  the  court  committed  no  error  in 
directing  the  Jury  to  find  a  verdict  for  re- 
spondent The  Judgment  la  affirmed,  with 
costs  to  respondent. 

McCABTT,  J.,  concurs. 

STRAUP,  a  J.  I  concur.  I  think  by  the 
word  "obtainable"  the  parties  intended  the 
meaning  given  it  by  lexicographers,  and  as 
generally  understood,  to  "attain  by  effort"; 
to  "procure  especially  by  effort"  Standard 
Dictionary.  So,  reading  the  contract,  it  means 
that  scrip  will  not  be  honored  on  trains 
except  from  stations  where  tickets  are  not 
procurable  by  effort  Tbat  does  not  mean 
any  effort,  but  a  reasonable  effort.  It  does 
not  mean  that  If  for  any  cause  the  holder 
of  scrip  was  unable  to  procure  a  ticket  at 
a  station,  the  scrip  should  be  honored.  It 
does  mean  that  at  stations  where  a  reason- 
able opportunity  Is  afforded  to  procure  a 
ticket  by  reasonable  efforts,  scrip  will  not 
be  honored  from  such  stations.  If  at  such 
a  station  a  ticket  was  obtainable,  and  the 
bolder  of  the  scrip,  through  no  fault  on  the 
part  of  the  carrier,  placed  himself  in  a  situa- 
tion where  he  could  not  avail  himself  of 
the  opportunity  so  afforded,  such  acts  or 
conduct  on  his  part,  or  inability,  occasioned 
or  created  by  himself,  to  obtain  a  ticket,  do 
not,  under  the  terms  of  the  contract,  give  bim 
the  right  to  tender  scrip.  To  hold  otherwise 
leads  to  the  conclusion  that  if  a  holder  of 
scrip  arrives  late  at  a  station,  to  there  starl 
upon  his  journey,  and  arrives  in  time  only  to 
board  the  train  as  It  Is  departing,  and  not 
In  time  to  ex,change  his  scrip  for  a  ticket  at 
the  station,  he  would  have  the  right,  under 
the  terms  of  the  contract,  to  tender  the  ficrlii 
on  the  train.  Of  course  he  could  assert  that 
a  ticket  was  not  obtainable  by  him  at  the 
station,  not  I)ecau8e  a  reasonable  opiiortuuity 
was  not  afforded  by  the  carrier,  but  wholly 
ttecanse  ,of  the  lateness  of  his  arrival,  and 
of  an  inability  occasioned  or  created  by  him- 
self. The  appellant  does  not  contend  that 
upon  the  evidence  adduced  be  was  entitled  to 
go  to  the  Jury  on  the  question  as  to  whether 
a  reasonable  opportunity  was  afforded  to  ob- 
tain a  ticket,  by  reasonable  efforts,  at  Soda 
Springs,  or  that  the  ticket  agent  at  that  place 
without  sufficient  reason,  refused  to  wait 
on  him  or  give  him  a  ticket,  or  that  the  agent 
had  sufficient  time  to  do  so  before  the  de- 
parture of  the  train.  The  contention  made 
Is  that  the  plaintiff,  under  the  terms'  of  his 
contract,  was  entitled  to  tender  scrip  on  the 
train  from  a  station  where  tickets  were  kept 
and  were  on  sale,  and  where  reasonable  oi>- 


portunity  was  afforded  to  obtain  them  by  rea- 
sonable efforts,  if  for  any  reason  he  was  un- 
able to  obtain  a  ticket  at  such  a  place,  and 
though  his  inability  to  obtain  it  was  wholly 
due  to  a  situation  In  which  he  had  volun- 
tarily placed  himself.  To  so  contend  Is  to 
say  that  he  was  entitled  to  tender  scrip  in 
such  case  whether  his  Inability  to  obtain  a 
ticket  was  created  or  occasioned  by  himself 
or  by  the  carrier.  I  do  not  think  the  con- 
tract is  susceptible  of  such  a  meaning,  and 
it  Is  not  reasonable  to  suppose  that  the  par- 
ties intended  any  such  meaning  to  be  given  it 


GRAND  CENT.  MINING  CO.  v.  MAMMOTH 

MIXING  CO. 

(Supreme  Court  of  Utah.     Sept  8,  1909.) 

1.  Appeal  and  Ebbob  (|  1099*)— Subsequent 
APFEAI.S— Law  op  the  Case. 

The  rule  that  a  decision  on  an  appeal,  bow- 
ever  erroneous,  becomes  the  law  of  the  case  on 
a  subsequent  appeal  includes  the  question  of 
the  appellate  court's  Jurisdiction,  so  that,  in 
assuming  jurisdiction  of  an  appeal  and  deciding 
the  case  on  the  merits,  the  Supreme  Court  nec- 
essarily decided  that  the  judgment  appealed  from 
was  final  and  appealable,  and  the  question 
eanoot  be  raised  on  a  subsequent  appeal. 
'  [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4371 ;   Dec.  Dig.  {  1099.»] 

2.  Courts  (8  397*)— Wbit  of  Ebbob  from 
United  Stati»  Supbeme  Coubt  to  State 
CouBT— Stay  of  Pboceedinos. 

As  a  rule,  no  action  can  be  taken  by  the 
state  court  as  to  any  part  of  a  case  which  has 
been  removed  by  writ  of  error  to  the  Supreme 
Court  of  the  United  States. 

[EXJ.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  1084 ;   Dec.  Dig.  §  397.*] 

3.  Courts  (|  397*)— Wbit  of  Ebbob  fbom 
United  States  Supbeme  Coubt  to  Statk 
Court— Stay  of  Pboceedinos. 

Where,  in  an  action  in  which  defendant 
set  up  a  counterclaim,  an  appeal  was  taken 
from  the  judgment  dismissing  the  counterclaim 
before  the  issues  raised  by  the  complaint  were 
determined,  a  writ  of  error  from  the  federal  to 
the  Btntf  Supreme  Court,  upon  the  tatter's  af- 
firmanrp  of  the  judgment  appealed  from,  only 
removed  the  proceedinRS  involving  the  judgment 
on  the  counterclaim  to  the  federal  court,  so 
(hat  the  pendency  of  the  writ  of  error  would 
not  stay  prooocdings  in  the  trial  court  to  dis- 
termine  the  ijasiies  raised  by  the  original  com- 
i)l!iint,  es))  'pially  where  its  action  w.as  not  stay- 
ed by  a  siii«'i's<'dcas  bond  or  otherwise. 

[Ed.  Note.— I'or  other  oases,  see  Courts,  Cent 
Dig.  8  lOMl;    D?('.  Dig.  {  397.*] 

4.  Appeal  and  Errob  (8  1099*)— ScBSEqtrENT 
Appkai,— I<.\w  OK  the  (Iase. 

Whpre  the  Sujireme  Court,  on  a  prior  ap- 
peal from  a  ji'dgmcnt  dismissing  a  counterclaim, 
'Iccidod  thnt  llie  judgment  was  final  and  appeal- 
able by  rtssuntiiiR  jtirisdiction  of  the  appeal,  it 
also  ncceKBiirily  derided  that  the  case  was  divis- 
ible, and  that  the  judgment  dismissing  the  conn- 
Icrclaim  was  indoiiondent  of  the  case  made  by 
the  original  complaint. 

[Ed.  Note.— I'or  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {  4371 ;   Dec.  Dig.  fi  W99.»J 

3.   BOUWDABIES     (8     3*)  —  CONFLICTINO      EUi- 

ment.s— FiBLD  Notes  and  Monuvbnts. 
The  courses  and  distances  in  the  field  notes 
and  in  the  patent  of  a  mining  claim  were  not 
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conrlusive  of   the   true   loeftHon   Of  the   estab* 
Hehod  monuments  of  the  official  aarvej. 

fEd.  Note.— For  other  cases,  see  Bonndarles, 
Cent.  Dig.  §§  14-10,  34-40 ;   Dec.  Dig.  I  3.*] 

0.  BoiTNDARiES   (§   37*)  —  Evidence  —  Surri- 

CIBNCY. 

Kvidence  held  to  sustain  a  finding  as  to  the 
correct  location  of  a  comer  of  a  mining  claim 
as  fixed  by  a  surrey. 

[Eld.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  |  190;   Dec.  Dig.  $  37.*] 

Appeal  from  District  Court,  Fifth  Dls- 
trk-t ;  Joshua  Greenwood,  Judge. 

Action  by  the  Grand  Central  Mining  Com- 
pany against  the  Mammoth  Mining  Com- 
pany. From  a  judgment  for  plaintiff,  and  a 
Judgment  dismissing  defendant's  oounter- 
clalm,  defendant  api)eals.     Affirmed. 

See,  also,  29  Utah,  490.  83  Pac.  648;  213 
U.  S.  72,  20  Sup.  Ct.  413,  53  L.  Ed.  702, 

E}verard  Blerer,  for  appellant.  DK;&8on, 
Bills,  Ellis  &  Schnlder,  for  respondent 

STRAUP,  C.  J.  This  action  was  brought 
by  the  Grand  Central  Mining  Company,  the 
plaintiff  and  respondent,  against  the  Mam- 
moth Mining  Company,  the  defendant  and 
appellant.  In  the  first  count  of  the  complaint 
It  was  alleged  that  the  plaintiff  was  the  own- 
er of  a  certain  vein  or  lode  beneath  the  sur- 
face limits  of  a  lode  claim  owned  by  the 
plaintiff,  and  called  the  SUreropolls,  and 
that  the  defendant  had  trespassed  thereon, 
and  had  wrongfully  extracted  ores  there- 
from and  converted  them  to  Its  own  use.  In 
another  count  the  plaintiff  prayed  for  In- 
junctive relief.  The  defendant  denied  the 
alleged  trespass  and  the  wrongful  extrac- 
tion and  conversion  of  the  ores,  and  by  way 
of  counterclaim  alleged  that  It  was  the  own- 
er of  a  mining  claim  called  the  "First  North- 
erly Extension  of  the  Mammoth  Mining 
Claim  Known  as  U.  S.  Lot  No.  38."  and  that 
a  vein  on  Its  apex  and  on  Its  course  crossed 
the  southerly  end  line  of  lot  38,  and  thence 
continued  northerly  in  such  lot  to  a  point 
1,100  feet  north  of  the  southerly  end  line 
of  the  lot;  that  the  apex  of  such  vein  was 
very  broad,  and  in  Its  width  extended  east- 
erly beyond  lot  38,  and  overlapped  certain 
other  mining  claims  belonging  to  the  defend- 
ant, and  that  it  also  extended  'beyond  the 
west  side  line  of  such  lot,  and  overlapped 
portions  of  other  mining  claims  owned  tiy 
the  defendant  called  the  "Jenkins,"  "Golden 
King,"  and  "Bradley,"  and  that  a  portion 
of  the  apex  of  such  vein  was  found  In  such 
last-named  claim;  that  lot  38  was  the  senior 
location,  and  that  a  portion  of  the  apex  of 
such  vein  was  found  therein  extending  north- 
erly a  distance  of  1,100  feet  from  the  south 
end  line  of  lot  38,  and  that,  within  the  two 
parallel  lines  extended  easterly  and  westerly, 
one  through  the  southerly  end  line  of  lot 
38,  and  the  other  through  a  point  In  such 
lot  1,100  feet  northerly  therefrom,  the  vein 


and  lode,  upon  its  dfp,  passed  tinderneath 
the  surface  limits  Of  the  Jenkins,  the  Gold- 
en King,  and  the  Bradley,  and  thence,  still 
westerly,  passed  'beneath  the  surface  lim- 
its of  the  SlIveropollB  and  the  Consort  min- 
ing claims  belonging  to  the  plaintiff,  and 
embraced  all  ore  bodies  found  within  Cie 
^Iveropolls  and  the  Consort  claims  soath 
of  the  l,lGO-foot  line. 

Upon  the  allegations  of  the  connterclalm 
the  defendant  prayed  that  the  plaintiff's 
claim  to  the  portion  of  tbe  lode  witiiin 
and  underneath  the  surface  limits  of  both 
the  Silv«ropolls  and  the  Consort  claims, 
and  south  of  the  1,100-foot  line  and  north 
of  the  southerly  end  line  of  lot  38,  extended 
westerly  In  their  own  direction,  be  adjudg- 
ed Invalid,  and  that  the  defendant's  title  and 
possession  to  the  .vein  and  lode,  as  in  the 
counterclaim  described.  Including  the  por- 
tion thereof  alleged  to  be  underneath  the 
surface  limits  of  the  Sllveropolls  and  the 
Consort  claims,  be  quieted  against  the  alleg- 
ed adverse  claim  of  the  plaintiff,  and  prayed 
Judgment  for  the  value  of  the  ores  extracted 
and  removed  therefrom  toy  the  plaintiff,  and 
for  Injunctive  relief.  The  plaintiff  denied 
the  allegations  of  the  counterclaim  In  respect 
of  the  defendant's  ownership  of  the  ores, 
veins,  aiid  lodes  within  the  boundaries  of 
the  Sllveropolls  and  Consort  claims,  and  al- 
leged title  thereto,  and  ownership  thereof. 
In  itself.  The  issues  raised  by  the  connter- 
clalm were  first  tried  to  the  court  and  an  ad- 
visory Jury.  Upon  special  findings  submit- 
ted to  the  Jury  they  found  that  the  apex  of 
the  vein,  conceded  by  both  parties  to  exist 
in  the  south,  end  of  lot  38,  on  Its  course  or 
strike  wholly  departed  from  such  lot.  In  a 
westerly  direction,  at  a  point  690  feet  north 
of  the  southerly  end  line  of  lot  38,  and  south 
of  the  southerly  end  line  of  the  SllvercpoIIs 
extended  easterly  in  Its  own  direction  to  and 
across  lot  38;  that  no  part  of  the  apex  of 
any  vein  or  lode,  north  of  such  point  of  de- 
parture, existed  within  the  limits  of  lot  38, 
and  that  no  part  of  tbe  apex  of  any  vein  or 
lode  existed  within  tbe  limits  of  lot  38  north 
of  the  southerly  end  line  of  the  Sllveropolls 
extended  easterly  In  Its  own  direction  to  and 
across  lot  38,  and  south  of  the  1,100-foot 
line;  and  that  the  ore  bodies  lying  within 
and  underneath  the  surface  limits  of  the 
Sllveropolls  and  tbe  Consort  mining  claims, 
south  of  the  1,100-foot  line  extended  In  its 
own  direction,  did  not  belong  to  the  defend- 
ant, and  were  not  a  part  of  any  vein,  lode^ 
or  ledge  having  Its  apex,  or  any  part  of  Its 
apex.  In  lot  38,  nor  were  they  connected  with 
any  vein  or  lode  on  its  dip  having  Its  apex, 
or  any  part  of  Its  apex,  within  lot  38. 

Upon  receiving  the  verdict  of  the  Jury  the 
court  expressed  an  opinion  to  the  effect  that 
It  agreed  with  the  findings  of  the  Jury  that 
the  apex  of  the  vein  within  the  limits  of  lot 
38  wholly  departed  the  westerly  side  line  of 
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such  1<m;  at  the  place  tovdti  hj  tbe  Jaty,  but 
further  ezpreaaed  the  opinion  that,  In  Its 
Jadgmtat,  the  apex  of  the  vein  cm  Ita  course 
or  strike  did  not  extend  aa  far  In  a  weatevly 
direction  as  contended  for  hy  the  plalntllF, 
but  extended  more '  northerly,  and,  while 
wholly  outside  the  limits  of  lot  38,  still  with- 
in the  limits  of  the  Golden  King  and  Brad- 
ley claims,  and  expressed  the  view  that  tbe 
ore  bodies  lying'  underneath  the  surface  lim- 
its of  tbe  BUreropoIis  and  tbe  Oonsort  claims 
south  of  the  1,100-foot  line  belonged  to  and 
were  connected  with  the  dip  of  a  vein  which 
had  Its  apex  In  the  Golden  King  and  Br&A- 
ley.  The  defendant  thereupon  adked  leave 
to  amend  the  connferclatm,  alleging  the  apex 
of  the  vein  in  the  Golden  King  and  Bradley 
claims,  so  as  to  conform  with  the  views  ex- 
pressed by  the  court.  The  court,  being  of 
the  opinion  that  the  amendment  proposed 
presented  a  new  cause  of  action,  denied  the 
request  to  so  amend.  The  court  thereupon 
approved  and  confirm^  the  findings  of  the 
Jury,  and  made  findings  of  fact  accordingly, 
upon  whlcb  conclusions  of  law  were  made, 
and  a  Judgment  entered  dismissing  the  coun- 
terclaim and  denying  the  relief  prayed  tor 
therein.  Such  Judgment  was  altered  6n  the 
14th  day  of  March,  1802.  Before  the  issues 
raised  by  the  complaint,  and  relating  to  the 
alleged  trespass  and  the  wrongful  extraction 
and  conversion  by  the  defendant  of  the  ores 
within  the  bonndarfes  of  the  SllveropoUs, 
Were  tried  or  determined,  the  defendant  pros- 
ecuted an  appeal  to  this  court  from  the  Judg- 
ment so  rendered  and  entered  dismissing  the 
counterclaim.  On  that  appeal  the  principal 
alignments  of  error  related  to  the  qu^tions 
of  insniBclency  of  the  evidence  to  support 
the  findings,  and  of  tlie  rulings  of  the  court 
in  Instmcting  the  Jury  and  In  denying  the 
defendant's  request  to  amend  the  coonter- 
claim.  We  then  had  before  ns  all  the  evi- 
dence which  had  been  adduced  In  the  cause, 
and  a  record  of  all  the  proceedings  had  dis- 
missing the  counterclaim.  The  case  on  ap- 
peal was  atgued  and  submitted  on  the  merits, 
and  the  Judgment  of  the  court  below  was 
thereafter  affirmed  by  this  court,  on  the  mer- 
its, on  the  11th  day  of  October,  1905.  The 
opinion  is  found  in  29  Utah,  490,  83  Pac. 
648,  where  the  questions  and  matters  then 
before  this  court  more  fully  appear. 

After  the  remittitur  had  been  sent  to  the 
court  below,  the  defendant  prosecuted  a  re- 
view of  the  Judgment  of  afilrmance  rendered 
by  this  court  to  the  Supreme  Court  of  the 
tTnlted  States  on  a  writ  of  error,  upon  the 
alleged  ground  that  the  construction  of  a  fed- 
eral law  was  involved.  In  obedience  to  the 
writ  a  copy  of  the  record  of  the  case  and  of 
the  proceedings  In  this  court  was  transmit- 
ted to  the  Supreme  Court  of  the  United 
States.  Pending  such  proceedings  tbe  plain- 
tiff caused  the  case  on  the  Issues  raised  by 
the  complaint,  and  relating  to  the  alleged 
trespass  and  extraction  and  conversion  Of 


tbe  oc^ea  4>y  the  dcfendrat  from  the  SllTeir> 
cfptlla,  to  be  brought  on  for  trial  and.  deter- 
mination Ih,  the  district  court.  The  defend' 
ant  objected  to  tbe  court's  proceeding  to  a 
tirial  of  such  Issues,  on  the  ground  tliat  the 
case  had  been  removed  to,  and  was  pending 
in,  the  Snpreme  Court  of  the  United  States 
on  writ  of  error,  and  that  the  district  court 
for  Mat  reaaon  was  without  Jurisdiction  to 
BO  proceed.  The  defendant's  objection  was 
overruled.  The  case  proceeded  to  trial  on 
such  issues  before  the  court,  without  a  Jury, 
who  found  that  the  plaintiff  was  the  owner 
and  in  possebslon  of  the  Sllreropolls  claim, 
and  that  bene»th  the  surface  limits  thereof 
there  was  a  lode  of'  rock  In  place  bearing 
gold,  silver,  copper;  lead,  and  other  metals, 
and  that  the  plaintiff  was  the  owner  In  pos- 
session, and  entitled  to  the  possession  of  such 
lode  of  roek,'  and  the  ores  therein  contained> 
tliat  the  defendant  wrongfully  extracted  ore 
from  such  lode  or  took  in  place,  to  tbe  value 
of  $91,349,  and'GonVerted  the  proceeds  there- 
of to  its  own  use;  that  the  plaintiff  was  en- 
titled to  Judgment  In  such  sum,  togeCher 
with  the  Interest  thereon,  amounting  in  tlte 
aggregate  to  $161,080.34,  for  Which  amount 
Judgment  was  entered  In  favor  of  the  plain- 
tiff and  agftinat  the  defendant  on  the  Uth 
day  of  November,  1007.  A  motion  for  a  new 
trial  was  made  and  denied  on  the  3d  day  of 
Mar6h,  IPOS.  On  the  4th  day  of  June,  1906, 
the  defendant  appealed  tiotA  that  Judgment 
to  this  court.  On  the  31M  day  of  August, 
1906,  the  defendant  e^^ed  and  filed  an 
tlmended  '  notice  of  appeal  appealing  from 
such  Judgment,  and  afto  from  "that  certain 
order  or  so-called  Judgment  or  decree  made 
ami  entered"  oh  tlie  14tb  day  of  March, 
1902,  dismissing  the  defendant's  counter- 
elaim.  '  Pending  the  present  appeal  in  Oils 
court,  the  Supreme  Court  of  the  United 
States,  on  the  8th  day  of  March,  19Cf9,  dis- 
missed the  writ  of  error  upon  the  ground 
that  neither  the  record  nor  the  former  opin- 
ion of  this  court  presented  a  federal  ques- 
tion. Mammoth  Mining  Company  v.  Grand 
Central  Mining  Company,  213  U.  S.  72,  29 
Sup.  Gt.  418,  S8  L.  Ed.  702. 

The  appellant.  In  settling  the  bill  of  excep> 
tlons,  caused  all  of  the  e\idence  adduced,  and 
all  the  proceedings  had  with  respect  to  tbe 
counterclaim  and  tbe  Judgment  of  dismissal 
entered  In  March,  1902,  and  which  were  be- 
fore this  court  &a  the  former  appeal,  to- 
gether with  all  the  evidence  adduced  and  an 
the  proceedings  had  subsequent  to  the  remit- 
titur of  this  court,  and  relating  to  the  Issues 
raised  by  the  complaint,  to  be  embraced  and 
settled  in  tbe  bill,  and  It  now  presents  a 
transcript  and  abstract  of  all  such  proceed- 
ings for  review. , 

In  the  assignment  of  errors  appellant  has 
again  raised  the  questions  which  were  pre- 
sented, Submitted,  and  decided  upon  the  form- 
er appeal,  and  especially  those  relating  to 
the '  Ihsufflciency  of  evidence  to  support  the 
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flzuUnga  and  Judgment  rotdared  In  March, 
1902,  and  the  rulings  relating  to  the  Inatruc- 
tlona  of  the  court,  and  Its  refusal  to  permit 
appellant's  amendment  to  the  oo«mtercIaim. 
The  other  errors  assigned  relate  to  proceed- 
ings of  the  trial  court  subsequent  to  the  man- 
date of  this  court  on  the  former  appeal.  We 
are  asked  to  again  review  the  questions  pre- 
sented, reviewed,  and  decided  on  the  merits 
on  the  prior  appeal,  on  the  alleged  ground 
that  the  judgment,  rendered  in  March,  1902, 
dismissing  the  counterelaim,  and  from  which 
the  appellant  had  prosecuted  the  prior  ap- 
peal, was  not  a  final  Judgment;  and.  since 
the  statute  permits  an  appeal  only  from  a 
final  Judgment,  we  were  without  Jurisdiction 
to  entertain  the  first  appeal,  and  for  that 
reason  the  Judgment  of  aflSrmance  rendered 
hj  this  court  was  a  nullity.  When  the  first 
appeal  was  prosecuted  to  this  court  by  the 
appellant,  it  regarded  and  treated  the  Judg- 
ment so  appealed  from  as  final,  .at  least  for 
aU  purposes  of  the  appeal.  No  question  was 
then  raised  nor  suggested  by  any  one  that  the 
Judgment  was  not  final  and  appealable,  or 
that  we,  for  any  reason,  were  without  Juris- 
diction to  entertain  the  appeal  and  to  re- 
view and  decide  the  questions  so  presented 
«n  the  merits.  A  decision  on  the  merits  hav- 
ing been  rendered  advo-sely  to  appellant  <m 
a  review  of  such  Judgment,  it  now  disclaims 
the  Jurisdiction  and  power  of  the  court  which 
it  bad  itself  sought  and  invoked.  We  do  not 
say  that  appellant  Is  for  that  reason,  or 
upon  equitable  principles,  estopped  to  deny 
the  authority  of  the  court  in  such  particular, 
but  we  do  say,  because  of  the  action  taken 
by  U8  on  the  former  appeal,  in  assuming  Ju- 
risdiction and  reviewing  the  Judgment  ap- 
pealed from,  and  in  deciding  the  questions  of 
law  presented  on  the  merits,  we  necessarily 
held  and  adjudicated  that  tbe  Judgment  so 
appealed  from  was  final  and  appealable. 
Such  an  adjudication  became  the  law  of  the 
case,  from  which  neither  we  nor  the  litigants 
can  depart  on  a  second  appeal,  or  on  any 
subsequent  proceedings  had  in  the  case.  The 
rule  is  well  settled,  and  it  la  not  diq>uted 
by  the  appellant,  that  when  a  case  has  been 
once  taken  to  a  higher  court,  and  Its  Judg- 
ment obtained  upon  the  points  of  law  involv- 
ed, such  Judgment,  however  erroneous,  be- 
comes the  law  of  the  case  and  cannot  on  a 
second  appeal  be  altered  or  changed.  The 
appellant,  conceding  such  to  be  the  rule, 
nevertheless  asserts  that  It  applies  only  to 
questions  of  law  arising  in  the  case  when 
the  court  had  Jurisdiction,  and  that  the  nu 
does  not  extend  to  questions  of  the  court'* 
own  Jurisdiction.  Courts  have  heretofore 
well  answered  auoh  a  contention. 

In  Clary  v.  Hoaglaud,  6  Cal.  685,  the  court 
«ald :  'The  first  point  decided  by  any  court, 
although  It  may  not  be  in  terms,  is  that  the 
court  has  Jurisdiction;  otherwise  it  would 
not  proceed  to  determine  the  rights  of  the 
partie&    For  the  purposes  of  the  first  trial 


In  this  court  tbe  jurisdiction  was  as  nradi 
determined  as  though  the  point  bad  beeq 
made  and  passed  upon.  Certain  it  is  that, 
unless  made,  it  cannot  now  be  questioned." 
In  Cable  v.  United  States  Life  Ins.  Co.,  Ul 
Fed.  19,  49  C.  C.  A.  216,  the  court  also  said; 
"It  was  suggested  that  In  view  of  the  de- 
cision of  the  gu{ireme  Court  in  Farmers' 
Loan  &  Trust  Co.  v.  Lake  8t  BL  R.  Co, 
177  U.  S.  61,  20  Sup.  Ct  5&i,  44  L.  Ed.  667, 
we  should  reconsider  our  formeir  Judgment  1q 
this  case,  and  dismiss  the  bill  for  -want  of 
Jurisdiction.  We  are  unable  to  see  that  ths 
decision  referred  to  is  in  conflict,  but  wheth- 
er  so  or  not  the  previous  judgment  of  this 
court  Is  res  Judicata  between  these  parties, 
and  we  are  without  authority  to  disturb  it" 
In  Semple  v.  Anderson,  9  III.  546,  it  was  said: 
"The  substance  of  the  decisions  seems  to 
be  that,  when  a  case  has  been  once  decided  on 
its  merits,  and  the  same  cause  shall,  at  a 
subsequent  time,  be  brought  before  the  same 
tribunal,  the  court  will  not  go  behind  Its 
former  adjudications,  even  though  It  shall 
appear  upon  the  record  that  the  court  acted 
without  jurisdiction."  Again,  in  the  case  of 
Washington  Bridge  Co.  v.  Stewart,  8  How. 
424,  11  L.  Ed,  658,  It; was  said  by  the  court: 
"The  Supreme  Qourt  certainly  has  only  ap- 
pellate Jurisdiction,  where  the  Judgment  or 
decree  of  the  inferior  court  Is  final.  But  It 
does  not  follow,  when  It  renders  a  decree^ 
upon  an  interlocutory  and  not  a  final  decree, 
that  It  can,  or  ought,  on  an  appeal  from  a 
decree  In  the  same  cause,  which  Is  final,  ex- 
amine into  its  jurisdiction  upon  the  former 
occasion.  The  cause  is  not  brought  here  in 
such  a  case  for  any  such  purpose.  It  was-n 
exception,  of  which  advantage  might  have 
been  taken  by  motion  on  the  first  appeal  The 
appeal  would  then  have  been  dismissed  for 
the  want  of  jurisdiction,  and  the  cause  would 
have  been  sent  back  to  the  circuit  court  for 
further  proceedings.  But  the  exception  not 
having  then  been  made  of  the  alleged  want 
of  jurisdiction,  the  cause  was  acgne^  upon  its 
merits,  and  the  decree  appealed  from  was 
afllrmed  by  this  .  court  ♦  •  •  Having 
passed  upon  the  merits-  of  the  decree,  this 
court  has  now  nothing  before  it  but  the  pro- 
ceedings subsegueot  to  Its  mandate.  *  •  • 
Its  decree  became  a  matter  of  record  in  the 
highest  court  iu  which  the  case  could  be  final- 
ly tried.  To  permit  afterwards  upon  an  ap- 
peal from  proceedings  upon  lbs  mandate,  ■ 
suggestion  of  the  want  of  jurisdiction  in  this 
court  upon  the  first  appeal,  as  a  sufficient 
cause  for  re-examini^  the  Judgment  then 
given,  would  certainly  be  a  novelty  In  the 
practice  of  a  court  of  equity," 

The  argument  of  counsel  for  appellant; 
that  under  the  Constitution  and  the  statuts 
of  this  state  an  appeal  lies  only  from  a  final 
Judgment  And  that  the  former  judgment  ap- 
pealed frc«n  was  not  final,  might  be  of  con- 
siderable force  when  considered  and  applied 
to  an  original  questlpn;    but  the  difficulty: 
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Is  It  was  In  effect  adjudicated  on  the  prior 
appeal  that  the  Jndgment  appealed  from,  In 
view  of  the  Constitution  and  tbe  statute,  was 
final  and  appealable.  Bight  or  wrong,  that 
holding  has  become  the  law  of  the  case,  and 
is  binding  alike  upon  us  and  the  litigants  In 
all  subsequent  proceedings  in  tbe  same  case. 
For  this  reason  we  decline  to  re-examine  or 
again  reriew  any  question  or  point  of  law 
which  was  reviewed  and  decided  on  the 
former  appeal  on  the  same  record. 

It  Is  also  contended  that  the  district  court, 
subsequent  to  the  former  mandate  of  this 
court,  was  without  jurisdiction  to  proceed 
with  the  trial  and  determination  of  the  la- 
sues  raised  by  the  complaint,  and  relating 
to  tbe  alleged  trespass  and  the  wrongful  ex- 
traction and  conyerslon  of  the  ores  talcen 
from  the  Sllveropolls,  on  the  ground  that  the 
case  was  then  pending  in  tbe  Supreme  Court 
of  the  United  States  on  a  writ  of  error.  The 
writ  of  error  to  review  the  prior  Jndgment 
of  this  court  was  first  directed  to  the  clerk  of 
tills  court.  The  remittitur  having  thereto- 
fore been  sent  to  the  dlstMct  court,  a  seconc 
writ  was  Issued  directed  to  the  clerk  of  the 
district  court.  The  record  of  the  case  which 
was  In  this  court,  and  upon  which  the  Judg- 
ment of  the  court  below  was  afQrmed  by  us, 
was  transmitted  to  the  Supreme  Court  in 
obedience  to  the  writ  Section  1007  of  the 
Revised  Statutes  of  the  United  States  pro- 
vides that  in  any  case  where  a  writ  of  er- 
ror may  be  a  supersedeas,  the  security  re- 
quired shall  be  given  within  60  days  after 
the  rendition  of  the  Judgment  if  a  stay  of 
process  on  the  Judgment  is  desired.  No 
supwsedeas  bond  was  given,  nor  was  the 
writ  applied  for  within  60  days  after  the 
rendition  of  the  Judgment  of  affirmance  In 
this  court  We  recognize  the  general  prin- 
ciple urged  by  appellant  that  a  case  cannot 
be  pending  in  two  courts  at  the  same  time, 
and  that,  as  a  general  rule,  no  order  can  be 
made,  and  no  action  taken,  by  the  state 
court  in  a  case,  or  any  portion  thereof,  which 
has  been  removed  on  a  writ  of  error  to  the 
Supreme  Court  .of  the  United  States. 

The  pertinent  question  to  be  determined, 
however.  Is,  what  was  removed?  The  answer 
to  that  must  be:  The  case  which  was  in  this 
court  whose  Judgment  was  sought  to  be  re- 
viewed on  the  writ.  The  issues  involved  in 
the  counterclaim,  and  the  proceedings  had  In 
respect  thereof,  resulting  In  the  Judgment  of 
dismissal,  constituted  all  the  proceedings 
of  the  case  brought  to  this  court.  Such  pro- 
ceedings constituted  the  whole  case  produced 
before  us,  the  case  which  was  reviewed  and 
in  which  a  Judgment  of  affirmance  was  ren- 
dered by  us.  The  writ  of  error  to  review  the 
Judgment  so  rendered  by  this  court  removed 
the  whole  of  such  case,  and  nothing  more. 
There  was  nothing  more  to  be  removed.  If 
there  was  a  portion  of  the  case  in  the  dis- 
trict court  pending  on  untried  and  undeter- 
mined issues,  and  which  was  not  brought 
104  P. -37 


here,  and  hence  ndt  Involved  In  the  case  on 
appeal,  the  case  so  prosecuted  on  the  appeal, 
reviewed,  and  adjudicated  by  us  was  whol- 
ly independent  thereof  and  separate  there- 
from. And  the  writ  of  error  to  review  the 
Judgment  rendered  by  us  carried  tb  the  Su- 
preme Court  of  the  United  States  the  case 
which  we  had,  not-  some  other  case.  Of 
coarse  it  Is  now  persistently  asserted  by  ap- 
pellant that  tbe  case  as  a  whole  was  indivisi- 
ble, and  "Is  and  was  a  unit,"  and  that  the 
Judgment  rendered  dismissing  the  counter- 
claim, and  from  which  the  appellant  had 
prosecuted  the  first  appeal,  was  not  final  and 
not  appealable.  But  when  we.  In  the  prior 
appeal,  adjudged  the  Judgment  final  and  ap- 
pealable, a  ruling  from  which  neither  we 
nor  the  litigants  can  now  d^art,  we  also 
necessarily  adjudged  the  case  to  be  divisible, 
and  that  the  Jndgment  dismissing  the  coun- 
terclaim and  the  proceedings  had  in  respect 
thereof  were  independent  of,  and  separate 
from,  the  issues  raised  by  the  complaint.  To 
hold  otherwise  Is  to  hold  that  the  Judgment 
so  appealed  from  was  not  final.  If  such  prior 
adjudication  leads  to  the  conclusion  of  two 
final  Judgments  in  the  same  case,  as  is  urged 
by  the  api)ellant,  such  conclusion  can  no  more 
now  be  avoided  than  can  the  adjudication 
itself  from  which  the  conclusion  follows.  The 
difficulty  Is  the  appellant  does  not  now  pro- 
pose to  be  bound  by  the  former  adjudication, 
and  stoutly  maintains  that  we  shall  likewise 
not  be  bound  by  It  It,  therefore,  insists, 
since  we,  as  it  now  asserts,  wrongfully  as- 
sumed on  the  prior  appeal  a  Jurisdiction  in- 
voked by  It,  and  erroneously  held  the  Judg- 
ment final  which  it  Itself  treated  as  final, 
that  we  shall  now  commit  more  error  by  ig- 
noring the  well-established  and  settled  prin- 
ciple of  tbe  law  of  the  case,  and  correct  the 
first  alleged  enor  which  appellant,  by  Its 
entire  course  and  conduct,  asked  u8  to  com- 
mit. So  far,  however,  as '  cmicenis  tlie  Im- 
mediate question  under  consideration,  it  does 
not  matter  so  much  whether  the  prior  Judg- 
ment appealed  from  be  now  regarded  as  an 
intermediate  or  a  final  judgment,  for  It  was 
the  afllrmance  of  such  Judgment  by  this 
court,  and  the  records  and  the  proceedings  of 
the  case  upon  which  li  was  rendered,  that 
was  sought  to  be  reviewed  in  the  Supreme 
Court  of  the  United  States.  No  matter  by 
what  name  It  may  now  be'  designated,  there 
was  no  other  Judgment  to  be  reviewed  and 
no  other  records  to  be  transmitted.  The 
case  reviewed  by  us  embracing  only  the  Is- 
sues and  the  proceedings  Involved  in  the 
counterclaim,  and  which  were  necessarily 
adjudged  by  us  to  be  Independent  of,  and 
separate  from,  the  then  untried  and  Unde- 
termined issues  raised  by  the  complaint,  we 
do  not  see  wherein  the  district  court  was 
without  Jurisdiction  to  proceed  as  was  done, 
especially  since  its  action  was  not  arrested 
nor  stayed  by'  a  supersedeas  bond  or  other- 
wise. 
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The  further  point  urited  Is  that  In  the  trial 
of  the  iBsuee  raised  by  the  complaint  the 
court  erred  In  Its  flndinga  ae  to  the  correct 
location  of  the  southwest  comer  of  the  Sll- 
veropolls  claim.  It  Is  claimed  by  tb»  ap- 
pellant that  there  Is  no  evidence  to  support 
the  finding  of  th^  court.  In  such  particular, 
and  that  the  courses  and  distances  In  the 
field  notes  of  the  official  survey  for  patent, 
and  the  description  In  the  patent  from  the 
United  States,  show  such  comer  to  be  at  a 
point  other  and  different  from  that  found  by 
the  court  The  difference,  as  claimed  by  the 
appellant,  Involves  a  strip  of  ground  along 
the  southerly  end  of  the  claim  about  14  feet 
wide  at  one  end,  9  feet  at  the  other,  and 
13S  feet  long,  and  a  narrow  strip  a  few  feet 
In  width  at  the  southerly  end,  and  running 
northerly  to  a  point  along  the  west  side  line 
of  the  claim.  The  courses  and  distances  In 
the  field  notes,  and  In  the  patent,  were  not 
conclusive  of  the  question  of  the  true  location 
of  the  established  monuments  of  the  official 
survey.  One  of  the  original  locators  of  the 
claim  testified  on  behalf  of  respondent  that 
he  was  on  the  ground  and  fixed  the  corner 
stakes  when  the  claim  was  located;  that 
he  assisted  In  the  surrey  for  the  amended 
location,  and  was  present  and  assisted  In 
the  official  survey  for  patent,  and  assisted 
In  locating  and  placing  the  comer  stalces  of 
the  claim ;  that  he  was  frequently  upon  the 
ground  for  many  years  thereafter,  and  ob- 
served and  saw  that  the  posts  and  monu- 
ments so  fixed  and  placed  had  not  been  re- 
moved nor  disturbed ;  and  that  they  and  the 
southwest  comer  of  the  claim,  as  found  by 
the  court,  were  at  the  same  points  on  the 
ground  as  were  established  and  fixed  when 
the  official  survey  for  patent  was  made. 
There  is  no  dispute  as  to  the  correct  location 
of  the  other  comers  of  the  claim.  The  Con- 
sort daim  adjoins  the  Sllveropolls  on  the 
west  The  south  end  line  of  the  Sllveropo- 
lls extended  Is  the  same  as  the  south  end 
line  of  the  Consort  The  southeast  corner 
of  the  Consort  the  correct  location  of  which 
is  not  in  dispute,  is  Identical  with  the  south- 
west corner  of  the  Sllveropolls  as  found  by 
the  court  It  was  not  shown  that  there  was 
a  post  or  monument  at  the  point  or  place 
called  for  in  the  field  notes,  nor  that  there 
was  a  post  or  monument  marking  the  south- 
west comer  of  the  Sllveropolls  other  than 
or  different  from  the  one  testified  to  by  the 
witness  on  behalf  of  the  respondent  and  as 
found  by  the  court.  The  testimony  of  such 
wlturas  is  also  corroborated  by  other  testi- 
mony In  the  record  in  at  least  some  of  the 
salient  points.  We  think  the  evidence  suffi- 
cient to  support  the  finding  of  the  court. 

We  are  of  the  opinion  that  the  Judgment 
of  the  court  below  ought  to  be,  and  it  there- 
fore is,  affirmed,  with  costs. 

FKICK,  and   McCARTY,  JJ.,   concur. 


MOORE  v.  TROTT  et  al.    (L.  A.  2,103.) 

(Supreme  Court  of  California.     Oct   8,   1909. 
Rehearing  Denied  Nov.  S,  1909.) 

1.  Deeds   (§   61*)  —  Delivebt  —  DEPOsrp  fob 
Deliveby  ON  Death  op  Obaittob. 

A  transfer  of  a  fee-sunple  estate,  subject 
to  a  life  estate  in  the  grantor,  to  a  stranger  to 
the  grantor's  blood  may  be  effected  by  a  deed 
delivered  by  the  grantor  to  a  third  person  with 
instructions  to  deliver  it  to  the  grantee  at  the 
grantor's  death,  if  the  delivery  to  the  third  per- 
son is  absolute,  so  that  the  need  is  beyond  the 
power  of  the  grantor  to  recall  or  control  in  any 
event. 

[E!d.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  8f  140,  141;   Dec  Dig  f  61.»1 

2.  Deeds  (f  60*)— Delivebt— Deposit  fob  De- 
uvkbt  on  Death  of  Gbantob— Quesiionb 

FOB  JUBT. 

Where  the  instructions  given  a  third  person 
to  whom  a  deed  is  delivered  by  the  grantor  for 
delivery  to  the  grantee  are  in  writing,  the  elfect 
of  the  transaction  depends  on  the  constmction 
of  the  instrument,  and  is  a  question  of  law. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SI  127,  633 ;  Dec.  Dig.  {  66.*] 

3.  Deeds  (§  61*)— Delivebt— Deposit  fob  Db- 
LiVEET  ON  Death  of  Gbantob. 

A  grantor  delivered  bis  deed  to  a  tiiird  per- 
son, with  directions  to  deliver  to  the  grantee  in 
case  the  grantor  did  not  return  from  a  hospital, 
where  he  was  going  for  an  operation,  and  re-' 
quested  Che  third  person  to  keep  to  himself  the 
name  of  the  grantee  until  the  delivery  of  the 
deed  after  the  grantor's  death.  The  grantor  re- 
turned from  the  hospital  and  transacted  various 
business  matters,  but  his  health  rapidly  declined, 
and  in  less  than  a  month  he  died  without  com- 
municating to  the  third  person  any  other  in- 
struction. The  grantor  frequently  stated  that 
he  wished  the  grantee  to  Iiave  the  property  de- 
scribed in  the  deed.  Held,  that  the  deed  was  not 
effectual,  and  a  delivery  by  the  third  person  tc 
the  grantee  after  the  grantor's  death  was  in- 
valid. 

[EJd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §g  140,  141;    Dec.  Dig.  §  81.*] 

4.  EscBOws  (§  7*)— Duties  of  Dkpobitabt. 

The  depositary  of  a  deed  is  the  agent  and 
fiduciary  of  both  grantor  and  grantee,  and  where 
the  prescribed  condition  for  delivery  is  perform- 
ed, be  must  deliver  the  deed  to  the  grantee,  and 
where  it  is  not  performed,  he  most  return  it 
to  the  grantor. 

[Bd.    Note.— For  other   cases,   see    Escrows, 
Cent.  Dig.  {  16;  Dec.  Dig.  {  7.*] 

5.  Evidence  (J  385*)— Pabol  Evidence— Ad- 
MiseiBn-iTT. 

Declarations  by  a  grantor,  delivering  a  deed 
in  escrow  with  written  instructions  made  to 
a  third  person  expressive  of  his  intentions  and 
wishes,  were  inadmissible  to  modify  the  recip- 
rocal rights  and  duties  of  the  grantor  and  the 
depositary  as  defined  lo  the  instructions. 

FRrt     Note.— For   other   cases,    see    Evidence. 
Cent.  Dig  SJ  1757,  1708;   Dec.  Dig.  i  385.*] 

6.  Deeds  ({   194*)— Dklivkbt— PBESUHFTiONa 
— Evidence. 

The  presumption  of  delivery  of  a  deed  aris- 
ing from  possession  of  the  deed  by  the  grantee  Is 
overcome  by  evidence  tliat  the  grantor  delivered 
the  deed  to  a  third  person  for  delivery  on  speci- 
fied conditions,  and  that  the  third  person,  in 
violation  of  the  instructions,  delivered  the  deed 
to  the  grantee. 

[£2d.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §  677;   Dec.  Dig.  S  194.*] 
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In  Baiik.  Appeal  from  Superior  Court, 
Sail  Luis  Obispo  Ck>unty;  £.  P.  Unangst, 
Judge. 

Action  by  Mary  0'C!oimor  Moore,  adminis- 
tratrix of  Pat  Moore,  deceased,  against  Mrs. 
George  Trott  and  others.  From  an  order 
denying  a  new  trial  after  Terdlct  for  de- 
fendants, plalntlflC  appeals.    Reversed. 

Wm.  Shlpsey  (Peter  F.  Dunne,  of  counsel), 
for  appellant.  SulUvan  &  SuIIlTan,  Theo.  J. 
Roche,  C.  U.  Armstrong,  and  Thomas  A.  Nor- 
ton, for  respondents. 

BBATTY,  C.  J.  This  is  an  action  to  QuIet 
title  to  certain  lands  formerly  the  property  of 
Patrick  Moore,  deceased.  The  plaintiff  is 
Moore's  widow  and  administratrix,  and  the 
defendant  Mrs.  George  Trott  is  the  person 
named  as  grantee  of  said  lands  in  two  deeds 
wlilch,  on  the  10th  of  May,  1D06,  were  mailed 
by  Moore  to  P.  O.  Tietzen,  cashier  of  the 
btLHi.  at  Santa  Maria,  under  coret  with  the 
following  letter:  "Arroyo  Grande,  May  10, 
1906.  Mr.  P.  O.  Tietzen.  Dear  sir  and 
friend,  I  am  sending  ycm  some  deeds  to  lands 
that  I  have  made  to  be  delivered  t»  the  par- 
ties In  case  of  my  not  returning  from  the 
California  Hospital  Los  Angeles  where  I  am 
going  for  to  have  an  opperatlon  i>eTf«Tmed  I 
also  enclose  you  1000  shares  of  Pinal  Stock 
to  be  turned  over  to  Annie  Gray  for  the 
purpose  of  paying  for  her  education  at  Berk- 
ley and  would  like  very  much  if  you  would 
take  charge  ot  it  for  her  and  see  that  she 
gets  it  all  right  The  Deeds  that  I  am  send- 
ing yon,  you  will  please  lock  them  in  your 
safe  and  in  case  I  should  die  to  immediate^ 
ly  hand  them  to  the  parties  named  telling 
them  to  put  them  of  record  as  soon  as  pos- 
sible. The  other  Pinal  reipt  for  stock  I 
think  is  in  your  bank  if  so  send  it  to  me  to 
the  California  Hospital  and  I  will  endorse 
and  return  to  you  as  security  for  my  in- 
debtedness to  your  Bank.  I  am  going  to 
start  today  and  I  presume  I  will  be  there  one 
or  two  days  before  they  opperate  on  me  so  if 
yo  mall  that  other  certificate  to  me  I  will 
endorse  and  return  it  to  you.  you  will  please 
keep  to  yourself  the  names  of  the  parties 
named  in  those  deeds  until  yon  deliver  then. 
After  I  pass  in  my  checks  and  take  flight  for 
the  other  world  from  whence  none  return. 
Yours,  Pat  Moore."  Immediately  after  mail- 
ing this  letter  Moore  went  to  Los  Angeles, 
where  the  contemplated  operation  was  per- 
formed. Towards  the  end  of  May  he  was 
able  to  return  to  bis  home  at  Arroyo  Grande, 
and  to  transact  vaiious  business  matters 
there  and  in  San  Luis  Obispo,  where  be  went 
to  attend  the  June  sessitm  of  the  board  of 
siq)ervi8or8,  of  which  he  was  «  member. 
But  his  health  rapidly  declined,  and  on  the 
18th  of  June  he  died,  without  ever  having 
omnmunlcated  to  Tietzen  any  other  instruc- 
tion, oral  or  written,  than  those  contained  in 
his  letter  of  May  10th.  On  Jane  22d  Tietzen 
d^rered  the  two  deeds  Iti  qotstlon  to  Mrs. 


Trott,  who  filed  Ihem  for  record  on  the  23d. 
The  sole  question  in  the  case  is  whether 
these  deeds  were  so  delivered  as  to  pass  the 
title  to  the  lands  in  controversy  to  the  de- 
fendant Mrs.  Trott,  or  whether  they  remained 
inoperative  for  want  of  delivery.  It  was 
found  by  the  superior  court:  "That  at  the 
time  said  Patrick  Moore  delivered  said  deeds 
to  the  said  P.  O.  Tietzen  as  herein  found  be 
parted  with  all  dominion  over  said  deeds, 
and  each  of  them,  and  reserved  no  right  to 
recall  or  any  way  -  control  said  deeds,  or 
either  of  them.  That  said  deeds  were  de- 
livered absolutely."  Upon  this  and  other 
sufficient  findings  Judgment  was  entered  in 
favor  of  the  defendants,  and  plalntlflC  appeals 
from  the  order  denying  her  motion  for  a  new> 
trial;  her  principal  contention  being  that  the 
finding  here  quoted  is  not  Sustained  by  the 
evidence. 

It  has  been  thoroughly  established  as  the 
law  of  this  state,  by  a  series  of  decisions 
commencing  with  Bury  ▼.  Young,  98  Cal.  446, 
33  Pac.  338,  35  Am.  St.  Rep.  186,  that  a  valid 
transfer  of  a  fee-simple  estate,  subject  to  a 
life  estate  in  the  grantor,  may  be  effected  by 
means  of  a  deed  delivered  by  the  grantor  fo 
a  third  party  with  instructions  to  deliver  it 
to  the  grantee  at  his  (the  grantor's)  death, 
provided  always — and  this  is  the  essential 
condition  of  the  validity  of  such  transfers — 
that  the  delivery  is  absolute,  so  that  the 
deed  is  placed  beyond  the  power  of  the  gran- 
tor to  recall  or  control  it  ift  any  event.  The 
finding  of  the  superior  court,  it  will  be  seen, 
fully  supports  its  conclusion  In  favor  of  tiie 
validity  of  this  transfer  to  Mrs.  Trott,  and  it 
only  remains  to  inquire  whether  the  evidence 
in  the  record  s^tains  the  finding. 

Moore  at  the  time  of  his  death  was  over 
71  years  of  age.  His  first  wife  had  died 
childless,  and  the  plaintiff,  to  whom  he  had 
been  married  about  two  years,  was  without 
issue.  His  relation  to  the  defendant  was  that 
of  an  old  and  intimnte  friend  of  herself  and 
her  parents.  Annie 'Gray  was  a  member  of 
his  own  household,  and  the  other  persons 
named  as  grantees  of  different  portions  of 
his  lands  in  the  deeds  placed  with  Tietzen 
were  intimate  and  valued  friends.  Of  his 
long-cherished  design  to  make  each  of  them 
a  sharer  in  the  estate  be  might  leave  at  his 
death  there  can  be  no  doubt,  and  it  is  equal- 
ly clear  from  the  evidence  that  he  died  In 
the  belief  that  bis  purposes  in  this  regard 
were  fully  effected  by  the  deeds  he  had  ex- 
ecuted, and  the  instructions  concerning  them 
contained  In  his  letter  to  Tietzen.  But  it  is 
not  enough  that  a  man  shall  desire  and  in- 
tend that  a  stranger  to  his  blood  shall  have 
and  enjoy  his  real  property  after  Ids  death, 
for,  unless  he  compiles  with  the  legal  requi- 
sites of  a  valid  transfer  his  wishes  and  in- 
tentions are  unavailing,  and  his  purpose  is 
defeated.  If,  like  Patrick  Moore,  he  is  un- 
willing to  make  a  testamentary  disposition 
which,  if  unrevoked,  will  pass  the  estate  at 
his  deatbr  he  miart  deUvto  bis  deed,  absolute* 
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ly  and  beyond  his  power. to  recall  In  any 
contingency,  to  a  custodian  whose  duty  It 
will  be  to  keep  it  as  long  as  the  grantor  lives, 
and  then  to  deliver  It  to  the  grantee.  Were 
these  deeds  so  delivered?  If  Patrick  Moore 
on  blB  return  from  Los  Angeles  bad  demand- 
ed their  return,  could  Tletzen  have  been 
Justified  in  refusing  to  return  them?  If 
be  could  not  have  refused,  it  matters  not 
that  DO  sucta  demand  was  made.  The  test 
of  an  effective  delivery  In  such  cases  is  the 
absolute  relinquishment  of  tbe  right  of  recall 
by  the  grantor  in  his  instructions  to  the  iier- 
Bon  charged  with  the  duty  of  making  the 
delivery.  The  transfer  or  attempted  transfer 
of  the  estate  being  entirely  gratuitous,  the 
person  named  as  grantee  has  no  right  beyond 
that  which  is  voluntarily  conferred,  and  the 
extent  of  that  right  is  to  be  determined  in 
every  case  where  specific  Instructions  are 
given  by  what  passes  between  the  grantor 
and  his  selected  agent  The  agent  Is  of 
course  bound  to  do  what  his  Instructions  re< 
quire  him  to  do,  no  more,  no  less,  and  when, 
as  in  this  case,  his  only  instructions  are  in 
writing,  the  effect  of  the  transaction  depends 
upon  the  true  construction  of  the  writing.  It 
Is,  In  other  words,  a  pure  question  of  law 
whether  there  was  an  absolute  delivery  or 
not 

What,  then,  is  the  proper  construction  of 
Moore's  letter?  It  seems  very  plain  that 
Tietzen  Is  authorized  to  deliver  the  deeds 
only  "in  case  of  my  not  returning  from  the 
California  Hospital  where  I  am  going  for  an 
ox)eration,"  and  the  implication  that,  if  he 
does  return,  tbe  deeds  are  to  be  at  his  dis- 
posal is  clear.  But  counsel  for  respondent 
contends  that  a  different  Intention  is  revealed 
by  subsequent  clauses  of  the  letter.  He  re- 
lies greatly  upon  the  direction  to  lock  the 
deeds  In  Tietzen's  safe,  "and  In  case  I  should 
die  to  Immediately  hand  them  to  the  parties," 
etc.  We  think  that  this,  so  far  from  being 
Inconsistent  with  our  construction  of  the 
first  part  of  the  letter,  Is  only  corroborative 
of  it.  If  Moore's  Intention  had  been  to  part 
with  the  deed,  absolutely,  he  would  not  have 
directed  their  delivery  "In  case  I  should  die," 
for  be  was  sure  to  die  at  some  time.  He 
would  more  naturally  have  said  when  I  die. 
It  is  apparent  that  he  was  not  without  some 
hope  of  obtaining  relief,  more  or  less  perma- 
nent, from  the  contemplated  operation;  and, 
if  he  had  returned  from  I^os  Angeles  believ- 
ing himself  restored  to  health,  and  had  de- 
manded a  return  of  the  deeds  from  Tietzen, 
we  can  conceive  of  no  ground  upon  which  the 
demand  could  have  been  resisted.  The  con- 
cluding part  of  the  letter  to  Tietzen,  which 
couusel  agree  must  be  read  without  any  peri- 
od after  tbe  words  "until  you  driver  them," 
neither  aids  nor  weakens  our  construction  of 
the  first  part.  The  directions  to  "keep  to 
yourself  the  names  of  the  parties  named  in 
those  deeds  until  you  deliver  them  after  I 
pass  in  my  checks,"  etc.,  while  they  certain- 
ly ,do  Qopsist  with  the  Idea  gf.  that  death 


which  is  certain  to  come  to  every  man,  were 
entirely  appropriate  as  referring  exclusive- 
ly to  death  as  the  result  of  tbe  operation 
about  to  be  performed. 

Aside  from  the  letter  to  Tietzen  which,  as 
above  stated  contained  the  only  instructions 
ever  given  him  as  to  the  disposition  of  the 
deeds,  it  was  shown  by  the  testimony  of  nu- 
merous witnesses  that  Moore  wished  the 
persons  named  as  grantees  In  his  deeds  to 
have  the  property  therein  described,  and  that 
his  relations  to  those  parties,  and  his  condi- 
tion and  circumstances,  made  them  the  rea- 
sonable and  meritorious  objects  of  bis  boun- 
ty. There  is,  moreover,  no  reason  to  doubt 
that  he  died  believing  that  his  deeds  In  the 
hands  of  Tietzen  would  be  sufficient  to  ac- 
complish his  purpose,  but  his  purpose  is  de- 
feated by  tbe  fact  that  the  ddlvery  was  not 
absolute.  A  teclinical  but  Inflexible  rule  of 
law  governing  the  transfer  of  real  property 
prevents  his  intention  from  being  carried  out. 

We  have  examined  the  cases  cited  by  re- 
spondent but  do  not  deem  it  necessary  to 
review  or  even  to  cite  them  by  title.  Some 
of  them  are  cases  of  delivery  of  deeds  in 
escrow,  which  have  but  little  application  to 
a  case  of  this  character.  In  such  cases  the 
depositary  of  the  deed  becomes  the  agent 
and  fiduciary  of  both  parties.  If  the  prescrib- 
ed condition  is  performed,  he  Is  obliged  to 
deliver  the  deed  to  the  grantee;  if  it  is  not 
performed,  he  must  return  it  to  the  grantor. 
Howlin  V.  Castro,  136  Cal.  fl05,  69  Pac.  432, 
and  Keyes  v.  Myers,  147  Cal.  705,  82  Pac 
304,  were  cases  of  delivery  In  escrow.  Buch 
cases  as  Gaston  v.  Portland,  16  Or.  255,  19 
Pac.  127,  in  which  it  Is  held  that  the  Instruc- 
tions under  which  a  deed  is  delivered  in 
escrow  may  be  partly  In  writing  and  partly 
in  parol,  have  no  application,  for  the  addi- 
tional reason  that  In  this  case  all  the  Instruc- 
tions were  In  writing.  What  Moore  said  to 
third  persons,  expressive  of  his  Intentions 
and  wishes,  cannot  be  held  to  modify  the 
reciprocal  rights  and  duties  of  Moore  and 
Tietzen  as  defined  by  the  letter  of  instruc- 
tions. Buch  cases  as  Crocker  v.  Hall,  164 
Cal.  527,  98  Pac.  269,  and  Spragne  v.  Walton, 
145  Cal.  228,  78  Pac.  645,  merely  hold  with 
respect  to  gifts  of  persona]  property  that  the 
intent  with  which  the  donor  transfers  the 
absolute  control  of  the  property  to  his  donee 
is  a  question  of  fact  to  be  proved,  like  other 
questions  of  fact  by  the  surrounding  circum- 
stances, Including  the  declarations  of  the 
donor.  They  might  be  in  point  if  the  que»- 
tlon  here  was  as  to  Moore's  intention  to  give 
the  land  to  Mrs.  Trott.  But  of  that  there 
iB  no  question.  The  only  question  is  whether 
he  did  what  was  necessary  to  carry  out  bla 
intention,  and  that  depends  upon  the  In- 
struction he  gave  to  Tietzen. 

Counsel  for  respondent  urges  with  appazw 
ent  seriousness  the  proposition  that,  the  deeda 
to  Mrs.  Trott  havlmr  been  found  in  her  pos- 
session, there  is.  a  presumption  of  delivery 
to:ber  at  their  date,  which  is  not  t^utted 
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by  the  evidence  In  tbe  case.  We  fhlnk  this 
presumption  Is  not  only  overthrown  by  the 
evidence,  but  that  the  specific  findings  of  the 
court  show  that  the  only  delivery  was  that 
made  by  Tietzen  after  Moore's  death. 

The  order  of  the  superior  court  denying  a 
new  trial  is  reversed. 

We  concur:     SLOSS,  J.;    ANGELLOTTI, 
J.;  SHAW,  J.;  MELVIN,  J.;  HENSHAW,  J. 


TEAGUE  V.  BOARD  OP  TRUSTEES  OP 

CITY  OP  BELMONT  HEIGHTS 

et  al.     (S.  P.  e,35T.) 

(Supreme  Court  of  California.     Oct.  5,  1909.) 

Mandamus  (J  74*)  —  Consolidation  —  Peti- 
tion FOB  Election  —  Sufficiency  —  Find- 
ings OF  CouNcii/— Conclusiveness. 

Where  a  petition  for  an  election  to  deter- 
mine the  question  of  the  consolidation  of  munic- 
ipal corporations  was  presented  to  the  city  coun- 
<dl  of  one  of  the  corporations,  as  required,  and 
the  council,  after  investigation,  found  that  the 
petition  was  signed  by  the  requisite  number  of 
qualified  voteis,  the  finding  is  conclusive  upon 
the  court  in  mandamus  proceedings  to  compel 
the  city  authorities  to  give  notice  of  the  election, 
at  least  in  the  absence  of  a  sliowing  of  fraud  on 
the  part  of  the  council. 

[E>].  Note. — Por  other  cases,  see  Mandamus, 
Cent  Dig.  |  151 ;  Dec.  Dig.  g  74.*] 

In  Bank.  Mandamus  by  Albert  Teague 
against  the  Board  of  Trustees  of  the  City 
of  Belmont  Heights  and  oithers.  Writ 
granted. 

Stephen  O.  Long  and  Percy  Hlght,  for  pe- 
titioner,   r.  A.  Knight,  for  defendants. 

PER  CURIAM.  This  Is  an  original  ap- 
plication for  a  writ  of  mandate  to  compel 
the  board  of  trustees  and  the  city  clerk  of 
the  dty  of  Belmont  Heights,  a  municipal  cor- 
poration, to  give  notice  of  a  dty  election  to 
be  held  In  said  dty  on  the  0th  day  of  No- 
vember, 1909,  at  which  election  shall  be  sub- 
mitted the  question  of  tbe  consolidation  of 
said  city  with  the  dty  of  Long  Beach,  In 
the  time  and  manner  required  by  "An  act 
to  provide  for  the  consolidation  of  munici- 
pal corporations,"  approved  March' 11,  1909 
(St.  1909,  p.  282,  c.  184),  and  for  such  other 
orders  In  the  matter  as  to  the  court  may 
seem  proper. 

No  suffident  reason  has  been  assigned  for 
declaring  the  act  above  referred  to  to  be 
violative  of  any  constitutional  provision. 
The  i>etItion  for  a  writ  of  mandate  sufflclent- 
ly  shows  that  the  proceedings  thus  far  bad 
In  the  matter  of  the  proposed  consolidation 
have  been  In  strict  accord  with  tbe  provi- 
sions! of  that  act  Tbe  evidence  introduced 
on  tbe  hearing  in  this  court  sufficiently  shows 
the  truth  lOt  all  the  material  allegations  of 
said  petition.  It  was  sought  to  show  here- 
in that  tbe  petttlan  mrewnted  to  the  dty 
council  of  the  dty  of  Lbng  Beach  was  not 
signed  by  a  raffiMent  number  of  quallfled 


voters  «t  tbe  dty  of  Belmont  Heights;  the 
law  requiring  that  such  a  petition  be  signed 
by  not  less  than  one-fifth  of  the  qualified 
voters  thereof.  The  city  coundl,  after  In- 
vestigation In  that  bebaU,  made  Its  finding 
that  it  was  signed  by  the  requisite  number. 
It  is  well  settled  that  such  a  finding  Is  con- 
dosive  upon  the  courts  in  a  proceeding  of 
this  character,  at  least  in  the  absence  of  a 
showing  of  conduct  amounting  to  fraud  on 
the  part  of  the  council.  People  v.  Los  An- 
geles, 133  Cal.  342,  65  Pac.  740;  People  v. 
Loyalton,  147  Cal.  770,  82  Pac.  620.  See, 
also.  People  y.  Ontario,  148  Cal.  634,  84  Pac. 
205;  German  a  &  L.  Soc'y  v.  Ramlsh,  138 
CaL  130,  69  Pac.  89,  70  Pac.  1067.  There  is 
no  sufficient  allegation  of  fraud  in  the  an- 
swer, and  no  evidence  was  introduced  that 
can  be  held  to  establish  fraud. 

Upon  the  facts  alleged  and  ^own,  it  Is 
the  plain  legal  duty  of  the  defendants  to 
give  notice  of  tbe  proposed  eledlon  in  tbe 
manner  provided  by  tbe  act,  and  to  do  all 
other  acts  in  said  matter  of  the  pr<qposed 
consolidation  required  to  be  done  by  the  act 
of  the  Legislature  hereinbefore  referred  to. 

Let  a  peremptory  writ  of  mandate  issue 
forthwith,  as  prayed  for  in  the  petition. 


BURGB  V.  JUSTICES'  COURT  OP  CITY  & 

COUNTY  OF  SAN  FRANCISCO  et  al. 

(Civ.  581.) 

(Court  of  Appeal,  Third  District,  California. 

Aug.  25, 1009.) 

1.  Pbohibition  (g  3*)  — Want  of  Jubisoic- 

tion— Remedy  at  Law. 

Want  of  jurisdiction  is  an  insufficient 
ground  for  the  issuance  of  a  writ  of  prohibition 
if  there  be  a  plain,  speedy,  and  adequate  rem- 
edy at  law. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  8  7 ;   Dec.  Dig.  i  3.*] 

2.  Pbohibition  (§  3*)  — Want  of  Jubisdic- 
tion— Otheb  Remedy. 

Prohibition  does  not  lie  to  Stay  an  action 
in  justice's  court  because  that  court  was  with- 
out jurisdiction,  in  that  the  summons  was  serv- 
ed outside  of  the  county  in  which  the  action  was 
brought,  where  defendant  defaulted,  since  his 
remedy  was  to  move  to  qun.sh  the  service  of 
summons  and  to  appeal  if  he  failed. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  f  7;  Dec.  Dig.  i  3.*] 

Appeal  from  Superior  Court,  Tuolumne 
County;  G.  W.  Nlcol,  Judge. 

Prohibition  by  Charles  Burge  against  the 
Justices'  Court  of  the  City  and  County  of 
San  Francisco,  naming,  also,  the  several 
justices  thereof.  From  a  judgment  grantliig 
the  writ,  defendants  appeal.    Reversed. 

M.  H.  Wascerwltz  (Street  &  Street  and 
C.  C.  Ringolsky,  of  counsel),  for  appellants. 
B.  W.  Holland,  for  respondent 

OHIPMAN,  P.  3.  This  is  an  action  eom- 
menced  In  the  superior  court  of  Tuolnmne 
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county  to  obtain  a  writ  of  inrobtbltlon  com- 
manding tbe  defendants  to  desist  from  fur- 
ther proceedings  In  a  certain  action.  De- 
fendants made  default,  and  the  court  entered 
Its  Judgment  directing  the  permanent  writ  to 
issue  as  prayed  for.  The  appeal  Is  from  the 
Judgment  on  the  Judgment  roll. 

It  appears  from  the  affidavit  on  which  the 
writ  was  based  that  on  June  1,  1908,  one  Sol 
■Katan  brought  an  action  In  the  Justices'  court 
In  the  city  and  county  of  San  Francisco 
against  affiant,  petitioner  herein,  for  the  re- 
covery of  Judgment  against  affiant  for  the 
sum  of  $57.50,  alleged  to  be  due  said  Kahn 
for  goods,  wares,  and  merchandise  sold  and 
delivered  to  affiant  by  said  Kahn  within  two 
years  preceding  the  1st  day  of  June,  1008, 
and  that  said  sum  is  due  and  payable  In  the 
said  city  of  San  Francisco;  that  summons 
has  been  Issued  in  said  action,  and  copy 
thereof  «nd  of  the  complaint  has  been  served 
on  affiant  in  the  county  of  Tuolumne,  Cal.; 
that  affiant  never  contracted  in  writing  or 
otherwise  or  at  all  to  perform  the  obligation 
set  forth  In  tbe  complaint  filed  In  said  ac- 
tion; that  the  said  Justices'  court  ha^  threat- 
ened to  enter  Judgment  against  petitioner 
and  have  execution  Issue  thereon,  and  will 
do  so  unless  prohibited  by  an  order  of  this 
court;  that  "said  acts  of  entering  Judgment 
and  Issuing  execution  are  without  or  In  ex- 
cess of  the  Jurisdiction  over  this  petitioner ; 
and  said  acts  of  said  Justices'  court  In  pro- 
ceeding to  Judgment  and  execution  in  said  ac- 
tion will  greatly  injure  your  petitioner,  and 
petitioner  has  no  plain,  speedy,  and  adequate 
remedy  herein  In  the  ordinary  course  of 
law."  The  claim  made  by  respondent  Is  that 
the  summons  In  such  an  action  cannot  be 
served  outside  the  county  where  the  action  is 
brought  unless  the  contract  was  made  In 
writing,  which  the  affiant  shows  was  not  the 
case  here  (Code  Civ.  Proc.  8  848,  as  amended, 
St  1007,  p.  879,  c.  478);  and  hence  the  Jus- 
tices' court  was  without  Jurisdiction.  Want 
of  Jurisdiction  Is  insufficient  ground  for  is- 
suing the  writ,  If  there  be  a  plain,  speedy, 
and  adequate  remedy  at  law.  Code  Civ.  Proc. 
I  1103.  Where  Improper  issue  of  summons 
or  Improper  service  thereof  appears,  the  rem- 
edy of  the  aggrieved  party  is  by  motion  to 
quash  the  service  addressed  to  the  court  in 
which  the  action  was  commenced.  History 
Co.  V.  Light,  97  Cal.  56,  31  Pae.  627;  McDon- 
ald V.  Agnew,  122  Cal.  448,  55  Pac  324.  If 
he  fall,  an  appeal  Is  available  to  him.  S.  P. 
Co.  V.  Superior  Court.  59  Cal.  471;  Baugli- 
man  v.  Superior  Court,  72  Cal.  572,  14  Pac. 
207,  In  both  of  which  cases  It  was  held  that 
prohibition  will  not  lie  "unless  the  attention 
of  the  court  whose  proceedings  are  sought  to 
be  stayed  has  been  caned  to  the  alleged  ex- 
cess of  Jurisdiction."  See,  also,  Grant  v.  Su- 
perior Court,  106  (%i.  324,  39  Pac.  604.  In 
McDonald  ▼.  Agnew,  supra,' the  court  said: 
"Bnt  granttaig  l&at  deftendant  does  not  watT« 


his  objection  to  the  service  and  the  ruling  of 
the  Justice  thereon  by  demurring  or  answer- 
ing, these  cases  (certain  cited  cases)  show 
that  he  has  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  coarse  of  law,  by  an 
appeal,  and  therefore  prohibition  will  not 
He." 

So  here  petitioner  had  his  remedy  by  mov- 
ing to  quash  the  service  of  summons,  and,  if 
unsuccessful,  he  had  his  appeal  to  the  supe- 
rior court  The  affidavit  shows  that  he  fail- 
ed to  resort  to  the  remedy  given  him  at  law, 
which  was  plain,  adequate,  and  speedy,  and 
hence  he  was  disentitled  to  the  writ 

The  Judgment  is  reversed. 

We  concur:    HART.  X;  BDRNETTT,  J. 


PBOPI/B  V.  TANSET.    (Cr.  174.) 

(Court   of  Appeal,   First   District   California. 

Aug.  27,  1009.     Rebearing  Denied  by 

Supreme  Court  Oct.  26, 1900.) 

1.  HomcinB  (|  309*)  —  Instbuctiors  —  Bvi- 

DINCB— MANSI.AUORTER. 

Where  the  evidence  shows  that  defendant 
and  another  were  seized  by  two  policemen  and 
shoved  along  the  street  without  canse,  and  that 
defendant  was  butted  in  tbe  back  with  a  club, 
nnd  the  other  was  bleeding  from  a  cut  and  tbe 
lulling  of  the  policeman  occurred  a  brief  apace 
of  time  thereafter,  It  was  not  error  to  instruct 
that  the  Jury,  if  they  believed,  from  the  evidence 
that  defadant  did  tbe  kiUnA.  they  eeuld  find 
him  guilty  of  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ft  653,  654 ;    Dec.  Dig.  {  309.»] 

2.  HOMICIDB    (I    171*)— EVIDEKCX— Matebiai.- 
ITT. 

Where  defendant  admits  tiiat  If  he  did  the 
killing,  it  was  murder,  he  cannot. object  to  the 
sustaining  of  an  objection  to  a  question  asking  a 
doctor  as  to  the  distance  a  person  must  have 
been  frcnn  deceased  as  evidenced  by  powder 
marks  on  his  face  when  he  filed  the  shot,  as  inch 
evidence  was  not  material. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  {}  351-358;   Dec.  Dig.  |  171.»] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Carridl  Cook, 
Judge. 

John  J.  Tansey  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

King  le  Kirk  and  Carl  E.  Lindsay^  for  ap- 
pellant Attorney  General  Webb,  for  tbe 
People. 

COOPER,  P.  7.  Tbe  defendant  was  accns- 
ed  by  tbe  information  of  the  crime  of  murder 
In  the  unlawful  killing  with  malice  afore« 
thonght  of  one  McCartney  in  tiie  dty  and 
county  of  Ban  Francisco  on  the  8d  day  of 
September,  1907.  The  jury  returned  a  tW- 
diet  finding  him  guilty  (A  manslaughter,  and 
Judgment  was  accordingly  edtered.  This  ap- 
peal la  from  the  Judgment  and  tbe  order 
made  by  the  court  denying  defendanVa  'mo- 
tion for  a  new  trial.  ■ 

Tbe  main  contention  «f  tb»  defendaat  I> 


Wor.oUiar  omm  mt  tame  t«pte  and  utgOaai  NOMBKR  t»  Deo..*- Am.  Oft.  IMT  to  data,  *  Saiwrtw^Iadww 


Digitized  by 


Google 


Cal.) 


FIOONR  V.  RBPETTL 


B83 


tbat  the  court  »red  In  giving  to  tbe  Jury  the 
following  Instruction:  "The  court  Instructs 
j'ou  that  It,  from  all  the  evidence  In  the  case 
and  the  law  applicable  thereto,  you  should  be 
satisfied  to  a  moral  certainty  and  beyond  all 
reasonable  doubt  that  the  defendant  here  Is 
guilty  of  any  offense  under  the  law,  and  with- 
in tbe  Information  In  this  case,  you  may  find 
him  guilty  as  follows:  You  may  find  the  de- 
fendant guilty  of  murder  in  the  first  degree ; 
or  you  may  find  the  defendant  guilty  of  mur- 
der In  tbe  second  degree ;  or  you  may  find  the 
defendant  guilty  of  tbe  crime  of  manslaugh- 
ter." The  argument  is  based  upon  the  state- 
ment that  tbe  evidence  clearly  shows  that  the 
person  who  killed  McCartney  was  guilty  of 
willful  and  deliberate  murder  without  any 
provocation  or  any  extenuating  circumstan- 
ces, and  tbat  tbe  only  question  for  the  deter- 
mination of  the  Jury  was  the  question  as  to 
tbe  identity  of  the  defendant,  or,  In  othec 
words,  whether  or  not  defendant  was  the 
party  who  did  the  killing.  It  is  said  with 
much  plausibility  that  tbe  giving  of  such  an 
Instruction  In  a  case  where  there  is  no  ques- 
tion about  the  fact  tbat  the  killing  was  de- 
liberate murder,  but  tbe  sole  question  Is  as  to 
whether  oi;  not  the  defendant  Is  the  party 
who  did  the  killing,  would  in  many  cases 
result  In  a  compromise  verdict,  when,  but  for 
siich  Instruction,  the  Jury  would  never  have 
agreed  upon  a  verdict.  It  will  be  sufficient 
to  decide  siicb  question  wbea  it  Is  squarely 
presented  by  the  record.  Jn  this  case  It  Is  a 
sufficient  answer  to  the  contention  to  eaj 
tbat  tbe  record  contains  evidence  which  Jus- 
tifies tbe  verdict  of  manslaughter.  Indeed, 
if  the  Jury  believed  defendant  and  the  testi- 
mony he  gave  when  upon  tbe  stand,  it  bad 
ttie  right  to  conclude  that  tbe  kllUng  was  the 
result  of  sudden  passion  and  in  the  beat  of 
blood  caused  by  tbe  acta  of  deceased  and  the 
personal  violence  committed  by  deceased  up- 
on defendant.  The  defendant  testified  as  fol- 
lows: "As  Bell  and  I  were  crossing  >Shotwell 
Mreet  on  our  way,  two  police  officers  met  us. 
We  were  Just  walking  along  th^  street  and 
were  not  making  any  noise  or  disturbance  of 
any  kind.  Tbe  police  officers  got  hold  of  us 
by  the  coat  collars  and  shoved  us  along  tbe 
street.  Tbe  officer  in  the  blue  uniform  bad 
a  hold  of  me  and  butted  me  In  tbe  bad(  with 
something — I  thought  It  was  a  club.  The  oth- 
er officer  bit  Bell  and  shoved  us  along  tbe 
street  I  cannot  say  whether  be  used  bis 
club  or  fist.  Bell  was  bleeding  after  he  got 
down  past  Folsom  street.  I  don't  know 
whether  It  was  from  the  nose  or  whether  he 
was  cut  around  tbe  eye,  but  be  was  wiping 
off  the  blood  from  bis  face."  It  appears  by 
tbe  record  tbat  the  killtng  was  done  wlttaln  a 
brief  space  of  time  after  the  traosactlons 
thus  narrated  by  defendant.  The  police  of- 
fltinr  was  attempting  to  arrest  the  defendant 
and.  Ball,  abd  it  was  then  tbat  tbe  shots  were 
filed  by  which  the  deceased  met.hia  death. 


The  Jury  might  well  have  concluded  tbat  tbe 
defendant,  having  been  shoved  along  and  butt- 
ed In  tbe  back  with  a  club,  was  still  angry, 
and  that  his  passions  had  not  cooled  so  as  to 
make  the  crime  deliberate  murder.  At  least, 
the  Jury  gave  the  defendant  the  benefit  of 
the  doubt  and  found  the  lesser  offense,  evi- 
dently based  upon  bis  testimony  as  to  tbe 
assaults  made  upon  him.  Therefore  the  giv- 
ing of  the  instruction  under  tbe  circumstan- 
ces of  this  cnse  was  not  error. 

It  is  claimed  further  tbat  the  court  erred 
In  sustaining  objections  made  to  certain  ques- 
tions asked  of  the  witness  I>r.  Kuslch  In 
cross-examination  relative  to  certain  powder 
marks  found  on  tbe  face  of  deceased,  tbe 
questions  relating  to  the  distance  of  the  muz- 
zle of  the  pistol  from  tbe  f ao?  when  tbe  shots 
were  fired  In  order  to  have  produced  such 
powder  marks.  It  Is  sufficient  to  say  tbat 
there  is  no  theory  of  the  case  upon  w^hlch  the 
question  as  to  the  distance  of  the  party  who 
did  the  killing  from  tbe  body  of  the  deceased 
at  the  time  tbo  shots  were  fired  could  have 
been  material.  The  defendant's  counsel  con- 
cede that  the  killing  was  murder,  and  there 
Is  no  dispute  as  .to  the  fact  that  powder 
marks  were  found  upon  tbe  face  of  deceased 
In  and  around  tbe  wound.  The  shots  killed 
tbe  deoeased  and  left  i>owder  marks  upon  fils 
face;  and. whether  tbe  powder  marks  could 
have  been  left  upon  tbe  face  If  tbe  shots 
were  fired  from  a  distance  could  onl^  have 
))een  materia/!  in  case  tbe  evidence  showed 
that  defendant  was  at  a  distance  frofn  de- 
ceased wbeu  he  was  killed,  and  that  shots 
other  than  those  fired  by  defendant  could 
have  produced  the  death.  Not  only  this,  but 
tbe  evidence  does  not  show  that  the  witness 
was  qualified  to  give  an  opinion  upon  such 
question  or  questions  tht^t  were  asked  blm. 
.  Other,  errors  are  assigned  by  defendant  in 
sustaining  objections  to  questlMis  asked  of 
certain  wituesses,  but  they  do  Bot  appear  to 
be  urged,  and  it  Is  sufficient  to  say  tbat  we 
have  examined  them  and  find  that  there  was 
no  material  error  committed  by  the  court 
which  would  Justify  a  reversal  «f  the  case. 

It  therefore  follows  that  the  Judgment  and 
order  must  be  affirmed,  and  it  la  so  ordered. 

We  oonour:    KEEUilGAN.  J.;  HALL,  f. 


FIGOXB  V.  REPKTTI  et  ol.     (Civ.  CoO.) 

(Court   of   Appeal,    First   District,   California. 

Sept.  1  1909.     Rehearing  Denied  by 

Supreme  Court  Oct.  28,  1909.) 

JlUNICipAL  COBPORATIONS  (8  244*^EMPI.OTfiB 
— InOEPE-XOKNT  C0?»TBACT0R— C61T8TRDCTI0I» 
or   ClIARlBB. 

San  Francisco  Charter,  art  16,  i  2,  pro- 
viding tbat  all  employ^  of  said-  city  and  county 
must  be  citizens  of  the  United  Stntes,  must  be 
strictly  coDHtraed,  and  one  who  procures  a  con- 
tract for  the  removal  of  prbage  and  refuae 
from  the  puWic  school  buildmgs  and  grounds  in 
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the  city,  and  who  recelvM  a  monthly  «um  for 
such  removal,  and  fumiahea  bis  own  men  and 
teams,  is  an  independent  contractor,  and  not 
within  such  charter  provision. 

[Ed.  Note.— For  other  .cases,  see  Municipal 
Corporations,  Dec  Dig.  f  244.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Sea  well. 
Judge. 

Action  by  F.  Flgone  against  F.  Repettl  and 
others  to  restrain  the  auditor  of  the  city  and 
county  of  San  Francisco  from  auditing  and 
the  treasurer  of  the  city  from  paying  a  clalip 
of  defendant  Repettl.  From  ao  order  re- 
fusing to  grant  an  injunction,  plaintiff  ap- 
peals.   Affirmed. 

A.  D.  Spltvalo  and  Deroto  ft  Richardson, 
for  appellant  J.  F.  Riley,  for  respondents. 
F.  V.  Keesling,  for  respondoit  Koster. 

COOPER,  P.  X  This  is  an  appeal  from  an 
order  refusing  to  grant  an  Injunction  re- 
straining the  auditor  of  the  city  and  county 
of  San  Francisco  from  auditing,  and  the 
treasurer  of  snlh  city  from  paying,  a  claim 
of  defendant  Repettl  for  the  removal  of  gar- 
bage and  refuse  from  the  public  school  build- 
ings and  grounds  in  said  city  for  the  month 
of  October,  1908. 

It  is  the  contention  of  appellant  that  the 
contract  entered  into  by  the  board  of  educa- 
tion of  said  city  with  said  Repettl  for  the 
removal  of  garbage  and  refuse,  and  which  Is 
the  contract  under  which  the  claim  arose,  is 
void  for  the  reason  that  Repettl  Is  not  a  citi- 
zen of  the  United  States,  and  that  section  2 
of  article  16  of  the  charter  of  said  city  pro- 
hibits such  contract  The'  section  Is  as  fol- 
lows: "All  deputies,  clerks,  assistants  and 
other  employes  of  said  city  and  cotmty  must 
be  citizens  of  the  United  States,  and' must 
during  their  respective  terms  Of  office  or  em- 
ploymeut  actually  reside  in  the  dty  and  coon- 
ty,  and  must  have  so  resided  for  one  year 
next  preceding  their  appointment"  Repettl 
was  not  an  employ^  of  the  city  wlUiln  the 
meaning  of  the  section.  He  was  an  Inde- 
pendent contractor,  who  procured  his  con- 
tract by  making  the  lowest  responsible  bid 
after  the  board  of  education  had  duly  ad- 
vertised for  bids.  The  board  of  education 
had  the  pow^  to  let  the  contract'  to  a  cor- 
poration or  to  any  one  else  who  would  agree 
to  do  the  work  as  an  Independent  contractor. 
A  statute  like  this,  which  restrains  the  right 
of  a  municipal  corporation  to  employ  certain 
classes  of  persons,  must  be  given  no  broader 
construction  than  its  plain  words  imply.  A 
contractor,  to  whom  a  contract  is  let  to  con- 
struct a  building,  or  a  sewer,  to  pave  a  street, 
or  to  perform  any  other  work  for  a  definite 
sum  Is  not  an  employs  In  the  ordinary  sense 
of  the  term.  He  ordinarily  selects  Ms  own 
laborers,  his  own  materials,  and  furnishes  his 
own  means  of  carrying  out  the  contract  In 
this  case  Repetti  was  to  receive  a  monthly 


sum  for  the  removal  of  all  tiie  garbage  and 
refuse  from  all  the  public  school  buildings 
and  grounds  in  the  city  and  county  of  San 
Francisco.  He  was  to  furnish  his  own  men, 
his  own  wagons,  and  his  own  teams,  and  se- 
lect his  own  time  for  doing  the  work,  pro- 
vided that  he  did  It  according  to  the  contract 
The  horses  he  used  were  as  much  employ&s 
of  the  city  as  were  the  men  who  did  the  work 
of  loading  or  driving  the  wagons.  The  men, 
horses,  wagons,  and  tools  used  by  Repettl 
were  of  his  own  selection. 

It  may  be  suggested  that  the  complaint  does 
not  allege  or  show  that  the  city  and  county  of 
San  Francisco  or  the  plaintiff  as  a  taxpayer 
would  be  injured  by  paying  Repettl,  who  was 
a  lower  bidder  than  the  appellant;  nor  does 
it  In  any  way  appear  that  appellant  was  In- 
jured because  he  does  not  allege  that  he  could 
have  made  any  profit  out  of  the  contract  if 
It  had  been  awarded  to  bim. 

The  order  is  affirmed. 

KBRRIGAN,  3.    I  concur. 

HAUi,  3.  I  concur  In  the  Judgment  and 
in  all  that  Is  said  In  the  opinion  save  aa  to 
the  matter  In  the  last  paragraph. 


(U  cu.  A.  BU 
OILLINGHAM  ▼.  LAWRBNGB.     (Civ.  fi02.) 
(Court  of  Appeal,  First  Diatriet,  California. 
Aug.  31, 1900.) 

1.  Appkai,  and  Bubob  (I  957*)  — DMrAtTCT— 
Vaoatino— Rkvikw. 

The  eranting  of  a  motion  to  set  aside  a 
default  Judgment  rests  largely  in  the  trial  court's 
discretion,  and  its  decision  will  only  be  reviewed 
where  its  discretion  Is  plainly  abusad. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3823;   De&  Dig.  I  957.*] 

2.  JuDoinura  (i  las*)— Ddattlt— VAOAmio-i 
.  Nbguoenoe  09  VwtAvvnso  Pabtt. 

'Where  defendant  could  read  the  summons 
served  on  him,  which  expressly  stated  that  he 
must  appear  and  answer,  and  was  told  by  irialn* 
tiff's  attorney  that  he  would  have  to  aaswei^ 
be  was  guilty  of  such  carelessness  in  not  anr 
swering  as  to  prevent  him  from  having  a  default 
judgment  for  plaintiff,  entered  on  bis  failure  to 
answer,  set  aside  on  the  gntaad  of  mistake  and 
excusable  negligence  In  not  knowing  that  bs 
must  answer. 

["Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  It  249-254;    Dec.  Dig.  {  188.*]      ' 

Appeal  from  Supei-lor  Court  City  an4 
County  of  San  Francisco;  James  M.  Troutt 
Judge. 

Actl(»x  by  Rose  B.  Gillingham  against  Ed- 
ward Lawrence.  Frcm  a  default  Judgment 
for  plaintiff,  and  an  order  denying  motion 
to  vacate  it  defendant  appeals.    Affirmed. 

Charles  R.  Holton,  for  appellant  Jamoa 
A.  Davis,  for  Kspondent 

OOOPBR,  P.  J.  This  appeal  la  from  ai'd«> 
fa«lt  Judgment  and  -from  an  drder  denyinf 
defeilduAfs  motion  to  vacate  the  same.    TM 
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defendant  was  personally  served  with  ram- 
mons  on  May  18,  1908,  and  hla  default  daly 
entered  on  Jnne  13th  of  the  aatne  year  after 
the  30  days  had  expired  which  wec«  allowed 
blm  by  law  in  which  to  answer.  On  July 
16th  he  senred  and  filed  a  notice,  accompa- 
nied by  affldaTltB,  to  be  reUeved  of  the  de- 
fault, claiming  that  it  occurred  throogh  his 
mistake,  Inadyertence,  and  excusable  neglect. 
In  the  alBdaTlt  of  defendant  he  states  that 
he  did  not  know  that  he  had  to  file  a  written 
appearance  or  answer,  and  that  he  did  not 
go  to  his  own  attorney,  but  went  to  the 
office  of  the  plalntlfTs  attorney,  had  a  con- 
versation with  plalntlfTs  attorney  relative  to 
the  case.  In  which  defendant  stated  that  It 
plalntlfTa  attorney  would  appoint  a  day  for 
the  trial  he,  defendant,  would'  be  on  hand 
with  his  attorney,  and  that  plaintiff's  at- 
torney replied  "All  right"  Defendant  fur- 
ther averred  that  he  relied  upon  such  state- 
ment, and  expected  plaintiff's  attorney  to 
notify  him  when  the  case  was  ready  for 
trial,  and  that,  relying  upon  such  statement, 
he  took  no  further  steps  in  the  matter. 

An  affidavit  was  filed  on  behalf  of  the 
plaintiff.  In  which  plaintiff's  attorney  denies 
that  any  such  conversation  ever  took  place, 
or  that  he  ever  In  any  way  stated  anything 
to  cause  defendant  to  believe  that  he  would 
notify  blm  when  the  case  would  be  ready 
for  trial.  Plaintiff's  attorney  further  states 
in  his  affidavit  that  defendant,  after  being 
served  with  the  summons,  came  to  his  of- 
fice, and  assumed  a  belligerent  attitude,  in- 
forming the  attorney  that  he  would  fight  the 
case  to  a  finish,  whereupon  plaintiff's  attor- 
ney notified  defendant  that  he  did  not  care 
to  discuss  the  matter  with  him ;  that  defend- 
ant would  have  to  file  an  answer  and  should 
get  an  attorney,  whereupon  defendant  re- 
plied that  he  did  not  want  a  lawyer ;  that  he 
would  be  his  own  lawyer.  Defendant  did 
not  employ  any  lawyer  nor  take  any  steps 
In  the  case  until  more  than  two  months  after 
he  was  served  with  summons. 

As  has  been  said  many  times,  a  motion  to 
set  aside  a  default  judgment  rests  largely 
is  the  discretion  of  the  trial  court.  It  Is 
only  in  cases  where  it  plainly  appears  that 
Bach  discretion  has  been  abused  that  this 
court  will  interfere.  It  is  sufficient  to  say 
that  in  this  c^se  no  such  abuse  of  discretion 
appears.  The  defendant  could  read,  and  the 
summons  expressly  told  him  the  time  within 
which  he  must  appear  and  answer.  He  let 
the  time  pass,  and  never  even  consulted  an 
attorney.  He  was  fpillty  of  such  carelessness 
and  lack  of  dillg«ice  as  could  not  be  imputed 
to  a  prudent  business  man  in  a  matter  of 
material  concern  to  himself.  WhUe  courts 
are  liberal  In  relieving  patties  of  defaults 
caused  by  inadvertence  or  excusable  neglect, 
and  while  they  much  prefer  that  a  case 
should  be  heard  on  its  merits,  yet  they  do  not 
act  as  guardians  for  ihcompetent  parties  or 


parties  who  are  grossly  careless  as  to  their 
own  affairs.  There  must  be  rules  and  re^- 
nlations  by  which  rights  are  determined  and 
under  which  Judgments  become  final.  If  this 
court  should  determine  that  the  defendant, 
as  matter  of  law,  was  entitled  to  relief  In 
this  case,  there  could  scarcely  be  a  default 
Judgment  that  would  not  have  to  be  set 
aside,  provided  the  proper  affidavits  could 
be  procured  from  the  defendant  We  must 
presume  that  the  court  believed  the  state- 
ments made  in  the  affidavit  of  plaintiff's  at- 
torney, and  that  the  defendant  was  told  that 
he  must  file  an  answer  and  get  an  attorney. 
Where  a  party  willfully  slumbers  upon  his 
rights  when  be  should  be  alert,  and  makes 
no  efforts  to  protect  himself,  courts  cannot 
patiently  listen  to  flimsy  excuses  and  the 
claim  of  ignorance  of  the  law..  It  was  the 
duty  of  defendant  to  read  the  summons,  and 
not  only  to  read  it,  but  to  heed  it 
The  Judgment  and  order  are  affirmed. 

We  concur:    KERRIGAN,  J. ;  HALL,  3. 


MONTERET  COAL  CO.  v.  SUPERIOR 
COURT  OP  SANTA  CLARA  COUN- 
TY et  al.    (Civ.  716.)  ' 
(Court  of  Appeal,  Firat  District,  Oalifomia. 
Aug.  25,  1909.) 

Contempt  (g  80*)— Deriai,  of  PsiviuteES  as 

Litigant. 

Mandamus  will  not  be  granted  to  compel  a 
coart  to  change  the  venne  of  an  action,  though 
the_  motion  must  be  ultimately  granted,  where 
petitioners  are  in  contempt  for  violation  of  an 
mjunction  in  the  case  and  the  coart  is  proceed- 
ing to  determine  the  matter  on  order  n>  show 
cause. 

[Ed.  Note.— For  other  caeea,  see  Contempt, 
Cent  Dig.  H  261-266;  Dec,  Dig.  |  8a*J 

Petition  by  the  Monterey  Coal  Company 
against  the  Superior  Court  of  Santa  Clara 
County,  P.  Gosby,  as  Judge  thereof,  and  oth- 
ers, for  mandamus.    Writ  denied. 

Francis  M,  Colvin,  for  petitioner. 

PER  CURIAM.  The  petitioner  In  this 
case  asks  for  a  writ  of  mandate  to  compel 
the  superior  court  of  Santa  Clara  county  to 
grant  the  motion  of  the  plaintiff  for  a  dwnge 
of  venue  In  a  certain  action  wherein  one 
Lorenzo  Fellers  was  plaintiff,  and  this  peti- 
tioner, the  Monterey  Coal  Company  and 
others,  were  defendants.  It  is  allied  in 
the  petition  that  there  was  no  conflict  a*  to 
the  showing  made  by  the  petitioner  as  toi  its 
residence  in  the  city  and  county  of  San  Fran- 
cisco, and  that  the  superior  court  announced 
that  it  would  ultimately  have  to  grant  the 
motion  for  a  change  of  venue  to  the  city  and 
county  of  San  X^ndsco.  It  appears,  how- 
ever, from  the  petition,  that,  at  the  time  of 
the  commencement  of  the  action  of  said  Lo- 
renzo   Fellers    against    thfe    petitioner,    the 
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Monterey  Coal  Company,  and  others,  the  su- 
perior court  of  Santa  Clara  county  Issued  a 
preliminary  InJuBCtlon,  enjoining  the  said 
Monterey  Coal  Company,  its  agents,  servants, 
and  employes,  from  doing  certain  things,  and 
that  prior  to  the  motion  for  a  change  of 
venue  the  said  petitioner,  or  its  agents  or 
employes,  had  been  guilty  of  certain  con- 
tempts of  court  In  disobeying  the  order  of 
injunction  so  issued  by  the  court  It  fur- 
ther appears  that  proceedings  are  now  peuA- 
ing  in  said  superior  court  upon  an  order  to 
show  cause,  and  an  Investigation  is  being 
made  as  to  whether  or  not  the  said  petition- 
er, its  agents,  servants,  or  employes,  have 
been  guilty  of  contempt. 

The  court  will  not  be  compelled  by  writ 
of  mandate  to  grant  an  order  for  a  change 
of  venue  while  the  petitioner  Is  In  contempt 
of  court,  and  pending  the  hearing  of  proceed- 
ings in  regard  to  such  contempt  It  is  well 
settled  that  courts  will  not  hear  parties,  or 
issue  orders  or  other  process  in  aid  of  liti- 
gants, when  they  are  In  contempt  of  court 
until  a  reasonable  time  has  expired,  and  the 
parties  have  been  allowed  to  show  cause, 
and  either  purged  of  the  contempt  or  punish- 
ed for  such  contempt  We  will  not  compel 
the  court  to  transfer  the  case.  Bee  Walker  v. 
Walker,  59  How.  Prac  (N.  T.)  476;  Kemley 
V.  De  Wall,  41  Qa.  47C. 

The  writ  is  denied. 


(U  Cal.  A.  2M) 
PlSQVhB  ex   rel.   BROWN  ▼.   PACIFIC 

.  CROVB  HIGH   SCHOOIi  DIST. 
. ,    ,  -        (Civ,  679.) 

(Court  of  Appeal,  E^rst  District  California. 
Aug.  25,  1909.) 

1.  ApptAL  AND  Error  (I  907*)— AbSencb  of 
BiUi  or  BxoEPTioNS— Prestjmptioss. 

Where  an  appeal  is  piosecuted  upon  a  judg- 
taent  roll  without  a  bill  of  exception*.  It  will 
bepi^autned  that  the  findings  of  fact  are  sup- 
ported by  the  evidence  and  absolutely  true,  and 
that  all  the  rulings  of  the  court  as  to  admission 
and  exclusion  of  evidence  are  correct  and  the 
only  duty  is  to  determine  whether  the  findings 
are ,  coosiatent :  and  support  the  judgment 

fEd.'  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.'  H  2911,  3673;  Dec.  Dig.  f 
007.*] 

2:  'ScHoor,*  A*D  ScBoot.  Disrrikicffl  (I  28»)}— 
■  EirwaxndK  or  DisxaicTT-SumcniTOT  o* 
Findings.  ... 

In  an  action  to  have  It  adjudged  that  de- 
fendant was  acting  as  a  high  school  district  with- 
Oat  r?ght,  findings  considered,  and  held  to  sup* 

Jiort.' aj  jud^nent  that  the  diatriKSt  was  one  df 
ure  by  reason  of  curative  acts.  Pol.  Code,  | 
lOT,  subdVll ;    St.  1901.  p.  299,  c.  140. 

[Ed.  Note.-^For  other  cases,  p^e  Schools  and 
School  Districts,  Dea  Dig.  S  22.  •] 

Appeal  from  Sqowior  Court,  Monterey 
Cotunty;  B.  V.  Sargent,  Judge. 

Action  by  the  People  ex  rel.  John  P. 
Brown  against  the  Pacific  Grove  High  School 
District  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 


B.  H.  JWIIley,  for  appellant  Sargent  ft 
Bardin,  for  respondent 

COOPER,  P.  J.  This  action  was  brought 
by  permissicm  of  Uie  Attorney  General  to 
have  It  adjudged  ^at  the  defendant  is  wrong- 
fully and  without  right  exercising  the  func- 
tions of  a  high  school  district  The  case  waa 
tried  before  the  court  and  findings  filed. 
Judgment  was  entered,  declaring  defendant 
to  be  a  de  Jure  high  school  district  organized 
and  existing  under  the  laws  of  the  state  of 
California.  From  this  Judgment  plaintiff 
prosecutes  this  appeal  upon  the  Judgment 
■oil  without  a  bill  of  exceptions.  We  must 
therefore,  under  the  well-settled  rule,  re- 
gard the  findings  of  fact  aa  supported  by 
the  evidence  and  absolutely  true.  We  must 
also  presume  that  all  the  rulings  of  the  court 
upon  the  trial  aa  to  fbe  admission  or  ez; 
elusion  of  evidence  were  correct  Our  only 
duty  In  such  case  is  to  determine  whether  or 
not  the  findings  are  consistent  and  support 
the  Judgment.  The  complaint  contains  sev- 
eral allegations  tending  to  show  that  the  de- 
fendant was  not  legally  organized  aa  a  high 
school  district  but  the  court  finds  against 
the  plaintiff  upon  each  and  every  one  of 
such  allegations. 

It  Is  first  alleged  that  there  la  not  tn  the 
office  of  the  school  trustees  of  the  district  or 
of  the  superintendent  of  schools  of  the  coun- 
ty, or  of  the  county  clerk,  any  paper  or  en- 
try or  record  of  any  kind  showing  that  there 
was  ever  filed  with  the  superintendent  of 
schools  of  the  county  a  petition  to  the  board 
of  school  trustees  of  said  district  requesting 
that  an  election  be  called  by  the  superintend- 
ent for  the  purpose  of  determining  the  ques- 
tion of  the  establishment  of  a  high .  school 
in  said  school  district  and,  on  account  of  the 
absence  of  such  record,  it  is  alleged  that  no 
such  petition  was  ever  filed  or  presented  to 
the  superintendent  of  schools.  The  court 
finds  that  the  allegation  is  true  as  to  the 
alpsenoe  of  any  paper  or  record  entry  in  the 
proper  office,  but  further  finds  "that  a  peti- 
tion 'Was  duly  and  regularly  presented  to  the 
board  of  school  trustee*  of  said  Pacific  Grove 
school  district  signed  by  a  majority  of  the 
heads  of  families  of  said  Pacific  Grove  school 
district  as  shown  by  the  last  preceding  cen- 
sus, during  the  month  of  February,  1896,  and 
that  the  whereabouts  of  said  petition  Is  un- 
known and  thajC  it  is  now  lost  and  that  on 
the  27th  day  of  Fiebruar|r,  A.  D.  1886,  the 
board  of  school  irusfeeea  of  Pacific  Grove 
school  di8tr^>t  petitioned  the  county  superin- 
tendent of  schools  of  the  county  of  Monterey, 
state  of  California,  tOr  call  an  election  in  said 
school  district  for  the  determinatioa  of  the 
question  of  the.  establishment  and  mainte- 
nance of  a  high  school  in  said  school  district 
and  that  the  whereabouts  of  said  petition  is 
unknown,  and  that  said  petition  is  now  lost" 

It  Is  further  alleged  In  the  complaint  that 
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there  Is  not  tn  the  office  at  tbe  board  oC  tniB-- 
tees,  or  of  the  county  superintendent  of 
schools  or  6f  the  county  clerk  of  the  county 
any  paper,  record,  or  entry  EihowJjpc  that  tbe 
county  superintendent  of  schools,  within  20 
days  after  receiving  such  petition,  called  an 
election  in  said  school  district  for  the  deter- 
mination of  tlie  question  as  to  the  establlah- 
nient  and  maintenance  of  a  high  school  in 
said  district,  or  that  the  superintendent  of 
schools  appointed  three  qualified  electors  to 
conduct  such  election,  or  that  the  election 
was  called  by  posting  notices  in  five  public 
places  in  said  district,  and  publiahlng  in  a 
daily  or  weekly  paper  and  so  forth;  and  It 
is  further  alleged  that  in  tbe  absence  of  such 
record  none  of  these  things  were  done,,  that 
no  such  notice  was  given,  and  that  no  such 
qualified  electors  were  appointed;  but  the 
court  expressly  flnds  "that  within  20  days 
after  receiving  such  petition  of  said  school 
trustees  Job  Wood,  Jr.,  the  duly  elected, 
qualified,  and  acting  county  superintendent  of 
schools  of  tbe  county  of  Monterey,  did,  to 
wit,  on  March  d,  A.  D.  1806.  call  said  elec- 
tion ot  April  4,  A.  D.  1896,  in  said  Pacific 
Grove  school  district,  for  tbe  determination 
of  the  question  of  the  establishment  and 
maintenance  of  a  high  school  therein,  and  did 
appoint  three  qualified  electors  thereof  to 
conduct  said  election  of  April  4,  A.  D.  1896; 
that  said  election  of  April  4,  A.  D.  1896,  was 
duly  and  r^ularly  called  by  posting  notices 
thereof  in  five  of  the  most  public  places  in 
said  school  district,  and  by  publication  in 
a  weekly  paper  published  therein  for  a  period 
of  five  days  immediately  preceding  said  elec- 
tion; that  said  election  of  April  4,  A.  D. 
1886,  was  conducted  in  the  manner  prescribed 
for  conducting  school  electl<M»,  and  that  tbe 
same  was  held  in  conformity  toi  law;  that 
tbe  ballots  used  at  said  election  of  April 
4,  1896,  conUlned  the  words  'For  High 
School,'  and  the  voters  at  said  election  of 
April  4,  A.  D.  1886,  wrote  or  printed  after 
■aid  words  on  his  ballot  the  word  'Yes'  or  the 
word  'No';  and  that  the  election  officers 
appointed  to  conduct  said  election  of  April 
4,  A.  D.  1896,  duly  and  regularly  reported 
the  result  thereof  to  the  said  county  super- 
intendent of  schools  within  10  days  subse^ 
qnent  to  the  holding  thereof,  to  wit,  on  tbe 
day  following  said  election  of  April  4,  .A.  i>. 
1896."  And  in  tbe  same  manner  tbe  court 
expressly  found  each  and  every  fact  which 
was  itecessary  to  exist  in  the  calling  of  the 
election  and  creating  said  high  school  dis- 
trict The  court  further  found:  "That  said 
defendant  claims,  and  for  a  period  of  over 
10  years  has  continuously  claimed,  to  be  a 
regularly  authorized  and  organized  high 
school  district,  created  and  existing  under 


and  by  virtue  of  tbe  laws  of  the  state  of 
California  providing  for  tbe  organization. 
Incorporation,  and  government  of  blgh  school 
districts;  and  for  a  like  period  has  perform- 
ed all  the  acts  required  by  Jaw  for  the  uiai% 
teuauce  of  a  high  school  and  a  high  school 
district  That  said  defendaut  >  claims,  and 
Since  the  year  1896  has  claimed,  to  have  been 
duiy  organized  and  created  by  virtue  of  an 
election  held  AprU  4,  A.  D.  1896,  and  also 
by  virtue  of  another  election,  held  on  the  4th 
day  of  March,  1906,  within  said  Pacific  Grove 
dchool  district,  at  both  of  which  elections 
the  question  of  nuiintainlng  a  high  school 
and  a  high  school  district  •  •  •  was  car- 
ried by  a  majority  vote  of  tbe  electors  of 
said  school  district." 

In  the  conclusions  of  law  the  court  states; 
*That,  If  any  defect  of  any  kind  existed  by 
reason  of  any  defect  in  its  organization,  sucb 
defect  was  cured  by  (H>eration  of  law,  and 
particularly  by  reason  of  the  provisions  of 
subdivision  11  of  section  1671  of  tbe  Political 
Oode  of  the.  state  of  Oallfornla."  The  section 
of  the  Political  Code  referred  to  provides  as 
follows:  "All  proceedings  for  the  formation 
and  organization  of  high  school  districts  and 
the  establishment  of  county,  city,  dty  and 
county,  union,  joint  union  and  district  high 
schools  bad  prior  to  the  passage  and  approval 
of  this  act,  are  hereby  validated  and  declar- 
ed legal,  and  said  high  school  distrieta  and 
high  schools  are  hereby  declared  to  be  legally 
formed,  organized  and  established;  and  in  all 
cases  where  high  school  districts  and  high 
schools  have  heretofore  been,  or  may  here- 
after be  formed,  organized  and  established, 
the  certificate  of  the  county  superintendent 
mentioned  In  subdivision  4  of  section  1670  of 
the  Political  Oode  when  filed  with  tbe  county 
clerk,  when  tbe  result  of  the  election  as 
therein  declared  is  in  favor  of  tbe  establish- 
ment of  the  high  school,  shall  after  the  ex- 
piration of  one  year  from  the  da^f  of  sucb 
filing  be  conclusive  evidence  that  sucb  high 
school  district  and  bigb  school  has  been  legal- 
ly established." 

In  March,  1901  (St  1901,  p.  299,  c.  140), 
tbe  Legislature  declared:  "All  proceedings 
for  tbe  establishment  of  high  schools  hereto- 
fore established  In  Incorporated  cities  are 
hereby  declared  legal."  It  was  held  in  Uoaid 
of  Education  ▼.  Hyatt  152  Gal.  515,  93  Pac. 
117,  that  such  curative  act  was  valid,  and 
that  tbe  Legislature  possesses  the  power  to 
pass  curative  acts  curing  failure  to  comply 
with  statutory  requirements  in  tbe  formation 
of  high  school  districts. 

We  conclude  that  tbe  judgment  was  cor- 
rect, and  it  is  hereby  affirmed.       j,,,^  _      » 

We  concur:    HALL,  J.;  KERRIGAN,  J. 
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PEOPLB  V.  SPADONI.    (Cr.  169.)       ^ 
(Court  of  Appeal,  First  District,  California. 
Aug.  26,  1909.) 
Obimiitai,  liAw  (S  611*)— Accomplice  Testi- 

UONT — CORBOBORATIOK. 

Testimony  of  an  accomplice,  on  a  prosecu- 
tioa  for  theft  of  horses,  that  be  was  hired  by 
defendant  to  steal  them,  and  did  steal  them  and 
deliver  them  to  defendant,  is  sufficiently  cor- 
roborated, within  Pen.  Code,  g  1111,  requiring 
such  corroboration  by  evidence  which,  in  itself 
C&d  without  the  aid  of  the  testimony  of  the 
accomplice,  tends  to  connect  defendant  with  com- 
mission of  the  offense:  defendant,  when  the 
horses  were  found  in  hUi  possession,  soon  after 
the  theft,  having  given  a  false  account  as  to 
where  he  got  them,  tbouKh  on  the  trial  he  ad- 
mitted he  got  them  of  the  accomplice,  the  ac- 
complice's wife  having  testified  that  shortly  be- 
fore the  theft  defendant  called  on  him  and  asked 
bim  when  he  was  going  after  the  horses,  and 
that  soon  after  he  brought  home  three  horses 
and  took  them  away  after  dark,  another  wit- 
ness testifying  that  defendant,  after  being  ar- 
rested, said  he  would  be  all  right  if  B.,  the  ac- 
complice, didn't  squeal,  another  testifying  that 
shortly  before  the  thpft,  defendant  negotiated  for 
purchase  of  hordes  from  him,  and  soon  after  told 
him  that  he  did  not  want  to  buy  them,  as  he 
had  made  arrangements  to  ^et  cheaper  horses ; 
and  another  witness  testifying  that  defendant 
asked  him  to  testify  falsely  as  to  where  he  got 
the  horses. 

[Ed.  Note.— For  otiier  cases,  see  Criminal 
Law,  Cent  Dig.  H   1127-1137;    Dec.   Dig.  { 

Appeal  from  Superior  Court,  San  Benito 
OOunty ;   M.  T.  Dooling,  Judge. 

Bartolo  SpaOonl  was  convicted  of  larceny, 
and  appeals.   Aflarmed. 

Zabala  &  Wyatt  ftnff  Brlggs  &  Hudner,  for 
appellant  Attorney  Oeneral  Webb,  for  the 
People.  ' 

KERRTOAN,  X  The  defendant  v^as 
charged  by  Information  with  grand  larceny, 
committed  by  stealing  three  horses,  and  was 
tried  and  fonnd  gnilty  as  charged.  He  mov- 
ed for  a  new  trial,  which  motion  was  dented, 
and  he  was  thereupon  sentenced  to  Imprison- 
ment in  the  state  prison.  This  appeal  is 
from  the  Judgment  and  from  the  order  deny- 
ing the  motiod'  for  a  new  trial. 

It  appears  from  the  record  that  one  Dan 
BIscarro  had  been  tried  for  the  same  larceny. 
He  pleaded  not  guilty,  but  strong  and  con- 
vincing evidence  was  introduced  against  him, 
and  ho  was  found  guilty.  At  the  trial  of  this 
defendant  In  this  case  BIscarro  was  a  wit- 
ness, and  confessed  the  crime,  but  testlfled: 
That  he  committed  it  at  the  Instance  of  de- 
fendant and  for  him;  that  in  Its  commission 
he  was  aided  and  abetted  by  defendant ;  that 
defendant  had  told  him  that  he  needed  five  or 
sfz  horses,  and  asked  him  on  several  occa- 
sions to  steal  them  for  him ;  that  finally  he 
consented  to  do  so,  and  stole  and  delivered 
to  the  defendant  the  three  horses  In  question, 
receiving  therefor  from  him  the  sum  of  $80. 
It  was  principally  upon  the  testimony  of  this 
accomplice  that  defendant  was  convicted,  and 


the  chief  point  in  the  case  la :    Was  that  tes- 
timony sufficiently  corroborated?  1 

The  horses  were  found  in  the  possession  of 
the  defendant  within  three  days  after  they 
were  stolen.  He  at  the  time  denied  persist- 
ently that  be  had  received  them  from  BIscar- 
ro, and  claimed  to  have  received  them  from 
some  mythical  person  whom  he  described 
with  minute  detail.  In  tills  connection  he 
stated  that  one  morning  at  about  8  o'clock, 
while  hunting  for  hogs,  he  met  this  unknown 
person,  and  after  some  negotiations  purclias- 
ed  the  horses  from  him,  paying  therefor  on 
the  spot  $225,  which  snm  he  had  In  his  over- 
alls. Furthermore,  he  went  with  the  sheriff 
to  a  point  on  the  county  road  five  or  six 
miles  from  bis  home,  which  he  designated  as 
the  place  "where  he  paid  the  man  the  money 
for  them  over  the  fence."  At  his  trial  de- 
fendant admitted  that  this  whole  story  was 
false  and  that  he  received  the  horses  from 
BIscarro.  The  wife  of  BIscarro  testlfled; 
That  she  saw  the  defendant  at  her  housft 
abont  the  middle  of  tbe  month  in  whtdi  the 
theft  was  committed.  That  he  came  to  the 
door,  knocKed,  and  Dan  went  out  "I  heard 
him  ask  Dan  when  he  was  going  after  the 
horses.  Dan  told  him  he  was  not  going,  and 
SpadonI  told  him  he  wanted  to  see  him  up 
town.  The  day  following  Christmas  Dan  was 
home  and  had  three  horses  in  the  bam.  He 
took  them  away  after  dark  on  the  26th,  may- 
be 8  or  half  past  8."  Another  witness,  Joe 
Scattini,'  said  that  he  had  k  conversation 
with  the  defendant  In  reference  to  bis  arrest, 
during  which  he  asked  him  how  he  was  get- 
ting along,  and  that  the  defendant  replied,  "I 
will  be  all  right  if  that  fellow  (BIscarro) 
don't  squeal."  It  was  shown  by  the  witness 
Bonifacio  that  shortly  before  the  theft  the 
defendant  had  negotiated  with  him  for  the 
purchase  df  his  horses,  and  -that  he  had  con- 
sidered the  iwlce  demanded  too  high.  The 
witness  further  stated :  "About  15  days  aft- 
er that  I  asked  him  if  he  wanted  to  buy  that 
team,  and  he  said  'No.'  He  told  me  he  had 
made  arrangements  to  get  cheaper  horsai." 

We  think  the  conclusion  Is  Irresistible  tha^ 
eliminating  the  testimony  of  the  accomphce, 
there  is  evidence  In  the  record  tending  to 
connect  the  defendant  with  the  commission 
of  the  crime  as  required  by  section  1111  of 
thetenal  Code.  This  view  we  think  is  sns-' 
talned  by  cases  In  this  state.  In  the  case  of 
People  V.  McLean,  84  Cal.  481,  24  Pac.  32,  the 
defendant  was  convicted  of  arson,  and  It  was 
contended  that  the  testimony  of  the  accom- 
plice was  not  safficlently  corroborated.  The 
accomplice  testlfled  that  he  had  set  fire  to 
the  house  In  the  presence  of  the  defendant 
and  at  his  direction. '  and  the  house  was  in 
fact  burned.  The  clrctimstftnces  of  corrob- 
oration in  that  case  were  these:  Consid- 
erable ill  will  and  bad  feeling  had  existed  be- 
tween defendant  and  the  owner  of  the  cabin 
which  was  burned.    The  defendant  had  noiade 
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contndlctoCT  Btatementa  oonoeiniDg  his 
wtaereaboats  on  the  night  of  the  flre^  and 
there  was  also  evldNice  tending  to  show  that 
he  desired  the  accomplice  to  leave  that  part 
of  the  country.  It  was  held  In  that  case  that 
these  drcumatances  tended  to  show  d^end- 
ant's  guilty  connection  with  the  bnmlng  of 
the  building.  The  court  said :  "The  eridence 
is  not  strong ;  but  although  more  Is  required 
by  way  of  corroboration  than  to  raise  a  mere 
suspicion  (see  People  t.  Thompson,  60  ObL 
480),  yet  the  corroborating  evidence  is  sufB- 
dent  If  It,  of  itself,  tends  to  connect  the  de- 
fendant with  the  commission  of  the  crime, 
although  It  Is  slight,  and  entitled,  when 
standing  by  itself,  to  bat  little  consideration. 
People  V.  Mel  vane,  89  OaL  616;  People  v. 
enough,  78  Cal.  Sfil,  16  Pac.  6."  In  the  case 
at  bar.  In  addition  to  the  teBtlm<my  redted 
above  tending  to  connect  the  defendant  with 
the  commission  of  the  offense,  the  accomplice 
testified  that  he  was  short  of  money  just  be- 
fore undertaking  the  larceny,  and  upon  re- 
questing mon^  from  defendant  he  received 
from  him  an  ordw  on  Joe  Seattinl  for  $6, 
which  was  paid.  Seattinl  testified  that  he 
received  the  order,  that  \t  bore  the  defend* 
anf  a  signature,  and  that  he  paid  It,  but  the 
defendant  contradicted  both  of  these  witness- 
es and  denied  he  ever  gave  tbe  ontelr.  As  be- 
fore stated,  the  defendant,  in  stwaklng  of 
this  trouble  with  the  witness  Seattinl,  re- 
marked ptu^t  he  would  be  all  right  if  Blsoarro 
did  not  betray  him.  Finally,  for  the  purpose 
obviously  of  strengthening  his  original  posi- 
tion— that  he  purchased  the  horses  from  a 
stranger  at  a  named  point  five  miles  from  his 
bome-f-he  asked  witness  Charles  Mangtutlnl 
In  effect  if  he  would  not  testify  that  he  saw 
him  (defendant)  leading  the  hotses  from  that 
point  towards  his  home. 

Another  ease  where  evldeijce  tending  to 
corroborate  an  accomplice  Is  considered  Is 
People  ▼.  Melvane,  39  CaL  6l6.  It  is  there 
stated;  "We  think  this  pnoof  tended  in 
■(«ne  degree  to  connect  the  defendant  with 
ttie  burglary.  The  weight  to  be  given  the  tes- 
timony was  for  the  Jury  to  decide ;  but,  when 
money  Is  stolen,  proof  tl^  a  part  of  It,  on 
the  following  day,,  was  found.. on  the  person 
of  another  in  the  vicinity,  cei;talnly  tends, 
when  not  satisfactorily  explained,  to  raise  a 
presumption  that  he  is  the  guilty  party,  and 
If  an  explanation  is  attempted  by  the  accused 
It  Is  for  the  Jury  to  judge  of  Its  truth  and 
plausibility.  The  corroborating  evidence  may 
be  slight,  and  entitled  to  bnt  Uttle  ctxisldera- 
tlon.  Neverth^eea  the  requirements  <rf  the 
statute  are  fnlfllled  If  there  be  any  corrob- 
orating evidence  which,  of  itself,  tends  to  con- 
nect the  accnaed  with  the  commission  of  the 
crime:"  To  the  same  effect  Is  the  case  of 
People  V.  Cleveland,  «  CaL  677.  Tbe  sylla- 
bus correctly  states  the  point  therein  decid- 
ed, and  reads  as  follows:  "Ob  a  trial  for 
stealing  a  horse.  If  the  prosecotloD  nroive  the 


tarcsny  Vy  aa  woompHce,  farther  proof  that, 
the  next  mominc  after  the  horse  was  stolen, 
the  prisoner  received  him  from  the  person 
who  stole  the  borss  from  the  owner,  and  im- 
mediately removed  him  to  another  place  for 
pastnrage,  and  gave  an  assumed  name  to  the 
person  with  whom  he  left  the  horse  for  pas- 
turage, is  a  sufficient  corroboration  of  the 
evidence  of  the  accomplice  to  sustain  a  con- 
viction. Admissions  made  by  a  prisoner, 
which  tend  strongly  to  connect  him  with  the 
larceny  for  which  he  Is  on  trial,  are  a  suffi- 
cient corroboration  of  the  testimony  of  an 
accomplice  Introduced  by  the  prosecution  to 
sustain  a  conviction."  See,  also,  People  v. 
Orandell,  76  Cal.  306,  17  Pa&  214;  People  y. 
Clongb,  73  CaL  353,  14  Pac.  6;  Ross  v.  State, 
74  Ala.  632;  Bowles  v.  State,  68  Ala.  835; 
People  T.  Saasome,.  98  CaL  241,  33  Pac.  20S. 

A  nnmber  of  objectionB  are  made  to  the 
court's  InstmctionB. .  We  have  examined  the 
ohjectkms  and  find  them  entirely  without 
merit  The  instmctions.  as  a  whole  gave  the 
jury  a  full  and  fair  statement  of  eadi  and 
every  phase  of  the  layv  applicable  to  the  caaa> 

The  Judgment  and  ocdar  are  affirmed. 


We  ooncnr:    C)O0>P£!B,  P.  J.;  HALL,  J. 


(UCal.  A.  234) 
REAGAN   T.    BAHRS    et   aL,    Civil    Smice 
Com'rs  of  City  and  .County  of  Sao  Francuco. 
,.  (Gv.  614.) 

(Court .  of  Anneal,   First   District,    California. 
Aug.  31,  IduD.    Rehearing  Denied  Sept.  29,    , 

•■    igos.!  ' 

1.  CeBTIOKABI  (J  a*)!— GBOXTWDB— ADEQUACr  b» 
RinfBDT. 

Wbet»  a  tamtmraay  appointment  to  a  pssl- 
Uon  in  the  muaioipal  service,  made  by  a  citjr 
board  of  public  wocks  and  approved  by  the  civil 
service  conuniSBlon,  as  anthori£ed  by  the  city 
charter,  had  expired  bf  force  of  the  charteir 
when  plaintiff  broo^t  certiorari  to  sumiI  tbs 
order  of  appointment  on  the  ground  that  the 
position  Blled  was  the  same  as  a  civil  service 
position  to  which  he  was  entitled  to  priority  of 
appointment,  and  a  judgment  annullinf^  the  oe* 
^er  would  not  «lf<ct  the  board  of  public  works 
in  any  proceeding  by  plaintiff  to  enforce  his 
right  to  a  permanent  position,  or  affect  the  tem- 
porary appolirtee,  or  the  dty  auditor  or  treas- 
urer, in  any  action  brought  to  entoros  the'  tem- 
porary ap^intee's  daim  to  his  salary,  the/'  not 
being  parties  thereto,  the  writ  will  be  denied. 

[Ed.   Note.— For  other  caees,   see  Certiorari, 
Cent  Dig.  S  14;   Dec.  Dig.  {  8.*] 

2.  JODGMEHT    (I    T07*)-JlTDOMBNT— CONCLTT- 

BIVKNE8S— PrasolfS  Bound. 

A  judgment  in  certiorari  will  not  bind  per» 
sons  not  parties  to  the  proceeding. 

[Ed.   Note. — For  other  cases,  see  Judgment 
Cent  Dig.  i  1230;    Dea  Dig.  |  707.*] 

-  Appeal  from  Superior  Court,  City  and 
County  ot  flan  Fsandsco;  Oeorge  H.  Buck; 
Jndge. 

.  Certiorari  by.  Thomas.  Reagan  against 
Oeorge  H.  Bohrs  and  others,  as  Civil  Serr-< 
Ice  Oommlaslonsn  of  the  Olty  and  Oovmty  ot 
Ban  Franelaoo.     From  a  judgment  awaid< 


*ror  other  < 
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bur  tlM  writ,  defendants  aepeaJi    Beversed, 
wttb  directions  to  dlstuisa  writ 

Percy  V.  Long  and  Jobn  T.  Nourse,  for 
appellanta.  Charles  H.  Forbes,  for  respond- 
ent 

HAUJ,  X  Plaintiff  brought  a  proceeding 
In  certiorari  in  the  superior  court  for  the 
purpose  of  obtaining  a  Judgment  aimulllng 
an  order  made  by  the  civil  service  commis- 
eioners,  approving  the  appointment  thereto- 
fore temporarily  made  by  the  board  of  public 
works  of  one  P.  Broderlck  to  the  position 
of  superintendent  of  street  repairs.  Plaln- 
tiCs  interest  In  the  matter  is  based  on  the 
claim  that'  the  position  of  superintendent  of 
street  repairs  is  the  same  as  superintendent 
of  stone  pavements,  to  which  position  he  was 
entitled  to  be  appointed  when  vacant,  as 
being  first  In  the  list  of  eliglbles  on  the  civil 
service  list,  and  that  the  creation  of  the 
offiee  of  superintendent  of  street  repahrs  by 
the  board  of  public  works  was  a  subterfuge. 
Plaintiff  succeeded  in  obtaining  a  judgment 
annulling  the  order  made  by  the  civil  service 
commissioners  approving  the  temporary  ap- 
pointment of  Broderlck. 

We  thlnlc  this  Judgment  should  be  revers- 
ed. While  the  charter  makes  provision  for  a 
classified  civil  service,  and  lists  of  eliglbles 
from  which  permanept  appointments  must  be 
made^  it  also  provides  for  temporary  appoint- 
ments good  for  60  days  only.  Section  10  of 
article  13  of  the  charter  is  as  follows:  "To 
prevent  the  stoppage  of  public  business,  or  to 
meet  extraordinary  exigencies,  the  head  of  any 
department  or  office  may,  with  the  approval  of 
the  commissioners,  make  temporary  appoint- 
ments, to  remain  in  force  not  etceeding  sixty 
days,  and  only  until  regular  appointments 
under  the  provisions  of  this  article  can  be 
made."  It  was  under  this  section  that  the 
ciTlI  service  commissioners  acted.  This  pro- 
ceeding was  not  brought  until  7  months  aft- 
er the  making  of  the  order  complained  of, 
and  5  months  after  the  term  of  the  appointee 
under  the  order  bad  expired.  The  force  and 
effect  of  the  order  had  expired,  and  the  order 
had  become  functus  officio  before  the  action 
was  brought 

The  Judgment  aanuiling  the  order  In  an 
action  against  the  clvl)  service  commissioners 
could  have  no  beneficial  effect  on  the  rights 
of  plaintiff.  It  would  not  bind  or  affect  the 
board  of  public  works  in  any  proceeding  that 
iriaintiff  might  bring  to  enforce  his  claimed 
right  to  a  permanent  appointment  tq  the  posi- 
tion of  superintendent  of  stone  pavements, 
for  such  board  is  not  a  party  to  this  action. 
For  the  same  reason  it  would  not  bind  or 
affect  the  rights  of  Broderlck^  or  the  auditor, 
or  treasurer.  In  any  proceeding  brought  to 
oiforce  Broderlck'B  claim  to  his  salary,  for 
none  of  them  are  parties  to  this  proceeding. 
The  pilnciplea  laid  down  in  Burr  ▼.  Board  of 
Snperrisora,  9e  Oal.  210,  31  P<c.  88,  control 


this  case.  It  was  there  sought.  In  an  action 
brought  by  a  taxpayer,  to  aamil  an  order 
of  the  board  of  supervisors  aK>ioving  a  daim 
against  the  county,  upon  which  the  money- 
had  in  fact  been  paid  before  the  action  was 
brought  The  court  said:  "Conceding  that 
the  action  of  the  board  of  sopervisors  was 
unauthorized  and  In  excess  of  its  Jurisdiction, 
and  that  the  money  was  wrongfully  and  un- 
lawfully obtained  from  the  county  treasury, 
I  think  the  relief  sought  and  all  relief  that 
could  be  glveh  in  tUa  proceeding,  viz.,  the  an- 
nulment of  the  order  of  the  board  allowing 
the  claim,  would  be  of  no  material  or  bene- 
ficial consequence  to  the  petitiener  or  to  the 
county.  It  would  not  restore  to  the  ooonty 
treasury  the  money  obtained  by  Medateiiy 
&  Co.,  nor  wduld  the  Judgment  be  competent 
evidence  in  a  suit  by  the  ooonty  against  Mo- 
Clatchy  &  Co.,  the  county  auditor,  or  tb» 
treasurer,  as  neither  of  lliem  is  a  party  to 
this  proceeding.  *  •  •  The  law  neither 
does  nor  requires  idle  acta,'  Otr.  Code,  ff 
SS32.  A  court  will  not  exercise  a  power  for 
no  material  «r  useful  purpose  (Hontlngtan 
V.  Nicoll,  8  Johns.  [N.  Y.]  698),  and  wiU  re- 
fuse a  writ  of  mandamns  if  it  appears  tliat 
it  can  have  ao  beneficial  effect  (People  t.  So- 
pervisors, 12  Barb.  [N.  Y.]  222)." 

The  Judgment  is  reversed,  and  the  eoort  di- 
rected to  dismiss  the  writ 


We  concur: 
OAN,  3. 


COOPBR,   P.  3.t    KBIBBI- 


PBOPMJ  T.    ZIMM15RMAN.     (Or.    12T.) 

(Court  ol  Appeal,  Second  District  Cslifomia. 
Aac  2,  1009.) 

1.  OannNAi.   Law    (|   1028*)— Appiai.ablb 

JUDOMBNTS. 

Appeal  does  not  He  from  a  verdict  (Pen. 
Code,  I  1237),  aathorizing  one  only  from  a 
final  Jadnheat  of  conviction,  an  order  denyinr 
a  new  trial,  fLtA  an  order  after  Judcment ;  bat 
matters  which  ic^ht  be  reviewed  on  aadi  a& 
appeal  may  be  reviewed  on  appeal  from  the 
judgment  and  the  order  denying  a  new  trial. 

[Ed.  Note.— For  other  eases,  see  Criminal  Iiaw» 
Cent  Dig.  if  2583-2698;   Dee.  Dig.  f  102S.«1 

2.  Cbuinai.  X^yr  (|  372*)— Evidkncb  of  Vat- 

TBBS  StresCQUKNT  TO  OfTENSE. 

On  a  proaecntlon  for  receiving  stolen  goods, 
the  state  oouM  giraw,  not  only  that  on  the  day 
charged  and  on  prior,  days  defendant  received 
from  one  who  had  stolen  them  from  his  em- 
ployer's store  Dew  goods,  for  which  he  paid  such 
employe  one-fifth  tMir  value,  but  also  that  oo 
the  day  subaegoent  such  employe  was  Intsp- 
cepted  while  talcing  some  such  goods  from  his 
employer's  store,  and  then,  with  the  consent  and 
at  such  employer's  request,  took  such  goods  to 
defendant's  house,  and  defendant  then  made  a 
like  purchase  thereof  of  him;  there  beiag  a 
clear  connection  between  the  last  two  transao- 
tions,  from  the  latter  of  which  it  might  be  in- 
ferred he  was  guilty  of  the  former. 

[Bd.  Note.— For  other  eases,  see  Criminal  Law, 
Cent  Dig;  |  883;    Dec.  IMg.  I  372.*] 
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8.  CvaanAX.  L&w  (I  1170*)— Asfkait-Habk- 

LE88  KBROB. 

Bzclusion  of  tbe  record  ol  conviction  of  a 
witness  was  harmless ;  be  having  admitted  his 
guilt,  and  the  character  of  his  senteocs  having 
nothing  to  do  with  his  credibility,  or  with  the 
guilt  of  defendant  in  receiving  tbe  goods  for 
the  theft  of  which  witne^  was  convicted. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  1170.»] 

4.  Cbiuinai,  Law   (J  315*)— Prkbcmptionb— 

OONTIirtJANCB  OF  FACT— ORDIWAWCES. 

An  ordinance  regularly  passed  is  admissible, 
without  proof  of  its  having  continned  to  be  a 
law  to  the  time  in  question ;  there  being  a  pre- 
sumption thereof, .  which  defendant  must  over- 
come by  showing  its  repeal. 

[Ed.  Mote.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  748;   Dec.  Dig.  {  S15.*] 

Appeal  from  Superior  Court,  Los  Angelea 
County;  Curtis  D.  Wilbur,  Judge. 

Jake  Zimmerman  was  couTlcted  of  re- 
ceiving aUAea  goods,  and  a.ppecLl8.    Affirmed. 

F.  W.  Allender,  for  aiypellant  U.  S. 
Webb,  Atty.  Gen.,  and  Oeorge  Beebe,  Dep- 
uty Atty.  Gen.,  for  tbe  People. 

TAG6ART,  3.  Information  charging 
crime  of  receiving  stolen  property.  Verdict 
of  guilty,  and  appeal  is  from  the  verdict. 
Judgment,  and  an  order  denying  defendant's 
motion  for  a  new  trial.  No  appeal  lies  from 
the  verdict  in  this  state  (Pen.  Code,  {  1237), 
but  on  tbe  appeal  from  the  Judgment  and 
order  -we  may  consider  the  matters  here  urg- 
ed as  error. 

The  testimony  of  the  person  from  whom 
the  goods  were  received  shows  that  he  was 
a  shipping  clerk  for  the  corporation  whose 
goods  were  stolen,  but  without  authority  to 
sell.  During  the  year  1908  he  carried  away 
from  bis  employer's  place  of  business  a 
large  number  of  articles  (approxitnately 
500),  which  he  sold  to  defendant  in  some  8 
or  10  transactions,  some  of  which  were  had 
at  his  own  house  and  some  at  the  house  of 
defendant  These  articles  were  all  new,  and 
be  sold  them  to  defendant  for  about  20  per 
cent,  of  tbdr  market  value.  The  last  of 
these  transactions,  prior  to  tbe  date  of  the 
arrest  of  defendant,  took  place  on  Decem- 
ber 14,  1908.  On  tbe  evening  of  December 
15,  1908,  when  leaving  bis  employer's  place 
of  business,  the  witness  again  took  some 
articles  of  similar  character  to  those  sold  to 
defendant  on  December  14,  1908  <to  wit, 
brass  pipe  fittings,  gate  valves,  stop  cocks, 
etc),  for  the  purpose  of  selling  them  to  de- 
fendant, but  was  Intercepted  by  some  police 
officers  who  were  watching  his  movements, 
and  required  to  return  to  the  place  from 
whence  he  took  the  goods.  The  articles 
were  then  marked  for  Mentlflcatlon  In  the 
presence  of  the  secretary  and  manager  of 
the  corporation  owner,  and  the  witness  was 
accompanied  to  the  house  of '  defendant  by 
the  officers,  who  concealed  themselves  while 
defendant  purchased  the  articles  from  the 


witness,  an<)  then  eame  forward  and  took 
the  defendant  Intq  custody.  Upon  examin- 
ing the  premlsesvof  defendant  other  articles 
were  found,  among  .which  were  four  two- 
inch  valves,  shown  by  the  evidence  to  be 
some  of  the:  articles  that  defendant  pur^ 
chased  from  the  witness  on  December  14, 
1908. 

The  information  alleges  the  crime  to  have 
been  committed  on  December  16,  1908,  but 
at  the  request  of  defendant  the  prosecution 
was  required  to  elect  the  date  as  to  which  ■ 
conviction  would  be  asked,  and  the  district 
attorney  named  December  14,  1908.  EM-. 
dence  as  to  all  the  transactions  was  Intro- 
daced,  including  that  of  December  15,  1906, 
the  latter  being  objected  to  by  the  defend- 
ant It  Is  contended  by  appellant  that  it 
was  prejudicial  error  for  the  court  to  admit 
evidence  of  the  transactlcm  of  December 
15,  1908,  becanae  tbe  transaction  was  subse- 
quait  to  tbe  date  on  which  the  district  at- 
torney elected  to  prove- the  offense  charged. 
In  support  of  this  contention  People  v.  WU- 
lard,  92  CaL  487,  28  Pac.  585,  is  cited.  Ac* 
cepting  that  case  as  correctly  declaring  the 
law  in  respect  to  the  matters  then  before 
the  Smureme  Court,  It  may  easily  be  distin^ 
gruished  from  the  case  before  us.  The  cir- 
cumstances of  the  traoaaction  of  December. 
15,  1908,  which  were  given  In  evidence,  were 
merely  those  attendii«  the  arrest  of  the  de- 
fendant They  did  not  constitute  an  of- 
teaae,  as  the  goods  were  taken  to  the  de- 
fendant's house  with  the  consent  and  at  the 
request  of  the  owner,  and  the  jury  were 
specially  lnstr^cted  by  tbe  trial  court  that; 
proof  of  these  acts  did  not  constitute  ^oot 
of  the  oCTense  ehargetd-  In  soma  of  the  cases 
in  which' the  Introduction  of  evidence  as  to 
transactions  of  similar  character  is  consider- 
ed solely  with  reference  to  the  question 
whether  or  not  the  evidence  of  tbe  other  of- 
fense Is  Intended  to  show  guilty  knowledge 
on  the  part  of  the  defendant  at  the  time  of . 
the  tranHaotlou,  It  has  been  said  that  the- 
facts  to  be  admitted  must  contain  some  ele- 
ment of  notice  or  warning,  and  therefore,  if 
they  relate  to.  matters,  subsequent  to  the 
principal  offense,,  are  not  admiaslbla  Con* 
ceding  this  to  be  a  ixcoper  deduction  when 
guilty  knowledge  is  tbe  only  matter  being 
considered,  when  motive  and  intent  are.  un- 
der coniiideratlon,  it  is  said,  a  broader  fltid 
is  opened.  People  v.  Harben,  5  CaL  App.  29, 
33,  91  Pac.  898.  Where  the  purpose  Is  to 
show  motive  or  system,  tbe  evidence  iS'  ad- 
missible if  It  have  a  direct  tead«icy,  in 
view  of  the  sun-oundlng  circumstances,  to 
prove  motive  or  Intent  or  other  material 
fact,  notwithstanding  it  has  a  tendency  to 
prove  a  distinct  offense  also.  There  Is  a 
clear  connection  between  the  transaction  of 
December  14th  and  that  of  December  15th, 
from  which  the  jury  might  have  logically 
inferred  that  if  the  defendant  was  guilty  of 
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one,  he  was  guilty  of  tbe  other.    People  v. 
Cook,  148  Oal.  334,  341,  83  Pac.  43. 

There  was  no  oror  prejudicial  to  deteaA- 
ant  In  denying  hlg  request  to  introduce  tbe 
record  of  conviction  of  the  witness  King. 
He  (King)  admitted  bis  guilt,  and  this  was 
the  stealing  which  constituted  the  basis  of 
the  offense  of  receiving  stolen  property  for 
which  defendant  was  being  tried.  The  rec- 
ord evidence,  If  Introduced,  would  only 
have  confirmed  what  tbe  witness  himself 
bad  already  testified  to  without  objection. 
We  are  unable  to  see  how  defendant  was 
prejudiced  by  the  exclusion  of  the  evidence. 
The  character  of  King's  sentence  had  noth- 
ing to  do  with  his  credibility  or  defendant's 
guilt. 

An  ordinance  of  the  city  of  Los  Angeles 
requiring  Junk  dealers  to  make  reports  to 
the  chief  of  police  of  certain  kinds  of  ar- 
ticles when  purchased  by  them  was  intro- 
duced In  evidence,  and  testimony  given  on 
behalf  of  the  people  to  show  that  defendant 
was  a  Junk  dealer,  and  that  be  had  not  com- 
piled with  the  requirem^its  of  tbe  ordi- 
nance In  this  respect.  Defendant  objected 
to  the  introduction  of  the  ordinance,  and 
urges  that  its  admission  was  error  because 
tbe  aflidavlt  of  publication  thereof  Is  dated 
June  23,  1899,  and  tiiere  is  ho  evidence  to 
show  that  It  continued  to  be  a  law  of  the 
dty  of  liOs  Angeles  on  the  14th  and  15th 
days  of  December,  1808.  The  ordinance  was 
proved  as  required  by  subdivision  5,  |  1918, 
Code  Civ.  Proc,  and  the  prima  facie  show- 
ing made  entitled  It  to  be  received  in  evi- 
dence. If  the  objection  urged  were  good,  the 
prosecution  would  be  required  to  prove  a 
negative,  and,  as  the  matter  Is  one  of  rec- 
ord, this  could  only  be  established  by  the 
introduction  of  all  the  ordinances  passed  by 
tbe  dty  since  the  date  of  the  passage  of  the 
original  ordinance,  in  order  that  the  court 
might  determine  that  the  original  ordinance 
had  not  been  repealed.  We  are  of  opinion 
that  the  burden  Is  upon  the 'defendant  to 
overcome  the  presumption  raised  by  the  in- 
troduction of  an  ordinance  regularly  passed. 
Merced  Co.  v.  Fleming,  ill  Cal.  48,  49,  43 
Pac.  .'592;  People  v.  Baldwin,  117  Cal.  244, 
250,  49  Pac.  186.  No  Other  objection  to  the 
introduction  of  the  ordinance  is  urged. 

No  prejudicial  error  appearing  in  the 
record,  the  Judgment  and-  order  appealed 
from  aie  affirmed. 

We  concur:    ALX.EIN,  P.  J.;   SHAW,  J. 


BITTER  et  ux.  v.  BRA.\Sn.     (Civ.  087.) 

(Court  of  Appeal,   Second   District,   California. 

Sept.  3,  1909.     RchearinR  Denied  by 

Supreme  Court  Oct.  28,  1909.) 

1.  Judgment  (J  l32*)— Default— Prematore 

EWTBY. 

Code  Civ.  Proc.  {  1016,  provides  for  service 
of  papers  upon  tbe  attorney  of  a  nonresident 


party.  Section  407  provides  that  a  summons 
shall  direct  an  answer  within  10  days  if  serv- 
ed within  the  county,  and  within  30  days  if 
served  elsewhere.  Defendant  filed  a  cross-com- 
plaint under  section  442,  and  on  December  23, 
1908,  served  the  same  on  plaintiffs'  attorneys. 
On  January  17,  1909,  defendant  served  the 
cross-complaint  on  plaintiffs  personally.  On 
January  22,  1909,  default  was  entered  for  fail- 
ure to  answer  the  cross-complaint.  Another  en- 
try of  default  was  made  on  January  29,  1909, 
and  on  February  2,  1909,  Judgment  was  enter- 
ed on  the  default  SeM,  that  the  personal  serv- 
ice was  unnecessary  and  surplusage,  and,  wheth- 
er plaintiff's  attorneys  resided  in  the  county  or 
elsewhere,  plaintiffs  were  in  default  at  least  as 
early  as  January  22d,  and  if  they  resided  in 
the  county  plaintiffs  were  in  default  after  10 
days  from  December  23d,  and  the  entry  of  de- 
fault was  not  premature. 

[Ed.  Note. — For  other  cases,  see  Jodsment, 
Cent.  Dig.  i§  211,  212;  Dec.  Dig.  §  132.*] 

2.  JuDOUENT  (§  132*)— Default— Pbematurb 
Entry. 

If  such  personal  service  was  necessary,  the 
entry  of  default  on  January  29th  was  not  pre- 
mature. 

[Ed.  Note.— ror  other  cases,  see  Judgment, 
Cent  Dig.  fl  211,  212;    Dec  Dig.  i  132.  •] 

3.  JuDOKENT   (I    120*)— Defauli^Bntbt   or 
Default. 

The  entry  of  a  default  in  the  minutes  of 
the  court,  on  plaintiff's  failure  to  answer  a 
cross-complaint,  did  not  render  it  invalid. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f  210;   Dec.  Dig.  S  120.*] 

4.  JUDOMKNT     (§     131*)— DEFAULt-EUTBT    OF 

JUDOIIENT. 

Plaintiffs  cannot  complain  of  the  clerk's 
delay  in  entering  a  judgment  for  defendant  on 
plaintiffs'  default;  the  provision  requiring  it  to 
be  entered  immediately  being  merely  directory 
and  for  the  benefit  of  the  party  obtaining  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ft  160,  245;   Dec.  Dig.  |  131.«] 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  N.  P.  Conrey,  Judge. 

Action  by  John  G.  Bitter  and  wife  against 
F.  Braash,  In  which  defendant  filed  a  cioss- 
complalnt.  FYom  a  default  Judgm«it  for 
defendant  on  tbe  cross-complaint,  and  from 
an  order  denying  plaintiffs'  motion  to  strike 
the  answer  and  cross-complaint,  and  from 
an  order  denying  their  motion  to  set  aside 
the  default  entered  thereon,  plaintiffs  appeal. 
Affirmed. 

M.  Bandall  and  Randall  &  Gaines,  for  ap- 
pellants.   C.  Ibeson  Sweet,  for  respondent. 

TAGGABT,  J.  Action  to  cancel  promis- 
sory note.  Default  Judgment  was  entered 
on  cross-complaint  of  defendant  praying  for 
Judgment  on  the  note.  Appeal  is  by  plaintiff 
from  this  Judgment,  from  an  order  of  the 
superior  court  denying  his  motion  to  strike 
defendant's  answer  and  cross-complaint  from 
the  files,  and  from  an  order  of  the  court 
denying  his  motion  to  set  aside  the  default 
entered  on  the  crosscomplnint. 

Complaint  was  filed  December  3,  1908,  de- 
murrer thereto  December  11th,  and  on  De- 
cember 18,   1908,  demurrer  was  overruled. 


•For  other  cMes  lee  uune  topic  and  section  NUMBER  In  Dec.  *  Am.  Diss.  1907  to  date,  &  Reporter  Indexes 


Digitized  by 


Google 


Not.) 


BTATE  r.  OLABK. 


693 


On  December  23,  1906,  an  answer  and  cross- 
complaint  separately  stated  but  bound  as 
one  Instrument,  stated  in  tbe  transcript  to 
have  been  "duly  verified,"  was  served  on  the 
attorneys  for  plaintiff;  their  acceptance  of 
service  being  as  follows:  "Received  copy  of 
within  answer  &  cross  this  23rd  day  of  Dec., 
1908,  Randall  &  Gaines,  attorney  for  plain- 
tlfT' — their  residence  not  being  given.  On 
January  18,  1909,  personal  service  of  the  an- 
swer and  cross-complaint  was  mav'e  on  both 
plaintiffs  in  Los  Angeles  county,  and  default 
for  failure  to  answer  the  cross-complaint 
was  entered  by  the  clerk  of  the  superior 
court  on  January  22,  1900.  The  record  also 
shows  a  minute  entry  of  such  default  by  the 
court  on  motion  of  attorney  for  defendant  on 
January  29,  1909,  and  on  February  2,  1909, 
Judgment  was  entered  by  the  clerk  on  default 
for  failure  to  answer  the  cross  complaint,  for 
the  amount  due  on  the  note  and  tot  costs. 
On  February  13,  1909,  plaintiffs  served  no- 
tice that  on  February  19,  1909,  they  would 
move  the  court  to  set  aside  the  default 
Judgment  and  all  subsequent  proceedings  for 
Irregularity,  in  that  the  default  was  entered 
betore  the  time  to  answer  the  pvoss-com- 
plaint  had  expired;  also,  that  they  would 
move  the  court  to  strike  out  the  paper  pur- 
porting to  be  an  answer  and  cross-complaint 
because  not  signed  and  verified;  and,  also, 
for  Judgment  on  the  pleadings,  for  the  reason 
that  no  answer  to  the  complaint  was  filed  In 
-the  time  allowed  by  law.  On  the  day  noticed 
the  motion  to  strike  out  was  denied  and  tbe 
motion  to  set  aside  the  default  continued  to 
February  26th  that  plaintiffs  might  file  offi- 
darits  In  support  of  that  motion,  and  on  the 
last-named  date  the  motion  was  denied.  Tbe 
afildaTits  filed  appear  to  be  framed  upon  the 
theory  that  they  are  intended  to  support  an 
application  for  relief  nnder  section  473, 
Code  Civ.  Proc.,  Instead  of  a  motion  on  the 
groimd  of  "irregularity"  in  entering  default 
before  the  time  for  answering  had  expired ; 
bat  treated  as  a  showing  nnder  section  473 
they  are  InsufDcient  and  wltboat  any  showing 
on  the  merits.  The  complaint,  which  was 
Terified,  was  not  made  a  part  of  the  show- 
ing on  the  motion ;  but,  even  If  it  had  been, 
we  are  not  prepared  to  say  the  court  abused 
Its  discretion  In  denying  the  motion. 

There  was  no  "irregnlarlty"  in  the  entry 
of  the  defanit  of  plaintiffli  for  failure  to 
answer  the  cross-complaint.  Prior  to  the  en- 
try of  the  Judgment  they  were  regularly 
terved  with  the  crb8»>contp1aInt.  Under  sec- 
tion 1015  of  the  Code  of  Civil  Procedure,  the 
.service  made  on  their  attorneys  on  Decem- 
ber 23,  1908,  set  the  time  running  wltbtn 
which,  under  the  provisions  of  section  -442, 
Code  ClT.  Proc,  they  must  answer  or  demur 
to  the  cross-complaint.  Estate  of  Nelson, 
128  Cal.  242,  60  Pac.  772;  Rose  v.  Mesmer, 
134  Cal.  469,  66  Pac.  094 ;  Wood  r.  Johnston, 
S  Cal.  App.  238,  96  Pac.  508.     Whether  the 


attorneys  resided  In  Los  Angeles  county  or 
elsewhere,  the  plaintiffs  were  in  default  at 
least  as  early  as  the  22d  day  of  January. 
1909.  If  they  resided  In  Los  Angeles  county, 
the  time  expired  In  10  days  after  December 
23,  1908.  The  second  entry  of  default  made 
on  January  29, 1909,  by  the  court,  apparently 
based  upon  the  service  on  the  parties  per- 
sonally on  January  18th  in  the  county  where 
the  action  was  brought,  was  sufficient  upon 
which  to  predicate  the  default  Judgment  If 
personal  service  on  the  parties  had  been 
necessary;  but  such  service  was  mere  sur- 
plusage and  without  effect  upon  the  question. 

Whichever  service  Is  relied  upon,  however, 
the  time  for  plaintiffs  to  answer  had  expired 
before  their  default  was  entered.  The  entry 
of  default  in  the  minutes  of  the  court  did 
not  render  it  invalid  or  Ineffective,  and  the 
delay  of  the  clerk  in  entering  the  Judgment 
on  tbe  default  is  not  a  matter  of  which  plahi- 
tlffs  can  complain.  The  provision  that  it  shall 
be  entered  immediately  is  merely  directory 
and  for  the  benefit  of  the  party  in  whose 
favor  the  Judgment  Is  given,  and  the  plain- 
tiffs cannot  Invoke  such  failure  for  the  pur- 
pose of  annulling  the  Judgment  in  defend- 
ant's favor.  Edwards  v.  Hellings,  103  Cal. 
204,  207,  37  Pac.  218. 

We  see  no  error  in  the  rulings  of  the  trial 
court,  and  Judgment  and  orders  appealed 
from  are  affirmed. 

We  concur:    ALLEN,  P.  J. ;    SHAW,  J. 


STATE  V.  CLARK.     (No.  1,813.) 

(Supreme  Court  of  Nevada.    Nov.  1,  1900.) 

1.  Escape  (J  9*)— Indictment. 

Comp.  Laws,  i  4208,  provides  that  an  in- 
dictment is  sufficient  if  it  can  be  underatockl 
therefrom  that  it  is  entitled  in  a  proper  court ; 
that  it  was  found  by  a  grand  Jury  of  the  proper 
district ;  that  defendant  is  named  or  described ; 
that  the  offense  was  committed  at  some  place 
within  the  court's  jurisdiction,  and  at  some  time 
prior  to  the  time  of  finding  the  indictment ;  that 
the  offense  charged  is  clearly  set  forth  in  ordi- 
nary and  concise  language,  and  stated  with  snob 
eertainty  as  to  enable  tbe  court  to  pronounce 
judgment  upon  a  conviction.  Section  4810  pro- 
vides that  every  person  lawfully  confined  In  a 
county  jail  who  shall  escape  or  attempt  to  es- 
cape shall  be  punished.  Accused  was  indicted 
for  "tbe  crime  of  attempting  to  escape  from  a 
county  Jail,"  in  that,  while  accused  was  law- 
fully confined  in  the  Jail  of  said  county  under 
an  indictment  for  burglary,  be  "did  willfully, 
unlawfully,  and  feloniously  attempt  to  break  out 
of  said  county  jail  and  in  pursuance  of  said  at- 
tempt did  willfully,  unlawfully,  and  feloniously 
break  out  of  a  cell  In  said  county  jail"  in  which 
he  was  confined,  and  assaulted  and  overpowered 
a  jailer  of  said  jail,  contrary  to  tbe  statute,  etc. 
Held,  that  the  indictment  sufiiciently  alleged 
that  the  acts  complained  of  were  done  with  in- 
tent to  escape,  as  the  word  "feloniously"  means 
"done  with  intent  to  commit  a  crime,"  and  with 
a  design  on  the  part  of  the  accused  to  commit 
the  felony  with  which  he  is  charged,  and  the 
word  "attempt"  implies  both  an  intent  and  an 
emdeavor  to  accomplish  It.  and  that  the  indict- 
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m<>nt  compUei  with  reqairemeuts  of  section 
4208. 

[Ed.  Note.— For  other  cases,  see  Escape,  Ocnt. 
Dig.  §§  tt,  11-16:   Dec.  Dig.  §  9.* 

For  otiier  defiai  lions,  see  Words  and  Phrases, 
vol.  3,  pp.  2730-2735 ;  vol.  1,  p.  621 ;  vol.  8,  p. 
7586.] 

2.  Escape  (J  10*)  —  AnuissiBrLiTY  of  Evi- 
dence. 

In  a  prosecution  for  escape,  evidence  to  es- 
tablish the  acts  of  accused  in  malcinR  the  at- 
tempted escape  as  charged  in  the  indictment  are 
admissitile  to  prove  his  criminal  intent,  as  the 
logical  deduction  is  that  a  person  intended  to  do 
what  he  did  do. 

[Ed.  Note.— For  other  cases,  see  Escape,  Cent. 
Dig.  IS  17,  18;   Dec.  Dig.  §  10.*] 

3.  Cbiminai,  Law  (8  322*)— Evidence— Pbe- 
SUMPTION— OrnciAi.  Putt. 

Where  no  irregularities  appear,  it  will  be 
presumed  that  public  officers  do  as  the  law  and 
their  dunes  require  them. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  728;   Dec.  Dig.  {  322.*] 

4.  Escape  (g  6*)— Xatube  and  Element  of 

OFrCNSES. 

Where  a  person  is  confined  iii  a  jail  under 
an  indictment  regularly  brought  against  him 
llor  a  crime  and  he  attempts  to  escape,  he  com- 
mits a  crime,  although  the  bench  warrant  tmder 
wUdi  he  was  arrested  was  irregularly  issued, 
but,  when  the  imprisonment  is  unlawful,  the 
riglit  to  liberty  is  absolute,  and  the  one  who  is 
confined  Is  not  guilty  of  the  offense  of  e8cai>e  by 
regaining  it. 

[EM.  Note.— For  other  cases,  see  Elscape,  Cent. 
Dig.  {  7 ;   Dec.  Dig.  8  6.*] 

Appeal  from  District  Court,  Esmeralda 
County, 

Of  Clark  was  convicted  of  an  attempt  to 
escape  from  jail,  and  appeals.    Affirmed. 

C.  C.  Ward,  for  appellant.  R.  O.  Stod- 
dard, Atty.  Gen.,  for  the  State. 

SWEENET,  J.  The  appellant,  having  been 
tried  and  convicted  of  an  attempt  to  escape 
from  a  county  jail,  and  sentenced  to  10  years' 
imprisonment,  now  seeks  the  Intervention  of 
this  court  for  a  new  trial.  He  contends  that 
the  trial  court  erred  in  admitting  any  testi- 
mony In  the  cause,  for  the  reason  assigned 
that  the  Indictment  is  fatally  defective  be- 
cause it  is  not  specifically  alleged  in  the  in- 
dictment that  the  defendant  did  the  acts  com- 
plained of  With  the  Intent  to  escape,  and,  fur- 
ther, that  the  bench  warrant,  not  having  been 
legally  Issued,  was  insufficient  to  place  the 
defendant  in  legal  custody.  A  review  of  the 
record  in  this  case  will  show  .that  neither 
of  these  positions  are  well  taken.  The  crime 
for  which  defendant  was  Indicted  reads  thus : 
"Every  person  lawfully  confined  In  a  county 
jail,  IXC  in  the  custody  of  any  officer  or 
person,  tmder  a  lawful  arrest,  who  shall  es- 
cape or  break  away  from  such  officer  or 
person,  or  shall  escape  from  or  break  out  of, 
or  attempt  to  escape  from  or  break  out  of, 
sucb  jail,  shall,  on  conviction  thereof,  be 
punished.  •  •  •  And  In  case  such  person 
is  under  arrest,  or  confined  In  jail,  upon  a 
charge  of  felony,  and  so  escape,  or  break 
away  from,  such  arrest,  or  escape  from,  or 


break  out  of,  or  attempt  to  break  out  of. 
such  jail,  then,  upon  conviction,  he  shall 
be  punished  by  Imprisonment  in  the  state 
pnson  not  less  than  one  nor  more  than  ten 
vears."  Section  4840.  Comp.  Laws.  The  In- 
dictment.  after  due  entitlement  of  court  and 
cniise.  Is  as  follows:  "Defendants,  O.  Clark, 
Harry  May,  and  W.  O.  Grady,  above  named, 
are  accused  by  the  grand  jury  of  Esmeralda' 
county,  state  of  Nevada,  by  this  Indictment 
found  this  4th  day  of  September,  A.  D.  1906» 
of  a  felony,  to  wit,  the  crime  of  attempt  t» 
escape  from  a  county  Jail,  committed  aa 
follows:  Said  defendants,  a  Clark,  Hairy 
May,  and  W.  O.  Grady,  and  each  of  them,  on 
the  1st  day  of  August,  A.  D.  one  thonsand 
nine  hundred  and  eight,  or  thereaboatu,  and 
before  the  finding  of  this  indictment,  at  the 
connty  of  BSsmeralda,  state  of  Nevada,  were 
and  each  of  them  was  lawfully  conflned  in 
the  county  jail  of  Esmeralda  connty,  state 
of  Nevada,  under  an  Indictment  returned  by 
the  grand  jury  of  Esmeralda  county,  state 
of  Nevada,  charging  them,  and  each  of  thooi, 
with  the  crune  of  bnrglary,  and  the  said  de- 
fendants, and  each  of  them,  while  lawfully 
conflned  In  the  said  connty  jail  as  aforesaidt 
at  the  time  and  place  aforesaid,  did  willfully, 
unlawfully,  and  felontonsly  attempt  to  break 
out  of  said  county  jail,  and  in  pursuance  of 
said  attempt  did  wlllfnUy,  imlawfully,  and 
feloniously  break  out  of  a  cell  la  aald  county 
jail  in  whicjh  they  and  each  of  them  were 
confined,  and  assault  and  overpower  a  jailer 
of  said  county  jail ;  all  of  whldi  is  ccmtrary 
to  the  form,  force,  and  effect  of  the  statute 
in  such  ease  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Nevada. 
A.  H.  Swallow,  District  Attorney  of  Bsmeral- 
da  County,  Nevada."  This  court  has  held 
that,  where  a  specific  intent  is  re<]nired  by 
statute  to  oonstltnte  the  crime,  sucb  specific 
Intent,  being  an  essential  ingredient  of  the 
crime  Itself,  must  be  alleged  and  proved  be- 
yond a  reasonable  doubt    SUte  t.  Bodrhiuea, 

31  Nev.  ,  102  Pac.   863.     The  Supreme 

Court  of  this  state  in  line  with  the  orer- 
whelmlng  weight  of  authority  haa»  however, 
also  held  that  when  the  statnte  forbids  the 
doing  of  a  certain  thing,  and  Is  silent  conceni- 
ing  the  intent  With  which  it  hi  done,  a  person 
doing  the  unlawful  act  forbidden  by  Uw  ia 
guilty  of  the  crime  charged,  even  tbongh  he 
had  no  wrongful  intent  beyond  that  whldi 
is  inrolTed  in  the  doing  of  the  acta  prohibited. 
State  T.  mchfeld,  28  Nev.  304^  46  Poc  SOB. 
34  L.  R.  A.  784,  62  Am.  St.  Rep.  80a  So,  la 
the  present  case,  admitting  hot  not  eonced- 
ing,  because  we  believe  with  the  jury  otilter- 
wise,  tliat  the  defendant  had  no  intention 
of  escaping,  the  indictment  auSlcientiy  char- 
ges and  the  record  aubatantiatea  the  chargea 
that  he  did  ttaoee  thinga  charged  in  the  in- 
dictment especially  made  criminal  and  for- 
bidden by  law.  Oonunonwealth  v.  Mash,  7 
Mete.  (Mass.)   472;    State  v.   Volgbt,  90  N. 
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C.  741 ;  Conmwnveafth  t.  Conley,  168^  BIaM<  i 
689,  40  N.  E.  862 ;  Myers  v.  State,  1  Conn. 
502;  State  v.  Anderson,  3  Nev.  256;  State 
V  Johnson,  9  Nev.  178;  State  v.  Angelo,  18 
Nev.  425,  4  Pac.  1080;  State  v.  Goodenow,  65 
Me.  30;  Hood  ▼.  State,  66  Ind.  268.  23  Am. 
Rep.  21;  Davis  v.  Commonwealtb,  13  Bnsh 
(Ky.)  818;  Wharton's  Orlmlnal  Evidence  (8th 
Ed.)  S  725. 

The  Supreme  Court  of  Oregon,  In  passing 
upon  an  Indictment  of  a  similar  nature  of 
crime  to  the  one  undeir  consideration,  very 
aptly  observes  and  correctly  quotes  in  sup- 
port thereof  authorities  which  sustain  its 
position,  as  follows:  "The  Information  char- 
ges that  the  defendant  assisted  Bland  in  an 
attempt  to  escape  by  doing  certain  specific 
acts.  As  he  could  not  assist  in  an  attempt 
to  escape  unless  such  attempt  was  actually 
made,  the  allegation  is  sufficient,  after  ver- 
dict, that  Bland  in  fact  attempted  to'  escape, 
and,  as  an  attempt  to  escape  necessarily  in- 
volves an  intent  to  do  so,  It  follows  that 
he  had  such  an  Intept  There  is,  of  course, 
a  distinction  between  an  intent  and  an  at- 
tempt. Intent  is  a  quality  of  the  mind,  and 
implies  a  purpose  only,  while  an  attempt  im- 
plies an  effort  to  carry  that  purpose  Into 
execution ;  but  there  can  be  no  attempt  nntU 
there  has  been  an  intent.  Mr.  Bishop  says: 
'An  attempt  always  implies  a  specific  intent, 
not  merely  a  general  mental  culpability. 
When  we  say  that  a  man  attempted  to  do  a 
thing,  we  mean  that  he  intended  to  do  spe- 
cifically it,  and  proceeded  a  certain  way  in 
the  dolus.  The  intent  In  the  mind  covers  the 
thing  in  full.  The  act  covers  It  only  in  part.' 
1  Blah.  Cr.  Law  (5th  Efl.)  {  729.  An  attempt, 
therefore^  embodies  both  the  intent  to  do  a 
thing,  and  a  direct  ineffectual  act  dime  to- 
ward its  commission.  1  McClaln,  Cr.  Law, 
I  222.  Hence  the  charge  of  an  attempt  neces- 
sarily includes  and  is  equivalent  to  a  charge 
of  an  intent  to  accomplish  wtiat  was  intend- 
ed. Johnson  v.  State,  14  Oa.  55;  Prince  v. 
State,  35  Ala.  ?67.  We  are  of  the  opinion, 
therefore,  that  the  information  sufficiently 
charges  that  Bland  had  an  Intent  to  escape." 
State  v.  Daly,  41  Or.  515,  70  Pac.  707.  "The 
single  word  'attempt'  carries  the  double  idea 
both  of  an  intent  and  the  endeavor  to  accom- 
plish it ;  a  proposition  everywhere  held."  2 
BIsh.  New  Cr.  Procedure,  i  91.  The  woird 
"feloniously"  has  l>een  defined  by  Webster 
and  by  innumerable  authorities  in  a  legal 
sense  to  mean  "done  with  intent  to  commit  a 
crime,"  and.  when  the  word  "feloniously"  in 
an  indictment  is  interpreted,  It  means  that 
the  act  was  done  with  the  intent  to  commit 
a  crime  and  witli  a  design,  on  the  part  of 
the  perpetrator  to  commit .  the  felony  with 
wbidt  he  is  charged.     State  v.  Hughes,  31 

Nev.  ,  102  Pac.  562;    State  v.  Douglas, 

53  Kan.  669,  37  Pac.  172 ;  People  v.  Wlllett. 
102  N.  X.  251.  6  N.  E.  301 :  State  v.  Noland, 
Ul  Mo.  47a  19  S.  W.  715 ;  Phelps  v.  People. 
7^  N.  T.'834;  People  T.  Butler,  1  Idaho,  281  j 


People  T.  Oonn^,  97  K.  TC.  68:  Stat^v.  Recb* 
nitE,  20  Mont  483,  52  Pac.  204 :  State  v.  Beyle, 
28  Iowa,  522;  Hamilton  v.  State,  142  Ind.. 
276,  41  N.  E.  588;  State  v.  Smith,  31  Wash. 
248,  71  Pac.  767 ;  State  v.  Halpin,  16  S.  D. 
170,  91  N.  W.  605.  The  indictment,  tested 
by  the. requirements  of  the  law  of  this  state 
(Comp.  Laws,  {  4208),  and  the  authorities 
herein  cited  and  reasons  given,  is  sufficient 
without  the  specific  allegation  of  intent.  As 
the  Supreme  Court  of  this  state  in  the  case 
of  State  V.  McGinnis,  6  Nev.  109.  lias  prop- 
erly held  that  "criminal  intent  can  only  t>e 
proven  as  a  deduction  from  -declarations  or 
actSi  When  the  acts  are  established,  the 
natural  and  logical  deduction  is  that  de- 
fendant intended  to  do  what  he  did  do,  and, 
if  be  offers  no  excuse  or  palliation  of  the 
act  done,  such  deduction  becomes  conclusive'*' 
'■ — the  evidence  admitted  over  defendant's  ob- 
jection which  tended  to  establish  the  acta  of 
defendant  in  making  the  attempted  escape 
as  charged  in  the  indictment  from  which  the 
Jury  deduced  its  verdict  of  guilty  was  all 
properly  admitted  in  evidence.  State  v.  Rlgg, 
10  Nev.  288;  State  v.  Angelo,  18  Nev.  425,  4 
Pae.  1080. 

2.  The  defendant  in  the  present  case,  while 
convicted  of  an  attempt  to  escape  from  a 
county  Jail,  was  at  tlie  time  of  the  outbrealc 
held  under  an  indictment  regularly  brought 
against  him  for  burglary.  The  defendant 
has  not  shown  any  Informalities  or  irregu- 
larities in  the  commitment  which  would  Jus- 
tify this  court  In  presuming  that  the  clerk  did 
not  Issue  the  bench  warrant  complained  of  in 
accordance  with  law.  No  irregularities  ap- 
pearing the  presumption  Is  that  public  of- 
ficers do  as  the  law  and  their  duties  require 
them.  Lawson  on  Presumptive  Evidence,  pp.. 
34,  53.  We  believe,  however,  that  the  de- 
fendant was  legally  held  by  the  bench  war- 
rant issued  under  sections  4224,  4225,  Comp. 
Laws.  Even  though  conceding  appellant's 
contention  that  the  bench  warrant  was  Irreg- 
ularly issued,  yet  the  defendant  was  legally 
In  custody  on  the  burglary  Indictment,  and 
hence  appellant's  contention.  If  granted,  would 
avail  nothing.  The  Supreme  Court  of  Cali- 
fornia in  the  case  of  People  v.  Ah  Teung,  92 
Cal.  425,  23  Pac;  578,  15  L.  R.  A.  Hki,  prop- 
erly stated  the  law  of  escape  when  it  said: 
"An  escape  Is  classed  as  a  crime  against' 
public  Justice,  and  the  law,  in  declaring  It 
to  be  an  offense,  proceeds  upon  the  theory 
that  the  citizen  should  yield  obedience  to  the 
law ;  that  when  one  has  been,  by  Its  author- 
ity or  command,  confined  in  a  prison  that  it 
Is  his  duty  to  submit  to  such  confinement  un- 
til delivered  by  due  course  of  law.  no  mat- 
ter whether  he  was  committed  to  await  a  fu- 
ture trial,  or  as  punishment  after  Judgment 
of  conviction,  or  for  any  other  purpose  au- 
thorized by,  law.  But,  when  the  imprison- 
meut  is  unlawful,  and  Is  Itself  a  crime,  the 
reason  which  mnkes  the  flight  from  prison 
as  offense  does  not  epcist.    In  such  a  case  tlie 
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right  to  liberty  Is  absolute,  and  be  who  re- 
gains It  Is  not  guUty  of  the  technical  offense 
of  escape." 

The  Indictment  being  sabstantlally  snffl- 
dent,  and  no  error  appearing  to  the  prejudice 
of  defendant's  rights,  the  Judgment  of  the 
lower  court  Is  aflSrmed.   It  is  so  ordered. 

NOaCBOSS,  O.  J.,  and  TALBOT.  J.,  con- 
cu. 


STATE  T.  GBADT.    (No.  1,816.) 
(Supreme  Court  of  Nevada.    Not.  1,  1909.) 

1.  ESBCAPS     a     11*)  —  TBIAL  —  QUESTIOK     roB 
JUBT. 

Questions  of  fact  ae  to  the  intention  of  ac- 
cused in  making  an  attempted  escape,  with 
which  he  was  charged,  were  for  the  Juiy. 

[Ed.  Note.— For  other  cases,  see  Escape,  Cent 
Dig.  I  20;   Dec.  Dig.  |  ll.«] 

2.  Cbimiitai,  Law  (S  778*)— Tbiait— Ihstbuo- 
noas— Pbesdmftion  of  Innocence. 

An  instruction  that  accused  at  the  begin- 
ning of  the  trial  is  presumed  to  be  innocent,  that 
the  fact  that  an  indictment  had  been  found  was 
not  to  be  taken  against  him,  and  that  it  was 
the  duty  of  the  jury  to  reconcile,  if  possible,  the 
evidence  produced  with  the  presumption  of  ac- 
cused's innocence,  is  not  prejudicial  to  accused. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1847 ;   Dec.  Dig.  {  778.*} 

Appeal  from  District  (Tonrt,  Esmeralda 
(Jounty. 

"W.  O.  Grady  was  convicted  of  an  attempt 
to  escape  from  Jail,  and  appeals.    AfiElmied. 

Clarence  C.  Ward,  for  appellant  B.  C. 
Stoddard,  Atty.  Gen.,  and  L.  B.  Fowler, 
Deputy  Atty.  Gen.,  for  the  State. 

TALBOT,  J.  The  defendant  was  indicted 
Jointly  with  O.  Clark  and  Harry  May  for  the 
crime  of  attempt  to  escape  from  the  county 
Jail.  He  was  granted  a  separate  trial,  and 
he  has  appealed  from  the  Judgment  directing 
his  Incarceration  In  the  state  prison  for  10 
years.  At  the  time  he  attempted  to  escape 
and  In  connection  with  such  attempt  Joined 
In  an  assault  upon  the  Jailor,  be  was  confined 
in  the  county  Jail  under  a  bench  warrant  up- 
on an  Indictment  for  burglary.  So  far  as  ap- 
pears, the  indictment  and  commitment  were 
regular  and  the  confinement  proper.  Ques- 
tions of  fact  and  relating  to  the  intention  of 
the  defendant  In  connection  with  the  at- 
tempted escape  were  for  the  Jury  which 
found  him  guilty  as  charged  in  the  indict- 
ment The  specifications  of  error  presented 
are  substantially  the  same  as  those  this  day 
determined  In  the  case  of  State  v.  Clark,  104 
Pac.  593,  who  was  convicted  imder  the  same 
indictment,  and  the  decision  In  that  case  Is 
conclusive  In  this  one. 

Exception  was  taken  to  Instruction  No.  2 
given  by  the  court,  which  stated  that  the  de- 
fendant at  the  beginning  of  the  trial  was 
presumed  to  be  Innocent,  that  the  fact  that 


an  indictment  had  been  fonad  was  not  to  be 
taken  against  him,  and  that  It  was  Uie  duty 
of  the  Jury  to  reconcile.  If  possible,  the  evi- 
dence produced  with  the  presumption  of  the 
defendant's  Innocence.  This  instruction  was 
quite  favorable  to  the  defendant,  and  in  no 
way  detrimental  to  hlnu 

Exception  was  also  taken  to  the  Introdnc- 
tlon  of  evidence,  but,  as  the  indictment  and 
commitment  were  snfBcient,  the  testimony 
was  properly  admitted. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 


NOBCBOSS,  C.  X. 
concux. 


and   SWEENEY,  J„ 


STATE  T.  ROSS. 
(Supreme  Conrt  of  Oregon.    Oct  19,  1909.) 

1.  EMBBZZI.EMBNT    ({    8*)— STATE    FUNDS— DB- 

POSITS— OwNBBSHiP— ''Special  Deposit." 
Laws  1907,  p.  24S,  by  sections  1,  3,  5,  9. 
and  16  provides  for  the  State  Treasurer  desig- 
nating banks  as  state  depositories  for  receiv- 
ing funds  of  the  state,  excepting  the  educational 
fund,  on  deposit,  and  paying  them  out  on  order 
or  checks  of  the  State  Treasurer,  such  deposits 
to  draw  interest,  and  the  depositories  to  deposit 
securities  or  give  bonds  for  payment  of  such 
deposits  and  interest.  Sections  6,  7,  and  8  pro- 
vide for  the  State  Treasurer  designating  banks, 
as  "active  depositories"  for  the  collection  of 
drafts,  checks,  etc.,  that  he  may  receive  on  ao 
count  of  any  claim  due  the  state,  for  sncb  ao 
tive  depositories  promptly  making  such  collec- 
tions, without  charge,  and  notifying  the  State 
Treasurer  of  the  collection,  and  depositing  se- 
curities for  such  prompt  collection,  and  for  the 
safe-keeping  and  prompt  payment,  on  the  State 
Treasurer's  order,  of  such  collections.  Section 
10  exempts  the  State  Treasurer  from  liability 
for  any  moneys  lost  by  failure  or  inscrivency  of 
a  depository.  Const  art  8,  }  6,  entrusts  the 
investment  of  the  edncational  fund  to  a  bqard  of 
commissioners.  Held,  that  a  deposit  for  collec- 
tion and  safe-keeping  of  which  nature  a  deposit 
of  checks  for  the  edncational  fund  must  be,  is 
a  "special  deposit,"  title  to  which  does  not  pass 
to  the  bank,  as  in  the  case  of  a  general  deposit, 
but  remains  in  the  state,  so  that  the  appro- 
priation of  such  fund  by  a  person  having  custody 
thereof  is  a  larceny  of  stats  funds. 

[Ed.   Note.— For  other  cases,   see   Bmbeasl^ 
ment  Cent  Dig.  {  6 ;   Dec.  Dig.  I  8.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6574,  6575;    vol.  8,  p.  7802.] 

2.  Embezzlement  (§  36*)  —  Oonvebsion  of 
State  Monet  —  Evidence  of  Receipt  of 
Monet. 

Within  B.  4k  O.  Comp.  i  1807,  declaring 
guilty  of  larceny  one  who  "receives  any  money 
for  the  state  and  converts  it  to  his  own  use, 
ehtry  of  credit  to  the  State  Treasurer  on  the 
books  of  a  bank  of  the  amount  of  checks  whicli 
he  deposited  specially  with  it  for  collection  and 
safe-keeniug  is  prima  facie  evidence  that  it  re- 
ceived tne  money. 

[E3d.   Note.— For  other  eases,  see  Embezzle- 
ment, Gent  Dig.  i  60;    Dee.  Dig.  I  86.*] 

3.  ElTBEZZT-EMKNT   (|    II*)— "CONVEBBIOK"    OF 

State  Monet. 

There  was  a  "conversion,"  within  B.  &  (3. 
C!omp.  i  1807,  declaring  guilty  of  larceny  one 
who  receives  money  of  the  state  and  converts  It. 
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where  mone7  being  deposited  In  &  bank  by  the 
State  Treasaier  for  safe-keeping  was  paid  out 
to  others  than  snch  Treaanrec. 

[Ed.   Note.— For  other  cases,   see  Embesale- 
ment,  Cent  Dig.  i  9;  Dec.  Dig.  i  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1562-1570;  toI.  8,  p.  7618.] 
4.  Embezzmment  (8  24*)— Persons  Liable— 

COBPOBATE   OmCERS. 

Under  B.  A  a  Comp.  f  1807,  providing  that 
if  any  person  shall  receive  anj  money  for  the 
state,  or  shall  have  in  his  possession  money  be- 
longing to  the  state,  and  shall  convert  it  to  his 
own  use,  he  shall  be  guilty  of  larceny,  where 
funds  of  the  state  are  specially  deposited  with 
a  corporation  for  safe-keeping,  and  the  funds  are 
used  by  it  so  as  to  constitute  a  conversion,  Its 
officers,  by  whose  authority  it  is  done,  are  guilty 
of  the  offense,  as  it  can  only  liave  possession 
and  act  through  them. 

[Ed.   Note.— For  other  cases,  see   Embezzle- 
ment, Cent.  Dig.  t  SB ;   Dec.  Dig.  {  24.*] 

6.  Embezzlement  (|  11*)- "CoSvebt  to  His 
Own  Use." 

"Convert  to  his  own  use,"  within  B.  &  0. 
Comp.  §  1807,  providing  that  if  any  person  shall 
receive  any  money  for  the  state,  or  shall  have 
in  his  possession  money  belonging  to  the  state, 
and  shall  convert  it  to  his  own  use,  is  equiva- 
lent to  the  term  "conversion"  in  its  legal  sense ; 
and  it  is  enough  to  constitute  it  that  one  as- 
sumes to  dispose  of  the  property  of  another 
without  right,,  as  if  it  was  his  own,  though  be 
gets  no  personal  benefit  from  it. 

[Ed.    Note.— For  other  cases,   see   Bmbeczle- 
ment,  Gent  Dig.  f  9;    Dec.  Dig.  f  11.*] 

a  Embezzlement  (S  24*)— Persons  Liable- 
Corporate  OmCEKS— ''PABTICrPATB.'* 
Officers  of  a  corporation  ■ '*particlnat8"  in 
ita  conversion  of  state  funds  specially  deposited 
with  it  for  safe-lseepiug,  so  as  to  be  guilty  of 
larceny  under  B.  &  C.  Comp.  §  1807,  where,  the 
disposition  of  funds  by  the  corporation  is  wltli 
their  knowledge,  consent,  and  acQoiescence. 

[Ed.    Note.— For  other  cases,   see  Embezzle- 
ment, Cent.  Dig.  i  36;    Dec.  Dig.  {  24.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5185.] 

7.  Criminal  Law  (i  1169*)— Harmless  Eb- 
BOR— Admission  of  Evidence. 

It  was  not  prejudicial,  on  the  prosecution 
of  the  president  of  a  bank,  nnder  B.  &  C.  Comp. 
I  1807,  making  it  larceny  for  one,  having  in 
his  possession  money  of  the  state,  to  convert  it 
to  hia  own  use,  to  admit  evidence  tending  to 
establish  his  knowledge  of  the  terms  of  the  stat- 
ute providing  for  designation  of  baid»  as  de- 
positories of  the  state  funds, 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  3137;   Dec  Dig.  S  1189.*! 

8.  Embezzlement  (|  38*)  — Evidenck— Con- 
version-Demand. 

On  a  prosecution  of  officers  of  a  bank  for 
laTCMiy,  under  B.  &  C.  Comp.  |  1807,  making 
it  larceny  for  one,  having  funds  of  the  state 
in  his  possession,  to  convert  them  to  their  own 
use,  it  being  charged  that  they  had  the  money 
In  their  possession  as  officers  and  directors  of 
the  bank,  evidence  of  a  demand  on  the  bank 
for  the  money  was  competent. 

[Ed.   Note.— For  othen  cases,   see   Embezzle- 
ment, Cent  Dig.  i  61 ;  Dec.  Dig.  f  38.*] 

9.  Embezzlbmbni  (I  ll*)—CoNVKBsioN— De- 
mand. 

A  demand,  in  case  of  conversiMi,  being  nec- 
essary only  where  the  conversion  is  not  other- 
wise shown,  it  was  not  necessary,  on  a  pros- 
ecution of  officers  of  a  bank  for  larceny,  under 
B.  &  C.  Comp.  {  1807,  making  it  larceny  for 


one,  having  state  funds  In  Us  possession  to 
convert  them  to  Us  own  use,  to  show  a  demand ; 
the  conversion  being  disclosed  by  evidence  that 
money  of  the  state  deposited  in  the  bank  for 
safe-keeping  was  paid  out  on  liabilities  of  the 
bank. 

[E2d.   Note.— For   other  cases,   see   Embezzle- 
ment Cent  Dig.  f  9 ;   Dec.  Dig.  {  11.*] 

10.  Embezzlement  (§  89*)— Criminal  Intent 
—Evidence. 

Evidence,  on  a  prosecution  nnder  B.  ft  C. 
Comp.  i  1807,  for  larceny  by  conversion  to  the 
nse  of  a  bank  of  state  funds  deposited  in  it 
under  Laws  1907,  p.  248,  for  safe-keeping,  that 
after  the  conversion  the  bank  gave  the  State 
Treasurer  collateral  security  was  immaterial  on 
the  question  of  criminal  intent;  such  security 
being  contemplated  by  the  act  under  which  the 
deposit  was,  and  not  condoning  tlie  wrongful 
act 

[Bd.  Note.— For  other  cases,  see   Bmbezsle- 
ment.  Cent  Dig.  f  62;  Dec.  Dig.  i  39.*] 

11.  XtMBEZZUOIINT     (t     11*)— <}9R  VERSION    OT 

Monet  or  the  State. 

Officers  of  a  bank  are  liable,  under  B.  &  C. 
Comp.  {  1807,  making  it  larceny  for  any  jwr- 
son,  having  in  his  possession  money  belonging 
to  the  state,  to  convert  it  to  Us  own  use,  though 
the  money  was  lost  through  failure  of^  a  com- 
pany with  which  the  bank  had  dealings,  as 
the  money,  being  a  special  deposit  with  the 
bonk  for  safekeeping,  should  not  have  been 
involved  in  its  dealings  with  otliers, 

[Ed.   Note.— For  other  cases,   see   Embessle- 
ment  Cent.  Dig.  {  9;   Dec.  Dig.  i  IL*] 

12.  Embezzlement  (|  B*)  —  Convbbsion  «r 
.  State  Funds— Criminal  Intent. 

Criminal  intent  is  not  involved  under  B. 
&  C.  Comp.  {  1807,  making  It  larceny  for  a 
person,  having  in  his  possession  money  belong- 
ing to  the  state,  to  convert  it  to.  his  own  use ; 
but  it  is  enough  to  constitute  the  offense  that 
there  was  such  a  conversion. 

[Ed.    Note.— For  other   cases,    see   Embezzle- 
ment, Cent  Dig.  |  8;  Detf.  Dig.  f  5.*] 

13.  Criminal  Law  rt  720*)— Trial— Remark 
OF  District  Attorney. 

For  the  district  •ttocney>  when  eantioned 
by  the  court  not  to.  ctoss-esanane  his  own  wit- 
ness, to  state  "I  must  invoke  the  rule  in  this 
case  that  the  witness  is  an  unwilling  one"  was 
proper,  where  the  witness'  conduct  justified  it. 
(Eld.  Note.— For  other  eases,  see  Criminal  Law, 
Cent  Dig.  |  1670;   Dee.  Dig.  i  720.*] 

14.  CnunrAr  Law  (g  656*)— Tbial— Remarks 

BT  JODOB— RCLINO  AS  TO  WITNESS. 

For  the  court,  when  appseled  to  by  the  dis- 
trict attorney  to  be  allowed  to  cross-examine 
his  own  witness,  because  he  was  an  unwilling 
one,  to  rule  in  his  favor  by  the  remark  "I  see 
that  the  witness  ia  unwilling"  was  not  error, 
as  any  other  form  of  ruling  in  favor  of  the 
cross-examination  would  have  meant  the  same 
to  the  Jury. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  1680;   Dec.  Dig.  f  658.*] 

15.  Criminal  Law  (i  1213*)— CBtTEL  and  TTn- 

trStJAL   PONISHMENT. 

A  sentence  for  larceny  was  five  years  in 
the  penitentiary,  a  fine  of  $577,000,  and  im- 
prisonment in  the  county  jail  one  day  for  each 
|2  of  the  fine  till  it  was  paid.  Held,  that  the 
part  as  to  imprisonment  till  payment  of  the 
fine,  though  within  the  maximum  of  the  statute, 
was  a  cruel  and  unusual  punishment  within  the 
prohibition  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  f|  3308,  3300 ;   Dec.  Dig.  {  1213.*] 
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.16.  Obhurai.  JLiAw  ({.  118i*)— ArPEAir-MoDi- 

FICATIOW  o»  Skntenck. 

A  sentence  for'  larceny,  which,  unobjection- 
able BO  far  as  it  provides  for  five  years  in  the 
penitentiary  and  a  fine  of  half  a  million  dollars, 
contravenes  the  provision  of  the  Constitution 
against  cruel  and  unusual  punishment,'  by  provid- 
ig  for  imprisonment  in  the  county  jail  one  day 
for  each  $2  of  the  fine  till  it  Is  paid,  will  be 
modified  on  appeal,  by  reversal  of  the  objec- 
tionable part  and  affirmance  of  the  remainder. 

[Ed.  Kote. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  319».  3200;    Dec.  Dig.  8  1184. •] 

Appeal  from  Circuit  Court,  Multnoinab 
County;   Geo.  H.  Burnett,  Judge. 

J.  Tborburn  Uobs  wbb  convicted,  uuder  B. 
&  C.  Comp.  i  1807,  and  appeals.  Judgment 
and  sentence  modlfled. 

This  defendant  is  cbargcd,  by  Information, 
Jointly  with  Geo.  H.  Hill,  T.  T.  Burkhart. 
and  John  E.  Attchlson,  with  the  crime  of 
larceny,  committed  in  Multnomah  county, 
Or.,  and  upon  change  of  venue  the  case  was 
transferred  to  Marlon  county  for  trial.  The 
substance  of  the  charge  la  that  on  the  Btb 
day  of  September,  1907,  the  Title  Guarantee 
&  Trust  Company  (hereafter  referred  to  as 
the  "Trust  Company")  was  a  corporation,  car- 
rying on  a  banking  buaiuesa  of  which  the  de- 
fendants were  directors,  and  J.  T.  Ross,  pres- 
ident, Geo.  H.  Hill,  vice  president,  T.  T. 
Burkhart,  treasurer,  and  that  the  defendants 
on  that  date,  pretending  to  act  for  said  Trust 
Company,  bad  in  their  possession  and  control, 
tor  safe-keeping,  as  officers  and  directors  of 
the  Trust  Company,  $288,426.87,  belonging  to 
the  state  of  Oregon,  and  being  a  part  of  the 
irreducible  school  fund,  agricultural  college 
fund,  and  the  university  fund  (hereafter  re- 
ferred to  as  the  "educational  fund");  that 
defendants,  well  knowing  that  such  money 
belonged  to  that  fund,  did  then  and  there 
wlllfnlly,  unlawfully  and  feloniously  convert 
the  same  to  their  own  use,  which  money, 
prior  to  that  date,  they— as  officers  and  di- 
rectors of  the  Trust  Company-^bad  received 
for  the  state  for  safe-keeping,  from  Geo.  A. 
Steel  as  State  Treasurer. 

The  facts  upon  which  the  isenes  here  arise 
are  that  the  Trust  Company,  since  the  year 
1904,  has  been  engaged  In  banking,  but  not 
exclusively  In  such  business;  that  it  had  also 
prepared  abstracts  of  title,  written  title  in- 
surance, made  mortgage  loans,  receiving  com- 
pensation for  SUA  services  as  a  broker;  that 
it  had  sold  real  estate  on  commission,  and 
performed  other  services  for  compensation; 
that  on  the  14th  day  of  January,  1907,  when 
Geo.  A.  Steel  took  the  office  of  State  Treasur- 
er, he  had  $400,000  of  the  state's  money  on 
deposit,  subject  to  his  check,  in  various  banks 
within  the  state.  Of  this  snm  $3R,000  was  de- 
posited with  the  Trust  Company.  At  that 
time  there  was  no  segregation  of  the  funds  of 
the  Treasurer,  as  between  the  educational 
and  general  funds,  except  on  the  books  of 
tbe  Treasurer,  and  such  banks  bad  not  been 
notified  to  which  fund  the  deposits  belonged. 
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Thereafter  ^teel  coatlnaed  tbe  account  with 
Uie  Trust  Company  la  the  name  of  "Geo.  A. 
Steel,  State  Treasurer,"  and  deposits  were 
made  and  (Aecks  drawn  against  the  same 
from  time  to  time,  until  the  3d  day  of  June, 
1907,  at  which  time  the  Trust  Company  had 
been  designated  by  tbe  Treasurer  as  an  ac- 
tive depository  of  the  state,  under  the  provi- 
sion of  section  6  of  an  act  of  tbe  Legislative 
Assembly  of  the  State  of  Oregon,  adopted  In 
the  year  1907,  providing  for  state  depositories 
for  state  funds  (Laws  1907,  p.  248),  at  which 
time,  evidently  for  the  purpose  of  complying 
with  the  terms  of  such  statute,  Steel  segre- 
gated tbe  funds,  and  accordingly  wrote  to  the 
Trust  Company  as  follows: 

"State  of  Oregon,  Treasury  Department 
"Salem,  Jupe  a,  1007. 

"The  Title  Guarantee  and  Trust  Company, 
Portland,  Oregon — Gentlemen:  I  inclose 
herewith  for  credit  of  Geo.  A.  Steel,  State 
Treasurer,  Eductttlonal,  tbe  following  checks: 

No.  319,  Geo.  A.  Steel,  State  Treas- 
urer, on  you $272,449  02 

No.  34,  Geo.  A.  Steel.  State  Treas- 
urer, on  Ladd  &  Tilton 2,600  00 

Total    $275,049  02 

"Yours  yery  truly,  Geo.  A,  Steel, 
"State  Treasurer." 

Thereupon,  on  tbe  5th  day  of  June,  1907. 
an  account  was  opened  on  the  books  of  the 
Trust  Company  entitled,  "Geo.  A.  Steel, 
Treasurer,  Educational,"  the  first  item  of 
which  was  the  credit  of  the  above  amount, 
and  thereafter,  prior  to  November  6,  1907, 
the  time  of  the  appointment  of  the  receiver 
for  the  Trust  Company,  many  other  credits 
were  made  in  that  account  for  checks  sent 
by  Steel  for  deposit  therein,  and  on  that  day 
the  balance  to  tbe  credit  of  that  account  was 
$288,420.87.  The  remittances  were  all  made 
in  checks  and  drafts,  except  as  above  men* 
tioned,  and,  except  as  stated,  there  was  no 
evidence  of  possession  of  the  money  by  de- 
fendants, or  that  the  checks  had  been  collect- 
ed or  converted  into  casta  by  the  Trust  Com* 
pany,  or  any  onei  Until  the  20th  day  of  Au- 
gust, 1907,  the  Trust  Company  always  bad 
on  hand  cash  exceeding  the  balance  due  from 
it  on  the  educational  account,  but  on  the 
next  day  it  was  aboat  $300  less  than  such 
balance.  This  deficiency  increased  thereafter 
until  November  0.  1007.  when  the  Trust  Com- 
pany's cash  on  bnnd  lacked  $274,882.73  of 
being  equal  to. the  balance  due  on  such  ac* 
count,  and  on  that  date  all  its  cash  was  turn- 
ed over  to  the  rei-elver. 

Defendant  Itoss  te!itlfled  that  he  did  not 
convert  to  his  own  use  any  money  whatever 
belonging  to  tlie  educational  fnnd  of  tbe 
state.  ..Wlien  asked,  "How  much  money  did 
you  get  from  tbe  state  of  Oregon  as  deposit* 
ed  by  the  State  Treasurer  with  tbe  Trust 
Company?"    his  answer  was,  "I  never  re- 
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eelved  any  money  from  the  state  of -Oregon." 
A  written  demand  was  made  by  Steel,  as 
Treasurer,  on  the  Tnist  Company  •  for  the 
amount  of  such  account  on  November  12, 
1907,  service  of  which  was  accepted  for  the 
Trust  Company  by  defendant  Ross,  as  presi- 
dent. Steel  testified  that  he  did  the  business 
with  the  bank,  and  had  no  buslncsb  with  de- 
fendants; that  he  might  have  corresponded 
with  Rosa,  but  thought  not;  may  have  talk- 
ed with  him  about  depositing  these  funds, 
after  the  law  took  effect,  ISut  does  not  recol- 
lect. But  the  account  was  segregated,  and  he 
says  he  did  have  an  arrangement  or  agree- 
ment with  Burkhart,  Ross,  Altchlson,  or  Hill 
about  the  manner  or  arrangement  by  which 
these  funds  would  be  deposited  In  the  bank, 
hut  did  not  think  that  Ross  knew,  at  the 
time,  any  further  than  is  disclosed  by  Steel's 
Instmctlens  at  the  ofBce.  He  says  he  prob^ 
abty  spoke  to  him,  but  does  not  remember 
any  conversatioB.  The  principal  dealings 
were  with  Rose  or  Burkhart.  He  further  tes- 
tifies that,  pending  the  passage  of  the  bill 
providing  for  depositories  before  the  I>glala- 
ture  of  1907,  he  lirobably  cwisiilted  with 
Ross  about  It,  and  sent  him  copies  of  the  MU. 
The  trial  reaulted  In  a  verdict  against  the 
defendant  of  guilty,  and  a  finding  by  the 
jury  that  the  amount  of  money  converted 
was  $288,426.87.  'Riereafter  defendant  mov- 
ed the  court  In  arrest  of  judgment  on  the 
ground  that  the  information  does  not  state 
facts  sufficient  to  constitute  a  crime,  and  also 
ft  motion  for  a  new  trial  for  insufflciency  Of 
the  evidence  to  Justify  'the  vwdlct,  and  er- 
rors of  law  accmlhg  at  the  trial,  which  mo- 
tions were  denied.  Thereupon  judgment  was 
rendered  against  defendant  that  he  be  Im- 
prisoned tn  the  pentttentlary  of  the  state  of 
Oregon  for  the  term  of  five  years;  that  be  be 
adjudged  to -pay  a  fine  'in  tbe^sfam  of  fHfiO,- 
853.74;  that  be  be  imprisoned  in  the'county- 
Jail  of  Midtnomah  county.  Or.,  nntU  sach 
fine-  Is  paid,  not  exceeding  288,426  days;  and 
that  the  state  recover  of  and  from  the  de- 
fendant Its  costs  and  disbdrsemehtBi  t'rom 
this  judgment'  defendant  appeals, 

Wallace  McCamant,  William  P.  liord,  and 
William  M.  Kaiser,  for  apiiella^t,  Geo.  J. 
Cameron  and  Martin  X.  Pipes,  for  the  State. 

EAKIN,  .T.  (after  stfttlnj*  the  'facts  as 
above).  The  statute  (B.  &  C.  Comp.)  upon 
which  this  prosecntlon  is  based  '  provides: 
"Sec.  1807.  If  any  person  shall  receive  any 
money  whatever  for  this  state  '  •  •  •  or 
sliall  have  in  his  possession  any  money  what- 
ever belonging  to  such  state  •  ♦  •  ■  and 
shall  in  any  way  convert  to  his  own  use 
any  portion  thertjof  •  ♦  •  gnch  perdon 
shall  be  deemed  guilty  of 'larceny.    •    •    •" 

The  first  question  for  bonslderatton  relates 
to  the  character  of  the  deposits  made  by  the 
State  Treasurer  with  the  Trust  Company, 
whether  they  were  general  or  special,  and 
this  depends  on  the  teritts  of  the  statute  of 
1907,-  under  whldi  the  xleposlts  were  made 


(LawB'  tWT,  p.  &48),  which  took  effect  Ulaf 
26,  1907.  The  portions  of  the  act  applicable 
here  are  as  follows: 

"Section  1.  It  shall  be  the  duty  of  th6 
State  Treasurer,  on  the  first  Monday  in  June 
of  each  year,  to  designate  such  banks  and 
trust  companies- within  this  state,  as  he  may; 
under  the  provisions  of  this  act,  deem  eligible 
to  be  made-  state  depositories,  for  the  pur- 
pose of  receiving  on  deposit  funds  of  this 
state,  and  paying  out  the' same  on  order  or 
checks  of  the  State  Treasurer." 

"See.  3.  The  State  Treasurer  shall  deposit, 
and  at  all  times  keep  on  deposit  in  national 
banks  doing  business  In  the  state  of  Oregon, 
or  other  banks  and  trust  companies  doing 
business  within  this  state,  as  shall  have  been 
approved  under  the  provisions  of  this  act  aft 
herein  provided,  the  amount  of  money  in  his 
hands  belonging  to  the  several  funds  In  the 
state  treasury,  and  any  such  bank  or  trust 
company  may  file  with  the  State  Treasurer 
Its  ai;9llcatlon  for  the  privilege  of  keeping 
on  deposit  siich  funds  or  some  part  thereof. 
All  such  deposits  shall  be  subject  to  payment 
when  demanded  by  the  State  Treasurer  ort 
his  check,  and  any  bank  receiving  and  hold- 
ing any  such  deposit  as  aforesaid  shall  be 
required  to  pay  and  shall  pay  to  the  state 
for  the  privilege  of  holding  the  same,  in- 
terest at  the  rate  prescribed  by  the  State 
Treasurer  as  hereinafter  provided,  which  rate 
of  Interest  sh.iU  be  not  less  than  two  per 
cent,  per  annum.     •     •     * 

"See;  5.  For  the  secuTlty  of  funds  so  de- 
posited under  the  provisions  of  this  act!' 
the  State  Treasurer  shall  require  all  such 
depositories  to  deposit  securities  of  the  kind 
and  character  hereinafter  described,  or  to 
give  bonds  -for  the  payment  of  such  de- 
posits and  the  interest  thereon.  Said  "bonds, 
when  given,  shall'  ruir  to  the  state  of  Ore- 
gon, and,  together  with  the  securities  of- 
fer^, are  to-  be  approved '  as  to  the  legftl 
form  by  the  Attorney-General.'  •  *•  ♦  The 
bdnd  provided  for  under  this  act  trhall  be  a 
surety  fom|>any  bond.  •  •  •  (Here  fol- 
lows the.  form  of  Iwnd  to  be  given  by  a'  sure- 
ty company.]"    ■  •  •  ■ 

"ISeo.  0.  Th*  word" 'bonds,'  wherever  used 
tn  this  act.  Shall  be  held  to  include  trands 
furnished  by  surety  companies  authorized 
and  qualified  to  do  business  In  this  state. 
The  word  'security'  or  'securities'  shall  be 
construed  to  include  United  States  bonds," 
etc. 

"Sec.  <6.  The  word  'fundft'  used  In  this 
act  shall  apply  to  all  funds  In  the  state 
treasury  except  the  common  school,  agri- 
cultural college,  a'lid  university  funds.  Noth- 
ing In  this  act  shall  be  construed  to  deprive 
the  State  liind  Board  of  the  power'  to  Invest 
or  dispose  of  the  funds  derlveid  from  the  sale 
of  public  lands  as  is  now  or  may  be  provid- 
ed by  law." 

Thus  it  will  be  seen  that  the  educational 
funds  are  excepted  -from  the  provisions  of 
sections  1  to  5,  Inclusive.     But  sections  tf, 
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7,  and  8  Include  the  educational  fund,  and 
proYlde  as  follows: 

"Sec.  6.  The  State  Treasurer  may  desig- 
nate a  bank  or  trust  company  in  the  city 
of  Salem  or  a  bank  or  trust  company  in  the 
city  of  Portland  as  an  active  depository  for 
the  collection  of  any  drafts,  checks,  certifi- 
cates of  deposit  and  coupons  that  may  be  re- 
ceived by  hhm  an  account  of  any  claim  due 
the  state. 

"Sec.  7.  The  bank  or  trust  company,  desig- 
nated as  such  active  depository,  shall  be 
required  to  give  security  to  the  state  to  be 
approved  by  the  State  Treasurer  for  the 
prompt  collection  of  all  drafts,  checks,  cer- 
tificates of  deposit,  coupons  that  may  be  de- 
livered to  such  active  depository  by  the  State 
Treasurer  for  collection;  also,  tor  the  safe- 
keeping and  prompt  payment  on  the  State 
Treasurer's  order  of  all  such  collections, 
also  for  the  payment  of  all  drafts  that  may 
be  issued  to  said  State  Treasurer  by  such 
active  depository. 

"Sea  8.  The  State  Treasurer,  on  receipt 
of  any  draft,  check  or  certificate  of  deposit, 
on  account  of  state  dues,  may  place  the 
same  in  such  active  depository  for  collec- 
tion, and  it  shall  be  the  duty  of  such  ac- 
tive depository  to  collect  the  same  without 
delay,  without  charge  for  its  services  for 
such  collection,  or  for  exchange,  and  to  noti- 
fy the  State  Treasurer  when  collected.  The 
compensation  to  be  paid  by  such  active  de- 
pository shall  be  fixed  by  the  State  Treas- 
urer upon  the  best  terms  obtainable  for  the 
state." 

Section  10  contains  the  following  clause: 
"The  State  Treasurer  shall  not  be  liable  per- 
sonally or  upon  his  official  bond  for  any 
moneys  that  may  be  lost  by  reason  of  the 
failure  or  insolvency  of  any  bank  which 
becomes  a  depository  under  this  act." 

The  purpose  of  this  statute  Is  to  secure 
to  the  state  interest  on  state  funds,  and  to 
provide  depositories  for  state  moneys.  Of 
this  act  sections  1  to  5,  inclusive,  relate  to 
the  creation  of  depositories  and  payment  of 
Interest  on  money  deposited,  and  applies  to 
all  state  funds  other  than  educational  funds, 
but  lias  no  application  to  them.     Sections  6, 

7,  and  8  provide  for  active  depositories,  and 
apply  equally  to  the  general  and  educational 
funds.  It  is  evidently  not  the  purpose  of 
these  sections  that  the  active  depositories 
shall  loan  or  be  required  to  pay  interest  on 
funds  deposited  thereunder,  as  section  6  pro- 
vides for  the  security  that  shall  be  taken 
from  general  depositories,  and  If  the  active 
depositories  could  loan  funds  deposited  there- 
in, under  the  provisions  of  sections  6,  7,  and 

8,  the  effect  would  be  to  nullify  the  require- 
ments of  section  5  as  to  the  character  of  the 
security  to  he  given  for  the  general  deposits. 
The  writer  Is  unable  to  understand  the  pur- 
pose of  the  last  clause  of  section  8,  unless 
it  is  to  give  to  the  state  the  benefit  of  any 
deal  that  the  Treasurer  might  be  able  to 
m<ike  for  compensation.    But  whatever  the 


intention,  it  cannot  change  the  meaning  of 
these  sections. 

Tims  It  appears  that  deposits,  If  they  may 
be  called  such,  in  the  active  depositories,  as 
provided  in  section  6,  are  made  for  an  en- 
tirely different  purpose  than  those  provided 
for  in  section  3,  and  are  only  for  a  special 
purpose,  namely,  for  the  collection  of  the 
checks  and  drafts  transmitted  by  the  Treas- 
urer, the  safe-keeping  and  prompt  payment 
of  the  money  upon  the  treasorer's  order. 
For  the  security  of  funds  of  the  general  de- 
positories the  State  Treasurer  may  require 
securities,  such  as  United  States,  state,  or 
municipal  iMnds,  described  in  section  9,  or 
a  bond  executed  by  a  surety  company,  for 
which  a  form  la  prescribed  and  conditions 
specified.  But  as  to  the  security  that  may 
be  required  of  an  active  depository,  no  speci- 
fication is  made  or  bond  provided  for,  or 
other  requirement,  except  that  It  must  be 
such  United  States,  state,  or  municipal 
bonds,  specified  in  section  0  aa  shall  be  ai>- 
proved  by  the  Treasurer,  and  conditioned  for 
the  prompt  collection  of  checks  and  drafts, 
for  the  safe-keeping  of  the  money  collected, 
and  prompt  payment  thereof,  on  the  Treas- 
urer's order.  These  are  very  different  condi- 
tions from  those  provided  by  sectloi)  5  for 
general  depositories.  It  is  not  In  the  power 
of  the  Legislature  to  make  provision  for  a 
loon  or  use  of  educational  funds.  Section 
5,  art  8,  of  the  Constitution  of  Oregon,  pro- 
vides, that  "the  Governor,  Secretary  of  State, 
and  State  Treasurer,  shall  constitute  a  Board 
of  Commisaioners  for  the  sale  of  school  and 
universiiy  lands,  and  for  Investment  of  funds 
arising  therefrom."  In  the  light  of  this  con- 
stitutional provision  we  can  have  no  doubt 
as  to  the  Intention  of  the  Legislature  in  ex- 
cluding educational  funds  from  the  operation 
of  sections  l  to  6  of  the  act  of  1907.  The 
active  depositories  hold  the  moneiy  only  as 
collections,  and  therefore  the  deposits  were 
special,  the  title  to  which  did  not  pass  to 
the  bank.  Multnomah  County  v.  Oregon  Na- 
tional Btmk  (C.  C.)  61  Fed.  912 ;  State  ex 
rel.  V.  Thum,  6  Idaho.  823,  06  Fac.  858;  Sex- 
ton V.  School  DIsL  No.  34  of  Spokane  Coun- 
ty, 9  Wash.  6,  36  Pac.  1052 ;  Merchants'  Xat. 
Bank  v.  School  Dist.  No.  8.  94  Fed.  705.  36 
C.  C.  A.  432. 

Counsti  for  defendant  cite  Baker  v.  Wil- 
liams' Bankhig  Co.,  42  Or.  213,  70  Pac.  711, 
as  decisive  of  the  rights  of  the  Treasurer  to 
make  a  general  deposit  of  the  educational 
fund,  but  the  question  involved  here  did  not 
arise  in  that  case,  and  could  not,  as  we  are 
now  controlled  by  the  statute  of  1907.  The 
character  of  deposits  must  be  determined  by 
this  statute.  Section  11  makes  it  a  felony 
for  the  Treasurer  to  remove  or  deposit  the 
state  money  except  for  lawful  payments  "or 
for  the  purpose  of  depositing  the  same  un- 
der the  provisions  of  this  act"  in  banks 
which  shall  have  qualified  as  d^KMjItortes, 
and  this  manner  of  deposit  is  exclusivew 
Both  the  Treasurer  and  the  Trust  Company 
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In  Jane,  1007,  recogntrefl  and  acted  unBer 
this  statute  by  creating  the  active  depository 
and  segregating  the  educational  fnnds.  Ne- 
braska has  a  statute  similar  to  sections  1 
to  6,  Inclusive,  of  this  statute,  but  tt  does 
not  except  the  educational  funds,  and  In 
State  V.  Bartley,  39  Neb.  353,  58  N^  W.  172, 
23  L.  R.  A.  67,  under  a  constitutional  pro- 
vision similar  to  ours,  It  Is  held  that  a  de- 
posit by  the  State  Treasurer  In  such  a  de- 
pository Is  a  loan,  and  that  the  statute  Is 
therefore  void,  In  so  far  as  It  attempts  to 
Include  educational  funds.  And  In  consider- 
ing whether  a  deposit  of  the  educational 
fund,  under  that  law,  might  not  be  con- 
sidered a  deposit  for  safe-keeping,  the  court, 
referring  to  the  contention  of  counsel  for 
plaintiff  to  that  effect,  say:  "This  construc- 
tion would  be  a  reasonable  and  proper  one. 
If  the  deposit  contemplated  by  the  statute 
■was  a  special  one,  merely  for  safe-keeping, 
and  that  the  same  identical  money  should  be 
retamed.  But  this  Is  not  liie  kind  of  deposit 
the  Legislature  meant."  Our  statute  has 
gone  further,  and  provided  how  the  educa- 
tional fund  shall  be  deposited  by  excepting 
It  from  the  general  deposit  'authorized  by 
sections  1  to  5,  and  providing  for  the  col- 
lection of  checks  and  drafts,  and  the  safe- 
keeping of  money  so  collected,  subject  to 
the  order  of  the  Treasurer.  TMs  statute 
constitutes  a  part  of  the  terms  and  condi- 
tions of  the  appointment  of  the  depositories, 
and  must  be  read  Into  any  arrangemwt 
made  therennder  for  depo«ltfl.  State  ▼.  Bart- 
ley, 30  Neb.  353,  58  N.  W.  172,  28  I*  R.  A. 
67,  72.  Merchants'  Nat.  Bank  v.  g<%ool  Dlst 
No.  8,  94  Fed.  705,  86  0.  O.  A.  482,  Is  very 
much  in  point  upon  this  question,  where  ft 
Is  said:  "The  bank  had  knowledge  of  the 
nature  of  the  fnnds,  and  Was  ehaTgeaWe  with 
knowledge  of  the  statute.  •  •  •  The  bank 
nndertook  to  receive  the  monfiy  as  a  trost 
fnnd  for  an  express  purpose,  and  for  no  oth- 
er. It  is  Immaterial  that  In  the  flndfng  th^ 
deposit  Is  designated  a  'special  deposit.'  The 
tme  nature  of  the  transaction  is  disclosed 
by  the  facts.  The  money  was  to  be  treated 
as  the  funds  of  the  school  district,  and  not 
as  the  funds  of  the' bank,  and,  In  the  light  of 
that  understanding,  it  la  cl^r  that  the  Mnk 
had  no  right  to  commingle  the  money  with 
other  funds."  Also  State  v.  Thum,  6  Idaho, 
323,  55  Pac.  868,  is  In  point.  It  is  there  pro- 
vided by  statute  that  a  deposit  in  a  bank  of 
state  money,  otherwise  than  on  special  de- 
posit, shall  be  pnnished  by  Imprisonment.  It 
is  held  that  this  is  authority  to  the  Treasur- 
er to  make  special  deposits,  and  that  upon 
such  a  deposit  the  bank  had  no  authority  to 
mingle  or  use  the  money  so  deposited. 

Defendant  further  urges  that  the  proof 
shows  only  a  deposit  and  conversion  of 
checks  and  drafts,  and  not  money  as  charged 
in  the  indictment,  and  that  this  is  a  variance. 
Hie  bill  of  exception  shows  that  the  Treasur- 
er sent  by  mall  to  the  Trast  Company  ■  for 
ctdlectlon  checks  and  draftsi     When  these 


were  paid  by  the  banks  on  wbldi  t&ey  were 
drawn,  the  Trust  Company  thereby  recdr- 
ed  the  money  fbr  the  credit  of  the  Treasnrer, 
and  it  is  immaterial  how  they  were  paid. 
There  Is  no  suggestion  In  the  record  that 
the  Trust  Company  did  not  receive  the  mon- 
ey. Ob  the  contraiy,  upon  the  receipt  of  the 
check  "No.  319,  Geo.  A.  Steel,  Treasurer,  up- 
on yon,  ^2,440.02,''  and  check  "No.  84,  Geo. 
A.  Steel,  State  Treasurer,  on  Ladd  ft  Ttlton, 
$2,600,"  the  Trust  Company  opened  an  ac- 
count on  its  books,  entitled  "Geo.  A.  Steel, 
Treasurer,  Educational,"  and  credited  that 
account  with  a  deposit  of  those  amonnt»— 
$272,449.02  This  Is  an  a<ftBOwledgment  tbat 
It  received  from  Itself  and  from  Ladd  te 
Tilton  that  amount  of  money  for  that  ac- 
count upon  those  checks.  And  the  same  is 
true  of  every  other  credit  made,  and  eon- 
stitntes  at  least  prima  facie  proof  of  the 
receipt  of  the  money.  In  State  v.  Nellon,  48 
Or.  168,  78  Pac.  821,  defendant  was  proaecnt- 
ed  nader  this  statnte  for  the  conversion  of 
state  money.  The  proof  was  that  he  receir- 
ed  d>e(*s  and  drafts,  lir.  Justice  Bean,  In 
the  opinion,  says:  "It  is  tme  that  the  bill  of 
exceptions  recites  that  there  Is  no  evidence 
as  to  what  was  done  by  the  defendant  with 
the  checks  and  drafts ;  bat.  In  the  absence  of 
a  showing  to  the  contrary,  the  Jnry  were 
Jnstifled  In  finding'  that  ibtfy  were  by  the 
defendant  converted  Into  money  on  the  pre- 
somption  that  the  usual  course  of  baslneas 
was  punned.  B.  ft  G.  Comp.  f  788,  subd. 
26."  Morse,  on  Banks  and  Banking,  f  451, 
says:  "A  credit  given  for  the  amount  of  a 
check  by  the  bank  upon  which  it  is  drawn 
Is  equivalent  to,  and  will  be  treated  as,  a 
payment  of  a  check.  It  Is  the  same  as  ff 
the  mon^  had  been  paid  over  the  counter  on 
the  4dieck,  and  then  immediately  paid  back 
again  to  the  account."  This  language  Is 
quoted  with  approval  in  Bartley  t.  Statsi,  88 
Neb.  810,  388,  73  N.  W.  744,  752,  In  a  case 
Where  a  similar  questKm  arose ;  and  In  Met- 
C4iant8'  Nat.  Bank  v,  School  Dlst.  Wo.  8,  04 
Ped/^OS,  86  G:  0.  A'.  482i  the  fnnd  was  held 
to  be  a  trust  fund  and  a  special  deposit,  the 
title  to  whicli  WMaalned  in  Qie  school  dU- 
triet,  though  the  deposit  was  teade  by  ebecka, 
and  the  money  not'pald  ever  the  connter  4iir 
segregated  at  the  time,  but  placed  to  tbe 
credit  of  the  district  on '  the  boakB  of  the 
bank;  When  the  Trust  Company  placed  W 
the  credit  'ef  "Steel,  Treasorer,  Educational," 
the  amount  of 'a  check.  It  thereby  acknowl- 
edged that  it  had  received  the  amonnt'  of 
the  check  In  money,  and  la  at  least  prima 
fade  sufficient  to  establish  the  receipt  of 
the  money  by  the  Trust  Company.  Having 
decided  that  the  money  In  the  hands  of 
tbe  Trust  Company  was  a'  special  deposit, 
and  the  money  rtemlned  the  property  of  tbe 
state  of  Oregon,  and 'was- paid  out  to  other 
persons  than  tbe  State  Treasurer,  It  follows 
that  thla  was  a  converelon  of  the  money. 

It   is    contended,    however,   by  defendant, 
that  the  proot  dote  not  snbstantlKte  the 
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«barg«  In  the'  iDf4»rmatlon  that  defeadants 
were  In  the  possession  of  the  money  of  the 
state,  but  only  that  It  was  in  possession  of 
the  TVust  Company,  and  that  the  officers 
were  not  personally  liable.  But  the  language 
of  the  information  is  "that  the  defendants 
on  the  9th  day  of  S^tember,  1907,  then  and 
there  pretending  to  act  for  and  on  behalf  of 
the  Title  Guarantee  &  Trust  Company,  did 
then  and  there  ba^e  in  their  possession  and 
under  their  control,  as  officers  and  directors 
of  said  Title  Guarantee  &  Trust  Company,  as 
aforesaid,  1288,426.87."  The  Trust  Company 
is  a  corporation,  an  intangible  thing,  exist- 
tag  only  in  contemplation  of  law,  a  collection 
of  individuals,  authorized  to  act  as  If  they 
were  one.  The  individuals  are  its  component 
parts,  and  the  existence  of  a  corporation 
Independently  of  its  stockholders  is  a  fiction. 
Its  rights  and  duties  are  the  rights  and  du- 
ties of  the  persons  composing  it  1  Mora- 
wetz  on  Corp.  {  1 ;  3  Thomp.  on  Corp.  |  4009 ; 
7  Thomp.  on  Corp.  |  8140.  Thompson  says 
it  has  the  capacity  of  acting  by  the  collective 
Tote  or  will  of  its  component  members.  It 
can  do  no  act  not  authorized  by  its  stock- 
-holders  or  directors,  and  then  only  within  its 
charter  powers.  Its  head  and  hands  are  the 
head  and  liands  of  its  directors  and  officers, 
and  while  it  acts  lawfully  within  its  corpo- 
rate powers,  the  natural  and  individual  ca- 
pacity and  responsibility  of  Its  directors  and 
its  tracers  as  to  all  matters  respecting  the 
object  of  the  incorporation  is  totally  extlnet, 
.and  what  is  done  is  only  by  and  for  the  cor- 
'Poration;  the  directors  and  officevs  are  not 
individually  liable  for  its  acts.  There  may 
•be  acts  for  which  the  corporation  will  be 
hAi  criminally  liable,  but  not  in  any  case 
in  wlilch  Intent  is  involved,  or  where  the 
puni^ment  is  more  than  a  fine,  t>ecauae  oth- 
er punishment  cannot  be  enforced.  However, 
if  the  officers  and  direetws  of  a  corporation 
join  in  a  criminal  act,  as  a  corporate  act, 
they  are  jointly  liable  with  the  cfurpocation, 
if  it  is  an  act  for  which  the  corporatioii  may 
be  prosecuted ;  and,  if  it  is  a  felony,  the  di- 
rectors and  officers  are-  Individually  liable. 
It  is  their  criminal  act,  and  not  that  of  the 
corporation.  2  Morawetz,  H  T32,  733;  Peo- 
■Ide  V.  Clark  (O.  A  T.)  14  N.  X.  Supp.  642; 
People  V.  White  Lead  W«rics,  82  Mich.  471, 
46  N.  W.  786,  9  Ll  B.  A.  722.  In  the  latter 
-case  the  officers  were  jointly  indicted  with 
the  corporatioQ  for  violation  of  a  municipal 
ordinance,  and  tlie  Supreme  Court  say:  "All 
the  defendants  were  properly  convicted.  As 
officers  of  a  company,  they  were  jointly  re- 
spontible  for  the  business.  It  is  not  neces- 
sary to  the  conviction  that  they  should  be 
actually  engaged  in  work  upon  the  premises. 
The  work  is  carried  on  by  employes.  The 
officers  and  dlrectovs  are  the  persons  reemn- 
sible,  and  therefore  the  proper  ones  to  be 
prosecuted."  To  the  same  eflject  is  State 
v.  Great  Works  MiUing  fc  Man.  Co.,  20  Me^ 
41,  37  Am.  Dec.  38, 
Defendant  contends  that  section.  1807,  B. 


AC.  Comp.,  is  only  Intended  to  punish  per- 
Bons  who  are  authorized  by  law  to  receive 
money  for  the  state,  or  into  whose  hands  it 
comes  lawfully,  and  who  convert  it,  and  thut 
JRoss  was  not  individually  authorized  to  re- 
ceive the  money.  Under  the  act  of  1007  the 
Trust  Cempany  was  made  an  active  deposi- 
tory, and  therefore  authorised  to  receive  it 
This  it  could  only  do  by  the  hands  of  its 
officers;  and,  if  it  was  a  violation  of  the 
statute  for  the  Trust  Company  to  convert 
the  money,  it  was  equally  so  for  any  one  who 
did  the  act  fair  it,  or  authorized  it.  The 
money  came  into  the  hands  of  these  defend- 
ants, as  officers  of  the  Trust  Company,  law- 
fully, by  virtue  of  this  statute,  and  they  can- 
not bb  permitted  to  say  that  what  they  did 
in  violation  of  the  statute  was  not  their  act, 
and  that  therefore  th^  are  not  responsible. 
If  the  acts  were  done  la  the  name  of  the  cor- 
poration by  the  defendants,  then  they  were 
accessories,  and  aided  and  abetted,  and  are 
principals  under  B.  &  C.  Comp.  |i  1324,  2153; 
3  Thomp.  on  Corp.  8  4114 ;  4  Thomp.  on  Corp. 
1 4996;, 21  A.  &  B.  Ency.  896;  State  v.  Moran, 
15  Or.  262,  14  Pac.  419 ;  State  v.  Steeves,  29 
Or.  85,  43  Pac.  947.  Thompson  on  Corpora- 
tions (volume  3, 1  4014)  says:  "It  is  the  duty 
of  the  directors  and  other  officers  of  a  cor- 
poration to  preserve  its  property  as  a  trust 
fund  of  which  they  are  the  guardians,  and 
to  administer  it  for  the  purposes  of  the 
trust"  And  at  sActi^  4113  he  says:  "In  a 
moral  sense  they  are  the  custodians  of  the 
funds  committed  to  their  care  by  the  stock- 
holders and  the  d^Msitors."  These  two  sec- 
tions are  only  dlscuaslng  their  civil  respon- 
sibility, but  it  indicates  their  relation  to  the 
funds,  and  we  conclude  that  the  directors 
and  officers  of  the  hank,  who  used  or  au- 
thorized the  use  of  the  money  by  the  Trust 
Company,  are  guilty  under  this  statnta 

Counsel  for  defendant  also  urge  that  the 
evidence  does  not  tend  to  establish  a  om- 
verslcm  ot  the  money  by  defendant  to  his 
own  use,  namely,  that  it  Is  not  sufficient  to 
show  that  the  funds  were  conv^ted  for  the^ 
benefit  of  the  Trust  Company,  but  must  have 
been  to  the  personal  advantage  of  defendant. 
We  do  not  so  understand  the  law  of  conver- 
sion. The  statute  uses  the  expressimi  "shall 
in  any  way  convert  to  bis  own  use  any  por- 
tion thereot"  That  la  what  we  understand 
the  term  "conversion"  to  mean,  when  applied 
to  a  wrongful  appropriation  for  which  trover 
will  lie,  namely,  assuming  upon  one's  self 
the  property  and  right  to  dispose  of  another's 
goods  without  authority.  The  cases  of  Mills 
V.  State,  53  Neb.  203,  271,  73  N.  W.  7«1,  and 
State  V.  Foust,  114  N.  C.  842,  19  S.  £.  275, 
cited  by  defendant  as  making  a  distinction 
between  conversion  to  one's  own  use  and  to 
the  use  qf  another,  both  Intimate  that  the 
term  quoted  may  not  include  a  misappropria- 
tion. But  the  Nebraska  statute  includes  both 
forms  of  expression  "convert  to  his  own  use 
or  to  the  use  of  another."  Therefore  It  might 
be  hdd  that  the  Iregislature  meant  to  limit 
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the  meaning  of  thfi  former.  Bnt  both  of  tbese 
cases  are  decided  upon  the  term  "embesBled," 
and  not  upon  the  expression  "convert  to  his 
own  VMS."  The  opinions  in  some  civil  cases« 
In  defining  what  constitntes  conyetslon  say 
that  It  is  not  necessary  that  die  conversion 
be  to  the  nse  of  the  convertor.  But  the  term 
"convention,"  as  used  in  law  courts,  means 
"conversion  to  one's  own  nse."  Johnson's 
Universal  Oyc.  says  conversion  in  law  has 
two  meanings.  "(2).  In  the  law  courts 
♦  •  *  converision  lies  at  the  fonndatlon 
of  the  common-law  action  of  trover,  which 
word  is  derived  from  the  French  word  'trou- 
▼er" — ^to  And.  There  Is  a  legal  fiction  that 
the  defendant  foond  the  plalnturs  property 
and  converted  it  to  his  own  use.  The  ma- 
terial part  of  the  case  is  the  conversion." 
1  Chltty,  Pleading,  145,  says ;  "The  action  of 
trover  at  conversion  was,  in  Its  origin,  an  ac> 
tlon  of  trespass  on  the  case  for  the  recovery 
of  damages  against  a  person  who  had  found 
goods  and  refused  to  deliver  them  on  demaild 
to  the  owner,  but  ccmverted  tiiem  to  his  own 
use."  Lord  Mansfield  says :  "In  form  it  [tro- 
ver]  is. a  fiction ;  in  snbstanee  it  is  a  remedy 
to  recover  the  value  of  personal  ehattds 
wrongfully  converted  by  anoflier  to  his  own 
use."  1  Chltty,  Pld.  146;  In  8  Ency.  Laws 
af  Eng.,  360,  the  same  language  is  used  in 
deflntng  the  origin  and  meaning  of  the  term 
"conversion,"  namely,  as  conversion  to  one's 
own  use  and  the  averment  of  "flndlng,"  being 
only  a  fiction,  has  been  dropped,  and  the  ac- 
tion is  now  known  as  "conversion." 

We  find  no  decision  or  text-book,  nor  it 
any  cited  by  defendant,  that  attempts  to  de- 
fine the  meaning  of  the  term  "eoovert  to  his 
own  use"  when  used  in  a  criminal  statute. 
Bach  conversion  does  not,  in  itself,  constitute 
a  crime.  The  definitions  in  the  dictionaries 
and  te^-books  relate  to  acts  that  constitute 
a  conversion  for  which  trover  will  He.  A 
conversion,  in  the  ordinary  sens6  of  the  word, 
may  be  accomplished  by  one  lawfully  in  x)os- 
session  of' goods  of  another,  when  the  con- 
version is  by  authority  and  for  the  benefit  of 
the  owner,  and  this  creates  no  liability.  But 
when  used  in  its  legal  sense,  the  conversion 
must  he  for  one's  own  use.  In  Baldwin  v. 
Cole,  6  Mod.  ♦212,  Lord  Holt  says:  "What 
is  a  conversion  but  an  assuming  upon  one's 
self  the  property  and  right  of  disposing  of 
another's  goods,  and  he  that  takes  upon  him- 
self to  detain  anottier  man's  goods  from  him, 
without  cause,  takes  upon  himself  the  right 
of  disposing  of  them."  "An  appropriation  of, 
and  dealing  with,  the  property  of  another  as 
if  it  were  one's  own,  without  right"  Web- 
ster. Under  the  heading,  "Appropriation  to 
Converter's  Use"  (2  Words  &  Phrases,  - 1664) 
it  is  said:  "Any  direct  act  of  dominion, 
wrongfully  exercised  over  one's  property,  in 
denial  of  his  right  or  Inconsistent  with  it,  is 
a  converstoQ"'— citing  many  '■  authorities.  See 
9  Bboou's  Abr.  681.  To  the  same  eCCect  is  the 
deflnlttoD  given  (qr-Mr;  Justice  Lord  in  the 
<Vlnion.  in  Bodd  v.  .Multnomah  St  Ry.  Co, 


12  Or.  '271,  7  Pac.  90,  68  Am.  Sep.  855.  Fow- 
ler V.  HolliuB,  41  Ia  J.  (1872)  277,  Is  a  leading 
En^iA  ease  on  this  subject,  and  the  court, 
in  the  opinion,  uses  the  word  "convert"  as 
the  equivalent  of  "convert  to  his  own  use." 
See,  also,  a  leading  article  in  13  Cent.  Law 
J.  185,  copied  from  Solicitor's  Journal,  Lon- 
don. West  Jeney  B.  R.  Co.  v.  Trenton  Car 
Works  Co.,  82  N.  J.  Law,  617.  The  term 
"convert  to  his  own  use"  is  not  descriptive  of 
orlme,  bnt  is  used  In  criminal  statutes  as  a 
legal  term  with  a  definite  meaning,  well  un- 
derstood, and  is  equivalent  to  the  legal  term 
"conversion,"  and  this  is  the  "conversion  to 
his  own  use"  of  our  criminal  statute,  which 
declares  that  such  a  conversion  of  state  mon- 
ey, by  one  who  has  received  it  for  the  state, 
shall  constitute  larceny.      • 

We  have  six  criminal  statutes  that  make 
conversion  of  personal  property  of  another 
"to  one's  own  nse"  a  crime;  and,  if  It  be 
necessary  for  the  state  to  prove  that  the  con- 
version is  for  the  personal  advantage  of  the 
defendant,  there  would  be  a  failure  of  JTis- 
tice  in  many  cases.  Every  assuming  by  one 
person  to  dispose  of  the  goods  of  another, 
without  right,  as  if  they  were  his  own  Is  a 
conversion  to  one's  own  nse^  Tliis  is  not  ex- 
tending the  statute  by  Inference  or  construc- 
tion, but  giving  to  the  words  the  technical 
meaning  they  bear  in  the  law.  Laverty  v. 
Snethen,  68  K.  Y.  622,  28  Am.  Rep.  184,  makes 
the  distinction  between  conversion  to  the  use 
of  the  owner  and  to  one's  own  use,  and  says : 
"Trover  may  be  maintained  when  the  agent 
has  wrongfully  eemrerted  the  property  of  his 
prindpal  to  his  own  use,  and  the  fact  of  con- 
version may  be  made  out  by  showing  either 
a  demand  and  refusal,  or  that  the  agent  has, 
without  necessity,  sold  or  otherwise  disposed 
of  the  property  contrary  to  Ills  Instructions. 
•  •  •  If  the  agent  parts  with  the  proper- 
ty in  a  way  or  for  a  purpose  not  authorized, 
he  Is  liable  for  a  conversion."  We  under- 
stand from  these  authorities,  and  many  oth- 
ers we  have  examined,  that,  In  relation  to 
trover,  the  term  "conversion"  necessarily 
means  conversion  to  one's  own  use,  and  is  ful- 
ly accomplished  by  any  exercise  of  a  domin- 
ion .  over  a  chattel  without  the  authority  of 
the  owner,  whereby  the  true  owner  is  de- 
prived of  the  enjoyment  of  his  chattel.  And 
it  is  wholly  immaterial  whether  the  person 
so  converting  did  it  for  his  own  personal  ad- 
vantage or  not.  See,  also.  State  v.  Omaha 
Nat.  Bank,  69  Neb.  488,  81  N.  W.  810. 

One  other  question  remains.  Does  the  evi- 
dence tend  to  show  that  Ross,  as  a  director 
or  president,  participated  In,  or  was  a  party 
to,  the  conversion?  "Officers,  directors,  and 
agents  of  a  corporation,  participating  In  a 
violation  of  law  in  the  conduct  of  the  com- 
pany's business  may  be  held  criminally  Ua" 
ble  therefor."  21  Am.  &  Eng.  Ena  896.  We 
think  there  can  be  no  question  of  the  cor- 
rectness of  this  statement  It  Is  equally 
true  thq.t  an  officer  of  a  corporation  is  Bot 
criminally  liable  for  the  unlawful  act  of  the 
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corporation  nnleBs  he  participated  In  the 
wrongful  act.  In  Rex  v.  Hays,  14  Ont  I*.  R. 
201,  it  Is  said  that,  "in  the  absence  of  a  stat- 
ute to  the  contrary,  an  officer  of  a  corpora- 
tion cannot  be  puniahed  criminally  for  the 
corporation's  unlawful  act  or  default,  unless 
he  participates  therein  as  an  aider,  abettor, 
or  accessory,  even  though-  the  corporation's 
offense  consists  of  the  violation  of  a  statute 
which  imposes  imprisonment  as  a  penalty." 
There  is  a  note  to  ttiis  case  in  8  Am.  &  Eng. 
Ann.  Cas.  383,  in  which  the  author  says: 
"The  question  of  the  criminal  liability  of 
the  officers  of  a  corporation  for  its  acts  of 
nonfeasance  seeuis  seldom  to  have  arisai. 
The  weight  of  modern  authority  •  •  •  is 
apparently  as  laid  down  in  the  reported  case, 
viz.,  that  an  officer  of  a  corporation  is  not 
liable  for  an  offense  committed  by  the  corpo- 
ration, except  where  he  has  in  some  way  par- 
ticipated in  the  Illegal  act  as  an  aider,  abet- 
tor, or  accessory" — citing  several  cases  to  that 
effect  3  Thompson  on  Corp.  {  4114,  citing 
People  T.  Clark  (O.  &.  T.)  14  N.  X.  Snpp. 
642,  is  to  the  same  effect  There  la  no  evi- 
dence in  this  transcript  tending  to  show  that 
Ross  actually  paid  out  for  the  Trust  Com- 
pany any  of  its  money,  or  expressly  authoriz- 
ed any  one  to  do  so.  There  Is  no  doubt  that 
if  the  money  had  been  embezzled  from  the 
Trust  Company,  or  applied  in  any  way  not  in- 
tended by  the  coxag^ay,  or  not  for  its  benefit, 
by  any  subordinate,  then  Ross  could  not  be 
held  criminally  liable,  unless  he  participated 
in  such  dlversioB  thereof,  but  that  Is  not 
this  case.  The  record  tends  to  show  that 
the  money  was  In  the  general  deposit  funds 
of  the  Trust  Company,  and  was  paid  out  in 
the  usual  way  in  payment  of  legitimate 
claims  against  the  Trust  Company;  that  Is, 
In  the  manner  contemplated  and  Intended  by 
the  company,  and  those  In  direction  of  its 
affairs.  The  agents  actually  paying  out  the 
money  had  a  right  to  understand  that  this 
was  to  be  done;  there  being  no  segregation 
of  the  money  or  limitation  on  the  use  of  tt 
The  Trust  Company  «ould  only  become  an 
active  depository  of  this  fond  by  authority 
of  its  officers  and  board  of  directors.  When 
the  money  was  received  by  the  company  as 
an  active  depository,  and  its  directors  and 
officers  permitted  the  money  to  tiecome  a 
part  of  the  general  deposit  of  the  company, 
without  restriction  thereon,  with  knowledge 
tliat  in  so  doing  the  money  would  be  applied 
to  the  Trust  Company's  general  uses,  this 
was  general  authority  to  subordinates  to  pay 
it  out  in  the  usual  course  of  the  business^ 
and  these  officers  and  directors  are  liable 
therefw.  The  evidence  tends  to  show  that 
the  disposition  of  the  money  by  the  Trust 
Compajay  was  with  th^r  ImowledKe,  consent, 
and  acquiescence,  and  they  tliereby  partici- 
pated in  Its  diversion.  To  this  effect  is  4 
Tfaomp.  on  Corp.  f  4896. 
'  This  disposes  of  the  principal  questions  In- 
Tolved.  There  are  some  minor  questions 
raised,  namelyt 


Exception  was  taken  to  the  ndmlssion  <tf 
evidence  relating  to  Ross'  knowledge  of  the 
bill  pending  before  the  Legislature  of  1907, 
which  authorized  the  appointment  of  dejiosl* 
torles.  This  evidence  only  tended  to  estab- 
lish Ross'  knowledge  of  the  statute  and  Its 
terms,  and  was  not  prejudicial. 

Exception  was  taken  to  the  admission  in 
evidence  of  the  demand  made  upon  the  trust 
company.  This  we  think  was  competent 
and  consistent  with  the  charge  in  the  infor- 
mation ttiat  defendants  had  the  money  in 
their  control  as  officers  and  directors  of  the 
Trust  Company,  and  a  demand  upon  the 
Trust  Company  for  wUch  the  defendants 
were  acting  was  sufficient.  However,  a  de- 
mand, In  case  of  conversion,  Is  only  neces- 
sary in  case  the  conversion  is  not  otherwise 
made  to  appear-  Here  the  conversion  was 
dlschieed  by  proof  that  the  money  was  paid 
out  on  liabilities  of  the  Trust  Company. 

The  proof  offered  by  defendant  to  show 
absence  of  criminal  latent  was  immaterial, 
as  it  only  tended  to  sliow  that,  after  tlie 
money  was  converted,  the  Trust  Company 
gave  the  Treasurer  collateral  security.  Such 
security  is  contemplated  in  the  act  of  1907, 
and  when  given  did  not  condone  the  wrong- 
ful act  The  proof  of  loss  through  failure 
of  the  Oregon  Trust  A  Savings  Bank  was 
incompetent,  as  the  money — being  a  special 
deposit— should  not  have  lieen  Involved  in 
the  dealings  between  the  Trust  Company  and 
its  creditors.  Neitlier  is  criminal  intent  in- 
volved nnder  this  statute,  as  we  have  shown 
in  defining  a  conversion.  Such  a  conversion, 
when  committed  In  violation  of  the  terms  of 
this  statnte  (section  1807),  constitutes  the  of* 
fense,  and  no  other  intent  need  be  shown. 

Exception  was  also  taken  to  remartcs  mad* 
by  the  district  attorney  and  the  Judge,  In 
presence  of  the  Jury,  In  permitting  leading 
questions  by  ttte  state  to  its  own  witness; 
When '  the  district  attorney  was  cautioned 
by  the  court  not  to  cross-examine  his  own 
witness,  he  appealed  to  the  conrt  as  follows: 
**!  must  invoke  the  rule  la  this  case  that  the 
witness  Is  an  'nnwilling  one" — to  which  the 
court  replied,  "I  see  that  the  witness  is  unwill- 
ing." Certainly  the  district  attorney  had  a 
right  to  make  such  an  appeal  to  the  court  If 
the  conduct  of  the  witness  Justified  It  and 
any  form  of  mllng  by  the  court  allowing  the 
attorney's  question  would  liave  meant  the 
same  to  ttte  Jury,  as  the  language  used,  and 
was  not  error. 

Exception  Is  also  taken  to  the  portion  of 
the  Judgment  that  commits  defendant  to  the 
county  Jail  until  the  fine  is  paid,  for  the 
reason  that  the  same  Is  croel  and  unusual 
under  the  prohibition  of  the  Constitution. 
Defendant  was  sentenced  to  fiv<e  years  in  tlM 
penltenttary,  to  pay  a  fine  of  $576,853.74,  and 
to  be  Imprisoned  In  the  county  Jail.one  day 
for  every  |2  of  ttie  fine,  not  exceeding  288,- 
426  days.  This  is.  an  nnusnally  large  fine, 
and  the  inprisoninent  Is.  for  life,  foe  the  non- 
payment M  the  fine,  and  la  a'cnel  and  unu- 
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nial  ptialsluneDt  wifhin  the  problbUion  of 
the  Constitution.  State  ▼.  Miller,  75  N.  a 
73;  Stete  y.  Driver,  78  N.  a  423;  Freae  v. 
State,  28  Fla.  267,  2  Soatb.  1;  In  re  Yell,  107 
Midh.  228,  6S  N.  W.  87;  Southern  Bxpress 
Co.  V.  Walkec,  92  Va.  69,  22  8.  E.  809,  41  U 
R.  A.  436;  State  t.  Whltaker,  48  La.  An. 
627.  19  South.  467.  36  L.  B.  A.  661. 

There  can  be  no  question  that  a  sentence 
may  be  ezcesslTe,  even  though  within  the 
maximum  of  the  statute,  but  If  excessive,  it  is 
within  the  power  of  the  appellate  court  to  en- 
force this  provision  of  the  Bill  of  Rights,  and 
avoid  the  Judgment  so  far  as  it  is  excessive. 
Mlms  V.  State,  26  Minn.  494,  6  N.  W.  369; 
Southern  Kxpresa  Go.  t.  Walker,  supra; 
Frese  v.  State,  supra;  State  t.  Butman,  16 
La.  An.  166.  And  the  Judgment  and  sentence 
of  the  lower  court  will  be  modified  by  revers- 
ing that  part  directing  that  "he  be  impris- 
oned in  the  county  Jail  of  Multnomah  county, 
Or.,  until  said  fine  is  paid,  not  exceeding  288.- 
426  days."  In  all  other  respects  the  Judg- 
ment is  affirmed. 


CM  Colo.  M) 

TIBBBTTS  V.  TEBBILL  et  aL 

(Supreme  Court  of  Colorado.    April,  1908.) 
Appkai.  akd  Ebbob  ((  1188*)— DisPosmoN  or 

Cass  on  Appeai.. 

The  Supreme  Court  cannot,  on  motion  for 
remittitur,  after  rendition  of  the  opinion,  de- 
termine the  merits  of  a  controversy  not  involved 
in,  nor  passed  on  by,  tlie  trial  court. 

[Ed.  Note.-~For  other  eases,  see  Aroeal  and 
Error,  Cent  Dig.  |  4643;   Dec.  Dig.  {  118a«] 

On  motions  for  remlttltnr  after  tho  rendi- 
tion of  the  opinion.    Denied. 
For  opinion,  see  96  Pac.  878. 

BAILEY,  3.  After  the  foregoing  opin- 
ion was  filed,  the  appellant  filed  a  motion 
that  the  remittitur  to  be  issued  should  direct 
the  entry  of  a  Judgment  in  accordance  with 
the  opinion  of  this  court  Appellee  filed  a 
counter  motion  to  the  effect  that,  if  a  sale  of 
the  property  be  made  under  appellant's  exe- 
cution, he  also  have  the  amount  of  the  mort- 
gages which  were  standing  and  unpaid 
against  the  property  at  the  -time  be  purchas- 
ed it,  and  which  have  been  paid  by  him,  de- 
termined to  be  superior  liens  to  that  of  ap- 
pellant. 

Iliere  is  nothing  tn  (he  pleadings  conceru- 
Ing  these  Incumbrances ;  neither  Is  there  any- 
thing in  the  original  briefs  filed  in  this  court 
relating  to  them.  It  appears  by  the  abstract 
that  the  consideration  paid  by  the  appellee 
was  In  part  the  payment  of  certain  incum- 
brances; but  no  issue  was  made  of  that 
matter  in  the  trial  court,  and  we  cannot,  up- 
on motion,  after  the  rendition  of  an  opinion, 
determine  the  merits  of  a  controversy  which 
was  not  involved  in,  nor  passed  upon  by,  the 
trial  court.  Consequently,  both  motions  will 
be  disallowed,  and  the  case  remanded  to  the 


district  court  for  farther  proceedings  as  the 
parties  may  be  advised. 
Motions  denied. 

STEELE.  0,  J.,  and  OODDABD,  J.,  con- 
cur. 

"^^  (44  Colo.   263) 

PEOPLE  ex  rel.  COLORADO  BAR  ASS'N  ▼. 

NORTON. 

(Supreme  Court  of  Colorado.    April,  1908.) 

Contempt  (J  58*)— PKAcrioiNO  Law  With- 
out A  License. 

Where,  in  proceedings  to  punish  respondent 
for  contempt  in  holding  himself  out  aa  an  at> 
tomey,  oontrary  to  Sess.  Laws  1905,  p.  157,  e. 
77,  the  affidavits  filed  with  the  information  show- 
ed that  respondent  and  a  partner  published  a 
card  announcing  themselves  as  attorneys,  that 
as  late  as  July,  1907.  respondent  displayed  a 
sign  near  his  office  door,  bearing  his  name,  fol- 
lowed by  the  word  "Lawyer,"  and  that  he  caused 
his  name  to  be  inserted  In  large  type  in  the  city 
directory,  giving  his  occopation  as  that  of  a 
lawyer,  an  answer  admitting  the  general  charge, 
but  denying  one  or  more  of  the  specifications 
coBtained  therein,  and  setting  oat  by  way  of 
mitigation  that  respondent  was  regularly  aamit- 
ted  to  practice  in  sister  states,  that  he  oame  to 
Colorado  in  1905,  and  that  in  the  fall  of  that 
year  he  formed  a  partnership  in  the  collection 
business,  intending  later  to  imply  for  admission 
to  the  bar,  that  in  Maicli,  1906,  he  applied  for 
admission  to  the  bar,  but  his  appUcatiim  was 
returned  without  action  by  the  committee  of  law 
examiners,  that  his  partnership  was  soon  dis- 
solved, and  that  he  engaged  in  the  real  estate 
business,  hot  without  stating  when  the  sppliea- 
tion  for  admission  to  the  bar  was  returned  to 
him,  and  without  stating  when  the  law  partner- 
ship was  dissolved,  and  without  stating  that  the 
advertisement  In  the  city  directory  was  made 
while  his  application  for  admission  was  pending, 
was  insufficient,  and  a  Judgment  finding  him 
guilty  of  contempt  was  authorized. 

(Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  I  170;    Dec.  Dig.  |  6a»] 

En  Banc.  Information  by  the  People,  on 
relation  of  the  Colorado  Bar  Association, 
against  John  T.  Norton,  for  the  punishment  of 
respondent  for  contempt  of  court.  Judgment 
on  the  pleadings  adjudging  respondent  guilty. 

Archibald  A.  Lee,  for  petitioner.  John  T. 
Norton,  pro  se. 

PER  CURIAM.  The  information  charges 
that,  notwithstanding  the  respondent  has  no 
license  or  authority  to  practice  law  In  this 
state,  be  has  been  advertising,  representing, 
and  holding  himself  out  as  an  attorney,  con- 
trary to  the  provisions  of  the  statutes  of  this 
state,  and  particularly  an  act  approved  April 
10,  1905,  and  found  on  page  157  of  the  Ses- 
sion Laws  of  1905  (chapter  77),  and  prays 
that  the  respondent  be  cited  to  appear  and 
show  cause  why  he  should  not  be  punished 
for  contempt  of  this  court  The  answer  was 
filed  April  17,  1908,  and  on  May  4,  1908,  the 
petitioner  moved  for  Judgment  upon  the 
pleadings.  The  answer  admits  the  general 
charge,  but  denies  one  or  more  of  the  speci- 
fications contained  therein,  and  sets  up  by 
way  of  mitigation  that  the  respondent  was 
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regularly  admitted  to  practice  In  tbe  states 
of  New  York  and  Wyoming,  and  that  he  came 
to  Colorado  In  the  year  1905,  and  that  In  the 
fall  of  that  year  he  entered  Into  a  copartner- 
ship with  A.  H.  Wycoff  to  the  collection  busi- 
ness, intending  later  to  make  application  for 
admission  to  the  Colorado  bar;  that  in 
March,  1906,  he  made  application  for  admis- 
sion to  the  bar,  and  filed  with  the  committee 
of  law  examiners  his  verified  application, 
and  with  It  recommendations  and  testimon- 
ials required  by  the  rules  of  this  court ;  that 
his  application  and  the  papers  filed  therewith 
have  been  returned  to  him  and  were  not  act- 
ed upon  by  the  said  committee;  that  he 
practiced  law  for  the  period  of  14  years  in 
the  state  of  Wyoming ;  that  his  partnership 
with  A.  H.  Wycoff  was  soon  dissolved,  and 
respondent  thereuiwn  engaged  In  the  real  es- 
tate and  brokerage  business,  and  has  since 
and  up  to  the  present  time  devoted  his  time 
and  energy  to  that  business.  He  further 
states  that  at  the  time  of  the  alleged  offens- 
es mentioned  in  the  Information  he  was  not 
familiar  with  the  statutes- of  this  state  and 
had  no  knowledge  of  the  statute  which  he  is 
charged  with  having  violated,  and  he  avers 
that  he  has  been  acting  In  good  faith,  believ- 
ing that  he  had  a  lawful  right  to  do  that 
which  he  admits  he  has  done. 

The  affidavits  and  exhibits  filed  with  the 
Inforioatian  show  that  tlie  firm  of  Wycoff  & 
Norton  published  a  card  announcing  them- 
selves as  attorneys  at  law,  with  offices  at 
433  Cooper  Building,  in  Denver,  and  that  as 
late  as  July,  1907.  the  respondent  displayed 
«  sign  near  his  office  door,  bearing  his  name 
and  occupation,  as  follows:  "J.  T.  Norton, 
Lawyer."  So  tliat  for  more  than  a  year  aft- 
er he  applied  for  admission  to  the  bar  h|e  ad- 
vertised himself,  as  a  lawyer.  The  respond- 
ent does  not  state  when  his  application  was 
returned  to  him  by  the  committee  of  law 
examiners,  nor  does  he  state  when  the  part- 
nership of  Wycoff  &  Norton  was  dissolved. 
This  Information  was  important,  as  bearing 
upon  the  good  faith  of  the  respondent.  It  is 
charged  In  the  Information  that  the  respond- 
ent caused  his  name  to  be  Inserted  In  large 
type  In  the  Denver  Directory  giving  his  occu- 
pation as  that  of  a  lawyer.  If  this  advertise- 
ment was  Inserted  by  the  respondent  while 
his  application  was  pending  before  the  com- 
mittee, it  would  mean  one  thing ;  if  inserted 
after  his  application  was  rejected,  it  means 
quite  another  thing.  Again,  although  the  re- 
spondent states  that  he  has  removed  the  sign 
from  his  office  door,  he  does  not  state  wheth- 
er he  has  or  has  not  discontinued  his  adver< 
tisement  In  the  Directory  for  the  year  1908. 
These  proceedings  were  begun  early  In  the 
year  1008;  early  enough,  probably,  to  have 
enabled  him  to  discontinue  his  advertisement 
If  he  had  discontinued  it,  he  would  probably 
have  mentioned  the  fact  in  bis  answer  as 
evidence  of  bis  good  faith.    We  regard  the 


answer  as  disln^ennotn,  and  as  stating  no 
fact  which  mitigates  Uui  offense. 

The  motion  for  Judgment  on  the  pleadings 
Is  sustained,  and  the  respondent  is  fined  the 
sum  of  $100,  and  it  is  ordered  that  he  ftand 
committed  until  the  fine  Is  paid. 

CAMPBELL^  J.,  not  parUclpating; 


HUMPHRIES  et  aL  v.  COOPEE  et  aL 
(Supreme  Court  of  Washington.    Oct  28,  1909.) 

1.  DivoBCK  (I  107*)  —  ArroBtrsT's  Fees  of 
WiFB— Liability  of  Husband. 

In  view  of  Balllnger's  Ann.  Codes  &  St  f 

5722  (Pierce's  Code,  f  4636),  empowering  the 
court  to  provide  for  the  wife's  expenses  and  to 
compel  the  husband  to  pay  tbem,  a  husband  is 
not  liable  for  attorney^  fees  incurred  by  the 
wife  in  a  divorce  suit  which  is  settled  and  dis- 
missed before  trial. 

[Bd.  Note.— For  other  cases,  see  Dirorae,  Cent. 
Dig.  i  682;   Dec.  Dig.  j  197.*] 

2.  DivoBCE  (t  197*)— B3a>si«8ia  or  SuiV-Ar- 
tobney's  Fees— Liability  of  Wije. 

A  wife  employing  an  attorney  to  prosecute 
a  divorce  action  for  her,  and  who  subsequently 
dismisses  and  settles  the  action,  is  liable  on  her 
contract  for  attorney's  fees. 

[Bd.  Note."— For  other  cases,  see  Divorce,  Cent. 
Dig.  S  583;  Dec.  Dig.  f  197;*  Husband  and 
Wife,  Cent.  Dig.  g  137.] 

En  Banc.  Appeal  from  Superior  Court, 
King  County ;  Wilson  K.  Gay,  Judge. 

Action  by  John  E.  Humphries  and  another, 
copartners  doing  business  under.,  the  firm 
name  of  Humphries  &  Cole,  against  Delia 
Cooper  and  another.  Judgment  for  defend- 
ants, and  platotlffs  appeal.  Reversed  and 
remanded. 

John  E.  Humphries  and  George  B.  Cole, 
for  appellants.  William  R.  Bell,  for  re- 
spondents. 

DUNBAR,  3.  This  Is  an  action  brought  by 
appellants  against  respondents  to  recover  at- 
torney's fees.  The  material  averments  of 
the  complaint  are:  That  the  appellants  are 
attorneys  at  law  in  King  county.  Wash. ;  that 
the  respondents  were  husband  and  wife  on 
the  2Sth  day  of  October,  1908,  at  which  date 
the  defendant  Delia  Cooper  employed  the 
appellants  to  bring  suit  for  divorce  against 
the  respondent  W.  H.  H.  Cooper,  upon  the 
grounds  of  cruel  and  inhuman  treatment  of 
the  said  Delia  Cooper  by  the  said  W.  H.  H. 
Cooper,  setting  forth  in  detail  the  cruel  acts 
referred  to;  that  on  the  said  date,  at  the 
si)eclal  instance  and  request  of  respondent 
Delia  Cooper,  the  appellants  prepared  a  com- 
plaint embodying  the  charges  made  by  her 
against  said  W.  H.  H.  Cooper,  which  com- 
plaint was  duly  verified  by  the  said  Delia 
Cooper,  and  was  regularly  filed  In  the  prop- 
er court;  that  the  same  was  served  upon 
the  defendant ;  that  the  plaintiff  to  said  ac- 
tion asked  for  temporary  alimony,  attorney's 
fees,  and  suit  money;   that  at  the  time  of 
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the  cammencement  of  said  actloa  ttie  a«lfi 
Delia  Cooper  was  without  meanB  to  employ 
counsel  or  prosecute  said  action  against  the 
defendant,  and  .was  wholly  without  means 
tor  her  snpport  and  maintenance  -or  suit 
money;  that  the  defendant  poeitively  re^ 
fused  to  furnish  her  money  with  which  to 
aopport  and  maintain  herself,  avoided  the 
service  of  process,  and  did  everything  in  his 
power  to  prevent  her  from  collecting  off  of 
him,  by  order  of.  court,  or  othvwlse,  any 
money  whatever;  that  at  the  time  of  the 
commencement  of  said  action  the  defendant 
W.  H.  H.  Cooper  had  (H-operty  of  the  Talue 
of  more  than  $20,000,  and  was  doing  a  la- 
cratlve  business;  that  said  camse  was  set 
for  trial  April  1,  1909;  that  Immediately 
prior  to  said  date  the  respondents,  for  the 
purpose  of  cheating  and  defrauding  appd* 
lants  out  of  their  attorney's  fee,  without  any 
notice  whatever  to  appellants,  compromised, 
settled,  and  condoned  theofCenses  set  out  in 
plaintiff's  complaint,  and  signed  a  stipula- 
tion of  dismissal  of  said  cause,  and  went 
back  to  live  together ;  that  said  cause  was 
dismissed  without  consent  of  the  apptilaatst 
allying  the  value  of  their  services.  A  de- 
murrer was  Interposed  to  this  complaintt  to 
the  effect  that  It  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the 
defendants  or  either  of  them.  The  demur- 
rer was  sustained,  and  the  appellants  stand- 
ing upon  their  complaint.  Judgment  was  en- 
tered in  favor  of  respondents,  and  from  such 
judgment  this  appeal  was  taken. 

It  is  contended  by  the  appellants  that  th« 
statements  made  by  this  court.  In  Its  opiiih 
ion  in  HiUman  v.  HUlman,  42  Wash.  505,  85 
Pac.  61,  114  Am.  St  Rep.  135,  would  logi- 
cally lead  to  the  conclusion  that  the  com- 
plaint in  this  case  was  sufficient  to  sustain 
a  Judgment  against  the  husband,  in  this 
construction  of  that  case  we  think  the  ap- 
pellants are  mistaken.  It  is  true  the  court 
said:  "Claims  for  attorney's  fees,  where  ad- 
Justed  by  actions,  must  be  in  actions  brought 
for  their  adjustment,  as  claims  of  all  other 
kinds  are  adjusted."  But  there  was  no  In* 
timatlon  that  the  claim  for  attorney's  feea, 
If  it  had  been  brought  tt  a  separate  action, 
would  have  been  permitted.  In  fact,  the 
logic  of  the  opinion  is  to  the  contrary.  But 
this  identical  question  was  before  thte  court 
in  the  form  of  action  now  presented,  In  the 
case  of  Zent  r.  Sullivan,  47  Wash.  315,  81 
Pac.  1088,  13  L.  B.  A.  (N.  &)  244.  There,  as 
here,  after  the  contract  with  the  attorney 
on  the  part  of  the  wife  to  commence  the  ae> 
tlon  for  divorce,  and  after  the  filing  of  the 
complaint  and  the  service  of  summons,  the 
action  was  dismissed  by  consent  of  the  par- 
ties before  final  Judgment,  and  suit  was 
brought  for  the  attom^'s  fees  stipulated. 
In  that  case  the  authorities  w6re  collected 
and  discussed,  and  while  it  was  admitted 
that  there  was  a  conflict  of  authority  on  the 


gnlBBtlcHi  of  the  husband's  liability  -for  coun- 
sel fees,  incurred  by  the  wife  in  connection 
with  divorce  proceedings,  whether  she  'be 
plaintiff  or  defendant,  it  was  held  that  tbe' 
great  weight  of  authority  and  the  better  rea- 
son was  to  the  effect  that  such  liability  did 
not  exist,  and  especially  in  this  Jurisdiction, 
where  the  statute  made  such  liberal  provi- 
sions for  the  wife  in  such  cases;  the  court 
saying,  after  quoting  section  5722,  Ballln- 
ger's  Ann.  Codes  &  St.  (section  4636,  Pierce's 
Code):  "In  view  of  this  statute,  we  see  no 
possible  reason  why  the  wife  is  under  a  ne- 
cessity to  pledge  her  husband's  credit  for  the 
expenses  of  prosecuting  or  defending  an  ac- 
tion for  divorce  In  this  state,  or  why  she 
should  have  any  implied  power  in  that  re- 
gard." 

In  view  of  the  fact  that  the  question  in- 
volved here  was  discussed  so  jwintedly  In  the 
case  of  Zent  v.  Sullivan,  from  the  standpoint 
of  both  reason  and  authority,  it  would  be 
idle  to  again  enter  into  a  discussion  of  that 
question,  as  we  are  satisfied  with  what  was 
^ald  in  that  case;  and  no  distinction  can 
be  made  between  that  case  and  this  on  the 
question  of  the  liability  of  the  husband.  But 
While  the  briefs  of  both  appellants  and  re- 
spondents present  the  case  as  Involving  only 
the  resi^onsibillty  of  the  husband  for  the 
contract  of  the  wife,  the  record  shows  that 
the  demurrer  challenged  the  responsibility 
of  both  the  husband  and  wife.  Jointly  or  sev- 
erally. The  demurrer  was  sustained  as  a 
whole,  and  Judgment  was  rendered  In  favor 
Of  both  defendants.  So  that,  notwithstand- 
ing the  seeming  waiver  of  this  point  by  the 
appellants,  we  do  not  feel  Justified  lii  dis- 
regarding the  record. 

And,  as  we  know  of  no  reason  why  the 
wife  should  not  be  held  responsible  for  her 
individual  contracts,  the  Judgment  will  have 
to  be  reversed,  and  the  cause  remanded,  with 
Instructions  to  sustain  the  demurrer  as  to 
the  liability  of  the  husband  only.  The  ap- 
pellants will  recover  the  costs  of  their  ap- 
peal against  the  wife. 

EUDKHf,  C.  J.,  and  MOUNT,  CROW, 
PARKER,  CHADWICK,  FULIiEBTON, 
.GOSK,  and  MORRIS,  JJ.,  concur. 


01>ATB  ek   rel.   8COUOALB  et  nz.  ▼.   SU- 
PERIOR COURT  OF  PIERCE  COUNTY. 

(Supreme  Court  of  Washington.    Oct  23, 1900.) 

1.  Mardamus  ({  4*)— Adequaot  or  Rbmxdt 
BT  APPEAL/— Chanob  of  Venue. 

Mandamus  lies  to  assail  a  change  of  venae ; 
the  remedy  by  appeal  being  inadequate,  as  the 
Sapreane  Court  cannot  presume  that  the  rape- 
rior  court  of  the  county  to  which  the  change  is 
taken  will  assume  jurisdiction  if  the  change  is 
erroneous,  nor  conld  it  on  appeal  from  that 
coart  direct  the  soperior  court  of  tiu  coanty 
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from  which  the  dmnge  to  taken  to  proceed  with 
the  trial. 

[Bd.  Note.— For  other  casea,  see  Mandamua. 
Cent  Dig.  U  d-34;    Dec.  Dig.  {  4.*] 

2.  Venttk  (§  S*)— Tbawbitobt  A«tioh. 

An  action  to  establish  and  enforce  a  trust 
in  real  and  personal  property  is  transitory,  since 
the  decree  acts  in  personam,  and  not  local,  so 
as  to  regnire  its  trial,  under  Ballinger'a  Ann. 
Codes  &  St.  {  4852  (Pierce's  Code,  {  308),  in 
the  county  in  which  the  subject  of  t)ie  action 
is  situated. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  H  4-11;  Dec  Dig.  |  5;*  Trusts,  Cent. 
Dig.  I  667.1 

Department  1.  Original  application  for 
mandamus  by  the  State  of  Washington,  on 
the  relation  of  Franlc  J.  Scougale  and  wife, 
against  the  Superior  Court  of  Pierce  County. 
Writ  denied. 

Fogg  &  Fogg  and  Jesse  Ttiomaa,  for  re- 
lators.   Col«man  &  Fogarty,  for  respondent, 

60SB,  J.  The  relators  brought  an  action, 
In  the  superior  court  of  Pierce  county,  against 
Dominic  Cavalero  and  wife  and  Norval  Mo- 
Ghle  and  wife,  as  defendants.  Tbe  com- 
plaint,  In  substance,  stated:  That,  In  the  fall 
of  1806,  the  relator  Frank  J.  Scougale  helfji 
options  for  the  purchase  of  the  standing 
timber  on  certain  tracts  of  land  in  Pierce 
county;  that  he  Induced  the  defepdants  to 
take  a  one-third  Interest  each  therein;  that 
the  relator  thereupon,  at  the  Instance  of  the 
defendants,  closed  the  options,  purchased 
other  adjoining  timber  land  in  fee,  paying 
therefor  with  money  furnished  by  the  de- 
fendants; that  the  title  was  taken  In  the 
name  of  the  Gig  Harbor  Timber  Company ; 
that  each  of  the  parties  owned  a  one-third 
Interest  in  the  Joint  adTenture,  the  defend- 
ants to  be  paid  for  the  relator's  Interest  by 
a  sale  of  the  logs;  that  the  defendants,  In 
violation  of  their  agreement  with  the  relator 
to  cut  and  remove  the  timber  from  thp  land 
upon  which  the  options  were  obtained,  per- 
mitted the  options  to  expire  without  doing 
80,  to  tbe  damage  of  the  relators  In  the  sum 
of  $42,000;  that  the  defendants  now  deny 
that  tbe  relators  have  any  Interest  In  either 
the  land  or  the  timber,  and  have  procured 
contracts  extending  the  time  for  removing 
the  timber  In  the  name  of  defendant  Cavalero 
or  bis  son.  Tbe  relators  prayed:  (1)  Oniat 
their  title  be  established  to  an  undivided  one- 
third  interest  in  the  hind  and  timber;  (2) 
that  the  land  and  timber  l>e  sold,  and  tUe 
proceeds  divided  between  tbe  parties  ac- 
cording to  their  several  Interests;  and  (3) 
for  a  Judgment  for  damages.  Thereupon  tbe 
defendants  in  due  form  applied  to  the  court 
for  a  change  of  venue  to  Snohomish  county, 
the  place  of  their  residence.  The  relators 
resisted  tbe  application,  on  the  ground  that 
the  title  to  real  and  personal  property  was 
Involved,  and  the  action  was  local,  under  the 
provisions  of  our  Code,    2  Ballinger's  Ana. 


Codes  &  St  I  4SS2  (Pierce's  Ood«,  f  S08>. 
This  objection  was  overruled,  and  the  appli- 
cation allowed.  The  relators  thereupon  ap- 
plied to  this  court  for  a  writ  of  mandate,  di- 
recting the  court  below  to  proceed  with  the 
trial  of  the  cause,  basing  their  right  to  the 
writ  upon  the  same  grounds  urged  In  the 
court  below  against  granting  the  applies* 
tfon. 

The  respondent  demurred  to  tiie  appUcs- 
Uon,  and  first  urges  that  the  relators  have 
an  adequate  remedy  by  appeal,  and  that 
mandamus  does  not  lie.  This  view  is  not 
sustainable.  U  tbe  change  of  venue  was  er- 
roneously made,  w»  cannot  presume  that 
the  superior  court  of  Snohomish  county  will 
assume  to  exercise  jurisdiction;  nor  could 
we,  upon  an  appeal  from  that  court,  direct 
the  superior  court  of  Plerioe  county  to  pro- 
ceed with  the  trial.  The  remedy  by  appeal 
is  therefore  inadequate.  State  ex  rel.  Wy* 
man,  etc.,  Co.  v.  Superior  Court,  40  Wasli. 
443,  82  Pac.  875,  2  li^  R.  A.  (N.  S.)  568,  111 
Am.  St  Rep.  916 ;  State  ex  re!.  Miller  v.  Su- 
perior Court,  40  Wash.  555,  82  Pac.  877,  3 
Ii.  R.  A.  (N.  S.)  885,  111  Am.  St  Rep.  925. 

The  reqwndent  next  urges  that  the  action 
is  transitory.  In  Its  final  analysis  the  pur- 
pose of  tbe  action,  aside  from  the  question  of 
damages.  Is  to  establish  and  enforce  a  trust 
in  real  and  personal  property.  In  such  casea 
the  decree  acts  in  personam,  and  tbe  action 
is  a  transitory  one.  State  ex  rel.,  etc.,  r. 
Superior  Court,  7  Wash.  306,  34  Pac.  1103; 
Massle  v.  Watts,  6  Crandi,  148,  3  L.  Ed.  181; 
lie  Bretoni  ▼.  Superior  Ooiirt,  66  CaL  27,  4 
Pad;  777. 

The  writ  will  be  denied. 

RtJDKIN,  a  3.,  ailh  FUIXERTON,  CHAD- 
WICK,  an4  MORRIS,  J  J.,  concur. 


(56  Wash.  401) 

GENEUAIi   LJofedGBAPHINO   ft    PRINTS 
ING  CO.  V.  AMERICAN  TRUST  CO. 

(Supreme  Court  of  W»«hington.    Oct  29,  1909,) 

1.  TovQittVT  ({  10B*)>-DarAtrt.T  Juoeifxira— 

DCUAND   TOB   BlIA,  OV  PABTIOUIJIBS. 

It  is  not  erior  to  grant  a  motion  for  de- 
fault, although  defendant  filed  a  demand  for  a 
Mil  of  particulafs  after  it  was  actually  in  de- 
fault and  after  the  motion  bad  been  served 
and  .filed  and  was  aoticad.  to  be  heard  on  tbe 
day  following  the  one  on  which  a  demand  for 
bill  of  particnlart  was  filed. 

fE!d.   Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  1 106."] 

2.  JtTDGMBNT  (I  113*)— r>fiitn:.''^NoTioB. 

Under  BaUinger'»  Ann.  Codes  &  St.  f  6090 
(Pierce's  Code,  {  735),  providing  tbaL  if  de- 
fendant give  notice  of^  appearance  before  the 
time  for  answering  expires,  he  shall  be  entitled 
to  fiv^'  days'  notice  of  the  time  and  place  of 
dpplicatiOB  for  tiie  relief  demanded  in  the  com- 
plaint, defendant  who  does  not  appear  until 
after  the  expiration  of  the  time  for  answering, 
is  not  entitled  to  a  notice  before  a  default  indg- 
ment  is  rendeMd,  and,  where  the  required  no- 
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tlce  was  ^ven  tif  the  motion'  for  d«tiiiilti  an 
•ider  of  default  was  rightly  «nt«ied. 

[Ed.  Note.— For  other  caaea,  aee  Jitdgmant, 
Dec  Dig.  i  113.*] 

Department  2.  ■  Appeai  from  .  Superior 
Court,  King  County :  3.  T.  Roaaad,  Jud««. 

Action,  by  the  General  Lithographing  tc 
Printing  Company  against  tbe  American 
Trust  Company.  Judgment  by  default,  and 
defendant  appeals  from  an  order  refusing  to 
set  aside  tbe  default.    Affirmed. 

Howell  &  Benjamin,  for  appellant  Shank 
*  Smith,  for  respondent 

MOUNT,  J.  This  appeal  Is  prosecated 
from  a  default  Judgment  rendered  against 
the  appellant  It  appears  that  respondent 
brought  the  action  against  the  appellant  upon 
an  account  Service  of  the  summons  and 
complaint  was  made  on  March  S,  1909.  Aft- 
er the  twenty  days  for  answer  had  expired, 
and  on  March  Slst  of  the  same  year,  appel- 
lant served  a  general  notice  of  appearance 
in  the  case,  but  filed  no  pleadings  therein. 
On  April  5th  respondent  served  and  filed  a 
motion  for  default  and  with  It  a  notice  that 
the  motion  for  default  would  be  brought  on 
for  hearing  on  April  10th.  An  April  9th  the 
appellant  served,  and  filed  a  .d^inand  for  a 
bill  of  partlcniars.  On  the  next  day  the  mo- 
tion tor  default  came  on  to  be  heard,  and  was 
granted  by  the  court  and  an  order  of  de- 
fault entered  against  the  appellant  On  April 
12th  a  Judgment  was  entered  as  prayed  for 
In  the  complaint  On  April  ntb,  appellant 
moved  the  court  to  set  aside  the  default  and 
Judgment  No  showing  of  mertts  was  made. 
This  motion  whs  denied,  and  the  appeal  fol- 
lowed. 

It  Is  claimed  by  the  appellant  that  the 
court  erred  in  granting  the  default  while  the 
demand  for  a  bill  of  partlcnlan  was  on  file. 
This  demand  for  a  bill  of  particulars  was 
not  filed  until  after  tbe  appellant  was  ac- 
tually In  default  and  a  motion  therefor  had 
been  served  and  filed,  and  was,  noticed  t6  be 
heard  on  the  next  day.  This  qu^tlon  la  dis- 
posed of  In  the  case  of  Hayoes  v.  Schwarts 
Co.,  6  Wash.  433,  32  Pac:  <^i  where  the  court 
oald:  "The  law  gave  the  defendant  In  this 
action  20  days  in  which  to  answer.  :It  also 
gave  him  notice  that  if  he  did  not  answer 
within  that  time,  the  plaintiff  would  be  en- 
titled to  move  for  a  default  H!e  did  not 
answer  within  20  days,  and  the  plaintiff  had 
moved  for  a  default  and  had  served  him  with 
notice  of  etach  motion,,  and  under  the  rules 
of  the  court  he  could  not  then  file  his  answer 
without  leave  of  the  court  The  hctlcm  of 
the  court  in  granting  the  default  must  relate 
back  to  tbe  time  at  which  the  motion  for 
-default  was  made.  If  plaintiff's  theQcyi  is 
.true,  a  defendant  can  forestall  all  default 
iwoceedlngs  by  flUnK  his  .answer  after  tbe 
motion  for  default  la  served  and, filed,  and 
tbe  court  would  be  deprived  of  all  dls(3:etiou 


.In  the  vei7  cases  where  th»  largest  discre- 
tionary powers  in  the  court  are  universally 
conceded."  This  lang:n{^e  applies  with  equal 
force  to  this  case. 

It  is  also  claimed  that  the  court  err6d  in 
granting  a  Judgment  without  further  ndtltm 
to  appellant  after  the  order  of  default  bad 
been  entered.  The  statute  provides:  "If  the 
defendant  give  notice  of  appearance  in  the 
(tction  before  the  expiration  of  tiietlme  for 
answering,  he  shall  be  entitled  to  five  days' 
notice  of  the  time  and  place  of  application 
to  the  court  for  the  relief  demanded  in  the 
complaint"  Balllnger's  Ann.  Codes  &  St.  J 
5090  (Pierce's  Coder  |  735).  The  appellant 
did  not  aji^ear  in  this  case  until  after  the 
expiration  of  the  time  for  answering.  But 
if  his  appearance  was  in  time,  as  it  proba- 
bly was,  to  entitle  him  to  notice  of  subse- 
quent proceedings,  tbe  required  nptloe  was 
given  upon  the  motion  for  diefault  and  an 
order  of  default  was  rif^tly  entered.  "After 
default  a  defendant,  cannot  be  heard  to  con- 
test the  subsequent  proceedings,  and  certain- 
ly It  would  be.  an  unusual  thing  to  requiie 
notice  of  tmgh  mroceedings  to  be  served  upon 
him."  Morris  v.  Campbell,  27  Wash.  664,  68 
Pac  389;  Hyde  v.  Heatqn.  43  Wash.  433,  86 
Pac.  664;  Thejfe  was  therefore  no  arror  ia 
granting  the  Judgment 

There  was  no  showing  of  xoerlts.  on  the 
nuKtion  to  vacate  tiie  Judgment,  and  no  good 
reason  is  shown  for  setting  tbe  Judgment 
aside.    It  must  thsretore  be  affiimad. 

IM7DKIN,  a:  9^  aad  CROW,  PARKBBk 
and  DUNBAR,  JJ.,  ccmoor.  ' 


CbRNTHWAWTB  *t  al.  v.  ttiftRtNGTON 
TRANSP.  CO.  et  al,  ' 

(Supreme  pourt  of  Washlngtoi).    Oct  28,  190^0 

1.  TBiAir<i  iOS^y-VvKDisQM.  or  F4101D— Nonoi 

or  FiusQ. 

The  making  .Of  a  m'otlon  by  appellant  to 
Met  aside  and  vicate  the  findings  and  Judr- 
aent  showed  adtaal  nottee' «(  the  filing  of,.BaA 
findings  and  jndgsnnt "equivalent  to.eervice  of 
notice  as  affectmg  the  time  within  which  ex- 
ceptions must  be  filed  under'  BalUn^er's  Ann. 
Codes  &  St.  i  5052  (Pieree's  Code.  {  66^. 

[Bd.  Note.— F«r  other  case^ 'See  Trial,  Cent 
Dig..}  964;  Ded.  Dig.  {  405.*] 

2.  Appbii.  AiiB-  BSaaoK  (1 272*)->Bixcai*iionB>« 
F4.i;.<}BE.  T0.F11.K  vx  THiK— Bmicr. 

Eixceptioos  to  findings  of  .fact  .^d  con- 
clusions of  law  must  be  stricken  when  not  filed 
within  the  time  required  by  Balfinger'a  Ann. 
Codes'  &  St  <  5052  (Pierce's  Code,  i  «6»). 

(Ed.  Nota-t-For  other  cases,  see-  Appeal  and 
Error,  Dec.  Dig.  t  272.*]  , , .,     . 

8.  MoNKT  hKst.  (>■  7'<)-nAgnon-— SufwuiMioi 

or    FiNWNQS. 

In  an  iaction  tb  recover  money  advanced  to 

dbtendants,  the  findings  held  to  sustain  a  judf- 

nent'for  plaintiflb.  ' 

[Ed.  Noter>-For  mother  eases,  see.  Moaej  Lentt 

Cent  Dig.  t  13;    Dea,  Dig.  f  7.»]  ... 
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Department  2.  Appeal  from  Suf^erlor  Court, 
King  County;  Ralph  Kauffman,  Judge. 
,  Action  by 'Meta  Coruttawaite  and  others 
against  the  Barrington  Transportation  Com- 
pany and  others.  .Judgment  for  plalnttfTs, 
and  the  company  appeals.    Affirmed. 

O.  F.  Cutts,  for  appellant  Byers  &  By- 
ers,  for  respondents. 

CROW,  J.  Action  by  Neta  Comthwalte 
and  others  against  the  Barrington  Transpor- 
tation Company,  a  corporation,  and  others,  to 
recover  the  sum  of  ^,000.  On  trial  v^lthont 
a  Jury  findings  were  made  In  favor  of  the 
plaintiffs,  and  a  Judgment  was  entered  there- 
on for  $3,000.  The  defendant  Baitrlngton 
Transportation  Company  has  appealed. 

R^gl>ondent8  hare  moTe<d  this  court  to 
strike  the  appellatit's  exceptions  to  tM' find- 
ings of  fart  »Bd  conclusions  of  law,  for  the 
reatoii  that  they  were  nbt  made  and  filed 
MtMtii  die  time  required  by  section  5052, 
Balllnteil's  Aifii:  Codes  &  St.  (Pierce's  Code, 
i  669);  It  ai^ars  from  the  record  that  the 
findings,'  conclusions  -  of  law,  and  Judgment 
were  signed  by  the  trial  Judge  dn-  December 

7,  1908 ; '  that  they  wStte  filed  on  December 

8,  1608;  atid  that  thel  etsceptions  theretb 
were  Wed  on  February  18,1000.  When  ap- 
pellant filed  its  exceptimiB,  it  also  filed  an 
affidavit' dftme  of  its  attorneys,  in  which  It 
is  alleged  tkat  no  copy  of  the  findings  of  fact, 
coBcIuM'iSns  of  Ifew,  or  Judgment,  or  any  writ- 
ten ntMe»  6f  their  filing  was  lerved  upon 
appellant  or  its  attorneys.  Upon  this  sbow- 
jD^:tIie.appel)aiit  ndw  contenOs  that  tUe  ex- 
ceptions were  mjide  and..O]ed  tnrtlatfl.!  The 
record  further  shows  that  on  December  14, 
1908,  the  appellant  served  its  motion  to  set 
'Mld6  aad  vacate  the  findings  and  Judgment, 
which  motion  .was  heard  and  denied  on  Jan- , 
uary  IC,  1908.  The  making  of  this  motion 
establishes  the  fact  that  the  appellant  had 
actual  knowledge  of  the  filing  of  the  findings 
Of  fact,  ecMclusloiM  of  Ulm^,  and  Judgment  as 
early  as  December  14,  1Q08.  This  being  true, 
its  exceptions  were  not  .filed  within  the  stat- 
atory  time,  and  nust  be  stricken.  Bice  t. 
Btevens,  9  Wash.  208,  37.  Pac.  440 ;  Fisher  t. 
Kirschberg,  17  Wash.  290,  49  Pac.  488. 

The  exceptions  being  stricken,  the  only 
qnestloBi  remaining  for  our  consideration  Is 
whether  the  final  Judgment  is  sustained  by 
the  findings  made  and  entened.  The  trial 
court  found  that  the  appellant  Barrington 
Transportation  Company,  a  corporation,  had 
an  option  to  purchase  certain  steamboats; 
that  It  was  unable  to-  comply  therewith,  but 
that.  If  the  respondents  would  procure  for 
It  the  sum  of  ^,000,  it  would  be  able  to  do  so, 
aud '  could  make  a  teUder  on  the  purchase 
price  at  a  time  when  it  was  claimed  the  same 
.would  be  doe;,  that  it  agreed  with  the  re- 
spondents that,  in  case  the  pnrcdiase  of  the 
flteainers  was ''completed,  it  Would  transfer 
to  them  twelve  hundred'  and'  fifty  shares  of 


.its  gapital  stock,  but  that,  In  case  the  tender 
when  made  was  not  accepted  and  the  stean*- 
boats  not  secured,  tBe  money  advanced  fty 
respondents  should  be  immediately  returned 
to  them;  that  <me  F.  X.' WaMron,  appel- 
lant's president,  negotiated  s  loan  of  $4,000 
for  respondents  upon  their  property,  aad  re- 
ceived that  sum  from  them ;  that  he  psid  to 
appellant  only  the  sum  of  $3,000 ;  that  a{4>el- 
lant  tJtereupon  issued  and '  deliver ed  to  re- 
spondents a  certificate  for  i;260  shares  of  Its 
capital  stock ;  that  appellant  made  a  tender, 
which  was  not  accepted;  thai  the  purchase 
of  the  steamers  was  not  completed ;  that  in 
conformity  with  their  agr<^emeiit  the  respond- 
ents returned  to  appellant  the  oertiflcate  «rf 
stock,  but  that  It  did  not  return  the  money 
advanced  by  them,  or  any  part  -thereof.  Uo- 
questionably  these  findings  siqipoTt  the  Judg- 
ment fbr  $3,000  entered  In  favor  of  respond- 
«its. 
It  is  therefore  affirmed.    ■    ' 

EUDKIN,  C.  J.,  «nd  MOUNT,  DUNBAR, 
and  PARKER,  JJ.,  concur.    ' 


CAIA'IN  PHILIPS  &  CO.  v.^IiANeLOWetaJ. 

(Supreme  Court  of  Waghingtbn.    Oct.  28,  1909.) 

1.  Bbokehs  (S  51»)— Right  to  Commissions— 

Bkingino  Parties  Tooethkb. 

A  broker  who  pi<i>ciiiieB  a  loon,  or  a  patty 
rea^ .  and-,  willimg  to  make  it  upon  the  tsniui 
proposed  In  an  application,  is  entitled  to  bis 
commission. 

lEd.  Note.— For  other  eases,  see  Brokers, 
Cent.  Dig.  1 09 ;  D*.  Dig.  «  51. •] 

i.  Pmwcit'Ai,  AWft  AosNV  d  70*)''^Aa'imT  fo* 

Both  Pabties.  .' 

An  aipnt  may  aqt  for  both  parties,  where 

the  parties  have  full  knowledge  of  the  facts  and 

consent  thereto. 
[Ed.  Note.— For  other  cas^s.  see  Prlnctpal  and 

Agent,  Cent  Dig.  t  14U;  Decw  Dlcl  70.*] 

3.  HtlSfeAWD  AND  Wire  (J  aeS*')— COMMONRT 
FboPEBIT  .  —  LfABtUTY  FOB  OOMMinUTT 
DKBTS.  : 

Where  a  loan  contracted  by  a  bttsband  was 
a  commanlty  debt,  contracted  In  the  manage- 
ment of  the  commnnity  estate  for  the  benefit  U 
the  community,  the  wile  was  bonnd,  not  oqljr  as 
to  the  debt,  but  for  the  broker's  commissioiv 
though  she  did  not  sign  the  application  for  the 
loan  or  contract  to  pay  for  the  services  ren- 
dered in  procudng  it. 

IBM.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {  953 ;    Dec  Dig.  {  268.»] 

4.  Judges  (S  32*)  —  Di^febbnt  Decision  by 
SvccEEDiNQ  Ji;dge. 

Where  a  different  Judge  tried  a  cane  from 
the  one  who  passed  upon  a  demurrer  to  th«  orl^ 
insi .  complaint,  he  could  change  the  decision  of 
the  first  judge. 

[Ed.  Is'ote.— For  other  cases,  see  Judges,  Cent 
Dig.  I  160 ;  Dec.  Dig.  {  32.»] 

DetNtrtment  2.  .  Appeal  from  Superior 
Court.  Pierce  County;  M.  li.  Clifford,  Judeo. 

Action  by  Calvin  Philtre  &  Co.  -against 
T^uls  lianglow  and  wife.  Judgment  for 
plaintiff,  and'  defendants  appeal.    Aflirmed. 


*rat  other  cases  see  sam«  topt«  aad  leetiea  NUMbKR  tn-  Dte.ttAm.  Dttsi,  nn  to  teta,  m  twporttt  SxOaxtt 


Digitized  by 


Google 


WMtt.) 


CALVIN  PHILIPS  *,  00.  ▼;  MtNGLOW. 


n% 


Ldveday,  Kelle;^  &  McMinaBi  f6r  appel« 
lants.    Fogg  &  Ipogg,  for  respoudent.  , 

MOUNT,  J.  Respondent  brought  this  ac- 
tion to  recover  upon  a  Trrltten  contract  for 
the  payment  of  comtnlsslons  In  procuring  a 
loan  of  $35,000  for  the  appellant  Louis  Lang- 
low.  Hie  defense  was  based  upon  two 
grounds:  (1)  That  the  application  for  the 
loan  was  a  mere  tentative  Inquirer  as  to  the 
terms  upon  which  a  loan  could  be  procured; 
imd  (2)  that  the  lean  was  to  be  secur^  by 
mortgage .  upon  community  rttU  estate,  and 
that  the  contract  .to  pay  a  commission  upon 
the  loan  was  made  by  Louis  Langlow  with- 
out knowledge  or  authority  of  his  wife.  The 
case  was  tried  to  the  court  and  a  Jury.  A 
verdict  was  returned  In  favor  of  the  plain- 
tiff for  $365,  and  Judgment  was  entered 
tbereoo.     The  def aidants  appeaL 

It  seems  that  tb^  appeil^t  I/ouls  Ij^nglovr 
and  his  brother  owned  certain  real  estate 
in  Tacoma.  They  desired  to  construct  a 
building  upon  this  real  estate,  in  January, 
1908,  they  caused  a  letter  to  be  written  to 
the  Penn  Mutual  Life'  Insurance  Company 
of  Phlladolphla,  Pa.,  Inquiring  whether  that 
company  would  make  a  loan  of  $40,000 
upon  their  Tacoma  property.  The  company 
relied  that  It  had  no  funds  at  the  time, 
but  referred  appellant  to  respondent  Cal- 
vin Philips  &  Oo.  at  Tacomn,  through  whom 
it  said  Its  loans  were  being  made,  liere- 
after,  on  April  16,  1908,  Louis  Langlow 
applied  to  Calvin  Philips  &  Co.,  and  signed 
an'  application  for  a  loan  from  the  Penh 
Mutual  Life  Insurance  Company,  for  $85,000, 
ifor  the  term  of  Ave  years,  at  S%  per  cent. 
per  annum,  to  be  secured  by  a  first  mortgage 
lien  upon  certain  real  estate.  At  the  same 
time  Louis  Langlow  signed  an  agreement  to 
pay  Calvin  Philips  &  Co.  for  its  services  In 
procuring  the  loan  a  commission  of  V^ 
per  cent'  of  the  amount  of  the  loan,  and 
to  permit  Calvin  Philips  ft  Co.  to  write  the 
Insurance  carried  on  the  buifcltngs  during 
the  life  of  the  mortgage.  Thereafter  the 
iPenn  Mutual  Life  Insurance  Company  ac- 
cepted the  appHcatlon,  and  agreed  to  make 
the  loan  as  applied  for,  and  directed  the 
borrowers  to  report  to  Messrs.  Fogg  &  Fogg, 
attorneys,  for  an  examin'ation  of  title  and 
the  completion  of  the  loan.  Some  objections 
were  made  by  the  attorneys  to  the  title  of 
the  lots  offered  as  security,  and  siiggestions 
were  made  In  order  to  make  the  mortgage 
Hen  good.  The  borrower  desired  money  to 
be  advanced  for  the  eonstructtob  of  the 
building.  The  insurance  company.  In  that 
event,  required  a  bond  to  protect  It  against 
liens.  While  these  negotiations  were  pend- 
ing, the  appellant  obtained  a  loan  from  an- 
other party,  and  then  declined  to  complete 
the  loan  ^Ith  the  Insurance  company.  Cal- 
Vln  Philips  &  Co.  thereupon  demanded  Its 
66tnmii^lbn,  which  was  refnded,  and  this 
gction  followed. 

Appellants  contend  that  the  "facts  show 


that  fSe  appllDatien'wasiia'mere  rteutaUvs 
application .  to  determine,  whether  the  loap 
would  be.  made.  A  careful  reading  of  -  the 
etldence  convinces  us,  as  it  evidently  con- 
vinced the  Jury,  that  the  application  was 
what  It  purported  to  be,  and  was  not  a  mere 
Inquiry.  After  the  application  was  accept' 
ed,  the  applicants  proceeded  to  carry  out 
the  loan,  which  th^  no  doubt  would  have 
completed  had  they  not  obtained  the  money 
elsewheee  at  the  same  rate  of  Inbereet,-  and 
upon  substantially  the  same  terms  it  was 
Offered  by  the  tnourance  company,  but  wttte 
ofst  the  payment  of  any  commission.  It  is 
true  the  contract  with  respondent  foe  com- 
missions protlded:  "If  this  application  Is 
riot  accepted,  the  said  Langlow  to  beat jno 
expense  In  connection  therewith."  But  tliM 
dearly  referred  to  the  acceptance  by  the  in- 
surance company,  and  not  the  ace^tance 
by  the  appellants.  The  application  for  tbe 
loan  was  accepted  by  the  Insurance  compa- 
ny. It  was  not  carried  out  but  the  failure 
was  not  the  fault  of  either  the  Insurance 
Company  or  of  Calvtai  Philips  ft  Co.  to  oonr- 
ply  with  the  agreementa  contained  In-  the 
application  and  in  the  acceptanbe  tberoof. 
The  conditions  insisted  tipon  by  the  InSnir- 
ance  cbmpany  were  covered  by  the  terms  <rit 
the  application.  The  fact  that  the  respond- 
ent pnxnired  the  loan,  oca  party  ready  and 
willing  to  make  it  upon  the  terms  proposed 
In  the  application,  was  sufficient  to  entitle 
the  respondent  to  Its  commission.  19  Cyc. 
255;  Barnes  v.  German  Savings  &  Loan  So- 
ciety, 21  Wash.  448,  58. Pac. 509. 

It  Is  contended  that  the  evidence  shows 
that  Oalvln  Philips  &  Co.  was  the  agent  for 
the  Insurance  company,  and  therefore  not 
entitled  to  a  commission  from  appellants. 
The  evidence  does  show  that  the  loans  of 
that  company  were  made  through  Calvlu 
Philips  &  Co.,  but  It  Is  not  shown  that  Cal- 
vin Philips  &  Oo.  was  comx)ensated  by  the 
Insurance  company.  It  clearly  hppears  that 
all  the  parties  knew  that  Calvin  Philips  & 
Co.  was  to  be  paid  by  the  appellants  for  ne- 
gotiating tbe  -loan.  The  rule  is  thgjt  an 
agent  may  act  for  both  patties,  where  th* 
parties  have  full  knowledge  of  the  facts 
and  '  consent  thereto.    .'51  Cj'C.  447-449. 

Appellants  also  contend  that,  because  In- 
geborg  Langlow,  the  wife  of  Louis  Langlow, 
did  not  sign  the  application  for  the  loan, 
or  the  contract  to  pay  for  the  servlMS  ren"- 
dercd  In  procuring  the  same,  and  did  nbt 
know  of  the  contract,  she  was  therefore  In 
no  way  bound,  and  the  respondent  was  not 
entitled  to  a  Judgment  against  her.  Her 
separate  property  would  not  be  liable  for 
such  a  debt,  but  the  debt  Is  dearly  a  com- 
munity debt  contracted  by  the  husband  In 
the  management '  of  tbe  community  estate 
for  the  benefit  of  ttie  eomnmnlty.  ■  The  rule 
is  tixap  cwmnunlty  property  Is  liable  ior 
the  payment  of  community  d^ts.  Oiegoa 
Improvement  Company  v.  Bagmeister,-  4 
Wash,  no,  30  Pae:  lOe^  Ml  L.  B.  A.  233; 
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Flodlng  T.  Denbolm,  40  Waab.  46S,  82  Fae 
7S8.  A  Judgment  against  her  as  a  member 
of  the  community  was  therefore  pr(^)er. 
The  case  of  Holyoke  t.  Jackson,  8  Wash. 
T.  235»  S  Pac.  841,  and  other  cases  cited  by 
the  appellants,  to  the  elTect  that  a  husband 
cannot  enter  into  a  valid  contract  for  the 
sale  of  community  real  estate  without  his 
wife  Joining  therein,  are  not  in  point.  That 
case  Is  clearly  distinguished  from  this  in 
the  case  of  Andrews  v.  Andrews,  S  Wash. 
T.  286,  14  Pac.  68,  where  the  court  said  that 
case  "determined  nothing  as  to  the  power  of 
the  husband  to  bind  tlie  community  real  es- 
tate by  a  Judgment  recovered  against  him- 
self for  a  commmilty  debt"  The  fact  that 
tlM  Judge  who  tried  the  case  ruled  different* 
ty  upon  this  questiMi  from  the  Judge  who 
passed  'np<m  tlie  demurrer  to .  the  original 
complaint  is  of  no  consequence,  for  the  last 
ruling  was  correct  Shephaid  t.  Gove,  86 
Wash.  452,  67  Pac.  2S6l 

Appellants  further  argue  titat  flie  conrt 
erred  in  giving  and  in  refusing  to  give  oer- 
tain  instructions.  The  points  made  upon 
tiiese  instructions  are  in  substance  decided 
above,  and. need  not  be  further  considered. 

We  find  no  orror  in  tlie  record,  and  the 
Judgment  nusC  therefore  be  aSlrmed. 

RtTDKIN,  a  J.,  and  DUNBAB  and 
(BROW,  JJ.,  concur. 


(E6  Wash,  as)     . 

HOSBTH  V.  PRESTON  MUl.  CO. 
(Supreme  Court  of  Washiagton.    Oct.  29,  1900.) 

1.  Mabtbb  Airo  ScKVANT  (S  266*>— IiwuBin 

TO    SKBVANT— PBESUIIFTIORa. 

In  the  absence  of  proof,  it  will  be  presumed 
that  a  swamp  book  which  gave  way  mjnTing  an 
«mploy€  of  a  loKSing  company  was  set  by  the 
oompany's  hook  tender. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  882,  881;  Dec.  Dig.  { 
205.*] 

2.  Appeai.  and   Erbob  (I  1002*)— Ravraw— 
Questions  of  Fact. 

A  verdict  on  eonfllctiag  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3885;  Dec.  Dig.  S  10O2.»] 

8.  Apfkal  and  E<bbob  (S  1053*)— Review— 
Earuucss  Ebbob— Admission  or  Evidence. 
The  admission  Of  evidence  that  an  injured 
servant  was  inezperieaced,  and  was  not  warned 
mder  ai  complaint  charging  negligence  in  the 
use  of  a  swamp  book  by  defendant's  foreman, 
was  not  prejudicial,  where  there  was  no  evi- 
dence of  contribntory  negligence,  and  the  conrt 
«diarged  that -there  could  be  no  recovei7  except 
for  the  negligence  alleged,  though  the  injury  was 
.caused  by  want  of  warning. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Oent  Dig.  U  4180-4182;  Dec.  Dig.  { 
1058.*) 

AMastkb  aud  Sebvant  (I  18S*)— iHnrBiBS 

TO  '  SIBVAKT  rt-  FBLLOW  SBBVAKTS  i-  VICX 

..  Pbimcipai.. 

A  logging  company's  hook  tendei'  in  select- 
ing and  unng  a  swamp  hook  attaclied  to  a  lead 


'  line  and  fastened  by  him  to  a  stump  to  which  a 
snatch  block  was  anchored  for  tbe  purpose  of 
holding  a  cable  from  the  logging  engine  in  place 
is  the  alter  ego  of  the  company,  and  not  a  fel- 
low servant  of  a  signalman  injured  by  the  giv- 
ing way  of  the  hook  because  insecurely  fastened. 

[Ed.  Note,— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  892;  Dec.  Dig.  i  185.*] 

B.   DaHAOKS    (f   ISO*)— BXOKSSIVK    Dakaoe^- 

DtJUBiEs  TO  Person. 

A  $5,000  verdict  for  fracturing  a  work- 
man's leg  and  arm  will  not  be  disturbed  as  ex- 
cessive. 

[EM.  Note.— For  other  cases,  see  Damages^ 
Cent  Dig.  H  357-396;  Dec.  Dig.  |  130.*  1 

Department  2.  Appeal  from  Superior 
Court,  King  County ;    Boyd  J.  Tallman,  Judge. 

Action  by  Frank  Hoseth  against  the  Pres- 
ton Mill  Company.  From  a  Judgment  for 
plalntur,  defendant  appeals.    Affirmed. 

Shank  &  Smith,  for  appellant  Martin  J. 
Lund  and  Ylnce  H.  Fallen,  for  respondent; 

DUNBAR,  J.  This  appeal  Is  from  a  Judg- 
ment rendered  upon  the  verdict  of  a  Jury 
in  the  sum  of  $5,000  in  an  action  for  personal 
Injuries.  This  action  has  been  In  this  court 
upon  a  former  appeal,  and  Is  reported  in  49 
Wash.  682,  96  Pac  423,  where  the  following 
brief  statement  of  the  case  Is  presented,  wMch 
we  will  adopt:  "This  action  was  Instituted  la 
the  court  below  to  recover  damages  for  per- 
sonal Injuries.  At  tlie  time  of  receiving  the  in- 
juries complained  of  the  plaintiff  was  in  the 
employ  of  the  defendant  In  one  of  its  logging 
camps,  and  was  standing  near  a  cable  ex- 
tending from  the  logging  engine  out  into  the 
forest  for  the  purpose  of  transmitting  signals 
from  the  men  In  the  forest  to  the  engineer. 
In  transmitting  the  signals  the  plaintiff  stood 
within  10  or  12  feet  of  a  large  stump  to 
which  a  snatch  block  was  anchored  for  the 
purpose  of  holding  the  cable  In  place.  The 
snatch  block  was  fastened  to  the  stump  by 
a  lead,  line  which  was  wrapped  1%  time* 
around  the  stuipp,  and  a  swamp  hook  a^^ 
tached  to  the  end  of  the  line  was  hooked  or 
fastened  Into  the  body  of  the  stump.  While 
the  plaintiff  was  occupying  this  poeitlon,  the 
Btraip  on  the  cable  caused  the  swamp  hook 
at  the  end  of  the  lead  line  to  give  way,  and 
the  hook  or  line  struck  him,  fracturing  his 
leg  and  arm.  The  specific  acts  of  negligence 
charged  in  the  complaint  were  the  use  of  • 
defective  and  inadequate  hook,  and  the 
failure  to  securely  fasten  the  hook  in  the 
stump.  The  answer  denied,  the  negligence 
eharged  in'  the  complaint,  and  aHeged  af- 
firmatively contributory  negligence  on  the 
part  of  the  plaintiff  and  negligence  of  a  fel- 
low servant"  The  Judgment  was  reversed 
for  the  reason  that  an  instruction  as  to  dam- 
ages caused  by  a  fall  from  crutches  three 
moBths  after  the  .original  ii\Jury,  to  the  effect 
that  plaintiff  la  not  guilty  of  negligence  if 
«Ming  the  leg  before  complete  recovery  wltli 
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permlBslon  of  the  physician,  In  fhe  absence 
of  bad  faith,  and  may  recorer  for  Injuries 
incurred  while  walking  around  In  good  faith, 
is  erroneous  In  failing  to  require  reasonable 
care  in  the  plaintiff,  and  is  not  cured  by  a 
contradictory  instruction  on  the  subject  of 
contributory  negligence.  Upon  a  retrial  of 
the  cause,  the  verdict  above  mentioned  was 
obtained,  and  judgment  was  entered,  and  the 
case  is  here  again  on  appeal. 

It  is  insisted  that  there  Is  no  evidence 
whatever  to  show  who  set  the  swamp  book 
at  the  time  of  the  injury  to  the  plaintiff. 
The  hook  tender,  Mr.  McCormlck,  at  the  time 
of  both  trials  was  dead.  In  the  absence  of 
proof,  the  presumption  must  be  that,  in  the 
orderly  and  usual  conduct  of  the  business, 
the  book  was  set  by  a  tender  duly  authorized 
by  the  defendant  company.  It  is  stated  by 
the  appellant  that  there  is  a  sharp  conflict 
in  the  testimony  between  the  plaintiff  and 
the  Bkldroad  man,  the  doctor  and  the  nurses 
who  attended  him  during  his  injuries,  and 
other  witnesses  offered  by  the  defense,  and 
this  conflict  of  testimony  is  largely  set  forth. 
With  a  sharp  conflict  of  testimony,  or,  in- 
deed, any  substantial  conflict  of  testimony, 
this  court  has  no  concern,  questions  of  that 
kind  being  submitted  entirely  to  the  jnry; 
80  that  It  is  not  necessary  to  discuss  in  this 
opinion  questions  involving  the  conflict  of 
testimony. 

The  first  assignment  is  that  the  court  erred 
In  allowing  plaintiff  to  introduce  evidence, 
over  objection,  that  plaintiff  was  inexperi- 
enced, 'and  was  not  warned  by  defendant  or 
Its  employee.  In  addition  to  the  fact  that 
this  affected  only  the  question  of  contribu- 
tory negligence,  and  that  there  is  no  testi- 
mony whatever  tending  to  show  contributory 
negligence  on  the  part  of  the  plaintiff,  the 
admission  of  this  testimony  could  be  at  least 
only  immaterial,  and  not  in  any  way  preju- 
dicial. Moreover,  the  court  at  the  request 
of  the  appellant  instructed  the  Jury  directly 
upon  this  point,  as  follows:  "Ton  are  in- 
structed that  plaintiff  does  not  charge  in  bis 
complaint  and  cannot  recover  for  any  acts 
of  negligence  and  carelessness  of  defendant, 
or  any  of  its  servants  in  and  about  any  other 
thing,  or  In  any  other  manner  than  that  of 
the  ejection  and  use  of  the  swamp  hook,  and 
the  manner  in  wlilch  it  was  fastened  In  the 
stump  by  defendant's  foreman  or  under  his 
immediate  supervision."  On  tue  point  raised 
in  relation  to  the  testimony  of  want  of  warn- 
ing, Introduced  by  the  plaintiff,  the  court  in- 
structed as  follows:  "You  are  further  in- 
structed that  plaintiff  has  not  charged  in  his 
complaint,  and  cannot  recover,  for  any  act  of 
carelessness  or  negligence  of  its  foreman  by 
reason  of  the  failure  to  warn  the  plaintiff 
of  any  danger  to  which  he  was  subjected  by 
reason  of  the  performance  o^  the  work  he 
was  directed  to  do.  Even  though  you  should 
■find  from  the  evidence  that  the  injury  to 
.plaintiff  was  caused  by  .the  failure  of  defend- 


ant to  worn  the  plaintiff  of  danger  to  which 
he  n>igbt  be  subjected,  yet  you  cannot  find  a 
verdict  for  the  plaintiff  by  reason  thereof." 
Notwithstanding  this  instruction,  it  is  in- 
sisted by  the  appellant  tliat  the  error  was 
not  cured  by  said  instruction.  But  the  trial 
of  a  lawsuit  cannot  l>e  conducted  in  every 
particular  in  exact  accord  with  prescribed 
rules.  Many  slight  errors  are  liable  to 
creep  in,  and  the  best  that  can  be  done  is 
for  the  court  to  correct  the  error  and  reme- 
dy the  inadvertence  as  nearly  as  possible. 
In  this  cose  this  attempt  was  made  by  the 
court,  and  we  think  that  the  direct,  positive, 
and  explicit  instruction  of  the  court  in  this 
case  substantially  cured  the  error  committed, 
if  error  It  was  in  the  first  instance. 

It  is  also  alleged  that  the  court  erred  in 
instructing  the  Jury  as  follows:  "If  you  shall 
find  from  the  evidence  in  the  case  that  the 
swamp  hook  was  insecurely  and  improperly 
fastened  to  the  stump,  and  by  reason  there- 
of liable  to  give  way  and  fall  out,  and  to 
cause  injury  to  the  plaintiff,  and  that  plain- 
tiff did  not  know  these  facts  and  could  not 
have  known  them  under  the  circumstances 
by  the  exercise  of  reasonable  care  and  cau- 
tion, and  that  such  facts  were  known  to  de- 
fendant's foreman  in  charge  of  the  plaintiff, 
or  by  the  use  of  reasonable  care  could  have 
been  known  by  him,  and  that  the  foreman 
failed  to  remedy  the  defect  and  failed  to  have 
the  swamp  hook  properly  fastened,  and  that 
such  defect  on  the  part  of  defendant's  fore- 
man was  the  cause  of  such  Injury  to  plaintiff, 
then  you  should  find  a  verdict  for  the  plain- 
tiff." 

As  presenting  the  opposite  doctrine,  the 
appellant  asked  that  the  following  instruc- 
tion be  given  by  the  court,  which  was  by  the 
court  refused,  which  refusal  l8  assigned  as 
error  here:  "I  instruct  you,  gentlemen  of 
the  Jury,  that  the  master  owes  a  duty  to  its 
servant  to  use  reasonable  care  to  provide 
reasonably  safe  tools  and  appliances  with 
which  to  prosecute  the  work  undertaken,  and 
if  Injury  is  caused  to  the  servant  by  reason 
of  the  master's  failure  to  perform  that  duty, 
and  while  the  servant  is  using  due  care, 
then  the  master  is  liable  for  damages  for  the 
injuries  so  caused.  If  yon  shall  find  from  a 
fair  preponderance  of  the  evidence  l)eforft 
yon  tliat  the  injuries  to  plaintiff  complained 
of  were  caused  by  the  use  of  the  swamp  hook 
that  was  too  small  or  inadequate  for  the 
work  for  which  It  was  used,  and,  in  additi(m 
thereto,  that  defendant  was  careless  and  neg- 
ligent In  the  selection  of  the  swamp  hook, 
and  while  the  plaintiff  was  using  due  core, 
then  your  verdict  should  be  given  for  the 
plaintiff.  But  you  are  Instructed  that,  if 
the  defendant  in  this  case  used  due  and  rea- 
sonable care  in  the  selection  of  a  reasonably 
safe  swamp  hook,  then  defendant  has  per- 
formed its  entire,  doty  which  it  owed  to  tbe 
plaintiff  in  this  respect,  and  plaintiff  connoj: 
recover  any  damages  resulting  from  the  use 
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of  the  size  and  the  kind  of  hook  used."  The 
twelfth  instruction  asked  for  contains  sub- 
stantially the  same  Idea.  The  argument  of 
the  appellant  in  support  of  its  assignment  is 
that  when  a  master  has  used  due  and  rea- 
sonable care  in  the  selection  of  reasonably 
safe  tools  and  appliances,  and  the  furnishing 
of  a  safe  place  in  which  the  seryant  is  to 
work,  he  has  performed  his  entire  duty,  and 
cannot  be  liable  for  any  injuries  arising 
from  the  conduct  of  his  business ;  that  it  is 
not  his  duty  to  see  that  such  tools  are  prop- 
erly adjusted  in  the  ordinary  conduct  of 
the  business  of  the  master;  that  it  is  not 
the  duty  of  the  master  to  follow  every  serv- 
ant about,  and  see  that  he  does  not  place 
an  instrumentality  or  a  combination  of  in- 
strumentalities or  the  place  temporarily 
where  the  servants  are  working  in  a  dan- 
gerous condition.  The  fault  of  this  argu- 
ment, as  applied  to  this  particular  case,  is 
that  there  is  no  question  of  fellow  servant 
involved  here,  or  question  of  the  master  fol- 
lowing servants  around  to  see  that  they 
properly  use  instrumentalities  whidi  are 
furnished  to  them  by  the  master;  because, 
under  the  former  rulings  of  this  court,  the 
hook  tender  is  the  alter  ego  of  the  master, 
and  therefore  it  is  the  master  himself  who 
is  performing  his  own  duty  in  the  manage- 
ment of  the  Instrumentalities  employed  in 
the  performance  of  the  work.  In  the  cases 
cited  by  appellant  to  sustain  this  contention, 
the  injury  was  either  the  result  of  the  ac- 
tion of  a  fellow  servant,  or  the  plaintifF  was 
engaged  in  work  under  his  own  control  and 
as  a  representative  of  the  master,  as  in  the 
case  of  Anderson  v.  Inland  Telephone,  etc., 
Co.,  19  Wash.  575,  53  Pac.  657,  41  L,  R.  A. 
410.  That  the  hook  tender  here  was  per- 
forming a  nondelegable  duty  of  the  master, 
see  SulUvan  v.  Wood  &  Co.,  43  Wash.  259,  86 
Pa&  629,  117  Am.  St.  Eep.  1047 ;  Goldthorpe 
V.  Clark-Nickerson  Lumber  Company,  31 
Wash.  467,  71  Pat  1091. 

We  have  examined  the  other  instructions 
complained  of,  but  In  the  light  of  the  whole 
instruction  given  by  the  court,  which  was 
extremely  fair  and  presented  every  defense 
available  under  the  law  to  the  appellant  with 
no  uncertain  qualifications,  the  instructions 
given  being  more  favorable  as  we  view  them 
to  the  appellant  than  they  were  to  the  re- 
spondent, we  think  no  error  was  committed 
in  the  giving  or  refusing  of  instructions. 

As  to  the  daim  of  excessive  damages  al- 
lowed, we  are  unable  to  reach  the  conclusion 
from  the  testimony  that  the  verdict  of  the 
Jury  and  ttie  Judgment  of  the  court  in  this 
respect  ought  to  be  interfered  with  by  this 
court 

Tlie  Judgment  is  therefore  affirmed. 

RUDKIN,  C.  J.,  and  MOUNT,  CROW,  and 
PARKER,  33.,  concur. 


SEXTON  et  al.  v.  WASHINGTON  MIN.  & 

MII^  CO. 
(Supreme  Court  of  Washington.    Oct.  28,  1909.) 

1.  Mines  and  Minebam  (§  23*)— Acquisi- 
tion  or  Claiu— Assessment  wobk--Con- 

STBWCTION  OF  STATUTE. 

LawB  1899,  p.  73,  c.  45,  g  14,  providing  that 
any  mining  district  may  make  road  building  to 
mining  claims  within  such  district  applicable  as 
assessment  work  upon  such  claims,  provided 
that  rules  pertaining  to  such  road  buildmg  aball 
be  made  only  at  a  public  meeting  of  the  miners 
of  the  dlsttlct  called  by  the  imning  recorder, 
etc.,  applies  only  to  organized  mining  districts. 
[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  §  23.*] 

2.  Mines  and  Minebai.s  (i  23*)— AcQUiainoK 
OF  Claims— "AssEssifENT  Wobk"— Buuj>- 
ING  Road  Outside  of  Claim. 

Independent  of  the  statute,  work  done  up- 
on a  mining  claim  or  outside  of  the  claim,  if 
done  for  furthering  the  development  thereof,  is 
as  available  asassessment  wodt  as  if  done  with- 
in the  boundaries  of  the  claim  itself,  and,  where 
there  is  no  organized  mining  district,  the  build- 
ing of  a  road  to  be  used  in  the  general  develop- 
ment of  the  mining  property  is  a  doing  of  assess- 
ment work  within  (he  meaning  of  the  law. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  |  23.*] 

Department  1.  Appeal  from  Superior  Court, 
Fierce  County;  W.  O.  Chapman,  Judge. 
'  Action  by  3.  L  Sexton  and  others  against 
the  Washington  Mining  &  Milling  Company. 
Judgment  for  defendant,  and  platatlffs  ap- 
peal.   Affirmed. 

B.  S.  GroBScnp,  W.  C.  Morrow,  and  O.  O. 
McLane,  for  appellants.  Johnston  &  Swin- 
dells, for  respondent. 

MORRIS,  X.  Appellant  sought  in  this  ac- 
tion to  recover  possession  of  four  mining 
claims,  situate  in  the  Tahoma  Mining  Dis- 
trict, claiming  discovery,  location,  and  record 
of  the  same,  between  June  28  and  August 
4,  1906;  said  claims  being  contiguous  to  eaeh 
other  and  forming  one  tract  On  August 
17,  1908,  respondent  took  possession  of  the 
claims,  and  has  since  that  time  remained  in 
such  possession.  The  answer  alleged  a  prior 
discovery,  location,  and  record  of  these  claims 
by  W.  K.  and  A.  M.  Irish  on  different  dates 
between  September  25,  1897,  and  April  6, 
1902,  the  performance  of  all  assessment 
work  thereon,  and  full  compliance  with  all 
necessary  requirements  up  to  August  18, 
1908,  when  the  same  were  conveyed  t»  the 
respondent.  Appellants  In  their  reply  alleg- 
ed an  abandonment  by  the  Irish  brothers 
and  failure  to  comply  with  the  necessary  re- 
quirements. Upon  these  issues  being  sub- 
mitted to  a  Jury,  a  verdict  was  returned  in 
favor  of  respondent,  and  from  the  Judgment 
thereon  this  appeal  is  taken. 

The  controlling  assignment  of  error  la  In 
the  admission  of  evidence,  showing  the  pay- 
ment of  $400  by  tile  Irish  brothers,  upon  the 
construction  of  a  Toad,  in  the  year  1907. 
Such  road  crosses  one  of  the  chiims  In  con- 
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troTeray,  and' tbe  expense  of  Butib  construc- 
tion wiUilu  the  Iwuudarles  of  aucb  claim  ex- 
ceeded the  sum  of  $400,  the  qaestion  upon 
this  appeal  being:  Can  the  construction  of 
a  road,  without  the  boundaries  of  a  mining 
claim,  be  credited  as  assessment  work  upon 
such  claim,  such  road  providing  access  to 
such  claim  and  others  contiguous  thereto, 
and  being  built  for  the  benefit  of  mines  and 
mining  claims  in  the  district?  Chapter  45, 
p.  73,  Laws  1899,  provides  as  follows: 

"Sec.  13.  Any  mining  district  organized 
in  the  state  of  Washington  in  accordance 
with  the  laws  of  the  United  States  shall 
have  power  to  make  rules  and  regulations 
for  such  mining  district,  providing  such 
rules  and  regulations  do  not  conflict  with 
the  laws  of  the  state  of  Washington  or  of 
the  United  States. 

"Sec.  14.  Any  mining  district  shall  have 
the  power  to  make  road  building  to  mining 
claims  within  such  district  applicable  as  as- 
sessment work,  or  improvement  upon  such 
claims;  Provided,  that  rules  pertaining  to 
auch  road  building  shall  be  made  only  at  a 
public  pieetlng  of  the  miners  of  such  district 
regularly  called  by  the  mining  recorder  of 
such  district ;  Provided  further,  that  such 
meeting  shall  be  attended  by  at  least  twelve 
(12)  property  holders  of  such'  district,  and 
that  BO  such  ru^es  can  be  made  without  the 
assent  of  a  majority  of  the  property  holders 
of  such  district,  who  are  present  «t  such 
meeting.  Such  meeting  to  designate  where, 
when,  and  how  such  road  work  shall  be  done, 
and  shall  designate  some  one  of  their,  num- 
ber who  shall  superintend  such  road  building 
or  construction,  and  who  shall  receipt  for 
such  labor  to  the  performer  thereof,  such 
receipts-  to  be  filed  with  the  .county  auditor 
of  the  county  in  which  such  work  is  perform- 
ed by  the  holder  or  holders  of  such  receipts, 
and  shall  be  received  as  prima  facie  evi- 
deoics  of  labor  performed  as  annual  assess- 
ment work  upon  such  claim  or  claims,  03 
may  be  designated  by  an.  affidavit  or  oath  of 
labor  as  provided  for  in  section  six  (6)  of 
this  act:  Provided,  that  nothing  In  this  act 
can  be  construed  as  being  mandatory  upon 
any  .owner  or  holder  of  mining  property  to 
sertorm  labor  upon  any  such  road." 

It  is  the  contention  of  appellant  that  the 
Legislature  has  by  this  act  determined  the 
mannex,  and  only  manner.  In  which  road 
building  may  be  claimed  as  assessment  work 
upon  mining  claims  within  this  state;  and 
that,  having  prescribed  a  certain  specific 
way  In  which  road  building  may  be  credited 
as  assessment  work,  the  rule  of  expressio 
nnlus  est  exelnslo  alterius  applies,  and  ex- 
cludes all  other  methods  of  building  roads 
ts  a  credit  upon  the  necessary  assessment 
work  upon  mining  claims.  Th^rewas  no  at- 
tempt to  show  any  meeting  of  the  miners  of 
this  district  attended  by  at  least  12  for  the 
pnrpose  of  cdoptlnir  any  rules  or  .regulations 
providing  for  the  building  of  roads  to  min- 
ing claims  as  assessment  work  upon  such 


elftims.  It  la  apparent  that  <tbe  Legislfttore 
in  the  above  act  is  providing  a  rule  to  apply 
in  cases  of  organized  mining  districts,  hav- 
ing a  mining  recorder,  and  it  may  be  that 
within  such  an  organized  mining  district  the 
statutory  method  is  exclusive;  but  can  it 
be  said  that,  because  the  Legislature  has 
provided  an  exclusive  procedure  in  organized 
districts,  the  statutory  rule  applies  to  unor- 
ganiased  mining  districts,  or  to  districts  where 
there  are  less  than  12  property  holders,  and 
hence  too  few  to  properly  organize  within 
the  purview  of,  and  obtain  tlie  benefit  of, 
that  act?  Such  a  construction  would  work 
a  great  hardship  upon  the  uiwrganized  dis- 
trict, or  upon  the  district  where  the  mines 
were  too  few  to  permit  of  12  locations  and 
12  property  holders,  and  would  mean  that 
one  class  of  miners  would  be  granted  a  priv- 
ilege that  would  be  denied  to  others  less 
fortttuate  in  making  their  locations  in  sec- 
tions too  limited  to  admit  of  an  organization 
by  12  property  holders.  The  policy  of  the 
federal  government  4nd  of  the  state  In  so 
far  as  it  has  sought  to  legislate  has  been 
to  encourage  the  discovery  and  location  of 
mining  claims,  and,  in  so  far  as  there  bas 
been  an  attempt  to  create  legislative  rales 
and  restrictions,  such  acts  have  been  for 
the  evident  purpose  of  protecting  the  fed- 
eral government  and  the  Bl»te  from  any 
claim  upon  Its  mineral  lands,  except  by  the 
citizen  in  honest  endeavor  and  good  faith. 
With  this  view  the  courts  have  uniformly 
held  that  any  work  done  upon  the  claim,  or 
outside  of  any  claim.  If  done  for  the  purpose 
of  furthering  the  development  of  such  chilm, 
is  permissible  and  available  as  assessment 
work,  as  If  done  within  the  boundaries  of 
the  claim  itself.  St.  Louis,  etc.,  Co.  v.  Kemp, 
104  U.  S.  636,  26  L.  Ed.  875;  Mt.  Diablo,  etc., 
Co.  V.  Calllson,  6  48awy.  489,  Fed.  Cas.  No. 
9386;  Book  v.  Justice  Mining  Co.  (C.  C.)  B8 
Fed.  106.  In  St.  Louis,  etc.,  v.  Kemp,. supra, 
the  court  says:  "Labor  and  Improvements 
within  the  meaning  of  the  statute  are  deem- 
ed to  have  been  had  on  a  mining  claim  when 
the  labor  Is  performed  or  the  improvements 
are  made  fOr  its  development;  that  is,  to 
facilitate  the  extraction  of  the  metals  it  may 
contain,  though,  in  fact,  such  labor  and  im- 
provements may  be  at  a  distance  from  the 
claim  Itself."  Yet  the  language  of  the  fed- 
eral statute  Is  to  the  effect  that:  "Upon 
each  claim  located  •  *  •  and  until  patent 
has  been  Issued  therefor  not  less  than  one 
hundred  dollars  worth  of  labor  shall  be  per- 
formed or  improvements  made  during  each 
year."  Act  •Cong.  May  10,  1872,  c.  152,  {  5, 
17  Stat.  92,  Bev.  St.  U.  S.  i  2324  (U.  8. 
Comp.  St.  1901,  p.  1427).  If  it  had  been  the 
purpose  of  the  courts  to  narrow  the  con- 
struction «f  this  act,  the  rulings  would  have 
been,  f<Hlowing  the  language  of  the  law,  that 
the  Improvement  work  must  be  done  "upon 
each  claim  located."  Having  in  mhid,  how- 
ever, the  policy  of  the  government,  the  miner 
has  been  permitted  to  go  outside  the  bound- 
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arles  of  hts  claim,  and  perform  labor  the 
purpose  and  effect  of  which  was  to  aid  In 
the  deTelopment  of  his  claim  as  a  mine,  and, 
wiien  80  performed,  such  labor  is  regarded 
as  falling  within  the  requirement  of  the  stat- 
ute, and  becomes  labor  performed  "upon 
each  claim."  So  that,  Independent  of  the 
statute,  there  could  be  little  doubt  but  that 
the  performance  of  this  labor  in  the  con- 
struction of  a  road  aiding  in  the  general  de- 
velopment of  the  combined  properties  would 
be  a  full  compliance  with  the  statutory  re- 
quirement as  to  assessment  work.  Such  Is 
the  holding  In  Doherty  t.  Morris,  17  Colo. 
105,  28  Pac.  85.  Following  out  these  general 
principles  and  attitude  of  the  courts  in  con- 
struing such  statute,  we  hold  that  the  pro- 
visions of  the  quoted  act  in  regard  to  road 
building  apply  only  to  organiaed  mining  dis- 
tricts, and  that,  where  there  is  no  organized 
district,  the  building  and  constmction  of 
roads  which  can  and  are  intended  to  be  used 
ia  the  general  develOprment  of  the  mining 
property  is  a  doing  of  assessment  and  im- 
provement work  within  the  meaning  of  the 
law. 

The  court  was  right  in  admitting  the  chal- 
lenged evidence,  and  Its  ruling  and  Jodgmrait 
is  affirmed. 

RIIDKIN,  O.  J.,  and  FULLBRTON,  CHAD- 
WICK,  and  GOSB,  JJ.,  concur. 


WILKIB  r.  CHEHAMS  COUNTY  LOG- 
GING &  TIMBER  CO. 
(Supreme  Court  of  Washington.    Oct.  23,  1909.) 

1.  Neolioence   (8   125*)  —  EviDENCK— Admis- 
BiBiLrrr— Cebtaintt. 

Where  there  was  no  direct  evidence,  but 
only  a  probabilitv,  that  the  horse  driven  by 
plalntiCTg  husband  became  frightened  at  fresh 
meat  placed  on  the  platform  of  a  loggine  rail- 
road to  await  shipment,  and  no  more  than  a 
bare  probability  that  such  was  the  fact  was 
Htiown,  evidence  that  another  person's  team  had 
been  frightened  while  passing  the  platform,  and 
that  meat  was  piled  thereon  at  the  time,  was 
properly  lejected. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  ii  239-244 ;   Dec.  Dig.  g  125.*] 

2,  Neolioence  ({  125*)  —  Evioerck — Psoxi- 

MATG  Cause. 

Evidence  that  horses  had  been  frightened 
by  fresh  meat  piled  on  the  platform  at  a  rail- 
toad  station  te  inadmissible  to  establisli  an  in- 
ference that  plaintifCs  horse  had  been  also 
frightened  thereby,  or  to  charge  defendant  with 
notice;  negligence  as  to  plaintiff's  horse  not 
Iiaving  been  established. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {§  2;U)-244;   Dec.  Dig.  §  125.*) 

Department  1.  Appeal  from  Superior 
Oourt,  Chehalis  County;  Mason  Irwin, 
Judge.. 

Action  by  Emma  Wilicie  against  the  Che- 
balls  County  Logffing  &  Timber  Company. 
Judgment  for  defendant^  and  plaintiff  ap> 
peals.    Affirmed. 


Govnor  Teats,  Hugo  Metsler,  and  I^eo 
Teats,  for  appellant.  John  C.  Hogan  and 
3.  B.  Bridges,  for  respondent. 

CHADWICK,  J.  Tills  action,  brought  by 
plaintiff,  Emma  Wil1\Ie,  in  her  own  liehalf, 
and  another,  brought  by  her  as  guardian  ad 
litem  for  her  minor  children,  against  the 
Ohehalis  County  Logging  &  Timber  Compa- 
ny, a  con>oration,  are  predicated  upon  the 
following  facts:  On  January  16,  1907,  Da- 
vid Wilkie  and  his  wlfe^  Emma,  were  re- 
turning to  their  home  near  the  city  of  Mon- 
tesano.  Their  way  proceeded  along  a  road 
or  street  within  the  city  limits.  The  road 
led  over  a  swamp  through  which  a  roadway 
about  10  feet  wide  had  been  banked  up,  and 
thence  up  a  steep  hill.  At  the  foot  of  and 
encircling  the  hill  at  Its  base,  the  defendant 
has  constructed  and  was  operating  a  logging 
railroad.  To  the  right  or  north  of  the  cross- 
ing, about  10  feet  therefrom,  the  railroad 
company  had  maintained  a  platform  upon 
which  gooflB  were  placed  for  the  more  con- 
venient loading  of  supplies  for  the  logging 
camps.  At  the  time  mentioned  some  goods, 
including  milk  cans  and  at  least  one  quarter 
of  beef,  which  was  wrapped  in  burlap,  ex- 
cepting only  a  part  of  the  shank,  were  up- 
on the  platform,  placed  there,  no  doubt,  al- 
though the  testimony  does  not  show  It,  for 
shipment  upon  defendant's  road.  Mr.  WU- 
kie  and  his  wife  were  driving  a  horse  then 
17  years  old.  He  had  been  In  use  on  fholr 
farm  for  14  years.  Their  buggy  was  old, 
and  bad  been  used  from  10  to  20  years. 
When  they  had  approached  within  a  dis- 
tance varying  under  the  testimony,  as  we 
Qnd  it  to  be  from  a  consideration  of  all  the 
evidence,  from  100  to  150  feet  of  tJie  rail- 
road crossing,  the  horse  suddenly  stopped, 
threw  np  his  head,  and  backed  the  buggy 
at  an  angle  off  the  grade,  whirling  at  the 
same  time  toward  the  city.  The  buggy  was 
overturned,  and  Mr.  and  Mrs.  Wilkie  were 
thrown  out  The  bujrgy  was  backed  against 
or  caught  upon  some  posts,  the  remains  of 
a  dismantled  building,  so  that  the  front 
wheels  and  axle  became  separated  from  the 
body  of  the  buggy.  The  horse  trotted  back 
down  the  road  toward  Montesauo  for  a 
short' distance,  where  he  was  stopped  with- 
out effort  by  a  passerby.  The  testimony 
shows  that  he  was  not  frightened  or  run- 
ning away.  He  showed  no  signs  of  that 
frenzy  which  marks  the  frightoied  animal. 
Mr.  Wilkie  received  injuries  of  which  he 
died,  and  Mrs.  Wilkie  suffered  the  injuries 
which  she  now  seeks  to  satisfy  In  damages. 
The  theory  of  the  plaintiff  is  that  the  acci- 
dent was  caused  by  the  negligent  use  of  the 
platform  by  defendant,  in  that  It  permitted 
a  quarter  of  beef  to  be  placed  thereon,  on- 
protected  and  nnoovered  from  view,  so  that 
the  horse  became  frightened  by  the  sififht 
and  smell  of  It;  this  coupled  with  the  aU«san 


•For  9lb«r  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Dig*.  1$07  to  date,  ft  Reportw  Indues 
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Uon  th«t  the  platform  and  Its  use  kitd-  tor  a 
long  time  prior  to  January  16, 1907,  become, 
and  waa,  a  public  nuisance.  From  a  Judg- 
ment of  nonsuit,  the  plaintiff  has. appealed. 
It  Is  assigned  that  the  court  erred  in  the 
rejection  of  testimony  offered  to  show  that 
horses  bad  been  frightened  at  objects  placed 
upon  the  platform.  A  witness  swore,  over 
the  objection  of  respondeut.  that  on  the  day 
before  his  team  was  frightened  while  pass- 
ing the  platform,  and  that  meat  was  piled 
thereon  at  the  time.  This  testimony  was 
afterwards  stricken  by  the  court.  In  thus 
cullng  the  court  did  not  err.  It  may  be  said 
for  tbe  purposes  of  this  argument  that  It 
may  be  accepted  as  a  matter  of  common 
knowledge  of  which  courts  are  bound  to 
take  notice  that  some  horses  will  become 
frightened  at  the  sight  or  smell  of  fresh 
meat;  but  It  does  not  follow  that,  because 
one  horse  Is  so  frightened,  another  one  will 
be.  What  would  frighten  one  horse  may 
pass  unnoticed  by  another.  But,  under  any 
view  of  the  law,  the  testimony  was  not  com- 
petent to  prove  the  n^Iigence  of  respond- 
ent, for  there  had  been  no  direct  evidence  to 
prove  that  the  horse  driven  by  the  Wllkles 
had  become  frightened  at  the  meat  on  the 
platform.  It  did  not-  so  occur  to  Mrs.  Wil- 
kle  at  the  time,  and  at  the  distance  testified 
to  no  more  than  a  bare  probability  was 
proven.  A  probability  cannot  be  turned  into 
an  evidentiary  fact  by  proving,  a  collateral 
fact  which  also  rests  upon  probablUti^  or 
conditions  that  cannot  be  brought  to  the  at- 
tention of  the  Jury,  all  this  upon,  the  well- 
settled  principle  that  negligence  will  not 
be  presumed,  but  must  be  proven,  so  often 
affirmed  by  this  and  other  courts  that  it  Is 
not  necessary  to  cite  authorities  other  than 
Whitehouse  y.  Bryant  Lumber  Co.,  50  Wash, 
563,  97  Pac.  751,  where  the  former  decisions 
of  this  court  are  collected,  to  which  may 
be  added  Cleveland,  etc.,  Ry.  Co.  v.  Wynant, 
114  lad.  525,  17  N.  S.  118,  6  Am.  St  Bep. 
644. 

.  The  only  question  leaving  any  room  for 
argument  in  this  case  Is  the-.d^tanoe  tie- 
tween  the  point  where  the  hora9  stopped 
and  backed  the  buggy  and  the.  railroad  tvack 
and  platform.  As  we  hare  said,  there  can 
be  no  doubt  tbat  -the  accident  occurred  at 
least  100  feet  from  the  railway  track  and 
from  110  to  115  feet  from  the  platform.  It 
is  true  that  Urs.  WUkle,  altiiough  admit- 
ting that  she  is  not  a  good  Judge  of  distan- 
ces, said  that  it  was  2&  or  30  feet,  wad  In 
another  place  30  or  40  feet,  but  she  also 
said  that  the  horse  backed  a  short  dlstasce, 
several  feet,  when  be  whirled.  She  and  her 
husband  were  thrown  out  when  be  whirled 
around.  She  fixes  this  point  at  ttvu  100  to 
125  feet  from  the  track.  Another  witness 
fixes  the  place  where  she  w«8  thsown  oiM 
at  150  to  160  feet  from  the  ttaek.  This  tes- 
timony makes  it  extremely  Improbable  that 


the  horsa  was  within  100  feet  of  the  track 
at  the  time,  and  quite  as  improbable  that  he 
was  frightened  at  anything  on  the  platfocm, 
especially  so,  when,  in  connection  with  the 
distance,  we  consider  the  fact  that  the 
horse  was  old,  gentle,  accustomed  to  being 
driven  double  and  single,  had  never  shied 
before,  and  was  accustomed  to  the  road 
which  they  were  traveling  and  upon  which 
there  were  several  platforms  placed  for  the 
convenience  of  dairymen,  and  the  extreme 
improbability  that  a  horse  would  or  could 
back  a  buggy  straight  along  a  road  no  more 
than  10  feet  wide  for  a  distance  approxi- 
mating 80  to  125  feet  If  it  were  admitted 
or  could  be  found  from  the  evidence  that 
the  horse  was  in  fact  frightened  by  the  ob- 
jects on  the  platform,  the  questlMi  whether 
defendant  was  liable  would  then  occur.  In 
that  event,  It  would  be  competent  to  show 
that  other  horses  had  been  frightened  in 
order  to  charge  the  respondent  with  notice 
of  the  fact.  But  appellant's  testimony  did 
not  contain  the  essential  element  of  cer- 
tainty, and  the  court  properly  rejected  the 
testimony.  Liability  does  not  rest  In  the 
negligent  act,  but  upon  proof  that  the  act 
of  negligence  was  the  proximate  cause  of 
the  Injury.  Appellant  cites  many  authori- 
ties showing  that  Improper  use  of  a  high- 
way is  a  nuisance,  but  it  does  not  follow 
that  an  Individual  can  recover  damages  In 
an  action  of  this  kind  because  of  Its  mainte- 
nance, unless  It  be  shown  by  competent  evi- 
dence, attaining  a  higher  degree  than  con- 
jecture evidence,  that  he  has  suffered  an 
Injury  because  of  it  So,  whether  the  tes- 
timony was  offered  to  prove  that,  because 
other  horses  had  been  frightened,  the  in- 
ference that  the  Wllkles'  horse  had  been  al- 
so frightened  could  be  drawn  therefrom,  or 
to  charge  respondent  with  notice,  it  was 
properly  rejected,  tot  notice  Is  Immaterial 
nnlera  negligence  is  proven. 

The  Judgment  of  tiie  lower  conrt  to  af- 
firmed. 

RUOKIN,  0.  J.,  and  FULLBBTON.  QOSB, 
and  1IORBI8,  JJ.,  concur. 


BEROBR  ▼.  MEITROPOLITAN  PRESS 

PRINTING  CO. 

(Supreme  Court  of  Washington.    Oct  29,  1909.) 

1.  Masteb  and  Servant  (S  252*)— Injttbies 
TO  Servant— NoncE  TJndeb  Factobt  Act- 
Purpose. 

The  object  of  the  notice  of  Injuiy  required 
by  the  factory  act  (Laws  1906,  ^  164,  c  84) 
is  to  give  the  master  an  opportunity  to  investi- 
gate the  place  where  the  accident  is  alleged  to 
have  occurred,  so  that  It  may  intelligently  pre- 
pare for  its  defense  or  coiupromiso  the  dainL 

[£}d.  Note. — For  other  cases,  see  Master  and 
Servast  Dec.  Dig.  {  262.*] 
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S.  MaSTEB  AITD  SbBVANT  (I  252*)— IKJTTBT  TO 
'     SEBVANT— StTTFIOIBNOT     Or     NOT10«     ITllDEB 

Faotobt  Act. 

Under  the  factory  Mt  (Iaw*  1905,  p.  168, 
e.  84,  8  9),  proTidinc  that  no  action  for  Injaries 
under  the  act  shall  M  maintained  unless  notice 
at  the  place  and  catue  of  injory  is  given  to  the 
employer  within  six  months,  etc.,  a  notice  stat- 
ine  that  the  injured  servant  was  employed  by 
defendant  company  on  a  certain  date;  that 
About  6:30  p.  m.  the  machine  cauainc  the  injury 
was  not  ruaning,  and  another  employfi  started 
the  motor;  that  the  belt  slipped  off,  and  the 
other  employ^  shut  oS  the  power;  that  they 
were  trying  to  put  the  belt  on  while  the  motor 
was  still  runmng,  and  the  injured  servant 
caught  bis  hand  between  the  belt  and  motor  pul- 
ley, etc. — was  sufficient. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  806 ;  Dec.  Dig.  |  262.*] 

8.  Apfeai,  and  Bbbob  (I  927*)  —  Revisw — 

Nonsuit. 

On  review  of  a  nonsuit,  plaintiff's  eridenoe 
must  be  presumed  to  be  true. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  i  8748;  Dec  Dig.  {  927.*] 

4.  EsTOPPKL  (8  110*)— Plbadiro. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  complaint  alleged  the  giving  of  notice 
ODder  the  factory  act  (Laws  190S,  p.  164,  c.  84), 
and  the  answer  denied  the  giving  of  any  notice 
by  plaintiff,  thus  misleading  plaintiff  to  think 
that  the  issue  raised  by  the  answer  and  com- 
plaint was  whether  any  notice  bad  been  given 
and  not  whether  a  defective  notice  had  been  giv- 
en,, plaintiff  could  without  pleading  estoppel 
show  that  the  notice  was  prepared  under  the 
direction  of  the  president  of  defendant  company, 
and  that  defendant  was  therefore  eet<9Ped  from 
denying  its  sufficiency. 

'    [E^.   Note.— For  other  cases,   see   Estoppel, 
Cent.  Dig.  8  800;    Dec.  Dig.  8  HO.*] 

K  If  abtsb  and  Servant  (8  286*)— Injxtbt  to 
'  Sbstant  — AcnoNB- SorrioiKNOT  o*  Bvi- 

■    DfeNOS. ' 

In  an  action  for  Injuries  to  a  servant,  evi- 
dence held  suRicient  to  go  to  the  Jury  on  the 
question  of  defendant's  negligence. 

[EH.  Note.-^For  other  casfes,  see  Master  and 
fierrant.  Cent.  Dig.  H  1001.  1006,  IMOnlOSO: 
Dec.  Dig.  8  286.*] 

Department  2.  Appeal  from  Saperfor 
Court,  King  County;  Wilson  K.  Oay,  Judge. 
-AMlon  by  William  Berger  against  the  Met- 
ropolitan Press  Printing  Company.  Judg- 
ment of  dismissal,  and  plaintiff  appeal*.  Re- 
TfnetL 

Foots  &  Gould  and  Milo  A.  Root,  fw  ap- 
pellant   Kerr  ft  McCord,  tor  respondent 


DUNBAR,  J.  Action  for  alleged  personal 
injuries.  The  plaintiff  was  in  the  employ 
of  the  Metropolitan  Press  Printing  Company 
as  a  press  feeder.  On  the  Gtb  day  of  August, 
1907,  he  was  ordered  by  defendant's  fore- 
man to  return  and  help  do  some  emergency 
work  that  night  at  about  6  o'clock.  Accord- 
ing to  Instrnctions  he  went,  and  was  first  put 
to  mixing  Ink.  Mr.  Carter,  the  man  who  vras 
working  with  him,  started  the  motor.  The 
belt  came  off,  and  Carter  requested  the  plain- 
tiff to  assist  him  in  helping  to  put  the  belt 
back  on.  While  attempting  to  put  the  belt 
on,  his  band  was  caught,  and  his  arm  torn 


off  at  "tfte  elbow.  IThe  floor  at  the  time 
where  he  was  caught  was  corered  with  oil. 
Plaintiff  brought  tbls  action,  and  attempted 
to  recover  under  the  factory  act  (I/aws  1900* 
p.  164,  e.  84),  under  a  notice  which  was  ai 
follows:  "Seattle,  TT.  8.  A.,  Sept.  9,  1007.  1 
was  employed  by  the  Metropolitan  Press 
Printing  Company  on  August  6,  190T.  On 
that  date  at  about  6:30  p.  m.  Dwlgbt  Carter 
and  I  came  in  to  work.  The  machinery  was 
not  running,  and  Carter  started  the  motor. 
The  belt  slipped  off  and  Carter  shut  off  tbe 
power,  and  we  were  trying  to  pat  belt  on. 
The  motor  was  still  mnning,  and  I  got  my 
hand  caught  in  between  the  belt  and  motor 
pulley.  The  belt  was  In  good  shape  and 
broke  after  my  hand  got  cauglit  [Signed] 
Wm.  Berger.  Witnesses:  J.  A.  Moore.  J. 
P.  Dabney."  The  court  held  that  this  notice 
was  InsnflSdent  to  permit  a  recovery  nnder 
the  factory  act,  and  the  cause  proceeded  to 
trial  upon  the  plaintiffs  common-law  rights 
and  remedies.  At  tbe  close  of  the  plaintUTs 
testimony,  the  court,  on  motion  Interposed  by 
the  defendant,  granted  a  nonsuit  Judgment 
of  dismissal  was  entered,  and  from  sudi 
Judgment  this  appeal  Is  taken. 

Tbe  assignments  of  error  are  to  the  effect 
that  the  court  erred  In  holding  the  notice 
Insufficient,  in  refusing  to  permit  plaintiff 
to  amend  his  complaint,  in  its  rulings  upon 
the  admission  and  rejection  of  certain  testi- 
mony, in  holding  that  matters  in  estoppel 
could  not  be  proved  under  the  pleadings, 
and  In  sustaining  defendant's  moHon  for  A 
nonsuit  and  denying  plalntlfTs  motion  for 
a  new  trial. 

We  wiU  first  notice  the  assignment  of  error 
In  regard  to  the  suffidenby  of  tbe  notice. 
The  question  of  the  snffldency  of  notices  of 
this  character  has  been  nnder  consideration 
by  tWs  court  very  many  times,  and,  without 
again  citing  the  particular  cases  decldefd,  the 
announcement  bas  uniformly  been  to  the  ef- 
fect that  tbe  object  of  such  notice  was  to 
give  tbe  defendant  an  opportunity  to  Investi-' 
gate  and  examine  tbe  place  where  -the  ac- 
cident is  alleged  to  have  occurred,  so  that 
it  mlglit  intelligently  prepare  for  its  defense, 
or  compromise  or°  settle  the  claim,  if  that 
was  tbongtat  best,  and  that,  when  tbUi  #as 
done,  the  object  of  the  law  was  met,  and  its 
provisions  complied  with.  But  it  is  the  con- 
tention of  the  rtapondeat  that  a'  distlnctioa 
should  be  made  between  -eases  wbere  the 
action  is  bronglit  against  a  municipal  corpo- 
ration and  where  the  claim  is  waged  under 
the  factory  act,  for  the  reason  that  the  ef- 
fect of  the  factory  act  Is  to  preserte  to  the 
InJfTred  employe  all  of  his  common-law 
rights,  and  tttat,  in  addition  thereto,  it  cre- 
ates another  cause  of  action  wlilch  he  does 
not  have  at  common  law;  that  tbe  factory 
act,  being  in  derogation  of  tbe  common  law. 
shoold  be  strictly  constmed ;  that  tbe  Leglb- 
lature,  deeming  that  by  the  act  It  was  about 
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to  extend  the  liability  of  the  masters  to  their 
serrants,  thought  It  wise  to/ safeguard  the 
new  liability  by  requiring  that  notice  should 
be  given  to  masters  of  accidents  for  which  It 
was  sought  to  recover  compensation,  but 
that  it  was  only  the  new  or  extended  liabili- 
ty that  It  was  Intended  to  subject  to  such 
safeguard.  This,  no  doubt,  is  true ;  but  not- 
withstanding the  intelligent  object  of  the 
giving  of  notice  to  defendant  under  the  fac- 
tory act  must  have  been  exactly  the  same  as 
the  object  of  the  law  In  prescribing  that  no- 
tice should  be  given  to  defendants  who  were 
municipal  corporations,  viz.,  that  Justice 
should  be  done  In  each  Instance,  whether  It 
was  a  common-law  liability  or  an  additional 
liability  under  the  statute.  When  once  the 
right  of  recovery  under  the  factory  act  Is 
given,  that  right  should  not  be  so  Immpered 
with  unreasonable  restrictions  that  it  cannot 
be  made  available  to  the  party  for  whose 
benefit  it  was  enacted.  The  learned  counsel 
says  that  the  factory  act  clearly  provides 
that  the  notice  most  state  the  time,  place, 
and  cause  of  the  Injury,  else  the  action 
shall  not  be  maintained ;  that  each  of  these 
Is  an  essential  Ingredient  in  the  notice,  and 
the  absence  therefrom  of  all  or  any  of  these 
elements  will  render  the  notice  nugatory; 
that  without  all  of  them  the  notice  Is  ma- 
terially defeotlve,  wboUy  void,  and  Insuffi- 
cient to  base  the  statutory  cause  of  action 
upon.  This  is  undoubtedly  true,  but  the 
material  question  is:  Has  the  provision  of 
the  statute  been  reasonably  compiled  with? 
The  act  provides  (section  9,  p.  169,  c.  84, 
Sess.  Laws  1906):  "No  action  for  the  recov- 
ery of  compensation  for  Injury  under  this 
act  shall  be  maintained  unless  notice  of  the 
time,  place  and  cause  of  Injury  Is  given  to 
the  employer  within  six  months,  and  the  ac- 
tltm  is  commenced  within  one  year  from  the 
occurrence  of  the  accident  causing  the  In- 
jury," prescribing  that  the  notice  required 
shall  be  In  writing  and  sigtaed  by  the  per- 
son injured,  or  some  one  in  his  behalf.  Turn- 
ing to  the  notice  given,  we  discover  tliat  the 
time  is  given,  viz.,  August  6,  1907.  It  can- 
not reasonably  be  contended  that  the  defotd- 
ant  was  not  notified  that  the  place  was  the 
place  of  business  of  the  Metropolitan  .Press 
Printing  Company,  and  that  the  cause  of 
action  was  that  the  plaintUFs  hand  w«b 
caught  vfhlle  he  was  trying  to  put  the  belt 
on  between  the  belt  and  the  motor  pulley. 
If  these  things  appear  in  the  notice,  then 
the  requirements  of  the  statute  have  been 
met,  and  the  defendant  has  been  notified  of 
the  time,  place,  and  cause  of  action.  The 
plaintiff  might  have  stated,  further,  that  the 
reason  that  his  band  was  caught  between  the 
belt  and  the  motor  pulley  was  that  no  belt 
shifter  was  emplos^ed  by  the  defendant  In  the 
running  of  the  machinery.  But  the  statute 
does  not  require  him  to  do  this,  and  the  de- 
mand of  the  statute  Is  the  measure  of  his 
duty.    It  Is  not  presumed  that  the  notice  Is 


a  technical  reQulEewent,  sueb:  as  a  bill  of 
particulars  which  may  be  called  for  in  the 
trial  of  the  action;  nor  Is  It,  we  ttilnk,  fair 
to  presume  that  the  law  hedged  this  notice 
In  with  so  many  restrictions  and  technical 
requirements  that  a  working  man  of  ordina- 
ry education  and  ability  would  be  compelled 
to  employ  a  skilled  attorney  to  prepare  the, 
notice  which  this  law  requires ;  nor  that  the 
notice  which  is  a  sine  qua  non  and  which 
cannot  be  amended  must  be  construed  more 
strictly  than  a  technical  pleading  which  is 
presumed  to  be  prepared  by  a  technical  law- 
yer, and  which  may  be  amended  at  any  time 
In  the  Interest  of  Justice,  Such  la  not  the 
voice  of  authority  or  reason. 

We  have  examined  the  cases  which  are 
cited  by  the  respondent,  and  in  our  Judgment 
they  do  not  bear  out  Its  contention,  and, 
when  the  time,  place,  and  cause  of  action 
are  specified,  even  under  the  authorities  cit- 
ed, such  notice  will  be  sustained.  Some 
courts  have  gone  so  far  as  to  hold  that  these 
notices  may  be  contained  in  separate  papers, 
provided  they  so  refer  to  each  other  as  to  be 
taken  together ;  and  it  is  said  by  Dresser  on 
Employers'  Liability,  |  27,  that  the  notice 
"Is  to  be  written  In  •ordinary  language'; 
that  is,  the  party  Is  to  use  his  own  untutored 
language" — citing  Drlscoll  t.  City  of  Fall 
River,  163  Mass.  105,  39  N.  B.  1003.  "His 
own  untutored  language,"  it  seems  to  us.  Is 
a  good,  strong  expression,  and  exactly  re- 
flects the  true  Intention  of  the  statute.  It 
was  also  held  in  Kenady  v.  City  of  Lawrence, 
128  Mass.  318,  that,  although  the  notice  is 
given  as  a  basis  of  a  claim,  it  need  not  in 
terms  claim  compensation  for  the  Injury, 
since  that  Is  not  one  of  1^  statements  whkdi 
the  act  requires  It  to  Contain.  Again,  In  sec- 
tion 28  of  the  above  cited  tsxt-book,  it  Is 
said:  "It  has  already  been  noted  that  these 
statements  do  not  need  te  be  In  technical 
language  or  In  any  set  form.  The  notice 
need  not  be  drafted  with  the  care  of  a  decla- 
ration or  with  a  view  of  aetttaig  out  a  good 
cause  of  action.  'The  objeot  of  tlie  notloe 
is  to  dlnct  atta)tl(»i  with  substantial  aocora* 
cy,  jiot  with  nnerring  practslon,  to  the  place 
where  an  accident  has  happened.'  Xt  is 
enough  if  the  notice  sets  out  these  requisites 
with. Bucb  fullness  that  the  defendant  Is 
able  upon  Investigation  to  discover  the  place 
and  the  defect."  We  think  the  requirements 
of  the  law  were  met  by  this  notloe,  and  that 
no  further  duty  la. this  req>ect  was  imposed 
upon  the  plalntlfL  Especially  is  this  true  If 
the  testimony  wlilch  was  offered  by  the  plain- 
tiff and  rejected  by  the  court  Is  true,  and  It 
must  be  assumed  to  be  true  for  the  purposes 
of  this  case. 

The  witness  offered  the  following  proof: 
"That  the  plaintiff  was  sent  for  by  Mr.  Plg- 
gott,  the  president  of  the  company,  to  come 
there  fb^  the  purpose  of  making  a  statement 
of  the  case,  which  statement  he  would  havS 
to  make,  that  would  be  a  prerequisite  to 
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bringing  a  suit;  that  he  came  th»e  by  ap- 
pointment, and  was  met  there  by  Mr.  J.  8. 
Smith  and  introduced;  that  J.  8.  Smith  pre- 
pared tbiB  that  we  offered  to  Introduce  In 
evidence — ^thlB  alleged  notice — that  he  pre- 
pared it,  and  that  it  was  then  signed  by  this 
plaintiff  and  delivered  to  his  foreman— the 
defendant's  foreman ;  that  some  days  after- 
wards he  went  back  and  asked  for  a  copy, 
and  was  told  by  the  foreman  that  It  had  been 
delivered  to  Mr.  Smith,  and  that  he  would 
have  to  go  there  and  see  it,  and  that  he  went 
to  Mr.  Smith,  and  Mr.  Smith  refused  to  let 
him  see  It."  This  offer  of  testimony  under 
the  objections  of  defendant  was  refused.  It 
l8  claimed  by  the  learned  counsel  for  the  re- 
spondent that  this  testimony,  being  offered 
for  the  purpose  of  estopping  the  defendant 
from  denying  the  sufficiency  of  notice,  should 
have  been  pleaded;  and  it  is  no  doubt  true 
that  ordinarily  an  estoppel  should  be  pleaded. 
But  the  complaint  alleged  the  giving  of  the 
notice,  and  the  answer,  Instead  of  pleading 
a  defective  notice,  simply  denied  the  giving 
of  any  notice  on  the  part  of  the  plaintiff. 
While  It  is  true  probably  that  a  plea  of  noa 
est  factum  might  avail  the  defendant,  so 
far  as  Its  own  defense  was  concerned,  it 
would  be  inequitable  to  allow  such  a  defense 
for  the  purpose  of  miBleadlng  the  plaintiff,  as 
U  evidently  did  n^slead  tilm  In  this  Instance  ; 
the  natural  Inference  from  the  denial  being 
that  the  Issue  raised  by  the  ansijrei  and  the 
complaint  was  the  issue  of  whether  any  no- 
tice had  been  given,  and  not  of  whether  a 
defective  notice  had  been  given.  Under  the 
circumstances  shown  by  this  offered  testl- 
mooy,  U  seeois  to  us  it  .would  be  exceedingly 
unjust  to  allow  a  plea  of  want  of  notice  on 
the  part  of  the  defendant  to  defeat  plalntifTs 
action  under  the  factory  act 

We  also  think  that  the  court  exceeded  its 
prD|)er  Jorlsdiction  and  impinged  up«n  the 
province  of  the  Jury  when  this  nonsuit  was 
granted.  Thece  was  testimony  to  the  effect 
that  this  was  a  Tsry  defective  belt;  that  It 
was  old  and  made  of  different  pieces ;  that 
It  curled  up-  at  the  edges,  and  was  running  on 
crooked  pulleys  which  tended  to  throw  It 
off;  that  the  defendant  was  aware  of  the 
defective  condltlOD  of  this  belt,  and  that  the 
plaintiff  was  not;  that  he  was  not  engaged 
In  Ms  regular  employment,  or  the  employ- 
ment in  which  he  had  had  experience,  when 
this  accident  occurred.  Tills  testimony  was 
offered  by  men  of  experience  who  were  seem- 
ingly disinterested  witnesses,  and  we  think 
there  was  sufficient  testimony  In  regard  to 
the  negligence  of  the  defendant  to  pasis  to 
the  consideration  of  the  Jury. 

The  Judgment  will  therefore  be  reversed. 


BUDKIN,    C.    J.,    and    CEOW,   MOUNT, 
PARKER,  JJ.,  concur. 


STATE  ex  id.  VANDBRVGSB,  Pros.  Atty.,  t. 

OOBMLBfT. 
(Supreme  Court  of  Washington.    Oct.  30,  1909.) 

coubts  (5  101*)— supbkme  coubt— quobum  ob 
Number  op  Judges  Necessary  to  Adjudi- 
cation—Statutes— Constitutionalitt. 
Const,  art.  4,  f  2,  provides  that  the  Su- 
preme Court  shall  consist  of  five  judges,  a  ma- 
jority of  whom  shall  be  necessary  to  form  a 
quorum,  but  that  the  Legislature  may  increase 
the  number  of  judges,  and  provide  for  separate 
departments  of  the  court.  Laws  3909,  pp. 
33^7,  c  24,  increased  the  number  of  judges 
from  seven  to  nin^  and  provided  for  two  sep- 
arate departments,  and  also  for  the  sitting  of 
the  court  en  banc.  Section  3  requires  the  chief 
justice  to  assign  four  of  the  associate  judges  to 
each  department,  and  provides  that  a  concar< 
rence  of  three  judges  shall  be  necessary  to  pro- 
nounce a  decision ;  that,  if  three  do  not  concur, 
the  cause  shall  be  reheard  in  the  same  de- 
partment or  transmitted  to  the  other  department 
or  to  the  court  en  banc  Section  4  provides 
for  a  determination  of  causes  by  the  court  en 
banc.  Section  5  provides  that  a  concurrence  of 
five  judges  present  at  the  argument  shall  be 
necessary  to  pronounce  a  dedsion  in  the  court 
en  banc.  Held,  that  the  constitutional  provision 
has  particular  reference  to  the  court  as  orig- 
inally created,  and  before  division  into  depart- 
ments, and  does  not  require  that  under  all 
circumstances,  regardless  of  the  number  of  jodc- 
es  and  departments,  a  majority  of  the  whole 
court  shad  be  necessary  to  pronounce  a  de- 
cision ;  and  hence  the  act  is  not  unconstftution- 
rI,  and  a  litigant  is  not  entitled' to  a  hearing 
before  the  court  en  banc  as  a  mstter  of  tigbt, 
because  judgment  was  pronounced  by  the  con- 
currence of  a  less  number  of  judges  than  a  ma- 
jority of  the  whole  court. 

[Ed.  Note.-^For  other  cases,  see  Courts,  Dec 
Dig.. I  lOl.*] 

Dunbar    and    I^illerton,    JJ.,   dissenting   in 
part 

On  rehearing  en  baiic    Affii^mecl.. 
For  former  opinion,  see  102  Pa£,  43^.    , 

.PARKER,  J..  After  ,Uie,  decislo^  In  this 
cause  was  rendered  by  departmAnt  2  the 
appellant  filed  a  petition  for  icehearing  be- 
fore the  court  en  banc,  assigning  as  grounds 
tberefor  the  foUowUig.;  "First.  Because  ua» 
der  the  terms  and  provisions  of  section  2, 
art.  4,  of  the  state  Constitution,  this  court 
is  wiUM>ut  right,  power,  or  authority  to  ren- 
der or  pronounce  a  decision  unless  a  ma- 
jorily  of  the  Judges  constitutins  the  court 
Join  and  concur  therein,  and  therefore  the 
decision  hereinbefore  undertaken  ta  be  ren- 
dered on  June  14,  1909,  wherein  only  tour 
out  of  nine  Judges  Joined  and  concurrol,  con- 
stitutes no  binding  or  valid  decision.  Sec- 
ond. Because  said  decision  so  undertaken  to 
be  rendered  and  pronounced,  as  aforesaid, 
does  not  conform  to,  but  is  at  variance  with, 
the  provisions  of  the  Constitution  and  stat- 
utes of  this  state  pertaining  to  the  matters 
in  controversy."  The  court  being  particu- 
larly desirous  of  having  the  question  raised 
by  the  first  ground  assigned  finally  deter- 
mined by  the  full  court,  argument  was  in- 


•yor  outer  cases  see  same  topic  and  lection  NUUBKR  In  Dec.  &  Am.  Dlga.  1907  to  date,  A  Reportar  ladezes 
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Tlted  tb«reon  before  like  onit  en  banc  whlcli 
was  heard  October  22,  1909. 

As  to  tbe  number  of  Jadges  constltntlng  the 
conrt  and  Ita  division  into  separate  depart- 
ments, section  2  of  article  4  of  the  state  Con- 
stitution, provides:  "The  Supreme  Court 
shall  consist  of  five  judges,  a  majority  of 
whom  shall  be  necessary  to  form  a  quorum, 
and  pronounce  a  decision.  •  •  •  The  liCg- 
islature  may  Increase  the  number  of  Judg- 
es of  the  Supreme  Conrt  from  time  to  time, 
and  may  provide  for  separate  departments 
of  said  court."  The  Legislature  by  chapter 
24,  pp.  33-37,  Laws  1909,  Increased  the  num- 
ber of  Judges'Of  the  court  from  seven  to  nine, 
and  provided  for  separate  departments,  and 
also  for  the  sitting  of  the  court  en  banc. 

In  BO  far  as  it  relates  to  the  powers  of  the 
court  en  banc  and  In  departments  the  act 
provides : 

"Sec.  3.  There  shall  be  two  departments  of 
the  Supreme  Court,  denominated  respective- 
ly Department  One  and  Department  Two. 
The  Chief  Justice  shall  assign  four  of  the  as- 
sociate Judges  to  each  d^artment  and  such 
assignment  may  be  changed  by  him  from  time 
to  time:.  Provided,  that  the  associate  Judges 
shall  b«  competent  to  alt  In  either  department 
and  may  Interchange  with  one  another  by 
agreement  among  themselves,  or  If  no  such 
agreement  be  made,  as  ordered  by  the  Chief 
Justice,  The  Chief  Justice  may  sit  in  either 
department  and  shall  preside  when  so  sitting,' 
but  tl«  'Judges  assigned  to  each  department 
shall  select  one  of  their' number  as  presiding 
judge.  Bach  of  the  departments  shall  have  the 
ppw^  to  hear  and  determine  causes,  and  all 
questions  arising  therein,  subject,  to  the  provi- 
sions in  relation  to  the  court  en  banc.  The 
presence 'ofi  tbree  Judges  shall  be  necessary  to 
triinsdct  any  boslness  In  either  'of  'the  d^ 
partmenta,  except  sndt  as  may  be  done  at 
chambers,  but  one  or  more  >  of  tiie  Judges 
may  from  time  to  time  adjourn  to  tbe  same' 
eftect  as  if  all  were  present,  and  a. concur- 
rence of  three  Judg^  shall  be  necessary  to 
prondunce  a  decision  in  each  department : 
Provided,  that  If  three  do  not  concur,  the 
cause  shall  be  reheard  in,  the  same  depart- 
ment or  transmitted  to  the  'other  department, 
or  to  the  court  en  banc. 

"Sec.  4.  The  Chief  Justice  shall  from  time 
to  time  apportion  the  business  to  the  depart- 
ments, and  may,  In  his  discretion,  before  a 
decision  Is  pronounced,  order  any  cause  pend- 
ing before  the  court  to  be  heard  and  deter- 
mined by  the  conrt  en  banc.  When  a  cause 
has  been  allotted  to  one  of  the  departments 
and  ft  decision  pronounced  therein,  the  Chief 
Justice,  together  with  any  two  associate 
Judges,  may  order  such  cause  to  be  heard  and 
decided  by  the  court  en  banc.  Any  four  Judg- 
es may,  either  before  or  after  decision  by  a 
department,  order  a  cause  to  be  heard  en 
banc.    •    •    • 

"Sec.  8.  The  Chief  Justice,  or  any  four 
jtidges,  may  convene  the  court  en  banc  at 
any  tlm^  and  the  Chief  Justice  shall  be  the 


preMdlDt!  Judge  of-  tbe  ODdBt  ivImb  «o  cost-: 
vened.  The  presenee  of  fin  iaigfa  sball  be 
necessary  to  transact  say  business,  end  a 
oodcnrrence  of  five  Judge*  present  at  tbe  ar- 
gument sball  be  necowKry  to  pronoaoc*  a 
decision  In  die  court  ea  bane:  Provided, 
tbat  If  five,  of  tbe  Judges  so  prssent  do  not 
concnr  in  «  dsclakn,  dieo  reatgumatt  sball 
be  ordered  «nd.  all  tbe  Judges  qmlifled  to  sit 
in  the  cause  dtall  hear  the  argument;  but  to 
render  a  decision  a  eoBCorranee  of  five  Judg- 
es shall  be  necessary.    *    *    *" 

It  is  contcaided  by  learned  counsel  for  ap- 
pellant that,  while  by  authority  of  this  oon> 
stitutionaJ  provision  the  Legislature  may  in- 
crease the  number  of  Judges  and  provide  for 
separate  departments  of  tbO  conrt,  a  maJorU; 
of  all  of  tbe  Judges  of  the  court  are  necea- 
sary  to  proaousce  a  decision  in  all  cases,. 
whether  by  a  department  or -en  ban<^  and 
that,  in  so  far  as  the  act  attempts. to  confer 
power. upon  a  tess  number  than  arimajority 
of  the  whole  conrt  to  render  a. final  deelalan, 
It  is  unconstitutional.  This  oonteatlon  Is  has-, 
ed  upon  tbe  words. ^'  tbe  first  part  of  the> 
constitutional  proyisionc  '<A  majority ,,  of 
whom  shall  be  neqessary  to  form  a  quqnusv 
and  pron^nnce  a  'deciaion."  We  tblok,  tbis 
provision  has  particular:  refecenoe  tja-  tb^. 
court  as  originally  created^  and  ibefore  divi- 
sion into  departments,'  and  does  nptt  mean 
under  all  circumstances^  ..regSfidl^ss  ,of  tbe 
number  of  Judges  and  departments,  a  inajpr-, 
117  of  itbe  whole  court  shall  be  i^ieqesaary.  to, 
pronounce  n  decision.  To  hold  according,  to 
appellant's  -ogo^ntlon  would  .render-  the  -lati. 
ter  port  of  the  section  relating  to  depart- 
menta,  the  number  of  which  are  not  Ujatited. 
of  little  avail  in. raccomplishing.tba  purpose- 
evidAntly-  inteaiided.  The  evident  purpose  of 
the  Ceamer^  of  tbe  Constitution  was  to:enatkle 
tbe  l^egislature;  to  provide  for  an  incr-eaaoi 
in  the),  number  of  Judges,  and  also  an  -op-- 
ganlzatlon  of  the  court  Into  separate. deftart-^ 
ments  to.  tbe  end  that  tiie  increase  in  Utl8;a*. 
tion  wUcb  itiVtias  antidintsd  would  occur  r 
with  the  future  growth  of  the  state  Qould  be 
properly  cared  for.  Now,  when  the  court  is 
divided  Into  ieparate  departmraits,  It  lir  mani- 
fest'thWt  there  cannot  be  a  majority  of  all' 
the  Judges  in  each  department  at  the  sattie 
time,  Henccr  if  the  cpnt^tlon  tbat  a  ;na- 
Jorlty  of  all  the  Judges  are  necessary  to  a  de- 
cision be, upheld,  there  would  be  at  least  one 
department  without  power  to  pronounce  a' 
decision  even  by  Its  unanimous  vote.  We 
think  it  was  contemplated  that  separate  de- 
partments might  be  provided  for,  each  with 
full  power  to  hear  causes  and  pronounce  de- 
cisions Independent  of  the  other  and  at  tite 
same  time. 

It  Is  argued  that,  since  there  is  no  limit 
to  the  number  of  departments  the  Legisla- 
ture may  provide  for,  it  might  go  to  the  ex- 
tent of  providing  for  departments  consisting 
at  even  less  than  three  Judges,  and  thus  re- 
sult in  decisions  being  rendered  by  a  less 
number  than  a  majority  of  ttie  court  as  ..orlg- 
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inallyo  create,  If  xfe  AoMd  bold  tbat  less 
than  a  majority  of  the  wliole  can  pronoanoe 
a  dectBlon.  The  termEl  of  this  'act  are  not 
Bttch  thAt  we  are  ealled  tipon  to  detecmlne 
Bach  a  question'  at  this  time.  There  may  be 
BOrnnd  reason  fo^  contending  that  nnder  no 
circumstances  can  less  than  -three  judges 
pronounce  a  decision,  In  view  oftbe  words  Jn 
the  Constitution :  "The  Snpreifae  Oonrt  shall 
consist  of  Ave  Judges,  «.  majority  of  whom 
shall  be  necessary  to  form  a  quorum,  and  pro- 
nounce a  decision."  if  this  be  the- spirit  of 
the-  Gondtltutlon,  then  this  act  providing  for 
departments  and  defining  their,  powers  is 
cleiirly  within  that  q>irit,  for,  by  Its  terms, 
"the  presence  of  three  Judges  shall  be  neces- 
sary to  transact  any  bnslnefls  in  either  of 
the  departments,  except  such  as  aaay  l>e  done 
at  Chambers,"  and  "a  concurrence  of  three 
Judges  shall  be  necessary  to  pronoimce  a  de- 
cision 'in  each  department."  So  that  a  liti- 
gant IB  In' as  favorable  position  as  to  the 
least  number  of  Judged  'to  Whom  he  can  be 
compelled  to  submit  his  cause,  and  also  as 
to  the  least  number  of  3udge»'who  can  pro- 
nounce a 'decision  thereon,  a<  he  was  when 
the  court  existed  under  the  Constitution  be- 
fore an  Increase  in  its  membership  and  its 
division  Into  departments  by  the  Leglslatnre. 
W6  are  of  the  opialon  that  the  provisions  of 
the  act  providing  for  separate  departments 
of  the  court  and  defining  the  powers  of  the 
departments  acting  separately  is  not  uncoB- 
stitutlonal,  and  that  a  litigant  is  not  enti- 
tled to  a  hearing  before  the  court  en  banc  as 
a  matter  of  right,  hecanse  Judgment  may 
have  been  -pronounced  In  his  case  by  the  con- 
corrence  of  a  less  numher  of  Judges  than  a 
majority  Of  the  whole  court. 
■  Notwithstanding  our  views  »pon  the  ques- 
tion raised  by  the  first  ground  In  tte  petition 
for  rehearing,  we  have  heard  argnment  sit- 
ting en  bane  upon  the  merits  and  adopt  the 
views  of  department  2  as  expressed  In  their 
decision  of  June  14,  1909  <102  Pac:  486),  and 
the  Judgment  of  the  superior'  cOtir<  Is  there- 
fore affirmed. 

BUDKIN.  a  J^  and  CBOW.t  MOUNT, 
KtORBIB.  (iO»B,  and  CHADWICK,  }3.,-  con- 
cur. .,         .     ,        .    •        ■ 

.ptiJJBAR  and  P^LlEUTO'n.  j;j..  concur. 
on  the  constitutional  question  'dl«cilssed  but 
dissent  from  the  opinion  expressed  on  the 
merits. 


In  re  CI^ERP..       •  -. 
(Snpfeme  Court  vt  Washington.    Nov.  2,  1009.) 
1.  Mandamus  (J  28*)— StJBJEcrs  of  Rblief— 
'JuniciAi.  niscntrioN. 

Mafdamjii''^  will  lie  to  compel  an  inferior 
court  to  act  whpn  it  holds  a  cause  in  abeyance 
ana  refuses  to  decide  one-way  or  the  other,  but 
not  to  control  jndlci«l  discretton. 

fBdi  Note:«^^r.  other  cAlies.  !tee>-MandBmua, 
Ont.  Di».  »  64 ;    Dec.  Dig.  «  28.f ]     . 


2.  Mawdam^  (|.  4*)->-St;Bn^6  or  RBLnaf— 
BxEBciBE  of  Jttxhcciai.  Pqwkb»— Rsuedt  b« 
Appeal. 

■Where  the  trial  court'is  not  refusing  to  pro- 
ceed to  a  final  determination  of  an  action,  but 
is  proceeding-  in  a  way  ttmt  plaintiff  conceives 
is  a  violation  of  her  rights,  plaintiff's  remedy 
is  not  by  mandamus,  bat  hy  ,api>eal. 

iKi.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §f  10,  11,  15;    Dec.  Dig.  i  4.*] 

3.  Dismissal  and  Nosrstrw  (|  62*)— Rxght  to' 
Dismiss  —  Defect  of  Pabties — Disobedi- 

-  ence  of  Obdeb  of  Cocst. 

Where  other  parties  to  an  action  besides 
plaintiff,  claimed  affirmative  relief,  the  court 
could  not  properly  dismiss  it  as  to  them  upon 
plaintiff's  refusal  to  comply  -with  the  conrfs 
order  to  bring  in  additioaal  parties,  without  giv- 
ing such  other  parties  an  ()pi>ortuDity  to  bring 
in  those  the  court  deemed  necessary.. 

[Ed.  Note. — For  other  cases,  see  Diamissal  and 
Nonsuit,  -Cent  Dig.  S  117;   Dec.  Dig.  i  62.*] 

4.  Dismissal  awd  NoirsutT  (|  62*)— Dismis- 
sal AS  TO  Pabtt  Necessary  to  Fistal  Ad- 

itfCOIOATION  —  DnOB^DlKMCE  OF  QBDEB  OF 
COUBT. 

Where  plaintiff's  continuance  in  a  cause 
was  necessary  to  a  final  adjudication,  the  court 
conld  not  dismiss  her  tfaerefrom  upon  her  re- 
fosal  to  comply  with  an  order  of  the  conrt. 
for,  while  the  court  could  not  compel  her  to 
participate  in  any  further  trial  of  the  cause,  it 
could  try  It  on  the  issues  made  by  the  plead- 
ings of  the  other  parties  and  •  treat  her  as  m 
party  making  default,  thus  bindiog  her  hy  tb«t 
final  judgment. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  f  117 ;    Dec.  Dig.  i  62.»1 

5.  Pabties  (J  50*)— Right  of  Coubt  to  Rb- 

QTTlaE   ADDITIOIfAL    PaBTIES. 

The  court  has  inherent  power  to  require 
addlticmal  parties  to  be  brooght  in,  and  it  is 
also  expressly  conferred  by  Ballingsr's  Ajuu 
Codets  &  St.  I  4840  CPierce'a  Code,  {  269), 

[Ed.  Note. — For  other  cases,  see  Parties,  'Cent.' 
Dig.  «  76;  Dec  Dig.  I  30.*1 

En  Banc.  Original  application  by  Maqi 
A.  Clerf  (or  mandamnis  to  be  directed  to  the 
superior  court,  for  Klttttas  comity  and  to 
the  Hononable  Ralph  Kauffman,  Jbdge  ther»- 
oC    Ap|kllcatk>n  denied. 

A.  Mires  'hnd  Graves  &  McDaniels,  for  re-* 
later.  Pruyn,  Streff  &  Hoeffer,  for  respond- 
ent. 

FULLER'TON,  J.  Thte  U  an  application 
for  a  writ  of  mandate.  The  relator  avers 
that  on  pr.  about  May  13,  19.05,  her  pred- 
ecessor in  interest  as  plaintiff  began  an 
action  against  certain  named  defendants,  the 
object  and, purpose  of  which  was  to  obtain 
a  Judgment  and  decree  adjudging  the  plain- 
tiff to  have  a  prior  and  pa^'omount  right 
as  against  the  defendants .  to  use  the  waters 
of  a  certain  stream  known  both  as  Caribou 
creek  and  Cherrji  creek  to  the  extent  of  370 
Inches  of  water,  miner's  measure,  under  a 
4-lnch  pressure  fpr  stock  and  domestic  pur- 
poses and  for  the  purpose  of  Irrigating  cer- 
tain laud  then  owned  by  plalutiff;  claim-. 
Ing  such  right  for  the  purposes  stated  by 
reason  of  a  first  and  prior  appropriation  of 
such  waters  and  their  appUcatioa  to  the  usw 
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mentiODod  made  by  hlmAlf,  and  h^  his  ptkd- 
Qoeesore  In  latwrests  to. -whose  irij^ts  be 
succeeded.  Sbe  further  aTerred  that-  theit^ 
after  certain  parties  werp  dismiss^  fr^m 
the  action,  and  'certain  others  InterVeiiied 
and  became  parties  thereto  by  leave  of  court ; 
Uiat  the  plaintiff  died,  and  that  -she  succeed- 
ed to  all  bis  rights  and  Interests, '  and  was 
substituted  as  plaintiff  by  permission  ^nd 
order  of  the  court;  that  the  defendant  aJid. 
Interveners  filed  pleadings  In  which  they  con- 
troverted the  plalntUTs  claim, '  and  'set  up 
and  claimed  interests  In  the  waters  of  the 
creek  adverse  to  the  claim  of  the  plalntjfl, 
which  they  alleged  to  be  prior  and, para- 
mount thereto;  that  thereafter  the  cause 
-ivas  assigned  for  trial,  and  between  March 
2,  1908,  and  March  6,  1908,  was  tried  to  the 
court,  each  party  submitting  evidence  In  sup- 
port of  their  several  allegations,  finally  sub- 
mitting the  cause  to  the  court  for  adjudica- 
tion; that  In  April,  1908,  the  court  an- 
nounced. In  substance,  that  It  was  unable 
to  find  that  the  plaintlft  was  entitled  to 
any  prior  rights  to  the  waters  of  the  stream 
by  virtue  of  prior  appropriation,  but  that 
the  waters  must  be  apportioned  among  all 
of  the  owners  of  land  riparian  to  such  stream 
according  to  acreage,  and  that  no  apportion- 
ment or  final  Judgment  could  be  entered 
without  making  parties  to  the  action  the 
owners  of  all  the  lands  riparian  to  such 
creek;  and  thereupon  entwed  an  order  di- 
recting the  relator  as  plaintiff  to  cause  all 
such  riparian  owners  to  be  brought  in  and 
made  parties  to  such  action  within  CO  days 
from  April  8,  1908.  The  relator  then  avers 
that  Caribou  or  Cherry  creek  is  a  stream 
arising  In  the  hills  and  mountains  lying  to 
the  north  and  east  of  Kittitas  valley,  In  the 
county  of  Kittitas,  and  flows  southerly 
tjlrough  such  valley  a  distance  of  some  20 
miles,  where  It  empties  Into  the.  '^aklmd  riv- 
er, and  that  the  condition,  6f  th^  titles  to 
the  various  lands  along  the  creek  are  tin- 
known  to  the  relator,  and  It  W  Impossible 
for  her  to  ascertain  who  are  the  actual  own- 
ers of  such  lands,  and  that  the  withholding^ 
of  the  fin^l  adjudication .  of  the  caui^e  un- 
til relator  shall  bring  in  each  owner?  and 
make  them  parties  to  the  action  is  unwar- 
ranted and  without  authority  of  law/  It  Is 
then  averred  that  more  than  90  day^  have 
elapsed  since  the  cause  was  submitted  to  the 
court  for  adjudication,  but  that  the  court 
nefuses  and  declines  to  render  Judgment 
therein,  whereupon  she  prayed  that  a  Wtit 
of  mandate  issue  compelling  the  court  to  ad- 
judicate the  case  upon  the  issues  and  evi- 
dence presented.  ,Xhe  trial  court  la  response 
to  the  notice  served  upon  it  appeared  and 
controverted'  the  relator's  application.  In 
Its  answer  it  admitted,  substantially  all  of 
the  allegations  of  relator.  Answering  fur- 
ther, however,  it  averred  that  no  formal  de- 
mand or  dmnand  of  any  kind  had  been  made 
upon  the  court  for  a  decision  of  the  cause 
on  the  record  as  originally  Bubmitt'ed,  nor 


had' arny.fotauDl  Tdfuattlto  c6m{>Iy  ;with  tbd 
coiirt's  oMet  been  made,  but  tliht^  oh  thei 
contrary,  thfe  relatoir  pactued-  a  couMle  of 
conduct  that  had  tedded  to  m  Mead  the 
coort  as  to  her  Intentions;  that  she  had 
among  other  things  appeared  in  court  many 
months  attet  the  order  to  biiiig  tn  further 
parties  had  been  entered,  and  sought  a  re- 
newal of  an  Interloeatbry  ordter.^e^ulatiae 
the  dlstribntion  of  the  water'  pending  ther 
trial  of  the  motion,  and  had  at' the  imme  time 
questioned  the  (nfflclency  of  the  pleadings 
of  certain  rlimrlnn  propMetors'on  Ite  stream: 
mentioned  who  had  Intervened  In  the  actlcai' 
by  leave  of  coiM,  since  tb»  eonrr  annomlced 
that  further  parties  were  necesfaary  to  a  flna'l' 
adjudication  of  the  case.  Farther  ansvrar- 
Ing,  the  oonrt  averred  that  the  relatoir  In* 
questioning  th9  pleadings  of  auch  intervenevb 
raised  no  question  as  to  the  right  to  Intar- 
vene,  and  pattlcalarly  did  not  qoMrttoii  thMr 
right  on  the'  ground  that  the  case  had'  been 
sabmltted  to  the  court  for  adjudication,  and 
was  then  awaiting  adjudication  by  the  conrt ; 
fnrther  averring  that  there  were  bM  two 
riparian  owners  irbo  y«t  remained  to  be 
brought  Into  action,  and  that  certain  of  the 
defmidants  and  Interveners  asking  affirma- 
tive rell^  had  applied  for  leave'- to  maike 
snch  riparian  owner  parties  to  the  action, 
and  that  the  court  would  proceed  to  mitkie 
such  an  order,  and  to  a  further  trial  end  de-' 
termination  of  the  cause  upon  its  merits' 
with  all  reasonable  dispatch. 

The  relator  does  not  controvert  th6  court's 
return,  but  insists  nevertheless  that  flh«'  1« 
entitled  to  a  decision  on  the  record  m  'tt 
stood  when  the  original  sabc&lssion'  of  the 
cause  was  made.  But  whether  this  confta- 
tlon  be  true  or  not  this  court  cannot  try  out 
the  question  In  a-' mandamus  pro<(>eedln^:  'A 
mandamus  will  run  to  an  Inferior  court  to 
compel  lt°  to  act  wheii  tt  holds  a  cause  in 
abeyance  and  refuses  to  decide  'elthfei*  one 
way  or  the  other,  but  It  does  not  lie 'to  con- 
trol Judicial  discretion.  This  latter  we  think 
the  relator  is  asking  us  to  do  by  this  applica- 
itlon.  The  trial  court  la  not  refusing  to  pro- 
ceed to  a  flttal  deternilnatiob.  of^'the  action 
before  It^  but  la  proceeding  In  a  way  that. 
the  relator  conceives  Is  a  violation  of  h^r 
rights.  Her  remedy  for  this  error.  If  it  be 
error,  is  not  by'  mandamus.  She  must  pur- 
sue the  cause  along  the  lines  marked  out  by. 
the  trial  court  unto  the  end,  and  tben'sedc 
a  review  of  tiie  Judgment  entered.  Sbe  can, 
of  course,  on  that  review,  If  she  has  preserv- 
ed her  rights  by  proper  objections,  hare  re- 
.vlewed  any  ruling  made  dnring  the  progress 
of  the  canse,  even  the  refusal  of  the  court 
to  decide  the  controversy  on  the  records  orig- 
inally submitted,  but  she  cannot  have  a  re-, 
view  of  the  question  by  the  shorter  route  In 
the  nature  of  a  mandamus  proceeding.  If 
the  trial  court  has  not  proceeded  In  the  cause'' 
with  as  much  diligence  as  the  exigencies  of 
the  case  required,  we  think  a.  part  of  the 
blame  therefor  can  rest  with  the  relator. 
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Had  she  made  known  to  the  tonrt  ber  Intent 
to  refase  to  bring  In  the  reqnlred  parties, 
and  her  desire  to  have  the  case  beard  on  the 
record  as  first  heard  within  a  reasonable 
time  after  the  promulgation  of  the  order, 
doubtless  tiie  court  would  have  at  once  glr- 
en  other  parties  to  the  cause  that  opportu- 
nity, and  proceeded  to  a  further  bearing  with 
Its  usual  diligence.  But  the  relator's  action 
was  not  prompt,  and  the  court  seems  to  have 
acted  with  reasonable  diligence  after  the 
relator  made  known  the  fact  that  the  would 
not  proceed  on  the  lines  marked  out  by  the 
court 

The  rdator  seemingly  contends  that  the 
court  should  have  dismissed  the  action,  or 
dlsmlsaed  it  as  to  her  at  least,  on  her  re- 
fusal to  comply  with  the  court's  order.  But 
idtere  were  other  parties  to  the  actl^i  claim- 
ing affirmative  relief,  and  the  court  could 
not  properly  dismiss  It  as  to  tbem  without 
giving  them  an  opportunity  to.  briag  in.  the 
partly  the  court  deemed  necessary  to  a  final 
adjudication.  Nor  could  It  dtemlss  the  rela- 
tor from  the  action.  Her  coBttauance  there- 
in was  necessary  to  a  final  adjudication  <^ 
the  cause  as  the  court  viewed  tibe  record. 
True,  the  court  cannot  compel  bee  to  par- 
ticipate In  any  further  trial  of  the  cause, 
but  it  can  try  it  on  the  issues  made  by  the 
pleadings  of  the  other  parties,  and  treat  her 
as  a  party  making  default,  thus  binding  her 
by  the  final  Judgment  entry. 

The  right  of  the  court  on  its  own  motion 
to.  require  additional  parties  to.  be  brought 
la  la  also  questioned.  But  this  power  is  in- 
hereat  in  the  court,  and,  moreover, .  is  ex^ 
pr^B)y  <>onferred  on  It  by .  statute.  BalUn- 
ger's  Ana.  Oodes  &  8t.  §  4840  (Pierce's  Code, 
I  869). 

The  application  is  denied. 

BUDKIN,  C.  J.,  and  CHADWICK,  OOSB, 
MORRI&  DUNBAR,  CROW,  and  PARKER, 
JJ.,  coBour.    MOUNT,  X,  took  no  part 


STATE  T.  HANOVMl.    ; 

(Supreme  Court  of  Waahington.    Oct.  29,  1909.) 

OBIMINAI,    T>AW    (5    IC*)— SlATtJTOHT    ProVI- 

sioNo— Repeal. 

Accused  was  prosecuted  for  practicing  medi- 
cine without  a  license,  and  between  tl^e  date 
when  tiie  offense  was  charged  to  have  been  com- 
mitted 'and  the  date  of  trial  the  Legislature 
passed;  a  new  -  act  reflating  tlie  practice  of 
medicine,  and  repealing  prior  acts,  without  any 
Baving  clause  for  the  prosecution  of  offenses  un- 
der the  old  law,  and  the  new  law  was  passed 
with  aa  emergency  clause.  Held,  that  there' 
was  no  authority  at  the  time  of.tlie  trial  for 
the  prosecution   of  accused. 

lEd.  Note.— For  other  cases,  see  Criminal  JLaw, 
Cent.  Dig.  t  17;   Dec.  Dig.  S  15.*] 

Department    2.      Appeal    from    Sniterior 

Court,  King  County  ;  Mitchell  Gilliam,  Judge.' 

•  William   Hanover  was  convicted  of  prac- 


ticing medicine  and  surgery  without  a  11- 
orase,  and  appeals.  Reversed,  and  accused 
discharged. 

J.  T.  Casey  and  Mllo  A-  Root,  for  appel- 
lant 

MOUNT,  J.  The  appellant  was  prosecuted 
under  the  provisions  of  section  8  of  the  act 
of  1890  (Laws  1889-90,  p.  119),  relating  to  the 
practice  of  medicine  and  surgery.  He  was 
charged  with  practicing  medicine  without  it 
license,  and  was  convicted  and  sentenced  to 
pay  a  fine.    He  appeals  from  tiiat  Judgment. 

The  state  has  made  no  appearance  In  the 
case  la  this  court.  The  information  alleges 
that  the  act  was  committed  on  October  26, 
1908,  In  King  county.  A  trial  was  had  in  the 
month  of  April,  1909.  A  Judgment  was  en- 
tered against  appellant  on  May  1,  1909.  Be- 
tween the  date  when  the  offense  is  charged 
to  have  been  committed  and  the  date  of  the 
trial,  the  state.  Legislature  passed  a  new  act 
regulating  the  practice  of  medicine  and  sur- 
gery, and  repealing  prior  acts.  This  last  act 
contained  an  emergency  clause,  and  took  ef- 
fect upon  its  approval,  vlz^,  March  18,  1909. 
See  Laws  1909,  p.  677,  c  19Z  This  act  con- 
tained no  saving  clause  for  the  prosecution 
of  offenses  committed  under  the  old  law. 
Under  well-settled  principles  of  law  there 
was  no  authority  at  the  time  of  the  trial  for 
the  prosecution  of  the  appellant  upon  the 
offense  charged.  In  State  v.  Oliver,  12  Wash. 
547,  41  Pac.  895,  the  statute  under  which 
the  defendant  was  prosecuted  was  repealed 
without  a  saving  clause  as  to  prior  offenses, 
and  this  court  held  that  the  prosecution  was 
barred.  And  in  State  v.  Allen,  14  Wash.  103, 
44  Pac.  121,  where  an  act  was  repealed  with- 
out aoy  saving  clause  pending  an  appeal  to 
this  court,  it  was  held  tttat  a  prosecution  un* 
der  the  repealed  act  was  barred;  the  court 
saying:  "It  is  familiar  law  that  the  repeal 
of  a  statute  pending  a  prosecution  thereun- 
der, without  any  saving  clause  as  to  such 
prosecution,  will  prevent  its  being  further 
prosecuted,  and  this  rule  applies  as  well  aft- 
er Judgment  and  sentence,  pending  an  ap- 
peal duly  taken  therefrom,  as  before  the 
final  determination  in  the  trial  court" 

The  Judgment  appealed  from  must  there- 
fore be  reversed,  and  the  appellant  dla- 
chargecL 

RUDKIN,  C.  J.,  and  CROW,  PARKER, 
and  DUNBAR,  JJ.,  concur. 


LOHMAN  T.  CLAUSSEN. 

(Supreme  Court  of  Washington.    Oct  29, 1909.) 

1.  .Appeal  and  Erbor  ($  .548*)— Stateubni  or 
Facts— Effect  of  Absence. 

MTiether  the  compensation  allowed  a  reteiv- 
er  was  excessive  cannot  l>e  reviewed  in  alMence 
of  a  sttUement  of  facts  or  bill  of  exceptions  in 
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the  record,  thowlng  Uie  cTldenc*  upon  wbiob 
Uie  trial  court  based  the  allowance. 

[Bid.  Note;— For  other  caaea,  see  Appeal  and 
Error,  Gent  Die.  II  2433,  2434;  Dec.  Dig.  I 
648.*] 

2:  Appiai.  and  Bbbos  (I  907*)  —  Pbesoiop- 

noHS— Facts  Not  Showr  bt  Rboobd. 
In  absence  of  evidence  in  the  record  so  as 
to  permit  the  appellate  court  to  determine  wheth- 
er an  allowance  to  a  recelTer  is  exceBsive,  it 
mast  be  presumed  that  the  trial  court  did  not 
abuse  its  discretion  in  malting  the  allowance. 

[Ed.  Note.^For  other  caaes,  sea  Appeal  and 
Rrror.  Cent  Dig.  |i  2911,  3673;  Dec  Die  i 
907.*]  , 

8.  Appiai.  and  Bbbob  <|  706*)-'QuE8noi(a 

Pbeuntbd  90»  Bcvuw— Aixowahok  o*  Bb- 

cxivu's  gomeeii8atioii. 

The  compensation  of  *  receiver  mar,  un- 
der some  circumstances,  be  charged  againat  a 
party  instead  of  against  the  property  in  bis  po«- 
■esslon,  and  wliere,  in  a  suit  to  foreclose  a  mort- 
gage on  machinery  which  plaintiff  claimed  be 
longed  to  the  mortgagor,  a  receiver  was  appoint- 
ed at  plaintiff's  Instance  and  took  charge  of  the 
plant  including  the  machinery,  it  could  not  be 
said  that  the  court  exceeded  ita  discretion  in 
rendering  ju(^ment  against  plaintiff  for  the  re- 
ceiver's compensation  instead  of  against  the 
machinery  upon  its  ownership  being  adjudged 
In  others  than  the  mortgagor,  though  ail  of  the 
facts  and  circumstances  which  induced  the  trial 
court  to  make  the  award  did  not  appear  in  the 
record. 

(Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  2043;   Dec.  Dig.  )  705.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  Courity ;  George  T.  Reld,  Judge. 

Suit  by  Henry  Lohman,  aa  administrator  of 
the  estate  of  Mary  Lobman,  deceased,  against 
the  West  Side  Lumber  Company  and  others. 
From  a  Judgment  afalnet  plaintiff,  aa  admin- 
istrator. In  favor  of  the  receiver  appointed  hi 
the  action,  plaintiff  appeals.    Afflrmed. 

H.  W.  Lueders  and  Harry  E.  Phelps,  for 
appellant    Ray  &  Deimla,  for  respondent 

PARKER,  J.  tills  Is  an  appeal  from  a 
Judgment  rendered  against  appellant  in  favor 
of  respondent  for  the  sum  of  |500  as  com- 
pensation for  his  servlcea  as  receiver  in  thla 
action.  The  suit  was  commenced  by  Mary 
Iiohman  to  foreclose  a  chattel  mortgage 
given  to  her  by  the  defendant  West  Side 
Iiomber  Company  npon  Its  sawmill  plant  and 
flxtnres  to  seenre  the  sum  of  |14!00.  On 
November  8,  1907,  soon  after  the  commence- 
ment of  the  suit,  the  respondent  was  ap- 
pointed receiver  to  tabe  charge  of  the  prop- 
erty pending  the  foreclosure  at  the  Instance 
of  the  plaintiff,  and  thereupon  took  posees- 
slon  of  the  plant  and  flztnres.  Certain  oth- 
er defendants,  who  had  been  made  such  for 
the  pnrpose  of  foreclosing  their  interest,  filed 
answers,  claiming  to  be  owners  of  a  large 
part  of  the  machinery  and  flztnres  by  virtue 
of  conditional  sale  contracts  entered.  Into 
with  the  defendant  Weet  Side  Lumber  Com- 
pany, and  dniy  recorded  m  th«  office  of  the 
auditor  of  Pierce  county.  Replies  to  these 
answers  were  filed  by  the  plaintiff  and  her 
administrator,  who  bad  been  substituted  as 


plaintiff,  she  having  died  since  commencing 
the  action,  thus  putting  in  issue  the  owner- 
ship of  the  machinery  and  fixtures  covered 
by  the  conditional  sale  contracts.  The  de- 
fendant West  Side  Lumber  Company,  failing 
to  answer,  was  adjudged  to  be  in  default 
Thereafter  the  issues  as  to  the  ownership  of 
the  machinery  and  fixtures  covered  by  the 
conditional  sale  contracts  were  tried  by  tlie 
court,  and  on  June  13,  1908,  the  court  ren- 
dered its  Judgment  and  decree  In  favor  of 
the  answering  defendants  as  to  the  property 
claimed  by  them,  and  by  the  same  decree 
foreclosed  the  mortgage  and  ordered  the  re- 
mainder of  the  property  sold  to  apply  on  the 
debt  thereby  secured.  Special  execution  was 
issued  to  the  sheriff  accordingly.  Thereupon 
the  respondent  petitioned  the  court  for  an 
allowance  of  his  compensation  as  receiver, 
and  that  Judgment  be  rendered  in  his  favor 
and  against  the  plaintiff  and  defendants  for 
any  balance  remaining  due  In  the  event  the 
remaining  property  then  about  to  be  sold  by 
the  sheriff  should  not  yield  sufficient  funds 
for  that  purpose.  The  plaintiff  answered 
the  receiver's  petition,  and,  the  matters  be- 
ing submitted  to  the  court  upon  the  merits. 
Judgment  was  rendered  In  favor  of  the  re- 
ceiver and  against  the  appellant  as  adminis- 
trator in  the  sum  of  $500.  Prior  to  the 
hearing  upon  the  question  of  the  receiver's 
compensation  the  sale  was  had  nnd^  the 
foreclosure,  when  the  remaining  property 
was  bid  in  by  the  plaintiff  for  $200.  The 
plaintiff  appealed  from  the  judgment  ren- 
dered against  him  as  administrator  for  the 
receiver's  compensation. 

Appellant  assigns  as  error  and  contoids 
that  the  trial  court  erred  (1)  in  allowing 
the  receiver  $500  because  such  compensa- 
tion is  excessive;  (2)  In  refusing  to  charge 
the  whole  amount  of  the  expense  of  the  re- 
ceivership to  the  property  cared  for  by  the 
receiver;  and  (3)  that  the  court  was  without 
Jurisdiction  to  render  judgment  against  plain- 
tiff as  administrator  for  the  receiver's  com- 
pensation. 

We  are  unable  to  review  the  trial  conrt'a 
action  In  fixing  the  amount  of  the  receiver's 
compensation,  since  there  is  no  statement  of 
facts  or  bill  of  exceptions  In  the  record  show- 
ing the  evidence  before  the  court  as  to  the 
amount  of  the  receiver's  services.  This  was 
one  of  the  Issues  of  fact  raised  by  the  re- 
ceiver's petition  and  appellant's  answer 
thereto.  It  does  appear  that  the  receiver- 
ship covered  a  period  of  some  seven  months. 
We  must  presume,  In  the  absence  of  the  evi- 
dence, that  the  trial  court  did  not  abuse  Its 
discretion  In  determining  the  amount  of  the 
receiver's  compensation. 

The  other  two  aaslgnments  of  error  in- 
volve the  question  of  Whether  or  not  a  conrt 
has  the  i>ower  under  any  circumstances  to 
render  a  judgment  agninst  a  party,  to  the 
suit  in  favor  of  the  receiver  for  his  com- 
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pensatlon.  That  there  may  be  clrcunretnnoes 
warranting  the  charging  of  the  compensation 
of  a  tecelver  In  whole  or  In  part  against  a 
party  to  the  action,  Instead  of  against  the 
fund  or  property  In  his  possession,"  has  been 
recognized  by  this  court.  Lamuion  v.  Giles, 
3  Wash.  T.  117.  123,  13  Vnc.  417;  Bnindage 
V.  Home,  etc.,  Association,  It  Wash.  288,  291, 
39  Pac.  0(iO.  While  we  have  no  statement 
of  facts  before  us  showing  all  the  facts  and 
circumstances  which  Induced  the  trial  court 
to  render  Judgment  against  the  plalntlft  tw 
the  receiver's  compensation.  It  can  be  read- 
ily seen  from  the  record  that  such  facts  may 
ivave  existed  and  been  proven  as  to  fully 
warrant  the  court's  action.  The  receiver  was 
appointed  and  took  charge  of  the  whole 
plant.  Including  the  machinery  and  fixtures 
not  subject  to  the  mortgage.  This  was  done 
at  the  Instance  of  the  plaintiff  and  over  the 
objections  of  the  defendants,  who  were  ad- 
Judged  to  be  the  owners  of  a  large  portion 
of  the  machinery  and  fixtures  after  several 
months  of  litigation  In  the  action,  wherein 
the  plaintiff  was  contending  that  such  ma- 
chinery and  fixtures  were  the  projierty  of 
the  defendant  West  Side  Lumber  Company, 
the  mortgagor,  and  subject  to  the  mortgage. 
Having  failed  In  this  contentloUj  the  court 
may  have  quite  properly  concluded  under 
all  the  facts  of  the  case  that  the  owners  of 
this  property  should  not  be  burdened  with 
any  of  the  expense  of  the  receivership  by 
having  their  property  charged  therewith. 
In  Support  of  ftie  court's  Jurisdiction  to  ren- 
der Judgment  in  favor  of  the  receiver  for 
his  compensation  against  the  party  securing 
his  appointment,  the  following  may  be  cited: 
Farmers'  Nat.  Bank  v.  Backus,  74  Minn. 
264,  77  N.  W.  142:  HIghley  v.  Deane,  108 
III.  266,  48  X.  K.  50 ;  Knickerbocker  v.  Min- 
ing Co.,  67  111.  App.  201 ;  Tome  v.  King  et 
al..  64  Md.  166,  184.  21  Atl.  279;  French  v. 
Gilford,  31  Iowa,  428.  431;  Ephralm  v.  Pa- 
cific Bank,  129  Cal.  589;  62  Pac.  177. 

We  are  of  the  opinion  that  the  court  had 
Jurisdiction  to  render  Judgment  against  the 
plaintiff  as  administrator  for  the  receiver's 
compensation;  and.  In  so  doing,  the  record 
discloses  no  error  or  abuse  of  discretion. 
The  Judgment  Is  therefore  affirmed. 

RUDKIN,  C.  X.  and  DUNBAR,  CROW, 
and  MOUNT,  JJ.,  concur. 


HELLAXD  V.  BRIDEXSTfXE. 
(Supreme  Court  of  Washington.    Nov.  2,  1909.) 

1.  Physiciaks   ano.  Surqeons  (J   18*)— Ac- 
tion FOB  MALPUACTICr.— Pboof. 

In  an  action  ai^ainnt  a  phygictan  for  mal- 
practice in  usinK  unstpriiiEfd  instruments,  where- 
by plaintiff  contracted  a  private  disease,  plain- 
tiff was  not  required  to  prove  her  case  beyond 
a  reasonable  doubt,  nor  by  direct  and  positive 
evidence. 

IBd.   Note.— For  other  oases,  see  Physicians 
and  SurKeons,  Cent,  Dig.  i  43  ;  Dec.  Dig.  i  18.*] 


2.' Evidence  (§  570*)— Opinio:?  Evipknce.. 

The  opinions  or  experts  are  taken  to  aid 
the  jury,  and  no  matter  ho*  positive  may  be 
their  conclusion  drawn  from' a  given  state  of 
facts,  it  is  for  the  jury  whether  the  facts  recit- 
ed on  which  the  conchMion  ia .  based  are  the 
facts  proven  by  the  evidence,  and  whatber  the 
conclusion  is  correctly  drawn. 

TEd.  Note.— For  other  cases,  see  Bvidencd, 
Cent.  Dig.  «  2393;    Dec  Dig.  {  570.*] 

3.  FUTSICIANS  AND  SUBOEONS  (|  iS*)— AC- 
TION    FOB     MALPBACTlCfe  —  SUFFICISNCY     OF 

Evidence. 

Tn  an  action  against  a  physician  for  mal- 
practice in  using  unsterilized  instruments,  where- 
by plaintiff  contracted  a  private'  disease,  evf- 
dence  held  to  sustain  a  verdict  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cfent.  Dig.  I  43;  Dec  Dig.  { 
1&*] 

4.  Evidence  (i  553*)  ^  Qpinioh  Bvidkhoe— 
Medicai.  Expebt  witness. 

That  a  hypothetical  question  asked  a  med- 
ical expert  witness  embodied  the  very  fact  that 
was  ultimately  to  be  found  by  the  Jury  did  not 
tender  it  incompetent. 

'  (Ed.   Note.— For   other  cases,   see   EWidenoe, 
Cent  Dig.  i  2869 ;    Dec  Dig.  |  653.*] 

5.  Apfkai.  and  Ebbob  (|  930*)— Rbtkbsiblk 
Ebbob- Pbesumptions. 

Though  there  was  no  evidence  of  loss  of 
service  or  earnings  on  plaintiff's  part  as  alleged, 
the  failure  to  instruct  the  juty  not  to  consider 
such  items  was  not  reversible  error,  since,  it 
not  affirmatively  appearing  that  the  jury  found 
on  an  issue  on  which  the  evidence  was  silent,  it 
would  not  be  presumed  that  they  did  so.  , 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §  3760;   Dec.  Dig.  J  030.*] 

6.  Appeal  and  J}bbob'  (t  900*)  —  Pbesump- 
tions. 

Error  is  not  presnmed,  but  must  be  shown 
affirmatively. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i  36C7 ;   Dec  Dig.  §  000. *J 

7.  Tbial  ($  2.52*)— Instbdctions— Action  fob 
Malpbacticb— Damages— APK.1CAB1L1TT  i6 
Evidence. 

In  an  action  against  a  physidaii  for  mal- 
practice, an  instruction  that  m  fixing  the  dam- 
ages the  jury  should  consider  plaintiff's  physical 
and  mental  pain  and  suffering,  if  any,  by  rea- 
son of  the  injury  and  loss  of  time,  if  any,  the 
aeose  of  humiliation  and  diagnuie,  U  ai^,  ttie 
expense,  of  effecting  a  cuxe,  including  physician's 
charges  and  medicine,  if  any,  ana  from  those 
considerations  allow  her  such  sum  as  would  comp- 
pensate  her  for  the  injuries  sustained,  if  any, 
was  not  erroneous  as  aiUowiBg- recovery  for  ele- 
ments of  damage  as  to  which  there  was  no  evi- 
dence. 

[Ed.  !^ote.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  .590-612 ;  Dec.  Dig.  {  252.*] 

8.  Phtsicians  and  SrsoEONs  (|  18*)— Mal- 
PBACfricE— DaxCaois— PcNiTms  Damaobs. 

In  an  action  against  a  physician  for  mal- 
practice, plaintiff  is  not  entitled  to  recover  smart 
money. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  J  40;  Dec.  Dig.  f  ]8.«1 

9.  Da^iages  (J  131*)  — Injuries  Throuqii 
MALPBAcrrcK— Excessive  Damages. 

In  an  action  against  a  physician  for  mal- 
practice in  using  nnsterilised  instruoientat  where- 
by plaintiff  contracted  aprivate  disease,  a  ver- 
dict for  more  than  $2,000  was  excessive,  where 
plaintiff  fully  recovered  from  the  disease,  and 
no  permanent  disability  or  injury  resulted  -theire- 
from,    and    her   losses   because   of    inability    to 
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perfonn  Iier  dutliis'  While'  afflicted  vera  little 
more  than  nominal,  and  her  expenditures  for 
medicine  and  medical  fees  inconsiderable ;  the 
whole  of  her  losses  in  these  respects  not  ex- 
ceeding $200. 

[Ed.  Note— For  other  cases,  see  Damages, 
Dec.  Dig.  i  13J.»J 

Monia,  J.,  disaenting. 

Department  1.  Appeal  from  Superior 
Court,  King  Couuty  ;   ^.  E.  Bice,  Judge. 

Action  by  Kiumu  G.  Ilelland  agaiust  Syl- 
vester J.  Brideustlne.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Bemauded,  with 
instructions. 

Peten-ft  Powell,  for  .appellant  Walter 
D.  Fetera,  James-  W.  Carr,  Jolin  B.  Humijib- 
lies,  and  George  .B.  Goto,  for  respondeat. 

FULLBBTON,  J..  Ttie  respondent,  a  wid- 
ow, brought  this  action  against  the  appellant, 
who  WAS  a  phyaiciaii  and  surgeoa  in  active 
practlee  ia  the  state  of  Washington,  to  re- 
coTer  for  injarles  reoeived  by  her  arising 
fnNn  alleged  malpractice  on  the  part  of  tlie 
appellant  The  alleged  malpractice  consist- 
ed of  the  use  in  and  ou  her  genital  organs  of 
VBclean  and  unaterllised  inatruraeats,  where- 
by there  was  communicated  to  her  a  loath- 
some disease  technically  Icoown  as  gonorrhea, 
from  which  she  suffered  great  bodily  pain 
and  mental  angnish,  to  her  daaaase  in  a 
largie  sum  of  money.  The  appellant  answer^ 
ed  the  complalBt  admitting  his  attendance 
npon  her  in  the  manner  claimedt  bat  denied 
that  the  instroments  be  used  upon  her  per- 
son were  andean  or  nasterlllaed,  or  that  the 
disease  known  as  gonorrhea,  or  any  disease, 
had  been  communicated  to  her  thereby,  and 
denied  that  she  had  mch  a  disease  as  gon- 
orrhea, or  that  she  had  been  damaged  in 
any  sum  whatsoever  tbreugbaQy  act  of  hie. 
The  cause  waa  tried  on  the  Issues  thns  made 
before  the  court  sitting  with  a  jury,,  and  re- 
Bolted  in  a  verdict  and  Judgment  la  favor  of 
the  respondent  in  the  snm  of  H.OOO,  fron 
which  this  appeal  Is  taken. 

Xhe  assiffuaenta  of  error  suggest  foor 
prlndpal  questions:  (D.That  the  evidence 
was  insufficient  to  aastain.  the  verdict  and 
Judgment;  <2)  that  the  .court  erred  in  refus- 
ing to  give  an  instrnction  -  requested  by  the 
appellant;  (3)  that  the  court  erred  in  per- 
mitting a  witness  to  anawer  a  certain  hypo- 
thetical queBti<Mii. ;  <4)  that  the  court  erred  in 
Instructing  the  Jury  as  -to  the  amount  of  the 
recovery ;  and  (5)  that  the  verdict  la  exces- 
sive. These  queatlofls  ;we  will  uotR'e  In.  their 
order. 

The  evidence  /oa  .the  part  of  the  respondent 
tended  to  show  that  the  respondent  had  been 
suffering  for,  a  nnmba:  of  years  with  some 
nervous  affliction.  That  early  in  the  year 
IMS  her  troubles  became  more  acute,  when 
she  called  In  the  appellant  to  prescribe  for 
hpr.  That  he  examined  b&e  as  to  her  sym- 
ptoms, and  presi^rlbcid  soine  form  of  medicine^ 


Whictt  she  took  aatdfrWted,  but  wbtrh  gave 
her  only  temporary  relief.  That- the  appel- 
lant thereupon  stated  to  her  that  her  sym- 
ptoms  indicated  some  derangement  of  the 
genital  organs,  and  that  If  she  wonld  call  at 
bts  office,  he  wonld  examine  ber  for  the  pur- 
IMMse  of  ascertaining  whether  any  such  de-- 
rangement  was  the  source  of  her  111  health. 
That  she  called  as  requested,  on  or  about 
February  1,  1006,  when  the  doctor  proceed- 
ed to  examine  ber  genital  orgfans,  using  for 
that  purpose  certain  instruments,  called  a 
speenlnm  and  probe,  which  he  took  from  a 
drawer  nearby.  That  the  Instruments  when 
taken  firom  the  drawer  were  wrapped  In  a 
towel,  and  were  used  apon  her  as  they  were 
when  taken  from  the  towel,  without  being 
washed  or  cleansed  in  any  manner.  That 
between  5  and  10  days  thereafter  she  began 
to  be  troubled  with  inflammation  and  pain  In 
the  parts  affected,  accompanied  by  a  dis- 
charge, which  gradually  became  more  severe, 
causing  her  to  take  to  her  bed.  That  she 
again  called  in  the  appellant  as  her  physi- 
cian, stated  to  him  her  trouble,  and  received 
from  him  certain  remedies  Which  she  applied 
as  directed.  Then  he  continued  to  treat  her 
for  about  a  month  thereafter,  when  she  noti- 
fied him  that  she  did  not  require  bis  services 
further.  That  shortly  after  this  be  called  at 
her  residence,  and  offered  her  free  treatment, 
which  she  accepted,  and  for  some  time  there- 
after he  treated  her  medically,  giving  both 
Internal  remedies  and  remedies  to  apply  lo- 
cally In  the  form  of  suppositories.  That  dur- 
ing this  latter  treatment  he  mad^  another 
examination  with  the  speculum,  and  stated 
to  her  that  she  would  probably  have  to  be 
operated  on  surgically  before  she  could  be 
cured.  That  the  respondent  refused  to  sub- 
mit to  such  an  operation,  whereupon  he  ceas- 
ed to  treat  her  further.  The  respondent  fur-' 
ther  testifies  that  she  was  In  bed  most  of  the 
time,  suffering  from  pain  In  the  genital  region 
of  her  body,  accompanied  by  a  discharge  of 
a  purulent  nature  between  the  time  the  ap- 
pellant quit  treating  her  and  August  15, 1906» 
when  she  consulted  another  physician  of  Bal- 
lard, who  pronounced  her  disease  to  be  gon- 
orrhea. That  this  physician,  treated  her  for 
some  three  months  thereafter,  finally  pro- 
nouncing her  substantially  cured.  She  also 
testified  that  her  husband  died  on  January 
11,  lOOG,  and  that  she  had  not  had  sexual 
intercourse  with  him  for  some  weeks  preced- 
ing his  death.  She  was  not  asked,  apd  did, 
not  testify  directly,  that  she  had  not  hatf 
sexual  intercourse  with  any  other  man.  but 
did  state  that  her  husband  had  no  venereal 
disease,  and  that  there  was  no  other  way' 
than  from'  the  appellant's  Instruments  by 
which  she  could  have  obtained  the  disease. 
The  physician  treating  her  last  also  testified 
that  when  she  called  upon  him  in  August, 
190G,  for  treatment  she  was  suflTeriug  froui 
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chronic  gonorrhea,  whldi  he  aaoertalned  not 
only  from  her  dlagnoetic  symptoma,  bat  by 
flndlns  In  the  discharge  from  her  genital 
organs  the  specific  microbe  of  the  dlne«ae. 
He  testified  also  as  an  expert  that  the  re- 
spondent conld  acquire  the  disease  from  an 
Infected  speculum  used  upon  her  In  the  man- 
ner she  testified  this  one  was  used. 

The  ajHMllant  testified  that  he  was  called 
upon  to  treat  the  respondent  in  January, 
1906,  when  be  found  her  complaining  of 
much  pain  In  the  side  In  the  region  of  the 
llrer  and  pleura,  and  of  considerable  pain 
In  the  abdomen  and  right  ovary;  that  later 
she  complained  of  soreness  In  the  ovaries 
and  womb  and  some  discharge;  that  he  re- 
quested her  to  come  to  his  office  for  an  ex- 
amination ;  that  she  did  come,  and  he  exam- 
ined her  genital  organs,  finding  an  enlarged 
condition  of  the  womb,  some  Inflammation 
of  the  mucous  membrane,  accompanied  by  a 
discharge;  that  In  making  the  examination 
he  used  a  speculum,  a  probe,  and  forceps; 
that  these  Instnunents  were  kept  on  top  of 
a  medldne  case  In  bis  office;  that  they  were 
never  kept  In  a  drawer,  and  that  after  using 
them  he  always  washed  them  in  a  mercuric 
iodine  solution  and  soap  and  hot  water,  and 
Immediately  before  using  them  he  sterilized 
them  by  boiling  them  In  hot  water  In  a  re- 
reptacle  on  a  gas  stove  In  the  back  part  of 
Ills  office,  and  that  It  was  In  tbla  manner 
that  these  Instruments  had  been  cleansed 
and  sterilized  before  use  on  the  respond- 
ent; tljat  the  last  time  be  had  used  the  In- 
struments prior  to  January  25th,  the  date 
he  used,  them  on  the  respondent,  was  on 
January  10th  on  a  woman  sufTerlng  from 
chronic  uterine  trouble,  not  gonorrhea,  and 
not  Infectious,  and  that  he  had  not  treated  a 
case  of  gonorrhea  lu  a  female  for  many 
months  prior  to  the  time  he  treated  the  re- 
spondent. He  further  testified  that  his  office 
was  heated  by  a  steam  heater  operated 
only  in  the  daytime;  that  at  night  the  office 
would  become  cold,  running  down  to  a  tem- 
perature of  from  SO"  to  55*  Fahrenheit 
The  appellant  also  called  a  number  of  ex- 
pert witnesses,  who  testified  In  substance 
that  gonococel,  the  spedflc  microbe  of  gon- 
orrhea, could  not  survive  In  a  temperature 
as  low  as  60'  or  65"  Fahrenheit  for  any 
length  of  time,  certainly  not  as  long  as  four 
days,  especially  upon  a  nickel-plated  instru- 
ment such  as  a  speculum ;  and  each  of  them 
testified  that  under  the  circumstances  tes- 
tified to  by  the  appellant  it  was  Impossible 
that  the  resiwndent  could  have  obtained 
gonorrhea  from  his  treatment.  In  rebuttal 
two  witnesses  testified  that  the  appellant 
had  made  an  examination  upon  them  similar 
to  the  one  made  on  the  respondent,  the  one 
ill  April,  1906,  and  the  other  in  June  1906, 
and  that  In  neither  case  did  he  sterilize  the 
instruments  before  using  them ;  that  he  took 
them  from  a  drawer  where  they  were  kept 
wrapped  In  a  towel,  and  used  them  without 
cleansing  or  sterilizing  In  any  manner. 


G^ere  was  here  m  tblak  aoffldeiit  evi- 
dence on  the  qnestlon  at  the  appellant's  neg- 
ligence, the  qnestlon  whether  the  respondent 
had  actually  become  infected  with  gonor- 
rhea, and  tiie  qnestlon  whether  tlie  disease 
was  communicated  to  her  by  means  of  the 
Instrumrats  the  appellant  bad  used  uptm  her 
person,  to  require  their  submission  to  the 
jury.  The  respondent  was  not  required  to 
prove  her  case  beyond  a  reasonable  doubt, 
nor  by  direct  and  positive  evidence.  It  was 
only  necessary  that  she  show  a  chain  of  cir- 
cumstances from  which  the  ultimate  fact 
required  to  be  established  is  reasonably  and 
naturally  inferable.  If  it  be  true  (and 
whether  or  not  it  is  true  was  for  the  Jnry) 
that  the  respondent  went  to  the  appellant's 
office  free  from  gonorrhea;  that  the  appel- 
lant Introdnced  into  her  vagina  a  speculum, 
which  he  used  on  other  patients,  wlthorft 
Cleansing  or  sterilizing  it,  and  that  within 
the  time  thereafter  usual  for  such  a  disease 
to  generate  she  became  afflicted  with  the 
disease,  and  there  was  no  other  known 
source  of  infection,  it  is  a  reasonable  infer- 
ence that  she  caught  the  disease  from  the  in- 
strument used  upon  her  by  the  appellant, 
and  that  the  disease  was  negligently  com- 
municated to  her.  Xor  Is  the  Inference  so 
far  overcome  by  the  evidence  of  the  expert 
witnesses  «8  to  Teqnlre  the  court  to  take 
the  question  from  the  Jnry.  Kone  of  tliem 
purported  to  'testify  how  long  the  microbe' 
^onococcuB  would  live  on  a  speculum  which 
was  wrapped  in  a  towel  and  placed  In  a 
drawer  in  the  temperature  of  the  appellants 
office^  and  the  court  Is  not  at  liberty  to  as- 
sume that  (heir  evidence  related  to  such  a 
condition.  Moreover,  the  opinions  of  experts 
are  taken  to  aid  the  ]ery  in  arriving  at  the 
ultUnate  fact,  end  no  matter  how  positive 
may  be  their  conclusions  drawn  from  a  giv- 
en state  «f  tacts,  it  is  still  a  qneotlon  for 
the  Jury  whether  or  not  the  facts  recited 
on  which  the  conclusion  Is  baaed  are  *he 
facts  provMi  by  the  evidence,  and  wtiether 
or  liot  the  conclusion  is  correctly  drawn. 
For  these  reasons  we  think  the  facts  sufll- 
cient  to  sustain  the  verdict  of  the  Jury. 

The  hypothetical  -  question  complained  of 
was  a  fair  summary  of  the  facts  which  the 
respondent's  cn'ldence  tended  to  prove.  True, 
the  question  embodied  the  very  fact  that 
was  ultimately  to  be  found  by  the  Jnry,  but 
this  does  not  render  It  incompetent  To 
reach  their  final  eonclaslon  the  Jury  were 
compelled  to  draw  an  Inference  from  the 
facts  proven  which  Involved  a  qnestioA  of 
medical  science — that  is  to  say,  after  alt  of 
the  facts  had  been  given  in  evidence,  It  was 
still  a  question  whether  the  disease  could 
be  communicated  in  the  manner  recited— 
and,  as  that  question  involved  a  matter  of 
medical  science,  it  was  proper  to  submit  to 
the  Jury  on  the  question  the  opinion  of  an 
expert  versed  In  that  science. 

The  requested  Instruction  waa  the  fol- 
lowing:    "Yott  are  Instructed  that  should 
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yon  find  for  the  plaintiff  In  any  tram,  you 
Bhould  not  take  into  consideration  or  allow 
her  any  sum  for  loss  of  serrlce  or  eamtnga, 
as  there  is  no  evidence  In  the  case  to  sup- 
port such  a  claim."  There  was  in  fact  no 
evidence  introduced  in  the  case  tending  to 
show  loss  of  senrlce  or  earnings  on  the  part 
of  the  appellant;  and,  inasmuch  as  loss  of 
earnings  was  one  of  the  elements  of  dam- 
age alleged  in  the  c(nnplalnt,  the  court 
might  very  properly  have  given  the  Instruc- 
tion requested.  But  It  was  not  reversible 
error  in  this  case  to  fall  to  do  so.  There 
was  no  misdirection  on  this  point  What 
fault  there  was  lies  In  the  fact  that  the  jury 
were  not  specially  cautioned  as  to  the  mat- 
ter. But  It  will  not  be  presumed  that  the 
jury  went  out  of  Its  way  to  find  on  an  Issue 
on  which  the  evidence  was  silent.  It  does 
not  affirmatively  appear  that  they  did  so, 
and  to  constitute  error  it  nrast  so  affirma- 
tively appear.  EIrror  must  be  shown  affirma- 
tively; it  Is  not  presumed. 

On  the  question  of  the  amount  of  the  re- 
covery the  court  Instructed  as  follows:  "If 
you  find  for  the  plaintiff,  you  will  allow  her 
such  sum  as  will  compensate  her  for  the 
Injury  sustained.  In  fixing  the  damages;  if 
you  And  any,  you  Will  talte  into  considera- 
tion the  physical  and  mental  pain  and  suf 
ferlng  by  the  plaintiff.  If  any,  by  reason  of 
the  injury  and  loss  of  time,  If  any,  the!  sense 
af  humiliation  and  disgrace,  if  any,  the  ex- 
pense of  effecting  a  cure,  Including  physi- 
cian's charges  and  medicines,  if  any,  and 
from  those  considerations  allow  her  such 
sum  as  wlU  cAntpensate  her  for  the  in jtrrles 
sustained  by  her,  If  any."  This  Instruction 
is  within  the  rtile  of  the  cttae  of  NIemyer  v. 
Washington  Water  Power  C!o.,  46  Wash.  170, 
88  Pac.  108,  and  the  cases  there  elted,  aUd 
on  the  authority:  of  those  cases  we  hold  it 
free  from  error. 

It  Is  finally  contended  that  the  v^dict  of 
the  jury  is  excessive.  This  contention  we 
tUnlc  miBt  be  sustained.  The  appellant  ful- 
ly recovered  from  the  disease,  and  no  per- 
manent disability  or  tn|ary  resulted  there- 
from. Her  losses  because  of  Inability  to  per- 
form her  ordinary  duties  while  afflicted 
were  but  litfle  more  than  nominal,  and  her 
eKpendltorM  for  medlcineH  and  medical  feea 
were  inconsiderable— the  whole  of  her  losses 
tn  these  i«sp«ots  did  not  exiiieed  at  the  ut- 
most the  svnn  of  $200.  Hie  remainder  of  the 
verdict  therefore  was  awarded  as  damages 
for  bodily  pain  and  suffering  and  for  mental 
anguish.  For  her  pain  and  suffering  both 
pliyslcal  and  mental  she  is  of  course  entitled 
to  full  compensation,  but  this  Is  the  extent 
ot  her  righto.  Nothing  should  be  awarded 
her  as  smart  money,  or  for  the  purpose  of 
punishhig  the  defendant;  the  right  to  pun- 
ish being  the  prerogative  of  the  state.  Gom- 
paring  the  award  of  the  Jury  with  the  evi- 
dence of  the  respondent  concerning  her  dam- 


ages, we  fear  the  jury  lost  slgUt  Of  the  fact 
that  compensation  for  tiie  Injuries  suffered 
was  the  purpose  of  the  action,  and  that  they 
have  allowed  a  recovery  for  matters  not 
properly  within  their  province.  We  shall 
not,  however,  direct  a  new  trial  In  the  first 
instance,  but  will  remand  the  case,  with  In- 
structions to  allow  the  respondent  to  take 
her  choice  between  a  judgment  for  $2,00^ 
and  a  new  trial  of  the  action.  The  order 
will  be,  therefore^  that  if  the  respondent 
within  80  days  after  the  remittitur  reachea 
the  trial  court  consents  in  writing  to  take 
a  Judgment  for  $2,000,  the  trial  court  ia  di- 
rected to  enter  judgm^it  in  her  favor  for 
tliat  sum;  if  she  does  not  so  consent,  then 
a  new  trial  will  be  awarded.  The  appellant 
will  recover  costs  in  this  court 

BUDKIN,   O.   X,    and   CHADWICK,   and 
QOSE,  JJ,,  concur.    MOBRIS,  J.,  dissents. 


PANTAGES   V.   SEATTLE  ELECTRIC  CO. 
(Supreme  Court  of  Washington.    Nov.  2,  1900.) 

1.  Stbect   Rati^boads  ({   117*)— OOIXISIONS— 
Actions— Sufficiency  of  Evidence. 

SKldence  in  an  action  for  Injury  to  plain- 
tiff and  damage  to  his  automobile  in  a  collision 
with  a  street  car  Keld  to  warrant  a  submission 
of  the  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  {§  239-257 ;  Dec.  Dig.  1 117.»] 

2.  Evidence  (f  474i^*)— Opinion  Evidence-^ 
Competency  of  Automobile  Dbivbb. 

A  witness  cannot  be  permitted  to  give  his 
opinion  as  to  the  competency  of  a  perBoo.  as  an 
automobile  driver,  for  the  jury  ia  as  competent 
to  draw  the  inference  from  the  facts  upon  which 
such  an  obin!on  must  'be  based  as  witness.  '- 
fEd.  Note.-^FoT  other  cises,  see-  Evidence, 
C«Dt.  Dig.  i  2220;  Dee.  Dig.  I  474%.*] 

8.  SiBEBir  Raiiaoabs  (8  90*>-Rioht  to  Ab- 

BTOiB    ThaTi   Automobile    Wiu.    Lbave 

Tbaok. 

A  motorman  may  assume  that  an  approach- 
ing automobile  will  be  tamed  oS  the  track 
until  the  danger  of  a  collision  is  imminent. 

[Ed.  Note<— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  100-192;  Dec.  Dig.  i  90.*] 
4.  &OIE1IT  Railboads  (i  118*)— Inbtbuctiohs 

— AppLiCABiiiiTY  TO  Evidence— Collisions. 
In  an  action  for  injury  to  plaintiff  and 
damage  to  his  automobile  in  a  collision  with  a 
street  oar,  under  evidence  that  the  oar  came 
to  a  full  stop  while  the  automobile  came  full 
bead  on  into  it,  in  connection  with  an  admission 
by  the  driver  that  she  could  have  stopped  at 
any  place  within  100  feet  of  the  car,  but  instead 
of  doing  so  hoped  to  guide  it  off  the  track  in 
time  to  miss  the  car,  a  requested  instruction 
that  the  motorman  could  assume  that  the  auto- 
mobile would  be  turned  off  the  track  should 
have  been  given. 

[Ed.  f7ote.— For  other  cbmb,  see  Street  Rail- 
nads,  Gent  Dig.  |i  25a-260;  Dec.  Dig.  {  118.*1 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Wilson  R.  Gay,  Judge. 

Action  by  Alexander  Pantages  against  the 
Seattle  Slectric  Company.  Judgmmt  foi 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 
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Jainefl  B.  Howe  and  Hn^  A.  Tait,  for  aj^ 
pellant    John  B.  Byan,  tor  respondent 

CHADWICK,  J.  Defendant  owns  and  op- 
erates a  double-track  street  railway  on  Pike 
street  In  the  city  of  Seattle.  Pike  street  mns 
east  and  west.  On  December  3,  1907,  there 
was  an  ezcavatlon  extending  along  the  north 
side  of  tbe  street.  Ttils  excavation  was 
made  for  the  purpose  of  laying  water  pipes. 
On  tbe  south  side  of  Pike  street,  where  the 
trayel  east  was  accustomed  to  go,  tbe  water 
pipes  thereafter  to  be  laid  wne  strung  out. 
Mrs.  Pantages,  the  wife  of  appellant,  was 
driving  a  seven-passenger  automobile.  In 
which  ber  husband,  her  child,  her  chauffeur, 
and  two  others  were  riding.  She  came  on 
to  Pike  street  from  Harvard  avenue,  and 
started  west,  taking  a  north  or  west-bound 
car  track.  From  this  she  turned  on  to  the 
south  or  east-bound  car  track  for  the  pur- 
pose, as  she  says,  of  allowing  tbe  west-bound 
car  to  pass  the  automobile.  Without  stop- 
ping, she  proceeded  on  her  way  west.  By 
reason  of  the  nature  of  the  Improvements 
mentioned  the  tracks  were  slippery,  and  her 
car  refused  to  obey  her  efforts  to  swing  back 
to  the  west-bound  track.  It  skidded  down 
tbe  rails  towards  the  approactiing  car,  with 
which  It  cdlllded  at  a  point  about  midway 
between  Terry  and  Boren  avenues.  Mrs. 
Pantages  made  no  attempt  to  stop  tbe  auto- 
mobile other  than  to  use  tbe  footbrake,  ap- 
parently relying  upon  her  ability  to  guide  It 
off  the  track,  until  she  was  within  10  or  12 
feet  of  the  atreet  car,  when  she  says,  she  put 
on  the  emergency  brake  and  stopped  the 
automobile.  She  admits  that  she  could  tiave 
■topped  It  at  any  point  within  100  feet  of  the 
car.  Plaintiff  also  testified  that  he  stood  up 
in  his  seat  when  about  60  feet  distant,  and 
stiouted  and  waved  at  the  iuotorman  to  atop, 
but  tbat  he  did  not  heed  tbe  warning.  The 
automobile  was  thrown  into  the  ditch,  plain- 
tiff was  slightly  Injured,  and  to  recover  for 
the  damages  to  the  maclilne  and  to.  himself 
this  action  was  brought,  resulting  In  a  ver- 
dict In  favor  of  plaintiff.  Defendant  has  ap- 
pealed, alleging  as  error  that  the  court  erred 
In  overruling  a  motion  for  a  nonsuit  and 
refusing  to  direct  a  verdict,  and  denying  a 
motion  for  judgment  non  obstante  veredicto; 
that  the  court  erred  in  p<>*-mittlng  one  Ira  D. 
Lundy  to  testify  ttiat  Mrs.  Pantages  was  a 
careful  and  capable  driver.  In  refusing  to 
give  a  nnmber  of  requested  instmctions,  in 
overruling  a  motion  for  a  new  trial,  and  in 
rendering  judgment  against  appellant  and  in 
favor  of  respondent.   - 

We  think  tliere  was  evidence  wariantlng 
the  submissian  of  the  case  to  the  jury,  and 
this  disposes  of  all  the  assignments  of  error 
going  to  that  phase  of  the  case.  The  as- 
signment that  the  court  erred  in  permitting 
the  witness  Lundy  to  testify,  as  to  Mrs.  Pan- 
tages' competency  as  a  driver  of  autemobiies 
4s  well  taken,  and  falls  squarely  within  the 


rule  announced  In  tba  very  receat  oaae  of 
Johnson  r.  Cau«hren  (Wash.)  104  Pac.  170, 
wherein  ether  decisions  of  this  court  were 
reviewed,  and  the  rule  was  finally  declared 
in  the  following  words:  "In  tbe  case  at  bar 
any  witness  having  an  opinion  on  the  quea- 
tion  of  incompetency  of  Ferguson  to  perform 
the  duties  for  which  he  was  employed  muat 
have  acquired  It  from  otwervlng  his  conduct, 
manner,  and  actions  while  In  the  perform- 
ance of  his  work  or  from  knowledge  of  bis 
experience  or  lack  of  experience.  Tliese  mat- 
ters could  be  related  to  tbe  jury  by  the  wit- 
nesses substantially  as  they  were  observed 
by  tbe  witness,  and  the  jury  were  just  as 
capable  of  drawing  Just  Inferences  from 
them  as  were  the  witnesses  themselves.  This 
being  80,  It  was  tb9  province  of  the  jury  to 
draw  tbe  inference,  and  it  was  error  to  let 
the  witnesses  draw  It  for  them."  In  tbia 
case  tbe  witness  testified  as  follows:  "Q. 
Had  you  occasion  to  see  anything  of  Mrs. 
Pantages'  work?  A.  Zea,  air.  Q.  In  hand- 
ling an  automobile?  A.  A  number  of  times. 
Q.  What  can  you  aay  about  her  being  a  com- 
pet«at,  careful  driver?  A.  It  was  common 
talk  that  she  was  one  of  the  best  drivers — 
Mr.  Tait  (interrupting):  Walt  a  moment 
Q.  (Mr.  Ryan):  Xou  can't  tell  that.  A.  It 
is  my  judgmant  that  she  was  one  of  tbe  best 
drivers  la  tbe  garage.  Q.  Careful?  A.  Care- 
ful. Q.  And  capaUe?  A.  Capable."  It  will 
thua  be  seen  that  this  case  is  controlled  by 
tbe  Johnson  Case,  and  the  question  of  Mrs. 
Pantages'  contributory  negligence  in  the  par- 
ticular Instapce  cannot  be  measured  by  the 
opinion  of  third  persona  aa  to  ber  general 
competoicy. 

The  court  waa  requested  to  give  the  fM- 
lowing  instruction:  "You  are  Instructed  tluU 
If  you  find  that  the  motonnan  saw  tbe  auto- 
mobile upon  the  track,  and  tbere  was  noth- 
ing to  obstruct  tile  view  of  the  occupants  of 
tbe  automobile  of  the  appreachiag  car,  auch 
motorman  bad  a  right  to  assume  that  ttie  au- 
tomobile would  be  turned  off  of  the  track  and 
out  of  danger  in  time  to  avoid  a  collision,  and 
the  motonnan  had  a  right  to  indulge  In  such 
assumption  until  the  danger  of  a  collision  be- 
came imminent."'  Xtala  requested  Instruction 
clearly,  states  the  law  of  the  case  and  should 
have  been  glv^n.  "Tbe  right  of  the  motonnan 
to  assume  that  one  approaching  on  tbe  tracli 
would  move  out  of  the  way,  until  tbe  danger 
becomes  Imminent,  is  nowhere  covered  in  tlw 
court's  instructions."  Nowhere  in  tbe  court's 
instructioua  is  tbe  right  of  the  motorman  to 
assume  tbat  one  approaching  on  the  track 
would  move  out  of  the  way  tmtil  tbe  danger 
becomes  inominent  covered.  Negligence  Is 
not  to  be  presumed,  and,  until  the  jury  la 
satisfied'  by  a  preponderance  of-  tbe  evidence 
tliat  tbe  situation  ana  extremity  of  another 
was  such  tbat  the  motorman  in  the  exercise 
of  ordinary  ears  and  prudence  saw  or  should 
have  seen  tbe  danger  in  time  to  avoid  tiie 
accident,  the  motorman  is  entitled  to  the  pre- 
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•ainption  that  he  la'  not  guilty ;  and,  when 
a  request  la  ma«te,  it  ia  the  dtity  of  the  court 
to  inatruct  the  jury  aa  to  hia  right  to  asanme 
that  the  other  par^  will  perform  hla  relative 
dnty.  This  is  but  aaying  that  the  driver 
Gonid,  and  under  ordinary  conditiona  should, 
If  possible,  get  off  Oie  track  when  a  car  is 
approaching  because  the  car  cannot  A 
motorman  owes  a  dnty  to  the  driver,  but  the 
driver  owes  an  equal  duty  to  the  motorman 
and  to  the  passengera  la  the  atreet  can  The 
theory  of  respondent  is  fully  covered  by  the 
court,  but  against  the  evidence  of  the  re- 
apondeut  appellant  had  offered  an  equal  or 
greater  number  of  witnesses,  who  testified 
that  the  street  car  had  come  to  a  full  atop 
while  the  auto  came  full  head  on  Into  it 
Thla,  taken  in  connection  with  Mrs.  Pan- 
tages'  admission  that  she  could  have  stopped 
at  any  place  within  100  feet  of  the  street  car, 
but,  Instead  of  doing  this,  clung  to  the  hope 
that  she  might  guide  it  off  the  track  in  time 
to  miss  the  car,  made  the  requested  instruc- 
tion vital  to  appellant's  case.  She  took  the 
main  chance,  and  may  have  misled  the  mo- 
torman into  a  belief  tiiat  no  danger  was  im- 
minent It  seems  to  us  that  this  case  falls 
within  the  general  rules  announced  in  the 
following  cases:  Tlraver  v.  Spoltane  Street 
Ky.  Co.,  25  Wash.  225,  65  Pac.  284;  Hall  V. 
Washington  Water  Power  Co.,. 46  Wash.  207, 
SB  Pac.  553 ;  Duteau  V.  Seattle  Electric  Com- 
pany, 45  wash.  418,  88  Pac.  758.  The  law, 
aa  applied  to  a  rapidly  moving  atreet  car 
propelled  by  electricity  or  cable,  la  of  mod- 
em growth,  and  the  relative  duties  pf  the 
driver  of  the  car  and  the  public  have  not 
been  defined  without  some  difficulty,  growing 
out  of  the  application  of  the  law  long  since 
applied  in  the  case  of  steam  railroads  operat- 
ing over  their  own  right  of  way,  and  to 
which  they  have  at  least  a  superior  if  not  as 
absolute  right  As  necessity  is  the  mother 
«f  invention,  so  ia  it  of  tlte  law ;  so  that 
finally  it  has  been  de^ermlaed  <by  the  great 
weight  of  anthority  that  the  right  of  the 
■tieet  car  company  and  of  the  pubUc  to  use 
the  streets  is  a  common  one,  subifect  to  some 
modifications.  "Tlie  law  of  the  road"  does 
not  apply,  for  the  street  ear  cannot  turn  oat 
and,  the  atreet  car  being  In  aid  of  the  use 
for  which  the  sti^t  is  created,  it  is  not  n^- 
Ilgence  per  se  either  to  go  upon  or  to  cross  a 
street  car  track  in  sight  of.  a  car,  if  It  be  a 
reasonable  distance  away.  No  doubt  there 
an  otiier  modiflcatlona  now  and  to  be  defin- 
ed hereafter,  but  the  requested  Instructidn 
la  at  least  within  the  conditions  covered  by 
these  principles. 

The  other  instructlona  requested  and  upon 
which  error  Is  predicated  were  either  cover- 
ed by  the  general  instructions  of  the  dourt  or 
were  properly  refused  as  inapplicable  to  the 
case. 

For  the  errors  noted  the  Judgment  la  re- 


versed,  and  the  caoe  remanded  far  a  new 
trial. 

RUDKIN,  O.  J.,  and  FCLLBRTQN,  MOJEt- 
RIS,  and  QOSB,  JJ.,  concur. 


{SS  Wwb.  440) 
STATB   cz   reL    ROBBRTS   T.   GLIFFORS. 

Judge, 
(Suprflme  Court  of  Washington.    Nov.  2,  100&.) 

1,  APJ>EAL  and   BRBOK   (I   B71*)— COMTELLINO 

Bkitlbuknt  of  Statkheni  or  Facts. 

.  The  Supreme  Court  may  b;  its  mandate 
compel  the  trial  court  to  penorm  its  statutory 
duty  of  settling  and  certifying  a  statemcut  of 
fheta 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  2651;  Dec.  Dig.  |  571;^ 
Mandamua,  Cent  Dig.  I  117.] 

2,  APPKAI.  AKD  BBBOB  (I  S61*)— STAXBUMTOr 

Facts— BviDKNCx  IncvuttwD. 

The  court  cannot  require  the  embodiment 
in  a  proposed  statement  of  facts  of  the  entire 
transcript  of  the  evidence  and  proaeedings  aa 
taken  by  the  stenograpber  at  the  trial  upon  the 
ground  that  It  can  only  then  know  that  the 
statement  is  a  proper  one,  for  the  law  require* 
the  court  to  know  whether  the  propoeed  state- 
ment of  facts  ia  accurate  from  its  own  judg- 
ment and  memory  of  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }  2404;   Dec.  Dig.  <  661.*] 

Department  1.  Original  application  by  the 
State,  on  the  relation  of  Frank  Roberts,  for 
a  writ  of  mandamus  to  be  directed  to  M.  L. 
Clifford,  as  Judge  of  the  superior  court  for 
Pierce  county.    Application  granted. 

Oovaor  Teats,  for  relator.  B.  S.  Oioescnp 
and  W.  C.  Iforrov,  for  tegpoaienlt. 

MORRIS,  X  Application  for  writ  of  man-, 
damna,  ,dli;ected  to  the  respondent  cequiring 
the  sefttlement  and  certification  of  a  state- 
ment of  facts.  In  an.  action  tilled  I>e£ore  tlie 
respondeat,  reaulthig:  In  Judgment  against  re-, 
latgr  and  an  ^peal  to  thVs  court  It  appears 
that  on  Joae  94,  1009,  the. relator  fijled  and 
served  his  propose^  statement  «f  facta  (  .that: 
on  June  2Bth  counsel  for  the  prevailing  party 
filed  objectlws  to.  the  proposed  statement 
upon  the  ground  that  the  same  did  not  eon- 
tain  all  of  the  evidence,  and  all  of  the  recorda 
in  the  caufw,  and  moved  to  am^nd  (he  same 
by  including  all  of  tlie  evidence  and  all  of 
the  record,  aa  th,e  aame  were  had  and  d9ne 
at  the  trial  of  the  cause-  This  motion  was 
granted  on  July  3d.  On  July  10th  relator, 
called  up  for  hearing  Us  application  for  cer- 
tification of  the  proposed  statement  which 
was  heard  on  S^tember  ,4th,  the  respondent 
refusing  to  certify  or  settle  a  statement  of, 
facts  because  a  transcript  of  ail  the  evi- 
dence had  not  been  included  therein;  nor 
did  the  same  contain  all  of  the  record  and, 
proceedings  had  upon  tt^e  trial  of  the  cause. 
No  amendments  were  proposed  by  counsel 
for  the  prevailing  party  within  10  daya  or 
at  any  other  time,  and  his  attitude  seems  to 


•Vor  other  cmcs  see  saue  tople  aud  McUon  ^UMBSB  la  Deo.  *  Am.  Digs.  IMT  te  date.  *  Reportsr  ladezsi 


Digitized  by 


Google 


632 


104  PACIFIC  BSPOKTBR. 


(WMh. 


be  as  ezpresBCJd  In  bis  motion  of  June  SSth. 

The  respondent  appears  here,  and  returns  as 
his  reason  for  his  refusal  to  settle  and  cer- 
tify the  proposed  statement  of  facts  "that 
the  same  did  not  contain  all  the  testimony 
nor  all  of  the  material  matters  and  proceed- 
ings had  in  the  cause,  nor  did  it  contain  the 
grounds  of  respondent's  ruling  upon  defend- 
ant's motions,  which  were  presented  for  his 
decision,  as  the  same  were  set  forth  by  this 
respondent  at  the  time  of  the  trial,  but  that 
it  was  merely  a  skeleton  draft  of  the  testi- 
mony in  the  case,  *  •  *  and  respondent 
could  not  ten  whether  it  was  accurate  or 
correct  as  far  as  it  went,  unless  he  had  a 
transcript  of  the  court  reporter's  record  of 
the  proceedings  had  at  the  trial  to  compare 
it  with."  Inasmnch  as  It  is,  nnder  our  prac- 
tice, the  duty  of  the  court  below  to  settle 
and  certify  a  statement  of  facts  when  under 
the  statute  the  time  has  arrived  for  such 
settlement  and  certification,  this  court  may, 
and  should,  by  its  mandate  compel  the  court 
below  to  perform  its  statutory  duty.  It  will 
not  do  for  the  court  to  say  it  does  not  know 
whether  the  proposed  statement  of  facts  is 
aocnrate  or  not  The  law  assumes  that  the 
court  does  know,  and  requires  that  he  shall 
know.  As  a  matter  of  fact  such  assumption 
may  be  a  Action,  but  it  is  a  fiction  of  the  law, 
and  must  be  given  full  effect  Manifestly, 
then,  when  a  proposed  statement  of  facts  is 
presented  to  the  court  for  settlement  and 
certification.  It  is  the  duty  of  the  court  to 
examine  It  and  ascertain  whether  or  not  It 
oratalns  in  the  language  of  the  statute  "all 
the  material  facts,  matters  and  proceedings 
heretofore  occurring  in  the  cause  and  not 
already  a  part  of  the  record  therein,  or  such 
thereof  as  the  parties  have  agreed  to  be  all 
that  are  material  therein";  and,  If  in  his 
Judgment  it  fully  meets  sucli  requirements, 
be  should  so  certify  it  If  In  his  Judgment  it 
does  not  meet  sudi  requirements,  and  ma- 
terial facts  and  matters  are  omitted  there- 
from, the  court  should  order  their  insertion, 
and  what  so  Inserted  make  its  certificate  ac- 
cordingly. If,  however,  this  order  of  the 
court  be  not  complied  with,  the  statement 
may  be  stricken.  State  ex  rel.  Fowler  t. 
Steiner,  61  Wash.  239,  98  Pac.  609.  The 
court  may  not  say  he  does  not  know,  and 
only  can  know,  when  the  entire  transcript 
of  the  evidence  and  proceedings  as  taken  by 
a  stenographer  at  the  trial  are  embodied  In 
the  statement  as  a  part  thereof.  This  would 
be  In  eflTect  the  substitution  of  the  stenogra- 
pher's Judgment  as  to  what  was  the  evidence 
and  procedure  for  that  of  the  court's,  and, 
while  doubtlesb  the  courts  may  safely  rely 
upon  the  stenographer  obtaining  and  present- 
ing a  correct  transcript  of  the  proceedings, 
it  is  nevertheless  the  duty  of  the  court  to 
examine  it  until  It  Is  satisfied  that  It  is  such 
a  true  record,  and  In  such  examination  the 
court  must  rely  upon  Its  own  judgment  and 


memory  of  tbe  procee<Une>>  and  not  upon 
that  of  the  stenographer.  The  court  there* 
fore,  may  not  require  the  embodiment  of  ttie 
entire  transcript  as  made  by  the  stenographer 
upon  the  ground  that  only  in  such  embodi- 
ment may  he  know  that  the  statement  con- 
tains all  the  material  facts.  He  should  re- 
quire the  party  proposing  a  statement  of 
facta  to  embo<iy  therein  "all  the  material 
facts,"  whether  such  a  requirement  means 
less  or  more  than  may  be  shown  by  the  ste- 
nographer's transcript;  and  in  so  requiring 
the  court  must  itself  from  its  memory  or  oth- 
er aids  which  It  may  properly  employ  for 
such  a  purpose  determine  when  the  proposed 
statement  is  sufflclent  The  court  below  was 
therefore  wrong  in  requiring  relator  to  make 
the  entire  transcript  a  part  of  his  proposed 
statement,  for  the  reason  that  it  could  only 
then  know  that  the  same  was  a  proper  state- 
meat  The  court  should,  if  in  its  Judgment 
the  statement  omitted  certain  material  evi- 
dence or  proceedings,  order  the  insertion 
thereof  in  the  record,  and  continue  so  to 
order  until  it  could  properly  make  Its  cer- 
tificate in  the  language  of  the  statute. 

The  writ  will  Issue  directing  the  respond- 
ent to  vacate  the  order  of  July  3,  1909,  with 
Instructions  to  proceed  thereafter  as  indicat- 
ed herein. 

RUDKIN,  C.  J.,  and  CHADWICK,  FUL- 
LERTON,  and  GOSE,  JJ.,  concur. 


GRANT  T.  ARMSTRONG  et  al. 
(Supreme  Court  of  Washington.    Oct  27, 1909.) 

1.  Appeax.  and  Ebrob  (S  216*)— Objections 
Below— iNSTBDCTiONs— Requests  —  Neces- 
sity. 

Tb*  objection  that  plaintiff's  theory  of  tlw 
case  was  not  given  to  the  jury  cannot  be  raised 
on  appeal  where  he  did  not  present  any  instruc- 
tions to  supply  the  defects  in  those  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Rrror.  Dec.  Dig.  i  216;*  Trial,  Cent  Dig.  M 
627-411,  660-670.] 

2.  Afpkai.  akd  BUKtt  (i  1067*)— Harmjem 
Ebbok-^ailubb  to  Give  Instbuctions. 

'Failure  of  the  court  to  present  plaintiff's 
theory  of  the  case  to  the  Jury  Is  harmless  where 
the  evidence  would  not  support  a  verdict  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4229;  Dea  Dig.  i  1067.*] 

3.  Appbai.  and  Ebbob  (J  1015*)  —  Review  — 
QuEsmoNS  OF  Fact  — Vebdict  and  Find- 
ings. 

Where  plaintiff  was  nonsuited  is  an  action 
for  negligence  and  a  new  trial  granted,  if  there 
is  no  testimony  to  support  the  allegations  of 
negligence  in  the  complaint,  it  would  be  the  duty 
of  the  appellate  court  to  reverse  the  order  of 
the  lower  court  grantinE  the  new  trial,  but,  if 
there  was  evidence  which  uncontradicted  would 
sustain  a  Judgment,  then  it  is  tlie  duty  of  the 
appellate  court  to  affirm  the  action  of  the  lower 
court  in  granting  a  motion  for  new  trial 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3860^876;  Dec.  Dig.  | 
1015.*1 
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4.  MtrwiciPAi. C0KFOKAT101T8 (I706*)— Stbebts 
—Action  fob  Neouoknob— PucADiire. 
PlaintiS  allesed  tbat  as  he  was  riding; 
aionc  a  certain  street,  and  a  team  waa  being 
driven  along  the  same  street,  defendant  ran  his 
automobile  alongside  of  said  team;  that  he 
"earelesBlr  and  neglintrtljr  ran  iila  nacUna  at 
the  careless  and  neglteeDt  bigb  rate  of  apeed  of 
about  t^wenty  miles  per  hour,"  in  violation  of 
a  city  ordinance  regulating  the  use  and  rate  of 
speed  at  which  aatomobiles  may  be  nm;  that 
he  ran  bis  machine  "in  iDCh.  a  mannsr  that  it 
caused  the  said  horses  to  become  frightened  and 
that  the  said  horses  *  •  •  jumped  and  start- 
ed to  run,  and  ran  down  said  street,"  and  ran 
into  the  wagon  on  which  plaintiff  was  riding, 
throwing  him  to  the  ground  and  injuring  him. 
Held,  that  the  compUiot  included  in  the  proxi- 
mate cause  of  the  injury  the  careless  and  neg» 
ligent  high  rate  of  speed. 

[Ed.  Note.— For  other  cases,  ate  Htutldpal 
Corporation*,  Dec.  IMg.  |  706.*] 

8.  MuNioiPAi,  OoBPosatioNS  (I  T06*)— TRor  or 
Btbeetb— Opbbation  ot  AvrouotTuta—lita- 

UOEHCE. 

Automobiles  under  certain  lestrictiona  are 
entitled  to  the  use  of  streets  the  same  as  other 
vehicles,  but,  by  reason  of  the  menace  which 
tliey  ate  to  other  veUelea  and  padeattians,  the 
drivers  of  snch  machinea^must  exercise  can  and 
caution  commensurate  with  the  danger,  and  the 
driving  of  an  automobile  down  a  street  where 
there  are  pedestrians,  aniinala,  and  teams  of  all 
kinds  at  the  rata  of  25  milta  aa  hour  ia  a  reck- 
less act. 

[Ed.  Note.— For  other  caaea.  aae  Mnnidpai 
Corporations,  Dec.  Dig.,  {  705.*1 

&   MUMICIFAI.  COBPOBATIOHS  (|  706*) — Siml- 

ciENOT  or  Evidence. 

In  an  action  for  injarv  caused  by  defend- 
ant's negligence  in  mnning  his  automobile  along 
a  street,  evidence  as  to  defendant's  negligence 
hM  sufficient  to  tak«  the  case  to  the  jury. 

[Bd.  Note.— For  other  caaea,  aae  MonioiRal 
Corpontions,  Dec.  Dig.  |  70&*] 

Department  2.  Appeal  firom  Superlot 
Court,  Pierce  County;  John  A.  SbaCkleford, 
Judge. 

Action  by  A.  Grant  against  John  D.  Arm- 
■trong  and  the  Bell  JHiel  Ocnnpany.  A  non- 
suit was  granted  as  to  defendant  Armstrong, 
and  a  verdict  yvas  rendered  in  behalf  of  the 
Bell  Fuel  Company.  A  new  trial  was  grant- 
ed as  against  Armstrong,  but  denied  as 
against  the  Bell  Fuel  Company.  Defendant 
Armstrong  appeals  from  the  order  granting  a 
new  trial,  and  plaintiff  appeals  from  judg- 
ment in  favor  of  tbe  Bell  Fuel  Company. 
Both  Judgments  affirmed. 

William  P.  Beyoolds,  Bobert  M.  Davis  and 
Eayden  &  Langfaome,  for  appellant  Arm- 
strong. Govnor  Teats,  Hugo  Metzler,  and 
Ilieo  Teata,  for  appellant  Grant  Bates,  Peer 
&  Peterson,  for  respondent  Bell  Fuel  Co. 


DUNBAR,  J.  The  plaintltr,  A.  Grant, 
brought  this  action  to  reeover  jodgmcBDrt 
■against  the  appellant  Armstrang  and  the  de- 
fendant Bell  Fu^  Company,  on  acootait  of 
-^raanal  injuries  alleged  to  have  been  aas- 
tained  through  the  negHgence  of  aaJd  de- 
fendantsi    The  ifaota;  oonstitutlug  the  cafose 


of  action  will  be  better  understood  by  setting 
forth  paragraphs  2  and  8  of  the  complaint: 

"(Z)  That  on  the  I2th  day  of  February, 
1908,  at  about  the  hour  of  2  p.  m.,  the  plain- 
tiff In  the  regular  course  of  his  employment 
for  the  Fidelity  Transfer  Company  was  as- 
sisting the  driver  of  the  team  of  two  horses 
and  wagon  along  Jefferson  avenu&  That 
the  plaintiff  was  riding  on  the  wagon,  guard- 
ing a  large  plateglass  which  was  being  haul- 
ed by  said  Fidelity  Transfer  Company,  anfl 
that  said  wagon  was  In  charge  of  a  driver, 
A.  F.  Braga.  That  said  A.  F.  Braga  pro- 
ceeded along  said  west  side  of  said  Jefferson 
avenue  at  or  about  the  Intersection  of  Jef- 
ferson avenue  and  Commerce  street. 

"dSi  That  the  said  team  belonging  to  the 
Bell  Futi  Company  was  in  charge  of  a  driv- 
er whose  name  Is  unknown  to  the  plaintiff  at 
this  time,  who  was  driving  along  said  Jeffer- 
son avenue  down  tbe  center  of  the  street  and 
toward  Pacific  avenue.  That  the  said  driver 
carelessly  and  negligently  allowed  the  lines 
to  hang  loose,  and  carelessly  and  negligently 
allowed  said  horses  to  walk  along  without 
control  over  said  horses  which  he  was  driv- 
ing; and  carelessly  and  negligently  placed 
himself  In  position  on  the  hind  mnning  gear 
of  his  wagon  in  such  a  way  and  manner  as  .to 
be  unable  to  have  control  and  gain  control  of 
bis  team  of  horses  If  they  would  sudden]; 
start  to  run,  and  especially  at  the'  time  they 
started  to  run  as  hereinafter  stated.  That 
the  said  John  D.  Armstrong  was  proceeding 
along  said  Jefferson  arurae  toward  Pacific 
avenue,  driving  an  automobile  with  license 
No.  143&  That  the  said  Joibn  D.  Armstrong 
carelessly  and  negligently  ran  hla  machln* 
at  the  careless  and  iiegllgent  high  rate  of 
speed  of  about  20  miles  per  hour,  and  In 
violation  of  Ordinance  No.  3006  of  the  olty 
of  TtkOvaHi  an  ordinance  regulating  the  use 
and  rate  of  q^ieed  at  which  antomobllea  and 
motor  vehicles  may  be  run  in  the  city  of  Ta- 
.«oina.  Tliat  he  ran  down.  t)te  left  sld^  of 
said  street  behind  tbe  said  Bell  ^el  Coiga- 
pany's  team  In  sxch  a  manner;  tbat  It  cansed 
aald  Jiorses  to  become  frigbtenedj  and  that 
the  said  horses,  due  to  the  said  carelessness 
and  negligence  of  the  said  driver  In  not  bar- 
,lng  said  anlmnda  under  cantsel  and  the.oaxe- 
less  and  negligent  manner  said  drjlver  watf 
driving  said  team  as  hereinbefore  stated, 
jumped  and  started  to  run  and  ran  down 
said  JeffecBon  avenue  with  great  speed  and 
ran  into  the  wagon  on  which  said  plaintiff 
was  riding,  throwing  the  aald  plaintiff  to 
tbe  ground,  breakbig  both  bones  of  bis  rlgtat 
l£g  above  the  ankle,  spBalnlng  hia  right  ankle, 
cniphAng  and  injartaig  his  left  leg,  striking  Uto 
head  and  faiie  and  knMsking  out  four  ef  tals 
teetik,  malmliv  and  Injuring  aald  plaintlS  for 
Ufa." 

,    Upon  the  trial  a  nonsuit  was  granted  as  t> 
tbe  defendant  Arasteoiic.   The  case  was  >ak- 
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mltted  to  Sie  Jury  an  against  tbe  Bell  Fuel 
Company  and  verdict  rendered  in  its  l>eluilf. 
On  motion  tor  a  new  trial  tlie  lower  ooutt 
granted  tlie  same  as  against  ttie  defendant' 
Armstrong,  bnt  denied  tlie  same  as  against 
the  Bell  Fuel  Oompany.  Defendant  Armr 
strong  appeals  from  tbe  order  of  the  court 
granting  tbe  motion  for  a  new  trial  in  his 
cause,  and  plaintiff  Grant  appeals  from  the 
Judgment  in  favor  of  the  Bell  Fnel  Company. 
We  will  first  dispose  of  the  appeal  of  plain- 
tiff Grant 

The  plaintiff  raises  many  objections  to  the 
instructions  of  the  court,  and  insists  that  bis 
theory  of  tbe  case  was  not  given;  but  he 
did  not  present  any  Instructions  on  the  sub- 
jects regarding  which  he  complains,  and  it 
was  said  by  this  court  in  Allend  v.  Spokane 
Falls  &  Northern  Railway  Company,  21 
Wash.  324,  325,  68  Pac.  244,  246:  "Tbe  latter" 
part  of  the  objection  goes  rather  to  what  is 
omitted  from  the  instruction  than  what  is 
contained  in  it  Tbe  remedy  for  this  defect, 
however,  is  not  by  an  exception  merely.  The 
complaining  party  must  call  the  court's  at- 
tention to  the  omission,  and  request  such 
modlflcatlons  or  further  Instructions  as  he 
may  think  proper.  Unless  this  is  done,  this 
court  cannot  afford  relier* — dtlng  many  cas- 
es. But,  even  If  the  court  had  committed 
error  In  respect  to  the  matters  complained 
Of  by  tbe  plaintiff,  It  would  be  harmless  error 
In  this  case,  for  the  overwhelming  weight  of 
the  testimony  presented  by  tbe  plaintiff  was 
to  the  effect  that  the  negligence  of  the  driver 
of  tlse  Bell  Vnel  Company  was  not  the  proxi- 
mate cause  ofplalntiff's  injury,  and  if  a  ver- 
dict bad  been  rendered  and  judgmoit  entered. 
It  could  hot  have  been  sustahied  nnder  tbe 
tl&dlspated  testimony  In  this  case.  AH  the  dis- 
interested witnesses  inth)dnced  by  the  plain- 
tur  tesiifled  that  the  driver  was  holding  bis 
horses  tightly,  and  doing  what  he  oonid  to 
Iceep  them  tmder  control.  It  is  tme  that  tbe 
witness  Brflga,  who  was  one  of  the  parties 
Injlired  and  wliose  caase  was  united  with 
that  of  Grant  in  the  proseentlon  of  the  case, 
'testified  that  he  had  called  attention  to  the 
fact  that  tbe  driver  of  the  wagon  was  stand- 
ing against  the  brakdiold,  and  was  driving 
with  loose  Une&  If  Hm  Jniy  believed  all  the 
witness  said.  It  woaM  not  be  sniBcient  to 
establish  the  negligence  of  the  driver  as 
the  proximate  cause  of  this  Injury.  The  driv- 
ing of  horses  is  not  an  exact  or  uniform 
science.  There  are  no  rules  or  course  of  study 
prescribed  for  drivers;  as  yet  no  society  or 
memberships  asking  for  protection  from  al- 
leged incompetent  drivers.  Some  men  drive 
with  a  loose  rein;  some  with  a  tight  rain. 
Some  men  are  quicker  of  eye  or  liand  than 
Others.  Men  tiave  different  Judgments  in  re- 
gard to  the  looseness  or  tightness  with  which 
a  rein  should  be  held.  Some  horses  can  be 
driven  only  with  tight  lines,  and  some  only 
with  loose  lines.  So  that  on  that  Question 
there  is  such  a  multiplicity  of  opinion  and 
so  many  different  distinctions  that  the  tes- 


timony in  this  case  could  not  under  ony-drr 
cumstances  be  held  to  t>e  suffident  to  charge 
the  driver  with  negligence. 

The  other  brandi  of  the  case  presents  • 
more  difficult  proposition.  The  appellant 
Armstronc's  contention  is  that  the  court  erred 
in  granting  tbe  motion  tar  a  new  trial.  So 
that  the  only  question  for  this  court  to  de- 
termine especially  under  the  announcement 
by  the  court  that  the  new  trial  was  granted 
solely  for  tbe  reason  that  the  court  had 
on  more  mature  deliberation  concluded  that 
there  was  sufficient  evidence  of  n^llgence  on 
the  part  of  the  automobile  driver  to  go  to  tlie 
Jury,  is  the  question  suggested  by  ttiat  an- 
nouncement If  it  should  appear  from  the 
testimony  of  the  plaintiff  that  there  was  no 
testimony  to  support  the  allegations  of  negli- 
gence c<»t8ined  in  the  complaint,  it  would 
be  the  duty  of  this  court  to  reverse  the  or- 
der of  the  lower  court  granting  tbe  new 
triaL  But,  if  it  sbonld  find  from  such  tes- 
timony sufficient  evidence  which  uncontradict- 
ed would  sustain  a  Judgment,  then  it  l>ecome9 
Its  duty  to  affirm  the  action  of  tbe  lower 
conrt  in  granting  the  motion  for  a  new  trial. 
It  is  contended  by  the  defendant  Armstrong 
that  under  the  terms  of  the  complaint  all 
the  negligence  alleged  is  the  negligence  of 
the  driver -«f  the  automobile  in  blowing  his 
whistle  when  directly  opposite  the  Bell  Fuel 
Company's  team,  and  that  the  allegation  in 
regard  to  tbe  careless  and  negligent  high  rate 
of  speed  set  forth  in  the  complaint  is  not 
eonnccted  with  any  allegati(m  of  a  proxlmat* 
causfc  This  contention.  If  the  comidaint  wer* 
viewed  In  the  light  of  the  most  technical  rules 
of  construction;  might  possibly  be  sustained, 
for  It  to  a  little  disjointed  and  disconnected 
in  its  statements.  But  by  the  aid  of  liberal 
construction  we  think  It  can  be  seen  from  the 
complaint  that  tbe  intention  of  the  pleader 
was  tliat  tite  negligence  cbasged  as  tbe  proxi- 
mate cause  of  tbe  injury  was  both  the  care- 
less and  negligent  high  rate  of  speed  and 
the  careless  and  negligent  blowing  of  the 
whistle.  Otherwise  there  would  have  been 
no  occasion  to  liave  InoKporated  into  the  ■ 
complaint  the  allegations  of  the  careless  and 
negligent  high  rate  of  speed,  in  violation  of 
the  city  ordinance  in  regard  to  the  regulation 
of  the  speed  of  automobiles.  We  think,  there- 
fore, that  the  defendant  was  fairly  put  on 
notice  as  to  the  negligent  acts  complained  of 
as  being  the  proximate  cause  of  tlie  injury. 
The  testimony  was  to  the  effect  that  this  au- 
tomobile was  traveling  at  from  20  to  25  miles 
an  hour.  The  Jury  would  hare  been  Justified 
in  concluding  from  the  testimony  that  it  was 
traveling  at  the  rate  of  25  miles  an  hour. 
An  ordinance  was  Introduced  In  testimony 
prohibiting  tlie  running  of  automobiles  on 
the  streets  where  tills  accident  occurred  at 
more  than  10  miles  an  hour.  It  Is  urged  by 
the  defendant  that  the  driver  was  not  only 
not  committing  an  indiscretion,  bnt  that  bo 
was  doing  his  duty  and  obeying  tbe  law  In 
blowing  his  whistle  as  he  did,  tor  the  rea- 
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■on  that  an  ordtnance  of  ttie  city  provldas| 
that  "every  automobile  or  motor  vehicle  shall 
be  provided  with  a  bell  or  horn,  which  shall 
be  rung  or  blown  by  the  operator  whenever 
there  la  dauger  of  coUlston  or  acddoit,  or 
when  crossing  any  street  upon  which  there 
Is  a  street  railroad  track."  Bat  that  ordi- 
nance must  be  construed  in  connection  with 
the  other  ordinance  limiting  the  rate  of 
siieed;  and  the  blowing  of  the  horn  when  an 
automobile  Is  traveling  at  the  rate  of  10  miles 
an  hour  might  have  a  different  effect  alto- 
gether from  the  blowing  of  the  horn  when 
the  same  machine  la  traveling  at  the  rate  of 
25  miles  an  hour.  While  under  certain  re- 
strictions automobiles  are  entitled  to  the  use 
«f  the  streets  the  same  as  other  vehicles  by 
reason  of  the  menace  which  they  are  to  other 
vehicles  and  to  pedestrians,  the  drivers  of 
such  machines  must  exercise  care  and  carfttlon 
commensurate  with  the  danger.  The  driving 
«f  an  automobile  down  as  tbldtly  populated 
a  street  as  the  one  in  question  here  was, 
where  as  the  testimony  shows  there  were 
pedestrians  and  team's  of  all  kinds,  at  the 
rate  of  25  miles  an  hour,  was  a  reckless  act. 
It  might  well  be  that  an  automobile  which 
was  passing  a  team  at  the  rate  of  10  miles 
an  hoar  would  not  scare  it  or  cause  It  to 
run  off,  while  one  going  at  the  rate  of  25 
miles  an  hour  would.  There  is  a  certain  whir 
and  swish  accompanying  the  rapid  passing  of 
an  automobile  which  is  terrifying  to  a  horse 
unaccustomed  to  it,  especially  when  it  passes 
in  close  proximity  to  it.  According  to  the 
testimony,  the  automobile  was  within  15  feet 
of  this  team  when  its  bom  was  first  blown, 
and  was  very  close  to  it  when  it  passed. 
That  the  driver  wa»  negligent  is  plainly 
shown  by  his  own  testimony.  On  page  84  of 
the  statement  of  facts  he  states  that  he  did 
not  see  the  team  before  they  started  to  run. 
But,  when  a  man  is  propelling  a  large  dan- 
gerous machine  like  an  automobile  through 
a  crowded  street  at  the  rate  of  20  or  25  miles 
an  hour,  it  Is  his  duty  to  see  teams  that  are 
immediately  before  htm  before  he  is  so  close 
upon  them  that  an  accident  cannot  be  avert- 
ed. It  might  well  be  that,  if  the  automobile 
had  been  driving  within  the  time  limit  pre- 
scribed, this  accident  might  have  been  avert- 
ed if  the  driver  of  the  automobile  had  been 
taking  notice  of  that  which  was  in  the  street 
before  him  and  of  which  he  should  have  been 
taking  notice. 

Under  all  the  clrcnmstances  as  shown  by 
the  testimony,  we  think  there  was  sufficient 
evidence  of  the  negligent  action  of  the  driv- 
er of  the  automobile  being  the  proximate 
cause  of  the  Injury  to  carrj*  the  cause  to  the 
jury.  The  Judgment  will  therefore  be  ajF- 
drmed. 

BUDKIN.  C.  J.,  and  CROW,  PARKER,  and 
MOUNT,  JJ.,  concur. 


OABRIEIiBON   v.    HA0T7B   BOX   ft   IiTTM- 
BER  00. 

(Snpreme  Coort  of  Washington,    Oct  26, 1900.) 

1.  Logs  ajid   Losoino   (|  8*)— Contbacts— 

CORSTBUCtlOn. 

In  the  absence  of  contract  stipulation  or 
cngtom,  the  conrt  must  assume  that  one  who 
contracts  to  remove  timber  and  deliver  it  in  a 
stream  will  supply  alL  means  and  appliances 
necessary  to  prosecute  the  work,  and  that  the 
same  is  covered  by  the  contract  price. 

[Ed.  Xote.— For  other  cases,  see  Logs  and 
Logging.  Cent.  Dig.  «|  16,  17;  Dec  Dig.  8  8;* 
Contracts,  Cent  Dig.  §  891.] 

2.  Tbiai.  (i  203*)— Issues— INSTBUCTIOHS. 

A  party  is  entitled  to  have  his  cause  sub- 
mitted to  the  jury  on  a  distinct  issue. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i  478;    Dec  Dig.  §  203.'] 

3.  Tbiai,   (J   232*)— Insibuciions— CoNroBK- 

ITT   TO    HVIDENCE. 

The  court  should  not  submit  an  issue  not 
sustained  by  the  evidence,  though  presented  by 
the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  396;  Dec.  Dig.  <  252.n 

4.  Pleading  (S  53*)— Sepabatj  Counts  on 
SAifx  Cause  of  Action. 

A  party  has  but  one  cause  of  action  aris- 
ing out  of  the  same  subject-matter,  and  he  must 
state  the  same  in  plain  and  concise  language 
and  cannot  set  it  forth  in  several  counts. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  iS  114-117;    Dec  Dig.  }  53.'] 

5.  Election  op  Reuedies  (S  5*)— Necessiti— 
Actions  Abibino  fbom  Bbeach  oir  Cow- 

THACT. 

Where  a  contract  is  breached  by  one  of  the 
parties  thereto,  the  adverse  party  may  either  sue 
upon  the  contract  and  recover  on  it  in  so  far  as 
it  is  performed,  as  well  as  the  value  of  his  bar- 
gain in  so  far  as  it  is  unperformed  on  showing 
a  loss  of  profits,  or  he  may  because  of  the 
breach  waive  the  contract  and  sue  on  quantum 
meruit,  and  recover  the  value  of  his  services, 
but  he  cannot  pursue  both  remedies. 

[Ed.  Note. — For  other  cases,  see  Election  of 
Remedies,  Cent.  Dig.  t  6;    Dec  Dig.  I  5.*] 

6.  Tbial  (t  190*)— iNaTBucnons— SuBMissioiT 
OF  Issues  oe  LiAW. 

Where  the  complaint  for  a  first  cause  of 
action  alleged  a  contract  for  the  removal  by 
plaintiff  of  timber  on  land  for  a  specified  sum 
per  tlionaand  feet  of  logs  delivered,  and  that 
he  perfonnad  bis  contract  nntil  compelled  to 
abandon  it,  and  demanded  judgment  for  the  Ioks 
delivered  and  for  the  profits  he  would  have  made 
on  the  uncut  timber,  and  for  a  second  cause  of 
action  alleged  that  he  performed  services  at  the 
request  of  defendant,  and  both  causes  of  action 
covered  the  same  subject-matter,  and  plaintiff 
undertook  under  both  causes  of  action  to  re- 
cover the  value  of  labor  in  conatmcting  a  log- 
ging road  and  this  item  was  not  recoverable  un- 
der the  first  cause  of  action,  the  action  of  the 
court  in  leaving  it  to  the  jury  to  determine 
whether  one  or  both  causes  of  action  were  be- 
fore them  and  to  fix  the  amount  of  recovery 
was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  467,  468;    Dec.  Dig.  |  199.*] 

Department  1.  Appeal  from  Boperior 
Court,  Pierce  County;  John  A.  BhacUeford, 
Judge. 

Action  by  Tbomaa  OabrielsOD  against  the 
Hagae  Box  ft  Lumber  Company.     From  a 
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Ja^meot  tor  plaintiff,   defendant  ai^wals. 
Reversed  and  remanded. 

Frank  D.  Naah,  for  appellant     Loveday, 
Kelley  &  McMillan,  for  respondent 

GHADWICK,  J.  This  action  in  its  original 
form  was  an  action  npon  a  quantum  meruit 
to  recover  a  tialance  of  $905.14  alleged  to  be 
due  for  work  and  labor  performed  at  the  spe- 
cial instance  and  request  of  defendant.  The 
complaint  was  thereafter  amended,  setting 
up  an  express  contract,  its  breach,  and  dam- 
ages In  the  sum  of  $3,912.85,  and  a  second 
cause  of  action  upon  a  quantum  meruit,  be- 
ing the  cause  of  action  first  assigned,  except 
that  a  balance  of  $1,385.14  was  claimed  to  be 
due.  This  complaint  was  stricken  by  the 
court  and  plaintiff  thereupon  fl'.ed  a .  second 
amended  complaint,  alleging  that  plaintiff 
and  defendant  had  entered  Into  an  oral  con- 
tract for  the  removal  of  the  timber  on  a  cer- 
tain 40-acre  tract  of  land;  that  he  was  to 
receive  the  sum  of  $6.25  per  thousand  for  the 
logs  delivered  in  the  boom;  that  he  was  to 
be  paid  Avhen  each  60,000  feet  was  delivered ; 
that  he  had  performed  his  contract  until  com- 
pelled to  abandon  it  because  of  the  neglect 
and  refusal  of  defendant  to  pay  him  In  the 
manner  stipulated;  that  he  had  delivered 
351,428  feet  and  that  80,000  feet  of  logs  re- 
mained tn  the  timber  upon  which  he  would 
have  made  a  profit  of  $2  per  1,000;  that 
there  remained  uncut  about  1,000,000  feet, 
upon  which  be  would  have  made  a  profit  of 
$2,500.  Against  these  amounts  he  admits  a 
set-off  for  the  use  of  a  donkey  engine.  Under 
this  cause  of  action,  he  claims  damages  ag- 
gregating $3,942.85.  For  a  second  cause  of 
action  he  alleges  that  he  performed  services, 
work,  and  labor  for  defendant  at  its  special 
Instance  and  request  of  the  reasonable  value 
of  $3,968.45,  admits  the  payment  of  $2,074.- 
80,  and  claims  a  balance  due  of  $1,803.68.  A 
bin  of  particulars  in  support  of  this  cause  of 
action  shows  that  It  covers  practically  the 
same  subject-matter  as  is  alleged  in  the  first 
cause  of  action.  The  answer,  after  admitting 
that  a  contract  was  entered  into  for  logs  to 
be  delivered  at  the  rate  of  $6w25  per  1,000, 
and  alleging  that  at  least  16,000  feet  was  to 
be  delivered  each  day  until  completion  of 
the  contract  and  that  payment  was  to  be 
made  once  a  month,  is  in  effect  a  general  de- 
nial. It  was,  however,  admitted  that  259,118 
feet  of  logs  had  been  delivered,  and  counter 
demands  for  goods  and  money  advanced  and 
title  use  of  the  donkey  «igine  were  set  up. 
It  is  claimed  that  plaintiff  was  entitled  to  a 
credit  in  the  sum  of  $1,621.46,  from  which 
should  be  deducted  the  sum  of  $2,311.74  for 
moD^  and  goods,  leaving  a  balance  due  de- 
fendant of  $690.28.  In  both  causes  of  action 
the  plaintiff  undertakes  to  recover  the  sum 
of  $1,157,  which  amount  be  alleges  to  be  the 
value  oZ  labor  performed  in  eonstructing  a 
logging  road  in  aid  of  his  enterprise.  The 
second  amended  complaint  was  filed  over  the 


objection  of  defendant    Tba  case  went  to 
trial  upon  these  issues. 

There  Is  no  preponderance  of  evidence  to 
show  that  plaintiff  was  to  be  paid  as  each 
50,000  feet  of  logs  was  delivered.  Neither  is 
there  a  preponderance  of  the  testimony  to 
sustain  a  recovery  upon  a  quantum  meruit 
either  for  the  logging  operations  or  for  build- 
ing the  logging  road.  The  contract  as  tes- 
tified to  is  sUent  on  that  subject  and.  In  the 
absence  of  positive  testimony  or  proof  of 
custom,  a  court  must  presume  that  one  who 
contracts  to  remove  timber  and  deliver  it  in 
the  stream  will  supply  all  means  and  appli- 
ances necessary  to  prosecute  the  work,  and 
that  it  Is  covered  by  the  contract  price. 
These  questions  would  more  properly  be  for 
the  Jury,  If  submitted  upon  Issues  properly 
framed,  and  would  not  be  considered  by  us 
but  for  the  reasons  to  which  we  shall  pres- 
ently advert  It  Is  the  privilege  of  a  party 
to  have  his  cause  submitted  to  a  Jury  upon 
a  distinct  Issue.  It  is  the  duty  of  the  court 
to  exercise  its  Judgment  and  see  to  it,  al- 
though the  pleadings  had  tendered  an  unwar- 
ranted issue,  that  an  issue  unsustained  is  not 
left  to  the  Jury  for  its  consldwatlon.  To  pre- 
vent situations  such  as  we  have  here  is  one 
of  the  purposes  underlying  the  reformed 
methods  of  pleading.  A  person  can  have  but 
one  cause  of  action  arising  out  of  the  same 
subject-matter,  and  this  he  must  state  In 
plain  and  concise  language  and  without  repe- 
tition. "Since  the  reformed  pleading  re- 
quires the  facts  to  be  averred  as  they  actual- 
ly took  place,  it  does  not  In  general  permit  a 
single  cause  of  action  to  be  set  forth  in  two 
or  more  different  forms  or  counts,  as  was  the 
familiar  practice  at  the  common  law.  The 
rule  is  undoubtedly  settled  that,  under  all  or- 
dinary circumstances,  the  plaintiff  who  has 
but  one  cause  of  action  will  not  be  suffered 
to  spread  It  upon  the  record  dn  differing 
shapes  and  modes  as  though  he  possessed 
two  or  more  distinct  demands ;  and,  when  he 
does  so  without  special  and  sufficient  reason, 
he  will  be  compelled,  either  by  a  motion  be- 
fore the  trial  or  by  an  application  and  direc- 
tion at  the  trial,  to  select  one  of  these  counts, 
and  to  abandon  the  others."  Pomeroy's  Code 
Remedies  (3d  Ed.)  §  5T6.  The  method  of 
pleading  employed  In  this  case,  though  favor- 
ed under  the  old  practice  in  order  to  avoid 
the  consequences  of  a  variance  between  the 
pleadings  and  proof,  finds  no  favor  under  our 
present  statutes,  and  is  inconsistent  with 
their  spirit  Muzzy  v.  Ledlle,  23  Wis.  445. 
While  this  defect  made  the  pleading  subject 
to  motion  and  in  a  proper  case  would  be 
deemed  to  be  waived  by  the  opposite  party, 
it  cannot  be  so  held  here.  The  testimony 
shows  that  respondent's  original  cause  of  ac- 
tion, if  any,  was  upon  the  contract  There 
was  nothing  in  our  judgment  warranting  the 
sulHnlssios  of  the  question  of  the  reasonable 
value  of  plalntltTs  labor  and  services  to  tSte 
jury,  except  possibly  In  the  sum  of  $116, 
When  a  contract  such  as  the  one  before  us. 
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Ifi  entered  into  and  la  breached  by  one  of  the 
parties,  the  other  party  may  elQier  sue  up- 
on hl8  contract  and  recorer  on  the  contract 
in  80  far  as  it  is  i)erf ormed,  as  weU  as  the 
value  of  bis  bargain  in  bo  far  as  it  is  unper- 
formed, provided  he  can  show  a  loss  of  prof- 
its, or  he  may,  because  of  such  breach,  waive 
the  contract  and  sue  as  upon  a  quantum 
meruit,  and  recover  the  value  of  his  labor  or 
services.  Noyes  v.  Pugin,  2  Warti.  St.  653, 
27  Pac.  548;  Chase  v.  Smith,  So  Wash.  631, 
T7  Pac.  1069.  He  cannot  pursue  both  reme- 
dies, for  they  bear  a  different  measure  of 
damage.  The  court,  however,  not  only  did 
not  withdraw  the  second  cause  of  action 
from  the  Jury  in  so  far  as  the  logs  and  the 
logging  road  were  concerned,  but  left  it  to 
the  jury  to  determine  whether  one  or  'boQi 
causes  of  action  were  before  them,  and  upon 
this  to  fix  the  amount  of  recovery.  It  was 
left  to  the  Jury  to  determine  the  issue  as  well 
as  the  fact.  It  if  were  possible  to  pass  these 
things  unnoticed,  we  would  do  so,  but  the 
case  as  it  comes  to  us  makes  it  impossible  to 
say  that  the  Jury  rejected  the  false  and  ren- 
dered Its  verdict  upon  the  true  issue.  It 
may  have  rejected  the  element  of  damages 
and  based  its  verdict  on  the  value  of  the  log- 
ging road,  or  it  may  have  allowed  damages 
for  a  breach  of  the  contract  and  lost  profits 
and  also  a  sum  to  cover  the  cost  of  the  logging 
road  on  the  quantum  meruit,  which  would 
under  the  evidence  have  resulted  in  a  double 
recovery.  Simons  ▼.  Clssna,  52  Wash.  115, 
100  Pac.  200. 

Finding  no  way  to  sustain  the  Judgment 
upon  any  assurance  that  a  Just  verdict  was 
rendered,  this  case  yvlll  be  reversed  and  re- 
manded for  a  new  trial,  with  directions  to 
the  lower  court  to  compel  an  election  of  rem- 
edies on  the  part  of  plaintiff. 

RUDKIN,  C.  X,  and  PtJLLERTON,  MOR- 
RIS, and  GOSE,  JJ.,  concur. 


BARKER  y.  MUEHLBR. 

(Supreme  Court  of  Wasliington.    Oct.  29,  1909.) 

1.  CowsTPrtrrioNAi,  Law  (8  139*)— -Taxation 

(8  836*)  —  FosFXTOBD  Lard  — Tax  Cbbtifi- 

The  revenue  law  (Laws  1803  p.  323,  c.  124), 

fjrovides  that  every  tract  of  land  offered  at  pub- 
ic sale  and  not  sold  for  want  of  bidders  shall 
be  forfeited  to  the  county,  etc.  Section  134  pro- 
vides for  a  sale  of  such  forfeited  land  to  an  ap- 
plicant paying  the  taxes,  etc..  and  for  the  is- 
suance of  a  certificate  of  sale  in  the  tiame  man- 
ner as  if  regularly  bid  ofT.  Section  133  renders 
the  certificate  void  if  no  deed  is  obtained  and 
recorded  within  a  year  after  the  purchase.  Rev- 
enue Laws  1897,  p.  102,  c.  71, 1 116,  and  amend- 
atory acts,  converted  a  certificate  of  tax  sale 
into  a  ceitificate  of  delinquency,  and  limited  its 
operation  to  lands  forfeited  to  the  county  for 
delinquent  taxes  due  and  unpaid  at  the  passage 
of  the  act.  ffcld,  that  a  purchaser  from  the 
county  in  1896  of  a  certificate  of  sale  for  taxes 
of  1802  under  Act  1893  tad  his  aaBiRns  cannot 
insist  that  by  the  terms  of  Act  1897  his  cer- 


tificate is  a  certificate  of  delin^nency  authorizing 
foreclosure,  since  by  the  act  itself,  and  because 
such  construction  would  impair  the  obligation 
of  a  contract,  it  must  be  held  not  retroactive. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  >  314;  Dec.  Dig.  S  139* 
Taxation,  Cent  Diis.  {  1651 ;  Dec  Dig.  I  836.*] 

2.  Taxation  (§  855*)— Cebtificate  op  Dbun- 

QUENCY — FOBECLOSUBE — DENIAI.    OF    RELIEF 

—Retention  or  Cause. 

Held,  also,  that  since  the  certificate  of  sale 
failed  to  comply  with  section  133,  c.  124,  p.  383, 
Acts  1803,  the  sale  certificate  was  void,  and 
hence  it  was  not  error  not  to  retain  the  proceed- 
ings to  foreclose  the  certificate  for  the  purpose 
of  declaring  a  lien  for  the  payment  of  subse- 
quent taxes,  as  a  tax  proceedmg  is  a  special  one 
instituted  under  a  special  statute  and  lor  a  spe- 
cial purpose. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  865.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  John  A.  Shackleford, 
Judge. 

Action  by  Laura  P.  Barker  against  Otto 
Muehler  to  foreclose  a  tax  certificate.  From 
a  Judgment  dismissing  the  action,  plaintiff 
appeals.    Affirmed. 

J.  W.  A.  Nichols,  for  appellant  Boyle, 
Warburton  &  Brockway,  for  respondent 

RUDKIN,  C.  J.  On  the  11th  day  of  No- 
vember, 1896,  the  county  treasurer  of  Pierce 
county  issued  to  one  O.  W.  Wahlgren  a  cer- 
tificate of  tax  sale  in  the  following  words: 
"I,  Jno.  B.  Hedges,  treasurer  for  and  within 
said  county,  do  hereby  certify:  That  pur- 
suant to  an  order  of  sale  to  me  directed  and 
delivered.  Issued  out  of  the  superior  court 
of  the  state  of  Washington,  holding  terms  at 
Tacoma,  in  and  for  said  county,  on  the  lltb 
day  of  May,  A.  D.  1896,  upon  a  real  estate 
tax  Judgment  rendered  in  said  court  on  the 
11th  day  of  May,  A.  D.  1806,  in  favor  of  the 
state  of  Washington,  and  against  the  here- 
inafter described  piece,  parcel,  or  tract  of 
land,  for  the  sum  of  forty-seven  *»/ioo  dol- 
lars, being  the  amount  adjudged  due  and 
owing  for  taxes  for  the  year  1892,  with  In- 
terest, penalty,  and  costs  added  thereto  since 
becoming  delinquent,  and  said  amount  being 
a  subsisting  Hen  thereon  as  against  the  es- 
tate, right,  title,  interest,  claim,  or  demand 
in  law  or  equity  of  every  person,  company, 
corporation,  or  claimant  whomsoever,  I  did 
on  the  8th  day  of  Sept,  1896,  offer  for  sale 
at  public  auction,  the  bidder  offering  to  pay 
the  amount  due  on  each  tract  or  lot  for  the 
least  quantity  thereof,  at  the  front  door  of 
the  courthouse  in  said  county,  having  givoi 
due  notice  of  such  time  and  place  of  sale, 
according  to  law.  That  at  such  sale  there 
being  no  bidder  therefor  the  following  do- 
scribed  pieces,  parcels,  or  tracts  of  land  were 
forfeited  to  said  Pierce  county,  to  wit:  [Here 
follows  description  of  property.]  And  that 
one  O.  W.  Wahlgren  thereafter  purchased 
the  same  from  said  county  and  paid  me 
therefor  the  sum  of  fifty  ^'/loo  dollars  on 
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th«  eleventh  day  of  Nov.,  1896,  the  same 
being  In  full  for  the  amount  of  said  Judg- 
ment, costs,  and  interest  accruing  to  the  wild 
date  of  payment,  wherefore  I  do  hereby  cer- 
tify that  the  said  O.  W.  Wahlgren  purchas- 
er, his  heirs,  executors,  administrators,  or 
assigns,  will  be  entitled  to  a  deed  of  con- 
veyance of  all  the  above  described  property 
after  the  expiration  of  three  years  from  date 
of  sale,  unless  the  same  be  redeemed  within 
said  time,  as  provided  by  law.  Provided 
tliat  unless  the  holder  of  this  certificate  shall 
take  out  a  deed  for  the  above  described  real 
estate,  as  entitled  by  law,  and  file  the  same 
for  record  within  one  year  from  and  after 
the  time  he  is  entitled  to  such  deed,  to  wit, 
after  the  expiration  of  three  years  from  date 
of  sale,  then  this  certificate  and  any  deed 
given  hereon,  and  the  sale  on  which  the  same 
are  based,  shall,  from  and  after  the  expira- 
tion of  such  one  year,  be  absolutely  null,  un- 
less the  holder  of  this  certificate  be  prevent- 
ed from  obtaining  such  deed  by  resale  of 
above  described  real  estate.  Injunction  or  or- 
der of  any  court,  or  by  the  refusal  of  the 
treasurer  to  execute  the  same,  in  either  of 
which  cases  the  time  he  Is  so  prevented  shall 
be  excluded  from  the  computation  of  such 
time."  The  certificate  was  Issued  pursuant 
to  sections  115  and  134  of  the  revenue  law 
of  1893  (Laws  1893,  pp.  370,  383,  c.  124). 
The  former  section  provides  that  "every 
tract  or  lot  so  offered  at  public  sale  and  hot 
sold  for  want  of  bidders  shall  be  forfeited 
to  the  county  in  which  such  property  is  sit- 
uated, and  in  which  such  sale  was  made. 
•  *  • "  The  latter  section  provides  that: 
"If  any  person  shall  desire  to  redeem  or 
purchase,  any  tract  of  land  or  lot  forfeited 
to  the  county,  he  shall  apply  to  the  county 
treasurer  who  shall  receive  from  such  per- 
son the  amount  due  on  said  tract  or  lot,  to- 
gether with  the  penalty.  Interest  and  costs 
and  all  taxes  heretofore  forfeited,  and  shall 
give  such  person  a  duplicate  receipt  therefor, 
setting  forth  a  description  of  the  property 
and  the  amount  received,  which  receipt  shall 
be  evidence  of  the  redemption  or  sale  of  the 
property  therein  descrlbeid  as  the  case  may 
lie.  In  case  of  sales  the  county  treasurer 
shall  make  the  receipt  in  the  form  of  a 
certificate  of  purchase  In  the  same  manner 
as  though  said  property  had  been  bid  off  at 
the  regular  sale  for  delinquent  taxes.  Prop- 
erty purchased  under  this  section  shall  be 
subject  to  redemption,  etc.,  as  If  sold  at  fegu- 
lar  tax  sale."  The  plaintiff  became  the  own- 
er of  the  above  certificate  under  successive 
assignments,  and  instituted  this  proceeding 
to  foreclose  the  same  by  notice  under  section 
96,  Revenue  Act  1807,  p.  182,  c.  71,  and  the 
acts  amendatory  thereof,  denominating  the 
certificate  of  tax  sale  a  certificate  Of  delin- 
quency. At  the  trial  the  court  sustained  an 
objection  to  the  admission  of  the  certificate 
in  evidence,  also  to  an  offer  to  prove  the 
subsequent  payment  of  taxes  on  the  property 
described  in   the  certificate,  and  dismissed 


the  action.  From  the  Judgment  Of  dismissal 
this  appeal  Is  prosecuted. 

The  contention  of  the  appellaBt  is  that  her 
certificate  of  tax  sale  was  converted  into  a 
certificate  of  delinquency  by  section  116  of 
the  revenue  law  of  1897,  and  the  acts 
amendatory  thereof,  and  that  she  lias  a  right 
to  foreclose  the  same  under  existing  laws. 
This  contention  cannot  be  sustained.  At  the 
time  of  the  passage  of  the  act  of  1897  the 
predecessor  in  Interest  of  the  appellant  was 
a  purchaser  at  tax  sale,  and  the  Legislature 
conld  not  impair  the  obligation  of  his  con- 
tract by  converting  his  certificate  of  sale 
into  a  mere  certificate  of  delinquency.  Cool- 
ey  on  Constitutional  Limitations  (7th  Ed.) 
p.  413;  Hull  V.  State,  29  Fla.  97, 11  South.  97, 
16  L.  R.  A.  308,  SO  Am.  St.  Rep.  96,  and 
cases  cited.  Perhaps  the  owner  of  the  cer- 
tificate is  the  only  person  who  could  raise 
the  constitutional  question,  but  the  fact  that 
the  Legislature  could  not  laWfnliy  accom- 
plish such  a.  result,  if  It  would,  is  a  cogent 
reason  for  holding  that  it  did  not  so  intend, 
and  a  mere  reference  to  the  statute  upon 
which  the  appellant  relies  convinces  one  that 
it  did  not  Section  116,  Laws  1897,  supra. 
Is  by  its  terms  limited  to  lands  forfeited  to 
the  county  for  delinquent  taxes  dae  and  re- 
maining unpaid  at  the  date  of  the  passage 
of  the  act,  and,  while  the  land  in  controversy 
was  originally  forfeited  to  the  county,  the 
forfeiture  was  converted  into  a  tax  sale  by 
the  issuance  of  the  certificate  under  which 
the  appellant  claims,  and  the  taxes  were 
paid  to  the  county  long  prior  to  the  passage 
of  the  act  of  1897.  The  remedy  of  the  appel- 
lant or  her  predecessor  In  Interest  was  to 
obtain  a  tax  deed  under  the  provisions  of  the 
revenue  act  of  1893,  but  their  failure  so  to 
do  an<l  to  have  the  deed  recorded  within  one 
year  after  they  itecame  entitled  thereto  ren- 
ders the  certificate  and  sale  absolutely  null 
and  void  under  section  133  of  that  act 

The  appellant  further  contends  that  the 
court  should  have  retained  Jurisdiction  for 
the  puriKiBe  of  enforcing  the  equitable  lien 
arising  In  her  favor  from  the  subseqaent  pay- 
ment of  taxes.  There  was  no  error  la  this 
ruling.  A  tax  foreclosure  is  a  special  pro- 
ceeding Instituted  under  a  special  statute 
for  a  special  purpose,  and,  when  the  purpose 
fails,  the  proceeding  itself  fails,  and  the 
court  cannot  retain  Jurisdiction  for  the  pur- 
pose of  granting  general  relief.  A  motion 
to  dismiss  the  appeal  interposed  by  the  re- 
spondent on  the  ground  that  the  appeal  wm 
not  taken  within  30  days  from  the  rendi- 
tion of  the  final  Judgment  should  probably 
be  granted  on  the  authority  of  Brown  v. 
Davis,  36  Wash.  185,  78  Paa  770,  and  Harris 
V.  Levy,  39  Wash.  158,  81  Pac.  550,  but  an 
affirmance  on  the  merits  accomplishes  the 
same  result 

Judgment  afOrmed. 

PARKER.  CROW,  HOUNT,  and  DUN- 
BAR, JJ.,  concur. 
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S001T  ▼.  FARNAM  el  ox. 

(Snpremc  Coart  of  Washington.    Oct  28,  1009.) 

1.  Vkndos  ard  Pubchassb  (|  216*)— Obkditor 
or  Pdkihabbb  im  Possxauon— Patuknt  ot 
Contract  Price— Recovkbt  rsoic  Vbitdob. 

Where  a  mortgagee  and  a  lien  claimant  of 
a  purcliaaer  in  poasesaion  under  the  contract  of 
■at*  ■oncht  to  recover  a  monej  jadivtent  acminat 
tfao  TMidor  for  the  amount  paid  on  the  contract 
of  the  purchaser  to  protect  the  mortgage  and 
lien,  he  must  show  that  the  vendor,  who  accept- 
ed the  amount,  and  thereafter  obtained  a  deed 
from  the  purohaaer,  convened  ,the  land  to  a  bona 
fide  purchaser  for  value,  though  evidence  of  the 
price  paid  b;  the  bona  fide  purchaser  waa  im- 
material. 

[Ed.  Note.— For  other  casea,  aee  Vendor  and 
Pnrchaaer,  Cent.  Dig.  {  4ilr  Dec  Dig.  i  210.*] 

2.  MOBTOAOIIS  (I  19i*)^B01fA  FiDK  MOBTOA- 

OB»— N<mc«.. 

A  purcliaaer,  in  a.Mootded  oonteact  for  the 
sale  of  reai  eataie,  entered  into  possession,  and 
thereafter  obtained  from  the  vendor  a  contract 
of  conditional  sale  of  a  building.  The  latter  con- 
tract was  not  recorded.  The  pnrchaaer  placed 
the  bnilding.  on  the  luremlsea,  and  then  gave  a 
mortgage  on  the  premises  to  a  third  person,  and 
incurred  obligations  constitntinr  a  lien  against 
tlie  property.  The  movtgagee  bon^t  tbe  lien. 
SeW'tfcat,  under  Ballinger's  Ann.  Codes  &  St. 

L4586  (Pierce's  Code,  I  6547),  as  amended  by 
iwa  1903,  p.  6,  c.  8,  providing  that  conditional 
aales,  accompanied  by  possession  by  the  bayerv 
■hall  be  abeelnte  m  to  incnmbraBcen  and  snb- 
■evuent  oredifatn,  eta,  the  mortgagee  was  not 
chargeable  with  notice  of  the  conditional  sale 
contract,  In  the  absence  of  evidence  showing  no- 
tice. 

[EM.  Note.— For  other  aU)M.  see  MtrtguaiL 
Gent.  Dig.  i  M7;  Dea  Dte- f  16i.*] 

8.  Vbitdob  Ain>  PcRoiTABim  (|  342*)— Bona 
Fids  Pubchasbi  -^  Nonoi  —  Btmonr  or 
Fsoor. 

The  burden  of  proving  that'  a  purchaser  had 
actual  notice  of  a  claim  not  of  record  Is  on  the 
party  asserting  it. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrchaaer,  Cent.  Dig.  1  «0i;  Dec.  Dig:  |  242.*] 

4.  MORTQAOKB  (f  11*)— PROFKBTT  SUBJXOT  TO 
MORTOAOlt. 

A  pnrchaaer  In  poaseaelon  of  real  aetate  nn- 
der  a  contract  «f  sale  haa  an  tnteceat  frUeb  i>>R7 
be  mortgaged. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  I  12;    Dec.  Dig.  |  11.*] 

&   MOBTOAOU    (f    137*)— MOBTOASB    BT    PlTB- 

OHASKR  IN  Possession— Erraci. 

A  mortgage  by  a  purchaser  in  possession  of 
lea)  estate  nnoer  a  contract  of  aale  operates  as 
•a  equitable. afesignment  of  tbe  pnrchaser'a  ior 
teieat  is  the  property. 

[Ed.  Note.— For  other  case*,  see  Mortgages, 
Cent  Dig.  I  272;   Dec.  Dig.  f  187.*] 

&   VmnOB    AND     PraCRAttCR    (i    85*)— MOBT- 

GAOi  BT  PuROHASKB— BioHia  or  Vbndo»~- 

RXSCISSION. 

A  vendor,  who  has  notice  of  the  fact  that 
ttm  pumdtaser  in  poeseaslon,  under  the  oontract 
of  sale,  has  mortgaged  the  propertv,  cannot 
.thereafter  contract  f^r  a  rescission  without  the 
consent  of  the  mortgagee,  or  without  giving  him 
an  opportunity  to  perform  the  contract 

[Ed.  Note.— For '  other  cases,  see  Vendor  and 
Pnrchaaer,  Cent.  Dig.  |  141 ;  Dee.  Dig.  1 80.*] 


7.  MoaioAOBB  (I  1S7«>— MoBNAOc  or  Pes- 

CHABKB  IN  POSSXSSION— JEUaaiS  or  MOBTOA- 

OEE. 

A  mortgagee  of  a  purchaser  in  possession, 
under  the  contract  of  sale  aequireB  tbe  right  to 
complete  the  psrcbase  on  the  purchaser  failing 
or  refusing  so  to  do. 

[Ed.  Note. — For  other  cases,  see  Mortgage*. 
Cent.  Dig.  {  272;  Dec.  Dig.  g  137.*] 

8.  VBNDOR    and    PtTBOHASEB    (f    231*)— MOBT* 

OAOE  or  Pdbchaseb  in  Possession— Rights 

or  MOBTQAOEE. 

The  recording  of  a  mortgage  executed  by  a 
purchaser  in  possession  nnder  the  contract  of 
sale  is  notice  to  any  subsequent  purchaser  from 
tbe  vendor  of  the  mortgagee's  right  to  purchase 
under  the  contract,  on  the  purchaser  failing  to 
perform. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  I  S13:  Dec  Dig.  i  231;* 
Mortgages,  Cent  Dig.  S  39^] 

9.  Vendor  and  Pi}xaHA8EB  (f  216*)  — Ored- 

ITOBS    or    PUB0HASE»— RlOHIS    AS    AOAINBT 

Vendob. 

A  purchaser  entered  into  possession  under 
the  contract  of  sale,  and  incurred  an  obliga- 
tion which  becaime  a  lien  on  the  property.  &» 
thereafter  'mortgaged  it,  and  the  mortgagee 
bought  the  lien  and  obtained  a  Judgment  of  fore- 
closure. Before  the  maturity  of  the  last  pajr- 
ment  Okder  the  oontract  of  aale,  the  mortgagee^ 
on.  the  purchaser  being  nnable  to  pay,  deposit- 
ed the  amount  due  to  the  credit  of  the  vendor  at 
the  place  where  tbe  money  was  payable.  The 
vendor  whh  notice  accepted  the  :moner,  took  a 
deed  from  the  purchaser,  redeemed  frosa  the 
foreclosure  Judgment,  ana  then  conveyed  tbe 
property  to  a  bona  fide  purchaser  for  value. 
Zfeld,  that  the  mortgagee  was  entitled  to  a:  per* 
soBsil  Judgment  against  the  vendor  for  tbe 
amount  paid  on  the  contract,  wliether  an  action 
tberefor  be  treated  as  one  for  money  had  and 
received  or  one  for  an  equitable  converaion  *t 
a  security. 

[Bd.  Note.— For  other  cases,  see  Vendor  aad 
Pnrchaaer.  Cent  Dig.  {  441 ;   Dec  Dig.  |  216.*] 

Department  1.  Appeal  from  Superior  Courts 
Cbehalls  County;   Mason  Irwin,  Judge. 

Action  by  Robert  Scott  against  A.  H.  Far- 
nam  and  another.  From  a  Judgment  for 
blainftlff,  defendants  appeaL    Affirmed.  < 

J.  O.  Cross  and  A.  Emerson  Cross,  for  aih 
pellants.    John  O.  Hogan,  for  respondent. 


<30SB^  J.  nie  respondent,  tbe  plaintiff  b«> 
low,  commenced  this  action  to  recover  the 
sum  ot  9825  and  interest  Tbe  case  was  tried 
t»  the  voxat,  and  from  a  Judgment  In  his  fa* 
▼or  for  the  amount  claimed,  the  appeal  waa 
taken. 

The  cause  of  action  arose  out  of  the  fol« 
lowing  facts:  On  January  26,  1907,  tbe  ap- 
I>ellantB,  being  the  owners  of  certain  real  es- 
tate in  tbe  city  of  Aberdeen,  entered  Into  a 
oontract  with  one  Mary  J.  Carothers,  where- 
by they  agreed  to  sell  and  site  agreed  to  bay 
the  property  for  a  oonalderation  of  $1,500, 
1760  thereof  being  paid  at  tbe  time  the  con- 
tract was  made,  and  tbe  remaining  (750^ 
with  $76  Interest,  was  to  b«  paid  on  tbe  26tta 
day  of  January,  1906.  at  the  bonk  of  Hayes 
&  Elayes,  at  Aberdeen,  time  being  made  tba 
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essence  of  the  (KMrtract  Miss  CBiothers,  up- 
on the  execution  of  the'  contract,  went  Into 
Itossesslon  of  the  property.  The  contract 
waa  filed  for  record  May  29, 1907.  On  March 
27,  1907,  the  appellants  entered  Into  a  condi- 
tional sale  contract  with  Miss  Carothers, 
•whereby,  in  consideration  of  $50  then  paid, 
and  upon  the  payment  of  $850  principal  and 
$71.60  Interest,  on  January  29,  1908,  they 
agreed  to  convey  to  her  a  two-story  frame 
buUdlng  then  located  upon  propwty  other 
than  that  they  had  contracted  to  conyey,  the 
same  to  be  moved  within  20  days  from  the 
date  of  the  contract  This  was  never  paid. 
In  April,  1907,  Miss  Carothers  caused  the 
building  to  be  placed  upon  the  premises  the 
appellants  had  agreed  to  convey  to  her.  On 
May  25th  following  she  executed  a  mortgfige 
to  the  respondent  upon  the  land  contracted 
for.  In  the  sum  of  $1,000.  After  the  contract 
to  convey  the  land  was  made,  and  before  the 
execution  of  the  mortgage,  she  caused  cer- 
tain plumbing  to  be  done  upon  the  building 
on  the  premises,  and,  falling  to  pay  for  the 
work,  a  Hen  vas  filed  against  the  property. 
The  lienors,  after  the  execution  of  the  mort- 
gage to  the  respondent,  put  the  claint  Into  a 
Judgment,  and  thereafter  assigned  It  to  the 
respondent.  Thereafter  the  respondent  fore- 
closed his  mortgage,  together  with  the  as- 
signed Hen,  and  a  decree  was  entered  there- 
on on  January  13, 1008.  On  January  23,  1908, 
the  r«^>ondent,  in  order  to  protect  the  mort- 
gage and  Judgment  Hen,  deposited  to  the 
ctedlt  of  the  appellants  at  the  bank  of  Hayes 
&  Hayes,  where  the  money  was  payable  on 
the  land  contract,  the  sum  of  $825,  the  bal- 
ance due  thereon.  It  is  conceded  that  Miss 
Carothers  was  not  financially,  able  to  make 
the  payment.  When'  the  deposit  was  made, 
the  bank  held  a  properly  executed  deed  In 
favor  of  Miss  Carothers,  embracing  the  land 
the  appellants  had  agreed  to  convey  to  her, 
and  it  also  held  a  bill  of  sale  which  purport- 
ed'  to  convey  the  building  to  her.  On  Jan- 
uary 30th  following  the'  appellants,  having 
notice  of  the  deposit  of  the  balance  due  on 
the  land  contract,  procured  ttom  MlBa>  Ca- 
rothers a  written '  acknowledgment  of .  the 
forfeiture  bf  both  the  land  and  house  con- 
tracts. ■  On  February  13th '  next  the-  appet- 
lants  withdrew. the  dieposit,  and  later  the 
same  day  procured  Miss  Carothers  to  exe- 
cute and'  delivcf  to  tuem  a  deed  of  genial 
warranty  to  the  land,  and  thereafter,  and  on 
the  same  day,  paid  to  the  sheriff  who  had 
advertised  the  property  for  sale  on  February 
15th,  on  an  order  of  sale  issued  upon  the  de- 
cree of  foreclosure,  the  $825  deposited  by  the 
respondent;  and  $600  additional,  and  redeem- 
ed the  premises  therelUom.  On  February 
18th  the  respondent  accepted  the  $1,400,  and 
satisfied  his  Judgment.  On  October  27th  fol- 
lowing the  appellants,  by  a  Klfeed  of  general 
Vrarranty,  conveyed  the  premises  to  one  Fal- 
«puer,  who  filed  It  for  record  on  that  date. 
The  deed  to  the  appellants  was  filed  for  rec- 


ord on  the  day  of  Its  execution.  The  land 
contract,  as  we  hare  seen,  was  filed  for  rec- 
ord in  due  time,  but  the  contract  for  the  sale 
of  the  building  was  not  filed  until  tn  Novem- 
ber, 1908. 

Numerous  errors  are  assigned,  'based  up- 
on certain  findings  of  fact  and  the  refusal  of 
the  court  to  find  certain  facts  proposed  by 
the  appellants,  but  tbey  all  hinge  upon  the 
one  main  question,  vie.,  whether  there  is  a 
liability  upon  the  facts  stated. 

The  court,  over  the  objection  of  the  ap- 
pellants, admitted  in  evidence  the  deed  from 
them  to  FalooAer,  and  permitted  the  latter 
to  testify  to  the  consideration  he  paid  for  the 
property.  This  Is  assigned  as  error.  From 
the  Ylew  we  take-  of  the  case  the  evidence 
as  to  the  price  paid  for  the  property  was  im- 
material; but  proof  of  the  conveyance  of  the 
property  by  the  afipellanti  to  a  bona  fide 
purchaser  for  value  was  a  prerequisite  to  a 
right  to  maintain  an  action  for  a  money 
Judgment  against  the  appellants. 

It  is  next  urged  that  the  court  erred  in 
finding  that,  when  the  respondent  took  the 
mortgage,  he  had  no  notice  of  the  condition* 
al  sale  building  contract  upon  which  the  ven>- 
dee  was  then  In  default,  and  it  is  argued 
that  there  is  no  evidence  In  the  record  to 
support  the  finding.  As  we  have  seen,  the 
contract  was  not  filed  for  record  until  No- 
vembei;,  1907.  The  burden  of  showing  that 
the  respondent  had  actual  notice  of  It  was 
therefore' upon  tiut  apipellants,  and  we -have 
found  nothing  in  th«  record  tending  to.  prove 
It  Our  Code  (1  BolUnger's  Ab»,  Codes  &/  St 
i  4585  {Pierce's  Code,  {  6647]),  as  amended 
^y  Laws  1903,  p.  6,  c.  6,  prpvldes  that  condi- 
tional sales  of  personal  property,  where  the 
property  la  placed  in  the  possession  of  the 
vendee,  shall  be  absolute  as  to  Incumbran- 
cers and  subsequent  creditors,  In  good  faith, 
unless  within  10  days  after,  the  taking  of  pos- 
session by  the  vendee  a  memorandum  of  the 
sale,  stxtlng  Its  terms  and  conditions,  and 
signed  by  the  vendor  and  the  vendee,  shall 
be  filed  ,for  record  in  the  auditor's  office  of 
the  county  wherein  the  vendee  resides  at  the 
date  he  take's  possession  of  the  property.  It 
follows  that 'the  respondent  had  neither  ac- 
tual nor  constructive  notice  of  the  contract 

It  is  next  urged  that  the  court  erred  t^ 
finding  that  Falconer  was'  a  iKna  fide  puD- 
chaser  for  value,  and  that  thert  was  no  evi- 
dence to  suppoiJl  It  The  burden  of  proving 
that  he  had  actual  notlc^  of  a  claim  not  of 
record  was  upon  the  appellants,  and  we  have 
found  nothing  In  the  record  which  even 
tends  to  prove  such  notice.   - 

Passing  to  a  consideration  of  the  principal 
question,  we  find  that  It  is  well  settled  that 
a  vendee  hi  possession  of  property  under  a 
contract  of  sale  has  an  Interest  which  can 
be  conveyed  {^  p^ortgaged ; .  that  a  mortsase 
by  the  vendee  operates  as  an.  equitable  as- 
signment of  the  vendee's  interest  in  the  pro)^ 
crty;"'that  when  the  vendee  has  mortgaged 
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the  property,  aod  tb%  vendor  has  notice  of 
that  fact,  be  caaoot  enter  Into  a  new  oon- 
tract  for  a  rescission  wlthont  the  consent  of 
tbe  mortgagee  or  gMag  him  aa' opportunity 
to  perform  the  contract;  that  the  mortgagee 
of  the  vendee  in  vlrtae  of  hla  aiortgage  ac- 
qoires  the  right  to  complete  the  purchase  if 
the  mortgagor  tails  or  refuses  to  do  so;  that 
tbe  recording  of  the  mortgage  is  notice  to 
any  snbseqoent  purchaser  from  the  vendor 
Of  the  mortgagee's  rl^t  to  purchase  the 
property  under  the  contract  if  the  vendee 
does  not  perform  the  conditions  of  the  con- 
tract 1  jMies.  MoBtgages  (8th  Ed.)  t  172; 
27  Cye.  pp.  1037-1188, 1486;  smlOt  v.  North- 
ern Pacific  B.  R.  Co.,  22  Wash.  GOO,  61  Pac. 
aS5;  Bmmmett  v.  Campbell,  32  Wash.  858, 
7S  Pac.  408;  Stiaw  T.  Benesh,  37  Wash.  4S7, 
79  Pac.  1007.  The  appellants  had  actual  no- 
tice of  the  respondent's  mortgage. 

To  recapitulate:  The  record  shows  that  a 
contract  for  the  sale  of  the  land  #as  entered 
Into;  that  the  vendee  went  into  possession, 
and  Incurred  an  obligation  which  became  a 
lien  upon  the  property;  that  she  then  mort- 
gaged the  property  to  the  resitondent;  that 
he  purchased  the  lien,  and,  in  default  of  pay- 
ment, foreclosed  the  mortgage  and  the  lien; 
that  a  Judgment  and  decree  of  forecloaure 
was  entered  In  his  favor  for  about  $1,400; 
that  the  contract  of  sale  made  time  the  es- 
sence of  the  contract,  and  provided  for  a  for- 
feiture In  default  of  payment;  that  three 
days  before  the  maturity  of  the  last  pay- 
ment, the  Vendee  being  unable  to  pay,  he  de- 
posited $825  to  the  credit  of  the  appellants, 
at  the  place  where  the  money  was  payable, 
to  Tnmtect  his  Hen;  that  the  appellants,  with 
notice  thereof,  accepted  the  money,  took  a 
deed  from  the  vendee^  and  caused  It  to  be 
tec<«ded,  redeemed  from  the  decree,  and  then 
•old  and  conveyed  the  property  to  a  bona  flde 
purchaser  for  valne.  The  law  wtmld  Indeed 
be  Impotent  If  It  eoald  not  aKord  a  remedy 
In  such  a  case.  Wben  the  appellants  accept- 
ed the  $825,  they  knew  that  it  had  been  paid 
or  deposited  by  the'  respondent  for  the  pro- 
tection of  his  lien.  When  they  accepted  a 
conveyance  from  the  vendee  and  redeemed, 
^ey  knew  that  the  property  was  subject  to 
an  equitable  Hen'  in  favor  of  the  respondent 
for  the  amount  deposited,  or  that  in  equity 
lie  could  compel  them  to  convey  to  him.  The 
full  purchase,  price  had  been  paid.  True,  the 
appellants  were  not  parties  to  the  foreclo- 
sure suit,  and  there  was  no  contract  IlablHty 
upon  them  to.  pay  the  Ipdgment;  nor  was 
there  any  contract  liability  upon  them  to  re- 
pay the  $826.  However,  when  they  convey- 
ed to  an  innocent  purchaser,  they  conveyed 
that  which  In  equity  either  belonged  to  the 
respondent  or  was  subject  to  a  Hen  in  his 
favor  for  $825k.  They  received  as  a  consid- 
eration, for  the  sale  and  conveyance'  of  ths 
property  about  $3,500.     Upon. the  plainest 


principles  of  eaatty  $806  «C  tUr  amomit  was 

the  property  of  the  respondent,  and  they  be- 
came liable  to  him  to  that  extent  Whether 
it  be  treated  as  an  action  for  money  bad  and 
received,  or  as  one  for  an  equitable  convep- 
slon  of  a  security,  the  result  wlU  be  the 
same.  When  the  final  payment  was  made 
upon  the  contract,  and  ths  appellants  took  a 
deed  from  Miss  Carothers,  they  held  the  title 
In  trust  for  the  respondent,  at  least  to  the 
extent  of  bis  equitable  Hen  for  the  money 
he  had  paid  to  prevent  a  forfeiture.  The 
sale  of  tbe  property  to  an  innocent  purchasr 
er  prevented  the  respondent  from  enforcing 
his  Hen,  but  It  does  not  follow  that  the  ap- 
pellants, the  beneficiaries  of  the  wrong  donb 
him,  are  exempt  from  liability. 

Finally  it  is  urged  that,  baving  applied  the 
identical  $825  to  a  redemption  from  the 
claim,  tbe  respondent  has  been  pAld.  This 
position  is  not  tenable,  for  the  reasons  we 
have  stated. 

'  There  was  no  eiror  in  the  Judgment  and 
it  will  be  affirmed. 

BUDKIN,  C.  X,  and  CHADWIOK,  FUIr 
liBRTOX,  and  MORRIS,  JJ.,  concur. 


(66  WMb.  430) 
TOELLNBR  et  at.  v.  McOlNNIS  et  al. 
(Supreme  Court  of  Washington.    Oct  29,  1900.) 

1.  Contracts  (I  148*)— CoHsmncnoN. 

The  court  in  oonstraing  a  contract  must 
construe  it  as  a  whole,  wliere  that  is  poosiblei 

{Ed.   Note.— For  other  cases,  see  Clontracts. 
C;ent  Dig.  I  748;   Dec  Dig.  f  148.*^  ' 

2.  Landiakd  ahd  Teh  ant  (J  llfr*)— Right  or 

TSNAST  to  REUOVK  IxPBOVKKBim. 

The  right  of  a  tttiant  to  rediova  improve- 
ments placid  by  him  on  the  premises,  or  to 
exact  payment  from  the  hmdlora  therefor,  after 
the  termination  of  the.  lease,  depends'  on  tin 
lease  alone. 

[Eld.  Note.— For  other  cases,  see  Landlord  and 
Teuant,  Cent  Dig.  t  577 ;   Dec.  Dij.  i  157.*]  ^ 

3.  I/AITDLOBD  Aim  TENANT  (I  157*)— IVPBOTX- 

iciRTS  BT  Tenant— Compensation. 

A.  bdcfc  {)iulding  erected  on  leased  premises 
by  the  tenant  pursuant  to  (ha  requirements  of 
the  lease,  which  bound  the  landlord  at  the  termi- 
nation of  the  lease  t*  purcttaae*  It  for  two^ 
thirds  of  its  then  appraised  value,  is  a  part  of 
the  land,  ao  that  tbe  question  is  not  one  of  title, 
bnt  primarily,  of  compensation  to  tbe.  tenant 
from  the  landlord,-  a  rigfaf  tO  lecover  the  value 
of  the  building,  or  to  declare  a  lien  and  enforce 
it  as  an  equitabls.  rcpnedy. 

[Eld.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  I  584 ;  Dec.  Dig.  i  157.»]      i 

4.  CoNTBACTS  (I  173*)— IsDCPSKi^xsT  ■  Cove- 
nants. 

Cionditions  in  a  contract  will  be  construed 
as  cooditioas  preoedent,  or  as  independent  agree- 
ments, according  to  tkeibiteDt  of  the  parties  as 
determined  from  tbe  instrument 

[Ed.   Note.- For  other  cases,   see  Contracts, 
Cent  Kg.  li  762-784;    DecTDig.,  |  l73.»l 

5.  IjAndlord  and  nsNART  (i  44*>— Dbpknd- 

KNT  COVENANTS— LCABK. 

A  covenant  in  a  lease  binding  the  tenant 
to  pay '  a  specified  groond  rent,  subject  to-  the 
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M(ht  of  tho'IanaiiM  to  re-mter  In  eaaa  of  do- 
fault,  and  to  erect  a  baildinc  on  the  premiseo, 
and  a  covenant  binding  the  loBaor  to  purchase 
the  building  at  the  termination  of  the  lease  for 
two-thirds  of  its  then  appraised  value,  are  mn- 
toBl  and  dependent,  notwithstanding  the  stipnla- 
tioB  that  the  parment  of  two-thirds  of  the  valne 
at  the  expiration  of  the  term  shall  vest  title  to 
the  building  in  the  landlord,  and  the  landlord 
need  not  pay  for  the  building  on  the  failure  of 
the  tenant  or  thoae  daiming  under  him  to  pay 
rent,  though  the  landlord  because  of  the  nonpay- 
ment of  rent  re-entered. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  IS  108-110 ;  Dec.  Dig.  {  44.*] 

&   LARDLOBD    AWB    TKNANT   (I    157*)— IiEAflB— 
IlfPBOVEMKNTS  BT  TBITANT. 

Where  a  tenant  or  those  claiming  under 
him  failed  to  pay  the  rent  stipulated  for  and 
admitted  their  purpose  to  pay  no  more  rent,  the 
right  of  the  tenant  or  those  claiming  under  him 
to  compensation  for  a  building  erected  by  the 
tenant  pursuant  to  the  requirementa  of  the  lease, 
which  bound  the  landlord  to  purchase  the  same 
at  the  tennination  of  the  lease,  were  unaffected 
by  the  pending  unlawful  detainer  proceeding* 
instituted  by  the  landlord. 

•  [Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant;  Cent.  Dig.  f  596 ;  Dec.  Dig.  |  157.*]     . 

7.   LiMITATlOH    OF    ACTIONS    (J   47*)— COMPEN- 
SATION roB  BniLDifo  e<bsctbo  bt  Tkrant 

•  —Action— LnnTATioNB. 

A  lease  dated  July  IS,  US9,  tor  15  yearn, 
■tipalated  for  the  payment  of  rent  subject  to 
the  right  of  the  landlord  to  re-enter  in  case  of 
default,  and  for  the  erection  by  the  tenant  of  a 
bnilding.  and  the  purchase  thereof  by  the  land- 
lord at  the  expiration  of  the  lease  for  two-thirds 
of  its  then  appraised  value.  The  landlord  took 
possession  of  the  premises  in  June,  1^8,  for 
nonpayment  of  rent  Held,  that  an  action  on 
the  covenant  to  pay  for  the  building,  coaatmed 
as  requiring  payment  on  th*  landlord  taking 
posaession,  was  barred  when  brought  more  than 
six  years  after  -the  landlord  took  poaseasion. 

[Ed.  Note.— For  other  caae%  see  UmitatiOB  of 
Actions,  Gent  Dig.  H  254-258;  De&  Dig.  147.*] 

Gea*  and  Mount,  JJ.,  dissenting. 

En  Banc  Appeal  ttom  Superior  Oonrt, 
King  Connty;    Geo.  Ek  Morria,  Jndga 

Action  by  Catherine  Toellner  and  another 
against  Ida  J.  McGinnts  and  another.  From 
a  judgment  for  defendants,  plalntUb  appeaL 
Affirmed. 

Staepard  *  Elett  Leyter  ft  Folsom,  and 
Smith  &  Cole,  for  appellants.  L.  C.  Gllman 
and  Robert  C  Sannders,  for  respondents. 

CHADWTCK,  J.  On  July  15,  1889,  de- 
fendant Ida  J.  McCIinnIs,  ber  husband  Join- 
ing, leased  to  Isaac  Perdval  and  D.  M. 
Shanks  lot  5,  block  11,  D.  S.  Maynard's  plat 
ot  the  <Aty  of  Seattle,  for  a  term  of  IS  years, 
beginning  the  iBt  day  of  August,  1889.  A 
ground  rent  of  $200  per  month,  to  be  paid  In 
advance,  was  reserved  for  the  first  five  years ; 
the  rent  thereafter  to  be  $200  per  montb 
until  tlie  expiration  of  the  term.  The  lease 
contained  tbe  following  covenants:  "And  It 
Is  hereby  agreed  that  If  any  rent  Shall  be 
due  and  unpaid,  or  If  default  shall  be  made 
in  any  of  tbe  covenants  berein  contained, 
tben  It  shall  be  lawful  for  the  said  parties 
of  the  first  part  to  re-mter  said  premises 


and  Mmore  an  lienMns  Yh4T«from.  And  tbs 
said  parties  of  tbe  seoond  part  do  hereby 
covenant,  promise  and  agree  to  pay  tbe  said 
parties  of  tbe  first  part  the  said  rent  in  the 
maimer  hereinbefore  spedfled.  And  said  sec- 
ond parties  covenant  and  agree  to  bnild  and 
erect  npon  said  premises  a  snbstantlal  bride 
bonding  not  leas  than  two  stories  in  height, 
costing  not  less  than  118,000.00,  and  to  be 
not  less  than  108x00  feet  In  size,  said  balld* 
ing  to  be  commenced  at  once  and  completed 
within  six  months  from  the  date  hereof. 
And  said  parties  liei!d>y  ooyenant  and  agree 
that  tbey  will  at  the  expiration  of  said  term 
purchase  of  tbe  second  parties  the  aforesaid 
building  at  two-ttUrda  of  the  tben  appraised 
value  thereof;  said  appraisement  to  be  mad« 
as  follows:  First  parties  to  dioose  one  ap' 
pralser,  second  parties  to  choose  tbe  second 
appraiser,  and  the  two  appraisers  so  ctaoscsi 
to  choose  a  third,  and  the  decision  ot  a 
majority  of  tbs  appraisers  so  chosen  to  be 
final  and  conclusive  upon  all  the  parties  here- 
to. And  at  the  expiration  of  said  term  the 
said  parties  of  tbe  second  part  will  quit  and 
surrender  the  said  premises  In  good  state 
and  condition  as  reasonable  use  and  wear 
thereof  will  permit  (damage  by  the  elements 
excepted),  and  it  is  expressly  uoderstood 
and  agreed  that  the  payment  of  two-thirds 
of  the  value  of  said  buHdlng  at  tbe  expira* 
tlon  of  said  term  by  first  parties  to  second 
parties  shall  vest  the  title  to  said  building 
fully  In  first  parties.  Either  party  refus- 
ing to  appoint  an  appraiser  at  the  end  ot 
said  term  shall  forfeit  aU  rights  under  this 
agreement  This  lease  shall  apply  to  and 
bind  the  respective  heirs,  assigns,  executors 
and  administrators  ot  the  respective  parties 
hereto." 

The  lessees  erected  a  brick  building  an 
the  leased  premises  at  a  cost  of  more  than 
115,000.  Various  changes  In  ownership  oo< 
curred  both  by  voluntary  conveyances  and 
by  operation  of  law,  so  that,  on  January  21, 
1898,  an  undivided  two-thirds  interest  there- 
in was  owned  by  Sarah  B.  Coulter,  under 
an  assltrnment  of  date  April  30,  1897,  ex- 
ecuted by  H.  W.  Austin,  one  of  the  plalntifTs. 
An  undivided  one-third  Interest  was  owned 
by  E.  W.  Mills,  subject  to  a  mortgage  ex- 
ecuted in  favor  ot  Catherine  Toellner  on 
the  2lBt  day  of  January,  1898,  and  for  soma 
time  prior  thereto  the  property  was  in  the 
immediate  possession  of  G.  If.  Austin,  as 
agent,  with  authority  to  manage  and  collect 
the  rents  for  Sarah  E.  Coulter.  On  that  day 
defendants  began  an  action  against  H.  W. 
Austin,  B.  W.  Mills,  Catherine  Toellner,  and 
tbe  tenants  in  said  building,  alleging  that 
there  was  rent  due  from  said  defendants  to 
plalntifTs,  and  that  they  had  also  breached 
the  contract  In  that  said  plalntiflCS  had  been 
compelled  to  pay  tbe  sum  of  $780.04  taxes 
which  had  accumulated,  and"  praying  for  a 
provisional  writ  of  restitution,   that   they 
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have  Judgment  for  tibie  rent,  and.  that  tb9 
lease  be  forfeited.  On  tbe  same  day  tbey 
executed  a  statutory  bond,  tbe  writ  Issued, 
and  defeudauts  here,  Ida  J.  McGlnnls  and 
ber  busband,  E.  W.  HcGlnnls,  were  put  in 
possession  of  tbe  premises,  and  have  ever 
since  remained  In  possession  and  collected 
all  tbe  rents.  On  October  1, 1898,  H.  W.  Aus- 
tin filed  an  amended  answer  in  tbat  case, 
wbereln  be  disclaimed  any  Interest  In  the 
property  and  set  up  tbe  interest  of  Sarab 
E.  Coulter,  his  assignee.  The  default  of 
tbe  other  defendants,  with  the  exception  of 
Catherine  Toellner,  was  entered  on  February 
7,  1898.  Just  iHTlor  to  the  commencement 
of  tbe  action  for  unlawful  detention,  O.  M. 
Austin,  the  agent  in  charge  of  the  Coulter 
interests  with  authority  to  collect  tbe  rents, 
told  the  attorney  of  these  defendants,  that 
be  would  pay  no  more  ground  rent  or  taxe9 
on  said  building,  and  prior  to  the  commence- 
ment of  the  action  E.  W.  Mills  made  a  like 
statement  to  the  same  party.  Oq  October 
31,  1898,  Sarah  E.  Coulter,  dalming  an  bi<- 
terest  in  the  leaae  and  pr<4perty,  paid  into 
court  the  sum  of  $231.80  as  rents  and  co^ts, 
and  thereafter  in  the  fall  of  189S  paid  In  tbe 
additional  sum  of  |34,  making  a  total  of 
1265.80  which  was  the  full  amount  of  rents 
and  Interest  due  at  the  time  of  tbe  com- 
mencement of  tbe  unlawful  detention  action, 
and  costs  up  to  the  time  of  payment,  which 
sum  still  remains  in  the  registry  of  tbe  court 
At  tbat  time  she  asked  leave  to  intervene. 
Her  .petition  coming  on  for  hearing  before 
the  court  was  denied.  She  reserved  excep- 
tlcms,  but  no  aM>eal  or  further  proceedings 
were  taken  or  bad  by  ber.  Thereafter  she 
reconveyed  all  her  Interest,  if  any,  to  H.  W. 
Austin,  plaintiff  herein.  On  March  10,  1002, 
Catherine  Toellner,  wtao  in  the  meantime 
had  foreclosed  her  mortgage  (these  defend- 
ants were  not  made  parties)  and  bought  the 
interest  of  Mills,  if  any,  filed  a  demurrer  In 
the  unlawful  detention  case,  and  afterwards 
filed  an  answer  to  the  complaint  In  tbe  orig- 
inal action.  No  Judgment  was  taken  in  tbat 
case  against  either  Sarab  E.  Coulter,  Cath- 
erine Toellner,  or  E.  W.  Mills.  From  the 
time  tbe  writ  of  restitution  issued  until  July 
31,  1904,  tbe  end  of  tbe  15-year  term,  the 
net  rents  of  the  leased  premises  amounted  to 
(25,292.77,  without  deducting  the  $732.04  tax- 
es alleged  to  be  due  at  tbe  time  of  the  com- 
mencement of  tbe  x>osse8sory  action.  The 
ground  rent,  which  would  have  been  due  and 
paid  bad  the  contract  been  carried  out, 
would  have  amounted  to  $19,500.  The  lower 
court,  found  the  building  to  be  worth  at  this 
time  the  siun  of  $15,000.  On  August  15, 
1904,  Catherine  ToeUner  and  H.  W.  Austin 
served  notice  on  these  defendants  that  they 
bad  selected  M.  J.  Carkeek  as  their  apprais- 
er, as  provided  in  this  lease,  and  demand- 
ed tbat  tbey  likewise  appoint  an  appraiser 
in  order  tbat  their  respective  interests  in  the 
leased  building  and  appurtenances  might  be 
aet^mlMd.    CfttbOTliwu'XMUiMX  ana  B.  W. 


Jkustln  bc«an  separffite  aetioni  ta  iHsoover  the 
two-thirds  value  of  itbe-  building,  and  for 
rents  less  the  ground  rent.  These  actions 
were  consolidated  by  order  of  tbe  court.  The 
consolidated  case  was  referred  to  a  referee, 
who  heard  tbe  testimony  and  reported  the 
facts  which  we  have .  summarized.  No  ex- 
ceptions were  taken  to  the  findings  of  fact 
by  either  party*  and  the  court  made  conclu- 
sions of  law  and  decreed  that  plaintiffs  take 
nothing,  and  dismissed  their  action.  From 
this  decree  plaintiffs  have  apqpealed. 

Appellants  summarize  their  several  assign- 
ments of  error  under  two  heeds:  "First  Tbe 
right  of  plalntithk,  under  tbe  terms  of  tbe 
lease  quoted,  to  recover  two-thirds  of  the 
value  of  said  building  at  tbe  date  of  the  ex- 
piratton  of  said  leasa  Second.  Tbe  right  of 
plalntifCs  to  recover  tbe  difference  between 
the  stipulated  rent,  from  tbe  date  of.  tbe 
entry  under  ibe  writ  to  the  Slst  day  of  July, 
1904,  and  tbe  Mnounts  actually  collected  b<f 
tbe  defendants  between  .said  dates,  to  wit, 
$5,792.77,  as  found  by  the  rderee."  Ref- 
erence to  tbe  lease  will  disdose  tbe  main 
Question  raised  by  appellaBts,  and,  as  ire 
view  the  casc^  tbe  oidy  qneetioB  to  be  decid- 
ed by  us.  It  is<aMerted  that  tbe  covenant 
t8  pay  rent  with  tbe  Vi^t  of  re-entry  la 
case  of  default,  and  tbe  .covenant  to  erect 
a  building  and  to  pay  two-thirds  of  its  val- 
ue after  the  full  term,  are  independent  of 
each  other,  and,  althougb  the  parties  may 
have  defaulted  In  tbe  paymMt  of  rent,  tta^ 
are  not  precluded  from  recovering  tbe  value 
of  tbe  building.  On  the  other  band, .  re* 
spoBdents  insist,  and  the  lower  court  so.beld, 
that  tbey  are  not  entitled  to  rteover'  on  tbe 
second  covenant  unless  tbe  first  be  fully  per*' 
formed;  tbat  appellants  abandoned,  surren- 
dered, and  have  forfeited  all  their  interests 
In  the  lease  and  their  right  to  rtcover  tbe 
value  of  the  building'.  Whichever  be  the 
correct  view  of  the  law,  we  are  of  tbe  opin- 
ion that  the  default  in  rent  and  re-entry  un- 
der- the  terms  of  the  lease  work  a  forfeiture 
of  all  right  to  rents  subsequently  earned. 
We  must  presume  that  thery  bad  no  defense 
to  tbe  unlawful  detention  action,  and  none 
Is  now  urged.  It  is  one  of  the  hardships  of 
the  law  tbat  a  right  voluntarily  foregone 
in  the  hour  of  adversity  cannot  be  reassert- 
ed when  prosperity  has  made  the  right  a 
valuable  one.  We  shaU  therefore  pass  this 
point  without  further  discussion; 

That  it  is  the  duty  of  a  court  to  construe 
a  contract  as  a  whole,  if  it  Is  possible  to  do 
so,  will,  we  apprehend,  be  admitted  as  the 
general  rule.  However,  If  the  covenant  re- 
lied on  be  In  fact  Indepaident,  it  is  no  de- 
tense  to  this  action  to  say  that  appellant  had 
defaulted  in  the  payment  of  rent  It  ia  urged 
in  support  of  tbe  theory  that  the  c«>venant 
relied  4m;  is  Independent,  and  tbat  tbe  par- 
ties have  put. their  own  (tonstruction  upon  it 
by  providing,  that  the  title  to  the  building 
shall  remain  in  tbe  lessees  until  the  end  of 
Um.  tersk    Xhe  Isas*  says:   "It  ia  expressly 
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muleiretood  aad  agreed  ttiat  the  payment  of 
two-tiilrds  of  the  valne  of  said  btdldlng  at 
the  expiration  of  said  term  by  first  parties 
to  Be<X}nd  parties  shall  vest  title  to  said 
building  fully  In  first  parties."  It  must  al- 
so be  admitted  that  the  right  to  remove  Im- 
provements or  exact  pay  therefor  after  the 
term  depends  entirely  upon  the  contract  of 
the  parties  and  was  unknown  to  the  common 
law — "a  strong  invasion"  upon  it,  as  has 
been  aptly  said.  There  is  another  funda- 
mental principle  that  suggests  itself  as  an 
added  premise  for  our  argument,  and  that  is 
that,  whatever  may  be  the  form  of  the  con- 
tract or  manner  of  stating  it,  the  building 
becomes,  as  it  is  erected  brick  by  brick  and 
stone  upon  stone,  a  part  of  the  land.  So 
that,  after  all,  teom  the  very  nature  of 
things,  the  question  is  not  a  question  of  ti- 
tle reserved  in  the  lessee,  or  the  right  to 
maintain  title  on  the  part  of  the  lessor,  but 
primarily  a  question  of  compensation;  a 
right,  if  any,  to  recover  the  value  of  ttie 
building  or  declare  a  lien  and  enforce  it  as 
an  equitable  remedy.  When  so  considered, 
the  only  qnesUon  remaining  Is  whether  un- 
der all  the  facts  appellants  are  entitled  to 
such  compensation.  A  similar  contract  was 
before  the  court  to  Kutter  v.  Smith,  68  U.  8. 
491,  17  L.  Ed.  890,  wherein  it  was  held  that, 
in  the  absence  of  a  covenant  to  remove  with- 
in the  term,  the  contract  did  not  change  the 
rule  that  the  building  became  a  part  of  the 
land  and  the  title  was  In  the  lessor.  To  the 
same  effect  is  Bass  v.  Metropolitan  Railway 
Company,  82  Fed.  857,  27  C.  C.  A.  147,  88  L. 
R.  A.  711.  In  the  case  of  M .  E.  Church  v. 
fieitz,  74  Cal.  287,  15  Pac.  839,  the  owner 
undertook  to  defeat  his  agreement  to  pur- 
chase improvements  put  upon  the  land  by 
his  lessee  under  a  contract  providing  that  he 
should  take  them  at  an  appraised  value  at 
the  end  of  the  term,  by  setting  up  the  fact: 
That  the  lessee  had  assigned  and  sold  his  in- 
terest in  the  lease  to  another ;  that  that  part 
of  the  contract  wherein  he  had  engaged  to 
pay  for  the  improvements  was  Independent 
of  the  other  parts  of  the  lease,  and  was  not 
affected  by  the  contract  of  the  lessee  who  had 
sold  all  of  his  right,  title,  and  interest  in  and 
to  the  lease;  in  other  words,  that  the  form 
of  the  assignment  was  insufficient  to  carry 
any  interest  in  the  property,  so  that  the  as- 
signee might  recover  Its  value.  The  court 
held  that  it  was  a  whole  contract;  that, 
whatever  the  original  parties  may  have 
called  their  engagement,  it  was  nevertheless 
a  contract,  and  to  be  construed  in  a  prac- 
tical way  to  meet  the  Intent  of  the  parties. 
In  Jones  od  Landlord  &  Twant,  §  324,  it  Is 
said:  "Covenants  in  an  agreement  will  be 
eonstrued  as  conditions  precedent  or  as  to- 
dependent  agreements,  according  to  the  to- 
tention  of  the  parties,  and  the  good  sense  of 
the  case,  and  technical  words  mxist  give  way 
to  such  intention.  Therefore,  In  determining 
how  to  class  covenants,  the  safest  and  best 
liourse  Is  to  jtscertaia  what  niaa  tk«  totea* 


tlon  of  the  parties  from  the  Instrument  they 
have  executed,  and  then  to  give  the  covenants 
such  a  construction  as  will  carry  this  in- 
tention into  effect.  If  it  appears,  on  the 
whole,  that  any  substantial  part  of  the 
agreement  on  one  side  is  to  be  performed  on- 
ly on  condition  of  performance  on  the  other, 
the  court  is  bound  to  construe  the  covenants 
accordingly,  whatever  may  be  the  order  in 
which  they  are  placed  in  the  Instrument  or 
the  manner  In  which  they  are  expressed." 

Sighting,  then,  along  the  full  length  of  the 
barrel  of  the  contract.  It  would  seem  that  it 
was  the  intention  of  the  original  parties  to 
make  a  covenant  to  pay  for  the  building  de- 
pendent upon  the  covenant  to  make  the  rent 
return  for  the  land.  The  primary  object 
sought  to  be  obtained  by  the  lessors  was,  no 
doubt,  rent  returned,  payable  monthly  for 
the  full  term,  and  by  the  lessees  the  use  of 
the  ground  for  which,  in  addition  to  the  rent, 
they  w«re  willing  to  advance  the  cost  of  a 
building  and  receive  at  the  end  of  the  term 
two-thirds  of  its  value.  This  being  the  mani- 
fest Intent  of  the  parties,  it  would  be  unjust 
to  hold  that  the  one  party  was  bound  to  the 
letter  of  the  bond  and  the  other  could  repu- 
diate the  contract  which  for  the  time  may 
have  become  onerous,  putting  upon  the  lessor 
the  burden  of  maintaining  a  property,  pos- 
sibly unproductive,  as  well  as  the  payment 
of  added  taxes  by  reason  of  the  structure, 
and  abide  the  lapse  of  time  when  they  could 
claim  performance  on  the  part  of  the  lessees. 
To  so  hold  would  put  it  in  the  power  of  the 
lessee  to  withdraw  when  the  tide  of  pros- 
perity ebbed,  and  reassert  a  right  when  the 
tide  flowed  in.  The  one  promise  would  not 
have  been  made  unless  the  other  had  been 
undertaken.  They  were  mutual  and  depend- 
ent. Respondents  did  not  agree  to  buy  a 
building  in  any  event,  but  agrreed  to  lease  the 
land,  and,  after  a  certain  term  with  rent  re- 
served and  paid,  to  buy  the  building.  The 
contract  was  entire  to  the  beglnntog ;  It  must 
be  so  to  the  end.  The  fact  that  its  perform- 
ance may  work  a  hardship  does  not  make  a 
covenant  todependent.    That  is  not  the  test 

An  engaging  argument  Is  made  against  the 
doctrine  of  forfeiture,  and  our  attention  is 
called  to  the  duty  of  the  court  to  so  construe 
the  contract  that  a  forfeiture  will  not  occur 
if  it  be  susceptible  of  two  constructions,  and 
to  the  further  fact  that  there  is  no  forfeiture 
clause  in  the  contract  We  would  be  glad  to 
so  hold  if  we  could  see  our  way  clear  to  say 
that  there  Is  room  for  two  constructions. 
The  fact  that  there  is  no  forfeiture  clause 
in  the  contract  is  not  conclusive  of  the 
rights  of  the  parties.  By  the  terms  of  the 
contract  respondents  had  the  right  to  reenter 
to  case  of  default  to  rent,  without  any  en> 
gagement  to  account  for  the  rent  or  profits 
thereafter  accruing^  and  whatever  the  phra* 
seology  of  the  contract  may  be,  if  our  theory 
t>e  correct,  a  forfeiture  resulted.  Or,  if  an* 
other  term  be  softer,  the  lease  and  all  de> 
feudimts'  ilgbts  tbuentider  were  voiuntarilf 
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surrendered.  Tbe  meaning  ot  the  covenant 
to  purchase  Is  tbat  the  lessors  will  pay  for 
the  building  in  a  certain  eveiit — the  payment 
of  the  rent  for  tbe  term.  There  is  nothing  in 
the  findings  of  fact  that  raises  any  conslder- 
atlouB  of  equity.  It  1b  true  tbat,  in  a  giyen 
case — possibly  in  this  one — tljne.  may  work 
out  a  condition  where  the  application  of  the 
rule  works  a  hardship  on  the  lessees;  but 
for  tbat  condition  they  alone  are  responsible. 
The  law  as  well  as  thtir  contract  put  the  du- 
ty of  foreseeing  It  upon  them.  That  another 
takes  the  fruit  of  their  labor  is  attributable 
to  their  own  fault,  and  the  law  cannot  re- 
lieve tbem.  Eutter  t.  Smith,  supra;  Swltz-' 
er  T.  Allmi,  11  Mont.  IGO,  27  Pac.  408 ;  Jones, 
Landlord  &  Tenant;  376,  716;  Taylor,  Land- 
lord &  Tenant,  835a,  551 ;  Bates  t.  Johnston, 
58  Hun,  628,  12  K.  X.  Supp.  403;  Lawrence 
v.  Knight,  11  Cal.  29& 

As  against  this  position  appellants  cite, 
among  others,  tbe  cases:  Butler  t.  Manny,  52 
Mo.  497,  Knight  v.  Orchard,  02  Mo.  App.  466, 
and  Crampton  t.  McLaughlin  Realty  Co.,  61 
Wash.  625,  9»  Pac  686.  The  first  of  these 
cases  probably  sustains  appellants'  conten- 
tion; the  second,  notwithstanding  tbe  ex- 
pression, "Plaintiffs  promised  to  compensate 
the  lessee  for  such  permanent  improvements 
as  he  should  erect  on  the  premises,  and  she 
could  not  avoid  this  ohllgatiou  by  declaring 
a  forfeiture  of  the  lease  for  nonpayment  of 
the  rent,"  did  not  involve  tbe  exact  question 
with  which  we  are  dealing.  Tbe  question 
was  whether  tbe  lessee  was  bound  to  pay  cer- 
tain taxes  at  tbe  time  the  forfeiture  was  de- 
clared. The  court  held  he  was  not,  and 
therefore  no  forfeltuce  could  result  because 
of  it.  Beyond  this  tbe  opinion  cannot  be  tak- 
en as  condoning.  Crampton  v.  Mclaughlin 
Realty  Company  has  nothing  in  common,  with 
this  case,  Tbe  oovenants  in  tbat  contract 
were,  clearly  independent  under  any  rule. 
As  said  in  tbat  case:  "It  is  sometimes 
difficult  to  determine  whether  covenants  are 
dependent  or  independent"  We  must  there- 
fore, as  suggested  by  Mr.  Jones,  look  to  tbe 
true  intent  of  tbe  parties  to  be  gathered 
from  a  consideration  of  the  whole  contract 

Tbe  point  is  also  made  that  the  unlawful 
detainer  case  is  still  pending,  and  tbe  rights 
of  the  parties  should  be  measured  by  tbat. 
Appellants  or  their  grantors  had  their  rem- 
edy. They  might  bave  given  a  counter  bond 
or  protected  their  interests  under  the  law. 
They  might  have  tendered  the  rent  due  and 
claimed  the  term.  They  did  nothing.  They 
admitted  tbelr  purpose  to  pay  no. more  rent 
They  put  respondents  to  their  remedy  at  law, 
and  the  further  proeeedljags  in  that  case  can 
be  of  no  consequence  to  them  in  this.  "Tbe 
right  of  the  tenant  depends  altogetber  upon 
his  faithful  performance .  of  his  covenants, 
and  it  is  difficult  to  see  how  his  present  rer 
(usal  to  pay  the  rent  reserved  by  the  leases 
puts  him  in  position  to  enforce  covenants  ot 


his  landlord,  which  by  tbe  provisions  of  th^ 
leases  are  to  be  performed  In  future,  and 
then  only  upon  his  having  kept  tue  covenants, 
which  he  concedes  be  has  broken."  Paine  v. 
Trinity  Church,  7  Hun,  80. 

The  argument  is  also  made  that  the  ac- 
tions were  not  begun  within  the  proper  pe- 
riod of  limitation.  This  point  Is  also  well 
taken.  Although  the  contract  provides  for  a 
15-year  term,  this  time  was  stipulated  on  the 
theory  that  each  party  would  abide  by  and 
perform  the  contract  for  the  full  term ;  but 
the  gist  of  the  promise  to  pay  for  tbe  im- 
provements 1b  tbat  tbe  lessors  would  pay 
when  they  took  possession.  This  they  did  ifa 
January,  189&  These  actions  were  begun 
in  1905,  more  than  six  years  after  respond- 
ents had  taken  possession,  and  were  there- 
fore, if  we  could  find  that  appellants  had  a 
right  of  action  at  all,  barred  by  the  statute 
of  limitations. 

The  conclusions  of  law  drawn  by  the  trial 
court  were  well  founded. 

Judgment  affirmed. 

RUDKIN,  C.  J.,  and  DUNBAK,  PARKER, 
FULLERTON,  and  CROW,  JJ.,  concur. 

GOSB  and  MOUNT,  JJ.  We  think  that 
tbe  covenant  of  the  lessees  to  pay  rent  and 
tbe  covenant  of  the  lessors  to  pay  for  the 
building  are  Independent  of  each  other. 

We  therefore  dissent 

MORRISk  J.,  took  no  part 


SUDDEN  ft  CHRISTBNSON  v.  MORSE. 
(Supreme  Court  of  Washington.    Oct  28,  1000.) 

1.  Trial    (}    205*)  — lRST«DOTiona— Sum- 

OIENOT. 

If  the  instructions  as  a  whole  correctly 
state  the  law  and  fairly  present  the  case  upon 
tbe  iasaea  inyolved,  it  Is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  t  703;    Dec  Dig.  i  295.»] 

2.  Trial  (S  260*)  — Instrtjctiorb  — Bequests 
Covered  bt  Qhakoe  Givek. 

Where  a  conn  correctly  chaiKSS  tbe  Jury  in 
its  own  language  on  all  pomts  prc^erly  submit- 
ted, the  refusal  of  instructions  prepared  by 
counsel  which  correctly  state  the  law  in  differ- 
ent language  Is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  651;   Dec.  Dig.  |  2C0.*] 

3.  Appeal  and  Error  (|  974*)— Review— Dia- 
CKBTioir  OF  OeuBT— Submission  or  Special 
Intebrooatorieb. 

The  submission  of  special  interrogatories 
rests  in  tbe  .discretion  of  tbe  court,  and  I& 
ruling  in  that-  regard  will  not  be  reviewed  ex- 
cept for  manifest  abuse  of  discretion.  , 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3858;   Dec.  Dig.  i  974. •]  . 

4.  Tbial  ({  365*)— Vbbdict— Special  Fihd- 

INOS— COTtSTBUCTIOW. 

Where  a  special  vefdict  is  susceptible  of  k 
construction  which  aonforms  to  the  genentl  ves- 
dict,  it  will   be  so  coostfued,  and   where  d«- 
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tendant'i  contention  was  that  the  entire  agree- 
ment between  hiniEelf  and  plaintiff,  under  which 
plaintiff  waa  to  obtain  an  option  on  a  ateamahip, 
was  included  in  negotiations  had  while  de- 
fendant was  first  present  In  San  Francisco,  and 
plaintiff  claimed  that  the  agreement  was  em- 
bodied in  telegrams  and  letters  passing  between 
the  parties  subseouent  to  defendant's  trip  to 
San  Francisco,  and  the  jury  returned  a  general 
▼erdict  for  plaintiff  based  upon  an  evident  find- 
ing that  plaintiff  procared  the  option,  a  special 
finding  that  plaintiff  did  not  procure  the  op- 
tion "in  accordance  with  the  agreement  in  San 
Francisco"  will  be  construed,  not  that  plaintiff 
did  not  procure  the  option,  which  would  be  in- 
consistent with  the  general  verdict,  but  rather 
that  the  agreement  was  not  made  at  San  Fran- 
cisco, but  after  defendant's  return. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  871;    Dec  Dig.  i  365.»] 

Department  L  Appeal  from  Superior  Court, 
Chebalis  County ;  Mason  Irwin,  Judge. 

Actloa  by  Sudden  &  ChristoiBon  against 
Bert  Morse.  Judgment  for  piatntlO,  and  de- 
fendant appeals.    Affirmed. 

J.  C.  Cross,  W.  I.  Agnew,  and  A.  Hhnerwm 
Cross,  for  appellant  John  O.  Hogan,  tor  re- 
spondent. 

MORRIS,  J.  Thld  was  an  action  upon  a 
dishonored  check,  given  by  appellant  to  re-' 
spondent;  the  defense  being  the  failure  of 
respondent  to  obtain  en  option  for  the  pur- 
chase of  a  certain  steamship,  for  the  use 
and  benefit  of  the  appellant,  and  the  check 
being  given  for  the  purpose  of  obtaining  such 
option,  and  as  a  first  payment  thereunder. 
It  was  also  contended  that,  in  Its  negotiations 
for  such  option,  respondent  acted  contrary  to 
its  agreement  with  appellant,  and  with  intent 
to  defraud  him,  and  a  claim  for  damages  re- 
sulting from  such  fraud  was  interposed.  A 
reply  denying  these  affirmative  allegations 
was  filed,  and  upon  these  issues  a  trial  be- 
fore a  Jury  resulted  in  a  verdict  for  plain- 
tiil.  and  defendant  appeals. 

The  errors  suggested  are  In  certain  in- 
structions given,  in  the  failure  to  give  in- 
structions requested  by  appellant,  and  in  the 
admission  and  rejection  of  evidence.  It 
would  serve  no  good  purpose  to  set  these  in- 
structions forth  in  full,  as  no  points  of  law 
are  involved  in  either  the  exceptions  to  those 
given  or  in  the  refusal  to  give  those  request- 
ed, further  than  their  correct  application  to 
the  facts  involved.  The  court  In  its  instruc- 
tions told  the  jury  the  findings  of  fact  which 
would  determine  their  verdict  in  favor  of  ap' 
pellant  or  respondent,  and  while  it  may  be 
that  In  one  or  two  Instances  language  more 
apt  might  have  been  chosen,  yet  a  careful 
reading  convinces  us  there  was  no  reversible 
error,  and  that  the  instructions,  read  as  a 
whole,  correctly  stated  the  law  and  fairly 
presented  the  case  to  the  Jury  upon  the  is- 
sues Involved.  We  have  so  often  held  this 
•to  be  suffldoit  that  no  citation  of  authority 
Is  necessary.  In  so  far  as  the  requested  in- 
structions  correctly  stated  the   law   appli- 


cable to  the  facts  inyolved,  the  same  was  cor- 
rectly given  to  the  Jury  in  the  instmctionf 
given.  When  a  conrt  correctly  diarges  a 
Jury  in  Its  own  language  upon  all  points  proi>- 
erly  submitted  to  the  Jury,  it  is  not  error  to 
refuse  instructions  prepared  by  counsel  which 
correctly  state  the  law,  but  are  clothed  in 
language  which  for  any  reason  counsel  may 
prefer  to  that  chosen  by  the  court  Neither 
do  we  find  any  «rror  in  the  admission  or  re- 
jection of  testimony  whidi,  to  our  mind,  in 
any  wise  affected  the  verdict 

Error  is  also  predicated  upon  the  refusal 
of  the  court  to  submit  certain  special  In- 
terrogatories to  the  Jury.  This  was  a  matter 
resting  in  the  discretion  of  the  court  and  Ita 
ruling  In  that  regard  will  not  be  reviewed, 
except  for  manifest  abuse  of  such  discretion 
which  does  not  appear  In  this  instance. 

It  Is  next  urged  that  the  court  should 
have  set  aside  the  verdict  and  granted  Judg- 
ment in  favor  of  appellant  upon  the  fourth 
special  Interrogatory  submitted  to  the  Jury 
and  the  answer  thereto,  as  follows:  ''Did 
Sudden  &  Chrlstenson  obtain  an  option  on 
the  steamer  M.  F.  Plant  in  accordance  with 
the  agreement  made  in  San  Francisco?  Ans. 
No."  Appellant  contends  that  Inasmuch  as 
the  Jury  found  in  this  special  verdict  that 
appellant  did  not  secnre  an  option,  end  ita 
right  of  recovery  I)elng  dependent  upon  the 
obtaining  of  bxkA  an  option,  the  special  find- 
ing controls,  and  Judgment  should  be  enter- 
ed In  his  favor.  This  special  finding  must  be 
read  in  the  light  of  all  the  testimony,  the  U^ 
sues  Involved  therein,  and  the  evident  onder- 
standlng  of  the  Jury  In  making  answer.  It 
was  appellant's  contention  that  the  entire 
agreement  between  himself  and  respondent 
under  which  respondent  was  to  obtain  the 
option,  was  indnded  in  negotiations  had 
while  appellant  was  flrtst  present  at  San 
Francisco;  while  respondent  sought  to  es- 
tablish an  agreement  embodied  and  embraced 
in  certain  telegrams  and  letters  passing  be- 
tween the  parties,  subsequent  to  appellanfa 
trip  to  San  Francisco,  and  after  his  return 
to  Aberdeen.  The  Jury  having  returned  thdr 
general  verdict  for  respondent  based  upon  an 
evident  finding  that  respondent  did  procure 
the  option,  the  evident  meaning  of  the  Jury 
in  their  special  finding  is,  not  that  respond- 
ent did  not  procure  the  option,  which  would 
be  Inconsistent  with  the  general  verdict  but 
rather,  having  In  mind  the  various  conten- 
tions as  to  the  time  and  place  where  the  ne- 
gotiations between  the  parties  became  em- 
bodied In  a  mutual  agreement  or  understand- 
ing, it  was  evidently  intended  to  mean  a  find- 
ing that  the  agreement  was  not  made  at  San 
Francisco,  but  as  contended  for  by  respond- 
ent, was  made  after  appellant's  return  to 
Aberdeen.  Sndi  a  reading  and  meaning  ts 
consistent  with  the  general  verdict  and, 
where  a  special'  verdlct'is  susceptible  of  a 
construction  which  conforms  to  and  supports 
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tbe  SBnetal  verdict,  It  will-  be  -ao  eonatned. 
lieroler  t.  Travelera'  Ins.  Ca,  21  Wash.  14^1, 
fl4  Pae.  158;  McOorkle  y.  Mallory,  80  Wash. 
«32,  71  Pac.  180. 
Finding  no  error,  the  Jndgment  la  afflnned. 

RUDKIN,  a  J.,  and  GOSB,  J.,  concur. 

CHADWICK  and  FULLEKTON,  JJ.  (om- 
curring  in  result).  We  believe  tbe  special 
ferdlct  was  warrantsed  by  the  eyldence,  and, 
U  tbis  case  rested  upon  that  consideration, 
would  vote  for  a  reversal;  but,  aside  from 
all  prior  negotiations,  tbe  evidence  shows  that 
.tbe  money  now  sought  to  be  recovered  was 
paid  out  by  respondents  at  tbe  special  In- 
stance and  request  of  appellant  subsequent!/ 
made^  and  to  cover  which  be  drew  and  de- 
livered the  check  sped  upon.  It  was  a  part 
payment  on  the  vessel,  and  the  question  of 
prior  option  became  immaterial.  The  ad- 
.yaneeuient  was  a  sutQcient  consideration,  and 
.warrants  a  recovery. 

We  concur  in  the  result 

DB  YOB  T.  SBATIhE  BIiBCTRTO  00. 
(Sapieme  Court 'OfWaahingten.    Cot  SO,  1900.) 

Nbouqencb  (I  121»)— "Rm  Ipsa,  Loourrcm." 
The  phrase  "lea  ipsa  loquitur,"  as  applied 
to  negligence  cases,  expresses  tbe  idea  that, 
when  an  accident  ts  shown  to  be  of  sucb  a  char- 
acter, at  in  the  11^  of  ordinary  experience,  is 
Inexplicable  except  as  the  result  of  negligence, 
then  negligence  is  piesuaied. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S;  218,  225 ;   Dec.  Dig.  |  l21.» 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  7,  pp.  6186^189:  VOL  8,  pi  7787.] 

Radkin,  O.  J.,  dissenting. 

Bn  Banc.    On  Rehearing.    Affirmed. 

For  former  opinion,  see  lOS  Fsc.  440^ 

GROW,  3.  Upon  appellant'*  petition  f«r 
a  rehearing  this  cause  has  been  agiiin  pre- 
sented to  this  court,  sitting  en  banc;  bat, 
after  further  consideration,  we  have  con- 
cluded to  adhere  to  our  former  opinion. 

Appellant's  controlling  contention,  again 
nrged  on  the  rehearing,  Is  that  she  Is  entitled 
to  successfully  invoke  the  rule  of  res  ipsfi 
ioquitiir,  by  reason  of  the  single  established 
fact  tbat,  without  fanlt  of  her  own,  she  was 
Injured  while  traveling  on  reevondenfs  car. 
In  other  words,  she  insists  that  tbe  aiere 
bapp«ilng  of  an  accident  causing  injury  to 
a  passenger,  without  fault  on  his  part,  nec- 
essarily gives  rise  to  such  a  presumption  of 
negligence  of  the  carrier  as  to  make  a  prima 
fade  case,  and  entitle  the  passenger  to  a  re- 
covery of  damages  for  the  injuries  sustained. 
.We  regard  this  as  being  too  broad-  a  state- 
ment of  the  doctrine.  The  phrase  "res  ipsa 
loqottnr"  as  applied  to  negligence  cases  is 
used  to  give  expression  to  the  idea  that, 
when  an  accident  is  shown  to  be  of  such  a 
-elkaracter  as,  in  the  light  of  ordinary  experi-, 


eooe.  Is.  Isexplipable  except  as  tbe  result  ot 
negligence,  then  negligence  will  be  presum' 
ed.  Tbe  accidents  in  Flrebaugh  v.  Seattle 
Electric  Cooq>any,  40  Wash.  658,  82  Pac.  905, 
2  Ij.  R.  A.  (N.  S.)  83C,  111  Am.  St  Rep.  990, 
Williams  T.  Spokane  Falls  &  Northern  Ry. 
Co..  89  Wasb.  77.  80  Pac.  1100,  and  Ander- 
son T.  McCarthy  Dry  Goods  Company,  49 
Wash.  Sa6,  95  Pac.  325,  IG  L.  R.  A.  (N.  S.) 
081,  126  Am.  St  Rep.  870,  were  of  such  a 
character  as,  in  tbe  light  of  ordinary  experi- 
ence, were  explainable  from  the  standpoint 
of  the  plaintiff  by  the  presumption  of  negli- 
gence only.  B^ch  and  all  of  .them  were  un- 
usual, not  to  be  ordinarily  anticipated,  and 
inconsistent  with  the  idea  of  careful  opera- 
tion. No  such  showing  is  made  In  this  case, 
the  undisputed  evidence  being  that  Jerks  of 
a  cable  car  are  of  ordinary  occurrence,  cod- 
slstent  with  careful  operation,  and  that  they 
frequently  Mppen  withont  any  act  of  negli- 
gence upon  the  part  of  the  carrier.' 

In  Railroad  Company  ▼.  Humphrey,  88 
Miss.  721.  741,  36  South.  164,  159,  ttie  court, 
discussing  the  doctrine  of  res  Ipsa  loquitur, 
said:  "There  is  a  large  and  well-defined 
class  of  cases  in  which  for  Iqjuries  to  patP- 
sedgers  the  negligence  of  the  carrier  Is  im- 
plied from  tbe  mere  happening  of  the  acci- 
dent In  such  cases  proof  of  injury  to  the 
passenger,  Joined  to  proof  of  the  accident, 
makes  out  against  the  carrier  a  prima  facie 
case  of  failure  to  observe  that  high  degree  of 
care  re<juired  tof  It  under  the  law,  and.  If  not 
rebutted,  entitles  the  plaintiff  to  recover. 
This  rule  applies  when  a  passenger  train 
strikes  an  animal  on  the  track  and  a  passen- 
ger is  thereby  injured,  or  when  the  injury 
results  from  a  ctdlislon  between  two  trains 
on  the  same  track,  and  other  similar  Instan- 
ces. •  •  •  But  this  rule  does  not  apply 
to  all  cases  ot  Injuries  to  passengers,  but  on- 
ly to  sucb  as  are  caused  by  happenings  not 
ordinarily  Incident  to  the  prosecution  of  tbe 
carrier's  business  lu  the  customary  manner, 
or  by  such  accidents  as  do  not  usually  oc- 
cur without  negligence  on  the  part  of  the 
carrier."  Hoffman  ▼.  Third  Avenue  R.  R. 
Co.,  45  App.  Div.  686,  61  N.  T.  Supp.  690. 
In  Merrill  v.  Metropolitan  Street  R.  Co.,  78 
App.  Div.  401,  77  N.  Y.  Supp.  122,  an  injury 
was  sustained  by  tbe  plaintiff  while  a  pas- 
senger on  the  defendant's  street  car,  in  con- 
sequence of  the  fact  that  another  passenger, 
la  the  act  of  entering  the  car  from  tbe  plat- 
form, was  thrown  against  her  by  a  violent 
Jerk  or  Jolt  ot  the  car.  Yet  tbe  court  held 
Oiat,  la  tbe  absence  of  any  further  evidence 
of  negligence  of  tbe  defendant,  the  plaintiff 
would  not  be  entitled  to  rccotfer.  If  a  pas- 
senger on  a  railway  train  or  street  car  sbould 
be  injured  as  ti»  result  of  a  derailment  ft 
head-on  collision,  or  some  similar  accident, 
a  different  state  of  facts  would  be  presented, 
and  tbe  doctrine  of  res  Ipsa  loquitur  would 
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ondoabtedly  apply,  the  occnrrenee  being  snch 
an  nnnsnal  one,  and  of  snch  a  charactei*,  as 
to  be  explained  only  on  the  theory  of  some 
act  of  negligence  on  the  part  of  the  carrier 
or  Its  servanta,  unknown  to  the  passenger. 
The  nndisputed  evidence  In  this  case  being 
that  Jerks  upon  a  cable  car  are  of  ordinary 
occurrence,  unaroidable,  and  consistent  with 
careful  operation,  and  no  additional  evidence 
to  show  negligence  being  presented,  the  Judg- 
ment most  be  affirmed.    It  la  so  ordered. 

MOUNT,  PARKBR,  MORRIS,  and  GOSE, 
33.,  concur.  RUDKIN,  O.  J.,  dlaaesta  See 
104  Paa  1133. 

(CS  Wash.  852) 

PALMER  et  ax.  t.  ABRAHAMS. 
(Supreme  C!ourt  of  Washington.    Oct.  27, 1909.) 

1.  MOBTOAOES   (I  38*)— M'OBTOAeS  OB  DlBD— 

S(;mciENCT  or  Evidence. 

In  ao  action  to  quiet  title,  evidence  held  to 
■bow  that  the  property  was  conveyed  by  plain- 
tifb*  remote  erantor  absolutely,  ana  not  in  trust 
to  secure  a  debt  to  a  third  party. 

[Bid.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  I  38.  •] 

2.  Husband  and  Wrra  (J  262*)— ComnTNrrr 
Pbopektt— Pbesdmptions. 

It  is  presumed  that  property  conveyed  to 
the  husband  during  marriage  became  community 
property. 

Ed.  Note.— For  other  cases,  see  Husband  and 
'  Cent  Dig.  IS  913,  914 ;  Dee.  Dig.  |  262.*] 
°8.  OtTAaniAN  AMD  Wabd  (f  42*) — Saije  of 
' '  liAKD— Obdkb  or  CoiTxr — NBOBBairr. 

A  guardian's  deed  made  without  any  order 
o(  court  is  a  nullity. 

I.  Note.— For  other  cases,  see  Gfuardian  and 
'ard.  Cent  Dig.  H  173-185;   Dec.  Dig.  |  42.*] 

4.  Evidence  (|  694*)— S  ufmcienot  to  Suf- 
•  POET  Finding — Valtte. 

Where  the  only  evidence  as  to  the  value  of 
the  improvements  on  lands  was  that  of  two  wit- 
nesses, one  of  whom  testified  that  they  were 
worth  $700  and  the  other  $1,800,  a  finding  of 
their  value  at  only  |400  waa  not  snpported  by 
the  evidence.    ' 

..  (Ed.  Note.— For  other  oases,  see  Evidence, 
Cent  Dig.  {  2431 ;    Dec  Dig.  i  594.*] 

5.  QniETiNo  Title   (J  BO*)— Actions— Judg- 
UBRT— Fosu— ENroBcsvENT    or    Ljem    roB 

lUPBOVCUENTB. 

In  an  action  to  quiet  title  to  realty,  wherein 
title  was  adjodged  in  defendant,  .subject  to  a  lien 
for  improvements,  the  judgment  was  erroneous 
'for-  leaving  plaintiff  in  poesession  with  no  rem- 
edy for  the  enfoioement'of  his  lien  except  to  le- 
tain  possessioa  or  bring  another  suit,  as  it 
should  have  established  the  rights  of  the  par- 
ties in  accordance  with  Act  March  16,  1903 
.(Laws  1903,  p.  262,  a.  137). 

[Ed.  Note.— For  other  oases,  see  Quieting  Ti- 
tle, Cent  pig.  I  100;  Dec.  Dig.  |  50.*] 

'  Department  2.  Appeal  from  Superior 
-Court,  King  Cooaty;  George  B.  Morris, 
Jndge. 

Actioa  by  W.  H.  Palmer  and  wife  against 
lAlice  Graham  Abrahams,  by  her  guardian  ad 
litem,  W,  G.  Wdoda  From,  a  Judgment  for 
defandant,  plaintllts  appeal.  Reversed,  with 
^Irootions  to  enter  Judgment  as  directed. 

F.  E.  Knowles,  for  appdlants. 


BTTDKIN,  O.  J.  The  prowjit  ecmtitwetsy 
arose  over  the  title  to  lots  4  and  5  of  block 
1  of  Dodge's  division  of  Green  Lake  addl* 
tlon  to  the  city  of  Seattle.  The  respective 
parties  deralgn  their  title  as  follows:  Sei>- 
tember  12,  1890,  Z.  U.  Dodge  and  wife  con- 
veyed to  Minnie  J.  Wood.  August  8,  1895, 
Phil  Abrahams  and  Minnie  J.  Abrahams  (for- 
merly Minnie  J.  Wood)  conveyed  to  Robert 
M.  Eames.  December  27,  1895,  Barnes  and 
wife  conveyed  to  Fatrl(>k  C.  Portley.  Au- 
gust 20,  1896,  Portley  and  wife  reconveyed 
to  Phil  Abrahams.  May  12,  1807,  Phil  Abra- 
hams  conveyed  to  the  defendant  Alice  Gra- 
ham Abrahams.  December  17,  1903,  Minnie 
J.  Abrahams,  signing  herself  as  guardian  for 
Alice  G.  Abrahams,  conveyed  to  Charles  G. 
Spencer.  December  10,  1904,  Spencer  and 
wife  conveyed  to  the  plaintiff  W.  H.  Palmer. 
June  29,  1907,  Minnie  J.  Abrahams  and  Phil 
Abrahams,  by  Minnie  3.  Abrahams  his  at- 
torney in  fact,  conveyed  to  the  plaintiff  W. 
H.  Palmer. '  Phil  Abrahams  and  Minnie  J. 
Abrahams  intermarried  July  31,  1802,  were 
divorced  March  8,  1807,  and  the  defendant 
is  their  daughter.  The  court  Iwlow  found 
that  the  title  was  in  the  defendant,  subject 
to  a  lien  of  $400.64  in  favor  of  the  jdaintlffs, 
quieted  title  in  the  defendant  subject  to  the 
plaintiffs'  lien,  and  adjudged  "that  the  plain- 
tiffs surrender  possession  of  said  real  prep 
erty  to  the  said  Alice  Graham  Abrahams, 
upon  the  payment  of  their  said  lien,  and  that 
said  plaintiffs  remain  In  possession  nntll 
their  lien  for  the  permanent  improvements 
placed  upon  said  real'fy,  and  for  the  taxes 
paid  on  said  realty  for  the  year  VMi,  to 
wit,  the  sum  of  $400.64,  is  paJA."  '  Fmat  .thla 
Judgment  the  plaintiffs  have  appealed. 

The  theory  ot  tlie  appellants,  as  advanced 
in  their  comidaint,  was:  That  the  property 
was  orldnally  the  separate  property  «f  Min- 
nie J.' Abrahams j  that  she  and  her  husband 
conveyed  the  pn^erty  to  Barnes  in  trust  to 
secure  an  Indebtedness  of  $200.  to  Portley; 
that  Barnes  and  wife  conveyed  to  Porticg^ 
Portley  and  wife  to  PbU  Abrahams,  and  PhU 
Abrahams  to  the  respondent;  and  that  the 
property  Is  stiH  impressed  with  a  trust  in 
faver  bf  Minnie  J.  Abrahams  and  her  gran- 
tees. The  only  testimony  offered  in  support 
of  this  claim  is  that  of  Minnie  J.  AbratuoBS 
taken  by  deposltloD,  In  which  she  says:  "I 
know  the.  transaction  about  that  deed  to 
Robert  M.  Blames.  Said  deed  waa  made  to 
Robert  M.  Buncs  to  hold  the  same  in  trust 
for  me  to  keep  creditors  from  selling  sam^ 
as  said  Abrahams  owed  doctor  blUs  and 
claims  in  Seattle.  I  ordered  said  R.  M. 
Eames  to  deed  said  prbperty  to  Patrick  C. 
Portley  in  trust  for  me,  whitft  he  did,  and 
said  Portley  held  said  property  in  trust  for 
me,  and  I  received  no  consideratloni  what- 
ever for  said  deeds."  Opposed  to  this  hi  tbs 
testimony  of  Phir  Abrahams  taken  by  dep»- 
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sltlon.  In  which  he  Bays:  **T  remember  the 
deeding  of  these  lots  to  Robert  M.  Eames, 
In  1895.  The  deed  was  an  absolute  deed  for 
the  conveyance  of  title  to  these  two  lots 
and  other  property  of  my  own  described  In 
that  deed.  Neither  Mrs.  Abrahams  nor  I 
ever  borrowed  any  money  from  Eames  or 
Portley,  and  It  was  not  Intended  or  under- 
stood by  Robert  M.  Eames,  Mrs.  Abrahams, 
and  myself  to  be  anything  else  than  an  ab- 
Bolnte  deed  for  all  the  real  property  de- 
scribed In  the  deed.  Mr.  Portley  had  nothing 
to  do  with  this  transaction.  I  know  what 
the  Intentions  of  the  parties  to  the  transac- 
tion were  from  the  fact  that  I  had  dlsctssed 
with  Mrs.  Abrahams  the  advisability  of  sell- 
ing some  of  my  property  In  South  Park,  and 
other  places,  and  she  expressed  her  desire 
to  sell  her  two  lots  at  Green  Lake,  also.  I 
negotiated  the  sale,  and  was  a  party  to  the 
transaction,  and  know  that  It  was  negotiated 
and  consummated  as  an  absolute  sale  of  all 
the  property  described  In  that  deed,  and  that 
there  was  never  a  word  In  regard  to  any  one 
Intending  It  to  be  anything  but  an  absolute 
deed.  Patrick  C.  Portley  had  no  connection 
with  nor  Interest  whatever  In  this  transac- 
tion between  Eames,  Mrs.  Abrahams,  and 
myself.  It  was  simply  a  sale  of  this  prop- 
erty to  Eames,  and  no  third  person  was  in- 
terested or  Involved  In  this  transaction  in 
any  way  whatever.  This  deed  to  Eames  was 
signed  by  Mrs.  Abrahams,  as  my  attorney 
In  fact  I  gave  Mrs.  Abrahams  a  power  of 
attorney  as  a  matter  of  convenience  for  mak- 
ing transfers  of  property.  My  principal  rea- 
sons were  reasons  of  a  domestic  nature,  rath- 
er than  of  a  business  nature.  As  she  wanted 
the  money,  I  told  her  myself  to  sell  after  I 
bad  negotiated  the  sale  with  Eames,  and  I 
do  not  remember  of  ever  receiving  a.  cent 
of  the  consideration  money.  Minnie  J.  Abra- 
hams received  the.  money  for  all  the  proper- 
ty sold  to  Eames  which  Includes  lots  4  and 
S,  block  1,  of  Dodge's  division  of  Green  lAke 
addition.  I  never  received  nor  wanted  any 
money  from  her  property.  Neither  of  us 
had  any  Interest  whatever  in  the  transac- 
tion between  Eames  and  Portley.  We  had 
sold  the  property  to  Eames,  and  our  Inter- 
ests in  the  property  ended  there." 

There  Is  little  In  the  record  to  corroborate 
or  contradict  either  witness,  and  we  agree 
with  the  court  below  that  the  testimony  on 
the  part  of  the  a]n>ellants  is  not  sufficient  to 
defeat  the  operation  of  the  deed  or  Impress 
the  land  with  a  trust  in  favor  of  the  grantors 
or  their  successors.  The  appellants  further 
contend  that,  even  though  the  original  con- 
veyance was  absolute,  the  property  was  re- 
conveyed  to  Phil  Abrahams  during  the  ex- 
istence of  the  marriage  relation  between  him 
and  Minnie  J.  Abrahams,  and  therefore  be- 
came community  property.  In  this  conten- 
tion the  appellants  are  supported  by  the  legal 
presumption  alone.  Phil  Abrahams  testified 
that  he  paid  for  tJie  propertjr  from  separate 


funds  owned  by  him  long  before  his  mar- 
riage, and  Minnie  J.  Abrahams  offered  no 
explanation  as  to  the  source  of  the  purchase 
money,  if,  indeed,  she  did  not  claim  that 
the  conveyance  was  without  consideration, 
in  which  case  it  would  perhaps  he  deemed  a 
gift.  Allegations  made  by  Phil  Abrahams  in 
a  complaint  for  divorce  filed  some  years  be- 
fore tend  to  impeach  his  testimony ;  but,  oo 
the  whole,  we  feel  constrained  to  accept  the 
finding  of  the  court  below  that  upon  the  re- 
conveyance the  property  became  the  sepa- 
rate property  of  the  husband,  and  the  legal 
title  Is  now  vested  in  the  respondent.  The 
alleged  guardian's  deed  was  made  without 
any  order  or  authority  from  any  court,  and 
is  of  course  a  nullity. 

The  only  remaining  question  in  the  case 
Is  the  value  of  the  permanent  improvements 
which  the  court  below  found  the  appellants 
had  made  while  holding  in  good  faith,  un- 
der color  or  claim  of  title,  adversely  to  the 
claim  of  the  respondent  All  the  testimony 
relating  to  this  questlMi  is  found  in  an  eK 
parte  affidavit  of  W.  H.  Palmer  submitted 
by  the  appellants,  and  a  similar  affidavit  of 
one  Green  submitted  by  the  respondent,  wUch 
the  parties  stipulated  might  be  read  aiMl 
considered  as  evidence  at  the  trial.  Tb6 
former  affidavit  placed  the  value  of  the  lots 
without  the  Improvements  at  $250  each,  and 
the  value  of  the  Improvements  at  $1,800. 
The  latter  placed  the  value  of  the  lots  at 
$250  each,  and  the  value  of  the  inq>rove- 
ments  at  $700.  Under  this  testimony — and 
there  Is  none  other — the  finding  of  the  conrt 
that  the  improvements  were  of  the  value  of 
$400  Is  manifestly  contrary  to  the  evidence. 
There  is  nothing  In  the  record  to  guide  ns  in 
fixing  the  value  of  the  improvements,  except 
the  naked  statements  of  these  two  witnesses ; 
bnt  in  this  respect  we  are  no  more  in  the 
dark  than  was  the  court  below.  On  the  one 
hand,  the  affidavit  offered  by  the  appellants 
was  made  by  a  party  In  Interest  who  no 
doubt  had  in  mind  the  original  cost  of  tlie 
Improvements,  rather  than  their  present  val- 
ue, while,  on  the  other  hand,  he  made  the 
Improvements  and  doubtless  had  a  more 
accurate  knowledge  of  their  extent  and  val- 
ue than  would  a  mere  stranger.  Under  all 
the  circumstances  we  think  $1,000  is  a  fair 
value  to  place  upon  the  improvements,  and 
we  therefore  fix  the  value  in  that  sum.  The 
Judgment  of  the  court  below  was  also  er- 
roneous in  form.  It  left  the  appellants  in 
possession  of  the  property  with  a  Hen  of 
$400,  with  no  remedy  for  Us  enforcement 
except  to  retahi  possession  or  wage  anotlier 
lawsuit 

The  Judgment  of  the  court  below  is  re- 
versed, with  directions  to  entor  Judgment  es- 
tablishing the  rights  of  the  parties  in  ac- 
cordance with  the  provisions  of  the  act  of 
March  16, 1903  (Laws  1903,  p.  262,  c.  137).  In 
entering  Judgment  the  court  will  accept  the 
values   fixed   by    this   court   namely,   $250 
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each  for  the  lots  without  the  Improvements, 
aud  $1,000  for  the  improvements. 

DUXBAR,  PABKER,  CROW,  and  MOUKT, 
JJ.,  concur. 


GE.NBRAL   MTHOGRAPHING    &   PRINT- 
ING CO.  V,  WASHINGTON  RUB- 
BER CO.,  Inc. 

(Supreme  Court  of  Washington.    Nov.  2,  1909.) 

1.  Conriuoia  (i  23»)— Condimonai,  Accept* 
,  AirOB— SUBSEQGKNT   Uecognition    ob    Oos- 

,   TBAqr. 

Thoagh  plaintiff's  acceptance  of  an  offer  to 
pay  a  certain  amount  for  the  printing  of  a 
catalogue  by  it  was  conditional  in  requiring 
extra  compensation  if  certain  changes  were 
made,  the  contract  was  complete  1£  both  parties 
Bubsequently  treated  it  as  existing  in  accord- 
ance Vith  the  aoceptancCi 

[JM.   Note. — For  other  cases,   see   Contraottb 
Cent.  Dig.  §  96;  Dec.  Dig.  §  23.*J 

2.  OcASANTT  (i  4*)  —  CoMTRAcrr  —  Obioikai. 
Obuoation. 

Where  plaintiff  contracted  with  another  to 
print  a  catalogue  In  which  defendant  was  In- 
tereeted  because  the  catalogue  was  to  be  used 
for  advertising  by  it  and  such  other,  defendant, 
by  agreeing  to  assume  payment  of  the  price 
of  the  catalogue  on  condition  that  there  would 
be  no  additional  charges  beyond  the  original 
contract  price,  and  in  consideration  of  the  re- 
lease of  the  original  party,  assumed  an  ociginal 
ohligatjon,  and  did  not  merely  guarantee  pay- 
ment of  the  price  when  the  catalogue  was  de- 
livered. 

'•  (Ed.   Note.— For  other  cases,   see  Onarantr, 
Gent.  Dig.  I  3;   Dec.  Dig.  §  4.*] 

S.  DAMAGfee  (I  124*)— Bbeach  vr  Contbaoi>— 
Meabubb. 

Where  plaintiff  Qontracted  to  print  a  cata- 
logue for  defendant,  and  to  submit  proof  for 
correction  and  make  final  del!ver.v.  the  measure 
of  damages  for  defendant's  breach  in  refuting 
-to  return  the  proo^  and  thus  preventing  com- 
pletion of  the  work,  was  the  reasonable  value  of 
the  work  done  in  pi^intiiig,  the  reasonable  value 
of  that  incident  to  fnmishing  proof  to  defend- 
ant, 'the  depreciation  in  valne  of  the  paper  pwr- 
«has«d  by  plaintiff  for  the  work  and  left  on 
hand,  and  plaintiff's  prospective  profits  on  the 
contract. 

'  fEfl.   Note.-^For   other  cases,   see   Damages, 
Gent  Dig.  SI  328-^388;    Dec.  Dig.  f  124.*] 

Department  2.  4ppeal  from  Superior 
.Court,  King  County;  ,  Mitchell  GiUlam, 
Judge. 

Action  by  the.  General  Lithographing  ^ 
Printing  Company ;  agajn^t  the  Washington 
Rubber  Coni4)any,  Incorporated,  for  breach 
■of  cputract  J>oin  a  Judgpaent  for  plaintiff, 
.defeudan,t  fipp^als.    Aflirmcd. 

'    Irai<Bn»iMn>ftDd  D.  B.  TrefsttieD,  for  «p- 
pellaut.    Shank  &  Smith,  for  respondent.' 

PARKER,  1.  Th^  facts  in  this  cattse  Ah 
found  by  the  court,  the  trial  being  by  the 
court  without  a  Jury,  are  in  substance  as  fol- 
lows :  About  Juiie  24,  1907,  the  plaintiff  and 
Mix  Fire  Apparatus  Company  entered  Into 


a  contract,  whereby  the  former  agreed  to 
perform  the  work  and  furnish  material  for 
the  printing  of  3,500  copies  of  a  catalogue 
for  the  latter  at  the  agreed  price  of  $800. 
In  pursuance  of  the  terms  of  the  contract, 
the  plaintiff  proceeded  with  the  work,  when 
the  Mix  Fire  Apparatus  Company  requested 
plaintiff  not  to  complete  same  until  further 
orders,  and  thereupon  plaintiff  held  the 
printed  forms  for  the  work  for  a  period  of 
two  months,  for  which  It  -was  entitled  to  $50 
as  a  reasonable  charge  for  the  holding  of 
the  forms.  On  the  15th  day  of  Norember, 
1907,  In  consideration  of  the  release  and  dis- 
charge by  the  plaintiff  of  said  claim  of  $50 
for  holding  the  forms,  and  a  continuation 
and  completion  of  the  contract  as  originally 
made,  the  defendant  entered  Into  a  contract 
In  writing  whereby  plaintiff  yraa  to  complete 
the  catalogue,  and  the  defendant  was  to  ac- 
cept and  pay  for  the  same.  In  pursuance  of 
this  last  contract,  the  plaintiff  proceeded  to 
pertorm  the  same  and  submitted  proofs  for 
correction  to  defendant  preparatory  to  final 
printing,  but  defendant  wholly  failed  and  re- 
fused to  correct  and  return  said  proof,  and 
refused  to  allow  the  work  to  proceed  or  to 
fulfill  the  terms  of  the  contract  on  Its  part 
The  reasonable  value  of  the  work  and  labor 
In  and  about  the  composition  performed  by 
plaintiff  Is  $200.  The  reasonable  value  of 
labor  incident  to  the  furnishing  of  proof  to 
defendant  Is  |25.  The  depreciation  In  the 
value  of  paper  purchased  by  plaintiff  for  the 
work,  and  left  on  hand  Is  $100,  and  the  prof- 
it plaintiff  would  have  made  upon  the  con- 
tract had  It  been  allowed  to  complete  the 
same  Is  $200.  From  these  facts  the  court 
concluded  as  a  matter  of  law  that  plaintiff 
was  entitled  to  recover  from  defendant  $523, 
and  rendered  judgment  accordingly,  from 
which  defendant  has  appealed. 

Appellant,  having  filed  Its  exceptions  to  the 
conrf  s  findings,  contends  that  there  was  no 
contract  shown  by  the  evidienee  to  Imve  been 
entered  Into  between  the  parties,  the  breach 
oi  which  would  warrant  a  recovery.  The 
"contract  referred  to  In  the  courfs  findings 
as  being  entered 'into  between  the  appeUant 
and  respondent  Is  evidenced  ty  two  letters 
as  follows:  "Seattle,  i??ash.,  11-6-07.  Gen- 
[trftl  Lithographing  &  PrlpOng  Co.,  City— 
Gentiemen:  Referring  to  the  writer's  con- 
versation with  your  Mr.  Graiff  about  six 
■weeks  ago.  at  which  time  he  proposed  to  him 
that  The  Washington  Rubber  Ca  would  be 
willing  to  assume  the  payment  of  $800.00  for 
the  catalogue  ordered'  from  his  Company  by 
the  Mix  Fire  Apparatus  Co.  on  delivery  of 
said  catalogue  in  aeoordanee  with  the  con- 
tract, as  placed,  we  herewithconfirm  said  of- 
fer on  condition  that  ther^  wiji  he  no  addi- 
tional charges  beyond  the  original  contract 
price  of  Eight  Hundred  Dollars  ($800.00). 
Kindly  advise  us  what  decision  yon  ha^-e 
come  to  on  this  offer  and  oblige,  Tours  re- 
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tfiottSnUj,  Tkft  WariiiiitrtOD  BOblMr  OOb.    By 

Jr»wi  F.  Atcbter,  Pr.r' 

"Not.  15,  1907.  Wasblngton  Rubber  Oa, 
216  Jackson  St,  City — GenUemen:  In  an- 
4wer  to  your  lettw  dated  November:  :<Stb, 
1907,  w«  beg  to  accept  your  propoaitton  with 
the  understanding  tbAt  we  are  to  tiBT9  $800.- 
00  for  tbe  catalegue  printed  as  originally 
agreed,  and  no  ebanges  to  be  made  in  your 
copy  or  corrections  except  at  your  avense. 
The  Job  itas  been  set  and  waiting  for  you  at 
■ome  time,  ready  to  run.  We  beUeve  there 
will  be  no  changes  necessary  but  in .  csaa 
there  are,  we  will  expect  $1.2IS  per  boor  for 
composition  changes.  Yours  truly,  Oeneral 
lilthograpUng  &  Printing  qo." 

Counsel  pCor  aiqpellant  argue  that  tb*  lan- 
guage of  the  second,  letter  does  sot  constitute 
an  unconditional  acceptance  of  the  pvopoel- 
tion  oontalned  la  the  first  letter  because  of 
tha  word*  therein:  *'ABd  no  changes  to  be 
made  In  your  copy  or  corrections  except  at 
your  «xpen8e."  There  may  be  room  for  aign- 
ment  aa  .to  whether  or  not  these  words  so 
qualify,  tbe  acceptance  as  to  make  it  oendi- 
tlonal,  and  thereby  prevent  the  meeting  of 
tlte  minds  of  the  parties.  We  are  not  in* 
dined  to  so  regard  it;  but  rather  as  a  state- 
ment  Indicating  that  there  would  be  extra 
charge  for  any  extra  work  beyond  the  strict 
terms  of  the  contract  The  latter  part  of  tbe 
letter  lends  support  to  this  view.  Howevar, 
this  loTolTes  only  a  question  of  constroctioii, 
which  we  are  relieved  from  solving  U  as  a 
matter  of  fact  tbe  parties  subsequently  treat- 
ed tlie  contract  as  existing.  Mr.  Graff,  the 
I>resldent  of  respondent  company,  referring 
to  a  time  immediately  following  tbe  exchange 
of  the  letters,  testified:  "We  immediately 
took  new  proofk  as  requested.  Mr.  Btcbter 
told  me  to  go  ahead  with  the  work  and  to 
furnish  new  proofs  for  Mr.  Mix  to  correct, 
wliicb  we  did."  If  this  be  true,  and  we  think 
the  trial  court  was  warranted  in  so  believing 
from  the  evidence,  it  at  once  becomes  appar- 
ent tbat  both  parties  regarded  the  contract 
as  complete. 

It  is  contended  that  even  if  the  contrapt 
was  entered  into  between  aj^Iant  and  re- 
spondent the  catalogue  was  never  furnished 
as  agreed,,  and  that  the  finding  of  the  court 
to  the  effect  that  the  defendant  failed  and 
refused  to  return  the  proof  and  refused  to 
allow  tbe  work  to  proceed  was  not  warranted 
by  the  evidence.  While  there  was  some  con- 
flict in  the  evld^ce,  we  think  it  sufficient 
to  support  tbe  court's  finding  on  that  ques- 
tion. 

It  Is  further  contended  that  the  letter  of 
November  6,  1907,  was  no  more  than  a  guar- 
antee of  payment  for  the  catalogue  when  de- 
livered, and  therefore  there  could  be  no  lia- 
bility until  it  was  actually  completed  and 
delivered.  We  think  this  contract  was  some- 
thing more  than  a  mere  guaranty.  The  evi- 
dence shows  appellant  had  a  direct  Interest 


in  tbe.eompletlDn  ef  tln-eatalosm,  In  that  it 
WHS  to  be  an  adVertlsibg  medium  for  the 
appellant  and  its  goods  as  well  as  for  tbo 
Mix  Fire  Apparatus  Company.  This  was 
the  apparent  purpose  of  all  parties  frosa  the 
time  of  making  Hii  first  contract  though  ap- 
pellant was  not  a  foisnal  party  to  that  con- 
tract What  understanding  It  bad  with  the 
Mix  Fire  Apparatus  Conipany  before  the  new 
contract  1'  any,  as  to  assisting. In  paying  for 
tbe  publication,  does  not  appear,  nor  is  It 
materlaL  The  fact  of  its  direct  interest  is 
no  less  apparent;  hence  the  making  of  tho 
contract  created  an  original  obligation  on  the 
part  of  aiH)eIlant  See  20  Cyc.  1397-98,  and 
authorities  dted.  It  was  in  effect  a  new  con« 
tract  for  the  printing  of  tlie  catalogue,  and 
appellant  having  failed  to  perform  on  Its 
part  became  liable  in  damages  to  respond- 
ent which  we  think  tlie  trial  court  has  coz^ 
rectly  measured.  Other  contentions  of  learn- 
ed counsel  for  appellant  we  do  not  think  w- 
quire  discussion. 
The  judgment  is  affirmed. 

EUDKIN,  a.  J.,  and  DUNBAB.  MOUNT, 
and  CEOW,  JJ.,  concur. 

(»  wash.  Wl) 

SMITH  T.  HBWZTT-LDA  LUMBKB  CO. 
(Supreme  Coart  of  Washiagteii.    Oct  27, 1900.) 

1.  Mastkb  aitd  Bbbvant  d  281*)  —  Acnom 

FOB    INJTTBIBS— StrmciKnOT    OF    BTIDKirOB. 

In  a  servant's  action  for  Injuries,  evidsnea 
held  to  support  a  finding  that  pfalntill  Was  not 
guilty  of  contributoty  negligence. 

[Ed.  Note.— For  other  eases,  see  Master  aai 
Servant  Cent  Dig.  f  987;   Dec.  Dig.  f  281.*] 

2.  Mastsi  Airo  Skbvart  (i  280*)— Aamnop- 
noN  or  Risk— BvinBNox. 

.  In  a  serraat's  action  for  inJurisB,  aridente 
held  to  support  a  finding  that  plaintiff  did  not 
aanune  the  risk. 

[Bd.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  f  981 ;  Dec.  Dig.  |  280.*] 

8.  MAsm  AND  ScBVAin  (I  276*>-Tfioon  or 

EUPLOTKBNT— BVIDCHOE. 

In  a  servant's  action  for  Injuries,  evidence 
k«M  to  support  a  finding  that  when  injured 
plaintiff  was  acting  witliin  the  scope  of  his  sm- 
ployment 

„  [Ed.  Note^For  other  cases,  see  Master  and 
Servant  Cent  Dig,  |  952;  Dee.  Dig.  f  276.*] 
4.  MAnm  AND  Sbbvart  (I  288*)— Iirjrimn 

TO    SnVANT— OONTBISUTOBT    NSOUOBNC»— 

Krowlkdok  or  Mastkb. 

Where  the  passageways  through  a  mil!  were 
daagerons,  the  employer  who  used  the  passage- 
ways himself  was  chargeable  with  notice  of  the 
danger,  and  employes  will  not  be  charged  with 
oontributory  negligence  in  using  the  ways. 

'[Ed.  Note.— Pot  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  681,  74»-748;   Dee.  Dig. 

6.  MAsm  AiTD  SdVART  (I  213*)— iRJUans 
TO  SxBVAziT— AssuxFnoH  or  Ruk— Knowi<- 
SDOE  or  Master. 

Nor  were  such  employes  chaigeable  with' 

asBOBption  of  risk  in  using  such  passageways. 

[BO.  Note<— For  other  eases,  see  Master  and 

r^aatt.  Otnt  Dig.  H  &5»-«M:    Dsa  Dig.,  | 
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8.  IfAtm  -AR D  SnvAtf T  ({  286*)  —  Acnon 

lOB    INJUBIXS— GUABDINO    DANOEXOUS    MA- 

OHiNEBT— Questions  pob  Jury. 

In  an  action  for  injuries  to  a  servant  by 
th«  unexpected  starting  of  a  machine  set  in 
motion  by  the  &llins  of  a  lever,  evidence  that 
it  was  not  customary  to  gnard  the  lever  on 
such  machines,  and  that  standard  machines  of 
that  character  had  no  contrivance  to  hold  the 
lever,  is  not  sufficient  to  show  that  defendant 
has  discharged  its  full  duty  as  a  matter  of  law, 
where  there  was  evidence  to  show  that  bjr  the 
employment  of  one  of  several  simple  and  inex- 
pensive guards  the  lever  could  have  been  se- 
en red. 

'  [Ed.  Note. — For  other  eases,  see  Master  and 
Servant.  Cent  Dig.  {§  1014,  1028;  Dec.  Dig. 
i  286.*] 

7.  MAsrrsB  AND  Sbbvari*  (S  200*)— iNJURres 

i  TO    BbBVANT— AfiBOMFTIOII     OF    RISK— DAH- 
0EB0U8    MaCUINEBT. 

An  em  ploy  €  in  a  sawmill  does  not  assume 
the  risk  of  injury  from  the  starting  of  a  ma- 
chine by  the  occidental  and  unexpected  fall  of 
a  starting   lever. 

CE2d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  if  552,  553;  Dec.  Dig.  i 
20»,»] 

8.  TniKX.  (I  260*)— iNSTBncnoNS— Repetition. 

Wbare  the  issuer  are  fair)y  stated  and  prop- 
er instrncttons  giveii,  refusal  of  requested  in- 
structions is  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dtr-  I  651;    Dec.  Dig.  {  2G0.*] 

9.  AfpisAI,  AND  EttBOB  (J  281*)— RESERVATION 
(  OF    GRDimOS    Off    EEVKW— BXCEPTI0W8. 

In  the  absence  of  a  positive  showing  of 
trejudice,  or  a  veMiCt  pontra'rj'  to  a  clear  pre- 
ponderance of  evidence,  where  exception  is  not 
reserved  to  misconduct  of  an  attorney,  the  court 
on  appeal  will  presume  that  the  trial  eourt  has 

Protected  the' Interest  of  'the  litigant  by  timely 
lutioa  to  the  jury.  •    ' 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
BSr«or,  Cent  Dig.  I  1500 ;    Dec.  Dig.  $  2ei.*} 

10.  DAVxaBS  d' li34*)  — PEBaoNAi.  IvjOBr  — 
.  EKiissrvB.  Damaoes.    ' 

Plaintiff,  who  had  one  of  his  ai^es  injur- 
ed, was  in  Ifaa  hospital  two  weeks  and  was  treat- 
ed for  a  month  or  two  thereafter.  He  was  ob- 
liged to  go  on  crutches  for  about  four  months 
flMm  the  accident  The  joint  wag  enlarged,  and 
he  suffered  some  pain  all  the  time.  He  was  com- 
MAIed  t»  walk  with  a  cane,  and  the  motion  of 
(he  foot  was  impaired.  At  one  time  plaintiff 
had  1>een  Tceeiving  from  $3  to  $4  a  day ;  but 
when  he  was  injured  he  was  receiving  at  the 
Work  he  was  then  engaged  ib  ^.50  a  day,  and 
aftA  the'  aeriBant  was  employed  at  the  same 
mte  until  ha  <|uit  his  employment  to  bring  Kit 
add,  that  a  reoovei^  or  $6375  was  excessive, 
as  the  earning  capacity  of  plaintiff  should  have 
been  measured,  not  by  what  he  might  earn  in 
another  employment,  but  what  be  earned  wben 
he  was  injured,  unless  it  is  shown  that  such 
employment  was  temporary,  and  that  the  amount 
should  be  reduced  to  $4,000. 
•  [Ed.  Note.— For  other  cases,  see  Damages, 
Qent  Dig.  |  389 ;   Dec  Dig.  {  134.*]  . 

Morris,  J.,  dissenting.  ■ 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Mitchell  GUIiom,  Judge. 

Action  by  J.  O.  Smitb  AgaltiBt  tlie  Hewitt- 
Lea  Lumber  Company.  JiklKinent  foe  plaln- 
tllf)  Bod  defendant  appeals.  Modified  and 
affirmed. 


Peteta  A  Powell,  for  appeUaiht  Walter 
Fulton  and  Rtmey  A  Loveless,  f or  -  respmul- 
ent 

OHADWICK,  J.  Defendant  owns  and  op- 
erates  a  shingle  mill  at  Wllburton,  in  King 
county.  Plaintlflt  was  in  tbe  employ  of  de- 
fendant as  oiler,  a  duty  he  bad  performed 
for  a  month  or  more  prior  to  Marcb  13,  1908, 
althoagli  he  had  been  employed  about  the 
mill  since  December  24,  1906.  A  part  of 
the  mill  equipment  was  a  set  (tf  skids  from 
which  the  cants  were  rolled  onto  a  cut-off 
carriage,  where  they  were  cut  into  bolts 
for  convenience  In  manufacturing.  The  cut- 
off carriage  rested  on  wheels  which  ran  over 
two  rails,  l^e  play  of  the  carriage  was 
between  four  and  five  feet,  so  tliat  when  It 
was  at:  Its  furthest  limit  from  tbe  skldway 
there  was  an  opea  passage  between  it  and 
the  skMs  of  that  width.  The  carriage  was 
controlled  by  a  lever  situated  at  the  west 
end  of  the  cut-off  carriage.  This  lever  op- 
erated on'  In  and  out  friction  clutch,  and 
when  moved  in  one  way  it  gathered  powet 
to  move  the  carriage  toward  the  skids,  and 
when  fnoved  the  other  way  the  carriage  was 
Impelled  toward"  the  saw.  When  the  lefver 
stood  upright,  the  (^rriage  was  stationary, 
whatever  its  position  might  be  on  the  track. 
There  was  no  catch,  clutch,  guards,  blocks, 
or  counterweights  to  hold  the  lever  In  place 
wben  cmce  set 'by  the  cut-off  sawyer.  At  thb 
tlmS  of  the  accident  there  was  also  employ- 
ed as  cut-off'  sawyer  one  Boles.  On  March 
18th,  shortly 'after  the  tnnchlnery  had  been 
started  after  the  dinner  hour,' plaintiff  oiled 
the  machlrtery  on  ■the  lower  floor  of  the  mili, 
and  ascehded'  a  stairway  at  the  north  'end 
of  -the  min,  from  whence  he  Intended'  to  go 
to  the- south  end  of  the  mill  to  oil  the  flash- 
er to^.  When  he  reached  the  upper  floor, 
he  found 'Boleq  near  the  fairway,  and  the 
cnt-ott  csirriage  standing  still.  Boies  told 
him  that  the  friction  dutch  wo\ild;iiDt  Work, 
and  that  the  machinery  had  stallcld.  Plain- 
tiff  looked  at  tbe  friction,  and  then  told  Boles 
to  try  It  again.  This  Boise  says  he  started  to 
do.  His  •way  lay  between  the  carriage  and 
the  skids.  At  the  time  the  carriage  was  so 
standing  that  there  was  a  spac^  of  from  12 
to  14  Inches  through  which  he  passM.  Ap- 
pellant followed  him  at  a  dlsta'nce  of  4  or 
5  feet  This  was  the  usual  and  customary 
way  of  going  from  the  one  end  of  the  mill 
to  the  other,  although  they  might  have  Climb- 
ed the 'skids  and  cants,  passed  over  the  knee- 
bolter's  table,  or  gone  around  on  th^  out- 
side of  the  mill.  Just  as  plaintiff  was  going 
between  the  carriage  and  tlie  skids,  and  at 
a  time  ■when  he  was  stepping  over  the  tim- 
ber on  which  the  track  was  laid,  the  lever 
fell,  from  no  apparent  caUse  unless  from 
the  vibration  of  other  machinery.  The  car- 
riage' started  toward  tbe  skids,  catching 
I  plaintiff,  and  injuring  his  foot  and  ankle  so 
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tbat  lie  WM  pflnnaneotly  Imjared.  He  re- 
covered a  yetrdlct  la  tbe  suin  at  (6,875,  apd 
defendant  baa  apttealed. 

Many  aaalgniiieata  of  error  are  nude;  but 
all  of  them  raise  tbe  l€«al  defenses  of  con- 
tributory negligence,  assumption  ot  risk,  and 
one  otber  wblcb  we  shall  discuss  later.  The 
record  shows  that  tbe  right  of  respondent 
to  maintain  bis  recovery  depends  upon  two 
questions  of  fact  wbkdi,  if  properly  resolved 
by  the  Jury,  are  decisive  of  the  case.  Ap- 
pellant alleges  tbe  fact  to  be  that  respond- 
ent would  not  have  been  Injured  bad  he 
not  negligently  loitered  In  a  place  of  ap- 
parent danger  to  examine  tbe  friction  clutch. 
It  se^s  to  hold  him  to  tbe  legal  eCect  of 
the  testimony  of  Boles,  which  it  quotes  as 
follows:  "Q.  And  was  he  trying  to  find  out 
what  was  tbe  matter  with  It  at  that  time? 
A.  He  simply  told  me  to  try  it  again  and  see 
if  he  could  see  what  was  the  trouble.  Q. 
You  were  going  up  there  to  try  the  lever?  A. 
Yes.  Q.  And  he  was  going  to  And  what  was 
tbe  matter  with  the  machine?  A.  I  think  so. 
*  *  *  Q.  He  looked  at  the  friction  wheel  ? 
A.  Y^,  I  think  be  did  notice  It  and  started 
to  walk  around  the  carriage."  Admitting 
that  this  testimony,  standing  alone,  would 
be, enough  to  support  tbe  charge  of  contrlbu- 
tocy ,  negligence,  when  taken  in  connection 
with'  other  testimony  of  the  same  witness 
and  the  testimony  of  the  respondent,  It  does 
not  bear,  tbe  construction  put  upon  It  1^ 
counsel  for  appellant.  Respondent  bad  tes- 
tified that,  after  bis  Interruption,  be  was. 
proceeding  in  bis.  usual  way  to  tbe.jglasber. 
sair9,.and  that  it  was  not  bis  duty— 4S  in- 
deed it  was  not— to  fix  tbe  clutch,  and.  that 
he  (amended  to  teU  tbe  millwright  if  be  saw 
blinl  Tiiere  was  i^ufflcient  to  warrant  the 
Jury  In  finding  that,  after  aUowing  the  mo- 
me^itary  Interruption  and  show  -of  interest 
and  word  of  advice,  which  were  natural  un- 
der the  circumstances  and  a  thing  which  tbe 
average  -man  .wou^' do,  be  was  going  on 
about  his  duty.  The  disputed  fact  was  thus 
brought  to  the  attention  of  the  Jury  and  was 
decided-  against,  the  appellant.  Nor  do  we 
tbiak-  tbe  Jury  erred  in  finding  against  tbe 
appellant  on  the  assumption  of  risk..,  The 
evidence  is  abundant  to  Justify  tbe  flodlBCr 
that  respondent  was  proceeding  in  ti»  usual 
way,  avd-but  for  tbe  uBaadalaed  fall  at  tbe 
lever  It  would  have  been  perfectly  safe. 
When,  there  is  more  than  ope  way  tbat 
tbe  Nnploy6  might  have  gone  tbrongk  tbe 
mill,  each  In .  some  degree  haoaidona,  but  bo 
passageway  Is  provided  especially  by  tbe  em- 
ployer, and  tbe  employer  goes  tjde  way  usu- 
ally taken  by  <tbe  employes,  tbe  master  la- 
charged  with  notice  of  the  fact,  and  the  em- 
ploy6  will  not  be  charged  under  such  cir- 
cumstances with  contributory  negligence  or 
assumption  of  risk.  Jackson  v.  Danaher 
Iiomber  Company  (Just  decided)  102  Pac. 
416.  There  was  also  testimony  to  tbe  ef- 
fect that  respondent  did  not  know  of  tiie 
propensity  of  tbe  lever  to  fall,  and,  seeing 


It  in  an  uprij^  position,  lie  had  so  reason 
to  Bnspect  that  it  would  fall.  Neither  can 
we  h(dd  as  a  matter  of  law,  as  against  the 
finding  of  the  Jury,  tbat  respondent  bad 
abandoned  his  duty  as  an  oiler  and  become 
a  volunteer  in  the  performance  of  the  duty 
of  another,  so  tbat  be  would  be  barred  ot 
recovery.  We  find  bothlng  In  his  testimony, 
or  in  tbe  testimony  of  any  otber  witness, 
tbat  wotdd  warrant  the  conclusion  that  ha 
was  doing,  or  about  to  do,  anytlilng  Incoo- 
slstant  with  bis  duty. 

Appellant  Intnoduoed  evidence  tending  to 
show :  That  it  was  not  customary  to  guard 
tbe  lever  on  machines,  operated  as  this  car- 
riage was,  with  an  in  and  ont  friction  clutch ; 
that  the  madilne  as  advertised  by  firms  mak- 
ing standard  machines  such  as  tliis  one  was 
bad  no  contrivance  to  hold  tlw  lever  is 
place ;  that,  having  used  the  macldnery  tliat 
ta  in  ordinary  and  common  use  In  the  llae 
of  business  in  which  appellant  was  then  en- 
gaged, it  bad  di8<diarged  its  full  duty,  and 
cannot  be  held  liable  fdr  'an  accident  tbat 
might  have  been  prevented  by  tlie  use  at 
different  machines.  Upon  this  point'  the  caise 
of  Hocrman  v.  American  Fodndity  Oompaay; 
18  Wash.  287,  51  Pao.  S85,  is  tiled.  In  that 
case  tbe  cbaractet  of  the  maeUnfecy-wtes  not 
in  issue.  The  court  said:  "The  evidenbe  la 
tbls  case  sbow»— and  thd  fact  Is  not  disputed' 
— ^ttaat  madtlnery  of  tbe  cfiarkcter  imder 
conslderaition  -  *  *  *  is  in'  common :  use  1b' 
fwiQdrles  and  in  «ttaer  iike  shops."  But  bete 
tbe  ^oeation  was  snbmittcd-to' the  jury  upon- 
a.  dear  conflict  Ot  tbe  evidence.  More  than 
that;  there  was  teatitBoqy.going  to  abow  that; 
by  tbe' mnployment  of  one  of  several  simple- 
and  loaxpenalTe  guards,  the  lever  cOuId'haT«< 
been  secured  so  that  there  wkMild  taavte  been 
no  possibility  of  aoeMeot  In:  Towle  v.  fSthn- 
aon  Mill  Company,  88  Wash.  805, 74  Pac.- Wl, 
tbe  machine  started  automaMeaily,  and, 
amonr  tbe  defenses  urged,  was:  one  that  0ie 
machine  was  of  standard  grade  and  audi 
as  was  in  .general  use  and '  reasonably -safle 
for  tbtt  purposes  intended.  Yet  a  recovery' 
was  allowed  to  stand.  -'The  logic  o<  that  cate- 
is  that  tbe  Hoffman  Caae  only  applies  where' 
tbe  faot  i»  not  disputed.  In  the  case  or 
Crooker  v.  Pacific  Lounge  ft  Mattress  Com- 
pany, 28  Wash.  30,  68  Pac.  860,  tbe  court 
said:  "If  there  can  be  placed  upon  a  machine 
a  simple,  inexpensive  guard,  in  common  use, 
which  will  obviously  reduce  the  danger  «Mr 
its  operation,  such  fact-  surely  may  be  taken 
Into  consideration.  In  connection  with  the 
otber  facts,  to  determine  whether  tbe  mas- 
ter in  tbe  particular  Instance  has  acted  as 
a«^  ordinarily  prudent  person  would  have 
done."  See,  also,  Hencke  v.  Babcock,  24 
Wash.  666,  64  Pac.  755. 

Counsel  for  appellant  cites  many  case^ 
with  one  exception  against  railroad  compa- 
nies, where  a  recovery  was  denied  to  tbe 
plaintlfT  when  It  appeared  that  he  bad  at- 
tempted to  go  between  cars,  depending  on 
tbe  cars  remaining  stationary.    These  cases 
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do  not  seem  to  ub  to  1)6  in  polat.  In  all  of 
them  it  is  shown  that  the  risk  assamed  is 
each  as  would  hare  been  shunned  by  a  man 
of  ordinary  prudence.  A  chance  was  talcen; 
bat  in  the  case  at  bar  respondent  knew  that 
the  moTing  of  the  carriage  depended  on  the 
lever.  He  had  a  right  to  assume  that,  so 
long  as  the  leVer  stood  upright,  in  plain 
sight,  Tinattended,  there  would  be  no  move- 
ment of  the  carriage.  He  had  frequently 
passed  that  way;  'the  carriage  being  held 
stationary  for  that  purpose.  This  case  falls 
rather  within  the  rule  of  the  Crooker  Case, 
where  a  recovery  was  allowed  upon  facta  not 
at  all  dissimilar  to  the  showing  made  In  this 
case.  We  have  read  the  instructions  of  the 
eonrt,  and  Arid'  that,  notwithstanding  the  re- 
fusal of  the'  court  to  give  a  number  of  re- 
qnested  instructions,'  the  Issues  were  fairly 
stated  and  prepw  Iniitructions  given  by  the 
eourt.  So  that  no  prejudice  resulted  to  the 
appellant  on  that  account 

Other  errors  are  assigned,  on  an  offer  of 
testimoBy  which  it  is  alleged  counsel  for  re- 
spondent knew  to  be  Incompetent,  and  upon 
misconduct  of  connsel,  and  a  strong  argu- 
ment made  to  the  efFect  that  a  party  should 
not,  under  such  circumstances,  be  put  to  the 
necessity  of  reserving  an  exception  or  ask- 
ing the  coort  to  charge  the  Jury  to  disabuse 
their  minds  of  any  impression  made  by  the 
nnwarranted  offer  or  conduct  Whatever  may 
he  said  in  this  behalf— and  there  is  much — 
trials  would  never-  be  ended  If-  courts  pre- 
■nme  error  from  every  nnwarranted  incident 
occurring  at  the  trial.  In  the  absence  of  a 
positive  showing  of  prejudice,  or  a  verdict 
contrary  to  a  clear  preponderance  of  the  evi- 
dence, where  exception  is  not  reserved  to  the 
alleged  misconAnct,  we  must  presume  that 
the  trial  -court  has  protected  the  interest  of 
the  litigant  by  timely  observation  to  the  Jury 
whenever  it  was  necessary. 

It  is  further  contended  that  the  verdict  of 
the  Jury  was  exeesslve.  Respondent  was 
about  60  years  of  age  when  injured.  He  was 
In  the  hospital  for  two  weeks,  and  was  treat- 
ed for  a  lAonth  i>r  two  thereafter,  and  was 
on  crutches  until  about  August  1st  following 
the  aecldent.  His  ankle  and  foot  were  crush- 
ed so  that,  In  healing,  the  Joint  is  enlarged. 
He  says  he  suffers  some  pain  all  the  time, 
and  Is  compelled  to  walk  with  a  cane.  The 
testimony  of  the  physicians  shows  that  the 
bouee  of  his  ankle  are  healed,  but  the  injured 
ankle  Is  from  a  half  to  three-quarters  of  an 
inch  larger  than  the  other.  The  ankle  is  not 
normal,  and  will  probably  never  be  quite  so. 
The  sldewlse  motion  of  the  foot  is  about  nor^ 
mal,  but  the  up  end  down  motion  at  the  ]»• 


step  Is  restricted.  The  consequences  of  the 
Injury  might  have  been  <nereom»  to  a  great- 
er extent  by  a  more  vlgorons  treatment  at 
the  time,  and  mlgM  now  be  Improved  by 
like  treatment.  Respondent  has  followed,  to 
some  extent,  the  trade  of  trunktnaker  and 
carpenter.  In  which  occupations  he  had  earn- 
ed from  $3  to  |4  a  day,  although  he  had 
"farmed  a  good  part"  of  his  life.  He  had 
been  a  shar^older  in  the  mill  in  which  he 
was  Injured  prior  to  the  time  it  was  purchas- 
ed by  appellant.  Following  the  accident  be 
again  went  to  work  for  appellant,  taking  oth- 
er employment  at  a  wage  of  $2.60  per  day, 
the  same  wages  he  had  received  before  the 
accident  He  kept  this  Job  about  a  month 
and  a  half,  or  until  he  quit  It  to  bring  this 
suit.  Damages  in  a  case  of  this  kind  are  to 
be  adjusted  on  the  theory  of  compensation, 
rather  than  punishment  and  when  so  con- 
sidered the  verdict  should  be  reduced.  The 
earning  Capacity  of  the  claimant  should  l)e 
measured,  not  by  what  a  man  might  earn  In 
another  employnient,  but  by  what  he  is  earn- 
ing when  injured,  unless  it  be  shown  that 
the  present  employment  is  temporary;  other- 
wise damages  would  be  speculative.  So,  In 
this  case,  the  jury  must  have  assessed  the 
damages  upon  the  basis  of  a  wage  which  re- 
spondent testified  he  was  able  to  earn  in  an- 
other employment,  but  one  in  which  he  was 
not  engaged,  nor  was  there  any  testimony  to 
show  that  he  expected  or  Intended  to  engage 
In  it.  We  believe  the  verdict  was  excessive 
on  the  theory  that  a  loss  of  earning  capacity 
was  not  sufficiently  shown  to  warrant  the 
amount  returned,  and  that  It  should  be  re- 
duced In  the  sum  of  $2,376. 

If  respondent  elects  to  accept  the  sum  of 
$4,000  within  10  days  after  the  remittitur  Is 
filed,  the  case  wQl  be  afllrmed;  otherwise  a 
new  trial  is  granted.  Respondent  wU  re- 
cover costs  in  this  court 

RUDKIN,  a  T.,  and  FULpI^BBTON  and 
GOSE,  JJ.,  concur. 

MORRIS;  J.  I  dissent  l%e  amount  of  the 
verdict  considering  the  character  and  ex- 
tent of  the  Injury,  especially  in  view  of  the 
testimony  that  the  condition  of  respondent's 
ankie  is  largely  due  to  his  refusal  to  submit 
to  proper  treatment  Is,  to  my  mind,  conclu- 
sive that  the  Jury  In  determining  their  ver- 
dict were  Inflneneed  by  some  Improper  mo- 
tive, and  that  the  "excessive  damages"  found 
by  the  majority  opinion  show  the  lnflu«ice 
of  passion  and  prejudice. 

For  this  reason  the  Judgment  should  be  re- 
versed, and  a  new  trial  ordered. 
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.  (Swpixiae  Oouit  at  WMUngtoB.     Oot  29, 
1900,) 

(I    1*)— Enwrr-^DuoHABOC 
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1.  Patuuit 
Debt. 

The  obli^r's  Intention  is  important  ia  de- 
(•rminlny  tlie  qaestion  whether  obllj^tioda  have 
M  have  not  been  extingniahed  bjt  pasanent. 
'  [GSd.   Note^ — E\>r  other  caaea,   see   Paitnwnt, 
Cent.  Dig.  {{  1,  3;   Dec.  Di«.  I  1.*] 

2.  HUNIOIFAI.  COBPOBATIOHB  (S  01S*)-PD»U0 

Bebt— Patioewt. 

The  use  of  its  general  fand  by  the  dt;  of 
Seattle  to  accomplish  its  obHaation  to  pay  «ar- 
r»nts  isaned  by  the  dty  of  Ballaid  bef«re  it*  an- 
nexation under  Laws  1908,  9,  282,  c  145,  pto- 
Tidiog  that  no  property  of  either  corporation 
shall  be  taxed  to  pay  the  debta  of  the  other,  did 
not  extinguish  the  indebtedneas,  but  it  still  ex- 
isted as  a  charge  against  the  territory  annexed 
so  as  to  authonae  isBue  of  funding  bonda  to  be 
paid  by  such  territory;  the  ordinance  directing 
such  use  of  the  dty^s  funds  showing  that  the 
object  was  to  take  up  the  warrants  and  refund 
them  by  a  bond  lasne. 

[Ed.  Note.— For  other  caaes,  aee  Mnnidiwl 
Corporations,  Cent  Dig.  (  1905;    Dec.  Dig.  | 

&  MumoiPAi.  OoBPOBAnoRa  (f  918*)— Pcb- 
uo  Dbbi>— LnnTATien  or  Axotmr-iUn- 

-  nOATIOR  BT  YOTBBS. 

Hie  fact  that  the  debt  of  the  territory  an- 
nexed to  a  city  exceeds  the  constitutional  limit 
does  not  render  the  whole  debt  illegal,  and  the 
ezoaas  only  requites  ratificati<Hi  t^  the  voters  in 
TOting  on  the  issue  of  funding  bonds. 

(EM.  Note.— For  other  case%  see  Municipal 
Corporations,  Dec  Dig.  |  918.*] 

4.  mtjniolpai,  cokpobations  (j  912*)-publi0 

DkbiwAid  to  Cobpobatiohs. 

The  constitutional  provision  iirohllAting  cit- 
ies from  loaning  their  money  or  eiedit  in  ttd  «t 
any  other  corporation  does  not  api^y  to  the  is- 
sue of  funding  bonds  for  the  payment  of  debts 
of  territory  annexed  to  the  dly. 

[E3d.  Note.— For  other  eases,  see  Munldpal 
Corporations,  Cent  Dig.  K  1902-1904;  Dec. 
Dig.  I  912.>] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  John  F.  Main,  Judge. 

Action  by  F.  F.  Fisher  and  others  against 
the  City  of  Seattle  and  another.  From  a 
Judgment  for  defendants,  plalntiffa  appeaL 
'Affirmed. 

J.  P.  Wall,  for  appellants.  Scott  Calbonn 
and  Bruce  C.  Shorts,  for  respondents. 

MOnNT,  3.  The  appellants  brou^t  this 
action  to  prevent  the  dty  of  Seattle  from 
disposing  of  certain  bonds,  and  from  levying 
a  tax  npon  certain  property  to  pay  the  said 
bonds  and  the  indebtedness  evidenced  there- 
by. The  lower  court  sustained  a  general  de- 
munrer  to  the  complaint  Plalntiffa  elected 
to  stand  upon  the  allegations  of  the  com- 
plaint, and  the  action  was  dismissed.  Tliey 
appealed  from  that  judgment 

The  complaint  alleges,  in  substance:  That 
the  plaintiffs  are  the  owners  of  certain  lots 
In  the  Thirteenth  ward  of  the  city  of  Seat- 
tle; that  prior  to  May  20,  1907,  the  said 
Thirteenth  ward  was  a  mnnldpal  corpora- 


Ballard;  t)iat-09  saia  Atkfe  ^aniu^  Tf«s  isgr, 
ularly  annexed  to  the  dty  of  Seattle  as  the 
Thirteenth  ward  thereof;  that  at,  the  Owe  of 
such  annexation  the  indebtedness  of  the  dtjr, 
of  Ballard  was  1103,192.3,7,  and  the  avaUabie 
assets  amounted  to  $12,712.76,  leaving  a  net 
indebtedness  of  |90,47p.61 ;  that  the  taxable 
property  of  Bollard,  as  shown  by  the  last 
assessment,  amoonted  to  $4,741,119;  that 
such  Indebtedness  exceeded  the  constitution- 
al limit  of  1^  par  cent  of  the  taxable  prop- 
erty of  Ballard;  that  after  anne^i^tibn'  of 
Ballard  to  the  <>lty  of  Seattle  that  city  p^ 
ed  an  ordinance,  entitled  "An  ordinance  ap- 
propriating $72,600,,  or  BO  mnch.thereof  aa 
may  be  necessary,  out  of.  the  general  fund, 
for  tlie. purpose. of  retirUig,  certain  outstandi- 
Ing  warranty  of  the  ^Ity  oit  Ballard,  aothor- 
Izlng  the  drawing  and  paying  of  general 
fund  warrants  therefon,  and  directing  .the 
dty  treasurer  to  collect  said  warrants," 
TTbich  ordinance  became  effeictlve  In  Jnly» 
1907;  that  said  city  of  Seattle  thereafter 
paid  $65,000  of  the  aforesaid  Indebtedness  of 
the  city  of  Ballard,  and  on  March  8,  1908^ 
the  dty  of  Seattle  submitted  to  all  the  voters 
of  the  entire  dty  the  qoeetlon  of  ratlficatloa 
of  the  Illegal  Indebtedneas  of  the  former  cUf 
of  BaUard,  and  the  further  question  of  Is- 
suing $65,000  of  bonds  for  the  purpose  ot 
selling  the  same  and  returning  to  the  0ty  of 
Seattle  the  money  expended  in  the  paymept 
0{f  the  debt  of  the, dty  ot  BaUard.;  that  the 
entire  city  of  Seattle  rf^tifled  tlie  Indebted- 
ness and  voted  to  ifsae  sucitk  bond#;  thi^t. 
immediately  thereafter  the  dty  of  Seattle  la- 
sued  and  offered  said  $65,000  of  bonds  for 
sale,  and  is  now  attempting  to  sell  the  same; 
that  said  bonds  were  made  redeemable  by 
taxation  njion  the  Thirteenth  ward  only; 
and  that  in  the  year  1908  the  dty  levied  a 
tax  of  .51  mills  upon  the  property  in  said 
ward  to  pay  Interest  on  sudi  bonds.  Appel- 
lants argue:  That  the  payment  of  the  In- 
debtedneas by  the  dty  of  Seattle  extinguish- 
ed the  debt;  that  the  dty  of  Seattle  may  not 
fond  an  Indebtedneas  which  does  not  exist; 
that,  if  the  Indebtedness  exists  at  all,  it  la 
iUegid  because  In  excess  of  the  constitutional 
limitation,  and  has  not  been  validated  by  the 
voters  of  the  Thirteenth  ward  whose  proper- 
ty Is  liable  for  the  debt;  that  the  city  of 
Seattle  cannot  loan  its  money  or  credit;  and 
that  the  tax  levied  is  void.  We  shall  brief- 
ly consider  these  contentions. 

The  fact  that  the  dty  of  Seattle  appropria- 
ted from  its  general  fund  $72,500  for  the  pur- 
pose of  retiring  certain  outstanding  warrants 
Issued  by  the  dty  of  Ballard,  and  actually 
paid  $65,000  thereof,  did  not  necessarily  ex- 
tinguish such  Indebtedness  so  as  to  relieve 
the  taxable  property  of  Ballard,  unless  It 
was  dearly  intended  to  do  so.  Bardsley  v. 
Sternberg,  18  Wash.  612,  52  Pac.  261,  624.  It 
was  said  In  that  case:    "The  Intoition  of 
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(thestion  whether  obligatlonB  have  or  have 
not  been  extinguished."  The  statute  under 
whidb  the  district  comprising  Ballard  was 
annexed  to  Seattle  expressly  provided  "that 
no  property  within  either  of  the  former  cor- 
porations 80  consolidated  shall  ever  be  taxed 
to  pay  any  portion  of  any  Indebtedness  of 
either  of  the  other  of  such  former  corpora- 
tions contracted  prior  to  or  existing  at  the 
time  of  such  consolidation."  Laws  1903,  p. 
282,  c.  145.  If  the  city  of  Seattle  undertook 
by  the  ordinance  mentioned  to  use  its  gen- 
eral fund  for  the  purpose  of  paying  an  in- 
debtedness contracted  by  the  city  of  Ballard 
before  annexation,  such  ordinance  was  in  the 
face  of  the  statute  quoted.  Before  the  ordi- 
nance is  held  to  require  acts  to  be  done  In 
violation  of  the  statute.  It  moat  clearly  ap- 
pear to  do  so.  At  the  time  this  ordinance 
was  passed,  Ballard  had  been  annexed  to 
the  city  of  Seattle  as  the  Olilrteentb  ward 
thereof.  Seattle  was  therefore  under  obli- 
gation to  exercise  its  taxing  pbwer  over  the 
annexed  territory  in  order  to  pky  the  indebt- 
edness of  such  territory,  which  for  all  pur- 
poses of  government  was  a  part  of  the  city 
of  Seattle.  De  Mattos  v.  New  "Whatcom,  4 
Wash.  127,  29  Pac.  933. 
;  An  examination  of  the  ordinance  clearly 
shows  that  there  was  no  intention  on  the 
part  of  the  dty  of  Seattle  to  extinguish  the 
Indebtedness  or  retire  the  warrants  so  as  to 
relieve  the  property  liable  therefor;  but  the 
object  clearly  was  to  take  up  these  warrants 
and  refund  them  by  a  bond  issue.    Money 


was  advanced  or  loaned  by  one  fond  to  as- 
otber  In  order  to  accompltsb  that  pnrpoae 
more  readily.  The  city  has  authority  to  ad- 
vance or  loan  mon«y  from  one  fond  to  an* 
other.  City  Charter,  art.  9,  |  17.  The  pay- 
ment of  the  original  warrants  In  this  way 
did  not,  in  our  opinion,  extinguish  the  in- 
debtedness; but  such  indebtedness  still  ex- 
isted as  a  charge  against  the  property  of  the 
Thirteenth  ward,  and  the  city  might  there- 
fore Issue  funding  bonds  to  be  paid  by  tfa« 
property  in  such  ward.  It  may  be  conceded 
for  the  purposes  of  this  case  that  the  lndebt< 
edneas  of  Ballard  prior  to  annexation  was  in 
excess  of  the  constitutional  limit ;  but  It  does 
not  follow  therefrom  that  the  whole  of  such 
indebtedness  was  illegal  or  required  ratifi- 
cation. The  excess  only  would  require  ratt- 
flcation.  The  complaint  shows  that  the  city 
has  funded  but  965,000,  which  is  well  wlthla 
the.  constitutional  limit.  It  cannot  be  assnm-' 
ed  that  the  city  is  funding  any  of  the  illegal 
debt,  if  any  existed.  It  follows,  from  the 
fact  that  Ballard  had  I)ecome  annexed  to  the 
city  of  Seattle. and  was  a  part  of  that  dty, 
that  the  provision  of  the  Constitution  pro- 
hibiting cities  fromi  loaning  their  money  or 
credit  in  aid  of  any  other  corporation  does 
not  apidy  in  this  case. 

We  thlnlc  no  cause  of  action  is  stated  in 
the  complaint,  and  the  Judgment  appealed 
from  is  therefore  affirmed. 

RUDKIN,  0.  J.,  and  CROW  and  PARKEXt. 
JJ.,  concur. 
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Ex  parte  LUCAS. 
(Sopreme  Court  of  Idaho.     Not.  2,  1909.) 

1.  CKIMINAI.  I^W  ({  260*)— IMPBISONUXNT  FOB 

Fine  ob  Costs— Conviction  on  Appeai,. 
Under  the  provisions  of  sections  7232  and 
TB94  of  the  Revised  Codes,  the  trial  court  may 
impose  an  alternative  sentence  of  imprisonment 
against  the  defendant  in  case  of  failure  to  pay 
the  fine  or  costs,  or  both  fine  and  costs,  as  the 
case  may  be.  These  sections,  however,  have  ref- 
erence to  the  judgment  upon  the  original  trial 
of  a  criminal  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I  609 ;   Dec.  Dig.  i  260.*] 

2.  Cbiminai.  Law  (i  260*)  —  lUFBisoimxinr 
FOB  Fine  ob  Costs— Convictiok  on  Appeal. 

Where  a  defendant  is  convicted  in  a  police 
or  Jnstice's  court,  and  thereafter  prosecutes  an 
appeal  to  the  district  court,  and  gives  an  un- 
dertaking for  a  stay  of  proceedings  on  the  judg- 
ment, as  provided  for  oy  section  8324  of  the 
Revised  Codes,  and  is  thereafter  convicted  in 
the  district  court,  it  is  the  duty  of  the  latter 
court,  under  the  provisions  of  section  8327  of 
the  Revised  Codes,  to  enter  a  judgment  for  a 
fine  imposed  or  costs,  or  both  fine  and  costs, 
against  the  defendant  and  his  sureties  in  the 
same  manner  as  a  judgment  is  entered  in  a 
civil  action,  and  execution  should  thereupon  is- 
sue on  such  judgment.  In  such  case  the  dis- 
trict court  has  no  jurisdiction  or  authority  to 
impose  an  alternative  judgment  of  imprison- 
ment against  the  defendant  in  case  he  fail  to  pay 
the  fine  or  costs,  or  both  fine  and  costs. 

[Eld.  Note.— For  other  caae.s.  see  Criminal 
Law,  Cent.  IHg.  {  609 ;  Dec.  Dig.  !  260.*] 

8.  Cbivinal  Law   (S  260*)— Impbisonment— 

Conviction  on  Appeal. 

Section  8327  of  the  Revised  Codes  does  not 
prohibit  the  district  court  alao  entering  an  un- 
qualified and  independent  sentence  of  imprison- 
ment against  the  defendant,  convicted  on  appeal, 
in  addition  to  any  fine  and  costs,  where  such 
additional  sentence  is  allowed  as  a  i>art  of  the 
penalty  for  the  specific  offense  of  which  the  de- 
fendant was  convicted. 

[Ed.  Note.— #'or  other  cases,  see  Criminal 
Law,  Cent.  Dig.  I  600;    Dec.  Dig.  i  260.*] 

4.  Cbiminai.  Law  (§  260*)— Judgment  on  Ap- 
peal. 

The  civil  judgment  authorized  by  the  pro- 
vision of  section  ^27,  Rev.  Codes,  may  be  en- 
tered against  a  defendant  and  his  sureties  in 
the  district  court,  whether  they  be  prtesent  in 
court  or  fail  to  appear. 

[Ed.  Note.— For  other  cases,  tee  Criminal 
Law,  Cent.  Dig.  i  688 ;    Dec.  Dig.  S  260.*] 

(ByllabiM  by  the  Court) 

Original  application  by  Ira  Alzamon  Lacaa 
for  a  writ  of  habeas  corpus.  Writ  granted, 
and  prisoner  discharged. 

OuBtave  Kroeger  and  J.  C.  Johnston  (W.  B. 
Davidson,  of  counsel),  for  petitioner.  D.  C. 
McDongall,  Atty.  Gen.,  and  J.  H.  .Peterson, 
Aast  Atty.  Gen.,  for  th«  State. 

AILSHIE:,  J.  The  petitionee  was  convicted 
in  the  police  court  of  Boise  of  the  crime 
of  assault,  for  violation  of  section  667  of  the 
Revised  Ordinances  of  Boise  City,  and  there- 
upon was  fined  the  sum  of  $50.  He  appealed 
to  the  district  court,  and  gave  an  nndertaklng 
in  the  sum  of  $200,  in  eonfonnlty  with  the 
provision    of   section    8324   of    the    Revised 


Codes.  The  case  thereafter  duly  and  regu- 
larly came  on  for  trial  In  the  district  court, 
and  the  defendant  was  convicted,  and  the 
trial  court  pronounced  the  following  sen- 
tence: "That  whereas,  the  said  Ira  Alzamon 
Lucas  having  been  duly  convicted  in  this 
court  of  the  crime  of  assault,  it  is  therefore 
ordered,  adjudged,  and  decreed  that  the  said 
Ira  Alzamon  Lucas  is  guilty  of  assault,  and 
that  he  be  punished  by  Imprisonment  in  the 
county  Jail  of  the  county  of  Ada,  state  of 
Idaho,  for  a  term  of  50  days  or  pay  a  fine 
of  $100,  or  $2  for  each  day  of  the  imprison- 
ment not  served."  In  default  of  payment  of 
the  fine,  the  defendant  was  committed  to  the 
custody  of  the  sheriff,  and  subsequently  ap- 
plied to  this  court  for  a  writ  of  habeas  cor- 
pus. The  writ  waa  issued,  and  the  prisoner 
was  brought  Into  this  court,  together  with 
the  return  of  the  sheriff,  showing  the  Judg- 
ment and  conviction  as  above  stated. 

The  petitioner  contends  that  where  a  con- 
viction has  been  had  in  a  Justice  or  police 
court,  and  an  appeal  has  been  taken  in  con- 
formity with  law,  and  an  undertaking  has 
been  given  for  a  "stay  of  proceedings  under 
the  judgment,"  as  provided  by  section  8324, 
and  he  is  subsequently  convicted  in  the  dis- 
trict court,  no  other  or  different  Judgment 
can  be  Imposed  upon  him  than  that  provided 
In  section  8327  of  the  Revised  Codes.  That 
section  reads  as  follows :  "If  upon  the  trial 
in  the  district  court  the  defoadant  is  con- 
victed, Judgment  must  be  rendered  against 
the  defendant  and  hJs  suretlea  for  the  costs 
In  both  courts,  and  for  any  fine  imposed  by 
the  district  court;  and  If  such  fine  and  costs 
be  not  paid,  execution  must  be  issued  thereon 
against  the  defendant  and  his  Burettea;  bat 
the  sureties  are  not  liable  on  any  such  Jndg- 
m.«it  or  execution  beyond  the  amount  of  their 
undertaking.  If  the  defendant  fttils  to  ap- 
pear and  prosecute  his  appeal.  Judgment  must 
be  entered  by  the  district  court  against  the 
defendant  and  his  aoreties  In  the  amount  of 
the  undertaking." 

It  la  contended  on  bduiU  of  the  state  that 
under  the  provision  of  section  7232,  "when- 
ever any  fine  is  Imposed  for  any  felony  or 
misdemeanor,  whether  such  be  by  statnte  or 
at  common  law,  the  party  upon  whom  the  flue 
la  imposed  shall  be  committed  to  the  county 
jail,  when  not  sentenced  to  the  state  prison, 
until  the  fine  is  paid;  and  he  shall  be  im- 
prisoned at  the  rate  of  one  day  for  each  two 
dollars  until  such  fine  is  paid,"  and  that 
under  the  provision  of  section  7994  "a  Judg- 
ment that  the  defendant  pay  a  flue,  or  pay 
costs,  or  pay  both  fine  and  coats,  may  alao 
direct  that  defendant  be  Imprisoned  until  the 
fine,  or  costs,  or  both  fine  and  costs,  have 
been  satisfied,"  at  the  rate  of  $2  per  day 
for  each  day's  Imprisonment  The  Attorney 
General  contends  that  under  the  provlaiona 
of  these  sectione  of  the  statute  the  district 


*For  other  caaes  see  ume  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
104P.-42-  ' 
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court' may  enter  aii  aTtematlve '  judgment  of 
Imprisonment  in  an  appeal  case,  where  the 
defendnnt  falls  to  pay  the  fine,  or  fine  and 
costs,  as  the  case  may  be. 

Section  2216  of  the  Revised  Codes  provides 
that  "aptieais  may  be  taken  from  the  judg- 
ments of  the  police  judge,  in  the  same  man- 
ner as  appeals  are  taken  from  the  Judgments 
of  justices  of  the  peace  in  criminal  eases." 
It  follows,  from  the  provisions  of  this  section 
of  the  statute,  that  as  soon  as  a  defendant, 
who  has  been  convicted  In  n  police  court,  be- 
gins to  pursue  his  remetly  by  appeal,  he  is 
thereupon  subjected  to  the  provisions  of  the 
state  law  with  reference  to  the  prosecution  of 
appeals,  trials  de  novo,  and  the  entry  of 
judgment  thereon  In  the  district  court.  Un- 
der this  authority  he  Invokes  the  provisions 
of  section  8324,  and,  when  he  gives  an  under- 
taking for  the  stay  of  proceedings,  such  un- 
dertaking inures  to  the  beneflt  of  the  state. 
If  he  is  thereafter  convicted  upon  the  same 

'  charge,  he  Is  undoubtedly  subject  to  the  pro- 
visions of  section  8327,  and  should  have  the 
judgmMit  entered  against  him  In  conformity 
with  the  provisions  of  that  section  of  the 
statute.  Under  the  provisions  of  sections 
7282  and  7994  of  the  Revised  Codes,  the  trial 
court  may  impose  an  alternative  sentence  of 
imprlMmment  hi  case  of  failure  on  the  part 
of  the  defendant  to  pay  the  fine  or  costs, 
or  both  fine  and  costs,  as  the  case  may  l>e. 
These  sections,  however,  have  reference  to 
the  original  trial  of  criminal  cases,  while 
section  8S27  has  reference  to  jiidgments  in 
such  eases  on  appeal.    It  Is  a  well-recognised 

•  rule  of  statutory  conirtrnctlon  that  dltterent 
atatutes  bearing  on  the  same  subject  must 
be  construed  In  |>arl  materia,  and  that.  If 
poaelble,  the  court  will  do  construe  tbem  as 
to  glare  full  force  and  effect  to  every  provi- 
sion of  the  statute.  Construing  the  provl- 
•ions  of  section  8327,  in'  view  of  and  In  har- 

'<niony  with  the  provisions  Of  sections  7282, 
7994,  and  8324.  we  have  no  doubt  but  that 
it  was  the  legislative  Intent,  In  enacting  the 
former  Beetlon,  that, 'Upon  conviction  In  the 
district  court  on'  appeal,  any  judgment  there 
rendered  and  entered  for  a  fine  imposed  by 
the  district  court,  and  for  any  and  all  cofrta, 
both. In  the  district  court  and  the  inferior 
court  must  be  rendered  and  entered  against 
the  defendant  and  his  sureties,  in  the  aanle 
manner  as  Judgment  is  entered  in  a  d'vll 
action,  and  that  thereupon  execution  must 
Issue  on  ^uch  judgment. 

We  are  equally  clear  that  the  provisions 
of  secUon  8827  do  not  prohibit  the  district 
court  also  entering  an  imqnallfled  sentence 
of  imprisonment,  in  addition  to  the  fine  and 
costs.  In  any  case  where  Imprisonment  is  al- 
lowed as  ft  part  of  the  punishment  for  such 
offense.  This  Statute  does  not  contain  any 
prohibition  against  the  district  court  ren- 
dering a  Judgment  of  imprisonment  In  vaA 
case,  aa  well  as  one  of  fine.  It  merely  un- 
dertakes to  point  out  the  method  of  render- 


ing and  entering  Judgment  against  the  de- 
fendant on  appeal  fbr  any  fine  Imposed,  to- 
gbtbef  wkh  the  costs  In  the  action.  In  the 
present  case  the  district  oonrt  has 'not:  at- 
tempted to  enter  any  nnquallfled  sentence  of 
Imprisonment  against  the  iietltloner.  ■  Aft 
we  read  the  judgment  set  out  in  the  return, 
the  Imprisonment  was  Intended  'only  in  case 
till'  petitioner  tailed  to  pay  the  fine  Impos- 
ed. In  tills  condition  of  the  .case'  the  judg- 
ment Is  clearly  unauthorized,  and  affords  no 
basis  or  authority  for  the  defendant  sheriff 
detaining  petitioner  and  restrahiing  him  of 
his  liberty.  It  appears  that  under  the  pro- 
visions of  the  ordinance  of  Boise  City  (sec- 
tion 067,  Revised  Ordinances)  the  court  bad 
the  authority  to  either  fine  or  imprison  the 
defendant,  or  both,  as  he  might  deem  best 
and  necessary  to  meet  the  ends  of  Justice. 
It  is  sufficient,  however,  to  say  that  Jbe  bae 
not  undertaken  to  exercise  the  right  and 
power  of  Imposing  an  unqualified  Jail  sen- 
tence, lie  has  rather  confined  himself  to 
an  alternatire  sentence.  Id  the  event  the  de- 
fendant failed  to  pay  the  fine  Imposed. 
What  Is  here  said  has  reference  only  to  the 
Imprisonment  of  petitioner,  and  has  no  ref- 
erence to  the  validity  of  the  sentence  to 
pay  fine  and  costs.  The  civil  judgment  may 
lie  entered '  against  petitioner  and  bis  sure- 
ties under  section  8327,  whether  they  be 
present  in  court  or  fall  to  appear. 

For  the  reasons  above  stated,  the  petition- 
er is  discharged. 

SULLIVAN,  C.  J,  concurs. 

STE3WART,  J.  (specially  coriciirrlng).  I 
concur  In  the  conclusion  reached  by  the 
majority  of  this  court,  as  expressed  .In  the 
opialpn  of  Justice  AILSHIE.  Unijer  the 
provisions  of  section  7232,  Rev.  Codes,  when- 
ever-any  BAe  is  imposed  for  a  misdemeanor, 
■T<'hether  such  be  by  statute  or  at  coftimon 
law,  tjbe'  party  upon  whom  the  ilne  le  Im- 
posed shall  be  committed  ti>  the  county  Jail 
wtta  tke-flae  is-pald,  juod  shall  be  tmittlaon- 
ed  iat  the'-rate^c^  one-  day  for  each  $2  until 
such  fine  Is  paid.  ■  Under  "ttie  •  provtotoiM  of 
this  jSectlon,  tt  would  seem  to  be  maodailpry 
upon  the  court  to  commit  the  prisoner  juif- 
tll  the  fine  lis  paid  at  the  rate  of  |2  per  day; 
but  under  the  provisions  of  section  7994  it 
would  seem  to  \k  discretionary  •with'  "the 
doilrt  as  to  whether  or  not  the  defendant  be 
committed '  in  default  of  -  the  payment  ef 
the  fine  and  costs,  for  In  that  section  It  Is 
provided:  "A  Judgment  that  the  defendant 
pay  a  fine,  or  pay  costa,  or  imy  both  fine 
and  codfs,  may  also  direct  that  defendant 
be  Imprisoned  until  the  fine.  Or  costs,  tit 
both  fine  and  costs,  bave  been  Batisfled.*' 
This  latter  section  seems  to  contemplate 
that  a  judgment  for  flue  or  costs,  or  both, 
iB-  to  be  entered  as  a  civil  Judgment,  and  that 
It  Is  made  discretionary  with  the  court  as 
to  whether  the  defendnnt  stigll  be  committed 
until  'such  flue  or  costs,  or  both,  are  paid. 
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WbStber,'  tii04»  theae' twcT'dactlona -of  tbe* 
statute,  the  trM  court  has  the  power  to 
Impose  as  a  jienaUy  imprlsonmest  and  a 
fine,  and  imprisonment  for  nonpayment  o£ 
Boch  fine  and  costs,  oaay  be  qnestionable,  bat 
is  not  lnT61ved  'in  tliis  case. 

Subsequent  to  tlie  enactment  of  these  two 
sections,  sections  8324  and  8827  of  tbe  ReviS' 
ed  Oodes  were  incorporated  In  the  Revised 
Statutes,  and  to  a  certain  extent  modify  and 
itmlt  the  Jurisdiction  of  tbe  district  court 
in  Imposing  punishment  in  appeals  from 
tlie  probate  and .  Justice's  court  Section 
8321  proTidea  toe  aa  undertaking  to  the  ef- 
fect that  the  appellant  will  pay  any  Judg- 
ment of  fine  and  costs  that  may  be  awarded 
against  him  oa  the  appeal,  and  section  8327 
requires  and  commands  that,  If  the  defend- 
ant be  convicted  upon  such  appeal,  then  the 
trial  court  must  render  Judgment  against  the 
defendant  and  bis  sureties  for'  the  costs  in 
both  courts  and  for  any  fine  Imposed  by  the 
district  court.  The  provisions  of  these  two 
sections  make  the  liability  of  tbe  defendant 
for  the  fine  and  costs  upon  appeal  from  a 
probate  or  Justice's  court  a  civil  liability, 
and  tbe  only  method  to  collect  tbe  same  Is 
by  tbe  entry  of  Judgment  and  the  Issuing 
of  an  execution  thereon.  The  court  is  de- 
nied the  right  of  satisfying  sncb  Judgment 
by  the  Imprisonment  of  the  defendant  This 
statute  substitutes  a  civil  Judgment  as  a 
method  of  collecting  the  flue  imposed  and 
tile  costs,  Instead  of.  the  'imprisonment  of 
tbe  defendant  for  nonpayment  of  such  fine 
and  costs  at  tbe  rate  of  |2  per  day.  In 
other  words,  mider  this  statute  the  district 
court,  upon  conviction  in  an  appeal  case 
from  tbe  probate  or  Justice's  court,  bas  no 
Jurisdiction  or '  power  to  imprison  the  de- 
fendant for  the  fine  or  costs.  Tbe  only 
method  by  wblch  sucb  fine  and  costs  can 
be  collected  is  through  civli  process.  This 
statute,  however,  does  not  take  away  from 
the  court  the  power  to  impose  imprisonment 
as  an  independent  sentence,  and  not  In  de- 
fault of  the  payment  of  the  flue  and  costs; 
and  in  this  case  the  district  court,  having 
Imposed  imprisonment  for  nonpayment  of 
a  fine  upon  an  appeal  case  from  a  police 
court,  exceeded  its  Jurisdiction  and-  rendered 
a  Judgment  wholly  onavtliorlsed  by  tbe  stat- 
ate.   . 

Thore  is  another,  matter,  in  connection 
with  tbe  Judgment  rendered  by  the  district 
court  in  this  case,  which  I  think  deserves  at- 
tention. An  examination  of  the  Judgment 
discloses  that  tbe  court  adjudges  "tliat  the 
defendant  be  pmnlsbed  and  imprlsooed  In^ 
the  county  Jail  of  the  county  of  Ada,  «tate 
at  Idaho,  for  a  term  of  50  days  or  pay  a  fine, 
of  $100,  or  $2  for  each  day  of  the  Impris- 
dnment  not  served."  While  the  form  of 
Judgment  or  its  sulSc^ncy  is.  not  question- 
ed Inntblb'  tionrti  yet  I  tbialc  the.  matter  is 
of  snch  importance  that  tbe  trial  court's 


fittentton  bheold  bo  callM  to'fhe  fic't  that 
tbe<'p«mlahmrait  imposed  i»  imprisonment,  - 
rather  tbttn  a  fine.  If  it  were  the  inten- 
tion to  adjudge  a  fine  against  tlie  defendant, 
in  default  of  the  payment  of  which  he  be 
imprlsiMied  at  tbe  rate  of  one  day  for  each 
|2  of  such  fine  or  costs,  or  both,'  then  tbe 
judgmetat  should  have  so  stated,  as  the  im- 
prisonment Is  only  upon  CMidttion  that  tbe 
fine  be  not  paid.  It  'would  have  been  t)et- 
ter,  bad  the  Jodgmant  followed  the  provi- 
BloBS  of  the  statute.  Section  T094,  Rev. 
Codes. 


Ex  parte  'WALTON. 
(Supreme  Court  of  Idaho.    Nov.  2,  1909.) 
1.  Decision  Followed. 

The  decision  of  this  court  in  the  case  of 
Ex  parte  Ira  Aizamon  Lucas,  104  Pae,  657,  fol- 
lowed and  approved. 

8.  Cbiminal  Law  (|  260*)— Iufbibonment- 
CoNvicnoR  ON  An>EAi.. 

Upon  an  appeal  to  the  district  court  from 
the  probate  or  jnstice's  court,  upon  a  conviction 
for  sellinr  intoxleatint  liquors  .  without  a.  li- 
cense, where  tbe  supersedeas  bond  is  jiven  aa 
provided  for  in  Rev.  Codes,  |  8324,  the  district 
court  has  no  power  or  juriadictlon  to  imprisoi^ 
the  defendant. 

[ESd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  600;   Dec.  Dig.  {  260.*] 

(Syllabus  by  the  Court) 

Original  application  by  B.  F.  Walton  for 
habeas  corpus.  Writ  granted,  and  prisoner 
discharged. 

W.  B.  Davidson,  for  petitioner.  D.  C.  Mc- 
Dougall,  Atty.  Qen.,  and  J.  H.  Peterson,  Asst. 
Atty.  Gen.,  for  the  State. 

STEWAUT,  J.  Tbe  petitioner  in  this  case 
'was  charged  with  tbe  crime  of  selling  intox- 
icating liquors  without  a  license,  and  was 
tried  before  a  Justice  of  tbe  peace  In  and 
for  Ada  count?.  He  was  convicted  In  the 
justice's  court,  and  fined  in  ttie  sum  of  $200. 
with  costs  taxed  at  $69.44,  and  ordered  im- 
prisoned in  the  county  Jail  till  such  fine  and 
costs  be  paid,  tbe  time  of  imprisonment  not 
to  exceed  one  day  for  each  $2  of  such  fine 
and  costs.  From  this  Judgment  be  appealed 
to  the  district  court,  and  gave  tbe  uudertak- 
Ing  provided  for  in  section  8324  of  the  fievls-' 
.ed  Codes.  Upon  trial  in  the  district  court 
be  was  convicted,  and  tbe  court  entered  tbe 
following  Judgment  against  blm:  "It  is- 
therefore  <)rdered,  adjudged,  and  decreed  that 
the  said  £.  F.  Walton  la  guilty  of  selling  in- 
toxicating liquors  without  a  license,  end  that 
he  be  punished  by  imprisonment  in  tbe  coun- 
■ty  Jail  of  tbe  county  of  Ada,  state  of  Idaho,, 
for  the  term  of  50  days,  er  pay  a  Sue  of  $100, 
or  $2  for  each  day  of  said  term  not  served. 
The'  defenda&t  'was  then  remanded  to  the 
custody  of  tbe  sheriff  of  the  county  of  Ada, 
state  of  Idaho." 

The  decision  rendered  by  this  dourt  upon 
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the  petition  of  Ira  AlEamon  lAcaa,  for  a  mlt 
of  habeas  corpus,  1b  declalre  of  this  case,  and 
for  the  reasons  stated  In  that  opinion  (104 
Paa  657),  the  judgment  rendered  by  the  dis- 
trict court  in  this  case  was  in  excess  of  the 
Jurisdiction  of  such  court,  and  the  defendant 
must  be  discharged.  The  punishment  pre- 
scribed by  Rev.  Codes,  {  1S18,  for  selling  or 
giving  away  intoxicating  liquors  without  first 
procuring  a  license,  is  a  fine  in  any  sum  not 
less  than  $100  nor  more  than  $300.  Under 
this  statute  imprisonment  cannot  be  made  a 
part  of  the  punishment  by  the  district  court, 
upon  appeal  from  a  conviction  in  a  justice's 
or  probate  court,  where  a  supersedeas  bond 
Is  given  as  provided  for  in  Rev.  Codes,  {  8824, 
and  the  district  court  is  without  power  or 
Jurisdiction  to  imprison  the  defendant 
The  petitioner  is  disctiarged. 


SULUVAN,  C.  J.,  and  AILSHIB,  J„ 

COS, 


con- 


MILLER  at  al.  y.  VILLAOB  07  MULI/AN. 
(Supreme  Court  of  Idaho.     Oct.  15,  1909.) 

1,  Municipal  Coepobations  (f  788*)  —  Dx- 
FKCTivB  Stbebi  Cbossino— Nohob  or  De- 

IXCT. 

In  order  to  liold-  a  vilUfie  liable  for  an 
injury  sustained  through  defects  in  a  street 
crossing,  of  which  defect  it  bad  no  actual  no- 
tice, it  should  be.  shown  that  the  defect  was 
■o  obvious,  and  existed  for  such  a  length  of  time, 
OS  to  indicate  that  die  authorities  knew,  or 
ought  to  have  known,  of  the  danger,  and  luid 
known  it  long  enough  to  Iiave  repaired  it. 

[Bd.  Note.— For  other  oases,  see  Monieipal 
Corporations,  Cent.  Dig.  i  1611 ;    Dec.  Dig.  i 

2.  Municipal  Cobporationb  (|  821*)  —  Dk- 
rECTivK  Walks  os  Obobsinos— Qdkbtiosb 

rOB  JUBT. 

While  It  is  a  matter  of  common  knowl- 
edge that  boaid  sidewalks  and  crossings  ordi- 
nSLTily  used  in  villages  and  cities  of  this  state 
Will  rot  and  decay  in  course  of  time,  still  the 
length  of  time  in  which  they  will  become  dan- 
gerous and  unsafe  is  so  indefinite  and  uncertain^ 
and  subject  to  so  many  influences  either  ad- 
vancing or  retarding  the  process  of  decay,  that 
no  fixed  and  definite  length  of  time  can  pe  es- 
tablished as  a  specific  time  at  and  after  which 
tlie  walk  will  l>ecome  unsafe.  The  question  of 
the  unsafe  condition  of  the  walk,  caused  by  rea- 
son of  age  and  decay,  is  purely  a  question  of 
fact,  to  be  submitted  to  the  jury  in  each  specific 
esse,  depending'  upon  the  qiecial  circnmstancea 
of  the  particular  case. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1750;  Dec  Dig.  i 
85S1.  J 

8.  MrWICIPAL  OOBPOBATTOItB  (|  791*)  —  De- 
rECTivE  Waus  OB  Cbossinob— NoTioB  or 
Defect. 

The  municipalities  of  this  state  cannot  be 
held  chargeable  with  notice  of  tiie  time  when, 
and  conditions  under  which,  a  wooden  sidewalk 
or  cross-walk  will  cease  to  be  safe  for  pedes- 
trians, merely  on  account  of  age  and  consequent 
decay,  where  no  patent  and  obvious  defect  is 
apparent. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i{  1647-1651;  Dec. 
Dig.  f  7»1.»] 


4.  UTTtaatPUi.  OoBPOBAnoMi  d  791*)  —  !>■• 

VEOTITB  CBOBB-WaXK— LlABIUTr. 

In  order  to  imi>oae  liability  <m  the  mnniei- 
pallty  for  injuries  sustained  on  a  cross-walk  by 
reason  of  the  rotten  and  decayed  condition  ol 
the  lumber  and  boards  out  of  which  the  walk 
was  donstmcted,  and  where  there  is  no  particu- 
lar or  specific  patent  defect  it  must  appear  that 
the  condition  of  the  walk  was  such  that  danger 
might  reasonably  be  apprehended  at  any  tim^ 
and  that  a  reasonably  prudent  person  would 
have  repaired  it  and  guarded  against  the  danger. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1647-1651;  I>Be. 
Dig.  f  70L»] 

5.  Municipal  Gobpobationb  {{  821*>— Irspbo* 
noN  or  Walks  and  Cbobsikob— Fbbqubh* 
or— Question  roB  Jubt.  , 

The  question  of  the  frequency  of  the  in> 
spections  and  examinations  of  sidewalks  and 
street  crossings  that  should  neoeasarlly  be  made 
by  municipal  authorities  is  a  question  of  fact; 
to  be  determined  by  the  jury  under  the  particn^ 
lar  conditions  and  circumstances  of  each  case. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  il  1745-1750;  Dea 
Digit  82i!m 

6.  MumaiPAi.  CoBPOBAnoRa  (|  768*)— Wai.ks 
AND  CBOssiNaa— Deobkb  op  Cabb. 

While  it  is  the  duty  of  villages  and  cities 
to  maintain  their  sidewalks  and  cross-walks  in  a 
reasonably  safe  condition,  the  care  and  preean- 
tion  which. would  eonstitute  reasonable  diligence 
with  reference  to  the  rwair  and  safety  of  a 
walk  in  a  remote  part  of  the  town  or  village, 
where  the  walk  is  but  little  naed,  would  not' 
ordinarily  amount  to  reasonable  caie  and  dili- 
gence with  reference  to  a  walk  or  crossing  in 
the  heart  of  the  town,  where  the  entire  popula> 
tion  passes  over  it  daily. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  ig  1S12-1616;  Dee.: 
Dig.  {  763.*1 

7.  Municipal  Coipobations  d  '  76&*).-> 
Stbeet^  and  Walks— Deqbeb  or  Case. 

'Where  the  village  asked  the  court  to  give 
tlie  Jury  an'  instruction  on  the  question  of  its 
negligence  in  reference  to  sidewalks  and  streets, 
which  instmction  contained  the  following  sen- 
tence: "A  village  is  not  guilty  of  negligence 
for  a  failure  to  build  sidewalks  on;  all  its  streets ; 
but  where  it  lias  censtncted  a  walk,  it  must 
be  kept  >n  a  reasenably  safe  condition"— it  waa 
error  for  the  court  to  strike  out  the  'werd  "rea- 
sonably," and  then  give  the  requested  instruc- 
tion as  tiins  modified.  Munidpalities  are  not 
insurers  of  the  condition  of  tlieir  streets  and 
walks,  and  the  most  that  can  be  required  is  to  ' 
maintain  them  in  a  "reasonably  safe"  condition. 

[Ed.  Note. — For  other  cases,   see   Municipal 
Corporations,  Cent  Dig.  I  1612;    Dea  Dig.  | 
763.*) 
&  PLBADtNS  <|  829*)— Sebvicb  op  Itemizbo 

Statement  — Statdtobt  Pbovisionb— MaII- 

datobt  ob  dibbctobt. 

The  provisions  of  section  4209,  Rev.  Codes, 
requiring  the  adverse  party  to  serve  an  itemised 
statement  of  the  account  sued  on  within  10  days 
after  demand  therefor,  are  not  mandatory,  but 
are  directory,  and  vest  a  discretion  in  the  trial 
court  as  to  whether  or  not  It  should  Inflict  the 
extreme  penalty,  excluding  evidence  of  such  an 
account,  where  the  part?  has  failed  to  serve  the 
statement  within  the  time  required. 

[Ed.  Note.— For  other  cases,  see  Fleadiag; 
Cent  Dig.  I  995;   Dec.  Dig.  {829.*] 

9.  Munioipai.  Cobfobations  (I  812*)  — 
Stbeets  and  Sidewalks— Pbebentatioh  op 
Clam— Neoesbitt— "Clam." 

The  provisions  of  section  2288  of  the  R^ 

vised  Codes,  requiring  that  an  itemised  state- 
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ment  of  a  "claim"  against  a  city  «r  vUlaKe,  'duly 
TsriBed  by  the  oath  of  tite  claimant,  mnat  be 
pteaented  to  the  city  or  ▼illage  avthoritiee  be- 
fore suit  is  commenced  thereon,  do  not  apply  to 
an  action  in  tort  for  a  personal  injury  sustain- 
ed on  account  of  defective  streets  or  sidewalks. 

[Kd.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent.  Dig.  i  1697;  Dec.  Dig.  { 
812.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1203-1211;    vol.  8,  p.  7604.] 

10.  Evidence  (g  824*)— Heabsay. 

The  evidence  of  rumors  as  to  the  condition 
of  a  sidewalk  or  street  crossing  is  not  admis- 
sible, in  an  action  against  a  city  or  village  for 
damages  sustained  on  account  of  a  defective 
walk. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8{  1218-1229;    Dec.  Dig.  i  324.*] 

11.  Municipal  Cobporations  (§  818*)  — 
Walks  and  CBOBSiNGB—lNjuRiEa— Actions 
—Evidence. 

In  an  case  where  there  is  no  dispute  as  to 
the  particular  place  at  which  an  injury  occurred 
on  a  sidewalk  or  cross-walk,  evidmce  of  the  de- 
fective or  unsafe  condition  of  the  sidewalk  at 
other  places  within  that  vicinity  is  incompetent 
and  inadmi^tsible,  except  it  be  in  a  case  where  it 
is  claimed  that'  the  defect  was  not  a  special  one, 
but  was  due  rather  to  the  general  decayed  and 
bad  condition  of  the  whole  walk,  of  which  the 
particular  place  where  the  injury  was  suffered 
was  a  part 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g  1734;  Dec  Dig.  i 
818.*1 

(Syllabus  by  the  Court.) 

■  Appeal    from    District    Court,    Shoshone 
County ;  W.  W.  Woods,  Judge. 

Action  by  Olive  D.  Miller  and  another 
against  the  Village  oi"  Mullan:  Judgment  for 
plaintlfts,  and  defendant  appeals.    Reversed. 

A.  O.  Kerns  and  A.  T.  fiyao,  for  appel- 
lant. 

AILSHIE,  J.  Respondents  recovered  judg- 
ment In.  the  trial  court  for  $1,B00  damages  on 
account  of  personal  Injuries  received  by  Olive 
D.  Miller,  wife  of  respondent  Qeorge  T.  Mil- 
ler, :by  falling  on  a  defective  street  crowing. 
Mrs.  Miller,  in  company  with  hertwo  grown 
dadghters  and  her  Infant  daughter,  was  trav- 
eling on  the  Second  street  crossing  ovier  Pine 
street  In  the  village  of  Mnllan,  and  stepped 
on  a  board  which  broke,  and  She  fell  and 
broke  her  leg  immediately  above  the  ankle, 
and  sustained  other  bruises  and  injuries.  On 
the  -corner  at  one  end  of  this  crossing  stood 
a  candy  store,  and  at  the  other  end  of  the 
crossing,  and  on  the  opposite  side  of  Pine 
street,  stood  tlie  electric  light  plant  Mrs. 
Miller  and  her  daughters  had  come  down 
Pine  street,  and  the  girls  bad  preceded  her 
several  feet,  and  were  on  the  cross-walk, 
havliig  passed  over  the  place  where  respond- 
ent was  injured  only  a  few  seconds  later. 
The  cross-walk  seems  to  have  consisted  of 
three  2xl2-lnch  boards,  side  by  side,  extend- 
ing lengthwise  across  the  street  Resiiond- 
ent  testifies  that  she  went  upon  the  crossing 
from  the  side  of  the  street  on  which  the 


candy  stine  was  loeatodt  Kad'tbat  at  a  dis- 
tance of  about  three  feet  from  t3ie  sidewalk 
one  of  the  Iwards  broke,  and  she  fell  and 
sustained  the  Injuries  of  which  she  com- 
plains. She  also  says  that  she  did  not  no- 
tice any  defect  in  the  walk  before  receiving 
the  injury,  and  that  she  had  passed  over  It 
several  times  before  during  the  last  preceding 
18  days.  The  girls  testified  that  they  did 
not  notice  any  danger  or  defect  In  the  walk 
as  they  passed  over  it,  and  that  they  had 
also  passed  over  it  several  times  before  that, 
but  had  not  noticed  anything  wrong  with  the 
walk  at  that  place.  This  particular  cross- 
walk seems  to  have  been  quite  old,  and  had 
some  holes  broken  in  it  toward  the  end  next 
to  the  electric  light  hnildlng,  but  no  one 
claims  that  any  holes  or  breaks  were  visible 
at  the  end,  or  near  where  this. board  broke 
and  Mrs.  Miller  received  her  injnriesw  Aft- 
er the  accident  It  was  discovered  that  the 
board  was  well  rotted  on  the  under  side,  and 
that  the  sill  or  crosspiece  on  which  the  boards 
rested  at  this  point  was  also  rotten,  and  had 
not  been  suflScient  to  support  the  board  with 
the  added  weight  of  Mrs.  Miller.  No  con- 
tention is  made  that  there  was  any  patent  or 
visible  defect  in  the  crossing  at  the  point 
where  the  injury  occatfed.  Tbe  cause  of  ac- 
tion appears  to  have  been  isrosecuted  on  the 
theory  that  the  crossing  contained  a  latent 
defect,  nafudy,  rotten  and  decayed  boards 
and  sills,  which  ah  ordinary  pedestrian  could 
not,  and  would 'not,  be  expected  to  discover, 
but  which  it  was  the  duty  of  the  village  au- 
thorities to  discover  and  repair.  It  Is  not  con- 
tended that  the  authorities  had  any  actual 
notice  of  the  defect  at  this  place,  but  It  is  con- 
tended, and  there  1b  some  evidence  to  support 
the  contention,  that  this  was  an  old  crossing, 
and  that  it  was  somewhat  decayed  and  oht  of 
repair  toward  the  otlier  end  from  where  the 
accident  occurred.  Respondeiits  insist  that, 
although  this  was  a  latent  defect,  the  vlUags 
authorities  are  chargeable  with  constmctlv* 
notice  of  the  same,  and  that  their  faUare  to 
have  it  repaired  before  this  accident  is  neg- 
ligence for  which  the  manicipBUty  is  liable; 
It  is  settled  in  this  state  that  cities  and 
Tillages  Incorporated  under  the  general  law 
of  th^  state  "are  liable  In  damages  for  a  neg- 
ligent discharge  of  the  duty  of  keeping  streets 
and  alleys  In  a  reasonably  safe  condition  for 
use  by  travelers  In  the  usual  modes."  Gar- 
son  V.  City  of  Genesee,  9  Idaho,  244,  74  Pac. 
862,  108  Am.  St.  Rep.  127 ;  Moreton  ▼.  VU- 
lage  of  St  Anthony,  9  Idaho,  532,  75  Fac. 
262.  Without  negligence  there  can  be  no  re- 
covery. Negligence  may  arise  out  of  a  fail- 
ure to  act  on  actual  and  positive  knowledge 
of  a  defect  or  danger  in  a  street  or  sidewalk, 
or  it  may  equally  arise  out  of  constructive 
knowledge  on  the  part  of  the  i>roper  village 
or  city  authorities  that  a  defect  or  danger 
exists.  2  Dillon.  Manic  Corp.  |  1024;  El- 
liott on  Bv.  I  2513.    Since  it  is  not  cootend- 
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ed  tMt  the  vmase  kad  atitnal  notice  of  fba 
decayed  and  defecttve  condition  of  tUe  waltc 
at  the  place  where  ^Is  injury  w&b  anstalned, 
the  recovery  must  be  had,  If  at  all^  <Hi  the 
grounds  of  constrnctlve  notice.  The  walk 
was  built  prior  to  the  Incorporation  of  the 
Tillage,  but  no  contention  Is  made  that  the 
walk  was  not  properly  constructed  In  the 
first  place.  In  order  to  hold  the  village  lia- 
ble. It  should  be  shown  that  the  defect  was 
80  obvious,  or  had  existed  for  such  a  length 
of  time,  as  to  indicate  that  the  authorities 
knew  of  the  danger,  and.  had  known  it  a  suf* 
flelent  length  of  tlilie  to  have  repaired  it.  3 
Dillon,  Munic.  Corp.  g  1028;  HaiMCom  v. 
Boston,  141  Mass.  242.  5  N.  Bl.  249;  Jones  v. 
City  of  Greeusboroui*,  124  N.  C.  310,  82  S. 
B.  67B ;  Cook  v.  City  ot  Momoea,  «6  Iowa, 
427,  23  N.  W.  907.  It  is  common  knowledge 
that  the  board  sidewalks  used  in  the  villages 
and  most  of  the  cities  of  this  state  will  rot 
and  decay  In  course  of  time,  but  the  length 
of  time  in  which  they  will  become  dangerous 
and  unsafe  Is  so  indefinite  and  imcertain,  and 
subject  to  BO  many  Influences,  either  advan- 
cing or  retarding  the  process  of  decay,  that 
no  reasonable  estimate  can  be  made  as  to 
the  specific  time  at  a<nd  after  which  a  walk 
will  i>ecome  unsafe.  OUmatle  conditions  are 
so  different  at  diCCersnt  localities,  and  also 
different  walks  are  constructed  In  different 
ways.  Miller  v.  City  of  North  Adams,  182 
Mass.  569,  66  N.  E.  197;  Baostlan  Y.  Zoung, 
152  Mo.  317,  58  S.  W.  921,  76  Am.  St  Rep. 
466;  Rocfaefort  v.  Inhabitants  of  Attlebor- 
ongh,  154  Masd.  140,  27  N.  E.  lOlS,  26  Am. 
St  Sep.  221;  City  of  Denver  v.  Deaa.  10 
Colo.  376^  16  Pac.  80,  B  Am.  St.  Rep.  596; 
Bncker  t.  City  of  South  Bend,  20  Ind.  Appt 
177,  GO  N.  E.  412.  One  walk  might  be  fairly 
good  after  10  years'  use,  while  another  might 
become  wholly  nnsafe  in  less  time. 

This  kind  of  a  case  is  clearly  distinguish- 
able from  cases  involving  the  duty  to  Inspect 
and  keep  in  safe  condition  ooal  holes  and 
trap  doors  In  sidewalks  and  bridges  and  cul- 
verts within  the  city  limits.  In  these  latter 
cases  the  nature  of.  the  place  demands  a 
bigher  degree  of  care  and  vigilance,  and  more 
frequent  Inspection,  than  Is  required  for  the 
ordinary  sidewalk  or  street  crossing.  In  the 
case  at  bar  many  wltneoses  testified  to  pass- 
ing over  this  crossing  daily,  and  tliat  they 
had  never  noticed  any  defect  at  or  near  the 
place  of  the  accident  Some  said  the  walk  as 
a  whole  was  in  fairly,  good  condition,  wbUe 
others  said  it  had  holes  In  it  and  was  in  a 
decayed  conditiao,  .on  the  aide  of  Pine  street 
next  to  the  electric  light  plant,  and  the  cause 
for  this  was  given  as  being  on  account  of 
wagons  crossing,  principally  on  that  side.  It 
seems  that  teams  could  not  cross  on  the  side 
next  to  the  candy  store.  The  street  commis- 
sioner testified  that  be  inspected  this  cross- 
ing about  one  month  prior  to  the  accident, 
and  that  it  was  In  "very  fair  condition,"  and 
that  he  discovered  no  danger  or  defects.  A 
careful  examination  of  the  record  falls  to- 


dlsdose  VBS  sufljeient  evidence  on  whldi  to 
rest  a  verdict  of  negligence  on  the  pftrt  of 
the  village  in  not  discovering  and  repairing 
this  latent  defect  in  the  crossing.  It  may  be 
that  the  village  was  In  fact  negligent  in  not 
discovering  It,  and  that  the  respcmdents  can 
satisfactorily  establish  such  negligence  on  ■ 
new  trial,  but  we  would  not  be  Justified  by 
the  record  before  us  in  afflrnilng  the  Judg- 
ment. It  would  not  do  to  direct  a  Judg- 
ment in  this  case  on  account  of  the  erroneous 
theory  on  which  the  case  was  apparently 
tried  In  the  court  below. 

If  this  court  should  hold  that  the  munici- 
palities of  this  state  are  chargeable  with  no- 
tice of  the  time  when  and  conditions  under 
which  a  wooden  sidewalk  or  cross-walk  ceas- 
es to  he  safe  ft>r  pedestrians  on  account  of 
age  and  use  where  no  patent  or  obvious  de- 
fect Is  apparent  It  would  subject  them  to 
a  hasard,  care,  and  expense  that  but  few  of 
them  could  afford.  Welsse  v.  Detroit,  105 
Mich.  482,  03  N.  W.  423;  Bucker  ▼.  South 
Bend,  20  Ind.  App.  177,  50  K  E.  412.  If,  on 
the  contrary,  a  walk  has  been  used  for  so 
long  that  It  is  In  a  general  state  and  condi- 
tion of  decay  and  disrepair,  and  Is  allowed 
to  remain  In  such  condition,  notice  of  such 
condition  will  be  imputed  to  the  municipality, 
and  if  so  bad  as  to  be  dangerous,  such  fail- 
ure to  repair  or  Improve  it  will  become  neg- 
ligence. In  order  to  Impose  liability  in  such 
cases  as  tills  the  condition  of  the  walk  must 
be  such  that  danger  may  reasonably  be  ap- 
prehended at  any  time,  and  therefore  rea- 
sonable diligence  and  prudence  would  re- 
quire that  it  be  guarded  against  Stoddard 
V.  Inhabitants  of  Winchester,  154  Mass.  149, 
27  N.  E.  1014,  26  Am.  St  Rep.  223;  Roche- 
fort  T.  Inhabitants  of  Attleborough,  164  Mass. 
140,  27  N.  B.  1018,  26  Am.  St  Rep.  221; 
Rapho  V.  Moore,  68  Pa.  408,  8  Am.  Bep.  202. 

The  necessity  for  a  reversal  of  this  Judg- 
ment Is  made  more  imperative  by  reason  of 
the  instructions  given  by  the  court  In  in- 
struction No.  12,  .given  by  the  court  on  re- 
quest of  the  platntlff,  the  Jury  were  told 
that:  "If  the  officers  of  the  defendant  did 
not  possess  the  requisite  skill  to  discharge 
the  duty  of  iuspection,  then  it  was  the  duty 
ot  the  officers  of  said  defendant  to  appoint 
or  proivlde  some  one  possessing  Such  skill, 
and  to  have  ell  sidewalks  in  the  defendant 
village  examined  as  frequently  as  men  of  or- 
dinary prudence  and  care  would  deem  neces- 
sary for  the  safety  of  the  travvUng  public, 
and  as  exiierlenee  demonstrated  the  neces- 
sity of  exauitnfttlon."  Uere  It  will  be  ob- 
served that  the  court  required  an  unusually 
high  degree  of  skill  in  the  officers  of  the 
village,  and' yet  did  not  designate  the  par- 
ticular officer,  or  officers,  that  should  pos- 
sess such  aiiecial  skill  and  knowledge.  It 
should  be  remembered  that  all  the  officers 
having  anything  to  do  with  8ti;eets  and  side- 
walks ace  elective  offloers,  with  the  excep- 
tion of  the  street  commissioner,  and  the  law 
prescribes  the  quallflcatlons  of  dertlre  olH- 
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cers:  "So  power  exl^s  fo'  di^mlHs  or  61^ 
charge  any  elective  officer.  Of  course  the 
street  commissioner  himself  Is  appointed  by 
the  trostees  to  discharge  certain  duties;  he 
Is  under  the  tHrectlon  aud  control  o*  the 
board  of  trustees.  This  part  of  the  instmo- 
tion  was  to  a  degree  misleading  and  dec^v- 
tlve,  as  was  that  part  of  the  Instruction  re- 
quiring frequent  Mamlnatlons.  The  fre- 
quency of  examinations .  and  Inspections  de- 
pends upon  the  conditions,  l(>catlon,  and  dP- 
comstances  eurroundltg  each  cause  of  In- 
jury. While  prudence  would  snggeet  the  fres- 
quent  anamination  of  streets,  and  .BidewalKst 
stlU  a  street  known  to  be  In  gi»iei!al  good 
condition  would  not  require  the  Creqneacy  of 
lospection  and  examlnatltm  that  would  be 
necessaiy  for  one  not  in  such  a  state  of 
repair,  or  one  <«i  which  the  walks  are  very 
old  and  In  a  state  of  decay.  The  questloo 
ot  frequency  of  examinations  necessary  to 
zellev*  a  city  of  a  ch^ge  of  qegllgenpe  is 
one  of  fact,  t«  be  datermined  by  the  jury  in 
each  particular  case. 

Again,  in  Instruction  No.  13,  the  court  In- 
structed the  jury:  "That  It  is  as  mucjtk  the 
duty  of  the  defendant  to  keep  the  sidewalks 
In  the  suburbs  of  the  defendant  in,  a  safe 
condition  for  the  use  of  .trai'elers  as  those 
In  the  heart  of  the  city ;  tliat  while  the  au- 
thorities may  have  a  discretion  in  the  matter 
of  pavements  or  no  pavements,  yet  they  have 
no  discretion  in  the  matter  of  safety;  and 
It  is  an  absolute  duty  to  keep  all  the  side- 
walks In  the  city  In  a  reasonably  safe  con- 
dition for  the  use  OJf  travelers,  whether.  In 
the  heart  of  the  city  o^:  near  the  limits." 
This  Instruction  was  evldeptly  called  f^rtt 
by  the  fact  that  the  crossing  at  which  the 
accident  occurred  was  In  the  outskirts  of  the 
village,  and,  as  the  witnesses  testified^  was 
the  last  crossing  pn  Pine  street.  Now,  while 
It  Is  true  tha^  the  duty  to  keep  sidewalks 
and  crossings  In' a,  reasonably,,  safe  condl- 
tion  Is  imperative  upon  the  mtiniiipi^'  au- 
thorities with  reference  to  walks'  in  thfe  out- 
skirts .oil  a  town  as'  well  as  in  'the  bvrsleSt 
portion,  istiU  the  place  where  the  Injury  oc^ 
curs  often  has  an  important  bearing  on  the 
question  of  Impfled  notice  and  consequent 
negligence.  What  would  constitute  reasotf- 
able  care  and  preqaution  -with  reference  to 
the  repair  and  safety  of  a  walk,  to  ai  re- 
mote part  of  a  town  Ti-here'  it  Is  but'Httle 
used,  would  not  In  every  case'^'atnonilt 'to 
reasonable  care  and  prudence  -rt-ltli  refieren<ie 
to  a  '*valk  or  crossing  in  tbe  heart  ot  the 
town,  where  the  eVitIre  population  pass  over  It 
dally.  Elliott  on  Roads  and  Streets,  f  838, 
says:  "The  place  where  the  injury  occflrred 
Is  sometimes  an  IWiwrtaht  matter  for'  con^ 
sideratlon ;  especially  Is  It  so  upon  the  qoes^- 
hon  of  notice,  for  what  wo«ld  be  negligence 
respecting  a  street  in  a  densely  populated 
and  much  frequented  "part  of  h  ctty  or  in- 
corporated town-  mfght  hot  be  so  in  a  re- 
mote or  little  twed.  street  or  alleys  In  most 
c«0e»  the  question  «f' whether  the  corpora- 


tteiis  'oilght  to  baVe '  aoqiilred  '  kBowleflge  -  Is 
dependent  npcm  the  locality  and  its '  sur- 
roundings,' and'  is  generally  a  question  of 
fact  for  the  jury."  This  position  Is  sustain- 
ed and' approved  by  the  Supreme  Court  of 
.\ppeals  of  West  Virginia  in  Arthur  v.  City 
of  Chai-leston,  48  W.  Va.  88,  32  S.  B.  1024 
See,  also,  Reed  v.  Mayor,  31  Hun  (N.  Y.) 
Sll;    3  Elliott  on  Evidence,  S  2514. 

In  view  of  the  severity  of  tlie  foregoing 
Instructions,  given  on  the  request  of  the 
plaintiff,  the  error  of  the  court  in  modify- 
ing the  defendants'  requested  instruction  No. 
2  was  the  more  prejndidaV,'  In  that  It  tended 
to  center  the  minds  of  tM  jurors  on  the 
nec^aity  for  the  corporation  maintaining  Its 
walks  in  a  state'  of  iabsolnte  safety,  rather 
than  In  a  state  of  reasonable  safety,  as  we 
understand  the  'true  rale  to  be.  The  instruc- 
tion requested  by  tl>e  defendant  was  as  fol- 
lows: "The  Jury  Is  Instructed  that  the  vil- 
lage of  MuUan  cannot  be  held  guilty  of  neg- 
ligence for  every  act  or  omission  which  would 
constitute '  negligence  on  the  part  of  an  in- 
dividual. Much  discretion  is  vested  In  such 
bodies.  For  Instance:  A  village  is  not  guilty 
of  negligence  for  a  failure  to  build  sidewalks 
on  all  its  streets,  but  when  it  has  construct- 
ed, a  walk.  It  must  be  'kept  In  a  reasou- 
abiy  safe  condition."  The  court  modified 
this  Instruction  by  inserting  after  the  word 
"constrilcted"  the  words  "or  maintains"  and 
striking  out  the  word  "reasonably,"  leaving 
the  last  clause  of  the  sentence,  'when  given 
to  the  jniT.  reading  as  follows:  "But  when 
It  has  constructed  or  maintains  a  walk  It 
must  be  kept  In  a  safe  condition."  The  In- 
sertion Of  the  words  "or  maintains"  was  en- 
tirely proper,  but  the  striking  out  of  the 
woi'd  ^Treasonably"  broke  the  entire  force  of 
the'  Ii^structlbn  so  far  as  the  defendant  was 
concerned,  and  fended  to  aoeentnate  th«*  ne- 
cessity for  the  ^i[\kg4  maintaining  its  walks 
in 'abs6Itrte  safety.  This  W  an  impbssibflltj-, 
and  1*  liot  expected  o*  tQunicIpalitles.'  The 
authorities  are  uniform  In  holding  that  all 
^at  is  '^x^ected  of  such  corporations 'Is  that 
they  mttfntaln  tbeir  walksawa  crossings  in  a 
''reasonably  isafe  «Hidltlo*r  for  use  to  the 
oi^inar^  and  usual  modes  of  travel. 

In  view  of  the  fact  that  a  new  trial  most 
be  had  In  itiia  case,  it  will  be  necessary  for 
US'  to  bMefly  notice'  some  further  assign- 
meiits  <a  error  as  to  the  admission  and  re- 
jection of  evhienoe.  - 

°  The  defendant  demanded,  under  section 
4209^  Rer.  Oodes,  tin  itemlised  statesoent  of 
the  claim:  for  $600,  paid  out  and  expended 
for  norse  hire  and  medical  sevvlcea  by  the 
plaintiff.  The  «tatement  was  not  -  furnished 
within  10  day«,  as  provided  by  the  statute, 
but  WBS'  delivered  .on  the  sixteenth  day  aft- 
er service  of  the  demand.  The  case  was  not 
cnlled  for  trial  for  about  seven  months  after 
the  service  of  this  itemized  statement.  At 
the-  trial  tbe  defmdant:  objected  to  the  in- 
troduction of  any  evidence  bf  this  claim,  or 
tlM  items  <^mBoaitag  it,  on  the  ground  that 
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the  statement  bad  not  been  served  wltbin 
the  10  dayB,  as  required  by  the  statute.  The 
court  overruled  the  objection  and  admitted 
the  evidence.  The  appellant  assigns  the  rul- 
ing of  the  court  as  error.  Without  decid- 
ing In  this  case  as  to  whether  or  not  an  ac- 
tion for  tort  falls  within  the  provisions  of 
section  4209  we  are  content  to  rest  our  de- 
cision sustaining  the  action  of  the  trial  court 
on  the  proposition  that  this  provision  of  the 
statute  Is  not  mandatory,  but  is  rather  di- 
rectory. In  our  opinion  the  matter  rests  in 
the  sound  discretion  of  the  trial  court  as  to 
whether  or  not  he  will  inflict  the  extreme 
penalty  of  the  act  on  the  guilty  party  and 
exclude  all  evidence  of  the  claim.  The  de- 
fendant could  certainly  suffer  no  injury 
whatever  on  account  of  this  statement  be- 
ing served  6  days  late,  where  it  had  seven 
montliB  thereafter  to  study  the  claim  and 
pr^are  to  meet  the  demands  therein  made. 
We  are  supported  In  our  construction  of  this 
statute  by  the  decisions  of  other  courts  on 
similar  statutes.  See  McCarthy  v.  Mt.  Le- 
corte  Land  &  Wato-  Co.,  110  Cal.  687,  43 
Pac  391;  Mlva  v.  Balr,  141  Cal.  599,  75 
Pac.  182;  Robbins  ▼.  Butler,  13  Colo.  496, 
22  Pac.  803. 

Subsequent  to  the  injury,  and  prior  to 
commencing  this  action,  Mrs.  Miller  filed  a 
claim  with  the  cleric  of  the  board  of  trustees 
of  the  village,  demanding  payment  of  dam- 
ages In  the  sum  for  which  she  subsequently 
sued.  At  the  trial  a  copy  of  the  original 
claim  was  offered  in  evidence,  and  introduc- 
ed as  plaintiff's  £<xhiblt  A.  This  copy  show- 
ed the  claim  in  all  respects  as  regular,  and 
the  affidavit  to  the  claim  filled  out  in  regular 
form,  but  there  was  no  name  of  any  officer 
attached  as  having  administered  the  oath 
and  attached  his  jurat  No  objection  was 
made  to  this  claim  by  the  board  of  trustees 
on  the  ground  that  it  had  not  been  properly 
made  out  and  presented.  Tlie  board  acted 
upon  It  and  rejected  the  claim,  and  the  clerk 
duly  notified  the  claimants'  counsel  that  the 
claim  had  been  rejected.  At  the  trial  the 
defendant  objected  to  the  Introduction  of  the 
copy  on  the  ground  that  It  was  not  verified 
as  required  by  law.  The  contention  is  made 
that  this  claim  should  bare  been  duly  veri- 
fied and  presented  to  the  board  of  vUlage 
trustees  In  conformity  with  the  requirements 
of  section  2263,  Rev.  Codes,  which  provides 
as  follows:  "All  claims  against  the  city  or 
village  must  be  presented  to  the  council  or 
trustees  in  writing,  with  a  full  account  of 
the  items,  verified  by  the  oath  of  the  claim- 
ant, or  his  agent,  that  the  same  is  correct, 
reasonable  and  Just,  and  no  claims  or  de- 
mands shall  be  audited  or  allowed  unless 
presented  and  verified  as  provided  for  in  this 
section;  and  no  costs  shall  be  recovered 
against  such  city  or  village  in  any  action 
brought  against  it  for  any  nnllqnidated  claim 
which  has  not  been  presented  to  the  city 
council  or  board  of  tmstees  to  be  audited, 
nor  upon  claims  allowed  In  part,  unless  the 


recovery  shall  be  for  a  greater  sum  than  the 
amount  allowed  with  Interest  due."  It  is  ar- 
gued by  respondent,  however,  that  the  word 
"claims,"  as  used  in  this  statute,  does  not 
include  torts,  and  that  it  was  not  the  legis- 
laitive  intention  to  require  demands  for  torts 
to  be  presented  for  audit  and  allowance.  We 
have  examined  t^e  authorities  bearing  on 
similar  statutes  very  carefully,  and  find  a 
diversity  of  opinion  on  this  subject  among 
the  courts  of  the  several  states.  The  great 
weight  of  authority,  however,  and  it  seems 
to  us  the  better  and  sounder  reason,  is  to  tlie 
effect  tliat  a  statute  such  as  ours  does  not 
comprehend  or  include  actions  ex  delicto. 
The  state  of  Missouri  has  a  statute  (section 
5854,  Mo.  Kev.  St  1899  [Ann.  St  1906,  p. 
2959])  in  almost  the  Identical  language  of 
the  foregoing  section  of  our  statute,  and  it 
has  been  uniformly  held  by  the  courts  of 
that  state  that  it  does  not  apply  to  actions 
for  tort  Haggard  v.  City  of  Carthage,  168 
Mo.  120,  67  S.  W.  B67;  Bvans  t.  City  of  Jop- 
lin,  84  Mo.  App.  296. 

The  Supreme  Court  of  Nelnraaka  holds  to  a 
similar  view  under  a  lilce  statute  in  that 
state,  and  in  Nance  v.  Palls  City,  16  Neb.  85, 
20  N.  W.  109,  the  court  said:  "We  think  the 
word  'claims'  as  used  in  the  statute  refers 
alone  to  those  arising  upon  contract,  and  not 
to  claims  arising,  as  in  this  case,  from  a  tort 
It  was  not  intended  that  a  city  council  should 
determine  the  money  value  of  a  person  killed 
through  a  city's  neglect"  The  Supreme 
Court  of  Oregon,  In  construing  a  like  stat- 
ute in  that  state,  held  in  Sheridan  v.  City  of 
Salem,  14  Or.  328, 12  Pac.  925,  that  the  word 
"claim"  does  not  embrace  a  demand  for  a 
personal  injury.  The  court  said:  "All  claims 
arising  out  of  the  ordinary  expenditures  of 
the  city  are  required  to  be  presented  to  the 
common  conncll  for  allowance  before  an  ac- 
tion can  be  maintained  thereon.  But  that 
arises  out  of  a  relation  the  claimant  sustains 
to  the  city,  created  by  an  employment  or  con- 
tract of  some  character.  Thus  a  person  who 
performs  service,  or  does  something  for  the 
city,  at  its  request,  for  which  compensation 
is  to  be  made,  tacitly  agrees  that  he  will  pre- 
sent his  claim  to  the  common  council  for  au- 
dit and  allowance.  That  is  the  only  mode  by 
which  the  city  can  pay  him.  He  so  tmder- 
stands  it  when  he  engages  to  perform  the 
service,  and  he  could  not  claim  that  there 
had  been  a  refusal  to  pay,  or  that  there  had 
been  any  breach  of  the  contract  or  obUga- 
tiwi,  until  the  common  council  had  refused 
to  audit  his  demand.  But  in  cases  of  tort 
the  action  is  for  damages,  and  the  party  in- 
jured is  under  no  more  obligation  to  present 
the  claim  to  the  corporation  than  he  would 
be  to  a  private  person  who  had  done  him  a 
wrong.  The  reason  of  the  rule  only  applies 
to  the  former  class  of  claims,  and  not  to  the 
latter;  has  no  appllcatiou  whatever  to  them. 
♦  •  •  The  breach  of  payment  in  the  ac- 
tion of  assumpsit  is  a  accessary  alleviation, 
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bat  it  does  not  flgnre  at  all  In  an  action  of 
trespass  oa  the  case.  Tbe  city  only  agrees 
to  pay  a  contracted  indebtedness  in  case  the 
claim  is  presented  as  mentioned,  and  the  ac- 
tion is  for  a  refusal  to  audit  and  allot?  it; 
but  it  it  commit  a  tort,  the  action  matures 
at  once."  Tlte  Supreme  Court  of  Washing- 
ton, in  Sutton  T.  Snohomish,  11  Wash.  24,  39 
Pac.  273,  48  Am.  St  Rep.  847,  in  passing  up- 
on a  statute  similar  to  ours,  said:  "The  de- 
mands there  spoken  of  are  those  arising  out 
of  the  ordinary  transactions  of  tli^  city,  and 
which  may  be  examined  and  compared  with 
the  vouchers  and  'audited,'  and  not  those  re- 
sulting from  violations  of  municipal  duties." 
Tbe  Supreme  Court  of  Wisconsin  has  repeat- 
edly held  to  the  same  effect.  See  Sommers  r. 
City  of  Marshfleld,  90  Wis.  59,  62  N.  W.  937, 
and  cases  there  cited.  It  has  been  uniform- 
ly held  to  the  same  effect  under  a  like  statute 
In  the  state  of  New  Tork.  Taylor  t.  City  of 
Cohoes,  105  N.  Y.  54,  11  N.  £.  282.  and  cases 
there  cited. 

It  seems  to  us  that  the  correct  and  logical 
construction  to  be  placed  on  the  language 
used,  in  order  to  arrive  at  the  legislative  in- 
tent, Is  to  be  gathered  from  the  subject-mat- 
ter with  which  the  Legislature  was  dealing. 
They  were  providing  for  the  payment  of  law- 
fully incurred  bills  and  expenditures  and  the 
regular  disbursement  of  the  public  funds. 
The  legislative  department  was  making  laws 
for  the  regular,  legal,  and  legitimate  expen- 
ses of  municipal  government,  and  was  not 
dealing  with  the  unlawful,  wrongful,  and 
ultra  vires  acts  of  municipal  authorities. 
Claims  for  torts  arise  out  of  the  unlawful 
and  wrongful  acts  of  the  municipality;  the 
acts  out  of  which  they  arise  are  committed, 
not  In  conformity  with,  but  In  violation  of, 
law.  These  acts,,  being  out  of  the  ordinary 
and  legitimate  business  of  the  municipality, 
should  be  specifically  metotlonfed  by  the  stat- 
ute in  order  to  be  included  in  the  class  with 
"claims"  as  that  term  is  used  in  the  usual, 
lawful  business  of  the  municipality.  The 
average  lawmaker  or  business  man,  in  using 
the  word  "claim"  in  the  sense  of  presenting 
an  itemized  account  or  demand,  would  never 
think  of  a  demand  for  a  personal  Injury  be- 
ing included  within  that  term.  We  hold, 
therefore,  that  It  was  not  necessary,  in  order 
to  maintain  the  action,  that  the  claim  be 
presented  to  the  board  of  trustees  for  their 
approval. 

Defendant  objected  •  to  the  witness  Dr. 
Moody  answering  the  following  question :  "I 
will  ask  you  to  state  to  the  Jury,  Doctor, 
whether  or  not  It  was  a  common  knowledge 
In  that  vicinity  of  the  bad  condition  of  the 
sidewalk  in  that  place  in  that  vicinity."  The 
court  permitted  the  witness  to  answer  over 
the  objection  of  the' defendant,  and  tlie  an- 
swer was  as  follows:  "I  have  heard  rumor 
as  to  the  condition  of  the  sidewalk."  Defend- 
ant then  moved  to  strike  out  the  answer.  It 
'was  further  developed,  on  cross-cxnminaHon 
of  the  witness,  that  the  "rumor"  he  had 


heard  with  reference  to  the  bad  condition  of 
the  walk  did  not  apply  to  the  particular  place 
where  Mrs.  Mlllra  was  injured,  but  to  the 
sidewalk  generally  In  that  vicinity,  and  that 
the  rumors  he  had  heard  he  could  not  at- 
tribute to  any  particular  person  or  persons, 
or  confine  them  to  any  particular  part  of  the 
walk,  nor  to  any  specific  times  or  dates.  The 
answers  elicited  on  cross-examination  show 
the  uncertainty  and  unwisdom  of  such  a  class 
of  evidence.  "Rumors"  are  too  uncertain 
and  indefinite  and  vague  to  be  admitted  as 
evidence  in  any  kind  of  a  case.  If  the  walk 
was  in  fact  in  such  a  bad  condition  that  the 
public  generally  knew  of  It,  and  consequently 
the  village  ofllcers  must  have  necessarily 
known  of  the  same,  that  might  have  been 
shown  by  proper  and  competent  evidence. 
Other  objections  were  likewise  made  to  gen- 
eral statements  by  witnesses  as  to  the  bad  con- 
dition of  the  sidewalk  on  Pine  street  and 
the  crossing  over  Pine  street  at  Second  street. 
Evidence  has  been  held  admissible  as  to  the 
general  condition  of  the  sidewalk  In  the  vi- 
cinity of  the  place  of  the  accident,  in  cases 
where  there  wa?  a  conflict  between  tbe  plain- 
tiff and  defendant  as  to  the  exact  point  at 
which  the  tajury  occurred.  Armstrong  r. 
Town  of  Ackley,  71  Iowa,  70,  ,32  N.  W.  190. 
But  In  this  case  there  was  no  conflict  what- 
ever as  to  the  point  at  which  the  accident  oc- 
curred. In  such  case  it  has  been  held  that 
evidence'  of  the  unsafe  condition  of  tbe  walk 
at  other  places  than  that  at  which  the  injury 
occurred  Is  Incompetent  and  prejudicial ;  that 
although  the  corporation  has  been  negligent 
as  to  the  maintenance  of  its  sidewalks  at 
some  places  within  the  corporate  limits.  It 
cannot  be  held  liable  on  that  account  for  an 
injury  occurring  at  a  place  where  the  side- 
walk was  In  fact  Ih  apparently  good  repair. 
Dundas  v.  City  of  Lansing,  75  Mich.  499,  42 
N.  W.  1011,  5  L.  R.  A.  143,  13  Am.  St.  Rep. 
457,  and  cases  thpre  cited.  In  a  case  like 
this,  If  the  plaintiffs  were  seeking  to  recover 
upon  .the  ground  of  the  obvious  and  notorious- 
ly bad.  condition  of  the  walk  immediately  ad- 
jacent to,  or  connected  with,  the  portion  of 
the  walk  where  the  Injury  occurred,  and  of 
which  the  latter 'is  a  part,  by  reason  of  Its 
age  and  state  of  decay  of  the  whole  walk,  evi- 
dence of  this  character  might  be  admissible 
t*  show  such  fact,  and  that  although  the 
walk  was  apparently  good  at  the  particular 
spot  where  the  Injury  occurred,  still  that 
the  whole  walk  was  In  such  a  general  condi- 
tion of  decays  that  it  amounted  to  a  continu- 
ing danger  and  menace  to  the  traveling  pub- 
lic. Durham  T.  Spokane,  27  Wash.  615,  68 
Pac.  384. 

Complaint  U  also  made  by  appellant  on 
account  of  the  action  of  the  court  In  permit- 
ting the  wlthessDr,  Moody  to  testify  that 
one  Ford,  who  had  some  time  in  the  past 
been  a  street  commisaianer  in  the  appellant 
village,  told  blm  that  he  knew  the  walk  was 
in  bad  condition,  and  had  notified  the  street 
and  alley  committee  to  repair  it,  and  told 
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them  that  if  they  would  furnish  blin  with 
lumber  and  nails,  he  would  repair  it  himself. 
This  evidence  should  not  have  been  allowed 
to  go  to  the  Jury  in  this  condition.  No  pre- 
tense was  made  to  show  when  Ford  had  been 
a  street  commissioner,  nor  the  particular  de- 
fect or  particular  portion  of  walk  to  which 
he  had  reference,  nor  the  time  at  which  he 
had  notice  of  any  defective  condition  in  the 
walk,  or  anything  of  that  kind.  On  the  con- 
trary, it  appears  from  the  record  that  Ford 
was  not  street  commissioner  at  the  time  that 
the  accident  occurred;  neither  does  he  ap- 
pear to  have  known  the  exact  place  at  which 
the  accident  occurred.  Evidence  of  what 
Ford  claimed  to  have  told  the  street  ^nd 
alley  committee  was  the  purest  hearsay 
anyway,  and  should  not  hare  been  admitted. 
If  any  of  this  evidence  could  have  been  ad- 
missible, it  would  have  been  merely  upon 
the  theory  that  the  street  commissioner  him- 
self had  notice  of  the  dangerous  condition 
of  the  walk,  but  such  evidence  should  have 
been  in  some  manner  connected  with  the  de- 
fect in  point  of  time  or  dangerous  condition 
of  the  walk. 

It  was  shown  on  the  trial  by  plalntilT  that 
soon  after  the  accident  occurred  the  village 
reconstructed  a  cross-walk  over  Pine  street 
at  the  Second  street  crossing.  The  defend- 
ant sought  to  show  that  this  was  done  later 
in  carrying  out  a  general  plan  of  reconstruct- 
ing sidewalks  and  cross-walks  and  general 
improvement  throughout  the  village.  The 
court  rejected  the  offer.  While  this  was  of 
no  great  importance,  still  we  think  it  would 
have  been  proper  to  allow  the  evidence,  for 
the  reason  that  in  cases  where  it  is  shown 
that  repairs  are  made  or  a  new  walk  is  con- 
structed immediately  after  an  accident,  juries 
are  likely  to  conclude  that  the  municipality 
at  once  recognized  the  dangerous  condition  of 
the  walk,  and  they  take  the  fact  of  recon- 
struction as  evidence  that  the  walk  was  In 
a  dangerous  condition.  It  was  also  proper 
for  the  defendant  to  show,  if  it  could,  that  its 
officers  had  no  notice,  either  actual  or  con- 
strnctire,  of  any  danger  or  defect  In  this 
walk. 

Judgment  Is  reversed,  and  a  new  trial  or- 
dered;  costs  awarded  to  appellant 

SULLIVAN,  C.  J.,  and  STEWART,  J., 
concnr. 


LA  VEINE  ▼.  STACK-OIBBS  LUMBER  CO. 

et  al. 

(Supreme  Court  of  Idaho.    Oct.  16,  1909.) 

Loos  AND  Logging  ({  12*)— Floating  Logs 
—  Use  or  Streams  —  Ebbction  or  Dams  — 
"Navigable  Stobam." 

Every  person  has  a  right  to  float  logs  down 
any  stream  in  this  state  that  is  sufficient  in  vol- 
ume to  float  and  carry  such  commodity,  but  he 
has  no  right  whatever  to  enter  and  treepass  up- 
on the  lands  through  wMch  such  stream  flows 


and  erect  dams  or  other,  obstructions  iA  such 
stream  in  order  to  increase  the  volume  of  water 
therein  for  floating  or  any  other  purposes.  A 
stream  that  is  not  capable  of  carrying  logs 
withont  the  construction  of  dams  for  flooding 
purposes  is  not  navigable  for  the  floating  of  logs. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  H  29,  30 ;  Dec.  Dig.  I  12  ;• 
Navigable  Waters,  Cent.  Dig.  S  60. 

For  other  definitions,  see  Words  and  Phrases, 
VOL  5,  pp.  4G75-4C84 ;   vol.  8,  p.  7728.] 

(Syllabus  by  the  Court.) . 

An[>eal  flrom  District  Court,  Kootenai 
County;   W.  W.  Woods,  Judge. 

Action  lor  an  injunction  by  Edward  N. 
La  Velne,  Sr.,  against  the  Stack-GiblM  Lum- 
ber Company,  and  others.  A  temporary  re- 
straining order  was  granted,  and,  from  a 
subsequent  order  modifying  the  same,  plain- 
tiff appeals.    Re-^-ersed. 

E.  N.  La  Velne,  for  appellant,  Edwin 
McBee,  for  respondents, 

AILSHIlB),  J.  This  action  was  instituted 
by  the  plaintiff  to  secure  an  injunction 
against  the  defendants,  enjoining  them  from 
constructing  and  maintaining  a  dam  on 
plaintiff's  premises,  and  thereby  flooding 
portions  of  his  land.  The  court  granted  a 
temporary  restraining  order.  Subsequent- 
ly, and  after  the  defendants  had  answered 
and  afl!ldavlts  had  been  filed  in  support  of 
both  the  complaint  and  ansvrer,  the  court 
modified  the  temporary  restraining  order  so 
as  to  permit  the  defendants  to  maintain  the 
dam  and  consequently  flood '  the  lands  for 
25  days,  duriqg. which  time  the  defendants 
were  permitted  to  float  loga  through  plain- 
tiff's premises.  From  the  order  thus  mod- 
ifying the  injunction  the  plaintiff  appealed. 
.  It  is  oottteuded  by .  respondent  that  this  is 
not  an  appealable  order  under  the  provi- 
sions of  section  4807  of  the  Revised  Codes. 
It  is  argued  that  this  order  had  the  effect 
of  suspending  the  original  injunction  for  a 
period  of  25  days,  and  at  the  expiration  of 
that  time  the  plaintiff  obtained  all  the  re- 
lief he  had  prayed  for.  There  is  no  merit 
In  this  contention.  Whether  it  be  consider- 
ed an  order  dissolving  the  previous  order 
granted  or  ajx  order  refusing  to  grant  an  in- 
junction for  a  certain  length  of  time,  or 
an  order  suspending  the  injunction  for  twen- 
ty-five days,  it  makes  no  difference.  In  any 
case,  it  either  grants  or  denies  an  injunction, 
and  would  come  clearly  under  the  provi- 
sions of  the  statute,  and  is  an  appealable 
order.  It  certainly  did  not  give  appellant 
the  relief  for  which  he  applied. 

The  essential  and  material  facts  involv- 
ed in  the  case  are  as  follows :  Fenian  Lake 
Is  a  body  of  w^uter  suiuethlag  like  a  mile 
long  and  about  half  a  mile  wide.  At  the 
lower  end  of  the  lake  there  Is  a  small  stream 
or  outlet  draining  the  overflow  waters  of 
the  lake  Into  Lake  Coeur  d'Alene.  Plaintiff 
owns  a  tract  of  land  bordering  the  lower 
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«iid  of  L&ke  Femfin,  and  also  owns  the 
land  ttiiongh  -wbich  the  stream  or  outlet 
from  the  lake  flows.  Dnrlng  the  high-water 
seaMMi  this  stream  flows  conSlderaUe  toI- 
nme  of  water  and  will  float  logs,  bnt  Is  very 
low  during  the  low-water  season,  and  Is 
not  capable  of  floating  logs.  Some  time 
about  the  year  1960  the  plaintiff  constmct- 
ed  a  dam  on  his  premises  across  this  stream 
or  ontlet  to  the  lake  so  as  to  raise  the  wa- 
ters of  the  lake  something  like  three  feet. 
By  means  of  this  dam  the  stream  conld  be 
flooded  and  logs  carried  down  into  Goenr 
d'Alene  Lake  by  the  flood  water.  He  ap- 
pears to  have  maintained  this  dam  for  some 
time,  charging  the  owners  of  timber  SO  cents 
per  1,000  toll-  for  floating  tlieir  logs  through 
the  dam  and  into  Lake  Ck>eur  d'Alene  dar- 
ing the  low'water  season.  Some  time  sab- 
sequent  to  1600  and  prior  to  theeommsnoe- 
-ment  of  this  action,  one  Cbapis,  yrbtf  owned ' 
lands  bordering  on  Fernan  Lake,  noOfled 
plalntUf  that,  If  he  continued  to  maintain 
the  dam  and  flood  bis  (CbapinHi)  lands,  be 
would  hold  the  plaintiff  for  such  damages 
as  he  sustained  by  reason  thereof.  For  this 
or  some  other  reason  tlie  plaintifC  remoTed 
a  portion  of  the  dam  and  allowed  It  to  fall 
into  a  state  of  disrepair.  Some  time  la 
the  m<»ath  of  March,  1900,  and  during  the 
l9W-water  season,  the  defendants'  entered 
upon  plaintiff's  premises  over  bis  protests 
and  objections,  and  repaired  and'  recon- 
-atructed '  the  dam,  and  kept  men  on  hand 
to  guard  the  same  and  proceeded  to  use  the 
'dam  for  flooding  the  stream  and  .floating 
their  logs  down  to  Lake  Coenr  d'AIeae. 
PlalntlfT  served  repeated  notices  upon. them, 
«nd  protested  against  their  action,  bat  they 
IMild  no  attention  to  the  same,  and  he  there- 
iipon  commenced  this  action. 
.  Defendants  admit  plaintiff's  title  and  own- 
«r8hip  as  alleged  by  him,  and,  in  fact)  ad- 
mit ol]  the  material  allegations  of  the  com- 
plaint They  then  allege  thnt  they  have  a 
large  quantity  of  lumber  in  l.>ake  Fernaii — 
something  like  2,000,000  feet— and  that  it 
would  cost  «  large  sum  to  remove  the  logs 
ia  any  other  way  than  to  float  tbem  down 
this  stream;  that  the'  stream  can  be  made 
capable  of  floating  the  logs  by  means  of 
this  dam  and  that  to'  do  so  will  be  no  mate- 
rial damage  to  the  plaintift;  that  plaintiff's 
land  is  not  good  for  anything  anyway,  and 
that  plaintiff's  charge  of  50  cents  a  thou- 
sand was  unreasonable  and  unjust,  even  if 
he  had  a  right  to  charge  for  such  purposes. 
They  also  allege  that  this  stream  forming 
the  outlet  from  Lake  Fernan  is  a  navigable 
stream  during  the  high-water  season,  and 
capa'ble  of  floating  logs  down  to  Lake  Coeur 
d'Alene.  They  further  allege  that  it  would 
be  a  great  injury  and  damage  to  them  If 
they  were  not  permitted  to  float  their  logs 
down  this  stream.. 

The  defense  in  tbU  case  Is  sham  and  friv- 
olous, and  utterly  devoid  of  any  element  of 
merit.    The  fact  that  It  would  be  miyre  con- 


venient ,and  Reaper  f«r  defendants  to  float 
their  logs  down  this  stream  over  plalntlfr's 
premises  than  to  remove  tbem  In  any  other 
way  affords  no  reftaon  whatever  fbr  their 
trespassing  upon  plaintiff's  premises  and 
building  dams  thereon,  and-  maintaining 
guards  to  protect  the  same  and  flooding  his 
premises.  There  can  be  no  question  bnt 
what  they  have  a  right  to  float  their  logs 
down  the  stream  when  it  Is  navigable. 
Powell  V.  Springston  Lumber  Co.,  12  Idaho, 
723,  88  Pac.  97;  Johnson  v.  Jobnson,  14 
Idaho,  561,  95  Pac.  499.  But  this  right  gives 
them  no  license  to  trespass  upon  plaintiff's 
lands  and  erect  structured^  thereon  and  to 
go  and  come  through  and  over  his  premises 
without  let  or  hindrance.  They  should  be 
required  to  respect  the  private  rights  of 
proi>erty  just  the  same  as  any  one  else;  and 
the  fact  that  they  owned  lumber  about  Lake 
Fernan  or  millions  of  feet  of  logs  floating  in 
the  lake  furnishes  no  reason,  pretext,  or  ex- 
cuse whatever  for  their  turning  trespassers 
and  wrongdocars  themselves  and  riding  over 
the  rights  of  others.  The  fact  that  aj^jel- 
lant'B  land  may  not  be  of  any  particular 
value  for  agrieulture  or  any  other  purpose 
has  nothing  to  do  with  this  «ase.  It  is 
'plaintltrs  land,  and  he  has  a  right  to  use 
it  as  be  pleases  and  to  exclude  every  one 
else,  it  does  not  lie  In  the  month  of  a  tres- 
passer to  Justify  his  wrppgdolng  by  saying 
the  premises  were  of  no  value  anyway.  He 
may  show  that  in  mitigation  of  damages 
but  not  in  Justification  of  his  wrongful  act. 
No:  right  whatever  is  shown  by  defendants 
to  do  the  things  complained  of,  nor  do  they 
show  even  color  of  tltla  The  only  iHrevlous 
use  they  appear  to  have  ever  made  of  this 
dam  was  when  they  paid  the  appellant  toll 
for  the  use.  This  could, never  ripen  into 
an  easement  or  prescriptive  right.  The  mere 
plea  of  convenience  gives,  them  no  legal 
standing.  If  it  did,  a  man's  property  rights 
would  never  be  safe  or  secure.  De  Camp  v. 
Thompson,  16  App.  Dlv.  528,  44  N.  Y.  Supp. 
1014;  Banks  v.  Frazler,  111  Ky.  900,  64  S. 
W.  083.  When  they  bought  lumber  on  Lake 
Fernan,  they  did  so  with  notice  of  the  exist- 
ing legal  avenues  and  means  of  ingress  and. 
egress,  and.  If  those  modes  were  not  suffi- 
cient, the  law  prescribes  an  ample  remedy 
for  securing  more  ready  and  available 
modes.  Potlatch  Lumber  Co.  v.  Peterson,  12 
Idaho,  769,  88  Pac.  42e>  118  Am.  St.  Rep. 
233;  Powell  V.  Springston  Lumber  Co.,  12 
Idaho,  723,  88  Pac.  97.  But  It  looks  with 
contempt  and  disfavor  on  any  attempt  at 
forcible  seizure  and  appropriation  of  an- 
other's property  without  compensation  being 
-flrst  made  therefor.  That  an  injunction  is 
the  proper  relief  to  be  granted  in  a  case 
of  this  kind  Is  clearly  established.  This 
court  has  rqieatedly  held  that  an  Injunction 
is  the  proper  remedy  tB<  many  cases  of  tres- 
pass. Qllpin  V.  Sierra  Nevada  Consolidated 
Mln.  Co.,  2  Idaho  (Hash.)  696,  23  Pac.  547. 
1014;  Staples  v.  Rossi,'  7  Idaho,  618,  65  Pac. 
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67;  WllBon  t.  Bagleson,  9  Idabo,  il7,  Tl 
Pac.  613,  108  Am.  St.  Rep.  110;  Smith  v. 
Alberta  &  Britteh  Gol.  Ex.  &  R.  Co.,  9 
Idaho,  399,  74  Pac.  1071;  Meyer  v.  First 
National  Bank,  10  Idaho,  175,  77  Pac.  334; 
Price  V.  Grlce,  10  Idaho,  443,  79  Pac.  387; 
Shields  T.  Johnson,  10  Idaho,  464,  79  Pac. 
394;  Weber  v.  Delia  Mountain  Mining  Co., 
11  Idaho,  264,  81  Pac.  931;  Shephard  t. 
Coeur  d'Alene  Ijumber  Co.  (Idabo)  101  Pac. 
591. 

The  order  appealed  from  is  reversed,  with 
costs  in  favor  of  appellant. 

SULLIVAN,   a   J.,   and   STEWART,   J., 
concur. 


LINN  ▼.  AI/AMEDA  MIN.  &  MILI/.  CO. 
(Supreme  Court  of  Idaho.    Oct  16,  1909.) 

1.  Pbincipal  and  Agent  (J  164*)— Ratitica- 

TION. 

Where  L.  was  employed  by  M.  to  do  cer- 
tain work  and  perform  certain  serrices,  and  the 
labor  was  performed  for  M.  as  principal,  end 
the  credit  was  extended  to  M.,  no  question  of 
agency  arises,  and  the  law  of  ratification  is  not 
involved  in  an  action  aniingt  a  third  party  for 
the  collection  of  such  claim  for  services. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  622 ;   Dec  Dig.  i  164.*] 

2.  Pkincipai,  and  Aoint  (f  164*)— "Ratifi- 
cation"—Acts  IN  Behalf  or  Pbincipal. 

"Ratification"  signifies  the  adoption  or  ac- 
ceptance by  the  principal  of  that  which  was 
done  for  and  in  the  name  of.  the  principal.  The 
agent  or  assumed  or  ostensible  agent  must  have 
acted  as  agent,  and  not  as  the  principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  f  622;    Dee.  Dig.  |  164.* 

For  other  deflnltiona,  see  Words  and  Phrases, 
vol.  7,  pp.  5928-5932;   vol.  8,  p.  7778.] 

3.  Pbinoipal  and  Aoknt  (I  109*)— Ratifioa- 

XION. 

The  payment  by  a  mining  company  of  cer- 
tain claims  for  labor  performed  on  or  in  con- 
nection with  its  property  under  employment  of 
•  third  person  does  not  amount  to  an  adoption 
or  ratification  or  recognition  of  the  claims  of 
other  laborers  for  services  performed  for  such 
third  person  under  similar  circumstances  and  at 
the  same  time  as  the  claim  paid  by  the  com- 
pany, where  the  services  had  all  been  performed 
and  the  labor  done  prior  to  such  payment. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  §g  636,  637;  Dec.  Dig.  $ 
169.*] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Shoshone 
County;  W.  W.  Woods,  Judge. 

Action  by  Ole  H.  Linn  against  the  Ala- 
meda Mining  &  Milling  Company.  Judgment 
for  plaintiff,  and  defendant  appeals  there- 
from and  from  an  order  denying  a  new  trial. 
Reversed. 

James  a.  Wayne  and  H.  E.  Woratell,  for 
appellant    Qray  &  Knigbt,  for  respondent 

AIIiSHIB,  3.  TblB  action  was  Institnted 
to  collect  the  smn  of  $1,060  for  lat>or  per- 
formed by  the  plaintiff  as  foreman  in  the 
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performance  bf  certain  work  on  the  defend* 
ant's  property.  Judgment  was  entered  in 
favor  of  the  plaintiff,  and  defendant  moved 
for  a  new  trial,  and  its  motion  was  doiied. 
Thereupon  an  appeal  was  taken  from  the 
judgment  and  order  denying  a  new  trial. 
The  contention  made  on  this  appeal  is  that 
the  conrt  erred  in  not  granting  a  nonsuit, 
and  that  there  is  no  evidence  whatever  on 
which  to  rest  the  verdict  and  Judgment 
There  is  no  snbstantiai  conflict  in  the  evi- 
dence. What  conflict  exists  is  mere  detail, 
and  does  not  go  to  the  eeaentlal  facts. 

It  appears  that  In  the  month  of  November, 
1806,  one  William  L.  James  owned  the  ma- 
jority of  the  stock  of  the  appellant  corpora- 
tion, and  at  that  time  ^ve  Mayo-Sachs  & 
(3o.  of  Bntte,  Mont,  an  option  to  purchase 
his  stock,  running  until  some  time  the  fol- 
lowing summer.  It  also  appears  that  at  the 
same  time  the  Alameda  Company  gave  Mayo- 
Sacfba  &  Co.,  permlatdon  to  oiter  upon  its 
pr<H)erty,  and  to  project  and  develop  the 
game,  and  do  soeh  things  as  they  saw  fit  in 
order  to  determine  the  value  of  the  property, 
and  consequently  whether  or  not  they  would 
exercise  their  option  to  purchase  the  James 
stock.  The  nature  of  tills  latter  agreement 
or  permission  is  very  vague,  Indefinite,  and 
micertain.  In  fact,  there  Is  nothing  in  the 
record  that  discloses  what  ofilcers  of  the  ap- 
pellant company  gave  this  permission  and 
authority  to  Mayo-Sachs  &  Co.  to  enter  upon 
the  Alameda  property  and  examine  and  pros- 
pect tbe  same.  There  is  no  question,  bow- 
ever,  but  what  the  authority  did  exist  The 
optl<m  given  by  Jautes  covered  his  entire  hold- 
ings In  the  appellant  company,  and  he  was 
at  that  time  president  of  the  company.  The 
claims  belonging  to  the  Alameda  Cowpany 
adjoined  the  property  of  the  Success  Mining 
(company.  After  securing  this  option.  Mayo, 
of  the  Mayo-Sachs  Company,  entered  into  aa 
agreemient  with  Mr.  H.  F.  Samuels,  who  rep- 
resented the  Success  Mining  Company, 
whereby  he  secured  the  privilege  of  workinc 
and  prospecting  the  Alameda  property 
throu^  the  Success  tunnel  No.  2.  He  ac- 
cordingly employed  the  respondent  Linn  to 
take  charge  of  the  work  as  foreman  and 
superintendent,  and  to  employ  men  and 
carry  on  the  work  of  driving  the  Success 
tunnel  into  the  Alameda  property,  and  pros- 
pecting the  latter  property.  Respondent  ac- 
cordingly carried  on  this  work,  employed 
men  and  discharged  them,  made  his  reports 
from  time  to  time  to  Mayo-Sachs  &  Co.,  and 
received  checks  from  them  for  labor  per- 
formed until  his  last  claim  of  $1,050,  which 
was  not  paid  by  Mayo-Sachs  &  Co.  In  the 
meanwhile  Mayo-Saohs  &  Co.,  had  made 
such  examination  of  the  Alameda  property 
as  to  satisfy  tliem  oC  its  values  and  to.  In 
their  opinion,  justly  tbem  in  taking  up  th^r 
option  on  the  James  stock;  and  they  accord- 
ingly'made  final  payment  for  the  same  on  the 
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18tb  of  June,  1907,  and  thereupon  they  re- 
organized the  directorate  of  the  Alameda 
Company,  and  elected  one  of  their  Arm  presi- 
dent and  others,  either  of  their  firm  or  of 
their  friends,  to  constitute  a  majority  of  the 
board  of  directors.  Up  to  this  time  Mayo- 
Sachs  Sl  Co.,  had  had  no  connection  with  the 
Alameda  Company,  held  no  stock  in  the  com- 
pany, and  were  In  no  way  identified  with 
the  company,  except  by  reason  of  the  op- 
tion they  held  on  the  James  stoclc.  Subse- 
quent to  the  election  of  the  new  officers  In 
the  Alameda  Company,  Linn  presented  his 
claim  to  the  company.  It  refused  to  pay, 
and  he  thereafter  Instituted  this  action. 

Tliere  is  no  contention  made  by  the  re- 
spondent that  he  was  employed  by  the  Ala- 
meda Company,  nor  does  he  contend  that  he 
thought  Mayo  represented  the  company.  He 
admits  In  his  evidence  that  he  was  en^jloyed 
by  Mayo,  and  Iinew  that  be  was  worlcing  for 
Mayo-Sachs  &  Co.,  and  that  be  had  all  of 
his  dealings  with  the  latter  company.  He 
does  not  claim  that  he  performed  any  of  this 
labor  under  the  belief  or  understanding  that 
he  would  be  compensated  by  the  Alameda 
Company ;  and  no  contention  is  made  what- 
ever that  the  Alameda  Company  ever  con- 
tracted with  him  or  represented  that  it 
would  pay  him,  or  that  he  ever  in  any  way 
understood  that  be  was  performing  any  serv- 
ices for  the  company.  The  sole  contention 
made  by  the  respondent  for  an  affirmance  of 
the  Judgment  in  this  case  is  on  the  ground 
of  ratification.  The  evidence  on  which  he 
rests  that  contention  is  substantially  as  fol- 
lows: It  appears  that  James  was  running  a 
boarding  honse  near  the  Success  mines,  and, 
according  to  Lima's  evidence,  was  about  the 
Success  tunnel  No.  2  several  times  while 
Linn  was  worlcing  there,  and  Itnew  of  Linn's 
work,  and  talked  with  him  relative  to  the 
work  and  the  prospects  In  the  Alameda  prop- 
erty. James  also  talked  with  Mr.  Samuels, 
the  manager  and  representative  of  tne  Suc- 
cess Company,'  in  reference  to  the  option  giv- 
en to  Mayo-Sachs  &  Co.,  and  the  prospecting 
and  developing  work  being  carried  on  by, 
Mayo,  and  also  spoke  to  him  about  the  con- 
tract Mr.  Samuels  had  entered  into  with 
Mayo  with  reference  to  bis  working  in  the 
Success  tunnel  No.  2.  He  also  told  isamuels 
that  Mayo  was  representing  the  Alameda. 
Samuels  says  that  he  did  not  know  in  what 
capacity  Mayo  was  acting,  but  that  he  sup- 
posed be  was  representing  the  Alameda  Com- 
pany. Subsequent  to  the  final  purchase  by 
Mayo-Sachs  &  Co.,  of  the  James  stock  and 
the  election  .of  new  officers  for  the  Alameda 
Company,  the  board  of  directors  paid  Mayo- 
Sachs  &  Co.,  either  a  pert  or  all  of  the  ex- 
pense they  had  Incurred  in  doing  this  pros- 
pecting and  developing  work  through  the 
Success  tmmei  No.  2.  The  evidence  is  very 
vague  and  rather  obscure  on'  this  point.  As 
we  view  It,  however,  it  is  of  no  consequence 
Jn  this  case.  It  all  occurred  after  the  com- 
'pleti<m  of  the  Work,  andiit  no  way  influenced 


Lldn'B  action,  or  deceived  or  misled  him  in 
any  way,  and  it  carried  no  promise  to  pay 
him. 

Ratification  signifies  the  adoption  or  ac- 
ceptance by  the  principal  of  that  which  was 
done  for  and  In  the  name  of  tlie  principal. 
The  agent  or  assumed  or  ostensible  agent 
must  have  acted  as  agent,  and  not  as  the 
principal.    Clark  on  Contracts,  $  303;  Min- 
nlch  V.  Darling,  8  Ind.  App.  539,  36  N.  B. 
173;   Mitchell  v.  Minnesota  Fire  Ass'n,  48 
Minn.  278,  51  N.  W.  608 ;  Backhaus  v.  Buells, 
43  Or.  658,  73  Pac.  342.    Linn  does  not  claim 
that  be  contracted  with  Mayo  as  the  agent  of 
the  Alameda  Company,  or  that  he  thought 
him  to  be  the  agent  of  that  company.    He 
does  not  claim  to  have  parted  with  his  la- 
bor through  any  false  Impression  given  by 
James  or  the  Alameda  Company,  nor  does 
I  be  claim  that  he  at  any  time  thought  or  had 
reason  to  believe  that  the  latter  company 
I  wonld  pay  him.    The  fact  that  the  Alameda 
I  Company  may  have  after  the  work  was  com- 
pleted paid  Mayo-Sachs  &  Company  for  some 
!  or  all  of  the  money  they  had  expended  or 
I  work    they    had    caused    to    be    performed 
:  through  the  Success  tunnel  would  not  of  it- 
I  self  obligate  them  to  pay  any  one  else,  nor 
would  it  mislead  any  one  who  had  already 
performed  labor  on  the  faith  Of  Mayo's  cred- 
it, nor  would  It  create  any  element  of  estop- 
I  pel  against  the  Alameda  Company  or  impose 
any  liability  against  them  for  other  debts 
of  Mayo-Sachs  &  Company  that  had  been 
previously  Incurred. 

As  to  the  receipt  of  benefits,  this  is  not  a 
case  like  one  of  the  purchase  of  goods  or  the 
like  where  the  party  must  restore  the  ar- 
!  tides  or  pay  for  benefits  received.  This 
work  was  done  through  the  tunnel  of  another 
property  and  for  the  sole  purpose  of  satisfy- 
I  ing  Mayo-Sachs  &  Co.,  as  to  the  value  of  the 
j  Alameda  property.  It  was  not  done  for  the 
development  or  permanent  Improvement  of 
the  company's  property.  It  may  or  may  not 
j  have  resulted  In  improving  the  property. 
While  it  demonstrated  that  the  property  Is 
of  some  value,  this  work  done  through  the 
Success  tunnel  cannot  be  of  any  permanent 
use  to  the  Alameda  property  unless  they  can 
secure  the  right  to  work  the  property  through 
the  Success  tunnel  No.  2.  It  is  of  such  a 
character  that  the  thing  received  cannot  be 
returned  or  be  of  any  possible  benefit  to  the 
one  who  did  the  work,  and  so  he  cannot  suf- 
fer on  account  of  mere  failure  to  return. 
We  do  not  mean  to  be  understood  as  holding 
that  the  Alameda  Company  could  not  obli- 
gate itself  to  pay  this  claim.  On  the  con- 
trary, it  conld  undoubtedly  assume  this  debt 
and  obligate  Itself  to  pay  the  same,  but  not 
under  the  law  of  ratification.  This  was 
clearly  the  debt  of  another.  The  credit  was 
not  extended  to  the  Alameda  Company,  but 
was  given  to  Mayo  and  his  firm.  It  was  the 
debt  of  Mayo  and  Mayo-Sachs  ft  Co.,  so  far 
as  this  record  discloses. 
Judgment  reversed;  and,  in  view  of  the 
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condition  of  'the  case  and  of  the  recovd  be- 
fore us,  we  will  grant  a  new  trial,  so  that, 
If  the  respondent  feels  that  he  can  make  a 
case  within  the  rules  of  law  hereto  announc- 
ed, he  may  again  submit  his  proofs  against 
this  appellant.  Costa  awarded  in  favor  of 
appellant. 


SULLIVAN,    C. 
concur. 


J.,    and    STEWART,   J., 


HATCH  T.  CONSUMERS*  CO.,  Ltd. 
(Supreme  Court  of  Idaho.    Nov.  9,  1009.) 

1.  Waters  and  Water  Coitbses  (8  201*)— 
Public  Water  StrpptT— Water  Compawt 
—Duty  to  Lay  Laterals. 

Under  th«  franchise  granted  by  the  city 
of  Coeur  d'AIene  to  tlie  Consumers'  Comjjany  to 
occupy  the  streets  and  alleys  of  the  city  for 
the  purpose  of  supplying  the  city  and  inhabit- 
ants thereof  With  fresh  water,  the  right  and  au- 
thority to  dig  in  the  streets  and  alleys  and  lay 
pipes  therein  for  supplying  consumers  with 
water  is  conferred  upon  the  company  alone, 
and  no  such  right  is  conferred  upon  the  individ- 
ual or  consumer,  and  the  consumer  acquires  no 
right  to  lay  pipes  or  acquire  property  in  the 
streets  and  alleys,  but,  on  the  contrary,  the  duty 
to  do  BO  and  the  rights  acquired  thereby  belong 
to  the  water  company.  It  is  consequently  the 
duty  of  the  water  company  to  supply  and  lay 
the  laterals  from  its  main  to  the  hue  of  a  con- 
sumer's property  abtltting  on  such  street,  and 
mtch  laterals  are  the  property  of  the  water  com- 
pany. Both  well  V.  Consumers'  Co.,  13  Idaho, 
n68,  92  Pac.  533,  and  Pocatello  Water  Co.  v. 
Standley,  7  Idaho,  LW,  61  Pac.  518,  followed 
and  approved. 

[Ed.  Note.— For  other  caseR.  see  Waters  and 
Water  Conrses,  Cent.  Dig.  §  275 ;  Dec.  Dig.  | 
201.*1 

2.  Waters  and  Water  Courses  (§  203*)  — 
Public  Water  SurPLy— Water  Company- 
Rules  FOR  Conduct  of  Business. 

Under  the  statute  of  this  state  (section 
2839,  Rev.  Codes),  and  the  general  rule  of  law 
applicable  in  such  cases,  a  water  company  may 
make  and  enforce  such  reasonable  rules  and 
regulations  as  are  in  harmony  with  law  and  con- 
sonant vrith  justice  for  the  conduct  of  its  busi- 
ness, the  protection  and  preservation  of  its  prop- 
erty, and  the  collection  of  its  water  rentals,  and 
in  so  doing  may  require  the  consumer  to  pay 
reasonable  water  rentals  in  advance,  or,  in  de- 
faolt  thereof,  shut  off  the  water  supply,  or  may 
require  a  month's  rent  to^be  paid  at  the  end  of 
the  month,  or,  in  default  thereof,  shut  off  the 
water  until  such  time  as  the  rent  due  is  paid. 

fEid.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S  285 ;  Dec.  Dig.  i 
203.*] 

3.  Waters  and  Water  Coubses  (5  203*)— 
Public  Water  Supply— Water  Company- 
Payment  OF  Disputed  Bill  for  Water. 

A  water  company  cannot  enforce  a  rule  re- 
quiring a  consumer  to  pay  an  old  or  disputed 
bill  for  water  furnished  him  at  some  previous 
time,  or  some  other  and  independent  use,  or  at 
some  other  place  or  residence,  or  for  a  separate 
or  distinct  transaction  from  that  for  which  he 
is  claiming  and  demanding  a  water  supply,  as 
a  condition  precedent  to  supplying  him  with 
water,  where  he  tenders  payment  of  the  es- 
tablished water  rate  in  advance  for  the  service 
Ite  is  demanding. 

,  [Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conrses,  Cent.  Dig.  {  295;  Dec.  Dig.  i 
208.*] 


4.  Waters  and  Water  Coubmb  (f  208*)— 
Public  Water  Supply— Wairr  Company- 
Payment  OF  Disputed  Bill  for  Water. 

In  such  cases  the  parties  are  not  upon  equal 
grounds.  The  consumer's  necessities  for  water 
for  bu«nes8,  health,  comfort,  and  life  are  such 
as  to  put  him  at  a  decided  disadvantage  and  de- 
prive him  of  the  right  to  contest  an  imjust 
claim ;  and  It  would  therefore  be  unjust,  unsafe, 
and  contrary  to  public  policy  to  invest  a  public 
service  corporation  with  power  to  become  both 
judge  and  jury  in  the  determination  of  claims 
and  demands  it  holds  against  the  consumer. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  J!  295 ;   Dec  Dig.  g 

5.  MVNIDIPAI,  C01POBA.<nOMB  ($  20^— AHHBZ- 

ATioN   or  Terretort— iNTZRVRNiNa   Strip 

OF  Land. 

.  An  ordinance  of  the  city  of  Coeur  d'AIene, 
passed  and  approved  in  the  month  of  April, 
1004,  Including  the  Krotzer  addition  to  Coeur 
d'AIene  City  within  the  corporate  limits  there- 
of, was  not  void  on  account  of  an  intervening 
strip  of  land  2,663  feet  in  length  by  2.8  feet 
Wide  at  one  end,  and  67  feet  wide  at  the  other. 
Section  9  of  the  act  of  February  9,  1899,  as  ap- 
pears at  page  109,  of  the  Session  Laws  of 
1899,  which  was  In  force  at  the  time  erf  the 
adoption  of  the  foregoing  ordinance,  provided 
that  land  or  territory  laid  off  or  subdivided  as 
provided  by  statute  "shall  be  regarded  and  treat- 
ed as  contiguous  to  such  city  or  town,  notwith- 
standing any  stream  or  embankment  or  any 
strip  or  parcel  of  land  not  more  Hbtat  200  feet 
in  width  may  be  or  lie  between  such  land  or 
territory  and  the  corporate  linuts  of  such  city 
or  town." 

[BM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  74,  75;  Dec  Dig. 
i29.*] 

6.  MUNICIPAI/  Cobpobationb  ({  85*V-ARinEZ- 
ATiON  OF  Tkrrixoby  —  Validity  —  Collat- 
eral Attack. 

In  a  case  where  the  city  authorities  have  by 
ordinance  extended  the  city  limits  so  aa  to  in- 
clude an  addition  or  tract  of  land  and  the  inhab- 
itants thereof,  and  all  parties  affected  thereby 
have  acquiesced  in  the  actiod  of  the  city  author- 
ities and  have  transacted  their  business  upon 
the  theory  that  such  territory  was  included 
within  the  city  limits,  a  public  service  corpo- 
ration will  not  be  allowed  to  question  the  vaad- 
ity  of  such  action  of  the  city  council  in  a  col- 
lateral attack  after  the  lapse  of  five  years. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  103 ;  Dec  Dig.  1 35.*] 

7.  Waigbs  and  Water  Coursbs  (|  201*)— 
Public  Water  Supply— Wattbr  Company. 

Under  the  terms  of  a  franchise  ordinance, 
wherein  It  is  provided  that  the  company  re- 
ceiving the  franchise  shall  not  be  required  to 
extend  its  water  mains  along  any  ungraded 
street  or  alley,  no  question  as  to  the  construc- 
tion of  such  provision  can  arise  in  a  case  where 
the  company  has,  in  fact,  extended  its  main 
along  such  ungraded  street.  After  so  doing,  the 
company  cannot  refuse  to  supply  consumers 
along  such  street  on  the  theory  that  it  was  not 
compelled  to  build  along  such  street  in  the  first 
place. 

fEJd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S  275 ;  Dec  Dig.  { 
201.*] 

8.  Waters  and  Water  Courses  (|  201*)— 
Public  Water  Supply— Water  Company- 
Duty. 

A  corporation  receiving  a  franchise  from  a 
municipality  in  this  state  authorizing  it  to  sup- 
ply the  inhabitants  with  water  by  accepting  such 
franchise  and  attempting  to  operate  thereunder 
enters  into  an  implied  contract  to  serve  all  the 
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{nhaVitanti  of  «adi  mnntcipalliy  witMtt'  dis- 
tincUon  or  discrimln»tion  upon  sncb'  persons 
paying  it  tlie  establialied  rates,  and  complying 
with  the  reasonable  rules  and  regulations  oi 
snch  company 

[Ed.  Note.— Tor  other  eaus,  see  Waters  and 
Water  Cktunea.  Cent.  Dig.  I  27&;    Dec.  Dig.  | 

9.  CoHBTirDTiONAt  IiAW  (J  278*>— DDK  Pro- 
cess OF  Law  —  Pdbhc  Sebvick  Cobpobji.- 
Tio:^— Pebfobmance  of  Dtttt. 

To  compel  a  public  service  corporation  to 
live  up  to  the  law  of  its  existence,  and  to  dis- 
cbarge  tiie  duties  for  which  it  was  organized 
and  for  which  it  received  its  franchise,  can  in 
no  case  amount  to  a  confiscation  of  its  prop- 
erty, or  taking  its  property  without  due  proeess 
of  law,  even  tliou^h  such  requirement  necessi- 
tates the  corporation  using  a  part  or  all  of  its 
property  or  investing  its  money  in  order  to  meet 
Its  duties  and  obligations.  ' 

[BM.  Note.'— For  other  caaes,  see  Constltntlon''' 
al  Law.  Dec  Dig.  f  27&*1 

10.  COifBTrrtrrioSAi.  Law  (S  278»>— Dttb  P»»- 
CE88  OF  LA.W— Water  Compant— Coidpul- 
80BT  Service. 

There  can  be  no  element  of  contiscation  or 
taking  propeily  withoat  due. process  of  law  in  a 
case  where  a- writ  of  mandate  is  issued  to  com- 
pel a  water  company  to  put  in  laterals  and  serv- 
ice connections  from  its  main  to  the  propertv 
line  of  an  abutting  owner  at  an  expense  of  $8.50, 
where  he  tenders  the  monthly  water  rate  of  $1.50 
in  advance.  In  such  case  the  rental  rate  con- 
stitutes a  fair  and  reasonable  income  and  rev- 
enue on  the  sum  invested,  and  compulsory  serv- 
ice in  such  case  contains  no  element  of  confisca- 
tion. 

[B^,  Note.— For  other  cases,  see  Constitatioa- 
al  Law,  Dec.  Dig.  |  278.*] 

Jl.  Watebb  and  Wateb  Codbses  (S  201*)— 
Public  Wateb  Supply— Wateb  Company— 
DtiTT  TO  Supply  Wateb. 

A  public  service  corporation  organised  for 
the  purpose  of .  aupplyiog  the  inhabitants  of  a 
municipality  with  water  is  not  justified  in  as- 
suming that  the  people  it  is  to  serve  are  dis- 
honest, and  that  tiiey  will  demand  and  pay  for 
a  month's  water  sapply  merely  for  the  purpose 
of  entailing  upon  the  company  the  expense  of 
putting  In  lateials  and  service  connections,  and 
that  they  will  thereafter  tefnse  to  take  water 
and  thereby  dlMommode  themeelves  and  depre- 
ciate their  ow»  property,  and  the  courts  will 
not  base  decisions  upon  such  an  assumption. 

[BJd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f  275 ;   Dec.  Dig.  | 

(Syllabna  by  the  Court.) 

'  Original  application  of  Albert  U  Hatdi 
for  mandamus  to  be  directed  to  the  Oodbuju- 
ers*  Compauy,  Limited.    Writ  granted. 

Reed  A  Boughton,  for  plabrtiflf.     R.   H. 
Elder  and  Gray  &  Knight,  for  defendant 


AILSHIE,  J.  This  Is  an  original  actl<ni 
commenced  In  this  court,  praying  for  the 
Issuance  of  a  writ  of  mandate  against  the 
defendant  corporation,  requiring  and  com- 
manding that  it  connect  plaintlfTs  water 
pipes  with  defendant's  water  system  In  the 
dty  of  Coenr  d'AIene.  Tlie  complaint  al- 
leges that  the  plaintlfT  Is  the  owner  of  a 
lot  or  tract  of  land  In  Krotzer's  addition  to 
Coeur  d'AIene  City,  and  that  be  has  built  a 
dwelling  house  thereon  and  has  placed  wa- 


ter p^pea  therein,  extending  from  fate  house 
to  the  curb  line  In  Third  street  In  front  of 
his  premises.  He  alleges  that  tbe  water 
rate  for  the  service  he  requires  and  has  de- 
manded la  $1.50  per  month  payable  in  ad- 
vKDoa,  as  fixed  by  the  water  commissioners, 
appointed  in  conformity  with  the  law  for  the 
establishing  of  water  rates  to  be  charged  by 
die  deftendant  company.  He  also  alleges  that 
be  tendered  the  company  at  Its  -  office  one 
month's  water  rent,  and  demanded  tliat  It 
make  the  connections  and  turn  on  the  wator 
for  hlB  nse;  "that  the  company  thereupon 
refused  and  declined  to  do  so  unless  he 
would  ahio  pay  it  the  sum  of  $8.50  for  mak- 
ing- the  tap  In  its  water  main,  or  deposit 
the  sum  of  $16,  the  same  to  be  refunded 
when  the  tap  Is  taken  out,  less  the  actual 
cost  of  labor  and  cost  of  one  coiporfttloo 
cock.  Or,  In  Ilea  thereof,  that  he  should  dO' 
posit  $40  In  cash,  the  same  to  be  applied 
on  payment  of  wtiter  to  be  used  from  said 
tap;"  that  the  company  now  is  and  has 
been  for  more  than  five  yisars  last  past  op- 
erating in  the  Tillage  of  Coeur  d'AIene,  un- 
der the  tenn»  of  a  franchise  of  the  Tllla«e 
embodied  In  Ordinance  No.  98  of  said  Til- 
lage, and  that  It  Is  collecting  monthly  water 
rates  In  advance- for  water  fumlsbed  to  tlM 
inhabitants  of  the  vlUege;  that  the  water 
rates  have  been  established  by  a  commis- 
sion appointed'  in  conformity  with  law.  and 
which  said  commission  established  rates  to 
be  charged  on  the  14th  day  of  October,  1907, 
and  that  the  rate  so  established  that  applies 
to  a  service  such  as  plaintiff  demands  Is 
$1.60  per  month;  that  the  defendant  com- 
pany has  a  watw  ntaln  on  Third  street  In 
front  of  plaintiff's  property,  and  is  fnrn&h- 
ing  other  consumers  along  that  street  with 
water  for  which  it  la  charging  and  receiving 
the  sum  of  $1.60  per  month  In  advance;  that 
the  company  has  an  abundant  supply  of 
fresh  water  unsold,  and  Is  able  to  supply 
the  plaintFff  with  all  the  water  he  demands. 
Plaintiff  prays  that  a  writ  of  mandate  Issue 
against  the  defendant  requiring  and  com- 
pelling It  to  make  the  necessary  connection 
with  its  water  main,  and  supply  plaintiff 
with  water  upon  receipt  of  the  rental  rates 
as  established  by  the  board.  An  alternative 
writ  of  mandate  was  issued  against  the  de- 
fendant, and  it  has  answered,  admitting 
plaintiffs  demand,  and  that  it  has  a  water 
main  on  Third  street  In  front  of  plaintilTS 
house,  and  that  it  has  refused  to  supply  the 
plaintiff  with  water  tmlees  be  accede  to  iU 
requirements  as  set  out  in  plaintlfTs  com- 
plaint 

Defendant  has  also  pleaded  further  mat- 
ter in  defense  of  the  action.  In  substance,  as 
follows:  That  prior  to  the  eonstr notion  by 
plaintiff  of  the  house  for  wbtich  he  now 
Claims  a  water  supply  plaintiff  carried  wa- 
ter from  the  faucet  at  the  houses  of  some 
of  defendant's  water  consumers,  for  whicb 
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h«  became  Indebted  to  tiie  defendant  In  thfl 
sum  of  $28,  which  sum  the  plaintiff  has  neg- 
lected, failed,  and  refused  to  pay,  and  that 
the  defendant  refused  to  supply  plaintiff 
with  water  in  the  future  until  sucb  time  as 
he  paid  the  balance  due  for  water  prerlons- 
ly  supplied  to  him  In  the  manner  above  m«i- 
tl<>ned.  It  also  alleges  that  plaintUTs  proper- 
ty Is  not  within  the  corporate  limits  of  Coeur 
d'Alene  City.  It  further  alleges  that  con»- 
mlssioners  hare  heretofore  been  appointed  in 
conformity  with  the  law  for  the  purpose  of 
fixing  rates  to  be  charged  by  the  defend- 
ant and  that  In  pursuance  of  the  power  and 
authority  vested  in  them  they  met  and  fixed 
and  established  rates,  and  that  the  rate  to 
be  charged  for  service  such  as  plaintiff  de- 
mands is  $1.S0  per  month  In  advance,  and 
the  further  sum  of  $8.50  for  making  "water 
service  connections,"  and  that  the  company 
has  made  and  established  a  rule  that,  where 
demand  is  made  to  have  water  supplied  to 
a  place  that  has  not  previously  been  receiv- 
ing water,  it  requires  that  the  applicant  pay 
one  month's  rent  in  advance,  and  also  the 
sum  of  $8.50  for  tapping  its  main  and  mak- 
ing connections,  or  deposit  the  sum  of  $15^ 
the  same  to  be  refunded  when  tap  is  tak- 
en oat,  less  actual  cost  of  labor  and  cost 
of  one  corporation  cock,  or  a  deposit  of  $40 
cash,  the  same  to  apply  on  payment  of  wa- 
ter used.  Defendant  alleges'  that  the  plain- 
tiff declined  and  refused  to  comply  with  the 
rules  and  regulations  of  the  company  with 
reference  to  these  several  deposits,  with  the 
exception  of  the  $1.50  monthly  water  rate, 
and  tbat  the  defendant  accordingly  declined 
and  refused  to  make  the  connection  and  fur- 
nisb  plaintiff  with  water.  It  is  also  alleged 
that  the  commissioners  took  into  considera- 
tion the  payment  of'  $8.50  for  making  tap 
and  service  connection  -  in  the  fixing  oC 
monthly  water  rates.  On  motion  of  the 
plaintiff,  the  court  made  an  order  striking 
from  defendant's  answer  that  portion  there- 
of relating  to  the  "rate  to  be  charged  for 
making  service  connections"  as  established 
by  the  commissioners,  for  the  reason  that 
under  the  provisions  of  our  statute  (section 
2839,  Rev.  Codes)  the  commlBSIoners  had  no 
authority  to  fix  any  rates  except  "the  rates 
to  be  charged  for  water."  They  had  no  au- 
thority to  fix  rates  or  charges  for  the  con- 
struction or  alteration  of  any  part  of  the 
defendant's  pipes  or  water  system,  and  had 
BO  authority  to  establish  any  rate  for  any 
labor  or  service  or  material  or  thing  other 
than  for  the  use. of  water  to  be  supplied  bj- 
the  corporation.  The  court  also  sustained 
the  plaintiff's  motion  to  strike  from  the  an- 
swer all  the  allegations  with  reference  to  the 
failure  and  neglect  and  refusal  of  the  plain- 
tiff to  pay  the  sum  of  $28,  balance  due  for 
water  used  by  the  plaintiff  while  residing  at 
a  different  place  and  carried  by  him  from  a 
faucet  at  the  residences  of  some  of  defend- 
ant's other  consumers.  The  court  thereupon 
ordered  a  reference  to  take  testimony,  and, 


upon  theeoming  Id  of  tlie  report  and  the 
submission  of  all  the  evidence  on  the  part 
of  both  plaintiff  and  defendant,  the  case  was 
argued  by  the  respective  counsel,  and  has 
been  submitted  for  our  final  determination. 

We  have  heretofore  htM  in  Botbwell  v. 
Consumers'  Company,  13  Idaho,  568,  92  Pac, 
538,  and  Pocatello  Water  Co.  v.  Standley,  T 
Idaho,  155,  61  Pac.  518,  that  the  mains  and 
laterals  laid  within  the  streets  and  alleys 
are  the  property  of  the  water  company,  and 
that  the  franchise  granted  such  company  au- 
thorizes it  to  dig  in  the  streets  and  alleys 
and  use  and  occupy  them  for  the  purpose 
of  laying  and  maintaining  their  pipe  lines 
and  delivering  water  to  consumers.  We  dis- 
cover no  reason  for  departing  from  the  rule 
announced  In  those  cases.  See,  also,  section 
2840,  Rev.  Codes.  On  the  other  hand,  the 
consumer  has  no  right  or  franchise  to  ex- 
cavate the  streets  or  to  lay  or  maintain  pipes 
therein.  When  he  undertakes  to  pass  be- 
yond his  property  line  with  pipes,  he  Is 
met  by  the  public  authorities  and  the  fran- 
chise held  by  the  water  company.  He  is  in 
no  position  to  acquire  a  property  right  in 
the  streets  and  alleys  by  laying  pipes  there- 
in. The  water  company,  on  the  contrary, 
is  clothed  with  this  power  and  right  and 
all  the  necessary  authority  for  creating  and 
establishing  property  rights  therein  and  the 
protection  of  stich  property.  There  is  no 
reason  in  saying  that  the  company  has  no 
interest  In  laterals  it  may  lay  in  the  streets 
from  its  main  to  the  line  of  abutting  prop- 
erty owners.  These  laterals  are  of  Just  as 
much  use  and  as  valuable  to  the  company 
as  its  mains  In  proportion  to  the-  amount  of 
water  to  be  delivered  through  such  laterals 
as  compared  with  that  delivered  through  the 
main.  The  only  difference  whatever  la  in 
the  extent  of  the  service.  The  capacity  of 
a  main  is  ordinarily  sucb  that  it  will  sup- 
ply a  large  number  of  consumers  along  the 
street  from  the  one  main.  Thte  capacity  of 
a  lateral  is  ordinarily  such  that  It  will  only 
supply  one  or  two  consumers.  The  relative 
value  to  the  company  of  tbe  main  and  later- 
als Is  measured  by  the  extent  of  the  service 
froin  the-'  two.  The  necessity,  however,  Dor 
one  is  just  as  great  as  for  the  other.  With* 
out  a  main  none  of  the  residents  along  a 
street'  can  be  supplied.  Without  a  lateral 
the  Individual  consumer  cannot  be  supplied. 
The  law  of  ownership  Is  the  same  in  the  one 
case  as  the  other,  and  the  right  of  property 
and  control  Is  the  same  In  each  Instance^ 
Water  companies  maintain  waterworks  for 
the  purpose  of  collecting  rates  and  tolls. 
They  operate  them  for  gain.  In  order  ttf 
collect  tolls,  they  must  deliver  water.  Olie 
consumer,  on  the  other  hand,  pays  his  mon- 
ey for  service.  Unless  he  is  sen-ed.  there  is 
nothing  for  which  he  may  be  called  upon 
to  pay. 

We  are  aware  that  some  courts  have  held 
that  the  consumer  may  be  required  to  pay 
the  expenses  of   "service  conaectlens,** .  as 
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It  Is  somdtinieB  called,  or,  rather,  for  later- 
als exteodtng  from  the  curb  line  to  the 
main.  Bo  far  as  we  have  been  able  to  ex- 
amine, however,  these  decisions  are  based 
upon  express  statutes.  There  is  a  line  of 
decisions  to  that 'effect  in  Wisconsin.  The 
case  of  Gleaaon  t.  Wauicesha  Coimty,  108 
Wis.  225.  79  N.  W.  249,  Is  a  leading  author- 
ity on  this  point,  and  holds  that  the  expense 
of  laying  water  pipes  from  the  curb  line  to 
connect  with  the  main  may  be  properly  as- 
sessed against  the  property  of  the  abutting 
owner,  but  this  Is  based  upon  the  express 
provision  of  the  Wisconsin  statute  autbor- 
lElng  the  levying  of  assessments  against 
abutting  property  owners  for  such  purposes 
"whenever  the  council  shall  order  the  pav- 
ing or  re-pavlng  of  any  street  In  which  wa- 
ter, gas  mains  and  sewer  or  either^  of  them 
shall  have  been  previously  laid  or  construct- 
ed." m  that  case  it  was  claimed  that  the 
statute  was  unconstitutional.  In  that  It  au- 
thorized a  taking  of  property  without  due 
process  of  law.  The  court  upheld  the  stat- 
ute on  the  ground  that  the  laying  of  the  gas 
and  water  pipes  was  an  improvement  to 
the  property  of  the  abutting  owners,  and 
that  it  conferred  a  benefit.  We  know  of  no 
case,  however,  that  has  held  to  such  a  rule 
In  the  absence  of  a  statute  or  ordinance  au- 
thorizing and  providing  for  levying  ^  as- 
sessment for  such  purposes.  Counsel  for 
defendant  seem  to  place  great  reliance  on 
the  case  of  State  ex  rel.  Foley  v.  HHIyard 
Water  Co.,  49  Wash.  232,  94  Pac.  1080,  but 
an  examination  of  that  case  discloses  that 
It  was  decided  on  entirely  different  grounds. 
As  we  read  and  understand  that  case,  the 
court  denied  Foley  relief  on  the  grounds 
of  waiver  and '  estopi»el  by  reason  of  his 
previous  action' and  conduct  In  the  matter. 
The  qnestlon  involved  in  the  case  at  bar  does 
not  seem  to  have  been  urged  or  considered 
in  that  case.  In  Haugen  v.  Alblna  Light  & 
Water  Co.,  21  Or.  411,  28  Pac.  244,  14  L.  R. 
A.  424,  in  considering  the  respective  rights 
and  dntletr  of  the  water  consumer  and.  the 
•water  company  with  reference  to  laying 
pipefr'and  acquiring  property  rights' fn' the 
'Streets,  Justice  Lord,  speaking  for  the  Ore- 
gon Supreme  Court,  said:  "The  pipe  which 
"was  laM  by  the  defendant  in  TBIamook 
street  was  laid  under  the  franchise  granted 
by  the  city,  and  it  bad  no  antliorlty  to  lay 
any  other  kind  of  pipe  «t  main  than  pi^^ 
scribed  by  tiie  ordinance,  or  for  any  other 
purpose  than  conducting  water  to  supply 
the  dty  and  its  inhabitants,  without  dis- 
crimination, to  all  persons  having  buildings 
or  lots  on  the  lines  of  their  pipe,  upon  ten- 
der of  the  proper  compensation.  There  is 
no  claim  that  Hughes  and  Presoott  had  any 
right  to  dig  up  the  street,  and  to  lay  such 
pipe.  It  ooold  only  be  done  by  the  dsfend- 
-ant,  80  f«r  as  disclosed  by  this  record,'  usder 
the  grant,  in  the  mode  pecscrnied  and  for 
th«  parpoees  already  stated." 
,  As  to  the  right  of  k  water  company  to  re- 
1MP.-43 


fuse  to  supply  the  consumer  until  he  pays 
overdue  rmts,  there  Is  not  entire  harmony 
among  the  authorities.  1  Farnum  on  Wa- 
ters and  Water  Bights,  $  164a,  contains  the 
following  r6Bum6  of  varions  dedsions  of  the 
courts  on  this  subject:  "A  very  effective 
method  of  compelling  the  payment  of  water 
rates  is  the  stopping  of  further  supplies  ud- 
tll  arrears  are  paid,  niere  is  nothing  to 
compel  either  a  municipality  or  a  water  com- 
pany to  furnish  water  to  one  who  wUl  not 
pay  for  it,  and  a  regulation  that  In  case  a 
consumer  is  in  default  his  supply  will  be 
cut  off  Is  reasonable  and  may  be  enforced. 
But  such  a  regulation  cannot  be  made  the 
instrument  by  which  the  water  company 
can  become  the  Judge  In  its  own  case,  and 
shut  olt  water  to  enforce  payment  of  dis- 
puted bills.  Nor  by  its  means  can  i>ayment 
be  enforced  which  it  is  not  the  duty  of  the 
consumer  to  make.  Nor  can  it  be  used  as  a 
means  of  collecting  bills  for  independent 
matters  not  connected  with  the  premises  on 
which  the  water  Is  desired."  On  one  phase 
of  the  question  ttie  authorities  seem  1x>  be 
in  entire  harmony,  and  that  Is  to  the  effect 
that  a  water  company  may  make  and  en- 
force such  reasonable  rules  and  regulations 
as  are  in  harmony  with  law  and  Justice  for 
the  conduct  of  its  business  and  the  collection 
of  its  water  rentals.  A  regulation  requiring 
a  consmner  to  pay  a  month's  rent  In  ad- 
vance, or,  in  default  thereof,  the  company 
will  shut  off  the  watery  or  requiring  the  con- 
sumer to  pay  at  the  end  of  the  month  the 
rates  for  the  preceding  month,  or  in  dsfault 
thereof  the  company  wiU  shut  off  th«  water, 
has  generally  been  held  reasonable  and  wlMh 
in  the  power  of  such  public  service  corpora- 
tions. Tacoma  Hotel  Co.  v.  Tacoma  Light 
&  Water  Co,  ,3  Wash.  St  316,  28  Pac.  516, 14 
!>.  B.  A.  em,  128  Am.  St  Rep.  35;  Shepard  T. 
Milwaukee  Gaslight  Co.,  6  Wis.  689,  70  An. 
Dec.  479;  Harbi8<»i  v.  Knoxville  Water  Co. 
(Tenn.  Ch.)  53  S.  W.  .993:  Williams  v. 
Mutual  Gas  Co.,  B2  Mloh.  499^^  18  N.  W.  2S6, 
60  Am.  Bep.  866<  State  v.  Bo«rd  oif  Water 
&  Light  Oom'ns,  105  Minn.  472,  117  N.  W. 
827,  127  Am.  8t  Rep.  681;  Cedar  Rapids 
Gaslight  Co.  V.  City  of  Oedar  Bapids  (Iowa) 
120  J^.  W.  9<&  Tbe  rules  of  some  compa- 
nies seem  to  require  one  month's  paymant 
in  advance  while  others,  have  required  a 
quarter's  payment  in  advance.  It  has  been 
held,.  liowevcE,  that  a  -reqiiireoient  that  a 
consumer  pay  one  year  in  advance  was  uo- 
reasoDuble.  Rockland  Water  Co.  y.  Adams, 
84  Me.  472,  24  Atl.  840,.  30  Am.  St  Bep.  868. 
It  has  likewise  been  held  that,  where  the 
water  has  been- shut  .off  from  a  consumer  on 
accoant  of  a  default  in .  payment  of  rentals 
when  doe^'  he  cannot  be  charged  tbe  addi- 
tional sum.iof  $1  for  turning  the  water  off 
and  on..  .American  Watwworks  Co.  v.  State, 
.■46  JKeb.  194,  64  ,N.  W.  7U,  80  L.  R.  A.  447. 
59  Am.  St.  Bep,  610.  It  seems  to  be  quite 
generally  iteld  by  the  authorities  that  such 
a  company  tanj  D«t  refuse  to  supply,  the 
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vrater  to  a  consumer  upon  payment  of  rents 
In  adrance  as  required  by  the  rules  and  reg- 
ulations of  the  company  merely  because  he 
declines  and  refuses  to  pay  a  disputed  bill 
or  to  pay  past  due  water  rents  for  some 
other  and  independent  use,  or  at  some  other 
place  or  residence,  or  for  a  separate  or 
distinct  transaction  from  that  for  which 
he  is  claiming  and  demanding  a  water  sup- 
ply. Crumley  v.  Watauga  Water  Co.,  99 
Tenn.  420,  41  S.  W.  1068;  Wood  v.  City  of 
Auburn,  87  Me.  287.  32  Atl.  90«,  29  U  R.  A. 
876;  American  Waterworks  Co.  v.  State,  46 
Neb.  104,  W  N.  W.  711,  30  L.  R.  A.  447,  BO 
Am.  St  Rep,  SIO.  A  public  service  corpora- 
tion cannot  safely  be  invested  with  a  power 
and  authority  which  will  allow  it  to  become 
both  Judge  and  Jury  In  the  determination  of 
a  difQ>uted  claim  due  it  from  a  consumer. 
To  do  so  would  be  dangerous  and  investing 
it  wtth  a  power  that  Invites  extortion,  and 
Is  too  liable  to  be  abused.  As  was  very  apt- 
ly said  by  the  Supreme  Court  of  Maine  in 
Wood  V.  Auburn,  87  Me.  287,  32  Atl.  906,  20 
Ij.  R.  a.  876:  *'Xbe  parties  are  not  upon 
equal  ground.  The  dty  as  a  water  company 
cannot  do  as  it  will  with  its  water.  It  owes 
a  duty  to  each  consumer.  The  consumer 
once  taken  on  to  the  system  becomes  de- 
pendent on  that  system  for  a  prime  necessi- 
ty of  tnisiness,  comfort,  health,  and  even 
life.  He  must  have  the  pure  water  daily 
and.  hourly.  To  suddenly  deprive  him  of 
this  water.  In. order  to  force  him  to  pay  an 
old  bill  claimed  to  be  unjust,  puts  him  at  an 
enormous  disadvantage.  He  cannot  wait 
for  the  water.  He  must  surrender,  and 
swallow  his  choking  sense  of  Injustice. 
Sudi  a  power  in  a  water  company  or  muni- 
cipality places  the  consumer  at  its  mercy. 
It  can  always  claim  that  some  old  bill  is 
unpaM.  The  receipt  may  have  been  lost, 
.th«  collector  may  have  embezzled  the  mon- 
ey, yet  the  consumer  must  pay  It  again,  and 
perhaps  still  again.  He  cannot  resist,  lest 
he  lose  the  water.  •  *  •  To  oblige  a  per- 
son to  follow  mich  a  course  would  be  a  vio- 
lation of  the  fundamental  Juristic  principle 
of  procedure.  •  *  •  The  water  must  be 
supplied  to  th«  complainant  bo  long  as  be 
will  promptly  pay  current  Installments,  and 
otherwise  conform  to  the  reasonable  rules 
^orrmttng  the  supply  of  water.  The  re- 
spondent must  now  In  Its  torn  resort  to  Ju- 
dUrial  process,  If  It  desires  to  enforce  any 
farther  payment."  The  foregoing  conforms 
to  our  Idea  of  Justice,  and  comports  with 
the  principles  of  fair  dealing.  Such  compa- 
nies receive  a  public  franchise  for  the  pur- 
pose of  serving  tibe  people  for  reasonable 
compensation,  but  they  have  no  right  to  use 
the  privileges  granted  for  the  punrases  of 
oppression,  discrimination,  or  harassing  or 
annoying  the  water  consumer.  Courts  will 
not  tolerate  any  such  conduct  f«r  a  moment. 
In  the  case  at  bar  th«  bill  the  defendant 
was  seeking  to  collect  was  for  water  alleged 
-  to  bare  4>eea  used  by  ptatnttff  while  residing; 


at  different  plac^,  and  wbere.'hs  curried 
the  water  from  the  residmcea  of  other  con- 
Btmiers,  and  the  cUdm  coTsrs  a  period  of 
over  two  years.  This  dalm,  if'  an  obligation 
against  plaintiff,  was  a  wholly  separate 
transaction,  and  must  be  collected  in  the 
usual  way  in  which  debts  are  collectible. 
It  cannot  be  wrung  from  the  plaintiff  by 
preying  on  his  present  rights  and  necessities 
for  an  essential  to  life  and  health. 

It  is  argued  by  the  defendant  Uiat  plain- 
tiff's property  is  not  within  the  corporate 
limits  of  Coeur  d'Alene  dty,  and  this  con- 
tention grows  out  of  the  following  condi- 
tions: In  1004  the  city  couttcil'  passed  an  or- 
dinance, known  as  Ordinance  No.  99,  extend- 
ing the  city  Hmita  so  as  to  include  Krotzer's 
addition,  in  which  plaintlfTs  property  Is  lo- 
cated. It  appean'from  the  evidence  In  the 
case,  however,  that  there  Is  Intervening  be- 
tween the  original  bormdary  line  of  Cceur 
d'Alene  City  and  this  addition  a  strip  of  land 
2,663  feet  In  length  by,  2.8  feet  wide  at  the 
westerly  end  and  67  feet  wide  at  the  easter- 
ly end.  It  also  appears  that  this  tract  of 
land  has  never  been  included  within  the  cor- 
porate limits  of  the  city  uhder  any  ordinance 
or  resolution  of  the  city  council.  It  is  con- 
tended on  behalf  of  the  defendant  that  the 
action  of  the  board  In  the  passage  of  Ordi- 
nance No.  99,  Incorporating  the  Krotzer  ad- 
dition within  the  city  limits,  Is  void  for  the 
reason,  first,  that  the  city  clerk  failed  to  file 
a  copy  of  Ordinance  No..  99  with  the  county 
recorder'  in  aceordince  with  the  provisions  of 
section  2  of  an  ac^  approved  March  8,  1905, 
as  appears  at  page  392  of  the  1905  Session 
Laws,  and  which  provision  bos  been  incor- 
porated in  section  2173  of  the  Revised  Codes. 
Whether  or  not  this  failure  on  the  part  of 
the  clerk  would  defeat  the  purposes  and  ob- 
jects of  the  ordinance  is  a  question  that  wp 
will  not  consider  here,  for  the  reason  that 
this  statute  was  not  In  force  at  the  time  of 
the  passage  and  approval  of  Ordinance  No. 
99:  The  ordinance  was  passed  and  approv- 
ed In  April,.  1904,  whereas  the  statute  invok- 
ed was  not  approved  until  March  8, 1906. 

It  is  next  urged  that,  under  the  yrovlslons 
of  section  2172  of  the  Revised  Codes,  it  is  on- 
ly coovetent  tor  city  or  village  anthoiitles 
to  luoorporat«  within  municipal  boundaries 
the  "land  lying  conjUguoas  or  adjacent"  to 
the  dtyi  town,  wc  vJUlage.  It  Is  «ontended 
that  this  .addition  was  neither  contiguous  nor 
adjacent  to  the  city  of  Coaur  d'AJene  while 
the  atrip  of  laud  above  described  was  inter- 
vening between  the  city  boundary  and  the 
addition  laid  out  and  platted.  This  conten- 
tion Is  answered  by  the  provisions  of  section 
9  of  the  act  of  February  9, 1899,  with  refa- 
ence  to  cities,  towns,  and  villages,  as  appesoB 
on  page  100  of  the  Session  Laws  of  1809. 
-It  provides,  among  ^tlMr.tbiugs,  that  land  or 
terrltwy  laid  off  or  rabdlvlded  as  provided 
by  statute  "staali  be  regarded  and  treated  m 
eoBtlgaouB  to  aaob  city  at  town,  not^ith- 
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standing  any  streaiq  or  etabaakment  or.  any 
strip  or  parcel  of  land  not  more  tlwn  200 
feet  In  width  may  be  or  lie  between  such 
land  or  territory  and  the  corporate  limits  of 
such  city,  or  town."  Whether  that  provision 
of  the  statute  be  In  force  and  effect  now  is 
immaterial.  It  is  sufficient  to  say  that  it  was 
In  force  and  effect  at  the  time  of  the  passage 
and  approval  of  Ordinance  No.  99  of  the  city 
of  Cceur  d'Alene,  and  completely  answers 
the  contention  as  to  Intervening  territory  be; 
tween  the  original  city  limits  and  the  Krot-> 
zer  addition. 

Over  and  above  the  foregoing  answers  giv< 
en  to  defendant's  contention,  there  is  another 
reason  why  defendant's  position  i^  not  teu^ 
able  here.  The  ordinance  extending  the  city 
limits  so  as  to.  include  plaintiff's  premises 
was  passed  and  approved  in  April,  1901,  and 
the  city  authorities  proceeded  at  once  .to.  «X' 
ercise  municipal  Jurisdiction  over  the  terri- 
tory, levied  and  collected  taxes,  exercised 
police  jurisdiction  over  the  new  territory, 
and,  so  far  as  appears  in  this  action,  all  par- 
ties acquiesced  in  the  action  of  the  city  coun- 
cil, and  proceeded  to  and  did  transact  their 
business  upon  the  theory  and  under  the  as- 
sumption that  this  addition  was  within  tlie 
corporate  limits  of  the  city.  This  was  not 
only  true  as  to  the  plaintiff  and  Coeur  d'Alene 
City,  but  it  is  true  as  to  the  defendant  it-. 
self.  It  appears  atHrmntlvely  from  the.  rec- 
ord that  the.  defendant  operated  its  water 
plant  on  Third  street  running  through  this 
addition  upon  the  theory  that  it  was  within 
the  corporate  limits,  and  charged  consumers 
therein  the  regular  rates  established  by  the 
water  commission.  This  is  a  collateral  at- 
tack, and  the  water  company  could  not  be 
permitted  at  this  late  date  and  in  this  man- 
ner to  raise  a  question  of  so  serious  import 
Involving  the  Jurisdiction  and  Jiuthority  of 
the  municipality.  Kuhn  v.  City  of  Port 
Townsend,  12  Wash.  «05,  41  I'ac.  923,  29  L. 
R.  A,  445,  50  Am.  St.  Rep.  911;  Clement  v. 
BJverest,  29  Mich.  19;  MulUkln  v.  City  of 
Bloomlngton,  72  Ind.  161;  Frace  T.  City  of 
Tacoma,  10  Wash.  09,  47  Pac,  219;  McQuSUin 
on  Muulc  Ord.  §  279;  Coler  v.  Dwight 
School  Tp.,  3  N.  D.  249,  53  N.  W.  587,  588, 
28  L.  R.  A.  G49.  Defendant  Invokes  the  pro- 
visions of  section  10  of  Ordinance  No.  93 
granting  it  a  franchise  to  operate  within  the 
corporate  limits  of  C(£ur  d'Alene  City,  and 
contends  that  under  that  provision  of  the  or- 
dinance it  cannot  be  compelled  by  mandamus 
to  supply  a  water  consumer  on  an  ungraded 
street  That  provision  of  the  ordinance  is  as 
follows:  "Said  Consumers'  Company,  its 
successors  or  assigns,  may  extend  said  dis- 
tributing system  of  mains,  pipes,  laterals  and 
other,  facilities  along  any  of  the  streets  or 
alleys  of  said  village,  whether  such, street  or 
alley  shall  have  been  graded  at  the  time  of 
s^ch  extension  or  not,  but  shall  not  be  re- 
quired to  extend  the  sanie  along  any  ungrad- 
ed street  or  alley."    It  appears  that"  Third 


street  In  front  of  pifiiiidff'^  'pcemlaes  is  an 
ungraded  street,  but,  whatever  might  be  said 
■\yith  reference  to  the  foregoing  provision  of 
the  ordinance  granting  tbe  franchise,  it  is  r 
sufficient  answer  for  the  present  ease  to  mt 
that  notwithstanding  tbl»  provision  of  the 
ordinance  the  defendant  .ibas  laid  its  mala 
along  this  street  It  to  already  there,  and 
therefore  needs  no  coercion  for  tbat  pur- 
pose. It  Is  consequently  liable. to  supply  ttie 
inhabitants  along  the  street  who  tender  the 
establiel^ed  water  rates  and  demand  setylcfe 
Finally,. It  is  argued  that,  to  grant  a  .writ 
of  mandate  In  this  case,  would  amouBt^to  a 
confiscation  of  defenditnt'a  property,  and  be 
in  vlql  action  of  tbet-  fourteenth  '  ammdmest 
to  the  federal  Oonstltutioni  ;  This  contentloa 
cannot  be  sustained.  The  reasons  are  au- 
iqerous  against  the  position  of  defendant.. 
In  the  first  place,  the  defendant  is  a  crea- 
ture of  the.  laws  of  this. state  created  for  a 
special  purpose  of  a  public  charafCter.  It  !« 
not  permitted  like  a  private  party  to  charge 
whatever  it  pleases  or  to  serve  those  only 
whom  It  may  choose  to  serve;:.  It  must,  on 
the  contrary,  aerre  the  intaabitaitts  of  the 
municipality  from  which  it  receives  a  fran- 
chise for  a  reasonable  unlformi  compeasation 
to  be  .established  In  conformity  with  law 
(section  2839,  Rev.  Codee),  and  it  must  sbrve 
all  persons  without  distinction  or  discrimina- 
tion wjio  pay  the  rate  established  and  com- 
ply with  the  reasonable"  rules  and  regula- 
tions of  the  company  (sections  1,  2,  art  15, 
Const.  Idaho ;  sections  2839,'  2840,  Rev.  Codes). 
Watauga  Water  Co.  v.  Wolfe,  99  Tenn.  429,' 
41  S.  W.  1080,  «8  Am.  St  Rep.  841;  Am. 
Water  Co.  v.  State,  46  Neb.  194,  »4  N.  W. 
711,  30  L.  R.  A.>  447,  449,  50  Am.  iSt'  Rep. 
GIO;  Haugen  t.  Albinn  Light  &  Water  Co.; 
21  Or.  411,  28  Pac.  244,  14  L.  R.  A.  424 ;'  Ma- 
honey  V.  Am.  Land  &  Water  Co.,  2  Oal.  App. 
185,  83  Pac.  267;  Olmsted  r.  Proprietors,  47 
N.  J.  Law,  811;  Rushvlilev.  RushvIUe  Nat- 
ural Gas  Co.,  132  Ind.  575,-  28  N.  E.  853,  IS 
L.  R.  A.  321,  and  note.  It  was  saM  by  Chan- 
cellor Pitney  in  Long  Branch  Commlssloh 
T.  Tlntern  Manor  Water  Co.,  70  N.  J.  Eq.  71, 
62  Atl.  474,  in  speaking  tot  the  court  of  chan- 
cery of  New  Jersey,  that:  "A  company 
which  seeks  and  obtains  a  franchise  to  sup- 
ply a  certain  territory  with  water  for  pub- 
lic and  domestic  uses  is  under  a  moral,  and 
in  my  judgment  a  legal,  obligation  to  furnish 
a  supply  which  shall  be  equal  to  all  emergen- 
cies which  may  be  reasonably  anticipated; 
including  unusual  droughts  and  unusual  con- 
flagrations, and  to  bear  constantly  In  mind 
the  prospective  itacrease  in  population  and  a 
consequent  increased  demand  for  water."  To 
compel  the  defendant  to  live  up  to  the  law 
of  its  existence  can  in  no  case  amount  to  a 
conflBcatlon  of  its  property,  and  still  in  every 
Instance  wherein  It  is  conlpelled  by  compul- 
sory process  to  do  any  given  act  the  exercise 
of  such  judicial  power  necessarily  Involves 
either  the  use  of  the  company's  property  or 
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the  expenditure  of  Its  money.  To  abide  by 
the  law  and  discharge  Its  public  duties,  how- 
ever, is  a  part  of  the  contract  It  impliedly 
enters  Into  with  the  state  and  municipality 
when  it  receives  its  charter  and  franchise 
and  commences  business.  For  the  discharge 
of  these  duties  and  obligations  it  agrees  to 
Invest  money  and  acquire  property,  and  by 
that  means  serve  the  public  indiscriminately 
for  a  reasonable  compensation.  When- it  neg- 
lects such  duty.  It  may,  be  coerced  by  Judi- 
cial process.  This  is  not  confiscation  or  tak- 
ing property  without  due  process  of  law.  It 
is  a  procedure  almost  dally  Invoked  through- 
out the  country  against  irrigation  companies, 
gas,  and  light  companies,  and  railroad  com- 
panies, as  well  as  water  companies.  There 
is  nothing  new  or  novel  about  It  The  com- 
pany must  eith^  live  up  to  the  requirements 
of  the  law,  or  when  that  becomes  too  burden- 
some It  may  go  out  of  business,  bat  It  cannot 
reap  the  t)eneflt8  of  its  charter  without  as- 
suming the  duties  thereof. 

In  this  case  the  rates  have  been  establish- 
ed, and  the  defendant  makes  no  contention 
that  the  rates  are  too  low,  or  that  it  cannot 
make  a  fair  Income  at  the  rates  as  establish- 
ed. It  has  never  questioned  these  rates, 
and,  in  fact,  from  the  evidence  submitted  in 
the  record,  it  would  seem  that  they  are  suffi- 
cient to  net  the  defendant  an  exceptionally 
large  return  on  the  investment  Now,  those 
rates  were  necessarily  establlBhed  on  an  esti- 
wate,  among  other  things,  of  the  total  amount 
of  investment  and  the  number  of  consumers 
being  served  at  tile  time  the  rates  were  fixed 
by  the  board.  It  Is  conceded  that  $8.50  wlU 
cover  the  total  additional  investment  neces- 
sary to  be  made  in  order  to  serve  the  plain- 
tiff, and  thereby  secure  the  additional  reve- 
nue ot  $1.50  per  month  or  $18  per  annum. 
This  does  pot  sound  like  confiscation  to  us. 
An  income  of  $18  per  annum  on  an  invest- 
ment of  $8.50  is  certainly  a  splendid  profit 
But  the  water  company  replies  that  It  has 
no  assurance  that  the  plaintiff  will  take  wa- 
ter for  more  than  one  month.  This  argument 
l^ds  to  an  inference  that  the  water  com- 
pany wants  some  one  to  insure  its  perpetual 
Income.  While  there  can  be  no  such  thing 
as  an  absolute  certainty  that  any  one  of  Its 
consumers  will,  continue  to  use  water  for  a 
whole  year  or  that  they  may  not  all  quit  us- 
ing water  at  the  end  of  the  current  month, 
yet  it  would  be  a  violent  and  unjustifiable 
a£siuuption  to  say  that  the  plaintiff  or  any 
other  consumer  will  only  use  water  for  one 
month.  The  defendant,  like  all  individuals 
and  corporations,  must  do  busiiiesa  in  a 
measure  upon  confidence  and  the  assumption 
that  the  people  with  whom  it  Is  dealing  are 
ordinarily  honest  (Ilarblson  v.  Knoxville  Wa- 
ter Co.  [Tenn.  Gh.]  53  S.  W.  903 ;  Cedar  Bap- 
ids  Gaslight  Co.  V.  Cedar  Bapids  [Iowa]  120 
N.  W.  966),  and  that  they  are  going  to  con- 
duct their  business  In  their,  own  Interests. 
It  Is  scarcely  likely  that  a  man  Is  going  to 


build  a  dwelling  house  on  Ms  lot  and  fit  It 
up  with  water  pipes  and  pay  for  water  for 
one  month  in  order  to  force  a  public  service 
corporation  to  expend  $8.50  in  making  the 
necessary  connections,  and  then  depreciate 
his  own  property  and  discommode  himself  or 
his  tenant  by  having  the  water  shut  off  and 
thereafter  doing  without  Such  an  assump- 
tion is  not  Bufflcient  on  which  to  transact 
business,  and  no  individual  or  corporatiou 
would  proceed  upon  such  an  assumption,  and 
it  is  equally  true  that  the  courts  are  not  go- 
ing to  render  decisions  on  any  such  assump- 
tion. The  common  experience  of  mankind 
disproves  such  a  theory.  It  Is  xwsslble,  and 
Indeed  probable,  that  an  occasional  instance 
will  arise  where,  for  want  of  a  tenant  or 
some  other  sufficient  cause,  a  proprietor  may 
not  receive  water  from  the  company  regu- 
larly every  month,  but  such  a  case  will  bo 
the  exception,  and  will  by  no  means  consti- 
tute the  rule.  These  exceptions  wUl  be  no 
more  frequent  among  the  new  consumers 
than  among  the  old  patrons  of  the  company, 
and  there  can  be  no  more  excuse  on  this 
ground  for  refusing  a  new  consumer  water 
than  there  would  be  for  refusing  to  supply 
one  who  has  been  previously  receiving  water. 
The  siipiwsition  is  that  the  rates  received  by 
the  company  are  sufllclent  upon  the  whole  to 
amply  compensate  the  company  for  any  such 
Ibss  or  diminution  of  rents  as  may  arise  from 
the  exceptional  Instance  where  a  consumer 
will  cease  to  pay  regular  monthly  water 
rates.  This  objection  Is  entirely  too  Imag- 
inary, chimerical,  and  Improbable  to  receive 
serious  consideration  from  the  hands  of  the 
court  as  a  ground  for  denying  an  applicant 
a  water  supply  upon  the  tender  of  the  pay- 
ment of  the  established  rate. 

It  follows  from  what  has  been  said  that  a 
peremptory  writ  of  mandate  must  Issue  com- 
manding and  requiring  the  defendant  to  make 
the  necessary  tap  and  connection  with  Its 
water  main,  and  to  supply  plaintiff  with  wa- 
ter upon  receipt  of  the  monthly  water  rate 
heretofore  tendered  by  plaintiff.  The  rule 
and  regulation  of  the  water  company  requir- 
ing the  consumer  to  pay  for  the  laterals  and 
connections  from  its  main  to  the  street  line 
of  the  consumer's  property  is  unreasonable 
and  in  conflict  with  the  statute  and  charter 
and  franchise  under  which  the  defendant  Is 
operating,  and  such  regulation  cannot  be  up- 
held by  the  court 

The  writ  will  issue  as  prayed  for  by  plain- 
tiff, and  the  defendant  will  be  required  to 
make  return  to  the  clerk  of  this  court  within 
30  days  from  date  of  filing  this  opinion,  show- 
ing that  it  has  complied  with  the  order  of  the 
court  and  It  Is  ordered  and  decreed  accord- 
ingly. Costs  of  this  action  will  be  taxed 
against  the  defendant 

SULLIVAN,    C.    J.,    and   STEWABT,   J, 

concur. 
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BCIUiET  T.  BABCOCE  at  «L. 

(Supreme  Court  of  Montana,    l^ov.  6,  IflOd.) 

Judgment  (§  14B*)— DKrAwiT  JcDOifBi»i>— Va- 

OATiNo— Grounds. 

A  default  jodgment,  rendered  35  Akjb  after 
the  entry  of  the  default  againat  defendant  re^ra- 
larly  served  with  process,  shonld  not  be  set  aside 
on  motion  served  about  20  day*  After  the  judg- 
ment, accompaDted  by  affidavit  averring  that  de- 
fendant employed  an  attorney,  who  ptMniaed  to 
defend  the  action,  but  who  forgot  about  it'  while 
be  was  engaged  as  a  candidate  for  a  public  of- 
f  c«  In  a  poliucal  oampaign.. 

(Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ({  282,  283 ;  Dec  Dig.  i  143.*I 

Appeal  from  District  Conrt,  (^bon  Conn* 
ty;  Sydney  Fox,  Judge. 

Action  by  James  Scilley  against  C  H. 
Babcock  and  anothw.  From  an  order  va- 
cating a  defanlt  Judgment,  plaintiff  appeals. 
Beversed. 

W.  M.  Johnston,  for  appellant  H.  C. 
Crippen  and  O.  F.  Qoddard,  for  respondents. 

SMITH,  J.  PlalnUtr  began  his  action  In 
the  district  court  of  Carbon  county  to  re- 
form a  written  Instrument  and  enforce 
spedflc  performance  thereof  after  reforma- 
tion. The  defendants,  having  been  regular^ 
ly  served  with  process,  failed  to  appear  and 
answer  the  complaint  within  the  time  al- 
lowed by  law,  whereuiion,  on  November  2, 
1908,  their  default  was  entered,  and  on  De- 
cember 17,  1908,  the  court  rendered  a  de- 
cree in  favor  of  the  plaintiff  in  accordance 
with  the  prayer  of  the  complaint  On  Jan- 
nary  8,  1909,  the  defendants  served  and  fil- 
ed a  motion  to  vacate  and  set  aside  the 
Judgment  and  open  the  defanlt  entered 
against  them,  which  motion  was  accompa- 
nied by  the  afQdavit  of  the  defendant  G.  H. 
Babcock  and  a  proposed  answer  to  the  com- 
plaint The  affidavit  sets  forth  that  npon 
being  served  with  process,  the  defendants 
employed  an  attorney  residing  at  Red  Lodge 
to  defend  the  action;  that  the  attorney 
promised  to  do  so,  but  failed  to  appear  or 
make  any  defense,  and  allowed  the  action 
to  go  by  defanlt  There  is  In  the  affidavit 
an  intimation  that  the  attorney  acted  inten- 
tionally in  falling  to  protect  the  rights  of 
the  defendants;  bnt  i&n  affidavit  afterwards 
filed  by  the  attorney  of  his  own  motion,  and 
other  affidavits  filed  by  the  plaintlS  and  his 
attorney,  clearly  show  that  this  was  not  the 
case,  but  rather  that  the  attorney,  who  was 
•  candidate  for  public  (yfflce  at  the  time,  in 
the  heat  of  the  political  campaign  and  be- 
caose  of  the  fact  that  he  was  busily  engag- 
ed In  the  canvass  tat  votes,  simply  forgot 
an  about  the  matter.  On  the  ihowing  made, 
however,  the  district  court  set  aside  the 
Judgment  opened  the  default  and  allowed 
the  defendants  to  answer.  From  -the  order 
9t  the  court  an  appeal  Is  taken. 
'    We  are  of  (qtinien  that  the  conrt  abused 


Its  discretion  In  the  premises.  See  Tbonni* 
V.  Chambers,  14  Mont  428,  36  Pac.  814;  City 
of  Helena  v.  Brole,  10  Mont  420,  30  Pac. 
466t  862;  Chambers  ▼.  City  of  Butte,  10 
Mont  90^  40  Pac  71;  S.  C.  Herbst  Import- 
ing Co.  r.  Hogan,  IQ  Mont  384.  41  Pac.  186; 
Butte  Butchering  Go.  v.  Clarke*  19  Mont 
306,  48  Pac.  308;  Hancock  v.  Pico,  40  Cat 
153;  23  Cyc.  939.  The  order  appealed  from 
Is  reversed. 
Reversed. 

BRANTLT,  O.  J.,   and  HOLLOWAT,  J, 
concur. 
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(Supreme  Court  of  Montana.    Nov.  10,  1909.) 
Justices  or  thb  Peacb  (|  38*)— JtrBisDicnoW 

— Sl.ANUE»— "IHJUKT  TO  THE  PZRSOH." 

Code  Civ.  Proc.  1896,  {  8476  (Kev.  0>des, 
I  8084),  divides  injuries  into  two  classes,  viz., 
injuries  to  the  person  and  injuries  to  the  prop- 
erty, and  section  3477  declares  that  injury  to 
property  is  a  deprivation  of  the  owner  of  the 
benefit  thereof  by  taking,  withholding,  deterior 
rating,  or  destroying  it,  and  section  3478  pnvi 
vides  that  every  other  injury  is  an  "injury  to 
the  person."  Beld  that  under  Code  CSv.  Proc 
189^  i  66  (Rev.  Codes,  i  6286),  providing  that 
justices  of  the  peace  sliall  have  dvil  juriadiction 
in  actions  for  aamages  for  "injury  to  the  per- 
son" if  the  damages  claimed  do  not  exceed  $300, 
prior  to  its  amendment  by  Laws  1907,  p.  186, 
expressly  depriving  justices  of  the  peace  of  ju- 
risdiction of  an  action  for  slander,  such  action 
was  for  an  "injury  to  the  person"  within  the 
jurisdiction  of  the  justice  of  the  peace,  provid- 
ed the  amount  clalined  did  not  exceed  $300 ;  the 
phrase  "injury  to  the  person"  not  being  limited 
to  those  injuries  which  wo«;ld  support  an  action 
for  trespass  vl  et  armis  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  |  88.» 

For  Other  definitions,  see  Words  and  Phrasesk 
vol.  4,  p.  3619;  vol.  8^  pt  7688.) 

Appeal  from  District  Court  Silver  Bow 
County;  Jeremiah  J.  Lynch,  Judge. 

Action  by  Mary  McKenzie  against  John 
Doran  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

.  Donovan  k  Melzner  and  N.  A.  Roterlni^ 
for  appellant  H.  K.  Jones  and  John  O. 
Brown,  for  respondents. 

HOLLOWAT,  J.  This  action  was  brought 
by  the  plaintiff  against  John  Doran,  a  justice 
of  the  peace  of  Silver  Bow  county,  and  the 
sureties  on  his  official  bond.  The  gravamen 
of  the  complaint  is  that  In  1905  the  defend- 
ant Doran,  as  snch  fastice  of  the  peace* 
wrongfully  assumed  to  entertain  and  exercise 
Jurisdiction  of  an  action  Instituted  in  his 
court  by  one  Lewis  Larson  against  this 
plaintiff,  McKennie,  t6  recover  $300  for  slan- 
der.- It  Is  disrged  thatsnch  proceedings  wwe 
had  and  done. In  that  case  that  a  Judgmeot 
was  roidered  In  favor  of  Larson. and  execn- 


•For  Mber  oases  see  s«m«  ^ple  and  sectlea  NOMBBa  la  Dee.  *  Am.  Dif*.  1M7  to  data,  *  Rsportsi;  Incl«z«a 
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tton  lifiUed  thereon  and  property,  of  iSsKtatiii 
seized  by  the  sheriff  of  Silver  Bow  county, 
by  reason  whereof  It  Is  now  said  this  plaintiff 
was  damaged  in  the  sum  of  $353.95.  To  this 
complaint  a  demnrrer.  was  interposed  and 
sustained,  and  the  plaintiff,  electing  to  stand 
upon  her  complaint,  suffered  judgment  to  be 
rendered  against  h»,  from  which  Judgment 
she  appealed  to  this  court . 

We  may  waive  aside  any  other  questions 
and  accept  the  declaration  of  counsel  for  ap- 
Iiellant  In  their  brief  that  "this  appeal  in- 
volves but  one  important  question,  *  »  • 
to  wit:  Wliether  the  justice  of  the  peace  had 
Jurisdiction  to  try  an  action  for  slander." 
At  the  time  the  case  of  Larson  v.  KcKenzle 
was  commenced,  the  Codes  of  1895  were  In 
force  and  controlling.  Those  Codes  give  a 
coniprehensive  deflnitioa  of  Judicial  remedies. 
Section  3469,  Code  Civ.  Proc.  1898  (Rev. 
Codes,  §  8017).  These  remedies  are  divided 
into  actions  and  special  proceedings.  Section 
3470.  Actions  are  civil  or  criminal.  Section 
8473.  Every  civil  action  arises  out  of  an  ob- 
ligation or  an  injury.  Section  3474.  Injuries 
are  divided  into  two.  classes:  (a)  injuries  to 
the  person ;  (b)  injuries  to  property.  Section 
3476.  "An  injury  to  ptoperty  consists  In  de- 
priving its  owner  of  the  l)enefit  of  it  which 
is  done  by  talking,  withholding,  deteriorating 
or  destroying  !t."  Section  3477.  "Hvery  oth- 
er Injury  Is  an  lAJury  to  the  person."  Section 
3478.  Since  slander  is  an  Injury,  but  not  an 
Injury  to  property,  it  follows  that  It  Is  an  in- 
Jury  to  the  person.  Section  66  of  tTie  same 
Code(nev.  Codes,  §028(5)  provides:  '"The  jus- 
tices' courts  have  civil  jurisdiction:  •  •  • 
(2)  In  actions  for  damages  ft*  Injury  to  the 
person  *  •  •  if  the  damages  claimed  do 
pot  e^xceed  three  hundred  dollars."  The 
language  In  section  66  Is  just  as  broad  as  the 
Inngaage  employed  in  section  3478,  and  we 
cannot  find  any  reason  for  saying  that  the 
former  does  not  comprehend  everything  in- 
cluded in  the  latter ;  and.  if  it  does,  a  Justice 
of  the  peace  court  in  1905  had  juriedlctlon  of 
a  civil  action  brought  to  recover  damages  for 
slander  if  the  damages  claimed  did  not  ex- 
ceed $300.  At  common  law  the  rights  of  per- 
sons were  absolute  and  relative.  The  abso- 
lute rights  were  (a)  right  of  personal  securi- 
ty; (b)  right  of  personal  liberty;  and  (c) 
right  of  private  property,  and  the  wrongs  or 
injuries  affecting  the  person  were  given  a 
corresponding  classification.  "As  to  injuries 
which  affect  the  personal  security  of  Individ- 
uals, they  are  either  Injuries  against  their 
lives,  their  limbs,  their  bodies,  their  health, 
or  their  reputations."  8  Hammond's  Black- 
stone's  Commentaries,  p.  158.  "Lastly,  in 
Juries  affecting  a  man's  reputation  or  good 
name  are,  first,  by  malicious,  scandalous,  and 
slanderous  words,  tending  to  his  dimage  and 
derogation."  id.  p.  162  'And  tor  audi  slan* 
aer  the  injured  party  had  an  action  for  dam- 
ages. Cooley  makes  a  like  classification,  and, 
speaking  of  the  right  of  personal  necurlty, 
says:    "In  the  classification  above  made  the 


first  class  embraces  the  rights  which  pertain 
to  the  ptnm.  In  thla  jtra  included  the  right 
of  life,  the  right  to  immunity  from  attacks 
and  Injuries,  and  the  right  equally  with  oth- 
ers similarly  circumstanced  to  control  one's 
own  action.  In  all  enlightened  countries  the 
same  class  would  also  Include  the  right  to 
the  benefit  of  such  reputation  as  one's  con- 
duct has  entitled  him  to,  and  the  enjoyment 
of  all  such  civil  rights  as  are  conceded  by 
the  law"  (Cooley  on  Torts  [2d  Ed.]  p.  24); 
and  slander  is  treated  as  a  violation  of  the 
right  of  secnrity  to  r^utatlon.  Finally  our 
own  Code  in  treating  of  the  subject  "Person- 
al Bights"  provides  that  every  perqon  has  the 
right  of  protection  from  defamation  effected 
bs  lltael  or  slander.  Civ.  Code,  1895,  U  80^  31 
(Bev.  Codes,  i§  3600,  3601).. 

It  seenvs  to  us,  therefore,  that  in  conferring 
upon  a  justice  of  the  peace  court  jurisdiction 
In  an,  action  lor  damages  for  Injury,  to  the 
person,  where  the  amount  claimed  did  not  ex- 
ceed $300,  the  Legislature  intended  to  use 
the  phrase  "injury  to  the  person,"  in.  the 
Codes  of  1895,  In  the  same  sense  thait  it  was 
understood  at  common  Jaw;  ftnd  thereby 
Jurisdiction  fras  conferred  upon  such  court  In 
an  action  for  damages  for  slander  If  the 
damages  claimed  did  not  exceed  $300.  In 
this  conclusion  we  are  strongly  fortified  by 
the  subsequent  action  of  the  Legislature  It- 
self! By  an  act  approved  March  4,  1907 
(Laws  1007,  p.  186),  subdivision  2  of  section 
OC  of  the  Code  of  Civil  Procedure  of  1895 
above  was  amended  by  the  addition  of  the 
following:  "Provided,  that  in  actions  for 
false  imprisonment  libel,  slander,  criminal 
conversation,  seduction,  malicious  prosecu- 
tion, bastardy,  abduction,  and  alienation  of 
affections,  the  justice  of  the  peace,  shall  not 
have  jurisdiction."  If  the  justice's  court  did 
not  have  Jurisdiction  of  any  action  for  slan- 
der prior  to  1007,  this  action  on  the  part  of 
the  Legislature  was  wholly  uncalled  for; 
and  the  ta,ct  that  the  Legislature  in  1807 
deemed  It  necessary  to  specifically  deny  to 
justices'  courts  such  jurisdiction  thereafter  Is 
to  be  taken  as  a  legislative  construction  of 
the  phrase  "injury  to  the  person,"  aa  there- 
tofore employed  In  the  Code,  to  Include  slan- 
der, and  the  Legislature,  deeming  It  unwise 
that  Justices'  courts  should  be  clothed  with 
authority  to  deal  with  a  subject  presenting 
so  many  difficulties,  wisely  took  such  juris- 
dlctioft  away  from  those  courts.  Authorltiea 
may  be  found  which  construe  the  phrase  "in- 
jury to  the  person"  to  mean  only  such  Injury 
as  would  support  an  action  for  trespass  vi 
et  anuis;  aad  there  «kre  soiue  provisions  la 
the  Codes  of  1895  wbkh  seem  to  make  a  dis- 
tinction between  Injuries-  to  .the  peraoin  and 
injuries  to  the  character)  but  the  conclusion 
we  have  raachefl  seems  to  as  the  correct  (ma 

Since  in  the  case  of  Larson  v.  McKensle 
the  damages  claliued  did  not  ^xcMd  4300,  and 
the  action  was-  commeneed  prior  to  the 
amendment  of  1907;  the  Justice  of  the  peace 
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court  at  tiMt  time  had  Jurisdiction,  and  the 
coiupl^lut  iu  tbls  nitloD  does  uot  state  a 
cause  ot  actiou.  .  . 

Tbe  Judj^ent  la  afBriued. 

Affirmed. 

BRANTLY,  C.  J.,  and  SMITH,  J.,  concnx. 


GORDON  T.  NORTHERN  PAC.  RT.  CO. 
ft  al. 

(Supreme  Court  of  Montana.    Nov.  8,  1909.) 

1.  D  AH  AGES  ({  158*)  —  Pebsorai.  Injubies  — 
Special  Damages— rLBAoiNo  and  Proof. 

Where  plaintiff  alleged  injury  to  his  right 
eye,  but  there  was  no  aTlegiition  of  any  injury 
to  his  left  eye.  he  could  not  prove  that  as  a  re- 
sult of  the  injury  to  hia  right  eye  tbe  sight  of 
his  left  eye  wag  greatly  impaired,  in  tbe  ab- 
sence of  evidence  that  the  damage  to  the  left  eye 
was  the  necessary  result  of  the  Injury  to  the 
rlgbt  under  the  rule  that  damages  not  the  nat- 
ttial  reault  «{,  tbe  injury  must  be  specially 
pleaded.,  ^ 

[Ed.  Note.— For  'other  cases,  see  Damages, 
Cent.   Dig.   i  441 ;    Dec.   Dig.    |   158;»1 

2.  Evidence  (|  14*)  —  Jcdicial  Notice  — Ef- 

JBCT  OF   iNJURT. 

•  While  the  court,  under  Rev.  Codes,  |  7888, 
nquiring'  it  to  take  iudicial  notice  of  tbe  laws 
of  nature,  wilt  take  notice  that  the  destruction 
of  the  sight  of  one  eye  Impairs  the  power  of 
Vision,  it  could  not  tbke  judicial  notice  that'  tbe 
destruction  of  the  -i^ht  of  one  eye  would  neces- 
sarily injuriously  affect  the  sight  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
C«nt.  Dig.  i  19;   Dec.  Dig.  i  14. >] 

3.  Damage^  (|  l.'JS*)- Pleading  and  Proof. 

An  averment  that  on  account  of  the  injury 
to  bla  right  eye  plaintiff  suffered  ezcruolatiag 
Iiain,  while  suSleiePt.tp  autborisse  evidence  of 
pain  in  the  left  eye,  was  not  sufficient  to  justify 
evidence  that  the  injury  to  the  right  eye  resulted 
In  a  general  impairment  of  the  sight  in  the  left. 
[Ed.  Note. — For  other  caaes,  see  Damages, 
Cent.  Dig.  S  4A1 ;    Dec.  Di«.   I  158.*] 

4.  DaUA«ES     (i     16&*>t-PSBB0KAI.    lajVBM*— 

Lost  Timb. 

Where,  in  an  action  for  injuries  resulting 
in  tbe  loss  of  plaintiffs  right  eye,  be  failed  to 
pleM  any  Injury  to  the  left  eye,  or  to  demand 
damans  for  loss  of  time,  evidence  of  loss  of  time 
occasioned  directly  by  tbe  injury  to  the  right  eye 
was  admissible,  but  not  evidence  of  loss  of  time 
resulting  from  an  impairment  of  the  si^tht  In 
the  left  eye  because  ot  the  Injury  to  tbe  right.' 

(E<d.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  i  443 ;   Dec  Dig.  {  159.*] 

6l  Appeal  and  Ebkor  (§  1031*)— AouiasioN 
•    OF  Bvioence— Pbkjudice. 

Where  the  court  erroneously  permitted  evi- 
dence as  to  aA  Injury  not  pleadea  and  loss  of 
time  ailegedt  to  have  resulted  tbenf rom,  which 
presumably  increased  the  amouut  of  the  verdict, 
tbe  error  was  prejudicial. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent:  Dig.  {  4040;  Dec.  Dig.  {  10.S1.*] 

-  Appeal  from  District  Court,  Broadwater 
County;  W.  R.  C.  Stewart,  Judge. 

Action  by  Clifford  Gordon  against  the 
Northern  Padflc  Railway  Company  and  an- 
other. Judgment  for  plaiutlCT,  and  defend- 
ants appeal.    Reversed  and  remanded. 


Wm.  Wallace,  Jr.,  JoUn  G.  Brown,,  and  R. 
F.  Gaines,  for  apiiellants.  Walsh  &  Nolan, 
for  respondent 

HOLLOWAT,  J.  In  May,  1905,  the  plain- 
tiff, Clifford  Gordon,  was  employed  by  the 
Northern  Pacific  Railway  Company,  at  Town- 
send.  '  His  employment  required  blm  to  look 
after  locomotives  standing  In  the  yards,  to 
keep  the  flres  burning,  and  to  keep  sufficient 
water  In  the  boilers.  In  order  to  determine 
the  quantity  of  water  In  the  boiler,  every 
locomotive  Is  Supplied  with  a  water  gauge. 
This  gauge  Is  a  glass  tube  with  appropriate 
fastenings  and  coimectlons,  amd  Indicates  the 
amount  of  water  In  the  boiler.  The  plaintiff's 
employment  required  him  to  make  a  visual 
examination  'of  this  water  gauge  At  InteW 
vals,  and,  while  making  an  examination  an 
one  of  the  locomotl'ves  left  In  his  charge  on 
May  10,  1905.  the  water  gauge  exploded,  to 
use  the  language  of  the  complaint,  and  frhg- 
ments  of  glass  struck  the  plaintiff  In  his  right 
eye  and  destroyed  fhe  sight.  He  brotight 
this  action  ngnlnst  the  railway  compa'ny  'and 
A.  B.  Ellis,  the  engineer  who  brought  thfe 
locomotive  In  question  Into  the  Towusend 
yards  Immediately  before  plaintiff  was  liH 
jured.  It  is  charged  that  It  was  the  duty  of 
the  rallVi'fty  company  t6  prorlde  a  guard  tot 
the  water  gauge,  so  that.  In  case  of  the 
accidental'  breaking  of  the  glass  tube,  In- 
Jury  to  any  one  whose  duty  It  was  to  Be 
about  tlie  gauge  would  not  likely  result.  '  It  Is 
likewise  charged  that  It  was  the  duty  oif 
ttie  etigtneer  to  see  that  such  iguard  was  In 
place,  but  that.  In  disregard  of  such  duty, 
this  locomotive  In  question  did  not  have  'any 
^ard  for  the  water  gauge.  The  Issued  pre- 
sented tbe  'queettons  of  negligence  on  thn 
part  of  tbe  defendants,  and  contributory  neg- 
ligence and  assumption  of  risk  on  the'  part 
of  tbe  plaintiff.  The  trial  resulted  In  a 
verdict  and  Judgment  In  favor  of  the  plain- 
tiff, and,  from  tbe  Judgment  and  an  order 
refusing  defendants  a  new  trial,  these  ap- 
peals are  prosecuted.  While  there  hre  sev- 
eral specifications  of  error,  they  raise  but  two 
questions  of  serious  moment.   - 

1.  That  part  of  the  complaint  descriptive  of 
the  Injuries  received  by  plaintiff  te  as  fol- 
lows: "  •  •  •  '  Glass  flying  at  randont 
struck  tbe  right  eye  of  the  plaintiff.  Inflicting 
Injuries  thereon  which  resulted  In  tbe  com- 
plete destruction  of  the  sight  of  said  eye,  and 
which  Injuries  occasloued  excruciating  pain, 
all  to  his  damage  In  the  sum  of  *  *  *." 
Upon  the  trial  the  plaintiff  introduced  evi- 
dence, over  the  objection  of  tbe  defendants, 
that,  as  a. result  of  the  injury  to  bfai  right 
eye.  tbe  sight  of  bis  left  eye  was  greatly  Im' 
paired.  Counsel  for  respondent  urge  upon 
us  three  reasons  In  support  of  the  court's 
ruling :  . 

(a)  It  is  argued  that  tbe  damages  arising 
from. the  evil  results  to  tbe  left  eye  are  gen- 


•For  oth«r  esses  see  uune  topic  sad  section  NUMBER  in  Dec.  t  Am.  Digs.  1907  to  data,  *  Reporter  iDdozos 
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eral  damages,  and  evidence  ot  them  can  be  In- 
troduced without  ^ecially  pleading  the  fact 
ot  such  resulting  injury.  While  the  author- 
ities are  not  always  careful  in  the  selection 
of  terms  by  means  of  which  to  express  the 
rules  governing  general  and  special  dam- 
ages, the  rules  themselves  are  uniformly  rec- 
ognized, and  for  the  purpose  of  securing  fair 
statements  of  them  It  is  not  necessary  to  go 
beyond  the  authorities  cited  by  oouiisel  for 
respondent  In  opening  their  argument  upon 
this  branch  of  the  case,  they  say  in  their 
brief:  "The  rule  generally  recognized  is 
stated  as  follows:  'All  damages  that  neces- 
sarily flow  from  the  injury  complained  of 
goay  be  recovered  without  special  averments; 
but  such  as  are  merely  the  natural  or  proxi- 
mate, but  not  the  necessary,  result,  must  be 
specially  averred.' "  5  Current  Law,  p.  932. 
One  of  the  cases  cited  by  respondent  is 
Montgomery  v.  Lansing  City  Electric  By.  Co„ 
103  Mich.  46,  61  N.  W.  543,  29  L.  R.  A.  237, 
wherein  reference  is  made  to  the  rule  as 
stated  by  Chltty,  as  follows:  "Whenever  the 
damages  sustained  do  not  necessarily  arise 
from  the  act  complained  of,  and  consequent- 
ly are  not  Implied  in  the  law,  tn  order  to 
prevent  surprise  of  the  defendant  which  oth- 
erwise might  ensue  on  the  trial,  the  plaintiff 
must  in  general,  state  the  particular  dam' 
a^  which  he  has  sustained,  or  be  will  not 
bp  permitted  to  give  evidence  of  It"  1  Chlt- 
(y  on  Pleading  (16th  American  Ed.)  "p.  41L 
Another  case  relied  upon  by  respondent  la 
Louisville  &  N.  R.  Co.  V.  Dickey,  104  S.  W. 
329,  31  Ky.  Law  Rep.  894,  wherein  the  rule 
is  taken  from  Qreenleaf,  as  follows:  "Those 
which  necessarily  result  are  termed  general 
damages,  being  shown  under  the  ad  damnum, 
or  general  allegations  of  damages,  at  the 
end  of  the  declaration;  for  the  defendant 
pust  be  presumed  to  be  aware  of  the  neces- 
sj^ry  consequences  of  his  conduct,  and  there- 
fore cannot  be  taken  by  surprise  in  the  proof 
of  them.  ♦  •  •  But  where  the  damages, 
though  the  natural  consequences  of  the  act 
complained  oif,  are  not  the  necessary  result  of 
it,  they  are  termed  special  damages,  which 
the  law  does  not  imply;  and,  therefore,  in 
ovAet  to  prevent  a  surprise  upon  the  defend- 
ant they  must  be  particularly  specified  In 
the  declaration,  or  the  plaintiff  will  not  be 
I>ermitted  to  give  evidence  of  them  at  the 
trial."  Oreenleaf  on  Evidence  (10th  Ed.)  i 
254.  And  also  from  the  Encyclopedia  of 
Pleading  and  Practice,  as  follows:  "Spe- 
cial damages,  which  are  the  natural  but  not 
the  necessary  result  of  the  injury  complain- 
ed of,  must  be  specifically  pleaded.  Such  In- 
Jorlefl  do  not  necessarily  result  from  the  de- 
fendant's wrongful  act  but  flow  from  it  as  a 
natural'  and  iK'oizimate  consequenoe.  Hence 
they  must  be  specially  alleged  In  ord^r  that 
the  defendant  may  have  notice  thereof  and 
be  prei)ared  to  meet  the  same  npon  the  trial." 
5  Bncy.  PI.  &  Pr^  719.  As  shown  by  th^e 
authorities,  it  ii  not  enough  that  the  result- 


ing damage  to  plalntifTs  left  eye  followed. 
In  point  of  time,  the  iujnry  to  bis  rl^t  eye; 
nor  is  it  sufficient  that  such  damage  was  the 
natural  result  of  the  injury.  In  order  to 
admit  proof  of  such  damage,  without  gpe- 
dally  pleading  it  it  was  necessary  for  plain- 
tiff to  show  that  such  damage  was  the  neces- 
sary result  of  the  injury  to  his  right  eye, 
and  this  he  failed  to  do. 

(b)  But  it  is  said:  "The  court  takes  Ju- 
dicial notice  of  the  laws  of  nature  (section 
7888,  Rev.  Codes),  and  will  take  Judicial  no- 
tice of  the  fact  that  the  destruction  of  the 
sight  of  one  eye  impairs  the  powers  of  vision, 
and  that  there  is  such  a  relationship  be- 
tween the  eyes  that  the  destruction  of  the 
sight  of  one  necessarily  affects  to  some  ex-; 
tent  the  use  of  the  other."  Of  course,  this 
court  takes  judicial  notice  of  the  laws  of  na- 
ture, and_,  this  being  the  major  premise  of 
counsel's  argument  we  fully  agree  with  It; 
and  in  a  general  way  we  may  likewise  agree 
with  the  minor  premise,  that  the  destruction 
of  the  sight  of  one  eye  impairs  the  power 
of  vision.  But  we  do  not  agree  with  the 
logic  which  deduces  from  these  premises  the 
conclusion  that  the  destruction  of  the  sight 
of  one  eye  necessarily  aifecta,  to  some  ex- 
tent the  use  of  the  other,  if  by  this  is 
meant — as  It  must  be  Intended  to  mean — 
that  the  destruction  of  the  sight  of  one  ^e 
necessarily  injuriously  affects  the  sight  ot 
the  other.  Whether  such  result  would  fol- 
low we  imagine  would  depend  upon  the  na< 
ture  and  extent  of  the  Injury  and  the  char- 
acter of  treatment  accorded  it.  In  another 
case  cited  by  respondent  (Brooklyn  Heigfatv 
R.  Go.  T.  MacLaui7,  107  Fed.  644,  46  C.  G. 
A.  523),  the  Circuit  Court  of  Appeals  was 
considering  the  admissibility  of  evidence  ot 
impaired  eyesight  under  a  complaint  which 
alleged  that:  "The ^ plaintiff  was  horied  for- 
ward with  such  force  as  to  bruise  her  right 
knee,  sprain,  contuse,  and  shock  the  rl^t 
kneejoint  wrench  her  right  arm,  and  other- 
wise seriously  and  grievously  injure  her,  and 
to  receive  a  severe'  and  violent  shock  to  her 
system,  by  reason  whereof  ibe  •  •  •  Is, 
as  she  believes,  permanently  Injured,  so  that 
she  win  never  be  as  strong  or  able  to  pur- 
sue her  vocation  as  heretofore."  The  trial 
court  admitted  the  evidence  and  refdsed  a 
motion  to  strike  it  oat  after  plaintiff  bad 
failed  to  Introduce  evidence  to  show  the 
causal  connection  between  the  Injury  comt- 
plained  of  and  the  impaired  eyesight  and, 
speaking  of  the  conrfs  ruling,  the  Conrt  of 
Appeals  said:  "Inasmuch  as  neither  the 
court  nor  the  Jury  can  assume  without  proof 
that  a  blow  on  the  knee,  elbow,  or  chest  or 
a  nervous  shock  ensuing  thereon,  may  be  ex- 
pected to  prodtice  a'n  impalnnent  ot  the  eye* 
sight  snch  as  plaintiff  had  described,  It  was 
error  to  deny  this  motion."  We  agree  wtth 
that  concIuMcm  and  think  It  dlrecUy  applica- 
ble to  the  phase  oif  this  c^ee  nbw  nnder  con- 
sideration. Two  (purses  were  open  to  the 
plaintiff  here;    First  he  oonld  have  ottered 
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tUe  testlDKHty  of  cotbpetent  wttneeses  to  shoW 
that  the  resulting  damage  to  his  left  eye 
was  the  necessary  consequence  of  the  Injury 
to  his  right  eye,  if  snch  is  the  fact;  or,  sec- 
ond, by  specially  pleading  the  facts  of  such 
resulting  damage,  he  could  have  proven  It, 
4f  It  was  the  oatsral  and  proximate  cosse- 
Quence  of  the  Injury  to  bis  right  eye.  He  did 
not  pursue  either  of  these  courses,  and  erred 
in  the  course  be  did  pursue. 
.  (c)  But  counsel  for  respondent  further  say: 
"fbe  allegation,  however,,  appears  In  the 
pleading  in  this  case  that  on  account  of  the 
Injury  the  respondent  suffered  excruciating 
pain.  This  averment  Is  broad  enougji'  so 
that  proof,  such  as  Is  here  presented,  as  to 
the  other  eyie,  would  be  admissible."  Tor 
the  purposes  of  this  appeal  we  may  admit 
without  deciding,  that  the  allegation  that 
plaliktlS  suffered  excruciating  pain  is  suffi- 
tlent  to  admit  evidence  of  pain  in  the  other 
*ye;  but  there  is  not  any  evidence  of  that 
cbaraetfer  In  this'  record.  The  plaintiff  tes- 
tified: "It  [the  left  eye]  never  pains  par- 
ticularly, oiiy  if  I  read  a  little  why  my 
eyes  begin  to  water.  •  •  •  My  eyes 
would  ache  in  the  sunlight."  The  pnrpose  of 
this  evidence,  then,  was  not  to  show  pain 
In  the  left  eye,  as  a  direct  result  or  proxi- 
mate oonseqttence  of  the  Injury  to  the  right 
eye,  but  was  to  show  a  generally  weakened 
condition  or  general  impairment  of  the  left 
eye,  and  tMs  he  cbuld  not  dt>  under  the 
case  as  made^  as  i^e  have  beretofoAs  deter- 
mined. 

2.  Over  the  objection  of  defendants,  the 
plaintiff  testified  that,  because  his  left  eye 
was  so  weak  he  could  not  stand  any  bright 
light,  he  was  not  able  to  do  any  work  for  a 
year  after  the  Injin?.  This  evidence  was 
•objected  to  on  the  ground  that  tbete  Is  not 
any  allegation  in  the  complaint  of  loss  of  time, 
trpon  the  qnestlon  of  the  right  Of  the  plain- 
tiff to  recover  for  loss  of  time,  without  spe- 
cially alleging  the  fact  of  tach  loss,  the  an- 
fhorities  are  not  altogether  agreed.  If  the 
CfTldettce  In  this  case  had  been  reMrlcted  to 
tbie  loss  of  time  occasioned  directly  by  ttie 
Injury  to  the  right  eye,  tb&  trial  cotarfs  rul- 
ing could  be  sustained  by  nfeny  ailtborlties; 
IMit  here  the  loss  of  thne  appears,  not  as 
(he  direct  result  of  the  Injury  Complained 
of,  bnt  as  the  resnlt  of  a  restilttng  Injury, 
Tte.,  the  Impairment  of  the  left  eye,  and, 
vlnce  evidence  of  such  Impaimtent  was  in- 
competent under  the  case  as  made,  it  would 
aeem  to  follow  that  evidence  of  the  result  of 
such  impairment  was  likewise  incompetent 

Again  tiiniing  to  the  authottttieB  cited  by 
respondent  we  find  in  Wilbur  v.  Southwest 
MisSouM  ■  Bl.  Ry.  Co.,  110  Mo.  App.  6S9,  85 
B.  W.  671,  the  conrf,-  in  e«Hi8ldering  the  ques- 
tion of  the  admissibility  of  evidence  tending 
to  show  loss  of  time  and  earnings,  saying: 
"^t  is  the  rule  that  damages  of  this  kind, 
not  being  such  as  necessarily  and  naturally 
result  from  Injury  to  the  person,  must  be 
specially  pleaded  in  the  petition."    And  the 


leading  case  cited  Is  Mellor  t.  Missouri  Pae. 
R.  Co.,  105  Mo.  462,  16  S.  W.  848,  10  L.  R. 
A.  86.  In  the  Mellor  Case  the  plaintiff  al- 
leged that  he  "was  made  sick  and  sore,  suf- 
fered great  iiain  of  body  and  mind,  and  was 
permanently  crippled,  disfigured,  and  disa- 
bled." Speaking  on  the  question  of  loas  of 
earnings,  the  court  said:  "Next,  the  In- 
structlan  on  the  measure  of  recovery  is  chal- 
lenged as.  erroneous  because  it  mentions  'loss 
of  earnings'  as  an  element  of  damage;  where- 
as, the  petition  makes  no  claim  for  compen- 
sation on  acoonnt  thereof.  Loss  of  eandngp 
Is  a  kind  of  Injnry  which  is  not  regarded  as 
a  necessary  consequence  of  such  acts  as -ate 
complained  of  here,  and  therefore  is  not  em- 
braced within  plaintiff's  g^ieral  allegatlonB 
of  damageii  It  is  one  sort  ot  special  dam- 
ages, and  consequently  must  In  some  wisa, 
be '.counted  upon  to  oonstitnte  a  basis  for 
evidence  on  the  subject  The  purpose  of 
this  rule  is  to  prevent  surprise,  and  to  In- 
form defendant  of  Ule  exact  scope  of  plain- 
tlCTs  demand.'^  In  5  Encyclopedia >  of  Plead- 
tdg  and  Practice,  above,  at  page  TG6,  it  Is 
said:  "In  order  to  recover  for  loss  of  time 
resulting  from  perscmal  injuries,  the. same 
mnst,  as  a  general  role,  be  claimed  as  speoial 
damages."  Many  of  the  cases  cited  by  cbna- 
sel  for  respondent  deal  with  ocHnpIaintB 
which  contain  general  allegations  of  injary. 
Typical  of  these  is  Terre  Haute  &  I.  B.  Co.  v. 
Prttchard,  37  Ind.  App.  420,  76  N.  B.  1070, 
in  which  it  is  said:  "Tbe  complaint  alleges 
that  the  plaintiff  was  greatly  bruised  about 
the  bead,  face,  and  body.  This  allegation 
was  sufficient  to  authorize  the  introduction 
of  evidence  of  particular  injuries  to  the 
head  and  face,  including  that  to  the  nenSes 
of  sight  and  hearing."  In  tbe  alwence  of  a 
special  demurrer,  or  a  motion  to  make  more 
speci^c,  or  a  demand  for  a  bill  of  particulars, 
we  think  tbe  complaint  in  that  case  was  suf- 
ficient to  warrant  the  proof  made.  In  speak- 
ing of  similar  general  allegations,  the  Oonrt 
of  Appeals  of  Missouri,  in  Wilbur  v.  South- 
west Missouri  EI.  Co.,  above,  said:  "It  is 
not  to  be  inferred  defendant  would  not  have 
been  entitled  to  a  more  definite  statement 
had  ^  by  proper  motion  sought  to  be  in- 
formed of  the  nature  of  tbe  injuries  claimed. 
Without  filing  such  motion,  defendant  an- 
swered, putting  in  issue  tbe  fact  of  any  In- 
Jury.  In  this  condition  of  tbe  record  tbe 
objections,  made  for  the  first  time  at  the 
trial,  came  too  late." 

But  all  such  cases  are  beside  the  question 
now  under  consideration.  In  this  present 
instance  there  is  not  any  general  allegation 
with  respect  to  the  injury  complained  of.  On 
the  contrary,  the  plaintiff  particnlariaed  tbe 
injury  as  the  destruction  of  the  slgltt  of  his 
rigbt  eye,  and  we  think  the  rule  announced 
in  Rudomin  v.  Internrban  St.  By.  Oo.,..lU 
App.  Dlv.  648,  98  N.  Y.  Supp.  606,  also  fllted 
by  counsel  fDr  respondent.  Is  correct  ▼!>•: 
"Tbe  rule  now  seems  to  be  that  under  a 
general   allegation  of   bodily   injuries   tbe 
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plaintiff  may  prove  any  Injnry  to  his  person, 
and.  If  tlie  defendant  desires  that  they 
should  be  more  definitely  stated,  then  it 
should  move  to  hare  them  made  more  spe- 
dflc  or  for  a  bill  of  particulars;  but,  where 
the  complaint  specifies  the  Injuries  recelTod, 
then  proof  cannot  be  given  of  any  other  to- 
Jnries,  unless  they  necessarily  and  imme- 
diately flow  from  those  named."  In  Brook- 
lyn Heights  R.  Co.  v.  MacLanry,  above,  the 
court,  after  determining  that  Incompetent 
evidence  had  been  permitted  to  go  before  the 
Jury,  concluded  Its  opinion  as  follows:  "We 
cannot  tdl  from  their  verdict,  whether  or  not 
the  jury  gave  anything  for  the  Impaired  eye- 
sight, and  cannot  say  that  the  damages 
were  not  Increased  by  allowing  the  plaintiff's 
testimony  as  to  her  InabUity  to  read,  write, 
and  sew  to  remain  iq  the  case^"  Likewise, 
here;  we  cannot  teU  whether  the  .Jnry  allow- 
ed anything  for  damages  for  the  resulting 
Injury  to  plaintiff's  left  eye  or  the  conse- 
quent loss  of  time;  and,  since  these  elements 
may  have  been  considered  by  the  jury,  and 
presnmAly  were,  and  may  have  led  to  in- 
creasing the  amount  of  the  verdict  over  what 
would  have  been  allowed  otherwise,  we  have 
no.  eltwnative  but  to  reverse  the  Judgment 
and  ordtt,  and  remand  the  cause  for  a  new 
-trial,  which  is  accordln^y  done.  , 
Reversed  and  remanded. 

.    BUANThY,  a  J.,  and  SMITB,  J^  concur. 
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OWENS  V.  DAVENPORT  et  al. 

(Supreme '  Court  ot  Montana.     Nov.  8,.  1909.) 

1.  COmwAcre  (8  842*)— Acrioii— C«FiaiB«  or 
lU-BOALITY — JPleawn.q — Necbbsitt.   ■ 

Tlie  defense  that  tlie  coatract  from  which 
the  claim  sued  for  arises  is  illegal  must  be 
ipecislly  pleaded. 

fEd.  'Mote.— For  other  cases;   «e«  Contracts, 
Cent.  Die.  i  1716;  Dec.  Dig.  {  312.*] 

2.  Contracts  (|  138*)— Actiow  on  Oontbact— 

DSFENSa  OF .  iLXEOAilTY. 

.,,  The  defense  of  illegality  of  a  contract  relied 
.on  may  be  raised  by  either  party  thereto,  but 
it  cannot  be  Invoked  by  a  third  person. 
'  [Ed.  Note.— For  other  '  cases,   see-  Contracts, 
Cent.  Dig.  (  689%;  Dec  Dig.  t  188.*] 

3.  CONTBACTS    (5    140*)— iLTJSOALlTr.    ' 

A  servant,  iiaving  an  order  from  his  master 
for  wages  for  cutting  timber  on  government 
land,  toolc  it  to  a  third  persqn,  who  paid  part 
in  cash,  and  gave  a  duebill  for  the  balance. 
The  third  person  required  the  servant,  ail  a  eon- 
sMeration  for  accepting  the  order  and  ^ttomise 
to  pay  it,  that  ^e  assign  the  claim  agamst  the 
mastei^  and  waive  any  claim  of  a  lien.  Held 
that,  though  the  original  agreement  between  the 
servant  and  the  master  was  illegal,  as  it  related 
-to'  the  cutting  of  Umber' on  government  land 
without  a  permit  from  the  government,  the  new 
promise  of  the  third  person,  evidenced  by  the 
ouebill,  was  an  independent  transaction,  and  not 
tiBinted  by  tbe  illegality. 

fEdv  Note.— For  other  cases,  see  Cobtracts, 
Cent  Dig.  H  713-721;   De&  Dig;  {  140.*] 


4.  Apveai,  and  Bbbob  <i  1078*>  —  Awioir' 

KENTS  OF  EkBOB— WAIVKB. 

Assignments  of  error  which  are  not  argned 
are  deemed  waived. 

[Ed.  Note.- For  other  cases;  see  Appeal  and 
Error,  Cent.  Dig.  {{  4256-4261;  Dec.  Dig.  | 
1078.*] 

Ai>peal  from  District  Oonrt;  Silver  Bow 
County ;  Michael  Doiilan,  Xttdge. 
'  Action  by  John  R.  Owens  against  3.  B. 
Davenport  and  another.  From  a  Judgment 
for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendants  appeal.    Aflirmed. 

Napton  ie  Napton,  for  appellants.  X.  F. 
Milan,  for  respondent 

HOLLOWAX,  3.  TUB  action  was  brought 
by  plaintiff  to  reoovjor  from  the  defendant* 
the  sum  of  166.46.  The  conqdalnt  alleges  that 
OB  December  14,  1906,  this  plaintiff  sold,  as- 
signed, and  Ixansferred  to  defendants  a  cer- 
tain order  in  writing,  as  followa:  "Wacnock's 
Camp,  Dec;  12,  1905.  J.  B.  Davenport: 
Please  pay  to  John  R.  Owens  the  sum  of  two 
hundred  and  tweniy-sts  and  46A0O  <$226.4^ 
dollara,  in  full  payment  to  date,  and  charge 
the  same  to  my  account  and  greatiy  oblige, 
F.  W.  Wamocli"— tttat  defoidants  then  paid 
plaintiff  therefor  |160,  and  promised  and 
agreed  to  pay  him  the  further  sum  of  $66.46 
in  January,  1006,  but  have  tailed  and  refused 
to  do  80.  The  amendted  answer  admits  the 
sale  of  the  order,  and  that  defendants  paid 
therefor  |76,  but  dieay  tliey  ever  premised 
to  pay  any  further  sum.  As  a  special  de- 
fense it  is  alleged  tlwt  plaintiff  was  employ- 
ed by  Wamock  to  cut  mining  tlmbera;  that 
sncb  timbers  were  cut  from  unsurveyed  gov- 
ernment Jand;  that  neither  plaintiff  nor 
Warnock  bad  a  permit  from  the  government 
to  cut  the  timber ;  that  payment,  has  not  been 
madi»  to  the  United  States  tor  the  timberf 
so  cut;  and  that  the -amount  sued  for  here- 
in by  plaintiff  is  a  balance,  4ua  for  the  work 
so  dcme  for  .Warnock.  Upon  the  trial  the 
plaintiff  offered  in-  evidence  tJ>e  {oUawlng 
.writing,  given  to:blm  by  defendants,  aa  evi- 
dence of  the  balAnce  due:.  "Received  on  ac- 
count. December  14,  .1905,  due  John  Owens 
$66.46 ,  on  .  WaifSAck '  account  to  be  paid-  in 
January,  J..  R.  Davenport"  Tbe  trial  r^ 
suited  in  a  Jodgment  In  favor  of  the  plalntUJ^ 
and  from,sndi  judgment  and  an  order  denying 
them  a  new  trial,  defendants  aiq^^ed. 

Only  three  questions  are  argued  in  appet 
lants^  brief,  and  the  first  of  these  is  diqKiaad 
of  adversely  ,to  appellants  by  the  case  ot 
Parnell  v.  Davenport  36  Mont  671.  93  PSrC 
939,  which  was  a  oonMpanion  case  to  the  one 
before  ns,       ■ 

The  second  question  argned  relates  to  the 
special  defense  set  forth,  in  the  answer.!  ■  It 
is  contended  that  the  agreement  between 
plaintiff  and  Wamock,  under  wblcb  the  work 
was  done  by  Owens,  was  Illegal,  and  there- 
fore plaintiff  cannot  maintain  this  actioQ 
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upon  tm  acMttot  irtWng' otit'(*'s*ai  aSree' 
ment  AssnminK  without  deciding,  that  in 
an  action^  by  pftrifttlff  agalnA  Wamock  for 
wages  WArnock  could  have  Buccessftilly  made 
the  defense  that  the  contract  from  -nrhlch  th^ 
wages  arose  was  Illegal,  still  such  a  defensd 
would  have  had'  to  be  specially'  pleaded ;  and, 
while  either  party  to  such  agreement  can 
raise  the  question  of  Illegality,  it  is  ^nlte  nnl- 
formly  held  that  snch  a  defense  cannot  be 
Invoked  by  a  third  party.  Ralntlff,  having 
an  order  from  Wamock  for  his  wages,  took 
It  to  these  defendants,  who  paid'  him  |160 
In  cash,  and  gave  him  the  dnebill  for  the 
balance.  But  In  order  that  plaintiff  should 
not  assert  any  claim  to  a  right  to  a  lien  up- 
on  the  tlnben  lie  had  cat  for  Wamock,  the 
<aefendantc<  required  him,  as  a  consideration 
'tor  aecepting  the  order  and  prMnlstng.io'pay 
1^'  that  be  assign  to  them  his  claim  against 
'Wantodc,  thereby  waiving  any  claim  of  a 
lien.  Assuming,  ttien,  that  the  original  agree- 
ment between  plaintiff  and  WdVnOek  was  il- 
legal, stUl  the  new  promise  of  the  defendants, 
evidenced  by  the  4uebill,  was,  we  think,  so 
iter  a  new  and  Independent  transaction  that 
It  la  not  tainted  by  the  Illegality  of  the  origi- 
nal agreement,  and  can  properly  be  enforced. 
Annctrong  t.  aMer,  11  Wheat.  208,  6  U  Ed. 
4fS8;.»13jc  B6S. 

We  eautot  aee  tliat  tlie  case  is  different 
from  what  it  would  have  been  had  Wamock 
actnaUy  delivered  the  money  to  defendants, 
and  defendants  promised  to  pay  It  to  plaintiff. 
Instead  of  dolns  Just  this,  Wamock  did  aok- 
Mantlally  ttie  same  tiling.  He  assigned  to 
detendants  the  money  coming  to  him  ttom 
tke  Original  Mining  Company,  from  the  sale 
4f  the  timbers,  and  defendants  agreed  to  pay 
the  iriatetlff  the  amonnt  due  him  from  War- 
nock.  In  principle  Jvat  such  a  case  la  pre- 
sented In  Barker  v.  Parker,  2S  Ark.  890. 
There  Barker  entered  into  a  contract  with 
■rrin,  by  ttie  terms  of  which  Brvtn  agreed 
to  pay  a  certain  sum  of  money  to  Baricer  for 
doliv  an  illegal  act  .Brviq^  promise  was 
•ridenced  t^  a  ^  bond.  After  the  Illegal  act 
had  been  done,  Brvln  paid  over  the  money 
to  FarkeP,  who  agreed  to  pay  It  to  Barter, 
bat  afteiWards  refnsed  t»  do  so.  Barker 
bron^t  an  a«tton  against  Parker,  and  the 
latter  pUaded  that  the  ittansaetlon  between 
Barker  and  Ervln  was  lllegaL  :  But  he  was 
not  pennltted  to  maintain  this  defense.  The 
eonrt  said: .  "^If  the  suit  had  been  upon  the 
bond,  no!  doubt  but  the  defense  set  np  In  the 
■soond  plea  of  defendant,  that  the  bond  was 
eateeated  npon  an  illegal  consideration  for 
oerrices  rendered  in  the  abduction  of  Cloud, 
would  have  been  a  good  bar  to  the  action. 
Bat  the  salt  was  not  npon  the  bond^  or  the 
Illegal  contract  Brvln,  the  principal  In  the 
feond,  not  choosing  to  avail  himself  of  tte 
Illegality  of  the  transaction  to  avoid  pay- 
ment, ddlvered  the  money  dne  upon  the  i  bond 
to  tbe  defendant,  to  be  paid  over  by  him  to 


the  plaintiff,  etc,  arid  he  agreed  s6  to  pay  it 
over.  This  Was  a  contract  and  undertaking 
on  bis  part;  and,  though  be  was  a  surety 
of  Ervln  I  In  the  bond,  and  a  party  to  the 
original  cohtk'act,  he  was  as  much  bound  to 
pay  the  money  over  to  the  plaintiff  as  a 
stranger  to  the  illegal  contract  would  have 
been.  .If  Brvln  was  willing  to  pay  the  mon- 
ey dne  on  the  bond,  and  delivered  it  to  de^ 
fendant  for  that  puriK)8e,  what  right  had 
he  to  put  tbe  money  In  his  own  pocket,  and  to 
say  that  Ervln  was  not  legally  bound  to  pay 
the  bond,  and  therefore  he  would  keep  Uie 
money?  None,  we  think."  We  agree  with 
this  conclusion.  See,  also,  Terry  v.  Olcott,  4 
Conn.  442. 

In  closing  the  argument  In  their  brief 
counsel  for  appellants  say:  *Trbe  cross-ez' 
amlnation  of  witness  Davenport  was  Improp- 
erly allowed";  but  with  this  we  do  not 
agree.  We  think  the  evidence  adduced  welf 
within  the  rule  prescribed  in  section  8021, 
Bev.  Codes. 

The  other  assignments  made  in  the  brief 
are  net  argued,  and  are  therefore  deemed 
waived. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BBAKTLY,  a  Jh  and  SMITH,  J.,  eoneor. 

(S9  Mont.  IM) 
FBBCND  V.  MUBRAT. 
(Supreme  Court  of  Montana.    Nov.  9, 1900.) 

1.  PAKtinasHip  d  290U*)— DissoLonoir. 

Under  Rer.  Codes,  f  5494,  providing  that  a 
general  partnership  may  be  dlaeolved  by  tbe 
conditions  as  to  its  dnration  oi'  by  the  expressed 
will  of  any  partner,  if  there  be  no  snc(i  agree- 
ment, a  general  partnership  between  pbjaidans 
having  no  prest^bed  time  for  duration  could 
be  dissolved  by  either  partner  at  his  election, 
and  was  dissolved  by  one  of  tbe  partners  esdad- 
ing  the  other  from  any  further  participation  In 
the  business. 

[Ed.  Note.— For  other  eases,  see  PartnenihlnL 
Cent.  Dig.  II  «X>-«02;    Dec.  Dig.  |  209^.*] 

2.  PABTRKBSHtiP  (I  2S9Mi)  —  DissOLVTZorr  --' 
Tin. 

'  Where  a- partnership  is  subject  to  dlssoln- 
tlon  at  the  will  of  either  partner,  it  Is  not  neces- 
sary that  the  dissolution  shodld  occnr  at  a  rea> 
sonable  time  unless  required  by  Rev.  Codes,  i 
5476,  prohibiting  a  partner  friMn  obtaining  an 
advantage  ever  his  copartners  by  misrepresenta- 
tion, concealment,  threat,' or  adverse  pressure. 
[E^d.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  tl  000-602;   Dee;  Dig.  i  258%.*] 

3.  Pabtrkbship  (i  107*)— AcnoN  bt  Past- 
trwR. 

One  partner  may  not  sne  another  at  law  ex- 
cept for  personal  torts  Independent  of  the  part- 
nership. 

[Ed.  Note.— For  other  eases,  see  Partnership, 
Cent  Dig.  i  170  J  Dec.  Dig.  |  107.*] 

4.  Pabtwbsship  (I  107*)— Action  Bctweer 
Pabtbsbs  —  E1Z01.USION  noK  BsHKnT  n> 
FiBK— Right  to  Sob— Daxaoes. 

Plaintiff  joined  defendant  In  forming  a  med- 
ical partnership  to  treat  tite  emplovfts  of  certain 
corporatloas  at  a  hospital  owned  by  defendant 
The  assets  of  tbe  .firm  counted  malnl}  of  their 
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profeasioaal  ability  and  the  contrticta  to  treat 
such  employes.  The  partnership  was  not  for 
a  definite  time,  nor  did  plaintiff  nave  any  right 
to  occupy  the  hospital  bnildine  after  the  dissoln- 
tion  of  the  firm.  After  It  had  been  in  force  for 
12  ^ears,  defendant,  believinz  that  the  contract 
business  would  soon  materially  increase,  secret- 
ly solicited  the  business  for  himself,  and  finally 
excluded  plaintiff  from  participation  In  the  man- 
ai^ment  of  the  hospital  or  in  the  business. 
Held  pot  to  entitle  plaintiff  to  sue  defendant  at 
law  for  damages. 

[Eld.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  |  170 ;   I>ec.  Dig.  {  107.*] 

5.    DAUAQES     (i     1*)— RECOVEBT— ACTIOWABI.* 

Wbono. 

Where  defendant  baa  been  guilty  of  no  ac- 
tionable wrong,  no  damages  can  be  recovered 
from  him,  either  compensatory  or  by  way  of  ex- 
ample. 

[Ed.  Note.— For  other  cases,  tee  Damages, 
Cent.  Dig.  I  1;  Dec.  Dig.  i  l.*] 

Appeal  from  District  Court,  Sliver  Bow 
Coupty;  Jeremiah  J.  Lynch,  Judge. 

Action  by  I.  D.  Freuud  against  Thomas 
J.  Murray.  Judgment  fot  defendant,  and 
plaintiff  appeals.    Affirmed. 

.  Jesse  B.  Boote  and  Jas.  JEl.  Murray,  for 
appellant.    T.  F.  Nolan,  for  respondent, 

SMITH,  J.  The  complaint  In  this  action 
alleges  that  the  parties  are  physicians  and 
sufgeona^l  On  ^ebrna^.  1,  TS^,  defendant 
and  one  Gillespie,  a  physician  and  surgeon, 
were, partners  In  practice  at  the  city  of  Butte, 
The  principal,  busiooss  of  the  flrin  consisted 
In  treatl^ig  egiploy6s  of  divers  mining  cor- 
porations and  lijdustrlal.  cpncems.  For.th? 
purpose  of  treating  the  employes  iiforesdld, 
llie  firm  used,  as  q,  hospital,  a  certain  build- 
ing owned  by  the  defendant,  Murray.  The 
plaintiff,  at  the  solicitation  of  Murray,  pur- 
chased the  Interest  of  Gillespie  lii  the  part- 
nership for  $5,000,  and  the  firm  of  Murray 
&  Freund  was  formbd.  For  more  than  eight 
ytera  thereafter  the  "contract  work"  that 
came  to  th9  firm  pf  Murray  &  Freuad  from 
the-  Butte  &  Boston  'Consolidated  Mining 
Company  comprised  the  chief  business  of 
the  firm.  The  arrangement  between  Murray 
&  BYeuud  ana  the  employers  was  that  the 
latter  deducted  a '  certain  simi  each  month' 
ttouk  the  wages  of  each  employ^,  and  this 
sam  was  paid  to  Murray  &  Freund,  who  con- 
tinued to  use,  as  a  hospital,  the  building 
owned  by  Murray.  One-third  of  all  moneys 
received  for  su<H^  conjtract  work  was  paid  to 
Murray  for  the  use  of  the  building  "and  in 
payment  of  certain  expenses  in  connection 
with  maintaining  the  hospital,"  which  was 
known  as  the  "Murray  &  Freund  hospital."' 
When  plaintiff  became  a  member  of  the  firm, 
the  monthly  Income  was  about  $1,200.  Each' 
party  gave  bis  best  efforts  to  building  up  and 
extending  the  business  of  the  firm;  the  plain- 
tiff devoting  his  entire  time  thereto.  At  the 
time  of  the  happening  of  the  events  of  which 
plaintiff  complains,  the  monthly  income  of 
the  firm   was   about  $1,013.     The  contract 


work  WB4,  tinder  the  arrangement  between 
the  parties,  to  Inure  to  the  benedt  of  the  firm; 
but  Murray  for  two  or  three  years  collected 
certain  amounts  for  such  work  and  retained 
the  whole  thereof,  but  tor  which  fact  the 
business    would   have  amonmted  to   ^700 
monthly.     Defendant  believed  the  business 
of  the  firm  was  about  to  Increase  on  account 
of  certain  conunerclal  activities  In  Butte, 
and,   after  .plaintiff  was  ejected,   business 
did   In   fact  Increase  to  about  f4,500  per 
month.    The  hoq>ltal  was  daring  the  whole 
time  that  the  parties  were  associated  togeth- 
er "used  almost  exclusively"  for  the  business 
of  the  firm,  and  Murray,  by  means  of  the 
profits  derived  by  him  from  the  partnership 
business,  was  enabled  to  greatly  enlarge  and 
improve  the  same.    The  hospital  was  alae 
used  for  the  living  apartments  and  offices  of 
the  parties,  and  the  right  to  use  the  same  for 
hospital  purposes  was  a  valuable  asset  of 
the  Arm.     During  all  of  the  time  plaintiff 
maintained  ^'hls  office  for  meeting,  consult- 
lug,  and  treating  his  patients"  in  the  hospital 
building.    In  December,  1906,  defendant  be- 
Uered  that  the  business  of  the  firm  wosld 
soon  largely  Increase,  and  wickedly  desired 
to  ezdude  plaintiff  from  sharing  in  the  new 
business,    and  desired'  tp  exclude  plaintiff 
from  participation  In  the  contract  work,  and 
take<alliof,  the  business  and  proflts  for^hlm- 
self,   and '  exclude  plaintiff  therefrom,   and 
ftirmed  In  hlsmhad  a  plan  to  carry  his  Ideas 
into  effeot:    In  fnrthera'noe  of  said  plan,  -der 
fendaut  secretly  -stated  to  dlveia  patterns  of 
the  firm  that  plaintiff's  connectldn  titmswUih 
and'  with  the  hospital  would  soon  cease,  and 
solicited  Ijia  business  of  the  patrons  for  hia." 
self.    He  secretly  wrots'io  divers  patrons  o< 
the  firm  thait  plaintiff  was  no  longer  connect 
ed  with  thei.btepital'  <)r -lifteteBted'  in  the 
business,  all  withont  plahitflTa  >  knowledgei 
On  May  8,  1«06,  while  ptMntlff  was  absent, 
defendant  removed  his  furaltute,   flxtorci^ 
medical  Utstmrnents,  and  ai^Uanees  from  the 
room  la  the  hoUpItal  which  plaintiff  had  used 
as  an  oAcet     He  notified  divers  phtrons  ti 
the  firm  that  thereafter  the  employte  of  stich 
patmmd  wotdd  sot  be  {received  or  treated  in 
the  htispital  if  plaintiff  had  anything  to  de 
with  snch  treatment.    He  piibMahed  a  notice 
in  a  newspaper  to  the  effect  that  plaUtlff  waa 
no  longer  Connected  with  the  hospital,  and 
thist  it  would  thereafter  be  called  the  "Mmv 
ray  hospital."    The  good  will  of  the  partneno 
ship  was'  of  great  ralBi,  and,  finally,  oh  oe 
about  May  1,  1906,  defendant  ''after  havlns 
annoyed,  vexed,  and  harassed  the  plalntUf  as 
statedi  and  in  dtv«rs  other  ways,  and  after 
having  porsned   for   several   montfaa   prlw 
thereto  a  course  brutal  end  nnfidr,  and  xui* 
bearable  by  any  one  of  refined  sensibttltles, 
maliciously,    wrongfully,    oppressively,    and 
frxindulently,  and  in  utter  disregard  of  the 
rights  of  plaintiff,  ejected  and  excluded  plain- 
tiff from  participation  in  the  management  ot 
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the  boapUal;  and  ejected  aad  ezdoded  blm 
from  participation  In  all  of  the  partnership 
busineaa,  and  denied  him  all  bis  rigbts  with 
reference  to  all  partnership  businesa,"  to  bis 
damage  in  tbe  sum  of  $40,00a  The  prayer 
of  tbe  complaint  la  for  $40,000  actual  dam- 
ages, and  $40,000  exemplary  damages,  and 
costs  of  suit,  and  "for  sucb  other  and  further 
relief  as  may  be  proper."  General  and  spe- 
cial demurrers  to  the  complaint  were  filed 
by  defendant  and  sustained  by  tbe  district 
court  of  Silver  Bow  county.  Plaintiff  elect- 
ed not  to  amend,  whereupon  tbe  cou^  dis- 
missed bia  complaint  and  entered  a  Judgment 
for  costs  against  blm.  This  appeaJ  is  from 
aucb  Judgment;  and  the  only  question  sub- 
mitted to  us  is  whether  tbe  complaint  states 
facts  sufficient  to  constitute  a.  cause  of  action 
at  law  for  a  tort 

Appellant's  contenttons  are:  (1)  That  tbe 
complaint  states  a  cause  of  action  at  law, 
regardless  of  any  statutory  provisiona  re- 
lating to  partnerships;  and  (2)  that  be  has 
pleaded  an  actionable  wrong,  by  vlirtue  of  tbe 
provisions  of  sectlOD  5475,  Bev.  Codes,  whicl^ 
reads  as  follows:  "In  aU  proceedings  con- 
nected with  tbe  formation,  conduct,  dissolu- 
tion, and  liquidation  of  a  partnership,  every 
partner  (s  bound  to  act  In  the  blgbeat  good 
faith,  toward  bis  copartners.  .  H,e  may  not 
obtain  anj;  adva&ts^ge  over  tbem  In  ifie  part- 
nership, a^a^fa  by  tbe  slightest  misrepresenta- 
tion, concealment,  threat,  or  adverse  pres-, 
Bure  of  any  kind,"  For  tbe  reason  that  be  In- 
vokes tbe  foregoing  Code  provision — ^nd  tb^ 
tmor  9f  bis  brief  seema  also  to  so  Indicate— 
we  assume  the  plalntlfl:  admlt^  that  .the  part- 
nership, was  dissolved  by  tbe  acts  of  tbe  de- 
fendant, although  tb^e  is,  in  tbe  complaint, 
Qo'express  allegation  to  that  eftect,  or  that 
defendant  gave  notice  of  Us  desire  to.  ter- 
minate the  relations  between  tbe  parties. 

Section  5494,  Bev.  Codes,  provides  that  a 
ireneral  partnership  may  be  dissolved  by  the 
lapse  of  the  time  prescribed  by  agreement 
for  Its  duration,  or  by  tbe  expressed  will  of 
any  partner.  If  there  Is  no  such  agreen^ent 
The  .partnership  pleaded,  being'  general, 
could  therefore  be  dissolved  in  tbe  manner 
above  provided,  and,  as  no  time  was  pre- 
scribed for  its  duration.  It  cou,Id  be  dis- 
solved by  either  party  at  will,  "The  disso- 
lution of  a  partnership  at  will  may  be  im- 
plied from,  circumstances;  but,  when  not 
tbe  result  of  mutual  agreement,  there  must 
be  notice  by  tbe  party  desiring  a  dissolution, 
tp  his  copartner,  of  his  election  to  termi- 
nate the  partnership,  or  Ma  election  must  be 
manifested  by  unequivocal  acts  or  circum- 
stances brought  to  the  knowledge  of  the 
other  party,  wblcb  signify  the  exercise  of 
tbe  wni  of  the  former  that  the  partnership 
be  dissolved."  Spears  v.  Willis,  151  N.  T. 
443,  45  N.  B.  849;  Major  y.  Xodd,  S4  Mich. 
85,  47  N.  W.  841.  See,  also,  30  Cyc.  651. 
Tbe  Supreme  Court  of  Arkansas,  in  Howell 
▼.  Harvey,  5  Ark.  270,  39  Am.  Dec.  376,  said 
this:   "Aa  «  general  principle,  contracts  sub- 


sistlag  dnrlQg  pleainm  ntp  matwally  and 

necessarily  dissolvable  by  the  mere  ezer-; 
else  of  tbe  will  of  either  of  tbe  parties,  and 
thla  is  the  principle  according  to  the  civil 
law  under  ordinary  circumstances.  *  •  • 
In  cases  of  equity  we  think  the  true  rule  to 
be  thla:  That,  to  enable  one  partner  to  dis- 
solve at  will  tbe  partnership,  two  things 
must  occqr,  first,  tbe  renunciation  of  tbe 
partnersbJj)  must  be  in  good  faith,  and,  sec- 
ondly, it  must  not  be  made  at  an  unreason- 
able time.  This  Is  the  doctrine  of  the  civil 
law."  The  rule  laid  down  in  tbe  second 
paragraph  of  the  foregoing  excerpt  was  not 
tbe  rule  of  the  common  law  (aee  30  Cyc. 
650;  Meysenburg  v.  Llttlefleld  [C.  a)  135 
Fed.  184;  Blake  v.  Sweeting,  121  111.  67, 
12  N.  E.  67;  Carlton  v.  Cummins,  61  Ind. 
478;  Koenig  v.  Adams,  37  Kan.  52,  14  Pac 
439),  and  is  not  the  rule  In  this  state,  ei- 
ther at  law  or  In  equity,  unless  It  is  made 
so  by  section  6475,  Bev.  Codes,  supra.  This 
latter  question  will  be  hereafter  examined. 
Assuming,  then,  that  the  partne;rshlp  was 
dissolved,  and  that  defendant  covl^  dissolve 
it  by  simply  expressing  bis  will  to, that  ef-> 
feet,  tbe  question  remains:  Does  tbe  com- 
plaint state  facts  sufficient  to  show  that  in 
BO  doins  ^e  committed  an  actionable  wrons 
agplnst,tbe  person  or  individual  property  of 
Freund?  .  The-  g/eneral  elementary  rule  la 
that  law  will  not  sustain  suits  between  part- 
ners. Parsons  on  Partnership  <4tb  Ed.)  )^ 
209;  Zimmerman  v,  Cl^ambers,  79  Wia.  20, 
47  N.  W.  947.  But»  says  Prof.  Parsons  (page 
302):  .  "So  far.,aif  there,  are  personal  torts, 
they  can  hardly  have  any,  relation  to  the 
partnership;  and  neither  party  <;(^  be  af- 
fected In  right,. obligation,  or  remedy,  by  thff 
fact  that,, be  is  a  parti^er.  Of  torts  1^  rela- 
tion to  thcipartnersl^lp  or  Its  pFopi;rty,'neai^ 
ly  all  will  be. comprehended  either  in  fraii^ 
or  'waste,  for  both  of  which  the;  .remedy  in 
equity  is  prompt  and  efficacious.,"  ^.earlnft 
In  mind  that  qne  member  of  a  partnerahl( 
at  will  may  dissolve  the  sapive  at  any  time, 
l-easonable  or  nnreasonable,.  and  in  tbe  ex- 
ercise of  either  gpod  or  bad.  faith,  let  us  ex- 
amine the  complaint  In  this  action,  .in  th«t 
Ught  of  tbe  antborltles,  for  the  purpose  ot 
ascertaining  w.bether  the  defendant  com- 
mitted any  actionable  wrong  against  the 
plaintiff,  omitting  from  consideration,  in  so 
doing,  section  6475  of  the  Bevls^  Codes, 
supra.  The  following  1b  a  portion .  of  the 
text  foun4  in  30  Cyc.  468:  "For  actionable 
wrongs  to  tbe  person  or  to  the  individual, 
property  of  on^  partner,  inflicted  by  a  co-. 
partner,  an  action  at  law  will  lie.  Ordi- 
narily sucb  an  action  will  not  Ue.  for  the 
sale  and  forcible  removal  of  firm  property, 
or  for  Its  use.  In  violation  of  the  wishes  of 
a  copartner;  but  for  tbe  tortious  destruc- 
tion of  firm  property,  for  its  detention  and 
use  nnder  claim  of  sole  ownership,  for  the 
wrongful  ouster  of  a  copartner  from  firm 
premises,  or  for  the  wrongful  and  aecret  ap- 
propriation of  firm  property  to  tbe  use  of 
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one  partner,"  tle'-aift)ropr!fcte'a<!tloh  kt  laV  Is 
maintainable." 

The  case  principally  relied  upon  by  the 
appeUant  Is  Ball  v.  Britton,  58  TeX.  5T.  The 
complaint  In  that  case  alleged,  In  substance: 
That  plaintiff  and  defendant  entered  Into  a 
copartnership  for  the  purpose  of  erecting 
iceworks  and  manufacturing  and  selling  Ice, 
l>y  the  terms  of  \rhlch  defendant  was  to  fur- 
nish the  money  necessary  to  buy  machinery 
and  erect  buildings,  and  plaintiff  Was  to 
superintend  the  erection  of  the  works  and 
the  operation  thereof;  thfe  net -profits  to  be 
equally  divided  between  them.  '  That  plain- 
tiff did  superintend  the  constrtiAlon  of  the 
Iceworks,  put  the  same  in  bperatlon,  and 
operate  successfully  for  a  few  months,  dur- 
ing \^>hlch  period  the  proflts  amouiited  to 
$3,000,  and  would  hare  amounted  to  $4,000 
during  the  season.  That  the  works  would 
have  made  Clear  each  succeeding  year  $5,- 
000.  That  after  the  expiration  of  a  few 
months,  by  threats  to  take  his  life,  by  eaU- 
fng  hliij  a  pauper,  a  liar,  and  a  thief,  and 
ordering  a  certain  third  person  to  knock'  his 
br&lns  oui  If  he  attempted  to  supe*lntend 
the  business,  defendant  forcibly  ejected 
plaintiff  from  the  business  and  took  posses- 
sion of  the  same  and  cohtlnue'd  to  bold  it, 
appropriating  the  proflts  thereof  to  his  own 
use,  to  appellant's  damage  in  the  sum  of 
$10,000.  Plaintiff  afterwards  amended  his 
complaint  by  Increasing  his  claim  for  actu- 
al damages  and  demanding  in  addition 
thereto  $5,000  vindictive  damages.  The 
court  said:  "Any  member  of  a  firm  may 
withdi^aw  from  It  and  (thereby)  work  a  dis- 
solution of  the  firm.  *  •  *  But  that  is 
not  the  state  of  facts  which  the  petition 
sets  forth.  The  defendant  did  not  with- 
draw ftQm  the  firm.  He  expelled  the  plain- 
tiff out  of  it,  and  he  not  only  retained  all 
that  he  hdd  put  Into  it,  but  he  kept  all  that 
had  been  contributed  by  the  plaintiff,  ex- 
cept a  certain  portion  of  the  profits.  •  •  • 
rt  is  dlflJcalt  to  see  how  one  member  of  a 
firm  consisting  of  only  two  can  exclude  the 
otiier.  We  think  therefore,  the  petition  sets 
forth  Ti  ■  good  cause  of  action."  The  court 
continued:  "We  think  the  tueasure  of  dam- 
ages is  the  value  of  the  servjdfes  rendered  by 
plnintiff,  including  his  skill,  his  time,  and 
labor  fn  constructing  and  operating  the  fac- 
tory, deiluctlng  whatever  he  may  have  re- 
ceived of  the  profits.  If  anything.  •  •  • 
This  would  be  the  measure  of  his  actual 
damage.  Counsel  for  defendant  insist  that 
plaintiff  was  not  entitled  to  exemplary  dam- 
ages, and  refer  us  to  the  case  of  Railroad 
Co.  V.  Shirley,  54  Tex.  125,  to  the  effect  that 
such  damages  are  not  recoverable  upon  a 
breach  of  contract.  In  the  case  before  us 
there  was  a  breach  of  contract,  certainly; 
but  there  was  much  more.  The  plaintiff 
was  wltii  every  circumstance  of  contumely 
excluded  from  .a  business  lA  which  he  had 
an' interest  and  from  premises  Ih  which  he 
bad  a  right  to  -work,  at''least  fot  the  time 


being!  The  defendant  tL]?pea.i9  to  have  tak< 
en  the  law  into  his  own  hands  and  to  have 
closed  the  partnersMp  in  a  manner  entirely 
too  summary  to  be  sanctioned  by  a  court  of 
Justice."  In  that  case  there  was  no  limit 
fixed  for  the  duration  of  the  arrangement 
between  the  parties. 

In  the  case  of  Sewell  v.  Connor  <Tex.)  28 
S.  W.  553,  the  alleged  facts  were  tiese: 
The  parties  mutually  agi'eed  to  start  a  news- 
paper; the  defendant  to  contribute  the  nec- 
essary personal  property,  and  the  plaintiff 
to  d^ote  his  tlihe,  sktil;  and  labor  to  the 
operation  of  the  business,  and  the  net  pro- 
ceeds to  be  equally  divided.  The  paper  was 
established.  Plaintiff  obtained  sub8cril)e» 
and  built  up  a'  valuable  advi^rtishig  and  Job- 
work  business.  Consldera'ble'  stationery  was 
purchased  and  was  on  hand,  when  defend- 
ant evicted  the  plaintiff,  took  possession  of 
all  propeKy  of  the  flfm,  dented  idalntlff  any 
rights  m  the  business,  and  '&dv«rtl8ed  that 
he  had  discharged  him.  Nd  time  was  fixed 
during'  which  the  partnership  should  con- 
tinue. Plaintiff  brought  Ms  action  for  serv- 
ices, skill,  and  labor  furnished  and  expend- 
ed by  him,  at  the  rate  of  flOO  per  month 
from  date  of  the  original  agreement,  and 
$1,000  exemplary  damages.  The  Supreme 
Court,  on  the  authority  of  Ball  v.  Britton, 
supra,  held  that  his  complaint,  containing 
the  foregoing  allegations,  stated  a  good 
cause  of  action. 

It  will  be  observed  that  In  both  of  these 
Texas  cases  the  court  proceeded  upon  the 
theory,  apparently,  that,  although  die  de- 
fendant had  the  undoubted  right  to  termi- 
nate the  partnei^Ip  at  any  time,  he  might 
not  do  BO  in  a  summary  manner.  In  both 
cases  the  court  seems  to  have  been  of  opin- 
ion that  plaintiff  could  waive  any  benefits 
accruing  to  him  under  the  partnership  ar- 
rangement and  all  claims  to  partnership 
property,  and  sue  for  the  reasonable  value 
of  the  services  performed,  together  with 
damages  by  way  of  punishment  on  account 
of  the  fact  that  the  defendant  had  sum- 
marily discontinued  the  partnership  relation 
before  the  plaintiff  had  derived  any  benefits 
there^on;!.  This  is  apparent  \a  the  first 
case,  by  'reason  of.  the  fact  that  the  court 
decided  that  the  plaintiff  should  be  charged 
with  the  amount  of  any  proflts  received, 
and,  in  the  second,  by  the  fact  ihat  suit  was 
brought  for  the  value  of  the  services.  It  is 
impossible  to  reconcile  either  of  these  cases 
with  the  common-law  rule  that  the  defend- 
ants could  rightfully  terminate  the  partner- 
ship at  will  and  ^t  any  time,  and  in  both 
cases  the  plaintiff,  was  allowed  to  ignore  the 
partnership  agreement,  by  suing  on  a  quan- 
tum meruit  for  bis  services,  and  at  the  same 
time  claim  vindictive  damages  for  an  alleged 
lireach  of  that  agreement 

In  the  case 'of  Uewson  v.  Pitman,  98  Ala. 
526,  12  South.  412,  the  plaintiff  alleged :  That 
lie  and  defendant  were  copartners;  that  the 
defendant  mialiciousl'y,  wrongfully,  and  with- 
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out  probable  cause  sued  out  an  attaohfoeut 
against  the  ftrm  In  bia  own  name,  and  closed 
up  the  business;  that  the  mattery  alleged 
In  the  affidavit  for  attachment  were  mali- 
ciously falae ;  that  defendant  had  no  grounds 
to  believe  them  to  be  true,  and  the  attach- 
ment was  made  for  the  i)urpoae  of  vexing^ 
Uaraaaing,  and  injuring  the  plaintiff.  The 
theory  of  the  pleader  appear*  to  have  been 
that  the  defendant  was  guilty  .of  a  malicious 
civil  prosecution  of  the  plaintifF.  See  Don- 
nell  V.  Jones,  13  Ala.  490,  48  Am-  Dec.  69; 
McKellar  v.  Couch,  84  Ala.  83ft:  Stewart  v. 
Cole,  46  Ala.  646;  26  Cyc.  13.  The  Supreme 
Court  of  Alabama  said:  "No  attachment 
would  lie  at  bis  [plaintifTs}  suing  against  a 
firm  of  wUch  be  was  a  member.  If  the  al- 
legations of  the  complaint  are  true,  the.  at- 
tachment was  an  Illegal  and  violent  pro- 
cedure of  the  defendant  to  accomplish  a  dis- 
solution of  th0  firm,  to  oust  one  of  the  part- 
ners therefrom,  and  take  possession  of  the 
property  of  the  copartnership,  without  ref- 
erence to  the  rights  of  tlie  plaintiff  in  It 
and  to  his  great  damage,  as  alleged  la  the 
complaint.  It  ought  not  to  have  been  done. 
The  law  gives  a  remedy  for  tlie  wrong,  and 
the  plaintiff  has  not  misconceived  bis  action 
in  the  complaint  he  has  filed."  Tb«  report 
of  the  case  does  not  Infonn  us  ,what  was 
claimed  by  the  plaintiff  in  the  way  of  dam- 
ages, and  no  cases. are  cited  in  the  (pinion. 
Indeed,  the  learned  judge  who  wrote  the 
same  advances  no  reasons  In  airport  of  his 
conclusions. 

The  only  other  case  of  importance  cited  by 
the  appellant  Is  that -of  Murray  v.  McGarigle, 
reported  in  69  Wis.  4S3,  34  N.  W.  522.  in 
that  case  the  plaintiff  was  permitted  to  main- 
tain an  action  for  damages  against  his  co- 
partner and  a  number  of  others  for  conspir- 
acy to.  Id  jure  the  business  of  Murray  &  Mc- 
Garigle and  drive  the  plaintiff  out  of  the 
cool  business  conducted  by  ttiie  flrin.  That 
case 'is  dearly  distinguishable  from  the  one 
at  bar.  The  plaintiff  alleged  that  by  reason 
of  the  fraudul^  conspiracy  he.  was  ruined 
and  driven  out  oi  the  coal  business,  and  was 
obliged  to  and  did  iquit  and  abandon  the 
same,  and  was  deprived  of  and  lost  his  share 
of  the  pr^ts  .upon,  any  s^es  and  contracts 
liefore  made  by  him,  and  upon  any  sales  and 
contracts  which  he  might  otherwise  have 
made,  and  was  greatly  damaged  In  his  repu- 
tation and  business,  to  his  damage  in  the 
sum  of  110,000.  Equity  could  afford  so  re- 
lief in  such  a  case.  The  conspiracy  .itself 
had  ro  connection  with  the  business  of  the 
Arm.  Plaintiff  sought  relief  against,  others 
than  his  partner,  which  relief  could  only  be 
afforded  In  a  court  of  law.  The  court  said: 
"It  may  be  true  that  this  defendant  [McGar- 
igle] and  the  plaintiff  were  partners  in  mat- 
ters affected  by  the  conspiracy ;  but  he  Is 
charged  as  one  of  the  consp^irators,  which 
makes  his  blame  greater  and  leas  excusable, 
and  he  la  not  interested  in  the  damages. 
.Ut  such  case  partners  may  aod  should  aev- 


w.  T^  a  third  person  coUudea  -with .  one  i>af  t* 
ner  in  a  firm  to  injure  the  other  paxtnejr  oij 
partners,  the  Utter  can  sustain  «n  action. 
•  •  •  The  complaint  states,  every  fact  nec- 
essary to  constitute  a  cause  of  actlcm  against 
all  of  the  defendants,  and  they  are  all  <jiars« 
ed  asr  being  In  the  conspiracy  and  are  oou-. 
uected  hy  overt  acts,  singly  or  together,  to 
carry  it  out.  The  damage  is  the  glet  of  the 
action,  and  they  aU  combined  to.  produce  the 
injury."  We  have  noticjed  the  foregoing  cas- 
es thus  at  length,  not  for  the  purpose  of 
criticising  them,  but  with  a  view  to  showipg 
that  the  case  at  bar  does  not  faU  within 
the  facts  or  the  principles  involred  ii)  any 
of  them.  ; 

Let  us  analyze  the.  complaint  ^tt)  Thei^ 
is  no  allegation  tltat  the  firm;  of  Murray  .A; 
Freund  owned  any  tangible  property.  (b> 
Each  member  appears  to  have  professionally 
treated  employ^  of  the  varlou»  corporatlotns, 

(c)  So  far  as  appears,  the  Qrm  had  no  con- 
tinuing contract  with  either  employers  or 
employes,  and  the  arrangement  for  treatment 
could  apparently  be  discontinued  at  any  tlm& 

(d)  Murray  owned  the  hospital,  and  it  con- 
tained no  partnership'  property.  (^  The  15,- 
000  paid  by  plaintiff  for  hla  Interest  went  to 
GiUetvie,  and  the  flim  of.  Murray  &  Freund 
continued  for  about  12  years  thereafter,  (f) 
When  plaintiff  became  a  member  the  month- 
ly Income  was  about  $1,200,  and  that  Income 
had  decreased  to  ?1,013.  (g)  Murray  faUed 
to  account  to  plaintiff  or  the  firm  for  cer- 
tain 0ums  collected  by  him ;  but  the  amounts 
so  collected  are  not  set  (ortb.  (h)  The  rear, 
aon  why  Murray  dissolved  the  partnership, 
was  that  he  had  reason  to  believe  that  the 
contract  business  would  greatly  increase,  and 
tie  desired  to  be  alone,  so  that  he  migtit  make 
a  laeger  personal  profit  therefrom.  (D  It 
turned  out  that  Murray  was  correct  in  his. 
expectations.  (J)  The  hospital  was  used  for 
the  living  apartments  and  offices  of  the  par- 
ties, and  the  right  to  use  the  same,, was  a. 
valuable  asset,  of  the  firm;  but;  so  far  aS; 
the  complaint  shows,  neither  Frepnd  nor 
Murray  &  Freujid  had  any  fixed  tenure  of 
occupancy,  evldei^ced  by  a  lease  or  growing 
out  of  any  oral  agreement  (k)  Murray  stat- 
ed to  diverse  patrons  of  tbfi  firm  that  plain- 
tiff Is  connection  therewith  would  soon  cease 
and  solicited  the  business  of  the  patrons  ^09, 
himself.  0)  .Murray  secretly  wrote .  lettws 
to  th.e  effect  that  plaintiff  was  no  longer, 
connected  with  the  hospital  or  Interested  in 
the  .tHisineas.'  (m)  In  plaintiff's  absence 
Murray  removed  his  furniture,  fixtures,  med-, 
leal  instruments,  and  appliances  from  thi9. 
room  in  the  hospital  which  plaintiff  used  aa 
an  qS&ob.  (n)  Defendant  notified  divers  pa- 
trons of  the  firm  that  thereafter  the  em- 
ployes of  such  patrons  would  not  be  treated 
In  the  hospital  if  plaintiff  had  anything  to 
do  with  such  treatment  (o)  Defendant  pub- 
lished a  notice  that  plaintiff  was  no  longer 
connected  with  the  hospital,  (p)  Murray 
ejected  and  excluded  .plaintiff  from  partldpa-, 
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tkm  In  the  management  of  the  hospital  and 
from  all  partnership  business,  and  denied 
blm  all  hta  rights  with  reference  to  all  part- 
nership business. 

These  allegations  do  not  show  that  Mnrray 
&  Freund  owned  any  property  at  all.  They 
certainly  owned  no  real  estate  and  no  tangi- 
ble personal  property,  and  the  complaint  does 
Hot  disclose  that  Murray  succeeded  in  getting 
for  himself  any  of  the  plaintiff's  practice  or 
patients.  Indeed,  for  aught  that  is  alleged, 
plaintlfF  may  still  be  enjoying  his  share  of 
the  so-called  "contract  work,"  despite  Mur- 
tsya  alleged  attempt  to  monopolize  the  same. 
It  Is  true  there  is  an  allegation  that  the  con- 
tract business  increased  after  plaintiff  was 
ejected,  a'nd  it  may  perhaps  be  inferred  that 
tie  hospital  thereafter  enjoyed  an  Income 
therefrom  of  $4,500  per  month;  but  there  is 
no  allegation  that  this  sum  is  the  total 
amount  of  the  Income  from  such  work,  or 
that  plaintiff  has  lost  any  patients  or  Income 
on  account  of  the  acts  of  Murray.  There  is 
no  allegation  that  any  of  the  acts  of  the  de- 
fendant had  the  effect  of  inducing  any  em- 
ployer of  labor  to  refuse  to  allow  plaintiff 
to  treat  his  employes.  There  Is  no  allegation 
that  any  of  such  acts  had  any  effect  on  plain- 
tiff's private  practice;  We  nndertake  to  say 
lliat  the  patronage  nnd  good  will  enjoyed  by 
a  professional  partnership  attaches  to  the 
Individual  members,  rather  than  to  the  firm 
as  such,  because  of  the  personal  skill  and 
experience  of  the  former,  and  that  the  lat- 
ter Is,  in  this  respect,  different  from  a  com- 
mercial partnership.  The  contract  of  em- 
ployment Is  for  personal  services,  and  it  Is 
matter  of  common  knowledge  that  patients 
and  clients  continue  to  employ  that  physician 
or  attorney  in  whom  they  have  the  greatest 
confidence,  if  they  are  financially  able  to  do 
So.  There  Is  no  averment  in  the  complaint 
that  plaintiff  suffered  any  injury  In  bis  rep- 
utation or  standing,  either  with  his  profes- 
sional brethren  or  the  public  at  large.  No 
importance  «ah  be  attached  to  the  fact  that 
Murray  induced  plaintiff  to  purchase  Gilles- 
pie's interest  In  the  firm  and  to  pay  the  lat- 
ter $5,000  therefor.  The  firm  of  Murray  & 
Freund  continued  for  over  12  years  there- 
after, and  this  certainly  is  a  reasonable 
length  of  time  for  such  an  association  to  en- 
dure. There  is  an  allegation  that  defendant 
flailed  for  two  or  three  years  to  account  for 
the  proceeds  of  certain  contract  work;  but 
the  form  of  this  allegation  is  such  that  it  Is 
more  in  the  nature  of  a  proper  averment  in 
an  action  for  an  accounting,  than  in  an  ac- 
flon  at  law  for  unliquidated  damages  as  for 
a  tort  It  is  alleged  that  the  right  to  use  the 
hospital  was  a  valuable  asset;  but  there  is 
no  showing  that  the  firm  or  Freund  had  any 
such  right.  The  only  logical  inference  which 
may  be  drawn  from  this  portion  of  the  plead- 
ing Is  that,  by  the  sufferance  of  Murray,  the 
Arm  used'  the  hospital  during  the  continua- 
tion of  the  partnership  relation  In  considerrt- 
tlom  ot  the  retention  bgr  defendant  of  one- 


third  of  the  Income  of  the  business.  Upon 
the  dlB80lntl<m  of  the  firm  this  right  ceased, 
and  we  think  there  can  be  no  doubt  that  de- 
fendant was  within  his  strict  legal  rights  in 
removing  plalntlfTs  personal  effects  from 
the  room  in  which  they  were  contained,  if 
he  desired  to  do  so,  provided  the  property 
was  not  damaged  in  so  doing — and  there  Is 
no  allegation  that  it  was.  The  allegation 
that  Murray  ejected  the  plaintiff  from  par- 
ticipation In  the  management  of  the  hospital 
and  from  the  business  means  nothing  more 
than  that  he  refused  to  allow  him  to  con- 
tinue as  a  member  of  the  firm.  There  Is  no 
claim  that  any  personal  violence  was  used 
or  threatened.  The  only  other  allegations 
to  be  considered  are  those  relating  to  Mur- 
ray's notifications  to  the  patrons  of  the  firm 
and  to  the  public,  and  his  solicitation  of 
future  business  for  himself.  As  heretofore 
suggested,  no  showing  is  made  that  any  of 
these  alleged  acts  of  the  defendant  resulted 
in  any  injury  to  the  plaintiff,  except,  per- 
chance, to  his  feelings.  It  may,  perhaps,  be 
contended  with  some  show  of  reason  that  for 
one  member  of  a  professional  firm  to  antici- 
pate the  dissolution  of  the  relation,  and  to 
solicit  the  patronage  of  firm  clients  or  pa- 
tients after  that  event  shall  have  taken 
place.  Is  of  doubtful  prt^rlety  and  contrary 
to  those  ethical  precepts  which  should  govern 
the  members  of  a  learned  profession;  but  a 
court  of  law  cannot  undertake  to  adjust  the 
niceties  of  the  situation  and  measure  out 
compensation  for  so  delicate  and  Intimate  an. 
Injury. 

2.  But  It  is  contended  that  section  5475. 
Rev.  Codes,  supra,  modifies  the  mle  laid 
down  in  section  5494,  Rev.  Codes,  snpra.  In 
so  far  as  the  latter  gives  a  right  to  dissolve  a 
general  partnership  at  the  will  of  either 
partner,  and  that  by  virtue  of  the  former  sec- 
tion snch  renunciation  must  be  made  in 
good  faith  and  not  at  an  unreasonable  time. 
Appellant  argues  that  section  5475,  Rev. 
Codes,  snpra,  supplemented  by  sections  eOM> 
and  6047,  Rev.  Codes,  gives  him  an  action  at 
law  for  damages,  both  compensatory  and  by 
way  of  punishment  These  latter  sections 
read  as  follows: 

"Sec.  6040.  Etery  person  who  suffers  detri- 
ment from  the  unlawful  act  or  omission  of 
another  may  tfecover  from  the  person  In 
fault,  a  compensation  therefor  in  money, 
which  Is  called  damages." 

"Sec.  6047.  In  any  action  for  a  breach  of  an 
obligation  not  arising  from  contract,  where 
the  defendant  has  been  guilty  of  oppression, 
fraud,  or  malice,  actual  or  presumed,  the 
Jury,  in  addition  to  the  actual  damages,  may 
give  damages  for  the  sdke  of  example,  and 
by  way  of  punishing  the  defendant" 

What  has  already  been  said  in  the  process 
of  analysis  of  tte  complairit  practically  dis- 
poses of  this  contention  In  so  far  as  this 
case  is  concerned.  If  the  defendant  has  not 
been  guilty  of  any  actionable  wrong,  no  dam- 
ages may  be  recovered,  either  compensatory 
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or  for  the  sake  of  esampl*.  It  Is  tmneees- 
Bary  to  construe  section  6475,  Ber.  Codes, 
snpra.  In  order  to  reach  a  conclnslon  here; 
bat  our  examination  of  the  authorities  has 
resulted  in  the  discovery  of  the  case  of 
Richards  ▼.  Fraser,  122  Cal.  456,  S5  Pac.  246, 
which  was  an  action  In  equity  for  an  ac- 
conntlng  between  partners  and  other  relief. 
In  that  case  a  section  of  the  Gallfomla  Code, 
Identical  with  our  section  6476,  Rev.  Codes, 
supra,  was  applied  by  the'  court  so  as  to  re- 
lieve the  plalntifF  firom  tiie  effects  of  a  re- 
lease given  by  him  to  his  copartners;  he  hav- 
ing averred  that  the  same  waa  obtained  by 
concealing  from  him  certain  material  facts 
relating  to  the  partnership  affairs,  and  by 
threats  to  foreclose  &  mortgage  In  the  event 
that  be  refused  to  execute  the  releasa  The 
court  said:  "If  the  allegations  of  the  com- 
plaint are  tme,  then,  when  plaintiff  gave  de- 
fendants the  said  aoqaittaiiee,  th^  obtained 
a  very  decided  advantage  over  him  by  con- 
eeallBg  lufMmatlon  of -their  actions,  which, 
as  hla  partners  and  as  traatees  for  him,  they 
onght  to  have  divulged.  Withholding  snch 
Information  was  eqnlvalebt  to  false  repre- 
sentation •operatlv»  at-  the  time  of  the  re- 
lease.   •    •    ••• 

The  case  of  Howell  ▼.  Harv^,  supra.  Is 
dted  In  the  brief  of  appellant  That  was  an 
action  In  equity  for  an  accounting  and  for 
general  nMei,  and  the  court,  after  enunciating 
the  principle  of  the  dvU  law  that  the  re- 
onnciatloa  by  a  partner  must  be  in  good 
tnlth  and  not  at  an  unreasonable  time,  held 
that  one  partner  should  be  held  to  account 
to  his  copartner-for  tbe  profits  on  a  stock  of 
goods  bought  for  his  own  account  after  he  had 
declared  the  partnership  relatlcw  at  as  epd, 
acting,  however.  In  bad  faith,  and  at  an 
unreasonable  timCk  We  have  no  doubt  that 
In  a  iiroper  case  equity  can  and  will  relieve 
a  partner  from  the  injurious,  effects  of  any 
misrepresentation,  concealment  threat  or 
adverse  pressore<5>f  any  kind,  of  which  his 
partner  has  been  gotlty,  In  the  partnerihip 
offoSn.  It  is  slgnlfleant  that  the  words  itali- 
cised are  found  in  the  statute;  but  aa  the 
facts  la  this  case  are  not  sulBcient  to  give 
a  court  of  law  Jurisdiction,  we  ref^In,  as 
aforesaid,  from  committing  ourselves  to  any 
statute,  viz.,  section  5475,  Rev.  Codes,  supra. 

The  Jud^ent  of  the  court  below  is  af- 
firmed. 

Affirmed. 

BRANTLT,  a  J.,  and  HOLLOWAY,  X, 
concur. 


<156  Cal.  S5»)     . 

SMITH  V.  BANOHAM  et  aL     (U  A.  2,1860 

(Supreme  Court  of  Galitomia.    Oct  8,  1900.) 

1.  YsnOOB  AND  PUBCHASEB  (J  18*)— OPTIOW— 

OBLioATion  or  Holder. 

An  option  to  plaintiff  to  parchase  certain 
teal  estate  for  a  specified  price,  on  or  before  Feb- 


mary  26,  1906,  when  the  grantor  agreed  to  fur- 
niili  an  nnlimited  certificate  of  title,  etc.,  was 
a  aallatanl  agreement  which  was  not  bindlnc 
on  the  holder  until  he  exercised  tbe  option  ana 
elected  to  purchase. 

[Xd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  23 ;    Dec.  Dig.  I  18.*] 

2.  Vendor  akd  Pttbohaskb  (}  18*)  — OptioiI 

CONTBACT— EZEBCIBS     0»     GlTtlON— EFrSCS— 

McTuALrrr. 

The  election  of  the  holder  of  an  option  to 
pnrchaae  real  estate,  to  exercise  the  option  with- 
m  the  time  limited  thereby,  was  sufiScient  to 
bind  him  and  to  constitute  an  enforceable  mu- 
tual contract 


ISM, 

;   De 


Purchaser,  Cent  Dig.  i  23 ;   Dec.  Dig.  f  18.*] 

S.  Vkrdob  and  PuacHASEB  (!  67*)  —  Oftiox 
CoNTBACT—CoNBTBUcnoN— Demand. 

Where  an  option  to  purchase  real  estate 
bonnd  the  holder  on  giving  notice  of  bis  accepts 
ance,  and  on  the  furnishmg  of  a  certificate  of 
title  to  purchase  the  property  "on  the  above 
terms,"  and  boand  the  vendor  to  convey  to  the 
vendee  "on  demand,"  the  time  for  conveyance 
not  having  been  fixed,  the  vendee  was  required 
to  make  the  demand  and  accept  the  conveyance 
within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  87 ;  Dec.  Dig.  i  67.*] 

4L  SPEoino  Pebeobuakos  (|  SI*)— Option— 

Equitableness. 

Where  an  option  to  porchase  real  estate,  re- 
quiring conveyance  to  the  purchaser  after  hto 
election  to  exercise  the  option,  "on  his  demand," 
was  construed  to  requite  him  to  malie  the  de- 
mand within  a  reasonable  time,  the  option  was 
not  objectionable,  in  a  suit  to  compel  specific 
performance  of  the  contract,  effected  by  accept- 
ance, becaase  Inequitable  or  unfair  in  that  ue 
time  oi  ius  demand  was  wholly  a  matter  of  his 
pleasure. 

[Ed.  Note.- For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  ft  163,  154;    Dec.  Dig.  | 

5.  Speciwo  Pebvobmancb  (I  4©*)  — Optiok 
CoNTKACT— Consideration. 

Where  plaintiff  obtained  for  SI  an  option  to 
pnrchase  certain  land  for  tl7,000,  and  later 
elected,  within  the  time  specified  in  the  option, 
to  purchase  the  land  for  that  sum.  which  was 
an  adequate  price,  the  adequacy  of  the  consid- 
eration paid  for  the  option  was  immaterial.  In 
a  suit  to  compel  specific  performance  of  the 
contract 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |  161 ;   Dec.  Dig.  |  48.*] 

&  Vendor  and  Purchaser  (}  1S*>— Contbaot 
— Inadbquact  or  Consideration. 

Inadequacy  of  consideration  witbont  fraud 
affords  no  ground  for  setting  aside  an  executed 
sale  of  Teal  estate,  and  is  not  considered,  even 
in  equity,  except  as  bearing  on  the  right  to  en- 
force specific  perfonaance. 

[ESd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  I  14;    Dec  Dig.  f  13.*] 

7.  Vendob  AiNo  Pubohaseb  (i  13*>-OpnoN— 
bxecuted  contbaot^-consioeeatioh— aoa- 
quact. 

Where  the  consideration  for  a  written  op- 
tion for  the  sale  of  real  estate  bad  been  paid,  the 
option  contract  was  executed,  and  could  not  be 
set  aside,  in  the  absence  of  fraud,  for  Inadequacy 
of  consideration. 

[Ed:  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  14;   Dec.  Dig.  t  13.*] 


■»rvt  jittMt  case*  see  sssi^  topic  sad  secUoa  MVUBER  is  Sec  a  Am.  Digs.  1807  t«  datew  4  B«iisrt«r  ladaiM 
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RBLIBB^ABtlUTT   TO    CONVBT. 

Specific  peEtormanoe  will  -not  be  decteed 
against  «  vendor  who  is  unable,  for  want  of 
title,  to  comply  with  his  contract. 
.  [Ed.  Note. — For  other- cases,  see  Specific  Fer- 
foruance,  Oent.  Dig.  f  257 ;  Dec  Dig.  i  95.*] 
9.  Vendob  and  Puhchabeb  ii  57*)— Option- 
Rights  OF  Holder— Relation  Baok. 

An  option  to  purchase  leal  estate  vests  in 
the  ^rante^e  the  privilege  of  acquiring  an  int'er- 
<!St  in  the  land,  which,  when  accepted,  entitles 
the  grantee  to  call  for  performance  as  of  the 
date  of  the  giving  of  the  option,  So  as  to  cut  off 
intervening  rights  acquired  with  knowledge  Of 
the  existence  of  the  option. 

lEd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  87 ;  Dec.  Dig.  {  57.*] 

JO.  HoMBErrSAD    (t    128*)  —  Dsqi^asatioW  — 

RioHTs  07  Pbiob  Vender. 

Where  a  wife,  with  notice  that  her  husband 
had  given  plaintiff  an  option  to  purchase  certain 
land  within  a  specified  time,  dissented,  and  filed 
a  homestead  declaration,  snch  homestead  claim 
was  subject  to  plaintiff's  rights  nnder  the  op- 
tion; and  he,  having  elected  to  purchase,  waa 
entitled  to  apecific  performance  notwithstaiiding 
«uch  declaration,  nnder  the  rule  that  a  home- 
stead declaration  is  subject  to  all  rights  in  the 
property  known  to  exist  by  the  person  filing  IL 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  i  224;   Dec.  Dig.  f  128.*] 

11.  Vendob  and  Pubchabeb  (|  239*)— Ukbb- 

COBDBD  CONTBAOT— PBIOBITT. 

Civ.  Code,  i  1214,  provides  that  every  con- 
Terance  of  real  estate  is  void  as  against  any 
sabsequent  purchaser  of  the  same  property,  or 
any  part  thereof,  in  good  faith,  ana  for  a  -val- 
uable consideration,  whose  conveyance  ip  first 
duly  recorded.  HcM,  that  a  purchase  for  value 
of  certain  real  estate,  without  notice  of  plctinr- 
tiff's  prior  unrecorded  contract  of  sale  from  the 
Vendbr,  would  not  protect  a  subsequent  pnrchas- 
er,  unless  his  conveyance  was  first  duly  recorded. 
[Ed.  Mote— For  other -cases,  see  Vendor,  and 
PuRhaser,  Ceat  Dig.  !  680;  Dec  Dig.  I  289.*] 

12.  Specific  Pebfobmanoe  (§  120*)  —  SilBent- 

QUENT  PUBCHA8E9— FABTIB9— PMHT  TO  RB- 
UEF. 

Where  a  subsequent  purchaser  of  the  same 
property  was  not  made  a  party  to  plaintiff's  suU 
for  specific  performance  of  a  prior  contract  of 
sale,  lie  could  not  be  bound  by  a  decree  of  spe- 
cific performance  for  plaintiff,  and  hence  specific 
performance  would  not  be  decreed,  unless,  plain- 
tiff would  take  and  pay  for  his  vendor's  title, 
without  regard  to  the  validity  of  a  sUbsequeilt 
purchaser's  claim. 

[Ed.  Note.— For  other'  cases,  see  Specific  Per- 
formance, Cent  Dig.  I  401 ;   Dei.  Dig.  S  126.*] 

18.  VeniJos  and  Fubchaskb  (|  351*)— OoU' 
TBACT— Breach— Measube- OP  DAMAats. 
■  Under  Civ.  Code,  I  8800,  the  measure  of 
damages  for  a  Tendor**  brvach  of  a  contract  for 
the  sale  of  real  «Mat»  ia  the  price,  and  the  ex- 
pens^  properly  incident  to  examining  the  title, 
etc. ;  the  purchaser  being  entitled  to  recwer  the 
difference  betfveen  tbe  price  and  tbe  value  of  the 
property  only  in  case  of  bad  faltb  on  the  ven- 
dor's part. 

[EJd.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  1047;  Dea  Dig.  f  851.*] 

Beatty,  G.  X,  and  Melvin  an4  Ixrlgaa,  JJ., 
dissenting. 

In  Bank.  Appeal  from  Superior  Court.  Los 
Angeles  County ;  George  H.  Huttoik,  Judge.  . 

Action  by  W.  Scott  Smltli  agatoBt  Joseph 
fT.  Bangbam  and  otliert.    Judgment  (or  plaln- 


ttff  for  less  thail  We  niiiet  ^emtfnitea,''and 
he  appeals.    Reversed  itedranmaed. 

■  Tanner,  Taft  &  Odell,  iiid  John  B.  Daly, 
for  appellant,.  D!?nIo.&  Mouk,  tpv  respond- 
ents. 

SliOSS,  J.  TIw  plaistitt  appeals  on  tbe 
Judgment  roil  alone  from'i^  Ju4gmeDt  in  bis 
favor  for  $1.  Tlie,. action  was  based  upoa 
an  alleged  contract  for  tlw  purcba^  of  real 
estate,  and  tbe  eomplalnt  contained  two 
counts;  one  averring  facts  won  wtiicb  platn- 
tlft.  asserted  bi»  right  to  a  specific  perf ormr 
anee  of  ttie  contract,  and  tbe  ottter  seeking 
dantages  for  ItB  breadi. 

Tbe-  court  found  tiiat  on  December  26, 
1905,  tbe  piaintlfl  and  the  defendant  Joaepb 
T.  Bangbam  entered  into  a  vrlttea  oontrad^ 
wberebr  Bangbam,  In  consideration  ot  the 
sum  of  $1,.  granted  to  plaintiff,  or  bis  a*- 
signs,  "ttu  right  and  prlvHege  of  cKercising 
an  option  to  purchase"  the. property  in  dis- 
pute "for  the  anm  and  purdiasa  prica  of 
117,000,  *  *  «  provided  that  tlie  said  W. 
Seott  Smltti,  or  Iris  as^gns,  shall  exercise 
said  optkm  to  purcbaae  en  or  betoie  Febra> 
ary  26,  1906,  by  notifying  me  In  writing  at 
such  exercise  of  option.  Upon  suck  netiflca- 
tion  within  such  ttme^  I  agree  on  demand 
to  grant  sen  and  convey  satd  real  estate  to 
said  W.  Scott  Smith,  or  his  assigns,  on  the 
above!  terms,  and  agree  to  furnish  and  deliver 
within  ten  days'  after-  snch  notifleatlon,  to 
«ald  W.  Scott  Smitb,  or  his  assigns,  an  iin> 
limited  certlOeate'  df  title  to  ssld  real  es- 
tate *  •  •  eftiowing  good  taiarttetable  title 
of  rMotU  to  said  real  estate  to'  be  in  me  free 
and  <clea>  ot  all  incumbrances  and  allowing 
the  Said  W. 'Sotttt  Smith,  «r  bis  asslgnli,  • 
reasoni&l)!^  time  after  satd  delivery  to  ex- 
amine said  cirirtifldate  df  title.  Satd' ttoUfica- 
tton  and  the  f nmlsbtng  df  said  certificate  at 
title  within  'said  reasotiable  fhne  SboWlnf 
title  as  aforesaid,  Shan  btiid  the' Said  W.  Scott 
Smith,  or  hib  assigns,  to  pnrdiase  said  real 
estate  ob  said  terms."  The  property  referred 
to  In  the  ilbove  Instriihient  Was  the  separate 
jJHJperty  of  the  defendant  Joseph' T.  Bang- 
'ham;  'Oh  felsrilary  26,  1908,  the  plaintiff 
elected  to  exercise'  the  option  provided  for, 
and  to  purctiase  the  land  in  accordance  with 
the  tierms  and  con&lVlons'  hamed  In  the  writ- 
ing, and  notified  Bangbam  of  his  dectloiL 
Bangbam  refused,  and  ever  since  has  refused 
spd'oeiAected,  to  make,  execute,  and  deliver 
a  deed,  or  to  furnish  tiie  certificate  of  title 
as  provided  in  said  contract 

The  court  finds  that,  in  re8p<»>se  to  plaln- 
ttfTs  notUcatlon  of  his  election  to  purchase^ 
Ban^afi  Informed  tl)e  p}alntlflf  .that  he  was 
unable  to  give  title  to  the  land,  for  tbe  rea- 
son that  his  wife  (the  defendant  Rowena 
Bahgfaam)  held  a  homestead  on  ttie  property, 
and  "positively  refuses  to  release  it"  It  is 
found  that  tiie  cossidMatlon  to  be  paid  for 


•ror  otMT  oasss  see  same  topic  ana  asettoa  NUMBER  la  Dae.  *  Am.  Digs.  1W7  t»  4at%  *  lUverter'  laOea* 
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the  mid  labA  was 'at^nhl*.  ju^iafaA'rte- 
Bonable,  and  that  "tbe  price  for  tbe  'land  at 
the  time  wheii  plaintiff  noHfied  denendant 
Joseph  T.  Bangham  that  he  «fe(«tBd  t»  buy 
was  a  fair  and  adeQtiate  nri«fe  for  said  land." 
It  to  farther  found  that- the  oentrart  was 
unjnst  and  mireaftonable,  m  this  "that  the 
only  consideration  paid  therefor  was  the  sum 
of  $1 »  and  that  said  sohi'bf  $1  was  grosslT 
Inadequate  and  unjust  **  said  option ;  that 
the  said  contract  Is  also  unfair  and  unJust'lB 
this,  that  plalntltf  was  thereby  enabled  to 
postiione  Indefinitely  performance  on  his  part. 
It  1.S  found  that  the  defendant  Rowena  Bangf- 
ham,  the  wife  of  Joseph  T.,  had  actual  no- 
tice and  knowledge  of  the  entering  Into  said 
Dntract  by  her  husband,  and  that  she  did, 
after  the  date  of  said  contract,  mafce  and  file 
a  separate  declaration  of  homestead  on  said 
premises;  that  said  declaration  was  made  by 
her  without  the  knowledge  or.  connivance  of 
her  husband.  The  contract  referred  to  In 
the  complaint  has  never  been  recorded.  It 
is  further  found  that  1;be  defendant  Joseph 
T'  Bangham  did  no^  act  in  bad  faith  In  his 
failure  to  perform  the  contract;  that  the 
land  had  increased'  In  value  to  the  amount  of 
$5,000,  as  alleged  In -the  complaint,  but  that 
plalntUr  had  not  been  damaged  in  any  sum 
other  than  the  sum  of  $1  on  account  of  such 
failure.  As  conclusions  of  law  the  court 
found,  with  respect  to  the  first  count,  that 
plalntlfT  was  not  entitled  to  recover,  and 
tliat  the  declaration  of  homestead  filed  by  de- 
fendant Rowena  Bangham  is  valid,  and  is 
not  subject  and  inferior  to  the  contract  re- 
lied on.  On  tbe  second  count  the  conclusion 
of  law  was  that  plaintiff  was  entitled  to  re- 
cover of  defendant  Joseph  T.  Bangham  the 
sum  of  $1  and  Interest  thereon  from  the  26th 
day  of  December,  1905. 

On  these  findings  the  plaintiff  contends 
that  he  was  entitled  to  a  decree  specifically 
enforcing  the.  cpntract,  and  that  if,  for  apy 
reason,  such  contract  should  not  be  enforced, 
he-  should  recover  a.  Judgment  for  $5,000, 
tbe  Increase  In  the  value  of  the  land. 

The  agreement  signed  by  the  parties  on 
December  26,  ,1905,  was  a  unilateral  agree-, 
ment,  of  the  lilud  usually  known  as  an  opr 
tiou, .  By  its  terms.  Smith  was  under  no  ob- 
ligation to  purchase  tbfi  land  or  to  pay  for  it 
Ue  was  granted  the  rJ^ht.or  privilege  of  ^«r- 
chasin;  viH)u  certain  therms  within  a  given 
time.  .  Until,  be  should  have  exercised  this 
option  be  was  ia  no  way  bouuel  by  the  agree- 
ment .  His  election  to  accept  ftiid  exercise 
tlie  optioB  within  the  t^me  limited  was,  how- 
ever, BQfltelwt  to  biodo-bim  and  to  remove 
any  objection  to  the  enforcement  of  the  cou* 
tcact  on  the  ground  of  went  of  mutuality. 
Hall  T.  Center,  40  Cal.  03;  Ballard. v,  Carr, 
48  Cfll.  74;  Calaucliint  v.  Branstetter,  84  Oal. 
249,  24  Fac.i  14»;  'Ehurber  r. ,  Meives,  ll» 
Cal.  ^,  50  Paci  lOeStiGX  Pac.  r53e,;'8ayward< 
V.  Houghton.  11»  Cal.  54.'>.  51.  Paa  85.S.:52i 
P««.  44  i  /Howieii  T^r.iJMluNl),!  iA:  fib '  88, ;  82 


>Pao.  1027;  The  Option-had  at  ledst  the  force 
of  as  offer-to  selt,  and'the  acceptance  of  this 
offer  befote  it  had  expired  or  had  been  re>- 
TOked  constituted  a  valid  and  binding  con- 
tract from  which  neither  party  could  recede. 
29  Am.  &  Bng.  Ency.  of  taw  (2d  Ed.)  001 ; 
Vassault  V.  Edwards,  43  Cal.  4:!8;  Benson 
V.  Bhotwell,  8T  Cal.  49,  23  Pac.  240. 

We  think  the  finding  of  the  court  that  the 
contract  is  unfair  in  that  plaintiff  was  there- 
by enabled  to  postpone  Indefinitely  perform- 
ance on  his  part  is  based  upon  an  erroneous 
construction  of  the  terms  of  the  agreement. 
The  contract  reads  that  npon  hotlfteatlon  of 
acceptance  Bangham  agrees  "on  demand  to 
grant,  sell  •  and  convey  said  real  estate  to 
said  W.  Scott  Smith,  or  his'  assigns,  on  the 
above  terms."  It  is  argrued  that  since  the 
obligation  is  only  to  convey  upon  demand  by 
Smith,  the  latter  may  indefinitely  postpone 
the  making  of  his  demand,  and  thereby  com- 
pel the  defendant  to  be  ready  to  convey  to 
hbn  at  all  times,  without  making  himself' 
liable  for  the  purchase  price.  But  the  con- 
tract!' reasonably  interpreted,  does  not  give 
him  any  such  right  of  indefinite  postpone- 
ment. It  is  provided  In  the  agreement  that 
the  notification  of  acceptance,  and  the  fur- 
nishing of  a  certificate  of  title  shall  bind 
him  to  purchase  the  real  estate  ,"on  the 
above  terma"  If,  under  the  agreement,  the 
exact  time  of  conveyance  and  payment  were 
to  be  fixed  by  the  purchaser's  demand,  there 
can  be  no  question  that  such  demand  would 
have  to  be  nvade  by  him  within  a  reasonable 
time.  What  would  be  a  reasonable  time  la 
a  question  of  fact,  to  be  determined  upon 
all  of  tbe  circumstances  of  the  case.  So 
construed,  the  provision  is  in  no  wise  Inequi- 
table or  unfair. 

It  is  found  by  tbe  court  that  the  consid- 
eration agreed  to  be  paid  for  the  land— I.  e., 
the  sum  of  $17,000 — ^was  fair  and  adequate. 
The  plaintiff, having  bound  himself  by  the  ac-, 
ceptance  of  tfie  option  to  pay  thi»'8um,  we- 
think  tbe  question  whether  or  not  $1  was. 
an  adequate  cpnsideratlon  for  the  option  4S 
a  false  quantity.    The  plaintiff  is  not  seeking- 
In  this  action  to  enforce  tbe  option,  but  to 
compel  compliance  with  tlje  contract  which, 
resulted  from  his  exercise  of  theoption.  Tiiat 
contract  was  one  whereby  Bangham  bound 
himself  to  sell  tbe  land,  and  Smith  agreed 
to  buy  it  for  the  sum  of  $17,000.     This  is 
found  by  the  court  to  be  an  adequate  and 
fair  consideration  for  the  conveyance,. and- 
cm  an  action  by  the  vendee  for  specific  per- 
formance of  such  contract .  the  adequacy  of 
tbe  price  paid  for  tbe  option  is  not  a  mate- 
rlol  coBsideratlon.    In  Guyer  v.  Warren,  175 
lU.  928,  Ql  N.  B.  680,  the  court  said:    "The,. 
iconsideration  named  in  the-  written  agree- 
ment is  $1.    As  the  parties  agree  to  sell  an . 
option  tp  iHiy  for  tbe  spm  of  $1,  there  ia  no 
retuwn  why  such  an  express  cQUsiderati^n  is 
not  asi ; adequate  one."     See,  also,  Ross  v.. 
Parks,  93,.AJa.  153,  8  South,.  36^  11  L.  R.  A. 
|148,  30  Am.  St  Rep.  47.    Inad^uacy  .of  co^- 
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sideratloD  alone  (witbout  fraud,  or  novae- 
thing  in  th«  nature  of  trand)  Is  never  consid- 
ered, even  in  equity,  except  as  bearing  upon 
the  right  to  specifically  enforce  an  executory 
agreement  It  affords  no  ground  for  setting 
aside  an  executed  sale.  Here  there  had  beoi 
such  executed  sale  of  the  option,  which  pass- 
ed by  the  writing  of  December  26,  1905,  and 
the  payment  of  the  agreed  consideration. 

The  real  question,  then,  is  whether  the  fact 
that  the  vendor's  wife  declared  a  homestead 
upon  the  property  is  a  sufficient  answer  to 
plaintlfTs  demand  for  a  conveyance.  Specific 
performance  will  not  be  decreed  against  a 
vendor  who  is  unable  for  want  of  title,  to 
comply  with  his  contract  Bell  v.  Bank  of 
California,  153  Cal.  234,  239,  04  Paa  889, 
and  cases  cited.  If  the  homestead  was  valid 
as  against  a  prior  agreement  to  sell,  the  re- 
fusal of  the  wife  to  Join  in  a  conveyance 
fully  Justified  the  judgment  denying  specific 
relief.  It  may  be  remarked  that  neither  the 
pleadings  nor  the  findings  disclose  the  time 
when  ,  the  homestead  was  declared.  It  is 
found  to  have  been  after  the  execution  of 
the  contract  (of  option),  but  whether  before 
or  after  plaintiff  had  notified  Bangbam  of 
his  election  to  purchase  Is  not  shown.  We 
think,  however,  that  the  rights  of  the  parties 
would  be  the  same  In  either  event.  It  has 
been  said,  that  an  option  t^  purchase  land 
does  not  before  acceptance  vest  In  the  hold- 
er of  the  option  an  interest'  in  the  land. 
Blchardson  v.  Hardwlck,  106  V.  S.  252,  1 
Sup.  Ct  213,  2t  L.  Ed.  145;  Gustln  v.  Union 
School  District,  94  Mich.  502,  54  N.  W.  156, 
34  Am.  St  Rep.  361 ;  Phenlx  Ins.  Co.  r. 
Kerr,  129  Fed.  T23,  64  O.  C,  A.  251,  66  L. 
A,  A.  669.  On  the  other  hand,  there  are 
cases  holding  that  the  grant,  on  a  valuable 
consideration,  of  an  option  to  purchase  con- 
stitutes the  grantee  the  equitable  owner  of 
an  interest  in  the  property.  House  v.  Jack- 
son, supra;  Kerr  v.  Day,  14  Pa.  112,  53  Am. 
Dec.  526 ;  Telford  v.  Frost  76  Wis.  172,  44 
K.  W,  835;  Wall  v.  R.  Oo.,  86  Wis.  48,  56 
N.  W.  367.  At  any  rate  the  option  vests  In 
the  grantee  the  right  or  privilege  of  acquir- 
ing an  interest  In  the  land,  and,  when  accept-' 
ed,  entitles  him  to  call  for  spectflc  perfornl< 
ance.  Hawralty  v.  Warren,  18  N.  J.  Bq. 
124,  90  Am.  Dec.  613;  Kerr  r.  Day,  supra; 
People's  Street  Ry.  Co.  v.  Spencer,  156  Pa. 
86,  27  Atl.  113,  36  Am.  St  Rep.  22 ;  Guyer  v. 
Warren,  175  111.  328,  51  N.  E.  580.  Such 
right,  when  exercised,  must  necessarily  re- 
late back  to  the  time  of  giving  the  option 
(People's  St  Ry.  Oo.  v.  Spencer,  supra),  so 
as  to  cat  off  Intervening  rights  acqnlred  with 
knowledge  of  the  existence  of  the  option.  A 
subsequent  purchaser  with  notice  of  a  valid 
and  irrevocable  option  would  certainly  take 
subject  to  tiie  right  of  the  option  holder  to 
complete  his  purchase  (Barrett  v.  McAllister, 
38  W.  Va.  738,  H  S.  E.  220 ;  Slzer  v.  Clark, 
116  Wis.  634,  »3  N.  W.  589;  Kerr  ▼.  Day, 
snpra),  and  we  see  no  reason  why  the  de^ 
clarant  of  a  hoii>«(>tead  should  stand  In  any 
better  position. 


A  declaration  of  homestead  creates  bo  new 
or  additional  tlfle.  It  attaches  certain  priv- 
ileges and  Immnnitles  to  such  title  as  may 
at  the  time  be  held.  If  the  husband,  for 
example,  owns  a  title  sabject  to  an  out- 
standing equity,  a  declaration  of  homestead 
by  the  wife,  at  least  where  she  has  knowl- 
edge of  this  equity,  does  not  destroy  it  Her 
homestead  claim  is  impressed  upon  the  title 
that  her  husband  had;  L  e.,  the  title  sub- 
ject to  such  rights  against  it  as  were  known 
to  her  to  be  held  by  third  parties.  These 
conclusions  seem  to  follow  from  the  former 
adjudications  of  this  court  In  Gilbert  v. 
Sleeper,  71  Cai.  290,  12  Pac.  172,  the  plaln- 
tiflTs  husband  Iiad  entered  into  an  agreement 
with  the  defendant  Sleeper  to  exchange  two 
tracts  of  land,  and  each  entered  into  posses- 
sion of  the  tract  which  he  was  to  receive. 
Subsequently  Gilbert  conveyed  to  his  wife 
all  of  his  property,  Including  the  land  which 
he  had  agreed  Jo  convey  to  Sleeper,  and 
plaintiff  filed  a  homestead  upon  all  the  land 
so  conveyed  to  her.  It  was  held  that  plain- 
tiff's rights  in  the  tract  agreed  to  be  con- 
veyed to  Sleeper  were  .subject  to  the  rights 
created  by  the  agreement  "There  was  no 
error,"  says  the  court,  "In  refusing  to  admit 
in  evidence  plaintiffs  deWaratlon  of  home- 
stead. Obviously  rtie  could  not,  by  filing  it 
defeat  or  Impair  the .  previously  existing 
rights  of  defendant."  In  Snodgrass  v.  Parks,' 
79  Cal.  55,  21  Pac.  429,  action  was  brought 
to  quiet  title  to  land  which  one  of  the  plain- 
tiffs had  agreed  to  convey  to  some  of  the 
defendants;  such  defendants  having  wholly 
failed  to  pay  tjie  purchase  money,  or  to  comr. 
ply  with  any  of  the  conditions  of  their  con- 
tract. The  defendants  relied  upon  a  decla- 
ration of  homestead  filed  by  one  of  them 
upon  the  land  while  in  possession  under  this 
contract  This  ^as  held  to  constlt;ute  no 
defense  to  the  aqilon.  The  court  said:  "It 
Is  further  urged  that  because  a  homestead 
was  declared  upon  the  property  by  Mrs.  Dun- 
lap,  the  action  caimot  be  maintained.  Thia 
cannot  l>e  so.  Conceding,  as  claimed  by  the 
appellants,  that  a  homestead  may  be  declar- 
ed upon  land  held  under  a  mere  contract^ 
to  convey,  such  dedaratlon  did  not  give  any' 
new  title,  or  tend  in  any  way  to  strengthoi 
or  enlarge  the  one  then  existing.  Therefore, 
when  the  equitable  title  created  by  the  con- 
tract and  possession  under  It  was  lost  In 
the  raaitaier  stated,  the  homestead  fell  with 
it  It  would  be  a  marvelous  doctrine  that 
the  filing  of  a  declaration  of  homestead  could 
create  a  new  title,  or  render  a  bad  title 
good."  In  Hayford  v.  Kocher,  6S  Cal.  889, 
4  Pac;  350,  certain  premises  were  by  mistake 
excluded  from  a  conveyance  of  lands.  The 
wife  of  the  grantor,  with  knowledge  of  the 
mistake,  filed  a  declaration  of  homestead  up- 
on the  lands  so  omitted.  This  was  held  not 
to  affect  tlie  pre-existing  right  of  the  grantee 
to  have  the  conveyance  reformed  so  as  to 
carry  title  to  such  premises. 
The  fundamental   basi»'up(»k  wbldi  all 
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these  decisions'  mnst  rest  Is  the  proposition 
that  (except  where  the  contrary  Is  expressly 
declarefl  by  statute)  a  fleclaratlon  of  home- 
stead Is  subject  to  all  rights  In  the  property 
known  by  the  person  filing  the  declaration 
to  exist.  And  this  principle,  applied  to  the 
facts  of  the  present  case,  requires  the  hold- 
ing that  the  declaration  of  homestead,  made 
by  Mrs.  Bangham  with  knowledge  of  the  con- 
tract theretofore  entered  into  with  the  plaln- 
tlfT,  was  subject  to  his  right  to  demand  a 
conveyance  of  the  land  In  accordance  with 
his  contract. 

The  authorities  principally  relied  on  by  the 
respondent  (Fltzell  v.  Leaky,  72  Cal.  477,  14 
Pac.  108 ;  Ontario  Bank  v.  Gerry,  91  Cal.  94, 
27  Pac.  531 ;  Lee  v.  Murphy,  119  Cal.  364,  51 
Pac.  549,  955)  are  not  In  point.  These  cases 
hold  that  a  declaration  of  homestead  by  the 
wife  Is  good  as  against  a  prior  unrecorded 
mortgage  executed  by  the  husband,  although 
the  wife  had  knowledge  of  the  existence  of 
the  mortgage.  But  this  conclusion  Is  based 
upon  the  express  provisions  of  Civ.  Code,  H 
1240,  1241,  which  provide  that  the  homestead 
Is  exempt  from  execution  or  forced  sale  ex- 
cept "  •  •  •  (3)  on  debts  secured  by  mort- 
gages on  the  premises,  executed  and  acknowl- 
edged by  husband  and  wife,  or  by  an  unmar- 
ried claimant ;  (4)  on  debts  secured  by  mort- 
gages on  the  premises,  executed  and  record- 
ed before  the  declaration  of  homestead  was 
filed  for  record."  Here  Is  an  express  statu- 
tory declaration  that  certain  mortgages  only 
shall  be  superior  to  the  rights  created  by  a 
declaration  of  homestead.  As  the  mortgages 
In  the  cases  cited  did  not  com©  within  the 
terms  of  the  statute,  they  necessarily  were  in- 
ferior to  the  homestead.  Here,  however,  we 
have  no  question  of  an  attempt  to  subject 
the  land  to  execution  or  forced  sale  from 
which  It  Is'  speclflcally  exempted.  The  ques- 
tion Is  merely  whether  antecedent  rights  In 
the  property  e*all  be  cut  oflT  by  a  declaration 
of  homestead,  or,  otherwise  stated,  whether 
such  declaration  shall  enlarge  the  title  owned 
at  the  time  of  Its  filing.  For  the  reasons 
stated,  we  think  this  qnestlon  mast  be  an- 
swered In  the  negative. 

On  the  facts  as  hereinbefore  stated  the 
plaintiff  was  entitled  to  a  decree  speclflcally 
«iforclng  the  contract  of  conveyance  made  by 
the  defendant  Bangham.  But  the  record  dis- 
closes further  facts  bearing  On  the  appropri- 
ateness of  this  remedy.  It  is  found  that  the 
American  Avemne  Building  Company,  a  cor- 
poration, claims  and  has  an  Interest  In  the 
Bald  premises,  "by  virtue  ot  a  written  agree- 
ment to  convey  by  defendant  Joseph  T.  Bang- 
ham, made  In  good  faith  and  for  value."  If 
this  Interest  Is  superior  to  that  of  plaintiff,  It 
would  make  It  Impossible  for  Bangham  to 
comply  with  bla  contract  to  convey  a  good 
marketable  title  free  and  clear  of  Incum- 
brances. But  the  court  does  not  find  the  In- 
terest of  the  Building  Company  to  be  superior 
to  that  of  plaintiff,  nor  does  It  find  facts 
from  wtalcb  the  rec^ectlve  prlorltleB  may  be 


determined.  A  purchase  fbr  value,  trlthont 
notice  of  plalntUTs  unrecorded  contract, 
would  not,  under  our  statute,  protect  the  sub- 
sequent purchaser,  nnlees  his  conveyance  was 
"first  duly  recorded."  Civ.  Code,  1 1214.  For 
all  that  appears,  the  Building  Company's  con- 
tract was  never  recorded.  The  t&cta  as  foimd 
do  not  therefore  offer  any  impediment  to  a 
decree  of  specific  performance.  But  the  Amer- 
ican Avenue  Building  Company  is  not  a  par- 
ty to  this  action,  and  obviously  Its  rights 
cannot  be  affected  by  any  decree  that  might 
be  rendered  herein.  A  reversal  of  the  Judg- 
ment, with  directions  to  the  court  below  to 
enter  a  decree  of  specific  performance,  might 
result  In  plalntifTs  obtaining  a  conveyance 
which  would  be  valueless  to  him.  Unless  the 
plaintiff  Is  willing  to  take  and  pay  for  Bang- 
ham's  title,  without  regard  to  the  validity  of 
the  Building  Company's  claim,  the  question 
whether  an  effective  decree  for  specific  relief 
can  be  made  should  be  determined  tn  an  ac- 
tion in  which  every  party  having  an  Interest 
in  the  property  Is  represented.  To  this  end 
a  new  trial  should  be  ordered.  If,  upon  such 
new  trial.  It  should  appear  that  specific  per- 
formance cannot  be  decreed,  the  qnestlon  of 
plaintiff's  right  to  damages,  as  prayed  by  the 
second '  count  of  the  complaint,  will  arise. 
The  measure  of  damages  In  snch  cases  te 
clearly  defined  by  Civ.  Code,  $  3300.  T?he  dif- 
ference between  the  price  agreed  to  be  paid 
and  the  value  of  the  estate  may  be  recovered 
only  where  there  has  been  had  faith  on  the 
part  of  the  vendor.  Here  the  court  came  1» 
the  conclusion  that  the  defendant  Bangham 
did  not  act  In  bad  fiilth.  On  this  appeal  on 
the  Judgment  roll  we  cannot  therefore  direct 
th^  allowance  of  damages  for  any  greater 
snm  than  that  recovered.  But  the  question 
of  good  or  bad  faith  shonld  be  considered 
anew  by  the 'trial  court  In  the  light  of  out 
views  on  tke  main  qnestlon  dlacnssed  in  this 
opinion.  Accordingly  the  Issue  of  damage, 
as  well  as  the  issues  arising  on  the  prayer 
for  spedflc  performance,  should  be  retried. 

The  JHdgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial.  The  plaintiff 
stumld  have  leave  to  amend  his  complaint, 
and  to  bring  in  new  parties,  if  so  advised. 

We  concur:  SHAW,  J.;  ANGBLLOTTI, 
J.;   HENSHAW,  J. 

BEATTT,  O.  J.  I  dissent  A  dollar  Is  not 
an  adequate  conslderati(Hi  for  such  an  option 
as  Is  here  held  to  defeat  the  right  of  Mrs. 
Bangham  to  declare  a  homestead  npon  prop- 
erty occupied  as  such.  It  was  a  merely  nomi- 
nal consideration,  and,  as  against  a  right  so 
highly  and  so  deservedly  favored  as  the 
right  of  homestead,  it  should  be  disregarded 
by  a  court  of  eqniiy. 

MBLVIN,  3.  I  dissent  It  does  not  ap- 
pear from  the  record  whether  or  not  the  dec- 
laration of  homestead  was  made  prior  to  the 
26th  day  of  February,  190d— the  date  upon 
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wUdi  an^Iant  notUled  respondent  tbat  he 
elected  to  buy  the  property — but  under  tbe 
mle  favoring  a  construction  in  support  ot 
the  regularity  of  a  Judgment  we  may  aeisume 
tbat  Mrs.  Bangham.had  filed  her  declaration 
of  homestead  before  appellant  aignifled  his 
wiUlngnesa  to  pay  $17,000  for  the  property. 
If,  therefore,  she  could  not  make  a  valid  dec- 
laration, of  homestead,  the  only  thing  which 
prevmted  her  from  doing  so  was  the  option 
for  which  plaintiff  had  paid  the  price  of  $1. 
In  other  words,  to  find  that  the  declaration 
of  homestead  was  Ineffective,  we  must  hold 
that  the  option  which  tbe  purchaser  might 
ignore  and  surrender,  without  tbe  loss  of 
more  than  the  trifling  sum  of  $1,  was  suffl- 
Giept  to  deprive  this  woman  of  a  right  given 
her  by  tbe  law  under  tbe  Constitution  of 
California.  Article  17.  «  1.  It  may  be  that 
after  the  acceptance  of  all  of  tbe  terms  of  a 
sale  contemplated  under  the  provisions  of  a 
contract  ot  this  kind,  and  the  offer  of  an 
adequate  price,  the  wife  of  the  owner  of  the 
pix)perty,  if  she  knew  all  of  the- facts,  would 
be  powerless  to  declare  a  valid  homestead  up- 
on It;  but  we  are  not  here  confronted  by 
such  a  state  of  facts.  Suppose  that,  instead 
of  60  daya,  a  period  of  10  years  had  been 
named  as  the  time  within  which  tbe  option 
of  {purchase  might  be  exercised.  Might  a  hus- 
band, by  the  simple  device  of  giving  such  an 
option,  deprive  bjs  wife  for  a  term  of  years 
of  tbe  right  of  securing  a  homestead  given 
her  by  statutes  passed  under  the  solemn  man- 
date of  the  Constitution?  Such  a  result.  It 
seems  to  me,  was  never  contemplated. 

In  the  opluton  of  the  majority  of  the  court, 
great  rtiiance  1b  placed  upon  tbe  anthorlty  of 
People's  Street  Railway  Co.  v.  Spencer,  156 
Pa.  89,  27  Atl.  113,  30  Am,  St.  Rep.  22,  to 
the  effect  that  when  an  option  to  purchase  is 
exercised,  the  right  to  buy  the  pvoperty  re- 
lates bade  to  tbe  date  of  the  original  con- 
tract, 80)  as  to  cut  off  intervening  rights  ac- 
quired by  those  having  knowledge  9f  tbe  op- 
tion. That  was  a  case  not  Involving  any  in- 
terpretation of  the  law  relating  to  home- 
steads. The  facts  there  considered  showed 
that  there  had  been  a  conveyance  of  prop- 
erty as  security  for  a  loan,  but  that  the  gran- 
tor took  a  lease  for  a  nominal  sum  and  an 
exclusive  option  of -repnrcbaee  tor  the  amount 
of  the  loan  and  interest.  Tbe  court  treated 
tbe  transaction  as  one  In  which  the  railroad 
company  never  surrendered  its  equitable  es- 
tate and,  held  that,  upon  the  repayment  of 
the  loan  with  interest,  the  company's  title  l>e- 
came  effective  as  of  the  date  of  the  option. 
It  was  held  tbat  upon  payment  of  the  loan 
and  interest  the  railroad  company  became 
the  owner  of  the  land  as  it  was  at  the  date 
of  the  original  agreement  "or  of  the  Insur- 
ance money  which  stood  pro  tauto  in  its 
place."  The  case  is  so  dissimilar  to  the  one 
at  bar  tbat  I  cannot  see  its  appositeness. 

Section  1288  of  tbe  CivU  Code,  gave  Mrs. 
Bangbam  the  right  to  declare  a  homestead 
upon  her  husband's  pronerty.   This,  I  submit 


existed  independently  of  any  adverse  equita- 
ble title  which  she  was  not  by  statute  com- 
pelled  to  recognize  as  paramount  to  it  I 
cannot  subscribe  to  the  doctrine  expressed  in 
the  main  opinion  that:  "The  fundamental 
basis  upon  wbicb  all  of  these  decisions  must 
rest  is  tbe  proposition  that  (except  where 
the  contrary  Is  expressly  declared  by  stat- 
ute) a  declaration  of  homestead  is  subject 
to  all  rights  in  the  property  known  by  the 
person  filing  the  declaration  to  exist."  The 
Code  does  not  declare  the  instances  in  which 
a  homestead  is  not  subject  to  execution  and 
forced  sale,  but  does  enumerate  tbe  four 
kinds  of  Judgments  which  are  superior  ti> 
It  GlT.  Code,  f  1241.  AU  other  kinds  of 
Judgments  not  enumerated  are  ineffective  be- 
cause not  specified  in  the  statute,  and  the 
inference  is  inevitable  that  without  the  bar- 
rier of  the  statute,  no  unexecuted  judgment 
could  avail  against  a  homestead.  By  parity 
of  reasoning  we  should  deduce  the  rule  that 
the  homestead  must  prevail  against  all  liens 
not  by  statute  made  superior  to  it 

Mr.  Justice  McFarland,  in  Ontario  State 
Bank  V.  Gerry,  91  Cal.  97,  27  Pac.  531,  532. 
said:  "But  the  doctrine  that  unrecorded 
deeds  and  mortgages  are  good  exc^t  as 
against  subsequent  purchasers  for  a  valuable 
consideration  does  not  apply  to  homesteads. 
Rights  to  homesteads  are  defined  by  tbe  pro- 
visions of  the  Code  which  directly  deal  with 
that  subject.  'The  doctrine  bearing  upon 
conveyances  made  to  hinder,  delay,  or  de- 
fraud creditors  has  no  application  to  tbe 
creation  of  a  homestead.'  And  a  declaration 
of  homestead  is  not  a  'conveyance'  as  that 
word  is  used  generally  in  the  Code."  And 
again  in  tlte  same  opinion  he  says:  "There 
Is  no  qnestion  about  the  morality  of  the 
transaction.'  It  is-  simply  a  matter  of  stat- 
utory provision."  In  tbe  case  of  Lee  v.  Mur- 
phy, 119  Cal.  374,  51  Pac.  553,  the  home- 
stead defeated  the  lien  of  an  unrecorded 
mortgage,  of  which  the  wife  who  declared 
the  homestead  had  actual  notice,  and  this 
significant  language  is  used  in  the  opinion: 
"I  have  not  overlooked  tbe  e<iuitable  con- 
siderations so  persuasive  la  this  case,  and 
so  aMy  presented  by  counsel  for  respondent, 
but  they  all  proceed  from  the  assumption 
that  the  case  is  one  for  the  application  of 
general  principles  of  equitable  cognizance, 
whereas  it  is  Iiedged  in  and  controlled  en- 
tirely by  legislative  enactment"  In  Warner 
V.  Warner,  144  Cal.  615.  78  Pac.  24.  a  home- 
stead on  the  ItuHbaud's  separate  proi)erty 
was  held  good  as  against  an  antenuptial 
agreement,  wliereln  tbe  wife  had  promised 
not  to  claim  her  husband's  (property  "either 
as  heir  or  otherwise.''  lu  Siutcnson  v.  Burr. 
121  OaK  583,  S4  I>ac.  87,  it  was  decided  that 
the  question  of  fraud  of  creditors  cannot  l>e 
raised  as  against  a  homestead  wltich  one  of 
tbe  spouses  bad  tbe  right  to  declare. 

Following  the  rule  that  a  contract  Is  to  be 
construed  most  strongly  against  tbe  persoa 
WKklQc  t«  «ust«(n.lt>  I  aw  still  of  tbe  opior 
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ton  that  ttie  ttootract-iti  ihe  caK  at  bar  was 
properly.  ii«ld  to  be  un/alt  because  nadfflr  its 
tenns  plaintiff  would  be.  eiiaUcd.t6  poatpona 
Ind^nitelr  performance  on  ills  part,  and  I 
wish  to  repeat  the  language-  used  as  follows 
In  the  opinion  heretofore  rendered  in  Depart* 
went  2 :  "^^Hiile  tbe  contract  provides  that 
the  optkm  lanst  be  exercised  by  written 
notification  prior  to  February  26,  1906,  it 
also  contains  this  language:  'Upon  such  no* 
tiflcatlon  within  such  tfuie  I  agree  on  de- 
mand to  grant,  sell  and  convey  said  real  es- 
tate to  said  W.  Scott  Smith,'  etc.  The  con-i 
tract  f orther  provides  that  ■  Bwa^^tn  shall 
wltfaln  10  days  after  notification,  furnish  a 
certtflcate  of  title,  that  tboreatter  Smith  or 
his  assigns  shall  have  'reasonaWe  time' -to 
examine  said  certificate,  and  that  'said  no> 
tlfication  and  the  furnishing  of  said  certif- 
icate of  tttls  wlthtai  said  reasonable  time 
showing  title  as  aforesaid,  shall  bind  the  said 
W.  Scott  Smith  or  his  assigns  to  purchase 
said  real  estate  on  said  terms.'  Conveyance 
by  Bangham  'on  demand'  being  ene  of  said 
'terms,'  the  cation  might,  if  enforced,  result 
In  giving  plaintiff  the  power  to  hold  the  land 
tndeflnltely,  snl^ect  to  his  pri'vllege  of  pur- 
chase, and  without  the  expenditure  of  a  dol- 
lar, by  the  simple  expedient  of  omitting'  to 
demand  from  Bangham  a  conveyance  of  the 
title.  The  lower  eonrt  properly  declined  to 
enforce  the  specific  perforniance  of  a  con- 
tract so  inequitable  and  one  in  wMch  the 
consideration  was  «o  Inadequate.  Civ.-  OoOe, 
i  3S91,  subd.  1.  It  follows  also  that  such  a 
contract,  being  «f  but  little  more  dignity 
than  a  nudum  pactum,  would  be  no  obstacle 
to  the  declaration  of  a  homestead  by  Mrs. 
Bangham  on  her  husband's  property.  As  the 
court  found  appellant  sufFered  no  detriment 
other  than  the  payiiient  of  $1  for  the  op- 
tion. Judgment  In  Ms  favor  for  that  emm' 
nn  the  iecimd  count  was  proper;    Olv.  Code,  § 

I  am  of  the  opinion  that  the  Judgment  of 
the  lower  court  shoirid'he  affirmed. 

LORIGAN,  J.    I  concur  In  tVe  foregoing 
dissenting  opinion. 


CORTELYOU  v.  IMPERIAI.  LAND  CO.  et  al, 
(L.  A.  2,122.)     ' 

(Supreme. Court  of  Calif o^ia.    lOct  8,  1908.> 

1.  COHPoaATIONB   (I  90*)— •fe'TOCK  — ISSTTE   OF 

Shabes.' 

Corporations  caonot  issue  nhares  of  stock 
except  for  money  paid  or  property  or  labor  re- 
ceived, and  hence  an  issae  of  stock  by  a  corpo- 
ration to  a  i^erson  withMit  coDBideratioto.  simply 
upon  an  agreement  that  li«  would  sell  certain  of 
it  and  trnja  the  proceeds  over  to  the  corporation, 
would  be  void  unless  an  innocent  party  had  ac- 
Huired  riffhts  on  the  faith  of  the  issue. 

[Ed.  'Note.— For  other  cases,  see  Corporations, 
Cent.  Diff.  ii  444^46 :    Dec.  Dig.  i  99.»} 


2.  CoupoBAnoirs  (I  °  IOT'O^Stock— Issun  ov 

SHABES— INTEBEST  OF  BUYES. 

If  decedent,  with  knowledge  that  a  corpo- 
ration liad  issued  all  Its  dhares  .of  stock  to  its 
general  manager  under  an  agr^e^aent,  void  for 
want  of  consideration,  that  the  manager  should 
sell  some  of  the  stock  and  turn  the  proceeds 
over  to  the  corporation,  bought  shares  through 
the  maaaser  aad  eoDsented  that  tbey  shoulil:  be 
evidenced  by  the  certificates  in  the  manager's 
hands,  the  shares,  as  distinct  from  the  evidence 
of  ownership;  vested  comiiletely  in  decedent, 
who  become  a  afaareholder,  and,  where  the  man- 
ager sQbsequenUy  transferred,  the  stocli  to  oth- 
ers, decedent's  representative  could  compel  the 
corporation  to  issue  certificates  for  decedent's 
shares. 

[Ed.  Note. — For  other  oases,  seo  Corpomtions, 
Cent  Dig.  i  456;  Dec.  Dig.  I  107.*] 

3.  CowpOBA-nows  <8  llO*)-— Stock— TBAWSFEK 

— BlOHT  OF  BUTEB. 

If  the  issue  of  stock  by  a.  corporation  to-  its 
manager  was  valid  as  being  on  account  of  serv- 
ices theretofore  rendered,  and  an  incidental 
agreement  of  the  manager  to  turn  over  to  the 
corporation  the  proceeds  from  a  sale  of  certain 
of  the  stock  was  not  supported  by  consideratiop, 
and  the  agreement  did  not  include  any  particu- 
lar number  of  shares  evidenced  by  any  specifiecl 
certificates,  the  shares,  in  the  absenoe  of  fraud, 
became  his  property,  and  decedent,  having  boivbt 
shares  of  him,  acquired  the  property  thereunder, 
though  the  certificates  remained  in  the  mana- 
ger's hands,  so  that,  the  manager  having  sold 
the  shares  to  others,  decedent's  sepresentafiva 
could  compel  the  corporation  to  issue  certificate^ 
to  him  for  decedent's  shares. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig,  i  119.*] 

4.  CoBPOBATioNs  (f  121*)— Stock— Tbansfeb 
-Actions— Parties. 

The  manager  having  no  interest  ih  the 
property,  and  no  trust  relation  existing  between 
decedent  and  the  numager,  be  was  not  a  neces- 
sary party  to  a  suit  by  decedent's  representative 
to  compel  the  issuance  of  certificates. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f  604 ;  Dec.  Dig.  f  iai.») 

5.  COBPORATIO^S     (§     121*)— S'tOCK— TraNSF^ 

— Actions — Pasties. 

The  persons  to  who«n  the  manager  had  sold 
decedent's  .stock  and  who  occupied  the  possesi 
siono.riginally  held  by  the  manager  were  prope^ 
parties  defendant. 

[Fxl.  Nbte.— For  other  cases,  see  Cbrpomfions, 
Cent.  Diig.  J  504 ;  Dec.  Dig.  I  121.*]  • 

C.  CoBPOBATioNS  (J  121*)—Stock— Tbansfeb— 

AcrroNs— Laches. 

A  pnrebaser  of  "corporate  stook  haA^ing  • 
property  right  therein,  the  right  t»  demand  cer- 
tificates therefor,  which,  und^r  the  law  and  by 
agreement,  the  corporation  was  required  to  fur- 
nish, could  be  enforced  without  reference  to  the 
lapse  Of  time  if  no  loss  or  dnjury  had  resulted  td 
an  innocent  person  by  reason  of  delay.  ' 

[Ed.  Note. — For  other  cases,  see  Clorporations, 
Cent.  Dig.  i  504 ;   Dec.  Dig.  i  121.*] 

In  Bank.  Appeal  from  Superior  Coinrt,  Loii 
Angeles '  County :  Ohas.  M(mToe,  Judge. 

Action  by  James  6.  Cortelyou,  admlnlstra* 
tor  of  John'  O.  Cortelyou,  against  the  Im- 
perial Land  Company  and  others.  A  demur- 
rer to  the  complaint  was  sustained,  and 
plaintiff  appealed  to  the  Distrl«t  Court  of 
Appeal,  which  was  unable  to  concur  in  a 
Jndgment,  and  th«  cause  was  transferred  to 
the  Supreme  Court.    Reversed  and  remanded 


•For  other  casoc  Kea  same  topic  and  secXion  NUMBER  ia  Dec.  &  Am.  Diss.  UU7  to  date,  ft  Reporter  Ifidez^ 
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«n  an  oplnkm  of  the  District  Oonrt  of  Ap- 
peal. 

M.  M.  Meyers  and  James  P.  dark,  tor  ap> 
pellant.  Ddwln  A.  Meserre,  Fanl  H.  McPher- 
aln.  and  Walter  Mallna  Rose,  for  respondents. 

PBB  CURIAM.  This  case  was  originally 
before  tbe  District  Court  of  Appeal  for  tbe 
Second  Appellate  District  for  decision;  but, 
tbat  court  being  nnable  to  concur  in  a  Judg- 
ment, the  cause  was  brought  here  for  further 
consideration.  Accompanying  the  transfer  of 
the  case  here  are  the  several  opinions  of 
the  Judges  of  the  District  Court  of  Appeal. 
One  of  those  opinions,  signed  by  the  majority 
of  the  Judges  of  tbe  District  Court  of  Ap- 
peal, is  as  follows: 

"Action  In  equity  to  establish  tbe  right 
of  plaintiff  as  tbe  administrator  of  John  O. 
Cortelyon  to  250  shares  of  the  capital  stock 
of  the  def^idant  Imperial  Land  Company, 
and  to  require  the  corporation  to  issue  to  tbe 
administrators  certificates  eTldencing  such 
ownership.  A  demurrer  to  the  complaint 
was  sustained  with  leave  to  amend,  and 
upon  failure  to  amend  tbe  complaint  Judg- 
ment went  for  defendants  and  against  plain- 
tiff, from  which  Judgment  this  appeal  Is 
taken. 

"While  the  complaint. is  not  happily  word- 
ed, the  same  may  fairly  be  construed  as  al- 
leging the  following  facts,  namely:  That  one 
Cortelyon,  deceased,  plaintiff's  Intestate,  pur- 
chased from  defendant  corporation,  through 
one  Ferguson,  its  general  manager,  250 
shares  of  Its  capital  stock,  paying  therefor 
an  agreed  price,  which  It  is  averred  was  at 
tbe  time  tbe  reasonable  value  thereof.  That 
prior  thereto  the  corporation  had  issued  all 
of  its  shares  of  stock  to  Ferguson,  Its  gen- 
eral manager,  in  payment  for  services  ren- 
dered, but  upon  the  agreement  that  certain 
of  tbe  stodE  BO  issued  should  be  sold  by 
Ferguson  as  treasury  stock  and  the  proceeds 
tamed  over  to  the  corporation,  and  that  cer- 
tificates should  be  Issued  of  such  treasury 
stock  in  the  same  manner  and  with  the  same 
effect  as  though  such  stock  had  been  retain- 
ed In  tbe  treasury  of  the  company  unissued. 
That  when  Cortelyon  purchased  the  shares 
of  stock  It  was  agreed  that  the  stock  should 
be  held  by  one  Chaffey  as  trustee  and  voted 
by  him  under  a  pooling  agreement,  but  that 
when  the  full  purchase  price  was  paid  the 
purchaser  should  receive  a  copy  of  the  cer- 
tificates of  stock  with  the  pooling  agreement 
Indorsed  thereon;  such  copy  of  the  certifi- 
cates to  be  in  form  so  as  to  enable  the  holder 
to  transfer  tbe  same  by  indorsement  That 
no  certificates  were  ever  issued  to  Cortelyon 
as  agreed;  but  the  certificates  evidencing 
the  shares  of  stock  purchased  by  Cortelyon 
continued  to  stand  In  the  name  of  Fergu- 
son. That  long  after  the  purchase  by  Cbr- 
telyon  of  the  stock  Ferguson  assigned  and 
transferred  all  the  stock  of  the  corporation 
In  his  name,  Inclndlng  tbat  of  Cortelyou, 
t»  Qie  defendants  other  than  the  corpora- 


tion, wtio  took  tbe  assignment  of  inch  certifi- 
cates with  full  knowledge  of  Cortelyon'* 
rights,  and  upon  an  agreemmt  tbat  when  the 
voting  pool  was  dissolved  they  would  canse 
to  be  issued  to  Cortelyou  his  certificates  for 
the  stock  so  owned  by  him.  It  is  alleged  that 
the  pooling  agreement  was,  by  mutual  con- 
sent, dissolved ;  when  is  not  made  to  appear. 
Tbe  demand  for  such  certificates  by  plaintiff 
in  his  representative  capacity  Is  alleged,  as 
Is  the  refusal  to  issue  the  certificates  as 
agreed.  Tbe  prayer  is  that  the  right  of 
plaintiff  to  this  stock  be  established  and  tbe 
corporation  be  ordered  to  issue  eertlflcatea 
therefor,  and  other  allegations  with  refer- 
ence to  the  rights  claimed  against  the  par- 
ties holding  the  certificates,  not  necessary 
to  mention  in  connection  with  the  consid- 
eration of  the  demurrer.  The  demurrer  was 
a  general  one,  and  upon  the  gronnds  that 
the  complaint  disclosed  a  bar  of  the  statute 
of  limitations,  a  misjoinder  of  parties  defend- 
ant, and  that  certain  ambiguities  existed,  by 
reason  of  which  it  could  not  be  determined 
how  or  in  what  manner  the  agreement  to  a^ 
the  shares  had  been  made,  or  how  the  de- 
fendant conld  agree  to  sell  tbe  stock  vhoi  all 
of  the  sto<^  had  been  issued. 

"Treating  the  complaint  as  averring  that 
certain  of  the  stock.  Including  that  purchased 
by  Cortelyou,  was  Issued  by  the  corporation 
to  Ferguson  without  consideration,  simply 
upon  the  agreement  that  he  should  sell  the 
same  and  turn  the  proceeds  over  to  defend- 
ant, such  Issue  is  forbidden  by  tbe  Constita* 
tion  and  statutes  of  this  state,  for  corpora- 
tions are  forbidden  to  issue  shares  of  stock 
except  for  money  paid,  proiwrty  or  labor  re- 
ceived, and  shares  issued  in  violation  thereof 
are  void,  'and  the  parties  receiving  tbem  do 
not  thereby  become  shareholders'  (Keller- 
man  V.  Maier,  U6  Cal.  424,  48  Pac.  377); 
and  the  effect  of  which  issue  would  be  t» 
leave  in  tbe  treasury,  subject  to  issue  by  the 
corporation,  the  stock  so  improperly  issued 
as  completely  as  though  the  void  certificates 
had  never  Issued.  This,  of  course,  presup- 
poses that  no  innocent  party  should  have  ac- 
quired rights  on  the  faith  of  the  Issue; 
but,  notwithstanding  the  unwarranted  char- 
acter of  the  issue.  If  such  an  allegation  be 
considered  as  made,  Cortelyou,  with  knowl- 
edge of  the  fact  that  the  stock  was  thus 
Issued,  bought  the  same  and  consented  that 
it  should  be  evidenced  by  the  certificates 
thus  in  tbe  hands  of  Ferguson.  The  shares, 
as  distinct  from  the  evidences  of  ownership^ 
were  by  such  purchase  vested  completely  in 
Cortelyou,  and  he  became  thereafter  a  share- 
holder to  the  extent  of  his  purchase,  and. 
imder  his  agreement,  entitled  to  have  trans- 
ferred to  him  the  evidences  of  ownership. 
Ferguson  did  not  hold  the  property  of  Cortel- 
you after  the  sale.  That  property,  which 
was  tbe  shares  and  personal  property,  passed 
with  the  purchase  and  payment  of  money. 
Upon  the  other  hand,  if  we  construe  the 
complaint  at  alleging  that  the  issue  to  Fer» 


Digitized  by 


Google 


Cal.) 


OORTBLYOU  ▼.  IMPERIAL  LAKO  CX>. 


697 


gason  was  valid,  by  reason  of  the  wune  being 
on  account  of  ssrrlces  theretotore  rendered, 
the  Incidental  agreement  on  tbe  part  of  Fer- 
guson to  turn  over  to  the  corporation  the 
proceeds  from  a  sale  of  certain  of  the  stock 
does  not  seem  to  be  supiwrted  by  any  con- 
sideration. Nor  does  It  appear  that  the 
agreement  Included  any  particular  number  of 
shares  evidenced  by  any  specified  certificates, 
and  whatever  cause  of  action  the  corporation 
had  against  Ferguson  by  reason  of  such  In- 
cidental agreement  would  be  In  the  nature 
of  an  action  for  damages  If  he  failed  to 
carry  out  the  sam^.  The  shares  having  been 
issued  to  him  for  an  agreed  consideration. 
In  the  absence  of  fraud,  the  same  became  the 
property  of  Ferguson.  It  seems  to  us,  then, 
that,  construing  the  complaint  as  we  may, 
the  facts  set  out  are  sufilcient  to  show  Oor- 
telyou's  acquisition  of  the  personal  property 
by  the  purchase,  and  whether  Ferguson  sold 
the  same  as  his  own,  or  as  part  of  the  treas- 
ury stock  of  the  corporation,  by  the  sale 
his  Interest  In  the  shares,  the  subject  of  the 
sale,  vested  in  Cortelyou.  'His  Interest  In 
the  subject-matter  ceased  upon  the  consum- 
mation of  the  sale  as  effectually  as  though 
he  had  In  person  asslg^ned  his  shares  to  the 
plaintiff.'  Tregear  v.  Etlwanda  Water  Co., 
T6  Cal.  537,  18  Pac.  658,  9  Am.  St.  Hep.  245. 
In  the  case  last  cited,  it  Is  held  that  where 
tbe  owner  of  shares  executes  a  mortgage  in 
form  suQcient  to  create  a  lien  upon  the 
shares  of  stock  In  a  corporation,  which  mort- 
gage is  subsequently  foreclosed  and  the  prop- 
erty purchased  at  sheriff's  sale,  the  pur- 
chaser takes  all  of  the  Interest  of  the  mort- 
gagor and  is  entitled  to  have  certificates  is- 
sued to  htm,  notwithstanding  when  he  took 
the  mortgage  h^  permitted  the  certificates 
evidencing  the  ownership  to  remain  In  the 
possession  of  the  mortgagor.  We  are  unable 
to  see  why  tbe  same  principle  would  not  a^ 
ply  here,  and  that  Cortelyou's  ijepresenta- 
tlve,  notwithstanding  the  retention  of  the 
'certificates  by  Ferguson,  might  noi  have  a 
decree  as  prayed  for  against  ttie  corporation. 
Ferguson,  .having  no  Interest  in  the  property, 
.was  not  a  necessary  party  to  this  proceed- 
ing upon  the  authority  last  quoted,  the  effect 
of  which  decision  can  only  be  to  hold  that  no 
trust  relation  existed  by  .^reason  of  the  mort-< 
gagor  holding!  the  evidences  of  the  ownership 
in  the  shares  of  ptock,  for  bad  such  trust 
relation  existed  he  would  have  .been  a  neces- 
sary party  to  the  proceeding  instituted  by 
Tregear  against  the  water  company.  .Our 
Supreii^e  Qourt  having  held  that  he  was  not 
a  necessary  party,  it  .must  be  held  as  deter- 
mining that  no  trust  relation  existed.  It 
-does  not,  follow,  however,  that  the  other  de- 
fendants In  this  case,  who  occupied  the  posl- 
.tlon  originally  lield  py  Ferguson,  are  not 
.proper  startles,  for,  as. stated  In  the  case  last 
.cl)«d,  'a- decree  cannot  bind  one  who  is  not  a 
.party  to  the  action,  and  by  making  him  a 
•party  hfe  may  frequently  be  bound'  and  ques- 
tions as  to  him  determined  which  would  oth- 


erwise reibahi  open  and'  aul^jtibt  to '  ifnture 
adjudication.'  In  our  opinion  the  complain^ 
then,  constituted  a  cause  of  action,  and  there 
was  no  misjoinder  of  parties   defendant.  . 

"Eliminating,  therefore,  as  we  do,  any 
trust  relation  as  arising  in.  this  transaction 
between  Cortelyou  and  the  defendants  other 
than  the  coiporatloa,  the  only  question  re- 
maining is  as  to  the  right  of  a  corporation 
which  has  received  the  fall  value  of  its 
shares  to  refuse  to  Issue  certificates  to  its 
stockholders  simply  because  they  may  have 
been  guilty  of  laches  in  making  application 
therefor.  The  demurrer  admits  that  to  the 
agreement  between  Ferguson  and  the  corpo- 
ration, through  wltich  the  shares  were  orig- 
inally ifisu^,  it  was  stipulated,  in  tbe  event 
of  a  sale  by  Ferguson,  'that  certificates 
should  l>e  issued  of  such  treasury  stock  in 
the  same  manner  and  with  the  same  effect  as 
though  such  stodc  had  t>eea  retained  In  the 
treasury  unissued,'  which  is  a  reserved  right 
of  cancellation  tn  event  of  sale.  It  is  not 
averred  that  the  shares  sold  to  Cortelyou 
were  in  fact  issued  to  Chafley  under  any 
pooling  agreement;  but,  on  the  contrary,  it 
is  alleged  that  the  certificates  'continued  to 
stand  in  the  name  of  Ferguson.'  Under  this 
agreement  between  the  corporation  and  Fer- 
^BOn,  no  InterveDlng  parties  having  acquired 
an  interest,  it  became  the  duty  of  the  corpo- 
raUon,  opon  the  sale  to  Cortelyou,  to  isstte 
to  him  his  certificates,  unless  the  subsequent 
.agreement  between  Ferguson  and  Oortelyou, 
that  tbe  certificates  issued  to  Ferguson 
should  represent  Cortelyou's  shares  and 
should  so  stand  in  Ferguson's  name  until 
the  pooling  agreement,  was  dissolved,  would 
excuse  the  corporation  from  the  further'  issue 
to  Cortelyou  durring  the  exlBtenoe  of  this 
pooling  agreement.  Assuming  ttfis,  nothing 
appears  Ip  tbe  complaint  Indicating  that  such 
asak  has  elapsed  since  the  dlssolotiodi  of  the 
pooling ,  agreement  as  in  iequtty  WoWd"'  b^r 
plaintiff,  from  relief,  were  it  even  conced^ 
that  la^ihes  could  be  tovoked  by  the  corpo- 
ration as  a  reason  for  tbe  honlssuance  of 
the  evidences  of  ownership  to  property  sold 
under  the  circumstances  of  this  rase.  Gprtel- 
you  and  bis  estate  have,  under  the  allega- 
tions of  this  bill,  been  continuously  the  own- 
ers of  tliese  siiares  ever  since  their  purcliaae, 
entitled  to  dividends,  and  subject  to  all  the 
liability  of  shareholders ;  and  to  say  that  the 
election  to  continue  such  relation  without 
afilrmatlve  evidence  upon  the  books,  or  by 
certlflcarte,  would  destroy  the  property  right, 
cannot  be  admitted.  The  property  rl^t  ex- 
isting, the  right  to  demand  the  evidence  from 
t|ie  corporation,  which  under  tbe  law '  and 
by  the  agreement  It  is  required  to  furnis^, 
is  a  right  which  may  be  euforqed  without 
reference  to  tbe  lapse  of  time,  If  no  loss  or 
Injury  lias  resulted  to  an  innocent  .person 
by  reason  of  the  delay.  Cook  on  Stockhold- 
ers, I  61 ;  HeUiwell  on  Stock  &  Stockholders, 
«  110-114.  ....••  ... 

"We  are  of  optoion  therefore  tliat  the  court 
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erred  ia  smtalaiag  the  demurrer  to  the  com- 
plaint, and  for  tiiat  reason  the  Judgment  la 
rereraed,  and  canae  remanded  for  further 
proceedhiga." 

We  are  aatlafled  that  the  foregoing  (pinion 
correcUr  dlBposea  of  the  mattera  presented 
for  determination  on  tliia  appeal. 

We  adopt  it  as  the  opinion  of  this  court, 
and  order  that  the  judgment  be  reversed, 
and  the  cause  remanded. 


(u  Cat.  A.  tsn 

KBOGH  T.  PACIFIC  GATEWAY  ft  DD- 

VBLOPMENT  CO.     (dr.  SOB.) 

(Oonrt  •(  Appeal,   TlilTd  Diatriet,   CaUfomia. 

Sept  1,  1906.) 

1  Ventte  (5  8*)— Tbansitoht  Action— Place 
o»  TBiAii— Fai^e  Representations. 

Ad  action  for  falie  repieaentatloBs  by  de- 
fendant'* aseot,  induciax  a  sale  of  certain  of  de- 
fendant's shares  to  plsintiS,  wfiereby  be  was 
damaged,  was  a  personal,  transitory  action,  not 
within  Code  Civ.  Proc.  {{  392,  B9S,  or  894,  pre- 
scribing the  venue  of  certaia  entunerated  action*, 
.bat  was  within  lection  395,  declaring  that  in 
all  other  uases  the  action  must  be  tried  in  the 
ooanty  in  which  the  defendants,  or  some  of 
them,  reside  at  the  commencement  of  tbs  action, 
etc 

gBd.  Note.— For  other  Mwa^  see  Venue,  Cent 
.  I  If;   De&  I>i«nS*J 

a.  COStPOKATIONa  (f  503*)— "Pbinoipai.  Plm* 
or  BuBiNcaa"— Action— Vends, 

The  "principal  place  of  business"  of  a  cor- 
poiatloo,  for  the  purpose  of  the  venae  of  an  ac- 
<i<«  aKatnst  It,  is  its  leatdfenoc. 

fEd.  Note— For  other  eases,  see  Corpokatfeas, 
Cent  Dig.  I  1985;   Dec.  Dig-  <  S03.* 

For  other  definitions,  see  Words  and  Phrases, 
.  ToL  6,  pp.  5559.  SSSSi 

S.  .CoBPOBAirona  ({  (S03*)— Acn^na— VxNca. 

Const  art  12,  I  16,  provides  that  a  corpo- 
ration may  be  sued  in  the  county  where  the 
contract  is  made,  or  is  to  be  performed,  or  wliere 
the  oMigatiOB  or  liabilltv  arises  or  breach  oc- 
curs, or  in  ttie  conntv  of  its  principal  place  of 
business,  subject  to  toe  court's  power  to  change 
the  place  of  trial  aa  in  other  cases.  Held  that 
where  a  complaint  against  a  corporation,  resid- 
ing in  S.  eoanty,  for  false  representations  in 
the  sale  of  its  stock  to  plaintiff  by  its  agent, 
in  F.  county,  did  not  sbow  that  the  contract  waa 
made,  or  was  to  be  performed,  or  that  defend- 
ant's liabilitr  arose,  or  that  its  breach  of  con- 
tract if  any,  occurred,  in  F.  count/,  defendant 
was  entitled  to  have  the  venue  of  the  action 
dianged  to  the  county  of  its  residence,  under 
Code  Civ.  Prbc  I  895,  providing  that  in  other 
cases  than  those  specified  in  sections  802,  398, 
snd  394,  an  action  must  be  tried  in  the  county 
in  which  the  defendanta  or  some  of  them,  re- 
side ;  the  corporation  being  entitled  to  the  same 
.  rights  under  such  section  as  nstnral  persons. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  1936;   Dec.  Dig.  I  60S.*) 

Appeal  from  Snperior  Ooart,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Action  by  J.  O.  Kro^  against  the  Pacific 
Gatewhy  A  Development  Company.  From 
an  order  denying  a  change  of  venne,  defend- 
ant appeals.    Reversed. 


Asbl«y  ft  Nenmlller  and  Everts  ft  Ewinfi, 
for  appellant.  Oartwrlgbt  ft  Oaslln,  for  ie< 
apondent 

OHIPMAN,  P.  J.  Defendant  Is  a  corpora- 
tion organised  under  the  laws  of  this  state, 
and  its  principal  place  of  business  Is  the 
city  of  Stockton,  San  Joaquin  ooanty.  The 
action  waa  commenced  In  the  superior  court 
ot  the  county  of  Fr«sno.  Defendant  appear- 
ed, and  at  the  time  of  filing  Its  demurrer 
filed  an  affidavit  of  merlta,  and  made  demand 
and  moved  the  court. that  the  place  of  trial 
be  changed  from  Fresno  county  to  San  Joa- 
quin county.  The  motion  was  denied,  and 
defendant  appeals  from  the  order. 

The  action  was  commenced  to  recover  dam- 
ages for  the  false  and  fraudulent  representa- 
tlona  alleged  to  have  been  made  by  the  an- 
thorized  agent  of  defendant  in  the  county  of 
Freeno,  relating  to  the  sale  of  certain  share4 
of  the  defendant  coirporatlon  to  plaintiff 
whereby  he  was  damaged.  The  action  la 
clearly  a  personal  or  transitory  action.  It 
doee  not  fall  within  the  provisions  of  either 
sectlona  392,  393,  or  394,  Code  Civ.  Proc, 
but  does  come  within  the  provisions  of  sec- 
tion 895  of  that  Code,  which  provides  that 
"in  all  otter  cases,  the  action  must  be  tried 
in  the  county  In  which  the  defendants,  or 
some  of  them,  rfslde  at  the  commencement 
of  the  action."  Where  .commenced  In  the 
wrong  county,  ,the  place  of  trial  may  be 
changed  In  the  cases  mentioned  in  section 
397,  as  here,  "when  the  county  designated  in 
the  complaint  is  not  the  proper  county." 

The  principal  place  of  business  of  a  corpo- 
ration la  ita  residence.  Cohn  v.  C  P.  fi.  H. 
Co.,  71  Cal.  488,  12  Pac.  498;  Budc  v.  City 
of  Eureka.  97  Cal.  135,  31  Pac.  845;  Trese- 
vant  ▼.  Strong  Co.,  102  Cal.  48.  3$  Pac.  396. 
The  complaint  alleges  that  In  the  month  of 
January,  1906,  In  the  county  of  Fresno,  the 
defendant  by  Ita  authorized  agent,  one 
Abrama,  represented  to  plaintiff  that  defend- 
ant had  entered  Into  a  contract  with  said 
Abrams  and  one  Brandt,  whereby  upon  the 
payment  of  a  certain  sum  of  money  to 
Abrams  and  Brandt  they  would  transfer  to 
defendant  certain  valuable  oil-bearing  lands 
situated  fD  San  Benito  county;  that  Abrams 
and  Brandt  and  certain  other  persons  had 
each  subscribed  for  25,000  shares  of  defend- 
ant corporation,  and  had  each  paid  to  de- 
fendant the  sum  of  $5,000  therefor,  and  that 
the  money  so  paid  would  be  used  to  pay 
Abrams  and  Brandt  for  Said  land;  that 
should  plaintiff  purchase  25,000  shares,  and 
pay  $5,000  therefor,  the  money  so  paid 
would  be  applied,  together  with  the  money 
paid  by  the  other  said  subscribers,  tn  the 
purchase  of  said  land,  and  that  defendant 
would  thereupon  proceed  to  develop  said 
property  by  sinking  wells,  etc. ;  that  "plain- 
tiff, believing  said  r^reeentations  and  rely- 
ing thereon.  In  the  belief  that  they   wer« 
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tnm,  thereafter  «nb8eilbea  for  25,000  shared 
of  the  capital  stock  of  said  corporation,  aad 
<«  or  about  January  10,  1006,  paid  to  said 
corporation  therefor  the  sum  of  $5,000." 
Then  follow  avermentB  showing  that  said 
representations  were  false,  and  made  to  de- 
ceive plalntift,  and  that  in  fact  no  money 
was  paid  to  defendant,  except  as  paid  by 
plaintiff,  and  that  defendant  has  never  ac- 
quired any  oil  land,  and  has  never  developed 
any  oil  land,  that  said  stock  is  of  no  valn^ 
and  that  defendant  "has  never  issued  to 
plaintiff  a  certificate  of  said  stock." 

Section  16,  article  12  of  the  Constitution 
provides  as  followa:  "A  corporation  or  asr 
sociation  may  be  sued  in  the  county  wliere 
the  contract  is  made  or  is  to  be  performed,  or 
where  the  obligation  or  liability  arises,  or  the 
breach  occurs;  or  in  the  county  v^here  the 
principal  place  of  business  of  such  corpora- 
lion  is  situated,  subject  to  the  power  of  the 
court  to  change  the  place  of  trial  as  in  oth- 
er cases."  In  Cohn  v.  C.  P.  R.  R.  Co.,  su- 
pra, it  was  held  that:  "In  an  action  against 
«  corporatioi)  for  damages  for  breach  of  con- 
tract, the  defendant  is  entitled  to  a  change 
of  place  of  trial  to  the  county  in  which  its 
principal  place  of  business  is  situated,  when 
the  county  in  which  the  action  was  brought 
Jb  not  the  one  in  which  the  contract  was 
jnade,  or  was  to  be  performed,  or  In  which 
the  obligation  arose,  or  in  which  the  prin- 
cipal place  of  business  is  situated."  It  can- 
aot  be  said  from  any  facts  set  forth  in  the 
complaint  that  the  contract  -  sued  upon  was 
made,  or  was  to  be  performed,  or  that  the 
alleged  liability  arose,  or  that  its  breach  oc- 
curred. In  Fresno  county.  But  it  does  appear 
by  the  affidavit  that  the  principal  {dace  of 
defendant's  business  is  in  San  Joaquin  coun- 
ty. The  only  contract  shown  by  the  com- 
plaint was  made,  and  was  to  be  performed 
subsequently  to  the  representations  made,  at 
Fresno  county.  No  obligation  or  Liability  or 
breach  .occurred  at  Fresno  county  so  far  as 
appears.  The  alleged  representations  made 
by  Abrams  may  have  induced  plaintiff  to 
aubscrlbe  for  the  stock,  and  pay  his  money 
to  defendant  for  the  same,  but  this  took 
place,  as  appears  from  the  complaint,  after 
tlie  representations  were  made,  and  not  un- 
til then  did  any  obligation  arise,  and  defend- 
ant's alleged  breach  occurred  still  later. 

In  Trezevant  v.  Strong  Co.,  supra,  the 
construction  placed  upon  the  section  of  the 
Constitution,  above  quoted,  in  Lewis  v.  S.  P. 
Coast  R.  R,  Co.,  66  Cal.  209,  5  Pac.  79,  and 
National  Bank  y.  Superior  Court,  83  Cal. 
498.  24  Pac.  157,  was  followed.  It  was  held, 
as  in  National  Bank  v.  Superior  Court,  that 
"wh^re  a  corporation  is  sued  in  any  one  of 
the  counties  mentioned  in  this  section,  it 
cannot  demand  a  change  of  venue  as  matter 
of  absolute  right,  but  only  as  In  other  cases 
and  for  other  reasons  than  tliat  the  county 
In  which  the  action  Is  commenced  is  not  the 


inoper  county."  But  efreh  a>  held  In  fhesA 
early  cases,  plaintiff  has  not  brought  him- 
self within  the  provisions  of  the  Constita- 
tion,  and  defendant  is  entitled  to  a  change 
of  the  place  of  trial  under  the  last  clause 
of  the  section.  But  if  we  are  mistaken  in 
this  view  of  the  facts  as  shown,  still  defend- 
ant is  entitled  to  the  same  right  in  the  mat- 
ter as  would  be  accorded  to  a  natural  person 
(Grocers',  etc.,  Union  v.  Kern,  etc.,  Co.,  150 
Cal.  466,  89  Pac.  120);  and,  if  defendant 
were  a  natural  person,  there  could  be  no 
doubt  of  its  right  in  the  case.  Lewis  y. 
South  Pacific  Coast  R.  R.  Co.,  supra,  was 
distinctly  overruled  In  Grocers',  etc..  Union 
y.  Kern,  etc.,  Co.,  In  so  far  as  It  held  that 
the  provision  of  the  state  Constitution  ia 
not  In  conflict  with  the  proylsion  of  the 
fourteenth  amendment  of  the  Constitution 
of  the  United  States.  In  Grocers',  etc.,  Un- 
ion V.  Kern,  etc.,  Co.,  the  right  claimed  was 
under  section  892,  Code  Civ.  Proc.,  and  the 
court  said:  "No  conceivable  groimd  can  be 
suggested  why  a  natural  person  should  have 
the  right  of 'trial  of  an  action  Involving  an 
interest  In  land  In  the  county  where  the 
land  is  situated,  and  the  same  right  should 
he  denied  to  a  corporation."  What  is  true 
of  the  rights  Of  corporations  arising  under 
section  392  must  be  true  of  the  rights  of  cor- 
poratlona  arising  under  section  395.  We  ace 
no  escape  from  this  conclusion. 

Respondent  has  filed  no  brief  In  the  case, 
from  which  we  might  infer  that  he.  con- 
cedes the  correctness  of  appellant's  position. 
Whether  this  be  so  or  not,  in  fairness  to 
the  court  respondent  should  have  given  us 
such  assistance  as  he  could  If,  after  the  ap- 
peal, he  still  believed  the  trial  court  was  Jus- 
tified In  denying  the  motion. 

The  order  refusing  a  change  of  venue  Of 
the  action  is  reversed. 

We  concur:    BURNETT,  J.;  HART,  X 


PITTMAN  y.  CARSTENBROOK  et  al. 

(Civ.  592.) 

(Court  of  Appeal,   Third  District,   California. 

Aug.  30,  1009.) 
1,  VER0E  (I  62*)— Motion  fob  Ohanob— Pab- 

TIES. 

The  general  rule  that  all  the  defendants 
who  have  been  served  or  have  appeared  must 
join  in  the  motion  to  change  place  of  trial  is 
subject  to  the  qualification  that  the  county  in 
which  the  action  1»  brought  is  the  proper  county 
for  its  trial,  which  depends  on  the  character  m 
the  action  or  the  residence  of  defendants;  so 
that  motion  for  change  of  place  of  trial  to  x. 
countr  of  an  action  brought  In  S.  county  for  nef 
lisent  acts  committed  in  T.  county,  which  is  one 
of  the  actions  that  Code  Civ.  PrOc.  |  896,  pro- 
vides must  be  tried  in  the  county  in  which  de> 
feudauts  or  some  of  them  reside  (except  that  sec- 
tion 396  provides  that  it  may  be  tried  In  the 
county  where  bioaght,  in  the  absence  of  a  de- 
«oand  for  trial  in  the  proper  county),  need  sot, 
on  evidence  that  some  of  defendants  reside  in  X. 
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eonnl^,  hnd  none  of  tliem  reside  io  S.  eoonty, 
be  joined  in  by  a  defendant  which  is  a  foreign 
corporation  not  shown  to  have  its  principal  place 
of  business  in  S.  county,  as  even  thougn,  under 
Const,  art.  12,  f  16,  providing  that  a  corpora- 
tion may  be  sued  in  the  county  where  the  lia- 
bility arose  or  where  it  tias  its  principal  place 
of  business,  it  being  a  foreign  corporation  may 
be  sned  in  an^  county,  so  that  as  to  it  8.  county 
may  be  considered  proper,  it  is  not  proper  in 
the  sense  that  it  may  demand  to  be  tried  there, 
and  so  prevent  change  by  the  other  defendants 
of  the  place  of  trial. 

[Ed.  Note.— For  other  cases,  see  Ventie,  Dec. 
Dfe.  S  e2.»] 

2.  Verue  (J  77*)  —  Motion  mb  Change  — 

Under  Code  Civ.  Proc.  |  396,  providing  that, 
though  the  county  in  which  an  action  is  brought 
is  not  the  proper  county  for  trial,  it  may  be 
tried  there,  unless  defendant,  when  he  answers 
or  demurs,  files  an  affidavit  of  merits  and  a 
demand  for  change  of  place  of  trial,  he  does  not 
waive  his  motion  by  filing  prior  to  hearing  there- 
of his  amended  demurrer,  which  amendment  un- 
der section  472  he  could  malce  of  course,  and 
which  relates  to  the  time  of  filing  the  original. 

FEid,  Note. — For  other  cases,  see  Venne,  Cent. 
Dig.  i  134;   Dec.  Dig.  i  77.*] 

3.  Vehde  (I  e©*)— MoTxow  FOB  Ohanoe— Ar- 
FiDAViT  OF  Merits  —  "Attoenet"  —  "Couif- 

BELOB"— "ATTOBNET   AT  LAW." 

Defendant's  affidavit  of  merits  for  change 
of  place  of  trial,  averring  that  he  has  fally  and 
fairly  stated  all  the  facts  to  his  "attorney,"  C, 
is^  sufficient  without  further  stating  that  C.  is 
his  counsel  in  the  case ;  "attorney,"  "counselor," 
and  "attorney  at  law"  being  used  synonymously 
by  Code  Civ.  Proc.  i|  27.>-2i)9. 

[Ed.  Note.— For  other  cases,  see  Venae,  Dec. 
Dig.  I  66.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  630-632:  vol.  8,  p.  7586;  vol.  2,  p. 
1«44:   vol.  1,  pp.  632-634.] 

Appeal  from  Superior  Court,  Sacramento 
County;  C.  N.  Post,  Judge. 

Action  by  Uletta  Plttman.  admtnlatratrix 
of  Charles  E.  Allen,  deceased,  against  Harry 
J.  Carstenbrook  and  others.  From  an  order 
granting  the  motion  of  defendants,  other 
than  the  Southern  Padfle  Company,  for 
change  of  place  of  trial,  it  appeals.  Af- 
firmed. 

W.  H.  Devlin,  for  appellant.  C.  B.  Mc- 
Laughlin and  R.  T.  McKisslcIc,  for  respond- 
ent Plttman.  W.  11.  Carltn,  for  respondents 
Carstenbrook  and  others. 


The  moving  defendants  waived  their  motloa 
to  change  place  of  trial  by  filing  an  amended 
demurrer  before  presenting  their  motion.  (3> 
The  moving  papers  were  Insufficient.  (^  Sao 
rameato  county  was  the  proiier  county  In 
so  far  as  the  defendant.  Southern  Pacific 
Company,  was  concerned,  and  hence  the 
other  defendants  could  not  remove  the  cause 
to  the  county  of  Yuba." 

Appellant  states  the  rble  too  broadly  In 
the  declaration  "that  all  necessary  defend- 
ants who  have  been  served  or  who  have  ap- 
peared must  Join  In  the  motion  to  change 
place  of  trial,"  although  it  Is  so  expressed 
In  Botae  of  the  decisions.  For  Instance,  in 
Pleper  v.  Centlnela  Land  Company,  66  Cal. 
175,  It  Is  said:  "Under  these  drcumstances, 
all  the  defendants  should  have  joined  In  the 
motion,  and,  as  they  did  not  do  so,  the  mo- 
tion was  properly  denied."  While  the  de- 
cision was  based  upon  the  ground  that  Mar- 
tin, the  defendant,  who  did  not  join  in  the 
motion,  was  a  necessary  party,  it  can  be  jus- 
tified upon  the  theory  that  it  did  not  appear 
that  the  said  Martin  was  not  a  resident  of 
the  county  where  the  action  was  brought. 
The  general  rule  as  stated  by  appellant  is 
subject  to  the  qualification  that  the  county 
in  which  the  action  is  brought  ts  the  proper 
county  for  the  trial  of  the  action,  and  this 
depends  upon  the  character  of  the  proceed- 
ing or  the  residence  of  the  defendant  or  de- 
fendants. It  appears  that  the  acts  of  neg- 
ligence of  which  complaint  is  made  were 
committed  in  Tuba  county,  and  therefore, 
while  it  Is  not  a  local  action,  as  far  as  ap- 
pellant is  concerned,  the  venue  could  have 
been  laid  in  said  Tuba  county.  Section  16, 
art  12,  Const.  Cal.  If  It  had  been  shown 
that  Its  principal  place  of  business  was  In 
Sacramento  county,  then,  under  this  provi- 
sion of  the  Constitution,  plaintiff  had  th« 
privilege  of  bringing  the  action  therein,  but 
it  does  not  so  a'ppear,  and  we  need  not  con- 
sider the  question  whether  In  that  event, 
notwithstanding  this  privilege,  the  other  de- 
fendants could  have  the  cause  transferred 
to  the  place  of  their  residence.  It  has  been 
so  held  in  O.  &  S.  Co.  v.  M.  &  F.  H.  Co., 
107  Cal.  380,  40  Pnc.  495,  and  in  Fresno  Nat. 
Bank  v.  Superior  Court,  83  Cal.  491,  24  Pac. 
157.  We  are  aware,  however,  of  the  more 
recent  case  of  Grocers',  etc.,  Union  v.  Kern, 
etc.,  Co.,  150  Cal.  466,  89  Pac.  120,  modifying 
the  earlier  decisions,  and  holding  that  no 
discrimination  can  be  made  in  the  change 
of  venue  between  the  corporation  and  the 
individual.  The  question,  though,  is  foreign 
to  the  discussion,  as  treating  appellant  exact- 
ly as  a  natural  person  the  case  Is  one  con- 
templated by  section  395  of  the  Code  of  Civil' 
Procedure  that:  "In  all  other  cases  the 
action  must  be  tried  in  the  county  in  which 
the  defendants,  or  some  of  them,  reside  at 
the  commencement  of  the  action."  The  evi- 
dence Introduced  shows  that  some  of  the  de- 

*For  oth«r  cases  se«  same  taplc  and  'Mctloif'  NUMBER  in  Dec.  *  Am.  Cigt.  IMT  to  data.  It  Reporter  tndezM 


BURNETT,  J.  The  appeal  is  from  an  or- 
der granting  the  motloa  of  the  defendants 
other  than  the  Southern  Pacific  Company  for 
a  change  of  place  of  trial  from  the  county  of 
Sacramento,  in  which  the  action  was  brought, 
to  the  county  of  Yuba,  the  residence  of  two 
of  said  defendants. 

Appellant  contends  that  the  order  was  er- 
roneous for  the  following  reasons:  "(1)  The 
defendant.  Southern  Pacific  Company,  had 
appeared  In  the  case,  filed  a  demurrer  after 
having  been  previously  served  with  sum- 
mons and  complaint,  and  did  not  join  In  the 
motion  to  change  place  of  trial.  Hence  the 
motion  should  not  have  been  granted.     (2) 
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f  endants  resided  in  Tuba  and  noii6  of  them 
In  Sacramento.  Therefore  Tnba  is  the  prop- 
er counl?  for  the  trial,  and  Sacramento  is 
not.  There  la  no  sort  of  ctutention  aboat  the 
residence  except  an  Intimatioit  that  the  case 
should  be  treated  aa  though  the  corporation 
werte  a  resident  of  Sacramento  county.  But 
tlie  aflldaTlt  of  the  moving  parties  is  that 
appellant  is  a  resident  of  Kentucky,  and 
there  is  no  counter  sbowlog  eren  to  the  effect 
that  it  has  Its  principal  place  of  buslseH  in 
said  Sacramento  county.  We  must  be  gov- 
erned, of  course,  by  the  showing  made,  and 
therefore  it  must  follow  that  the  respondents 
who  resided  In  Yuba  county  bad  a  right  to 
invoke  aectlon  396,  Code  Civ.  Proc.,  provid- 
ing tliat:  "If  the  county  in  which  the  action 
Is  commenced  is  not  the  proper  county  for 
the  trial  thereof,  the  action  may,  notwith- 
standing, b«  tried  therein,  unless  the  defend- 
ant, at  the  time  he  answers  or  demurs,  files 
an  affidavit  of  merits,  and  demands,  in  writ- 
ing, that  the  trial  be  had  In  the  proper  coun- 
ty." The  decisions  of  the  Supreme  Court 
are  in  harmony  with  the  views  herein  ex- 
pressed. In  O'KeU  v.  O'NeU,  54  Cal.  187,  it 
is  held  that,  where  the  action  is  to  determine 
rights  to  real  estate  against  several  parties, 
each  defendant  is  entitled  as  a  matter  of 
right  to  have  the  action  tried  in  the  county 
in  which  ttae  real  estate  is  situated,  and  it  is 
said:  "There  Is  nothing  In  the  provisions 
which  require  all  the  defendants  to  join  In 
claiming  such  a  right.  *  *  »  Each  de- 
fendant may  waive  it  for  himself,  but  the 
waiver  of  one  cannot  be  used  to  prejudice  or 
destroy  the  right  of  another." 

In  McKenzIe  v.  Barling,  101  Cal.  460,  36 
Pac.  8,  a  personal  action,  one  of  the  defend- 
ants who  was  a  necessary  and  proper  party 
was  a  resident  of  Fresno  county  where  the 
action  was  brought.  He  did  not  Join  In  the 
motion  for  a  change  of  venue,  and  It  was 
correctly  held  that  Fresno  was  not  an  im- 
proper county  for  the  trial  within  the  rule  as 
accurately  stated  therein:  "Where  in  a  case 
coming  under  section  395  of  the  Code  any 
of  the  defendants  reside  In  the  county  in 
which  the  suit  Is  brought,  a  motion  to 
change  the  place  of  trial  to  a  county  in 
which  others  of  the  defendants  reside  will 
not  be  granted  unless  all  of  the  defendants 
Join  in  the  motion,  or  unless  good  reason  is 
shown  why  they  have  not  so  Joined."  In 
Banta  v.  Wink,  119  Cal.  78,  51  Pac.  17,  the 
action  was  for  the  purpose  of  having  It  ad- 
Judged  that  the  plaintiff  Is  the  owner  of  an 
undivided  Interest  in  all  the  property,  busi- 
ness, proceeds,  and  profits  of  an  alleged  co- 
partnership and  for  an  accounting  thereof, 
and  it  was  held  that  it  must  be  tried  In  the 
county  in  which  the  defendants  or  some  of 
them  reside  at  the  commencement  Of  the  ac- 
tion, and  It  was  stated  that:  "As  defend- 
ants Wink  and  Banta  did  not  reside  In  this 
state,  they  could  not  move  for  a  change  of 
venue,  but  that  fact  did  not  deprive  the 
othef  defendants  Of  the  t-Ight  to  have  the 


6a>e  tried  in  the  county  In  whidi  they,  or 
some  of  them,  resided  at  the  commencement 
of  the  action.  It  is  only  when  none  of  the 
defendants  reside  in  the  state  that  the  ac- 
tion may  be  tried  in  any  county  which  the 
plaintiff  may  designate  in  bis  complaint.". 
In  Greenleaf  v.  Jacks,  133  CaL  506,  65  Pac. 
1039,  It  was  not  shown  that  none  of  the  de- 
fendants resided  in  San  Luis  Obispo  county, 
where  the  action  was  brought,  and  there- 
fore, being  a  personal  action,  it  was  held  in 
line  with  the  decisions  cited  that  the  motion 
for  change  of  venue  was  properly  denied. 
In  the  same  case,  appealed  by  another  par- 
ty, reported  in  135  Cal.  154,  67  Pac.  17,  it  is 
held  that,  since  the  cause  of  action  arose  In 
San  Luis  Obispo  county  and  some  of  the  de- 
fendants resided  thw^n,  "it  was  the  right  of 
the  plaintiff  to  bring  and  prosecute  the  ac- 
tion in  that  county  and  the  consent  of  the 
resident  defendants  to  change  the  place  of 
trial  to  another  county  could  not  take  away 
that  right."  In  Wood,  Curtis  &  Co.  v.  Her- 
man Min.  Co.,  130  Cal.  713,  716,  73  Pac. 
688,  589,  it  appeared,  as  here,  that  none  of 
the  defendants  resided  In  Sacramento  county, 
but  some  of  them  appeared  voluntarily  and 
requested  that  the  trial  proceed  In  said  coun- 
ty, but  the  court  said:  "The  consent  of  cer- 
tain defendants  not  residing  in  the  county 
where  the  action  Is  brought  could  not  take 
away  from  the  defendants  who  did  not  re- 
side there  the  right  to  have  the  cause  trans- 
ferred to  the  county  of  their  residence.  To 
hold  otherwise  would  be  a  violation  of  the 
provisions  of  section  395." 

The  foregoing  decisions  make  it  perfectly 
dear  that  since  the  evidence  showed  that 
none  of  tlie  defendants  resided  In  Sacramen- 
to comity  and  the  moving  parties  resided  in 
Yuba  county,  and  the  character  of  the  ac- 
tion— it  I>eing  personal  or  transitory — was 
such  as  to  be  properly  tried  in  said  Yuba 
county,  the  court  below  had  no  discretion, 
upon  the  showing  made,  bnt  was  compelled 
to  grant  the  motion.  It  is  unnecessary  to 
consider  the  point  made  by  respondents  that 
it  has  been  held  that  a  foreign  corporation 
cannot  even  demand  or  oppose  a  change  of 
place  of  trial  (Thomas  v.  PlacerviUe  G.  Q. 
M.  Co.,  65  Cal.  600,  4  Pac.  641 ;  Waechter  v. 
Atchison,  Topeka  ft  Santa  FS  R.  R.  Co., 
[Cal.  App.l  101  Pac.  41>,  since  if  we  concede 
that  no  distinction  should  be  made  between 
foreign  and  domestic  corporations,  it  does 
not  aid  appellant  in  view  of  what  we  have 
already  noted  as  to  its  nonresidence  in  Sac- 
ramento county.  We  do  not  think  it  can 
be  held  that  respondents  waived  their  mo- 
tion for  a  change  of  place  of  trial  by  filing 
their  amended  demurrer  prior  to  the  hearing 
of  the  motion. 

The  statute  provides  that  the  aflldavlt  of 
merits  and  the  demand  in  writing  for  the 
change  of  the  place  of  trial  be  filed  at  the 
time  the  defendant  answers  or  demurs  (aec- 
tlon 396,  Code  Civ.  Proc.),  and  section  472, 
Code  civ.  Proc.,  gives  the  defendant  the  right 
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to. amend  the  demlirrer  of  cotartw,  and  it 
would  be  a  very  harsh  rule  to  hold  that  by 
following  the  statute  the  defendant  waives 
a  privilege  conferred  by  the  statute.  The 
amended  demurrer  relates  to  the  time  of  the 
.  filing  of  the  original,  and  no  more  does  one 
than  the  other  manifest  a&  intention  to  sub- 
mit to  the  jurisdiction  of  the  court.  It  has 
been  held  that  the  aflidiivit  of  merits  may  be 
amended  even,  after  the  time  for  filing  the 
original  affidavit  has  expired  and  that  the 
amendment  relates  bacli  to  the  time  of  filing 
aald  original.  Palmer  A  Bay  v.  Barday,  02 
€al.  199,  28  Pac  226.  In  the  Wood,  CurUs 
&  Co.  Case,  supra,  it  was  held  that  the  de- 
fendants did  not  waive  their  privilege  to 
have  the  place  of  trial'  changed  by  moving 
to  strike  out  portions  of  the  domplalnt  It 
is  true  that  the '  privilege  ma.v  be  waived 
impliedly  as  wdl  as  expressly,  but,  in  order 
to  do  so,  there  must  be  some  act  of  the  moT- 
Ing  party  tending  to  show  his  intent  to  in- 
voke the  jurisdiction  of  the  court  bf  first 
instance  for  the  trial  of  questions  of  fact  or 
of  law.  The  filing  of  the  amended  demurrer 
does  not  indicate  this  Intention,  although  It 
raisht  Just  as  well  have  been  filed  after  the 
cause  was  transferred.  The  cases  cited  by 
appellant  involve  different  facts,  and,  as  wo 
view  them,  are  of  no  asslBtance  hera 

The  objection  to  the  affidavit  of  merits  is 
that  it  avers  that  the  defendants  "have  fully 
and  fairly  stated  all  the  facts  of  the  case 
in  the  above  entitled  action  to  their  attor- 
ney, W.  H.  Carlln.  «f  the  City  of  Marys- 
vllle."  whereas  it  should  "have  stated  that 
Cnriln  was  their  counsel  in  the  case."  The 
principal  criticiam  seems  to  be  that  it  does 
not  appear  but  what  Carlln  was- their  attor- 
ney in  fact,  but  upon  reference  to  the  pro- 
visions of  the  Code  of  Civil  Procedure,  tit. 
3,  e.  1  (sections  27i>-299),  It  will  be  found 
that  "attorney,"  "counselor,"  and  "attorney 
at  law"  are  used  synonymously,  and  It  is 
undoubtedly  true  that  in  the  court  of  com- 
mon understanding  there  would  be  found  no 
dissent  from  the  opinion  that  the  defend- 
ants intended  to  declare  and  did  substantial- 
ly declare  that  they  had  fully  and  fairly  stat- 
ed all  the  facts  of  the  case  to  W.  H.  Carlln 
who  was  their  attorney  and  counselor  In  said 
cause,  ete.  The  affidavit  seems  to  be  In  en- 
tire accord  with  the  decisions.  McSherry 
V.  Penn.  C.  G.  M.  Co.,  97  Cal.  637,  32  Pac. 
711 :  Wood,  Curtis  &  Co.  v.  Herman,  supra. 
As  suggested  by  respondents,  we  are  not  con- 
cerned with  the  wisdom  of  the  choice  of  de- 
fendants as  to  their  attorney,  but,  in  an- 
swer to  appellant's  statement  that  it  should 
appear  that  the  facts  had  been  stated  "to 
some  counsel  who  is  skilled  in  tlie  law,"  it 
may  be  declared  that  either  the  counsel 
from  MarysviUe  or  the  one  from  Sacramento 
will  measure  up  to  the  requirement. 

The  fourth  proposition  of  appellant  has 
perhaps  been  sufficiently  covered  by  the  fore- 


going. At  the  risk  of .' repetition,  It  is,  how- 
evei;,  submitted  that  while  Sacramento  may 
be  regarded  as  a  proper  county,  as  far  as  ap- 
pellant is  concerned;  for  the  trial  of  the  ac- 
tion -tor  the  reason  that,  being  a  foreign  cor- 
poration, it  may  he  sued  in  any  county  of  the 
state,  it  has  no  right  to  demand  that  it  be 
tried  therein.  This  follows  from  the  ctm- 
slderation  that  the  right  to  sne  appellant 
in  said  county  is  a  privilege  accorded  to 
plaintiff,  and  obviously  cannot  be  urged  to 
defeat  the  right  of  the  other  defendants  to 
demand  that  the  action  be  tried  In  the  coun- 
ty of  their  residence  which  is  the  only  proper 
county  for  them  as  well  as  for  appellant.  It 
must  be  plain  that  in  any  view  appellant 
cannot'  resist  the  motion  on  the  ground  that 
¥uBa  Is  an  improper  ceunty  for  the  trial  of 
the  action.  Even  If  It  were  a  domestic  cor- 
poration or  a  natural  person,'  It  could  not 
do  so'  under  the  -showing  made.  There  is 
renlly  no  question  here  of  any  discrimina- 
tion between  a  natural  and  an  artificial  per- 
son or  between  a  domestic  and  a  foreign  cor- 
poration, as  In  the  final  ailalyslB  the  decision 
of  the  lower  court  simply  means  that  in  a 
transitory  action  certain  defendants  who  re- 
side In  Tuba  county  are  entitled  to  have 
the  cause  tried  in  that  county  as  against  a 
defendant  not  -residing  In  the  state. 

We  see  no  reason  for  disturbing  the  aetlon 
of  the  trial  court,  and  the  order  is  therefore 
affirmed. 

We  concur:    CHIPMAN,  V.  J. ;  HART,  3. 


AOGLBB,  MORRISON,  HANSEN  CO.  v.  A. 

C.  DAUPHINY  &  CO.    (Civ.  BT9.) 

(Court  of  Appeal,  Third  nistrict,  California. 

Sept.  1,  1900.) 

1.  Appeai-  and  Brrob  (I  1002*)  —  Revibw — 

VBBDICT— CO»FLICTI!»«    EvTDtRO. 

The  sufficiency   of  conflicting   evidence   to 

support  a  verdict  will  not  be  reviewed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  fS  393r>-3937;    Dec.  Dig.  f 

1002.*] 

2.  Appbai,  and  Ersor  (g  1051*) —Review — 
Admission  or  Evidence— Prejudice. 

Where,  in  an  action  for  Koods  lold,  defend- 
ant admitted  that  be  purchased  the  goods 
throuRh  the  agency  of  A.,  who  represented  plain- 
tiff, and  not  the  B.  company,  which  mannfac- 
tnred  the  goods,  and  from  which  defendant  claim- 
ed he  purchased  them,  defendant  was  not  prej- 
udiced by  the  ndmission  in  evidence  of  A. « 
letter  to  plaintiff  inclosing  the  order  for  the 
goods. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  tS  41C1-4170;  Dec.  Dig.  i 
10.->1.»] 

3.  Appeai.  and  Krbob  (|  1050*)  —  Review — 
Aduission  of  Evidence— Prejudice. 

Where,  In  an  action  for  the  price  of  cer- 
tain stock  jfood,  defendant  claimed  that  he  pur- 
chased the  food,  not  from  plaintiff,  but  f^m  the 
B.  company,  defendant  was  not  prejudiced  by 
evidence  that  plaintiff,  during  the  year  in  which 
the  sale  was  made,  was  the  general  agent  of  the 
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munfaetarels  tat  the  tela  «f '*be  food,  atid  that 
the  identical  food  sued  for  had  been  pnncfaased 
and  paid  for  by  plaintiff  and  resold  to  oefeqdanL 
(Ed.  Note. — For  ot]ier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  4153-4160)  Dec.  Dig.  { 
105a*] 

Appeal  from  Superior  Court,  Humboldt 
County;  G.  W.  Hunter,  Judge. 

Action  by  the  Aggler,  Morrison,  Hansen 
Company  against  A.  C.  Dauphlny  &  Co. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Henry  h.  Ford  and  Adam  Thompson,  for 
appellant.    Maban  ft  Mahan,  for  respondent. 

CHIPMAN,  P.  J.  Action  for  the  Talue  of 
certain  goods,  wares,  and  merchandise,  al- 
leged to  have  been  sold  and  dellTered  by 
plaintiff  to  defendant  The  cause  was  tried 
by  a  Jury,  and  plaintiff  had  the  verdict  for 
1336.30,  on  which  Judgment  wab  entered. 
Defendant  appeals  from  the  judgment  on 
bill  of  exceptions. 

Hie  defense  on  which  defendant  relies  to 
set  out  In  its  answer,  and  may  be  thus  sum. 
marlsed:  m>at  about  August  26;  1004,  the 
United  Breeders  Company  and '  plaintiff, 
through  their  agent,  gne  Andrews, '  gaye  to 
defendant  the  «xelnsiTO  agency  for  handling 
and  selling  an  article  called  "Bamn's  Stock 
Food"  In  the  city  of  Bareka,  Humboldt  coon. 
ty,  and  territory  horth  of  said  dty  In  said 
county,  and  "let  the  said  defendant  have 
one-half  car  load  «f  said  Sanm's  stock  food 
to  sell,"  and  as  IndUcemeut  to  defendant  to 
handle  said  products  said  Andrews,  as  such 
agent,  "agreed  that  he  wdnld  move  (L  e.,  find 
sale  for)  all  of  said  half  car  load  that  said 
defendant  would  send  fof " ;  that  relying  on 
said  promises,  and  that  "defendant  should 
be  the  ezclnsiye  agent  for  the  handing  and 
selling  of  said  Banm's  stock  food  (in  the 
twritoiy  named),  until,  all. said  merchandise 
In  its  possesston  was  sold  or  removed,"  and 
that  said  "Andrews  as  such  agent  "would 
move-  the'  entire  half  car  load  of  said  Baum's 
stock  food"  defendant  ^sent  f»r.  a  half  car 
load  of  said  Banm's  stock  food  In  the  form 
of  paper  wrltlag  and  manner  as  made  and 
dictated  by  sbM  Andrews,  the  agent  of  said 
Breeders  Company  and  ptaintlO,  and  that 
said  stock  food  was  thereafter  delivered 
to  the  said  defendant  under  the  terms  as 
aforesaid,  whicb  Is  the' same  half  car  of  mer. 
cbandlse  mentioned  and  Mferred  to  in  i^iu- 
tllFs  complaint";  that  it  was  agreed  that 
said  Andrews  "should  sell  the  same;  and,  as 
long  as  any  of  said  Baum's  stock  food  and 
products  was  in  its  possession,  that  the  de- 
fendant sh<|uld  remain  and  be  the  exclusive 
agent  for  handling  and  selling  the  same  in 
the  said  territory  as  aforesaid."  It  is  then 
averred  that  the  said  Andrews  did  not  sell 
all  .6f  said  stocu  food .  as  he  agreed  to  do, 
but  that  defendant  sold  all  it  could  so  sell ; 
that  without  defendant's  knowledge  or  con- 


sent plAlntlfl  and  said  United  Breeders  Com- 
pany, through  their  agent,  Andrews,  and  in 
violation  of  said  agreement,  established  an- 
other agency  in  said  territory,  and  placed 
said  stock  food  on  sale  therein  with  their 
newly  appointed  agent,  and  thereut>on  de- 
fendant notified  the  said  United  Breeders 
Company  and  plaintiff  that  defendant  still 
held  some  of  said  products,  and  offered  it  to 
them  and  called  upon  them  to  take  it  away ; 
that  defendant  has  paid  for  ail  of  said  mer- 
chandise that  it  has  ever  sold,  and  holds  the 
residue  subject  to  the  order  of  said  United 
Breeders  Company  and  plaintiff. 

There  was  evidence  from  which  the  Jury 
might  well  hare  found  that  the  facts  were 
not  as  alleged  by  defendant,  but  were  as 
claimed  by  plaintiff,  namely  and  briefly: 
That  plaintiff  purchased  from  the  United 
Breeders  Company,  and  paid  for  a  car  load 
of  said  products,  and  took  the  agency  for 
their  sale  In  Htlmboldt  county  for  one  year : 
that,  finding  difficulty  in  handling  all  the 
products,  plaintiff,  through  its  agent,  An- 
drews, sold  to  defendant  half  of  thto  car  load 
of  the  goods,  and  gave  defendant  the  ex- 
clusive agency  for  one  year  for  the  territory 
mentioned  In'  defendant's  answer ;  that  de* 
fendant  purchased  the  goods  from  plaintiff, 
and  not  from  the  United  Breeders  Company, 
and  had  its  dealings  entirely  with  plaintiff 
la  the  matter;  that  it  made  payments  to 
plaintiff  on  account  of  said  sale  from  time 
to  time,  and  that  no  agency  other  than  de- 
fendant's was  established  in  said  territory 
until  after  tlie  year  had  expired,  and  after 
defendant  had  notified  plaintiff  that  it  held 
the  goods  on  baud  snbj«^  to  plaintiff's  order 
and  refused  payment  therefor.  We  do  not 
(eel  called  upon  to  recite  the  evidence  In  the 
oase.  Defendant's  counsel  say  la  their  brief: 
"There  was  some  evidence  that  the  transac- 
tion was  a  completed  sale.  TfaAt)  was  more 
evidence,  however,  that  the  transaction  was  a 
conditional  sale,  and  the  title  remained  in 
the  plaintiff.  The  erroneous  admission  of 
the  evidence  complained  of  threw  so  much 
weight  in  the  balance  against  defendant, 
that  the  Jury  brought  in  a  verdict  in  favor 
of  plaintiff."  The  record  presents  the  usual 
conflict  in  the  testimony  found  in  most 
trials;  and,  as  it  was  resolved  in  favor  of 
plaintiff,  tills  court  cannot  go  behind  the 
verdict  of  the  Jury  thereon.  The  only  ques- 
tion, according  to  defendant's  concession,  la 
whether  the  verdict  was  Influenced  adversely 
to  defendant  by  the  introduction  of  incompe- 
tent and  irrelevant  evidence. 

Plaintiff  first  called  the  president  of  plain- 
tiff company,  who  testified,  without  objec- 
tion, to  Andrews  having  made  the  sale,  as 
plaintiff's  agent,  of  half  a  car  load  of  the 
stock  food ;  that  the  order  for  the  goods  was 
dated  October  26,  1904,  and  was  in  writing, 
signed  by  defendant,  and  sent  in  letter  writ- 
ten by  Andrews.     This  written  order  shows 
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that  the  goods  were  the  Banm's  fttodc  food, 
terms  of  sale  4  months  "2%  10  das"  (due  In 
four  months,  2%  off  If  paid  in  10  days.)  It 
stated  on  Its  face  that  freight  to  San  Fran- 
cisco was  to  be  deducted,  and  that  defendant 
was  to  be  allowed  "?75.00  per  month  to  pay 
salary  to  any  salesman  they  [defendant] 
choose  to  select  The  amount  of  said  salary 
to  be  deducted  from  bill."  The  goods  were 
to  come  from  Chicago,  and  hence  the  agree- 
ment to  deduct  freight  to  San  Francisco. 
The  witness  testified  that  after  making  these 
deducticms,  there  remained  due  a  balance  of 
$336.30.  Witness  Morrison,  vice  president 
of  plaintiff  company,  testified  to  the  receipt 
of  defendant's  written  order,  and  that  the 
Instructions  to  Andrews  were  to  sell  a  half 
a  car  load  of  the  goods,  giving  the  purchaser 
the  agency  for  "the  territory  of  Eureka  and 
north."  "The  time  for  which  the  agency 
was  to  be  given  was  for  one  year,  the  same 
as  we  had  the  agency  for.  We  allowed  Mr. 
Dauphlny  to  retain  that  agency  for  the  full 
term  of  one  year."  He  testified  that  In 
March,  1905,  defendant  ordered  a  car  load 
of  the  goods,  bat  shortly  after  canceled  the 
order.  "When  he  canceled  this  second  order, 
he  Informed  as  that  he  washed  his  hands  of 
the  whole  matter.  We  did  not  place  any 
other  agency  in  this  county  during  that  peri- 
od. We  had  the  general  agen(7'  for  these 
goods  for  a  year,  and  we  sublet  him  the 
northern  half  of  the  county.  We  bought  the 
goods  and  paid  for  them,  and  then  sold  him 
half  of  the  goods  and  the  agency  for  a  year. 
The  ptaper  shown  me  is  the  receipt  of  the 
manufacturer  where  he  was  paid  for  a  car 
load  of  goods."  Andrews'  letter  Inclosing 
the  order  was  Introduced  over  defendant's 
objection.  We  cannot  see  how  this  letter 
could  have  had  any  possible  influence  In  the 
case  one  way  or  the  other.'  Defendant  ad- 
mitted to  have  ^Iven  the  order  through  An- 
drews. 

'  The  deposition  of  Andrews,  'was  admitted 
In  evidence,  and  the  testimony  which  de- 
fendant claims  was  prejudicially  erroneous 
came  out  in  this  deposition.  The  witness 
testified  to  his  having  sold  to  plaintiff^  in 
October,  1904,  a  ear  load  of  the  Baum  prod- 
ucts for  the  United  Breeders '  Company  of 
Chicago  as  its  Pacific  Coast  representative; 
that  the  Breeders  Company  was  to  allow 
them  to  deduct  the  freight  from  their  bill 
and  allow  them  $7S  per  month  for  fonr 
months  to  pay  the  salary  of  a  salesman,  and 
gave  them  the  agency  for  these  products  for 
Humboldt  county  for  one  year  from  date. 
"Mr.  Aggler  thought  that  this  was  a  pretty 
large  order,  and  suggested  that  I  sell  for 
them  half  Of  the  car  at  Eureka,  and  allow 
the  agent  at  that  point  half  the  salary  for 
two  months,  being  $75  per  mouth,  •  •  • 
and  also  give  them  the  agency  for  Banm's 


products  In  EuMEa  aAd  north  of  Eureka  in 
Humboldt  county,  for  one  year  from  date." 
The  witness  Identified  a  duplicate  of  the  or- 
der given  by  plaintiff  tp  the  United  Breeders 
Company  of  Chicago  for  this  car  load  of 
goods,  and  testified. to  plaintiff  having  paid 
In  full  for  the  g90ds,  exhibiting  the  receipt. 
The  bill  for  the  goods,  as  "Exhibit  A,"  and 
the  receipt  showing  payment,  as  "Exhibit 
B,"  were  attached  to  the  deposition,  and  re- 
turned as  part  thereof.  The  witness  also 
testified  to  the  circumstances  and  facts  at- 
tending the  order  given  by  defendant;  fully 
sustaining  tiM  claim  made  by  plaintiff.  It  is 
not  necessary  to  set  out  these  facts.  The 
objections  now  urged  go  to  the  competency 
and  relevancy  of  the  facta  above  narrated. 
It  is  claimed  that  neither  defendant  nor  any 
of  its  officers  were  present  or  Iiad  anything 
to  do  with  the  transaction  between  plaintiff 
and  the  United  Breeders  Company.  The 
court  ruled  that  the  evldeBce  was  admissible 
"upon  the  question  whether  A.  O.  Dauphlny 
&  Oo.  took  one-half  the  agmcy  and  one-half 
the  order  tipoa  the  same  texms  that  Aggler, 
Morrison,  Hansen  Ctompany  took  the  whole 
products."  And  again  the  court  cemaiked: 
"Of  course,  the  real  question  is  the  transac- 
tion between  the  plaintiff  and  A.  C.  Dauph- 
lny Company.  It  Is  slmiily  to  show  tbe  re- 
lations he  aastalned  [referring  to  Andrews] 
to  the  company  that  was  handling  the  stock 
food,  as  I  take  it" 

It  seems  to  me  the  evidence  tended  to  re- 
bnt  the  defense  set  up  in  the  answer  which 
defeodant  later  undntook  to  maintain  by 
evidence  introduoed.  Defendant  claimed  that 
the  sale  to.  it  was  by  tlie  United  Breeders 
Company,  and  not  by  plaintUC,  and  tills  evi- 
dence tended  to  show  that  these  identical 
goods  were  sold  to  plaintiff  in  the  first  in- 
stance by  the  Breeders  Company,  and  could 
not  have  tteen  sold  by.  that  company  to  de- 
fendant Counsel  lor  plaintiff  atated  tai  in- 
troducing the  deposition  that  amdh  of  tiM 
dapoattlan  was  In '  raimttal,  hot  ha  asked 
leave  to  Intnoduoft  the  whole  depealtioa  at 
that' time.  .The 'testimony  was  also  corrOhoi 
ratlve  «f  that  given  by  the  other  witnesses 
for  plaintiff  as.  to  the  transaction.  It  'was 
pei^haps  not  verjr  auiterlal  hovr  or  from 
whom  plaintiff  oMdlneA  the  goods,  hut,  even 
BO,  it  must  he  apparent  that  the  f aets  aa  to 
the. source  of  plaintiS's  ownership  could  not 
have  been  prejndicltll  to  defendant  In  tbe 
minds  of  the  jury.  The  teal  qnestlon,  aswaa 
remarked  by  the  court  waa  tlie  transaction 
bet\s-een  the  plaintiff  ahd  defendant,  and  that 
question  was  not  In  oar  opinion.  In  any  de- 
gree influenced  to  defendant's  Injwy  by  the 
evidence  objected  to. 

The  jndgment  is  affirmed. 

We  concox:    HAB.T«  J.;  BURNETITr,  2. 
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McCOT  V.  BUCKLEY  et  ax.    (Civ.  603.) 

(Conrt  of  Appeal,  O^bird  District,  Olifomia. 

Sept  I,  1909.) 

1.  Pleaoiho  (J  129*)  —  Failubb  to  D*ht  — 

Wbittbn  Insibuk^nt. 

Where  the  rerified  complaint,  In  ati  4etion 
to  foreclose  a  mortgage  securing  a  note,  which 
•lieges  the  execution  of  the  note  and  mortgage 
and  noapayment,  is  not  denied,  the  execution 
of  'the  note  and  mortgage  and  nonpayment  is 
admitted. 

[Ed.  Note.-^of  cither  cases,  see  PltadiOg, 
Cent.  Dig.  (  272;   Dec.  Dig.  i  128.*] 

2.  MoBTOAoes    (f    277*)  —  P^bchabeb   fbou 
'  HoBTOAeoB^IaABruTr. 

One  becoming  a  pnicbaser  through  one  vho 
kad  executed  a  mortgage  on  tin  premises,  or 
through  his  grantee,  takes  title  subject  to  the 
mortgage,  and  be  cannot  compel  its  release  witb- 
ont  paying  the  debt  secured  thereby. 

[Ed.  Note^-EV)F  ether  eases,  see  Mortgages, 
Cent.  Dig.  i  726;    Dec.  Dig.  I  277.*] 

S.  Tend£B  (S  13*)— FiSAPiirar^nvnuuKOT. 

Under  Civ.  Code,  H  1493-1495,  proyiding 
that  an  offer  of  pei^ormanee  must  be  made  in 
good  faith,  free  tram  any  conditions  whidi  the 
creditor  ne«d  not  perform,  and  an  offer  is  of 
no  effect  if  the  person  making  it  is  not  able  to 
perfbim,  a  tender  of  payment  of  principal  and 
uterwt,  first  made  in  the  answer,  in  an  action 
to  forecloae  a  mortgage  stipulating  for  attor- 
ney'a  fees  in  case  of  teredofOM^  onaccompanied 
by  a  deposit  in  court  or  an  arerment  of  ability 
to  make  good  tbe  tender,  does  not  instify  a 
denial  of  attorney's  fees  and  costs  of  tbe  ac- 
tion, bat  the  offer  should 'be  to  allow  judgment 
for  the  amount  due.  with  costs,  as  provided  by 
Code  Civ.  Proc.  |  997. 

[Ed.  Note.— For  other  eases,  see  Tender,  Cent. 
Dig.  M  29-32;   Dec  Dig.  |  13.*] 

Appeal  from  Stipcrlor  <3oiirt,  Merced  Coun- 
ty; B.  N.  Rector,  Judge. 

Action  by  Sarah  Louisa  McCoy  against  T. 
X  Buckley  and  wlfei  Frpm  a  Judgment  for 
plaintiff,  defendant  I.  J.  Buckley  appeals  on 
tbe  Judgment  roU.    Affirmed. 

Frank  W.  Farrar,  for  .  appellant  J.  K. 
t<aw,  for  respondent 

CHIPMAN,  P.  J.  This  la  an  ordinary  ac- 
tion to  forecloae  a  mortgage  executed  by  de- 
fendant I.  J.  Bncklfey  upon  certain  land  to 
secure  th^  payment  of  his  promissory  note, 
executed  by  said  defendant  and  payable  to 
defendant  Tbe  usual  judgpient  on  foreclo- 
sure was  entered  by  the  court,  from  which 
defendant  I.  J.  Buckley  alone  appeals  on  the 
Judgment  roll.  The  court  found  that  defend- 
ant Mary  Buckley  claims  and  has  no  Interest 
In'  the  mortgaged  premises.  The  complalfitrls 
verified,  and  the  execution  of  the  note  and 
mortgage  and  nonpayment  set  forth  in  tbe 
complaint  not  being  denied,  are  admitted. 
The  first  defense  tnade  In  the  answer  is  a 
d«)iai  of  the  reasonablentas  of  attorney's 
fees  claimed  In '  tbe  complaint,  and  denials 
of  the  averments  tfaat  plaintiff  has  agreed  to 
pay;  and  has  Iticurred,  any  liability  tor  at- 
tomey''s  fees.  The  answer'  also  alleges  that 
.fli^  action,  although  tbe  complaint  la  veri- 
fled  by  plaintiff,  was.  comttfenoed  without  the< 


knowledge  or  ebnsent  ot'fikintHl,  aikd  has 
been  prosecuted  for  the  purpose  of  enabling 
tbe  attorney  for  plaintiff  to  collect  a  fee. 
The  mortgage  provides  for  payment  of  at- 
torney's fees  in  <»8e  of  foreclosure,  and  tfab 
court  found  against  defendant  upon  all  the 
foregoing  defensta: 

As  a  further 'defmse  against  the'cISlm  for 
attorney's  fees  -the  answer  sets  forth  at  mudi 
length,  certain  facts,  -which'  may  be-  sum- 
marized as  follows;  That  in  1895,  plaintiff 
being  tbe  then  owner  of  the  mortgaged  prem- 
ises, conveyed  the  same  to  one  Jacobs, '  whb 
at  the  same  time  ezeinted  and  delivned  to 
plaintiff  a  deed  of  trust  to  the  pn^ierty,  to 
secure  the  payment  Of  his  promissory  note  giv- 
en to  her,  and  that  the  saM  instnmient  cre- 
ated a  lien  on  the  said  premises,  and  so  re- 
malm  as  a  dond  np<Hi  def«ndint'8  title  t»  the 
land.  It  is  not  alleged  that  the  Indebtedneas 
so  secured  has  been  paid.  It  fs  then  averred 
that:  "Long  ptl6>e  to  the  commencement  off 
this  action,  the  deflettdant  offered  plalntUt,  ia 
writing,  if  she  would  satisfy  and  dlsdiarge 
of  record  the  lien  created  by  said  instru- 
ment in  writing,  this  defendant  would  Mi- 
inediately  fliet«after  i^ay  to  her  the  ^rlnct- 
pal '  and  Interest  due  to  her  on  ttie  promis- 
sory note  set  forth  in  ille  compIHlnt ;  •  •  • 
bat  iflalntitt  refused  and  nejgleoted  to  com- 
ply with  said  T>aer."  It  is  farther  aveTred 
that  "long  prior  to  the  commeDcement  «tf 
thia  action,  defeadant  was>  able  and  wlinng 
to  pay  to  ^aintlff  the  whole  amount  of  prto- 
dpal  and  ■  Idterest  dve  on  said  -promissory 
note,"  upon  the  dlsdiarge  of  said  lien,  all  oC 
which  pUUntiir  well  knew.  "And  this  defend- 
ant now  emnes  and  offers  to  pay  to  the-plalit- 
tlff'beceln  the  firil  sum  of  principal  and  in- 
terest wliloh.  la  doe  to  her  upon  said  promis- 
-sory-  'uetBb  aet  forth  id  -  trialntlfTB  oomplaiat 
(not  imdadiilg,' however,. attom^'s  fees  and 
oosts),  iatmedlataly  \tpoa  the  isatlsfactlon  and 
diacbarg*  by  her,  of  record,' of  tlie  lien  and 
aloud  upon  bis  title  to  tlie  land  and  premises 
nentlfflisd  and  deacrtbed  in  the  mortgage 
set  fdrth  ifa  said  oomplalnt"  .Defendant 
pray*  that  plaiiias  take  no  Jadgmeort  herein 
for  4ittaraey's>  fMS ;  fhilt  defendant  vecoiver 
Jodgmentfov  $900,!aa  daihagee  for  the  wrong- 
fid  prosaeution  by  plaintiff' of  tikis  action,  and 
for'hto  oests.  ■  -i 

The  ceart  fonnd  that  plaintiff  oenTcyed 
the  ivemlaes  to  Jacobs,  as  alleged  in  the  an- 
swer, who  'Contemporaneously  executed  'and 
delivered  to  plaintiff  "ati  instrument  in  writ- 
ing whieta  created  a  lien  upon  said  land  and 
premises,  ihentioned  and  described  in  the 
mortgage  set  forth  ha  the  complaint  of  t)laid- 
tUt  herein,"  and  that  tbe  raid  lien  continued 
to  and  at  tiie'' commeneemeat  of  this  action 
constituted  a  doud:  on  defendant's  title.  Btft 
the  icenrt  found  that  defendant  newr  at  any 
time  offeried,  in  writing  or  otherwlsei  to  pay 
and  disdharge  defendant's  said  mortgage  In- 
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debtednesn  to  plaintiff  on  the  condition  rat 
out  In  the  answer,  or  at  all,  and  that  plain- 
tiff never  at  any  time  "refused  or  neglected 
to  accept  or  comply  with  any  offer  ot  pay- 
ment of  the  money  due.  her  on  said  note,"  and 
alpo  found  that  defendant  was  not,  prior  to 
the  commencement  of  this  action,  or  at  any 
time,  able  and  willing  to  pay  to  plaintiff  the 
whole  amonnt  of  principal  and  Interest  of 
said  note  upon  the  terms  and  conditions  al- 
leged by  defendant,  or  upon  any  conditions 
whatever,  and,  further,  that  plaintiff  never 
,knew  at  any  time  that  said  defendant  waa 
ever  able  or  willing  to  pay  said  indebtedness 
,on  any  terms  or  conditions.  The  alleged  ten- 
der of  payment  prior  to  the  commencement 
of  this  action  may  be>  dismissed  from  con- 
Blderatlon,  as  tlie  findings  negative  these 
averments.  It  does  not  appear  when  or 
how  defendant  acgvired  title  to  the  prem- 
.Ises.  His  mwtgage  ,was  executed  to  plain- 
tUI  In  1903,  eight  years  after  the  tran8^(^ 
itlon  between  plaintiff  and  Jacobs,  when  title 
appears  to  have  be«n  in  plaintiff.  As  plain- 
tiff's title  passed  to  Jacobs  in  1896,  defend- 
ant became  the  owner  subseanently,  either 
through  Ja£obs  or  his  grantee,  and  took 
title  subject  to  the,  lien  of  wbidi  be  com- 
plains, and  It  nowhero  appears  that  this  lien 
is  not  rightfoUy  a  subsisting  incumbrance 
on  the  property.  We  cannot  see  bow  defend- 
ant would  have  a  rli^t  in  this  or  any  other 
action  to  have  it  released  and  discharged, 
■without  first  showing  that  the  debt,  to  m- 
care  whl<^  the  Uen  was  created,  lias  been 
paid. 

'  The  ooly  remaining  queation  is  whether  tlie 
tender  of  payment  made  in  the  answer  was 
such  as  to  require  the  court  to  deny  plaintiff 
the  right  to  attorney's  fees  and  costs  of  the 
«ctl<«.  It  will  be  observed  that  the  tender 
came  for  the  first  time  some  time  after  the 
complaint  was  filed,  and  was  made  in  the  an- 
swer thereto.  The  coart  fosnd  that  the  pre- 
vious alleged  tenders  were  never  made.  The 
tender  by  answer  necessarily  came  after 
plaintiff  had  Incurred  costs,  and'  had  become 
liable  for  attorney's  fees.  No  money  was  de- 
posited In  Court  with  the  tender,  and  defend- 
ant did  not  aver  his  abiUty  to  make  good 
.the  tender  then  or  ever.  The  suit  barvlng 
been  commenced,  the  offer  should  have  been 
made  pursuant  to  section  097,  Ckide  Giv.  Proc, 
and  should  have  been  to  allow  Judgment  to 
be  token  for  the  amount  then  due,  with  coste 
incurred.  The  Civil  Code  provides  that  an 
istCer  of  performance,  which  this  was  intend- 
ed to  'b«^  must  be  made  in  good  faith,  and  in 
the  "manner  as  most  likely,  under  the  dr- 
'cumstances,  to  benefit  the  creditor"  (section 
1^8);  and  "most  be  free  from  any  condi- 
tions whidi  the  creditor  is  not  bonnd,  on  his 
port,  to  perform"  (section  1494) ;  "and  is  of 
no  effect  if  the  person  making  it  Is  not  able 
and  williBC  to  pwform  acoocdlng  to  the  offer" 


(section  1495).  See  Horan  t.  Harrington,  180 
Cal.  142,  62  Pac.  40O.-  - 

We  can  discover  no  merit  In  any  of  tbe 
polnte  made  by  appellant. 

The  Judgment  is  affirmed. 

W«  concur:  BUBI^TT.  X;   HAaT,  X 

(u  csi.  A.  an) 
9MITH   T.   8INBAD  DEVELOPMENT  00, 
(Civ.  663.) 

(Conrt  of  Appeal,  Second  District,  Calitomia. 

Sept  8,  1909.    R«heariag  Denied  by  So* 

pcame  Court     Oct  28,  1909.) 

1.  COBPOBATIONB    (S    406*)— OtFICBBS— OKHKB- 

AL  Manaokb— AirraoBErr. 

Where  the  by-laws  of  a  corporation  ezpicss- 
ly  designated  one  as  ■ecretaiy  iu«d  general  man- 
ager, suck  periion  bad  aathonty  as  ganeial  ma*- 
ager  to  contiaot  for  the  corporation. 

[E4.  Note. — For  other  cases,  see  Corporations; 
Cent  Dig.  If  lSll-1614;    Dec.  Dig.  I  406.*] 

2.  EVIDEKOB  <}  244*>— ACUISSIOIC  AOAIITBT  IS* 

In  aa' action  against  a  corporation  for  tha 
value  of  services,  the  admissibility  of  a  writing 
signed  as  defendajit's  secretai^  and  general  mai»- 
ager  acknowledging  an  amonnt  due  plaintiff  tor 
ksrvibes  did  not  depend  npon  thaaigner's  antiMP- 
ity  aa  general  manager  to  mak«  the  con  tract,  as 
it  could  be  considered  aa  an  admiislon  against 
Interest  by  the  aecretaiy  as  to  a  matter  of  book- 
keeping which  was  cleariy  within  the  scope  of 
the  secretary's  dntieawhlch  office  tlM  signer  ad- 
mittedly held. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  |§  9l»-d8«,-  Dec.  Dig.  |  244.*] 

3.  AfFEAL    AITD    EbBOB.  (I    T31*)— OBJECTIONS 
TO  SUFFICIKSOT  Of  BVID«HO»— SUFMCIMTCT 

or  Objection. 

A  ispecification  on  apipeal  tliat  the  evidence 
does  not  support  a  particular  finding  ia  su^ 
cient  without  apeclfymg  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  aqd 
Error,  Cent  Dig.  |{  301T-S021;  Dea  Dig.  | 
7S1,*1 

4.  Appbai.  Airn  Ebbob  '({  887*)  —  SxTtsw  — 
nNDiqaa— EvioxNOB  ConsiDcaaD. 

In  determining  On  appeal  whether  the  evi- 
dence was  sufficient  to  support  a  finding,  only 
such  evidence  as  was  introduced  may  be  con- 
sidered; the  ooait'not  Ueing. entitled  to  consider 
competent  evidence  which  was  rejected  below.  - 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8^C^76:    DecTDig.  | 

5.  AFFEAI.  AlfD  EBBOB  (I  802*)— PBESBNTAnon 

Beix)w  —  Motion  ron  New  Tbiai.  —  OBrao> 

TIONS  TO  FiitniNoa. 

In  an  action  to  recover  for  services  rendered 
to  a  cornoration,  in  which  plalDtlll  sought  to 
put  In  evidence  a  writing  acknowledging  the  in- 
debtedness signed  l>y  defendant's  general  maa- 
agec,  an  objection  of;  plaintiff  on  appeal  that  the 
court  by  its  language  at  trial  led  him  to  as- 
sume that  it  was  satisfied  that  the  authority  of 
the  person  signing  the  writing  as  defendantfa 
general  manager  had  l>een  established,  and  that 
contrary  findings  took  him  by  surprise,  cannot 
be  considered  as  a  ground  of  motion  for  a  new 
trial  made  on  the  stated  ground  that  the  evi- 
dence did  not  sapport  the  findings,  sa  plaintil 
should  have  presented  the  question  below  upon 
motion  for  new  trial  as  an  irregularity  under 
Code  C!iv.  Proc.  i  657.  subd.  1,  or  as  an  accident 
or  surprise  under  snbdivialon  8. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dee.  Di*.  {  SOUL*] 


•Var  etlMr 


see  asMajtssts  and  ateOBa  NVHBKS  ta  Oao.  4  Aak  Diss.  UV?  ta  date^  *  Rworter  laieMs 


Digitized  by 


Google 


tM.) 


BMITH  T.>S1MBAD  DBTELOPSrHNT  CO. 


f07 


Appeal  from  iSnperior  Court,  Lds  Aitgelta 
County ;  Charles  Monroe,  Judge. 

Action  by  G.  L.  Smith  against  the  SInbad 
Development  Company.  From  a  judgment 
for  defendant,  and  an  order  denying  a  mo- 
tion for  a  new  trial,  plalntUC  appeals.  Be- 
versed  and  remanded  for  new  trial. 

M.  E.  O.  Munday,  for  appellant  Hester, 
Merrill  &  Craig,  for  respondent 

TAGGART,  J.  Action  to  recover  for  serv- 
ices rendered  at  an  agreed  salary.  Judgment 
for  defendant,  and  plaintiff  appeals  from 
judgment  and  order  dmylng  his  motion  for  a 
new  trial. 

Plaintiff  was  employed  by  P.  G.  Downey, 
claiming  to  act  as  secretary  and  general  man- 
ager of  the  defendant  corporation,  in  and 
vAiont  the  preparations  for  oil-well  drilling 
operations  in  which  defendant  was  about  to 
engage.  He  rendered  three  months'  services, 
and  at  the  close  of  the  third  month  received 
a  paper,  -which  he  pleads  as  an  account  stat- 
ed. In  the  words  and  figures  following: 
•T^here  is  due  to  G.  L.  Smith  for  services  per- 
formed for  the  Slobad  Development  Com- 
pany, In  accordance  with  terms  of  hiring :  3 
mos.  at  |225  per  mo.  &  expenses,  $675 ;  Ex- 
penses paid  out  by  Smith,  $75.  Dated  Nov. 
30, 1907.  [Signed]  P.  G.  Downey,  Sec.  &  Gen- 
eral Manager  of  SInbad  Development  Co." 
When  this  instrument  was  offered  in  evi- 
dence. It  was  objected  to  by  defendant  on  the 
ground  that  it  had  not  been  shown  "that  h'e 
(Downey)  had  authority  to  make  the  con- 
tract." Which  objection  was  sustained  by 
the  court  and  this  ruling  Is  assigned  as  er- 
ror. 

At  the  time  of  the  tender  of  the  instrument 
P.  G.  Downey,  who  employed  plaintiff  and 
who  signed  the  paper  In  question,  was  asked : 
"Were  you  or  were  you  not  general  manager 
of  the  SInbad  Development  Company '  at  the 
time  you  employed  Mr.  Smith?"  Whereupon 
the  court  said:  "There  ib  no  question  but 
what  he  was.  The  articles  of  incorporation 
show  that  he  was  at  that  time,  and  he  states 
that  he  didn't  resign.  That  fact  was  proven 
that  he  was  general  manager."  Counsel  for 
defendant  then  stated  that  be  should  contend 
that  there  was  no  office  of  that  kind  author- 
ized by  the  by-laws,  to  which  the  court  re- 
plied: "The  articles  of  Incorporation  name 
bim  as  general  manager.  *  •  •  His  du- 
ties might  be  fixed  "by  the  by-laws,  but  he 
was  general  manager  according  to  the  articles 
of  Incorporation  until  the  annual  meeting." 
Counsel  for  defendant  then  admitted  'that 
Downey  was  secretary,  but  contended  that 
'there  was  no  such  officer  as  general  manager. 
The  witness  then  stated  that  he  signed  the 
paper  in  question  (designating  it  as  the  pay 
roll)  and  delivered  it  to  Smith,  and  the  offer 
of  the  writing  was  relJiewed.  CJounsel  for  de- 
fendant objected  to  its  introduction  without 
^tatlng  any  grounds,  and  the  objection  was 
sustained.    An  excerpt  from  the  articles  of 


tncoiparatioh  of  defendant,  w&ich  had  be«h 
read  into  the  record  prior  to  the  tender  of 
this  evidence  by  plaintiff,  was  M  follows: 
"Article  6.  The  afCalrs  of  the  corporation 
shall  be  conducted  by  a  board  of  directors 
and  officers  to  be  elected  by  the  same,  which 
said  board  ^all  consist  of  such  number  and 
persons  as  may  be  electad  by  and  from  among 
the  stockholders  as  provided  by  the  by-laws. 
Until  the  first  annual  meeting  of  the  stock- 
holders and  until  their  successors  are  elect- 
ed and  qualified,  the  following  named  per- 
sons shall  be  the  directors  and  officers: 
•  •  •  And  F.  G.  Downey  secretary  and 
general  manager."  From  the  Arizona  stat- 
ute, which  was  read  into  the  record  by  the 
court  as  part  of  defendant's  case  without  ob- 
jection (the  corporation  defendant  being  or- 
ganized under  the  laws  of  that  territory),  it 
appears  that  articles  of  Incorporation  In  that 
t^rltory  must  provide  (among  other  things) : 
*%.  By  what  officers  the  affairs  of-  the  cor- 
poration are  to  be  conducted  and  the  time  at 
which  they  are  to  be  elected."  Laws  1903, 
No.  88,  8  t.  The  artldles  of  incorporation 
were  filed  In  Arizona  June  10,  1007,  and  In 
this  statfr  in  October,  1907,  and  no  annual 
election  was  held  or  by-laws  adopted  until 
September  21,  1907.  The  by-laws  so  adopted 
make  no  provision  for  a  general  manager,  and 
It  was  apparently  the  theory  of  the  trial 
eourt  that  the  provision  In  the  by-laws  that : 
"The  president  shall  be  the  chief  executive 
officer  of  the  company.  •  •  •  He  shall 
sign  and  execute  all  authorized  bonds,  con- 
tracts or  other  obligations  in  the  name  of  the 
company"--eKcluded  the  possibility  of  any 
general  manager  being  appointed.  Waiving 
the  effect  of  the  provision  of  the  Arizona  8ta!t- 
ute,  read  by  the  court,  that  th^  articles  of 
Incorporation '  must  contain  the  officers  by 
^bom  the  affairs  of  the  corporation  are  to  be 
conducted,  and  accepting  the  Tlew  that  not- 
withstanding this  provision  the  by-laws  may 
provide  what  officers  the  corporation  tAiall 
have,  the  by-laws  were  not  adopted  until  Sep- 
tember 21,  1907,  and  during  the  interval  be- 
tween June  10th  and  that  date,  by  express 
provision  of  th^  artlcletr  of  incorporation, 
Downey  was  secretary  and  general  manager, 
and  it  was  at  tills  time  that  plaintiff  was  em- 
ployed by  him.  The  objection  to  the  intro- 
duction of  the  writing  in  evidence  that  It  had 
not  be«i  shown  that  Downey  had  authority 
to  make  the  contract  we  think  was  without 
support  This  objection,  however,  if  good, 
was  not  sufficient  to  exclude  the  writing; 
from  evidence,  as  its  admissibility  did  not 
depend  upon  the.  making  of  .the  contract 
Whether  considered  as  an  account  stated  or 
an  admission  against  Interest  by  the  defend- 
ant corporation.  Its  contents  showed  it  relat- 
ed to  the  bookkeeping  of  the  corporation 
which  was  a  matter  clearly  within  the  duties 
of.  the  secretary  of  the  corporation,  and  it 
was  admitted  by  defendant  that  Downey  was 
the  secretary  of  the  corporation  at  the  time 
I  it  was  made  and  delivered  to  the  plaintiff. 
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It  Is  admissible  either  as  a  "pay  toU,"  a 
<'tlme  sheet,"  or  an  "account  stated." 

The  views  which  we  have  expressed  also 
operate  to  determine  infavor  of  appellant  the 
matter  urged  upon  the  ground  of  the  suffi- 
ciency of  the  evidence  to  support  the  findings 
made  by  the  court.  We  think  the  specifica- 
tions are  sufficient  under  the  rule  declared 
In  American  Type  Co.  v.  Packer,  130  Cal.  460, 
62  Pac.  744,  Swift  y.  Occidental  Mining  Co., 
141  Cal.  161,  74  Pac.  700,  and  cases  following 
them.  The  contention  of  appellant  In  hie  at- 
tack opon  the  findings  In  relation  to  whether 
or  not  an  account  was  stated  between  tlie 
parties  is  based  chlefiy  upon  the  exclaaion  of 
the  evidence  which,  if  it  had  been  admitted, 
would  have  sustained  his  case.  The  sufficien- 
cy of  only  such  evidence  as  has  been  intro- 
duced can  be  considered,  and  it  Is  not  com- 
petent for  this  court  to  say  wliat  a  flndinc 
might  or  should  have  been  if  certain  evidence 
which  was  rejected  had  been  admitted.  We 
think  the  evidence  shows  that  Downey  was 
authorised  to  act  for  the  defendant,  and,  act- 
ing on  its  behalf,  did  employ  the  plaintiflT  and 
promise  and  agree  to  pay  him  as  alleged. 

Tlie  objection  xagei  by  appellant  that  the 
court  by  its  language  during  the  trial  led  him 
to  assume  that  it  was  satisfied  that  the  au- 
thority of  Downey  as  general  manager  had 
been  aetablished.  and  that  the  findings  of  the 
court  inconsistent  with  such  a  view  were  a 
surprise  to  him,  cannot  be  considered  under 
the  grounds  of  motion  specified  by  him  or  the 
record  b^ore  ua.  If  there  was  a  cttaDge  la 
the  ruling  of  the  court  to  the  detriment  of 
appellant's  case,  he  should  liave  x>reB«ited 
such  a  matter  to  the  trial  court  upon  his  mo- 
tion for  a  new  trial  as  an  irregularity  of  the 
court  undet  subdivision  1,  i  657,  Code  Civ. 
Proc.  (Hayne  on  New  Trialj  I  37 ;  Carpenter 
V.  Small,  35  Cal.  3G2 ;  Hartson  t.  Hardin,  40 
Oal.  2CT),  or  under  the  head  of  "accident  or 
surprise,"  subdivision  3  of  section  657  (Cohen 
T.  Alameda,  124  Cal.  504,  57  Pac.  377). 

Judgment  and  order  reversed  and  cause  re- 
manded for  new  trial. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 


KANFORD  MRRCANTILE  STORE  v.  80WL- 

VKERE.    (Civ.  040.) 

(Court  of  Appeal,  Second  District,  California. 

Sept.  3,  1909.) 

CoBPORATioNS  (I  84*)— Subscriptions— Con- 
tract —  CoNSTBCcnon  —  "Etc."  —  "Ex 

Ceteba." 

A  subscription  to  stork  of  a  corporation 
to  be  formed  for  the  purposea  "of  acquirinpr  nnd 
carryin;;  on  a  general  produce  and  merchandis- 
ing business,  etc.,"  did  not  bind  subscribers  to 
take  stock  in  a  corporation  formed  not  only 
for  such  purposes,  but  also  for  dealing  in  real 
estate,  bonds,  mortgages,  etc. ;  tbe  abbreviation 
"etc."  which  aa  commonly  nndeistood  stands 
for  "et  cetera,"  meauiog  "and  others,"  or  "oth- 


er things,"  not  covering  sncfa  other  purposes 
under  the  rule  of  ejusdem  generis,  and,  conced* 
ing  that  by  the  abbreviation  it  wa^  intended  that 
other  and  independent  lines  of  business  might 
he  carried  on  by  the  corporation,  there  l>eing 
no  evidence  as  to  wliat  lines  of  business  were 
intended  to  be  so  included. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  301,  302,  308,  317;  Dec  Dig.  I 
84.*  , 

For  other  definitions,  see  Words  and  FhrasaSt 
vol.  3,  pp.  2311-2512;    vol.  8,  p.  IQoS.]^^ 

Appeal  from  Superior  Court,  ELings  Coun- 
ty; John  6.  Covert,  Judge.       — .       I 

Action  by  the  Hanford  Mercantile  Store, 
a  corporation,  against  Joe  S.  Sowlveere, 
sometimes  Icnown  as  Joe  S.  Salvador.  From 
a  Judgment  for  defendant  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. ' 

Dixon  L.  PblUlpa,  for  appellant  JO.  P. 
Brown,  for  cespondent  i 

TAGGART,  J.  Action  to  collect  subscrip- 
tion to  contemplated  corporation.  Judgment 
for  defendant,  and  plalntlfT  appeals  from 
Judgment  and  order  denying  Its  motion  for 
a  new  trial. 

Defendant  with  some  50  other  persons  sub- 
scribed a  writing  whereby  they  agreed  to 
Join  In  the  formation  of  a  corporation  under 
the  laws  of  the  state  of  California,  the  "pur- 
poses to  be  acquiring  and  carrying  on  a  gen- 
eral produce  and  merchandising  business, 
etc.,  at  Hanford,  Cal. ;  and  to  that  end"  sul>- 
scribed  and  agreed  to  pay  for  the  number  of 
shares  set  opposite  their  respective  names, 
etc. ;  the  subscription  of  defendant  l>elng  for 
80  shares,  amount  $2,000.  Thereafter  some 
of  the  other  signers  of  the  writing  mentioned 
incorporated  and  organized  the  plaintifr  cor- 
poration, having  for  its  purposes,  aa  set 
forth  In  Its  articles  of  incorporation:  "To 
acquire,  purchase,  own,  control  and  manage, 
and  carry  on  and  conduct  stores  of  general 
mercliaudise ;  purchase,  own,  sell,  lease,  man- 
age and  control  goods,  wares,  merchandise 
and  other  kinds  of  personal  property,  mixed 
goods  and  effects  of  whatever  nature  or 
kind;  to  own,  acquire,  control,  manage, 
mortgage  and  lease  real  property,  wherever 
situated,  and  to  sell,  mortgage,  or  lease  the 
same;  to  own,  acquire,  manage  and  control 
bonds,  mortgages,  accounts,  and  all  and 
every  kind  of  debts  and  evidences  of  debts, 
and  to  sell  or  otherwise  dispose  of  the  same^ 
and  to  carry  on,  own,  acquire  and  manage, 
for  profit,  a  general  mercantile  business,  and 
stores  and  warehouses  and  buildings  and  oth- 
er houses  and  improvements,  necessary  or 
convenient  for  the  same;  to  own,  acquire, 
lease,  control  and  manage  warehouses  for 
the  purpose  of  storage  and  depositary  for 
hire." 

But  one  questiou  is  presented  for  solution; 
Is  the  "etc.,"  following  the  purposes  immed 
in  subscription  paper,  sufficient  to  embrace 
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all  the  purpoaes  enumerated  in  the  articles 
of  Incorporation?  This  abbrerJatltku,  as  com- 
monly nnderstood,  la  for  "et  cetera,"  which, 
as  used,  means  "and  others"  or  "other 
things."  in  Itself  It  Implies  no  limitation, 
and  Its  use  Is  so  varied  that  It  Is  question- 
able whether  It  can  be  said  to  have  any  defi- 
nite use  or  uniform  Interpretation.  It  Is 
sometimes  declared  to  be  meaningless  and 
without  effect,  and  In  such  a  case  is  treated 
as  mere  surplusage.  Harrison  v.  McCormlck, 
89  Cal.  327.  331,  26  Pac.  830,  23  Am.  St.  Rep. 
4U9.  It  is  implied  In  this  case  that  It  may 
In  some  cases  be  construed  as  meaning  that 
the  contract  Is  not  complete  in  some  respect, 
and  that  In  such  cases  it  is  competent  to  sap- 
ply  the  missing  term  by  parol.  But  the  ma- 
jority of  the  cases  construe  the  term  as  relat- 
ing to  correlated  matters  (Hayes  ▼.  Wilson, 
105  Mass.  21;  Loeser  v.  Liebmann,  00  Hun, 
579, 14  N.  Y.  Supp.  568;  Shuler  v.  Dutton,  75 
Iowa,  156,  39  N.  W.  2S9),  or  others  of  like 
4^ar«ct€F,  things  within  the  mle  of  ejusdem 
generis  (In  re  Schouler,  134  Mass.  426 ;  Tefft 
T.  TUllngbast,  7  B.  I.  434 ;  Lathers  ▼.  Eeogh, 
39  Hun.  [N.  T.]  576). 

Measuring  the  case  before  ns  by  either  of 
the  constructions  given  the  term,  and  we  are 
of  opiiUon  that  the  conclnslon  of  the  trial 
conrt  will  have  to  be  sustained.  If  "etc." 
be  treated  as  mere  surplusage  in  the  sal)- 
scriptlon  paper,  the  defendant  cannot  be 
held  to  be  obligated  to  take  stock  In  a  oor- 
IwratloB  oi^anlzed  for  the  purpose  of  deal- 
ing in  real  estate,  bonds,  mortgages,  etc 
Neither  would  he  be  bound  under  a  construc- 
tion that  the  term  meant  other  things  of 
like  character  or  those  covered  by  olusdeo) 
generis.  There  is  no  evidence  in  the  case, 
either  of  custom  or  of  intent,  from  which  it 
can  be.  determined  that  dealing  In  real  es- 
tate and  bonds  Is  correlated  to  the  boslness 
of  carrying  on  and  conducting  produce  and 
general  merchandise  stores,  or  that  such 
dealing  Is  necessary  to  the  acquiring,  pur- 
chasing, owning,  or  controlling  of  sucti  stores 
or  business.  If  It  were  assumed  that  by  the 
use  of  the  letters  "etc."  It  was  Intended  to 
Indicate  that  other  and  Independent  lines  of 
business  might  be  carried  on  by  the  corpora- 
tion to  be  formed,  there  is  no  parol  or  other 
evidence  as  to  what  lines  of  business  were  in- 
tended to  be  .80  included.  Without  evidence 
of  what  other  lines  of  business  were  intend- 
ed to  be  included,  or  what  others  might  by 
custom  or  otherwise  be  said  to  be  correlated 
and  thus  assmued  to  have  been  Intended  to 
be  included,  there  would  be  no  limit  to  the 
kinds  of  business  which  the  trial  court  might 
have  read  Into  the  instrument  In  consequence 
of  the  use  of  the  abbreviation  in  question, 
if  appellant's  view  were  a,Qcepted.  We  think 
the  trial  coupt  psoperly  rejected  tl^ls  con- 
struction. 

The  oral  ^testimony  introduced  was  aU  di- 
rected to  establishing  «  waiver  or  satlflca- 


tion  by  the  defendant  and  the  findings  of  the 
trial  court,  which  find  support  In  the  evi- 
dence, were  in  favor  of  defendant 
Judgment  and  order  afflimed. 

We  concur:    ALLEN,  p.  J. ;  SHAW,  J. 


PEOPLE)  v.  ROSS.     (Cr.  184.) 

(Court  of  Appeal,  First  District,  California. 
Sept.  4,  1909.) 

1.  Ckiminai,  Law  (i  820*)  —  Isstboctiohs — 
ItEFusAi,  TO  Give  Instructions. 

The  refusal  to  give  a  single  instmction 
Is  not  erroneous  where,  from  an  examination 
of  the  entire  record  and  the  instructions  given, 
it  appears  that  the  Jury  were  fairly  Instructed 
on  the  point  covered  by  such  instruction. 

[Ed.  'Note. — For  other  cases,  see  Criminal  law. 
Cent.  Dig.  (  2011;   Dec.  Dig.  |  828.*] 

2.  Homicide   (}  300*^  — Sbxf-Defensi:  — Iw- 

STRCCTIONB. 

Where  the  killing  by  accused  was  admitted, 
and  the  only  question  to  which  the  instructions 
as  to  reasonable  doubt  could  apply  was  whether 
he  acted  in  self-defense,  and  the  conrt  charged 
that,  if  decedent  first  attacked  accused  and  at- 
tempted to  aasanlt  him  under  snch  circumstan- 
ces as  would  justify  a  reasonable  man  In  |>e- 
lieving  that  decedent  was  about  to  inflict  gi'eat 
bodily  injury,  accused  could  act  on  the  appear- 
ances and  beliefs,  and,  if  necessary  for  his  own 
firotectioD,  he  could  kill  decedent,  and  that  the 
aw  presumes  every  man  to  be  innocent,  which 
presumption  attaches  to  every  fact  essential  to 
a  conviction  and  that  the  jury  mast  give  ae- 
cnsed  the  benefit  of  every  reasonable  doubt,  the 
refusal  to  charge  that,  if  the  jury  were  not  con- 
vinced beyond  all  reasonable  doubt  that  accused 
did  not  act  in  self-defense,  the  verdict  should 
be  not  guilty,  was  not  erroneoDSi 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent.  Dig.  I  631;   Dec.  Dig.  JSOa*] 

Appeal  from  Superior  Court,  Olty  and 
County  of  San  Francisco;  CarroU  Cook, 
Judge. 

John  S.  Ross  was  convicted  of  mnrder  in 
the  second  degree,  and  he  appeals.    Afi!nned. 

King  &  Kirk,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  for  the  People. 


KERRIOAN,  J.  Defendant  was  informed 
against  fof  the  crime  of  murder,  and  was 
convicted  of  murder  in  the  second  degreek 
This  is  an  appeal  from  the  Judgment  and 
from  an  order  denying  defendant's  motion 
for  a  new  trial. 

There  Is  only  one  point  nrged  in  this  ap- 
peal— the  alleged  error  of  the  trial  ctrart  in 
refosing  to  give  to  the  Jury  the  following 
instruction  offered  by  the  defendant:  "And. 
finally,  if  yon  are  not  convinced  beyond  all 
reasonable  doubt  asd  to  a  moral  certainty 
that  the  defendant  did  not  act  In  self-defenae. 
you  will  return  a  verdict  of  not  guilty."  We 
must  look  to  the  entire  instructions  giren 
by  the  court  in  order  to  determine  the  ques- 
tion as  to  whether-  or  not  the  ref Dsal  tu  |[,lve 
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any  single  Instruction  was  prejndldal  to  de- 
fendant. Although  an  Instruction  may  not 
be  given  In  the  exact  language  In  which  It 
was  asked,  yet,  If  by  an  examination  of  the 
entire  record  and  the  Instructions  as  given 
by  the  court  It  appears  that  the  jury  were 
fairly  instructed  upon  the  point  concerning 
which  a  single  Instruction  was  refused,  such 
refusal  will  not  be  erroneous.  If  It  be  con- 
ceded in  this  case  that  there  was  testimony 
sufficient  to  have  justified  the  giving  of  the 
Instruction  asked  by  the  defendant,  then  we 
think  that  the  court  fairly  and  fully  Instruct- 
ed the  Jury  as  to  the  point  The  court,  at 
defendant's  request.  Instructed  the  Jury  as 
follows:  "If  you  believe  that  the  deceased 
0>ade  the  first  hostile  demonstration  or  at* 
tack  against  or  upon  the  defendant  by  at- 
tempting to  strike  the  defendant  with  an  axe, 
and  if  you  believe  that  having  made  such  an 
attack  the  defendant  wrested  or  took  away 
from  him  such  axe,  and  Immediately  there- 
upon the  deceased  seized  a  knife  and  at- 
tempted to  assault  defendant  in  such  man- 
ner and  under  such  circumstances  as  would 
have  Justified  a  reascwable  man  In  defend- 
ant's position  In  believing  that  deceased  wbb 
about  to  Inflict  upon  him,  the  defendant, 
great  bodily  Injury,  then  the  defendant  was 
Justified  In  acting  upon  these,  appearances 
and  beliefs,  and,  if  necessary  for  his  own 
protection,  or  to  prevent  great  bodily  Injury 
to  himself,  the  defaidaat  struck  the  fatal 
Mow,  he  was  justified  In  so  doing,  and  your 
verdict  should  be  one  of  acquittal." 

The  court  further,  at  defendant's  request, 
instructed  the  Jnry  as  follows:  "The  law 
presumes  every  man  to  be  Innocent  until  his 
guilt  Is  established  beyond  any'  reasonable 
doubt,  and  tUs  presiunption  attaches  at  every 
stage  of  the  case  and  to  every  fact  essential 
to  a  conviction ;  and  you  must  give  the  de- 
fendant in  this,  case  the  benefit  of  every  rea- 
sonable doubt."  Apidying  the  latter  portion 
of  the  instruction,  that  the  jury  must  give 
the  defendant  the  benefit  of  every  reasonable 
doubt  as  to  every  fact  essential  to  a  convic- 
tion, and  reading  It  in  connection  with  the 
otlier  instruction  given  as  to  the  defendant's 
right  to  defend  himself  and  act  upon  ap- 
pearances and  beliefs,  It  appears  the  jury 
were  fairly  instructed,  and  fully  understood 
that  they  must  find  beyond  a  reasonable 
doubt  every  fact  necessary  to  defendant's 
conviction  before  they  would  be  Justified  In 
finding  him  guilty. 

Moreover,  the  killing  by  defendant  being 
conceded,  the  only  question  at  issue  to  which 
the  instruction  given  by  the  court  on  the 
subject  of  reasonable  doubt  could  apply  was 
whether  defendant  killed  the  deceased  In 
Justifiable  self-defense. 

The  Judgment  and  order  are  affirmed. 

We  concur:    COOPER,  P.  J. :  HALIi,  3. 


MODOC  OO-OPBRATIVB  ASS'N  T. 

PORTER.     (Civ.  580.) 

(Court  of  Appeals,  Third  District,  California. 

Sept.  7,  1909.) 

1.  Appeal  and  EIbbob  (|  628*)— Faucbe  to 
File  Tbanscbipt  im  Appellate  Coubt— 
Excuse. 

The  pendency  of  a  motion  to  vacate  and 
modify  a  judgment  appealed  from  made  in  the 
court  rendering  the  judgment  under  Code  Civ. 
Proc.  J  663,  authorbing  a  motion  in  the  court 
rendering  a  judgment  to  set  aside  the  judgment, 
etc.,  does  not  ezcoae  the  failure  c£  appellant  to 
file  the  transcript  in  the  appellate  court  with- 
in the  time  prescribed  by  the  rule  of  the  court. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2750;    Dec.  Dig.  |  62a»] 

2.  Appeal  and  SIbrob  (|  628«0— FaIluke  to 

IteE  TBAKSCBIPT—EXCOBK— MOTION  TO  Va- 
OAXB. 

The  remedy  given  by  Code  dv.  Proc  i  663, 
authonzmg  a  motion  in  the  court  rendering  a 
Jndgment  to  set  the  judgment  aside,  and  enter 
another  jndgment  and  the  remedy  by  appeal 
from  .the  judgment,  are  independent,  and  tiie 
former  remedy  does  not  affect  the  latter. 

[Ed.  Note.-r-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2750;   Dec  Dig.  {  628.»] 

Appeal  from  Superior  Court,  Hodoc  Coun- 
ty ;  John  E.  Raker,  Judge. 

Action  by  the  Modoc  Co-operative  Associa- 
tion against  Phear  B.  Porter.,  From  a  Jndg- 
ment for  plaintiff,  defendant  appeato.  Ap- 
peal dismissed. 

Wylie  &  Wj^le  and  J.  H.  Stewart,  for  ap- 
pelant X.  A.  Cornish  and  F.  H.  Jamison, 
for  respondent 

HART,  J.  The  respondent  has  moved  to 
dismiss  the  appeal  taken  from  the  Judgment 
in  the  foregoing  entitled'  cause  under  the 
method,  authorized  by  section  941a  et  seq. 
of  the  Code  of  Civil  Procedure  upon  the 
grounds:  (1)  That  appellant  has  not  filed  the 
undertaking  required  by  section  953b  of  the 
Code  of  Civil  Procedure  (St  1907,  p.  751,  e 
408),  by  which  the  party  giving  notice  that 
he  desires  and  Intends  to  appeal  from  any 
Judgment,  order,  or  decree  of  the  court  shall 
undertake  and  agree  to  pay  to  the  clerk  the 
cost  of  preparing  said  transcript;  (2)  that 
appellant  has  not  complied  with  rule  2  (78 
Pac.  vll)  of  tills  court  by  causing  to  be  filed  a 
printed  or  any  transcript  of  the  record  In 
this  court  within  40  days  after  Ii»  said  ap- 
peal was  perfected.  The  record  here  oh  this 
motion,  as  certified  to  by  the  clerk  of  the 
court  below,  recites  the  following  facts: 
That  judgment  was  rendered  in  this  action 
In  favor  of  the  plalntifl!  and  against  the  de- 
fendant, Phear  E.  Porter,  on  the  13th  day  of 
January,  1908,  and  that  notice  of  said  deci- 
sion and  Jndgment  was  served  on  said  de- 
fendant on  the  21st  day  of  January,  1908; 
that  on  the  30fh  day  of  January,  ldQ6,  said 
defendant  filed  a  notice  of  intention  to  appeal 
from  the  Judgment,  and  at  the  same  time  re- 
quested that  there  be  prepared  a  transcript 
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of  tbe  testUuvny  offered  andrecelTediTuliiigSi 
etc.,  as  aiithori2ed  by  section  953a  of  the 
Code  of  Civil  Procedure;  that  oa  the  saine 
day  said  defendant  "filed  a  purported  under- 
t«klng  to  the  said  cleik  to  secure  the  cost 
of  making  up  said  transcript" ;  tl»t  the 
Judge  who  tried  the  cause  made  an  order,  in 
oompUance  with-  the  request  of  the  defend- 
aat,  requiring  the  official  reporter  of  the  su- 
I)erlor  court  in  which  the  said  Judgment  was 
rendered  to  prepare  and  file  said  transcript, 
and  that,  thereupon,  "said  transcript  was  du- 
ly prepared  and  filed  hy  said  reporter"  in  the 
office  of  the  clerk  of  said  court  on  the  2(Hh 
day  of  February,  1908,  and,  "after  due  notice 
to  the  attorneys  representing  said  plaintiff 
and  the  said  defendant,  Phear  E.  Porter,  the 
said  transcript  was  presented  to  the  said 
judge  and  was  by  hlui,  on  the  23rd  day  of 
March,  1908,  approved  and  allowed."  On  the 
20th  day  of  March,  1908,  "the  defendant,  Phear 
E.  Porter,  filed  a  notice  of  appeal  from  the 
aforesaid  judgment,  and  served  said  notice 
of  appeal  on  said  plaintiff  on  said  20th  day 
of  March,  1008,  acknowledgment  of  such  serv- 
ice having  been  a4mitted  upon  said  notice  by 
said  plaintiff,  through  Its  attorneys,"  etc.  On 
the  24th  day  of  March,  1908,  the  said  defend- 
ant filed  an  undertaking  on  appe^t  In  said 
cause.  In  the  sum  of  ^41.40,  being  double  the 
amount  of  the  Jud^ent,  "and  said  undertak- 
ing Is  in  dae'forml**  The  certificate  of  the 
clerk  concludes  with  the  following  state- 
ment: "The  said  defendant  and  appellant, 
Pbear  ti.  Porter,  has  not  requested  the  salVl 
clerk  to  certify  to  a  correct,  or  to  any  tran- 
script 6f  the  record  of  said  case,  nor  has  said 
clerk  prepared  sild  tratiscrlpt  of  the  record 
of  said  case  or  filed  same  lylth  the  clerk  of 
the  appellate  court."  Accompanying  the  pa-: 
pers  filed  on  this  motion  Is  a  copy  of  the  un- 
dertaking sought  to  be  executed  in  obedience 
to  the  requirements  of  sectfon  953b  of  the 
tode  of  Civil  Prcicedure. 

The  defendant,  Phear  E.  Porter,  resists  tbe 
motion  t6  dismiss  the  appeal  upon  the  single 
ground  that  there  is  t&ow  pending  in  the  court 
which  rendered  the  judgment  from  which  the 
appeal  is  taken  and  yet  undisposed  of  a  mo- 
tion to  modifj'  and  vacate  said  judgment,  and 
it  is  declared  in  support  of  the  opposition  to 
the  dismissal  of  the  appeal,  "that,  until  the 
said  court  acts  upon  said  motion  to  vacate 
and  modify,  the  appeal  to  this  court  cannot 
be  perfected,  and  therefore  a  dismissal  of  ap- 
pellant's api)eal  herein  would  be  premature." 
The  motion  to  "vacate  «ud  modify"  the  Judg- 
ment is  doubtless  the  one  authorised  by  sec- 
tion 663  of  the  Code  of  Civil  Procedure,  by 
which  it  is  provided  that  a  judgment  may  be 
set  aside  and  tacated  by  tbe  same  court  ren- 
dering the  Judgment  and  another  and  differ- 
ent judgment  entered  where  It  appears  that 
the  court  has  made  Incorrect  or  erroneous 
coneluslMis  of  law  not  consistent  with  or  not 
supported  by  the  findings  of  fact,. such  error 
materially  affecting  the  substantial  rights  of 
the  party  or  entitling  blm  to  a  different  Judg- 


ment ;  or  where  "th^  judgment  or  .decree  Is 
not  consistent  with  or  not  suiHitorted  by  tbe 
special  verdict"  Tbe  notice  of  motion  does 
not  strictly  follow  the  language  of  tbe  sec- 
tion as  to  tbe  grounds  upon  whlcb  it  Is  au- 
thorised to  be  made,  but  we  are  not  here  con- 
cerned with  tbe  question  whether  tbe  notice 
of  said  motion  is  sufficient  to  justify  Its  con- 
sideration by  tbe  court  It  is  clear  that  tbe 
appellant  has  not  complied  with  tbe  require- 
ment of  rule  2  (78  Pac.  vU)  of  this  court  with 
respect  to  tbe  time  witblo  which  a  transcript 
on  appeal  must  be  filed  after  the  appeal  is 
perfected.  Said  rule  provides  that  "tbe  ap- 
pellant in  a  civil  a<;Uon  shall,  within  forty 
days  after  the  api>eal  is  perfected,  serve  and 
file  the  printed  transcript  of  the  record,"  etc. 
Tbe  record  here  shows  that  tbe  appeal  was 
taken  on  tbe  20th  day  of  March,  1908,  and 
that  oa  the  24th  day  of  March,  lOOS,  the  ap- 
pellant filed  tbe  sta^r  bond  or  undertaking  re- 
quired by  section  942  of  tbe  Code  of  Civil 
Procedure  The  notice  of  motion  to  dismiss 
tbe  appeal  was  filed  In  this  court  on  tbe  12th 
day  of  February,  1309 ;  no  transcript  of  the 
record  having  been  filed  here  up  to  that  time. 
The  excuse  offered  by  appellant  for  failure  to 
file  tbe  transcript  wltbln  tbe  time  ptescrlbed 
by  the  rule  of  this  court  la  not  a  valid  one. 
Tbe  proceeding  authoriaed  by  seetidn  m&  of 
tbe  Code  of  Civil  Procedure  has  absolutely 
no  connectloit  with  an  appeal  from  a  judg- 
ment, and  hi  no  manner  or  degree  affects  or 
controls  the  latter  proceeding.  The  two  rem- 
edies are  distinct  from  and  independent  of 
eacb  other.  Speaking  of  sections  663  and 
663a  of  the  Code  of  Civil  Procedure,  the  Su- 
preme Court,  in  Patch  v.  Miller,  125  Cal.  241, 
57  Pac.  086,  has  this  to  say  In  reply  to  tbe 
sUgRestlow  that  a  party's  remedy  for  an  lii- 
oonslstency  between  the  judgment  and  the 
findings  is  under  tbe  sections  mentlofied  and 
not  in  an  appeal  froK^  tbe  Judgipent:  "We 
do  not  find  anything  in  these  added  sections 
to  Indicate  that  it  was  tbe  Intention  of  the 
Ijeglslatnre  to  repeal  or  in  any  way  modify 
section  963  of  tbe  Code  Of  Civil  Procedure, 
which  provides  tot  an  appeal  from  a  final 
Judgment.  It  would  therefore  seem  that  an 
appeal  from  a  final  Judgment  entered  la  tbe 
superior  court  has  the  same  effect  and  is  to 
be  beard  and  determined  in  the  same  way  as 
before  the  enactment  of  the  added  sections. 
We  hold  that  those  sections  were  not  intend- 
ed to  affect  tbe  remedy  by  appeal  already  ex- 
isting, but  were  Intended  to  provide  a  remedy 
in  addition  thereto,"  There  was,  therefore, 
no  necessity  for  postjranlng  tbe  preparation 
and  the  filing  of  tbe  transcript  on  the  appeal 
?rom  the  judgment  until  tbe  motion  Inaugu- 
rated upon  tbe  authority  of  section  663  of 
tbe  Code  of  Civil  Procedure  should  first  be 
disposed  of.  W^bile  it  is  obvious  that  tbe  pur- 
pose of  section  663  Is  to  furnish  a  more 
speedy  and  summary  method  for  attacking  a 
judgment  unsupported  by  tbe  findings  than 
by  an  appeal  tberefrom,  yet  that  remedy  Is 
merely  cumulative,  and  *as  not  designed  to 
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sapersede  the  remedy  by  appeal.  SpeUlng  on 
New  Trial  and  Appellate  Praetlee,  |  718,  and 
cases  dted.  Section  663a  prorides  for  an  ap- 
peal from  an  order  granting  the  motion  un- 
der section  66S,  hut  makes  no  provision  for 
an  appeal  from  an  order  denying  such  motion 
for  the  obvious  reason  that  on  an  appeal  from 
the  Judgment  the  very  same  proposition  may 
be  reviewed  and  a  reversal  could  be  ordered 
and  the  court  below  directed  to  enter  the 
judgment  which  the  findings  alone  Justify. 

It  la  not  pointed  out  wherein  the  undertak- 
ing required  to  secure  to  the  clerk  the  cost 
of  preparing  the  transcript  is  insuflaclent,  but 
it  Is  manifest  from  what  we  have  said  that 
it  Is  unnecessary  to  consider  that  point,  for 
the  appealing  defendant  has  otherwise  been 
inexcusably  derelict  in  the  prosecution  of  her 
appeal. 

The  motion  to  dismiss  the  appeal  must 
therefore  be  granted,  and  such  la  the  order. 


We  concur: 
NETT,  J. 


CHIPMAN,    P.    J.;     BUR- 


m  Cal.  A.  SK) 

(XiAIRMONTB  T.  NAPIER  MOTOR  00.  OF 

AMERICA.     (Civ.  682.) 

(Court  of  Appeal,  Socoad  District,  California. 

Sept  8,  1909.) 

1.  PtiltfCtPAX.    AND    AaSNT    (f    81*)— EUFI.0T- 
•UENT   OF   AOKKT— C01<PBNBi.TI01f. 

A  contract  whereby  a  manufacturer  ap- 
pointed one  its  exclusive  agent  for  the  Bale  witn- 
m  a  territory  of  its  motor  cars  for  a  commis- 
•ioB  on  sales  in  the  territory,  though  construed 
•■  entitling  the  agent  to  a  commission  on  all 
cars  sold  in  the  territory,  does  not  prevent  the 
manufacturer  from  making  Sales  in  tne  territoTy 
on  the  payment  Of  the  commissions,  and  a  com- 
tmission  due  on  a  sale  made  by  the  maanfaoturer 
is  due  and  payable  when  the  sale  is  made. 

[Ed.  Note,— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  i  199;  Dec  Dig.  t  81.*] 

2±  EviDBNCB  ({  80*)— PBESDicFTions— liAwa  or 

Otheb  States. 

In  the  absence  of  a  showing  to  the  cantracy, 
it  will  be  presumed  that  the  law  of  a  sister 
state,  where  a  contract  for  the  employment  of 
an  agent  for  the  sale  of  goods  within  a  territory 
on  a  specified  commission  was  made,  is  that  de- 
clared in  Civ.  Code,  {  1667,  fixing  the  time  of 
performance  of  contracts. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  i  101 ;  Dec.  Dig.  |  80.*] 
8.  Bankbuptct  a  318*)— Debts  Pbovablb. 

A  claim  for  a  commission  by  an  agent  em- 
ployed by  a  manufacturer  for  the  sale  of  its 
goods  within  a  specified  territory  on  commissions 
on  all  sales  made  in  the  territory  based  on  a 
claim  for  commissionB  on  a  sale  made  in  the  ter- 
ritory by  the  manufacturer  is  a  debt  provable  in 
bankruptcy. 

[Ed.  Note.— For  other  oases,  see  Bankruptcy, 
Cent.  Dig.  ii  481,  482;. Dec.  Dig.  {  318.*] 

4.  Banksuftot  (1 387*)  — Paovina  Cuaua  nr 
Bankbuptct— Effect. 

Where  one  submitted  himself  to  the  Juris- 
diction of  the  bankruptcy  court  by  proving  his 
claim  against  the.  bankrupt  with  knowledge  of 
a  composition  agreement,  he  became  a  party  to 
the  bankruptcy  proceedings,  and  was  concluded 
'by  tlie  composition  and  hia  receipt  «f  the  amount 


thereof  adder  an  apvement  that  the  same  set- 
tled all  claims  against  the  debtor. 

[Bd.  NoteL— For  other  cases,  see  Baakraptcy, 
Dea  Dig.  |    387.*] 

Appeal  from  Supeitor  Court,  Tjob  Angeles 
County;    Qeorge  H.  Hutton,  Judge. 

Action  by  J.  A.  Clairmoate  against  the 
Napier  Motor  Company  of  America.  From  a 
judgment  fOr  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Williams,  Goudge  &  Chandler,  for  appel- 
lant.   Ward  Chapman,  for  respondent. 

ALLEN,  P.  J.  Appeal  by  defendant  from 
a  judgment  entered  against  it  and  in  plain- 
tiff's favor. 

The  action  was  submitted  upon  an  agreed' 
statement  of  facts  which  may  be  summarized 
as  follows :  The  defendant  manufacturer  bad 
appointed  plaintiff  its  exclusive  agent  for 
the  sale  of  motor  cars  In  the  district  of  Los 
Angeles  upon  an  agreed  compensation  of  20 
per  cent  discount  Preceding  September, 
190^  the  business  had  been  conducted  In 
the  maimer  following:  When  plaintiff  orv 
dered  a  ear,  be  purchased  the  same  of  de- 
fendant in  his  own  name  and  the  car  was 
shipped  to  him  personally.  The  bill  of  lad- 
ing was  accompanied  by  a  draft  dravm  by 
defendant  upon  plaintiff  for  the  list  price  of 
the  car  less  20  per  cent  In  September, 
1906,  a  lady,  who  had  been  solicited  by  plain- 
tiff to  buy  a  car,  was  £lven  a  letter  of  intro- 
duction by  plaintiff  to  defendant,  and  this 
customer  purchased  a,  car  directly  from  de- 
fendant paying  defendant  a  third  in  cash 
and  agreeiijig  to  pay  the  balance  upon  de- 
livery of  car  at  Los  Angeles.  Defendant  ac- 
cordingly shipped  the  car  to  the  purchaser, 
and  through  a  Bestoa  bank  drew  for  the 
unpaid  balance.  The  bank  purchased  the 
draft  in  good  faith,  and  credited  defendant 
with  the  face  thereof,  and  honored  defmd- 
ant's  checks  until  the  amount  was  exhausted. 
The  bank  forwarded  the  draft  so  purchased 
to  Its  correspondent  in  Los  Angeles.  The 
jnirchaser  paid  to  the  oprrespondwit  the 
amount  of  the  draft  Whereupon  plaintiff, 
who  biad  before  that  time  commenced  an  ac- 
tion against  defendant  to  recover  20  per  cent 
commission  upon  the  sale  of  the  machine, 
attached  the  mcney  in  the  hands  of  the  cor- 
raspondOBt  and  the  Boston  bank  gave  an  un- 
dertaking for  the  release  of  such  attachment 
Intermediate  the  sale  of  the  draft  and  Its 
payment  the  diefendant  upon  involuntary  pro- 
ceedings was  adjudged  a  bankrupt  by  the 
District  Court  of  the  United  States  for  the 
District  of  Massachusetts.  While  this  ad- 
judication was  had  before  the  commenconent 
of  plaintiff's  actt<Ki,  he  had  no  actual  knowl- 
edge thereof.  After  the  adjndlcaticm  in  bank- 
ruptcy a  composition  was  effected,  signed  bf 
a  majority  of  th*  creditors,  to  which  plaintiff 
was  not  a.  party,  under  the  twms  of  whlcb 
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;  per  c«ot  of  all  daliw  were  by  tlie  cred- 
itors agreed  to  be  recelTed  In  satisfactioi^ 
of  their  demands.  This  composition  was  con- 
firmed by  the  court,  and  the  per  cent  due 
plaintiff  was  deposited  In  the  registry  of 
the  court,  of  which  fact  plalntifT  received 
notice.  Afterwards,  In  June,  1908,  plaintiff 
made  due  proof  of  his  claim  In  the  bank- 
ruptcy proceeding,  and  there  was  paid  to  him 
the  pro  rata  share  so  on  deposit,  It  being 
stipulated  In  the  record  that  plaintiff  during 
the  pendency  of  these  proceedings  "collected 
from  the  funds  duly  deposited  in  the  United 
States  District  Court  for  Massacbusetta  out 
of  which  the  dividend  in  composition  was 
paid,  w^lch  settled  all  claims  against  the 
Napier  Motor  Company  of  America,  his  div- 
idend upon  bis  claim  which  had  been  there- 
tofore proved,  to  wit,  one-third,  which  was 
the  same  dividend  which  all  other  creditors 
received  and  that  the  said  Ciairmonte  now 
holds  the  said  sum."  With  these  facts  before 
the  trial  court,  Judgment  was  rendered  in 
plaintiff's  favor  for  the  full  amount  of  20 
per  cent  of  the  purchase  price  of  the  car. 

There  is  nothing  In  the  record  Indicating 
fraud,  or  any  reason  why  the  discbarge  In 
bankruptcy  should  not  operate  as  a  release 
from  plaintiff's  daim  as  a  provable  debt 
Assuming  that  under  its  terms  the  appoint- 
ment of  plaintiff  as  agent  entitled  him  to  a 
commission  of  20  per  cent  upon  all  ma- 
chines sold  within  his  territory,  nevertheless 
the  defendant  possessed  the  right  to  make 
sales  conditioned  only  upon  the  payment  of 
•ncta  commission;  -  In  other  words.  If  under 
the  contract  a  commission  was  due,  It  be- 
came due  and  payable  when  ttie  sale  was  ef< 
fected.  The  agreement  for  commission  being 
for  the  payment  of  money  only,  It  must  be 
performed  Immediately  upon  the  thing  to  be 
d<me  being  exactly  ascertained.  Section  1657, 
Olv.  Code.  Nothing  to  the  contrary  appear- 
ing, it  will  be  presumed  ttat  the  law  ot 
Hassachnsettfl,  where  the  contract  was  made 
Is  the  same  as  that  declared  In  the  section 
of  the  Code  referred  to.  The  amount  of  this 
dalm,  then,  was  a  provable  debt  at  the  date 
of  the  adJndicatlDn  In  bankruptcy.  While 
plaintiff  was  not  a  party  to  the  cOtaipocOtloii, 
nevertheless,  with  full  knowledge  of  audi 
Gomposltldn,  be  mtmltted  himself  to  -the  }a- 
rlsdictlon  of  the  bankruptcy  conrt  viiien  he 
proved  and  presented  his  claim  against  the 
estate,  and  most  certainly  slMQld  be  be  bound 
by  tbe  composition  when  he  accepts  Its  terma 
and  receives  his  per  cent  nnd«r  tbe  terms  of 
the  stipulation  cefemd  to. 

We  are  of  oplnl<m  that  the  statement  of 
facts  dlsdoees  that  defendant  had  and  pos- 
sessed no  Interest  wlHitever  In  the  draft  or 
its  proceeds,  and  that  plaintiff,  by  becoming 
a  party  to  the  bankruptcy  prociaedlngs,  to 
concluded  by  the  composition  and  his  receipt 
of  tbe  amount  thereof  under  an  agreement 


that  the  same  settled  all  daims  against  the 
company. 

The  Judgment  is  reversed  and  cause  re- 
manded, with  instructions  to  Hie  trial  court 
to  render  Judgment  In  favor  of  defendant, 
and  against  plaintiff  for  coata. 

We  concurs    SHAW,  J.',  TAOQABT,  J. 


(U  Cal.  A.  278) 
JOHNSON  T.  SOUTHERN  PAG.  CO. 
(Civ.  683.) 

(Court   of  Appeal,   Thlid   District  CUifomla. 

Sept  9,  1909.    Rehearing  Denied  by 

Supreme  Court  Nov.  4,  1909.) 

1.  RAiutOAOS  (I  250*)— Fkncks— PAittmi  TO 
Maintain— iNJuitT  to  Stock— litABiurr  o* 
Lbssck  Boad. 

Under  Oiv.  Code.  I  486,  requiring  railroads 
to  maintain  fencea  beside  their  tracks,  and  mak- 
ing them  liable  fer  injuries  to  stock  through  fail- 
are  80  to  do,  a  lessee  of  a  road  in  control  there 
of  and  operating  trains  over  tbe  same  is  witltin 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Btulroada^ 
Cent  Dig.  |  814;   Dec.  Dig.  |  269.*} 

2.  Ratlboaos  (i  108*)  —  Opebation  —  "Faii- 
OES"— Dtrrr  to  Maintain— Gates. 

Under  Civ.  Code,  {  485,  requiring  railroads 
to  maintain  fences  beside  their  tracks,  a  gate 
is  a  part  of  the  fence,  and  the  road  is  under  tbe 
same  dnty  to  erect  gatas  in  tbe  first  instanee 
and  keep  them  in  repair  when  erected  aa  it  is 
regarding  any  other  part  of  the  fence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  f  108.* 

For  other  definitions,  see  Words  and  Phnaea, 
VOL  8,  pp.  2746-2747 ;   voL  8,  p.  7662.] 

8.  RAII.B0A0S  (i  448*)— Ofekation— FEHqEB— 

iNjuBT  TO  Animal*— STrmciENOT  or  Bvi- 

DBNCe. 

Under  Civ.  Code,  i  485,  reqniring  railroads 
to  maintain  anfficient  fences,  and  making  them 
liable  for  injnrles  to  animals  through  faUnre  so 
to  do,  evidence  in  an  action  for  injuries  to  mules 
that  defendant  railroad's  gate  was  out  of  repair, 
that  defendant  had  notice  thereof,  that  the 
needed  repairs  were  not  made  until  after  the  ac- 
ddent  and  that  tbe  mules  escaped  tbrongli  the 
defective  gate  without  plaintiff's  fault,  made  out 
a  prima  ude  case  of  negligence  againat  defend- 
ant 

(Ed.  Note.— Fer  other  eases,  see  Railroads, 
Cent  Dig.  H  1008-1620;  Dea  Dig.  i  44a*) 

4.  RAtLBOADS  (i  413*)— Ofebation- Fences— 
Oatbs— DvTT  or  Railboad  to  K^  Qtxm 
Closed— Cabs  Rjequibeo. 

Under  said  section,  a  railroad  erecting  and 

riirintaining  a  good  and  sufficient  gate  is  require 

ed'  to  exercise  only  reasonable  diligence  in  keai>- 

ing  the  gate  dosed. 
[Eld.   Note.— For  other  cases,   see  Railroads^ 

Cent  Dig.  f|  1459-1473;   Dec  Dig.  I  418.*] 

6.  RAiLBOAoa  (i  441*)  — Fences  — Detectivx 

FkNCB  —  INJUBIEB  TO  AHIlf AI.8  —  ACTIONS  — 

BuBDER  or  PBOOr. 

In  an  action  under  said  section  for  injuries 
to  plaintiff's  mulea,  where  it  appeared  that  de- 
fendant railroad  knew  that  a  gate  was  defective 
and  had  anffident  time  to  repcur  it  defendant 
had  the  burden  of  showfaig  that  the  mules  «»■ 
caned  without  its  fault;  plaintiff  not  being  re- 
quired to  explain  how  the  gate  came  to  be  open. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  ti  1583-1587;    Dec.  Dig.  f  441.*) 
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0.  Ratlroads  (8  413*)— ITewces  — Defective 
Fence— INJCBY  to  Anihai^b— Actions— Db- 

CENSES. 

That  in  its   then  defective  conditios   the 
gate  might  have  been  opened  by  the  mules  them- 
selves -wonM  not  excuse  defendant  from  liability. 
[Ed.   Note.— For   other  cases,  -aee  Railroads, 
Cent.  Dig.  ii  1464-1472;    Dec.  Dig.  i  413.*] 

7.  Trial  (8  260»)— Ibstsuotionb. 

In  an  action  against  a  railroad  for  injury 
to  plaintiff's  mules  escaping  through  a  defective 
gate  in  a  fence,  where  the  court  instructed  the 
jury  pot  to  consider  any  testimonj;  as  to  negli- 
gence except  as  to  the  gate  and  its  condition, 
and  that  the  only  cause  of  action  was  for  dam- 
ages through  defendant's  failure  to  maintain  a 
sufficient  fence,  an  instruction  that  a  nonsuit 
had  been  granted  as  to  the  second  cause  of  ac- 
tion alleging  carelessness  in  operating  the  cars, 
and  that  the  sole  point  to  be  considered  was 
whetber  defendant  nad  maintained  a  sufficient 
fence,  was  properly  refused. 

[EM.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  88  e51-65»;  Dec.  Dig.  8  20a.»] 
a  Appeal  and  Ebbor  (8  867*)— Order  Deh*- 

ii»o  New  Trial— Matters  Reviewable. 
The  action  of  the  conrt  in  improperly  grant- 
ing ot  refusing  a  nonsuit  is  an  error  of  law 
whether  made  on  the  opening  statement  of 
counsel  or  after  the  close  of  the  evidence,  and 
may  be  reviewed  on  appeal  from  ata  order  deny- 
ing a  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  8  3476 ;  Dec.  Dig-  8  8«7.*] 

Appeal  from  Superior  Court,  Pla«er  Coun- 
ty;  J.  E.  Prewett,  Judge. 

Action  by  E.  E.  JoboBon  against  the  South- 
eriU  Pacific  Company.  From  an  order  deny- 
ing Its  motion  for  a  new  trial,  defendant  ap- 
peals.   Affirmed.    - 

Tuttle  &  Tuttle,  for  appellant  T.  A.  Du- 
ryea,  foj*  respondent. 

•  'CHIPMAJ^,  P.  J.  Action  for  damages  for 
{ojury  to  certain  mules  by  defendant's  cars. 
Tbe  cause  was  tried  by  a  Jury,  and  plaintifT 
bad  the  verdict  on  which  judgment  was  en- 
tered for  1796.  Defendant  appeals  from  the 
order  denying  Its  motion  for  a  new  trial. 
The  pleadings  are  verified. 

The  complaint  alleges  the  corpdrate  ca- 
pacity of  defendant,  and  "that  during  all 
the  times  herein  mentioned  tbe  said  defend^ 
ant  corporation  was  in  the  possession,  .con- 
trol, and  operation  of  that  certain  railroad 
located  and  extending  from  the  town  of  Rose- 
vllle,  county  of  Placer,  state  of  Califorola. 
nortberly  tbrdngh.  the  western  part  of  said 
county  and  beyond,  to  and  through  the  state 
of  Oregon,  And  known  as  the  'California  Cen- 
tral Railroad,'  and  during  all  of  said  times 
tbe  said  defendant  was  engaged  in  the  opera- 
tion of  its  engines  and  cars  over  and  along 
the  said  railroad."  These  averments  are 
not  denied.  It  is  further  alleged  that  plain- 
tiff was  at  all  said  times  "in  the  possession 
and  occupancy  as  tenant  of  that  certain 
farm"  (describing  it)  "and  through  and  over 
which  said  farm  tbe  said  'California  Central 
Railroad'  extended  during  all  the  times  here- 
in mentioned;    that  during  all  of  tbe  times 


herein  mentioned  It  was  the  duty  of  said 
defendant  corporation'  to  maintain  a  good 
and  sufficient  fence  on  either  or  both  sides 
of  the  said  railroad  yvhere  tbe  same  extend- 
ed through  and  over  the  said  farm  as  afore- 
said." It  is  then  alleged  that  plaintiff  was 
on  February  11,  1905,  ,the  owner  of  certain 
four  worii  mules  of  the  value  of  ?1,000,  which 
were  then  "upon  pasture  on  the  said  farm" 
and  that  on  said  day  "said  defendant;  dis- 
regarding its  duty  In  that  behalf,  failed. 
refused,  a^d  neglected  to  maintain  a  good 
and  sufficient  fence  on  tbat  side  of  said  rail- 
road on  said  farm  on  which  the  said  four 
mules  were  at  pasture  as  aforesaid;  and  by 
reason  of  such  failure,  refusal,  and  neglect 
of  said  defendant  to  maintain  such  good  and 
sufficient  fence,  as  aforesaid,  and  without 
fault  or  neglect  upon  tbe  part  of  plaintUE, 
the  plaintlfTB  aaid  four  mules  on  or  about 
said  11th  day  of  February,  1905,  escaped 
from  tbe  said  pcemlses  and  strayed  upon  tbe 
fxack  and  ground  of  the  said  railroad, 
and  the  engine  and  cars  of  tbe  said  defend- 
ant, while  being  then  and  there  operated  and 
mn  over  and  along  tbe  said  railroad  by  tbe 
agents,  servants,  and  employes  of  said  de- 
fendant, then  and  there  ran  over,  against, 
and  upon  said  four  mules,  so  that  two  of 
said  mules  were  then  and  there  Idlled  and 
destroyed  and  tbe  other  two  of  said  mulea 
were  then  and  there  so  maimed  and  crippled 
tbat  they  were  from  thence  and  now  are 
almost  wholly  unfit  for  us&"  It  is  further 
alleged  tbat  plaintiff  expended  tbe  sum  of 
121  for  medicines  and  tbe  services  of  a  vet- 
erinary Bucgeoa  in  tbe  care  and  treatment 
of  said  last-named  mules.  There  is  a  sec- 
ond count  in  tbe  complaint  alleging  tba^  the 
injuries  complained,  of  resulted  from  the 
negligent  and  careless  maaagemuit  of  de- 
fendant's cars.  .A  motion  for  a  nonsuit  wnp 
granted  as  to  this  co«nt. 

'  There  was  evidence  that  a;^  tbe  times  men- 
tioned in  tbit  Qompialnt  plalotis  was  lessee 
and  in  tbe  .occupancy  of  laud  bordering  on 
the  rigl^  o^  nray  and  track  of  ^e  California 
Central  Railroad  near  the  town  of  Lincoln, 
Ptocer  county,'  and  t^it,  tbe  defendant  was 
at  all  said  tlmea  engaged  ^  <^)erating  its 
engiqee  '«nd  cam  over.aoMl  along  tbe  aaid 
railroad.  ,  On  the  evening  of  February  10. 
1905,  plaintiff  tuimed  out  to  pasture  on  said 
land  certain  malesk  and  that  during  that 
night  four  of  tbeae  mules  strayed  upon  said 
railroad  track,  were  run  down  by  deC^Mlant's 
engine  and  cars  while  on  said  track,  and  two 
were  killed  and  two  badly  crippled;  tbat 
these  mules  escaped  through  a  gate  leading 
from  plaintiff's  pastnre  to  and  across  said 
track  to  tbe  public  highway  on  tbe  (H>l>08lte 
side  of  said  track;  that  tbls  gate  was  one. 
but  not  the  only,  means  by  which  plaintiff 
could' reach  theblgbway  and  was  so  used  by 
plaintiff.    It  was  what  Is  called  a  slide  gate. 
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not.  oa  blag«8,^  aud  constituted  part  of  tbe 
fence  built  by  the  railroad  company  {n  fen- 
cing its  track,  and  was  placed  there  for  tli« 
convenience  of .  the  landowner.  It .  was  fas- 
tened at  the  end  where  it  was  opened  by  slip- 
ping some  inches  between  two  upright  posts 
intended  to  receive  it,  and  to  open  it  the  gate 
was  pushed  back  sldewise  and  swung  around 
the  requisite  distance  to  permit  passage 
through  it  The  plaintiff  testified :  "The  top 
board  of  the  gat«  was  broken  and  one  of 
the  rear  posts  in  the  back  of  it  was  broken 
ofF  in  the  top  of  the  ground  where  the  gate 
swung  on,  and  the  top  board  of  the  gate  it- 
self was  about  |.4  or  15  inches,  where  nailed 
on,  broken,  and  it  would  not  shove  in  be- 
tween tt^e  boards  more  than  a  couple  of  iodieB. 
Where  it  was  closed,  it  would  not.  go  in 
more  than  a  couple  of  Incbea.  Wliea  tbe 
gate  was  open,  it  would  have  a  tendency  to 
sag  in  the  middle,  towards  the  tiadt.  The 
two  posts  09. which  the  gate  was  adjusted 
were  ao  close. together  on  acconnt  of  ttiis  sag- 
ging that  it .  could  not  be  shoved  between 
them."  He  was  asked  if  he  had  previously 
called  the  attention  ot  the  company  or  any 
of  its  agents  or -employte  to  the  condition  of 
the  gate,  and  answered:  "I  asked  the  fore- 
man about  a  month  before  for  a  new  gate 
In  place  of  the  one  that  was  there.  I  told 
him  ttie  gate  was  in  a  bad  condltton,  aiid  I 
wanted  a  new  gate  in  place  of  It  I  tliink 
I  mentioaed  it  to  him  several  times  btfore 
the  mules  were  killed.  Two  or  three  days 
after  the  mules  were  killed,  I  ootloed  there 
were  two  ties  lyiag  this  side  of  tlie  gata 
I  supposed  th^  were  posts  for  the  rear  end 
of  the  gatei"  The  .day  befove  the  accident 
plaintiff  passed  through  the  gate  with  » team 
and  left  it  dosed;  L  e.,  be  pushed  the  gate 
between  the  posts  a  couple  of  Inches  as  flir 
as  it  would  9a.  He  did  not  see  tiie  gate 
again  imtll  the  next  morning;  when  be  f  omid 
It  dosed,  and  «as  told  by  tiie  feseman  of 
the  ssctl(»  that  a  couple  of  rnnUs  had  been 
UUed,  wbidL:  proved,  to  be  ptointurs.  He 
observed  by  the  tratts,  as  others  did;  that 
the  nndea  escaped  throngta  this  gate.  Wit- 
ness Kiikham  testlfled  for  deMnflant  ttiat  he 
was  1b  tbe  employ  of  the  defendant  at  the 
tlma  He  testified:  "My  poeltton  was  sec- 
tion fereman.  My  dutlee  wen  to  keep  up 
the  tracks,  repair  fences,  and  see -that  every- 
thing was  k^  In  shape.  •  *  *  me  du- 
ties of  a  SBCtioQ '  lk>reman  are  to  repafi'  the 
track,  keep  the  fences  In  shape;  and  repair 
Uw  gates  when  tn  bad  order."  He  also  tee- 
tlAM  Uiat  the  moming  after  the  nlgbt  when 
the  moles  were  killed  he  found  the  gate 
'Stride  open"  and  diaeed  It.  He  also  testlfled 
that  he  repaired  the  broken  board  on  top 
of  the  gate  "about  four  days  before  the  ac- 
cident," and  that  "the  gate  would  slide  in 
between  the  poets-  five  or  six  Inches."  "Wlt- 
nese  Raner  for  defendant  testlfled ;  '^  was 
employed  by  the  Southern  Pa«lBc  In  Febru- 
ary, 1900,  as  trackwalker.    My  duties  were 


to  take  care  -of  all  switch  Hues  .<^nd  watch 
for  lost  bqlts,  br(d(ea  rails,  and  fe^oee  when 
down. .  I  bad  to  see  that  gates  wece  closed 
when  not  in  use;  I-  had  occasion  to  go  by 
the  Hemphill  ranch  (the  land  in  question) 
every  day.  I  remember  tbe  killing  of  tbe 
mules.  I  walked  by  the  scene  of  the  accldeat 
the  day  before  the  mules  were  killed  about 
11  o'clock  in  the  forenoon.  The  gate  was 
closed  then."  He  testified  further :  "I  know 
that  repairs  were  made  upon  the  gate  short- 
ly before  the  accident  Tliese  repairs  cok- 
sisted  of  fastening  the  top  board  and  latch- 
ing the  gate  on  the  post  where  the  gate  goes 
into  it.  I  was  present  when  it  was  done  by 
the  section  foreman,  Kirkham.  •  •  «  Mr. 
Kirkbam  put  in  new  posts  and  straightened 
them  so  that  the  gate,  oouid  go  In  between 
them."  Klrkham  In  his  testimony  said  noth- 
ing about  putting  in  new  posts.  Plalntimi 
witnesses  testified  that  the  gate  was' not  re<> 
paired  before  the  accident,  and  the  Jury  must 
have  found  that  Klrkham  and  Raner '  were 
mistaken  in  this  part  of  their  testimony. 
There  was  no  direct  testimony  as  to  how 
the  gate  came  to  be  open.  The  evidence  left 
no  doubt  that  the  mules  escaped  from  the 
pasture  througji  this  gate.  There  was  evi- 
dence tending  to  ahow  that  the  gate  mlgbt 
have  iMan  opened  by  the  mules  or  other  ani- 
mals rubbing  or  pushing  agalAst  It  E^hln- 
tiff  testlfled  (nferrlng  to  tbe  two  posts  be- 
tween which  the  gate  was  held  when  closM): 
"Those  two  posts  were  sloughed  around  out 
of  their  natural  and  proper  position  so  that 
they  faced  out  They  were  not  parallel  with 
tbe  gate.  The  gate  was  about  15  feet  long. 
If  any  mules  or  stock  rubbed  against  tbe 
gkto,  tt  wonld  have  a  tendency  to  move  it 
from  the  posts,  and  the  springing  of  the 
gate  would  move  ft  out  between  the  two 
posts."  And  this  witness  testified  that  an 
animal  could  easily  rub  the  gate  out  where 
It  was  fastened  between  the  posts  on  account 
of  not  admitting  in  far  enongfh  to  hold  itself. 
Plaintiff  also  testlfled:  "There  were  four 
boards  to  the  gate.  With  the  top  board  off 
the  gate  "was  still  sufficient  to  turn  stock 
when  the  gate' was  properly  closed.  '  My  com- 
plaint was  that  there  were  these  two  posts 
between  which  the  gates  slided  that  were  so 
tightly  closed  that  it  was  dlfllcult  to  slide 
tlie' 'gate  In  and  fasten  the  gate,  •  •  * 
with  tbe  gate  In  that  condition  so  that  the 
boards  would  slide  between  the  poets  a  couple 
of  inches.  It  was  sufficient  to' hold  the  gate 
In  place.  .It  would  have  to  be  moved  back 
before  it  would  swing  one  way  or  the  other 
at  least  a  couple  of  Inches  to  be  free  from 
tbe  posts." 

Appellant  contends  that  this  admission  of 
plaiutlff  should  defeat  his  claim;  that,  U 
the  gate  was  sufficient  to  turn  stock  notwith- 
standing the  top  board  was  broken,  and,  If 
with  the  gate  closed,  as  plaintiff  testified  he 
closed  It,  the  gate  would  turn  stock,  defend- 
ant should  not  be  held  liable^  It  being  con- 
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ceded  that  the  mules  escaped  through  the 
open  gate.  We  do  not  understand  plaintiff's 
testimony  to  be  that  the  gate  was  sufficient 
to  turn  stock.  What  the  Jury  Inferred  and 
might  properly  have  Inferred  from  his  tes- 
timony that  so  long  as  the  gate  kept  its  posi- 
tion when  closed  it  would  turn  stock.  His 
complaint  was  that  It  could  not  be  securely 
fastened  because  of  the  condition  of  the 
posts;  that  It  had  so  slight  a  hold  that  the 
rubbing  of  animals  against  it  would  cause  it 
t«  open.  The  statute  law  on  the  subject  is 
round  in  section  485  of  the  ClTll  Code,  and 
provides  as  follows :  "EUiilroad  corporations 
must  make  and  maintain  a  good  and  suffi- 
cient fence  on  either  or  both  sides  of  their 
track  and  property.  In  case  they  do  not 
make  ajid  maintain  such  fence,  if  their  en- 
gines or  cars  shall  kill  or  malm  any  cattle 
or  other  domestic  animals  upon  their  line 
of  road  which  passes  through  or  along  the 
property  of  the  owners  thereof,  they  must 
pay  to  the  owner  of  such  cattle  or  other 
domestic  animals  a  fair  market  price  for  the 
same,  unless  It  occurred  through  the  neglect 
or  fault  of  the  owner  of  the  animal  so  killed 
or  maimed." 

.  Defendant'  makes  the  following  points; 
(1)  There  is  no  evidence  that  defendant  was 
tlte  owner  of  the  road;  citing  Fontaine  v. 
a  P,  K.  R.  Co.,  54  Oal.  645-  (2)  The  gate 
was  used,  for  pjainjtUf's  cenventence  alone, 
i^nd  was  a  private  gftte  into 'bis  own  iands 
and  no  duty  devolved  on  defendant  to  main- 
tain the  same.  (3)  The  evidence,  does  not 
show  that  defiendant  failed  to  maintain  ;a 
good  and  /gufflcient  fence.  Some  alleged  er- 
.rors.of  law  are  also  pointed  out 

In  Fontaine  v.  8..  P.  K.  R.  Co.,  supra.. the 
question  was  whether  -  the  company  i  wjhich 
built  and  owned,  the  road  was  liable  for  in- 
juries to  stock  cpomiltted  by  tb^  lessee  of 
said  company,  the  Central  Pficiflc  Railroad 
Company.  The  court  held  th&t  the  owijilng 
company  was  liable,  but  it  did  not  bold  that 
the  lessee  was  not  atoo  liable^  Indeed,  the 
cases  cited  In  the  opinlos.  hold  tl^at  both 
were  liable.  Mr.  Thompson  cites  several  cas- 
es holding  that  the  liability  extends  ,to  the 
lessee  of  a  railroad.  2  Thompson  on  Negli- 
gence, S  2049.  We  think  the  fact  being  ad- 
mitted that  defendant  was  in  the  possession, 
control,  and  operation  of  the  railroad — i.  e., 
lessee  of  the  road — and  was  operating  trains 
and  running  engines  over  the  track  when  the 
animals  were  killed,  the  defendant  is  brought 
within  the  statute.  It  requires  no  wider  in* 
terpretation  to  so  hold  than  that  the  right  of 
action  accrues  not  only  to  the  owner  of  the 
tand  but  also  to  his  lessee,  as  was  held  in 
Walther  t.  Sierra  Ry.  Co.,  141  Cal.  288,  74 
Pac.  840.  The  gate  was  part  of.  the  fence, 
and  the  statute  applies  to  ail  parts  of  the 
fence.  The  railroad  company  Is  under  the 
same  duty  to  erect  gates  In  the  first  Instance 
and  keep  them  In  repair  when  once  erected. 
Its  It  Is  in  regard  to  any  other  part  of  the 
fencei,    2  Thompson  on  Negligence,  |  2058, 


and  numerous  cases  there  Cited.  It  waa 
proven  that  the  gate  was  out  of  repair,  and 
was  not  "good  and  sufficient"  for  the  t>ur- 
pose,  and  that  defendant  had  notice  of  the 
fact ;  and  there  was  evidence  that  the  needed 
repairs  were  not  made  until  after  the  acci- 
dent. As  it  was  the  duty  of  defendant  not 
only  to  "make"  but  to  "maintain  a  good  and 
sufficient  fence,"  and  as  the  Injured  mules 
escaped  through  the  defective  part  of  the 
fence,  without  fault  of  the  plaintiff,  these 
facts  unexplained  make  a  prima  facie  case 
of  negligence  against  the  defendant.  McCoy 
V.  California  Pac.  R.  Co.,  40  Cal.  532,  6  Am. 
Rep.  623.  In  the  case  cited  It  was  held  that 
the  railroad  company  operated  its  road  at 
its  peril  when  left  unfenced,  and  that  the 
adjoining  landowner  could  recover  for  live 
stock  Injured  by  defendant's  cars,  although 
he  turned  the  stock  out  knowing  that  the 
track  was  not  fenced.  Had  the  defendant 
erected  and  maintained  a  good  and  sufficient 
gate,  It  would  have^  been  required  only  to 
exercise  reasonable  diligence  In  keeping  the 
gate'closdd.  Mr.  Thompson  says:  "As  these 
gates  and  bars  are  part  of  the  statutory 
fence,  the  duty  Of  the  railroad  company  to 
keep  Its  fence  In  repair  requires  It  to  use  due 
tlUigence  to  keep  them  closed.  Reasonable 
bare,  ^however,  is  all  that  is  required.  It  is 
hot  bound 'to  keep- a  fecial  patrol  snffldent 
to  discover  immeditltcly  when  gates  are  e^tt. 
It  cannot  be  charged  with  ■negligence  until  it 
has  had  reasonable  time'  to  make  the  dls- 
■eovery,  or  has  fbUed  to  take  proper  action 
after  notlfloiition."  2  Xhompson  on-Neglt- 
gence,  g  2059,  and  esses  lAiere  CltM; 

Plaintiff  was  not  frilled  npoh  to-  explain 
bow  the  gate  came  to  be  open.  -Being  known 
by  defendant  to  bie .  defective  and  sufficient 
timo  given  It  to  make  the  necessary  repairs^ 
titfiL  burden  was  ui)On  .defendant  to:show  that 
the  mules  escaped  through  no  fhnlt  of  it. 
There  was  evidence  that  in  Its  :then  defective 
condition  tbe>  gate  .might  havebceU  opened 
fey  the  mules  tkemselvies.  But  tills  *ottld 
not'  excuse  defendant  from  UabtUty.  It  Is 
strongly  urged  thtt  the  gate  could  dcrt  have 
been  opfned.  Vy  the  mules-  wide  enough  to 
account  f^V' the.  tracks  to  appear  tbe  -Cull 
width,  and  that  the  only  reasonable  cxplftna- 
tlon  ia,.tbat-floa>e  person  must  have  opened 
the  gate  wide  iiuid  left  It  open.  Only  one 
wltneass,  Raner  for  deCenflant,  stated  that 
the  tracks  sliow^d  the  full,  width  of  th«.gate, 
and  hia  testimony  oq  the  point  was  inherentr 
ly  improbable.  He  testified  that  he  noticed 
the  tracks  as  be  rode  along  the  .track  on  a 
hand  car,  6P  feet  distant,,  the  next  morniog 
after  the  mules  escapedi.  .The  vtber  wit- 
ueeses  testified  to  seeing,  the  tracks,  .but  did 
not  locate  them  with  reference  to  tbe  apace 
in  tbe  opening.  At  most,  it  may  be  said  that 
there  is  no  satisfactory  explanation  aa  to 
how  the  gate  came  to  be  open,  and,  as  It  was 
shown  not  to  have  been  "good  and  suffldeBt," 
defendant  has  failed  to  excuse  its,  negllgenoa. 

Defendant  requested  an  instruction  inform- 
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Ing  the  ]iii7  thAt  a  nmimiit  had  bees  gvaated 
as  to  tbe  second  cauaa  of  action  alleging 
carelessnasB  In  operating  the  cub  and  di- 
recting the  jury  that  ttie  sole  point  tbcr 
were  to  consider  was  "whether  dfttaidant 
baa  or  has  not  maintained  a  good  and  suffi- 
cient fence  along  its  right  of  way."  Xbe 
court  gave  In  lieu  thereof  tbe  following  in- 
struction: "Yoo  are  not  to  consider  any 
testimony  as  to  car^esmeas  or  negUgence 
except  as  relates  to  the  gate  and  its  condi- 
tion." It  la  contended  that  tbe  defendant 
was  deprlred  of  a  substantial  right  to  its 
prejudice  because  the  Jury  w«e  not  spedf- 
ically  told  that  a  nonsuit  liad  been  granted 
as, to  the  second  cause  of  action.  So  far  as 
appears,  the  motion  was  made  and  the  mling 
of. the  court  aninninced  In  the  presence  and 
hearing  at  tbe  Jnry.  The  court  elsewhere 
told  tbe  luiy,  at  the  rsqveat  of  defendant, 
that  "tbe  complaint  of  plalntltt  eontalos  but 
one  cause  of  action,"  and  explained  tliat  the 
action  was  brought  to  recover  .  damages 
"caused  by  the  failure  of  defeodant  to  main- 
tain a  good  and  sufficient  fence  along  its 
rl«^t  of  way  across  tbe  Qvian  Bandi."  We 
cannot  see  that  the  Jury  was":  left  in  any 
doubt  of  the  real  issuer  or  that  tbe  Instruct 
tion  complained  of  "obly  served  to  befuddle 
the  Jury." 

A  question  was  asked  of  plalntUTs  witness 
whether  the  track- foneman  made  any,  state- 
OKnt  about  tb»  gate.  Tbe  wituesa  answered 
that  be  made  n»  statemeat.  Obrionsly  d^ 
fendant  wss<Dot  injured. by  tbe  answer.  . 

Tbfr  points  tbat  a  nonsuit  should  bare  been 
granted  to  bortb  causes  of  action  and  tbat  the 
general  demnrcer  to.  tbe  complaint  should 
bare  been  sustained  jrmt  mainly  upon  coo-. 
BldenUons  alceadyiidiayesad  eC.  <  It  was  not 
necessary,  to  allege  tliat  defendant  Is  ttae 
owaar .  of  tlw  reUread.  The  aTermente  of 
the  complaint  were  suffiaient  to  charge  tbe 
defendant  with.Uabllity. 

Bespondent  makes  .the  point  that  the'  or- 
der denying  the  motion  for  a  nonsuit  cannot 
be  reviewed  vhere  tbete  Is  n»  appeal  from 
tbe  Judgment;  dtiag  Merced  Bank  t.  Ivett 
(Cal.  App.)  98  Pac.  383.  Tbe  syllabus  of 
tbe  case  so  states.  Tbe  opinion  stated  that 
tbe  order  denying  tbe.  motion  for  a  nonsuit 
"was  made  upon  'the  sole  ground  of  tbe  in- 
sufficiency of  ttae  complaint  But  the  suffi- 
ciency of  the  complaint  cannot  be  Inquired 
Into.  Cases,  supra.  For  like  reasons  we 
camiot  consider  tbe  demurrer,  as  tbat  goes 
to  tbe  sufficiency  of  tbe  complaint"  The 
syllabus  is  not  borne  .put  by  tbe  text  which 
latter,  It  must  be  confessed,  is  not  quite 
clear  as  to  what  was  intended  to  be  held. 
In  Oreen  t.  Duvergey,  146  Cal.  879,  80  Pac. 
234,  the  court  said:  "The  action  of  the 
court  in  improperly  granting  or  refusing  a 
nonsuit  is  also  an  error  of  law,  whether  made 
upon  the  opening  statement  of  counsel  or  aft- 
er the  close  of  the  evidence  in  tbe  case," 


and  .aay  'be  reviewed  on  an  ai^tpeal  from  an 
order  denying  a  motion  for  a  new  trlaL 
The  order  appealed  from  Is  affirmed. 

We  concur:  BURNETT,  X;  HART,  J. 


CITT  OF  UOa  ANGmLES  r.  LELANDB,  City 
Clerk.    (ClT.  608.) 

(Court  ot  Appeal,  Second  District  California; 
Sept  10,  lOC^.     Rekearing  Denied  by  Su- 
preme Court  Nov.  4,  1909.) 

1.  MUKICIPAI.  COSPOBATIONS  (I  266*)— Stbbet 
Ihpbovementb— Statutes— Bepea.1.. 

Sidewalk  Act  March  6,  1909  (St.  1909,  p. 
179,  c.  115)  S  20,  ezpresslv  declares  that  It  la 
to  be  deemed  a  repeal  of  tne  Vrooman  act  (ap- 
proved March  18,  1885  (St.  1885,  p.  147,  a 
153]),  and  the  several  acts  amendatory  thereof 
and  supplemental  thereto,  so  far  as  the  sam^ 
relate  to  sidewalks'  and  tne  constraction  there- 
of, and  to  assessments  to  be  made  and  the  en- 
forcement of  payments  for  the  construction  ot 
snch  sidewalks;  bat,  as  to  all  other  street  im- 
provements, it  lis  declared  that  the  Vrooman  act 
shall  not  be  deemed  repealed  or  affected  by  the 
act,  which  contains'  a  new  scheme  for  construct- 
ing udewalks  and  assessing  tbe  entire  cost  there' 
of  on  the  frontace  on  the  side  of  tbe  street  on 
which  the  sidewalk  Is  laid.  Section  6  (page  171) 
declares  the  constructlota  of  sidewalks  to  hi  of 
peculiar  and  special  benefit  to  the  property 
fronting  on  it,  and  not  to  any  other  property^ 
and  tbe  expense  of  the  portion  of  the  w^rlf  at 
a  street  intersection  is  required  to  be  paid  out 
of  the  city  treasury.'  Section  19  proviaes  that 
the  act  may,  at  the  election  of  the  council,  be 
used  in  the  construction  of  curbing  also.  Held 
tbat,  such  sidewalk  act  repeals  th^  'Vrooman 
act  as  to  the  construction  of  sidewalks,  and 
does'  not  merely  provide 'an  alternative  method 
f6r  conMiraiiting  ne  same.  ' 

(Bd.  Note.— For  Other  cases,  see  Manidpal 
Corporations,  Ce^t  Dig.  I  712;.  D^  0^,'f 
2CG.»]  ,     ,  ^  ,    ,  ; ,. 

2.  SxATuris  (i  170*)  —  Repeal— Rs-jbnact- 

UJENT. 

The  'Vrooman  kct  having  been  repealed  by 
the  sidewalk  act,  Ote  re-enactme&t--of  section  a 
o<;the  ViDoman__5ct;j(8t_18§5.  .p.^>jl7,  c,  153) 


on  April  21,  1909  (St.  1909,  p.  1017,  c.'  676)'. 
with  the'  word  "sidewalks"  therein  dra  hot  ren- 
der the  sMt  araki  operative  as  to  sklewalks,  the 
subject  of  sidewalks  not  being  la  any  .way  g^r^ 
mane  to  the  purpose  of  the  amendment,  which 
purpose. was  to  strike  from  the  section  the  clause 
relating'  to  change  of  grade,  which  had  been 
elsewhere  provideil  for,  and  tbe  restatltig  of  tbe 
entire  section,  .including  such  word,  behkg  merely 
in  compliance  witii.  Const,  art.  4,  §  24,  requite 
ing  the  amended  section  to  t>e  re-enact#d  and 
published  at  length  as  amended,  and  tbe  fallnre 
to  eliminate  the  word  "sidewalks"  tnlght  be  at- 
tributed to  inadvertence  on  the  part  of  the  Judi- 
ciary committee  to  which  the  amendment  was 
referred:  "  " 

(Ed.    Note.— For   other  casesf.    see   StatuteSi 
Cent  Dig.  §|  245,  249;   Dec.  Dig.  {  ITO.*] 

3.  Statutes  (f  159*)  —  Repeal  by  Impuoa- 

.TION. 

The  rule  that  the  repugnancy  between  two 
statutes  should  be  very  clear  to  warrant  a  hold- 
ing that  tbe  later  in  time  repeals  the  other,  when 
it  does  not  in  terms  purport  to  do  so,  has  pecu- 
liar force  in  cases  of  laws  of  special  applica- 
tion, which  are  never  deemed  repealed  by  gen- 
eral legislation,  except  upon  the  most  anegnivo- 
cal  manifestation  of  intent  to  that  effect. 

[Ed.    Note.— For-  other    Cases,    see    Statutes, 
Cent  Dig.  {{  229,  231 ;   Dec.  Dig.  |  159.*] 


*ror  other  caats  see  sam*  topte.aad  secUon  NUMBBR.la  fiov.  *  Am.  Pigs.  1W7  to  dat«,  *  aaperter  Iiiil«z<s 
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4.    STATCTBS   d   ]S6*>— BXPEAZ.  BT  iHAIIVBBT- 
EHCE. 

The  theory  of  repeal  by  inadvertence  is  not 
to  be  conBidered  if,  Dy  the  application  of  any 
rule  of  construction,  another  result  may  be  ar- 
rived at. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  |  228;   Dec.  Dig.  (  158.»] 

Q.  STATgrsB  (J  230*)— GoNKTBUoinoiT— AJCBiro- 

ATOBT  AND  Amended  Aotb. 

An  unconstitutional  amendatory  act  cannot 
be  considered  as  affecting  for  pnrposes  o^  con- 
Btruction  the  law  as  it  stood  prior  to  the  enact- 
ment of  such  act. 

[£}d.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  8  311 ;   Dec.  Dig.  {  230.»] 

Petition  by  the  City  of  Los  Angeles  for 
writ  of.  mandate  against  Harry  J.  Lelande,  as 
City  Clerk  of  the  City  of  Los  Angeles.  Writ 
denied. 

Leslie  R.  Hewitt,  City  Atty.,  and  Edward 
B.  Young,  Deputy  City  Atty.,  for  petitioner. 
Arthur  M.  Bills,  for  respondent 

PEE  CURIAM.  Petition  for  writ  of  man- 
date. This  to  an  application  for  a  writ  of 
mandate  to  compel  respondent,  as  city  clerk 
of  the  petitioning  city,  to  certify  to  the  pas- 
sage of  an  ordinance,  by  the  common  council 
of  that  dty,  ordering  certain  street  work 
(which  Includes  the  conMruetlon  of  sidewalks) 
under  Troomao  Act  (St  1885,  p.  14T,  c.  153). 
Respondent  bases  his  refusal  to  do  this  upon 
the  conteatlon  that  the  Vrooman  act  in  so 
far  as  It  was  applicable  to  the  construction 
of  sidewalks,  was  repealed  by  the  sidewalk 
act  which  was  approved  March  6,  1909  (St 
1909,  p.  ler,  c.  IVSi,  and  took  effect  before 
the  date  of  the  passage  of  the  ordinance,  to 
wit,  May  11,  1909.  Petitioner  in  response  to 
this  contends:  (1)  That  the  sidewalk  act  pro- 
Tides,  an  alterative  procedure  only;  (2)  that 
if  it  be  conceded  that  it  was  intended  to  re- 
peal the  Vrooman  act  with  respect  to  side- 
walks, nevertheless,  by  reason  of  the  re-enact- 
ment of  section  2  of  the  Vrooman  act  on 
April  VI,  1909,  which  act  took  effect  imme- 
diately, with  the  word  "sidewalks"  therein, 
this  act  again  became  operative  as  to  side- 
walks (St  1909,  p.  1017,  c  67S) ;  and  (3)  that 
by  amending  the  Vrooman  act  on  March  18, 
1909,  by  adding  a  new  section  thereto,  num- 
bered 56  (St  1909,  p.  899,  c  261),  relating  to 
bids  for  doing  work  on  sidewalks  and  curb- 
ing, the  Legislature  evidenced  its  Intent  that 
sidewalks  should  still  be  constructed  under 
the  Vrooman  act  Some  question  is  also  sug- 
gested as  to  the  propriety  of  the  remedy  by 
mandamus ;  hut,  as  we  read  the  brief,  tbda  is 
based  upon  the  right  of  the  court  to  issue  a 
writ  in  this  particular  case  rather  than  upon 
any  question  as  to  this  being  the  proper  pro- 
cedure If  a  case  has  been  made. 

The  sidewalk  act  (section  20)  expressly  de- 
clares that  it  is  to  be  deemed  as  a  repeal  of 
the  Vrooman  act,  "and  the  several  acts 
amendatory  thereof  and  supplemental  there- 
to so  far  as  said  act  and  the-  several  acts 


aaen4atory  tlkere<tf  and  supplemnvtal  thereto 
relate  to  sidewalks  and  the  construction 
thereof,  aad  to  the  assessmentB  to  be  made 
and'  the  enforcement  oi  payments  for  the  er- 
penae  of  the  construction  of  such  sidewalks," 
but  as  to  all  other  street  work  and  improre- 
ments  it  la  declared  tliat  the  Vrooman  act 
"shall  not  be  deemed  as  r<epealed,  amended,  or 
affected  by  this  act"  It  contains  a  new  and 
complete  scheme  for  eonstrnctlng  sidewalks, 
and  assessing  the  entire  cost  thereof  on  the 
frontage  on  the  same  idde  of  the  street  that 
the  sidewalk  is  laid;  the  Legislature  appar- 
ently intending  thereby  to  relieve  the  proper- 
ty owner  on  the  opposite  side  of  the  street 
from  the  burden  imposed  upon  him  onder  the 
Vrooman  act  as  construed  in  MlUsap  v.  Bal- 
toxrr,  154  Cat  303,  97  Pao.  868.  The  construc- 
tion of  sidewalks  authorized  by  the  act  is 
declared  to  be  of  pecnllar  and  special  benefit 
to  the  pn^terty  fronting  on  it  and  not  to  any 
other  property  (section  6),  Indicating  an  in- 
tentton  to  relieve  from  the  district  aasess- 
ment  plan  under  which  the  ordinance  before 
tu  was  framed.  The  expense  of  the  portloo 
of  the  work  constructed  upon  an  Intersection 
or  croesing  of  the  street  is  required  to  be  paid 
out  of  the  city  treasary.  These  and  other 
provitrtona  of  the  act,  considered  in  connec- 
tion with  the  completeness  of  the  scheme  ea- 
tabllshed,  are  sufficient  to  Justify  the  infer- 
ence that  it  was  Intended  to  repeal  the  Vroo- 
man act  in  respect  to  the  construction  of 
sidewalks,  independent  of  the  express  repeal* 
Ing  clause  above  referred  to,  not  so  madi  hy 
implication  as  by  the  creation  of  a  'aabetltute 
method  inconalstent  with  the  Vrooman  act: 
Mack  V.  Jastro*  126  Cal.  190,  58  Pac.  872; 
Alameda  Co.  r.  Daltoa,  148  Cai.  246,  261,  82 
Pac  1060.  Bat  as  said  In  Santa  Gnu  Bode 
Ooj  v.  Lyons,  18S  Cai.  117,  66  Paa  SM,  as  to 
the  Mack-Jastro  Case,  this  is  not  a  case  In 
which  the  question  of  rqieal  by  implication  Js 
Involved,  but  a  question  of  enforcing  the  wUI 
of  the  Legislature  last  expressed  on  the  very 
same  subject 

The  view  e!ifremed  by  one  of  the  members 
of  this  court  at  the  oral  presentation  of  this 
canse,  that  the  sidewalk  act  should,  if  possi- 
ble, be  ccmsldered  as  an  alternative  method 
for  constructing  sidewalks.  Is  fnlly  met  by 
the  application  of  the  trule  "expressio  nnlas," 
etc.,  to  section  19  of  the  act.  By  this  section 
the  Legislature  expressly  provides  that  the 
act  may  at  the  election  of  the  council  be 
used  in  the  construction  of  curbing  also.  The 
absence  of  any  sncb 'provision  as  to  sidewalks 
clearly  Indicates  that  a  distinction  is  drawn 
in  this  respect  between  the  construction  <it 
curbing  and  the  construction'  of  sidewalks. 
We  do  not  think  the  other  acts  mentioned  op- 
erate to  repeal  the  sidewalk  act,  or  to  restore- 
to  the  list  of  improvements  authorized  to  be 
made  under  the  Vrooman  act  the  street  work 
which  Is  Included  in  the  term  "construction 
of  sidewalks."    The  application  of  the  rule 
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tt*t  repctfa^'linpllefctfon  !bi«  itot  tBToced; 
invoked  by  the  petttlasieir  with  respect  to  the 
lidewalk  act,  makeB  tbe  itaoce  Btroqcly  agaJart 
Ua  pcwitioa  hera^  in  tUmt  It  rellea  npon.  tte 
npeal  of  aspedkl  act  by  the  amoidaiaat  of 
a  Keneral  one.  A»  said  by  Jud£e  Oooley: 
•mm  repugnaney  between  two  statataa  abonid 
he  very  dear  tq  warrant  a  coort  holding  that 
the  later  in  time  repeal*  the  other  M^hen  it 
doea  not  in  terms  pnrport  to  do  lo.  Thisrnle 
has  peculiar  force  in  case  of  laws  of  special 
aniUcatlon,  whl<di  are  never  to  be  deiearad 
TCI>ealed  by  general  leglelatlon,  except  npaa 
tha  moBt'nneQalTOcal  manifestation 'of  intent 
to  that  effecL"  Const  LimK.  (7th  Ed.)  216. 
Clearly  in  this  connection  it  is  proper  to  con- 
sider the  Vrooman  act  as  a  general  law  relat- 
ing to  street  work,  and  the  sidewalk  act  as  a 
quedal  act  providing  a  qwdal  method  of  can- 
atmction  for  only  audi  particnlar  street  work 
as  is  conneoted  with  sidewalks^ 

This  inrlnciple  -was  applied  by  the  Bnpreme 
Court  in  People  t.  Padflc  Imp.  Co,  130  Cal. 
442,  62  Phc.  7S».  While  tbe  facts  of  Out  case 
were  such  that  It  may  be  said  tbe  mle  adopts 
ed  8npp<»led  the  poeitKm  here  taken  only  so 
far  as  the  question  of  the  repeal  of  the  side- 
walk act  is  to  be  oonsldered,  yet  the  reaaon- 
iat  upon  wbtdi  the  decision  inm  based  also 
sustains  «nr  view  that  the  ateendment  of  sec- 
tion 2  by  the  act  of  ^rU  2lBt  did  not  opetate 
to  restore  sidewalk  construction  to  the  im- 
provements authorized  to  be  made  nnder  tbe 
ytboman  iet  Here,  as  In  the  case  dted,  it 
is  apparent  that  in  so  far  as  the  amendment 
to  the  general  law  Is  concerned,  the  fact  that 
It  in  any  manner  mentions  the  subject-mat- 
ter of  the  spiocial  act  is  due  to  a  matter  of 
oOpylng.'  In  the  case'atibar  thtf  may  be  at- 
tributed either  to  iaadv^tenoaor  to  an  over- 
■Igtat  on  the  pbrt  of 'the- Judiciary  committee 
to  which  the.  amendment  was  refer  red,  who 
failed  to  ellmtaat»  t±i6  word  "sidewalka"  from 
the  section,  and  tkus  make  it  conform  to  the 
other  legislation  on  the: same  sbb(teot  at  tte 
same  session  of  the  Ijegislatnre.  The  evidcbt 
and  appasfently  sole  purpose  -of  the  aastsnd- 
ment  was  to  strike  from  the  section .  thft 
<dause  relating  .to  change  f)t  jfta4ea  vshleb  had 
been  elsewheie  and  btherwlsie  provided  for. 
Compliance  with  the  constitutional  mandate 
that  tbe  amended  section  must  be  re-enacted 
and  pnbllafaed  at  length  aa  amended  (Const 
art  4,  t  24)  made  it  aeceoaary  to  restate  the 
entire  section,  leaving  out  ctnly  the  pact  setatT 
ing  to  tbe  change  of  grade ;  and,  tm  the  re- 
peal of  the  Vrooman  act  hi  ration  to  aide- 
walka  was  of  such  a  character  tiUat  tbe 
phraseoldgy  of  the  act  remained  unchanged. 
It  would  be  8  «tralned  construction  ot  tbe 
seetioo  to  say  that  by  copying  the  sectlos  as 
It  stood  the  Legislature  Intended,  ta  restore 
sidewalks  to  the  operation  odC  the  act  merely 
because  this  word,  was  not  stridcen  out  The 
subject  of  sidewalks  was  »ot.ln  any  way 
germane  to  tbe  purpose  of  the  amendment 


Gertaialir:<aier«thebit  d  rtiSeeH  hy  tnaArerti' 
ence  la  not  to'  be  considered.  If,  by  the  appli- 
cation of  any  rule  of  constfijttlon,  another  vs-, 
suit  may  be  arrived  at'  'We  think  the  intent 
with  which  the  act  of  April  21St  was  passed 
Is  too  apparent  to  require,  such  a  construc- 
tion. The  rule  declared  hy  section  325  of  the 
Political  Code  that  where  a  section  or  part- 
of  one  is  re-enacted  for  the  purpose  of  amend- 
ing It  the  nnamended  part  la  deemed  not  to 
have  been  changed,  but  to  retain  the  status 
it  occupied  prior  to  the  amendment  also 
makes  for  the  same  Interpretation. 

We  do  not  lay  much  stress  upon  the  act  Of 
March  18th  adding  a  new  section  to  the  Vroo- 
man act  It  appears  to  be  conceded  that  the 
act  is  unconstltntional ;  and,  that  being  so, 
it  cannot  be  considered  as  affecting  the  law 
as  it  stood  prior  to  its  enactment  (Bx  parte 
Sohncke,  148  Cal.  262,  82  Fac.  956,  2  L.  B.  A.' 
[N.  S.]  813,  113  Am.  St  Hep.  236;  1  Suther- 
land, Stat  Cons.  [2d  Ed.]  p.  458),  but  peti- 
tioner contends,  neverthdess,  that  it  Indicates 
that  at  the  time  of  its  passage  and  adoption' 
the  Legislature  still  thought  the  Vrooman  act 
included  the  construction  of  sidewalks  in  It* 
provisions.  Treated  as  evidence  of  this,  it  is 
not  entitled  to  much  weight  It  constitution- 
al, its  enactment  would  not  be  entirely  idle^ 
as  it  may  be  applied  to  the  matter- of  curbing, 
which  it  includes,  aa  well  as  sidewalks. 

We  are  of  opinion  that  respondent  was 
Justified  in  refusing  to  certify  the  ordinance^ 
and  therefore,  tbe  writ  Is  denied. 


■  (MOr.  aii 
WIIXJrCT  T.  K3NNBZ  et  aL 

(Supreme  Court  of  Oregon;    Nov.  9, 1909.)    ' 

1.  lioos  AND  Logging  (|  SI*)— Liins— Con- 

"VXBSIOlr  OF  Loos— ACTIONS— pLEADtNQ. 

Under  B.  ft  C.  Comp.  |  S7,  phoviding  that 
In  pleading  a  judgment  facts  conferring  iuris- 
diction  need  not  be  stated,  a  comptalnt  baaed 
on  aeetioa  S692,  inakiag  a  person  rendering  ha- 
poasible.of.  identification  logs  -on  which  there  is 
a  hfo  liable  to  tbe  lienhover.  which  allegM  that 
the  lien  on  the  logs  was  dnly  foreclosed  in  a 
suit  instituted  for  that  pnnose,  need  not  alleg» 
the  facts  showfaig  the  valldltv  of  the. lien;  thsT 
validity  having  been  piesumaUy  established. 

[Ed.   Note/— For  other  eases^  see  IiOgs  and 
Logging,  Dec.  Dl»  )t81.*]  , 

2.  Loss  Aifn  Looanrs  (|  Bl*)^LnNs--0(nr*i 

VXBSION    or  Loos— AOTIOHS— Pl.EADIHe. 

A  ooDtplalnt  based  on  B.  ft  C.  Comp.  ( 
S602,  making  a  person  who  wittiout  the  cdnsent 
of'  the  lien  claimant  renders  bapossible  of  iden>- 
tifieation  any  logs  on  which  there  la  a  Hen  liable 
to  the  llenholder,  which  alleges  that  defendants, 
fraudulently  conniving,  conspiring,  and  confed- 
erating to  cheat  and  defraud  plaintiff  out  of  his 
labor  and  lien  security,  destroyed  and  removed 
all  of  the  Ion  and  rendered  the  same  impossi- 
ble of  identlneation,  and  appropriated  the  same 
to  their  own  use,  sumdently  negatives  the  con- 
sent of  plaintiff  to  the  removal  as  against  a  de- 
murrer. 


'  [B4   Note.— For  other 
Loggbig.  Dec.  Dig.  I  31.*] 


cases,  see  Logs  and 
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&.  Amub  Aim  1Bbw»  A  93a*'h-I>Btn*i'  or 

UOXION  FOX  NONSDIT— BKVIBW. 

Hie  denial  of  a  Judgment  of  nonauit  will 
not  be  reviewed  on  appeal  unless  it  appear* 
fhom  the  bill  of  exception*  that  all  the  teatimony 
otEeied  at  the  tine  tbe  motion  for  nonsuit  was 
interposed  lias  been  brought  up  for  examina- 
tion, and,  when  this  is  not  done,  it  will  be  pre- 
sumed in  favor  of  the  Jndgment  that  there  was 
■nfficient  evidence  to  warrant  a  anbrnission. 

[Ed.  I^ote.— For  other  cases,  see  Appeal  and 
Brror.  Cent  Die.  H  2012,  2917,  37*8t  4024; 
Dec  Dig.  {  927.  •! 

4   EviDENC*   (I   596*)— SUTFICIENCT. 

A  plaintiff  having  thk  burden  of  proof  in  a 
civil  action  -  most  introduce  *uch  testimony  as 
irill  niasonal^ly  show  hia  right  of  veoovexy,  but 
be  need  not  prove  his  case  Deyond  a  reasonable 
doubt,  and,  where  the  evidence  produced  b;  the 
respective  parties  does  not  preponderate  in  fa- 
Tor  of  plaintifC,  the  jars  must  find  for  defendant. 
[Ed,  Note.— For  other  cases,  sm  Kvidence, 
Cent.  Dig.  II  2446-2448;   Dec.  Dig.  t  596.*] 

B,  EiVIDfNCE    (I     596*)— SUFFICIESCT. 

Where  Ihe  evidence  Is  equally  balanced,  or 
so  close  as  to  make  it  doubtful  which  party  has 
presented  the  greater  weight  of  evidence,  the 
verdict  should  o«  against  the  party  haying  the 
burden  of  proof,  but  the  mere  fact  that  the  evi- 
dence of  plaintiff  leaves  the  jury  in  doubt  as 
fo  what  the  amount  of  the  verdict  should  be 
dots  not  reqnire  a  finding  for  defendant 

(Ed.  Note.— For  other  eases,  see  Eividence. 
Cent  Dig.  i|  2446-2448;  Dec.  D^;.  I  596.*] 

Q.  Jjoan  AND  LoeoiNQ    ({  31*)  — Liens   on 

liooa. 

Under  B.  ft  C.  Comp.  {  5992,  making  one 
tendering  impos8it>le  of  identificatioa  logs  on 
which  there  is  a  lien  liable  to  the  lienboider  for 
damages  to  the  extent  of  the  sum  secured,  a  de- 
fendant appropriating  to  his  own  use  logs  sub- 
ject to  a  lien- in  favor  of  another,  and  the  value 
of  the  logs  exceed  or  equal  the  value  of  the 
Hen,  is  liable  to  the  lienholder. 

[E}d.  Note. — For  other  cases,  see  Logs  and 
l«kgiiift  Dec  Dig.  I  81.*] 

Appeal  from  Circuit  Conrt,  Coos  County; 
J.  W.  Hamilton,  Judge. 

Action  by  W.  B.  Wlllett  against  L.  D.  Kin- 
ney and  others.  From  a  Judgment  for  plaio- 
titr,  defendante  appeal.    Affirmed. 

This  la  an  action  to  recover  damagea  for 
tbe  alleged  removal  of  personal  property 
ttiat  wag  subject  to  a  logger's  lien.  The 
complaint  averred.  In  effect,  that  at  all  the 
times  stat^  therein  the  defendants  E.  M. 
Ward  and  Fred  HolUater  vere  partners  un- 
der the  firm  name  of  the  Ward  Logging  Com- 
pany ;  that  an  agreement  was  consummated 
whereby  tbe  defendant  Ll  D.  Kinney  stipu- 
lated to  pay  tite  plaintiff  $1  per  1,000  feet 
fpr  cutting  saw  logs  from  certatn  land  In 
Coos  county,  and  a  like  sum  per  100  lineal 
feet  for  cutting  piles  therefrom;  that,  pur- 
suant to  such  contract,  the  plaintiff  between 
February  7,  1908,  and  March  21st  of  that 
year,  cut  from  the  land  specified  saw  logs 
and  piles,  stating  the  quantity  of  each,  for 
which  Kinney  promised  to  pay  him  )104, 
but  bad  only  discharged  |21  thereof;  that 
$S3  thereby  remained  due,  to  secure  the  pay- 
ment of  which  the  plaintiff  on  or  about  April 
21.  1906,  filed  a  verified  claln  of  lien  on  the 
logs  and  piles  so  cut,  which  notice  was  duly 


recorded ;  that,  In  Ootoberi  IMS,  hj 
•ration  •!  the  dnmtt  court  ot  that  oonnty, 
ha  a  rait  by  the  plalntUf  iMraIn  against  th* 
d^endant  Kinney,  a  decree  was  dnly  rsoider- 
ed  forecIoBlng  the  lion,  and  tlma  was  tlieB 
determined  to  be  doe  Wlllett  ttaereoo  th* 
snm  of  $128.60,  IndncUng  costs  and  disburse- 
ments, of  wlilch  dectae  the  plaintiff  is  th» 
owner;  that  no  part  o<  the  ram  so  awarded 
has  been  paid ;  that  b(jE  vlrtae  of  tlie  labor  so 
performed,  and  of  the  filing,  reconUng,  and 
foreeleiilng  of  the  lien,  the  plaintiff  Is  tbs 
owner  ot-  a  special  interest  In  tlie  logs  and 
piles  to  the  octaat  of  fl28J0:  that  rach  dsa- 
ber  wak  then  reasonably  worth  a  snm  largely 
in  nzoess  of  all  lien  claims  tliercon ;  that  the 
defendants,  franduleBtir  oonsplvlng  to  cheat, 
wrong,  and  defkand  the  plaintiff,  removed 
all  of  such  logs  and  pUes;  rendering  the  same 
tmposatUe  of  Identlficatton,  whereby  th« 
plaintiff  was  damaged  In  the  snm  of  $128.50. 
A;  demsarrer  to  the  complaint,-  on  tite  ground 
that  It  did  not  state  facta  svfficient  to  oon- 
stltnte  a  oanae  of  aetioo,  was  overmled, 
wher«ipon  Ward  and  HoUister  filed  mi  8n< 
swer  which  daded  the  material  averaaents 
of  the  complaint,  and. for  a  s^wrate  d«9ensa 
alleged  that  after  April,  1008,  Ward  hongfat 
of  KUmey.  who  was.  the  owner  thereof,  the 
lees  and  pUss  dasoilbed  In  the  oomplalBtt 
that  Ward  agreed  With '  Kiaaej  and  the 
plalntifl  hcrdn,.  and  also  with  V.  T.  Barton, 
who-dalmed  some  interest  In  tlie  timber,  t» 
pay  for  all  the  timber  which  he  sbonld  take 
the  stipulated  prices  for  cutting  the  logs  and 
plies;  that  he  recelred  certain  quantities 
thereof  rained  at  $51.28,  one-half  vf  which 
sum  was  due  the  i^lntlS  and  the  remainder 
belonged  to  BavtoBt^and  on  ncoount  of  which 
the  plaintiff  had  received  all  but  $8.28,  which 
prior  to  the  commcBcement  of  thlsactlon  was 
tendered  to  him,  and  a  like  anm  oflSerad  ta 
Barton,  but  each  refoaed  to  aeecpt  the  aama. 
A  reply  put  to  Israe  Vtm  allegattens  ot 
new  matter  in  the  anawetv  and.  the  cauas 
being  tried.  Judgment  was  rendered  as  de> 
manded  In  the  oomplKint,  and  the  dafend* 
ants,  who  filed  an  answer,  appeal. 

3.  H.  Guerry  and  A.  H.  Derbyahlre,  tor 
appellants.    N.  0:  McLeod  for  respondent 

MOORE,  a  J.  (after  stating  the  tects  a* 
above).  It  Is  contended  that  an  error  Was 
committed  In  ovemilng  the -demurrer.  This 
a<tlaii  la  baaed,  on  a  clause  of  the  statute 
whi<<h  provides  generally  that,  If  any  person 
without  the  express  consent  of  the  lien  claim- 
ant  render  Impossthle  of  Identlflcstlon  any 
saw  logs  or  piles'  apaa  which  there  Is  a  lien, 
such  pei«on  shall  be  liable  to  the  lienboider 
for  damagea  to  tba  extent  of  the  snm  so  se- 
cured. B.I  A  C.  Comp.  I  5692.  It  Is  argued 
that  the  complaint  having  stated  that  the 
plaintiff  between  F^ruary  7,  1908,  anA 
March  2l8t  of  <that  year,  performed  labor 
in  cutting  saw  logs  and  piles,  he  mnat  neoes- 
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sarlly  have  finished  his  work  on  the  timber 
on  or  before  March  20,  1908,  and,  as  the 
plamtifl'B  primary  pleading  avers  that  the 
Hen  was  filed  on  or  before  April  21,  1908,  the 
allegation  does  not  show  that  the  notice  was 
filed  within  the  30  days  prescribed  (Id.  8 
5C83),  nor  is  It  averred  that  the  acts  com- 
plained of  were  done  "without  the  express 
consent  of  the  person  entitled  to  such  lien,"' 
as  required  by  the  statute  (Id.  §  5602),  and 
hence  the  demurrer  should  bare  been  sus- 
tained- 
It  will  be  remembered  that  the  complaint 
alleges  that  the  Hen  was  duly  foreclosed  In 
a  suit  Instituted  for  that  purpose  from  which 
averment  in  an  Independent  action  It  will 
be  Inferred  that  the  vaUdlty  of  the  lien  was 
thereby  established  (B.  &  C.  Comp.  J  87), 
and  hence  it  was  unnecessary  to  set  forth  In 
the  complaint  the  facts  which  the  law  In- 
ferred. Bliss,  Code  Plead.  I  176;  Rutenlc 
V.  Hamakar,  40  Or.  444,  4ri0,  07  Pac.  liKi. 
It  must  be  admitted  that  the  complaint 
should  have,  been  framed  In  conformity  with 
the  language  of  the  statute,  and  averred  that 
the  logs  and  plies  were  removed  by  the  de- 
fendants "without  the  express  consent  of  the 
person  entitled  to  such  lieu."  B.  &  C.  Comp. 
I  5C92.  The  allegation,  however.  In  the  com- 
plaint that  the  defendants,  "fraudulently 
coimlving,  conspiring,  and  confederating 
•  •  •  to  cheat,  wrong,  and  defraud  this 
plaintiff  out  of  his  labor  and  Hen  security, 
did  injure.  Impair,  destroy,  and  remove  all 
of  said  saw  logs  and  pHlng,  and  rendered 
the  same  impossible  of  identification,  and 
appropriated  the  same  to  their  own  use," 
etc.,  negatives  such  consent,  and  tenders  an 
issue  on  that  subject.  No  error  was  com- 
mitted In  overruling  the  demurrer. 

It  Is  maintained  that  an  error  was  commit- 
ted in  refusing  to  grant  a  Judgment  of  non- 
Suit  The  bill  of  exceptions  does  not  purport 
to  contain  all  the  evidence  given  at  the  trial, 
.but  only  the  substance  thereof.  The  rule  is 
settled  in  this  state  that  the  action  of  a  trial 
oonrt  in  denying  a.  motion  for  a  Judgment  of 
nonsuit  wIU  not  lie  reviewed  on  appeal  un- 
less it  aflinnatlvely  appears  from  the  bill  of 
exceptions  that  all  the  testimony  Introduced 
at  the  time  tt^  motion  was  interposed  has 

'  been  brought  «p  for  examination,  and,  when 
this  1»  not  done,  it  will  be  presumed  in  fa- 
vor of  the  Judgment  of  the  lower  court  that 
there  was  sufficient  evidence  to  warrant  a 
submission,  Schaefer  v.  Stein,  29  Or.  147,  45 
Pac.  301 ;  Thomas  v,  Bowen,  29  Or.  238,  45 
Pac.  768;  First  Nat  Bank  v.  Fire  Associa- 
tion, 33  Or.  172.  193,  50  Pac.  668,  53  Pac.  8 ; 
Carney  v.  Dnnlway,  35  Or.  131,  135,  57  Pac. 
192,  58  Pac.  105. 

It  Is  Insisted  that  errors,  were  committed 
In  refusing  to  charge  the  Jury  as  requested, 
to  wit:  (1)  "It  Is  the  duty  of  the  plaintiff 
to  present  such  evidence  to  the  Jury  as  will 
make  clear  his  right  to  recover."    (2)  "If  the 

.evidence  of  the  plaintiff  leaves  tlie  Jury  In 
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doubt  as  to  what  the  amount  of  the  verdict 
should  be,  then  you  should  find  for  the  de- 
fendants." (3)  "If  you  should  not  be  able 
to  determine  from  the  evidence  beyond  a 
reasonable  doubt  as  to  what  the  amount  of 
the  verdict  should  be,  then  yon  should  find 
for  the  defendants."  The  burden  of  proof 
was  imposed  on  the  plaintiff,  making  it  in- 
cumbent upon  him  to  introduce  such  testi- 
mony as  would  reasonably  show  his  right  of 
recovery.  If  the  evidence  produced  by  the 
respective  parties  does  not  preponderate  In 
favor  of  the  plaintiff,  the  Jury  should  find 
for  the  defendants.  In  the  trial  of  civil  ac- 
tions, though  the  verdict  is  necessarily  based 
on  the  weight  of  the  evidence,  the  plaintiff, 
unless  his  cause  of  action  is  admitted  by  the 
answer,  is  required  to  introduce  testimony 
which  reasonably  tends  to  show  a  right  to 
recover  his  demand  or  some  part  thereof. 
Absolute  certainty  is  rarely  possible  when 
the  determination  of  an  Issue  rests  upon  tes- 
timony, and,  this  being  so,  the  omission  of 
the  word  "reasonably"  as  qualifying  the 
phrase  "will  make  clear,"  as  used  in  the  first 
request,  makes  the  demand  for  that  part  of 
the  charge  objectionable,  and  no  error  was 
committed  In  refusing  to  give  it  "If  the 
evidence,"  says  a  text-writer,  "Is  equally 
balanced,  or  so  close  as  to  make  it  doubtful 
which  party  has  presented  the  greater 
weight  of  evidence,  then  the  verdict  should 
be  against  the  party  on  whom  rests  the 
burden  of  proof,  and  the  refusal  to  give  an 
instruction  to  that  effect  when  properly  re- 
quested is  error."  Hughes,  Inst,  to  Juries,  S 
202.  An  examination  of  the  second  request- 
ed Instruction  will  show  that  the  language 
suggested  does  not  come  within  the  legal 
principle  quoted,  and  no  error  was  commit- 
ted In  denying  the  request.  The  third  re- 
quest demands  a  measure  of  proof  "beyond 
a  reasonable  donbt,"  which  degree  of  evi- 
dence Is  not  required  In  the  trial  of  civil 
actions,  and  hence  the  petition  for  the  In- 
struction was  properly  denied. 

An  exceptlcm  having  been  taken  to  the  fol- 
lowing part  of  the  court's  charge,  it  is  argued 
that  an  error  was  committed  in  Instructing 
the  Jury  as  follows:  "If  you  should  find 
from  the  evidence  that  the  defendants  ap- 
propriated to  their  own  use  a  sufficient  num- 
ber of  the  logs  mentioned  In  said  complaint 
to  amount  to  a  sum  of  more  or  equal  value 
to  the  Judgment  rendered  in  favor  of  plain- 
tiff against  I*  D.  Kinney  on  the  foreclosure 
of  his  Hen,  then  you  will  find  a  verdict  for 
the  plaintiff,  provided  you  find  that  the  logs 
were  those  subject  to  the  Hen  of  plaintiff 
as  In  complaint  alleged."  This  Instruction 
is  within  the  Issues,  Is  compatible  with  the 
plaintiff's  theory  of  the  case,  and  complies 
with  the  provisions  of  the  statute  (B.  &  C. 
Comp.  S  5692),  and  no  error  was  committed 
in  this  respect 

Other  errors  are  assigned;  but,  deeming 
them  unimportant,  the  Judgment  is  affirmed. 
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(Supreme  Court  of  Oregon.     Nov.  9,  1909.) 

1.  EiXECUTOBS  AND  ADMINISTBATORS  (|  119*)— 

ToBTS— Liability. 

An  action  docs  not  lie  against  an  executor 
or  administrator  in  liis  represpntative  cliaracter 
for  a  wrongful  act  committed  by  liim  while  ad- 
ininiRterine  the  estate,  whereby  a  personal  in- 
jury is  inflictetl  on  another,  but  be  must  be  sued 
us  an  intlividual,  and  a  judgment  against  him 
personally  must  rest  either  on  the  principle  of 
i-espondeat  superior  or  on  the  breach  of  some 
duty  amounting  to  actionable  negligence,  or  on 
bis  independent  tort. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
.Vdministrators,  Cent.  Dig.  S  48.'!;    Dec.  Dig.  I 

no.*] 

2.  Master  asd  Skbvant  ($f  301,  302»)— "Rk- 

8P0NDEAT    SUPEBIOB." 

The  maxim  of  "respondeat  superior'  means 
that  a  master  is  responsible  for  the  acts  of  his 
(lervantB  where  the  particular  act  causing  the 
injury  is  within  tbc  scope,  and  is  done  in  the 
exercise,  of  the  servant  s  delegated  authority. 
The  test  of  the  existence  of  the  relation  of  mas- 
ter and  servant  is  found  in  tiie  exercise  of  au- 
thority in  appointing  the  servant,  in  directing 
his  acts,  in  receiving  the  benefits  of  his  acts, 
and  in  reserving  the  power  of  dismissal— (citing 
7  Words  &  Phrases,  p.  0177). 

[EM.  Note.— For  other  cases,  sec  Master  and 
Ser\'ant.  Cent.  Dig.  {$  1210,  1217;  Dec.  Dig. 
ii  301,  802.»] 

3.  execdtobs  and  adminiotrat0b8  (8  119*)— 
Failure  to  Dischaboe  Duties— Liabilitt. 

An  executor  or  administrator  who  neglects 
to  discharge  an  obligation  imposed  by  law,  and 
thereby  injures  another,  is  personally  liable 
therefor. 

iE!d.  Note.— For  other  cases,  see  Executors  and 
ministrators,  Cent.  Dig.  8  483;    Dec.  Dig.  f 
119.*] 

4.  EXECUTOBS  AND  ADKINISTRATOBS  (g  lli>*) — 

Failure  to  Disciiabqe  Duties— Liabiutt. 
An  executor  or  administrator  is  personally 
liable  for  the  torts  committed  while  administer- 
ing the  estate. 

(Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  {  483;  Dec.  Dig.  g 
n9.»] 

3.  Executors  and  Admimstratobs  (I  119*)— 
Failure  to  Discharge  Duties— Liability. 
An  executor  in  possession  of  a  building  for 
the  estate  employed  a  head  janitor,  who  eniAged 
two  assistants.  One  of  the  assistants  was  kill- 
ed, while  the  other  assistant  operated  the  eleva- 
tor in  the  building.  The  head  janitor,  who  was 
an  experienced  elevator  operator,  abandoned  the 
work,  and  negligently  placed  one  of  his  assist- 
ants in  charge  thereof.  There  was  nothing  to 
show  that  the  executor  derived  or  expected  to 
receive  any  advantage  from  the  employment  of 
the  head  janitor  or  his  assistants.  There  was  no 
defect  in  the  elevator  or  machinery  connected 
therewith.  Held,  that  the  executor  was  not  per- 
sonally liable  for  the  death  of  the  assistant 
janitor. 

(Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators.  Cent  Dig.  I  4S3;  Dec.  Dig.  i 
119.»] 

Api)enl  from  Circuit  Court,  Multnomah 
County;    Earl  C.  Bronaugh,  Judge. 

Action  by  Margaret  Fetttng,  administratrix 
of  William  F.  Fettlng,  deceased,  against  Mar- 
tin Winch.  From  a  judgment  of  nonsuit, 
plaintiff  appeals.    Anirmed. 


This  18  an  action  by  Margaret  Pelting,  as 
aduiinlstratrlx  of  the-  estate  of  her  husband, 
William  F.  Fettlng,  deceased,  against  Martin 
Winch,  to  recover  damages'  resulting  from 
the  death  of  her  spouse.  The  facts  admitted 
by  the  pleadings  or  disclosed  hy  the  testimony 
are  that  Amanda  Reed  died  testate,  seised  of 
real  proiierty  on  Third  street,  In  (he  city  of 
rortliiud,  and  also  was  the  owner  of  the 
structure  thereon  known  as  the  "Ablngton 
Building."  She  designated  as  the  e.\ecutor 
of  her  last  will  the  defendant,  who  duly 
qualified  as  such,  and  took  and  retained  the 
possession  and  control  of  such  building.  Hf 
leased  the  rooms  In  the'  uppcrr  stories  thereof 
to  persons  for  whose  accommodation  an  ele- 
vator, projjelled  by  electricity,  was  maintain- 
ed. The  power  was  applied  by  a  person  in 
the  cage,  who,  by  shifting  a  lever,  caused  it 
to  come  in  contact  with  one  or  the  other  wires 
of  a  loop  which  extended  over  pulleys  at  the 
top  and  bottom  of  the  elevator  shaft,  there- 
by throwing  the  magnets  In  touch,  raising 
one  wire  and  lowering  the  other'  a  short  dis- 
tance, and  Impelling  the  machinery  in  tfae  de- 
sired direction.  Winch  undertook  to  keep 
the  rooms  In  the  upper  stories  cleanly,  and 
for  that  purpose  employed  Nells  Mathison  as 
head  janitor;  the  latter  engaging  as  his  as- 
sistants Fettlng  and  William  Reynolds.  In 
addition  to  the  work  usually  performed  by 
t^e  under  janitors,  each  alternately  operated 
the  elevator  about  two  hours  In  the  evening, 
when  the  ringing  of  a  bell  In  the  cage  an- 
nounced that  some  person  desired  to  go  to. 
or  depart  from  some  of  the  apartments.  All 
the  Janitors  on  June  SO,  1907,  were  engaged 
in  cleaning  the  elevator  shaft,  standing  on 
the  top  of  the  cage,  and  performing  the  work 
as  they  descended.  Mathison  operated  the 
machinery  by  moving  the  wire  loop  up  or 
down  with  his  hands,  dropping  the  elevator 
gradually  by  stations  as  his  assistants  dusted 
and  washed  the  walls.  When  the  cage  reach- 
ed the  second  floor,  Mathison  got  off,  after 
having  informed  Reynolds  how  to  change 
the  wires  so  as  to  go  down,  to  stop  the  ma- 
chinery, and  to  remain  stationary.  In  a 
few  minutes  after  Mathison  left  the  ^levator 
Reynolds  Inquired  of  Fettlng  If  his  part  of 
the  work  was  finished  so  as  to  descend,  and, 
having  received  an  affirmative  answer,  Rey- 
nolds moved  the  wire  loop,  bringing  the  cage 
to  the  proper  place,  but,  when  be  attempted 
to  stop  the  machinery,  the  elevator  suddenly 
went  to  the  top  of  the  building,  where  It  re- 
mained. He  got  off  and  discovered  that  Fet- 
tlng was  not  on  the  cage,  but  found  him  at 
the  bottom  of  the  elevator  shaft ;  and  about 
two  hours  thereafter  he  died.  Fettlng  had 
been  engaged  as  a  Janitor  at  the  Ablngton 
Building  about  six  months  and  Reynolds 
eighteen  days  prior  to  the  accident  Reynolds 
had  no  knowledge  of  the  management  of  an 
elevator  except  such  as  be  had  acquired  when 
operating  the  cage  with  the  lever  on  alternate 


•For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec.  *  Am.  Digi.  1907  to  date,  *  Reporter  Index** 
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was  ample  for.ttie.  wor)^.  required  fit  the 
jAnitors  where  FetUi)g.  was,  Injured.  •Xbe 
coiuplalnt  alleged  tbat  Wlscb-^vms  Ini  th^  e«: 
clusiye  powesaion  of  the  Abingtoit  Building, 
and  iJQvested  Mathison,  wbo  "was  a  skillful 
and  experienced  elerator  operator  and  could 
safely  operate  the  elevator  from  the  top," 
witb  autbiorlty  to  select, ;  employ  and  dis- 
Cbaige  assistants,  thereby  making  him  tbe 
agent  and  perpoual  repreaentatlre  of  the  de- 
fendant ;  tbat  Matbisoa  carelessly  abandoned 
tbe  elevator  and  negligently  placed  In  charge 
thereof  Beynolds,  who  bad  no  experience  in 
controlling  tbe  machinery,  wblcb  fact  was 
known  to  tbe  bead  Janitor,  but  was  unknown 
to  Fettlng;  and  tbat  by  reason  of  Beiynolds' 
Incompetency  safely  to  operate  the  elevator 
from  tbe  top,  and  his  lack  of  knowledge  and 
skill  in  managing  tbe  cage,  be  lost  control 
thereof,  causing  Fettlng  to  miss  bis  balance 
and  tf>  be  precipitated  to  tbe  bottom  oC  the 
shaft,  whereby  be  was  injured  and  In  conse- 
quence of  which  he  died,  setting  forth  the 
facts  In  substance. as  berelnbefore  detailed. 
No  reference  Is  made-  in  tbe  complaint  to  tbe 
appointment  or  qualiflcations  -  of  tbe  defend- 
ant as  executor,  a  recovery  being  demanded 
against  him  personally.  Tbe  answer  averred 
such  relation,  tbat  Mrs.  Reed  died  seised  of 
the  Ablngton  Building,  and  tbat  on  June  30, 
1907,  tbe  defendant  was  in  possession  thereof 
"for  tbe  said  estate" :  which  facts  are  admit- 
ted by  the  reply.  Tbe  cause  coming  on  for 
trial,  the  plaintiff  Introduced  her  evidence 
and  rested,  whereupon  a  Judgment  of  non- 
suit was  rendered,  and  she  api>eal8. 

B.  B,  Dufur,  for  appellant.  R.  W.  Wilbur 
and  John  M.  Cearln,  for  respondent. 

MOORE,  C.'.3i  (after  stating  tbe  facts  as 
above).  The  question  to  be  considered  Is 
wbetber  or  not  a  recovery  can  be  had  against 
an  ezistnUof  based  on  the  evldeiMie  «lven  at 
the  ti4»l.  An  aotlon  ««naot  be  maintained 
against  sn.«xecutor  or  an  administrator  In 
bis  r^resentatlve  character  while  adminis- 
tering tbe  estate  fqr  a  wrongful  act  commit- 
ted by  him .  wbeieby  a  personal  injury  is  in- 
flicted upon  another.  If  liable  at  all,  as  tbe 
set  Is  beyond  tbe  scope  of  bis  official  authori- 
ty, be  must  be  sued,  as  In  the  case  at  bar, 
as  an  individual.  Scbouler's  Bz.  &  Adm'r,  I 
385;  11  Am.  ft  Bug.  Bucy.  Law  (2d  Bd.)  9^2; 
18  Cyc.  883.  A  Judgment  against  an  executor 
personally  tqr  tbe  daniages  sustained  on  ac- 
Qount  of  a  personal  Injury  must  rest  ^tber 
on  .tbe  principle  of  restjondeat  superior;,  or. 
on  the  breach  of  some  duty  amounting  to  ac- 
tionable u^ligeuce;  or  on  bis  independent 
tort  "The  maxim  of  respondeat  superior," 
says  Lord  jCbief  Justice  Beat  La  Hall  v. 
Smith,  2  Blng,  156,  160,  Vis  bottomed  on  this 
prindpie:  That  be  .who  expects  to  derive  ad- 
vantage Xrpva  an  ac^  which  is  done  by  an- 
other for  hilm  must,  answer  fon  any  Injury 
which,  a  third  person  n^a^  sustain  from  it." 
The  editors  of  the  National  Reporter  Sj^stem, 


In  th^  wUiaUe  vcvk.  Words  and' Phrases 
(volume  7,  P.-6177),  say:  "Tbe  maxim  of  re- 
'*4K>Ddeat  superior  means  tbat  a  master:  is  re- 
sponsible for  tbe  acts  of  Its  servants  if  tbe 
particular  act  causing  tbe  Injury  be  within 
tbe  scope  of,  and  be  done  in  tbe  exercise  of, 
the  servant's  delegated  autliorlty.  'Tbe  test 
of  tbe  existence  of  tbe  relation  of  master  and 
servant  Is  found  in  the  exercise  of  authority 
in  appointing  the  servant.  In .  directing  bis 
acts.  In  receiving  tbe  beueSts  of  his  sots,  and 
In  reserving  tbe. power  of  dismissal" — citing 
in  support  thereof  the  case  of  Southern  By. 
Co.  V.  Morrison,  105  Ga.  543,  31  S.  B.  564,. 
566.  In  the  case  at  bar  tbe  pleadings  admit 
tbat  on  June  30,  1907,  the  defendant,  as  ex- 
ecutor, managed  the  estate  of  Amanda  Beed' 
under  tbe  authority  of  tbe  county  cou^  of 
Multnomah  county,  and  was  In  possession  of 
the  building  "for  tbe  said  estate."  No  testi- 
mony was  offered  tending  to  sbo.w  that  Winch 
was  managing  tbe  building  or  lieaslng  any  of 
the  rooms  therein  for  his  own  benefit,  «r  that 
he  derived  or  expected  to  receive  any  ad- 
vantage, profit,  or  emolument  whatever  from 
the  employment  of  tbe  bead  janitor  or  of  bis 
assistants.  In  tbe  absence  of  such  evidence,, 
it  cannot  be  legally  said  that  the  defendant  is 
individually  liable  for  Mathison's  act  In  leav- 
ing the  elevator  and  in  appointing  Beynolds 
to  operate  it         ' 

When  the  law  imposes  a  duty  on  an  admin- 
istrator or  an  executw,  and  be  neglects  t» 
discharge  the  obligation  thus  enjoined,  where- 
by another  sustains  an  injury,  tbe  personal 
i<epresentatlve  is  liable  therefor.  Thus  in 
Blevln's  Bx'rs  v.  French,  84  Va.  81,  84,  3  S.^ 
B.  891,.  a  hotel  was  devised  to  executors,  who 
as  trustees  were  directed  by  tbe  will  to  keep 
the  bnllding  In  repair.  Between  the  curbing 
on  tbe  preinlses  and  tbe  entrance  to  tbe  hotel 
was  a  cellarway.  cov/ered  by  an  area  light,  com- 
posed of  glass  and  iron.-  Stench,  wbo  was  an 
expressman,  was  carrying  a  trunk  from  tbe 
sidewalk  Into  the  hotel,  when  tbe  area  light 
gave  way  under  him,  and  be  fell  and  was 
Injured.  To  recover  the  damages  sustained 
he  .  Instituted  an  action,  alleging  that  .the 
executors,  being  possessed  pf  tbe  premises, 
negligently  i^ermitted  the  cellarway  to  be- 
come and  remain  deficiently  covered,  where- 
by he  was  Injured.  He  obtained  a  judgment, 
which  was  affirmed  on  appeal;,  the  court 
saying:  "It  was  tbe  duty  of  tbe  defendant 
to  keep  the  area  light  In  a  safe  and  secure 
couditlpn,  and  this  duty, .  without  any  suffi- 
cient excuse,  they  failed  to  perform." 

So,  too.  In  Boston  Beef  Packing  Co.  v. 
Stephens  et  al.  (C.  C.)  12  Fed.  279,  280,  the 
defendants,  as  executors  and  trustees  under 
a  will,  leased  a  building  to  be  used  as  a  stor- 
age warehouse,  which  structure. at  tbe  time 
of  tbe  demise  was  unfit  and  unsafe  for  that, 
purpose,  and  which.,  In  consequence  of  such 
use  of  the  tenants,  fell,  injuring  tbe  plain- 
tiff's adjoining  building,  and  I):  .wa^  deter- 
mined that :  tbe  defendants  were  personally 
amej|Uible,,Jhf. court  sayii^g;  "yuey,wei;e  held 
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liable  ofaly  to  the  extent  that  for  tibelr  vvn. 
profit  they  authorized  and  sanctioned  the 
acts  of  the  tenants  in  the  use  and  control  of 
their  property."  Farther  in  the  opinion  it 
Is  observed:  "Whoever  for  his  own  advan- 
tage authorizes  his  property  to  be  need  by 
another  In  such  manner  as  to  endanger  and 
injure  unnecessarily  the  property  or  rights 
of  others  is  answerable  for  the  consequences." 
In  Donohue  v.  Kendall,  50  N.  T.  Super.  Ct. 
386,  390,  the  defendants,  who  were  executors, 
leased  to  the  plaintiff  some  rooms  in  the 
upi)er  part  of  a  house  with  the  right  to  use 
a  part  of  the  cellar.  Access  to  such  base- 
ment was  had  by  a  stairway  from  which  one 
step  was  gone.  In  descending  such  stairway 
the  plaintiff  fell  and  was  injured  because  of 
the  absence  of  the  step.  She  commenced  an 
action  to  recover  the  damages  sustained,  and, 
having  secured  a  Judgment  personally  against 
the  defendant,  it  was  affirmed.  In  an  agree- 
ing opinion,  Judge  Truax  says:  "The  statute 
*  •  •  placed  upon  defendants  the  duty  of 
keeping  the  stairs  In  good  repair.  This  duty 
tJiey  failed  to  perform.  For  this  reason  I 
concur."  It  would  seem  that  the  decision 
last  noted  was  affirmed  without  an  opinion 
(Donohue  v.  Kendall,  98  N.  Y.  635),  though 
there  Is  a  discrepancy  as  to  the  time  when 
the  former  Judgment  purports  to  have  been 
given. 

There  was  no  paitent  or  latent  defect  In 
the  elevator,  the  machinery,  or  In  anything 
connected  therewith  In  the  Ablngton  BuUdlng 
that  the  defendant  failed  to  Inspect  or  to 
keep  in  proper  repair ;  and  hence  he  cannot 
be  charged  with  a  breach  of  duty  which  the 
law  enjoined,  in  consequence  of  which  the 
injury  resulted.  An  executor  or  an  adminis- 
trator, while  administering  a  decedent's  es- 
tate, is  personally  liable  for  the  torts  which 
he  may  commit  whereby  another  sustains 
damages.  Thus  in  Newsum  v.  Newsum,  1 
Leigh.  (Va.)  86,  19  Am.  Dec.  739,  an  adminis- 
trator sold  a  slave,  the  property  of  others, 
as  a  part  of  an  intestate's  estate,  and  applied 
the  proceeds  in  payment  of  the  debts  of  the 
estate  without  notice  of  the  rights  of  the 
true  owners,  and  it  was  held  that  he  was 
personally  liable  In  trover  by  such  owners. 
In  Plimpton  v.  Richards,  59  Me.  115,  an  ac- 
tion was  instituted  against  the  defendants, 
"as  executors,"  to  recover  damages  caused 
by  raising  a  dam  whereby  the  water  of  a 
stream  overflowed  the  plaintiff's  land,  and 
It  was  ruled  that  the  action  would  not  lie; 
thereby  impliedly  holding  that  an  executor 
was  personally  liable  for  a  tort  which  he  had 
committed.  In  Mason  v.  Bhlnelauder,  8  Ben. 
163,  Fed.  Cas.  No.  9,251,  an  executor  leased 
land  belonging  to  an  estate  which  abutted 
on  navigable  water,  reserving  to  himself  the 
right  to  build  a  bulkhead  on  the  premises. 
He  subsequently  constructed  the  bulkhead  In 
such  a  manner  that  a  timber  projected  under 
the  surface  of  the  water  out  of  sight.  A 
canal  boat  lying  at  the  bulkhead,  when  the 
tide  fell,  was  so  injured  by  the  protruding 
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log  that  It  sank,  and  it  was  held  ilMt  the  ex- 
ecutor was  personally  liable  for  the  damages 
caused  by  the  faulty  constrnetlon  of  the  bulk- 
head. l%e  torts  referred  to  in  the  three 
cases  last  noted  evidently  resulted  from  the 
active  participation  of  an  executor  or  an  ad- 
ministrator, thereby  rendering  him  personal- 
ly liable  for  the  damages  which  flowed  from 
his  willful  or  negligent  act.  In  Deschler  t. 
Franklin,  20  Ohio  Clr.  Ct  E.  66,  57,  it  was 
ruled  that  where  a  person  was  injured  by  tbe 
negligence  of  the  operator  while  riding  in 
a  passenger  elevator  in  an  office  building, 
the  property  of  an  estate  managed  and  con- 
trolled by  an  executor,  such  injured  person 
cannot  recover  damages  for  such  injury  in 
an  action  against  the  executor  in  his  repre- 
sentative capacity.  In  this  case  the  plalntltC 
was  Injured  by  the  negligence  of  a  servant, 
who  was  employed  by  the  executor  to  operate 
the  elevator.  In  deciding  that  case,  the  court. 
In  referring  to  the  defendant,  said:  "If  any 
cause  of  action'  arises  through  his  negligence 
In  managing  the  estate.  It  must  be  against 
him  personally,  and  not  against  him  in  his 
representative  capacity."  In  McCue  v.  FInek, 
20  Misc.  Rep.  506,  46  N.  Y.  Supp.  242.  the 
plaintiff  was  Injured  by  a  truck  driven  by  an 
employe  of  the  defendants,  who  were  execu- 
trix and  executor,  respectively,  of  a  dece- 
dent's estate.  In  an  action  against  the  de- 
fendants In  their  representative  capacity.  It 
was  ruled  that  no  recovery  could  be  had. 
In  deciding  that  case  It  Is  said:  "The  execu- 
trix died  after  suit  brought,  and.  If  any  cause 
of  action  existed  against  her.  It  abated  on 
her  death."  Farther  in  the  opinion  it  ib  ob- 
served: "The: objection  taken  to  the  form  of 
the  complaint  leqnires  that  ft  should  be 
amended  by  continuing  the  action  against 
AngtiBt  Flnck  iBdlvidually,  with  appropriate 
allegationa  to  charge  him  in  some  legal  form 
with  the  negligence  complained  oti"  From 
tbe  two  caseS'  last  noted  it  would  seem  that 
a  recovery  could  be  had  against  an  executor 
or  an  administrator  personally  of  the  dam- 
ages sustained  by  another  in  consequence  of 
the  negligence  of  a  servant  of  such  personal 
representative.  If,  In  those  eases,  the  eaceco- 
tor  or  administrator  had  expected  to  derive 
some  advantage  from 'the  employes'  labor,  so 
as  to  make  the  maxim  of  req>ondeat  superior 
applicable,  we  admit  that  the  conduslons 
thus  reached  are  controlling.  In  the  case  at 
bar  the  evidence  does  not  show  any  active 
negligence  on  the  part  of  WIndi  that  wonld 
render  him  amenable  for  the  damages  caused 
by  the  carelessness  of  a  servant  whom  the 
complaint  alleges  was  competent  As  the 
defendant's  liability  is  personal,  he  ought  not 
to  be  held  responsible  unless  he  has  been 
negligent  in  the  discharge  of  some  duty  or 
obligation  which  he  owed  to  Setting. 

Believing  that  the  evidence  offered  at  the 
trial  was  Insufficient  to  establish  such  lia- 
bility, and  that  no  error  was  committed  in 
granting  the  nonsnlt,  the  Judgment  Is  af- 
firmed. 
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O'NEIIX  r.  BDS6N  KEITH  ft  CO. 
(Supreme  Court  of  Oregon.    Nov.  9,  1909.) 

1.  MASTEB   and    SEBVANT    ({   80*)  —  PlEADlN o 

AND  Proof— Fbaud. 

In  an  action  on  a  contract  for  servicea  ai 
a  salesman,  fraud  in  the  execution  of  an  exhibit 
claimed  by  defendant  to  be  the  contract,  and  not 
in  the  consideration,'  was  provable  by  plaintiff 
under  the  general  denial  or  plea  of  non  est  fac- 
tum. 

[Ed.  Note.— For  other  cases,  »ee  Master  and 
Servant,  Cent.  Dig.  |  U4;  Dec.  Dig.  §  80.»] 

2.  Master  ahd  Servant  (8  6*)— Exiotekct  or 

CO.NTBACT— SCFFIClENCy    OF    EVIDENCE. 

In  an  action  on  a  contract  for  services  as 
a  salesman,  evidence  held  to  show  that  a  writ- 
ing exhibited  by  plaintiff  was  the  contract  bj 
which  defendant  was  bound. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I  6;  Dec.  Dig.  {  6.*] 
8.  Master  asd  Servant  (S  80*)— Actxons  fob 

Wages— Variance. 

In  an  action  on  a  contract  of  employment. 
there  was  no  variance  between  the  allegations  of 
the  complaint  that  plaintiff  and  defendant  enter- 
ed into  a  contract  whereby  plaintiff  promised  to 
work  for  defendant  as  a  salesman  for  two  years 
from  December  1,  1904,  and  defendant  promised 
to  employ  plaintiff  as  such  salesman  for  said 
two  years  and  pay  him  $250  at  the  end  of  each 
and  every  month  for  his  services,  and  a  contract 
offered  in  evidence  and  reading:  "(Defendant) 
agrees  to  engage  (plainti(f>  for  the  p«riod  of  two 
years  beginning  Dec.  1,  1904,  at  the  sum  of  $3,- 
970  per  year,  payable  monthly,  $250,  this  to 
equalise  the  sale  of  $60,000  at  414  per  cent.,  4% 
per  cent,  on  all  amounts  over  that  sum,  or  4\^ 
per  cent,  under  it  my  sales  do  not  reaeh  that 
km«niirt" 

[Ed,  Note.— Fpr  other  ciusbb,  see  Master  and 
Servant,  Cent.  Dig>  I  114;  Dec.  Dig.  i  80.»] 
4.  Appeai,  and  Error  ($  1043*)  —  HABMuass 

Error- RuuNGS  as  to  Depositions. 

Where  defendant's  witness  in  his  deposition 
g«ve  the  whole  history  of  the  making  of  certain 
AzMbits,  defendant  was  not  prejudiced  by  the 
striking  out  of  interrogatories  calling  only  for 
the  opinion  of  the  witness  as  to  whether  there 
was  any  mistake  or  fraud  and  calling  toi  no 
statements  ol  fact.  ' 

[Ed.  Xote^'-Fdr  other  eaaea,  see  Aiipeal  and 
Error,  Cent.  Dig-  i  4116;  Dae.  Dig.  i  1043.*] 
6.  Mastee  and  Bbbvaht  (8  80*)— Tnat  xo  Sot 

— Severabiuty  or  Contract.    • 

Where  there  is  a  payment  specified  in  a 
contract  for  services  as  salesman,  which  is  earn- 
ed and  dne,  the  contitict  is  seveiable  to  the  ex- 
tent that  such  payment  may  be  Bued  for  at  once. 

[Ed.  Note.— For  other  eases,  see  blaster  {ind 
Servant,  Cent.  Dig.  $  109;   Dec.  Dig.  {  80.*] 

Appeal    from    Circuit   Court,    M^lltnomah 
County;  Alfred  F.  Sears,  Jr.,  judge. 
■  Action  by   W.   H.   O'Neill  against   Edaon 
Keith  ft  Co.,  •  oorporatlon.     Judgment  for 
plaintiff,  and  detendant  appeals.    Affirmed. 

W.  H.  Fowler  and  Walter  W.  Todd,  for  ap- 
pellant   Daniel  J.  Malarkey,  for  respondent. 

EAKIN,  J.  This  Is  an  action  to  recover 
money  due  to  plaintiff  as  a  salary  upon  a 
contract  of  employment.  The  allegation  of 
the  contract  in  the  complaint  is:  "That  on 
September  14,  1004,  plaintiff  and  defendant 
entered  Into  a  contract  wherein  and  whereby 


plaintiff  promised  to  work  foi:  deflendaht  Hh 
a  salesman  and  commercial  traveler  for  two 
jrears  from  December  1,  1904,  and  defendant 
promised  to  employ  plaintiff  as  sncb  salesman 
and  commercial  traveler  for  said  two  years 
and  pay  him  $250  at  ttie  end  of  each  and 
every  month  for  his  services."  It  to  further 
alleged  that  he  performed  six  months'  serv- 
ices under  that  contract.  Defendant  denies 
the  allegations  of  the  complaint,  except  that 
It  admits  that  plaintiff  was  employed,  but 
was  to  be  paid  a  commission  upon  the  sales 
made,  that  plaintiff  rendered  services  for  the 
period  of  six  months,  and  affirmatively  al- 
leges that  the  services  were  performed  under 
the  following  contract  (Defendant's  Exhibit 
2):  "Chicago,  Sept.  14,  1904.  Edson  Keith 
ft  Co.  I  agree  to  work  for  you  from  the  date 
herein  until  Dec.  1st,  1906, — my  duties  to  be 
as  traveling  representative  in  the  States  of 
Oregon,  Washington  and  Montana  and  over 
the  Northern  Pacific  Railroad  in  Idaho, — to 
conduct  myself  entirely  to  your  satisfaction 
and  subject  to  your  orders, — my  compensa- 
tion to  be  $2,970.00  on  sales  of  $66,000.00  per 
annum,  in  the  territory  mentioned,  and  4% 
per  cent  on  all  amounts  over  that  sum  and 
414  per  cent,  under,  if  my  sales  do  not  reach 
that  amount  [Signed]  Wm.  H.  O'Neill"-^ 
and  that  the  total  amount  of  goods  sold 
during  the  six  months  mentioned  was  $23,- 
380;  that  his  commission  thereon  has  been 
wholly  paid;  and  that  he  has  received 
thereon  In  excess  of  the  amount  due  the 
sum  of  $142.59,  for  which  defendant  asks 
judgment  The  reply  denies  that  the  w«rk 
was  done  und^  the  contract  set  out  lit 
the  answer,  but  alleges:  That  the  agree- 
ment betweoi  plaintiff  and  defendant  (Plain- 
tiff's Ex.  1)  is  as  follows:  "Chicago,  9^ 
14^4.  Edson  Keith  &  Co.  agree  to  engage 
W.  H.  O'Neill  for  the  period  of  two  years, 
Same  beginning  December  1,  1904,  a!nd  termi- 
nating Dec.  1,  1906,  at  the  Bum  of  $2970.00 
per.  year,  payable  monthly,  $250.00,  this  to 
equalize  the  sale  of  $66,000  at  4%  per  cent, 
4^  per  cent  on  all  amounts  over  that  sum 
or  4%  per  cent,  under  if  my  sales  do  not 
reach  that  amount  [Signed]  Edaon  Keith 
ft  Co."  That  the  agreement  set  out  In  the 
answer  (Exhibit  No.  2)  was  signed  by  plain- 
tiff upon  the  representation  of  defendant  that 
it  was  a  memorandum  of  the  same  substance 
and  effect  as  the  one  set  out  in  the  reply 
(Exhibit  No.  1)  and  believing  it  so  to  be  he 
was  Induced  to  sign  the  same  by  mutual  mis- 
take or  by  deception  and  fraud  of  the  de- 
fendant. 

The  cause  was  tried  by  the  court  without 
the  Intervention  of  a  Jury,  and  the  court 
found  the  facts  in  favor  of  plahitlff  and  ren- 
dered Judgment  thereon,  and  we  are  called 
upon  .to  determine  whether  Exhibit  No.  1 
or  2  is  the  true  contract  between  plaintiff 
and  defendant.  They  certainly  do  not  mean 
the  same  thing.    Defendant  contends  that  the 
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court  erred'  li)  adfnJttlng  erldence  ot  fraud 
In  the  execution  of  Ezbiblt  No.  2  on  tbe 
groond  that  fraud  cannot  be  proved  unless  it 
is. pleaded.  The  fraud  sought  to  be  proved 
by  plaintiff  was  fraud  in  the  execution  of 
Exhibit  No.  2,  and  not  in  the  consideration, 
and  therefore  may  be  proved  under  the  gen- 
eral denial  or  plea  of  nou  est  tactum.  8  PI. 
&  Pr.  663 ;  7  PI.  &  Pr.  (192;  Fartey  v.  Parker, 
6  Or.  105,  25  Am.  Rep.  504 ;  Olston  v.  Oregon 
Water  Power  &  Ry.  Co.,  52  Or.  343,  96  Pac. 
1095,  97  Pac.  538;  Corby  Elx'rx,  etc.,  v.  Wed- 
dle,  57  Mo.  452;  Gebhart  v.  Francis  et  al.,  32 
Pa.  78;  County  of  Schuylkill  v.  Copley,  67  Pa. 
386,  6  Am.  Rep.  441;  Lombard  v.  Cowham, 
34  Wis.  486;  Shampeau  v.  Connecticut  River 
Lumber  Co.  (C.  C.)  42  Fed.  760.  These  two 
exhibits  were  drawn  at  about  the  same  time 
and  typewritten  by  defendant's  stenographer 
and  Bzhlblt  No.  1  delivered  to  plaintiff  as 
evidencing  the  contract.  Why  they  are  not 
duplicates  needs  some  explanation.  Plain- 
tiff's explanation  Is  that,  while  be  and  McRoy 
were  talking  over  the  terms  of  the  contract, 
his  demand  being  for  $250  per  month  and  5 
per  cent,  on  all  sales  over  $66,000  per  annum, 
and  when  they  had  agreed  on  $250  per  month 
and  4^t  per  cent  on  all  sales  over  that 
amoiint,  McRoy,  defendant's  agent,  "then 
pulled  a  contract  out  of  the  ♦  •  •  desk 
and  offered  it  to  me  to  sign,"  which  he  re- 
fused to  do  because  it  did  not  provide  for 
$250  per  month,  but  only  a  4V&  per  cent  com- 
.mission,  and,  after  further  controversy.  Ex- 
hibit Mo.  1  was  drawn  and  signed  by  Mc- 
Roy, for  the  company,  and  that  McRoy  "push- 
ed this  paper  a  little  back  that  he  had  sign- 
ed, and  says,  'Sign  this  duplicate,'  and  I 
put  my  signature  to  what  I  supposed  was  a 
duplicate  of  what  be  signed,  and  the  first  time 
I  knew  there  was  any  difference  was  when 
this  case  was  brought  up.  In  the  nieantime 
I  had  no  other  duplicate.  I  never  received 
any  but  the  one  I  handed  to  my  attorney. 
(Exhibit  No.  l.)"  McRoy's  explanation  is 
that  Exhibit  No.  2  was  the  contract  and  was 
signed  first  by  plaintiff,  and  he  says :  "After 
be  had  signed  the  said  Exhibit  No.  2  to  which 
I  refer  as  the  contract,  he  asked  me  for 
a  copy  of  the  same.  I  replied  that  it  was  not 
the  custom  of  Mr.  Adams  (the  president)  or 
the  company  to  give  copies  of  contracts. 
Thereupon  he  stated  that  he  desired  some- 
thing to  show  on  what  terms  he  was  employ- 
ed. I  gave  him  a  block  of  our  letterheads, 
and  told  htm  to  write  down  bis  recollection  of 
the  Contract  He  then  wrote  down  in  long- 
hand his  memory  of  the  contract,  as  I  sup- 
posed. I  looked  It  over,  and  saw  that,  al- 
though the  language  was  his  own,  it  was  the 
same  in  effect  as  the  one  he  bad  signed.  It 
was  simply  a  memorandum  for  his  conven- 
ience, and  simply  was  Intended  to  show  bis 
recollection  of  the  contract"  And  McRoy 
bad  his  stenographer  transcribe  it  He  then 
signed  it  and  gave  it  to  plaintiff.  This  ex- 
planation by  McRoy  Is  certainly  very  unrea- 
6(»abl«.    It  la  hardly  credible  tliat  a  large 


wholesale  house  would  refuse  to  give  a  party 
with  whom  It  deals,  a  copy  or  .duplicate  of 
the  contract  Neither  can  we  believe  that  a 
man  at  the  head  of  a  large  wholesale  busi- 
ness, when  asked  by  a  imrty  with  whom  he 
contracts,  for  a  copy,  of  the  contract  instead 
of  giving  it,  would  tell  him  to  write  his  rec- 
ollection of  the  contract,  and  then  have  It 
transcribed,  sign  it  and  permit  the  other 
party  to  carry  it  away  as  representing  the 
contract  when  it  did  not  But  even  if  this 
took  place,  then  we  ought  to  find  that  the  de- 
fendant is  bound  by  the  writing  so  given  to 
the  plaintiff  as  containing  the  contract  but 
we  conclude  that  Exhibit  No.  1  was  the  eon- 
tract  first  written  out  and  accepted  by  the 
parties,  and  by  the  terms  of  which  defendant 
is  l>otind. 

The  next  question  Is:  Does  Exhibit  No.  1 
establish  the  contract  alleged  in  the  com- 
plaint? The  first  of  It  is  a  definite  hiring 
for  two  years  at  a  salary  of  $2,970,  payable 
in  monthly  payments  of  $250,  and  fully  sup- 
ports the  allegation  of  the  complaint  The 
last  clause  of  Exhibit  No.  1  appears  to  be 
explanatory  of  the  measure  by  which  the  sal- 
ary is  fixed,  namely :  "This  Is  to  eqnallEe  the 
sale  of  $66,000  at  4^  per  cent,  4^  per  cent 
on  all  amounts  over  that  sum,  or  4^  per 
cent  under,  if  my  sales  do  not  reach  that 
amount"  But  taking  it  as  the  terms  upon 
which  the  compensation  was  eventually  to  be 
equalised,  it  could  only  apply  to  the  year's 
work  as  a  whole.  The  month's  salary  was 
not  made  to  depend  upon  the  amount  of 
sales  during  that  month.  If  plaintiff  during 
the  six  months  had  sold  $50,000  worth  of 
goods  he  could  not  recover  commission  at  the 
rate  specified  in  excess  of  $260  per  month, 
as  his  sales  bad  not  readied  the  limit  that 
would  entitle  him  to  commissions  in  excess 
of  his  salary,  and  the  converse  Is  also  true. 
His  salary  for  one  month  Is  not  reduced  by 
reason  ot  a  shortage  of  sales  during  that 
month.  The  whole  controversy  In  arriving  at 
the  agreement  wSs  that  plaintiff  Insisted  up^ 
on  having  $250  per  month  and  the  contract 
made  no  provision  ttiat  it  was  to  be  less,  un- 
less the  sales  for  the  year  should  be  less 
than  $66,(NX^.  There  was  no  variance  between 
the  all^aticA  of  the  conliiHaint  and  the  con- 
tract offered  in  evidence 

This  lillBposes  of  the  questions  relating  to 
the  admissibility  of  evidence  and  the  mo- 
tion for  jTidgment  of  nonsuit  A  motion  for 
m  new  trial  was  based  upon  surprise  in  the 
fact  that  plaintiff  sought  te  pcore  fraud  in 
the  execution  of  Exhibit  No.  2,  and  that  de- 
fendant's interrogatories  Nos.  52,  53,  and  54 
to  McRoy,  whose  evidence  was  taken  by 
deposition,  were  stricken  out  which  defend- 
ant insists  precluded  him  from  meeting  the 
evidence  of  fraud  in  the  execution  of  Exhibit 
2.  But  the. questions  stricken  out  only  called 
for  the  opinion  of  the  witness  a^  to  whether 
there  was  any  mistake  or  fraud  and  called 
for  no  statements  6f  fact.  In  his  testimony 
McRoy  elves  the  wbols  history  j>f  the  ma  Mm 
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of  botb  the  exhibits,  And  defendant  W&s  not 
prejudiced  by  the  absence  of  the  three  gues^ 
tlons  Btrlcken  out,  abd.the  motion  was  pn^ 
eriy  denied.  '    ' 

The  argument  of  counsel  that  the  qontract 
Is  not  a  severable  one  Is  not  In  poUit  In  this 
action.  If  there  be  a  payment  specified  in 
the  contract, -which  Js 'earned  ana  due,  the 
contract  is  severable  to  the  ertent  that  «rac& 
payment  may  be  sued  for  at  once.  The  cases 
Cited  by  ooonsel' relftte  to  acflons  to  recover 
damages  tor  breadi  of  a  oontratit.  This  ac> 
tU»  is  not  for  damage*  f»r  a  breach,  but  to 
recover  payment  for  serviceo  admitted  to  have' 
bem  rendered.  There  is  no  snggestion  tat  the 
pleadings  of  anyi  breach  of -the  contract 

Judgment  of  the  lower  court  i«  affirmed. 


ICAYHBW^.  C&TT  OP  BDGDNEL 
(Supreme  Ooart  of  Oregon.    Nor.  9,  1000.) 

1.  MUHICIPAI,    OoaPOBATlOKB    (»    flS*)  —  NOT- 
■iJTOB— ImOXIOATIRe    LlQUOB»>-AirtSOBITT 

OF  Ornr— lUsviBw  nr  Coubts. 

Tbe  city  of  Bugene,  being  aihthorized  by 
Sp.  Laws  1005,  p.  251,  f  48,  suM.  8,  to  prevent, 
tegulate,  prohibit,  and  remove  nute^ncesl  and  de> 
dare  by  otdinaaoe  what  shall  oonstitute  a  nui- 
sance, had  power  to  declare  that  the  maintenance 
in  the  city  of  a  hoase  for  the  unlawful  sale  of 
liquors  or  tbe  carrying  on  of  such  bnsiness  was 
a  nuisance,  under  tbe  rule  that  the  city's  decr 
laintien  tliat  a  particular  thing  ehajl  be  a  nui- 
sance under  ancb  general  authority  will  not  be 
overruled  by  the  courts  unless  arbitrary,  unjust, 
and  manifestly  wrong. 

[Ed.  Note.— Fo^  other  eases,  see  Municipal 
Corporations,  Gent  I>ig.  it  15&,  1378;  1379; 
Dec.  Dig.  {  63.*] 

2l  iHToxicATino  LioDons  (i  40*>— Locai.  Op- 
tion tiAW— Adoption— Effect. 

Where  local  option  has  been  adoptSed  in  any 
city  or  incorporated  town,  all  laws  or  ordinances 
eonflictlng  thereititk  ale  saspendadt  ■ 
.  [Hid.  Note.— For  other  cases,  see  Intoxicate 
L^no^^  Cent  Dig.  |  34;  .Dec  Dig.  I  40.*J 

9.  MnmciFAi,  COBrosATioiis  (f  592*)  —  Qrcx 

ObDINANCES— SlATB  .LAWt-PbIOBITT. 

Where  an  act  is  prohibited  by  state  hiw,  m 
eKy  ordinance  previously  Itt' ftfree- cannot  be  in- 
voked to  permit  Uie  same  act 

[Ed.  .Note.— For.  otbfeD  oasas,  see  Municipal 
Corporations,  Cent  Dig.  1,1314;  Dec  Dig.  I 
592.*]  '  I 

4.  iHTOXicATiwo  Liquors  (|  11»)— Locai  Op- 

ifioN  Law— Nuisance. 

There  is  no  oonfliet  between  the  local  option 
law  and  a  city  erdtnanoe  declaring  a  place  in  the 
city  maintaloed  for  the  illegal  sals  of  Uqnor  to 
be  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  'Intoxicating 
LIquota,  Cent  Dig.  ^  18;  Deo.  Dig.  {  ll.*l 

&  Cbiuiral  Law  (t  201*)— Fosubb  Jkopabdt 
— Matubk  or  Omnrac. 

Where  defendant  was  eonvicted  of  violat- 
ing the  local  option  law  prohibitinK  the  sale, 
exchange,  or  giving  away  of  iDtoxIcating  liq- 
uors within  a  city  In  which  the  law  was  In 
ftwee.  Such  eonvlctUm  was  jm  bar  to  a  snbee- 
qnent  prosecution  for  violating  a  municipal  ordi- 
nance punishing  the  carrying  on  of  the  business 
of  sellmg  intoxicating  liquor  Within  the  city  or 
devoting  any  building  or  premises  thereto,  and 
declaring  the  carrying  on  of  such  business  to  be 


a  htfls'aAce ;   the  offenses,  tliongli  'established  by 
the  same  act  oif  sale,  not  beiag  the  .same. 

[Bid.  Note.-^For  other  eases,  see:  Criminal  Law; 
Cent  Dig,  |  404;  Dec.  Dig.  {  201.*] 

0.  GnnaNAi.  Law  d  804*)— {Svidkbcb-Juoio 

fliAL  NoncB. 

The  Supreme  Court  will  take  Judicial  bo- 
ttoe  that  the  State  tJniveisity  is  loeated  at  En^ 
gene  in  determining  tbe  mlidity  of  an  ordinanoe 
of  thot  city  declaring  the  maintenanoe  of  a  busi- 
ness for  the  unlawful  sale  of  liquor  therein  to 
be  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  U  700-717 ;   Dec.  Dig.  I  304.*] 

7.  MtTNICIPAI.    CoBPOBATIONB    (|    6flB*>— OlTt 
OBDItSAlfCXS— YlOIiATIOir— COMFIJlUrT. 

Under  B.  A  C  Comp.  |  90,  providing  that 
in  pleading  a  elty  ordinance  it  shail  be  sufficient 
to  refer  to  It  by  title  and  the. date  of  its  ap- 
ptovsl,  a  complaint  fOr  violating  an  ordinance 
providing  that  tbe  maintenance  of  a  bosinan  for 
^e  unlawful  sale  of  liqno«  riiail  constitute  a 
nuisance,  giving  tbe  title  of  the  ordinance,  its 
number,  and  the  number  of  the  particular  sec- 
tion which  defendant'  was  daimed  to  have  viop 
lated,  and  charging  in  detail  the  acts  coostitu^ 
ing  sudi  violation,  was  sufficient  after  verdict 

[Ed,  Note.— For  other  cases,  see  Municipal 
pirrorations.  Cent  Dig.  i  1406;    Dec.  Dig.  | 

8.  MUNICIPAI.  CottPOBATIONS  (I  648*)— POUCB 
Poweb—Sbntbncb—Tiiib— Statutes. 

Under  B.  *  C.  Comp.  I  2273,  providing 
that  when  the  defendant  pleads  guilty  or  Is 
convicted,  the  Justice  of  tbe  peace  most  give 
Judgment  ss  prescribed  by  law,  and  under  Eu- 
gene City  Charter  (Sp.  Laws  1005,  p.  246,  i  IS), 
providing  that  proceedings  in  the  recorder's 
court  shall  be  governed  by  the  laws  controlling 
criminal  actions  before  justices  of  tbe  peace,  and 
B.  &  C.  Comp.  I  1431,  providing  that  two  days 
shall  elapse  between  the  receiving  of  a  verdict  and 
the  pronouncing  of  sentence,  does  not  apply  to 
a  conviction  in  the  recorder's  court  of  such  city. 
[Ed.  Note.— For  '  other  cases,  see  MunieipSI 
Corporations,  Cent  Dig.  I  1416;  Dec.  Dig.  i 
6*3.*] 

Appeal  from  Circuit  Court,  Lano  Comity; 
L.  T.  Harris,  Judge. 

Charles  Mayhew  was  convicted  of  Tlolat- 
ing  an  ordinance  Of  the  tity  at  Bttgene,'  atod 
be. appears.    Afiamed. 

An  ordtotance  of  tjbe  city  of  Eugene  con- 
tained the  following  section:  "Sec.  6.  That 
all  places  within  the  limits  of  tbe  cl^y  of  Eu- 
gene wherein  Intoxicating  liquors  are  sold, 
bartiered  or  given  away.  In  vl(4atlon  of  this 
ordlnancOi.or  where  idle  or  dissolute  persons 
are  permitted  to  congregate  for  tbe  purpose 
of  drinking  intoxicating  liquors  as, a  bever- 
age, or  wbere  Intoxicating  liquors  are  kept 
for  sale  or  barter  in  violation  of  law  or  this 
ordinance  ^ro  hereby,  declared  to  be  a  com- 
mon nuisance,  and  any  person,  firm  or  cor- 
I>oratloa  maintaining  .any  such  nuisance 
within  the  city  of  Eugene  shall  be  deemed 
guilty  of  a  misdemeanor,"  etc.  Defendant 
was  arrested,  charged  with  a  violation  of 
this  section.  That  portion  of  the  complaint 
necessary  to  the  decision  of  this  question 
before  us  Is  as  follows:  "Charles  Mayhew 
Is  accused  by  this  complAlnt  with  a  violation 
of  section  6  of  Ordinance  672  of  the  city  of 
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Sagene  entlUed  'An  ordinance  declaring  «I1 
places  within  the  city  of  Engene  where 
intoxicating  liquors  are  sold,  bartered,  or 
given  a-way  in  rlolatlon  of  law,  or  where 
idle  or  dissolute  persons  are  permitted  to 
congregate  for  the  purpose  of  drinking  In- 
toxicating liquors  to  be  common  nuisances; 
to  re-enact  sections  1,  2,  8,  4  and  6  of  Ordi- 
nance No.  653  entitled  "An  ordinance  to  regu- 
late cigar  stores,  billiard  parlors,  soft  drink 
parlors,  and  places,  restaurants,  and  other 
like  places  of  bualness  and  to  prohibit  the 
sale  of  intoxicating  liquors  In  the  city  of  En- 
gene";  to  r^>eal  sections  5  and  7  of  said  Or- 
dinance 653  and  all  ordinances  and  parts  of 
ordinances  In  conflict  herewith,'  committed 
as  follows:  That  within  the  corporate  limits 
of  the  said  city  on  the  10th  day  of  December, 
1907,  said  Mayhew  kept  and  maintained  a 
common  nuisance,  in  this,  that  being  then 
and  there  the  lessee  and  In  possession  of 
those  certain  premises  and  buildings  in  said 
city  known  as  No.  547  Willamette  street,  he 
did  then  and  there  knowingly  and  willfully 
engage  in  the  business  of  selling,  and  did 
then  and  there  sell  from  and  on  said  prem- 
ises Intoxicating  liquors  for  beverage  pur- 
poses In  violation  of  law,  to  wit,  the  local 
option  law  of  the  state  of  Oregon,  which  said 
law  was  then  and  there  In  full  force  and  ef- 
fect by  this,"  etc.  The  appellant  entered  two 
pleas —  former  Jeopardy  and  not  guilty.  The 
plea  of  former  Jeopardy  is  as  follows: 
"Comes  now  the  defendant,  and  says  that  he 
ODgbt  not  to  be  prosecuted  In  the  above  cause 
because  he  represents  that  heretofore,  to 
wit,  on  the  2lBt  day  of  December,  1907,  a 
complaint  duly  vertfled  by  the  affidavit  of  C 
V.  Dennle,  private  prosecutor,  was  filed  in  the 
office  of  B.  S.  Bryson,  Esq.,  Justice  of  the 
peace  for  the  district  of  Eugene,  Lane  coun- 
ty, alleging  that  Charles  Mayhew  had  com- 
mitted the  crime  of  selling  intoxicating  liq- 
uor in  Lane  county,  Or.,  in  violation  of  the 
local  option  law,  committed  as  follows;  That 
he,  the  said  Charles  Mayhew,  on  the  19th 
day  of  December,  1907,  In  the  county  of 
Lane  and  state  of  Oregon,  then  and  there  be- 
ing, did  then  and  there  wrongfully  and  un- 
lawfully sell  Intoxicating  liquor  to  C.  F.  Den- 
nis by  then  and  there  unlawfully  and  wrong- 
fully selling  one  pint  bottle  of  intoxicating 
liquor  to  said  O.  F.  Dennie  for  fifty  cents 
lawful  money  of  the  United  States  of  Amer- 
ica, contrary  to  the  provisions  of  the  local 
option  liquor  law,  and  after  the  sale  of  intox- 
icating liquor  within  Lane  county  bad  been 
duly  prohibited."  Then  follows  a  statement 
that  upon  such  charge  he  had  been  duly  ar- 
rested, tried,  convicted,  and  sentenced,  that 
he  is  the  same  person,  and  that  this  is  the 
same  offense  and  the  Identical  act  for  which 
he  was  so  convicted  In  the  Justice's  court 
The  attorneys  stipulated  as  to  the  state  of 
the  record  in  the  Justice's  court  Defendant 
oCTered  evidence  to  show  the  identity  of  per- 
son and  of  the  offense,  in  order  to  sustain  his 


plea  of  former  Jeopux^j,  but  the  evidence 
was  rejected,  and  tiie  court  refused  to  sub- 
mlt  that  issue  tQ  the  Jury.  Defendant  was 
found  guilty  and  took  a  writ  of  review  to 
the  circuit  court,  which  affirmed  the  Judg- 
ment of  the  recorder's  court;  and  from  that 
decision  defendant  appeals. 

George  A.  Pipes,  for  «pP«iUu>t.  S.  D.  Allen, 
for  respondent 

McBBIDE,  J.  (after  stating  the  facts  aa 
above).  It  is  contended  that  the  dty  of  Eu- 
gene had  no  power  under  its  charter  to  pass 
the  ordinance  under  which  defendant  was 
convicted.  Subdivision  8  of  section  48  ot 
the  city  charter  of  Eugene  i»rovldes  that  the 
city  shall  have  power  "to  prevent,  regul%te, 
prohibit  and  remove  nuisances,  and  to  de- 
clare by  ordinance  what  shall  constitute  the 
same."  Sp.  Laws  1905,  p.  251,  f  48,  subd.  & 
Under  this  power  the  great  weight  of  author- 
ity Is  to  the  effect  that  so  long  as  the  defini- 
tion of  a  nuisance  in  a  charter  Is  not  clearly 
arbitrary  and  unjust  and  manifestly  wrong, 
the  courts  will  uphold  it  2  Smith's  Modem 
Law  of  Munic.  Corp.  1 1106,  and  cases  there 
cited.  The  maintaining  in  a  city  of  a  house 
for  the  unlawful  sale  of  liqnors  or  carrying 
on  the  business  is  from  ite  very  nature  a  pub- 
lic nuisance,  and  the  city  has  a  right  to  so 
declare  it  Meyer  v.  Stat^  42  N.  J.  Law, 
145,  166 ;  Hammond  T.  King,  137  Iowa,  548, 
114  N.  W.  1062. 

It  is  also  contended  that,  the  local  option 
law  being  In  force  in  the  city  of  Eugene,  the 
city  has  no  authority  to  legislate  In  any  way 
against  the  sale  of  liquor.  We  have  already 
held  that,  when  local  option  has  been  adopt- 
ed in  any  city  or  Incorporated  town,  all  laws 
or  ordinances  oonfiictlng  therewith  are  sus- 
pended. In  other  words,  as  long  as  the  state 
law  prohibits  an  act  the  city  law  previously 
In  force  canno  be  invoked  to  permit  the 
same  act  but  there  is  no  conflict  between 
the  local  option  law  and  the  ordinance  de- 
claring a  place  where  liquors  are  sold  to  be 
a  nuisance.  The  authorities  are  conflicting 
as  to  whether  a  mdulclpallty  can  make  a 
crime  which  is  punishable  by  the  laws  of 
the  state  also  an  offense  against  Its  or- 
dinances; some  states — notably  Georgia—* 
holding  steadfastly  that  ordinances  punish- 
ing offenses  covered  by  state  laws  are  In- 
operative. But  there  can  be  no  room  for 
doubt  that,  where  the  offense  against  the 
state  Is  also  peculiarly  an  offense  against  the 
peace  and  good  order  of  the  city,  ordinances 
punishing  it  are  valid  and  will  be  upheld,  if 
within  the  terbis  Of  the  charter.  Judge  Gool- 
ey  states  the  rule  as  follows:  "An  act  may 
be  a  penal  offense  under  the  laws  of  the 
state,  and  further  penalties,  under  proper 
legislative  authority,  be  Imposed  for  Its  com- 
mission by  municipal  by-laws,  and  the  at- 
forcement  of  the  one  would  not  preclude  the 
enforcement  of  the  other."  Oooley,  Gonsti. 
Urn.  (7th  Ed.)  279,  and  notes.    This  view  i» 
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controyerted,  In  Smith's  Modern  loivr  of  ICn- 
nldpal  Corporations,  but  the  great  weight  of 
authority  seems  to  be  with  the  doctrine  enun- 
ciated by  Cooley.  Mr.  Smith  cites  Walsh 
V.  City  of  Union,  13  Or.  589,  11  Pac.  312,  as 
sustaining  his  contention,  and.  In  fact,  gives 
It  the  position  of  a  leading  case,  though  a 
careful  reading  of  that  decision  Indicates  that 
the  view  of  the  court  was  exactly  opposite 
from  the  view  taken  by  the  text-writer.  The 
charter  of  the  city  of  Union  gave  the  council 
power  to  punish  any  person  "who  should 
create  any  'noise  or  disturbance'  upon  any 
street  In  the  city."  The  city  passed  an  ordi- 
nance in  the  following  language:  "Any  per- 
son or  persons,  who  shall  draw  any  danger- 
ous or  deadly,  weapon  upon  the  person  of  an- 
other •  •  »  shall  be  punished,"  etc. 
Walsh  was  arrested  upon  a  complaint  charg- 
ing him  with  a  violation  of  this  ordinance. 
He  was  not  charged  with  having  made  a 
"noise  or  disturbance"  upon  the  streets,  and 
the  court  very  properly  held  that,  as  the 
charter  had  not  granted  the  city  power  to 
punish  for  an  assault  with  a  dangerous  weap- 
on, the.  ordinance  was  void,  but  they  add 
eignlflcantly :  "Under  an  ordinance  enacted 
In  pursuance  of  such  power  to  punish  those 
who  should  create  any  disturbance  in  the 
streets  of  the  city,"  etc..  It  Is  not  doubted  but 
what  the  conduct  alleged  In  the  complaint 
would  be  a  punishable  offense.  •  •  *  Nor 
Is  this  objection  made  upon  the  ground  that 
an  offense  committed  against  two  Jurisdic- 
tions cannot  be  punished  In  each  of  them." 
So  the  case  cited  decides  these  points:  (1) 
That  on  assault  with  a  dangerous  weapon 
cannot  be  punished  as  such  under  power  to 
punist)  for  "creating  a  noise  or  disturbance"; 
(2)  tliat  under  a  power  granted  to  punish  for 
"creating  a  noise  or  disturbance"  the  city 
council  would  have  power  to  include  within 
the  matters  which  go  to  make  such  disturb- 
ance the  act  of  assaulting  another  with  a 
dangerous  weapon.  There  is  also  a,  distinct 
Intimation  that  the.  court  did  not  wish  to  be 
understood  as  holding  that  a  crime  could  not 
be  committed  a^ali^st  Xwo  Jurisdiction^  by 
the  same  act 

Again,  It  is  to  be  noticed  that  the  local 
option  law  Is  not  broad  enough  to  cover  the 
offense  for  which  defendant  in  this  case  was 
tried  before  the  cjty  recorder  of  Eugene. 
The  offense  created  by  the  local  option  law 
consists  in  selling,  exchanging,  or  giving 
away  intoxicating  Uguors.  Each  sale,  wheth- 
er upon  the  street  or  inside  of  a  building,  Is 
a  separate  and  distinct  offense.  The  ordinance 
in  question  goes  further,  and  punishes  the' 
carrying  on  of  the  unlawful  business  or  de- 
voting any  building  or  premises  to  that  pur- 
pose. It  is  not  Inconsistent  with  the  state 
law  or  subversive  to  It  It  declares  the  car- 
rying on  of  the  unlawful  business  a  nuisance 
and  punishes  it  as  such. 

This  court  will  take  Judicial  notice  that  by 
the  laws  of  this  state  the  State  University  Is 
located  at  Eugene,  and  while,  under  all  dr- 


cumstancee,  an  unlawful  tippling  house  U 
undesirable  in  a  community.  It  is  peculiarly 
so  in  a  college  town,  where  are  congregated 
a  large  number  of  young  men  not  under 
paternal  restraint,  and  separated  from  those 
home  Influences  which  make  so  much  for 
sobriety.  A  business  which  might  be  tolerat- 
ed In  other  communities  would  be  an  Intol- 
erable nuisance  In  a  college  town.  We  con- 
clude, therefore,  that  the  ordinance  is  au- 
thorized by  the  charter,  and,  In  view  of  the 
situation  at  Eugene,  that  it  is  a  Just  and 
reasonable  one. 

Much  of  what  has  been  heretofote  said  a.^ 
piles  forcibly  to  defendant's  next  objection, 
namely,  the  failure  of  the  court  to  submit  de- 
fendant's plea  of  former  Jeopardy  to  the 
Jury.  Th4  offense  of  making  a  single  sale 
of  liquor  la  not  Identical,  and  cannot  be  iden- 
tical with  that  of  maintaining  a  nuisance  by 
carrying  on  the  business,  and  the  plea  was 
bad  on  its  face.  The  intimation  in  Walsh 
V.  Union,  13  Or.  589,  11  Pac.  312,  to  the 
effect  that  assault  with  a  dangerous  weapon 
might  properly  be  included  in  an  ordinance 
for  making  a  disturbance  on  the  street  and 
punished  accordingly  is  reinforced  by  the 
opinion  of  this  court  In  State  v.  Stewart,  11 
Or.  52,  238,  4  Pac.  128.  Judge  Lord,  speak- 
ing for  the  court,  and  quoting  from  Judge 
Gray  in  Morey  v.  Commonwealth,  108  Mass. 
434,  says:  "The  test  is  not  whether  the  de- 
fendant has  already  been  tried  for  the  same 
act,  but  whether  he  has  been  put  in  Jeopardy 
for  the  same  offense.  A  single  act  may  be 
an  offense  against  two  statutes;  and,  If 
each  statut.e  requires  proof  of  an  additional 
fact  which  the  other  does  not,  an  acquittal 
or  conviction  under  either  statute  does  not 
exempt  the  defendant  from  prosecution  and 
punishment  under  the  other."  Continning, 
Judge  Lord  says:  "The  offense  charged  In 
the  former  and  In  the  present. case  are  not 
only  distinct,  but  the  evidence  Required'  to 
Support  the  one  would  fall  far  'short  of  es- 
tablishing the  other,  and  in  siicb  a  case 
Mr.  Chltty  sj^ys:  'It  is  incouslstent  with  rea- 
son, as  it  is  repugnant  to  the  rules  of  law,  to 
say  that  the  offenses  are  so  far  the  same 
that  an  acquittal  of  one  will  be  a  bar  to 
the  prosecution  of  the  other.' "  .  So  we  con- 
sider the  ruling  of  the'  lower  court  not  only 
In  accord  with  reason  and  Justice,  but  sus- 
tained by  the  former  views  of  this  court,  as 
expressed  In  the  opinion  of  one  of  its  most 
able  and  learned  Justices. 
,  Another  "objection  is  that  the  ordinance 
was  no;  plead  li^  the  manner  required  by  sec- 
tion SG,  B.  &  d.'  Comp.,  which  Is  as  follows: 
"In  pleading  an  ordinance  or  enactment  of 
any  Incorporated  city,  town  or  village,  or  a 
right  derived  therefrom,  in  any  action,  suit, 
or  proceeding,  in  any  of  the  courts  of  this 
state,  including  the  courts  of  any  such  incor- 
porated city,  town,  or  village,  it  shall  be  suffi- 
cient to  refer  to  such  ordinance  or  enactment 
by  its  title  and  the  date  of  its  approval,  and 
the  court  shall  thereupon  take  Judicial  notice 
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thereof."  In  Pomeroy  y.  Lappeus,  9  Or.  363, 
this  court  beld  that  in  a  proceeding  begun 
originally  In  the  circuit  court  It  was  not  suffi- 
cient to  plead  an  ordinance  by  Its  number, 
title,  and  date  of  enactment,  but  that  the 
ordinance  must  be  set  out  in  full.  The  next 
case  was  Nodlne  v.  City  of  Union,  13  Or.  5S7, 
11  Pac.  29S,  in  which  the  appellant  was  con- 
Tlcted  in  the  recorder's  court  for  violation  of 
a  city  ori^lnance.  The  ordinance  was  de- 
scribed in  the  complaint  by  mere  reference 
to  its  number.  The  defendant  demurred  to 
the  complaint  as  not  stating  tacts  sufficient 
to  constitute  an  offense,  and  on  appeal  the 
demurrer  was  sustained  by  the  court.  It 
will  be  seen  that  that  case  differs  from  this, 
in  that  in  this  case  the  full  title  of  the 
ordinance  is  given,  the  number  of  the  ordi- 
nance, and  the  number  of  the  particular  sec- 
tion which  the  defendant  is  accused  of  violat- 
ing. It  is  probable  that  section  90,  B.  ft  C. 
Comp.,  was  passed  with  a  view  of  preventing 
such  failures  of  Justice  as  arose  from  the 
neglect  or  carelessness  of  pleaders  in  the 
cases  above  mentioned.  Recent  decisions  of 
courts  of  other  states,  and  the  better  opin- 
ion of  modem  writers,  seem  to  be  that,  where 
the  complaint  sets  out  the  acts  d^lared  by 
the  ordinance  to  be  an  offense  in  specific  lan- 
.guage,  no  specific  reference  to  the  ordinance  by 
title  number  or  redtal  is  necessary,  but  that 
the .  municipal  court  will  take  Judicial  notice 
of  it  to  the  same  extent  as  the  other  courts  of 
the  state  take  such  notice  of  the  general  crim- 
inal statutes.  In  Portland  v.  Tick,  44  Or.  439, 
444,  75  Pac.  706,  708,  102  Am.  St  Rep.  633, 
the  court  says:  "The  municipal  courts  win 
^ake  Judicial  notice  of  the  ordinances  of  the 
municipality  and  of  such  Journals  and  records 
of  the  law-making  body  as  affect  their  va- 
lidity, meaning  and  construction  in  like  man- 
ner and  for  like  purposes  as  the  courts  of  the 
state  take  Judicial  cognizance  of  the  public 
statutes  of  the  state,  and,  in  the  event  of 
an  appeal  to  the  circuit  court,  although  by 
,the  rules  of  law  the  case  is  to  be  tried  de 
novo,  the  circuit  court  will  take  like  Judicial 
notice  of  such  ordinances  as  the  municipal 
courts" — citing  City  of  Soloman  v.  Hughes, 
24  Kan.  211;  Downing  v.  City  of  Milton  vale, 
36  Kan.  740, 14  Paa  281;  State  v.  Leiber,  11 
Iowa,  407;  Town  of  La  Porte  City  v.  Goodfel- 
low,  47  Iowa,  572;  Town  of  Moundsville  V. 
Velton,  35  W.  Va.  217,  13  S.  E.  373.  The 
previous  decisions  of  this  court  upon  this 
subject  are  not  referred  to  in  the  decision 
nor  in  the  briefs  of  counsel  filed  In  that  case, 
and  an  examination  of  the  record  shows  that 
the  question  of  the  proper  method  of  plead- 


ing an  ordinance  was  in  90. way  involved. 
The  question  then  before  the  court  was 
whether  the  court  would  take  Judicial  notice 
of  the  Journals  and  records  of  a  city  council 
in  determining  whether  an  ordinance  had 
I)een  regularly  passed  and  this  court  held 
that  course  to  be  correct  There  is  nothing 
in  the  opinion  indicating  any  intent  on  the 
part  of  the  court  to  overrule  its  previous 
holdings  In  regard  to  the  statutory  provi- 
sions respecting  pleading  a  municipal  ordi- 
nance, and  they  must  be  assumed  still  to  be 
the  law  in  this  state.  But  in  every  case  pre- 
viously decided  the  sufficiency  of  the  plead- 
ing bad  been  challenged  by  motion  or  de- 
murrer. In  this  case  no  objection  was  made 
to  the  suffideucy  of  the  pleading.  The  com- 
plaint here  gives  the  title  of  the  ordinance 
in  furi,  and  it  is  sufficiently  comprehensive 
to  set  forth  the  general  scope  of  the  ordi- 
nance. It  also  gives  the  number  of  the  ordi- 
nance and  the  number  of  the  particular  sec- 
tion which  defendant  was  charged  with  vlo- 
lathig,  and  sets  forth  in  detail  the  particular 
acts  committed  by  defendant  which  it  claim- 
ed constituted  such  violation.  The  complaint 
may  not  be  as  definite  as  the  statute  requires, 
hut  mere  ihdefinlteness  cannot  be  a  ground 
for  objection  after  verdict.  We  think  that 
it  Is  too  late  to  question  a  complaint  as  full 
as  this  one  Is  after'  a  verdict  and  that  this 
objection  should  be  overruled. 

It  is  also  urged  that  the  court  erred  in 
pronouncing  sentence  within  six  hours  after 
verdict  was  rendered.  We  do  not  think  sec- 
tion 1431,  6.  &  C.  Comp.,  requires  two  da}-8 
to  elapse  between  the  time  of  receiving  the 
verdict  and  pronouncing  sentence.  Section 
2273,  which  provides  the  method  of  proce- 
dure In  Justices'  courts,  reads  as  follows: 
"When  the  defendant  pleads  guilty,  or  Is  con- 
victed, either  by  the  Justice  or  Jury,  the 
Justice  must  give  Judgment  thereon  for  such 
punishment  as  may  be  prescribed  by  law  for 
the  crime."  The  charter  of  Eugene  provides 
that  the  proceedings  In  the  recorder's  court 
shall  be  governed  by  the  laws  controlling 
criminal  actions  In  the  Justice's  court  Eu- 
gene Charter,  e.  4,  i  18;  Sp.  Laws  1906,  p. 
246.  Neither  Justices'  courts  nor  recorders' 
courts  have  regular  sessions,  but  proceed  ac- 
cording to  the  exigencies  of  the  business  be- 
fore them,  and  it  certainly  was  never  the 
intention  of  the  Legislature  that  they  should 
be  kept  in  session  for  48  hours  after  the  trial 
of  each  case  for  the  sole  purpose  of  pronoun- 
cing Judgment  upon  offenders. 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 
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McWHIRTBR  ▼.  DONALDSON  et  aL 
(Sopreme  Owrt  of  Utah.     Aug.  23,  1900.) 

1.  APPEAI.  and  BRBOB  (I  957*)— DiSCBKTIOIf 
or  TBIAL  COtTBT  —  VAOATIRa  —  DBFAtn/F 
JUDSMBNT. 

The  general  rule  is  that  a  motion  to  vacate 
a  default  judgment  on  the  ground  of  excusable 
neglect  and  permit  the  party  against  whom  it 
is  entered  to  plead  to  the  merits  is  addressed  to 
the  discretion  of  the  court,  and,  unless  it  ap- 
pears that  the  discretion  has  been  abused,  the 
court's  ruling  in  vacating  or  refusing  to  vacate 
the  jadgment  will  not  be  disturbed  on  appeal.  ^ 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Bnor,  Cent.  Dig.  S  3823;   Dec.  Dig.  I  957.»] 

2.  JuoeiiKNT  y[14ft*) — Dbfatjit  Jodgmbwt— 
Vacatioh  —  Excii^oi.B  Nequcot  —  Discbe- 

TION  OF  COUBT. 

To  bring  a  case  within  Comp.  Laws  190T, 
f  8005,  providing  that  the  court  may  in  its  dia- 
cretion  upon  just  terms  allow  an  aoswer  to  be 
tiled  after  the  statutory  time,  defendant  must 
show  due  diligence  to  prepare  and  present  his 
defense,  that  be  was  either  preventied  fr«m  Ming 
so  by  some  accident,  misfortnne,  or  circumstance 
over  which  he  had  no  control,  or  that  he  was 
misled,  or  lulled  into  inaction,  by  the  opposite 
party  or  his  counsel,  and,  where  on  the  day  when 
plaiatilPs  attorner  filed  notice  of  hls' withdrawal 
from  the  case  defendant's  attorney  was  inform- 
ed by  plaintiff  that  he  proposed  to  push  the 
case,  and  was  Informed  by  plaintiff's  new  at- 
torney on  the  same  day  that  the  attorney  would 
not  obtigate  himself  to  contlnne  in  force  a  stipn- 
latipn  that  defendants  had  entered  into  with 
plainti^s  former  attorney  extending  the  time 
for  filing  an  answer,  and  that  a  default  judgment 
was  entered  three  weeks  thereafter,  defendant 
waa  n«t  entitled  to  relief  under  the  section.* 
.  [Ed.  Note.— For  other  case^  see  Judgment, 
Cent.  Dig.  H  260-290;    Dec.  Dig.  §  143.*1 

3.  STIPU1.ATI0NB  (5  9*)— NkCESSITT  FOB  FIL- 
ING OB  ENTERING  ON  MlNTTTES. 

Under  Comp.  Laws  1907.  I  116,  snbd.  2, 
providing^  that  an  attorney  shall  have  authority 
to  bind  his  client  by  his  agreement  filed  with  the 
clerk  or  entered  upon  the  minutes  of  the  court 
and  not  otherwise,  an  oral  stipnlntlon  to  extend 
time  for  filing  an  answer  which  was  neither 
filed  with  the  clerk,  nor  otherwise  made  a  matter 
of  record,  is  of  no  legal  effect. 

[Ed.  Note. — For  other  cases,  see  Stipulations, 
Cent.  Dig.  H  16-21 ;    Dec.  Dig.  {  9.*] 

4.  Atiobney  and  Client  (J  17»)— Powkb  OT 
Attobnet  to  Bbcome  Surety. 

Under  Comp.  Laws  1907,  i  188,  providiag 
that  no  j>r^ticing  attorney  shall  became  surety 
in  a  suit  in  which  he  is  engaged  as  attorney, 
attorneys  at  law  cannot  act  in  the  dual  capaci^ 
of  surety  and  attorney  ia  the  aioiie  action. 

[Ed.  Note.— For  Other  casea.  Me  Attorney  and 
Client,  Cent.  Dig.  $25;   Dee.  Dig.  i  17.»] 

5.  Attobnet  and  Client  (|  S2*y^rr«x  or 

ArroBN  EY— N  AXU  RE. 

Attorneys  at  law  are  officers  of  the  court, 
and  it  is  their  sworn  duty  to  aid  the  court  in 
seeing-  that  actions  in  which  they  are  engaged 
as  connsel  are  conducted  in  a  dignified  and  or- 
derly manner,  free  from  passion  and  personal 
animositiefi.  and  that  all  causes  brought  to  an 
issue  are  decided  on  their  merits  only,  and  they 
most  devote  their  aUlity,  skill,  and  diligence 
along  ethical  and  professional  lines  to  the  in- 
terests of  their  clients,  and  refrain  from  enter- 
ing into  any  alliance  or  incnriing  any  obliga- 


^  Cotter  T.  Haroeok.  U  Vtph.  SM,  M  Pao.  W. 
Aaron  V,  Holmes,  M  Fac.  450;  Quealy  v.  Wlllard- 
iBn,  tn  Pac.  930. 

*  Peterson  v.  Oroslar,  »  Wab,  t3l,  O.  Pac.  ttO. 


flon  connected  with  the  Htlgatloii  tn  wMch  th^ir 
are  engaged  .as  counsel  that  wonld  place  them 
ia  a  position  where  their  personal  interests 
would  oe  adverse  to  those  of  their  clients, 

[Ed.  Note.— For  other  crises,  see  Attorney  and 
OUent,  Cent  Dig.  {  46;   Dec.  Dig.  {  32.  •] 
6.  Judgment  (|  143*)— Default  Judgment— 

Vacating— Interposition  of  Unoorsoion- 

ABLE   DSFENfiE. 

A  default  judgment  will  not  be  set  aside  to 
enable  a  party  to  interpose  an  unconscionable 
defense,  and  hence  a  default  judgment  for  a  sum 
lost  by  plaintiff  at  gambling  will  not  be  va- 
cated to  allow  defendant  to  defend  on  the  ground 
that  he  won  the  money  according  to  the  rules 
of  the  game  played,  which  waa  &  violation  of 
the  penal  statutes;  equity  in  such  case  leav- 
ing the  complaining  party  where  It  finds  him. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S!  292-295;    Dec.  Dig.  $  145.»] 

Stiaup,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Third  District ; 
M.  L.  Ritchie,  Judge. 

Action  by  'Willlain  McWhirter  against 
James  Donaldson  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

Thurman,  Wedgwood  &  Irvine,  for  appel- 
lants.   James  Ingebretse^i,  for  respondent. 

Mccarty,  J.  This  action  WAS  begi^n  in 
tbe  district  court  of  Salt  Lake  county  to  re- 
cover for  money  bad  and  received.  The  coin- 
plalnt  was  filed  October  18, 1906,  and  on  No- 
vember 19, 1906,  summona  was  served  on  de- 
fendant Jaates  Donaldson.  The  other  de- 
fendants were  not  served  with  process,  nor 
did  they  appear  in  the  action.  On  October 
2,  1907,  nearly  a  year  after  the  service  of 
summons,  judgment  by  default  was  render- 
ed In  favor  of  plaintiff  and  against  defend- 
ant Donaldson  for  the  sum  ot  $1,853.33.  On 
October  12,  1907,  Donaldson  moved  the  court 
to  set  aside  the  default  and  vacate  the  judg- 
ment, and  permit  him  to  file  an  answer  which 
be  presented  In  connection  with  his  motion. 
He  filed  several  affidavits,  and  Introduced 
oral  testimony  in  support  of  the  motion. 
Counter  affidavits  were  filed  by  plaintiff. 
The  court  overruled  the  motion,  and  Donald- 
son appealed. 

The  facts  leading  up  to  and  surrounding 
the  entry  of  default  and  the  rendering  of 
Judgment  thereon,  and-  the  grounds  upon 
which  Donaldson  relied  to  have  the  judg- 
ment vacated  and  the  case  reopened,  as 
shown  by  the  ffies  In  the  case  and  the  affida- 
vits presented  and  the  testimony  Introduced 
at  the  hearing  on  the  motion,  are  as  follows: 
On  or  about  September  19,  1906,  plaintiff,  in 
company  with  bis  brother,  AJexaoder  Mc- 
Whlrter,  visited  a  certain  rooming  house  In 
Salt  Lake  City,  Utah,  and  engaged  In  a  game 
of  cards  called  "stud  poker"  with  the  defend- 
ant Donaldson.  The  money  sued  for  In  this 
action  was  bet  a/ad  lost  by.  plaintiff  and  won 
by  Donaldson.  The  McWblrters  employe^ 
K.  P.  Braflet,  an  attorney  at  law,  to  com; 
mence  ttae  action,  and  take  whatever  stepei 


*Kor  other  c««es  les  uune  topic  and  section  NUMBBR  Ib  Dec.  *  Am,  Digs.  1907  to  date,  *  Reporter  Indexw 
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he  might  deem  necessary  to  recover  the  mon- 
ey bet  and  lost  on  the  game  of  cards  referred 
to.  Before  the  complaint  was  filed,  It  was 
discovered  that  certain  moneys  belonging  to 
Donaldson  could  be  attached  and  held  to  sat- 
isfy any  judgment  that  the  McWhIrters  might 
obtain  against  him.  To  enable  the  McWhir- 
ters  to  furnish  the  undertaking  required  in 
attachment  proceedings,  Braffet  consented  to 
become  one  of  the  sureties.  It  therefore  be- 
came necessary,  under  section  133,  Comp. 
Laws  1907,  for  the  McWhIrters  to  procure 
the  services  of  some  other  attorney  to  prose- 
cute the  action  which  they  were  about  to 
commence.  Braffet,  with  the  knowledge  and 
consent  of  the  McWhIrters,  made  arrange- 
ments with  Samuel  Russell,  an  attorney  at 
law,  to  appear  as  attorney  of  record  In  the 
action  which  they  were  about  to  begin.  Rus- 
sell signed  the  summons  and  complaint  as 
plaintiff's  counsel,  copies  of  which  were  serv- 
ed on  Donaldson.  Immediately  after  the  ac- 
tion was  begun,  an  undertaking  on  attach- 
ment was  filed  in  the  case  with  Braffet  as 
one  of  the  sureties,  and  certain  money  ($1,- 
025)  belonging  to  Donaldson  was  attached. 
After  Donaldson  was  served  with  summons 
and  a  copy  of  the  complaint,  he  employed  S. 
R.  Thurman  and  8.  A.  King,  both  of  whom 
are  attorneys  of  recognized  ability,  to  take 
charge  of  and  conduct  his  defense.  It  is  al- 
leged by  Thurman  and  King  in  their  affida- 
vits filed  in  support  of  the  motion  to  set  aside 
the  default  and  vacate  the  judgment  that 
Braffet  represented  to  them  that,  notwith- 
standing he  had  become  surety  on  the  attach- 
ment bond  referred  to,  he  nevertheless  con- 
tinued to  remain  in  charge  of  the  case  fbr 
the  McWhIrters,  and  that  "Russell  was  the 
attorney  of  record  in  said  cause,  was  acting 
for  him  as  a  matter  of  courtesy,  and  was  on- 
ly the  nominal  attorney,  and  that  said  Braf- 
fet had  the  actual  charge  of  the  conduct  of 
said  cause."  Braffet  made  affidavit  to  the 
same  effect.  William  McWhlrter,  plaintiff, 
In  an  affidavit  which  he  filed  In  opposition 
to  the  motion,  says:  "The  suit  was  brought 
in  my  name  by  the  said  Samuel  Russell,  and 
at  that  time,  and  ever  since  the  commence- 
ment of  this  suit,  I  have  understood  that 
Samuel  Russell  was  my  attorney  at  law  In 
the  prosecution  of  this  action."  Before  the 
statutory  time  for  filing  an  answer  had  ex- 
pired, Thurman  and  King  met  Braffet,  and 
Informed  him  that  they  were  preparing  an 
answer  to  plaintiff's  complaint  on  behalf  of 
Donaldson,  and  that  Braffet  stated  to  them 
that  he  desired  to  amend  the  complaint,  and 
requested  them  to  defer  the  preparation  of 
their  answer  until  after  they  had  been  serv- 
ed with  an  amended  complaint,  which  they 
consented  to  do.  It  must  be  borne  in  mind, 
however,  that  Donaldson's  attorneys  on  this 
occasion  consulted  with  Braffet  well  knowing 
that  he  was  at  the  time'  one  ef  the  sureties 
on  an  attachment  l>ond  In  the  same  action, 
and  that  Russell  was  the  attorpey  of  record 
for  plaintiff.    And  the  record  shows  that 


they  so  recognized  Russell.  On  November 
30,  190a,  a  little  more  than  a  month  after  the 
commencement  of  the  action,  a  written  no- 
tice was  served  on  Russdl,  which  recited 
that  defendant  Donaldson  would  on  Novem- 
ber 30,  1906,  move  the  court  to  release  the 
money  theretofore  attached  In  said  cause. 
This  notice,  which  was  directed  "to  the  plain- 
tiff-above  named,  and  to  his  attorney,  Samuel 
Russell,"  was  signed  by  S.  R.  Thurman.  In- 
dorsed on  the  notice  was  the  following  ac- 
ceptance: "Received  copy  of  the  foregoing 
notice  this  30th  day  of  November,  A.  D.  1906. 
[Signed]  Samuel  Russell,  Attorney  for  Plain- 
tiff." The  money  attached  by  plaintiff  was 
upon  Donaldson  furnishing  an  undertaking 
as  provided  by  section  308S,  Comp.  Laws 
1907,  rdettsed.  S.  A.  King,  one  of  Donald- 
son's attorneys  became  surety  on  the  under- 
taking. The  order  of  court  releasing  the 
moitey  was  made  and  entered  of  record  No- 
vember 30, 1906.  No  further  proceedings  were 
had  of  record  In  the  case  until  September  12, 
1907.  In  the  meantime  the  McWhIrters  be- 
came dissatisfied  because  of  the  delay  la 
bringing  the  action  to  an  issue,  and  on  Au- 
gust 6,  1907,  Alexander  McWhlrter  paid  Braf- 
fet for  his  services,  and  released  him  from 
further  responsibility  In  the  case.  Braffet 
thereupon  gave  McWhlrter  a  receipt,  of  which 
the  following  is  a  copy:  "Bec'd  of  Alexan> 
der  McWMrter  the  sum  of  fifty  dollars  la 
full  settlement  of  all  claims  which  I  may 
have  had  pending  against  htm  up  to  this 
time,  and  I  have  no  further  Interest  In  any 
civil  action  or  actions  which  he  or  his  broth- 
er William  may  bring  against  auyi  party  or 
parties.  This  is  not  Intended  as  a  release  of 
the  claim  of  Samuel  Russell  for  his  services 
in  pending  suit  M.  P.  Braffet."  McWhlrter 
decided  "to  have  the  case  pushed  more  vlg- 
oroasly,"  and  with  that  object  In  view  called 
upon  Russell,  and  consulted  him  In  regard  to 
the  matter.  Russell  informed  McWhlrter 
that  It  was  somewhat  embarrassing  for  him 
to  continue  as  attorney  in  the  case,  as  he 
and  S.  A.  King,  one  of  Donaldson's  attorneys, 
occupied  and  used  the  same  office,  whereup- 
on arrangements  were  made  with  Russell  for 
his  fee,  and  on  September  12,  1907,  Russell 
filed  in  the  cause  the  foUowln,;  notice,  a  copy 
of  which  was  served  upon  8.  R.  Thurmaoi 
(After  title):  "To  Said  Defendant  James 
Donaldson  and  to  His  Attorney:  Yon  will 
take  notice  that  the  undersigned  has  and 
does  hereby  withdraw  his  appearance  as  at- 
torney for  plaintiff  In  the  above  entitled 
cause.  Samuel  Russell.  Salt  Lake  City, 
Utah,  September  12,  1907."  The  following 
acknowledgment  of  service  Is  indorsed  on  the 
notice:  "Received  copy  of  foregoing  notice 
this  12th  day  of  September,  1907.  Thurman, 
Wedgwood  &  Irvine,  Attorneys  for  Defend- 
ant Donaldson."  As  McWhlrter  was  leaving 
Russell's  office  on  the  occasion  referred  to, 
he  met  SL  A.  King,  and  King  Inquired  of  him 
what  he  was  "going  to  do  about  the  case." 
King,  lu  his  affidavit,  which  was  filed  in  the 
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case  in  support  of  the  motion  to  vacate  and 
set  aside  the  default,  says:  Tliat  lie  was  ad- 
vised l)y  McWlilrter  "tliat  Mr,  Russell  would 
no  longer  act  as  <:ounsel.  In  tbis  case,  and 
that  bis  connection  with  the  same  bad  been 
terminated";  that  McWblrter  also  stated 
that  Jam^s  Ingebretsen  bad  been  employed 
as  counsel  for  plaintiff  in  said  cause;  that 
be.  King,  Immediately  telephoned  Ingebret- 
sen, and  desired  to  know  if  he  bad  been  so 
employed  and  at  the  same  time  stated  to 
bim  that  a  stipulation  existed  extending  the 
time  for  answering,  and  that  be  would  like 
to  have  the  benefit  of  the  stipulation;  that 
Ingebretsen  answered  that  lie  bad  not  been 
.employed,  but  bad  been  spoken  to  concerning 
the  mattes,  all  of  which  is  admitted  by  Inge- 
bretsen in  bis  counter  affidavit  filed  in  the 
case,  but  he  also  avers  in  bis  affidavit,  which 
averment  is  not  denied:  "I  replied  that  I 
had  not  been  engaged  and  could  not  and 
would  not  obligate  myself  in  any  way,  but 
that  my  bands  must  be  free  to  take  such  ac- 
tion as  might  be  directed  by  my  clients." 
He  further  recHed  in  his  aQdavit  "that  he 
(King)  then  asked  me  whether  I  would  no- 
tify him  when  I  was  employisd,  and  I  then 
and  there  expressly  told  bim  that  I  would 
make  no  promises,  and  would  iiot  obligate 
myself  in  any  way  until  I  was  employed." 
King,  in  bis  affidavit,  says  that  Ingel»-etsen 
0a  this  occasion  promised  that,  in  case  be 
should  be  employed  by  the  McWhirters,  be 
would  notify  bim.  King,  of  such  employment. 
No  further  conversation  nor  communication 
was  bad  between  Ingebretsen  and  either  of 
the  attorneys  for  Donaldson.  King  at  the 
time  be  claims  to  have  bad  this  understand- 
ing with  Ingebretsen  was  surety  on  the  bond 
given  by  Donaldson  to  release  certain  funds 
hereinbefore  mentioned  which  had  been  at- 
tached by  plaintift,  and  he  was  therefore,  un- 
der section  133,  Comp.  Laws  1907,  which  we 
shall  further  <m  In  the  opinion  again  refer  to 
and  moKe  fully  discuss,  disqualified  from  ap- 
pearing ot  acting  as  attorney  of  record  in  the 
ease.  The  court,-  so  long  as  tbis  disqualifica- 
tion CMitlnued  to  exist,  was  not  required  to 
consider  any  agreement  that  King  might 
make  with  the  McWhirters  or  their  attorney 
out  of  court.  About  two  weeks  after  the 
conversation  last  referred  to,  Alexander  Mc- 
Whirter  employed  Ingebretsen  to  appear  as 
counsel  for  plaintiff.  Ingebretsen  inquired  of 
McWblrter  If  he  knew  of  any  stipulation  in 
the  action,  and  McWhirter  answered  that  he 
did  not,  but  that  he  would  go  and  ask  Mr. 
Russell  If  there  were  any.  McWblrter  then 
left  the  office,  and  in  a  few  moments  there- 
after returned  and  stated  that  be  had  asked 
Mr.  Russell  if  there  were  any.  stipulation  ex- 
tending the  time  to  plead  and  answer,  and 
that  Russell  had  Answered  that  be  did  not 
know  of  any  such -stipulation  or  understand- 
ing. Before  taking  the  default,  Ingebretsen 
made  personal  Inquhry  of  Ruasell  as  to 
whether  or  'Uot  he  had  stipulated,  or  in 'any 
my  I  asreed  mltti  the  attonieys  for  Donald- 


son that  the  time  for  appearing  and  pleading 
on  the  part  of  Donaldson  was,  or  should  be, 
in  any  way  extended,  and  Ruasell  answered 
that  be  had  made  no  such  stipulation  or 
agreement  and  knew  of  none  to  that  effect. 
At  the  hearing  on  the  motion  to  vacate  the 
Judgmoit  Russell  was  called  as  a  witness, 
and  testified:  "I  have  no  knowledge  of  such 
a  stipulation.  I  was  not  a  party  to  it." 
Counsel  for  Donaldson  served  and  filed  no- 
tice Qf  "intention  to  -move  the  court  to  vacate 
and  set  aside  the  default  and  Judgment  •  •  * 
heretofore  taken  in  said  cause  and  rendered 
against  the  defendant  James  Donaldson. 
Said  motion  wlU  be  based  and  made  upon  af- 
fidavits hereinafter  served,"  etc.  No  further 
nor  additional  motion,  so  far  as  the  record 
discloses,  was  filed  or  made  in  the  case. 

The  specific  grounds  upon  which  the  mo- 
tion Is  based  are  not  set  out  in  the  notice. 
We  assume,  however,  from  the  matters  stat- 
ed in  the  affidavits  filed  In  support  of  the 
motion,  and  the  manner  in  which  counsel 
have  disoossed  the  subject-matter  of  the  ap- 
peal in  th^r  printed  briefs,  that  they  base 
their  right  to  have  the  default  and  Judgment 
set  aside  upon  one  or  more  of  the  statutory 
grounds,  namely,  "mistake,  inadvertence,  sur- 
prise, or  excusable  neglect."  We  think,  how- 
ever, in-  -view  ci  the  matters  set  forth  in 
the  affidavits,  that  the  only  ground  which 
can  be  urged  with  any  degree  of  consistency 
is  that  of  "excusable  neglect"  No  claim 
is  made  that  the  court  was  without  Juris- 
diction, nor  that  the  Judgment  is  tainted 
with  fraud,  nor  that  it  was  Ul^ally  entered. 
The  general  rule  is  that  a  motion  to  vacate 
a  Judgment  entered  by  default  on  the  ground 
of  excusable  neglect  and  permit  the  party 
against  whom  it  is  entered  to  plead  to  the 
merits  is  addressed  to  the  sound  discretion 
of  the  court,  and,  unless  it  is  made  to  appear 
that  such  discretion  has  been  abused,  the 
ruling  of  the  court  in  vacating  or  refusing  to 
vacate  the  Judgment  will  not  be  dlstnrl>ed  on 
appeal.  Cutler  v.  Haycock,  32  Utah,  854,  90 
Pac.  897;  Aaron  v.  Holmes  (Utah)  99  Pac. 
450;  Quealy  v.  WiUardson  (Utab)  100  Pac. 
930;  1  Black  on  Judgments,  g  354;  6  Bncy. 
PI.  &  Fr.  202;  23  Oyc  895.  Assuming,  for 
the  sake  of  argument,  that  respondent  is  not 
in  a  position  to  successfully  challenge  King's 
right  to  appear  and  act  for  Donaldson  In 
the  caqe  at  the  time  be  claims  to  have  bad 
the  understanding  with  McWhirter  and  Inge- 
bretsen that  they  would  notify  bim  of  Inge- 
bretson's  employment  when  made  in  time 
for  him  to  file  an  answer  before  any  further 
proceedings  were  had  by  plaintiff,  still  we 
do  not  think  the  showing  made  on  the  mo- 
tion Is  sufficient  to  entitle  Donaldson  as  a 
matter  of  right  to  have  the  Judgment  set 
aside  and  the  case  opened  up  on  the  ground 
of  excusable  neglect,  or,  fotr  that  matter,  on 
any  of  the  grounds  mentioned  In  section  3005, 
Oompk  Laws  1907.  It  was  nearly  three 
weeks  after  Russell  filed  and  Served  his  no- 
tice of 'Withdrawal  from  tlw  case  before  tlie 
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default  was  entered,  and  on  the  very  day 
on  which  this  notice  was  filed,  King,  In  an- 
swer to  an  inqnlry  made  by  him,  was  In- 
formed by  Alexander  McWblrter  that  he, 
referring  to  the  case,  "proposed  to  push  It" 
When  King  on  the  same  day  spoke  to  Inge- 
bretsen  about  continuing  in  force  the  stipu- 
lation which  he,  King,  had  entered  into  with 
Braffet  extending  the  time  for  filing  an  an- 
Bwer,  Ingebretsen  very  pointedly  and  em- 
phatically replied  that  he  would  not  obligate 
himself  In  any  way,  but  that  his  hands  must 
be  free  to  take  such  action  as  might  be  di- 
rected by  his  clients.  While  King  says  In 
his  affidavit  that  Ingebretsen  agreed  that  he 
would,  when  employed  by  the  McWhlrters, 
notify  him,  King,  of  such  employment  (which 
was  denied  by  Ingebretsen),  he  does  not  pre- 
tend to  say  that  Ingebretsen  agreed  to  con- 
tbiue  In  force  the  stipulation  extending  tbe 
time  for  answering  the  complaint,  nor  that 
he  said  anything  from  which  It  could  be  rea- 
sonably Inferred  that  he  would  consent  to 
any  further  extension  of  time.  But,  on  the 
contrary,  what  was  said  and  done  by  Mc- 
Wblrter  and  Ingebretsen  dearly  Indicated 
that  they  Intended  to  make  every  reasonable 
effort  to  bring  the  case  to  an  issue  at  the 
earliest  possible  moment,  and  that  they  did 
not  Intend  to  further  abide  by  the  stipula- 
tion which  was  made  with  Braflet,  who 
more  than  a  month  prior  thereto  had  entire- 
ly severed  his  connection  with  the  case. 
Therefore,  the  claim  made  by  counsel  for  ap- 
pellant that  they  were  misled  by  what  Mc- 
Whirter  and  Ingebretsen  said  or  did  In  the 
pi^nlscs  is  not  well  founded.  In  order  for 
.»  party  to  bring  a  case  within  the  provisions 
of  secticm  3005,  Comp.  Laws  1907,  be  must 
show  that  he  has  used  due  diligence  to  pre- 
pare and  present  his  defense,  and  that  be 
was  either  prevented  from  doing  so  because 
of  some  accident,  misfortune,  or  circumstance 
over  which  he  has  no  control ;  or  that  he  has 
been  misled  or  lulled  into  inaction  by  some 
agreement  or  act  of  the  opposite  party  or 
hto  counsel  upon  which  he  had  a  right  to 
rely.  This  appellant  has  wholly  failed  to  do. 
Peterson  v.  Crosier,  29  Utah,  236,  81  Pac 
860.  And,  furthermore,  section  115,  Comp. 
Laws  1007,  provides,  so  far  as  material  in 
this  action,  that  "an  attorney  and  counsellor 
has  authority  •  •  *  (2)  to  bind  his  client 
In  any  of  the  steps  of  the  action  or  proceed- 
ing Iv  his  agreement  filed  with  the  clerk 
or  entered  upon  the  minutes  of  the  court, 
and  not  otherwise."  The  stipulation  In  ques- 
tion was  neither  filed  with  the  clerk  nor 
otherwise  made  a  matter  d  record.  There- 
fore appellant  cannot  claim  anything  for  the 
stipulation,  because,  under  the  foregolifg  pro- 
visions of  the  statute,  neither  he  nor  his 
coamel  bad  any  legal  rl^t  to  rely  upon  it 
In  the  case  of  Sorkhelm  v.  N.  B.  &  M.  Ins. 
Co.,  38  Cai.  023,  the  Supreme  Oourt  of  Cali- 
fornia, In  conotrulng  a  staftute  identically 
the  same  as  the  one  under  consideration  here, 
said:    "It  declares  such  agreement*  null  and 


void  unless  ^they  are  In  writing  and  filed 
with  the  clerk  or  have  been  entered  In  the 
nlinutes  of  the  court.  Of  such  agreement, 
therefore,  there  can  be  no  specific  perform- 
ance. To  allow  the  court  to  enforce  th«n, 
as  was  done  in  this  case,  against  the  will 
or  without  the  consent  of  the  parties.  Is  to 
allow  the  court  to  work  the  precise  mischief 
which  the  statute  was  designed  to  prevent 
Instead  of  being  nullified  In  that  way,  the 
statute  ought  to  be  strictly  adhered  to,  for 
It  la  the  dictation  of  wisdom.  Without  it  the 
court  would  be  frequently  annoyed  by  dis- 
putes between  counsel  concemtog  their  agree- 
hients,  and  thus  forced  to  try  Innumerable 
side  Issues  more  perplexing  than  the  case 
itself,  attended,  also,  with  delay  to  its  busi- 
ness, and  the  detriment  to  the  public  serv- 
ice." In  the  case  of  Haley  v.  Eureka  Co. 
Bank,  20  Nev.  410,  22  Pac.  1008,  the  construe^ 
tion  of  a  like  provision  In  the  statutes  of 
Nevada  was  involved.  The  appeal  in  that 
case  was  from  an  order  of  the  district  court 
setting  aside  a  default  on  the  ground  that  It 
was  entered  in  violation  of  an  oral  agree- 
ment between  the  parties  which  was  to  the 
effect  "that  no  default  Judgment  or  other 
proceedings  should  be- bad  or  taken  against 
them  (defendants)."  In  the  course  of  an 
elaborate  opinion  by  Chief  Justice  Hawley, 
It  is  said :  "It  was  the  duty  of  the  district 
ludgef  to  enforce  the  rule,  and-  he  erred  in 
overrallng  the  objections  to  the  testimony 
In  relation  to  the  verbal  stipulation.  It  is 
not  a  case  where  the  question  was  left  to  hfe 
discretion.  There  was  a  positive  statute,  a 
rule  prescribed  and  adopted  by  this  court 
for  the  government  of  the  district  court 
which  could  not  be  disregarded.  •  •  • 
They  (the  defendants)  knew  that  such  an 
agreement  did  not,  under  the  statute  and 
rule  Of  court  have  any  binding  effect  •  •  • 
They  knew  that  in  the  condition  In  which 
the  litigation  was  the  plaintiff  had  the  legal 
right  to  at  any  time  apply  to  the  cleric 
for  a  default  If  his  attorney  irefnsed  to 
act,  he  could,  as  was  done  In  Ooben  v.  Golds- 
berry,  supra  (72  Ind.  40),  have  discharged 
him  and  employed  another  attorney  and 
instructed  hlni'  to  have  the  default  taken. 
*  *  *  The  shield  furnished  by  the  law  was 
ample  for  the  protection  of  their  rights,  and. 
if  they  did  not  want  a  default  to  be  taken, 
they  should  have  availed  themselves  of  Its 
clear,  wise,  and  beneficial  provlsioBs,  instead 
of  trusting  to  the  uncertain  memory  of  coun- 
sel or  the  instability  of  plaintiff's  professed 
friendship  towards  one  of  the  defendants. 
In  the  application  and  otforcement  of  the 
statutory  provtelons,  it  has  been  hdd  that 
a  party  Is  not  authorized  to  rely  opon  an 
oral  agreement  of  the  opposing  attorney  for  a 
new  trial  upon  the  ground  of  surprlBe;  that 
it  is  a  ^ant  of  diligence  to  rely  on  a  verlMl 
stipulation  whldi  is  not  btoding.  Pattersoa  ▼. 
Bly,  19  Oal.  85.  *  *  •  The  order  of  the  di»- 
trlet  court  is  reversed."  In  the  oase  of  Martin 
v.  De  LoKB,  IS  Mont  348,  89  ^a<v  81^  a  ittt- 
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trlct  court  set  sslde  s  deAitflt  on  tbe  gtovAa 
that  It  was  taken  In  Tiol&tlon  of  an  mtA'  etip- 
ulatlcn  made  out  of  court.  There  was  a  rule 
of  the  district  court  which  provided  that  no 
agreement  between  the  parties  or  their  at- 
torneys relating  to  any  cause  would  be  re- 
garded by  the  court  unless  reduced  to  writ- 
ing or  made  in  open  court  and  entered  In 
the  minutes  thereof.  On  appeal  the  Supreme 
Ooart  of  Montana  held  that  tbe  rule,  until 
rescinded  or  modified,  Is  binding  on  the  dis- 
trict court,  and  that  the  setting  aside  of  the 
default  was  an  abuse  of  discretion.  The  fol- 
lowing cases  also  illustrate  and  declare  the 
same  doctrine:  Reese  t.  Mahoney,  21  Cal. 
806;  Merrltt  T.  Wilcox,  62  Ceil.  238;  Jones  v. 
Menefee,  28  Kan.  436;  Marsh  t.  Lasher,  13 
N.  J.  Eq.  255 ;  Goben  ▼.  Ooldsberry,  72  Indv 
44.  Section  133,  Conip.  Laws  1907,  irrovldes 
that  "no  practicing  attomety  and  counsellor 
shall  become,  surety  In  any  civil  or  criminal 
action,  svrlt  or  proceeding  which  may  be  in- 
stituted In  any  of  the  courts  of  this  state 
in  which  he  Is  engaged  as  attorney."  Now, 
this  statute  means^  If  it  means  anything^  that 
an  attorney  cannot  act  in  the  dtial  capacity 
ef  borth  surety  and  attorney  In  tbe  same  ac- 
tion or  proceeding.  The  purpose  of  the  stat- 
ute is  manifest  Attorneys  at  law  are  offi- 
cers of  the  court,  and  it  is  their  sworn  duly 
to  aid  the  court  in  seeing  that  actions  and 
proceedings  in  Which  they  are  engaged  as 
counsel  ar«  conducted  In  a  dignified  and  or- 
derly manner,  free  from  passion  and  personal 
animosities,  and  that  all  causes  brought  to 
an  Isme  are  tried  and  decided  on  their  mer- 
fts  oniyi  It  is  also  the  duty  of  an  attorney 
to  devote  his  ability,  skill,  and  diligence 
along  ethical  and  professional  lines  to  tbe  In- 
terests of  his  client,  and  to  refrain  from 
entering  into  any  alliance  or  incurring  any 
obligation  connected  with  the  litigation  in 
ylUch  be  ia  engaged  as  counsel  that  would 
place  blm  in  a  position  where  bis  personal 
Interests  woidd  be  adverse  to  those  of  bis 
dlent  While  attorneys  as  a  rule  faithfully 
observe  and  fearlessly  discharge  these  duties 
and  obligatiens  regardless  of  the  effect  that 
their  actions  In  these  respects  may  have  on 
their  own  personal  Interests,  yet  experience 
has  demonstrated  that  there  are  exceptions 
to  th9  general  rule,  and  that  there  are  mem* 
ben  o£  tbe  legal  profession  who,  when  their 
own  personal  Interests  are  involved  In  an  ac- 
tion or  proceeaWg  In  which  they  are  acting 
as  counsel,  are  apt  to,  and  sometimes  do,  dis- 
regard these  general  duties  which  the  law 
imposes  upon  them.  Therefore,  In  order  to 
prevent  attorneys  from  having  an  undue  In- 
terest in  litigation  in  which  they  are  employ- 
ed as  counsel,  they  are  prohibited  in  this 
and  many  other  Jurisdictions  either  by  stat- 
ute or  rule. of  court  from  becoming  surety 
for  their  clients. 

In  Love  T.  Bheffelln  ft  Co.,  7  Fla.  40,  a  case 
often  cited  with  approval  by  both  courts  and 
text-wrtters.  It  Is  said:  "A  suitor  of  the 
court  b 'entitled  to  a  fair  and  impartial  bar- 


ing; ««d  to  every  facHity  eoutistent  wtth 
]egal  provision  for  the  assertion  and  main- 
tenanoe  9f  his  rights,  or  their  deftmse  und 
protection;  this . e^teclally  from  the  offlccre 
of  tbe  court.-  Suppose,  however)  that  tli^ 
GQOoect  themselves  with  one  or  other  of  the 
parties,  by  signing  a  bond  to  maintain  bis 
suit  and  discharge  any  liability  thait  may 
devolve  on  them,  to  pay  whaterrer  Judgment 
the  court  may  award,  what  is  their  posltloq, 
and  that  of  tbe  case?  Is  not  this  officer 
pledged  by  bis  iortone  to  the  suit  to  the 
Bide  to  which  he  has  committed  himself?  Is 
not  bis  personal  influsoce  drawn  and  forced 
into  the  same  channel,  and  has  not  bis  ad- 
versary to  encounter  all  thds,  either  In  de- 
fense or  as  complainant.  In  the  assertion  and 
maintenance  of  bts  rights?  Is  not  tbe  c<ni- 
test  widened  and  extended  by  such  action, 
and  does  It  not  henceforth'  cease  to  be  be- 
tween the  original  parties?  We  do  not  Stop 
to  consider  the  poeslblllty  of  this  influence 
being. willfully  exerted.  Tbere  Is  no  proof  or 
suspicion  of  tbe  kind  in  the  casei.  It  Is  suf- 
ficient that  such  action  I  has  the  tendency  to 
defeat  and  obstruct  the  course  of  Justice, 
and  may  be  pernicious  and  injurious  to  an 
extent  not  easily  estimated."  The  case  at 
bar  tB  a  good  Illustration  of  the  wisdom  of 
the  nlle  which  -piSeclndes  an  attorney  from 
becoming  surety  for  his  cll«sitL  Braffet,  M 
his  testimony  on  the  hearing  of  the  motion 
to  vacate  the  Judgment  and  set  aside  the 
default,  stated  that  one  reason  why  he  de- 
layed In  filing  an  am^ided  complaint  was 
that  he  desired  tO'  minimise  his  obligation 
as  surety  on  the  attachment  bodd.  1R)  quote 
him  literally,  be  said:  "It  (the  amendment) 
Involved  the  question  of  tbe  attachment,  and 
I  was  on  the  attachment  bond  and  had  guar- 
anteed tbe  other  surety,  and  wanted  to  mini- 
mize the  amount  of  the  obligation."  And 
again  he  said:  "At  the  time  of  the  filing  of 
the  complaint,  I  was  not  exactly  satisfied  to 
sue  for  this  amount  and  was  largely  Influenc- 
ed-by  a  desire  to  Influence  my  own  liability 
as  surety  on  the  bond  and  that  the  liability 
that  I  would  incur  under  my  guaranty  of  tb« 
other  surety  whom  I  bad  induced  to  Join 
me."  It  will  thus  be  seen,  according  to  Braf- 
fet's  own  version  of  tbe  matter,  that  bis 
failure  to  file  tbe  contemplated  amended 
complaint  and  bring  tbe  cause  to  an  Issue 
was  at  least  to  some  extent  Influenced  by 
the  personal  obligation  which  he  had  Incur- 
red in  the  case  by  becoming  surety  on  tbe 
attachment  bond.  The  stipulation  In  ques- 
tion was  not  only  In  derogation  of  the  stat- 
ute, but  BraSet,  who  entered  Into  It  on  be- 
half of  respondent,  was  at  the  time  surety 
on  the  attachment  bond  hereinbefore  men< 
tioned  which  disqualified  him  from  appear- 
ing as  attorney  of  record  in  tbe  case.  We 
are  therefore  asked  to  give  effect  to  an  oral 
stipulation  made  with  an  attorney  out  of 
court,  which,  under  tbe  circumstances,  the 
attorney  could  not  have  entered  Into  In  open 
courts  without  placing  himself  In  a  position 
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whctre  he  conld  hare  been  proceeded  agaluBt 
for  contempt  of  court  Weeks  on  Attorneys, 
I  119;  Husband  Bros.  r.  Georgia  8.  A  Fla. 
lE^.  Co.,  8  Ga.  App.  157,  69  S.  B.  828.  A  mere 
statement  of  tbe  proposition  Is  all  that  is 
necessary  to  refute  and  orertum  any  argu- 
ment that  can  be  made  In  ta,vor  of  it 

There  ts  another  reason  why  appellant  ia 
not  entitled  to  have  the  case  reopened.  No 
principle  of  law  Is  more  firmly  established, 
nor  more  strictly  adhered  to,  than  that  which 
forbids  the  setting  aside  of  a  Judgment  to 
«iBble  *  party  to  Interpose  an  unconscionable 
defense.  1  Black  on  Judgmmts,  848;  6 
Ency.  PL  &  Pr.  189;  23  Cyc.  964.  In  the 
answer  tendered  by  appellant  In  connection 
with  his  motion  to  vacate  the  judgment  It  Is 
alleged,  among  other  things:  That  "Alex- 
ander McWhlrter  then  and  there  in  the  im- 
mediate presence  of  said  plaintUT,  William 
McWhlrter,  took  a  hand  and  engaged  in 
said  game  of  cards,  and  then  and  there  play* 
ed  with  this  defendant  for  money,  and  then 
and  there  wagered  upon  the  result  of  said 
game.  •  •  •  That  as  a  result  of  said 
game  this  defendant  then  and  there  won 
said  money  according  to  the  rules  of  said 
game,  and  in  accordance  with  said  rules  then 
claimed  and  took  possession  of  the  same." 
It  will  thns  be  obserred  that  appellant  seeks 
ito  invoke  the  equitable  powers  of  the  court 
to  enable  him  to  retain  the  ill-gotten  gains 
which  he  nefariously  acquired  by  an  open 
and  flagrant  violation  of  the  penal  statutes 
of  this  state;  He  does  not  come  Into  court 
with  dean  hands.  In  such  case  equity  gives 
no  raUet,  but  leaves  the  party  where  it  finds 
him. 

Tbe  Judgment  is  affirmed,  with  ooste. 


fbicb;  J., 
senta. 


(W  Utah.  307) 


concurs.    STRAUPt  CLi  J.,  dla- 


MEYERS  V.  SAN  PEDRO,  I..  A.  &  S.  I<. 

B.GO. 
(Sapreme  Court  of  Utah.    Ang.  23,  1909.) 

1.  Maotis  and  Ssbvaot  ({  2T0*)— IRJUBT  TO 
Skbvakt—Neglioence— Evidence. 

Where.  In  an  action  for  the  death  of  th^ 
conductor  in  charge  of  the  first  section  Of  a 
tiain  in  a  Bear.end  collision  with  the  second  sec 
tion,  the  evidence  showed  that  tbe  coUisioa  oc-, 
curred  a  little  over  ^  mile  before  reaching  a 
switch  at  a  station  which  consisted  of  only  a 
switch  track  and  a  water  tank;  that  the  nnt 
section  at  the  time  of  the  accident  was  running 
at  about  seven  miles  an  hour  because  of  a  de- 
fect in  tbe  locomotive ;  that  the  second  section, 
which  had  overtaken  the  first  section  at  a  sta- 
tion about  20  miles  from  the  place  of  the  acci- 
dent, was  running  from  20  to  30  miles  an  homh— 
a  rule  of  the  railroad  that  trains  will  approach 
yard  limits  under  full  control  and  be  prepared 
to  stop  within  the  limits  of  vision,- etc,  was  ad- 
missible as  bearing  on  tbe  care  of  the  tespectiv« 
crews,  especially  that  of  the  crew  of  the  second 
section  in  approaching  the  station. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  924 ;   Dee.  Dig.  {  270.*] 


a.  IBviDnTCB  <i  VSrfi-^-'Bicn  Cvnneiros. 

In  an  action  for  tk»  death  of  lite  oondnetor 
in  charge  of  the  first  section  of  a  train  by  tha 
second  section  running  into  it  the  testimony  of 
the  conductor  of  the  second  se<itiou  as  to  when 
his  train  was  due  at  a  station  a  little  over  a  mils 
beyond  the  place  of  the  accident  was  admissible 
as  against  the  objection  that  the  time-table  was 
the  best  evidence,  for  the  fact  to  be  proved  as 
to  when  the  second  section  was  due  at  the  sta- 
tion was  an  independent  fact 

[£^.  Note.— For  other  cases,  see  Bvidenos, 
Cent  Dig.  S|  460-470;  Dec.  IHg.  S  157.»] 

3.  EviDBiTcit   (t    2SS*>  —  Di!Oi:.ABATioica   o* 
Agents— Pboof  of  Aoerct. 

Proof  of  custom  of  a  railroad  to  give  a 
service  letter  to  discharged  employ^  that  the 
superintendent  of  a  division  cave  a  service  letter 
to  a  conductor  discharged  after  a  collision  be- 
tween his  train  and  another  train  on  that  divi- 
sion, that  tbe  report  of  an  investigation  by  the 
trainmaster  as  to  the  cause  of  the  collision  liad 
been  transmitted  to  the  superintendent  without 
proof  as  to  whose  duty  it  was  to  give  such  a 
letter,  and  without  showing  the  scope  of  the  au- 
thority of  the  person  whose  doty  it  was  to  write 
it,  did  not  establish  the  agency  of  tbe  sn^r- 
intendent  so  as  to  render  the  letter  admissible 
as  having  been  written  within  the  scope  of  his 
authority. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  lOOS,  1007;   Dec.  Dig.  I  25&*] 

4.  EvtniNOK  (I  201*)— ADifiaBioR»-*A.oiaMi- 

BILITT. 

The  admissions  of  a  party  are  admissible, 
regardless  whether  the  transaction  as  to  which 
they  are  made  is  itself  material  to  the  issue  and 
admissible  in  evidenot. 

[Ed.  Note.— For  other  eases,  see  Brtdenoab 
Cent  Dig.  |  687;  Dec,  Dig.  {  201.*] 

&,  Evidence  ({  242*)— Aninssioifa— Dcoi.aBa- 
noNB  or  Agents—Aduissibilitt. 

In  tbe  absence  of  some  direct  or  sueeifle 
authority  of  an  agent  to  make  aa  admission  t« 
bind  tbe  principal  by  a  particular  admission  id 
the  agent  within  an  alleged  apparent  scope  of 
authority,  the  transaction  In  which  the  agent 
was  acting  for  the  prinolpBl  and  in  respect  to 
whidi  the  admission  was  madsv  and  to  whicb  tt 
related,  must  itself  be  material  and  admissible.! 
[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  H  803-907;   Dec  Dig.  i  242.*] 

6.  Evidence  (I  118»)  —  Declabations  —  EM 
Ge6t;4. 

The  aditrisslott  of  a  decIaratibB  as  a  part  a< 
the  res  gesta  rests  on  the  principle  that  the  dec; 
laration  is  interwoven  with  tbe  transaction  of 
which  it  is  a  part,  and  is  the  spontaneons  ex- 
pression of  thoughts  created  by  and  springing 
out  of  the  traasaotion.  and  the  declaration  in 
such  a  case  is  admissible  for  or  against  eithec 
party,  regardless  of  the  relation  of  agency. 

fEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Sf  297-802 ;    Dec.  Dig.  |  118.*] 

7.  Evidence  '  (i  123»)  —  Doxasattons  —  Re» 

A  statement  by  a  division  xaiitoad  superin- 
tendent to  a  discharged  conductor,  made  nine 
days  after  the  discharge  by  the  trainmaster  who 
discharged  the  conductor  on  the  day  his  train 
collided  with  another  train,  as  to  the  cause  of 
the  collision,  and  contained  in  a  service  letter 
given  by  him  to  the  conductor,  is  merely  a  part 
of  the  res  gestte  of  the  giving  by  the  superin- 
tendent to  the  conductor  of  a  service  letter  pn*> 
suant  to  the  custom  of  tbe  railroad,  and  is  in- 
admissible to  bind  the  railroad  in  an  action  for 
death  caused  by  the  collision,  in  the  absence  of 

'MoTla  V.  floagresattoaal  Soe'r.  U  UtalL  «,  II 
Fsc.  806;  Idaho  Co.  v.  Insurance  Co.,  t  Utah,  41, 
»  Pse.  sas,  17  U  R.  A.  GSS. 
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•vldenM  d  th*  antiiofltr  «f  Uw  —yrintwitent 
to  make  the  statement 

[Ed.  Note.— For  other  cases,  see  SIvideQceL 
Cent.  Dig.  H  351r-368;   Dec  Dig.  {  123.  •] 

8.  Appeal  and   Ebbob  ({  1050*)— Habielxsb 
Bbrob— Evidence— Adkissibilitt. 

Where,  in  an  action  for  the  death  of  a  rail- 
road conductor  in  chane  of  the  first  section 
of  a  train  caused  by  the  second  section  run- 
ning Into  it,  the  evidence  was  conflictinc  on 
material  issues,  the  error  in  admitting  a  state- 
ment by  a  division  superintendent  to  the  con- 
ductor in  charge  of  the  second .  division  to  the 
effect  that  the  conductor  had  been  discharged 
for  running  down  a  train  which  was  on  time, 
and  that  he  was  dismissed  from  the  service  be- 
cause of  bis  utter  disregard  of  the  time-table 
rules  and  instructions,  was  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  IS  4153-4160;  Dec.  Dig.  | 
1030.»]  ' 

0.  Masteb  and  Sebtant  (|  181*)— "Fbixow 

Sbbv ANTS"— Who  Abe. 

Where  two  sections  of  a  train  are  operated 
as  two  distinct  and  independent  trains,  the  mem- 
bers of  the  crew  of  one  section  are  not  fellow 
servants  of  the  members  of  the  crew  of  the  other 
section  within  the  statute  defining  fellow  serv- 
ants as  persons  engaged  in  the  service  of  a  comr 
mon  employer,  working  together  at  the  same 
idace  and  time,  and  to  a  common  purpose;! 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  870;   Dec.  Dig.  {  181.» 

For  other  definitions,  see  Words  and  Phrases, 
ToL  3i  pp.  2716-2730;   toI.  8,  p;  7662.] 

Appeal  from  District .  Court,  Tbird  DIb- 
tplct;  T.  D.  Lewis,  Judge. 

Action  by  Lena  Meyers  against  the  San 
Pedro,  Los  Angeles  &  Salt  Lake  Railroad 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded 
for  new  trial. 

Peno^  Cberrlngton,  for  appellant.  Booth, 
Lee  ft  Badger  and  Powers  A  Marioueaux, 
tor  respondent 

8TRAUP,  C  J.  The  plalnUff  brought  this 
action  to  recover  damages  for  the  death  of 
her  husband,  alleged  to  have  been  caused  by 
the  defendant's  negligence. 

It  is  alleged  In  the  complaint  that  the  de- 
fendant negligently  ran  and  operated  "a  cer- 
tain train  known  as  'section  No.  2'  of  train 
No.  81  at  a  high  and  dangerous  rate  of 
speed  into  and  against  a  certain  train  known 
as  the  'first  section'  of  train  No.  81,  and  in 
disregard  of  the  schedule  which  It  had  there- 
tofore established  for  the  running  of  trains," 
whereby  the  deceased,  who  was  the  conduct- 
or of  the  first  section,  was  killed.  The  de- 
fendant denied  the  alleged  negligence,  and 
pleaded  contributory  negligence  and  negli- 
gence of  fellow  servants.  The  two  sections 
were  made  up  at  Black  Rock,  Utah.  W.  C. 
Guernsey  was  the  conductor  of  the  second 
section.  The  crews  of  both  sections  received 
orders  from  the  train  dispatcher  to  leave 
Black  Rock  and  run  to  Callente,  Nev.    The 


•  JeDkins  V.  Mining  Oo,  24  Utab.  EU,  68  Pac.  84E; 
Pryburg  v.  Hlnlng  Co.,  IS  Utah.  410,  55  Pac.  367; 
Keesley  t.  Southern  Paclttc,  35  Utah;  — ,  98  Pae. 
1867. 


llrst  «edten  left  at  about  9;5S  pt  m.  of  the 
4tta  day  of  February.  The  second  section  left 
about  80  or  40  minutes  later.  No  further 
orders  were  received  from  the  dispatcher 
by  either  crew.  The  collision  occurred  about 
IH  miles  east  of  the  east  switch  at  or  near 
Beryl,  Utah,  on  February  6th,  at  about  4:26 
a.  m.,  as  testified  to  by  some  witnesses,  or  at 
4:S0  or  between  4:28  and  4:29,  as  testified 
to  by  others.  The  station  there  consisted  at 
only  a  switch  track  and  a  water  tank.  The 
distance  between  the  east  and  west  switch  is 
8,000  feet  Freight  train  No.  Sk  was  sched- 
uled on  the  time  card  to  leave  Beryl  at  4:30 
a.  m.  The  last  stopping  place  was  at  Lund, 
about  20  miles  east  of  BeryL  The  second 
section  at  Lund  overtook  the  first  section. 
The  first  section  left  Lund  at  8:{S5  a.  m., 
about  20  minutes  late;  The  second  section 
left  about  17  or  20  minutes  thereafter.  The 
speed  of  the  first  section  running  from  Land 
to  Beryl  was  from  15  to  20  n^les  an  heur  nvn 
til  within  about  SV^  giUes  of  tta»  place  of 
the  accident,  when  it  slowed  down  to  about 
B  or  7  miles  an  hour,  at  which  speed  it  was 
running  when  the  rear  end  was  run  Into  by 
the  second  section,  with  such  force,  as  to  de< 
mollsh  the  caboose  and  three  can  ahead  of 
It  and  to  deoall  «  number  of  other  cars. 
The  engine  of  the  second  section,  and  aboii< 
10  cars  of  that  section,  were  also  derailed, 
and  a  couple  of  them  orusbed.  The  second 
section,  after  it  left  Lund,  made  an  average 
speed  of  from  27  to  28  miles  an  hour. .  When 
it  struck  the  rear  of  the  first  section,  it  was 
running  30  miles  an  hour  as  testified  to  by 
the  conductor  of  the  second  section,  or  about 
20  miles  an  hour,  as  testified  to  by  the  eiv- 
glne^  of  that  section.  .  The  deceased  and 
two  brakemen  of  the  first  section,  who  were 
in  the, caboose,  were.ki^ed.  The  first  sec- 
tion had  not  intended  .to.  stpp  at  Beryl.  The 
second  section  had  intended  to  do  so  "to. 
water  an  outfit." 

It  la  further  shown  that  at  the  tline  of  the 
accident  one  of  the  Injector^  on  the  epj^ne 
of  the  first  sectloa-r-an  apparatus  which  au- 
tomatically fed  water  from  the  tank  Into  the 
boiler — ^gave  the  engineer  some  trouble,  and 
had  bothered  him  for  the  last  8  or  10  miles, 
and  bad  given  him  more  or  less  trouble  dur-; 
ing  the: trip.  The  engineer  of  that  section 
testified  that  he  was  working  on  the  in- 
jector at  the  time  of  the  accident,  and  be- 
cause it  did  not  work  properly  the  steam  was 
shut  off.  which  reduced  the  speed  of  the 
train.  The  morning  was  very  dark  and  fog^ 
gy.  The  first  section  displayed  the  usual  tall 
lights  on  the  rear  of  the  caboose.  The  aver- 
age apeei  of  the  train  in  the  vicinity  of  the 
accident  as  shown  by  the  time  card,  would 
be  10.7  miles  per  boar,  and  over  the  entire 
division  13.5  miles.  A  number  of  rales  of 
the  defendant  were  put  in  evidence,  some 
by  the  plaintiff,  others  by  the  defendant 
Among  them  were  the  following:     Rule  91; 
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"Tralna  In  thd'tr&nie  gtr^Mdh  tanst  kw0  at 
least  five  mtnntecr  apai^t,  except  In  ckwlng  up 
at  stations  or  at  meeting  and  passing  points." 
Rule  02:  "A  train  must  not  arrive  at  a  sta- 
tion in  advance  of  its  scbediile  time.  A 
train  must  not  leave  a  station  in  advance  of 
its  leaving  time."  Bale  98a:  "Stations  Iiav>- 
Ing  yard  limits  will  be  designated  in  special 
role  in  time-table.  AH  trains  and  engines 
will  have  tbe  right  to  work  within  such  yard 
limits  regardless  of  all  except  first-class 
trains,  but  will  give  way  as  soon  as  possible 
upon  their  approach.  An  except  first-class 
trains  will  approach  yard  limits  under  full 
control  and  be  prepared  to  stop  within  tbe 
limits-  of  vlBl<»t.  The  responsibility  for  acci- 
dent at  such  points  will  rest  with  the  ap- 
pMa<^lng  train.  At  such  stations  as  have 
no  yard  limit  signs,  the  limits  will  be  con- 
sidered to  be  between  extreme  switches." 
Rule  9:  "Tbe  speed  of  passenger  trains  wlU 
ordinarily  be  that  prescribed  In  tbe  sched^ 
ule,  but  in  case  of  delay,  requiring  a  greater 
speed  In  order  to  enable  trains  to  make  meet- 
ing points  or  to  secure  connections,  the  speed 
may  be  M  moderately  increased  above  that 
prescribed  In  the  schedule  as  in  the  Jndg- 
meht  of  the  conductor  and  englneman  in 
<ftal^;e  ot  the  train  may  be  safe  and  prudent, 
due  Consideration  being  always  given  to  con- 
eUtlons  of  track  and  all  tte  circumstances. 
Frel^t  trains  will  not  exceed  a  speed  of  80 
miles  per  hour,  L  e.,  will  consume  not  less 
than  two  minutes  In  running  each  and  every 
mile."  Rule  99:  "When  a  train  stops  or  Is 
delayed  under  drcumstances  in  which  it  may 
be  overtak«i  by  another  train,  the  flagman 
must  go  back  Immediately  wldi  stop  signals 
a  sufficient  distance  to  Insure  full  protec- 
tion. When  required,  he  may  return  to  his 
train,  first  placing  two  torpedoes  on  the  rail 
when  the  conditions  require  It  The  front 
of  a  train  must  be  protected  In  the  same 
way  when  necessary  by  the  fireman."  Some 
witnesses  testified  that  when  a  first  section 
of  a  train  left  a  station  20  minutes  late,  and 
the  second  section  left  17  or  20  minutes  there- 
after. It  was  the  custom  of  railroad  compa- 
nies to  require  the  conductor  and  crew  of 
tbe  first  flection  to  protect  the  forward  train, 
in  the  nighttime  and  when  necessary,  b^; 
throwing  oft  fusees  until  It  got  back  on 
schedule  time.  Most  of  the  witnesses  who 
so  testified  also  testified  that  the  throwing 
off  of  fusees  was  largely  within  the  Judg- 
ment and  discretion  of  the  conductor.  Other 
witnesses  testified  that  It  was  not  the  cus- 
tom, -under  such  drcumstances,  to  throw 
off  fusees  or  otherwise  protect  the  train  In 
that  manner,  unless  it  -was  not  making  rea- 
sonable headway,  or  had  stopped,  or  was 
about  to  be  stopped.  '  The  engineer  of  the 
second  section  testified  that  at  Lund  he  was 
flagged  by  a  fusee,  and  that  from  the  time 
he  left  Lund  until  the  accident  he  "did  not 
run  on  to  any  burning  fusees,  nor  did  my  en- 
gine e^lode  any  toipedoes."  He  further 
testifled  that,  "Immediately  before  hitting  the 


tealD^  I  kiMM  Hriit'we  intieabott  a  mile  atnd 
a  quarter,  or  maybe  two  inlles,  from  Beryl. 
I  was  on.  the  lookorut  t  saw  the  tail  lights 
of  first  81  about  five  car  lengths  ahead  ot 
me.  I  then  set  the  air  in  emergency."  The 
case  was  tried  to  the  court  and  a  jury.  A 
verdict  was  rendered  in  favor  of  the  plain- 
tiff.   The  defendant  appeal's. 

The  first  assignment  of  error  relates  to  the 
ruling  of  the  court  In  admitting  In  evidence 
rule  98a.  The  objection  made  to  its  admis- 
Bibillty  was  that  it  was  immaterial  and  Ir- 
relevant We  think  the  rule  was  rdevant 
and  material  as  bearing  on  the  care  and-  coo- 
duct  of  the  respective  crews,  especially  that 
of  the  second  section  In  approaching  Beryl. 

Tbe  conductor  of  the  second  section,  a  wit- 
ness on  b^alf  of  the  plaintiff,  -  was  asked; 
"When  were  you  due  at  Beryl?"  The  ques- 
tion was  objected  to  on  tbe  ground  that  "It 
Is  Incompetent  and  not  the  best  evidence; 
that  the  time-table  in  evidence  is  the  best 
evidence."  The  objection  was  overruled,  and 
the  -witness  answered  that  "it  depended  on 
how  late  the  first  section  is.  Tbe  second  sec- 
tion had  to  be  five  minutes  behind  the  first 
section;  and.  If  the  first  section  was  on  time, 
the  second .  section  was  due  at  4:35  a.  m." 
We  think  no  error  was  committed  in  the  rul- 
ing. The  fact  to  be  proved — when  was  the 
train  due  at  Beryl — ^was  not  the  contents  of 
a  writing,  but  an  Independent  fact  to  which 
the  writing  (the  printed  time-table)  was 
merely  collateral,  or  of  which  It  was  mereljr 
an  Incident.  Furthermore,  neither  the  plain- 
tiff nor  the  deceased  was  a  party,  to  the  writ- 
ing, nor  did  the  plaintiff  assert  any  right 
founded  upon  or  growing  oat  of  it,  nor  had 
either  any  connection  with  the  instrument 
in  the  sense  that  the  writing  was  regarded 
or  understood  to  be  tbe  sole  repository  of  the 
fact.  "The  question  was  not  what  was  the 
contents  of  this  printed  paper;  but  when 
should  the  cars  have  arrived  at  that  point?" 
C,  B.  &  Q.  R.  R.  V.  George,  19  111.  510,  71 
Am.  Dec.  239. 

The  trainmaster  of  the  defendant,  a  wit- 
ness called  in  behalf  of  the  plaintiff,  was  per- 
mitted to  testify,  over  the  defendant's  ob- 
jection, that  the  defendant  made,  and  that 
the  witness  held,  an  Investigation  of  the  ac- 
cident; that  he  had  power  to  employ  and  dis- 
charge men;  that  It  was  his  duty  to  make 
an  Investigation  and  to  report  findings  to  tbe 
superintendent;  that  he  was  subpoenaed  to 
bring  with  him  the  report  ot  the  investiga- 
tion, and  that  he  did  not  produce  it  because 
it  had  been  transmitted  to  the  superintend- 
ent When  this  evidence  was  offered,  it  was 
stated  by  plaintiff's  counsel  that  they  "de- 
sired to  show  an  admission  made  by  the 
company,  with  regard  to  this  accident  after 
having  full  knowledge  of  it"  Guernsey,  th^ 
conductor  of  the  seco&d  section,  testified 
that  he  was  discharged  on  the  day  of  the  ac- 
cident, and  that  on  tbe  14th  day  of  February 
a  "service  letter"  -was  Issued  and  delivered 
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to  him  by  the  dlvlsloii  ■uperintoident,  and 
that  he  lost  the  letter.  Kotice  was  given  to 
the  defendant  to  produce  a  copy  of  It  In 
respouae  to  the  request,  the  defendant  brought 
Into  court  a  letter  book  entitled  "serrlce  let- 
ters from  Aug.  1903,  to  ,"  containing 

copies  of  service  letters,  including  the  one 
issued  and  delivered  to  Guernsey.  Guernsey 
testilled  that,  when  an  employe  voluntarily 
or  otherwise  left  the  service  of  the  railroad 
company,  he  was  given  a  service  letter  which 
he  could  use  or  not  as  he  pleased  In  seeking 
employment  with  other  railroad  companlea 
7be  plaintiff,  after  identifying  the  copy  con- 
tained In  the  letter  book  so  produced  by  the 
defendant,  offered  the  copy  In  evidence.  7he 
material  parts  of  the  letter  are:  "San  Pe- 
dro, Los  Angeles  &  Salt  Lake  Bailroad  Com- 
pany, Salt  Lake  Division.  Bmployfi's  Serr* 
k»  Certificate.  Salt  Lake  City*  Febroary 
Mta,  1906.  Xbis  is  to  certify  that  WiUard 
C  Guernsey  haa  been  in  the  service  of  thia 
company  as  follows:  Conductor  •  •  • 
from  second  month,  second  day,.190S,  to  sec- 
ond mouth,  fifth  day,  190O.  Cause  of  leaving, 
discharged.  •  *  •  Specify  conduct  and 
cause  of  leaving:  Discharged  while  on  train 
2nd  No.  81,  February  6tb,  1906;  ran  down 
train  Ist  No.  81,  which  was  on  time,  causing 
«ear  end  collision.  Dismissed  from  the  serv- 
ice on  account  of  his  utter  disregard  of  the 
tbne-table,  rules  and  instructions."  This  let- 
ter was  signed  by  "H.  K.  Van  Honsen,  Su- 
perintendent" On  the  upper  left-hand  cor- 
oer  was  stamped,  "S.  P.,  L.  A.  ft  6.  U  R.  B.. 
Salt  Lake  Division,  February  14tb,  1900.  Of- 
fice of  Superintendent,  Salt  Lake  City,  Utah." 
It  was  shown  that  H.  E.  Van  Housen,  the 
person  who  issued  and  signed  the  letter,  was 
the  superintendent  of  the  division  in  which 
the  accident  occurred.  The  admission  of  the 
tetter  in  evidence  was  objected  to  <ya  the 
gronnd  that  it  was  immaterial,  incompetent 
and  hearsay;  that  it  contained  a  mere  narra- 
tive of  past  events,  was  not  a  part  of  the  res 
gestse,  and  was  only  the  conclusion  of  the 
person  writing  it.  The  objection  was  ova> 
ruled  and  the  copy  admitted  in  evidence. 
Complaint  Is  made  of  this  ruling.  The  re- 
spondent seeks  to  uphold  the  ruling  on  the 
doctrine  that  the  principal  is  bound  by  the 
authorized  admission  of  his  agent  In  this 
respect  it  is  contended:  (1)  That  the  rela- 
tion of  agency  between  the  defendant  and 
the  writer  of  the  letter  was  undisputed; 
(2)  that  the  admission  or  statement  In  the 
letter  iiertained  to  a  matter  within  the  scope 
of  the  agent's  authority;  and  (3)  that  the  ad- 
ml!)i*lon  constituted  a  part  of  the  res  gestae  of 
a  transaction  in  which  the  agent  was  acting 
for  his  principal.  That  Van  Housen  was  the 
division  superintendent,  and  that  some  sort 
of  agency  existed  between  him  and  the  de- 
fendant, was  clearly  established.  That  the 
statement  or  admission,  however,  was  made 
within  the  scope  of  the  agent's  authority  is 
not, BO  cUar.    It.ia  not  claimed  tbat^ny  di- 


rect or  special  authority  was  shown.  -  nie 
proof  upon  the. subject  Is  that,  when  an  em- 
ploye left  the  service  of  the  railroad  com- 
pany, it  was  the  custom  of  the  company  to 
give  him  a  so-called  service  letter;  that  the 
person  who  signed  and  gave  the  letter  in 
question  was  the  superintendent  of  the  divi- 
sion in  which  the  accident  occurred;  that  a 
report  of  an  investigation  by  the  trainmaster 
had  been  transmitted  to  him;  and  that  a 
copy  of  the  letter  was  produced  by  the  de- 
fendant in  response  to  a  notice.  There  is 
no  direct  proof  to  show  whose  duty  it  was 
to  write  or  give  such  a  letter,  nor  what  was 
the  scope  of  the  authority  of  the  person 
whose  duty  it  was  to  write  It  From  the 
mere  fact  that  the  letter  was  written  md 
signed  b]i  the  superintendent  it  may  not  lie 
presumed  that  It  was  within  the  scope  of 
bla  authorlt?  to  write  such  a  letter  as  was 
here  written  by  him,  or  that  lie  was  other- 
wise authorleed  to  make  such  an  admlsslott. 
Though  it  may  be  said  that  the  giving  of 
service  letters  to  employes  who  were  dis- 
charged from  or  who  had  left  the  defend- 
ant's service  was  -yvithin  the  apparent  scope 
of  the  superintendent's,  authority,  and  that 
the  letter  given  by,  him  was  given  in  the 
discharge  of  dutlea  to  be  performed  by  him, 
yet  we  are  of  the  opinion  that  the  letter  was 
improperly  admitted  in  evideace,  for  the 
reason  that  the  transaction  with  respect  to 
which  the  alleged  admission  was  made  and 
related  was  itself  immaterial  and  Inadmis- 
sible. The  statements  contained  In  the  serv- 
ice letter,  of  course,  were  not  res  gestm  of 
any  transaction  connected  with  or  related  to 
the  accident,  nor  of  the  transaction  of  Guern- 
sey's discharge.  Guernsey  was  discharged, 
not  by  the  superintendent,  bat  by  the  train- 
master, the  day  of  the  accident  or  the  day 
after.  Nine  days  after  that  time  the  supers 
intendent  gave  Guernsey  the  service  letter. 
The  statements  made  by  the  superintendent 
In  the  letter  were  not  made  by  him  while  he 
was  in  the  performance  or  in  the  discharge 
of  any  duties  which  related  to  the  discharge 
of  Guernsey,  nor  of  any  duties  which  related 
to  any  of  the  transactions  of  the!  accident  or 
which  were  in  any  wise  confiected  there- 
with; nor  were  they  made  while  he  was 
acting  for  the  principal  with  respect  to  the 
matters  and  things  recited  in  the  letter. 
When  the  statements  were  made,  he  was  not 
then  engaged  in  the  performance  of  duties, 
nor  in  the  conduct  of  business,  which  relat- 
ed to  the  transactions  characterized  by  the 
statements.  In  other  words,  the  statements 
of  the  agent  were  not  contemporaneous  with 
the  transactions  characterized  by  them,  but 
were  as  to  such  transactions  mere  narratives 
of  past  events.  The  transaction  with  respect 
to  which  the  superintendent  made  the  state- 
ments, and  of  which  they  were  res  gestse, 
was  the  giving  of  a  service  letter  to  Guern- 
sey. That  transaction  was '  not  material  to 
any  issue  in  the  case,  and  was  itaeif  in.ad- 
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mlsalW*  In  evidence.  Whether  Guernsey  was 
or  was  not  entitled  to  a  service  letter,  or  the 
character  and  contents  of  the  letter  to  which 
he  was  entitled,  were  matters  wholly  Imma- 
terial to  the  issue.  If  the  transaction  with 
respect  to  which  the  statement  or  admission 
of  the  agent  Is  a  part,  the  transaction  which 
the  agent  was  conducting  for  the  principal 
and  In  respect  of  which  the  statement  or  ad- 
mission was  made  Is  itself  Immaterial  and 
Inadmissible,  then  the  statement  or  admis- 
sion of  the  agent  is  not  in  law  the  admission 
of  the  principal  and  admissible  for  such  pur- 
pose, unless  special  authority  for  making  the 
admission  is  shown.  To  that  extent  tbe  ad- 
mlBslblUt;;  of  an  admission  of  the  principal 
himself,  and  that  of  his  agent,  stands  on  a 
different  footing.  The  principal's  own  ad- 
mission may,  of  course,  be  received  In  evi- 
dence, regardless  of  the  question  whether 
the  transaction  with  respect  to  which  it  is 
made  was  itself  material  to  tbe  issue  and 
admissible  In  evidence.  But  to  bind  the 
principal  by  a  particular  admission  of  his 
agent  made  not  by  special  or  direct  author- 
ity, but  within  an  alleged  apparent  scope  of 
authority,  the  transaction  in  which  the  agent 
was  acting  for  the  principal  and  hi  respect 
of  which  tbe  statement  or  admission  of  the 
agent  was  made  and  to  which  it  related 
must  itself  be  material  and  admissible.  This 
principle  is  readily  deducible  from  the  au- 
thorities which  generally  bold  that  "tbe  ad- 
mission or  declaration  must  constitute  a  part 
of  th«  res  gestae  of  a  transaction  In  which 
tbe  agent  was  acting  for  his  principal,  and 
serve  to  characterize  that  transaction."  Huff- 
cut  on  Agency  (2d  Hd.)  |  138;  Mechem  on 
Agency,  |  714.  And  so  are  the  authorities 
generally.  Such  has  been  tbe  holding  of  this 
court  Moyle  v.  0«ngregatIonal  Society,  16 
Utah,  60,  50  Pac.  806;  Idaho  Co.  v.  Insur- 
ance Co.,  8  Utah,  41,  29  Pac.  826, 17  L.  R.  A. 
686b  In  the  first  case,  while  the  question 
was  correctly  decided,  yet  the  expression  In 
the  opinion  that  "the  declaration,  however, 
must  be  voluntary  and  spontaneous,  and  so 
proximate  In  point  of  time  as  to  grow  out 
of,  elucidate,  and  explain  the  character  and 
quality  of  tbe  main  fact,  and  must  be  so 
closely  connected  with  it  as  virtually  to  con- 
stitnte  but  one  entire  transaction,  and  to  pre- 
clude the  idea  of  design,  afterthought,  or  a 
mere  narrative  of  a  past  transaction,"  may 
be,  in  some  particulars.  Inapt,  when  applied 
to  the  question  there  Involved. 

The  rules  of  evidence  permitting  the  Im- 
mediate and  spontaneous  declarations  and 
acts  of  persons  to  be  received  In  evidence  as 
an  exception  to  the  hearsay  rule,  when  they 
are  a  part  of  the  res  gestte  of  a  transaction 
Itself  admissible  in  evidence,  and  permitting 
declarations  and  acts  of  the  agent  to  be  re- 
ceived in  evidence  as  the  declarations  or 
acts  of  the  primelpnl  himself,  "involve  two 
distinct  and  unrelated  principles."  Wigmore, 
Ev.  I  1078.    But  In  either  case,  to  render  the 


declaration  or  act  admissible,  it  must  be  a 
part  of  the  res  gestae  of  a  transaction  itself 
admissible  in  evidence.  In  the  one  case  the 
admission  of  tbe  declarations  or  acts  rests  on 
tbe  principle  that  they  are  intimately  inter- 
woven with  the  transaction  of  which  they  are 
a  part,  and  that  they  are  the  spontaneous  ex- 
pression of  thoughts  or  acts  created  by  and 
springing  out  of  such  transaction.  The  dec- 
larations in  such  case  are  admissible  In 
evidence  for  or  against  either  party,  regard- 
less of  the  relation  of  agency.  In  such  case 
It  Is  proper  enough  to  say  that  the  declara- 
tions "must  be  voluntary  and  spontaneons," 
and  "60  as  to  preclude  the  Idea  of  design," 
etc.  In  the  other  the  admission  rests  upon 
the  principle  of  agency  -and  the  authority  of 
the  agent  in  the  particular  instance  to  speak 
for  the  principal.  But,  in  tbe  absence  of  some 
direct  or  special  authority  to  make  the  ad- 
mission, the  law  does  not  charge  the  princi- 
pal with  tbe  declarations  or  admissions  of 
the  agent,  nnless  the  "declarations  or  state- 
ments are  made  during  the  transaction  of 
business  by  the  agent  for  tbe  principal,  and 
In  relation  to  such  business  and  while  within 
the  scope  of  the  agency ;  in  other  words,  un- 
less the  representations  may  be  deemed  a 
part  of  tbe  res  gestae."  And,  "since  the  dec- 
larations of  tbe  agent  are  not  admissible 
unless  they  constitute  a  part  of  the  res 
gestae,"  and  "cannot  be  received  unless  they 
are  contemporaneous  with  the  acts  which 
they  Illustrate  and  of  which  they  form  a, 
part"  (Jones,  Ev.  [2d  Ed.]  {  255),  It  neces- 
sarily follows  that.  If  the  transaction  of 
which  they  are  a  part  Is  itself  immaterial 
and  Inadmissible,  the  declarations  themselves 
are  likewise  inadmissible.  We  think  the 
court  erred  in  the  ruling.  We  are  also  of 
the  opinion  that  the  error  was  prejudicial. 

The  contents  of  the  letter,  tbe  alleged  ad- 
mission, bore  directly  upon  two  Issues:  One 
in  respect  of  the  care  or  negligence  of  the 
crew  of  the  second  section,  especially  that  of 
Guernsey,  the  conductor  of  that  crew;  the 
other,  the  care  or  negligence  of  the  deceased 
and  members  of  his  crew.  That  Guernsey 
and  his  crew  upon  the  evidence  adduced  in- 
dependently of  the  admission  were  guilty  of 
n^ligence  in  the  mnning  and  operation  of 
their  train  is  not  open  to  much,  if  any,  con- 
troversy. The  evidence  showing  that  the 
second  section  was  run  In  violation  of  rales 
91  and  08a,  and  of  the  time-table,  and  as  stat- 
ed by  the  superintendent  in  the  service  let- 
ter, is  substantially  without  conflict  But 
it  is  redted  in  the  letter  that  Guernsey  "ran 
down  train  1st  No.  81,  which  was  on  time, 
causing  rear-end  collision."  The  statement 
that  the  first  section  "was  on  time"  is,  upon 
the  evidence,  open  to  some  controversy.  It 
is  conceded  that  no  time  was  fixed  for  the  ar- 
rival of  the  first  8e<;tion  at  Beryl.  The  time 
for  its  departure  was  fixed  at  4:30  a.  m. 
The  collision  occurred  about  1%  miles  east 
of  tbe  east  switch.    If  the  collision  occurred 
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at  4:25  a.  m.,  as  testified  to  by  the  engineer 
ef  tbe  first  section,  and  the  time  wlien  the 
deceased's  watcli  stopped,  it  may  be  said  that 
the  first  section  was  on  time,  as  stated  by 
ttie  superintendent,  wlien  tlie  collision  oc* 
curred.  If,. however,  the  collision  occurred 
at  4:30,  as  testified  to  by  tbe  engineer  of  tbe 
second  section,  then  the  first  section  was  not 
on  time,  for  it  was  then  at  least  a  mile  and 
a  quarter  east  of  Beryl.  Nor,  when  it  Is  con- 
sidered that  the  yard  limit  of  snch  a  station 
as  Beryl  was  "between  extreme  switches," 
as  stated  in  rule  08a,  and  that  the  accident 
happened  one  mile  and  a  quarter  east  of  the 
east  switch,  can  it  conclusively  be  said  that 
the  first  section  was  within  the  yard  limits, 
or  had  reached  Beryl,  when  the  collision  oc- 
curred. It  baring  been  shown  that  when 
one  train  followed  another  and  was  required 
to  "keep  at  least  five  minutes  apart,"  by  the 
testimony  of  some  of  tbe  witnesses  that  It 
was  the  custom  "of  a  conductor  in  charge 
of  the  first  section  of  the  train  when  l>ehind 
time  to  protect  against  the  rter  secticcn  with 
fusees  wlien  necessary,  or  torpedoes,  or  otb- 
erwlse,"  and  by  others  that  it  was  not  tbe 
custom  to  do  80  unless  the  first  section  was 
*^ot  making  reasonable  headway,  nor  stand- 
ing still,  nor  expected  to  be  stopped,"  the 
questioa  whether  the  first  section  was  on 
time  was  -  material.  Since  tbe  erldence  <m 
such  qnestion  was  conflicting,  we  cannot 
iHiy  that  the  Jury  was  not  influenced  by  the 
statement  of  the  superintendent  in  reaching 
a  verdict,  which,  as  rendered,  necessarily  im- 
plied a  finding  that  the  deceased  was  not 
guilty  of  Gontrlbntory  negligenca  If,  for  In- 
stance, It  sbonld  have  been  argued  to  the 
^ry  tliat  the  first  section  was  behind  time 
and  because  of  snch  fact,  and  of  tlie  injector 
'on  the  engine  sot  working  pr<^)eily  thereby 
requiring  tbe  steam  to  be  shut 'off-  and  the 
speed  of  the  train  reduced  to  five  or  seven 
milsfl  an  hoar,  the  deceased.  In  view  of  all 
the  circumstances,  ought  to  bare  protected 
bis  train  by  throwing  off  fuseeSf  and  was 
negligent  because  he  did  not  do  so,  snch  a 
position  would  have  been  somewhat  Incon- 
sistent with  the  statementa  of  the  snperbi- 
tendent,  which,  having  been  received  in  evi- 
-dence  as  the  defendant's  admission,  were 
powerful  weapons,  not  ony  to  convict  Ouem- 
sey  of  negligence,  bat  also  to  exonerate  the 
deceased  of  the  charge  of  contributory  negli- 
gence. To  hold  that  the  rnling  was  bot  preju- 
dicial requires  a  holding  that  the  evidence 
idthoot'  conflict  not  only  shows  that  Guernsey 
was  negligent,  but  also  that  the  deceased  was 
not  at  fault.  To  so  hold  leads  to  the'  conclu- 
sion that  the  plaintiff  was  entitled  to  a  di- 
rected verdict  on  tbe  question  of  the  defend- 
ant's liability.  We  are  not  prepared  to  say 
ttat  tbe  plaintiff  on  the  nndlsitated  ^Idence 
was  entitlCd'to  recover  as  matter  of  law. 
'  It  is  further  contended  that  the  cOmrt 
«rred  In  charging  the  }iiry  that  tbe  deceased 
and  the  train  crow  oC  tb^  second  sectipa. 


including  Gueniaey,  were  not  fello.w  swv- 
ants.  Tlie  statute  defining  who  are,  and 
who  ace  not,  fellow  servants,  is  as  follows: 
"All  persons  who  are  engaged  in  tbe  serv- 
ice of  such  employer,  and  ynho,  while  so  en- 
gaged, are  In  the  same  grade  of  so-vlce  and 
are  working  together  at  tbe  same  time  and 
place  and  to  a  common  pun'ose,  neither  of 
such  persons  being  intrusted  by  such  em- 
ployer with  any  superintendence  or  control 
over  his  fellow  employes,  are  fellow  serv- 
ants with  each  otiier;  provided,  that  noth- 
ing lierein  contained  ehaU  be  so  construed 
as  to  make  the  employes  of'  snch  employer 
fellow  servants  with  other  employes  engag- 
ed in  other  departments  of  service  of  such 
employer.  TSmfioyia  who  do  not  come  with- 
in the  provisions  of  ttils  section  shall  not 
be  considered  fellow  servants."  It  is  made 
to  appear  that  tbe  two  sections  of  the  train 
were  run  and  operated  as  two  distinct  and 
Independent  trains,  and  that  the  defendant 
regarded  and  treated  them  as  being  subject 
to  the  mles  applicable  to  tbe  running  and 
operation  of  separate  trains.  The  question 
then  arises:  Are  the  meint>ers  of  train 
crews  of  separate  trains  fellow  servants 
within  the  meaning  of  the  statute?  We 
think  they  are  not.  They  are  not  in  sncb 
case  "working  together  at  the  same  thoae 
and  place  and  to  a  common  purpose."  Such 
has  been  the  holding  of  the  coarts  of  Tex- 
as, the  state  from  wliich  tbe  Utah  statute 
was  borrowed.  Patterson  v.  Houston  A 
T.  C.  R.  Oo.  (Tex.  av.  App.)  40  S.  W.  442; 
Missonrl,  K.  &  T.  By.  Oo.  y.  Hines  (Tex. 
Civ.  App.)  40  S.  W.  162;  Texas  ft  N.  O.  R. 
Oo.  V.  BebolB,  17  Tax.  Civ.  App.  677,  41  S. 
W.  4S8;  Missouri,  K.  &  T.  By.  v.  Whitlock, 
16  Tex.  av.  App.  176,  41  S.  W.  407;  Gulf, 
C.  ft  S.  F,  By.  Co.  V.  Warner,  S»  Tex.  476, 
35  S.  W.  864;  Masterson  v.  Galveston,  etc.. 
By.  Oo.  (Tex.  Olv.  App.)  42  S.  W.  1001;  Long 
V.  Chicago,  B.  I.  &  T.  By.  Co.,  94  Tex.  B3, 
57  S.  W.  803.  In  these  and  other  cases  from 
that  ooart  It  is,  in  effect,  held  that  nnder 
tbe  statntev  to  be  fellow  servants,  the  two 
servants  mnst  have  a  present  corresponding 
relation  witb  the  labor  or  duty  then  being 
performed,  and  that  they,  must  be  directly 
co-operating  with  each  other  in  the  accom- 
plishment of  an  immediate  end  or  puri>ose 
as  distinguished  from  a  remote  or  nlterior 
end  or  purpose.  It  can  here  be  said,  as  was 
said  by  the  court  In  the  case  of  Texas  ft 
N.  O.  R.  Go.  V.  Echols,  supra:  "While  the 
grade  of  employment  may  be  said  to  have 
been  tbe  same,  they  were  not  working  to- 
gether at  the  same  time  and  place,  nor  to  a 
common  purpose.  Tbe  purpose  contemplat- 
ed by  tbe  statute  is  of  an  immediate,  and 
not  ulterior,  pmpose.  It  might  as  well  be 
said  that  the  train  crew  in  charge  of  the 
train  that  carried  the  ties  and  placed  them 
on  <Be  spnr  track' were'  working -t*  a  com- 
mon purpose  with  tbe  cret^  that  unloaded 
and  ttacked  them  for  the  puri)06e  of  hav- 
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ing  them  treated  with  creosote,  as  that  ap- 
peUee'B  crew  -were  fellow  servants  of  the 
dlnkey-track  crew;  and  In  the  same  manner 
might  It  be  reasoned  that  the  men  who  cnt 
the  timber  were  wwklngr  to  a  common  pur- 
pose with  the  track  layers.  It  seems  that 
the  purpose  here,  within  the  meaning  of 
the  statute,  is  that  of  unloading  and  stack- 
ing the  ties  ready  for  the  crew  that  took 
them  down  and  unloaded  them  onto  the 
dinkey  trucks.  But  all  of  the  conditions 
of  the  test  must  be  met  Were  they  work- 
ing together  at  the  same  time  and  place? 
It  is  true  that  'af  may  indicate  nearness 
only  In  point  of  time  and  place;  but  again 
the  train  crew  fomlshes  an  illustration. 
Tbey  reach  nearness  in  point  of  place  when 
they  8hoT«  the  loaded  car  onto  the  spur 
track,  and  may  do  so  in  point  of  time  when 
the  crew  to  unload  the  car  take  it  and  com- 
moice  their  work.  Cotalnly  these  two 
crews  would  not  be  fellow  servants.  There 
is  a  distinct  line  drawn  between  the  time 
of  the  work  of  the  crew  on  the  spur  track 
and  the  dinkey  crew  and  one  almost  as  dis- 
tinct as  to  place.  The  intent  of  the  law  is 
to  relieve  the  master  from  liability  only 
when  the  servants  are  brought  Into  such 
contact  with  each  other  that  they  might  see 
the  danger  and  presently  prevent  It. '  They 
are  thus  made  carefnl  for  each  other  only 
to  <the  extent  of  acts  presently  done,  and 
not  those  done  by  servants  distant  in  point 
of  time  or  place,  of  which  they  liave  had  no 
opportunity  ta  know."  In  the  case  of  Gulf, 
O.  &  S.  r.  Ry.  Oo.  V.  Warner,  supra,  the 
Texas  court  also  said:  "The  distinctive 
characteristics  prescribed  by  the  statute  as 
ess^itlal  to  be  found  concurring  and  com- 
mon to  two  or  more  employes  in  order  to 
constltnte  them  fellow  servants  are:  First 
They  must  be  'engaged  in  the  common 
service.'  As  here  used,  'serflce*  means  the 
thing  or  work  being  performed  for  the  em- 
idoyer  at  the  time  of  the  accident,  and  out 
of  which  it  grew,  and  'common'  means  that 
which  pertains  equally  to  the  employes 
sought  to  be  held  fellow  servants,  and  there- 
fore 'common  service'  means  the  particular 
thing  or  work  being  performed  for  the  em- 
ployer at  the  time  of  the  accident,  and  out 
of  which  It  grew,  Jointly,  by  the  employes 
sought  to  be  held  fellow  servants.  The 
members  of  a  crew  running  a  train,  though 
each  be  in  the  performance  of  different  acts 
in  reference  thereto,  are  all  'engaged  in  the 
common  service,'  for  th^  are  Jointly  per- 
forming the  thing  or  work  of  managing  the 
train  for  the  employer;  but  they  would  not 
be  'engaged  in  the  common  service'  vrith 
tlie  members  of  a  crvw  running  another 
train  for  the  employw  ova  the  same  road 
for  one  crew  would  b«  Jointly  performing 
the  thing  or  work  of  managing  one  train, 
while  the  other  would  be  Jointly  perform- 
ing the  thing  or  work  of  managing  the  other 
tEHn,"    .We  think  tb*  ooostrqctton  placed 


upon  the  statute  by  fhe  Teraj  eomt  better 
reflects  the  legislative  intent  and  the  pux^ 
pose  sought  to  be  accomplished  by  the  stat- 
ute than  that  which  was  idaoed  upon  a 
similar  statute  by  the  Missouri  court  in  the 
case  of  Strottmam  t.  St  Louis,  I.  Bi.  &  B. 
Ry.  Oo.,  211  Mo.  227,  100  S.  W.  7e»,  where  it 
was  held  that  an  engineer  opoating  a  train 
was  a  fdlow  servant  with  a  telegraph  opera- 
tor and  station  agent  iq^on  the  theory  that 
they  were  in  the  same  grade  of  service  and 
were  woiicing  together  at  the  same  time  and 
place  and  to  a  common  pnrposa  We  also 
ttilnk  that  the  case  of  Drybnrg  t.  Min.  Co., 
18  Utah,  410,  66  Pac;  867,  is  an  antborltr  to 
the  effect  that  the  servants  of  tlie  two 
crews  were  here  not  fellow  serrmta.  In 
that  case  the  plaintiff,  a  laborer,  was  at 
work  on  a  level  of  a  mine  abont  40  feet 
above  a  lower  level  where  the  offending 
servant  waa  at  work.  Throogh  the  negli- 
gence of  the  servant  on  the  lower  level  the 
suppMt  of  one  side  of  a  ladder  wlilch  was 
used  In  going  from  one  level  to  another  was 
removed.  The  plaintlOf  was  injured  in  his 
attempt  to  descend  the  ladder.  The  trial 
court  granted  a  nonsuit  on  tiie  grounds  that 
the  plaintiff  was  gulltgr  of  contributory  neg- 
ligence^ and  that  he  and  the  servant  whoso 
negligence  caused  the  ladder  to  be  made  In- 
secure were  fellow  servants^  On  appeal 
Chief  Justice  Zane,  in  delivering  the  opin- 
ion of  the  court  held  that  the  question  of 
plalntlfTs  negUgouw  ought  to  have  been  sub- 
mitted to  the  Jnry,  and,  aft»  deOnlng  and 
construing  varloas  parts  of  the  feUow-serr* 
ant  Statute,  also  held  that  'Whether  ttao 
plaintiff  and  Sanndera  (the  aff«idlng  aerr- 
ant)  were  'fellow  servants,'  as  that  term 
should  have  been  de&ned  by  the  court  in 
his  charge^  would  have  been  a  question  of 
fact  to  be  found  by  the  Jury  from  the  evl- 
dfoce."  He  therefore  held  the  mllng  of  tho 
court  granting  a  n<»siilt  erroneous,  revers- 
ed the  Judgment,  and  remanded  the  case 
for  a  new  trial.  Mr.  Joartlce  Bartch  din- 
sented.  Mr.  Justice  Miner  in  concurring 
said:  "I  concur  with  the  Chief  Justice  in 
that  part  of  the  opinion  holding  that  the 
question  of  contributory  negligence  of  tho 
plaintiff,  nnd»  the  testimony,  should  bavo 
been  submitted  to  the  Jury,  and  that  the 
order  granting  a  nonsuit  was  oroneous.  E 
do  not  concur  in  the  rule  as  to  the  construc- 
tion of  the  statute  with  reference  to  fellow 
servants  as  presented  in  the  opinion.  I  am 
of  the  opinion  that  the  Judgment  should  bo 
reversed  for  the  reason  given,  and  a  new 
trUl  granted." 

It  is  said  that,  while  it  may  be  dUBcnlt 
to  ascertain  the  point  on  whldi  Chief  Joo- 
tice  Zane  and  Mr.  Justice  Miner  agreed  to 
reverse  the  Judgment  and  remand  the  case^ 
yet  It  is  clear  that  they  did  not  agree  on 
the  construction  placed  upon  tbe  statnto  bj) 
the  Chief  Justice.  Lukic  v.  So.  Pac.  Go.  (C. 
Oi  IM  VM.  186.    It  la  manUest  that  ther 
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agreed  to  tlM  hoHHng  that  the  qneatlon' o< 
plaintiff's  negUgsoc*  was  one  of  fact  It 
Is  also  clear  that  Mr.  Jtutlce  Miner  did  not 
agree  with  what  was  said  by  the  CJblef  Jus- 
tice In  defining  and  constming  the  statute. 
But  It  la  Jnst  as  evident  that  he  did  agree 
with  him  on  the  conclusion  reached,  that, 
under  the  statute,  and  upon  the  facts  ap- 
pearing In  evidence,  the  plaintiff  and  the  of- 
fending servant  were  not  fellow  servants, 
or,  at  least,  that  the  question  was  one  of 
fact  for  the  jury.  Such  a  holding  and  con- 
clusion were  necessarily  Inherent  In  bis  con- 
currence in  the  Judgment  of  reversal.  While 
they  did  not  agree  upon  the  meaning  to  be 
given  the  provisions  of  the  statute  drawn 
In  question,  and  the  construction  to  he  plac- 
ed upon  them,  yet,  by  the  reversal  of  the 
judgment  of  the  court  helow,  concurred  In 
by  both  of  them,  they  necessarily  agreed 
that,  In  the  light  of  the  statute,  and  upon 
the  facts  made  to  appear,  the  two  servants 
were  not  fellow  servants  as  matter  of  law. 
To  that  extent  the  case  Is  an  authority  on 
the  question  here  Involved.  So  Is  the  case 
of  Jenkins  v.  Mining  Co.,  24  ITtah,  513,  68 
Pac.  845,  where  It  was  held  by  a  unanimous 
court  that  a  servant  whose  duty  it  was  to 
manage  and  operate  a  cage  by  which  min- 
ers were  conveyed  In  and  out  of  the  mine 
was  not,  under  the  statute,  a  fellow  servant 
with  a  miner,  nor  was  a  miner  a  fellow 
servant  with  a  tool  carrier  whose  duty  it 
was  to  take  sharpened  tools  into  the  mine 
and  throw  them  off  at  various  levels  and 
bring  up  the  dull  ones.  It  was  there  held 
that  the  miner  and  the  cage  manager  and 
the  miner  and  the  tool  carrier  were  not 
working  together  at  the  same  time  and 
place  an4  to  a  common  purpose  within  the 
EoeaBlog  of  the  statute.  Whatever  difficulty 
there  may  be  In  ascertaining  what  was  de- 
cided In  the  Dryburg  Case,  there  ought  not 
to  be  any  difficulty  in  ascertaining  what  was 
decided  in  the  Jenkins  Case.    In  Neesley  t. 

So.  Pac  86  Utah, >  9d  Pac.  1087,  it  was 

raoentiy  held  by  us  that  a  railroad  engineer 
operating  a  train  was  not  a  fellow  servant 
with  a  telegraph  operator  nor  with  a  section 
femnan  nor  wtth  sectlonmen.  While  It 
was  there  held  that  these  servants  were  not 
in  the  same  grade  of  service,  yet  It  was  also 
Held,  In  effect,  that  they  were  not  working 
together  at  the  same  time  and  place  and 
to  a  common  purpose. 

We  think  no  error  was  committed  in  the 
charge  complained  of,  nor  in  other  rulings 
Involving  the  question  of  fellow  service. 

For  the  reasons  heretofore  given,  the  judg- 
ment of  the  court  below  is  reversed,  and  the 
case  remanded  for  a  new  trIaL  Costs  to 
appellant; 

FRICK  and  McCARTT,  IJ.,  concur. 


(3«  UUh,  43&) 

WADDELIi  V.  WADDBLXi  et  aU 

(Supreme  Court  of  Utah.    Sept.  22,  1909.    On 

Motion  for  Modification  of  Order  Nor.  8, 

1909.    Rehearing  Denied  Nov.  8, 1900.) 

1.  Trusts  (|  110*^— CowsxRucrnvi!  Trusts— 
WaoNorDL  AoquisiTioR  or  Psopkrtt— Bv- 

inXRCB. 

EMdimce  held  to  show  that  a  grantor 
wrongfully  obtained  poaaession  of  the  deed  and. 
destroved  it  to  enable  him  to  defraad  the  es- 
tate of  the  deceased  grantee,  so  that  the  sum  re- 
alized by  the  grantor  on  a  resale  of  the  property 
was  a  trust  f«nd. 

[Eld.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §  160;   Dec.  Dig.  I  110.»] 

2.  Trusts  (|  338»)— Followihq  Trust  Fuitns 
— Phesumptiok. 

Where  a  trustee  mingles  tmst  funds  with 
Ml  ovrn  and  then  draws  out  sums  from  the  com- 
mon fund,  the  law  presumes  that  be  draws  out 
his  own  fands  in  preference  to  the  trust  funds^ 

[Bid.  Note.— EV>r  other  cases,  see  Trusts,  Cent. 
Dig.  i  S2S;  Decu  Dig.  {  358.^] 
8.  Tbusts  (V  358*>— Foixowivo  Tmrsi  wmm 

— BieuT  or  CXBTDi  Qox  Tsusr. 

Whers  a  person  receives  money  which  eq- 
uitably belongs  to  another  and  then  converts  ft 
into  another  species  of  property,  the  beneficial 
owner  is  entitled  to  the  proceeds  whatever  to 
their  form  provided  only  he  can  Identify  them, 
and,  where  they  cannot  be  Identified  oecaase 
the  trust  money  has  been  mingled  with  that  of 
the  trustee,  the  beneficial  owner  is  sntitled  to  a 
charge  on  the  new  investment  to  the  extent  of 
the  trust,  money  traceable  into  it,  and  this  rule 
applies  to  an  express  trustee  or  to  any  one  oc- 
cupying a  fiduciary  position. 

TEid.  Note.— For  other  cases,  see  Atists,  Cent; 
Dig.  I  65S!   Deft  Dig.  f  S5&«] 
4k  Trusts  (f  368*)— 'Foliawiko  TBusr  Fcirotf 

— iDENTinCATIOIV— BURDEH    OP  PROOr.. 

While  the  burden  Is  on  the  cestui  que  tmst 
whose  property  has  been  misappropriated  by 
the  trustee  to  traos  and  identify  his  property, 
either  in  its  original  or  substituted  f<mn,  yst, 
when  he  luts  shown  thst  property  belonging  to 
the  trustee  is  represented  in  the  property  im- 
pressed with  tlie  trust,  the  harden  is  then  «a 
the  trustee  to  show  what  his  interest  is,  and,  U 
be  is  unable  to  do  so,  the  whole  will  be  consid- 
ered trust  property. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  628;  Dec.  Dig.  {  85&*] 

6.  Apfbai.  aud  Brbob  (|  1011*)— Vnroiiras— 

OonCLVSITKfESS. 

The  finding  of  the  trial  Judge  on  conflicting 
evidence  will  not  be  disturlicd  on  appeal,  unless 
It  clearly  appears  that  tihere  was  error  or  mls- 
tske  on  nis  part. 

[Eld.  Note.— For  other  oases,  see  Appeal  and 
Brroc.Ceot  Dig.  |  8983;-  Dec.  Dig.  i  1011.*]  . 

0.  Tbubib  (I  872*)— Fcsxowiira  Tujsr  FuNm 

— iDBNTIHOATIOIt— E^IDKKCB. 

Evidence  heJd  to  show  that  a  trustee  mis- 
appropriated trust  fands,  wrongfully  used  a  part 
of  the  tmst  fund  In  pnrehasing  personal  prop- 
erty and  a  part  thereof  in  paying  for  real  es- 
tate, entitling  the  cestui  que  tmst  to  a  judg- 
ment for  the  amount  of  the  misappropriation 
with  a  lien  on  the  property  acquired  by  the 
trustee.  / 

[ESd.  Note.— Fbr  other  cases,  see  Trusts,  Cent, 
Dig.  {  C32;   Dec.  Dig.  {  37Z*] 

On  Motion  for  Modification  of  Opinion.  - 

7.  TRITBTS  a  877*)— ElBTABLWHllEWT  0»  TBUW 

—Costs— LiABiLiTT. 

A  voluntary  grantee  of  real  estate  and  a 
donee  of  personal  property  acquired  by  a  tmstee 
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by  mianse  of  truit  funds  !a  •  traatM  thereof, 
and  the  benefi<fiai7  compelled  to  sne  him  as  well 
as  the  oricinal  trustee  is  entitled  to  have  the 
costs  taxed  against  him  ia  connection  with  the 
original  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  S  618;  Dec.  Dig.  |  3T7.*] 

Appeal  from  DlBtrlct  Oourt,  Third  Dis- 
trict;  01  W:  Morse,  Judge. 

Action  by  Leonora  E.  Waddell,  as  execu- 
trix of  Isaac  M.  Waddell,  deceased,  against 
William  M.  Waddell  and  othors.  From  a 
Jodgment  granting  insofflcient  relief,  plain- 
tiff appeals.    Berersed  and  remanded. 

The  facts  In  this  case,  briefly  stated,  are 
about  as  follows: 

Isaac  M.  Waddell  died  testate  In  Salt 
Lake  City,  Utah,  about  December  13,  1902. 
PlalntifF  is  the  second  wife  of  the  deceased, 
and,  under  the  last  will  and  testament,  is 
tb»  sole  devisee  of  all  his  estate.  The  will 
was  duly  admitted  to  probate,  and  in  due 
course  of  the  administration  of  the  estate 
all  of  the  property  of  which  Isaac  M.  Wad- 
dell died  seised  was  distributed  to  the  plain' 
tiff  under  and  by  virtue  of  the  provisions 
of  the  will.  The  defendant  William  M. 
Waddell  is  a  son  of  the  decedent  by  his 
first  wife.  Prior  to  the  year  1899  WlUiam 
U.  Waddell  became  the  patentee  of  160 
acres  of  land'  situate  in  Fremont  county, 
Idaho.  About  the  year  1899  be  8<Hd,  and 
by  warranty  deed  conveyed,  said  land  to 
his  father  for  tlie  aam  of  $1,600,  which  was 
to  be  paid  to  William  M.  Waddell  in  in- 
stallments at  such  times  and  in  such 
amounts  as  he  might  require  to  defray  bis 
expenses  while  attending  a  dental  school  in 
one  of  the  Eastern  colleges.  The  deed  to  the 
land  vraa  never  placed  on  record,  but  re- 
mained among  tlie  private  papers  of  the 
grantee  tmtll  about  November  or  December, 
1902,  when  William  M.  Waddell  got  posses- 
sion of  the  document  and  destroyed  it. 
.  There  was  a  certain  city  lot  constituting 
the  old  homestead  of  the  Waddell  family 
Situate  about  the  center  of  the  block  be- 
tween Third  and  Fourth  South  streets  and 
First  and  Second  West  streets  In  Salt  Lake 
City,  Utah,  which  was  a  part  of  the  proper- 
ty distributed  to  the  plaintiff  under  the 
last  will  and  testament  of  Isaac  M.  Waddell, 
deceased.  On  July  2,  1904,  plaintiff  convey- 
ed to  the  defendant  William  M.  Waddell  a 
portion  of  the  old  homestead  lot  for  the  pur- 
pose of  enabling  him  to  build  a  home  there- 
on. There  Is  a  conflict  in  the  evidence  re- 
specting the  terms  and  conditions  upon 
which  plaintiff  made  this  conveyance.  8he 
testified  that  defendant  William  M.  Wad- 
dell orally  agreed  that,  if  she  would  deed 
to  him  a  pert  ot  the  lot  meatloned,  he  would 
deliver  to  her  the  deed  whldi  he  had  given 
to  his  father  to  the  Idaho  property;  that  she 
consented  to  and  did  make  the  conveyance 
in  order  to  avoid  litigation  over  the  Idaho 


"pvoperty.  She  also  teatifted  that  drfendant 
William  M.  Waddell  had  surreptitiously  and 
fraudulently  taken  the  deed  to  the  Idaho 
property  from  among  his  father's  private 
papers  subsequent  to  the  latter's  death,  and 
that  she  would  not  have  conveyed  a  part  of 
the  homestead  lot  to  him  if  he  had  not  prom- 
ised to  return  to  her  the  deed  to  the  Idaho 
property;  that  she  made  a  demand  on  him 
to  r&onvey  to  her  the  Idaho  property,  but 
that  he  refused  to  comply  with  her  de- 
mand. Ou  the  other  band,  defendant  Wilr 
11am  M.  Waddell  testified  that  in  the  latter 
part  of  June,  1904,  he  offered  to  purchase 
from  plaintiff  a  piece  of  the  homestead  lot; 
that  she  refused  to  sell,  but,  after  some  de- 
liberation by  her  on  the  subject,  she  offered 
to  give  him  a  portion  of  the  lot  as  a  part 
of  his  share  of  the  estate  of  his  deceased 
father,  and  a  feiv  days  thereafter  made 
and  executed  a  deed  to  him  for  a  portion  of 
the  lot  mentioned;  that  he  took  immediate 
possession  of  the  tract  of  land  thus  convey- 
ed to  him  and  caused  to  be  constructed 
thereon  a  substantial  brick  residence  at  a 
cost  of  between  $2,250  and  $3,000.  On  the 
29th  day  of  June,  1905,  the  defendant  Wil- 
liam M.  Waddell  Intermarried  with  Flor- 
ence Waddell,  one  of  the  defendants  herein, 
and  they  took  Immediate  possession  of  the 
house  and  ever  since  have  continued  to  Hvd 
therein.  In  December,  1905,  William  M. 
Waddell,  without  consideration,  erecnted 
and  delivered  to  his  -wife,  Florence  Waddell, 
a  warranty  deed  to  the  bouse  and  lot  med- 
tloned.  In  the  month  of  December,  1905, 
William  M.  Waddell  sold  and  duly  conveyed 
by  warranty  deed  the  Idaho  property  men- 
tioned, and  in  -consideration'  thereof  receiv- 
ed $2,250.  On  May  15,  1907,  plaintiff  com- 
menced this  aMion  as  executrix  of  Tier  tiwi- 
band's  estate  to  recover  Judgment  against 
William  M.  Waddffl  for  the  $2,2B0  which  he 
received  for  the  Idaho  land,  with  Interest 
thereon,  and  for  costs  of  suit  In  her  com- 
plaint she  alleged,  among  other  thtnga,  that 
"William  M.  Waddell  -willfully,  wrongfully, 
frandnlently,  in  violation  of  bis  duty,  an4 
contrary  to  the  interests  of  said  estate  of 
said  Isaac  M.  Waddell  and  of  the  plaintiff, 
and  with  the  intent  and  for  the  purpose  -eif 
cheating  and  defrauding  her  of  the  property 
to  whieh  she  was  entitled  by  the  said  last 
win  and  testament  of  the  said  Isaac  HL 
Waddell,  •  •  •  and  without  right  or  ath 
thority  so  to  do,  sold  and  transferred  the 
said  property  situate  in  Fremont  county, 
Idaho;  •  •  ••  that  the  money  so  realized 
from  the  sale  of  said  Idaho  property  has 
been  expended  by  the  uid  defendant  Wil- 
liam M.  Waddell  in  the  erection  and  ooo- 
structloB  o£  the  said  dwelling  bouse  hereto- 
fore referred  to,  •  •  •  and  in  the  fur- 
nishing of  the  same."  It  Is  further  alleged 
that  "the  said  defendant  William  M.  Wad- 
dell has  Invested  a  patt  of  said  funds  in  the 
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purchase  of  certain  pure  bred  collie  dogs." 
It  Is  admitted  that  defendant  Waddell  por- 
cbased  one  of  these  dogs  (Belfield  Bangl^ 
In  AprU,  1906,  aad  paid  tharefw  $270;  tbat 
lie  gave  this  dog  to  Florence  Waddell,  bis 
wife,  one  of  tbe  d^eadasts  herein;  and  that 
be  purchased  the  other  dof  in  January,  ISOT, 
paying  therefor  tbe  sum  of  $aO&.  Both  of 
these  dogs  were  owned  by  and  In  tbe  poeses- 
Blon  of  tbe  Waddells  at  tbe  tltnetUs  action 
was  heard  in  the  district . court.  In  the 
prayer  of  her  complaint  platotiff  asked  tbat 
she  be  given  Judgment  for  $2,250,  with  in- 
teiest  tbereon,  and  tbat  tbe  Judgment  be 
declared  a  Uen  upon  the  land— a  portion  of 
the  old  homestead — wblcb.  she  conveyed  to 
William  K.  Waddell  and  the  improvements 
tbefeon,  and  on  certain  personal  property 
hereinafter  mentioned.  Defendant  William 
M.  Waddell  answered  aad  denied  tbe  alle- 
gations contained  In.  the  «OBidabit  upon 
which  plaiatlfl  r^ed  for  a  recovery. 

A  trial  was  had,  and  tbe  court  rendered 
Judgment  in  favor  of  plaintiff  and  against 
■William  M.  Waddell  for  the  sum  of  $2,250 
and  intenest  tliereon  at  the  rate  ot  8  per 
cent,  per  annum,  amounting  in  all  to.  $2,580, 
and  for  costs  of  suit,  but  found  against 
plaintiff  on  all  the  issues  presorted  by  tbe 
allegations  of.  fraud  contained  in  her  com- 
plaint The  court  further  found:  "That 
said  deed  [referring  to  the  deed  from  Wil- 
liam K.  Waddell  to  Isaac  M.  WaddeU  to 
the  Idaho  land]  did  not  come  into  tbe  pos- 
session of  the  said  William  M.  Waddell 
fraudulently  and  the  same  was  not  by  him 
fraudulently  destroyed,  but  was  by  him  de- 
stroyed in  good  faith  and  because  be  be- 
lieved be  had  the  right  to  destroy  it."  Tbe 
court  also  found:  "That  no  part  of  said 
$2,230  realized  by  tbe  said  William  M.  Wad- 
deU from  the  sale  of  said  Idaho  property 
has  been  expended  by  him  In  tbe  erection 
and  construction  of  the  dwelling  bouse,  or 
any  of  the  improvements  made  by  blm  upon 
tbe  city  lot,  •  *  •  and  no  ikart  of  said 
sum  of  nxmey  was  used  or  has  been  used 
by  said  defendant  William  11.  WaddeU  for 
furnishing  said  house;  •  •  •  that  none 
of  the  property  mentioned  In  plalatitra  .com- 
plaint was  purchased  with  money  realised 
from  the  sale  <^  said  Idaho  land."  From 
that  pwt  ot  tbe  decision  wtilch  la  adiverse 
to  plaintiff  she  has  appealed  to  this  court. 

Stewart  &  Stewart  and  BJ.  A.  Walton,  for 
appellant  Moyle  &  Van  Cott,  Powers  & 
Marioneaux,  and  N.  V.  Jones,  for  respond- 
ents. 

Mccarty,  J.  (after  stating  the  facts  as 
above).  We  think  the  finding  of  Uie  court 
tbat  WilUam  M.  Waddert  came  rightfully  In- 
to the  possession  of  the  deed  to  the  Idabo 
land,  and  tbat  he  destroyed  tbe  same,  be- 
lieving that  he  had  a  right  to  do  so,  is  against 
the  weight  of  the  evidence,  and  therefore  er- 
.xoneous.    Tbe  facts  and  circumstances  lead- 


ing up  to  and  surrounding  the  deatructlMi 
of  the  deed,  when  considered  in  connection 
with  the  testimony  of  plaintiff,  tends  to  show 
that  respondent  William  M-.  Waddell  must 
have  known  that  he  had  no  right  to  destroy 
the  deed.  PlalntllT  testified  that,  soon  after 
the  death  of  Isaac  M.  Waddell,  she  saw  the 
deed  at  her  home,  and  heard  it  read  in  cou- 
'Ueetion  with  the  last  wlU  and  testament  of 
the  decedent ;  that,  after  tbe  documents  were 
read,  the  deed  was  put  into  a  desk  with  oth- 
et  private  papers  of  Isaac  M.  Waddell ;  that 
she  afterwards  searched  for  tbe  deed,  but 
could  not  find  it  Respondent  WilUam  M. 
Waddell  testified  tbat  he  obtained  jwsses- 
slon  of  the  deed  in  tbe  presence  of  his  fa- 
ther about  two  weeks  before  bis  father's 
death;  Uiat  on  tbe  same  day  he  got  posses- 
sion of  tbe  deed  he  took  it  to  his  private  of- 
fice in  the  Templeton  BuUdlng,  this  city,  and 
there  destroyed  it;  tbat  he  destroyed  it  be- 
cause he  thought  It  belonged  to  him.  Why 
he  did  not  destroy  the  deed  at  his  fatber's 
residence  wlien  he  first  got  possession  of  it 
does  not  appear.  The  fact  tbat  be  took  it  to 
bis  office  in  tbe  Templeton  Building  before 
destroying  it  is  at  least  a  circumstance  tend- 
ing to  show  bad. faith  on  his  part  He  knew 
that  he  bad  sold  the  property  covered  hs  the 
deed  to  his  father  for  value,  and  that  his 
father  had  taken  possession  of  it  Further- 
more, his  father  in  his  will  bequeathed  all 
his  property,  including  the  land  In  question, 
to  plaintiff,  wliich  sbowa  conclusively  tbat 
he  did  not  tattend  to  give  it  to  respondent 
William  M.  WaddeU. 

It  Is  contended  on  behalf  of  respondent 
that  tbe  testimony  of  plaintiff  wherein  she 
says  that  the  deed  to  tbe  Idabo  land  was 
among  tbe  private  papers  of  her  husband  aft- 
er his  death  is  discredited,  and  ought  not  to 
be  beUeved,  because  she  never  discussed  the 
matter  of  the  missing  deed  with  WUliam  M. 
Waddell  untU  one  year  and  six  months  after 
she  discovered  that  it  was  lost  or  had  been 
taken  away,  and  that  one  year  and  seven 
months  after  her  husband's  death  she  "deed- 
ed to  tbe  defendant  WUUam  M.  WaddeU  a 
portion  of  the  old  homestead  lot  which  had 
been  distributed  to  her."  The  evidence  shows 
that  respondent  WUliam  M.  Waddell  lived 
with  plaintiff — was  one  of  tbe  famUy — ^from 
the  time  be  was  13  until  be  was  19  years  of 
age.  When  he  returned  from  college,  he 
again  made  his  home  with  plaintiff  and  her 
husband,  and  was  living  with  th«u  at  tbe 
time  of  Ids  father's  death.  The  record  also 
shows  that  plaintiff  was  very  much  attached 
to  William  M.  Waddell,  and  had  great  con- 
fldence  in  him.  When  he  went  Into  business 
for  himself,  she  mortgaged  property  and  en- 
abled blm  to  Imrrow  $1,000  with  which  to 
purchase  furniture  and  fixtures  for  his  of- 
fice. This  debt  She  was  compelled  to  pay. 
She  gave  blm  the  land  upon  which  he  built 
his  residence.  His  testimony  wherein  he 
states  that  plaintiff  let  him  have  this  piece 
of  ground  as  a  part  of  his  share  of  his  fa- 
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ther'8  estate  is  entitled  to  but  little,  If  any,' 
weight.  At  the  time  this  conveyance  was 
made,  WilHam  M.  Waddell  had  been  advised 
of  the  terms  of  his  father's  will,  and  knew 
that  he  had  no  Interest  whatever  In  the  es- 
tate. Therefore  the  contention  that  plaintiff 
gave  him  this  laud  as  a  part  of  his  interest 
therein  la  wholly  untenable.  On  July  17, 
1904,  two  weeks  after  plaintlft  conveyed  to 
respondent  Waddell  a  part  of  the  homestead 
lot  mentioned,  she  wrote  him  a  letter,  which 
was  Introduced  In  evidence  by  respondent. 
In  that  letter  she  addressed  him  as  "My 
Dear  Boy,"  and  used  other  endearing  terms, 
showing  that  as  a  man  he  stood  high  In  her 
estimation.  On  cross-examination  she  tes- 
tified in  part  aa  follows:  "I  have  always 
trusted  him.  ♦  •  •  I  had  taken  and  be- 
friended blm  as  a  mother,  and  I  never  look- 
ed forward  to  him  doing  any  such  dishonor- 
able act  Q.  You  never  thought  he  was  dis- 
honorable, did  you?  A.  I  never  thought  he 
was ;  never  thought  of  such  a  thing.  I  didn't 
want  to  think  any  such  a  thing.  •  ♦  •  Q. 
Tou  thought  he  was  an  honorable  man,  didn't 
you?  A.  I  did."  And  she  no  doubt  believed, 
as  she  says  further  along  In  her  testimony, 
that  "he  would  make  things  right,"  and  that 
she  would  eventually  recover  her  land  with- 
out litigation.  On  the  other  hand,  the  whole 
course  of  conduct  of  respondent  Waddell  to- 
wards plalutitt  from  the  time  he  borrowed 
the  111,000  with  whldi  to  furnish  hts  office, 
which  he  has  never  repaid,  until  the  trial  of 
this  case,  has  been  one'  of  bad  faith  on  his 
part.  Therefore  these  delays,  under  the  elr- 
ctimstances,  ought  not  to  discredit  the  testi- 
mony of  plaintiff,  but  the  advantages  taken 
'of  them  by  respondent  Waddell  to  defraud 
her  out  of  her  profperty  and  to  dissipate  and 
squander  It  in  such  a  way  as  to  render  it  Im- 
possible for  her  to  recover  but  a  small  por- 
tion thereof,  and  that,  too,  during  a  period 
whto,  according '  to  his  own  testimony,  he 
made  $2,000  on  real  estate  deals  and  was 
earning  from  $2.oO  to  |TO0  ver  month  In  his 
profession  as  a  dentist,  tends  to  weaken  the 
effect  of  his  testimony  rather  than  that  of 
the  plaintiff.  W<>  remark.  In  concluding  the 
discussion  of  this  branch  of  the  case,  that 
the  record  does  not  disclose  a  fact  or  circum- 
stance that  would  Justi^  a  belief  on  the 
part  of  the  re^iwudent  Waddell  that  he  own- 
ed, the  Idaho  land,  or  that  he  had  a  right  to 
destroy  the  deed  In  question;  but,  on  the 
cotatrary,  the  only  reasonable  deductions  that 
can  be  drawn  from  the  evidence  as  a  whole 
on  this  point  are:  (I)  That  he  came  Into  pos- 
session of  the  deed  wrongfully,  and  tore  It 
up  for  the  purpose  of  destroying  evidence 
of  title  and  thereby  enable  him  to  defraud 
the  estate ;  and  (2)  that  he  fraudulently  mis- 
appropriated the  rtioney  to  his  own  use  which 
he  received  for  the  land  'covered  by  the  deed. 
Counsel  for  respondent  Waddell  admit  that 
the  $2,250  realized  by  him  from  the  sale  of 
the  Idaho  land  constituted  a  trust  fund 
of  Which  appellant,  plaintiff,  was  the  sole 


beneficiary.  Appellant  contends  that  at  least 
some  of  this  fund  was  expended  by  respond- 
ent in  making  Improvements  on  that  part 
of  the  old  homestead  lot  which  she  deeded 
to  him,  and  that  he  took  a  portion  of  the 
trust  fund  and  paid  at  least  16  monthly  In- 
stallments of  $22.80  each  as  they  became 
due  on  the  loan  of  $2,250  which  he  obtain- 
ed from  the  Union  Savings  ft  Investment 
Company  with  which  to  pay  for  the  con- 
struction of  the  dwelling-  bouse  mentioned, 
and  that  she  is  therefore  entitled  to  a  Ilea 
on  the  dw^llng  house  and  the  land  upon 
which  it  waa  erected,  also  on  the  two  dogs 
hereinbefore  mentioned  for  that  portion  ot 
the  trust  fund  so  expended,  and  that  the 
findings  of  the  teort  on  the  Issues  Involving 
these  questions  are  erroneous.  As  we  have 
observed,  the  land  upon  which  the  dwelling 
house  and  the  improvements  mentioned  were 
constructed  was  conveyed  by  app^ant  to 
respondent  WlUIam  M.  Waddell  Jnly  2,  1904, 
and  the  loan  of  $2,260  from  the  Uniim  Sav- 
ings ic  Investment  Company  with  which  to 
pay  for  the  constmction  of  the  house  was 
obtained  October  7,  1904,  and  the  evidence 
without  conflict  shows  that  the  house  was 
practically  completed  by  June,  1905,  several 
months  prior  to  the  sale  of  the  Idaho  prop- 
erty. Therefore,  unless  It  is  made  to  appear 
that  the  payment  of  one  or  more  of  the  in- 
stallments of  $22.80  on  the  loan  obtained  by 
Waddell  to  build  the  house  were  made  ont 
of  the  trust  fund,  the  findings  of  the  court 
on  this  point  Will  have  to  stand.  The  first 
payment  ($750)  on  the  Idaho- land  was  re- 
ceived by  respondent  Waddell  December  29, 
1905,  and  by  him  deposited  to  the  credit  of 
his  personal  current  account  which  he  had 
with  one  of  the  banks  in  fhls  city.  We  will 
first  determine  whether  plaintiff's  contention 
respecting  the  dlq>08ition  made  by  Waddell 
of  the  $750  is  supported  l>y  the  record,  and 
we  will  then  consider  whether  her  conten- 
tion respecting  the  use  he  made  of  the  bal- 
ance of  the  purchase  price'  of  the  Idaho  land 
Is  Wen  founded.  About  the '  time  Waddell 
deposited  this  $760  he  deposited  $1,087.80  at 
his  own  mone^.  He  testified  that  he  also 
received  from  $300  to  $400  each  month  dur- 
ing the  years  1906  and  1007  from  his  pro- 
fessional services;  that  one  month  he  earn- 
ed over  $700 ;  that  he  -would  carry  Ma  mon- 
ey around  in  his  pocket  as  he'received  it  for 
two  or  three  weeks,  and  then  deposit  all  ex- 
cept what  he  hpd  paid  out  for  expenses  and 
other  purposes.  His  menoory  re8i>ectlng  these 
alleged  earnings  and  the  disposition  he  made 
of  them  appeared  to  be  vague  and  uncer- 
tain, and  his  testimony  on  this  point  was 
evasive  and  very  unsntlsfactorjr.  The  fol- 
lowing Is  a  sample  of  bis  testimony  respect- 
ing his  Income  from  his  profession:  "Q.  I 
will  ask  you  what  your  business  amounted 
to  per  month,  or  per  year,  during  1905?  A. 
I  haven't  any  Idea.  Q.  Can  you  approxi- 
mate It?  A.  No,  sir;  I  could  not  *  •  • 
Q.  Did'  It  amount  to  any  more  than  your 


Digitized  by  V^OOQIC 


UUb) 


WADDKLL.V.  WAODiELIi, 


WT 


ordinary  Ilrlng  expeiuns  and  oflbse  expeoBeci? 
A.  I  could  not  teU  you  tbat  *  *  *  Q: 
Now,  take  the  year  1906,  are  yoa  able  to 
•tate  whether  you  ttitak  tbat  yoo  bad  a 
BurploB  during  tbat  year  out  of  your  bnal* 
ness  above  your  expenseat  or  a  deScit?  A. 
I  bad  a  aurplus  If  anything.  Q.  Was  that 
any  considerable  amonnt?  A.  Yea.  <^  Well, 
about  how  mudiT  A.  Ota,  about  several  hun- 
dred dollars.  •  *  •  Q.  Mr.  WaddeU,  dnr^ 
ln«  the  year  1906,  did  yon.  out  of  your  busl- 
ness,  make  a  surplus  over  yoar  living  ex- 
penses, or  was  there  a  deficit?  A.  I  think  it 
was  over.  Q.  .Can  you  approximate  the 
amount  It  was  over?  A.  I  cannot  say  the 
anwunt."  On. being  further  pressed  to  give 
an  estimate  the  witness  answered:  "Oh,  I 
should  say  $500  or  $600  anyway.  Q.  And 
the  year  1907?  A.  Abont  the  same  amount, 
I  think.  Q.  And  this  year  up  to  the  present 
time  (July  1,  1908)  has  your  Income  exceeded 
your  expenditures?  A.  No.  This  year  I  fig- 
ure I  spent  Just  as  we  got  It  and  it  has  tak- 
en abont  all  that  I  made  to  do  it"  On 
cross-examination  he  was  asked  what  bis 
Income  was  from  his  profession  per  month 
for  the  year  1907,  and  he  answered:  "Well, 
I  cannot  say  exactly.  I  think  I  would  be 
safe  In  aaylng  |250."  And  he  further  stat- 
ed: "I  think  probably  some  months  along 
about  that  time  my  net  profits  would  be  more 
than  that"  It  will  be  noticed  that,  accord- 
ing to  Waddell's  testimony  his  Income  from 
his  profession  prior  and  up  to  the  very  day 
be  received  the  first  payment  on  the  Idaho 
land  waa  but  little  more  than  sniSclent  to 
pay  bis  current  expenses;  that  immediately 
upon  the  receipt  by  him  of  tbe  $750  trust 
fund  his  income  from  his  profession  Increas- 
ed, and  the  general  average  of  his  receipts 
from  this  source  exceeded  $4,000  per  year 
for  1906  and  1907;  that,  when  he  spent  the 
last  dollar  of  the  trust  fund  In  tbe  latter  part 
of  the  year  1907,  his  Income,  without  any 
aivarent  reason  therefor,  decreased  to  a 
point  where  It  was  barely  sufficient  to  pay 
bis  running  expenses.  No  claim  Is  made  that 
hia  eipenditures  were  any  more  per  month 
during  the  year  1908  than  th^  were  In  1906 
and  1907.  Rather,  tbe  Infwence  would  be 
that,  If  there  were  any  changes,  they  were 
less,  because  the  record  shows  that  since  the 
trust  fund  was  exhausted  (October  18,  1907) 
bis  wife  has  been  earning  money  and  paying 
tbe  installments  on  the  mortgage  to  the  Un- 
ion Savings  &  Investment  i  Company,  and 
Waddell  was  thereby  relieved  of  this  Item  of 
expense.  These  clrcnimBtances  are  significant 
aa  bearing  upon  the  weight  to  be  given  his 
testimony,  especially  In  view  of  the  fact  that 
be  did  not  attempt  to  explain  or  account  for 
ttiese  sudden,  for  him  opportune,  changes  in 
his  business.  Bow  mudi  of  these  alleged 
earnings  were  deposited  In  the  bank  during 
tbe  year  1906  he  does  not  pretend  to  say. 
For  aught  thai;  appears  In  tbe  record,  the 
ajSgregate  of  these  deposits,  if  any  such  were  I 
ina'de,  may  have  been  but  a  small  amount. 


At  any  rate,  the  question  a;  to  whether  the 
sum  total  was  sufficient  to  materially  affect 
tbe  result  of  this  case  Is  purely  a  matter  of 
qieaulatlon  and  conjecture^  and  therefore 
cannot  be  considered*  On  January  3,  1006, 
respondent  Waddell  and  his  wife  started  on 
a  tour  through  the  Eastern  and  Southern 
Btatee,  and  drew  from  tbiB  mixed  fund  H," 
600  to  pay  the  expenses  of  the  trip.  In  the 
meantime  he  issued  several  small  checks 
against  the  fund,  which,  together  with  the 
$1,500  referred  to,  reduced  the  fund  on  de- 
posit in  the  bank  to  abont  $300.  When  be 
retnnaed  from  his  trip  hA  d^Mtalted  (Feb- 
ruary 9,  1906)  $325  that  he  bad  left  of  tho 
$1,500  which  he  drew  from  the  fund  to  de- 
fray the  expenses  of  the  journey.  This  de- 
posit, together  with  $16  which  was  deposit- 
ed In  the  bank  while  he  was  absent  on  bis 
trip,  increased  the  fund  to  abont  $641.  The 
record  shows  that  on  January  9,  1906,  when 
there  was  only  $300  of  the  fund  left  on  de- 
posit In  tbe  bank,  he  drew  from  It  $6.37  to 
pay  for  lumber  tbat  was  used  in  making  per- 
manent Improvements  on  tbat  part  of  the 
old  bomestead  deeded  to  him  by  plaintiff. 
On  February  26,  1906,  he  drew  $22.80  from 
the  fund,  and  paid  an  Installment  on  tbe 
mortgage  to  tbe  Union  Savings  &  Investment 
CJompany.  And  it  is  admitted  that  In  tbe 
latter  part  of  each  month  from  and  includ- 
ing March,  1906,  to  and  Including  S^tem- 
ber,  1907  (April,  1906,  and  February,  May, 
and  June,  1907,  excepted),  respondent  Wad- 
dell issued  a  check  for  $22.80  against  the 
fnnds  he  had  on  deposit  in  the  bank.  While 
he  claimed  In  his  testimony  that  he  did  not 
remember  whether  tbe  several  checks,  each 
of  which  was  $22.80  (none  of  which  were 
produced  at  the  trial),  were  drawn  to  pay 
the  monthly  installments  on  the  mortgage  to 
the  Union  Savings  ft  Investment  C!ompany  <« 
for  otlier  purposes,  yet  we  think  the  only 
reasonable  conclusion  that  can  be  drawn 
from  tbe  evidence  on  this  point  Is  tbat  these 
checks  represented,  payments  made  on  the 
mortgage.  On  April  9,  1006,  he  paid  $270 
for  the  dog,  Belfleld  Bangle,  hereinbefore 
mentioned.  While  he  testified  that  he  did 
idot  know  whether  be  paid  for  this  dog  with 
money  drawn  from  the  fund  tbat  be  had  on 
deposit  In  the  bank  or  .with  "side  money" 
which  he  carried  around  In  his  pocket,  we 
think  the  only  reasonable  deduction  that  can 
be  made  from  the  evidence  on  this  point  Is 
that  the  dog  was  paid  for  with  a  check 
dra\v'n  by  Waddell  against  this  fund.  About 
the  time  be  purchased  the'  dog  he  issued  a 
check  for  $270  (the  purchase  price  of  the 
dog),  which  was  paid  by  the  bank  out  of  the 
fundi  He  did  not  claim  tbat  this  check  was 
issued  for  any  other  ptarpose,  but  that  it 
"might  have  been"  drawn  to  pay  for  the  dog. 
On  July  14,  1906,  he  used  $3.30  of  this  fund 
to  pay  for  lumber  that  was  used  In  hia  resi- 
dence. On  July  23,  1906,  he  drew  $20  from 
tbe  fund,  and  made  a  payment  on  a  piano 
Vrhicb  be  had  previously  purchased  on  tbe 
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instanment  plan.  On  September  24,  1906,  be 
again  drew  $20  out  of  the  fund  to  make  a 
payment  on  the  piano,  and  on  December  17, 
1006,  he  made  another  payment  of  $20  on 
the  piano  out  of  the  fund.  The  rule,  as  de- 
clared by  the  weight  of  authority,  seema 
to  b«  that  when  a  trustee  mingles  trust 
money  with  his  own,  and  then  draws  out 
sums  from  the  common  fund  by  checks  or 
otherwise,  it  will  be  presumed  that  he  drew 
out  his  own  In  preference  to  the  trust  mon- 
ey. In  the  case  of  Burnham  v.  Earth,  88 
Wis.  802,  62  N.  W.  96,  the  general  rule  is 
tersely,  and,  as  we  think,  correctly  stated  as 
follows:  "When  a  trustee  mingles  trust  mon- 
ey with  his  own  In  a  bag,  or  box,  or  bank 
account,  the  right  of  the  beneficiary  attach- 
es to  have  all  that  belongs  to  him  out  of  the 
bag,  box,  or  account,  and  whatever  the  trus- 
tee may  take  out  will  be  deemed  to  have 
been  taken  from  his  own  instead  of  the  trust 
funds."  Importers'  &  T.  N.  Bank  v.  Peters 
et  al.,  128  N.  T.  272,  25  N.  B.  819;  State  ▼. 
Bank  of  Commerce,  54  Neb.  725,  75  N.  W. 
28;  City  of  Uneoln  v.  Morrison,  04  Neb.  822, 
90  N.  W.  900,  57  L.  B.  A.  885;  In  re  North- 
nip  (D.  C.)  152  Fed.  763;  Elllcott  ▼.  Kuhl; 
60  N.  J.  Eq.  838,  46  Atl.  945 ;  Uttle  v.  Chad- 
wlck,  151  Mass.  109,  28  N.  E.  1005,  7  L.  B. 
A.  570;  In  re  Mulligan  (D.  <5.)  116  Fed.  715. 
We  also  invite  attention  to  an  elaborate  dis- 
cussion of  tbe  rights  of  a  cestui  que  trust 
whose  property  has  been  mingled  with  that 
of  a  trustee  which  will  be  found  In  the  note 
fo  Lowe  V.  Jones,  192  Mass.  94,  78  N.  B.  402, 
e  L.  B.  A.  (N.  S.)  487,  116  AW.  St.  B«p.  225, 
7  Am.  &  Bng.  Ann.  Cas.  558,  in  Which  many 
decisions,  both  state  and  federal,  and  the 
leading  English  cases,  are  reviewed. 

Applying  the  foregoing  rule  to  the  facts  In 
this  case  so  far  as  we  have  reviewed  them,  It 
follows  that  when  Waddell  on  January  3, 
1906,  drew  $1,600  out  of  the  fund  with  which 
to  pay  the  expenses  of  bis  trip  east,  $1,067.- 
50  of  this  sum  was  his  own  money  and  $432.- 
60  was  money  which,  he  held  in  trust  for 
"plaintiff.  And  it  will  also  be  presumed  that 
Waddell  In  defraying  the  expenses  of  himself 
and  wife  on  their  trip  through  the  Eastern 
and  Southern  states  paid  out  hia  own  money 
first  before  he  spent  any  of  the  trust  fund, 
and  that  the  $325  which  be  had  left  Of  tbe 
$1,500  when  be  returned  home  belonged  to 
and  was  a  part  of  this  fund.  This  being  so, 
the  only  money  Waddell  had  on  deposit  In 
the  bank  aftSr  he  returned  from  his  eastern 
trip  (February  0,  1906)  until  December  29, 
1906,  were  trust  funds.  We  therefore  have 
$544.87  of  tbe  trust  fund  ($750)  Invested  In 
property  now  In  tbe  possession  of  the'  de- 
fendants Waddell  and  his  wife.  In  conclud- 
ing tbe  discussion  of  this  part  of  tbe  case,  it 
might  be  well  to  remark  that  Waddell  pro- 
duced at  tbe  trial  his  check  books  and  stubs 
for  1902,  1903,  and  1904,  but  was  unable,  so 
he  claimed,  to  produce  his  bank  book,  or  any 
of  his  check  books  or  stubs  for  1905,  1906, 


or  1907.  He  was  czamlaed  at  considerabl* 
length  respecting  the  purpose  for  which  cer- 
tain checks  were  issued  against  his  bank  ac- 
count. Checks  upoB  which  be  was  examined 
that  in  no  way  related  to  any  of  tbe  trans- 
actions connected  with  the  property  Involved 
in  this  suit  he  remembered  very  distinctly. 
Transactions  of  this  character  which  occur- 
red in  the  regular  course  of  business  and 
Involved  but  a  few  dollars,  and  to  which  ha 
attached  no  special  Importance,  he  was  able 
to,  and  did  when  questioned  thereon,  explain 
every  detail  relating  to  or  growing  out  of 
the  particular  transaction ;  whereas,  respect- 
ing  other  and  subsequent  transactions  wblch 
Involved  hundreds  of  dollars  of  the  tmst 
fund,  he  would  In  some  instances  first  claim 
that  be  knew  nothing  about  tbe  transaction, 
and  then  later  on  In  bis  testimony  admit 
that  possibly  some  such  transaction  took 
place.  When  questioned  as  to  whether  or  nof 
he  deposited  the  money  he  received  for  tb« 
Idabo  land,  be  at  first  Insisted  that  he  did 
not  remember  whether  he  put  It  In  the  banK 
or  carried  It  around  In  hIa  pocket,  but  finally 
admitted  that  he  deposited  It  in  the  bank 
at  or  about  the  time  he  received  It  We  hare 
read  tbe  entire  transcript,  and  are  forced, 
to  the  conclusion  that  William  M.  Waddell's 
testimony  is  not  entitled  to  any  weight  what- 
ever except  as  It  is  corroborated  by  other  evi- 
dence.- -■•■-'  '■  ■.• '• 

In  the  latter  part  of  tbe  year  1909  (No- 
vember or  Decenjber)  respondent  WlUlam  M. 
Waddell  received  the  last  payment  ($1,500) 
on  the  Idaho  land  and  deposited  the  money 
In  the  bank.  He  testified  that  he  also  de- 
posited $1,000  of  his  own  money  on  or  about 
the  day  he  deposited  the  $1,500.  He  had  but 
one  bank  account.  On  this  point  he  testified 
In  part  as  follows :  "AH  the  money  I  got 
was  mixed.  Did  not  have  separate  bank 
accounts  for  it.  • '  •  ••  Ever  since  I  re- 
ceived the  $2,2!50  (referring  to  the  trust  fund) 
I  have  kept  all  my  money  either  In  my  pock-> 
et  or  in  ray  bank  account,  and  have  paid  out 
whether  on  account  of  the  dogs  or  for  other 
things  money  from  the  bank  account  by 
check  or  ont  of  my  i)ocket  Indifferently,  and 
have  never  bad  any  special  fond  for  land 
or  business,  or  dogs,  or  anything."  In  Jan- 
uary, 1907j  Waddell  paid  $500  for  a  dog  called 
Southport  Silver.  On  January  19,  1907,  he 
made  a  payment  of  $10  on'  his  piano  out  of 
this  fund.  On  December  3,  1906,  and  in  the 
latter  part  of  ^ach  succeeding  month  there- 
after (Februaty,  May,  and  June  excepted)  to 
and  including  September  28,  1907,  Waddell 
drew  a  check  for  $22.80  against  this  fund. 
As  hereinbefore  stated,  none  of  these  checks 
were  produced  at  tbe  trial  notwithstanding 
plalntifT  in  open  court  requested  WaddeU 
to  produce  them.  The  evidence,  however,  as 
we  have  observed.  Is  all  but  conclusive  that 
these  chedis  represented  Installments  paid 
on  tbe  mortgage  given  by  Waddell  to  tbe 
Union  Savings  &  Investment  Company  for 
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tbe  $3,260  tbat  be  bocrowcd  and  expended  in 
the  constractloD  of  bis  boose.  It  1b  stienu- 
ously  Insisted  by  counsel  for  respondents 
tbat  tbere  is  no  evidence  In  tbe  record  wbicb 
Bbows,  or  tends  to  sbow,  tbat  any  of  tbese 
payments  or  InTestments  were  made  wltb 
trust  funds.  True,  Waddell  In  bis  testimony 
repeatedly  asserted  tbat  be  did  not  luiow 
where  be  obtained  tbe  money;  but  counsel 
In  tbelr  printed  brief  In  effect  concede  tbat 
tbe  money  with  wbicb  tbese  payments  were 
made  came  out  of  tbe  mixed  fund  wbicb  be 
bad  on  deposit  in  tbe  banli.  It  is  apparent 
tbat  tbe  occasional  lapse  of  memory  and  tbe 
evasions  on  tbe  part  of  Waddell  wblle  testi- 
fying were  due  to  a  determination  on  bla 
part  to  avoid  making  any  statement  or  ad- 
mitting anything  tbat  would  tend  to  explain 
what  disposition  be  made  of  tbe  trust  fund. 
As  we  have  heretofore  stated,  be  was  able 
to  and  did  remember  very  distinctly  trans- 
actions of  but  little  Importance  wbicb  tool£ 
place  one,  and,  some  of  tbem,  more  than 
two  years  before  those  we  now  have  under 
consideration,  but  which  in  no  way  connected 
tbe  trust  fund  wltb  tbe  property  involved  in 
this  action.  Therefore  there  is  no  reason 
why  be  should  be  unable,  at  least  to  some  ex- 
tent, to  remember  the  more  recent  and  Impor- 
tant transactions,  some  of  which  Involred 
hundreds  of  dollars.  Furthermore,  nowhere 
In  his  testlmoiiy  does  be  say  tbat  when  be 
drew  from  tbe  fund  $600  to  pay  for  the 
dog  Southport  Silver,  he  left  |1,500,  the 
amount  of  tbe  trust  fund,  on  deposit  When 
interrogated  with  respect  to  this  matter,  be 
either  claimed  be  did  not  know  where  be 
got  the  money  or  evaded  the  question.  Tbe 
following  are  samples  of  bis  testimony  elicit- 
ed by  bis  counsel  on  this  point:  "Q.  You  bad 
enongh,  yon  mean  to  say,  when  you  bought  tbe 
dog  for  $500,  you  had  sb  much  money  or 
bad  It  tbat  In  drawing  tbe  check  on  it,  for 
example,  you  could  not  tell  whether  it  neces- 
sitated tbe  taking  of  any  particular  money 
or  not?  A,  No,  sir.  I  don't  know  whether  1 
drew  a  check  for  tbat  or  whether  I  bad  tbe 
money."  Again  he  says:  "Well,  tbat  $600 
I  don't  know  whether  it  was  from  some  of 
this  money  I  got  from  the  Idaho  property  or 
whether  I  got  It  from  my  business.  Q.  You 
don't  know  where  you  got  It?  A.  No,  sir. 
•  •  •  Q.  Here  is  one  (a  check)  dated 
January  19,  1907,  to  John  Chamberlain  for 
$10.-  Do  you  know  bow  much  mon^  you 
bad  In  the  bank  at  that  tfane?  No,  sir." 
The  record  shows  tbat  on  October  18,  1907, 
Waddell  drew  out  $204,  all  the  money  he 
bad  on  deposit,  and  closed  bis  account  with 
tbe  bank.  It  will  therefore  be  seen  that 
Waddell  checked  out  this  mixed  fund  between 
about  December,  1906,  and  October  18,  1907. 
At  what  time  It  was  reduced  to  $1,500,  tbe 
amount  of  tbe  trust  fund,  he  does  not  pretend 
to  say.  His  bank  books,  bis  check  books 
containing  tbe  stul>s,  and  hie  canceled  checks 
for  1906  and  1907,  with  tbe  exception  of  a 


few  amaU  cbec^s,  be  daimed  "weM  lost  and 
could  not  be  found;  bat  those  bearing  date  of 
1902,  1903,  and  1904  be  bad  no  difficulty  in 
producing.  This  circumstance,  considered  io 
connection  with  his  other  evidence,  tends 
to  show  bad  faith  on  his  part.  Counsel  In 
tbelr  brief  Insist  tbat,  when  tbe  payments 
last  referred  to  were  made,  the  funds  left 
In  tbe  bank  exceeded  the  amount  of  tbe  trust 
money;  but  Waddell  nowhere  in  bis  testi- 
mony ventures  a  statement  to  that  effect. 
True,  be  claimed  that  be  had  money  of  bis 
own  In  the  bank  when  tbe  payments  were 
made,  but  he  does  not  say  whether  it  was 
much  or  little,  or  whether  the  sum  total  of 
all  tbe  money  to  his  credit  exceeded  $1,500. 
If,  as  a  matter  of  fact,  none  of  these  pay- 
ments were  made  with  trust  money,  it  is 
reasonable  to  believe  tbat  Waddell  would 
have  said  so.  Tbe  record  sliows  tbat  In  cer- 
tain supplemental  proceedings  in  which  be 
was  the  defendant  growing  out  of  transac- 
tions with  the  plaintiff  he  was  examined  un- 
der oath  respecting  the  disposition  he  made 
of  this  trust  fund,  and  was  there  asked: 
"Did  you  put  any  of  the  money  (trust  fund) 
In  this  bouse  that  you  now  live  in?"  He 
answered,  "Yes."  In  reply  to  the  question, 
"How  much  ?"  be  said,  "I  could  not  say."  Aft; 
er  a  careful  review  of  all  the  evidence,  we 
are  forced  to  the  conclusion  that  tbe  pay- 
ments under  consideration  were  at  least  in 
part  made  with  trust  funds.  Plaintiff  Is 
therefore,  under  well-settled  principles  of 
equity,  entitled  to  A  lien  on  each  specific 
piece  of  property  to  the  extent  of  tbe  trust 
fund  traceaMe  into  it. 

Tbe  equitable  doctrine  applicable  to  cases 
of  tMs  character,  wherfe  a  person  receives 
money  which  equitably  belongs  to  another 
and  converts  It  into  another  species  of  prop- 
erty. Is  well  illustrated  by  Sir  George  Jessel, 
Master  of  tbe  Kolls,  In  tbe  follovirlng  lan- 
guage (quoted  with  approval  in  National 
Bank  V.  Insurance  Co.,  104  TT.  S.  68,  26  L.  Ed. 
693):  "Tbe  doctrine  of  equity,  as  regards 
property  disposed  of  by  persons  In  a  fidu- 
ciary position,  is  that,  whether  tbe  disposi- 
tion of  it  be  rightful  or  Wrongful,  tbe  benefl- 
dal  owner  Is  entitled  to  the  proceeds,  what- 
ever be  tbelr  form,  provided  only  be  can 
identify  tbem.  If  they  cannot  be  Identlfled, 
by  reason  of  tbe  tmst  money  being  mingled 
with  that  of  tbe  trustee,  then  the  cestui  que 
trust  is  entitled  to  a  charge  upon  the  new 
Investment  to  the  extent  of  tbe  trust  money 
traceable  into  it ;  tbat  tbere  is  no  distinction 
between  an  express  tmstee  and  an  agent,  or 
bailee,  or  collector  of  rents,  or  anybody  else 
in  8  fiduciary  position ;  and  tbat  there  is  no 
difference  between  Investments  In  tbe  pur- 
chase of  lands,  or  chattels,  or  bonds,  or 
loans,  or  moneys  deposited  in  a  bank  ac- 
count." Tbe  following  cases  illustrate  and 
declare  the  same  doctrine:  Lowe  v.  Jones, 
supra;  In  re  Marsh  et  al.  (D.  C.)  116  Fed. 
396;  Southern  Pine  Co.,  etc,  t.  Trust  Co., 
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141  Fied'.  802,  7$  0.  C.  A.  60;  Smith  r.  Town- 
ship of  An  Gres,  160  Fed.  257,  80  C.  C.  A. 
145,  »  L.  R.  A.  (N.  S.)  876;  In  re  Mulligan 
Cp.  C.)  116  Fed.  nS. 

It  Is  also  a  well  established  rule  of  law 
that,  while  the  burden  Is  on  the  party  whose 
property  has  been  misappropriated  by  a  trus- 
tee to  tractf  and  Identify  his  property  either 
in  its  original  or  substituted  form,  yet,  when 
he  has  succeeded  in  doing  this,  if  it  is  shown 
that  property  belonging  to  the  trustee  is  rep- 
resented in  the  property  Impressed  with  the 
trust,  then  the  burden  is  cast  upon  the  trus- 
tee to  show  what  his  interest  is,  and.  If  he 
is  unable  to  do  so,  the  whole  will  be  consid- 
ered trust  property.  28  A.  &  E.  Ency.  I* 
1120,  and  cases  cited.  Plaintiff,  having 
shown  that  at  least  some  of  the  trust  fund 
was  used  in  making  each  of  the  payments 
above  mentioned,  the  burden  was  upon  Wad- 
dell,  if  any  of  his  own  money  was  used  In 
connection  with  the  trust  fund  in  making 
these  payments,  to  show  bow  much;  and, 
having  failed  to  do  so,  each  payment  wUI  be 
deemed,  as  between  these  parties,  to  have 
been  niade  with  trust  funds  only. 

It  la  with  reluctance  that  we  have  come 
to  the  conclusions  herein  announced,  for  we 
fnlly  recognize  the  well-established  rule  to 
be — and  we  have  no  inclination  whatever  to 
depart  from  it  in  this  case— that  the  findings 
of  a  trial  Judge  upon  conflicting  testimony, 
who  sees  and  hears  the  witnesses  testify, 
should  not  be  disturbed,  unless  it  clearly  ap- 
pears there  was  error  or  mistake  on  his  part. 
But  the  whole  course  of  conduct  of  respon- 
dent William  M.  Waddell  from  the  time  he 
obtained  possession  of  the  deed  to  the  Idaho 
land  and  fraudulently  destroyed  it  to  the 
time  he  spent  the  last  dollar  of  the  trust 
fnnd  shows  such  bad  faith  on  his  part,  and 
his  testimony  respecting  the  disposition  ho 
made  of  the  fund  so  unreliable,  that  we  are 
impelled  to  make  the  foregoing  observations 
la  reference  thereto,  and  are  forced  to  the 
conclusion  that  the  trial  Judge  committed 
error. 

The  cause  is  remanded,  with  directions 
to  the  trial  court  to  set  aside  the  findings  of 
fact  and  the  Judgment  rendered  thereon,  and 
to  make  findings  In  accordance  with  the 
views  herein  expressed,  and  en  tec  Judgment 
in  favor  of  plaintiff  for  the  $2,250  trust  fund, 
and  Interest  thereon,  and  that  the  Judgment 
be  declared  a  lien  on.  the  house  and  lot  for 
$351.67,  on  the  piano  for  $70,  on  the  dog  Bel- 
field  Bangle  for  $270,  and  on  the  dog  South- 
port  Silver  for  $500,  Interest  to  be  com- 
puted on  the  several  amounts  from  the  time 
they  were  taken  from  the  trust  fund  and  in- 
vested in  the  property  mentioned.  Costs  to 
be  taxed  against  respondent  William  M. 
Waddell. 

8TRAUP,  C.  J.,  and  PRICK,  J.,  concur, 


On  Motion  for  Modlflcatlon  of  Order  Di- 
recting That  Judgment  be  Bntered  In 
Farop  of  Appellant. 

PER  CURIAM.  Appellant  has  filed  a  mo- 
tion in  which  she  asks  for  a  modification  of 
the  order  In  the  foregoing  opinion,  which  di- 
rects thit  Judgment  be  entered  In  her  favor 
In  accordance  with  the  views  therein  ex- 
pressed, and  that  she  be  awarded  her  costs 
against  respondent  William  M.  Waddell. 
The  contention  made  by  appellant  is  that 
respondent,  Florence  Waddell,  being  volun- 
tary grantee  of  the  real  property  and  a  donee 
of  much  of  the  personal  property  Involved, 
Is  herself  a  trustee ;  and,  having  resisted  ap- 
pellant's claims  in  this  as  well  as  In  the  trial 
court,  appellant  is  entitled  to  have  the  costs 
taxed  against  her  In  connection  with  her  co- 
respondent William  M.  Waddell. 

Upon  further  consideration  of  the  case  we 
have  come  to  the  conclusion  that  the  motion 
Is  well  taken,  and  that  appellant  should  be 
awarded  costs  against  both  respondents.  It 
Is  so  ordered. 


STATE  ex  rel.  GALLAGHER  v.  THIRD  JU- 
DICIAL DIST.  COURT  FOR  SALT 
LAKE  COUNTr  et  al. 

(Supreme  Court  of  Utah.    April  8,  IMS.    On 
Application  for  Rehearing  Nov,  9,  1909.) 

1.  Justices  of  the  Peacb  (H  73,  74*)— Jubis- 
DicTioN— Change  or  Place  ok  Triai.. 

Under  Rev.  St.  1898,  I  3660,  as  amended  Iqr 
Sess.  Laws  lOOo,  p.  106,  c  92,  |  I,  piovidiiw  that 
on  the  filing  by  defendant  in  justice's  court  of  an 
affidavit  averring  his  nonresidence  in  the  pre- 
cinct wherein  the  action  Is  brought,  etc,  the 
oonrt  must  change  the  place  of  trial  without  mo- 
tion therefor,  and  its  jnrisdietion  eeum  except 
to  transfer  the  cause  to  the  proper  Justice,  the 
filing  by  defendant  of  the  affidavit  deprives  the 
conTt  of  all  jurisdiction,  except  for  the  transfer 
of  the  cause  to  the  proper  Justice,  and  it  can- 
not make  the  change  conditional  on  payment  of 
accrued  costs,  notirithstaDding  section  3672,  pro- 
viding that  the  party  applying  for  a  change  of 
venue  on  one  or  more  of  the  grounds  mentioned 
in  section  3669  as  it  originally  stood  mnat  pay 
the  costs  that  have  accrued  up  to  the  time  of 
the  order  of  transfer. 

(Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  239;   Dec.  Dig.  H  73, 

74.*] 

2.  Justices  or  the  Pji*.ce  (|  141*)— AppeaI/— 

JUSISDICTION   OF  COUBT  ON   APPEAI,. 

Where  a  justice's  court  was  ousted  of  Ju- 
risdiction over  a  cause  except  to  change  Uie 
place  of  trial,  the  district  court  on  appeal  from 
the  justice's  judgment  could  acquire  no  Jurisdic- 
tion. 

[BM.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  I  472 ;   Dec.  Dig.  {  141.*1 

On  Rehearing.  - 

3.  CONSTITUTIOMAI,    LAW    (f    56*)  —  JUBIBOIC- 

TION  OF  Cocars— Leqislative  Power. 
'The  question  of  conferring  or  withholding 
jurisdiction    Is    legislative,    and    not    judicial: 
courts  being  created,  and  their  jurisdiction  and 
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po«eia  idattrminad,  •itber  by  Um-  CowtUatioD  oz 
by  Btatute. 

.  [Ed.  Note.— For  other  cases,  see  Constitntlon- 
al  Law,  Cent  Dig.  i  62;   Dec.  DJ*.  I  BS.*]    . 

4.  Jtjsticks  or  thu  Pkack  ({  84*)  —  Jusibdio- 
*ioN— Statutes. 

Oonat.  «att.  8,  I  8,  autborifeinc  the  Lesisla- 
tnre  to  fix  by  law  the  powers,  duties,  and  com- 
pensation of  justices'  courts  and  restrict  the 
iarisdiction  of  rach  coorts,  authorizM  the  Leris- 
itore  to  determine  of  what  matten.  and  when 
and  how,  Justices'  eoorts  shall  aoqnire  and  ex- 
ercise Jurisdiction,  and  to  provide  as  in  Sess. 
Laws  1906,  p.  1(^  c.  92,  |  1,  for  a  change  of 
place  of  trial  on  the  affidarit  of  defendant  aver* 
ring  nonresidencei  and  to  make  suA  aiBdavit 
oonclosive  on  the  iwrtiee  and  the  Jiutiee. 
.  [Ed.  Note.— For  other  cases,  aee  Justices  of 
the  Peace,  Cent  Dig.  |  228;   Dee.  Dig.  S  M.*] 

6.  Btatdtes  (I  184*)— CoNSTBUcrriON— Leois- 

I,ATIVB  IKTENT. 

The  courts.  In  conetming  Btatntes,  mnst  de- 
clare the  intention  of  the  Legislature  aa  mani- 
fested by  what  it  said  in  view  of  the  object 
•ought  to  be  attaiaed,  and  when  the  intention  is 
dear,  the  ordinary  rules  of  construction  fail. 

[Bd.  Note.— For  other  cases,  see  Statutes^ 
Gent.  Dig.  {  262;   Dec.  Dig.  f  184.*] 

ft.  STATUTES   {I    ISl*)— ilBPBAI/— COKTLIC*  BX* 
'    TWEER   BABI.IKB  AND   LaXEB   SIAIUTES. 

Where  there  is  any  conflict  or  incongruity 
between  an  earlier  and  a  later  statute  on  the 
same  subject,  the  later,  and  not  the  eatUer,  con- 
trols, and  it  is  the  earlier  and  not  the  later  act 
that  is  modified. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig,  I  230 ;   Dec.  Dig.  {  161.»] 

7.  JuancES    ot   the    Peace    (88   73,   74*)  — 
Chanqe  op  Place  of  Triai^— Statutes. 

Sess.  Laws  1905,  p.  lOS,  e.  92,  i  1,  amend- 
ing Rev.  St  1898,  |  3669,  by  adding  a  new 
Ennd  for  which  the  place  of  trial  of  actions  In 
tice's  courts  may  be  changed,  does  not  affect 
grounds  stated  In  the  section  as  it  stood'  be- 
fore the  amendment. 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Di*.  {  237;  Dec.  Dig.  88  73, 
74.»] 

Stranp,  J,  dissenting. 

Original  application  for  mandamus  by  tbe 
State,  on  the  relation  6f  P.  W.  Oallagher, 
against  the  Third  Judicial  DWtrtct  Court  for 
Salt  Lake  County  and  the  Judge  thereof  and 
another.    Writ  denied. 

m,  A.  Walton,  for  petitioner..  F.  B.  Soott< 
and  F.  (X  Loofboorow,  foe  respondents. 

McCAETT,  G.  J.  On  December  23,  1908, 
relator  commenced  an  action  In  the  justice's 
eourt  of  Murray  city.  Salt  Lake  conn^,  Utah, 
against  John  Wood,  to  recover  the  sum  of 
$33.20  with  interest  theteon  from  July  .15, 
1901.  Summons  was  Issued  the  same  day 
the  action  was  commenced,  but  was  not  serv- 
ed until  January  19,  1907 — more  than  three 
years  after  It  was  issued.  On  January  26, 
1907,  the  defendant  in  that  action  filed  his 
aflldaylt  for  a  change  of  venue.  The  affi- 
davit recited  that  at  the  time  of  the  com- 
mencement of  said  action  defendant  was 
not  a  resident  of  the  precinct  In  which  the 
action  was  bronght,  but  that  he  resided  and 
BtUl  resldeis  at  Lehl  city,  Utah  county,  ITtah ; 


that  he  did  not  contract  to  perform  the  otK 
ligation  in  the  precinct  where  the  action  was 
commenced ;  that  the  particular  place,  if  any. 
In  which  he  contracted  to  perform  the  ob- 
ligation was  Pocatello,  Idaho.  On  February 
11,  1907,  the  justice  of  the  peace  made  and 
entered  on  his  docket  the  following  order: 
"Upon  reading  afQdavlt  of  defendant,  and' 
It  appearing  to  me  therefrom  to  be  a  proiter 
case  for  change  of  venue,  it  Is  hereby  or- 
dered that  this  cause  be  transferred  to  Lehl 
city,  Utah,  upon  payment  of  all  coats  and 
transcript  charges  herein."  Costs  were  nei- 
ther paid  nor  tendered.  On  March  12,  1907, 
the  justice  of  the  peace  made  an  order  va' 
eating  the  order  of  transfer  because  of  the 
nonpayment  of  costs,  and  entered  the  default 
of  defendant  and  rendered  judgment  against 
him  and  in  favor  of  plaintiff.  Thereafter, 
and  within  tbe  time  allowed  by  law,  respond- 
ent  appealed  to  the  district  court  from  the 
judgment  entered  in  the  justice's  court  Aft- 
er the  case  was  docketed  in  the  district  conrt, 
respondent  moved  said  court  to  dismiss  the 
action  on  the  ground  that  the  said  justice's 
court  was  ousted  of  jurisdiction  by  the  filing 
of  the  affidavit  for  change  of  venue.  The 
cotirt  sustained  the  motion  and  dismissed  the 
action.  Appellant  made  a  motion  to  rein- 
state the  case,  which  motion  the  court  denied. 
Thereupon  appellant  applied  to  this  conrt  for 
a  writ  of  mandate  to  compti  the  district 
court  to  reinstate  said  cause  and  proceed  to 
try  the  same  on  its  merits. 

It  Is  urged  on  behalf,  of  relator  that,  re- 
spondent Wood  having  failed  to  pay  the  costs 
that  had  accrued  In  the  action,  the  justice 
was  warranted  In  setting  aside  tbe  order 
theretofore  entered  transferring  the  cause  to 
another  precinct,  and  in  {woceeding  to  try 
the  case  on  Its  merits.  It  la  also  contended 
that  the  affldavH  filed  by  respondent  Wood 
did  not  deprive  the  justice  of  jurisdiction  of 
the  subject-matter  of  the  action,  and  that 
therefore,  even  if  it  be  conceded  that  the 
action  of  the  justice  In  setting  aside  the  or* 
der  transferring  the  cause  to  another  pre- 
cinct were  erroneous,  it  was  mere  error  only, 
and  it  did  not  render  the  Judgment  void. 
Section  8068,  Rev.  St  1898,  so  far  as  ma- 
terlal  here  provides:  "Actions  in  jnatlcerf 
courts  must  be  commenced,  and,  subject  to 
the  right  to  change  the  place  of  trial  aa  In 
this  chapter  provided,  must  be  tried:    •   •    • 

(8)  When  a  person  has  contracted  to  per- 
form an  obligation  at  a  particular  place  and 
resides  in  another  cormty,  precinct,  or  city — 
tn  the  precinct  or  dty  In  which  soch  ob- 
ligation Is  performed,  or  In  which  he  residesi 

(9)  When  the  parties  voluntarily  appear  and 
plead  without  summons — In  any  precinct  or 
city  In  the  state."  Section  8(S69  provides 
that  the  court  must  at  any  time  before  trial, 
on  motion,  change  the  place  of  trial  In  th* 
following  cases — sped^lng  five  different 
grounds  upon  which  a  change  ot  venae  may 
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be  allowed.  Section  3672  provides  that  the 
party  applying  for  a  change  of  venue  npon 
one  or  more  of  the  five  grounds  mentioned  In 
section  3669  must  pay  the  costs  that  have 
accrued  In  the  action  up  to  the  time  the  or- 
der of  transfer  of  the  case  la  made.  'By  an 
examination  of  section  3669,  Bev.  St  1898, 
It  will  be  seen  that  no  provision  Is  made 
therein  for  the  transfer  of  an  action  which 
has  been  commenced  In  the  wrong  county, 
precinct,  or  city,  to  a  Justice  of  the  peacd 
of  the  precinct  where  the  defendant  resides, 
ot  where  the  obligation  sued  on  was  to  be 
performed.  In  1905  the  Legislature  amend- 
ed this  section  (3609)  by.  adding  thereto  an- 
other subdivision.  The  amendment,  so  far 
as  material  here,  is  as  follows:  "0.  When 
none  of  the  parties  defendant  resided  In  the 
precinct  in  which  said  action  is  brought  at 
the  time  It  was  commenced,  and  when  any 
party  defendant  makes  and  flies  an  affidavit 
to  the  effect  that  at  the  time  Of  the  bringing 
of  the  action  none  of  the  parties  defendant 
were  residents  In  the  precinct  wherein  said 
action  is  brought  and  that  the  party  making 
the  affidavit  did  not  contract  to  perform 
the  obligation  in  said  precinct  and  setting 
forth  the  place  of  his  residence  at  the  time 
of  the  bringing  of  the  action  and  the  par- 
ticular place,  if  any,  where  he  contracted  to 
perform  the  obligation.  Said  affidavit  shall 
be  conclusive  uiwn  the  parties  to  the  action 
and  upon  the  Justice  as  to  the  particular 
place,  if  any,  where  the  defendant  contracted 
to  perform  the  obligation,  and  also  as  to 
the  residence  of  the  defendants  at  the  time 
of  the  bringing  of  the  action.  ♦  •  • 
Where  the  affidavits  filed  under  this  provi- 
sion show  that  at  the  time  of  the  bringing 
of  said  action  all  the  defendants  resided 
elsewhere  than  within  the  precinct  wherein 
said  action  was  brought,  the  court  must 
change  the  place  of  trial  without  motion  be- 
ing made  therefor,  and  his  Jurisdiction  over 
«aid  action  shall  cense,  upon  the  filing  of 
such  affidavit,  for  all  purposes,  except  that 
bis  Jurifidiction  shall .  continue  for  the  sole 
purpose  of  transferring  such  case  to  the 
Justice  of  the  peace  to  whom  such  action 
is  transferred."  Section  1,  c.  92,  p.  108,  Sess. 
Laws  1905. 

.  It  will  thus  be  seen  that  section  3669,  as 
amended,-  provides  that  the  court  must  "on 
motion''  change  the  place  of  trial  wh^i  one 
or  Dpore  of  the  first  five  grounds  therein  men- 
tioned are  shown  to  exist,  and  must  "on 
payment  by  th«  party  applying  of  all  costs 
that  have  accrued''  transmit  all  papers,  etc.^ 
to  the  Justice's  court  to  which  tbe  case  19. 
transferred,  while  subdivision  6  (the  amend- 
ment) of  said  section  provides  that  upon  the 
filing  of  an  affidavit  by  the  defendant  as 
therein  provided  the  court  "must  change  the 
place  of  trial  without  ntotion  being  made 
therefor";  that  la,  the  defendant,  without 
applying  for  a  change  of  venue,  may,  by  fil- 
ing the  affidavit  mentioned,  arrest  the  pro- 
ceedings of  the  Justice  of  the  peace.    In  oth- 


er words,  the  filing  of  the  affidavit  ousts  the 
Justice  of  the  peace  of  all  jurisdiction  "ex- 
cept that  his  Jurisdiction  shall  continue  for 
the  sole  purx)ose  of  transferring  such  case" 
to  some  other  Justice's  court.  In  fact  we 
think  it  Is  plain  that  the  statute  does  not 
contemplate  that  when  the  defendant  files  an 
affidavit  as  provided  In  the  amendment,  he 
shall  be  considered  as  applying  for  a  change 
of  venue,  because  It  Is  expressly  provided 
that  in  such  case  "the  court  must  change 
the  place  of  trial  without  motion  being  made 
therefor."  The  recital  In  the  affidavit  in  this 
case  "that  be  [defendant]  desires  this  action 
transferred  from  the  Justices  of  the  peace 
McOmIe  and  Durrand"  can  have  no  bearing 
whatever  on  the  question  Involved.  The 
most  that  can  be  claimed  for  It  is  that  the 
defendant  desired  the  Justice  to  do  that 
which  It  was  his  plain  dnty  under  the  stat- 
ute to  do.  It  necessarily  follows,  from  what 
we  have  said,  that  the  filing  of  the  affidavit 
in  question  deprived  the  Justice  of  the  peace 
ot  all  Jurisdiction  to  further  proceed  in  the 
case.  The  only  thing  that  the  jnatloe  was 
authorized  to  do  In  the  premises  after  the 
filing  of  the  affidavit  was  to  transfer  the 
cause  to  some  other  Justice's  court.  And  be 
was  not  warranted  in  making  the  change 
conditional  upon  the  payment  of  accrued 
costs  by  respondent  Wood.  While  the  Jus- 
tice might  have  declined  to  transmit  the  pa- 
pers until  the  costs  were  paid,  as  stated,  he 
had  no  authority  to  make  the  change  con- 
ditional upon  the  payment  of  costs. 

A  number  of  cases  Involving  practically 
this  same  principle  have  been  before  the 
Supreme  Court  of  California.  The  statutes 
of  that  state  provide  that  "no  action  here- 
tofore or  hereafter  commenced  shall  be  fur- 
ther prosecuted,  and  no  further  proceedings 
shall  be  had  therein,  and  all  actions  hereto- 
fore or  hereafter  commenced  shall  be  dis- 
missed by  the  court  In  which  the  same  shall 
have  been  commenced  on  its  own  motion 
or  on  motion  of  any  party  interested  there- 
in, ♦•  •  unless  summons  shall  have 
been  Issued  within  one  year,  and  ail  such 
actions  shall  be  in  like  manner  dismissed 
unless  summons  shall  be  served  and  return 
thereon  made  within  thrfee  years  after  the 
commencement  of  said  action."  3  Kerr's 
Cal.  Code  Civ.  Proc.  {  581a.  In  the  case  of 
Modoc  L.  &  L.  Co.  v.  Superior  Court,  12» 
Cal.  255,  60  Pac.  848,  the  complaint  was  filed 
September  5,  1896,  and  summons  was  Is- 
sued September  4,  1897,  and  served  on  de- 
fendant August  5,  1899,  and  returned  Sep- 
tember 16,  1899,  three  years  and  11  days 
after  the  action  was  commenced.  Defend- 
ant moved  the  court  to,  dismiss  the  action 
on  the  ground  that  more  than  three  years 
had  elapsed  since  the  commencement  of  the 
action  and  the  summons  had  not  been  serv- 
ed and  return  thereon  made.  The  court  de- 
nied the  motion,  and  proceeded  to  try  the 
case  and  to  render  Judgnent  thereon. 
Thereupon   defendant   applied   to  the   Su- 
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preme  Court  for  a  writ  of  prohibIti(UL  la 
the  course  of  the  opinion  the  court  says: 
"Tbe  court  is  deprived  of  jurisdiction  to 
take  any  othee  action  tiian  to  disinisa  the 
cause,  whetlier  one  day  or  many  days  elapse 
before  its  attention  is  called  to  the  subject. 
The  declaration  that  'no  further  proceed- 
ings shall  be  had  therein'  Is  a  statutory  pro- 
hibition against  any  further  proceedings; 
and,  if  the  court  should  assume  to  act  in 
disregard  of  this  prohibition  of  the  statute, 
it  would  be  acting  without  any  Jurisdiction." 
Llicewise,  in  the  case  of  Swortfiguer  t. 
White.  141  Cal.  576,  75  Pac.  172,  there  was 
no  service  and  return  made  of  the  summons 
within  three  years  after  the  case  was  com- 
menced, and,  on  motion  of  the.  defendant, 
the  action  was  dismissed.  In  an  opinion  af- 
firming the  Judgment  of  dismissal  the  Su- 
preme Court  says:  "There  having  l)een  no 
service  and  return  made  of  the  summons 
within  three  years  from  the  commencement 
of  the  action,  or  appearance  within  that 
time  by  any  of  the  defendants,  that  action 
was  practically  put  an  end  to,  and  It  was 
the  imperative  duty  of  the  court  to  have 
dismissed  It  at  the  expiration  of  three  years 
from  its  commencement  ♦  •  •  The  or- 
der and  Judgment  entered  March  23,  1900, 
dismissing  the  action  from  which  this  ap- 
peal is  taken,  was  in  accordance  with  the 
Imperative  command  of  the  law."  In  each 
of  the  following  cases  the  same  question 
was  presented,  either  on  appeal  or  by  ap- 
plication for  writ  of  prohibition,  and  the 
same  ultimate  conclusion  arrived  at  by  the 
court  as  was  announced  in  each  of  the  cas- 
es Just  cited,  namely,  that  the  superior  court 
was  deprived  of  Jurisdiction  for  all  purposes 
except  to  dismiss  the  case:  Yrooman  v.  Li 
Po  Tai,  113  Cal.  302,  45  Pac.  470;  White  v. 
Superior  Court,  126  Cal.  245,  58  Pac  450; 
SlslLiyou  Co.  Bank  v.  Hoyt,  132  Cal.  81,  64 
Pac.  118;  Sharpsteln  v.  EJells,  132  Cal.  507. 
64  Pac.  1080;  Grant  v.  l^cArthur,  137  Cal. 
270,  70  Pac.  88.  And,  furthermore,  the  au- 
thorities hold  that  when  a  Justice's  court 
has  once  been  divested  of  Jurisdiction,  it 
cannot  be  restored.  24  Cyc.  489;  Kelley  v. 
Taylor,  17  Pick.  (Mass.)  218;  Brown  v.  Kel- 
logg, 17  Wis.  490;  Telephone  Co.  T.  Boylan, 
86  Iowa,  90,  52  N.  W.  1122.   . 

Therefore  the  action  of  the  Justice  In  set- 
ting aside  the  order  granting  a  change  of 
venue,  and  then  proceeding  to  try  the  case, 
was  something  more  than  mere  error.  It 
was  an  unauthorized  attempt  on  his  part  to 
regain  control  over  an  action  of  which  he 
had  been  completely  divested  of  all  Juris- 
diction, except  to  transmit  the  files  and  pa- 
pers to  the  Justice's  court  to  which  the 
change  of  venue  had  in  effect  been  granted. 
Hence  it  necessarily  follows  that  the  Justice 
of  the  peace,  in  proceeding  to  try  the  case, 
acted  without  Jurisdiction,  and  the  Judg- 
ment entered  by  him  was  absolutely  null 
and  void.  The  Justice's  court,  having  been 
completely  ousted  of  all  ^urisdictioa  over 
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this  particular  case,  except  for  Qie  purpose 
hereinbefore  mentioned,  the  district  court 
could  not  acquire  Jurisdiction  by  appeal  It 
therefore  very  properly  dismissed  the  action 
for  want  of  Jurisdiction. 

The  writ  applied  for  is  therefore  denied. 
Costs  to  respondents. 

FRICK,  J.  (concurring).  I  concur  with  the 
CHIEF  JUSTICE  in  the  conclusion  reached 
by  him.  In  view,  however,  that  the  decision 
in  this  case  establishes  a  rule  of  practice  to 
be  followed  hereafter  with  respect  to  the 
Jurisdiction  of  Justices'  courts  in  a  certain 
class  of  cases  I  feel  constrained  to  enlarge 
somewhat  on  the  discussion  he  has  made. 

Section  36CS,  so  far  as  material  here,  pro- 
vides that  "actions  in  Justices'  courts  must 
be  commenced,  and,  subject  to  the  right  of 
change  of  place  of  trial  as  in  this  chapter 
provided,  must  be  tried"  in  the  places  which 
are  specifically  designated  in  10  subdivisions 
of  the  section.  In  cases  like  the  one  under 
consideration  it  is  provided  that  the  action 
must  be  commenced  and  tried  in  the  "pre- 
cinct in  wiiich  he  [the  defendant]  resides." 
The  statute,  therefore,  fixes  the  place  where 
actions  in  justices*  courts  must  be  commenced 
and  tried,  subject  always  to  the  right  of  a 
change  of  place  of  trial  as  provided  by  law. 
Up  to  the  year  19^5  section  3C69  specified 
five  causes  for  which  a  change  of  place  of 
trial  could  be  had,  but  In  that  year  a  sixth 
cause  was  added  by  amendment.  I  remark 
here  that,  if  the  provisions  of  section  3668 
had  been  strictly  followed  this  sixth  ground 
would  not  have  been  necessary,  because  an 
action  like  the  one  In  question  could  not  have 
been  commenced  in  a  precinct  other  than  the 
one  in  which  the  defendant  resided,  and 
could  have  been  tried  in  another  precinct 
only  upon  a  change  of  the  place  of  trial  for 
one  of  the  other  five  causes  referred  to. 
But,  under  the  practice  pursued  in  justices' 
courts,  actions  were  sometimes  commenced 
in  any  precinct  of  the  county,  whether  the 
cause  of  action  arose  or  the  defendant  re- 
sided there  or  not  By  this  method  of  pro- 
cedure a  defendant  In  an  action  was  some- 
times required  to  go  a  long  distance,  and  at 
great  expense  to  defend  in  a  justice's  court. 
Recognizing  this  practice,  and  to  give  such 
a  defendant  the  full  benefit  of  having  ills 
case  tried  at  home,  the  Legislature  adopted 
the  amendment  set  forth  In  the  opinion  of 
the  CHIEF  JUSTICE.  The  question  pre- 
sented, therefore,  involves  the  construction 
of  this  amendment  This,  it  seems  to  me, 
must  be  done  in  the  light  afforded  by  all  of 
the  provisions  contained  in  the  several  sec- 
tions wUch  In  some  way  pertain  to  the  sul>- 
ject-matter.  The  introductory  part  of  the 
section  to  which  the  amendment  of  1905  was 
added  Is  as  follows:  "The  court  must  at  any 
time  before  the  trial,  on  motion,  change  the 
place  of  trial  in  the  following  cases."  Then 
follow  five  grounds,  for  either  one  of  which 
such  a  change  may  be  had.     The  first  is 
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when  It  Is  made  to  appear  that  the  Justice 
Is  a  materlat  witness  for  either  party;  the 
second  arises  by  reason  of  the  Interest,  prej- 
udice, or  bias  of  the  Justice  which  prevents 
either  party  from  having  a  fair  and  Impartial 
trial ;  the  third,  In  case  a  Jury  Is  demanded, 
and  It  Is  averred  by  either  party  that  a  fair 
and  impartial  trial  cannot  be  bad  on  ac- 
count of  the  Was  or  prejudice  of  the  citizens 
residing  in  the  precinct ;  the  fourth  is  avail- 
able In  case  the  Justice  Is  disqualified  from 
acting;  and  the  flftb,  and  last,  when  the 
Justice  is  sick  and  unable  to  act.  The  first 
three  grounds  must  be  made  to  appear  by 
affidavit,  and  must  be  established  to  the  sat- 
isfaction of  the  Justice.  The  last  two,  being 
within  his  knowledge,  require  no  special 
proof.  Section  3C71  provides  that,  "when 
the  court  orders  the  place  of  trial  to  be 
changed,  the  action  must  be  transferred  for 
trial  to  a  court  the  parties  may  agree  upon, 
and,  if  they  do  not  so  agree,  then  to  another 
Justice's  court  in  the  same  county."  Section 
3672,  so  far  as  material,  provides:  "The  Jus- 
tice ordering  the  transfer  must  immediately 
transmit  to  the  Justice  of  the  court  to  which 
it  is  transferred,  on  payment  by  the  party 
applying  of  all  costs  that  have  accrued,  all 
the  palters  in  the  action  together  with  a  cer- 
tified transcript  from  his  docket  of  the  pro- 
ceedings therein."  In  1905  another  section, 
designated  as  section  3671-a,  was  adopted. 
Section  3671,  as  quoted  above,  was  not  chang- 
ed, and  left  the  place  of  trial,  if  changed 
upon  any  one  of  the  five  grounds  mentioned, 
precisely  the  same;  but  in  section  3671-a 
the  place  where  the  trial  must  take  place, 
in  case  the  afildavlt  provided  for  in  the 
amendment  is  filed,  is  specially  designated. 

In  this  case  it  is  made  to  appear  that  the 
defendant  in  the  original  action  did  not  pay 
any  costs,  either  when  he  filed  the  affidavit 
or  af  any  time.  It  is  now  insisted  that  the 
Justice  had  authority  to  proceed  with  the 
case  and  enter  Judgment,  notwithstanding 
the  affidavit  ousting  him  Of  Jurisdiction,  be- 
cause a  change  of  the  place  of  trial  could 
only  be  had  upon  payment  of  accrued  costs. 
With  this  contention  I  cannot  agree.  It  will 
be  observed  that  the  right  of  the  Justice  to 
proceed  further  in  the  action  Is  arrested  up- 
on the  filing  of  the  affidavit.  In  asking  for 
a  change  of  place  of  trial  for  any  of  the  first 
five  grounds  it  is  done  upon  motion,  but  for 
the  last  such  a  motion  Is  dispensed  with. 
Again,  where  an  affidavit  Is  required  for  any 
one  of  the  first  five  grounds,  It  must  be  made 
to  api)ear  to  the  satisfaction  of  the  Justice 
that  the  alleged  cause  specified  therein  ex- 
ists, but  not  so  under  the  sixth  or  new  ground. 
Under  this  ground  the  facts  stated  in  the 
affidavit  are  expressly  made  conclusive,  both 
upon  the  parties  and  the  Justice,  and  the  lan- 
guage of  the  statute  Is  that  "the  court  must 
change  the  place  of  trial  without  motion  be- 
ing made  therefor,  and  his  Jurisdiction  over 
said  action  shall  cease,  upon  the  filing  of 
such  affidavit,  for  all  purposes,  except  that 


his  Jurisdlctioti  'shall  coatitaue  for  the  sole 
purpose  of  transferring  such  case  to  the 
Justice  of  the  peace  to  whom  such  action  is 
transferred."  The  change  is  thus  ordered 
by  the  statute  and  not  by  the  court. 

When  must  the  (Aange  t>e  made?  Upon 
the  filing  of  the  affidavit.  When  is  the  Jus- 
tice divested  of  Jurisdiction?  Thfe  answer 
again  is:  At  the  moment  the  afildavlt  is 
filed.  The  cases  which  hold,  therefore,  that 
where  costs  are  imposed  upon  the  party  ap- 
plying for  a  change,  the  Justice  does  not  lose 
Jurisdiction  until  the  costs  are  paid  hare  no 
application  to  this  case.  In  the  amendment 
the  I^eglslature  ImposM  one  condition,  and 
one  only,  hpon  which  depended  the  right  to 
a  change  of  the  place  of  trial,  and  which, 
at  the  same  time,  ousted  the  Justice  of  Juris- 
diction, or  to  proceed  farther  In  the  action 
upon  its  merits.  As  I  view  it,  to  now  impose 
an  additional  condition  amounts  to  Judicial 
legislation,  pure  and  simple.  In  construing 
any  statute  or  amendment  thereto  the  real 
purpose  the  framers  had  in  view  must  be 
kept  in  mind.  As  I  have  attempted  to  show, 
under  a  fair  construction  of  section  3668  the 
original  action  was  not  rightfully  nor  prop- 
erly brought  in  Murray  city.  The  defendant 
could  not  have  t)een  sued  there  without  his 
consent  If  he  was  proiterly  served  and  made 
no  appearance,  his  consent  would  have  been 
conclusively  presumed;  and,  In  case  he  ap- 
peared and  participated  in  the  trial,  he  would 
have  expressly  consented.  But  where  one 
files  the  affidavit  provided  for  in  the  amend- 
ment under  consideration,  he  expressly  re- 
fuses to  consent,  and  the  court  is  powerless  to 
proceed  without  It  Wtiy  should  a  defendant 
under  such  circumstances  l>e  required  to  pay 
costs  ?  The  Legislature  evidently  thought  that 
he  should  not,  for  the  reason  that  they  ousted 
the  Justice  of- Jurisdiction,  and  required  that 
he  must  change  the  place  of  trial  without 
motion,  after  the  ailBdavit  is  filed.  If  the 
change  of  place  of  trial  Is  asked  upon  any 
other  ground,  it  must  be  for  some  special 
reason,  and  not  because  the  defendant  is  not 
rightfully  suable  at  the  place  where  the  ac- 
tion is  commenced.  The  defendant  being 
rightfully  sued  there,  but  wanting  a  cihange, 
there  is -much  reason  in  the  contention  that 
be  should  be  required  to  pay  the  court  costs 
before  a  change  is  made.  But  what  reason 
is  there  for  requiring  a  defendant  to  pay 
costs  In  an  Action  that  was  not  rightfully 
commenced  against  himt  The  plaintiff  knew 
all  this  when  he  commenced  the  action,  and 
he,  and  not  the  defendant  should  be  required 
to  l>ear  the  burden.  Moreover,  it  roto  the 
amendment  of  nearly  all  of  its  force  to  re- 
quire the  defendant  to  pay  the  costs  of  com- 
mencing the  action  In  the  wrong  precinct 
The  cost  of  obtaining  service  upon  him,  and 
the  cost  of  serving  witnesses,  for,  as  It  ap- 
pears, a  change  of  place  of  trial  can  be  de- 
manded at  any  time  before  trial,  may  amount 
to  a  considerable  sum,  and,  in  certain  Instan- 
ces, and 'under  peculiar  circumstances,  may 
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amotmt  to  a  denial  of  the  right  whldi  tbe. 
Legislature  has  made  aMoIvte,  and  n>t  doii-< 
dltlooaL  It  is  gntte  tme  that  allt^  pro- 
vMoiis  of  the  statute  relating  to  one  sbb- 
jeet  Bhonld  be  constmed  together,  whether 
contained  in  one  or  several  seotionB.  Bnt 
It  Is  equally  true  that,  where  a  general  con- 
dition Is  imposed  by  one  section  wblcli  Is 
aK>licable  to  a  number  of  things,  the  Legis- 
lature may  add  other  tbings  to  whloh  the 
condition  baa  no  application.  In  my  Judg- 
ment this  Is  Just  what  the  Legislature  In- 
tended and  did  In  adopting  the  amendment 
referred  to  aboTa 

Nor  can  the  argument  prevail  that  the  de- 
fendant waives  the  right  to  a  change  of  the 
place  of  trial  by  not  paying  the  costs.  The 
Justice  Is  divested  of  all  poyrec  to  proceed 
up<Mi  the  tUlng  of  the  affidavit,  and  the  right 
to  proceed  does  not  continue  until  the  costs 
are  paid.  The  contention  that  the  Justice 
bas  Jurisdiction  of  the  subject-matter,  and 
that  therefore,  his  acts  after  the  affidavit  la 
filed  are  merely  erroneous.  Is,  to  my  mind, 
fallacious.  The  effect  of  the  affidavit.  In  my 
Judgment,  Is  analogous  to  the  effect  of  a  pe- 
tition for  a  removal  of  a  case  from  the  state 
to  the  federal  court  by  one  having  the  right  of 
removal.  The  state  court  is  ousted  of  all  Ju- 
risdiction upon  the  filing  of  the  petition  and 
the  required  statutory  bond.  The  state  court 
so  doubt  has  Jurisdiction  of  the  subject-mat- 
ter, but  is  ousted  of  Jurisdiction  to  proceed 
farther  in  the  action.  It  often  occurs  that  a 
court  has  Jurisdiction  of  the  subject-matter, 
but  has  not  of  the  particular  subject  of  the 
action.  To  Illustrate:  A  court  may  have 
jurisdiction  of  the  subject  of  ejectment,  but 
If  it  Is  made  to  appiear  that  the  real  estate, 
the  subject  of  the  action,  Is  not  within  the 
county  where  such  an  action  must  be  brought 
and  tried,  the  court  cannot  proceed  further 
la  tbat  action. 

The  Legislature  bas  full  and. complete  con- 
trol over  Justices'  courts.  With  regard  to 
these  It  may  confer  or  withhold  special  Juris- 
diction of  particular  matters  within  con- 
stitutional limitations  at  pleasure.  It  may 
therefore  provide  that  a  Justice's  court  In  a 
certain  class  of  cases  may  be  ousted  of  Juris-, 
diction  upon  making  certain  facts  to  appear 
by  affidavit  or  otherwise.  It  may  do  this 
conditionally  or  unconditionally.  If  it  has 
provided  a'  condition  upon  wbicb  this  may  be 
done,  and  the  condition  Is  complied  with.  It 
does  not  follow  that  another  condition  ap- 
plicable to  another  state  of  facts  must  also 
be  applied  to  the  particular  case  In  hand. 
The  legislature  having  in  plain  terms  stated 
the  condition  to  be  performed,  and  In  equally 
plain  terms  fixed  the  consequences  that  fol- 
low, the  courts  have  no  right  to  either  Im- 
pose other  conditions  or  to  avoid  the  conse- 
quences upon  the  ground  that  the  particular 
statute  does  not  provide  for 'all  emergencies. 
If  the  Legislature  prescribes  the  particular 
thing  to  be  'done,  and '  Seteroiinee  what  the 
result  sball  be,  4he  courts  are  powerless^  al- 


tfaouf^  lbs  restflt;  to  some  extent,  may  be  In- 
oongmouB.  Where  In  adopting  a  statute  or 
iB '  amending  one  the  legislative '  latent  Is 
clear,  the  courts  must  give  it  effect;  although 
the  statute  or  amenAnent,  In  the  Judgment  of 
the  court,  Is  not  In  strict  harmony  with  all 
other  statutory  proTlslons.  The  intention 
<tf  the  Legislature,  In  my  Judgment,  is  cleaTly 
and  unmlBtalEably  to  the  effect  that  the 
cenrt  cJosts  were  not  to  be  Imposed  upon  the. 
defendant  as  a  condition  of  obtaining  a 
change  of  the  place  of  trial ;  tbat  the  Jus- 
tice's court  was  ousted  of  all  power  to  pro- 
ceed or  to  do  anything  further  in  the  actloa- 
except  to  traaafer  the  papers  as  directed  up*: 
on  the  ffling  of  tt»  affidavit,  and  that  there- 
fore the  proceedings  of  the  Justice  after  tlw 
filing  of  the  affidavit  were  without  iSoroe  or 
effleati 

Xbe  contention  that  the  district  court  erred 
In  diaminlng  the  actimi  Is,  in  my  Judgment, 
wholly  Immaterla].  This  Is  not  a  proceedins 
to  review  wrors.  Th«  proceeding  is  one  to 
compel  the  district  court  to  assume  Josiedic* 
tlon  of  the  case  and  to  proceed  to  try  it. 
If  my  conduslon  Is  correct  that  the  Justice** 
court  bad  no  antbority  to  try  the  case  and 
entef  Judgment,  tb«i  th«  district  court  la 
equally  wtUiont  authority  to  do  so.  By  any 
possible  construction  of  all  tlie  provlafenB 
of  the  statute  pertaining  to  the  proceedings 
In  Justloea'  courts  the  reqxHident  Wood  was 
at  least  entitled  to  bave  his  case  tried 
In  the  Justice's  court  before  it  could  be  tried 
In  the  district  court  This  right  was  denied 
htm,  and  the  petltloBer  now  demands  that 
the  district  court  be  campelled,  by  a  writ  of 
mandate  from  this  court,  to  proceed  to  the 
trial  of  a  case  which  the  law  dearly  re- 
quires to  be  tried  first  in  the  Justico^s 
court 

The  writ,  in  my  Judgment,  should  tbwe- 
fore  be  denied. 

8TRAUP,  J.  I  dissent  It  is  conceded 
that  the'  action  In  the  Justice's  court  was 
commenced  before  a  court  of  competent  Juris- 
diction, and  that  the  court  had  also  acquired 
Jurisdiction  of  the  person  of  the  defendant 
The  defendant  appeared  In  tfao  action;  and 
made  and  filed  a  proper  affidavit  and  moved 
for  a  change  of  venue  on  the  ground  tbat  the 
obligation  sued  on  was  not  contracted,  and 
that  the  defendant  did  not  retride  In  the 
prednct  where  the  action  was  brougbt  Tb»- 
binding  effect  of  the  affidavit  was  recognized 
by  the  Justice,  and  an  order 'was  made  trans- 
ferring the  case  to  the  precinct  and  city 
where  the  defendant  resided.  After  he  ap- 
plied' for  and  obtained  the  order,  the  defend- 
ant then  failed  and  declined  to  pay  the  cOsts. 
Upon  his  failure  so  to  do  for  80  days  the  Jus- 
tice vacated  the  order  for  nonpayment  of 
costs,  entered  the  defendant's  default  for 
falling  to  plead  to  the  complaint,  and  pro- 
ceedings were  had  In  the  premises  whereby 
a  Judgment  was  entered  In  favor  of  ttie  plalD-' 
.tiff  and  agalast  the  deC«idant  for  f^Kie. 
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From  the  Judgment  bo  entered  the  defendant 
appealed  to  the  district  court  on  qneetions  of 
both  law  and  fact  After  the  transcript  of 
the  record  was  Bent  to  the  district  court, 
that  court,  on  motion  of  the  defendant,  re- 
fused to  try  the  case  anew,  or  to  review  any 
question  of  law  or  fact  presented  on  the  ap- 
peal, or  otherwise  to  take  jurisdiction,  but 
dismissed  the  action  on  the  ground  that  the 
Justice  lost  Jurisdiction  of  the  case  by  the 
filing  of  the  afQdavlt  of  the  defendant  for  a 
change  of  renue. 

The  question  to  be  decided  Involves  the  con- 
struction of  section  3689  of  the  Revised  Stat- 
utes of  1898  as  amended  In  1903,  and  section 
3672,  which  was  not  amended.  The  sections 
relate  to  a  change  of  venue  and  when  al- 
lowed, and  are  a  part  of  chapter  73,  prescrib- 
ing the  place  of  trial  in  Justices'  courts. 
They  xiertain  alone  to  Tenue  and  not  to  Juris- 
diction. Before  section  3669  was  amended,  It 
provided  that  the  court  must,  at  any" time  be- 
fore trial  on  motion,  change  the  place  of  trt-. 
al:  (1)  When  the  Justice  Is  a  material  wit- 
nees;  (2)  when  an  impartial  trial  cannot  be 
had  because  of  the  prejudice  and  bias  of  the 
Justice ;  or  (3)  of  the  citizens  of  the  prednct 
wh«i  a  Jury  is  demanded ;  (4)  when  the'JttB- 
tlce  Is  disqualified  from  acting;  and  (S9 
when  he  is  sick  or  unable  to  act  Section 
3672  provides:  "After  an  order  has  been 
made  transferring  the  action  for  trial  to  anr 
other  court,  the  following  proceedings  must 
be  bad:  (1)  The  justice  ordering  the  transfer 
must  immediately  transmit  to  the  Justice  of 
the  court  to  which  It  is  transfeired,  on  pay- 
ment by  the  party  applying  of  all  coats  that 
have  accrued,  all  the  popers  In  the  aotlcn 
together  with  a  certified  transcript;  from  his 
docket  of  the  proceedings  therein."  Such 
were  the  provisions  of  the  venue  statute  be- 
fore section  3669  was  amended. .  It  is  conced- 
ed that,  under  the  provisions  before  the 
amendment  to  effectuate  a  change  of  venue 
'^he  party  applying"  must  pay  '.'all  cos^  that 
have  accrued."  In  19Q5  section  36G8  was 
amcBoded  by  adding  another  sroond  for  a 
Change,  which  Is  when  the  obligation  Wios  not 
to  be  performed,  and  the  defendant  did  not 
reside  In  the  precinct  or  city  where  the  ac- 
tion was  brought  The  amendment  further 
made  the  afiidavlt  conclusive  as  to  the  facta 
deposed,  and  gave  .the  court  no  discretion  to 
inquire  Into  or  to  determine  the  truth  of  the 
averments.  It  Is  now  contended,  and  it  Is 
held  by  the  majority  of  the  court  that  when 
an  application  fpr  a  change  of  venue  Is  made 
on  the  ground  added  by  the  amendment  the 
party  applying  is  not  required  to  pay  the 
costs  as  prescribed  In  section  3672.  With 
such  holding  I  cannot  concur. 

The  section  requiring  the  party  applying 
for  a  cliange  of  venue  to  pay  the  .costs  was 
not  in  any  particular  repealed,  amended,  or 
modified.  Before  section  3669  was  amended, 
section  3672  was  an  essential  part  of  the  pro- 
cedure on  change  of  venue.  It  still  remained 
80  after  section  8668  was  amended.    Ajaend- 


ing  the  statute  by  adding  another  ground  toe 
a.  iehange  of  venue  in  no  particular  affected 
the  statute  requiring  the  party  applying  for 
a  change  to  pay  the  costs.  I  do  not  think  it 
was  contemplated  by  the  Legislature,  when 
the  amendment  was  made,  that  a  party  ap- 
plying for  a  change  of  venue  on  one  or  more 
of  the  first  five  grounds  specified  In  the  stat- 
ute must  pay  the  costs  in  order  to  have  the 
change  perfected,  but  when  applying  on  the 
sixth  ground — the  one  added  by  the  amend- 
ment—he is  not  required  to  pay  the  costs.  Such 
an  intention  of  the  Legislature  could  only 
have  been  manifested  by  a  modification  of 
section  3672.  Giving  section  8669  as  amend- 
ed such  a  meaning  renders  It  in  direct  con- 
flict with  section  3672.  The  statute  requir- 
ing the  payment  of  costs  does  not  provide 
"that  the  party  applying  for  a  change  of  ven- 
ue upon  one  or  more  of  the  five  grounds  men- 
tioned in  section  3669  must  pay  the  costs," 
but  "the  party  applying"  for  a  change  of 
venue.  It  Is  quite  clear  to  me  that  it  was 
not  the  Intention  of  the  Legislature  to  dis- 
turb the  provision  of  the  venue  statute  re- 
quiring the  party  applying  for  a  change  of 
venue  to  pay  the  costs;  and  therefore  a  par- 
ty applying  Is  required  to  pay  costs  whether 
the  applfeatlon  is  based  on  the  sixth  or  on 
any  other  ground  specified  In  the  statute.  To 
make  a  distinction  with  respect  to  the  pay- 
ment of  costs  requires  something  to  be  read 
into  the  statute  not  ifound  there.  Section 
•3669  deals  only  with  the  grounds  upoh  which 
the  venue  may  be  changed.  The  amendment 
added  another  ground.  That  the  affidavit  was 
made  conclusive  of  the  facts  deposed,  and 
that  the  filing'  of'  It  gave  the  Justice  no  dis- 
cretion to  refuse  the  application  for  a  change 
of  venue,  did  not  relieve  the  defendant  the 
party  applying,  from  the  payment  of  costs 
any  more  than  If  his  application  had  been 
based  upon  the  second  ground  specified  in 
the  statute.  In  which  case  the  making  and 
the  'filing  of  the  affidavit  are  also  conclusive 
and  give  the  court  no  discretion  in  refusing 
the  application.  In  .determining  the  requi- 
sites to  effectuate  a  change  of  venue,  J  think 
the  majority  of  the  court  have  made  such  de- 
termination from  a  consideration  alone  of. 
section  3669  as  amended.  To  properly  ascer- 
tain whether  a  party  has  done  all  that  is  re- 
quired o^  lilm  to  perfect  a  change,  of  venue 
the  seveml  sections  of  the  statute  relating 
to  venue  and  to  the  procedure  must  be  read 
and  construed  together.  When  this  Is  done 
It  appears  that  several  things  are  required 
to  effectuate  a  change  of  venue:  The  party 
applying  must  make  his  application  before 
trial ;  he  must  make  and  file  an  affidavit ;  he 
must  also  pay  the, costs  that  have  accrued; 
the  justice  must  then  transmit  the  papers  in 
the  action.  These  things  are  all  requisite 
to  effectuate  a  etiange  and  to  transfer  the  Ju- 
risdiction from  one  court  to  another.  It  is 
an  elementary  principle  that  statutes  fixing 
Hut  venae  of  actions  confer  a  mere  personal 
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privilege,  whlcb  may  be  waived.  The  jastlce, 
bavlng  Jurisdiction  of  tbe  subject-matter,  and 
having  also  acquired  Jurisdiction  of  the  per- 
son of  the  defendant,  was  authorised  to  pr6- 
ceed  with  the  case,  unless  the  defendant  bad 
done  all  that  was  required  of  him  to  perfect 
a  change  of  venue.  The  authorities  are  quite 
generally  to  tbe  effect  that.  If  a  statute  aur 
thorlzlng  a  change  of  venue  requires  tbe  par- 
ty applying  therefor  to  pay  the  costs,  In  order 
to  perfect  the  change  of  venue  and  transfer 
Jurisdiction  from  one  court  to  another,  the 
costs  must  be  paid.  If  not,  the  Jurisdiction 
remains  where  it  was,  and  the  court  Is  an- 
thorlced  to  proceed  with  the  case.  Works  on 
Jurisdiction,  p.  152;  Fawcett  v.  State,  71  Ind. 
BOO;  Oakley  v.  Dunn,  63  Mich.  484,  80  N.  W. 
96;  Stryker  v.  Rivera,  47  Iowa,  108. 

The  contention  made  that  the  Jurisdiction 
of  the  Justice  was  ousted  by  tbe  filing  of  tbe 
affidavit  because  of  the  language  contained 
In  section  8669,  as  amended,  that  the  Justice's 
"Jurisdiction  over  such  action  Shall  cease 
upon  the  filing  of  rnicb  affidavit  for  all  pur- 
poses," except  to  transfer  the  cause,  might 
be  tenable  if  tbe  defendant  bad  complied 
with  tbe  other  provisions  of  tbe  venue  stat- 
ute, which  are  of  equally  binding  effect. 
In  order  to  effectuate  a  change  of  venue  he 
was  required  to  pay  the  costs  Juat  as  much 
as  he  was  required  to  make  and  file  an  af- 
fidavit. He  was  required  to  comply,  not  only 
with  a  part,  but  with  all  of  the  statute. 
And  because  of  bis  failure  to  pay  or  tender 
the  costs,  he  waived  his  right  to  have  the 
cause  transferred,  and  the  Jurisdiction  of  the 
Justice's  court  remained  where  It  was.  Tbe 
effect  of  the  taoldlng  of  the  majority  of  Qie 
court  is  that,  by  reason  of  tbe  filing  of  tbe 
affidavit  by  the  defendant,  and  without  the 
payment  or  tender  of  costs,  tbe  JurlsdletloH 
of  the  Justice  was  ousted;  that  by  tbe  deif end- 
ant's  refusal  to  pay  tbe  costs  the  justice  can- 
not be  required  to  transfer  the  cataae,  and 
thus  the  defendant  has  not  only  suqiended 
all  farther  pro(!eeding8  in  the  actkm  and  pre- 
vented a  trial,  but  he  bas  also  put  himself 
hi  the  position  that,  if  tbe  Justice  attsmpts 
to  further  proceM  In  tbe  case,  tbe  defendant 
is  also  entitled  to  have  tbe  action  Itself  dis- 
missed. I  do  not  believe  tbe  Legislature  in- 
tended any  sncb  nesults.  Tbe  plaintiff,  hav- 
ing commenced  bis  action  before  a  court  hav- 
ing Jtirfediction  of  tbe  subject-matter,  and 
who  also  had  acquired  jurisdiction  of  tbe 
penon  of  tbe  defendant,  was  entitled  to  have 
his  case  tried  somewhere,  and  before  some 
court. 

Though  all  that  is  claimed  by  the  majority 
of  tbe  court  be  conceded,  I  nevertheless  ques- 
tion the  correctness  of  the  district  court's 
ruling  in  refusing  to  take  jurisdiction  and  In 
dismissing  the  action.  If  the  Inferior  court 
did  not  have  jurisdiction  of  tbe  subject-mat- 
ter, then  of  course  tbe  district  court  acquired 
no  jurisdiction  by  reason  of  tbe  appeal,  in 
which  case  tbe  action  was  properly  dismiss- 
ed.   That  tbe  lower  ^?ourt  did  have  Jurisdic- 


tion of  tbe  mbject-ifiatter,  and 'that  it  also 
bad  Jurisdiction  of  tbe  person  of  tbe  Oefebd- 
ant,  is  not  disputed.  The  dalm  made  is  that 
by  reason  of  tbe  filing  of  tbe  affidavit  tbe 
court  was  thereafter  uttantborieed  to  further 
proceed  with  the  cause.  Justices'  courts,  hav- 
ing! Jurisdiction  of  the  subject-matter  and  of 
the  person,  may  do  many  things  which  are 
unauthorised,  and  wbicb  are  in  excess  of  Ju- 
risdiction, and  whl<±i  will  void  the  Judgment, 
but  which  do  not  void  the  action;  and,  by  tbe 
taking  of  a  general  appeal  to  the  district 
court.  Jurisdiction  is  conferred  upon  the  lat- 
ter court,  with  power  to  either  try  the  case 
de  novo  or  to  vacate  the  Judgment  of  tbe 
court  bdow  and  to  remand  tbe  case.  Assum- 
ing, therefore^  that  the  Justice  did  not  have 
authority,  after  tbe  affidavit  was  filed,  to 
further  proceed  with  the  cause,  and  that  tbe 
'subsequent  proceedings  were  of  no  force  or 
effect,  still  bis  attempt  to  proceed  could  not 
also  render  void  tbe  lawful  proceedings  bad 
is  the  action  before  the  filing  of  the  affidavit, 
and  thus  void  tbe  salt  Itself.  It  is  said,  how- 
ever, that  when  tbe  Justice's  court  baa  once 
been  divested  of  Jurisdiction,  it  cannot  be  re- 
stored. Tbe  texts  and  cases  using  such  ex- 
pressions i^fer  to  subject-matter  Jurisdiction. 
Tbe  question  here  does  not  Involve  such  Ju- 
risdiction. We  are ,  applying  and  construing 
venve  statutes,  statutes  whlcb  confer  a  mere 
personal  jurLvllege  which,  may  ,be  waived. 
Had  tbe  defendant  proceded  to  trial  without 
applying  for  a  change  of  venue,  It  of  course 
is  undoubted  that  h«  could  not  thereafter  be 
beard  to  complain  that  the  court  was  with- 
out Jurisdiction.  Nor  could  the  defendant 
successfully  make  such  contention,  though 
before  trial  he  bad  done  all  tbat  was  requisite 
on  his  part  to  perfect  a  change  of  place  of 
trial,  but  before  tbe  papers  bad  been  trans- 
mitted and  the  cause  transferred,  he  had  rer 
quested  the  court  not  to  transmit  the  papers, 
but  to  proceed  to  trlaL  This  but  lUustrates 
that  the  question  does  not  Involve  subject- 
matter  jurisdiction,  but  a  mere  personal 
privilege,  and  wblcb  pertains  to  personal  Ju- 
risdiction. Now  our  Code  provides  that  all 
cases  appealed  from  justices'  courts  to  the 
district  court  shall  be  heard  anew.  Section 
8745,  Rev.  St  1808.  The  authorities  general- 
ly hold  that,  where  tbe  object  of  an  appeal 
is  to  try  the  case  anew  in  the  appellate  court, 
the  taking  of  a  general  appeal  is  equivalent 
to  an  appearance,  and  gives  the  appellate 
court  jurisdiction  over  the  person,  wbetter 
the  lower  court  did  or  did  not  have  sncb 
jurisdiction.  The  cases  are  collected  and  cit- 
ed in  2  Ency.  PI.  &  Pr.  614.  If  tbe  lower 
court  had  Jurisdiction  of  subject-matter,  tbe 
district  court  also  acquired  Such  jurisdiction 
by  virtue  of  the  appeal;  and,  if  tbe  taking 
of  a  general  appeal  by  tbe  defendant  on  ques- 
tions of  both  law  and  fact  was  equivalent  to 
an  appearance,  the  district  court  also  acquir- 
ed jurisdiction  of  tbe  person  of  the  defendant 
If,  therefore,  the  district  court  had  Juris- 
diction of  subject-matter,  and  also  bad  Jnrls- 
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dleUon  of  the  person,  I  cannot  am  wliy  it 
did  not  have  Jorisdictlon  of  tbe  action. 

It,  therefore,  aeema  to  me  that  the  right 
which  the  defendant  had  to  a  change  of  ven- 
ue was  a  mere  personal  privilege,  and  In  or- 
der to  avail  himself  of  It  and  effectuate  a 
change  he  was  required  to  pay  costs,  and, 
having  failed  to  do  so,  be  waived  the  privi- 
lege, and  the  Jnrlsdictlon  remained  where  It 
was,  and  the  Justice  was  authorized  to  pro- 
ceed with  the  case.  And,  secondly,  if  tills 
be  not  true,  and  It  should  be  considered  that 
the  Justice  was  unauthorized,  after  the  filing 
of  the  aflBdavlt,  to  further  proceed,  the  at- 
tempt of  the  Justice  In  so  doing  only  voided 
sa«!h  subsequent  proceedings,  but  did  not, 
ipso  facto,  void  the  action.  And,  as  tbe  dis- 
trict court,  Itself  a  court  of  original  Juris- 
diction, bad  by  virtue  of  tbe  appeal  acquired 
Jurisdiction,  both  of  subject-matter  and  of' 
tbe  person  of  tbe  defendant,  and  was  ex- 
pressly authorized  by  statute  to  try  the  case 
anew,  I  see  no  reason  why  that  court  was 
not  authorized  to  try  the  case  on  merits.  AH 
any  rate,  if  the  appeal  did  not  confer  Joris- 
dictlon upon  the  district  court  to  try  the 
case  de  novo,  I  do  not  see  why  appellate  Jn* 
risdlctlon  was  not  conferred  to  review  the 
ruling  of  the  Justice's  court,  to  vacate  the 
proceedings  subsequent  to  the  filing  of  the 
affidavit,  and  to  remand  the  cause  with  di- 
rections to  transfer  It  I  see  no  anthorlty  of 
the  district  court  to  dismiss  the  action. 
What  was  said  by  us  In  the  case  of  Sanlpoli 
r.  Pleasant  Valley  Coal  Go.,  81  Utah,  114,  86 
Pac  865,  I  think  applies  here.  We  there 
said :  "If  the  court  of  the  county  where  the 
action  was  commenced  had  Jurisdiction  of 
the  subject-matter,  and  the  defendant  was 
there  subject  to  the  process  of  that  court,  but 
by  reason  of  some  constitutional  or  statu- 
tory provision  he  had  the  right  to  Insist  that 
the  action  be  tried  In  another  county,  we  see 
no  authority  of  the  court  to  dismiss  the  ac- 
tion, as  was  here  done  by  It" 

On  Application  for  Rehearing. 

FBIOK,  J.  Counsel  for  petitioner  has  filed 
an  application  for  a  rehearing.  In  which  he 
most  strenuously  insists  that  tbe  majority 
opinion  Is  wrong.  In  that  It  offends  against 
the  provisions  of  both  the  federal  and  state 
Constitutions,  and  that  the  conclusions  reach- 
ed are  contrary  to  the  general  rules  of  con- 
struction. We  shall  not  at  this  time  enter 
into  details,  but  shall  limit  the  further  dis- 
cussion to  a  few  general  observations. 

It  is  urged  with  much  earnestness  that  we 
erred  In  holding  that  tbe  facts  stated  In  tbe 
affidavit  for  a  change  of  place  of  trial  are 
conclusive  upon  the  parties  and  the  Justice, 
and  it  is  further  contended  that  it  is  not 
within  the  power  of  the  Legislature  to  de- 
clare that  certain  evidence  shall  be  conclu- 
sive and  binding  upon  the  courts.  We  are 
not  disposed  at  this  time  to  enter  upon  a  dls- 
caeslon  with  respect  to  when  and  for  what 


pocpoae  tbe  Leglslatare  niay  or  may  not  de- 
Clare  certain  evidence  conclusive  and  bind- 
ing upon  the  courts,  for  the  reason  that  the 
question  is  not  sow  Involved.  The  question 
with  regard  to  conferring  or  withholding  Ju- 
risdiction Is  always  and  everywhere  legisla- 
tive, and  not  Judicial.  Courts  are  created, 
and  their  Jurisdiction  and  powers  are  deter- 
mined, either  by  the  Constitution,  or  by  stat- 
ute; A  court  cannot  create  its  own  powers ; 
they  must  be  conferred,  either  generally  or 
specifically.  With  r^ard  to  Justice's  courts 
the  Constitution  of  this  state,  in  section  8, 
art  8,  expressly  provides  that  the  Legisla- 
ture "shall  fix  by  law  their  powers,  duties 
and  compensation."  It  is  also  provided  In 
the  same  section  tiiat  the  Legislature  may 
restrict  the  Jurisdiction  of  such  courts.  The 
Legislature  may  thus  determine  of  what  mat- 
ters, and  when  and  how  Justice's  courts  shall 
acquire  and  exercise  Jurisdiction.  This  is 
Just  what  the  Legislature  did  In  adopting 
the  amendment  tn  question.  The  claim  of 
counsel  that  it  was  not  within  the  tmwer  of 
the  Legislature  to  oust  the  Justice  of  Juris- 
diction by  filing  a  statement  under  oath,  in 
which  certain  facts  are  made  to  appear.  Is 
not  tenable.  If  the  Legislature  may  pro- 
vide that  certain  statements  contained  in  a 
pleading  or  affidavit  shall  confer  Jurisdic- 
tion, it  may  also  provide  that  certain  state- 
ments, when  made  in  conformity  to  law, 
shall  deprive  the  Justice  thereof.  The  con- 
tention that  a  party  must  be  given  a  right  to 
contest  the  truth  of  tbe  statement  is  more 
plausible  than  sound.  It  a  plaintiff  brings 
an  action  in  a  Justice's  court  within  its  Ju- 
risdiction, and  the  defendant  flies  an  answer 
In  which  he  sets  forth  any  of  the  matters 
which  ousts  tbe  Justice  of  Jurisdiction  as  pro- 
vided in  section  3674,  may  the  plaintiff  con- 
teat  tbe  facts  stated  In  the  answer,  and  be 
permitted  to  show  that  tbe  facts  are  false, 
or  that  tbe  aaawer  is  not  made  In  good  faitb, 
and  that  the  Justice  has  In  fact  Jurisdiction? 
Mo  one  would  so  contend,  and  yet  it  may  nl- 
tlmately  be  determined  that  defendant's 
claims  were  not  well  founded,  and  that  tbe 
case  was  ia  tact  one  of  which  the  Justice 
bad  Jnriadlctlen.  In  this  regard  is  there  any 
distinction  wbaiew  between  ousting  tbe 
court  of  Jurisdiction  of  the  subject-matter 
and  in  ousting  it  of  Jurisdiction  of  the  sai>- 
Ject  of  the  action?  We  think  not  In  eittaer 
case  the  statement  Is  made  tbe  test  of  Ju- 
risdiction and  power  to  act,  and  with  this 
test  the  courts  may  not  arbitrarily  Interfere. 
Counsel's  contention  that  the  statement  in 
tbe  affidavit  tltat  the  defendant  resides  out  of 
the  precinct,  or  that  the  obligation  upon 
wlilch  tbe  action  is  founded,  may  not  be 
truok.  and  that  tbe  plaintiff  should  be  heard 
upon  these  questions  of  fact  is  a  matter  for 
tbe  Legislature  to  deal  with)  and  not  the 
courts.  The  remedy  In  case  of  a  willful  false 
statement  In  this  regard  is.  by  a  prosecntioB 
for  perjury,'  and  not  by  an  appeal  to  the 
courts  to  declare  .tbe.la^^  unconstltutlonaL 
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Tbe  Legislatnri  bag  gir«n  ho'  bther' reai«d7, 
and  the  courts  can  give  none. 

Counsel  quotes  from  the  books  .to  show 
that  we  bave  Ignored  tiie  rules  of  construc- 
tion In  holding  that  the  general  prorlrion 
•with  regard  to  the  payment  of  costs  does 
not  apply  to  the  amendment  In  question. 
In  holding  as  we  did  we  aimed  to  follow 
that  which  Is  universally  conceded  to  be 
the  duty  of  all  Courts,  namely,  to  declare 
the  Intention  of  the  Legislature^  as  the  same 
Is  manifested  by  what  "It  said  In  view  of 
the  end  or  object  it  sought  to  attain.  When 
this  Intention  Is  clear,  all  the  o|:dlnary  rules 
of  construction  fall.  These  rules  are  mere 
aids  to  be  used  for  the  purpose  of  arriving 
at  the  legislative  Intention.  They  are  serv- 
ants, not  masters;  they  may  assist,  but  they 
cannot  control.  In  this  connection  it  seems 
to  08  that  counsel  has  overlooked  a  primary 
rule  of  construction,  which  Is  that.  If  there 
Is  any  conflict  or  incongruity  between  an 
earlier  and  later  enactment  ui>on  the  same 
subject,  the  later,  and  not  the  earlier,  act 
controls.  It  is  the  earlier,  and  not  the  later 
act,  tliat  Is  modified.  Tor  the  purposes  of 
this  case  section  3672,  Rev.  St  1898,  stands 
just  as  It  was  with  respect  to  all  other 
grounds  for  which  a  change  of  place  of 
trial  can  be  had.  It  Is  In  no  way  affected 
by  the  amendment,  nor  does  that  section 
in  any  way  affect  the  amendment  Itself. 
The  amendment  provides  an  entirely  new 
ground  for  which  the  place  of  trial  may  be 
changed.  In  this  new  ground  the  Justice 
"was  purposely  and  .designedly  ousted  of  all' 
power  to  proceed  further  with  the  case  np- 
(on  the  filing  of  the  affidavit  required  by  the 
amendment.  The  statute  by  Its  own  terms 
makes  the  change  of  the  place  of  trial,  and 
the  Justice  after  the  fliing  of  the  affidavit 
can  act,  not  Judicially,  but  ministerially, 
merely  In  transmitting  the  papers.  It  Is 
made  his  Imperative  duty  to  do  so;  he  can 
do  nothing  else..  < 

It  seems  that  in  the  state  of  Missoni'l  the 
conrts  bad  to  deal  with  a  similar  question, 
and  It  was  there  held  under  the  old  statute 
that  it  the  justice  refused  to  mak«  the  or- 
der for  a  change  of  place  of  trial,  bis  error 
In  so  refusing  was  unavailing,  except  by  a 
direct  attack  upon  the  Judgment,  for  the 
reason  that  he  bad  Jurisdiction  of  the  sub- 
ject-matter, and  his  acts  were  erroneous 
merely.  To  remedy  this  matter  the  Legis- 
lature of  that  state  adopted  an  amendment, 
which  provided  "that  when  such  affidavit 
for  a  change  of  venue  shall  be  filed,  the 
justice  shall  have  no  further  Jurisdiction  in 
the  case,  except  to  grant  such  change  of 
renne."  In  passing  upon  this  language.  In 
the  case  of  O'Reilly  v.  Henson,  d7  Mo.  App. 
493,  71  S.  W.  109,  the  court  say:  "It  Is 
plain  that  the  mere  application.  In  due  form, 
ousts  the  Justice  of  jurisdiction  of  tl>e  case." 
In  that  case,  however,  it  was  claimed  that 
.the  justice  had  retained  Jurisdiction  because 
the  defendant,  after  filiug  his  affidavit,  and 


the  denialof  th^  jMttceto  grant'  the  'cUdilge, 
Had  participated  la  the  trial.  But  the  Court 
of  Appeals  held  otherwise.  It  held  that  un- 
der the  amendment  above 'quoted,  upon  tht 
filing  of  the  application  for  a  change,  Hie 
Justice  was  ousted  of  Jurisdiction,  and  that 
unless  the  application  was  withdrawn,  he 
could  not  legally  do  anything  in  the  action, 
and  that  the  judgment-  was  void  for  want 
of  Jurisdiction.  The  question  has  been  be- 
fore that  court  many  times,  and  In  various 
ways,  but  it  has  uniformly  be^d  that  the 
mere  filing  of  the  affidavit  ousted  the  Jus- 
tice of  all.  power  to  proceed,  and  that  any 
jndgment  rendered  by  him  after  the  appll^ 
cation  is  filed  Is  void,  and  subject  to  col- 
lateral attack.  Jones  t.  Pbaris,  5d  Mo.  App- 
254;  State  t.  McCracken,  80  Ho.  App.  650; 
Endicott  V.  Hall,  61  Mo.  App.  185;  Basko- 
witz  V.  Guthrie,  99  Mo.  App.  304,  73  S.  W. 
227.  In  State  v.  McCracken,  supra,  the  jus- 
tice refuBed  to  transfer  the  case  anieas  the 
costs  were  paid,  but  the  court  compelled 
hipi  to  do -so,  aot withstanding  the  costs 
were  not  paid,  la  Bndlcott  v.  Hall,  supra, 
it  was  held  that  the  justice  had  no  power  to 
compel  the  payment  of  costs  as  a  condition 
to  making  the  transfer  of  the  case.  No 
Other  conclusion  Is  either  logical  or  permis- 
sible. If  the  Justice  is  ousted  of  Jurisdic- 
tion upon  the  filing  of  the  affidavit,  this 
ends  his  powers  in  the  case.  Even  if-  costs 
were  to  be  allowed  against  a  defendant, 
such  an  allowance  is  not  made  a  condition 
upon  which  the  change  is  to  be  made  by  the 
amendment  under  consideration,  and  to  hold 
that  a  change  is  not  effected  unless  the 
costs  are  paid  would,  in  our  Judgment, 
amount  to  a  palpable  disregard  of  a  plain 
statutory  provision,  and  would  be  in  de- 
flapice  Dt  the  nianlfest  intention  of  the  Leg- 
islature. ... 

Counsel  also  rigorously  assails  the  mv 
jority,  opinion  because,  as  he  says,  we  haVfe 
given  no  reasons  in  sui^Mkrt  of  the  conclu- 
8lon0  reached.  In  thi«  regard  we  remark 
that  the  courts  are  not  called  npon  to  ad- 
vance reasons  why  Legislatures  pass  cer- 
tain laws.  We  have  neither  the  time  nor 
the  disiiositloa  to  give  reasons  why  the  Leg- 
islature may  think  proper  to  either  pass  a 
new  law  or  to  amend  ah  old  one.  While  to 
do  tills  may  tie  .proper  enough,  still  we  must 
content  ourselves,  as  a  grenerai  rale,  when 
the  law  is  attaclced,  with  a  mere  statement 
of  the  grounds  upon  which  we  hold  the  law 
either  good  or  bad.  Moreover,  if  we  should 
attempt  to  argue  and  reason  out  all  the  ques- 
tioAs  that  are  presented  by  counsel,  our  opin- 
ions would  grow  to  impracticable  lengttn. 
Some  things  admit  of  being  reasoned  out. 
Others  do  not.  But  what  counsel  want  is 
not' reasons,  but  a  decision  In  their  favor. 
This  Is  what  counsel  wants  In  this  case, 
and  this  we  are  unable  to  give  him  without 
doing  violemce  to  our  own  Judgment  and 
convictions.  In  all  such  Instances  we,  not 
counsel,  must  assume  the  responsibility. 
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After  glTlng  the  matter  further  consider- 
ation upon  counsel's  application,  we  are 
flrmly  of  the  opinion  that  the  conclusions 
reached  In  the  former  opinion  are  sound, 
azkd  that  counsel  has  advanced  no  ralld  ar- 
gument why  the  Judgment  there  announced 
should  not  be  adhered  to.  The  application 
for  a  rehearing  therefore  should  be,  and  ac- 
cordingly 18,  denied. 

Mccarty,  3^  concurs. 

NOTE.  At  time  case  was  decided  (in  1908) 
W.  M.  Mccarty  was  Chief  Justice,  and  D. 
N.  STRAUP,  Associate  Justice.  Justice  MC- 
CARTY'S term  expired  January  1,  1909,  at 
which  time  Justice  STRAUP,  became  Ciiief 
Justice.  Justice  McCARTY  was  re-elected, 
makinx  him  now,  at  the  time  of  this  denial  of 
the  petition  for  rehearing.  Associate  Justice. 


STATB  ex  rel.  RORINSON  ▼.  DURAND,  Jofl- 
tice  of  the  Peace. 

(Supreme  Court  of  Utah.    April  14,  1908.    Pe- 
tition for  Rehearing  Denied  Mot.  9,  1909.) 

1.  Justices  oi"  the  Peace  (W  73,  74*)  — 
Ohanoe  op  Pi,acb  of  Triai/— Dismissal  of 
Action — Statutoby  Rkmsdies. 

A  defendant  in  justice's  court  who  specially 
appears  in  the  action  and  moves  for  a  dismissal 
as  provided  by  Rev.  St.  1898,  §  3724,  as  amend- 
ed by  Sess.  Laws  1905,  p.  9,  c.  11,  providing 
that,  when  on  the  special  appearance  of  defend- 
ant it  is  found  from  the  affidavits  that  the  ac- 
tion is  brought  in  the  wrong  county  or  precinct, 
the  action  may  l>e  dismissed,  etc.,  cannot  also 
move  to  change  the  place  of  trial  as  provided 
by  section  3609  as  amended  by  Sess.  Laws  1905. 
p.  108,  c  92,  authorizing  a  change  of  place  of 
trial ;   the  remedies  being  alternative. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  (  288;  Dec.  Dig.  |i  73, 
74.*} 

2.  Justices  of  the  Peace  (|  106*)— Disuis- 
SAi,  of  Action— Affidavits. 

Rev.  St.  1898,  «  3724,  as  amended  by  Sess. 
Lews  190.5,  p.  9,  c.  11,  authorizing  the  dismissal 
of  an  action  in  justice's  court  when  on  special 
appearance  of  defendant  it  is  found  from  the  af- 
fidavits that  the  action  is  brought  in  the  wrong 
county  or  prednct,  etc.,  contemplates  that  the 
parties  may  file  affidavits,  in  support  of  and  in 
opposition  to  the  motion  of  dismissal,  and  that 
the  court  shall  have  jurisdiction  to  determine 
the  facts,  and  the  action  of  the  court  in  denying 
the  motion,  though  the  affidavit  of  defendant  Is 
not  controverted,  even  if  error,  is  not  in  excess 
of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {  350;   Dec.  Dig.  I  106.*] 

8.  Prohibition  (J  8*)— Natobe  of  Remedy. 

At  common  law  the  writ  of  prohibition  pre- 
vents excess  or  usunHition  of  jurisdiction,  and 
prohibition  may  not  be  resorted  to  when  the  or- 
dinary remedies  by  appeal,  writ  of  review,  cer- 
tiorari, or  injunction,  or  other  modes  of  review, 
are  available. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  {{  4r-ig ;   Dec.  Dig.  i  3.*] 

4.  Constitutionai.  Law  ((  65*)  —  Jooiciai, 
Poweb. 

The  power  conferred  on  courts  by  Const, 
art.  8,  8§  4,  7,  giving  the  Supreme  Court  orig- 
inal  jurisdiction    to   issue   writs  of  mandamus. 


certlotarl,  ptohibitloii,  etc.,  a&d  authoriEing  the 
district  courts  or  any  jiidge  thereof  to  issue 
writs  of  habeas  corpus,  mandamus,  prohibition, 
and  other  writs  necessary  to  carry  into  effect 
their  judgments,  and  to  ^ve  them  general  con- 
trol over  inferior  courts,  cannot  be  enlarged  or 
abridged  by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  %  58;  Dec.  Dig.  »  55;*  Pro- 
hibition, Cent  Dig.  |  2.1 

5.  Constitutionai,  Law  (|  55*)  —  Jddiciai. 
Poweb. 

The  office  of  the  writ  of  prohibition  in 
Const  art.  8,  M  4,  7,  authorizing  the  Supreme 
Court  and  the  district  courts  or  any  judge  there- 
of to  issue  the  writ  of  prohibition,  whether  limit- 
ed to  the  writ  as  known  at  common  law  or  ex- 
tended to  the  writ  as  defined  by. the  territorial 
laws  (Comp.  Laws  1888,  {  8743),  providing  that 
prohibition  arrests  the  proceeding  of  any  tribun- 
al when  such  proceedings  are  without  or  in  ex- 
cess of  the  jurisdiction  of  the  tribunal,  cannot  be 
enlarged  or  abridged  by  the  Legislature,  and  the 
Legislature  cannot  enlarge  the  functions  of  the 
wnt  and  convert  it  into  a  mere  writ  of  review.^ 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  58;  Dec.  Dig.  I  55;*  Pro- 
hibition, Cent  Dig.  12.} 

6.  Constitutional  Law  (J  55*)— laorsLATivK 
Poweb. 

The  Legislature,  in  ezerdaing  the  power  to 
provide  a  remedy  to  review  the  ruling  of  a  jus- 
tice's court  other  than  on  appeal,  cannot  en- 
croach on  the  prerogatives  of  courts  and  cannot 
provide  that  the  ruling  shall  be  reviewed  by  the 
exercise  of  a  prerogative  writ,  within  Const  art 
8,  {{  4,  7,  authorizing  the  Supreme  Court  and 
the  district  courts  to  issue  prerogative  writs. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  58;  Dec.  Dig.  I  55.*] 

7.  Constitutional  Law  ({  48*)- VAUDrrr  of 
Statutes. 

The  court,  in  determining;  the  validity  of 
Rev.  St  1898,  j  3724,  as  amended  hy  Sess.  Laws 
1905,  p.  9,  c  11,  providing  that  the  ruling  of  a 
justice's  court  on  motion  to  dismiss  the  action 
may  lie  reviewed  on  appeal  or  by  means  of  a 
writ  of  prohibition,  cannot  construe  the  act  as 
though  the  Legislature  gave  the  mode  of  review 
a  wrong  name  when  it  designated  it  "prohibi- 
tion," where  the  proceeding  under  the  act  was 
in  accordance  with  the  practice  applicable  to 
prohibition. 

[Ed.  Note.— For  other  cases,. see  Oonstitutieor 
al  Law,  Cent  Dig.  i  46;  Dec  Dig.  I  48.*] 

8.  OoliBnTTmoNAi.  Law  (S  06*)— BiroaoAcn- 

KENT  ON  Judicial  Power. 

Rev.  St.  1898,  I  3724,  as  amended  by  Sess. 
Laws  1905,  p.  9,  c  11,  providing  that  the  rul- 
ing of  a  justice's  court  on  motion  to  dismiss 
may  be  by  appeal  or  Iqr  writ  of  prohibitioiu 
makes  the  ruling  reviewable  by  prohibition  and 
does  not  create  a  new  writ  and  is  void  because 
it  enlarges  the  office  of  the  writ  of  prohibition 
in  Const  art.  8,  M  4,  7,  authorising  the  Supreme 
Court  and  the  district  courts  to  issue  the  writ 
of  prohibition. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i  58;  Dec.  Dig.  I  56;*  Pro- 
Wbition,  Cent  Dig.  f  2.] 

9.  Prohibition  (|  28*)- Review  of  JUDiciAn 
Proceedinos. 

The  district  court  in  reviewing  on  prohibi- 
tion a  ruling  of  a  justice's  court  cannot  try  the 
matter  de  novo;  but  the  inquiry  must  be  con- 
fined to  a  review  of  the  proceedings  before  the 
justice. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  i  77;   Dec.  Dig.  I  2a*  1 


•For  otlier  caiea  lee  same  topic  and  aertlon  NUMRKR  In  n«<<  ft  Am.  Dlga.  1907  to  date,  ft  Reporter  Indexes 
1  Paopla  V.  House,  4  Utah,  SSI,  10  Pac.  Ml  People    r.  HUIs,  5  Utah,  4U,  10  Pac.  107. 
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Appeal  from  District  Court,  Third  Dtetrict  j 
M.  L.  Ritchie,  Judge. 

Application  for  a  writ  of  prohibition  by  the 
State,  on  the  relation  of  R.  J.  Robinson, 
against  Charles  P.  Durand,  Justice  of  the 
Peace  of  Murray  City,  Salt  Lake  County. 
From  a  Judgment  for  relator,  defendant  ap- 
peals.   Reversed,  with  directions. 

E.  A.  Walton,  for  appellant  S.  P.  Arm- 
Btroug,  for  respondent 

STRAUP,  3.  T.  E.  Lalng  commenced  an 
action  In  the  Justice's  court  of  Murray  pre- 
cinct. Salt  Lake  county,  against  B.  J.  Robin- 
sou,  to  recover  a  money  Judgment  for  $16.74, 
alleged  to  be  due  on  account  of  a  subscription 
to  a  certain  newspaper,  furnished  the  defend- 
ant in  that  action.  After  Issuance  and  serv- 
ice of  summons  from  the  Justice's  court,  the 
defendant  on  the  20th  day  of  July,  1906, 
specially  appeared  In  that  action  and  caused 
an  affidavit  of  his  attorney  to  be  filed,  where- 
in it  was  deposed  that  the  defendant  did  not 
and  never  had  resided  In  Murray  precinct; 
that  he  was  a  resident  of  Salt  Lake  City; 
that  he  did  not  receive  the  newspaper  in  Mur- 
ray precinct,  but  In  Salt  Lake  City ;  and  that 
he  did  not  contract  to  pay  for  It  or  to  per- 
form the  obligation  sued  on  in  Murray  pre- 
dnct,  where  the  action  was  brought  Attach- 
ed to  the  affidavit  was  a  written  motion  for  a 
dismissal  of  the  action.  The  motion  was 
made  "upon  the  records  and  flies  of  said 
cause  and  the  foregoing  affidavit"  The  mo- 
tion was  set  for  hearing  on  the  27th  day  of 
September  and  both  parties  notified.  On  that 
day  the  matter  came  on  for  hearing  t  the 
plaintiff  appearing  and  resisting  the  motion, 
and  the  defendant  failing  to  appear.  The  en- 
try In  the  Justice's  docket  recites:  "On  mo- 
tion of  plalntlfTs  attorney  the  case  was  pre- 
sented. The  court  being  fully  advised  finds 
from  the  pleadings  in  the  case  (it  being  al- 
leged In  the  complaint  that  the  debt  was  con- 
tracted in  the  precinct  where  the  action  was 
brought)  that  the  objections  of  the  defendant 
to  the  Jurisdiction  of  this  court  is  not  well 
taken  and  therefore  Overrules  defendant's 
motion  to  dlsiniss."  The  docket  further  re- 
cites that  the  defendant  being  duly  served 
with  summons  and  having  failed  to  appear 
and  answer,  and  the  time  to  answer  having 
expired,  upon  motion  of  plaintiff  the  default 
of  the  defendant  was  entered,  that  from  the 
evidence  it  was  found  that  the  defendant  was 
Indebted  to  the  plaintiff  in  the  sum  of  $19.02, 
and  that  thereupon  Judgment  was  entered  for 
said  amount  and  $3.25  costs.  In  November 
following  an  execution  was  Issued  which  was 
returned  unsatisfied,  t'pon  the  filing  of  an 
affidavit  for  supplemental  proceedings,  an  or- 
der was  made  requiring  the  defendant  to  ap- 
pear, etc.  He  failed  to  do  so.  A  warrant 
was  Issued,  and  thereupon  the  defendant  ap- 
plied to  the  district  court  for  a  writ  of  pro- 
hibition to  arrest  the  action  of  the  Justice. 
On  a  hearing  had  before  the  district  court, 
and  npon  "the  testimony  and  proofs  of  the 


respective  partiea,"  the  court  found:  That 
the  defendant,  when  the  action  was  commenc- 
ed in  the  Justice's  court,  was  not  a  resident 
of,  and  at  no  time  resided  in,  the  precinct 
where  the  action  was  brought,  nor  did  he  con- 
tract to  perform  the  obligation  sued  on  in 
that  precinct ;  that  there  was  an  acting  Jus- 
tice of  the  peace  In  the  precinct  where  th* 
defendant  resided;  that  the  matters  stated 
in  the  affidavit  filed  by  the  defendant's  attor- 
ney are  and  were  true  when  the  affidavit  wag 
filed ;  and  that  the  facts  therein  stated  were 
not  disputed  in  the  Justice's  court  As  con- 
clusions of  law  the  court  found  that  the  suit 
in  the  Justice's  court  was  "brought  In  the 
wrong  dty  or  precinct,  and  that  the  said  Jus- 
tice had  no  power.  Jurisdiction,  or  authority 
to  make  or  enter  said  Judgment  against  said 
defendant  plaintiff  herein,  and  that  the  same 
is  void,"  and  thereupon  granted  a  permanent 
writ  of  prohibition.  From  the  Judgment  so 
entered  Charles  F.  Durand,  the  Justice  of  the 
peace,  prosecuted  this  appeal. 

The  question  to  be  decided  involves  fhe 
rftlidlty  and  construction  of  section  8724, 
Rev.  St  1898,  as  amended  by  diapter  11,  p.  9, 
Sess.  liaws  1905.  It  relates  to  the  dismissal 
of  actions  in  Justices'  courts  without  preju- 
dice, Before  the  section  was  amended  it  pro- 
vided that  a  Judgnltet  that  the  action  be  dis- 
missed without  prejudice  to  a  new  action 
might  be  entered :  When  the'  plaintiff  volnn^ 
tarlly  dismissed  the  action;  when  he  failed 
t6  appear ;  when  the  complaint  vras  not  veri- 
fied; and  when  the  plaintiff  failed  to  amend 
the  complaint  after  a  demurrer  thereto  had 
been  sustained.  The  amendment  added  a 
new  ground  for  a  dismissal,  whidi  Is:  "(6) 
When  upon  the  special  appearance  of  the 
defendant  It  is  found  from  affidavits  filed  by 
either  party  that  the  action  is  brought  in  the 
wrong  county,  precinct  or  dty ;  and  If  such 
objection  Is  made  by  a  pariy,  specially  ap- 
pearing fbr  tbt  purpose,  and  overruled,  then 
the  ruling  of  the  court  opon  such  objection 
may  be  reviewed  in  the  district  «<>urt  at  the 
Instance  of  the  party  aggrieved,  either  on  ap- 
peal or  by  means  of  a  writ  of  prohibition." 
It  is  also  suggested  that  section  3609  of  the 
Revised  Statutes  of  1808,  as  amended  by 
chapter  92,  p.  108,  Sesa.  Laws  1906,  Is  also 
drawn  in  question.  This  section  provides 
that  the  making  and  filing  of  an  affidavit  that 
the  defendant  did  not  reside,  and  that  the 
obligation  sued  on  was  not  to  be  performed, 
in  the  precinct  where  the  action  was  brought, 
was  ground  for  a  change  of  venue  or  place  of 
trial,  tt  further  provides  ttiat  the  affidavit 
is  conclusive  as  to  the  facts  dei)OBed,  and 
that  the  Jurisdiction  of  the  Justice  over  the 
action  shall  cease  upon  the  filing  of  the  affi- 
davit for  all  puriK)ses  except  to  transfer  the 
casBk  We  think  the  provisions  of  section 
3609,  as  amended,  are  not  pertinent  to  the 
question  Involved.  The  defendant  in  tte  Jus- 
tice's court  did  not  seek  to  have  the  place  of 
trial  changed  and  the  case  transferred,  and 
in  no  manner  Invoked  the  aid  of  the  provt- 
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Blons  of  that  section.  He  specially  appeared 
In  the  action  and  caused  Ills  attorney  to  file 
an  afiidaTit  and  moved  for  a  diamlssal  of  tlie 
action  as  provided  by  section  3724.  Assum- 
ing tliat  ttie  remedies  are  cumulative,  as  is 
argued  by  tbe  respondent,  and  that  defend- 
ant was  entitled  to  involse  either,  he  never- 
theless was  not  entitled  to  Invoke  tbe  pro- 
visions of  both  sections  at  the  same  time; 
that  Is  to  say,  the  defendant  in  tbe  Justice's 
court  was  not  entitled  to  have  the  venue  or 
phice  of  trial  changed,  as  provided  by  section 
3669,  and  at  the  time  to  have  the  action  dis- 
missed as  provided  by  section  3724.  As  the 
defendant  In  that  action  proceeded  under  the 
provisions  of  section  3724,  and  moved  for  a 
dismissal  of  the  action,  and  not  for  a  change 
of  place  of  trial,  as  provided  by  section  36^9, 
we  think  that  the  provisions  of  tbe  latter 
section  are  not  drawn  in  question,  and  that 
the  case  must  be  controlled  by  tbe  former. 

The  district  court  evidently  assumed  that 
when  the  affidavit  of  the  defendant  was 
filed,  and  the  motion  was  made  to  dismiss 
the  action,  the  Justice  was  bound  to  grant 
it  and  was  given  no  discretion  in  the  matter. 
We  do  not  so  read  the  statute.  It  must  be 
conceded  that  tbe  Justice's  court  had  sub- 
ject-matter Jurisdiction,  and  that  it  also 
had  acquired  Jurisdiction  of  the  person  of 
the  defendant  Now  section  3724,  the  sec- 
tion under  which  the  defendant  Invoked  the 
action  of  the  Justice's  court,  provides  that 
an  action  may  be  dismissed  without  preju- 
dice "when  upon  the  special  appearance  of 
the  defendant,  It  Is  found  from  affidavits 
flled  by  either  party,  that  the  action  is 
brought  1q  the  wrong  county,  precinct  or 
ciity."  The  statute  contemplates  that  each 
party  may  file  affidavits;  that  Is,  one  party 
may  tile  an  affidavit  or  affidavits  in  support 
of  tbe  motion,  and  the  other  against  It  Tbe 
facta  deposed  in  the  affidavit  of  one  party 
may  be  controverted  by  the  affidavit  of  the 
other  party.  When  an  affidavit  or  affidavits 
are  filed  and  a  motion  is  made  to  dismiss 
the  action,  the  Justice  la  required  to  rule  on 
the  motion.  It  is  within  his  Jurisdiction  to 
decide  the  question,  and  It  is  his  duty  to  de- 
termine the  fact  or  facta  as  made  evident  by 
the  affidavit  and  may  be  found  by  blm.  But 
it  may  be  said  that  tbe  affidavit  of  the  de- 
fendant in  the  Justice's  court  was  not  con- 
troverted, and  therefore  the  Justice  ought 
to  have  granted  the  motion.  But  such  mat- 
ter does  not  ajffect  Jurisdiction.  It  cai^not 
be  said  that  if  the  court  correctly  decides 
a  qnestlim  he  is  acting  within  his  Jurisdic- 
tion, bat  if  be  erroneously  decides  it  and 
determines  it  contrary  to  tbe  evidence  he  is 
acting  without  Jurisdiction.  If  it  should 
be  said  that  the  Justice  was  here  acting 
without  Jurisdiction  t)ecause  be  decided  tbe 
motion  contrary  to  the  facts,  as  made  to 
appear  by  the  affidavit,  it  could  as  well  be 
■aid  that  a  Justice  would  be  acting  without 
Jurisdiction  If  in  the  trial  of  a  cause  he 
abould  render  a  Judgment  la  the  very  teeth 


of  the  evidence.  We  are  therefore  of  the 
opinion  that  the  ruling  which  the  justice 
made  did  not  affect  his  Jurisdiction.  If  the 
ruling  was  made  contrary  to  the  facts  as 
made  to  appear  by  the  affidavit,  It  would 
only  constitute  error  which  was  subject  to 
correction  on  appeal,  or,  in  tbe  language  of 
the  statute,  "by  means  of  a  writ  of  prohibi- 
tion" at  the  instance  of  the  party  aggriev- 
ed. The  fact  that  the  ruling  was  made  re- 
viewable, we  think,  conclusively  shows  that 
it  was  not  Intended  to  be  Jurisdictional. 

The  question  most  troublesome  is  whether 
the  ruling  was  reviewable  on  prohibition 
proceedings.  We  think  tbe  profession  would 
generally  concede  that,  unless  the  right  to 
the  writ  of  prohibition  is  conferred  by  sec- 
tion 3724,  prohibition  cannot  be  resorted  to, 
and  the  office  of  the  writ  made  to  perform 
functions  of  a  mere  writ  of  review,  as  was 
here  attempted.  Such  a  proceeding  is  con- 
trary to  all  our  learning.  It  might  as  well 
be  asserted  that  the  action  of  the  court  in 
attempting  to  enforce  a  Judgment  should  be 
arrested  by  prohibition  because  a  motion  for 
a  nonsuit  made  at  the  trial  of  the  case 
ought  to  have  been  granted  and  the  action 
dismissed.  It,  however,  is  manifest  that 
the  Legislature  intended  to  Interfere  witb 
the  well-established  rule  prevailing  every- 
where that  prohibition  cannot  be  resorted 
to  when  the  usual  and  ordinary  remedies  pro- 
vided by  law,  such  as  appeal,  writ  of  review, 
certiorari,  or  other  modes  of  review,  or  In- 
junction, are  available.  That  the  Legisla- 
ture Intended  to  make  the  writ  of  prohibi- 
tion available  to  review  the  ruling  in  hand 
cannot  well  be  doubted.  The  time-honored 
writ,  the  most  extraordinary  of  all  the 
writs,  denominated  the  "writ  of  necessity," 
whose  office,  as  we  all  understand,  being  to 
prevent  excess  or  usurpation  of  Jurisdiction, 
not  to  correct  or  annul  proceedings  already 
had,  has  been  reduced  to  the  level  of  a  writ 
of  most  easy  convenience  to  review  mere  er- 
ror. We  think  the  Legislatare,  by  the  «>> 
actment  of  the  section  in  question,  plainly 
expressed  such  an  intention.  It  certainly 
Is  nov^  legislation.  With  tbe  wisdom  of  it 
we  are  not  concerned.  We  are,  however, 
unable  to  yield  assent  to  the  conclusion  that 
it  was  within  the  province  of  the  Legisla- 
ture to  so  modify  and  enlarge  the  office  of 
the  writ  of  prohibition.  Tbe  Constitution 
of  this  state  provides  (article  8,  {  4)  that 
"the  Supreme  Court  shall  have  original  Ju- 
risdiction to  issue  writs  of  mandamus,  cer- 
tiorari, prohibition,  quo  warranto,  and  ha- 
beas corpus."  Section  7  of  tbe  same  article 
provides  that  "the  district  courts  or  any 
Judge  thereof  shall  have  power  to  issue 
writs  of  habeas  corpus,  mandamus,  injunc- 
tion, quo  warranto^  certiorari,  prohibition 
and  other  writs  necessary  to  carry  Into  ef- 
fect their  orders.  Judgments  and  decrees, 
and  to  give  them  general  control  over  In- 
ferior courts  and  tribunals  within  their  re- 
spective Jurisdictions."    It  must,  of  course. 
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be  conceded  that  whatever  power  was  ooo- 
ferred  upon  the  courts  by  the  Constltntlon 
cannot  be  enlarged  or  abridged  by  the  Leg- 
iBlature. 

When  the  €onBtitntton  conferred  the  pow- 
er upon  the  courts  to  issue  writs  of  prohibi- 
tion, the  question  arises :  What  kind  of  writs 
of  prohibition  was  meant?  The  Constitu- 
tion of  California  is  quite  similar  to  onr 
Constitution.  There  the  Constitution  provid- 
ed that  the  "Supreme  Court  should  also  have 
power  to  Issue  writs  of  mandamus,  certiorari, 
prohibition,  habeas  corpus  and  other  writs 
necessary  or  proper  to  a  complete  exercise 
of  its  appellate  jurisdiction."  An  application 
was  made  to  the  Supreme  Court  to  make  the 
writ  of  prohibition  available  to  arrest  minis- 
terial functions  attempted  to  be  exercised  in 
excess  of  Jurisdiction.  The  statute  then  in 
force  In  that  state  provided  that :  "The  writ 
of  prohibition  is  a  counterpart  of  the  writ  of 
mandamus.  It  arrests  the  proceedings  of 
any  tribunal,  corporation,  board  or  person 
when  such  proceedings  are  without  or  in 
excess  of  Jurisdiction  of  such  tribunal,  cor- 
poration, board  or  person."  The  Supreme 
Court  held  that  at  common  law  the  writ  of 
probibition  was  an  original  remedial  writ 
provided  as  a  remedy  for  encroachments  of 
Jurisdiction;  that  it»  ofBce  was  to  restrain 
subordinate  courts  and  inferior  tribimals 
from  exceeding  their  jurisdiction;  that  the 
writ  mentioned  In  the  Constitution  was  the 
writ  of  prohibition  as  known  to  the  commoa 
law;  and  that  the  language  of  the  statute 
did  not  require  the  court  to  hold  that  the  of- 
fice of  the  writ  had  been  extended,  or  "that 
it  should  now  issue  in  cases  in  which  it 
could  not  have  been  resorted  to  prior  to  the 
statute."  The  writ  was  thereupon  denied. 
Maurer  v.  Mitchell,  53  Cal.  289.  The  Legisla- 
ture of  California  then  amended  the  statute 
80  as  to  provide  that  the  writ  of  prohibition 
could  be  resorted  to  to  arrest  the  proceed- 
ings of  any  tribunal,  etc.,  "whether  exercis- 
ing functions  Judicial  or  ministerial"  without 
or  in  excess  of  Jurisdiction.  Again  application 
was  made  to  the  Supreme  Court  for  a  writ 
of  proIUbltlon  to  arrest  the  exercise  of  minis- 
terial functions  without  and  in  excess  of  Ju- 
risdiction. The  statute  as  amended  was 
pointed  to  and  relied  on  to  make  the  writ 
available  In  such  case.  The  statute  clearly 
made  it  applicable  to  that  kind  of  a  case, 
and  it  was  so  recognized  by  the  court  The 
Supreme  Court,  however,  affirmed  the  prin- 
ciples announced  in  the  Maurer  Case,  and 
again  held  that  the  writ  of  prohibition  men- 
tioned In  the  Constitution  was  the  writ  of 
prohibition  as  known  to  the  common  law,  and 
farther  held  that  the  Legislature  bad  no 
power  to  enact  a  statute  which  parp<trted  to 
enlarge  the  office  of  the  writ  of  prohibition, 
and  declared  the  enactment  void  in  so  far 
as  the  Legislatnifr  attempted  to  do  so.  Cam- 
roQ  ▼.  Kenfield,  97  Cal.  690.  The  same  prin- 
ciple  wa»  declared  api^cable   to   superior 


coartB,  and  It  was  again  held  that  the  Ojm- 
stitutton  giving  superior  conrts  power  to 
Issue  writs  of  protilbltion  meant  writs  of 
prohibition  as  known  to  the  common  law,  and 
that  it  was  not  wltMn  the  power  of  the 
Legislature  to  enlarge  the  office  of  the  writ. 
Farmers'  Union  y.  Thresher,  62  Cal.  407; 
^obart  V.  TUlson,  66  Cal.  210,  5  Pac.  83.  See, 
also.  State  v.  Hogan,  24  Mont  379,  62  Pac. 
493,  51  L.  R.  A.  95& 

Now,  if  it  is  not  within  the  power  of  the 
Legislature  to  enlarge  the  office  of  the  writ 
so  as  to  extend  it  to  arrest  ministerial  acts 
without  or  in  excess  of  jurisdiction,  we  are 
unable  to  see  how  it  Is  within  the  power  of 
the  Legislature  to  extend  the  functions  of 
the  writ  to  proceedings  which  are  not  with- 
out or  in  excess  of  jurisdiction  and  which 
do  not  even  Involve  jurisdiction,  and  to  make 
It  apply  to  proceedings  wholly  within  the 
jurisdiction  of  the  Inferior  court  and  to  per- 
form the  functions  of  a  mere  writ  of  re- 
view. The  common-law  writ  of  prtriilblUon 
was  resorted  to  to  restrain  sabordinate  courts 
and  inferior  judicial  tribunals — that  is,  tri- 
bunals, boards,  etc.,  exenclslng  what  is  term- 
ed Judicial  discretion  or  Judgment  as  dlstin- 
guished  from  mere  ministerial  functions — 
from  exceeding  their  jurisdiction.  If  want 
or  excess  of  Jurisdiction  was  not  involved, 
the  writ  could  not  be  resorted  to  though  the 
proceeding  attempted  to  be  restrained  were 
Judicial  and  not  ministerial.  To  prevent 
usurpation  of  Jurisdiction  was  the  very  es- 
sence of  prohibition,  and  unleos  the  proceed- 
ings Involved  threatened  or  attempted  en- 
croachment of  Jurisdiction  the  writ  was  not 
available.  If  therefore  extending  the  writ 
to  ministerial  functions  is  an  enlargement  of 
its  office  and  not  within  the  power  of  the 
Legislature,  we  cannot  see  why  extending  the 
writ  to  proceedings  which  are  not  without 
or  in  excess  of  Jurisdiction,  and  made  to 
perform  the  office  not  to  restrain  usurpation 
of  jurisdiction,  but  to  review  mere  error,  is 
not  also  an  enlargement  of  Its  office,  and 
Ulcewlse  not  within  the  power  of  the  L^ia- 
lature.  It  is,  however,  suggested  that  the 
Constitution  of  this  state  and  of  California 
are  dissimilar.  We  perceive  no  distinction 
in  so  far  as  any  authority  is  conferred  on 
the  L^islature  to  define  or  prescribe  the 
office  or  scope  of  the  writ  of  prohibition. 
The  phrase  in  the  Constitution  that  district 
courts  shall  have  power  to  issue  other  writs 
necessary  to  give  them  a  general  control  over 
inferior  courts  within  their  jurisdiction  can- 
not be  construed  to  mean  that  the  Legisla- 
ture Is  authorized  to  enlarge  or  abridge  the 
fimction  of  the  writ  of  probiblti<Hi.  We  are, 
however,  not  required  to  go  to  the  extent  of 
the  holding  of  the  California  courts  that  the 
writ  of  prohibition  mentioned  in  the  ConsU- 
tntl<»i  Is  the  writ  as  known  to  the  common 
law.  We  need  but  go  to  the  extent  as  was 
done  by  the  court  in  the  case  of  Williams 
V.  lewiSi  6  Idaho,  18^  6i  Pac.  1819,  and  atlU 
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the  office  of  the  writ  as  fixed  and  defined  by 
the  enactment  In  question  Is  obnoxious  to  the 
writ  (^  prohibition  referred  to  in  tlie  Con- 
stitution. That  court  held :  "The  framere  of 
the  Constitution  of  Idaho,  In  defining  the 
functions  of  the  writ  of  prohibition,  did  so 
with  a  full  knowledge  of  the  character  and 
functions  of  the  writ,  as  the  same  were  de- 
fined in  the  statutes  of  Idaho,  then  existing, 
and  which  had  been  in  force  In  the  terri- 
tory of  Idalto  for  15  years  at  least  prior  to 
the  adoption  of  the  Constitution.  While  It 
Is  true  there  had  been  no  consideration  of 
the  question  by  the  Supreme  Court  of  the 
territory,  we  think  it  may  reasonably  be  pre- 
sumed that  the  members  of  the  constitutional 
oonvention  were  as  well  advised  as  to  the 
general  legislation  of  the  territory  as  th^ 
were  to  the  decisions  of  its  Supreme  Court. 
The  Constitution  expressly  continues  in  force 
all  laws  of  the  territory  which  are  not  re- 
pugnant to  the  Ooustitntlon.  *  •  •  As 
the  law  defining  the  functions  of  the  writ 
of  prohibition  preceded  the  Constitution  by 
some  15  years,  and  snch  law  was  continued 
in  force  by  express  provision  of  the  Constitu- 
tion, we  are,  as  expressed  by  the  Supreme 
Court  of  California,  forced  to  the  conclu- 
sion' that,  In  proTiding  for  the  Issuance  of 
the  writ  of  prohibition  in  section  9  of  artl- 
de  6  of  the  Constitution,  they  intended  the 
writ  then  existing  under  the  laws  of  the  ter- 
ritory, and  with  the  functions  therein  de- 
clared and  defined."  See,  also,  Wlnsor  ▼. 
Bridges,  24  Wash.  540,  64  Pac.  780. 

Assuming  that  the  writ  of  prohibition  men- 
tioned In  our  Constitution  Is  the  writ  as  It 
existed  under  the  laws  of  the  territory  of 
Utah,  with  functions  as  therein  defined  and 
as  applied  by  the  courts  of  the  territory 
when  the  Constitution  was  adopted,  neverthe- 
less, on  an  examination  of  the  laws  of  the 
territory  and  of  theMecIsIons  of  the  terri- 
torial courts,  we  do  not  find  that  any  such  a 
function  was  given  to  the  writ  of  prohibition 
as  Is  attempted  by  the  enactment  tn  ques- 
tion. Converting  prohibition  Into  a  mode  of 
review,  and  extending  the  office  of  the  writ 
to  proceedings  not  In  excess  of  or  without 
Jurisdiction,  is  as  repugnant  to-  the  laws  of 
the  territory  and  to  the  decisions  of  the  ter- 
ritorial courts  as  to  the  common  law  itself. 
The  laws  of  the  territory  provided  that: 
'"Hie  writ  of  prohibition  is  the  comjterpart 
of  the  writ  of  mandate.  It  arrests  the  pro- 
ceedings of  any  tribunal,  corporation,  board, 
or  person,  whether  exercising  functions  judi- 
cial or  ministerial  when  such  proceedings  are 
without  or  In  excess  of  the  Jurisdiction  of 
•such  tribunal  corporation,  board  or  person." 
Laws  Utah  1884,  p.  32S;  Comp.  Laws  18S8,  | 
8743.  While  in  the  case  x>f  People  v.  House, 
4  Utah,  382,  10  Pac.  843,  the  territorial  Su- 
prone  Court  held  that  "at  common  law  the 
writ  of  prohibition  could  not  generally  issue 
to  arrest  the  doing  of  a  merely  ministerial 
«c^"'  yet  In  a  «abeequent  case'  the  same 


court  held  in  the  case  of  People  t.  Hills,  6 
Utah,  413,  16  Pac.  407,  that  "the  remedy  by 
writ  of  prohibition  provided  for  by  our  stat- 
ute (Laws  18S4,  pp.  32G,  327)  is  the  common- 
law  writ  recognized  and  regulated  by  stat- 
ute." 

Whether  the  writ,  as  defined  by  the  terri- 
torial laws,  should  be  regarded  as  the  writ 
of  pr<^lbltlon  known  to  the  common  law,  or 
as  an  enlargement  of  that  writ,  need  not  now 
be  determined.  For,  whichever  view  may  be 
taken  of  the  question,  it  is  very  manifest  that 
the  only  office  of  the  writ  was  to  prevent 
Usurpation  of  Jurisdiction  and  to  restrain 
acts  In  excess  of  or  without  Jurisdiction,  and 
not  to  review  proceedings  and  correct  error, 
and  that  such  an  office  was  the  only  ftmc- 
tlon  whldi  the  territorial  courts  had  ever 
given  It  If  therefore  it  is  considered  that 
the  writ  mentioned  in  the  Constitution  is  the 
writ  as  it  existed  under  the  laws  of  the  ter- 
ritory, with  functions  as  declared  by  the  ter- 
ritorial courts,  and  is  the  writ  as  we  knew 
It,  and  as  it  was  applied  in  the  territory 
when  the  Constitution  was  adopted,  atlU  the 
office  of  the  writ,  as  defined  by  the  enact- 
ment. Is  clearly  and  unquestionably  repug- 
nant to  the  meaning  of  such  a  writ.  The 
legislation  in  question  not  only  enlarged  the 
office  of  the  writ,  but  completely  changed  Its 
character  and  converted  It  into  a  mere  writ 
of  review.  Giving  the  writ  of  prohibition 
such  a  function  was  unknown  to  the  laws  of 
the  territory  and  to  the  practice  of  the  terri- 
torial courts. 

It  may  be  suggested  that  It  was  competent 
for  the  Legislature  to  provide  some  remedy 
to  review  the  ruling  of  the  Justice  other  than 
on  appeal.  That  is  undoubtedly  true;  but 
in  doing  so  the  Legislature  must  not  break  in 
upon  the  Constitution  or  encroach  upon  the 
prerogative  of  courts.  The  franiers  of  the 
Constitution  we  think  wisely  and  for  a  good 
purpose  expressly  conferred  upon  the  courts 
and  reserved  unto  them  the  power  to  Issue 
the  writs  mentioned  In  the  Constitution.  If 
they  had  intended  that  the  courts  should 
have  such  power  as  may  be  prescribed  by 
law,  and  to  Issue  writs  of  prohibition  as  may 
be  defined  by  the  Legislature,  they  would 
have  said  so.  If  It  is  within  the  power  <^ 
the  Legislature  to  enlarge  the  office  of  the 
writ,  it  must  also  be  within  its  power  to 
abridge  it.  If  such  power  to  enlarge  and 
abridge  exists,  then  the  power  of  courts  to 
Issue  the  writs,  and  the  cases  to  which  they 
may  apply,  are  wholly  dependent  upon  the 
will  and  discretion  of  the  Legislature.  °  In 
such  case  the  power  of  courts  to  Issue  the 
writs  Is  as  by  statute  proTlded,  and  not  as 
provided  by  the  Constitution.  It  may  fur- 
ther be  suggested  that,  since  It  was  compe- 
tent for  the  Legislature  to  provide  some  mode 
to  review  the  ruling  other  than  on  appeal, 
because  the  Legislature  has  given  the  mode 
a  wrong  name  and  designated  It  "prohibi- 
tion," we  should  construe  It  as  though  it  had 
properly  designated  it  by  some  name  known 
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as  a  mode  of  review.  There  aitt  two  taufvem 
to  BBCh  a  eontendon:  First,  the  application 
made  to  the  district  court  was  In  fact  for 
a  writ  of  prohibition,  and  the  action  invoked 
was  tn  accordance  with  the  practice  applica- 
ble to  that  kind  of  writs.  Fnrthermore,  in 
construing  the  enactment  we  do  not  see 
how  we  are  authorized  to  strike  out  the  word 
"prohibition"  and  Insert  something  else  and 
say  that  the  Legislature  did  not  mean  pro- 
hlbitioQ,  but  meant  oertiorari,  or  some  other 
known  mode  of  review.  We  are  not  willing 
to  impute  such  Ignorance  to  the  I«gl8la- 
ture  as  would  lead  to  the  conclusion  that 
they  did  sot  know  the  difference  between 
prohibition  and  certiorari  as  a  mode  of  re- 
view. We  think  the  Legislature  meant  ]ust 
what  la  conveyed  by  the  language  employed, 
and  that  they  Intended  to  do  just  what  was 
done,  make  the  ruling  reviewable  "by  means 
of  a  writ  of  prohibition."  It  may  further  be 
said  that  it  was  competent  for  the  Legisla- 
ture to  create  new  writs,  and  ttiat  such  Is 
the  eftect  of  the  enactment  It  may  be  con- 
ceded that  it  was  within  the  power  of  the 
Legislature  to  create  new  writs;  bnt  no 
new  writ  was  created.  We  look  in  vain  for 
the  provisions  or  terms  of  a  new  writ,  or  for 
any  procedure  to  invoke  or  enforce  it.  If  we 
are  authorized  to  say  that  a  new  writ  was 
created  because  the  Legislature  said  the  rul- 
ing may  be  reviewed  "either  on  appeal  or 
by  means  of  a  writ  of  prohibition,"  then  why 
not  also  say  a  new  appeal  was  created  which 
must  be  prosecuted  In  accordance  with  the 
provisions  of  the  enactment?  The  answer 
readily  is:  Ho  such  proviaiona  were  enacted, 
and  that  the  appeal  mentioned  in  the  enact- 
ment refers  to  appeals  taken  from  Justice's 
courts  to  the  district  court  as  provided  by 
the  Code  of  Civil  Procedure.  Likewise  the 
phrase  "by  means  of  a  writ  of  prohibition' 
can  only  mean  according  to  the  procedure 
and  practice  applicable  to  writs  of  prohibi- 
tion. The  Legislature  did  not  create  a  new 
writ,  but  made  the  ruling  reviewable  by  pro- 
iilbltlon  in  accordance  with  the  practice  and 
procedure  applicable  to  such  a  proceeding, 
and  thus  created  an  entirely  new  and  addi- 
tional function  of  the  writ  of  prohibition  and 
gave  it  an  office  unknown  to  Jurisprudence. 
We  are  of  the  opinion  that  the  portion  of  the 
enactment  extending  and  enlarging  the  office 
of  the  writ,  as  was  here  attempted,  Is  void, 
and  that  the  writ  of  prohibition  was  there- 
fore not  available. 

Though  it  should  be  held  that  the  ruling  of 
the  Justice's  court  was  reviewable  on  prohibi- 
tion, nevertheless  the  judgment  of  the  district 
court  cannot  be  upheld.  The  district  court 
did  not  merely  review  the  ruling  of  the  Jus- 
tice, with  respect  to  his  refusal  to  dismiss  the 
action  upon  the  showing  made  before  him, 
Out  "upon  the  testimony  and  proofs  of  the 
respective  parties"  determined  anew  the  facts 
set  forth  in  the  affidavits  filed  in  the  court 


below,  and  as  conclusions  of  law  found  that 
the  suit  commenced  In  the  Justice's  court  was 
brought  in  the  wrong  precinct,  and  that 
therefore  the  justice  was  without  jurisdic- 
tion. In  other  words,  instead  of  reviewing 
the  ruling  of  the  justice  court,  the  district 
court  tried  the  matters  de  novo.  Its  inquiry 
ought  to  have  been  confined  to  a  review  of 
the  proceedings  before  the  justice,  and  not 
a  trial  of  the  matters  as  at  large  and  anew, 
as  was  done. 

For  the  reasons  hereinbefore  given,  the 
judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded,  with  directions  to  the 
district  court  to  dismiss  it  Costs  to  appe- 
lant 

McCABTY,  C  J.,  and  FRICK,  J.,  concur. 


SCHWEDBS  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Feb. 
4,  1909.) 

Commerce  ({  65*)  —  Pubchasb  or  Intoxioa- 
TiNO  LiquoB  roa  Pbivatk  Use— Poweb  or 
State  to  Prohibit. 

Under  subdivision  3,  |  8,  art.  1,  Const 
D.  S.,  commonly  referred  to  as  the  "interstate 
commerce  clause"  of  the  Constitution,  a  resident 
of  one  state  has  the  right  to  have  shipped  to 
him  from  another  state  alcoholic  liquors,  when 
oidered  by  him  for  his  and  his  family's  use,  and 
to  keep  the  same  for  such  use;  and  the  state 
cannot,  under  its  police  power,  enact  laws  so 
as  to  substantially  liamper  or  burden  such  con- 
stitutional right  to  have  such  shipment  made 
and  to  receive  and  retain  the  same  for  personal 
use. 

[Ed.  Note. — ^For  other  cases,  see  Commerce, 
Cent  Dig.  S  92;   Dec.  Dig.  {  55.*] 

(Syllabus  by  the  Supreme  Court.) 

Error  from  Grant  Coun^  Court;  H.  H. 
Rogers,  Judge. 

William  Schwedes  was  convicted  of  crime, 
and  brings  error.    Reversed  and  remanded. 

Sam  P.  Ridings,  for  plalntlft  In  error. 
Fred.  S.  Caldwell,  for  the  State. 

BAKER,  J.  The  record  discloses  the  fact 
that  there  was  involved  in  this  case  a  con- 
struction of  the  clause  in  the  United  States 
Cornstltution  commonly  known  as  the  "inter- 
state commerce  clause."  The  law  creating 
this  court  contains  the  following  provisions: 
"If  In  any  cause  appealed  to  the  Criminal 
Court  of  Appeals,  in  which  the  construction 
of  the  Constitution  of  this  state,  or  of  the 
United  States,  or  any  act  of  Congress  is 
brought  In  qyestlon,  the  said  Criminal  Court 
of  Appeals  shall  certify  to  the  Supreme  Court 
of  the  state,  the  question  involving  the  con- 
struction of  the  Constitution  of  this  state,  or 
of  the  United  States,  or  any  oct  of  Congress, 
for  the  final  determination  of  the  question  so 
certified.  Thereupon  all  further  proceedings 
in  said  cause  in  the  Criminal  Court  of  Ap- 
peals shall  await  the  decision  of  the  Supreme 
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Court  upon  snch  questl<».  Upon  the  fbuil 
decision  of  such  question  by  the  Supreme 
Court,  said  Supreme  Court  sliall  certify  Its 
decision  on  such  question  to  the  Criminal 
Court  of  Appeals,  and  said  decision  of  such 
question  by  the  Supreme  Court  shall  govern 
said  Criminal  Court  of  Appeals." 

In  conformity  with  this  section  of  the  stat- 
ute,  the  constitutional  question  involved  In 
this  case  was  certified  to  the  Supreme  Court 
for  its  determination.  In  answer  to  this 
certificate  we  have  received  the  following 
opinion  of  the  Supreme  Court : 

On  Certificate  from  the  Criminal  Court  of 
Appeals. 

William  Schwedes  was  convicted  of  con- 
veying intoxiratiDf;  liquor  from  one  place  in 
the  state  to  another,  Hueh  liquor  not  having 
been  lawfully  purchased  as  authorized  by 
the  Constitution  of  the  state,  and  he  brought 
error  to  the  Criminal  Court  of  Appeals  which 
court  certifies  the  question  to  the  Supreme 
('ourt  as  involving  the  con.struction  of  Const, 
(Bunn's  Ed.)  |  40f)  (Gen.  St.  1908,  p.  162), 
prohibiting  the  shipment  or  conveyance  of  in- 
toxicating liquor  from  one  place  in  a  state  to 
another,  except  the  conveyance  of  a  lawful  pur- 
chase.    Reversed. 

This  cause  was  certified  from  the  Criminal 
Court  of  Appeals  to  this  court,  as  involving 
the  construction  of  that  part  of  the  Constitu- 
tion of  the  state  of  Oklahoma  which  prohib- 
its the  shipment  or  conveyance  of  intoxica- 
ting liquors  from  one  place  in  the  state  to  an- 
other place  therein,  except  the  conveyance  of 
a  lawful  puTcliase.  Section  409  of  Bunn's  Edi- 
tion of  the  Constitution;   Uen.  St  1906,  p.  162. 

The  plaintiff  in  error  was  convicted  on  tne 
9(Hh  day  of  December,  1007,  in  the  county 
court  of  Grant  county,  iu  a  prosecution  by  in- 
formation which  charged  that  be,  the  defendant 
in  the  trial  court,  did  on  the  20th  day  of  Decem- 
ber, 1907,  in  Grant  county,  unlawfully  and 
willfully  carry  and  convey  certain  intoxica- 
ting liquors,  to  wit,  12  quarts  of  whisky,  from 
one  place  in  said  state,  to  wit,  the  depot  of  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, in  Pond  Creek,  in  Grant  county,  to  an- 
other place  in  said  state,  to  wit,  the  livery 
ham  of  said  Schwedes  in  Pond  Creek,  said 
liquors  not  having  been  lawfully  purchased  as 
authorized  by  the  Constitution  of  the  state  of 
Oklahoma. 

The  defendant  in  said  court  asked  for  sev- 
eral instructions,  which  were  refused  by  the 
court,  in  words  and  figures  as  follows,  to  wit: 

"No.  7.  If  yon  find  the  liquor  charged  to 
have  been  carried  by  the  defendant  had  just 
been  imported  by  a  common  carrier,  from  some 
person  in  another  state  of  this  Union,  and  that 
the  same  was  imported  for  the  personal  use  of 
the  defendant,  then  the  defendant  had  a  right 
to  receive  and  carry  and  convey  the  same  to 
his  own  house  or  apartment,  in  the  original 
package,  for  bis  personal  use,  as  long  as  there 
was  no  intent  on  his  part  to  sell  or  dispose  of 
the  same  contrary  to  law,  or  to  put  the  same  to 
an  unlawful  use."  "Refused:  Exception  to 
defendant.     H.  H.  Rogers,  County  Judpe." 

"No.  8.  If  you  find  that  the  liquor  which  was 
charged  to  have  been  carried  by  the  defend- 
ant was  in  the  original  package  and  the  prop- 
erty of  the  defendant,  and  had  been  Imported 
from  another  state  or  foreign  country  by  a 
common  carrier  for  his  own  personal  use  and 
consumption,  and  not  for  the  purpose  of  sale, 
barter,  or  exchange,  then  you  should  find  the 
defendant  not  guilty."  "Refused:  Kxception 
to  defendant.     tL.  H.  Rocers,  County  Judge." 

"No.  10.  You  are  instructed  that  if  jou  find 
that  the  defendant  did  carry  the  intoxica- 
ting liquors  charged  !u  the  Information,  and 
that  the  same  was  imported  from  a  foreign 


state  or  ooimtitT,  for  hta  oim  nse  and'  «onsnmp- 
tlon  and  no^,  for  the  purposes  of  barter,  sale 
or  exchange,  then  the  defendant  had  a  right 
to  receive  the  same  and  carry  it  to  his  own 
apartments,  in  the  original  package  that  it 
was  shipped  in,  so  long  as  he  did  not  convert 
the  same  for  any  other  use."  "Refused:  Ex- 
ception to  defendant.  H.  H.  Rogers,  County 
Judge." 

These  instructions  were  based  upon  the  tes- 
timony of  the  defendant  himself,  which  is  sub- 
stantially to  the  effect  that  he  had  gotten  a  box 
of  liquor  at  the  depot  at  Pond  Creek,  and  had 
started  to  take  it  to  ht»  home,  and  whilst  he 
was  on  his  way  thereto  he  was  aneated  by  the 
sheriff  of  Qrant  county  and  taken  to  his  liv- 
ery barn,  where  the  box  was  opened  and 
the  contents  seized  by  the  officer;  that  the  liq- 
uor he  was  carrying  was  shipped  to  him  by 
Stulz  Bros^  liouor  dealers,  at  Kansas  City. 
Mo.;  that  said  liquor  was  shipped  to  him 
by  said  Stulz  Bros.  In  the  pursuance  of  an 
agreement  had  with  a  salesman  in  the  employ 
of  said  Stulz  Bros.,  who  stated  to  said  de- 
fendant that  he  would  send  him  something  to 
drink  Christmas;  that  he  got  the  liquor  for 
himself  and  family,  for  their  own  use,  for  a 
"Christmas  drink,"  as  said  by  the  defendant. 

The  requested  instructieos  en  tht  part  of 
the  defendant  in  the  trial  court  presented  the 
question  of  the  right  of  a  person  to  purchase 
In  good  faith  for  his  own  use,  intoxicating 
liquors  in  a  foreign  or  another  state,  and  have 
same  sent  to  him  by  express  or  ether  means  of 
transportation,  and  whether  the  consignee 
might  go  to  the  express  office  or  depot  and  re- 
ceive the  liquor  so  purchased  and  carry  same 
to  bis  residence  for  his  nse. 

The  refusal  of  the  trial  court  to  give  the  in- 
structions requested  is  assigned  as  error  in  the 
Criminal  Court  of  Appeals,  and  it  was  consid- 
ered by  that  court  that  the  construction  of  the 
Constitution  is  brought  into  question,  and  this 
proceeding  is,  by  virtue  of  the  provisions  of 
section  2,  art.  1,  c.  28,  p.  291,  of  the  Session 
Laws  of  Oklahoma,  1907-08  (section  2214,  art. 
12,  Gen.  St.  1908)  certified  to  this  court. 

WnxiAMH,  C.  J.  (after  stating  the  facts  as 
above).  It  is  insisted  by  the  plaintiff  in  error 
that  that  portion  of  the  prohibition  article 
which  provides  that  "any  person,  •  •  •  iirho 
shall  ship,  or  in  any  other  way,  convey  such 
liquors  from  one  place  within  this  state  to  an- 
other place  therein,  except  the  conveyance  of 
a  lawful  purchase  as  herein  authorised,  shall  be 
punished,  •  •  • "  is  repugnant  to  the  third 
clause  of  section  8,  art.  1,  of  the  Constitution 
of  the  United  States,  commonly  referred  to 
as  the  "interstate  commerce  clause"  of  the 
Constitution,  wherein  the  power  is  delegated 
to  the  Congress  of  the  United  States  to  regu- 
late commerce  with  foreign  nations  and  among 
the  several  states  and  with  the  Indian  tribes. 

Under  the  provisions  of  said  prohibition  ar- 
ticle, there  is  an  attempt  to  prevent  all  persons 
from  shipping,  or  in  any  way  conveying  in- 
toxicating liquors  from  one  place  within  this 
state  to  another  plaoe  thereui,  exceirt  a  pur- 
chase from  the  state  agency.  On  the  part  of 
the  defendant  in  error,  it  is  insisted  that  that 
portion  of  the  act  of  Congress  approved  Au- 
gust 8,  1890,  entitled  "An  act  to  limit  the  ef- 
fect of  the  regulations  of  commerce  between 
the  several  states  and  with  foreign  countries  in 
certain  cases,"  otherwise  known  as  the  "Wil- 
son Act"  (Act  Aug.  8,  1890,  c.  728,  2G  Stat. 
313  (U.  S.  Comp.  6t  1901,  p.  8177]),  permits 
the  adoption  and  enforcement  at  said  provi- 
sion in  the  prohibition  article.  It  reads  as 
follows:  "Tnat  all  fermented,  distilled,  or 
other  intoxicating  liquors  or  liquids  transport- 
ed into  any  state  or  territory,  or  remaininK 
therein  for  use,  consumption,  sale  or  storage 
therein,  shall,  upon  arrival  in  such  state  or  ter- 
ritory, be  subject  to  the  operation  and  effect  of 
the  law  of  such  state  ot  territory  enacted  in  the 
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exercise  of  ita  poUee  powere,  to  the  same  ex- 
tent and  in  the  ume  manner  as  thongh  such 
liquors  or  liquids  had  been  produced  in  such 
state  or  territory,  and  shall  not  be  exempt 
therefrom  by  reason  of  being  introduced  there- 
in in  original  pactcages  or  otherwise." 

In  the  cnae  of  Vance  t.  Vandercoofc  Com- 
pany, 170  U.  S.  452,  18  Sup.  Ct  679,  42  L. 
Ed.  1100,  Mr.  JuBtlce  White,  in  delivering  the 
opinion  of  the  court,  said:  "But  the  right  of 
persons  in  one  state  to  ship  liquor  into  an- 
other state  to  a  resident  for  its  own  nse  is  de- 
rived from  the  Constitution  of  the  United 
States,  and  does  not  rest  on  the  grant  of  the 
State  law.  Either  the  conditions  attached  by 
the  state  law  unlawfully  restraiu  the  right, 
or  they  do  not.  If  they  do,  •  •  •  then  they 
are  void.  If  they  do  not,  then  there  is  no 
lawful  ground  of  complaint  on  the  subject. 
We  are  thus  brought  to  examine  whether  the 
regulations  imposed  by '  the  state  law  on  the 
right  of  the  residents  of  other  states  to  ship 
into  the  state  of  South  Carolina  alcoholic  liq- 
uor to  the  residents  of  that  state,  when  ordered 
by  them  for  their  use,  are  so  onerous  and  bur- 
densome in  their  nature  as  to  substantially  im- 
pair the  right;  that  is,  whether  they  so  ham- 
per and  restrict  the  exercise  of  the  right  as  to 
materially  interfere  with  or,  in  effect,  pre- 
vent its  enjoyment."  The  court  further  said, 
on  page  450  of  170  U.  S.,  page  681  of  18  Sup. 
Ct.  (42  L.  Ed.  1100):  "Conceding,  without  de- 
ciding, the  power  of  the  state,  where  it  has 
placed  'the  control  of  the  sale  of  all  liqnor 
within. the  state  in  charge  of  its  own  officers, 
to  provide  an  inspection  of  liquors  shipped  iu- 
to  a  state  by  residents  of  other  states  for  use 
by  residents  within  the  state,  it  is  dear  that 
such  a  law  to  be  yalid  most  not  sufaetantially 
hamper  or  burden  the  constitutional  right  oo 
the  one  hand  to  make,  and  on  the  other  to  re- 
ceive, such  shipment." 

In  the  case  of  Hermann  y.  Sonthem  By.  Co., 
203  U.  S.  277,  27  Suif.  CL  107.  51  I*  Ed.  178, 
Mr.  Justice  White,  in  delivering  the  opinion 
of  the  court,'  said:'  "And  in  this  case  we  deal 
only  with  the  power  of  the  state  to  enforce 
its  police  regnlattons  against  goods  irtthe  ebtx- 
acter  of  those  enumerated  in  the  Wilson  act, 
the  subject  of  interstate  commerce,  before  de- 
livery. We  must  not  be  understood  as  In  any 
way  limiting  or  restricting  the  mling  made  in 
Vance  v.  Vandercoolc  Co.,  •  •  •  upholding 
the  right  of  a  citiKn  of  one  state  to  bring 
from  another  state  into  the  state  of  his  resi- 
dence, and  keep  therein,  for  his  personal  use, 
the  merchandise  referred  to  in  the  Wilson  act. 
In  other  words,  as  in  the  case  at  bar,  delivery 
had  not  taken  place  when  the  seisures  were 
made,  and  the  control  of  the  state  over  the 
goods  had  not  attached.  We  are  not  called 
upon  to  consider  whether,  if  the  power  of  the 
state  had  attached  by  delivery,  tha  state  might 
not  have  levied  upon  the  goods  on  the  charge 
that  they  had  not  been  bona  fide  brought  into 
the  state,  and  were  not  held  by  the  consignees 
for  their  personal  use,  and,  therefore,  were  not 

within  the  ruling  in  Vance  v,  Vaudercook  Co. 
•    *    • " 

The  principle  of  law  covered  by  the  instruc- 
tions was  within  the  mie  as  announced  by 
Mr.  Justice  White  in  Vance  v.  Vandercook  Co. 
and  Heymanu  v.  Southern  Kailway  Co.,  supra, 
in  construing  said  part  of  the  Wilson  act  and 
the  interstate  commerce  clause  ot  the  Comti- 

tUllOD. 

It  is  not  essential  for  the  deciaion  of  this  case 
that  we  pass  upon  the  following  qaestions:  (1) 
After  delivery  has  been  made  by  the  carrier 
to  the  consignee,  nuder  the  laws  in  Oklahoma, 
can  the  state  levy  npon  said  goods  on  the 
charge  that  they  have  not  been  bona  fide  bronght 
into  the  state,  and  held  by  the  consignee  for 
his  pwsonal  use  or  that  of  his  family?     (2j 


Although  sach  goods  may  not  be  brought  into 
the  state  for  the  personal  use  of  the  consignee 
or  his  family,  but  for  the  purpose  of  sale, 
which  is  prohibited  under  the  state  law,  can 
such  consignee  be  prevented  from  receiving  and 
transmitting  the  same  to  his  home,  place  of 
business,  or  storage  house?  These  questions 
are  reserved. 

The  instructions  are  at  all  events  sufficiently 
favorable  to  the  state.  It  follows  that  the  in- 
structions numbered  7,  8,  and  10,  requested 
by  the  defendant  in  the  trial  court  should  have 
been'  given.     All  the  Justices  concur. 

In  compliance  with  the  statute  hereinbe- 
fore quoted,  and  aa  decided  by  the  Supreme 
Court,  this  case  la  reversed  and  remanded. 

FUBMAN,  P.  X,  and  DOYLE,  J.,  concur. 


SILVBRSTONE  et  al.  t,  HANI.EY  et  at. 
(Supreme  Court  of  Washington.    Nov.  2,  1900.) 
%.  Appeai.  and   Ebbob   (f  907*)  —  Pbgbump- 

TIONS— FlNDINOS    BESFONBIVB    TO    Plcad-- 
IN08. 

Findings  of  fact  will  be  presumed  responsive 
to  the  pleadings,  in  the  absence  of  any  state- 
ment of  facta  or  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fg  2911,  3«73j  Dec.  Dig.  i 
907.*1 

2.  Tbiai.  (1388*)— Findinqs  or  Fact— Incon- 

SIBTENT  FlMDINGB. 

Where  findings  of  fact  are  not  consistent, 
if  there  is  one  or  more  supporting  the  decree,  it 
will  be  upheld. 

[Ed.  Note'.- For  other  cases,  see  Trial,  Cent. 
Dig.  I  646;   Dec.  Dig.  {  888.*] 

3.  Advehsu  Possession  (f  60*)- Recoonition 
op  Sttpebiob  Title— Taking  Tax  Cebtipi- 

OAXK. 

The  taking  of  a  tax  certificate  by  a  person 
in  adverse  possession  of  land,  assessed  to  an 
unknown  owner,  was  not  a  recognition  of  a 
superior  title,  inconsistent  with  the  claim  Of 
ownership. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, C^ent.  Dig.  H  255,  256,  259;  Dec.  Dig. 
i  60.*I 

4.  Advebbb  Possession  (|  86*)— Payment  of 
Taxes— Necessity. 

The  najment  of  taxes  by  a  person  in  pos- 
session ot  land  is  not  necessary  in  order  that 
the  possession  may  ripen  into  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  I  504 ;   Dec.  Dig.  {  86.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;    R.  B.  Albertson,  Judge. 

Action  by  Sadie  Silverstone  and  others 
against  A.  M.  Hanley  and  others.  Decree  for 
defendants,  and  plaintlfTs  appeal.    Affirmed. 

Judd  &  Olson,  for  appellants.  Yince  H. 
Faben,  8.  II.  Kelleran,  and  B.  A.  Wrlgbt, 
for  respondents.         , 

60SB,  J.  This  la  an  action  to  quiet  title 
to  certain  real  estate.  From  a  decree  in 
faror  ot  the  respondents,  the  case  was  ap- 
pealed to  this  court. 

The  only  question  presented  la  whetker 
the  findings  of  fact  and  oonduslons  of  law 
support  the  decree.     In  the  absence  of  any 
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statement  of  Ibcts  or  bill  of  ezc^tlons^  the 
findings  will  be  prestimed  to  be  responfdre  to 
the  pleadings.  The  court  found  that  the  re- 
spondent Hanley  entered  Into  the  posses- 
sion of  the  premises  prior  to  the  year  18S8 
under  claim  of  right  and  title;  that  he  fenced 
the  laxd  with  a  solid  fence,  planted  an  or- 
chard thereon ;  that  he  continued  In  the  open 
and  notorious  possession  thereof  under  sacb 
claim  of  right  until  the  year  1901,  when  he 
sold  and  conveyed  the  same  to  the  respond- 
ent Ham  and  his  wife;  that  Harn's  wife 
died  intestate  before  the  commencement  of 
the  action,  leaving  her  surviving  her  husband 
and  five  minor  children,  the  co-respondents. 
The  court  further  found  "that  the  defendant 
Ham  and  the  defendant  Hanley  and  the  mi- 
nor heirs  of  Adela  Ham  have  continuously 
for  more  than  10  years  prior  to  the  com- 
mencement of  this  action  openly  and  noto- 
riously held,  maintained,  and  occupied  the 
said  premises  to  the  exclusion  of  all  other 
persons,  including  the  plaintltC  and  those  by, 
tbrougli,  and  under  whom  the  said  plaintiffs 
claim  title."  The  findings  are  substantially 
reiterated  In  the  conclusions  of  law.  The 
decree  was  that  the  respondents  "are  the 
owners  of  the  legal  and  equitable  title"  to 
the  land. 

The  appellants,  the  owners  of  the  record 
title,  assert  that  other  findings,  which  we 
shall  notice,  destroyed  the  efficacy  of  a  find- 
ing of  title  by  adverse  possession.  The  sub- 
stance of  the  findings  relied  upon  by  the  aiH 
pellants  is  that  in  the  mouth  of  November, 
1880,  the  respondent  Hanley  received  a  de- 
linquency tax  certificate  upon  the  premises 
for  the  years  1893  to  1809,  both  years  inclu- 
sive, the  premises  having  been  assessed  to 
an  unknown  owner;  that  he  continued  to  pay 
the  taxes  to  and  including  the  year  1901,  and 
that  his  co-respondents  thereafter  x>ald  the 
taxes.  In  effect,  the  appellants  urge  that  the 
taking  out  of  the  delinquency  tax  certificate 
by  the  respondent  Hanley  was  inconsistent 
with  the  claim  of  ownership,  and  that  the 
findings  as  an  entirety  negative  a  title  by 
adverse  possession.'  GMng  the  findings  first 
mentioned  a  liberal  interpretation,  as  we 
think  we  must,  when  read  In  connection 
with  the  decree,  they  are  snfBcient  to  es- 
tablish an  adverse  possession  taken  and  held 
in  good  faith  under  a  claim  of  right  for  the 
statutory  period.  Where  the  findings  are  not 
consistent  with  each  other,  If  there  is  one  or 
more  which  support  the  decree,'  It  will  be 
upheld.  Howey  v.  Bingham,  14  Wash.  450, 
44  Pac.  880.  However,  the  appellants'  con- 
tention that  the  taking  out  of  the  tax  certifi- 
cate Is  a  recognittoB  of  a  superior  title  is.  not 
tmable.  The  payment  of  taxes  by  the  party 
In  possession  Is  not  necessary  in  order  that 
the  possession  may  ripen  Into  a  title.  John- 
scA  V.  Conner,  48  Wash.  431,  03  Pac.  914.  In 
the-  instant  case:,  as  we  have  seen,  the  land 
waa  assessed  to  an  unknown  owner.     The 


property  was  taxable,  and  the  taking  of  the 
tax  certificate  was  but  a  recognition  of  the 
taxing  power  of  the  state.  The  respondent 
could  have  paid  the  taxes  without  recog- 
nizing a  superior  title,  and  we  do  not  regard 
the  acceptance  of  the  certificate  as  having 
any  greater  force.  This  view  finds  support  In 
the  following  cases:  In  Griffith  v.  Smith,  27 
Neb.  47,  42  N.  W.  749,  It  was  held  that  the 
rights  of  a  party  In  adverse  possession  of 
land  were  not  Impaired  by  the  purchase  of 
a  tax  certificate  and  accepting  and  recording 
a  tax  deed,  and  that  such  act  conld  not  be 
treated  as  an  abandonment  of  the  possession 
or  an  acknowIed$!;ineut  of  the  superior  title  of 
the  original  and  former  owner.  The  same 
view  was  announced  In  Hayes  v.  Martin,  45 
Cal.  659.  In.  Cannon  v.  Stockmon,  36  Cal. 
535,  95  Am.  Dec.  205,  the  refusal  of  the  court 
to  instruct  the  Jury  that  "a  party  In  posses- 
sion of  premises  claiming  to  own  the  same 
may  buy  bis  peace  by  purchasing  any  out- 
standing title  or.  claim  of  title  without  ad< 
mittlng  such  title  or  claim  of  title  to  be  val- 
id" was  held  to  be  error.  In  the  case  last 
cited  the  court,  speaking  of  one  In  possession 
who  purchased  an  adverse  claim,  said:  "He 
has  a  right  to  quiet  his  possession  and  pro- 
tect himself  from  litigation  In  any  lawful 
mode  that  appears  to  him  most  advantageous 
or  desirable."  The  following  cases  support 
the  view  we  have  announced:  Mather  v. 
Walsh,  107  Mo.  121,  17  S.  W.  755;  Omaha, 
etc.,  Ia  &  T.  Co.  y.  Hansen,  32  Neb.  449,  49 
N.  W.  456;  Meyer  ▼.  Hope,  101  Wis.  123,  77 
N.  W.  720;  Singer  Mfg.  Co.  v.  Tillman,  3 
Ariz.  122,  21  Pac  818. 
The  decree  will  thertfore  be  affirmed. 

RUDKIN,  C.  J.,  and  FULLEUTON,  CHAD- 
WICK,  and  MORRIS,  JX,  concur. 


CITY  OPCHEHAMS  v,  COUT  et  al. 
(Supreme  Court  of  Waahington.    Nov.  2,  1909.) 

1.  MtrwTciPAi,  CoBPOHATtoi^s  (S  339»)— Pub- 
lic iMPRovKMEWTs— Assessments— Estimat- 
ed Cost, 

A  city  council  is  in  j^npral  bomid  by  the 
amount  of  the  estimated  ooat  of  a  speoial  im- 
provement, and  cannot  without  proper  notice  to 
the  property  owner  provide  for  the  expenditure 
of  a  greater  snra. 

[Ed.  Note. — Por  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  809;  Dec  Dig.  I 
339.*] 

2.  MCNICIPAt,  COBPOBATIONS  (f  444*)  —  Spi- 

ciAi.  AssBSSMENT-^UDOMENT— Statutes. 
Laws  1003,  p.  231,  c.  124,  declares  that  in 
proceedings  for  the  enforcement  of  special  as- 
sessments, where  the  work  has  been  done  which 
would  be  property  chargeable  on  the  property 
assessed,  a  recovery  shall  be  permitted  to  the  ex- 
tent of  the  proper  proportion  of  the  value  there- 
of, chargeable  en  the  land,  notwithatanding  any 
informalities  in  the  proceedings.  HeU,  that 
where  the  estimnted  cost  of  a  public  improve- 
meot  was  $0,000.  end  the  city  permitted  an 
expenditure  therefor  of  $14312.50,  without  prop- 


*iror  ou«r  csms  Me  muds  topic  ud  lecUon  MUMBlSU  la  Dec-*  Am.  Digs.  U07  to  date,  *  Rtporter  lBd«a«a 


Digitized  by 


Google 


WtOL} 


DENNBT  IT.  JIOSXHWBBTKUr  OBBDIT  ASS'N. 


(769 


.waa  still  subject  to  assowment,  tor  it*  proper 
proportion  of,  the  original  estimate. 

[Ed.'  Note.— For  other  cases,  see  Municipal 
Contorations,  Cent  Die.  I  lOM:   Dec  Dig.  i 

,.  Ka  Banc.    On  rebeuing.    Denied. 
.  For  former  opinion,  pee  102  Paa  -1027. 

.  GHADWICK,  J.  A  petition  toit  «  rehetw- 
Ing  of  tills  case  liaa  been  .flled,  in  wUcto 
It  was  urged  that  t^e  court  erred  in  not 
boldins  the  special  assessmept  void.  Many 
authorities  are  cited  to  sustain,  ttie  conten- 
tion of  tlie  respondents  tliat  the  conncil  can- 
not, by  resolution  and  without  notice  to  the 
property  owner,  provide  for  an  assessment, 
or  let  a  contract  In  excess  of  the  amount  of 
the  estimated  cost,  of  which.. sum  the  prop- 
erty owner  has  bad  due  noUce.  .We  ac- 
knowledge It  to  be  the  general  rule  that  the 
council  Is  bound  by  the  amount  of  the  .esti- 
mated cost  of  a  Qpecial  improvement,  and 
cannot  without  proper  notice  to  the  proper- 
ty owner  provide  for  the  expenditure  of  a 
freater  sum;  but  In  our  judgment  taws 
903,  p.  231,  c.  124,  is  controlling.  The  stat- 
ute referred  to  Is  Quoted  in  the  main  opin- 
ion ;  but  in  aid  of  our  present  argument  the 
following  is  apropos:  ^And  in  any  such  pro- 
■  ceedlngs  where  the  court  trying  the  sam6 
shall  be  satisfled  tbat  the  work  has'  been 
done  or  material  fnrnisbed,  which  according 
to  the  true  intent  of  tiie  act  would  be  proper- 
ly diargeable  npota  a  lot  or  land  through 
©r  by  which  the  street,  alley  or  highway  im- 
proved or  reitalred  may  pass,  a  recovery 
shall  be  permitted  or  cbarge  enforced  to  the 
•rtent  of  the  proper  proportion  dt  the  value 
of  the  wortr  or  material  which  woiihl  be 
chargeable  on  sadi  lot  or  land-  notwithstand- 
ing any  informalltlefl,  'Irvegnlaritlefl  or  de- 
Mcts  In  any-  of  tbe  proeeedlngs  of  wch  mn- 
nlclpal  oorpontloa  or  Its  olBcMtf."  It  wnl 
b»  nen  that  It  wa»  tiM  «vld«Bt  Intent  «( 
fKe  Legtslaltoe  to  so  framis  the  law  that 
peaiMrty  which  bad  received  the- lawful  ben- 
•atrof  an  ImprweKMitt  should  maet  ttas  cost 
th6re(tf  in  mch  an-  amoont  at,  accordiig  to 
tbe  true  intent  and  neentng  of  the  act,  wonld 
be  profwrly.  chkrgeabla  against  lb'  In  the 
flSM  at  bar,  ttie  eonncU  bad  jarlsdlctlen  to 
1«T7  an  assessment  nwt  sKOeedlng  fS.'OOO;  B» 
ywid  tUa  it  could  not  c»  wtthont  notice  t 
tat  tbe  fact  that  It  did  ao  does  Bot  pMTWt 
a  levy  <or  the  fiiU  anmont  of  tboovigiiMil 
estimate,  for,  by  the  very  terms  of  tbe  act, 
the  JniisdictiOB  of  the  eeuncU  la  preaqrved, 
to  the  end  tbat  a  recovery  may  be  had  f> 
pie  limit  o£  compUanc*.  disregarding  ail  in- 
formalities, irregularities,  or  defects  in  the 
proceedings  leading  op  to  the  final  asseaa- 
ment 

It  is  also  urged  tb^t.  If  it  was  the  in- 
tention of  the  court  to  hold  that  the  assesa- 
inent  should  be  limited  to  the  amount  of 


MMD  m  ttcsrlMle  dMEloraiTeoted,  It  tn» 
not  made  clear  by  our  tseneit  opinion.  We 
liad  Btipposed  that  tbls  followed  as  a  logical 
deduction  from  our  reasoning.  If  it  does 
not,  it  may  now  bfr  Ondatatood  that  we  faoki 
that  the  aflsessment  eaade  by  the  olty  of 
Chehalla  was  not  avoided  by  tbe  fact  that 
The  dost  Of  the. work  was  $i4«812.50.  whereas 
the  cost  as  estimated  in  the  original  notice 
was  but  fftOOO;  ti^at  the  act  of  tbe  council 
In  so  proceeding  was  a  mere  Inegnlarity,  and 
to  the'  extent  of'  the  original  estimate,  or 
$6,000,  It  has  full  power  to  levy  upon  eadi 
lot  or  Iract  affected  its  proper  proportion  of 
the  coat  according  to  the  trne  Intent  and 
meaning  of  tbe  law. 
Tbe  petition  for  rehearing  is  denied. 

FUUiEKTON,  GOSB,  C90W,  and  MOB- 
UIS,  JJ.,  eoncnr. 


(5S  Wuh.  S31) 
DBNNBX    T.    NOBTHWESTERN    CREDIT 
ASS'N  et  al. 

(Supreme  Ooort  «f  WaaUngtoa,   Oct  29, 1909.) 

1.  LiBBX  ARO   SUkRDKB  (|   19*}— MBARTIIO  Of 
LlBELOtTS  WOBOS. 

Alleged  Ub|»lops  words  ajtionld  b«  constroed 
by  the  court  in  their  natural  and  obvioua  senscv 
unless  they  are  amblguoos. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  i|  98,  09 ;  Dec.  Dig.  1 19.*] 

2.  LiBIX,    ANU    SlANDEB    ({    86*)— PLEADING-^ 
■  OFrtCE  OF  INITCENDO.  ' 

The  office  of  the  innnenda  is  to  apply  the 
libel  to  a  person,  or  to  connect  such  person 
with  a  place  or  thing  of  evil  repute,  and  cannot 
be  relied  on  to  make  words  otherwise  unobjec- 
tionable tiH  basis  of  'a  recovery. 

[Bd.   Note.— Fo^  otilet  cases,  see  t/ibel  ati<1 
Blander,  Gent  Dig:  |  2QS;  Dea  Dig.  |  as.*j 

8.  Libel  aitd  8la«»bb  (|  8ft*)— LibkI  Paa  BK 

••rDAMAaiSi 

.Where  alleged  libeloua  words  are  in  tbea>> 
selyea  innocent,  and  do  not,,  without  tbe  aid  of 
special  knowledge  poAeSsefl'by  the  pkrties  con- 
cerned. Imply  malice  or  bildthe-  partv  coiaplain- 
ing  vut^o  public  cvntempt  or  ri^iciilet  or  ipaJw 
any  cliar^  involving  moral  turpitude,  or  touch 
him  in  his'  business,  the  words'  as  a  mie  ari^ 
not  libelous  pe^  sei  and  the  complaint  must  set 
forth,  pnwteely  in  .what  way  damages  resisted. 
[Eld.  INotci-^For  other  cases,  see  Libel  and 
^nder,  C^nt  Dig-  ff  J^S,  214>;   ,D«9..  Dig.  i 

4.  LiBKI.  AND   SLAJBtDEB   (|  123*)^LlBK]!:,  FBI 

Sb— Damages.  ,  . 

A  publication  by  a  mercAntile'  aeency  that 
any  iiKiulry  conceding  thef  credit  of  a''per80tt 
aaiaed  should  be  made  at-  the  ofBce  U  the  agency, 
that  the  information  it  bad  was  such  tbat  it 
preferred  to  furnish  tbe  information  qn  applica- 
tion, and  that  it  did  not  indicate  a  credit  rat- 
ingi  asade  because  the  agency  held  for-  Milec' 
tion  a  disputed  acconnt  against  sweb  penon,  waa 
not  lil>e1ous  per  se,  because  it  could  not  be  saia 
as  a  matter  of  law  that  the  publication  was 
mkde  to  coeroe  the  payment  of  nte  account. 
'  [Ed.  Note.— For' other' cases,  see  Libel  and 
Slander,. iCent  Dig.  f{  8S6>^M;  Deo.  Dig.  I 
W3,tj  .  • 
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&  lilBKL   Mto    SLAmUB'W    1%    44*)-Itttt. 
FXB  SS—DaIUlGBB. 

A  mercantile  agency  mwt  anawer  tor  any 
Ubelooa  pnbUeation  conoerniDg  a  peno&'i  ciedlt, 
and,  when  diatged  aa  tor  a  libel,  it  mast  ap- 
pear, when  the  worda  relied  on  axe  not  libelona 
per  M,,  that  aome  peeimlair  loaa  haa  been  aoa- 
talned. 

[Bd.  Note.— For  other  caaes,  aee  Libel  and 
Slander,  Cent.  Dig.  H  97,  137;  Dec.  Dig.  i| 
Vt,  44.*] 

6.  Libel  Ain>  BtiAnmoi  (§  89*>— Iabk.  Pkb 

Be— DAicAon. 

Where  a  loaa  of  endit  and  bnalneaa  la  diaxc- 
ed  aa  the  reault  of  libelona  worda  which  are  not 
Hbelboa  per  ae,  the  names  of  the  parties  who 
have  refased  credit  or  withdrawn  their  custom 
mnst  be  set  ont  Bpcdfically,  or  a  state  of  facta 
alleged  showing  this  to  be  impoaaible. 

[Bd.  Note.— For  other  cases,  see  Libel  and 
gbnder.  Cent  Dig.  U  213.  214;   Dec  Dig.  { 

Department  1.  Appeal  from  Superior 
CSoort,  Pierce  Connty;  M.  L.  Gliflord,  JTadge. 

Action  by  William  A.  Denney  against  the 
Northwestern  Credit  Aaaoclation  and  others. 
From  a  Judgment  soatalnlng  a  demurrer  to 
the  complaint,  plalntifT  appeals.    Affirmed. 

A.  A.  Howell,  for  appellant.  Gordon  tc 
Bomuni'  and  Hills,  Fletcher  A  Bmna,  tor 
re8p(mdeata> 

OHADWICK,  3.  We  are  aaked  to  deter- 
mine the  sufficiency  of  the  complaint  in  this 
action.  It  la  alleged,  in  aubsttnce :  That  the 
defendant  the  Nprthwestem  Credit  Aaaocla- 
tion maintains  a  collection  agency  and  had 
for  collection  an  account  againat  plaintifC. 
lAat  a  part  of  Ita  bnsineas  was  to  give  a 
commercial  rating  to  Indlvldnals  and  firms. 
That  the  Northwestern  Credit  Association 
pnblisbed  a  book  called  the  "Northwestern 
Credit  Book,"  also  called  the  "Oonfidoiitlal 
Credit  Reference  Book,"  which  Ik  dlstribnted 
anxtng  its  sabscriben  in  the  cities  of  Theoma 
and  Seattle.  That  among  others  the  nante 
of  plaintiff  appears  therein  as  follows:  "  'C 
Wm.  A  Denoey,  8415  N.  26th  St"  That  a 
key  appeared  In  the  bo<dE,  a  part  of  which  la 
as  follows:  "A  Key  to  Rating.  *A',  Gen- 
erally prompt  "B',  Good,  somewhat  slow. 
*C,  Inquire  at  office;  it  mnst  |ie  distinctly 
onderstood  that  this  does  not  indicate  a 
credit  rating,  hot  the  information  we  have  la 
•neb  that  in  Justice  to  the  pftrty  and  the  as- 
sociation we  prefer  to  fnmlsh  It  upon  ap- 
plication." That  such  pabllcation  was  false 
and  Itbelons  and  willfully  published  by  de- 
fMidant  association,  being  aided  and  assisted 
by  tlie  other  defendants,  for  tiie  purpose  of 
ooerdng  payment  of  a  disputed  account 
Plaintiff  further  alleges  that  he  has  been  re- 
fused credit  and  injured  in  bis  feelings  and 
reputation,  for  all  of  which  he  claims  gen* 
eral  damages. 

Tbe  trial  oonrt  evidently  sustained  the 
demurrer  of  the  several  defradants  upon  the 
theary  that  the  words  published  were  not 
actionable  per  se,  and,  for  the  want  of  an  al- 


legation of  speclBl  damages,  tbe  complaint 
did  not  state  a  cause  of  action.  Tbe  general 
rule  is  that  all  worda  alleged  to  be  libelona 
ahonld  be  considered  by  the  court  In  th^ 
natural  and  obvloua  sense  unless  they  bs 
ambiguoua.  Urban  v.  HeUnlck,  15  Wash.  IBS, 
40  Pae.  747.  TIM  office  of  tlie  innuendo  tn 
pleading  Is  to  aroly  the  libel  to  a  person,  or 
to  connect  such  person  with  a  place  or  thine 
of  evfl  r^mte,  and  cannot  bo  r^ed  on  to 
make  words  otherwise  unobjectionable  the 
basis  of  a  recovery.  28  Cyc.  449,  450;  New- 
ail,  Sland^  Sc  Libel,  p.  619;  Cdgers,  libel  It 
Slander,  p.  14)6  et  seq.;  Townsend,  Blander  ft 
Libel,  i  835.  In  all  charges  of  this  kind.  It 
is  the  duty  of  the  court  to  regard  the  words 
spoken  or  written  as  might  a  stranger  to 
the  parties,  and  if  they  be  In  themselves  and 
without  the  aid  of  the  innuendo  otherwise 
innocent,  and  if  they  do  not  In  tiiemselves 
and  without  the  aid  of  the  special  knowl- 
edge possessed  by  the  parties  concerned  Im- 
ply malice,  or  hold  the  party  out  to  public 
contempt  or  ridicule,  or  make  any  charge 
Involving  moral  turpitude,  or  touch  bim  In 
his  business,  or  subject  blm  to  an  Infamous 
punishment,  it  is  the  general  rule  that  they 
are  not  libelous  per  se.  If  the  words  do  not 
come  within  this  rule,  "it  Is  necessary  that 
the  declaration  ahould  set  forth  precisely  in 
that  way  tb^  damage  resulted.  It  )s  not  sof- 
fldent  to  allege  generally  that  the  plalntUt 
has  suffered  qieclal  damages,  or  that  the  par> 
ty  haa  been  put  to  great  poats  and  expenaesk 
By  general  damages  In  anch  caae  is  meant 
pecuniary  loss."  PoUard  t.  X^on,  91  U.  & 
225»  23  U  Bd.  808;  5  Bnc.  PL  *  Fr.  766;  2S 
Cya  465;  Dun  t.  Mater,  82  Fed.  168,  27  O. 
a  A  100;  Bradstreet  Oa  r.  Oswald,  86  Ga. 
386,  23  &  B.  4£8;  Newbold  ▼.  Bmdstree^  SI 
Md.  88,  40  Am.  Bep,i428. 

WtthJa  these  ndes  we  axe  constrained  tt 
bold  with  the  trial  ooort  in  th*  ooostractfam 
of  ttie  complaint  bow  before  us.  In  WoodrvK 
V.  Bradstreet  Co.,  116  N.  T.  217.  22  N.  tt 
354.  5  L.  R.  A.  66S,  puMltttlMi  was  mad* 
that  a  Judgment  liad  been  rendered  against 
the  i^IntUC  In  this  case  the  assoolatloD  dU 
not  give  a  credit  ratine,  bvt  tndlcatBd  that  !■ 
Justice  to  plalntur  sodi  tnCormatlon  «a  It 
had  with  respect  to  tats  commercial  standlat 
wonld  be  fumlahed  upoa  applieatton  to  any 
interested  subscitber.  It  sooCtat  the  fkct 
weald  b«T*  been  vevealed  that  It  held  far 
c(Mection  a  disputed  account  M  prindpls 
there'can  be  no  difference  between  these  cas- 
es. Tbe  Court  of  Appeals  In  that  ease  held! 
«The  meaning  of  words  In  an  action  of  slan- 
der or  Vbei  cannot  be  extended  by  innuendo 
l>eyond  their  Import  aided,  as  they  may  be, 
by  extrinsic  fkcts  with  wlilcb  they  are  con- 
nected. Its  use  or  purpose  is  to  explain  tiie 
application  of  words  by  connection  with  sndi 
facts  and  drcnmstances  as  are  alleged. 
There  are  none  alleged  here  which  will  Jns- 
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tU;  th»  laft^ence  tbat  the  pabUcatfon  Issued 
by  the  defendant  carried  .with  it  any  meau" 
lug  essentially  different  than  It  would  have, 
taken  from  any  other  scmrce.  The  fact  that 
Its  appareot  authenticity  may  have  been 
greater  is  not  important  The  information 
■ongbt  to  be  given,  by  the  report  was  that  a 
judgment  had  been  recovered  against  the 
plaintUI  for  the  amount,  and,  as  the  conse- 
quence, he  was  charged  by  it  with  liability 
to  that  extent.  That  was  what  the  defend- 
ant's subscribers  were  permitted,  from  its 
report,  to  understand  had  occurred.  It  might 
or  might  not  make  inquiry,  preliminary  to 
furth^  credit,  desirable.  That  might  de- 
pend upoh  the  known  or  unknown  'pecuniary 
ability  of  the  party.  In  its  relation  to  par- 
ties generally,  such  wodld  be  the  uncertainty 
of  its  effect;  and  it  is  the  rule  in'  its  gen- 
eral application  and  efTect,  as  to  all  persons 
1b  the  class  before  referred  to,  that  is  now 
under  conslderatlott,  because  the  publication 
of  such  a  statement  when  untrue  is  libelous 
per  se  in  all  such  cases  or  in  none.  The  fact 
that  in  some  cases  It  might  result  in  the 
aenlal  of  credit,  and  Otherwise  be  Injurloas 
to  a  party,  represented  to  be  charged  with 
liability  by  judgment,  does  not  necessarily 
require  the  conclusion,  as  matter  of  law,  that 
the  publication  was  in  Itself  defamatory;  but 
in  such  'case  th6  party  would  be  etitltled  to 
his  remedy,  supported  by  special  damages  al- 
leged OS  the  consequence  of  the  false  publica- 
tion. The  recovery  of  a  Judgment  does  not 
necessarily  Import  conceded  default  in  pay- 
ment of  a  debt.  It  is  a  matter  of  fluent 
observation  that  controversies,  arising  ap- 
parently out  of  an  honest  difference  of  opin- 
ion, go  into  the  courts  for  determination. 
Litigation  also  not  unfrequently  conies  from 
pauses  in  which  is  involved  no.  personal  cred- 
it or  default  There  Is  nothing  in  the  de- 
fendant's report  to  Indicate  that  the  Judg- 
ment was  produced  by  any  cause  prejudicial 
to  the  credit  of  the  plaintiff,  and  there  is 

Jio  presumption  in  that  respect  upon  the  sub- 
ect  In  aid  of  the  action.  There  was  nothing 
for  the  consideration  of  the  Jury  bearing 
upon  the  question  whether  the  publication 
was  libelous,  and  we  think  the  trial  court 
properly  held,  as  matter  of  law,  that  It  was 
sot  such  per  se.  The  plaintiff  therefore  was 
not  entitled  to  recover  general  damages;  and, 
as  no  special  damages  were  alleged,  there  was 
no  question  for  the  Jury  upon  tbat  subject" 
Among  the  more  prominent  cases  relied  on 
by  appellant  are  Muetze  v.  Tuteur,  '77  Wis. 
23fi,  46  N.  W.  123,  »  L.  R.  A.  86,  20  Am. 
jSt  Rep.  115,  State  r.  Armstrong,  106  Mo. 
395,  16  S.  W.  604,  IS  I*  a.  A.  420,  27  Am. 
St  Rep.  361,  SunderllQ  t.,  Bradstreet  46 
N.  T.  188,  7  Am.  Rep.  322,  and  Woodhoua* 
T.  Powles,  43  Wash.  621.  86  Pac.  1063,  8  I* 
k.  A.  (N.  8.)  783.  117  Am.. St,  Bep.  1079. 
yHit  two  casea  first  referred  to  wera  cmos 


whet«^  wader  any  Ifpowa  Bal*-ot.!]a,Wr  the 
libels  were  actionable  per  se.  The  plai&ttff 
In  the  one  ease  and  the  prosecuting  witness 
in  the  other  had  been  made  the  victims  ot 
so-called  bad-debt  iollectlon  agehcles.  The 
effort  to  blackmail  was  apparent  The  en- 
velopes In  which  their  coercive. demands  were 
transmitted  c<mtained  matter  which  the 
courts  justly  held  actionable  because  of  Im- 
plied malice;  their  transmission  through  the 
mall  and  coming  thus  under  the  eye  of  the 
public  being  a  sufficient  publication  to  war- 
rant a  recovery.  We  find  no  like  element  In 
this  case.  In  Snnderiln  t.  Bradstreet  the 
court  held  that  .^  publication,  such  as  the 
one  before  us  Is  alleged  to  he,  was  not  privi- 
leged; and  the  Woodbouse  Case  does  not 
cover  the.  question  whether  It  Is  necessary  to 
plead  special  damages  in  a  case  of  this  kind. 
It  does,  however,  hold  that  a  report  that  a 
party  was  dellnqnent,  when  in  fact  he  was 
not  so,  is  not  libelous  per  se.  To  this  extent 
It'  bears  us  out  In  our  pt'esent  conclusion. 
Considering  the  whole  case  and  the  author- 
ities cited  by  appellant  we'  are  unable  to  say 
as  a  matter  of  law  that  the  publication  in 
this  case  was  made  for '  the  purpose  of  eX' 
topting  money  or  to  coerce  the  payment  of  a 
disputed  debt  so  as  to  btlhg  this  case  Wltbln 
the  oosea  relied  .upon.    .        ' 

We  do  not  want  to  be  undArstood  as  holdr 
ing  that  an  association  of  this  character  cu 
claim  a  report  of  this  or  an^  other  kind  to  be 
privileged.'  Mercantile  agencies  are  not  above 
the  law,  and  must  answer  for  their  conduct; 
but  when  charged  as  for  a  libel  it  must  ap- 
pear, when  the  words  relied  on  are  not  ko* 
tlonable  per  se,  that  soine  pecuniary  loss 
has  been  sustained.  'When  a  loss  of  credit 
and  business  Is  charge^'  the  nBmeel  of  the 
parties  who  have  refused  credit  or  with- 
drawn their  custom  must  be  set  otrt  spedflcal* 
ly,  or  a  state  of  facts  alleged  showing  this 
to  be  Impossible.  If  the  words  are  not  ac- 
tionable per  se,  a  direct  traceable  loss  must 
be  alleged.  Otherwise  the  complaint  Is  bad 
on  demurrer. 

This  conduslon  makes  it  unnecessary  to 
discuss  other  questions  raised  In  the  briefs 
of  counsel. 

Judgment  Is  afBrmed. 

RUDKirr.  a  X,  and  OOSB,  PULLEICrON, 
and  MORRIS,  }J.,  concur. 


(SS  WMh.  M7) 

STATE  ex  tel.  LLOYD  r.   SUPERIOR 

COURT  OP  KING  OOUNTX. 

(Sapmne  Court  of  Washington.    Oct  20,  1909.) 

1.    HQBSAITD     and     WIFB     (288*)   —   SCBAKATt 

Mainykmakcx  —  RiQHT  er  Aonoif^Rnc* 

DsncK  or  PuaNTITV. 

Since  an  action  for  separate  maintenance  is 
an  equitable  action  Independeht  of  the  divorce 
statutes,  BalHnger's  Ann.  Codes  ft  St.  |  5718 
(Pieroe's  Code,  i  4682),  leqnlxipg.reMeace  at 
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«n«  year  hr  one  feektnf  a  divorce,  doea  sot  ap- 
ply to  mch  action. 

[Ed.  Kote.— For  other  eases,  see  Husband  and 
Wife,  Cent  Dig.  {  1078 ;    Dec.  Dig.  i  289.*] 
8.  Husband  ard  Wm  (i  295*)  —  Bxpabatk 

Maintenance— Actions— Suit  Monet. 
Orders  requirine  the  payment  of  money 
pending  an  action  anonld  not  be  made  nnless 
warranted  by  statute  or  equitable  principles, 
and  in  an  action  for  separate  maintenance,  in 
which  the  fact  of  marriage  is  put  in  issue,  the 
court  cannot  award  suit  money  and  alimony 
pending  final  hearing. 

[Eld.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |  1084;   Dec  Dig.  i  295.*] 

8.  DivoBcx  (§i  209,  221*)— AuuoNT— Basis  or 

AlXOWANCB. 

Alimony  or  maintenance  and  connsel  fees 
an  not  granted  as  a  matter  of  course  upon  a 
mere  allegation  of  marriage,  being  imposed  to 
compel  the  performance  of  a  duty,  and  not  as  a 
penalty,  and  can  only  be  awarded  on  equitable 
grounds,  in  view  of  the  situation  of  the  parties. 
[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Die.  a  60&-609.  651-658,  664 ;    Dec.  Dig.  ii 

D^artment  1.  Oertlorart  to  Superior  Court, 
King  County. 

Certiorari  by  the  State,  on  relation  of 
Wesley  Uoyd,  against  tbe  Superior  Court 
ot  King  County,  to  review  an  interlocutory 
order  directing  the  payment  of  alimony  and 
suit  money.    Order  reversed. 

Wesley  Lloyd  and  A.  H.  Garretson,  for 
relator.  Ha^tluRS  &  Stedman,  for  respond- 
ent 

CHADWICK,  J.  A  writ  of  certiorari  di- 
rected to  the  superior  court  of  King  county 
brings  to  us  for  review  an  interlocutory  or> 
der  entered  In  the  case  of  Ida  L.  George  v. 
Cliarles  £1.  George,  now  pending  in  King 
county.  The  trial  court  directed  the  pay- 
ment of  the  sum  of  $100  suit  money,  and 
$75  per  month  as  alimony  or  maintenance 
I>endlng  the  final  hearing.  The  principal  ac- 
tion Is  one  for  separate  maintenance.  A  di- 
vorce Is  not  sought,  and  It  is  the  contention 
of  the  relator  that  the  court  had  no  Juris- 
diction to  enter  the  order  complained  of. 
This  he  argues  under  two  principal  assign- 
ments: The  first  being  that,  If  an  action 
for  maintenance  be  an  incident  to,  and  is 
covered  by,  the  statutes  pertaining  to  di- 
vorce proceedings  and  alimony,,  the  Juris- 
diction of  the  court  depends  upon  the  fact  of 
plaintitTs  residence  within  the  state  for  one 
year,  and  that,  plaintiff  not  having  acquired 
a  residence  in  the  state  of  Washington,  the 
court  acted  In  excess  of  its  Jurisdiction,  and 
the  order  Is  for  that  reason  void;  second, 
that  the  court  cannot,  without  exceedlngr  its 
Jurisdiction,  make  an  order  granting  alimony 
or  suit  money,  pendente  lite  In  an  action 
for  separate  maintenance,  that,  If  such  power 
exists,  it  must  depend  upon  the  warrant  of 
an  express  statute,  or  it  must  result  as  an  In- 
cident to  Its  plenary  power  whep  in  the 
exercise  of  Its  equitable  Jurisdiction,  that  It 
will  then  be  sustained'  ouly  because  equity 


will  not  know  a  wrong  without  ■  remedy, 
that  If  there  is  an  adequate  remedy  at  law 
the  Jurisdiction  of  equity  will  not  attach, 
and  that  cliapter  103,  p.  199,  Sess.  Laws  190T 
(the  desertion  and  nonsnpport  law),  does  fur- 
nish an  adequate  remedy,  and  for  that  rea> 
son  the  court  exceeded  its  Jurisdiction.  Th* 
point — and  as  it  seems  to  us,  the  principal 
point — Is  made  that  a  court  could  not  mak» 
an  order  for  malntenanoe  and  attorney's 
fees  pendente  lite  when  the  fact  of  marriage 
is  denied.  Respondent  relies  upon  the  fol- 
lowing cases  decided  by  this  court:  Kimble 
V.  Kimble,  17  Wash.  7C,  49  Pac.  216;  Bran- 
scheld  V.  Branscheid,  27  Wash.  S68,  67  Paa 
812;  B^  parte  Winter,  70  Gal.  291.  U  Pac 
630.  The  first  two  cases  are  familiar  to  tbs 
bar  of  this  state  and  need  not  be  discussed, 
except  to  say  that  they  go  no  further  than 
to  hold  that  courts  have  Jurisdiction  to  de- 
cree an  aUowanoe  for  the  permanent  sup* 
port  and  maintenance  of  a  wife  upon  a  prop- 
er showing  of  the  necessity  of  the  wife  and 
the  ability  of  the  husband  to  pay,  or  tliat 
the  parties  are  possessed  of  community  prop- 
erty which  Id  Justice  should  be  turned  to  tlw 
suRMrt  of  both  husband  and  wife.  The  Wiit- 
ter  Oase  Is  sustained  by  reference  to  statutes 
of  the  state  of  California  (section  137,  Civ. 
Code),  wherein  it  Is  expressly  provided  tliat 
a  wife  may  b^ln  an  action  for  permanent 
support,  and  that  the  court  may  make  an  or- 
der pending  the  action  for  suit  money  and 
alimony.  "It  was  not  disputed  in  any  quar- 
ter that  the  plaintiff  was  the  wife  of  Win- 
ter." Winter  v.  Superior  Court,  70  Cal.  295, 
11  Pac.  633.  The  action  for  maintenance 
being,  under  the  decisions  of  this  court,  an 
ordinary  action  In  equity  and  independent 
of  the  divorce  statutes,  it  follows  that  the 
requirement  of  the  law  (Ballinger's  Ann. 
Codes  &  St.  I  5718,  [Pierce's  Code,  |  4632])  of 
a  residence  of  one  year  on  the  part  of  one 
seeking  a  divorce  cannot  apply.  It  has  been 
frequently  so  held.  The  court  was  not  with- 
out Jurisdiction  in  that  respect  Hulett  v. 
Hulett  80  Ky.  364;  Tolman  v.  Tolman,  1 
App.  D.  C.  299;  Shrader  v.  Shrader,  36  Fla. 
502,  18  South.  672;  Miller  v.  Miller,  83  Fla. 
453,  16  South.  222,  24  L.  R.  A.  137. 

W6  shall  content  ourselves  with  discussing 
the  one  question  whether  the  court  In  Jus- 
tice to  the  parties,  ought  to  make  an  order 
pendente  ilte  when  the  fact  of  marriage  Is 
denied.  Orders  requiring  the  payment  of 
money  pending  any  form  of  action  are  not 
favored,  and  should  never  be  granted  by  the 
court  unless  warranted  by  the  statute  or  sus- 
tained by  some  reeogAlzed  and  well-settled 
principle  of  equity.  Whether  a  court  has 
inherent  power  to  make  an  order  for  ali- 
mony pending  an  action  for  maintenance  ir- 
respective '  of  t&e  statute  Is  one  upon  which 
the  cases  are  divided  (25  Cyc.  1604),  anA 
we  do  not  f^I  called  upon  to  decide  It  In 
this  action.    When  the  fact  of  marriage  la 
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denlecl,  the  fact  upon  wfalch  the  one  and  ulti- 
mate recorery  most  depend  la  put  In  issue, 
and  it  would  seem  that  the  court  would  have 
no  right  to  anticipate  the  final  decree  and 
order  an  award  of  alimony  upon  an  Inter- 
loeutory  proceeding.  The  case  being  inde- 
pendent of  the  divorce  statutes,  the  court 
cannot  upon  such  denial  give  to  the  one  par- 
ty or  take  from  another  upon  the  theory  that 
the  alleged  husband  has  property  which 
ought  in  conscience  be  put  to  the  uses  of  the 
one  asserting  herself  to  be  a  wife,  or  which' 
belongs  to  a  community  composed  of  the  two, 
or  that  the  husband  owes  a  duty  of  support 
which  has  been  denied.  The  parties  stand 
before  the  court,  not  as  husband  and  wife, 
but  as  any  other  litigants  contesting  a  case 
calling  for  a  money  Judgment-  We  find  no 
cases  directly  tn  point,  although  It  has  been 
taeld  in  divorce  cases  and  statutory  pro- 
ceedings where  the  power  of  the  court  was 
undoubted  that  an  order  pendente  lite  shonld 
not  be  made  where  the  fact- of  marriage  is 
denied.  The  logic  which  silstains  these  cases 
will  sustain  onr  conclusion  in  this  case. 

In  Hite  T.  Hlte,  124  Oal.  888,  67  Pac  227, 
4B  L.  R.  A.  798,  71  Am.  St.  Rep.  82,  the  court 
said:  "If  the  marriage  were  admitted,  then, 
upon  a  showing  of  the  wife's  necessities  and 
the  faculties  of  the  husband,  the  allowance 
Is  almost  a  matter  of  course.  It  Is  other- 
wise, when  the  marriage  la  duiled.  Then, 
before  alimony  can  be  allowed,  the  marriage 
most  be  proved,  and  a  prima  fade  showing 
made  by  the  wife  when  there  is  a  counter 
showing  Is  not  sufficient  The  Judge  should 
be  satisfied  from  the  entire  proof  made  of  the 
fact  of  marriage,  unless  upon  that  question 
the  husband  has  had  his  day  In  court  and 
a  hearing.  If  alimony  Is  allowed,  his  prop- 
erty is  taken  without  due  process  of  law. 
This  precise  'Question  has  not  been  consider- 
ed, or  even  suggested,  in  any  case  to  which 
my  attention  has  been  called,  except  In  Mc- 
Kenna  v.  McKenna,  70  111.  App.  340.  It  was 
there  said  that  in  such  case — when  the  mar- 
riage Is  denied — the  order  cannot  properly 
be  made  'until  a  hearing  has  been  had  and 
the  court  upon  It  finds  :hat  the  relation  of 
wife  and  husband  exists.'  The  hardship 
which  might  result  from  either  doctrine  is 
there  very  tersely  stated.  The  learned  Judge 
quotes  from  Schonwald  t.  Schonwald,  82  N. 
C.  219,  to  the  effect  that  it  Is  better  when  a 
woman  makes  oath  to  the  fact  of  marriage 
to  make  an  allowance,  although  the  oath  may 
turn  ont  to  be  false,  than  that  a  wife  may  be 
in  danger  of  starvation  'if  a  brutal  husband 
makes  oath  denying  the  marriage,  which  may 
turn  out  to  be  false.'  To  which  the  Illinois 
Judge  replies  that  'the  more  accurate  state- 
ment would  be  that  it  is  better  to  compel  any 
man  to  pay  temporary  alimony  and  expenses 
of  suit  to  any  woman  who  may  see  fit  to 
make  oath  that  he  is  her  husband,  however 
strongly  he  may  deny  the  allegation,  rather 
tban  to  allow  lier  t<^  be  In  want  of  mon«>y 


i^hlch  he  has.'  WhKterer  hardsblps  may 
result,  the  court  cannot  lawfully  take  by 
final  decree  money  from  A.  and  give  It  to 
B.,  whatever  may  be  the  necessities  ot  B.. 
when  A.  disputes  the  facts  upon  which  his 
liability  is  made  to  depend,  without  a  trial 
and  a  determination  of  the  Issues  made." 
In  Vreeland  v.  Vreeland,  18  N.  J.  Eq.  43,  the 
chancellor  met  the  proposition  now  before  us 
for  consideration  In  the  following  way: 
"Where  the  real  controversy  in  the  suit  Is, 
as  here,  between  the  parties,  whether  that 
relation  exists,  or  ever  did  exist,  the  order 
cannot  be  made  upon  the  mere  allegation  or 
ex  parte  affidavits  of  the  wife,  else  every  man 
might  be  made  to  pay  the  expenses  of  any 
womian  who  claimed  him  as  her  husband,  and 
sues  for  maintenance,  and  to  support  her  as 
long  as  the  suit  could  be  spun  out"  See, 
also,  Freeman  v.  Freeman,  49  N.  3.  Eq.  1(B, 
23  Atl.  113;  York  y.  Xork,  34  Iowa,  630; 
Collins  ▼.  Collins,  71  N.  Y.  269.  A  case  most 
nearly  in  point  is  that  of  Therkelsen  v. 
Therkelsen,  35  Or.  76,  54  Pac.  885,  67  Pac. 
373.  This  was  an  action  brought  under  a 
statute  allowing  a  separate  action  for  main- 
tenance, and  authorizing  an  order  "after 
hearing  the  parties."  It  was  held  that  an  al- 
lowance could  not  be  made  for  support  and 
counsel  fees  pendente  lite.  In  discussing  the 
remedy  and  the  rights  of  the  parties,  the 
court  Bald:  "It  [the  order  for  suit  money]  is 
not  Incidental,  as  in  a  suit  for  divorce,  where 
the  purpose  Is  to  enable  the  wife  to  litigate 
with  her  husband,  but  final  as  the  sole  and 
ultimate  redress  to  be  administered." 

Alimony  or  maintmance  and  counsel  fees 
are  not  granted  as  a  matter  of  course  (Prlngle 
V.  Prlngle  [Wash.]  104  Pac.  135),  or  upon  the 
mere  allegation  of  marriaga  Neltiier  Is  the 
order  imposed  as  a  penalty,  but  to  compel  the 
performance  of  a  duty,  and  must  be  sustained 
on  equitable  grounds,  having  reference  to  the 
relative  situation  of  the  parties.  Here,  where 
plaintiff  submits  a  purported  marriage  certif- 
icate, identified  by  one  who  says  he  is  familiar 
with  the  handwriting  of  the  officiating  clergy- 
man, she  is  met  by  a  denial  of  the  marriage 
and  of  the  financial  ability  of  the  defendant 
to  pay,  as  well  as  the  allegation  that  plaintiff 
has  funds  in  her  own  right,  as  well  as  interest- 
bearing  stocks  of  considerable  value.  These 
are  the  Issues  made  by  the  pleadings,  and 
they  call  for  a  formal  trial.  If  the  rules 
wbldi  we  hare  quoted  apply  under  statutes 
and  In  divorce  cases,  surely  it  cannot  be 
contended  that  a  court  acting  Independently 
of  the  statute  and  in  the  exercise  of  Its  gen- 
eral equitable  powers  should  grant  an  order 
over  the  denial  of  the  defendant  that  he  Is 
the  husband  of  plaintiff,  coupled  With  his 
assertion  of  i)ecimiary  inability  to  pay,  until 
a  full,  final,  and  complete  hehrlng  on  the 
merits.  To  so  hold  would  make  It  possible 
to  try  every  case  of  this  character  upon  an 
Interlocutory  proceeding  «r  snbject  the  de- 
fendant to'  an  invasion  of  property  rlShts 
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for  which  he  might  be  without  redreas,  al- 
though  the  final  decree  be  entered  in  his 
favor. 
The  order  of  the  trial  court  Is  reversed. 

RUDKIN.  C.  J.,  and  FULLERTON,  GOSB, 
and  MORRIS,   JJ.,   concur. 


DEL  NOTARO  v.  DOUGLAS. 
(Supreme  Court  of  W'asliington.    Nov.  4,  1909.) 

1.  Appeal  and  Errob  (8  lOll*)— Oonfuctino 
Evidence. 

The  findings  of  the  lower  court  based  upon 
conflicting  evidence  will  not  be  disturbed  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  tS  3083-3989;  Dec.  Dig.  ji 
lOi:.*] 

2.  QuiETiNo  Title  (8  52*)  — Effect  of  De- 
cree. 

In  nn  action  to  quiet  plaintiff's  title  to  the 
whole  of  certain  real  estate,  which  was  also 
claimed  by  defendants  as  sole  owner,  a  decree 
which  quieted  plaintiff  in  an  undivided  one-half 
thereof  as  agamst  the  claims  of  defendant,  al- 
though no  such  order  was  made  against  plaintiff 
as  to  the  other  half,  quieted  the  record  title  in 
'each  of  the  parties  as  against  the  claims  of  the 
other. 

lEd.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  8  102;  Dec.  Dig.  8  52.»] 

Department  2.  Appeal  from  Suiierlor 
Court,  King  County;  George  E.  Morris, 
.Tudge. 

Action  by  Joe  Del  Notaro  against  Flora 
Douglas.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

ByM8  &  Byers,  for  appellant.  Blaine, 
Tucker  &  Hylaud,  for  respondent 

MOUNT,  J.  The  respondent  brought  this 
action,  alleging  that  he  was  the  owner  of 
certain  real  estate  in  the  city  of  Seattle; 
that  he  furnished  the  money  to  the  appellant 
to  purchase  the  laud,  and  title  was  taken  In 
the  name  of  the  appellant;  that  aft«- 
wards  the  appellant  executed  and  delivered 
a  deed  to  him  for  an  undivided  one-half 
thereof,  but  refused  to  deed  to  him  the  bal- 
ance of  the  land,  and  prayed  for  a  decree 
adjudging  him  to  I>e  the  sole  owner  of  the 
land,  and  that  his  title  thereto  be  quieted 
against  the  claim  of  the  appellant.  The  ap- 
pellant for  answer  to  the  complaint  denied 
the  all^atious  thereof,  and  alleged  that 
she  bad  purcliased  the  property  with  her 
own  funds,  and  that  the  whole  thereof  b^ 
longed  to  her;  that  she  had  deeded  an  un- 
divided one-half  thereof  to  the  respondent 
for  a  certain  consideration  which  had  fail- 
ed, and  prayed  for  a  Judgment  quieting  title 
in  her  against  the  claims  of  the  respondent 
Upon  a  trial  of  the  case  to  the  court  with- 
out a  Jury,  the  court  found  that  the  respond- 
ent advanced  certain  sums  of  money  to  ap- 
pellant for  the  purchase  of  the  property, 
and  that,  aftw  the  purchase  thereof  by  ap- 


pellant, in  pnrsuanoe  of  an  undostandlng 
appellant  deeded  an  undivided  one-half 
thereof  to  the  req^ondoit.  and  concluded 
that  respondent  is  entitled  to  a  decree  quiet- 
ing title  as  against  the  claims  of  appellant 
to  an  undivided  one-half  Interest  in  said 
property,  and  entered  a  decree  accordingly. 
The  defendant  has  appealed  from  that  de- 
cree. 

The  only  questions  presented  In  the  case 
are  questions  of  fact.  It  is  argued  that  tbe 
court  erred  In  not  finding  that  tbe  apitellant 
purchased  tbe  property  with  her  own  funds, 
and  that  the  whole  thereof  belongs  to  her, 
and  that,  in  any  event,  she  shonld  be  reim- 
bursed for  one-half  of  the  taxes  and  assess- 
ments paid  by  her  against  the  property  dur- 
ing the  time  she  has  been  in  possession 
thereof.  We  have  carefully  read  all  the  evi- 
dence in  the  case,  and  conclude  that  tbe 
decree  rendered  does  sulwtantial  Justice  be- 
tween the  parties.  The  evidence  upon  the 
main  questions  in  the  case  is  in  hopeless 
conflict  It  is  of  such  a  character  that  we 
do  not  feel  Justified  in  disturbing  the  find- 
ings of  the  trial  court  thereon.  It  Is  true 
that  the  appelant  has  paid  the  taxes  and 
certain  assessments,  but  she  has  had  tbe 
exclusive  use  of  tbe  property,  and  no  evi- 
dence is  offered  as  to  -  tbe  value  of  such 
use.  But  the  trial  court  was  of  the  opin- 
ion that  one  offset  the  other,  which  is  no 
doubt  sutistantlally  correct 

Appellant  complains  because  the  trial 
court  quieted  title  in  respondent  to  an  un- 
divided one-half  of  the  property,  when  no 
such  order  was  made  against  respondent 
as  to  the  other  half.  We  think  the  effect 
of  the  decree  was  to  quiet  the  reccwd  title  in 
each  of  the  parties  as  against  the  claims  of 
the  other. 

The  Judgment  will  therefore  be  affirmed. 

RUDKIN,  C.  X,  and  PARICER,  DUN- 
BAR, and  CROW,  JJ,  concur. 


KEEFB  v.  SEATTLE  ELECTRIC  CO. 
(Supreme  Court  of  Washington.    Nov.  2,  1909.) 

1.  Street  Railroads  (|  117*)— GaossiNO  Ac- 
cident-Contributory Negugenok. 

A  traveler  approaching  a  street  cnxiainK  and 
seeing  a  car  approaching  on  a  slightly  down- 
grade at  an  ordinary  rate  of  speed  one-half  a 
l>lock  away  is  not  gnilty  of  contributory  negli- 
gence as  a  matter  of  law  in  attempting  to  cross 
in  front  of  the  car. 

[BM.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |8  239-257 ;  Dec  Dig.  1 117.*] 

2.  Street  Railroads  (f  85*)— Crossino  Ac- 
cident—Reciprocal Ddtiks. 

The  duties  of  a  traveler  approaching  a 
street  railroad  crossing  and  of  the  motorman  of 
an  approaching  car  ace  reciprocal. 

[Ed.  Note.— For  othir  cases,  see  Street  Raii- 
roade,  Ont  Dig.  8{  193,  196 ;   Dec.  Dig.  |  S5.*J 
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8.  Sthekt  Railroads  (|  Bl*)M3B08fflHG  Ac- 

CIDENT-^"OBbINABT    CABK.'' 

"Ordinary  care"  on  the  part  of  a  motonnan 
approach  ine  a  street  crosginf  where  a  traveler 
is  attempting  to  cross  in  front  of  the  car  means 
that  degree  of  care  whidi  men  of  ordinary  pm- 
dence  and  skill,  engaged  in  like  vroA,  would  ex- 
ercise under  similar  circumstances ;  while  ordi- 
nary care  on  the  jiart  of  the  driver  means  that 
degree  of  care  which  a  man  of  ordinary  prudence, 
driving  a  wagon,  engaged  in  like  work  and  un- 
der the  same  or  similar  circumstances,  usually 
exercises  for  his  own  safety. 

[Ed.  Xote.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  ii  1T2-177;   Dec.  Dig.  8  81.* 

For  other  definitions,  see  Words  and  Phrases, 
•rol.  6,  pp.  602»-5042;   vol.  8,  pp.  7739,  7740.] 

4.  Stbeet  Railboadb  (|  99*)— Cbobbino  Ac- 
cident—Pbbsumptionb. 

Where  a  driver  approaching  a  street  rail- 
Mad  crossing  is  compelled  to  stop  on  the  track 
by  reason  of  passing  teams  and  an  approaching 
oar  is  at  a  considerabl*;  distance  away,  the  driv- 
er may  presume  that  the  car  is  under  control  or 
will  be  controlled  when  the  motonnan  sees  him 
on  the  track,  and  that  bo  will  not  ba  run  into. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
MMb,  Cent.  Dig.  H  206-210)   Dec.  Dis.  I  9».*] 

Department  1.  Appeal  from  Superior  Court, 
King  County ;    Mitchell  Gllliani,  Judge. 
'    Action  by  Thomas  Keefe  against  the  Se- 
attle Electric  Company.    Judgment  for  plain- 
tiff, and  defendant  appeals.    Afflrmed. 

James  B.  Howe  and  H.  S.  Elliott,  for  ap- 
pellant 6.  B.  Cresap  and  Hlgglns,  Hall  & 
Halrerstadt,  for  respondent. 

'  CHADWICK,  J.  On  Jannary  28,  1907,  de- 
fendant; who  was  a  driver  of  an  express  wag- 
on In  the  city  of  Seattle,  attempted  to  drive 
east  across  First  avenue  at  the  Intersectioo 
of  King  street.  Appellant  maintains  and  op- 
erates a  doable  track  of  street  railway  along 
the  full  length  of  First  avenue,  which  Is  one 
of  the  principal  business  atreets  of  the  city, 
and  is  used  by  a  large  number  of  pedestrians 
and  vehicles.  The  east  track  was  the  out- 
iMund  track,  and  the  ai^llant  bad  nearly 
crossed  the  west  track  on  which  the  car  wiw 
approachiug,  when  his  progress  was  Impeded 
by  a  string,  of  five  or  six  dirt  wagons  passing 
on  the  east  side  of  First  avenue.  As  respond- 
ent approached  the  crossing,  be  saw  the  car 
at  Jackson  street,  one  block  north,  and  it  was 
about  a  half  a  block  away  when  be  drove  on 
the  track.  He  could  also  see  the  approach- 
ing dirt  wagons.  The  conductor  and  motor- 
man  estimated  the  speed  at  which  the  car 
was  rnnniug  at  from  three  to  four  miles  an 
hour.  While  the  wagon  was  standing  on  the 
track,  the  car  collided  with  It,  and  respond- 
oit  was  thrown  on  to  the  fender  of  tlie  car, 
from  which  he  suffered  an  Injury.  From  an 
adverse  verdict  the  company  has  api>ealed, 
alleging  that  defendant  was  guilty  of  con- 
tributory negHgence. 

The  following  '  cases  are  relied  uxx>u : 
Obrlstensen  v.  Union  Trunk  Line,  U  Wash. 
75,  82  Pac.  1018;  Crlss  v.  Seattle  Electric 
Company,  38  Wash.  320,  80  Pac.  525 ;   Coats 


V.  Seattle  Electric  Company,  89  WaHr.  380,  81 
Pac.  830;  Davis  v.  Ocenr  d'Alene  Ry.  Co., 
47  Wash.  301,  01  Pac.  838.  While  it  is  tnie 
that  quotation  may  be  made  from  each  at 
these  cases  that  would  seem  to  sustain  appel- 
lant's contention,  we  cannot  overlook  the  fact 
that  In  all  cases  of  this  character  the  law 
must  be  drawn  to  fit  the  circumstances  of 
each  particular  case.  The  court  had  occa- 
sion to  review  and  explain  these  decisions  In 
a  recent  case  wherein  the  facts  are  almost 
Identical  with  the  case  at  bar — Snowdell  v. 
Seattle,  108  Pac.  3— the  only  material  differ- 
ence b^iug  that  In  that  case  the  car  was  ap- 
proaching on  an  upgrade,  while  here  there 
was  a  slight  downgrade.  It  was  there  held : 
"We  cannot  say  as  a  matter  of  law,  as  con- 
tended for  by  appellant,  that  a  person  ap- 
proaching a  street  railway  crossing  on  a  busy 
street  in  a  populous  city,  seeing  a  car  ap- 
proaching on  im  upgrade  at  the  ordinary 
rate  of  speed,  half  a'  block  away.  Is  guilty  of 
coutribhtorj-  negligence  to  such  an  extent  «» 
to  bar  his  recovery  In  assuming  he  cnn  TnalA> 
the  crossing  in  safety.  Whether  such  Was 
the  act  of  an  ordinarily  prudent  man  under 
Mke'  circumstances  was  for  the  Jury,  and 
ttieir  findings  upon  that  question  will  not, 
tinder  circumstances  such'  as  these,  be  dW- 
turbed."  M  is  true  that  the  motorman  and 
others  testifled  that  the  car  was  beyond  his 
'control  beontse  of  the  slippery  condition  V)f 
the  track,  hut  there  wns  a  conflict  of  (svldenrc 
uiwn  this  question,  and  the  effect  of  the  ver- 
dict is  that  the  car  might  have  been  stopped 
before  the  collision.' 

A'Phlle  the  evidence  might  wdl  have  Justi- 
fied ■  a-  verdict  against  respondent,  the  Jury 
has  foreclosed  the  right  of  appellant  to  as- 
sert that  the  negligence  of  the  motorman, 
who  saw  respondent  In  his  then  situation 
and  more  than  a  half  a  block  away,  was  not 
the  proximate  cause  of  the  Injury.  Appel- 
lant assumes  that,  because  respondent  stopped 
on  the  track,  he  was  negligent,  or  at  least  that 
the  negligence  of  the  parties  being  equal, 
he  cannot  recover.  Negligence  Is  a  relative 
question,  and  the  conduct  of  resiMndent  uiwt 
be  measured  with  the  line  of  ordinary  pru- 
dence. As  Intimated  In  the  Snowdell  Case, 
what  might'  be  negligence  where  traffic  was 
light  or  In  a  rural  district  or  In  the  nighttime 
cannot  be  made  the  standard  where  the  ac- 
cident occurs  In  a  crowded  city  street  In 
t>road  daylight.  The  facts  declare  the  law 
In  such  ca8(>8.  "Ex  facto  Jus  oritur."  In 
cases  such  as  we  ^lave  here  the  pro.xlmlty  or 
reuiotpuess  of  the  car,  its  speed,  the  time  of 
day,  the  condition  of  the  track,  the  clearance 
or  congestion  of  the  street  are  all  circum- 
stances to  be  considered ;  for.  If  the  rule  was 
that  a  party  had  no  right  to  drive  on  or  over 
a  street  railway  track  If  he  could  see  a  >..tV 
approaching,  he  could  never  attempt  to  crosw 
a  track  In  a  crowded  part  of  the  city.  This 
rule  would  0|)erate  to  deprive  the  Individual 
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and  tlie  drlror  of  a  veblcle  of  bis  equal  rlgbt 
V>  the  use  of  the  street,  and  give  a  street  car 
company  an  absolute  right  of  way.  Pbllbin 
V.  Oei>rer,  36  CoJo.  331,  85  Pac.  630;  Denver 
City  Tramway  Co.  v.  Martin,  44  Colo.  324,  08 
Pac  836.  The  duties  of  the  motorman  and 
the  driver  of  a  veblcle  being  reciprocal.  It  all 
comes  down  to  the  question  of  ordinary  care 
under  the  given  circumstances.  Ordinary 
care  on  the  part  of  the  motorman  means  that 
degree  of  care  which  men  of  ordinary  pru- 
dence ind  skill  engaged  in  lllce  work  would 
exercise  under  similar  circumstances;  while 
ordinary  care  on  the  part  of  the  driver  means 
that  degree  of  care  which  a  man  of  ordinary 
prudence,  driving  a  wagon  engaged  in  like 
work  and  under  the  same  or  similar  clrcum- 
ctances,  usually  exercises  for  his  own  safety. 
lAiulsviUe  Ry.  Co.  v.  Boutellier,  110  8.  W. 
857,  33  Ky.  Law  Rep.  484.  It  therefore  can- 
sot  be  said  as  a  matter  of  law  that  one  who 
drives  upon  or  across  or  by  reason  of  pass- 
ing teams  Is  compelled  to  stop  on  a  street 
railway  track,  the  approaching  car  being  at 
■ome  considerable  distance,  is  guilty  of  such 
negligence  as  a  matter  of  law  as  will  preclude 
a  recovery.  The  driver  has  a  right  to  a»- 
aume  that  the  car  is  under  control,  or  will  be- 
controlled,  when  the  motorman  sees  him  up- 
on the  track,  and  that  be  will  not  run  Into 
him.  It  is  for  the  jury  to  say  whether  be 
or  the  motorman  was  guilty  of  that  negll- 
genee-^the  last  efficient  cause — but  for  which 
the  accident  would  not  have  happened.  The 
following  late  cases,  making  due  allowance 
for  difference  In  speed  of  cars,  etc.,  square 
with  these  ■  conclusions :  Hall  v.  Railroad 
Company,  124  Mo.  App.  661,  101  S.  W.  1137 ; 
Cole  V.  Met  Street  Ry.  Co.,  121  Mo.'  App. 
612,  97  S.  W.  553;  Indiana  Union  Traction 
Co.  Y.  Pheanls  <Ind.  App.)  85  N.  E.  1040; 
Deltsch  V.  Trans.  St.  Mary's  Trac,  Co.,  155 
Mich.  15, 118  N.  W.  489;  Adams  v.  Union  El. 
Co..  138  Iowa,  487,  116  N.  W.  332;  2  Thomp- 
son, Negligence,  1387 ;  3  Elliott,  Roads,  1095. 
And  the  following  Washington  cases :  Buriau 
V.  Seattle  Electric  Company,  26  Wash.  606, 
67  Pac.  214 ;  Baidie  v.  Tacoma  Ry.  &  Power 
Company,  52  Wash.  75,  100  Pac.  162 ;  Traver 
V.  Spokane  St.  Ry.  Co,,  25  Wash.  225,  65 
Pac.  284 ;  Henry  v.  Seattle  Electric  Co.  (this 
day  filed)  Infra.  As  has  been  said,  the 
facts  Fpeak  the  law  In  each  case,  and  it 
does  not  follow  from  what  we  have  said  that 
a  person  has  a  right  to  go  blindly  upon  a 
track  when  a  car  is  so  near  that  his  attempt 
must  necessarily  result  in  a  scramble  for  the 
right  of  way.  Reciprocal  duty  means  that 
each  party  is  bound  to  use  ordinary  care, 
having  due  regard  for  the  rights  of  the  other, 
taking  into  consideration  the  ability  or  in- 
ability of  either  party  to  give  way  to  the 
other.  "It  would  be  inexpedient  to  attempt 
any  complete  enumeration  of  the  modifica- 
tions of  or  exceptions  to  the  general  rule  of 
equality  of  rights  between  street  cars  and 
other  vehicles  used  on  a  streot.    But  It  Is  cer- 


tain that  than  la  no  modiflcatlon  or  exeep- 
tion  that  relieves  a  street  railway  company 
from  exercising,  at  least,  as  macb  care  to 
avoid  collisions  wltb  other  vehicles  as  the 
owners  of  the  latter  are  required  to  exercise 
in  order  to  avoid  collisions  with  the  cars." 
Shea  V.  St.  Paul  City  Ry.  Co.,  50  Minn.  395, 
52  N.  W.  902.  So,  as  the  duties  of  the  driver 
of  the  vehicle  and  the  street  car  company  are 
reciprocal,  one  has  no  absolute  right  of  way 
over  the  other.  They  are  bound  to  share  the 
delays  and  annoyances  incident  to  congested 
traffic. 

There  was  some  testimony  to  sustain  the 
verdict,  and,  finding  no  error  In  the  recordt 
the  judgment  is  affirmed. 

RUDKIN,  C.  J.,  and  COSE,  MORRIS,  and 
FULLBRTON,  JJ.,  concur. 


HENRY  T.  SEATTLE  ELECTRIC  CO. 
(Supreme  Court  of  Washington.    Nov.  2,  1900.) 

1.  Street  Rauboadb  (|  117*)— Injusieb  to 

TraVELEBS  —  CONTRlBUtOBX  NEatlGENCE  — 

Question  fob  Jtibt. 

A  man  who  sees  a  street  car  a  blodc  away 
and  drives  oa  the  track  and  is  hit  is  not  neces- 
sarily guilty  of  contributory  negligence  as  a  mat- 
ter of  law. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  «f  239-257 ;  Dec.  Dig.  {  117.*] 

2.  Street   Railroads  (S  117*)— Ihjubies  io 

TBAVELERS— OONTBIBUTOET   NEOI.I0EN0K. 

Plaintiff,  the  driver  of  a  large  covered  meat 
wagon,  at  I3xe  intersection  of  a  street  tamed  to 
pass  a  wagon  approaching  in  the  opposite  di- 
rection. Plaintiff  testified  that  it  was  necessar; 
in  order  to  do  this  to  drive  on  defendant's  rail- 
road tradt,  and  that  he  intended,  after  passing 
the  wagon,  to  drive  south  on  the  west  side  of 
the  intersecting  street  beyond  the  track.  As 
plaintiff  reached  the  intersection,  he  saw  a  car 
just  leaving  the  parallel  street  one  block  north, 
and,  thinking  he  Had  time  to  niake  the  tarn  Iw 
foie  the  car  reaohed  hiiu,  endeavored  to  do  so, 
but  was  too  late  to  prevent  a  collision,  which 
resulted  in  injury  to  one  of  bis  horses,  hts  wag- 
on, and  harness.  It  also  appeared  that  the  car 
approached  at  a  high  rate  of  8i>eed,  estimated 
at  from  15  to  20  miles  an  hour,  and  the  motor- 
man  stated  that  he  lost  control  of  the  car  coming 
down  the  hill.  Held,  that  plainti$  was  not  neg- 
ligent as  a  matter  of  law. 

[Ed.  Note.— For  other  eases,  see  Street  Rail- 
roads, Cent  Dig.  §§  23D>257:  Dec.  Dig.  1 117.*J 

8..  Stbkbt  Railboadb  <S  90*)  — CBOssiifoa— 

RjECIPROCAI.   DUTT. 

When  a  team  is  driven  on  a  street  car  track 
with  a  car  approaching  a  block  or  less  away,  the 
driver  and  the  motorman  assnme  to  each  other 
reciprocal  duties— the  one  to  use  ordinary  care 
to  avoid  receiving  injury,  and  the  other  to  avoid 
inflicting  injury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  M  lflO-192;  Dec.  Dig.  t  90.*J 

4.  Stbeet  Railboads  (8  117*)— Ihjttbies  to 
Tbavelebs— CoNTBrBtrroBT  Neolioehoe. 
Where  the  driver  of  a  team  is  injured  in  a 
street  car  collision  at  a  crossing,  it  is  only  when 
the  situation  as  to  the  driver's  negligence  is  stt 
plain,  clear,  and  uneqnivocal  as  to  admit  of  but 
one  answer  that  the  court  may  declare  his  neg- 
ligence as  a  matter  of  law  and  enter  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  «{  239-257 ;  Dec.  Dig.  {  117.*] 
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8.  BviDXNCB  (I  123*)  —  DcouJiATioir  —  Bca 
Qebtm. 

In  an  tcUon  for  inlaries  rMoltlns  from  • 
•treet  car  collision  with  a  team  at  a  croaaing, 
the  declaration  of  the  condnctor  of  tb«  car  on 
his  return  trip  tbree-qnarters  of  an  hour  after 
the  accident  happened  that  "the  motorman  was 
freen  at  the  bnainess"  waa  inadmisaibi*  aa  na 
gestae. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent  Dig.  H  851-368;   Dec.  Dig.  |  123.*] 

Department  1.  Appeal  from  finperlor 
Oourt,  King  Oooaty;  Boyd  J.  Tallman, 
Jndge. 

Actioa  by  James  Henry  against  the  Seattle 
Electric  Company.  Judgment  for  defendant, 
«nd  plaintia  appeals.  BeT«aed  and  re- 
manded. 

Graves  ft  Murphy  and  Charles  H.  Winders, 
for  appellant  James  B.  Howe  Mai  Hngh  A. 
Talt,  f<a  respondent. 

MORRIS,  J.  Aetlon  to  nearer  damageEt 
for  Injuries  to  appellant's  horse,  wagon,  and 
harness,  received  in  a  collision  with  respond- 
ent's car.  Judgment  of  nonsuit,  and  anneal 
taken. 

The  negligence  diarged  In  the  complaint, 
was  defectifve  car,  Incompetent  -  motorman, 
and  ezceeslve  speed.  The  evidence  showed 
tbnt  on  the  day  of  the  Injury  an  cmiMyA 
«f  appellant  waa  driving  a  meat  wagon 
to  which  was  attached  a  heavy,  alow  team. 
The  wagon  waa  a  larger  covered  affair. 
Bocb  aa  Is  ordlnadly  used  >hy  wholesale 
meat  dealers  tai  making  deliveries  to  their 
customers.  It  was  proceeding  east  on  Pike 
street,  Seattle,  and  at  the  Intersection  of 
Broadway  turned  south.  In  order  to  pass  a 
lumber  wagon  headed  West  on  Pike.  The 
driver  of  appellant's  wagon  testified  It  was 
necessary  for  him  to  drive  upon  respondent's 
track.  Intending  to  drive  south  on  the  west 
side  of  Broadway,  after  passing  the  lumber 
wagon  which  was  standing  on  the  west  side 
of  Broadway  between  the  car  track  and  a 
watering  trough.  As  the  driver  of  appel- 
lant's team  and  wagon  reached  the  Intersec- 
tion of  the  two  streets,  he  looked  north  and 
south  on  Broadway,  and  saw  a  car  Just  leav- 
ing Pine  street,  one  block  north.  Thinking 
he  had  time  to  make  the  turn  tefore  the  car 
reached  him,  he  endeavored  to  do  so,  and 
while  In  the  act  the  car  collided  with  the 
wagon  and  the  Injuries  complained  of  re- 
sulted. 

From  Pine  to  Pike  on  Broadway  IS  a  de- 
Mcending  grade,  and  the  driver  testified  that, 
as  the  car  reached  the  center  of  the  l>loclt.  It 
had  attained  a  speed  of  about  20  miles  an 
bour;  that  be  had  no  whip,  but  endeavored 
by  urging  to  hurry  the  team,  but,  being  a 
heavy,  slow  team,  he  could  not  hurry  them 
fast  enough  to  make  the  turn  before  the  car 
reached  him.  He  also  testified  to  a  conversa- 
tion with  the  motorman  In  which  the  motors 
man  said :  "The  car  got  away  from  me  com- 
ing down  Ibe  hlU."    The  only  other  witness 


tflstlfled  that  the  car  was  traveling  at  a  speed 
of  15  or  18  miles  an  hour  when  It  reached 
Pike  street  In  ruling  upon  the  nonsuit,  the 
court  found  the  driver  guilty  of  contributory 
negllgmce.  As  Indicating  the  court's  view, 
we  set  forth  bis  language  as  found  In  the  rec- 
ord: "The  law  Is  that,  where  a  man  sees  a 
car  even  a  block  away  and  drives  on  the 
track  and  Is  bit  by  the  car,  he  Is  guilty  of 
contributory  negligence  to  such  an  extent 
that  he  cannot  recover."  Such  is  not  a  cor- 
rect statement  of  the  law,  an'^  the  granting 
of  the  nonsuit  was  error. 

Respondent  In  Its  brief  states  that  the  court 
below  followed  the  rulings  of  this  court  In 
Criss  T.  Seattle  Electric  Co.,  88  Wash.  820, 
80  Pac.  626,  Chrlstensen  v.  Union  Trunk  Line, 
6  Wash.  75,  82  Pac.  1018,  Coats  v.  SeatUe 
Electric  Co.,  39  Wash.  886,  81  Pac  830,  Hel- 
ber  V.  Spokane  Street  Ry.  Co.,  22  Wash.  819, 
61  Pac.  40,  and  Davis  v.  Cocur  d'Alene  Ry. 
Co.,  47  Wash.  801,  91  Pac.  839,  and,  upon  the 
authority  of  those  cases,  the  judgment  It  la 
trrged  should  be  sustained  here.  Upon  an  ex- 
amination of  those  cases  It  will  be  seen  they 
are  not  analogona  In  the  Grlss  Case  the  car 
was  seen  a  block  away.  The  team  was  driv- 
en diagonally  across  the  track,  without  again 
looking  to  observe  where  the  car  was.  It 
was  so  dark  the  motorman  could  not  see  the 
team  nntll  he  bad  approached  within  80  or 
40  feet  of  them,  while  the  lighted  car  was  at 
all  times  ha  full  view.  In  the  Chrlstensen 
Case  the  team  was  driven  upon  the  track  so 
close  to  the  ai>proachlng  car  that  In  the  lan- 
guage of  the  driver  It  stradc  htan  "alBsoat 
instantly."  In  the  Coats  Case  It  was  a  dark 
night  The  car  was  last  se«a  60  or  00  yards 
away,  while  the  driver  was  upon  the  wast- 
bound  track.  Without  again  looking,  but  as- 
suming the  car  would  stop  at  an  Intervening 
street.  Coats  drove  upon  the  eastlwund  trade 
Is  front  of  the  car.  In  the  Helber  Case  the 
crossing  waa  attempted  without  any  endeav- 
or to  locate  a  car.  In  the  Davis  Case  an  in- 
terurbaa  electric  train  waa  seen  '*a  blodi  or 
less  away"  upon  the  last  look,  and  the  aoes- 
lag  attempted  without  again  looking.  The 
only  similarity  between  any  of  these  cases 
and  the  one  at  bar  la  that  the  car  was  seen 
a  block  away.  Where  several  facts  are  In- 
volved, cases  must  have  more  than  one  tuct 
in  common  before  they  can  be  said  to  be  anal- 
ogous or  Gontrolllog ;  and  to  lay  down  such,  a 
broad  rule  as  to  say  that  a  teamster  is  guilty 
of  contributory  negligence  who  attempts  to 
mak#  a  turn  upon  a  track  with  a  car  known 
to  be  approaching  him  a  block  away  la  to 
go  beyond  any  authority  in  this  state,  and.  If 
there  be  any  such  elsewhere,  we  are  not  dis- 
posed to  follow  It  When  a  team  Is  driven 
upon  a  street  car  track  with  a  car  approach- 
ing a  block  or  less  away,  the  driver  and  the 
motorman  assume  each  a  reciprocal  duty. 
The  one  must  use  ordinary  prudence  to  avoid! 
receiving  Injury ;  the  other  most  use  ordi- 
nary  prudence   to   avoid   Inflicting    Injury 
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And,  when  Injury  Is  Inflicted,  ft  Is  ordinarily 
for  the  Jury,  under  proper  Instructions,  to 
say  who  has  neglected  tbe  duty  and  who  lias 
been  guilty  of  the  negligence.  And  It  Is  only 
when,  as  in  the  cases  above  cited,  the  situa- 
tion as  to  negligence  Is  so  plain,  clear,  and 
unequivocal  as  to  admit  of  but  one  answer, 
that  the  court  may  declare  negligence  as  a 
matter  of  law  and  enter  a  Judgment  of  non- 
suit. There  was  In  this  testimony  sufflclent 
evidence  to  submit  the  controlling  questions 
to  a  Jury  as  questions  of  fact.  Snowdell  v. 
Seattle  Electric  Ciompany  (Wash.)  103  Pac. 
3 ;  Baldle  v.  Tacoma  Railway  &  Power  Com- 
pany, 52  Wash.  75,  100  Pac.  162,  27  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  70 ;  Keefe  v.  Seattle 
Electric  Co.  (this  day  filed)  104  Pac.  774.  In 
view  of  the  fact  that  the  conclusion  we  have 
reached  necessitates  a  new  trial,  there  is  one 
other  question  in  the  case  that  must  be  dis- 
posed of.  The  driver  of  the  wagon  testified 
that,  before  leaving  the  scene  oif  tbe  collision, 
the  car  returned  from  the  end  of  its  run.  He 
could  not  state  tbe  exact  time  of  the  return, 
and  says:  "It  wasn't  such  a  long  time;" 
"it  iuay  have  been  three-quarters  of  an  hour, 
or  something  like  that;"  that  he  then  had  a 
conversation  with  the  conductor  of  the  oax. 
When  asked  what  the  -conductor  said,  an  ob- 
jection was  made  by  respondent  upon  the 
grpuod  that  It  was  not  part  of  tbe  res  gestse. 
This  objection  was  overruled,  and  tbe  wit- 
ness answered ;  "He  .got  off  the  car  and  he 
come  over  to  me  and  be  says:  'Were  yon 
hurtr  I  says:  'I  was  nvt'  lie  says:  ^Xou 
come,  out  lacky.'  I  told  him  I  ttiougbt  I  did; 
He  says:  'This  motorman  is  green  at  the 
business.' "  Respondent  then  moved  to  strike 
tbe  answer  upon  the  ground  "that  tbe  ques- 
tion and  answer  were  incompetent,  immate-' 
rial,  and '  irrelevant,  and  not  a  declaration 
made  at  'the' time  of  the  accident,  1>«it  was' 
hearsay  and  the  expression  of  nn  opinion,  and 
mibt  by  one  not  having  authority  to  bind  the' 
dfefeiidant."  TMs  motion  the  court  jffanted,' 
and  Jnstnlcted  the  Jury  to  disregard  the  An- 
swer as  made  by  the  witness.  In  order  to 
iie'rt  Tjart  of  the  res  gcstm.  the  subsequent 
declaration  must  explain  or  in  some  way 
chhracterlie  the  main  fact.  It  must  not  be 
the  narration  of  a  past  event,  nor  the  exiJres- 
slon  of  an  opinion.  In  the  evidence  before  us 
the'  words  of  the  Conductor  did  not  form  part 
of  the  main  tmnsactlon ;  nor  did  they  in  any 
mrinner  qualify  or  explain  any  act  of  the 
driver  of  the  wagon,  or  the  employ^  of  re- 
Hpomlent  at  the  time  of  the  hnpi)enlng  of  the 
accident.  It  was  nothing  more  than  an  ex- 
pression of  an  opinion  which  was  In  no  sense 
fomi>etent,  and  was  properly  stricken. 

The  Judgment  Is  reversed  and  tbe  cause  re- 
manded for  new  trial. 

BUI)KIN,.C.  X,  and  CIIADWICK,  FUL- 
LBRXONi  and  OOSB,  JJ.,  concur. 


OLTMPIA  LIGHT  &  POWER  CO.  r.  TCM- 

WATEE  POWER  &;  WATER  CO. 
(Supreme  Court  of  Washington.    Oct.  28,  1909.) 

1.  Emime-nt  Domain  (|  203*)— PaocEEDiXGa— 
Appeal— Judgments    Appeaxabue  —  Jcoa- 

MENT  OV  PISMIS.SAI,. 

Under  Ballinger'a  Ann.  Codes  &  St  I  5C45. 

permitting  either  party  In  condemnation  pro- 
ceedings to  ai>i)eal  to  the  Supreme  Court  on  the 
propriety  and  justness  of  the  damages  awarded, 
the  original  party  conld'not  appeal  until  dam- 
ages were  awarded,  and  ob  intervener  occnpies 
tbe  same  position,  and  hence  cannot  appeal  frosa 
an  order  dismissing  its  complaint  in  interven- 
tion, either  under  the  above  section  or  under  the 
general  statute  relating  to  appeals. 

(Ed.  Not*.— For  other  cases,  see  Eminent  !>»■ 
main,  Dec.  Dig.  f  25a*] 

2.  Cebtiorabi  (f  4*)— Natubb— Bxibtencb  op 
OriiEB  Remedy. 

A  writ  of  review  is  granted  upon  the  theory 
that  a  nonappealable  order  has  been  entered  de- 
priving a  party  of  a  valuable  right,  which  would 
leave  him  wiwout  remedy  unless  certiorari  was 
granted. 

[Ed.  'Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  «  4;   Dec.  Dig.  f  4.'] 

Rudkin,  C.  J.,  and  Fnllerton,  Gose,  and  Chad- 
wick,  JJ.,  dissenting. 

En  Ban<^  Appeal  from  Superior  Court, 
Tburston  County ;   O.  V.  Lina,  Judce. 

Condemnation  proceedings  by  the  Olympln 
Light  &  Power  Company  against  the  Olym- 
pla  Brewing  Company,  in  which  tbe  Turn- 
water  Power  ft  Water  Company,  Intervened. 
From  an  order  dismissing  intervener's  com- 
plaint, it  appeals.    Appeal  dismissed. 

Q.  C.  Israel,  Martin  L.  Pipes,  George  H. 
Fnnk,  and  Frank  C.  Owlngs,  for  appellant. 
T..  N.  Allen  and  Troy  &  Falknor,  for  respond- 
ent. 

CROW,  J.  This  action  was  commenced  by 
the  Olympla  Light  &  Power  Company,  a  pub- 
lic service  corporation,  in  the  superior  court 
of  Thurstpn  county,  under  the  eminent  do- 
main act,  against  the  Olympla  Brewing  Com- 
pany, a  corporation, ,  to  condemn  certain  wa- 
ter rights,  and  an  easement.  The.  defendant 
affirmatively  alleged  th^t  It  was  the  owner 
in  fee  of  the  property  sought  to  be  condemn- 
ed ;  that  on  July  9. 1907,  the  Tumwater  Pow- 
er k  Water  Company,  a  public  service  cor- 
poration,, was  incorporated;  and  organized 
un^er.tbe  laws  of  the  state  of  Washington 
for  the  purpose  of  furnishing  the  municipali- 
ty of  Xnmwater,  Its  inhabitants,  and  others 
without  tbe  corporate  limits  of  Tumwatee, 
with  water  for  drinking-,  irrigation,  and  do- 
mestit;  purposes,  and  witb^  electric  lights 
for  ligbt  and  power  purposes;  that,  prior 
to  the  commencement  of  this  aetion,  the  de- 
fendant leased  the  use  and  enjoyment  of  tbe 
water  power  aud  easement  to  the  Tumwa- 
ter Power  &  Water  Company,  and  placed 
it  in  possession  thereof;  and  that  It  was  a 
necessary  party  to  the  determination  of  the 
issues   herein.     Upon   p^jnldslon   first   ob- 
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tain^d  by  order  of  court,  the  TuiBwat«r  Po^i^ 
er  &  Water  Compfiny  filed  Its  cmplalnt  In 
interrentioiti  settlsg  up  Its  rights  to  tbe 
vater  power  and  easement,  aa  lessee  of  tbe 
Olympla  Brewing  Company,  alleging  that 
It  had  devoted  the  same  to  a  prior  pablic 
use ;  that  it  held,  by  aesignmeut,  a  Uraaeblse 
from  tbe  town  ot  Tumwater,  granting  it  the 
use  of  streets  and  alleys  for  laying  mains 
aad  supplying  the  inhabitants  of  the  town 
wtth  water,  and  also  the  right .  to  supply 
them  with  electricity  for  lighting,  beating, 
and  power  purposes,  and  asked  that  the  pe- 
tttlon  be  dilBmissed.  The  petitioner  inter- 
posed separate  demurrers  to  tbe  answer 
and  com^alnt  in  interrentlon,  which  being 
sustained  the  InterTcner  declined  to  plead 
further,  and  an  order  was  entered  dismissing 
Its  complaint  In  Interrentlon.  From  tfata  or^ 
der  It  has  appealedb 

The  respondent  has  moved  to  dismiss  the 
appeaL  This  la  a  condemnation  proceeding. 
It  Is  prosecuted  under  the  eminent  domain 
act,  a  special  statute  defining  procedure  in 
such  cases,  and  authorizing  an  appeal,  for 
the  sole  purpose  of  presenting  to  this  court 
the  question  of  the.>  propriety,  and  Justness 
of  tbe  amount  of  damages  in  respect  to  the 
parties  to  the  appeal.  Section  5645,  Ballin- 
ger^  Ann.  Codes  ft  St  No  damages  hare 
yet  been  awarded,  and  It  Is  evident  that  no 
appeal  anthorlzed  by  tbe  eminent  domain  act 
could  he  prosecuted  by  an  original  party  from 
tbe  order  here  Involyed.  In  Western  Ameri- 
can Company  t.  St.  Ann  Company,  22  Wash. 
158,  60  Paa  168,  this  oonrt  held  tliat  on  an 
appeal  In  condemnation  cases  prosecuted  un- 
der the  emlnfflit  domain  act  no  question  other 
than  tbe  amount  «f  damages  can  be  raised 
or  considered,  and  that  the  general  statutes 
pertaining  to  appeals  do  not  apply.  There  the 
appellant  attempted  to  prosecute  an  appeal 
for  the  purpose  of  obtaining  the  review  of 
an  order  adjudging  a  public  use,  and  holding 
that  tbe  petitioner  was  anthorlzed  to  exercise 
tbe  right  of  eminent  domain,  but  the  appeal 
was  dismissed  as  onauthorized.  ' 

The  appellant  contends  that  it  is  entitled 
to  maintain  tliis  appeal  under  the  general 
statute  (section  6500  et  seq.,  BalUnger's  Ann. 
Codes  A  St)  for  the  reason  that  it' was  not 
an  original  party;  that  It  Is  an  Intervener; 
that  no  order  adjudging  a  public  nse  has 
been  entered;  that  no  damages  have  ^been 
awarded;  that  it  has  been  improiierly  dls^ 
missed  froin  the  action;  and  that  it  is  en- 
titled to  prosecute  the  appeal  for  the  purpose 
of  securing  its  reinstatement  so  that  it  may 
contest  respondent's  right  to  demdemnsftlon, 
and  restst  the  obtaining  of  an  orOiex  adjudg- 
ing a  pablic  use.  We  fall  to  wtderstand  bow 
the  ai^Uant,  after  filing  Its  complaint  in 
intervention,  can  be  recognised  or  treated 
otherwise  than  as  a  party  to  tbe  action.  Fair- 
field V.  Blnnlan,  18  Wash.  1,  42  Fae;  682. 
It  is  manifest  that  it  could  not  tfaereafter 
occupy  a  more  favorable  xxjsitlon  than  if  it 
had  been  an  original  party.    The  eminent 


domain' «ei  coufen  upon  it  no  further  or  ad- 
ditional rights.  After  It  bad  Intervened,  it 
was  a  party  to  a  proceeding  prosecuted  un- 
der a  special  statute,  which  expressly  limits 
the  right  of  appeal.  The  appellant,  however, 
inslBta  that  as  an  Intervener  it  is  entitled 
to  prosecute  this  appeal  under  the  general 
appeal  act.  The  difficulty  with  this  position 
is  that  it  would  necessitate  one  method  of 
procedure  to  be  adopted  by  an  original  par- 
ty in  a  condemnation  proceeding,  and  a  dif- 
ferent and  inconsistent  method  for  an  inter- 
vener. In  other  words,  the  Olympia  Brew- 
ing Company  as  an  orighial  defendant  would 
have  to  apply  to  this  court  for  a  writ  of 
certiorari  to  secure  the  review  of  any  order 
herein  other  than  one  affecting  the  amount 
and  Justness  of  damages,  while  the  inter- 
vener could  not  only  proceed  by  appeal,  but 
could  also  take'such  appeal  within  the  period 
of  90  days  fixed  by  section  6SQ2,  BalUnger's 
AniL  Codes  &  St  (Pierce's  Code,  I  1050),  or 
aft^  the  expiration  of  the  80  days  fixed  by 
section  5649,  as  It  has  attempted  to  do  in  this 
case.  The  appellant  served  its  notice  of  ap- 
peal on  the  Olympia  Brewing  Company,  as 
original  defendant,  evidently  regarding  such 
service  as  necessary;  it  having  appeared. 
The  Olympia  Brewing  Company  claimed  ap- 
pellant was  a  necessary  party.  Could  it  take 
a  cross-appeal  from  the  order  of  dismissal? 
If  it  could,  its  right  to  do  so  would  not  rest 
upon  any  statute,  but  upon  the  incidental 
fact  that  an  intervener  had  prosecuted  an 
original  appeal  under  the  general  statute; 
but  this  court  has  unquestionably  decided 
that  the  original  defendant  In  a  condemna- 
tion proceeding  could  only  prosecute  an  ap- 
peal for  the  purpose  of  reviewing  tbe  amount 
or  Justness  of  damages.  It  Is  manifest  that 
the  appellant's  contention  If  sustained,  would 
most  seriously  complicate  appellate  procedure 
In  condemnation  cases.  This  case  is  con- 
trolled by  the  rule  announced  in  Whatcom 
County  V.  Tellowkanlm,  48  Wash.  90,  92  Pac. 
892.  As  this  court  in  State  ex  rel.  Pagett  v. 
Superior  Court,.  46  Wash:  35,  89  Pac.  178, 
State  ex  rel:  Alexander  v.  Superldr  Ooort, 
42  Wash.  684,  86  Pac.  673,  and  other  con- 
demnation cases  recognized  the  right  of  a 
party  to  a  review  by  certiorari  of  an  order 
adjudging  a  public  use,  the  appellant  seems 
to  infer  that  It  could  not  proceed  by  certiora- 
ri, for  the  reason  that  tbe  otier  here  Involved 
was  not  one. of  that  character.  As  no  public 
use  has  yet  been  adjudged,  it  Insists  that  it 
can  only  obtain  reinstatement  as  an  Inter- 
vener by  appeal,  or  that  It  would  be  without 
remedy.  The  difllcalty  with  the  appidlanfs 
argttm«it  Is  that  In  its  final  analysis  it  ap- 
pears to  be  predicated  on  the  assumption 
that  an  order  adjudging  or  refusing  to  ad- 
judge a  pnbllc  use  is  the  only  one  that  can 
be  reviewed  by  certiorari.  This,  however,  is 
not  an  accurate  Interpretation  of  our  former 
hoMlngs.  The  order  from  which  the  appeal 
taken  In  Whatcom  County  v.  Tellowkanlm, 
supra,  was  not  one  adjtidging  or  refdsl&g  to 


Digitized  by 


Google 


780 


IM  PACIFIO  REPOBTBR. 


(Waah. 


adjudge  a  public  use.  The  theory  upon  whlcb 
a  writ  of  review  may  be  granted  Is  that  a 
nonappealable  order  has  been  entered  de- 
priving a  party  of  some  valuable  right,  and 
that  he  would  be  without  remedy  unlees  a 
review  could  be  obtained  by  certiorari.  The 
order  from  which  the  appeal  has  been  taken 
In  this  action  is  not  an  appealable  one  either 
under  the  eminent  domain  act  or  under  the 
general  statute. 
The  appeal  Is  therefore  dismissed. 

MOUNT,  DUNBAR,  PARKER,  and  MOR- 
RIS, JJ.,  concur.  RUDKIN,  C.  J.,  and  FULr 
I.BRTON,  GOSE,  and  CHADWICK,  JJ.,  dis- 
sent 


OORDINBB  V.  DEAR  et  ux. 

(Supreme  Court  of  Washington.    Nov.  4,  1909.) 

Taxation  (|  805*)— Tax  Deed— Cancella- 
•  TiON— Statutes— ''Passage  of  This  Act." 
The  term  "passage  of  this  act,"  in  Act 
March  15,  1907  (Laws  1907,  p.  398.  c.  173), 
requiring  an  action  to  cancel  a  tax  deed  to  i>e 
brought  within  three  years  from  the  issuance  of 
the  deed,  provided  that  the  act  shall  not  apidy  to 
actions  on  deeds  heretofore  issued  if  they  be 
commenced  within  one  year  after  the  "passage 
of  this  act,"  means  the'  tmie  the  act  was  actually 
passed  by  the  Legislature  and  approved  by  the 
Governor,  and  not  the  time,  90  dayg  after  the 
adjournment  of  the  Legislature,  when  the  act 
went  into  effect,  there  being  nothing  in  the  act 
'requiring  a  resort  to  •  technical  or  secondary 
meanings  of  the  words  to  give  the  act  meaning 
and  effect. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  $  1593 ;  Dec.  Dig.  §  805.* 

For  othier  definitions,  see  Words  and  Phrases, 
▼oL  «,  pp.  5217,  521&) 

Rudkin,  C.  J.,  and  Dnnbar  and' Mount,  JJ., 
diasenUng.    Morris;  J.,  dissenting  in  part 

Bn  Banc.  Appeal  from  Superior  Court, 
Chelan  County;   R.  S.  Stelner,  Judge. 

Action  by  J.  B.  Cordlner  against  A.  X  Dear 
and  wife.  Judgment  for  defendants.  Plain- 
tiff appeals.    Affirmed. 

Cordlner  ft  Cordlner  and  J.  C.  Kleber,  for 
itppdlant   Beeves  &  Beeves,  for  respendentK 

FULLERTON,  J.  This  action  was  bronght 
to  recover  possession  of  certain  lands  situ- 
ated In  Chelan  county  which  had  theretofore 
iteen  sold  for  dellnqtnent  taxes,  and  to  set 
aside  and  cancel  the  deed  of  the  county 
treasurer  issued  to  the  purchaser  at  such 
sale.  The  land  was  sold  at  a  tax  foreclosure 
sale  held  in  May,  1901,  and  the  deed  was  is- 
sued on  May  22,  1901.  The  present  acUoa 
was  commenced  on  April  6,  1908,  or  nearly 
seven  years  after  the  issuance  of  the  deed. 
In  his  complaint  the  appellant  attacked  the 
foreclosure  and  sale  on '  the  gronnd  that  it 
was  void  for  want  of  Jurisdiction  over  the 
person  of  the  then  owner  of  the  property,  al- 
leging that  the  attempted  service  of  summons 
upon  him,  which  was  made  by  publication, 


was  so  far  Irregular  as  to  rmdAr  It  void- 
To  the  complaint  a  demurrer  was  Interposed 
which  the  court  sustained.  The  appellant 
thereupon  elected  to  stand  on  his  complaint, 
when  Judgment  of  dismissal  and  for  costs 
was  entered  against  him. 

The  principal  contention  of  the  parties  on 
this  appeal,  and  the  only  one  we  have  fonnd 
it  necessary  to  notice.  Is  over  the  statute  of 
limitations.  The  right  of  action  was  ad- 
Judged  to  be  barred  by  the  act  of  March  15, 
1907.  That  act  consists  of  one  section  and 
reads  as  follows:  "Section  1.  Actions  to  set 
aside  or  cancel  the  deed  <rf  any  county  treas- 
nrer  Issued  after  and  upon  the  sale  of  lands 
for  general,  state,  county,  or  mnnlclpal  taxes, 
or  for  the  recovery  of  lands  sold  for  delin- 
qumt  taxes,  must  be  brought  within  three 
years  from  and  after  the  date  of  the  Issnance 
of  such  treasurer's  deed:  Provided,  TUm 
acit  shall  not  apply  to  actions  not  otherwise 
barred  on  deeds  heretofore  issued  if  the  same 
be  commenced  within  one  year  after  the  pas- 
sage of  this  act"  Laws  1907,  p.  39S,  e.  173. 
By  returning  to  the  dates  above  given  It  wUl 
be  observed  tliat  tlie  action  was  begun  more 
than  one 'year  after  the  passage  of  the  act 
If  by  tlte  term  passage  be  meant  the  time 
wheB'  the  act  was  actually  passed  by  the  Leg- 
islature, but  less  than  one  year  if  by  Oiat 
term  tie  meant  the  time  wlien  the  act  went 
into  effect  which,  as  It  had  no  emergency 
clause,  was  90  days  after  the  adjournment 
of  the  Legiidature,  or  June  12, 1907.  The  de- 
termination of  the  meaning -of  ttie  term  there- 
fore' is  'the  principal  inqhlry  here. 

The. primary  rule  of  construction  of  Btat« 
ntes,  it  will  be  remembered,  is  to  ascertain 
and  give  effect  to  the  Intent  of  the  law- 
maker. The  intent  will'^vem  wlteta  ascer- 
tained, even  though  it  be  inconslstept  with 
tbe  strict  letter  of  the  statute;  But  in  ascer- 
taining the  intent  words  are  first  givoi  their 
plalh,  natural,  and  ordinary  meaning,  and. 
If  when  this  ia  done,  the  act  as  a  whole  has 
purpose  and  effect,  and  squares  with  the  ob- 
ject the  Legislature  evidently  intended  to  ao- 
icom^Iish, 'interpretation  Itas  accomplished  its 
pnipose,  and  the  meaning  and  intent  ot  the 
act  has  iteen  diecovered.  It  is  only  when,  to 
give  to  tba  words  of  the  act  tlketr  plain,  natu- 
ral, and  ordinary  meaning,  the  act  fails  of 
its  purpose,  or  becomes  nugatory,  that  tech- 
nical and  secondary  meanings  of  the  words 
used  may  be  resented  to.  In  the  case  at  bar 
there  Is  nothing  in  the  act  itself  that  re- 
quires a  resort  to  technical  or  secondary 
meanings  of  the  words  used  to  give  the  act 
meaning  and'  effect  The  Legislature  was 
fixing  a  time  beyond  which  an  actlcn  to  re- 
cover land  sold  for  delinquent  taxes  could 
not  be  prosecuted.  As  to  cases  arising  in  the 
future,  or  cases  which  then  bad  a  considera- 
ble time  to  run,  a  plain  provision  to  the  ef- 
fect that  the  action  must  be  brought  within 
three  years  from  the  time  ttie  action  accrued 


*For  ether  CMes  see  same  topic  and  lectlon  NUUBSr  in  Dec.  &  Am.  Digs.  1907  to  date,  *  ReporUr  lodezee 
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was  amply  Btifflcteiit.  But  there  was  another 
dasa  of  rights  of  action  that  could  not  he  thus 
provided  for,  rights  of  action  which  had  ac- 
crued three  years  and  more  prior  to  the  time 
the  Legislature  acted.  These  could  not  be 
cut  off  absolutely.  It  was  necessary,  in  order 
tliat  the  limitation  have  effect  as  to  them, 
that  their  possessors  be  given  a  reasonable 
time  within  which  to  begin  such  an  action. 
Purpose  and  effect  therefore  are  given  to  this 
act  in  its  entirety  so  matter  which  of  the 
interpretations  before  suggested  Is  given  to 
the  phrase  "passage  of  this  act."  If  the  one 
be  adopted,  the  poesessors  of  rights  of  ac- 
tion then  three  years  old  and  more  had  some 
nine  months  after  the  act  went  into  effect 
within  which  to  bring  actions  thereon,  while. 
If  the  other  interpretation  be  given  it,  they 
had  one  year,  and  either  length  of  time  is  a 
reasonable  time  within  the  rule  forbidding  the 
cutting  off  of  accrued  rights  of  action  with- 
out giving  the  possessors  of  such  rights  a  rea- 
sonable time  within  which  to  commence  ac- 
tions thereon.  So,  we  repeat,  It  is  not  neces- 
sary to  depart  from  the  plain,  usual,  and  or- 
dinary meaning  of  the  words  used  in  the  act 
in  order  to  give  it  the  effect  Intended  by  the 
Legislature. 

Now,  there  is  a  difference  In  meaning  be- 
tween the  phrases,  "passage  of  this  act,"  and 
"when  this  act  takes  effect,"  when  applied  to 
acts  of  the  Legislature.  The  former  refers 
to  the  time  the  act  receives  the  final  sanction 
necessary  to  constitute  It  a  law,  and  the  other 
is  the  time  when  it  begins  to  speak  as  a  law. 
This  distinction  Is  made  in  the  Constitution 
Itself.  For  example,  article  2,  S  31,  provides 
that  "No  law,  except  appropriation  bills, 
shall  tnke  effect  until  ninety  days  after  t^e 
adjournment  of  the  session  at  which  it  was 
enacted,"  etc.,  and  the  same  ^dej^  Is  conveyed 
by  the  language  of  article  3,  S  12;  thus  show- 
ing that  the  framers  of  the  Constitution 
meant  pne  thing  when  they  spoke  of  the  pas- 
sage or  enactment  of  a  law  and  another  when 
they  spoke  of  a  law  going  into  effect  To 
give  the  phrase  under  consideration,  therefore, 
its  natural  and  obvious  meaning  would  be 
to  hold  that  It  meant  one  year  from  the  time 
the  act  received  the  final  sanction  necessary 
to  constitute  It  a  law,  namely,  the  approval 
of  the  Governor.  It  follows  therefrom  that 
the  action  was  barred  by  the  statute  of  limi- 
tations, and  it  Is  80  ruled.  , 

The  judgment  is  affirmed. 

CROW,  ;PABKEE,  CHADWICK,  and  GOSE, 
JJ„  concur. 

BUDKIN,  a  J.  I  dissent.  The  act.of  1907 
fixes  a  twofold  limitation:  First,  a  general 
limitation  for  all  actions  to  cancel  or  set 
aside  tax  deeds;  and,  second,  a  fecial  lim- 
itation for  deeds  Issued  prior  to  its  pas- 
sage. It  seems  to  me  that  the  Legislature 
clearly  Intended  that  the  two  limitations 
should  becpme  operatlye  at  the  itaioe  time, 


ajod  that  the  period  at  limitation  itself  tbooM 
be  computed  from  that  time.  Mo  word  ot 
part  of  the  act  took  effect  until  90  -days  after 
the  adjournment  of  the  Legislature,  and  the 
one  and  three  years  should  be  canvuted 
trom  that  date.  Every  leg^alattre  act  should 
be  read  as  of  the  day  it  becomes  effectire 
as  a  law,  and  all  Its  provisions  should  be 
construed  with  ref«r«ice  to  that  date,  un- 
less a  contrary  intent  dearly  appears.  I 
discover  no  such  contrary  intent  in  this 
caae.  The  saving  clause  before  us  for  con- 
struction refers  to  both  the  past  and  the  fu- 
ture with  reference  to  a  given  point  of  time. 
It  iveaks  of  deeds  "heretofore  issued"  and  of 
"one  year  aftw  the  passage  of  this  act."  The 
word  "heretofore"  refers  to  the  date  of  the 
passage  of  the  act  as  explicitly  as  do  the 
words  "one  year  after  the  passage  of  thia 
act";  yet  it  will  scarcely  be  eontmided  that 
the  words  "heretofore  issued"  do  not  include 
all  deeds  issued  prior  to  the  time  the  act 
took  effect,  for,  as  said  by  tbla  court  in 
State  v..  Northern  Pacific  Ry.  Oo.^  102. Pao.' 
876:  "The  general  rule  is  tbat  a  statute 
speaks  from  the  time  It  goes  Into  elCect, 
whether  that  time  be  the  day  of  its  enact- 
ment or  some  future  day  to  wblck  the  power 
enacting  the  statute  has  postponed  the  time 
of  its  taking  effect'  'A  law  must  i  be  under* 
stood  as  beginning  to  speak  at  the  moment  it 
takes  ^ect,  aad  not  before.'  If  passed'  to 
take  effect  at  a  future  day,  It  inust'foe/conr-. 
strued.aa  if  passed  on  that  day,  and  Ord»ed 
to  take  Immediate  effect.'  Rice  ▼;  Ruddiman,' 
10  Hich.  125.  'A  statute  passed  te  taki»  et^ 
feet  at  a  future  day  must  be  understood  ai 
speaking  from  the  time  it  goes  into  <q;MerBtl<Hi. 
and  not  f r.oim  the  time  9f  passageL  Vbus,  the 
words  "heretofore,"  "hereaft^*,"  and  0>e  like 
have,  reference  to  .the  time  the  statoto  be- 
comes effective  as  a  law,  and  not  to  .tlie  time 
of  passage,.  Before  that  time,  no:  rlghtts  may 
be  acquired  under  it,  and  no  one  Is  beand 
to.  regulate .  .his  conduct  .acc«>rdliig  to  its 
terms.  It  la  equivalent  to  a  legislative  dec>. 
laration  that  the  statute  shall  have  ao  effect 
until  the  designated  day,'  26  Am.  &  Bng. 
Ency.  Law,  566.  See,  also,  Price  v.  H<^)kin, 
13  Mich.  318;  Grant  v.  City  of  Alpena,  107. 
Mich.  335,  65  N.  W.  230;  0<,  H.  ft  8,  A.  By. 
Co.  v.  State,  81  Tex.  672, 17  S.  W,  67;  Ja<*f 
man  v.  Garland,  64  He.  133;  EvansviUe  ft 
CrawfordsTllle  R.  R.  Co.  T.  Barbee,  69  Ind. 
692,"  If  the  word  "heretofore"  refers. to  the 
12th  day  of  June,  1907,  or  the  time  when  ther 
act  took  effect,  why  do  not  the  other  words 
of  like  Import  refer  to  the  same  date.  An 
act  is  technically  passed  when  signed  by  the 
presiding  oflicers  of  both  houses,  yet  few 
courts  have  held  that  the  common  phrase 
"after  tt3  passage  of  this  act"  sliould  be  con- 
strued with  reference  to  that  date.  The 
courts  with  great  unanimity  hold  tliat  the 
words  quoted  do  not  refer  to  any  earlier  date 
than  the  approval  of  the  act  by  the  ezecu- 
tlrck    Tbia  l«.inot  becauae  the  approval  of 


Digitized  by 


Google 


783 


l<Mf  ACIFIC  mSfOWEBBU 


(Wash. 


iMe  a«t  la  any  tmrtof  tts'pafMage,  tecbnical- 
]y  speaking,  bat  be^^ause  tbe  act  Is  Inef- 
fectmil  for  atay  purpose  nntll  approved,  and, 
as  the  lapse  of  90  days-frona  the  adjournment 
of  the  Legflaleture  Is-  as  indispensable  to  the 
efficacy  -of  a  Ibiw  «s  tbe  eiecnttve  bpprot-al, 
why  should  not  the  words  refer  to  tlie  expi- 
ration of  that  period,  as  well  as  to  t&e  formal 
approral  by  the  executire?  I  thlnlc'  tlie  rule 
tor  which  I  contend  is  sustained  by  the! 
weight  of  autliority  Where  similar  constitu- 
tional provisions  exist.  Ex  parte  I>acas,'160 
Mo. '218,  61  B.  W.  218;  Harding  v.  People, 
lOOolo.  387,  15  Pac.  72T;  State  V.  Bemls,  45 
Neb.  724,  64  N.  W.  348;  Rogers  v.  Vass.  6 
Imta.,  405;  Schneider  t.  Hiiss^,  2  Idaho,  12, 
1  Pac.  843;  RlCe  t.  Ruddlman,  10  Mlcb. 
126.  In  the  Lucas  CiiBe  ttte  act  under  con- 
sideration reqatred  all  barbers  to  procure  a 
Hcdase  from  a  board  of  examiners  "within 
ninety  days  after  the  approval  of  this  act." 
In  the  Harding  Case  the  act  provided  that 
"the  state  board  of  medical  examiners,  with- 
in ttinety  days  after  the  approval  of  this  act, 
shall  receive  through  its  president  aiH>nca- 
ttons  for  certificates  and  examination."  In 
the  Bemls  Case  the  act  provided  for  the 
appointment  of  a  board  of  fire  and  police 
"within  thirty  days  from  and  after  Its  pas- 
flage."  In  the  Rice  Case  an  act  of  the 
Midiigan  Legislature,  approved  February  4, 
1859,  provided  for  tbe  holding  of  an  election 
in  "April  next."  In  the  Schneider  Case  the 
Itanitatioa  act  provided  that,  "when  the  cause 
of  .action  has  already'  accrued,  the  party  en- 
titled and  those  claiming  under  him  shall 
kave,  after  the  passage  of  this  act,  the  whole 
period  herein  prascribed  In  which  to  com- 
mence an  action."'!  In  each  of  these' states 
laws  do  not  take  eCTect  until  90  days  after 
the  adjournment  of  the  Legislature,  In  the 
absence  of :  a  declared  emergency.  It  may 
be  said  that'  each  of  these  laws  requited 
some  act  to  be  performed  nndet  it  before 
the  law  itself  took  effect,  and  that'  such 
a-  flonatructlon  was  'necessary  to  uphold  the 
law,  and  tiAis-  is  in -a  measure  tme'except  in 
the  Idtdio  ease.  -  But  a  reference  to  the  cases 
will  <  show  that  the  conrtsdid  not  'base  their 
decision  upon  that  ground,  but  upon  the  broad 
grotind  that  thie  words,  "after  the  passage  of 
thto  act;"  "must  be  understood  under  the  Con- 
stitution to  mean  90  days  after  the  act  can 
ahd'  does  constitutionally  take  effect  In  the 
absence  of  a  declared  emwgeacy."  ia  Rice 
vt'  RaMlnian,  Jnd^  Ohristlancy  said:  "It 
i«  very  dear  the  act  iStd  not  take  effect  till 
90  days  after  tb«  end  of  tbe  session.  But 
we  do  not  think  the  act  was  therefore  told 
a«  tb  the  election  provided  for.  It  took  effect 
In  May,  1858,  and  must  be  tmderstood  as 
beginning  to  'speak  at  tin  moment  when  it 
became  a  law,  and  not  before.  It  must  have 
the  same  construction  as  if  pa8l^"on  the 
day- when  it  took  eff^t.  ^and  ■directed  by  a 
two^hlrds  vote  to  take*  ImraMiatO'  effect. 
'April  next'  must  therefote  W  onderstood 


elB  April,  1880,  being  the  liext'  Aprtl  after 
the  act  took  effect."  In  the  'Schneider  Case 
the  court  said:  "The  words  'passage  of  the 
act,'  while  th^  have  a  technical  meaning 
which  is  wen  understood  in  this  connection 
and  as  used  In  the  section  referred  to,  most 
be  held  to  mean  the  time  when  the  act  takes 
effect  Any  other  construction  of  the  words 
would  give  life  and  action  to  this  section  be- 
fore it  can  have  any  such  life." 
■  An  cstoppe!  Is  urged  against  the  appellant 
ln_  the  briefs  and  oral  argument,  but  there 
is  nothing  in  the  I'ecord  upon  which  such  a 
doctrine  can  rest.  The  tax  sale  was  made 
about  three  years  before  the  commencement 
of  this  action.  During  that  period  the  prop- 
erty Increased  In  value  and  improvements 
were  made  by  the  purchaser,  but  this  alone 
will  not  support  a  plea  of  estoppel.  Our 
statute  has  fixed  the. period  of  limitation  for 
actlohs  of  this  kind,  and  a  court  indulges  In 
Judicial  legislation  when  it  attempts  to  bar 
a  right  of  action  within  the  statutory  period 
for  mere  inaction  or  delay  on  the  part  of  a 
plaintiff.  It  is  said  that  the  appellant  holds 
title  under  a  quitclaim  deed,  obtained  from  a 
former  owner  for  a  nominal  consideration, 
and  is  a  8|)eculator  in  tax  titles,  but  this  ar- 
gument, I  apprehend,  Is  addressed  to  the  man, 
and  not  to  the  judge.  Counsel  In  his  zeal 
seems  to  forget  that  the  act  was  not  passed 
for  his  case  alone;  that  It  Is  a  sword  for 
attack  as  well  as  a  shield  for  defense;  that 
the  decision  of  to-day  may  to-morrow  meas- 
ure the  rights  of 'others  who  have  been  de- 
prived of  their  all  through  the  machinations 
of  the  very  class  against  which  he  so  bitterly 
Inveighs.  Should  such  cases  arise  perhaps 
the  majority  would  gladly  retrace  their 
steps.  The  right  to  move  against  a  tax  deed 
is  an  incldtot  to  the  ownership  of  property, 
and  one  claiming  tmder  a  void  tax  deed  can- 
not defend  on  the  ground  that  the  holder 
of  the  legal  title  paid  less  than  the  prop- 
erty was  worth.  The  one  holds  under  con- 
veyance from  the  general  government,  the 
other  claims  under  the  state,  and  each  must 
stand  or  fall  by  bis  own  title.  Certainty  In 
the  law  is  to  be  desired  above  all  else.  Cases 
will  doubtless  arise  in  this  jurisdiction,  as 
they  have  in  others.  In  which  this  covrt  will 
be  compelled  to  bold  that  after  the  passage 
of  an  act  means  after  It  bas  taken  effect 
under  the  Constitution.  This  construction  in 
my  opinion  should  always  be  adopted,  unless 
the  language  of  the  act  shows  plainly  ai^d 
unequivocally  that  a  different  date  was  in- 
tended. If  I  am  right  in  my  conclusion,  the 
Judgment  should  be  reversed.  If  there  Is  a 
doubt  as  to  the  correctness  of  my  views,  the 
same  result  should  follow,  for  the  act  cots  off 
an  existing  remedy,-  and  must  be  strictly  con- 
strued against  those  asserting  the  l>ar.  "It 
is  also  the  v^ell-settled  rule  of  courts  that 
when  there  Is  a  doubt  ka  to  the  time  when 
the  limitation  commences  tb  run  that  con- 
struction shotild  be  given  whl(3i-l8  most  favor- 
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aJDle  to  tbe  enforcem^t  o(<Uia.c<)inmoB-)8ir 
rights  of  the  citizen."  Schneider  ▼.  Huss«y, 
supra. 

OUNBAB  and  MOUKT,  JJ.,  concnr. 

MORRIS,  J.  I  concur  in  the  result,  holding 
that  the  demurrer  was  properly  sustained  up- 
OD  other  ground^  than  that  saggested  in  the 
majority  opinion.  Upon  the  question  of  the 
tiroper  constmctlon  of  the  statute  relatlTe  to 
the  time  when  the  proviso  became  eltectlTe 
I  join  in  the  minority  opinion. 


(B  Wub.  699) 

COBJ>INBB  T.  KIRKBNDAIA  et  al. 
(Supreme  Conrt  of  Washington.    Nor.  4,  1609.) 

Bn  Banc.  Appeal  from  Superior  Oont,  Clw- 
lan  Coun^;  R.  S.  Stelner,  Judge. 

Action  by  J.  B.  Cotdlner  agunst  Minnie  U 
Kirkendall  and  husband.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Affirmed. 

Cordlner  &  Gordiner  and  J.  C.  Eleber,  for  ap- 
pellant   Reeves  A  Beeves,  fw  respondents. 

'   PER   CURIAM.     This   action   Involves   the 

?ne8tion  determined  In  Cordlner  v.  I>^ar  (Wa^b.) 
04  Pae.  780,  and  is  affirmed  on  the  grounds 
stated  in  the  opinion  in  that 


(K  ■Waxb.  699) 

OORDIXEB  ▼.  McMAHAN  et  at 
(Supreme  Court  of  Washington.    Nor.  4,  1909.) 

En  Banc.  Appeal  from  Superior  Court,  Che- 
lan County;  B.S.  Stelner,  Judge. 

Action  by  J.  B.  Cordiner  against  Millard  B. 
McMahan  and  others.  Judgment  for  defend- 
ants.    Plaintiff  appeals.     Affirmed.' 

°   Cordlner  &  Cordlner  and  J.  G.  Kleber,  for  ap- 
pellant.   Beeves  A  Reeves,  for  respondents. 

FEB  GOBIAM.  This  action  involves  the 
question  determined  In  the  case  of  Cordlner  v. 
Dear  (Wash.)  104  Pae:  780,  and  Is  affirmed  en 
Hie  grounds  stated  in  tke  opinion  in  ttut  case. 


(66  Wub.  5S8) 

HEIiMER  et  a),  t.  TlTIiB  GnABAMTY  * 

SUBETir  (X).  OF  SCBANTOW,  PA. 
(Spireme  Court  of,  Washington.    Nof.  6,  1900.) 

1.   iHatTKANOI     (I    640*)v-ACTIQi«-^Pl,U.»IirO~ 
LnilTATIDN  11^  CONT&AOT— WaIVKB. 

A  condition  of  an  Indemnltv  bond  that  no 
proceedings  shall  be  instituted  later  than  four 
months  afte 


^ .  ter  the  completion  of  ^the  contmct 

iraived  by  not  being  pleaded. 

nESd.  Note.— For  other  cases,  see  Insniaaoe. 
Ctent.  Dig.  f  1554;    Dea  Dig.  1840.*] 
2,  CoNTBACTB  (|  838*)— LncriATioH  in  Cioii- 

TBACT— Bab  MT7ST  B«  PUEADED. 

The  bar  of  a  contract  limitation  mn«t  be 
specially  pleaded  the  saaeaatiia  general  staf 
«te  of  umitations. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  I  838.*J 

8.  INDIMNITT  (I  i5»)'— EXBCimON  OF  IHDEM- 
HITT  BORD— AD1O8810K  tIT  FOBKBB  TBI- 
AI» 

Aa  objection  that  there  was  no  prooC  at 
defendant's  execution  ot  the  indemnity  bond 
sued  on  cannot  be  entertained ;    Its  execution 


bMn.  admitted.  i«  ■  Amnertatak  aad  tit* 

^  nd   itself  admitted  in  evidence   without  ob- 
jection.' ■         '    ■ 

'  '[Bd.  Note;— For  other  cases,  iee  Indemnity, 
Dea  Dig.  f  16.*} 

4>  ln8trBA'<«cii  (H  431, 846*)— iNDBMirtTT  Bono 
•^Bbiaoh  ov  COKDJnroH— Pboov. 

in  an  action  on  a  building  oontractpr's  inr 
dcmnity  bond,  conditioned  to ,  save  the  .  owner 
harmless  from  any  loss  for  breach  of  contract,  a 
breaiefa  of  condition  was  clearly  slMwn  by  proof 
of  the  satisfaction  of  a  Jndgineitt  .  xecoToMd 
against  plaintiCTs  property,  ana  the  burden  was 
on  defendant  to  snow  payment  or  performance 
the  same  as  in  any  other  case. 

[Bd.  Note^— For  other  eases,  see  InanraiBoe^ 
Dec.  Dig.  iS  4S1.  «48.*] 

Department  2.  Appeal  from  Superior  (3onrt, 
King  County ;  John  B.  Takey,  Judge. 

Actltfn  by  Loa  Helmer  and  husband  against 
the  Title  Guaranty  A  Surety  Company  of 
Scranton,  Pa.  Judgment  for,  plaintiffs,  and 
defendant  appeals.   Affirmed. ' 

Carroll  A  Carroll  and  Mllo  A.  Boot,  tor 
appellant    John  H.  Perry,  for  respondents. 

BUDKIN,  C.  J.  This  wss  an  action  to  re- 
cover damages  for  breach  ot  the  conditions 
of  a  surety  or  indemnity  bond.  The  case  was 
befbre  this  court  on  a  former  appeal,  where 
a  more  complete  statement  of  the  issues  will 
be  fonad.  Helmer  v.  Tltl»  Ooar.  A  Sur.  Co., 
60  Wasb.  411,  07  Pae.  4<n.  The  plalntUb 
had  judgment  below  on  a  retrial  ot  the  ctae, 
and  the  defen^nt  lias  appealed. therefrom. 

The  bond  in  suit,  among  otbegr  things,  pro- 
Tides  that  no  suit  action,  or  iwoceeding  there- 
on should  be  Instituted  later  than  four 
months- after  thecompletiaii  o£  theoontract 
covered  by  the  bond,  and  the  appeUaot  con- 
tends that  the  contract  covered  by  the  bond 
was  completed  more  than  fonr  months  be- 
fore the  commencement  of  the  present  action, 
and.tliat  tlM  aottOB'lS  tbsrefore  barriO.  The 
respondents,  on  the  4tMr  hand,  contend  that 
tbe  ooQtraet  Ihoaltatimi  wss  nokipleaded.  and 
Is  therefore  waived.  This  latter  contention 
must  be  sustained.  .  TUe  bar  of  the  contract 
linUtatKm  m«Bt  tte  specially  pleaded  the 
same  as  the  'bar  of  tbe  general  statute  of  llmi- 
taUons.  Andes  las.  Co.  ▼.  Fish,.  71  IlL  620; 
Hnmboldt  Ins.  Co.  ▼.  Johnson,  1  lU.  Ak>.  800 ; 
Fred  Miner  Brewing  Xto.  r.  Oipttal  Ifts,  Co., 
Ill  Iowa,  680,  8a  )k  W.  1028{  82  Am.  St 
Rep.  620;  'Joyce  en  Insurance,  f  8223. 

It  next  (^ntfeoded  that  there  was  no  proof 
ot  .the  ekecutton  of  the  bond  by  the  appellant 
There  are  two  answers  to  this  objection. 
First  On  the  former  appeal  thjs  court  said: 
"The  answer  denied  each  and  all  of  these  al- 
legations, but  pleade'd  certain  affirmative  de- 
fenses. In  which  the  execution  and  conditions 
of  the  building  contract  and  indemnity  bond 
were  satwtantlally  admitted.^  Second.  Tbe 
Offer  of  the  original  bond  in  evidence  at  the 
trial  was  accompanied  by  the  following  state- 
ment: "It  your  honor  please,  by  agreement 
this  bond  of  tbe  Title  Onara^ty  A  Surety 
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Company  indemnlfyhig  the  Hdmen  against 
loss  is  admitted  by  consent  of  botli  coiuiBel." 
No  objection  was  interposed  to  the  offer  In 
tills  form,  and  the  bond  Itself  was  admitted 
wlthoat  objection.  Under  such  circumstan- 
ces, the  objection  now  urged  cannot  be  enter- 
tained. It  is  further  contended  that  there 
was  no  proof  that  the  appellant  failed  to  in- 
demnify the  respondents,  and  Church  v. 
Campbell,  7  Wash.  547,  35  Pac.  381,  is  dted 
in  support  of  the  rule  that  such  proof  is  in- 
dispensable in  actions  of  this  kind.  That 
was  an  action  on  an  attacliment  bond,  con- 
ditioned that  the  plalntlfF  in  the  attachment 
would  pay  all  costs  that  might  be  adjudged 
to  the  defendant,  and  all  damages  which  he 
might  sustain  by  reason  of  the  attachment, 
and  the  court  was  discussing  the  failure  to 
allege  nonpayment  of  the  costs  and  damages 
by  the  plaintiff  in  the  attachment  suit,  not 
nonpayment  by  the  surety  after  breach  of 
condition  of  the  attachment 'bond.  An  allega- 
tion of  noniMyinent  by  the  tilalntiff  in  the 
attachment  suit  was  there  necessary  to  show 
a  breach  of  condition  of  the  bond,  while  here 
a  breach  of  condition  was  clearl^  stiown  by 
proof  of  satisfaction  of  the  Judgment  recov- 
ered against  the  property,  and  the  burden 
was  upon  the  appellant  to  show  payment  or 
performance  the  same  as  In  any  other  case. 
These  were  affirmative  defenses  to  be  alleged 
and  proved  by  the  appellant 

The  other  assignments  of  error  are  with- 
out  merit,  and  require  no  special  considera- 
tion.   Judgment  affirmed. 

CROW,  MOUNT,  PARKEK,  and  DUNBAR, 
3J.,  concur. 


VIANELLO  T.   WASHINGTON  IRON 

WORKS  CO. 

(Supreme  Court  «f  Washiniiton.    NoY.  6,  1909.) 

1.  Master  and  Servant  (f  ISO*)— Dtmr  to 
Warn  Sebvant  of  DANoms. 

It  is  the  duty  of  a  master  to  warn  his  em- 
ploy^ of  dangers  by  which,  they  are  surround- 
ed, especially  when  they  are  ignorant  thereof, 
and  such  ignorance  is  known  to  the  master. 

[Rd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  297  J  Dws.  Dig.  |  150.»1 

2.  Masteb  AND  Servant  ({  235»)— Dtrrr  o* 
Servant  to  Obsesvs  Appabbnx.Dangebs— 
Knowledge  of  English. 

The  fact  that  a  servant  does  not  speak  tbe 
English  language  Is  no  excuse  for  his  failing 
to  observe  ap|)arent  dangen  by  which  be  is  sur- 
rounded. 

[Ed.  Note.-~-For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  71Q ;   Dec.  Dig.  |  235. •] 

3.  Master  and  Servant  (§  1515*)— Injurs  io 
Servani^-Neglioence  of  Master. 

Plaintiff,  after  having  been  employed  for 
«ver  sis  raonths'La  a  foundry,  was  injured  while 
helping  to  push  a  car  upon  which  was-  loaded 
three  heavy  flasks,  containing  monlds.  It  was 
customary  to  call  upon  employes  indiscrim- 
inately to  help  push  the  car  when  loaded.  Plain- 
tiff on  several  occasions  had  helped  push  the 
car,   and   his   ordinary   work   was.  only   70  to 


100  feet  away.  The  undisputed  evidence  Aow- 
ed  that  the  car  was  properly  loaded;  that 
the  employes  were  warned  not  to  place  their 
hands  in  the  open  places  between  the  moulds 
because  of  the  danger  of  being  Injnred  and  of 
injuring  the  monlds;  and  that  the  light  was 
sufficient.  Held  that,  it  not  being  shown  that 
plaintiff  was  lacking  in  common  understanding 
or  ordinary  intelligence,  defendant  was  not  neg- 
ligent, though  no  warning  was  given  on  this  oc- 
casion to  the  plaintiff  not  to  put  his  hands  be- 
tween the  moulds. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  310;  Dec.  Dig.  |  155.*] 

4.  Masteb  and  Servant  (i  235*)— Injxwt  to 
Servant— CoNTRiBrTOBT  Negligence. 
Plaintiff,  employsd  in  a  foundry,  being  call- 
ed on  to  help  move  a  car  loaded  with  heavy 
flasks  piled  one  above  the  other  and  separated 
only  by  "dogs"  around  the  rims,  placed  his  hand 
between  two  of  the  flasks,  and  had  his  hand 
crushed  by  the  fall  of  one  of  the  flasks  upon  it 
Held,  that  he  was  guilty  of  contributory  negli- 
gence precluding  a  recovery:  the  place  where 
he  put  his  hand  bemg  one  ot  obvious  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  710;   Dec.  Dig.  «  235.*J 

Department  2.  Appeal  from  Superior 
Court  King  County;  Wilson  R.  Gay,  Judge. 

Action  by  Nlclt  Vianello  against  the  Wash- 
ington Iron  Works  Company.  Judgment  for 
plaintiff,  and'  defendant  appeals.  Reversed, 
and  action   dismissed. 

Robert  C.  Saunders  and  E.  G.  Ellis,  for 
appellant    Hotter  McHugii,  T.  J,  Casey,  and 

John  T.  Casey,  for  respondent. 

CROW,  J.  Action  by  Nick  Vianello  against 
the  Washington  Iron  Works  Company,  a 
corporation,  to  recover  damages  for  personal 
injuries.  From  a  Judgment  In  his  favor,  the 
defendant  appeals. 

Numerous  assignments  of  error  are  pre- 
sented, but  we  will  only  consider  those 
predicated  upon  the  denial  of  appdianfs 
motions  for  a  directed  verdict,  and  for  JoAg' 
ment  non  obstante  veredicto.  In  support 
of  these  motions,  the  appellant,  in  addition 
to  other  contentions,  insists  (1)  that  no 
negligence  on  its  part  has  been  6hown;  and 
(2)  that  the  respondent  was  guilty  of  con- 
tributory-negligence.  The  appellant  operates 
a  foundry  in  ttie  city  of  Seattle,  employing 
a  large  number  of  men.  In  Its  moulding 
room  Is  a  core  oven  used  (or  baking  and 
hardening  sand  moulds.  The  moulds  ar» 
made  in  iron  flasks,  varying  in  diameter  tram 
2%  to  5  feet  These  flasks  when  ready 
for  the  oven  are  loaded  on  an  iron  car. 
The  lower  flask  Is  called  the  drag,  the  next 
the  cheek,  and  the  one  above  the  cope.  They 
weigh  fiwn  1^000  to  1,600  pounds  each.  T» 
keep  them  apart  iron  dogs  are  inserted  at 
equal  distances  on  top' of  and  around  the  cir- 
cumference of  the  drag  upon  which  the  cheek 
rests,  and  In  the  same  manner  the  cope  is 
separated  from  the  che^.  This  is  done  to 
permit  the  clrcfllatlon  of  hot  air  while  they 
are  in  the .  oven.  The  car  was  propelled 
by   hand,  moving  on  an  iron  track  wlilch 
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extended  Into  fhe  oven.  When  the  car  was 
loaded,  the  employes  of  the  foundry  were 
indiscriminately  called  upon  by  the  fore- 
man to  aid  in  pushing  it  into  the  oven. 
From  20  to  30  would  respond  and  gather 
around  the  car  wherever  they  could  obtain 
handholds.  Around,  outside  of,  and  con- 
structed as  parts  of  the  flasks  were  ribs  and 
flanges  sufficiently  wide  to  be  utilized  for 
handholds.  The  respondent  had  been  an  em- 
pIoy£  In  the  foundry  a  little  over  six  months. 
He  worked  four  months  as  a  helper  or  com- 
mon laborer,  and  about  two  months  maldng 
facing.  In  his  third  amended  complaint 
he  alleged  that  he  was  unable  to  speak  or 
write  the  English  language;  that  he  was  in- 
experienced in  the  work  of  pushing  the  car, 
and  did  not  appreciate  its  dangers ;  that  ap- 
pellant ordered  him  to  assist  in  moving  the 
car ;  that  the  work  had  to  be  done  hastily ; 
that  he  hurried  from  his  usual  place  of  work 
near  a  well-lighted  window  to  a  comparative- 
ly dark  place  where  the  car  was  loaded ;  that 
be  was  unable  to  see  clearly ;  that  he  was 
directed  by  the  foreman  to  stand  and  push 
at  point  designated  by  him;,  ttiat  the  m&i 
were  crowded  arooad  the  car;  that  the  car 
was  defective,  warped,  and  twisted  with 
great  heat  and  usage;  that  it  ran  with  vi- 
brations and  bounds  against  the  rail  and 
on  its .  bearings,  causing  frequent  Jerking, 
Jolting,  and  sudden  stopping  without  notice 
or  warning ;  that  the  appellant  had  negligent- 
ly loaded  it  to  an  unsafe  width  and  height; 
that  it  did  not  prt^terly  or  safely  clamp  the 
flasks  together  as  could  hare  been  done ;  that 
the  defective  condition  and  loading  of  the 
car,  wldcb  were  known  to  the  appellant  but 
unknown  to  the  respondent,  rendered  the 
place  unsafe  and  dangerous;  that  appellant 
negligently  failed  to  warn  respondent  there- 
of; that  appellant  permitted  obatmctlons 
to  be  placed  upon  the  track  in  front  of  the 
car,  which  respondent  was  unable  to  see ;  and 
that  by  reason. of  the  carelessness  and  neg- 
ligence of  appellant  and  the  unsteady  condi- 
tion of  the  load,  and  while  the  car  was 
moving,  one  of  the  upper  flasks  tilted  back- 
ward and  crushed  a  portion  of  respondent's 
lett  hand  which  he  had  inserted  between 
two  of  the  flasks.  The  appellant  pleaded 
the  defenses  of  contributory  negligence,  neg- 
ligence of  a  fellow  servanl^  and  assumption 
of  risk. 

No  competent  evidence  was  produced  to 
show  that  the  car,  the  track,  or  any  of  the 
appliances  were  defective,  dangerous,  or  out 
of  repair.  The  undisputed  evidence  did  show 
that  the  car  was  loaded  In  exactly  the  same 
manner  In  which  it  had  been  loaded  dally 
for  a  period  of  twelve  years,  and  that  it  had 
been  pushed  into  the  oven  by  the  men  In  the 
same  manner  all  of  that  time.  The  re- 
spondent on  the  trial,  and  also  on  this  ap- 
peal, seems  to  have  abandoned  any  claim  of 
negligence  on  the  part  of  the  appellant,  ex- 
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oept  as  pointed  out  in  his  answer  brief,  In 
the  following  language: 

"Point  1.  The  appellant  was  guilty  of  neg- 
ligence In  furnishing  respondent  an  unsafe 
place  to  work  in,  knowing  It  to  be  unsafe, 
when  a  safe  place  was  easily  available. 

"Point  2.  The  appellant  was  guilty  of  neg- 
ligence In  taking  respondent  from  his  usual 
work  and  directing  him  to  work  in  a  more 
dangerous  place,  and  by  pointing  to  and 
commanding  him  to  put  Ms  hands  in  a  cer- 
tain dangerous  place,  knowing  it  to  be  dan- 
gerous, without  any  warning  to  respondent, 
appellant  knowing  that  respondent  was  Ig- 
norant of  the  said  dangers  and  risk,  and  un- 
able because  of  existing  conditions  to  ob- 
serve and  know  the  same." 

We  fail  to  find  evidence  In  the  record 
sufScient  to  sustain  either  of  these  conten- 
tions, to  show  any  negligence  on  the  part  of 
the  appellant,  or  to  support  the  verdict  of 
the  Jury.  While  it  Is  true  that  the  respond- 
ent testified  that  be  was  ordered  by  the  fore- 
man to  push  the  car,  that  be  was  unac- 
quainted with  the  English  language,  and  that 
he  did  not  appreciate  the  dangers  attendant 
upon  the  work,  he  also  testified  that  he  tiad 
been  employed  In  the  foundry  for  more  than 
six  months,  that  he  had  on  three  or  four 
previous  occasions  pushed  on  the  car,  and 
that  his  ordinary  work  was  only  about  70 
to  100  feet  away.  The  undisputed  evidence 
shows  that  the  car  was  properly  loaded; 
that  the  heavy  drag,  cheek,  and  cope  were 
always  separated  by  the  iron  dogs ;  tliat  they 
were  never  clamped;  that  the  car  was  al- 
ways pushed  by  the  employte  Indiscrimi- 
nately, who  were  repeatedly  warned  not  to 
place  their  bands  in  the  open  spaces  between 
the  moulds,  for  the  reasons  (1)  that  such 
openings  were  the  only  places  at  all  danger- 
ous, and  (2)  that  the  employ^  by  placing 
their  hands  therein  were  liable  to  disturb 
the  moist  sand,  destroy  the  moulds,  and 
necessitate  the  work  of  making  them  over 
again;  that  there  were  sufllclent  handholds 
without  placing  hands  In  any  of  the  open- 
ings, and  that  there  were  not  only  large  win- 
dows In  the  foundry  to  afford  sufHclent  light, 
but  also  electric  lights  which  were  used 
when  necessary.  The  respondent  had  been 
working  for  six  months  In  the  same  room. 
The  men  wel-e  indiscriminately  called  each 
day  to  move  the  car.  It  is  difficult  to  un- 
derstand how  the  respondent  could  fall  to 
see  these  large  moulds,  to  observe  the  man- 
ner In  which  they  were  placed  upon  the 
car,  and  appreciate  that  the  only  danger  to 
which  he  would  be  subjected  in  doing  the 
work  would  result  from  inserting  his  hand 
t>etween  the  flasks.  If  he  was  a  person  of 
sufficient  intelligence  to  retain  employment 
for  more  than  six  months  In  a  foundry  where 
machinery  was  used,  where  It  must  have 
been  necessary  for  him  to  constantly  observe 
the  dangers  with  which  he  was  surrounded. 
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'rind  to  do  so  for  his  own  protertlon,  ft  Is' 
difflciilt  to  understiiiid  bow  he  could  fall  to 
uppreciate  the  only  and  api)arent  danger 
to  which  he  would  be  subjected'  when  push- 
ing the  car.  The  only  possible  theory  upon 
which  the  appellant  could  be  held  guilty  of 
negligence  would  be  by  reason  of  Its  alleged 
failure  to  warn  or  Instruct  the  respondent 
as  to  the  danger  of  the  work.  The  undis- 
puted evidence  Is  that  the  foreman  did  re- 
peatedly and  dally  warn  the  men  to  keep 
thetr  hands  out  of  the  openings,  not  only 
to  avoid  danger,  but  also  to  prevent  Injury 
to  them,  although  there  Is  no  positive  evi- 
dence that  he  gave  such  warning  on  this 
particular  occasion.  While  it  is  the  duty 
of  a  master  to  warn  hla  employes  of  dan- 
gers with  which  they  are  surrounded,  es- 
pecially wbea  they  are  Ignorant  thereof  and 
such  ignorance  Is  known  to  the  master,  It 
would  be  diflicult.  to  assume  that  au  em- 
ploy6  who  had  been  engaged  as  the  respond- 
ent had  been  for  the  period  of  six  months 
did  not  have  ample  opportunity  for  observ- 
ing all  apparent  dangers  with  which  he  was 
surrounded,  or  that  he  did  not  observe  the 
same,  and  that  the  master  should  warn  bim. 
The  mere  fact  that  he  could  not  speak  the 
English  language  constitutes  no  excuse  for 
.bis  Ignorance.  It  cannot  be  assumed  that 
the  only  persons  of  Intelligence  are  those 
who  speak  the  English  language.  There  is 
uottaiug  to  show  that  the  resiK>ndent  was 
lacking  In  common  understanding  or  ordi- 
nary Intelligence.  Giving  due  consideration 
to  undisputed  evidence  sho\ylng  the  employ- 
ment of  the  respondent,  bis  surroundings  and 
situation,  and  the  manner  In  which  the  work 
bad  been  done  for  many  years,  we  conclude 
that  sufficient  evidence  was  not  produced  to 
show  negligence  upon  the  part  of  the  ap- 
pellant 

, ,  The  respondent  was  guilty  of  contribu- 
tory negligence.  Although  he  stated  that  the 
foreman  took  blm  by  the  shouUler  and  di- 
rected bim  to  assist  in  propelling  the  car, 
pointing  to  a  place  where  be  should  push,  be 
does  not  testify  that  the  foreman  directed 
bim  to  {dace  bis  bauds  between  the  moulds. 
,Nor  Is  there  any  evidence  that  the  foreman 
did  so.  It  must  have  been  apparent  to.  ofl? 
Iteraoa  of  ordinary  intelligence  that  the  act 
of  placing  bis  bands  between  the  qioulds 
would  be  exceedingly  dangerous,  and  we  can- 
not; understand  how  the  respondent  could 
have  voluntarily  done  so  without  being  guilty 
of'  such  contributory  negligence  as  to  avoid 
any  recovery  by  blm  in  this  action. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the 
action. 

RUnKlN,  C.  J.,  and  MOUNT  and  PARK- 
ER, JJ..  concur. 


JONES  v;  JONEK  «•  al. '  ■ 
(Supreme  Court  of  Washington.    Nov.  6,  1909.) 

1.  Brokebs  (J  8*)  —  AcTiifa  'fob  Diffebent 
Pbinoipals  —  CoHTBACT  or  AOENT  — Evi- 
dence. 

F.  and  J.  were  agents  for  H.  for  the  sale  of 
real  estate.  II.  bad  sold  certain  lots  to  G.  P.. 
acting  as  agent  for  G.,  sold  bis  lots  to  plaintiff, 
who  paid  down  $200.  Tbeioontmct  provided 
that  it  was  made  subject  to  tlke-^wner's  accept- 
ance. An  incumbrance  uiran  the  title  was  dis- 
oovered,  end  a  demand  for  its  ttemoval  was  re- 
fused. The  contract  was  then  presented  to  O. 
for  liis  approval,  and,  upon  his  refusal  to  ap- 
prove,  a  demand  was  made  for  the  letum  of  the 
down  payment,  which  was  also  reftised.  Plain- 
tiff alleged  that  H.  w»a  tha  otnier  of  the  lots, 
and  that  iF.  in  making  the  sale  and  leceivli^ 
the  mone.,v  acted  far  H.  Held,  that  the  fact  that 
F.  was  the  agent  of  H.  for  the  sale  of  lots  is  not 
evidence  that  he  was  acting  other  than  aa 
agent  for  O.  in  necotiatiAg  the  sale  to  plain- 
tiff, and.  since  F.  pad  ao  connection  with  X. 
each  maintaining  a  separate  relation  with  R., 
that  the  payment  to  F.  was  not  a  payment  to 
either  H.  or  J.,  neitiier  of  whom  bad  any  con- 
nection with  the  sale  to  plaintiff,  and  there 
can  be  no  recovery  except  from  F.  or  his  princi- 
pal O. 

(Ed.  Note.— For  other  cases,  see  BiokirB,  Cent 
Dig.  19;   Dec  Dig.  |  8.*} 

2.  MoNErr  Rbcktved  ((  9*)— MoRsr  RBcnrsD 
rsoM  Thibd  Pbbson. 

An  agent  after  effecting  a'  contract  for  the 
sale  of  land,  on  which  he  received  earnest  mon- 
ey, left  the  state.  Defendant,  who  was  the 
joint  occupant  of  his  office,  bat  bad  no  other 
connection  with  him  or  with  the  transoctioa. 
found  among  his  papers  on  envelope  containing 
a  certificate  of  deposit  representing  the  earnest 
money,  which  had  been  inderaed  in  blank  by 
the  agent.  Defendant  deiposited  this  in  his  own 
account,  and  held  it  subject  to  the  agent's  or- 
der. Beld,  in  an  action  by  the  purchaser  to  re- 
cover his  earnest  money  on  failure  to  complete 
the  sale,  that  the  act  of  defendant  in  placing 
the  money  in  his  own  bonk  account  would  not 
make  him  liable  therefor  to  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  I  31  (    Dec.  Dig.  f  9.*] 

DepaHhient  1.  Appieal  froitn  Superior 
Court,  King  County;  Boyd  J.  Tallman,  Judge 

Action  by  A.  R.  Jones  against  Daniel 
Jones  and  others.  Judgment  for  defendants, 
and  flalnfift  appeMs.    Affirmed. 

Million  &  Houser  ond  George,  ,M.  Sinclair, 
for  appellant.    ^ermaQ.  W.  Craven,'  for  re- 

spoudeuts,.  '  _  , 

MORRIS,  J.  On  April  17,  1907,  W.  N. 
PInkstou,  on  behalf  of  the  appellant,  enter- 
ed into  a  contract  for  the  purchase  of  lots 
1,  2,  and  3,  block  24,  of  Mt.  Baker  Park  ad- 
dition to  Seattle.  Two  hundred  dollars  was 
paid  in  cash,  and  the  balance  payable  with- 
in 18  months.  The'  contract  was  executed  on 
behalf  of  James'  Green,  claiming  to  be  tbe 
owner  of  the  lots,  by  F.  L.  Febren,  and  pro- 
vided that  it  was  made  subject  to  the  own- 
er's acceptance.  No  subsequent  payments 
were  made,  ond  thereafter  appellant  brought 
this  action,  alleging  that  the  Hunter  Tract 
Improvement  Company  was  at  all  times  the 
owner  of  the  lots  mentioned,  and  that  in 
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▲pro,  1907,  tt  Mrtend  btto-  a  oontract  wttU 
Jamee  Green  for  Uie  sale  to.Um  o<  said  tots 
upon  t^rma  not  tai««n  to  the  ptalstlfl;  that 
thereafter  F.  I<.  FebrsD.  then  heing  tba  agent 
of  the  ImpTOTement  conpaig  and  <tf  Daniel 
Jones  &  Ca,  and ,  acting  for  them,  ei^tered 
Into  the  flrst:i«entl(med  contract,  with  Pink- 
Bton,  and  received  the  (200  for  and  on  be- 
half of  the  Improfvenie^  company  and  David 
Jones  &  Co. ;  that  ai^lant,  upon  examina- 
tion of  an  abstract,  discovered  vrhat  tie  claim- 
ed to  be  an  Incumbrance  upon  the  title,  and 
demanded  its  removal,  and,  his  demand  .be- 
ing refused,  he  then  presented  the  contract 
to  Qreen  for  his  approval,  but  thfit  Green 
refused  to  approve  the  same,  and  he  tben 
demanded  the  return  of  his  $200,  which  be- 
ing refused  the  action  was  brought  The 
record  for  some  reason  omits  any  other  plead- 
ing, and  we  are  therefore  unable  to  deter- 
mine what  the  answers  were.  We  assume, 
however,  that  the  Issues  were  properly  Join- 
ed between  appellant  and  respondents  Daniel 
Jones  &  Co.  and  the  Hunter  Tract  Improve- 
ment Company.  James  Green,  not  being 
served  with  summons,  did  not  appear.  The 
cause  was  tried  before  the  court;  a  Jury 
being  waived.  The  court  below  finds  that 
the  improvement  company  on  April  4,  1907, 
being  the  owner,  entered  Into  a  contract  for 
the  sale  of  the  lots  to  Green,  and  that  Green 
thereafter  duly  authorized  Fehren  as  his 
agent  to  resell  the  lota  at  an  advance  price; 
that  Fehren,  acting  under  such  authority, 
entered  Into  the  contract  with  Pinkston  for 
the  sale  to  appellant,  receiving  $200  as  part 
payment;  that  Fehren  was  not  the  agent  of 
the  improvement  company  nor  of  Jones  ft- 
Co. ;  and  that  Green  approved  of  the  contract 
made  by  Fehren  as  his  agent  Upon  these 
findings,  it  reached  the  eonClnsion  that  ap- 
pellant had  not  made  a  case  against  either 
the  Improvement  company  or  Jones  tc  Co., 
and  entered  Judgment  of  dismissal,  and  ap- 
pellant brings  the  case  Ime 

nie  evidence  steongly  supports  the  flnd- 
lagB  of  the  court,  and  is  susceptible  of  none 
other.  The  only  connection  between  the  im- 
ph>Tement  company  and  Fehren  Is  that  Feh- 
ren and  Jones  wem  agents  of  the  improve- 
ment company  in  the  sale  of  pnperty  In  this 
addition  on  behalf  of  the  Imprewment  comi 
pany.  The  Improvement  company  had  no 
part  Bor  lntffl«st  in  the  sale -by  Green  to  ap- 
pellant; And  the  fia<3t  that  Fehcen  -was  its 
agent  for  tbe  sale  of  Its  lota  Is  not  evidence 
that  In  negotteting  tite  sale  of  the  lots  by 
Green 'to  appellant  be  was  acting  other  than 
as  agent  for  Green.  There  .can  be  no 'ques- 
tion from  the  evMence  but  ttiat  he  was  au- 
tborlifed.by  Gre«i  to  set!  the  lots.  Neither 
had  Fehren  «nir  connecticm  with  Jones  & 
Co.  other  than  that  they  were,  both  author- 
ized by  the  improvement  company  to  sell  its 
property,.' and  maintained  offlce^.ln  the,  same 
room.    Sach  acted  Iqdependeotiy  of  the  oth- 


er, and  malntaiiMd.ldi  oiwii  «epftrat»  rela- 
tton  ytjJ^  the  Imptnvement  company.  The  - 
payment  of  the  $200.  was  noti  a  payment  to 
the  Improvement  company,  nor  to  Jones,  nei- 
ther of.  vliom  had  any  connection  with  the 
sale  to  appellant ;  and  there  oould  be  no  re- 
covery of  the  $200  except  from  Feliren  or 
his  principal  Green.  Fehren  left  Seattle  to 
May,  1907,  and  some  time  thereafter  Jones 
found  a  certUScate  of  deposit  in  the  sum  of 
$150  among  some  papers  belonging  to  Fehren. 
The  certificate  was  indorsed  In  blank  by  , 
Fehren,  and  on  the  oivelope  In  whidt  It  was, 
contained  was  noted:  "A  deposit  on  the 
sale  of  the  lots  from  Green  to  Jones."  Jones 
took  the  certificate,  and  deposited  it  In  the 
bank  in  his  own  account  and  has  ever  since 
held  the  same  subject  to  the  order  of  Feh- 
ren. This  would  not  however,  subject  him 
to  a  liability  for  the  $150,  upon  the  cause 
of  action  pleaded,  and  In  so  finding  the  conrt 
below  was  right 

Respondent  moves  to  dismiss  the  appeal, 
but  having  reached  an  affirmance  of  the 
Judgment  we  do  not  pass  upon  the  motion  to 
dismiss. 

The  Judgment  is  alBrmed. 

RTJDKIN,  C.  X,  and  CHABWICK,  FUL- 
liESTGN.  and  GOSB,  JJ.,  concur. 

(ES  Waah.  «R> 

ILSB  T.  xrrsA  irroBatNirr  oo. 

(Supreme  Court  of  Washington.    Nov,  4,  1900.) 

1.  Conra&cTS  ({  292*)^BTni.DiiTQ  Con'tbacts 

— AaCHlTEOT'S  OSBTlnOATB; 

The  contract  between  plaintlfl,  a  contnustor 
for  work,  and  the  sobcontracter,  provided  tlwt 
In  case  at  default  by  the  subcontractor,  the  ez- 
p«nie  to  plaintiff  m  completing  the  worl^  and  ' 
any  damage  from  the  default.  aQoald  be  aadited  > 
and  certified  by  the  architect  whose  certificate  t 
should  be  conclusive  on  the  parties.    Held,  that 
the  certificate,  belne  given  on  a  misrepresenta- 
tion of  plaintiff,  and  without  peiaonal  ezamina- 
tipn  by  the  aicUtect  was  not  conclusive  «o  the  : 
■ubcontractpr'B  surety  ss  to  the  amount  due. 

{Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  1 1343;  Dec.  Dig.  |  292.»] 

2.  APPBAt  AND  £bR0B  (I  1129*)— AlTIKHANOK 
OB  REVBB8AI.  WITB  DiBECTtOM. 

Plaintiff,  a  contractor,  in  aa  aetloaon  tlM  . 
subcpqtractor's  bond,  having  erroneously  relied 
on  the  certificate  of  the  arcnitect  being  conclu- 
8iv«  as  to  the  amount  dae,  and  not  having 
sought  by  amendment  or  otherwise  to  necovier 
on  a  quantum  msmit  as  Jlie  might  a  Judpieat 
of  dismissal  without  prejudice  will  be  amrmed, 
instead  of  reversing,  with  direction  for  amend- 
ment and  trial  on  a  qnantum  meruit 

[Bd.  Note.r-For  other  oases,  see  Appeal  and  - 
Error   Cent  Dig.  H  4441,  4442;   Dec.  Dig.  | 

fiki>  Banc.     Appeal  from  Superior  Court,.,., 
Sp<dcaa«  Oonnty;  Henry  L.  Kennan,  Judge. 

Action  by  August  Use  against  the,  /Eltna 
Indemnity  Company.     From  a  Judgment  of  . 
dismissal,  plaintiff  appeals,  defeqdi^nt  appeal- 
ing from  the  portion  making  the.  dismissal 
without  prejudice.    AjSrmed. 
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Kenyan  A  Setteis  amd '  Qteyea,  Klaar  k 
Oraves,  for  appellant  Cullen  &  Dudleiy  and 
PeteiB  ft  Powell,  for  respondent 

PER  CURIAM.  This  case  presents  an  ap- 
peal and  cross-appeal.  We  will  refer  to  the 
parties  as  plaintiff  and  defendant  On  July 
20,  1905,  plaintiff  entered  Into  a  contract 
with  Shoshone  county,  Idaho,  to  construct  a 
courthouse  and  Jail  under  the  supervision  of 
Strltesky  &  Sweatt,  a  partnership,  as  ar- 
chitects. Thereafter  plaintiff,  by  written  con- 
tract, sublet  to  the  International  Fireproof 
Construction  Company  a  portion  of  the  worjt 
to  be  done.  The  consideration  of  the  sub- 
contract was  $20,400,  and  the  construction 
company  was  required  to  and  did  give  a  bond 
for  $15,000,  with  this  defendant  as  surety 
thereon.  The  contract  contained  the  follow- 
ing clause:  "The  expense  Incurred  by  the 
(plaintiff)  as  herein  provided  either  for  fur- 
nlsblng  materials  or  finishing  the  work,  and 
any  damage  incurred  through  such  default 
shall  be  audited  and  certified  by  the  ar- 
chitects whose  certificate  thereof  shall  be 
conclusive  upon  th^  parties."  The  construc- 
tion company  did  a  portion  of  the  work,  and 
th^i,  becoming.  Insolvent,  failed  to  proceed. 
The  defendant  was  called  upon  to  complete 
the  contract  but  declined  so  to  do.  Plaintiff 
then  completed  the  Work  called  for  by  the 
soboontract  Thereafter  he  obtained  a  cer- 
tificate-that he  had  necessarily  erpended  the 
sum  of  $15361.46  In  excess  of  $11,550,  which 
was  the  balance  that  would  have  been  due  to 
the  construction  company' had  it  completed 
the  work.  This  certificate  was  signed  "Strl- 
tesky &  Sweatt  Architects,  by  L.  R.  Strltes- 
ky." On  February  13,  1907,  plaintiff  com- 
menced this  action,  alleging  substantially  the 
matters  henelnbefore  stated.  The  defendant 
answered,  denying  certain  of  plaintiff's  al- 
legatlMiB,  and  afflrmatively  all^tlng  that  the 
arcbltectB'  certificate  was  not  given  In  good 
faith,  but  as  a  result  of  fraud  and  misrep- 
resentation on  the  part  of  the  plaintiff  and 
recklessly  and  without  personal  examination 
by  said  architects.  The  trial  court  among 
odiers,  made  the  following  flndtngs:  "That 
the  said  Strltesky  thereafter  made  and  de- 
livered to  the  said  Use  such  certificate,  but 
said  certificate  was  obtained  through  fraud 
and  misrepresentation  on  the  part  of  said 
August  Ilse,  and  without  the  exercise  by  the 
said  architect  Strltesky  of  his  personal  Judg- 
ment wltb  respect  to  matters  certified  about 
and 'Without  any  Intent  on  his  part  that  the 
same  should  be  used  as  a  final  or  permanent 
certificate.  That  the  statement  exhibited  by 
the  said  Use  to  the  said  ar<4iltect  Strltesky 
and  upon  which  his  certificate  was  based, 
contained  many  overcharges  and  errors  in 
favor  of  the  said  Ilse.  That  the  certificate 
of  the  architect  relied  upon  by  the  plaintiff  in 
this  cause  as  the  basis  of  his  suit  is  wholly 
Invalid,  and  not  binding  upon  the  defendant 
by  reason  of  the  fraud  and  deception  of  the 


plaintiff  tbrongh  wbleh  tt  wta  «btalned,  and 
the  plaintiff  Is  not  entitled  to  recover  against 
the  defendant"  After  a  trial  <mi  die  merits, 
the  action  was  dismissed  by  the  trial  court 
upon  the  ground  that  It  had  been  prematurely 
brought  and  the  dismissal  was  made  with- 
out prejudice  to  the  bringing  of  another  suit 
Plaintiff  appeals  from  the  dismissal,  and  the 
defendant  appeals  from  that  portion  of  the 
Judgment  which  makes  the  dismissal  without 
prejudice. 

It  Is  urged  by  the  plaintiff  that  the  cer- 
tificate of  the  architect  must  be  deemed  to  be 
conclusive  of  the  amount  due  the  plaintiff,  in- 
asmuch as  the  contract  expressly  states  that 
the  certificate  of  the  architects  shall  be  con- 
clusive between  the  parties.  It  Is  the  gen- 
eral rule  of  law  that  parties  to  building  con- 
tracts may  agree  that  the  certificate  of  an 
architect  or  an  aWard  by  an  arbltrfitor  shall 
be  a  condition  precedent  to  the  right  of  ac- 
tion or  conclusive  as  to  the  amount  due  on 
the  contract  This  rule  Is  not  \vUhout  its 
exceptions.  It  has  accordingly  beeQ  held 
that  the  certificate  or  award  must  bQ  made 
upon  sqcb  knowledge  of  the  subject-matter 
as  to  warrant  an  opinion  binding  upon  the 
parties.  This  principle  finds  expression  In 
the  cases  of  Van  Hook  v.  pums,  10  Wash,  22, . 
38  Pac.  763;  McDonald  v.  Lewis,  18  Wash. 
300,  51  Pac.  387;  Long  v.  Pierce  County,  22 
Wash.  354,  CI  Pac.  142.  This  U  consistent, 
with  the  rule  that  a  certificate  may  be  Im-i 
peached  for  ff aud  or  for  such  gross  mistake 
or  error  as  would  Imply  bad  faith.  To  make . 
a  certificate  without  a  prosper  knowledge  of 
the  fact  which  upon  Investigation  is  found 
to  be  untrue  is  equivalent  la  law  to  thp  mak-  • 
ing  of  a  certificate  known  to  befals^.  The 
result  is  the  saue.  The  one  Is  an  open  f  ratid, 
the  other  the  product  of  such  bad  faith  as 
to  openita  as  .a  fraud  In  law.  In  Marks  t. 
N.  P.  By.  Co.,  76  Fed.  941.  22  C.  C.  A.  690,, 
the  court  said:  "The  constituting  by  agree- 
ment of  parties  of  the  engineer  of  the  de- 
fendant company  the  umpire  to  ascertain  and,, 
determine  the  amounts  that  should  be  doe. 
the  contractors  under  the  contract  *  •  .• . 
was  accompanied  ^i-the  peemimptloD  of  law 
that  the  eBglneeri.shbnld  at  all  tUnea.  and 
in  respect  to  everji  matter  submitted  to  bis 
determination,  exercise  an  honest  Judgment 
and  commit  no  Such  mistake  as,  imder  all 
the  clrcnmstanoes,  would  Imply  bad  faith." 
There  has  been  much  loose  expression  on  the 
part  of  courts  upon  thiii  subjectv  and  many 
of  them  have  seemingly  held  that  tbe  cer- 
tificate once  given  cannot  be'  qnesttoned. 
There  may  be  contracts  so  drawn,  or  the  cir- 
cumstances of  the  particular  case  may  be 
such,  thot  this  doctrine  would  apply,  as  for 
Instance  In  the  case  of  Martinsburg,  etc.,  R. 
Co.  V.  March,  114  U.  8.  B49,  0  Sup.  Ct  1085, 
29  I*  Ed.  255,  where  the  contracting  com- 
pany had  expressly  bound  the  other  party  to 
accept  as  conclusive  the  estimates  of  Its 
own  engineer,  and  then  sought  to  Impeach  his 
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certlflcate.'  But  here  we  bare  no  sncb  can< 
dltlon.  Both  parties  were  entitled  to  an 
honest  award,  and  to  hold  defendant  to  an- 
swer In  a  sum  clearly  shown  to  be  erroneous 
would,  in  effect,  deprive  It  of  its  legal  right 
We  do  not  think  It  was  ever  Intended  in  the 
absence  of  facts  equivalent  to  an  estoppel  to 
bold  the  certificate  of  an  architect  was  any- 
thing more  than  a  condition  precedent  to  an 
action,  or  to  afford  an  opportunity  for  settle- 
ment out  of  court;  for  it  is  the  policy  of  the 
law  to  favor  contracts  that  will  avoid  litiga- 
tl<m.  "When,  therefore,  a  contract  discloaea 
nothing  more  than  an  agreement  generally  to 
refer  any  and  all  disputes  to  arbitration,  It 
does  not  prevent  the  contractor  from  main- 
taining an  action  In  court  It  should  not  re- 
fer any  and  every  matter  to  arbitration,  but 
provide  that  the  contractor  shall  not  sue  nor 
the  company  be  liable  until  the  engineer  has 
determined  the  amount  to  be  paid.  To  some 
this  distinction  may  not  be  so  apparent,  and 
it  has  not  been  established  without  criticism. 
As  Judge  Martin  once  said  in  a  case  setting 
forth  such  a  decision:  'If  parties  may  ar- 
range [agreel  that  before  any  action  is 
brought  an  arbitrator  [engineer]  shall  ascer- 
tain the  sum  to  be  paid,  that  seems  to  be 
only  a  circuitous  mode  of  saying  that  no 
action  shall  be  brought'  Xet  the  decision 
has  been  followed  and  Is  now  well  estab- 
lished that  the  parties  to  a  contract  may 
not  oust  the  courts  of  their  Jurisdiction  over 
the  subject-matter  of  their  contracts."  Wait 
Engineering  and  Architectural  Jurisprudence, 
f  345.  In  this  case  the  certificate  of  the 
architect  fixed  an  amount  in  excess  of  the 
amount  actually  due.  This  fact  cannot  be 
questioned.  This  condition  was  brought 
about  through  the  probable  mistake  of  plain- 
tiff concurring  with  the  indolence  or  igno- 
rance of  the  architect  It  did  not  voice  the 
honest  Judgment  of  the  architect,  and  for 
that  reason  was  liable  to  Impeachment  by  ei- 
ther party.  The  court  committed  no  error, 
then,  either  from  the  viewpoint  of  the  fact 
or  the  law,,  in  admitting  evidence  to  Impeach 
the  certificate  of  the  architect 

Plaintiff  insists,  however,  that  he  should 
BOt  suffer  a  Judgment  of  dismissal  because 
of  this  finding  by  the  court  We  would  be 
glad  indeed  to  so  bold,  if  we  could  sustain 
our  position  by  reference  to  principle  or 
precedent  Some  amount  was  due  plaintiff, 
and  this  he  might  have  recovered  but  for 
the  unfortunate  position  he  has  voluntarily 
placed  himself  In.  He  began  his  action  upon 
the  theory,  and  maintained  it  throughout  the 
trial,  that  the  certificate  of  the  architect  was 
final  and  conclusive  as  to  the  amount  due, 
and  that  the  testimony  offered  by  defendant 
to  challenge  the  certificate  was  incompetent 
to  prove  such  fraud  or  mistake  as  would 
prevent  a  recovery.  Defendant,  answering 
the  complaint  cltaUenged  the  certificate  as 


fnmdnlent  in  law,  and  therefore  not  binding 
upon  it  No  motion  or  demurrer  was  direct- 
ed to  this  pleading.  Plaintiff  might  then 
have  raised  the  issue  as  to  the  reasonable 
value  ot  hia  services,  on  the  theory  that  U 
the  certificate  was  so  grossly  in  error  that 
it  was  not  binding  on  the  parties,  he  was  stIU 
entitled  to  the  value  of  bis  sarrlces  In  an 
amount  to  be  ascertained  by  the  court  In- 
stead of  doing  this,  he  replied,  denying  the 
afilrmatlve  defense.  He  thus  said  that  he 
would  rely  upon  the  certificate  as  given  by 
the  architect;  that  he  would  take  the  amount 
so  certified  or  take  nothing.  It  was  Iiis  priv- 
ilege to  adopt  either  theory  of  the  law,  but 
in  so  doing  he  was  bound  to  abide  the  conse- 
quences of  his  position.  Had  plaintiff  l>een 
willing  to  raise  the  issue,  the  court  would 
have  no  doubt  proceeded  to  find  the  actual 
amount  due,  or,  in  other  words,  reject  the 
false  certificate,  and  try  out  the  Issae  on  a 
quantum  meruit  We  would  not  be  inclined 
to  hold,  for  we  cannot  believe,  that  it  is  the 
law  that  parties  situated  as  the  parties  to 
this  action  were  should  be  compelled  on  ei- 
ther side  to  obtain  another  certificate  as  a 
condition  precedent  to  the  action.  The  effect 
of  a  reversal  would  be  to  send  the  case  back 
for  retrial  upon .  a  tiieory  rejected  by  the 
plaintiff  as  long  as  the  hope  prevailed  that 
he  could  recover  on  the  certificate,  thus  put- 
ting this  court  in  the  somewhat  peoullar  posi- 
tion of  defining  the  law  In  the  first  Instance 
an^  directing  the  Issue  to  be  tried  and  the 
submission  of  evidence  to  meet  it  To  direct 
a  trial  on  a  quantum  meruit  we  wbuld  have 
to  direct  an  am«idment  of  plaintiff's  'plead» 
Ittgs^  ordering  him  to  admit  the  fact  that  the 
certificate  was  wrong,  a  condition  for  wlilch 
ptalntUTs  own  mistake,  coapled  with  the  ig- 
norance, Incapacity,  or  wlllfnlneas  of  the 
architect,  was  responslbla  It  would  seem 
that  we  have  no  right  to  do  this,  altbougb 
the  true  merit  of  die  case  was  with  plaintilt 
in  the  first  Instance.  The  conclusion  we  hare 
reached  Is  supported  by  the  further  fact  that 
while  exceptions  were  numerous,  plaintiff 
took  exceptions  to  that  part  of  th«  Judgment 
holding  the  certificate  Invalid,  but  none  to 
the  order  dismissing  his  action  without  prej- 
udice. 

For  the  reasons  herein  stated,  the  Judg- 
ment of  the  lower  court  Is  aflSrmed. 


WIELAND  BROS.  v.  CHIX)PB(3K  FISH  CO. 

(Supreme  Court  of  Washington.    Nov.  4,  1909.) 

Sales  (S  167»)— Caveat  Emptor. 

Plaintiff,  a  wholesaler,  ordered  of  defend- 
ants, packers,  100  barrels  of  salmon  bellies,  stat- 
ing It  thought  it  would  be  able  to  have  them 
shipped  by  January  ISth,  perhaps  soonier.  De- 
fendants wrote  that  they  would,  on  account  of 
rebuilding  their  plant,  be  nnable  to  hold  them 
after  Jant»ry  1st  Plaintiff  thereupon  ordered 
defendants,  aa  soon  as  they  needed  die  room,  to 
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ktoce  (dr  it  the  barrels  In  a  certain  w&relioiiw. 
Defendants  so  stored  them  December  8tli,  after 
properly  inspecting  them,  notifying  plaintifF 
thereof,  and  stating  that  they  would  nave  them 
loolted  over  at  intervals  for  any  leakage*  while 
in  the  warehouse.  Plaintiff  withdrew  10  barrels 
in  April  following,  and  found  one  spoiled.  June 
following  it  withdrew  the  remainder,  and  stored 
them  till  August,  when  it  examined  them,  and 
found  56  spoiled.  Held,  in  the  absence  of  fraud, 
plaintiff  was  within  the  rule  of  caveat  emptor, 
defendants'  promise  to  look  over  the  fish  while 
in  the  warehouse  being  one  to  do  ao  only  till 
Janaarv  15th,  when  plaintiff  had  stated  it 
would  be  ready  to  remove  them,  and  they  not 
being  required  to  take  notice  of  their  remaining 
longer,  and  being  given  no  notice ;  and  the  neg- 
lect to  inspect  and  resalt,  indncing  the  spoiling, 
being  attributable  to  plaintiff. 

■lEd.  Note. — For  other  cases,  see  Sales,  Cent. 
Dfg.  S  401 ;    Dec.  Dig.  ;  167.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tailman, 
Judge. 

Actios  by  Wieland  Bros,  against  tlie  Clilo- 
peck  Fish  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

-  McCIure  ft  McClure,  for  appellant  Kerr 
&  McCord,  for  respondent 

DUNBAR,  J.  Plaintiff  is  a  corporation 
Migaged  in  buslneas  aa  a  wholesale  fish  and 
provision  dealer  in  San  Francisco,  Cal.  De- 
fendant is  a  corporation  engaged  in  catch- 
ing, packing,  curing,  and  selling  fish  at  whole- 
sale in  Seattle,  Wash.  For  a  number  of 
years  prior  to  the  dealings  out  of  which  this 
suit  arose  plaintifr  had  been  a  constant  pa- 
tron of  the  defoidant,  asd  all  the  transac- 
ttont  had  beoi  satisfactory.  On  July  27, 
1906,  plaintiff  wrote  to  the  defendant,  ask- 
ing for  quotations  on  sockeye  salmon  bellies. 
Under  date  of  July  81,  1906,  defendant  re- 
plied, quoting  prices.  On  August  3d  fol- 
lowing, plaintiff  iflaced  an  order  tor  70  bar- 
rtis  of  Bockeye  salmon  bellies,  10  barrels  to 
be  d^vered  immediately  and  60  barrels  to 
be  beld  for  future  shipment  In  aoktMwl- 
edglng  receipt  o<  this  order,  defendant  wrote 
to  plaintiff  as  follows  under  date  of  August 
7th:  "We  are  in  receipt  of  your  favor  of  tlie 
3rd  Inst,  and  contents  carefully  noted.  We 
are  shipping  you  on  the  Steamer  Pueblo, 
which  sails  from  here  tomorrow,  ten  barrels 
of  blood  red  sockeye  bellies,  which  run 
about  225  pounds  to  tbe  barrel.  Upon  re- 
ceipt of  these  bellies  we  wi^h  you  would  per- 
sonally examine  same  and  advise  us  tbe  re- 
sult of  your  examination,"  etc.  Ten  barrels 
were  duly  received  and  found  to  be  in  good 
condition.  On  the  14th  of  August  defend- 
ant wrote  and  telegraphed,  plaintiff  as  fol- 
lows: "We  have  received  your  favor  of  the 
7th  Inst,  also  10  barrels  sockeye  bellies,  and 
wired  you  immediately:  'Bellies  received. 
Reserve  for  us  100  barrels.'  And  hope  that 
yon  will  be  able  to  reserve  us  instead  of 
66  barrels  100  barrels.  If  you  cannot  re- 
serve us  100  barrels,  tb«i  by  all  means  60." 
On  the  17th  this  letter  was  answered  by  stat- 


ing briefly  tJiat  dsfoadant  would  do  its  best 
to. comply  Willi  the  reqaeet,  and  it  was  com- 
plied with.  On  November  21st  the  plaintiff 
wrote  defendaat  as  follows:  "We  are  pleased 
to  note  that  yott  have  reserved  os  about  200 
barrels  cbum  saitnon.  We  think  that  we  will 
be  able  to  have  tbem  shipped  by  about  tbe 
15th  of  January,  perhaps  sooner.  We  ex- 
pected to  be  In  our  new  place  by  the  Ist 
of'  January,  but  everything  goes  so  slow  here 
and  we  have  to  have  patience  therefore. 
Kindly  advise  us  Jiow  many  barrels  of  sock- 
eye salmon  bellies  you  have  reserved  for 
us,"  etc.  Defendant  replied  to  this  letter 
September  28th:  "We  are  la  receipt  of  your 
favor  of  the  25tb  and  note  wliat  you  say 
in  regard  to  reserving  the  salmon  bellies. 
In  regard  to  tbe  200  barrels  of  chum  salmon, 
we  do  not  see  how  it  would  be  possible  for 
us  to  hold  until  after  the  Ist  of  January. 
We  are  going  to  rebuild  our  cold  storage 
plant  and  salterles  and  will  commence  some 
time  during  next  mouth.  We  have  got  to 
have  all  our  stock  cleared  out  before  we 
can  pull  down  the  building  and  we  are 
anxious  to  get  all  our  stock  reduced  to  a 
minimum.  We  hope  you  can  make  some 
arrangements  to  take  care  of  the  200  bar- 
rels at  an  earlier  date  than  mentioned  in 
your  letter" — with  some  further  correspond- 
ence concerning  the  sockeye  salmon  bellies. 
On  receipt  of  this  letter,  and  under  date  of 
December  Ist  plaintiff  wrote  to  defendant 
as  follows:  "We  have  your  fiivor  of  the 
28th  Inst.,  from  which  we  note  that  you 
have  to  clear  your  present  premises  by  tlie 
first  of  January  and  that  you  therefore  can- 
not hold  the  chum  salmon  or  sockeye  salmon 
bellies  for  us.  This  being  the  case  you  will 
please  store  for  our  account  as  soon  as  you 
need  the  room  In  the  Eyres  Storage  A  Dis- 
tributing Co.  Warehouse:  200  barrels  chum 
salmon,  100  barrels  sockeye  salmon  IwUies" 
— with  instructions  to  Insure,  eta  Defend* 
ant  accordingly  stored  with  Eyres  Storage 
&  Distributing  Company,  for  plaintiff,  200 
barrels  of  chum  salmon,  and  100  barrels  of 
salmon  l>enies,  and  under  date  of  December 
8,  1906,  notified  the  plaintiff  of  that  fact, 
sending  It  the  Invoice,  Insurance  policies,  and 
warehouse  receipts,  stating:  "We  have  had 
these  goods  carefully  stored  and  every  pack- 
age carefully  examined  after  being  delivered 
to  the  warehouse  and  we  are  satisfied  that 
you  have  got  a  lot  of  first  class  fish.  We 
will  have  them  looked  over  at  Intervals 
while  they  are  in  this  warehouse  to  see  that 
no  leakage  occurs."  In  April,  1907.  plain- 
tiff withdrew  from  the  wai-ehouse  10  barrels 
of  salmon  bellies,  and  on  the  i-ecelpt  thereof 
In  San  Francisco  found  one  of  them  spoiled. 
In  June,  1907,  plaintiff  received  in  San  Fran- 
cisco the  remaining  90  barrels  of  salmon  bel- 
lies, and;  after  having  stored  them  there  un- 
til August,  upon  examination  thereof  found 
66  of  them  spoiled.     Suit  was  brought  to  re- 
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eotfer  th«  T&Ine  of  the  87  barrels  of  Bp<ril«d 
lalmon  bellies,  add'  Btorage,  freight,'  and 
traii8portBtlon''Charge8  thereoni'  There  Is  no 
sobstantlfll  conflict  In  the  testimony.  The 
law  of  caveat  «nptor  In  ssles  of  personal 
property  is  to  the  effect  thiit  ttie  purchaser 
bnys  at  hft  own  risk,  unless  the' seller  gives 
an  express  warranty,  or  nnless  the  law  Im- 
plies a  warranty  from  the  circumstances  of 
tiie  case  or  the  nature  of  the  thing  sold,  or 
unless  the  seller  b»  guilty  of  fraudulent  mis- 
representation or  coDcealnient  In  respect  to 
a  material  Inducement  to  the  sale.  There  la 
no  showtng  that  there  -was  any  fraudulent 
mlsrepresentatioB  In  this  case.  Is  <the  pur- 
chaser brought  within  the  rule  of  caveat 
emptor?  The  court  made  findings  of  facts 
tn  fa'vor  of  the  respondent,  and  found  the 
law  In  its  favor  also,  and  rendered  }udgm«it 
for  respondent  for  costs. 

Th«  contention'  of  the  appeHant  seems  to 
be  that,  under  the  clrcniUBtances  of  this  case^ 
tlie  duty  of  Inqractioii  devolved  upon  the 
respondent  during  ihe  time  that  the  fish  re- 
mained in  the  "t^arebonse  subject  to  the  or- 
der of  the  purchaser,  and  that  is  the  pivotal 
^tuestlon  in  the  case.  It  appears  from  the 
testimony  that,  when  these  fish  were  pur- 
chased by  tbe  respondent,  it  exatelned  care- 
fully 12  or  IS  barrels,  and  then  examined 
every  third  barrel,  and  it  seems  that  tills 
was  the  ordinary  custom  of  examining  flsh 
la  such  cases.  It  is  true  that  the  respond^ 
ent  stated  that  It  would  have  the  flsh  looked 
over  at  Interval!*  while  tUey  were  In  the 
warehouse  to  See  that  no  leekitge  occunvd, 
but  this  could  only  be  construed  as  a  prom- 
ise  to  look  over  them  until  Oie  middle  of 
JTamiary,  at  wblcb  time  the  appelant  had 
notified  respondent  that  it  Would  b^  ready 
to  remove  the  flsb.  It  would  seem  to  us 
that  the  duty  of  inspection  would  'cease  at 
tliat  time,  and  that  If  would  be  unireatoaable 
to  boM  It  was  tBe  duty  of  tiie  respoDd* 
ent  to  take  notice  of'  the  location  of  tbe  flsh 
after  that,  or'  to  lyotden  itself  In-  any  way 
with  tbem.  It  does  not-ap^r'ttiat  the  re- 
spotidait  was  evMv  botMed  at  ithe  time  the 
ajppellaut  bent  for  a  partial  shipment  of  the 
flsh  In  April  tbat  there  was  anything  tbe 
matter  with  the  fiMi.  In  fact,  it  did  not 
exertise  ordinary  prudence  itself  in  havtog 
tbe  r^nalMer  of  tbe  fish  examined,  but  kept 
them  anil '  In  storage  untH  Jane  followlog 
Bieir  storage,  and  then  stored  them  in  San 
FrandSte)  and  mkde  no  examination  of  them 
nntil  in  August,  eigtit  months  after  they 
bad  been  pnr(*based.  It  was  testified  by  the 
experts  that  It  was  generally  necessary  about 
every  six  months  to  strengdien .  tbe  brine- on 
flsh  by  adding  salt  to  the  sanieJ  It  was  also 
testllted  that  an  excess  of  salt  in  tbe  prep- 
aration of  salmon  bellies,  in  the  language  of 
tbe  'Witness,  "burned  them  out,"  and  made 
them  tasteless.  It  is  also  in  evidence  tbat 
it  is  harder  to  keep  flsh  untaifited  In  the 


summier  time  tbaxx  K  is  In  thl  .^^Ititer,'  and 
the  fact  that  these  flsh  were  left  by  the  pur- 
chaser uncared  for  imtU  tbe  winter  season 
had  passed  and  far  Into  tbe  succeeding  sum- 
mer,  wlt^ou^  making  or  causing  to  be  made 
any  examination  and  without  even  request- 
ing tbe  respondent,  from  w^om  it  bought 
them,  to .  make  any  examination,  forecloses 
it  from  complaining  that  tbe  fish  were  dam- 
aged through  tbe  fault  ot  the  respondent. 
The  testimony  as  a  whole  satisfies  us  that 
no  fraud  was  perpetrated  or  attempted  by 
the  respondent  in  the  sale  of  these  fish,  and 
that  any  neglect  which  Induced  the  spoiUng 
of  the  fish  was  attributable  to  the  action  of 
tbe  purchaser,  the  appellant  in  this  «ase;. 
The  Judgment  Is  therefore  affirmed. 

EUDETIN,  a  X,  and  PABKEB,  MOUNT, 
asd  CSOW,  JJ^  coBcnr. 

(5$  WBsb.  fiJS) 

STATl  IX  w).  ABNOLD  T.  MITCHEUU 
Superior  Court  Judge. 
(Supreme  Court  ot  Washington.    Nov.  4,  1909-) 
JL  OonSTB  (I  104*)i-Opimiohs— NaoBSiTT. 

The  organic  law  requires  the  ^aprens 
Court  to  state  the  groandi  o£  its  decision. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {|  35a-358;   Dec.  Dig.  |  104.*] 
2.  Blmtiows   (8   120»)  —  PantsjiT  EJLSonoir 

Law — STAirmES— 'Vaiiditt. 

Since  Ballinger's  Ana.  Codes  St  St  li  1445^ 
1464  (Pierce's  C^e,  M  4005^908,  4890-4883, 
4897-W(IO,  4500-4904),  making  npUdt  provl> 
slon  for  the  manner  of  registtaaon,  does  net  -ni- 
ouite  a  declaration  -  ot  patrty  affiUatioii,  Seas. 
Laws  1609,  p.  160,  c,  82,  amend inr  tlie  direct 
primary  law  (Sess.  Laws  1807,  p.  4C4,  c  209)  i 
12,  so  a*  t»  provide  that  aach  elector  desinng 
to  vole  at  a  psimary  election  shall  liajfe  the 
right  to  receive  the  ballot  oulv  of  ths  party 
for  which  be  registered,  is  Isvalid  aa  -rBqviriiig 
of  the 'VMsr  a  eoadttioa  iapsasible  et-  pafocm* 
ance.  < 

nsd.- '  Note;— Fot''  otKei'  eases,  see  BleeUeos, 
Dec.  Dig.  S  Jaa*] 
aSxArnrsfr  (!'  }25*)— BxvBESStoK  w,  Xjiu 

oif  Subject  or  Act— CoNStixuTioNAL  P|}0- 

vierONs.  ■ 

Sess.  Laws  1009,  p.  lt»,  e.  82,  entltIM  ^Att 
aet  'relatiDg  tev  Mgulathig  and  praviding  for 
the  ^ifwipation  of,,  qandidatea  for  public  office 
apd  providing  pennlties  tor  the  yiolatidn.  tjieredt 
and  amending' st^ctlons  [enunjenttine  them,  Irat 
not  Including  section  12]  of  an  aet  Uiving  the  tl< 
tie  of  Sess,  Leva  1907,  .p.  407,  c.  200,  wbich  Is 
similar],"  and  purporting  to  amend  said  section 
12  80  as  to  provide  that  eac4i  elector  desiring  to 
vote  at  a  primarv  election  shall  have  tbe  right 
to  receive  the  ballot  only  of  tlie  party  for  wbicb 
he  registered,  is  void  as  vlolatinx  Const,  art.  2, 
9  19,  providing  that  no  bill  iAiaH  embrace  m6re 
than  one  tubjoct,  and  that  shall  be  ekpressed  in 
the  title,  in  «q.far  as  it  attempts  to  amend  ths 
registration  law  or  said  section  12  of  tbe  prima* 
ry  law :  no  reference  being  made  to  either  in 
the  title. 

[Bd.   Note.— For   otber  cases,   see    Statutes, 
Dec.  Dig.  1 125.*] 

4^  Statutes  (|  109*)— Bxprbsiok  ik  Trrut 
OP  Subject  of  Act— ConsTiTUXioNAi.  Pao- 

VIBIOHS. 

Tbe  courts  mny  not  declare  wholesome,  be- 
eause  it  is  so,  a  law  passed  in  contraventiou  ot 
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Const,  ut.  S,  i  19,  praTl&M(  diat  no  Mil  dtall 
embrace  more  than  one  tnbject,  and  that  ahall 
be  expressed  In  the  title. 

[Ejd.  Note.— For  other  eaaea,  tee  Statntes, 
Dec  Dig.  I  loe.*] 

S.  Statdrb  (i  168*)— RsFEAi.  BT  Implioa- 

noiT. 

Repeals  by  Implication  are  not  taTored,  and, 
In  order  to  effect  such  a  repeal,  there  most  be  an 
irreconcilable  repugnancy  between  the  former 
and  later  acts,  or  a  manifest  intent  to  rqieal 
all  prior  acts  on  the  same  subject. 

[Ed.    Note. — ^For   other   cases,    see    Statutes, 
Cent  Dig.  I  228;  Dec.  Dig.  |  1S8.*] 
9.  Blbotionb  (I  96*)— Statutes— Repkat. 

Sees.  Laws  1909,  p.  169,  c.  82,  amending 
Sees.  Laws  1907,  p.  48i,  c.  209  (Primai?  Elec- 
tion Law)  S  12,  BO  as  to  provide  that  each  elector 
dertring  to  Tote  at  a  primary  election  shall  have 
the  rient  to  receive  the  ballot  only  of  the  iwrty 
for  which  be  registered,  does  not  repeal  by  im- 
plication Ballinger's  Ann.  Codes  &  St.  S  1455, 
providing  for  the  manner  of  registration  of  vot- 
ers, but  not  requiring  a  declaration  of  party  af- 
filiation. 

[Ed.  Note.— For  other  eases,  sea  Elections, 
Dec.  Dig.  i  95.*] 

7.  SvATirnEa  (|  158*)  —  RcpXAii  bt  Iicfzjoa- 
Tion. 

Repeals  of  statutes  by  implication  may  not 
be  woibed  piecemeal. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  S  15a*l 

8.  Statutes  (5  138*)— Aitendmkwts— AirawD- 
'  hint  bt  Refebenck  to  Title  —  Constitd- 

noNAL  Pbovisions. 

Sess.  Laws  1909,  p.  169,  c  82,  amending 
Seas.  Laws  1907,  p.  464,  c.  209  (Primary  Elec- 
tion Law)  {  12,  so  as  to  provide  that  each  elector 
desiring  to  vote  at  a  primary  election  shall  have 
Uie  right  to  receive  the  ballot  only  of  the  par^ 
for  which  he  registered,  if  treated  as  an  amend- 
ment to  the  registration  law  (1  Ballinger's  Ann. 
Codes  ft  St.  li  1445-1464  [Pierce's  Cod&  || 
4905-4908,  4890-1893,  4897-4899.  4500-4604]), 
is  void  as  violating  Const,  art.  2,  f  87,  providing 
that  no  act  shall  be  revised  or  amended  by  mere 
reference  to  its  title,  but  the  act  revised  or  the 
section  amended  shall  be  set  forth  at  full  lengthi 
since  no  mention  of  the  registration  law  is  made 
in  the  act 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  206,  206;  Dec.  Dig.  1 13&*] 

Deiwrtment  1.  Application  by  tbe  Stats,  on 
tlie  relation  of  Marvin  L.  Arnold,  for  a  writ 
of  mandate  directed  to  tbe  dty  clerk  of  the 
<4ty  of  Olymplo.  Writ  refused,  and  case 
brought  up  on  writ  of  review  directed  to  Jobn 
B.  Mltcliell,  judge  of  Thurston  county  superi- 
or court    AfOrmed. 

Gordon  Mackay,  for  relator.  W.  V.  Tan- 
ner, George  R.  Bigelow,  and  John  M.  WOson, 
for  respondent 

CHADWICK,  3.  The  relator  filed  an  ap> 
plication  for  a  writ  of  mandamus  directed 
to  the  city  clerk  of  the  city  of  Olympia,  In 
the  superior  court  of  Thurston  county,  charg- 
ing that  the  city  clerk  had  refused  to  register 
blm  as  a  member  of  tbe  Republican  Party, 
and  that  by  reason  thereof  he  would  be  de- 
prived of  his  privilege  of  participating  In 
the  primary  elections  for  the  year  1909,  to 
be  held  under  the  provisions  of  the  direct 
primary   law.     The  superior  court   refused 


to  Issue  th^  writ  The  case  Is  here  upon  a 
writ  of  review  directed  to  the  lower  court 
In  a  most  laudable  endeavor  to  correct  an 
existing  abuse,  the  last  Legislature  altered 
section  12  of  the  direct  primary  law  passed 
In  1907  (Sess.  Laws  1907,  p.  464,  e.  209). 
Section  12  was  changed  to  read  as  follows: 
"Every  qualified  person,  properly  registered 
as  a  voter  In  the  election  precinct  enabling 
blm  to  vote  at  the  ensuing  Section  where 
registration  Is  required,  and  every  qualified 
person  In  precincts  where  registration  Is  not 
required,  shall  be  entitied  to  participate  la 
the  primary  election.  Wfa^  he  desires  to 
vote  at  said  primary  eacb  Sector  shall  bava 
the  right  to  receive  the  ballot  only  <rf  the  party 
for  wblcb  he  registered  If  living  In  a  pre- 
cinct In  which  reglstnatlon  is  required,  or  U 
living  In  a  precinct  In  wblcb  no  registration 
Is  required  the  ballot  of  the  party  for  which 
he  asks.  •  •  • "  gess.  Laws  1900,  p^  169, 
c  82.  The  change  occurs  In  the  last  clanset 
As  originally  passed,  the  law  read:  "When 
be  desires  to  vote  at  said  primacy  each  elec- 
tor shall  have  the  right  to  receive  the  ballot 
and  only  the  ballot  of  the  party  for  which 
he  asks."  At  the  time  of  the  enactment  of 
the  primary  law  In  1907,  and  at  the  time  of 
the  attenq;)ted  amendment,  there  was  upon 
the  statute  books  a  complete  act  covering  the 
whole  subject  of  reglstrattim.  1  Ballinger's 
Ann.  Codes  &  St  c.  7,  ||  1445-1464  (Pierce's 
Code^  SI  4805-4908,  4890-4893,  4897-4889, 
460O-460HQ.  It  makes  explicit  provlsloa  for 
the  manner  of  registration  even  to  the  ar- 
laagement  of  the  poll  books  and  the  matter 
to  be  entered  therein,  viz.,  "date  of  registra- 
tion, name,  age,  occupation,  place  of  real* 
dence,  place  of  blrtb,  time  of  reeldoxie  la 
the  state,  county,  ward  and  predn^  and,  if 
of  foreign  birth,  name  and  place  of  court 
and  date  of  declaration  of  Intention  to  be- 
come a  dtiaen  of  the  United  States,  or  date 
of  naturalisation;  and  anoth»  column  for 
signature  and  one  for  remarks  and  one  c(d- 
unm  for  (dieclclng  the  name  of  the  Toter  at 
the  time  of  voting."  Ballinger's  Code,  i 
1465.  It  wUl  be  seen  that  no  reference  is 
made  to  tbe  party  aflUiation  of  the  electM, 
nor  is  a  dlscloeare  upon  that  subject  within 
tbe  remotest  purview  of  the  law.  Indeed, 
we  do  not  onderstand  that  It  Is  so  contended. 
Tbe  tttie  of  the  primary  law  and  of  the 
amendatory  act  ■io  not  differ.  They  read: 
"An  act  relating  to  regulating  and  providing 
for  the  nomination  of  candidates  ^r  public 
office  in  the  state  of  Washington,  and  provid- 
ing penalties  tor  the  violation  thereof."  Tbe 
new  act  of  1909  bears  tbe  same  tttie  with 
the  addenda,  "and  amending  sections  1,  2, 
8,  6,  10,  IS,  22,  29,  80,  83.  and  88,  •  •  • 
of  an  act  relating  to,"  etc.,  r^Dcatlag  the 
original  tltia  It  will  be  obsecred  that  sec- 
tion 12  Is  not  mentioned  In  the  tiUe  of  the 
act  The  trial  court  held  the  amoidment 
to  section  12  of  the  primary  law  to  be  in- 
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cffectaal  to  aceomplldi  tts  porpoM  and  nor 
constitutlonal. 

From  the  statement  ot  the  case  it  may  be 
seen  that  the  Judgment  Ot  the  lower  court 
must  he  sustained.  But  this  conrt  la  never- 
theless required  by  the  organic  law  to  state 
the  grounds  of  Its  decision.  The  act  of  1009, 
In  so  far  as  it  says  that  the  electors  shall 
bare  the  right  to  receive  the  ballot  only  ctf 
the  party  for  wbidi  he  registered,  cannot  be 
sustained,  because  It  puts  upon  the  voter  a 
condition  that  is  impoasible  of  i)erformance, 
and  denies  blm  a  present  right  guaranteed 
by  the  Constitution  and  exercisable  except 
as  limited  by  proper  statutory  enactment 
The  amendatory  act  of  1909  doea  not,  and 
under  its  title  could  not,  provide  for  regis- 
tration.'  Therefore  the  voter  who  has  com- 
plied with  the  general  law  upon  that  subject 
would  be  met  at  the  polls  with  a  condition 
Impossible  of  performance,  for,  whatever  the 
election  oflScers  may  decide  with  reference  to 
the  primary  law,  the  registration  oflScer  1> 
bound  by  the  terms  of  the  registration  law, 
and  cannot  attach  any  condition  not  therein 
provided.  Had  the  Legislature  said  in  thla 
act  that  no  voter  should  cast  a  ballot  who 
at  the  time  of  registration  had  not  declared 
property  of  the  value  of  fl,OQO,  he  would 
have  an  analogous  case.  No  provision  1> 
made  in  the  registration  act  for  such  decla- 
ration, and  certainly  it  cannot  be  contended 
that  the  liCgislature  can  bind  an  elector  to 
a  condition  precedent  wltbout  making  some 
provision  for  the  manner  and  place  of  per- 
formance. 

If  the  act  of  1909,  In  U9  far  as  It  refers 
to  section  12,  be  an  attempted  amendment 
of  the  registration  law  or  of  the  primary 
law,  it  is  void  because  there  Is  no  suggestion 
D  an  amendment  to  th^  registration  law, 
ot  that  section  12  of  the  primary  law  is  to 
be  amended  In  the  title  of  the  act.  Perhaps 
the  most  salutary  provision  In  our  state 
Constitution  is  article  2,  {  19:  "No  bill  shall 
embrace  more  than  one  subject  and  that 
shall  be  expressed  In  the  title."  ,  In  it  the 
people  have  found  their  most  potent  weapon 
against  vicious  legislation.  It  is  a  declara- 
tion that  truth  must  go  before,  shedding  its 
light  upon  every  legislative  act  It  makes 
the  title  speak  the  object  of  the  law.  A 
wholesome  statute,  if  declaratory  of  a  sub- 
ject not  within  the  title,  must  fall  before  It 
for  it  Is  general  In  Its  application.  While  it 
Is  intended  as  a  guard  against  the  bad  in 
legislation,  it  is  also  Intended  as  a  herald 
of  the  true  intent  and  purpose  of  the  law. 
It  is  not  within  the  power  of  the  courts  to 
declare  a  law  which  is  passed  in  contraven- 
tion of  this  mandate  wholesome  because  it 
Is  so.  If  this  power  were  exercised.  It  would 
result  In  a  direct  violation  of  the  constitu- 
tional mandate  and  a  usurpation  of  the  func- 
tions of  the  Legislature  on  the  part  of  the 
courts.  Laws  would  be  sustained  or  defeat- 
ed by  considerations  of  present  policy  rather 
tban  by  referenee  to  the  Coastitutioni    It  to 


not  possible  within  the  llmita  of  thk  opinion 
to  cite  the  authorities  In  support  of  thla  rule. 
We  shall  therefore  pass  it  as  axiomatia  It 
cannot  be  sustained  as  a  repeal  of  aecti<n 
1465,  Ballinger's  Code.  Repeals  by  implica- 
tion are  not  favored;  and,  wliUe  laws  have 
been  held  to  be  repealed  by  implication,  it  is 
generally  done  when  a  complete  act  is  pass- 
ed, covering  the  subject-matter  of  an  exist- 
ing act  There  must  be  an  irreconcilable  re- 
pugnancy between  them,  or  a  man^est  Intent 
to  repeal  all  prior  acts  upon  the  same  sub- 
ject Leavenworth  v.  Billings,  28  Wash.  1, 
66  Pac.  107;  Callvert  v.  Winsor,  26  Wash. 
368,  67  Pac.  91.  To  bring  this  law  within 
that  rule,  we  would  be  compelled  to  hold 
that  the  amendment  repealed  all  of  section 
1455,  thus  leaving  nothing  of  the  registration 
law  but  a  declaration  of  party  principles, 
for  repeals  of  statutes  by  Implication  are 
not  to  be  worked  piecemeal.  There  must  be 
some  certainty  and  security  in  the  law.  If 
we  should  adopt  this  theory  to  sustain  the 
one,  we  must,  under  accepted  rules  of  con- 
struction, kill  the  other.  The  mere  state- 
ment of  this  proposition  shows  its  fallacy, 
and  needs  no  further  discussion. 

The  act  If  treated  as  an  amendment  to  the 
registration  law  falls  squarely  within  the 
rule  of  Copland  ▼.  Pirie,  26  Wash.  481,  67 
Pac.  227,  90  Am.  St  Bep.  769.  In  that  case 
the  additional  exemption  statute  of  1897 
was  declared  to  be  in  contravention  of  sec- 
tion 37,  art  2,  of  the  Constltutioa  It  is 
there  provided  that  no  act  shall  ever  be  re- 
vised or  amended  by  mere  reference  to  its 
title,  but  the  act  revised  or  the  section 
amended  shall  be  set  forth  at  full  length.  In 
that  case,  as  In  this,  no  mention  was  made  of 
the  act  against  which  an  amendment  was 
worked.  The  court  said:  "The  section  in 
question,  it  seems  to  us,  is  not  complete 
in  itself.  It  «oes  not  purport  to  add  an  ad- 
ditional section  to  the  statute  relating  to 
^emptlqns  of  pergonal  property,  but  pur- 
ports to,  and  does,  Ingraft  Into  the  section 
of  the  existlitg  statute  providing  for  such 
exemptions  an  additional  exemption  widch 
alters  its  scope  and  etTect.  As  such  it  is 
clearly  amendatory  of  that  section,  and,  to 
comply  with  tiie  constitutional  requirement, 
It  should  have  set  forth  the  section  amended 
at  full  length.  Blerer  v.  Blurock,  9  Wash. 
63,  65,>  30  Pac.  975.  This  view  of  this  act 
was  taken  by  the  learned  judge  of  the  dis- 
trict conrt  of  Washington  in  construing  flie 
exemption  statutes  of  this  state  with  rela- 
tion to  the  national  banlcruptcy  act  With 
reference  to  the  question  he  said:  'A  stat- 
ute which  is  complete  in  Itself  is  not  repug- 
nant to  the  provision  of  the  state  Constitu- 
tion above  quoted  merely  because  it  changes 
the  existing  laws  of  the  state,  and  by  impli- 
cation repeals  prior  enactments  relating  to 
the  same  subject  Warren  v.  Crosby,  24  Or. 
558,  34  Pac.  661.  But  where,  as  in  this  case, 
the  new  act  is  not  complete,  but  refers  to  a 
prior  statute,  wbidi  is  Ranged,  but  not  re' 
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pealed,  by  the  netr  act,  so  that  the  foil  dec- 
laration of  the  legiBlatlre  will  on  the  aubject 
can  only  be  ascertained  by  readiBg  both  stat- 
utes,  the  rery  obscurity  and  the  tendency  to 
confusion  trill  be  found  which  constitute  the 
flee  prohibited  by  this  section  of  the  Consti- 
tution.' In  re  Buelow  {D.  C.)  98  Fed.  86."  It 
will  thus  be  seen  that  the  attempted  amend- 
ment cannot  be  Intelligently  applied  without 
reference  to  the  registration  law  of  which 
there  Is  no  notice  either  In  the  title  or  the 
body  of  the  amendatory'  act.  In  Its  attempt 
to  meet  a  condition  the  Legislature  has  stop- 
ped short  of  Its  purpose,  and  Its  endeavor 
must  be  held  to  be  Ineffectual  until  a  proper 
amendment  Is  made  to  the  registration  law 
making  compliance  with  the  later  law  pos- 
sible. 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 

RUDKIN,  C.  J.,  oad  FULi;<£BTOM,  MOR- 
RIS, ind  OOSB,  JJ.,  cmicur. 


SPOKANE  GRAIN  CO.  v.  GREAT  NORTH- 
ERN EXPRESS  CO.       . 

(Supreme  Court  of  Washington.    Nor.  6, '1909.) 

1.  Appbal  and  Ebrob  (|  8S9*>— Akbndiients 
Regarded  as  Made— Vabi^nce— Amenda- 
ble Defects. 

The  rule  that  the  court  Kviewing  the  denial 
at  a  notion  for  a  directed  verdict  or  for  judgr 
ment  non  olwtante  veredicto  will  not  disturb  the 
verdict  rendered  on  conflicting  evidence,  and 
will,  if  necessary,  treat  the  pleadings  as  amend- 
ed to  conform  to  the  facts  proved,  does  not 
peimit  a  plaintiff  to  allege  one  cause  of  action 
and  prove  a  different  cause  wholly  foreign  to  the 
one  alleged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3621,  3622;  Dec.  Dig.  ( 
fW9.»] 

2.  Cabbibbs  (I  212*)  —  Cabbiage  or  Live 
Stock— Co  WVEBSION . 

A  carrier  of  horses  removing,  daring  trans- 
it, horses  injured  by  a  fire  to  have  them  treat- 
ed, is  not  guilty  of  converting  the  horses,  though 
the  removal  was  made  over  the  objection  of 
the  shipper,  and  the  evidence  was  conflicting  on 
the  qneation  whether  the  horses  could  have  been 
carried  to  their  destination  without  greater  suf- 
fering than  they  endured,  especially  where  one  of 
the  horses  died  from  the  effects  of  its  injuries 
within  a  few  days  after  its  removal,  and  the 
other  was  finally  cured  and  shipped  to  its  desti- 
nation and  offered  to  the  shipper,  who  refused 
to  receive  it. 

[Ed.  Note. — For  other  cases,  see  Carriersi 
Cent.  Dig.  !  918;  Dec.  Dig.  {  212.*] 

3.  Tboveb  and  Oonvebsion  (J  12»)— Natube 
OF  Conversion. 

Where  there  is  no  unlawful  taking  or  exer- 
cise of  dominion  over  personalty,  a  conversion  is 
not  based  on  the  fact  that  defendant  was  negli- 
gent as  to  the  care  thereof  resulting  in  its  de- 
struction. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  {  99;   Dec.  Dig.  %  12.»] 


4.  Judqmert  (I  199*)^Nbif  ObstaRte  Vbbe- 

DICTO. 

Where  any  possible  recovery  may  be  had 
under  the  facts,  a  judgment  non  obstante  vere- 
dicto may  not  be  granted. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent.  Dig.  i  367 ;    Dec.  Dig.  S  199.*] 

5.  Cabbibbs   (I   227*)  —  Cabbiage  or   LavB 
Stock — Vabiance. 

Where  a  carrier  of  horses  was  sued  for  con- 
verting some  of  the  horses,  and  the  evidence 
failed  to  show  a  conversion,  and  the  verdict  for 
the  shipper  was  based  sdely  on  an  unlawful 
conversion  and  not  on  any  question  of  negli- 
gence, the  verdict  could  not  be  sustained,  though 
there  was  evidence  as  to  negligence  offered  sole- 
ly on  the  counterclaim  of  the  carrier  and  lim- 
ited by  the  court  to  that  purpose. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  906;    Deo.  Dig.  f  227.*] 

En  Bane.  Appeal  from  Superior  Court, 
King  Count}';   Mitchell  Gilliam,  Judge. 

Action  by  the  Spokane  Grain  Company 
against  the  Great  Northern  Express  Com- 
pany. From  a  judgin^it  for  plaintiff,  defend- 
ant appeals.  Reversed,  and  cause  ordered 
dismissed. 

L.  C.  Oflman,  B.  O.  Graham,  and  F.  G. 
Dorety,  for  api>ellant.  Chas.^  D.  Fullen,  for 
respondent 

MOUNT,  3.  This  action  was  commenced 
by  the  Spokane'  Grain  Company,  a  corpora- 
tion, agialnst  the  Great  Northern  Express 
Company,  ti  corporation,  to  recover  the  value 
of  two  horses,  delivered  to  the  defendant  for 
Shipment  from  St  Paul,  Minn.,  to  the  plain- 
tiff at  Seattle,  Wash.  The  plaintiff  alleged 
that  it  had  delivered  14  itorses  to  the  defend- 
ant a:t  St.  Paul  f6r  n^ansportatlon  to  Seattle, 
and,  while  they  were  in  defendant's  pos- 
session in  a  car  furnished  by  it  and  en 
route  to  Seattle,  the  defendant  on  June  11, 
1907,  at  Spokane,  Wash.,  wrongfully,  illegal- 
ly, willfully,  and  against  plaintifTs  protest 
removed  two  of  the  horses  from  the  car,  that 
it  converted  them  to  its  own  use.  and  failed 
to  deliver  them  at  Seattle  as  it  had  contract- 
ed to  do.  The  defendant  by  its  answer  de- 
nied the  alleged  wrongful  taking,  and  set 
up  that  the  horses,  when  removed  from  the 
car  at  Spokane,  had  been  severely  burned 
about  their  forelegs,  neck,  and  head  by  a  fire 
in  the  car,  which  occurred  dnring  their  trans- 
portation and  Which  resnlted  from  the  neg- 
ligence oi  an  attendant  without  any  fanlt  of 
the  defendant,  that  the  attendant  was  an 
employ^  of  the  plaintiff;  'and  further  alli- 
ed: *^hat,  when  said  car  containing  said 
horses  arrived  at  the  city  of  Spokane,  the 
two  horses  which  were  burned  as  aforesaid 
were  suffering  intense  pain  by  reason  of  sala 
bnms,  and  on  account  of  the  painful  man- 
ner, posture,  and  confinement  rendered  neces- 
sary by  their  transportation  In  said  car,  and 
said  two  horses  conld  not  have  been  trans- 
ported from  Spokane,  Wash.,  to  Seattle, 
Wash.,  without  cruelly  torturing  said  ani- 
mals, or  without  transporting  said  animals  In 
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•aid  car  In  a  «-d«1  and  nnneconarUy  painful 
manner,  poatnre,  or  oonflaeinent.  »  •  • 
That  defendant  thereupon,  for  the  porpoae 
«f  giving  Bnch  horses  proper  care  and  atten- 
tion and  proper  medical  and  surgical  attend- 
ance, and  to  avoid  torturing  or  Inflicting  un- 
necessary suffering  or  pain  upon  said  horses, 
and  to  avoid  transporting  said  horses  in  a 
cruel  or  nnnecessarlly  painful  manner,  pos- 
ture, or  confinement,  removed  said  two  horses 
from  said  car,  and  placed  same  In  a  suitable 
barn,  and,  exercising  due  care  and  prudence, 
procured  a  dnly  licensed  and  practicing  vet- 
erinary surgeon  to  attend  said  animals.  That 
pialntlfT  abandoned  said  animals  at  said  time, 
and  refused  to  provide  necessary  medical 
or  surgical  attention  therefor,  or  to  provide 
any  care  or  attendance  of  any  kind  to  relieve 
the  suffering  of  said  animals,  or  to  cure  the 
Injuries  Inflicted  by  such  Are."  The  answer 
also  alleged  a  counterclaim  for  expenses  in- 
curred in  earing  for  the  horses  while  in 
defendant's  custody,  and  for  carriage  from 
St.  Paul  to  Spokane.  The  plaintiff's  reply, 
after  admitting  that  the  horses  were  burned, 
-denied  that  their  removal  was  necessary,  or 
that  plaintiff's  negliigence  caused  the  fire,  and 
alleged:  "That  said  horses  were  Injured  by 
reason  of  the  failure  of  the  defendant  to 
properly  equip  and  protect  the  car  coutaliiing 
said  hcH'ses  from  danger  of  flre  which  might 
be  caused  from  the  engine  attached  to  the 
train  of  which  said  car  was  a  part,  in  that  a 
ventilator  to  said  car  Imrmedlately  over  the 
heads  of  the  said  horses  was  not  protected 
with  a  proper  screen,  and  thereby  the  sparks 
from  the  engine  attached  to  said  train  were 
caught  and  thrown  In  and  upon  the  hay  and 
feed  necessarily  carried  in  said  car  for  said 
animals,  and  thereby  a  flre  occurred  some- 
what Injuring  said  horses.  That  the  defend- 
ant  recognised  its  liability  for  the  Injury 
to  said  horses,  and  did,  against  the  protest 
and  wishes  of  the  plaintiff,  make  and  convert 
the  said  horses  to  its  own  use  at  the  eity  of 
Spokane  aforesaid,  and  did  wholly  fall  to 
transport  and  deliver  to  the  plaintiff  at  the 
city  of  Seattle  the  said  horses  as  the  said  de- 
fendant was  under  and  by  virtue  of  said  con- 
tract and  under  and  by  virtue  of  Its  duties 
as  a  common  carrier  bound  to  do,  as  stated 
and  set  forth  in  the  plaintifTs  complaint. 
That  the  defendant  elected  to  take  said  hors- 
es from  said  car  and  remove  the  same  from 
the  care  and  protection  of  the  plaintiff,  and 
did  assume  against  the  wishes  and  protest  of 
the  plaintiff  to  appropriate  said  horses  to  the 
defendant's  own  use,  and  by  so  doing,  refused 
to  transport  said  horses  to  the  said  city  of  Se- 
attle and  deliver  the  same  to  the  plaintiff  as 
said  defendant  was  required  to  do."  At  the 
close  of  the  plaintiff's  evidence,  the  defendant 
moved  the  court  for  a  directed  verdict,  and  at 
the  close  of  all  the  evidence  requested  the 
court  to  instruct  the  jury  to  return  a  ver- 
dict for  the  defendant.  Both  of  these  re- 
quests were  denied.  A  verdict  was  return- 
ed la  favor  of  the  plaintiff  for  $300.    There- 


upon the  defendant,  without  asking  a  new 
trial,  interposed  a  motion  for  judgment  non 
obstante  veredicto,  which  was  denied.  From 
the  final  judgment  entered  on  the  verdict, 
this  appeal  is  prosecuted. 

We  are  of  the  opinion  that  the  court  should 
have  directed  a  verdict  at  the  close  of  the 
evidence,  and  should  have  sustained  the  mo- 
tion for  judgment  of  dismissal  non  obstante 
veredicto.  It  is  plain,  by  both  the  pleadings 
and  the  evidence,  that  the  baaUi  of  the  ac- 
tion was  the  alleged  unlawful  conversion  of 
the  horses  by  the  defendant  Plaintiff  did 
not  seek,  either  by  its  pleading  or  proof, 
to  recover  by  reason  of  the  negligence  of  the 
defendant  or  on  account  of  a  breach  of  con- 
tract of  carriage.  It  relied  wholly  upon  the 
alleged  unlawful  conversion  of  the  horses  by 
the  defendant,  and  the  case  was  tried  upon 
that  theory,  and  was  by  the  court  submitted 
to  the  jury  upon  that  theory.  It  must  be  as- 
sumed, therefore,  that  the  Jury  found  as  a 
fact  that  the  defendant  did  unlawfully  con- 
vert the  horses  to  its  own  use,  and  for  that 
reason  rendered  its  verdict  foe  the  plaintiff. 

We  are  mindful  of  the  fact  that,  where  a 
motion  for  a  directed  verdict  or  a  verdict  non 
obstante  is  made,  we  must  to  a  certain  ex- 
tent examine  the  evidence  to  -  determine 
whether  the  plaintiff  may  recover  upon  the 
facts  shown.  But,  if  there  Is  subfrtantlal  con- 
flict in  the  evidence,  we  may  not  disturb  the 
finding  of  the  Jury,  and  will.  If  necessary, 
treat  the  pleadings  amended  to  conform  to 
the  facts  proved.  This  rule,  however,  must 
not  be  held  to  permit  a  plalntifl  to  allege 
one  cause  of  action  and  prove  an  entirely 
different  cause,  wholly  foreign  to  the  one 
alleged.  The  defendant  is  entitled  to  Icnow, 
and  the  complaint  must  Inform  him,  <MC  the 
character  of  the  action  the  plaintiff  bases 
his  claim  npoa.  The  evidence  in  this  case 
Is  conclusive  that  there  was  no  wrongful  cr 
unlawful  conversion  of  the  horses  by  the 
appelant  There  is  substantially  no  dispute 
upon  this  question.  It  Is  admitted  that  the 
liorses,  while  being  shipped  in  a  car  from 
St  Paul  to  Seattle,  were  badly  burned  by 
a  fire  which  started  In  some  hay  in  the  car; 
that,  when  the  car  arrived  at  Spokane,  the 
horses  were  suffering  intense  pain;  tibelr 
heads  were  swollen  to  twice  their  natural 
sloe,  and  their  breathing  was  very  dlfilcult, 
so  that  the  attendant  in  charge  attempted  to 
relieve  one  of  the  horses  by  inserting  In  Its 
nostril  a  piece  of  rubber  hose.  Under  these 
circumstances  the  offlcere  of  the  appellant 
company  believed  it  would  be  Inhuman  to 
permit  the  horses  to  continue  the  journey 
to  Seattle.  Because  of  that  belief,  the  hors- 
es were  taken  from  the  car  and  detained  at 
Spokane  for  treatment  for  their  injuries,  and 
for  no  other  purpose.  The  respondent  was 
informed  and  knew  of  the  purpose  for  wlilcb 
the  liorses  were  detained.  It  is  true  that  the 
officer  or  agent  of  the  respondent  In  care  of 
the  horses  objected  to  the  appellant  stopping 
them  at  Spokane,  and  there  Is  disputed  evi- 
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dence  to  the  effect  that  tbe  horses  conld  have 
beeu  carried  on  to  their  destination  without 
greater  'suffering  than  they  endured.  Bnt 
this  does  not  show,  or  even  tend  to  show,  that 
the  stoppage  of  the  horses  In  transit  was  ei- 
ther wrongful  or  unlawful.  The  removal  of 
the  horses  from  the  car  was  simply  an  act 
of  humanity  to  relieve  their  suffering.  If 
the  horses  had  been  killed  by  the  fire,  and  the 
appellant  had  removed  the  remains  from  the 
car  at  the  time  and  place  the  Injured  horses 
were  removed,  certainly  no  action  for  wrong- 
ful or  unlawful  conversion  could  have  been 
maintained  thereon.  For  the  same  reason 
there  was  no  such  conversion  In  this  case. 
The  removal  of  the  horses  from  tbe  car  un- 
der the  circumstances  admitted  In  this  case 
was  clearly  a  rightful  act,  done  simply  for 
the  purpose  of  relieving  the  suffering  ani- 
mals, and  not  for  the  purpose  of  converting 
them  to  the  use  of  the  appellant 

Nor  was  there  any  such  conversion.  One 
of  the  horses  died  from  the  effect  of  Its  In- 
juries within  a  few  days  after  it  was  re- 
moved from  the  car.  The  other  was  finally 
cured,  and  was  shipped  to  its  destination  and 
offered  to  respondent,  who  refused  to  receive 
the  animal.  There  is  no  evidence  in  the  case, 
except  the  mere  fact  that  the  respondent  ob- 
jected to  the  removal  of  the  horses  from  the 
car,  indicating  that  there  was  any  unlawful 
conversion  of  the  horses  by  the  apjpellant 
This  is  clearly  Insufficient  to  show  such  con- 
version. "Wliere  there  is  no  unlawful  talcing 
or  exercise  of  dominion  over  a  chattel,  a  con- 
version cannot  be  based  on  the  fact  that  tbe 
defendant  was  negligent  in  regard  to  the  care 
of  the  chattel,  resulting  In  Its  destruction,  nor 
can  a  conversion  be  based  on  the  mere  failure 
of  the  defendant  to  perform  with  regard  to 
a  cliattel  some  affirmative  act  which  he  has 
by  contract  assumed.  The  remedy  In  such  a 
case  Is  by  action  on  the  case  for  negligence 
or  an  action  for  breach  of  contract"  28  Am. 
&  Bng.  Bnc.  Law  (2d  Bd.)  682.  It  is  the  role 
that  if  any  possible  recovery  may  be  had  un- 
der the  facts,  then  no  judgment  non  obstante 
veredicto  may  be  granted.  This  rule  was 
stated  in  Roe  v.  Standard  FUTtiltnre  Com- 
pany, 41  Wash.  546,  83  Pac.  1109. 

But  it  cannot  be  claimed  that  there  was 
sufficient  evidence  In  this  case  to  show  that 
the  fire  which  Injured  the  horses  was  caused 
by  the  negligence  of  the  appellant,  and  there- 
fore that  the  verdict  may  be  allowed  to  stand. 
Evidence  was  introduced  upon  that  question, 
but  it  was  introduced  solely  upon  the  counter- 
claim of  the  appellant,  and  limited  by  tlie 
court  to  that  fvurpose.  In  his  Instructions  to 
the  jury  the  court  said:  "Yon  are  Instructed 
that.  In  determining  wheOier  or  not  the  de- 
fendant wrongfully  removed  said  animals 
frotn  said  car  or  appropriated  them  to  its 
owA  use,  It  ia  immaterial  whether  said  fire 
was  caused  by  reaatm  of  the  negligence  of 


the  plaintlfl  or  by  reason  of  the  negligence 
of  the  defoidant,  for  tlie  reason  that  the 
plaintiff  bases  Its  action  against  the  defend* 
ant  upon  its  claim  that  the  defendant  wrong* 
fully  removed  said  animals  from  said  car 
and  appropriated  them  to  its  own  use.  The 
question  as  to  whether  the  flre  originated  by 
reason  of  the  negligence  of  tbe  plaintiff  or  by 
reason  of  the  negligence  of  the  defendant  is 
material  only  when  the  question  of  whether 
the  defendant  is  entitled  to  recover  from  the 
plaintiff  in  this  action  on  its  counterclaim 
the  charges  for  transportation  of  the  animal 
which  died  at  Spoltane  from  St  Paul  to  Spo- 
kane, and.  If  the  Injuries  which  resulted  in 
the  death  of  said  animal  were  caused  by 
a  flre  which  originated  through  the  negligence 
of  the  plaintiff,  the  defendant  would  be  en- 
titled to  recover  from  the  plaintiff  the  regular 
tariff  rate  for  transportation  of  such  animal 
from  St.  Paul  to  Spokane,  unless  you  should 
find  from  the  evidence  that  the  defendant 
wrongfully  removed  aald  animal  from  tbe 
car  at  Spokane."  It  is  plainly  apparent, 
therefore,  that  the  verdict  of  tbe  Jury  was 
not  based  upon  the  question  of  negligence, 
bnt  was  based  solely  upon  the  alleged  unlaw* 
fnl  conversion,  which  was  the  theory  upon 
which  tbe  action  was  brought  and  upon 
which  It  was  tried. 

Tbe  respondent  in  its  complaint  avoided, 
the  question  of  negligence,  and  purposely  re- 
frained from  brining  an  action  for  breach  of 
contract  of  carriagei.  This  fact  and  the  rea* 
son  therefor  Is  frankly  stated  In  its  brief  as 
follows:  "The  respondent  might  have  broui^t 
a  suit  for  damages  to  the  two  horses  by  rea* 
son  of  appellant's  negligence  in  not  having  a 
proper  ventilator,  and  for  allowing  on  its 
car  such  a  ventilator  as  would  permit  sparks 
to  enter  the  car.  If  respondent  had  brought 
such  a  suit  it  vould  have  been  met  with  the 
defense  that  the  'despondent  could  not  recov* 
er  more  than  $75  for  each  horse  by  reason 
of  the  limited  Ilal'llty  rate."  It  cannot 
therefore,  be  claimed  in  this  case  that  a 
recovery  may  be  based  npon  the  question  of 
negligence,  or  upon  any  other  question  than 
the  unlawful  and  wrongful  conversion  of  the 
property,  without  assertin^T  the  rule  that 
an  action  may  be  brought  Ui'<on  one  theory, 
and  trial  and  recovery  had  upon  an  entlr^y 
different  and  inconsistent  theory. 

In  view  of  the  fact  that  there  was  no  Bal>- 
stantlal  evidence  of  unlawful  conversion  of 
the  horses  by  the  appellant,  the  court  should 
have  granted  the  motion  for  a  dismissal  of 
the  case.  The  judgment  must  therefore,  be 
reversed,  and  the  cause  ordered  dismissed 
without  prejudice  to  the  respondent's  right, 
if  any  exists,  to  bring-a  praiper  action. 

B-UDKIN,  C.  J.,  and  PARKER,  CHAI>- 
WICK.  MORRIS,  DUNBAR,  FULLERTON, 
and  GOBE,  JJ,,  concur. 
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STATB  ez  rel.  MALTBIB  t.  WIZjL.  Ootinty 

Auditor,  «t  al. 
(Supreme  Oonrt  of  Washington.    Nor.  6^  1000.) 

COTTNTIES     (I    75*)— SALABT— IWTEBEST— MAH- 
DAirUB. 

When  a,  county  clerk  recovered  salary  due 
in  mandamus  proceedings  to  compel  the  issu- 
ance of  his  warrant,  be  was  entitled  to  recover 
interest  on  the  total  amount  of  his  recovery  from 
the  date  of  the  rejection  of  his  claim  by  the 
county  commissioners. 

[Ed.    Note.— For  other   cases,   see   CJounties, 
Dec.  Dig.  i  75.*) 

£2n  Banc    On  rehearing.    Denied. 
For  former  opinion,  see  103  Pac.  479. 

PER  CURIAM.  Appellant  has  filed  a  peti- 
tion for  rehearing,  in  which  he  says:  "Ap- 
pellant to  entitled  to  Interest  on  the  total 
amount  of  bis  recovery  from  the  date  of  re- 
jection of  hto  claim  by  the  board  of  county 
commissioners,  to  wit,  January  16,  1907." 
Appellant  is  entitled  to  the  interest  as  claim- 
ed. The  opinion  heretofore  filed  herein  must 
be  so  construed,  and  no  correction  or  modlfi- 
cati<»i  Is  therefore  necessary. 

Tbe  petition  will  be  denied. 


SMITH  et  aL  ▼.  CITI  OF  CENTRALIA. 
(Supreme  Court  of  Washington.    Nov.  6,  1809.) 

1.  MUKICIPAI.  COBPOBATIONS  (J  667*)— Vacat- 
INO  Fart  of  Streets— Suits  bt  AscTTiNa 
Owners. 

An  owner  of  property  abutting  on  a  street, 
■  part  of  which  is  vacated,  sntfen  special  injury, 
different  in  kiad  from  that  suffered  by  tbe  public 
in  general,  and  may  sue  to  set  aside  the  vacation 
on  the  ground  of  the  invalidity  of  the  proceed- 
ings. 

[Ed.  Note.— For  ether  cases,  see  Municipal 
CorpoiatiOBs,  Cent.  Dig.  |  1429;  Dec.  Dig.  i 
657.*] 

2.  MUNICIPAI.  COBPOBATIONB  (|  657*)— YACAT- 

iNo  Pabt  or  SiBBETS— Suits  bt  Abutting 

Owners. 

Where  tbe  effect  of  closing  a  street  is  to 
dose  the  only  passageway  a  property  owner  has 
from  his  property  to  the  public  ways,  the  owner 
may  sue  to  set  aside  tbe  vacation  on  the  ground 
that  tbe  proceedings  are  void,  though  he  is  not 
an  abutting  property  owner. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent.  Dig.  t  1429:  Dec  Dig.  i 
657.*] 

S.  Constitutional   Law   (§   70*)  — Judicial 
Powers— Encboacumknt  on  Legiblatube— 
Detebvinino  Validity  of  Legislation. 
While  tbe  courts  will  not  interfere  with  a 
body  exercising  legislative  functions  by  correct- 
ing errors  in  its  proceedings  or  by  preventing 
the  passage  of  a  law,  tbe  courts  will  inquire  into 
the  validity  of  a  law  after  it  has  passed  the 
legislative  body,  and  an  attempt  to  enforce  it  is 
made  or  threatened  to  the  injury  of  the  personal 
or  property  rights  of  the  citizen. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  C?nt.  Dig.  {  129;   Dec.  Dig.  {  70;*] 

4.  Municipal  Cobpobations  (§  C57*)— Vacat- 
ii^G  Stbeets-^tatutory  Psovisioits. 
■      An    ordinance    vaoating   a   street   adopted 
without   a   substantial   compliance    with   Laws 


1901,  p.  175,  c.  84,  prescribing  tbe  mode  for  the 
exercise  of  the  power  to  vacate  streets  and  the 
conditions  on  which  it  can  be  exercised,  is  void. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1429;  Dec.  Dig.  f 
657.*] 

5.  Eminent  Dohair  (|  2*)— Subjects  of  Com- 
pensation —  Vaoatiho  Stbbets— '  'Pbopeb- 
tv." 

An  ordinance  vacating  a  part  of  a  street 
without  providing  a  means  for  the  ascertainment 
of  damages  to  property  abutting  on  tbe  street 
is  void  as  taking  property  without  compensa- 
tion, in  violation  of  Const,  art.  1,  {  16,  as  the 
interest  an  abutting  property  holder  has  in  the 
maintenance  of  a  street  is  property. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  S ;   Dec  Dig.  $  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5693-5728;    vol.  8,  pp.  7768-777a] 

6.  Municipal  Corporations  (i  95*)  — Obdi- 
NAHCES— Adoption. 

An  ordinance  vacating  a  part  of  a  street  is 
void  where  tbe  councilman  who  cast  the  deciding 
vote  for  its  passage  was  one  of  the  petitioners 
for  the  ordinance,  and  one  who  would  profit  by 
its  enactment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  205;  Dec.  Dig.  I 
95.*] 

Department  1.  Appeal  from  Superior 
Court,  Lewis  County;  A.  B.  Rice,  Judge. 

Action  by  C.  Smith  and  another  against 
the  City  of  Centralis.  From  a  Judgment  for 
plaintiffs,   defendant  appeals.     Affirmed. 

B.  H.  Rhodes,  Geo.  Dysart,  and  C.  D.  Cuo- 
Dingham,  for  appellant  Reynolds  ft  Stew- 
art, for  respondents. 

FULLERTON,  J.  The  record  discloses 
that  on  September  8,  1908,  certain  persons 
owning  property  in  the  city  of  Centralia  pe- 
titioned the  city  council  of  that  city  to  va- 
cate that  part  of  Tower  avenue,  a  street 
therein,  ftouting  on  block  5  of  Hanson's 
First  addition  to  Ontralia  for  a  width  of 
6  feet.  Pursuant  thereto,  the  city  council 
passed  an  ordinance  purporting  to  vacate, 
not  only  that  part  of  the  street  requested, 
but  also  a  part  of  the  street  U  feet  iu  width 
fronting  on  block  1,  lying  Immediately  north 
of  block  6,  for  a  distance  of  nearly  5o0  feet. 
It  was  not  recited  in  the  petition  for  vaca- 
tion that  tbe  portion  of  the  street  sought 
to.  be  vacated,  or  the  street  itself,  was  not 
used  by  the  public  or  tbe  adjoining  property 
holders,  nor  did  it  recite  that  any  public 
necessity  required  the  vacation  of  the  street 
Nor  did  the  ordinance  purporting  to  vacate 
the  street  make  any  such  recitals,  nor  was 
any  provision  made  therein  or  otherwise, 
for  compensating  property  holders  whose 
property  should  be  taken  or  damaged  l^ 
such  vacation.  The  record  also  discloses 
that  the  petitioners  for  the  proposed  vaca- 
tion did  not  own  two-thirds  of  the  private 
property  abutting  upon  the  street  sought  to 
be  vacated,  nor  did  the  owners  of  two-thirds 
of  the  property  abutting  thereon  consent  to 
such  vacation.    It  also  appeared  that  one  of 
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the  petltionen  vat  a  member  of  the  dty 
council  of  the  city  of  Central  la,  and  owned 
property  on  that  part  of  the  street  proposed 
to  be  vacated  which  would  receive  an  accre- 
tion arising  from  such  vacation;  that  the 
city  council  consisted  of  seven  members  three 
of  whom  voted  against  the  passage  of  the 
ordinance  vacating  the  street,  and  four  In 
favor  of  the  ordinance,  one  of  whom  was  the 
petitioning  councilman  whose  property  would 
be  benefited  by  the  vacation.  This  action 
was  brought  by  the  respondents  to  set  aside 
the  purported  vacation  of  the  street.  The 
plaintifTs  therein  are  the  owners  of  property 
abutting  upon  Tower  avenue  on  the  side  of 
the  street  opposite  to  that  part  of  the  street 
vacated.  To  their  complaint  setting  out  the 
foregoing  facts,  and  the  further  fact  that 
their  property  would  be  damaged  by  the  va- 
cation of  the  part  of  the  street  sought  to  be 
vacated,  the  city  demurred,  and,  on  Its  de- 
murrer being  overruled,  elected  to  stand 
thereon,  whereupon  Judgment  annulling  and 
setting  aside  the  ordinance  was  entered. 

The  appellant  first  contends  that  the  t»- 
spondents  have  uo  capacity  to  sue ;  that  such 
injuries  as  they  will  suffer  by  reason  of  the 
vacation  of  the  street,  while  they  may  dif- 
fer in  degree,  will  not  differ  in  kind  from 
that  suffered  by  the  general  public.  But 
this  position  is  not  tenable.  Tlie  rights 
which  an  owner  of  abutting  property  pos- 
sesses in  a  street  are  different  In  Itind  from 
that  possessed  by  one  whose'  interest  18  only 
that  of  a  right  of  way  along  the  street.  To 
close  or  partially  cIo.se  a  street  affects  the 
right  of  Ingress  and  egress  to  and  from  the 
property  of  an  abutting  owner,  makes  It  pos- 
sible to  curtail  his  supply  of  light  and  air, 
and  otherwise  affects  the  value  of  his  prop- 
erty, while  a  property  owner  whose  right  iu 
the  street  is  a  mere  right  of  way  over  It  as 
one  of  the  public  does  not  suffer  these  par- 
ticular injuries  to  his  property.  His  loss,  If 
any,  unless  the  street  be  the  only  passage- 
way from  his  property  to  the  main  public 
highways,  arises  from  the  fact  that  the  way 
to  and  from  his  property  Is  less  convenient 
than  it  was  before,  and  the  courts  are  unit- 
ed in  saying  that  this,  while  it  may  differ 
In  degree,  does  not  differ  in  kind  from  the 
Injury  suffered  by  the  general  public.  Ponis- 
chll  V.  Hoquiam  Sash,  etc.,  Co.,  41  Wash. 
308,  88  Pac.  316.  Where,  however,  the  ef- 
fect of  closing  the  street  or  highway  is  to 
close  the  only  passageway  a  property  own- 
er has  from  his  property  to  the  main  public 
ways,  such  an  owner  may  properly  challenge 
the  action  by  a  suit  in  court,  even  though 
he  be  not  an  abutting  proi)erty  owner.  It 
Was  so  held  bjr  this  court  In  Smith  v.  Mitch- 
ell, 21  Wash.  536,  58  Pac.  067,  75  Am.  St 
Rep.  858,  Dawson  v.  McMillan,  34  Wash. 
289,  75  Pac.  807,  and  in  Carl  v.  West  Aber- 
deen Latid.  etc.,  Co.,  13  Wash.  616,  43  Pac. 
890.  In  Heller  v.  Atchison,  Topeka  &  Santa 
F6  Railroad  Co.,  28  Kan.  (525,  where, the 
question  of  the  right  to  vacate  a  street  was 


in  question,  the  court  said:  "Where  a  party 
owns  a  lot  ^Mch  absts'oti  that  portion  of 
the  street  vacated  so  that  access  to  the  lot 
is  shut  off,  it  is  clear  that  ti»  lot  owner  is 
directly  injured  and  may  properly  challenge 
the  action.  The  closing  up  of  access  to  the 
lot  is  the  direct  result  of  the  vacating  of  the 
street,  and  he,  by  the  loss  of  access  to  his 
lot,  suffers  an  Injury  which  is  not  common 
to  the  public."  So  In  this  case,  while  the 
vacation  Is  only  partial.  Its  effect  Is  to  spe- 
cially injure  pro  tanto  the  respondents'  prop- 
erty, and  they  may  therefore  properly  main- 
tain an  action  to  set  aside  the  order  of  vaca- 
tion. 

The  appellant  next  contends  that  the  act 
of  the  city  coundl  in  vacating  this  portion 
of  the  street  was  the  exercise  of  a  legisla- 
tive foBctlon  delegated  to  it  by  tlie  Legis- 
lature Itself,  and  that  the  courts  are  with- 
out power  to  Interfere  with  Its  exercise  of 
the  function  or  Inquire  into  the  manner  In 
which  it  is  exercised.  It  nndonbtadly  Is  a 
general  rale  that  the  courts  will  not  inter- 
fere with  an  action-  of  a  body  exercising 
legislative  functions  to  correct  mere  error* 
or  mistakes  in  its  proceedings,  or  to  prevent 
the  passage  of  a  law  or  ordinance  dnly  pend- 
ing before  a  legislative  body,  because  it 
may  conceive  that  the  law  or  ordinance  will 
be  ineffective  If  passed,  but  clearly  the  courts 
have  power  to  Inquire  into  the  validity  of  a 
law  or  ordinance  after  it  has  passed  the 
legislative  body  and  an  attempt  to  enforce 
It  is  .made  or  threatened  to  the  Injury  of  the 
l)erBonal  or  property  rights  of  the  citizen. 
The  courts  have  exercised  this  power  since 
the  foundation  of  the  government,  and  it  Is 
not  necessary  now  to  enter  into  a  discussion 
of  the  principles  that  ^re  thou^t  to  Justify  it. 

On  the  question  of  the  validity  of  the  ordi- 
nance, we  are  clearly  of  the  opinion  that  It 
Is  inVnlid.  The  law  delegating  to  municipal- 
ities the  power  to  vacate  streets  (Laws  1901, 
p.  17S,  c.  8^  prescribes  a  mode  for  Its  exer- 
cise, and  the  conditions  upon  wlilcb  It  can 
be  exercised.  It  provides  that  the  vacation 
shall  be  made  hy  ordinance;  that  the  pro- 
ceeding shall  be  initiated  by  a  petition  giv- 
ing a  description  of  the  property  to  be  va- 
cated, signed  by  the  owners  of  more  than 
two-thirds  of  the  private  property  abutting 
upon  the  part  of  such  street  or  alley  sought 
to  be  vacated;  that,  upon  presentation  of 
the  petition,  the  city  council  shall  by  resolu- 
tion fix  a  time  when  the  petition  shall  be 
heard  and  determined,  of  which  hearing  the 
city  or  town  clerk  shall  give  20  days'  notice 
by  a  written  or  printed  notice  set  up  In 
three  of  the  most  public  places  of  the  city  or 
town  In  which  the  street  or  alley  is  situated, 
and  a  like  notice  on  the  street  or  alley.  It 
is  alleged  In  the  complaint,  and  admitted 
by  the  demurrer,  that  these  conditions  were 
not  even  substantially  complied  with;  that 
the  petition  presented  did  not  describe  the 
property  sought  tp  he  vacated  by  the  ordi- 
nance ;  that  It  was  not  signed  by  the  owners 
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of  more  than  two-thlrfla  bf  the  private  prop- 
erty abntting  upon  the  street  sought  to  be 
racated,  or  by  owners  of  more  than  ooe- 
eigbth  ot  sndi  property;  and  tbat  there 
were  other  defects  In  the  proceedings.  These 
were  matters  going  to  the  power  of  the  coun- 
cil to  act,  and,  wlthont  a  substantial  com- 
pliance with  them,  any  6rdlnance  of  vacation 
based  thereon  must  be  void. 

Moreover,  It  is  alleged  that  tbe  respon- 
dents' property  will  be  specially  damaged 
by  the  vacation  of  this  part  of  the  street, 
and  that  the  amount  of  such  damages  was 
not  ascertained  or  paid  Into  court  for  them, 
and  no  means  provided  by  which  their  dam- 
ages could  be  ascertained.  l%e  ordinance 
was  void  for  this '  reason.  The  interest  aa 
abutting  property  holder  has  In  the  main- 
tenance of  a  street  or  highway  Is  property. 
This  property.  Under  the  Gonstltiitlon,  can- 
not be  taken  or'  damaged  until  Just  com- 
pensation has  been  first  made  to  the  owner, 
or  paid  lnt6  court  for  him,  Unless  compensa- 
tion be  expressly  waived.    Const  art  1,  }  16. 

The  ordinance  is  Inviilfa  for  another  rea- 
son. A  councilman,  who  cast  the  decMlng 
vote  for  the  passage  of  the  ordinance,  was 
One  of  the  petitioners  for  the  ordinance,  and 
one  of  the  persons  who  would  profit  by  Its 
«iactmeM.  He  was  therefore  In  effect  ad- 
judicating his  own  cause  in  violation  «t  ■ 
maxim  as  old  as  ttie  law  Itself. 

The  Judgment  IS  afllttned. 

■RtJDKlN,  a.  3.,  and  CHADWICK,  QOSB, 
and  MORRIS,  33.,  concur. 


m  WMlb  «U) 

In  te  CITT  OF  SOATTUB. 
(Sapieme  CMtt  of  WasMngten.    Nev.  5i  1900.) 

1.  Appkai,  a«d  Bbiob  (I  lOll*)  —  Rbvibw — 

I^RDIHOS  OT  TtilAL  CODBT. 

When  the  evidene*  1*  oonflictfaig  «•  to  the 
proper  extent  ot  the  district  within  which  prop- 
erty is  spedaHy  benefited  by  any  local  imorove- 
ment,  the  mpieme  Court  will  not  dleturb  tlie 
flndfaigs  uBle«  the  evidence  indioates  tliat  the 
trial  court  failed  to,  exercise  Its  judicial  discre- 
tion, and  tliat  Its  judgment  was  manifestly  op- 
pressive. 

[Bd.  Note.— Por  other  cases,  see  Appeal  and 
ORor.  OsDt  Di»  I  3983;  <Dec.  Dig;  |  lOll.*] 

2.  MtnnOfPAI.  OeXPOBATIONB  (f  406*>— lidOAI. 

ImrmormMBm—eamaxL  AomasMBKra— Bs- 
viBW— Pbopbbtt  Pbeviouolt  Assessed. 
It  is  immaterial  that  property  assessed  for 
a  proper  improvement  has  been  assessed  for  oth- 
er Improvemetits. 

(Ed.   NMa^-^Btor  othas  cases,  see  Mnnidpal 
Corporations,  Cent.  Dig.  i  1001;    Dec.  Dig.  i 

8.  EUINBNT  DOMAIB  (i  217*)  •— AWABBB-^  III- 

lEBEST. 

Awards  of  damages  in  eminent  domain  pie- 
ceedings  bear  interest 

[Bd.  Note.— For  other  cases,  see  Bmlnent  Do- 
main, Cent  Dig.  I  638;   Dec  Dv.  i  217.*] 

Department  1.  Appeal  from  Superior  Oonrt, 
King  County ;  A.  W.  Frater,  Judge. 


In  the  matter  xrt' the  petition  of  the  City  o£- 
Seattle  for  the  laying  off,  -widening,  and  al-  ■ 
taring  of  Third,  Fourth,  and  Fifth  avenues.  . 
E^m  a  Judgment  confirming,  the  assessmenti. 
roll  the  objectors,  the  Stirrat  &  OoetE  InvestT 
ment  Company  and  another  appeaL  Af- 
firmed. 

Charles  A.  Riddle,  for  appellanta.  Scott 
Calhoun,  for  respondents. 

MORRIS,  J.  This  cause  was  once  before 
this  court  and  the  primary  facts  and  the 
ruling  of  the  court  thereon,  may  be  found  in 
49  Wash.  109,  94  Pac.  1075.  95  Pac.  862.  Upon 
the  cause  being  remanded  as  directed  by  this 
court,  the  city  filed  a  supplemental  petition, 
and  an  order  was  entered  thereon  directing 
tke  eminent  domain  commissioners  to  prepare 
a  new  assessment  roll,  to  cover  the  awards  of  - 
damage,  with'accrulng  interest  and  costs.  Up- 
on the  filing  of  the  new  asseesment  roU  many 
obJectlonB  were  made  thereto,  and,  upon  a 
hearing  of  these  objections,  the  court  below' 
entered  an  order  confirming  the  new  roll,  and 
this  appeal  is  taken  by  the  objectors  Stirrat 
&  Goetz  Investment  Company,  and  Moore 
Building  Company. 

The  objections  are  to  the  effect  tbat  the 
lands  of 'these  objectors  are  not  benefited; 
that  the  assessment  was  made  arbitrarily, 
dnreasonablyl  and  under  mistake  of  material 
fact;  tbat  a  large  amount  of  property  has 
been  apeciaUy  benefited  by  this  improve- 
ment which  lias  not  been  ludtxled  In  the  as- 
sessment roll;  that  the  property  of  objectors 
did  not  abn»  upon  any  of  the.  streets  Included 
la '  the  Improvement;  and  tbat  during  the 
past  alz  yean  said  property  had  been  aaseos- 
ed'  fov  Tarions  piA>Uc  ImprovementB  In  an  ag- 
gregate of  $29,000.04.  The  anteal  peesenta 
no '  new  queMlaB.  We  have  decided  so  fre- 
quently that  it  OB^t  te  be  regarded  aa  aet> 
tied  that  where  then  la  a  ooniUct  in  the  tee*, 
tlmony  aa  to  the  proper  extent  and  bonnd- 
ariea  ot  the  district  within  which  property 
la'  specially  benefited  by  any  local  lmpioTe> 
ment  or  wbat  should  be  the  proper  aasess- 
ment  upon  a  given  lot  this  court  will  not  dla- 
tnrt)  the  findings  at  the  lower  court  nnleaa 
the  evidence  la  so  clearly  predominating  aa 
to  Indicate  that  the  tilal  court  haa  lost  sight 
of  ita  judlQlal  discretion  In  determining  its 
Judgment,  and  Its  Judgment  la  arbitrary  and 
manifestly,  oppressive.  No  other  rule  cMlld 
or  ought  to  obtain.  Seattle  v.  Felt  00  Wash. 
324,  97  Pac.  226;  Seattle  v.  Meteor  Land 
Oompany,  00  Waah.  408.  97  Pac.  444.  We 
find  nothing  In  this  record  to  Justify  ua  in 
concluding  that  thl*  case  calls  for  the  an- 
nouncement of  any  other  or  further  rule. 

It  was  Immaterial  that  the  lot  in  question 
haa  been  assessed  In  a  large  amount  for  oth- 
er Improvements.  The  only  question  to  be 
determined  was,  could  it  be,  and  was  it  prop- 
erly, assessable  as  receiving  a  special  benefit 
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from  this  Improvement.  TJpoii  tbe  qnestlaa 
of  interest  being  added  to  the  condemnation 
awards,  we  have  heretofore  held  that  such 
awards  bear  interest.  State  ex  ret.  Donofrio 
T.  Humes,  34  Wash.  347,  76  Pac.  348. 

The  order  of  the  lower  court  In  confirming 
the  assessment  roll  is  affirmed. 

RUDKIN,  C.  J.,  and  OHADWICK,  FUL- 
LERTON,  and  GOSE,  JJ.,  concur. 


STANCHFIELD  r.  BLESSING. 
(Supreme  Court  of  Washington.    Nov.  12, 1909.) 

Taxation  (§  708*)— Fobeclosube  of  Tax  Cbb- 

TiFicATE— Validity. 

A  suit  to  foreclose  a  certificate  for  delin- 
quent taxes  whkh  correctly  describes  the  land 
as  the  N.  E>.  M  of  the  S.  W.  M,  of  a  desigoated 
section  and  township,  is  not  void  because  the 
summons  and  judgment  described  the  iand  as 
the  N.  E.  V*  "or"  the  S.  W.  %  of  tbe  designat- 
ed section,  40  acres;  the  use  of  the  w«id  "or" 
in  tbe  summons  and  judgment  being  apparently 
a  clerical  error  for  the  word   'of." 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.   Dig.   §{   1291-129T,   1406;    Dec   Dig.  I 

7oa»i 

Department  2.  Appeal  from  Superior 
Court,  King  County;   W.  B.  Gay,  Judge. 

Action  by  J.  W.  Stancbfleld  against  Bert 
Blessing.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Wlllett,  Oleeon  ft  Wlllett,  for  .appellant 
McBaniey  &  Cnmmlnga, '  for  respondent 

MOUNT,  J.  Appellant  brongb1>thi8  action 
in  ejectment  After  issues  were  Joined,  an 
agreed  statement  of  facts  was  made.  It  was 
agreed  that  the  app9llant  Is  tbe  owner  of 
the  land  In  controversy,  anlees  tbe  title  of  his 
grantor  was  divested  by  a  county  tax  fore- 
closnre  proceeding  eoadacted  by  King  coun- 
ty. It  is  stlpmlated  that  on  January  31, 1898, 
a  certificate  for  delinquent  taxes  for  the 
years  1888, 1893-95,  in  the  sum  of.  $58.91,  was 
issaed  to  King  comity.  Tbe  land  was  proper- 
ly described  In  the  eertiflcate,  and  was  as- 
sessed for  the  years  1898-95  to  George  Van- 
derbeck,  the  owner.  On  December  31,  1901, 
King  county  began  an  action  to  foreclose  this 
c»tiflcate.  The  lands  were  properly,  de- 
scribed In  the  complaint  as  "the  N.  B.  \i  of 
the  S.  W.  %  of  Sec.  85,  Twp.  20  North,  Range 
6  Bast,  W.  M."  On  Januai?  1,  1902,  and 
for  six  successive  wedcs  thereafter,  a  sum- 
mons or  Dodce'  was  regularly  published, 
which  described  the  owner,  the  property,  the 
yenis  for  which  taxes  were  delinquent,  and  the 
amount  of  delinquency,  as  follows:   "George 


YandeEbeck,  na^Qraw%8«c35btp2Q,r 
6,  40  acres,  1888-1893-4-5,  58. 91."  On  Sep- 
tember 29,  1902,  a  Judgment  was  rendered 
in  all  respects  regular,  except  the  description 
of  the  property  which  was  the  same  as  is 
last  above  quoted.  On  November  15,  1902, 
after  due  notice,  the  property  was  offered  for 
sale,  and  bid  in  by  Kiog  county.  On  May 
8,  1903,  the  treasurer  of  King  county  issued 
his  tax  deed,  conveying  the  property  to  King 
county.  This  deed  described  the  property  as 
"the  N.  E.  %  of  the  S.  W.  %,  Sec.  35,  Tp.  20 
North,  Range  6  East,  King  county,  Washing- 
ton." The  plaintiff  claims  by  mesne  convey- 
ance from  George  Vanderbeck,  while  tbe  de- 
fendant claims  by  mesne  conveyance  from 
King  county.  Upon  these,  facts  the  lower 
court  granted  a  judgment  in  favor  of  de- 
fendant, and  the  plaintiff  has  appealed. 

It  will  be  noticed  that  the  only  defect  in 
the  tax  foreclosure  proceedings  is  the  use 
of  the  word  "or''  In  the  description  contained 
in  the  summons  and  Judgment  It  is  claim- 
ed by  the  appellant  that  the  use  of  the  word 
"or,"  instead  of  tbe  word  "of,"  rendered  the 
whole  tax  proceedings  void,  for  the  reason 
that  no  particular  tract  of  land  was  describ- 
ed, and  the  description  used  in  tbe  summons 
and  Judgment  was  so  ambiguous  and  uncer- 
tain as  to  amount  to  no  description.  It  la 
apparent  to  our  minds  that  the  word  "or," 
as  used  in  the  summons  and  Judgment,  was  a 
mere  clerical  or  typographical  error,  so  ap- 
parent upon  the  face  of  the  record  that  no 
one  was  or  could  be  misled  by  It  The  wends 
"40  acres"  followlf^.  the  description  show 
plainly  that  the  word  "or'  was  intended,  be- 
cause the  words  "40  acres"  denote  the  quan- 
tity of  land  described.  They  aided  the  pre- 
ceding description,  &a&  make  that  definite 
which  otherwise  might  have  been  indefinite. 
A  quarter  of  a  qqarter  section  of  land  Is  40 
acres,  while  the  northwest  quarter  or  soutb- 
west  quarter  would  be  180  acres  of  land.  Ap- 
pellant argues  that  the  words  "40  acres" 
make  the  description  more  indefinite.  This  is 
probably  true  if  the  description  must  be  read 
literally,  but  It  is  so  apparent  that  tbe  letter 
"r"  was  used  by  mistake  for  the  letter  "f 
that  the  description  must  not  be  read  literal- 
ly. The  object.of  the  sumpDQons  was  notice 
to  the  owner.  We  are  clearly  of  the  opinion 
that  it  was  sufflrient  to  gtVe  the  owner  notice 
of  the  land  which  was  Intended  to  be  de- 
scribed and  which  was  in  our  opinion  de- 
scribed with  reasonable  certainty. 

Tbe  jildgment  is  therefore  alBrmed. 

BUDKIN,  C.  J„  and  CBOW,  DUNBAR, 
and  PARKER,  JJ.,  eonoor. 


•For  other  cues  see  Huiae  topic  and  lectlon  NUMBER  lit  See.  Jb  Am.  Digs.  U07  to  dat«,  *  B«p«rter  ladexw 
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RHNO  BBBWINO  C50.,  Ina,  ▼.  PAOKASD 

•taL    (No.  1,788.) 
<8upmne  Court  of  Nevada.     N«v.  18,  1B09.) 

1.  EjEcTMENt  (f  9*)— Titus  ro  SpppoKt  Ao- 

tlON— RECOONEfaON    OJT    PlAJWTHT'S    TITIX. 

In  ejectment,  under  Civil  Practice  Act,  i 
256  et  seq.  (Comp.  Laws,  |  3351  et  se«.),  au- 
thorising an  action  l^  any  person  14  possession 
by  himsdf  Or  teuatlt  agaiMt  one  claiming  an 
Interest  adverse  to  liim;  t»  determine  the  ad- 
verse interest,  etc.,  that  defendant  relied  on  a 
deed  from  a  third  person,  who  acknowledged  the 
paramonnt  title  in  plaitttiS,  and  that  his  pos- 
session was  that  of  a  tenant,  and  that  defendant 
had  no  interest  other  than  that  obtained  from 
the  deed,  authorizes  a  Judgment  for  plaintiff. 

[Ed.  Note.— For  other  ciises,  see  Ejectment, 
Cent.  Dig.  J  18;   Dec.  Dig.  |  ».•) 

2.  ApPEAI,    and    EbROR    (I    1061*)— HABltLESS 

Bbbob— Dkniai.  of  Nonsuit— DwEcis  Bup- 

FLiaO  SUBSB4UKNXI.T. 

Where  defendant,  after  the  court  refused 
a  nonsuit,  introduced  evidence  which  supplied 
defects  in  plaintiff's  case,  the  appellate  court 
will  not  reverse  the  judgment  for  plaintM. 

[Ed.  Note^^For  other  caaes,  CRe  Api)eal  and 
Error,  Cent.. Dig.  i  4210;   pee.  Dig.  i  lOttt*] 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  lOS  Pae.  415 

N0RCRO8S,  €.  J. '  Counsel  foe  appellantB 
has  filed  a  16nj;tl«]r  petition  for  a  retaearUr, 
tn  wbicb  be  urges  that  thia  court  sbould  have 
PShM  npon  the  munsroas  objectkns  and  ex- 
eefrtlons  to  tb«  Inttodnddon  in.  eridenoa  «f 
the  plaintiff's  record  title,  which  objections 
and  excefpdons  vrev»  learnedly  and  elaborate- 
ly argued  In  niOie  than  30  pages  of  brieC 
BT«m  if  we  were  to  hdld,  ^th  couns^  for  a|>- 
ptilant,  that  the  proper  fonndation  tta*  nidt 
laid  for  the  Introdnctien  of  the  recotd  it  tlM 
Tarlons  Insmmemts  ooaBtltntUatf'  tte  plaln- 
tifTa  paper  title,  and  (Or  ihat  and  otbtr  rea> 
sens  assigned  the  court  -  erred  la  ■  adn^ttlng 
such  record,  nflrerttMless  tbejudgjneiitataoald 
be  affirmed;  hence^  it  would  serve  no  pur* 
pos»  to  determine  whetker  the  trial  court 
•Red  in  this  reapect 

Cpon  the  whole  ease,  as  finally  isuboaUtOd 
to  the  court,  dt  is  clear  that  plaintiff,  was 
entltleA  t»  Judgment  The  app^ant  WtUa, 
In  order  to  estabUsh  his  alleged 'title  t^  ad- 
verse) '  posacssloDv  was  ^obliged  to '  rely.  upaBu 
tb*  possession  ot  tha  defendant  Packard. 
He  offered  in  evideBCe  a  deed  from  Packard, 
dated  March  2,  1907, 'to<  the  premtsea  ia  con- 
troveroy.  Packard,  at  thfi.  tlnwi  of.  executing 
this  deed,  had  no  pretense  ot  any  claim'  up- 
on the  property,  other  than  pesslUy  that  of 
a  tenant  His  testimony  a|)on  tha  trial  was 
to  the  effect  that  he  hadTeoegalaed  title  first 
In  Samuti  Brown,  secondly  in  tha  botars  of 
Samuel  Brown,  the  -  immediate  .gnnt«»a  Of 
the  respondent  and  lastly  in  the  reapoadent 
On  January  25,  190Z,  Packard  sigaed  and  de- 
livered to  respondent  the  following  tnrttiag: 
"Reno,  Nov..  Jan.  26th,  1907.  Z,  Ira  Packard, 
(or  the  priveledga  [privilege]  of  occupying  a 
certain  cabin  as  a  place  of  abode  which  Is 


owned  W-  tite  Raio  Brewing  Oo.,  Inc.,  o( 
Reno,  Nev.,  and  is  altdated  along  the  bank  of 
the  1?ruckee  river  and  lying  across  tlie  track 
«f  the-8oathem  Pacific  Railway  Co.  and  im* 
mediately'  sotith  of  the  plant  of  said  Reno 
Brewing  Co.,  Inc.,  do  agree  to  look  after  said 
property  and  to  vacate  the  same  on  the  let 
day  of  May,  1907.  Ira  Packard."  Subse- 
qnently  Packard  presented  a  claim  to  the  re; 
sponBent  in  the  sum  of  $1,200  tor  bih  services 
In  taking  care  of  the  premises 'for  six  or 
seven  years.  The  fact  that  Packard  Is  shown 
to  have  acknowledged  the  paramount  title  in 
the  respondent  and  that  hts  possession  was 
at  the  most  only  that  of  a  tenant,  and  that 
Wells  had  n6  Interest  other  than  that  ob- 
tained through  Packard,  was  alone  suBlclent 
to  entitle  the  plaintiff  to  recover.  While  pro- 
ceedings of  this  character  are  eommonly  re- 
ferred to  &B  actions  In  ejectment,  the  same 
as  an  action  for  claim  and  delivery  of  per- 
Opnal  pro^rty  Is  usually  referred  to  as  an 
action  In  reptevln,  nevertheless  it  should  be 
borne  in  mind  that  the  action  of  ejectment, 
as  recognized  at  common  law,  has  been  modi- 
fied by  statute  In  this  state.  Civil  Practice 
Act,  i  256  et  seq.  (Comp.  'Laws,  S  3351  et 
seq.);  AUord  v.  pewin,  1  Nev.  207. 

We  need  not  consider,  we  think,  the  con- 
tentl<m  of  connser  for  appellant  that  the  trial 
court  should  have  sustained  the  motion  for 
a  nonsuit  Whatever,  if  anything,  was  lack- 
ing to  establish  plalntlfT's  right  of  recovery 
at  the  tlioe  It  rested  Its  casei  was  certainly 
furnished  by  the  testimony  of  the  defendants. 
Where  such  a  condition  exists,  the  appellate 
court  wpuld  not  be  warranted  in  xeversing 
a  jndgmtat.  Power  v.  Stocking,  28  tCont 
478,  68  Pac.  857  ^  City  v.  Lewts,  84  Wash. 
41S.  75  Pac.  982. 

'The  i>4tltlon  for  a  rehearing  Is  denied.  ,     , 

BWEENBT   and  TALBOT,   JJ.,  Oon<br. 


MCKBffZIB  ,r.  NORTH  COAST.  OOEtLXBRT 

.      .   ■       .!  ■      QO,  •      .•    :  •■■       ■ 

(Supreme  Court  of  Washington.    Nov.  4,  1909.11 

L,  MABTBa    AND    SEBVAHT.  ({    211*)— >AS«DlfP* 
.  TION  OF  B:f8K. 

Though  the  miners  In  a  coal  mine  do  the 
timbering  and  set  the  props,  yet,  sucih  Work  be- 
ing done  under  the  direction  and  cvntrol  of  the 
boss;  who  piisses  on  It^  efficiency  and  auBiciency, 
and' not  being  part  of  their  re^iar  work,  they 
tieing  paid  extra  therefor,  a  miner  does  not  as- 
sume  the  rifk  tm  t»  the  sufficiency  of-  khs  thid)er>- 

ing. 

[Ed.  Note.— For  ottuer  cases,  see  Master  and 
Servant,  Cent.  Dig.  ]  S57;   Dec.  Dig.  {  211.*] 

2.  MASTEn  AND    Sebvani   ({    118^)  rr  Sai;k 
Place— Coal  Mine. 

The  ■  doctrine '  of  safe  place  to  work  Is  ap- 
pHeable  to  a  'coal  mine. 

fHd.  'Note.— fPof  other  cases, 'see  Master  and 
Sirvaatt  CentLi  Digi  |  900;   Dec.  Dig.  |  118.*) 


>For  .oth))r  cases  ■••  sajs*  tapki  bbA  seotlon.NUMBXa  la  Dec.*.Am.  Diet.  1M7'  t»  date,  *  Kopoitar  ladszM 
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5.  Majsteb  ard  Sebvant  (f  235*)'-lRtnnnr  xo 

SCBVANT— CJONTBIBUTOBT  NeOLIOENOX. 

A  miner  is  not  charged  with  contrib|itory 
nerilgenee  in  not  discovenuK  the  defective-  con- 
dition of  a  battery  in  a  oool  mine,  it  notbcing 
a  thing  with  wtiich  be  waf  wpriung,  there  be- 
ing  no  apj^arent  danger  brought  to  bis  attention, 
its  condition  being  discoverable  only  by  an  ex- 
amination, and  it  not  being  his  duty,  but  that  of 
the  boss,  to  nuke  such  ezanllnation. 

['EA.  Note.-^OF  other  cases,  see  Muster  and 
Servant,  Cent  Dig.  §  720;   Dec.  Dig.  }  236.*] 

4.  Mabteb  aud  Sebvant  (|  124*)— Saik  PIiAob 

TO  WOBK— DtTTT  OF  Inspection. 

The  master's  duty  to  maintain  a  safe  place 
carries  with  it  the  duty  of  inspection  necessary 
to  maintain  the  s«£e  place. 

[EM.  Note.— For  ■other  cases,  see  Master'  and 
Servant,  Cent  Dig.  §235 ;   Dec.  Dig.  {  124.*] 

&  Mastkb  aikd  Sebvakt  (%  185*)— Save  Pi.acb 
to   Work— IiiABrLiTT    os   Masteb— Negli- 
gence op  Fellow  Sebvant. 
'    A  master  is  none  the  less  liable  to  its  em- 
pIoy<  in  its  mine  for  lack  of  safety  of  a  bat- 
tery therein  that  it  was  constructed  Ipy  other 
servants :   it  having  adopted  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  399;   Dee;  Dig.  \  185.*] 

6.  Appeac  andi  Bbbob  ({  iS82*)— Bstofpei,  to 

'"AlXXGB    BKltoB  — OONTBADIOTOBT    iBOnUC- 
TIOMS,    •■ 

Xbat.  there  is  contradiction  between  Vhe  in- 
Mnnitions  of  the  court,  which  state  the  law  cor- 
rectly, and  those  given  on  re<|uekt,  'Which  Should 
not  .have  been  given,  may  not  be  complained  of 
on  appeal  by  tlie  one  at  whoae  request  they  were 
given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  3602-3604;  Dec.  Di?.  ( 
882.»] 

7.  Mabteb  and     Sebvaitt   <{    2D3*)  —  Sar 

FlOXIfr-lRSXBDCTIOIIB. 

The  court  need  not  instruqt  ^a^tly  how  far 
the  doctrine  of  safe  place  applies  to  a  coal  mine, 
but  It  is  enough  to  announce  general  principles 
anpUcaltte  to  tite  isHnee^  leaving  it  t*  the  Jtacy  to 
apply  them  to  the  facts.  pr9vei^    ■ 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1150;  Dec.  Dig.  {  293.*] 

8.  Dauaoes  (i  130*)  —  Pebsonal  Injubieb  — 
Ezcebbive  Dauaoes. 

Evidence  In  a  perspnal  iniury  case  In  Which 
there  was  a  verdict  of  £30,000  held  to  anthorize 
a  recovery  of  no  mora  than  $22,000. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  357-367;   Dec.  Dig.  f  130.*] 

Department  2.  Aweal  from  Superior 
Court,  King  County:  Boyd  J.  Tallman, 
Judge. 

Action  by  Arthur  McKenzie  against  the 
North  Coast  Oollicity  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed on  condition  of  remission  of  damages. 

Kerr  ft  MeCord,  for  appellant  Brady  k 
Kummens  and  Geo.  H.  Bailey,  for  respondent 

DUNBAR,  J.  This  Is  an  action  for  dam- 
ages for  personal  injuries  received  by  re- 
spondent -while  employed  as  a  miner  in  the 
appellant's  coal  mine.  The  pertinent  allega- 
tions of  the  complaint  were  as  follows: 
That,  In  order  to  render  the  chutes  of  said 
mine  a  safe  place  In  which  to  work.  It  was 
necessary-  that  the  walls  of  said  chutes,  after 
the  pillars  of  coal  had  been'  excavated,  be 


pressed  and  held  apart  by  means  of  timbers 
and/ appliances ;  that  on  the  21st  day  of  Oc- 
tober, 1907,  while  the  plaintiff  was  in  the 
employ  of  the.  defendant  and  engaged  In  dig- 
ging coal  from  the  pillars  at  chute  14  be- 
tween crosB-cuts  2  and  8  In  said  mine,  by 
reason  of  the  negligence  of  the  defendant 
In  falling  to  provide  the  platntlfl  with  a  safe 
place  In  which  to  work,  by  reason  of  Its  neg- 
ligence In  falling  to  keep  the  walls  In  and 
ibout  chutes  12, 13,  and  14  and  between  them 
and  above  the  place  where  plaintiff  was 
working,  when  the  pillars  bad  been  drawn, 
securely  timbered,  braced,  and  held  apart 
and  In  place,  the  coal,  stone,  and  earth  of 
said  walls,  alioye  the  place  where  the  plain- 
tiff was  working,  without  fault  on  the  part 
of  the  plaintiff  and  without  warning  to  him, 
gave  way  and  fell  down  upon  the  plaintiff 
and  crushed  him,  and  caused  the  injuries 
hereinafter  alleged.  The  answer  put  In  issue 
the  charge  that  the  defendant  had  failed  to 
famish  plaintiff  a  safe  place  in  which  to 
wot*,  and  set  up  affirmatively  assimiption  of 
risk,  contributory .  negligence,  and  the  o^l- 
gence  of  fellow  semrantfc . .  The>  o^use  was 
tried  to  a  Jury,  the  defendant's  motion  for 
an  InstmctBd  verdict  was  denied,  and  the 
trial  resulted  In  a  verdict  In  belialf  of  plain- 
tiff for  .^aOLOOa  A  motion  for  a  new  trial 
having  been  by  the  court  onemded  and  Judg- 
ment entered,:  the  defendant  appeals  to  this 
court  ' 

In  order  ito  make  the-  ceaqjtalnt  Intelligible, 
it  is  necessary  to  give  a  brief  description  at 
the  mine.  The  vein  of  tool  lay  at  an  angle 
of  86  degrees  to  the  gangway. .  The  vein  be- 
lotc  worked  was  ztine  feet  thick.  A  slope 
liad  been  driven  down  on  the  vein  at  a 
workable  atagle,  aikd  the  coal  was  MoefcBd  off 
into  squares  In  the  nsoal  'way.  The  gBag>> 
way  was  tmineled  in  from  the  side  of  the 
mountain,  and  from  said  gangway,  at  dis- 
tances 3S  feet  apui,  drates  5  bgr  6  feet  were 
driven  up  through  the  middle,  a  distance 
of  about  200  teAt.  These  Qhutes  were  tnter- 
seoted  every  2S  <>r  80  feet  by .  cross-cuts,  4 
feet  square.  These  cross-cuts  were  (or  the 
double  purpose  of  admitting  air  to  the  opera- 
tives and  the  removal  of  timber  used  in  the 
propping  <tf  the  mine.  In  removing  the  ooal 
two  mioeTS  worked  in  esdt  chute,  beginning 
at  tbei  top  of  the  upper  cross-cut  and  work- 
\aig  toward  the  main  gangway  below..  Bsch 
miner  removed '  the  ooal  to  the  center  of 
the  block  on  his  side  of  the  chute.  The  props 
were  set  about-  tliree  feet  apart  throughout 
the  mine,  and. Immediately  above  each  cross- 
cut the  miners  built  a  battery  to  protect 
themselves  against  the  fall  of  coal,  rock,  and 
debris  which  was  constantly  falling  by  rea- 
son of  the  sqneesing  and  settling  of  ttie  walls. 
Upon  the  removal  of  the  soft  coal  at  the 
center  of  the  vein,  the  walls  began  to  sqneese 
together  and  loosen  the  ooaL  It  is  conceded 
that  no  Umltetlon  was  placed  upon  the  use 


AF«r  etlMr  i 


I  ■••  sMnstopto  MSMotioa  NUHBBR  in  Ow.  *  Am.  Otgih  1*0  tedai*,  *  lUvortsr  ladsMS 


Digitized  by 


Google 


Wash.) 


MoEENZIKv.  NORTH  COA8T  CQLLIEBY  CO. 


SOS 


of  tlmbera  by  the  miners,  aod  that  the  timber 
was  furnished  for  that  puri>os& 

While  the  record  in  this  case  Is  very 
voluminous  and  the  disagreement  of  counsel 
as  to  what  the  record  shows  has  necessitated 
a  careful  examination  of  the  whole,  and 
while  the  case  Is  Important  not  only  by  rea- 
son of  Its  practical  results  on  the  coal  min- 
ing business  but  by  reason  of  the  size  of 
the  verdict,  most  of  the  practical  qaestlons 
involved  have  been  settled  by  the  verdict 
of  the  Jury.  For  instance,  on  the  question 
which  seems  to  have  been  deemed  vital  by 
the  learned  counsel  for  appellant,  viz.,  wheth- 
er the  falling  mass  which  injured  the  re- 
spondent came  directly  from  above  battery 
B  located  Just  above  cross-cut  4  In  chute  14, 
or  whether  it  started  from  chute  18  and  on 
Its  descent  bore  westward  and  entered  chute 
14  above  where  respondent  was  working, 
there  is  a  sharp  conflict  of  testimony,  and, 
without  stopping  to  review  It,  It  Is  plain  that 
there  was  competent  testimony  from  unlm- 
peached  witnesses  tending  to  establish  each 
conflicting  theory.  This  was  admitted  by 
counsel  for  appellant  in  his  motion  for  an 
Instructed  verdict,  when  he  stated  that  under 
the  proofs  before  the  Jnry  the  caving  or 
falling  of  the  coal,  rock,  and  debris  through 
the  falling  of  which  respondent  was  injured 
came  either,  under  the  proofs  of  the  re- 
spondent, from  a  point  above  battery  B, 
or  It  came,  as  shown  from  the  testimony  of 
the  appellant,  from  chute  13  -  In  the  mine. 
So  that,  whatever  the  responsibility  may 
have  been  in  either  event,  the  case  comes 
here  on  the  legally  established  fact  that  the 
Injury  was  done  to  respondent  from  coal 
and  rock  falling  from  a  point  above  battery 
B,  and  therefore  necessarily  hy  reason  of 
the  breaking  of  battery  B.  nie  same  thing 
may  be  said  of  the  condlMon  of  battery  B 
both  before  and  after  the  atoldent.  And  so 
as  to  the  notice  that  was  giveta  ts  Mesblt, 
the  pit  boss,  of  the  dangerous  condition  of 
said  battery  B  Just  prior  to  1h«  time  when 
the  respondent  c6mmenced  work  in  cbnte  14, 
hnd  also  during  the  time  iliat  he  was  work- 
tag  there.  If  the  Jnry  believed  the  testi- 
mony of  Arthur  Provence  and  Dan  McKensIe, 
discarding  altogether  the  deposition  of  Camp- 
bell McPheraon,  whl<!h  seems  to  be  a  little 
contradictory.  It  would  have  been  fully  Jus- 
tified in  oonclodlng  that  the  mass  in  ques- 
tion fell  from  battery  B ;  that  battery  B  was 
in  a  dangeroas  eondltion  when  respondent 
went  to  work  In  chute  14;  that  Ncsbit,  the 
pit  boss,  knew  oC  this  oondltton;  that  re- 
spondent did  not  know  of  It,  but  worked 
under  the  explicit  charge  and  directions  of 
Mesblt  And  it  has  I9  its  v«rdlct  said  that 
It  did  believe  their  testimony  in  thsse  par- 
tknlars.  So  that  tbey  must  be  accepted  here 
as  the  facts  of  the  case. 

It  also  afipean  frpm  the  testimony  of  the 
appellant,  tbroofb  its  representative.  Nesbit, 
the  pit  boas,  that  it  was  bis  duty  ta  Inspect 
^e  mine  where  these  men  were  working,  aod 


that  the.  duty  ynm  his  alone,  as  ebown^by  the 
following  excei^t  from  his  testimony  In 
cross-examination:  **Q.  Tou  go  In  there, 
don't  you,  Harry,  for  the  purpose  of  seeing 
how  the  timbers  and  things  are  looking  and 
how  the  batteries  are  and  whether  the  place 
la  safe,  and  whether  the  miners  proi^>ed  it 
up  all  right?  A.  Tea;  to  see  that  the  men 
are  working.  Q.  Yes;  to  see  that  they  ai« 
doing  it  all  right?  A.  Tea,  sb:.  Q.  It  is  not 
only  to  protect  yourselves  but  to  {Mcotect  the 
working  place  of  the  mine?  A.  Yes,  sir.  Q. 
Tou  were  the  only  man  that  was  doing  that? 
A.  Yes,  sir."  It  also  appears  from  the  testi- 
mony of  respondent's  witnesses  that,  while 
the  miners  did  the  timbering  and  set  the 
props,  such  work  was  done  under  the  direc- 
tion and  control  of  the  boss,  who  passed 
npon  its  efficiency  and  sufficiency.  That  it 
"was  not  a  part  of  the  men's  work  for  which 
they  received  comp^tsatlon  Is  shown  by  the 
fact  that  what  work  they  did  of  that  kind 
the  boss  paid  them  extra  tor.  In  the  liglU 
of  these  facts,  there  Is  no  assumption  of 
risk  on  the  part  of  the  respondent,  and  the 
«Durt  did  not  commit  error  in  refusing  ap- 
p^lant's  motion  for  an  instructed  verdict 

The  appellant  Insists  that  the  doctrine  of 
safe  place  is  .not, applicable  to  a  coal  mine, 
and  xelies  upon  Smith  v.  Hecla  Mining  Cont- 
ponyi  88  Wadu  454,  80  Pac  T19,  to  sustain 
that  oontsntltm.  Bnt  we  think  the  trial 
court  properly  Interpreted  that  case,  and 
It  doe*  not  appear  from  an  examination  ot 
the  opinion  that  It  was  the  Intention  of  the 
court  to  announce  the  bald  imle  that  the 
doctrine  of  safe  place  did  not  apply  under 
any  circumstances  to  a  ooal  mine;  but  sim- 
ply announced  that  under  some  civcumstaiir 
ces,  it  was  the  dW  o^  the  servant  to  in- 
vestigate. The  portion  of  the  instruotton 
which  the  court  was  crltioizlng'in  that  ease 
was  as  follows:  "It  is  sufficient  to  say,  how- 
ever, that  the  law  does  not  under  any  eir- 
'cumstances  exact  from  the  servant  the  use 
of  diligence  In  ascertaining  such  defects,  but 
charges  him. with  knowledge  of  such  only 
as  are  open  to  his  observation.  B^ond  this 
he  has  a  right  to  assume  without  inquiry  or 
investigation  that  his  employer  has  disdiarg- 
ed  his  duty  of  furnishing  him  with  a  reason- 
ably safe  place  In.  which  to  perform  his  du- 
ties"— regarding  which  this  conrt  said:  "The 
meaning  of  nmch  of  this  instruction  is  ob- 
Boure..  The  last  part-  thereof  Is  clearly  er- 
roneous. The  law  does  require  the  servant 
to  use  some  dUigenoe  In  ascertaining  defects^ 
and  in  protecting  himself  from-  the  dangers 
to  be  reasonably  apprehended  therefrom — 
such  diligence  and  care  as  a  man  Ot  ordinary 
prudence-  would  exercise  under  the  saae  cir- 
cumstances. He  mast  to  protect  himself 
from  iQloiy,  use  diligence  commensueatewtth 
the  dangers  known  by  him  t»  he  incident  to 
the  character  and  place  of  work  wherein  he 
Is  ^npioyed."  it  wonU  be  doing  tajustlas 
to  the  c^^otatton  at  fba  court  t»  oonclode 
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that  It  Intended  to  mafce  the  anmnmcement 
that  under  no  drcumstancea  would  the  doc- 
trine of  eafe  place  apply  to  tbe  operation  of 
a  coal  mine.  There  can  be  nothing  sacred 
about  a  coal  mine,  as  socb,  which  relieves 
it  from  liability  under  clrcnmstances  whlA 
would  create  a  liability  <»  the  part  of  other 
employers.  The  court  In  the  Smith  Case, 
supra,  In  the  course  of  its  argument,  point- 
ed out  tbe  fact  that  coal  mining  was  Imown 
to  be  franght  with  danger.  But  many  other 
employments  are  also  fraught  with  danger. 
In  fact,  it  may  be  said -that  every  employ- 
ment is  fraught  with  some  danger.  So  that, 
'after  all,  it  Is  simply  a  question  of  degree, 
and  tbe  amount  of  care  which  the  servant 
mnst  exercise  is  equally  a  queatlon  of  degree. 
The  principle  la  the  same  in  one  employment 
as  another,  and  the  circumstances  surround- 
ing each  particular  case  must  be  considered 
before  it  can  be  determined  whether  the 
aervant  can  absolutely  rely  on  the  doctrine 
of  safe  place,  whether  he  cannot  rely  upon 
It  at  all,  but  in  staying  in  the  employment 
assumes  the  risk,  or  whether  the  reliance 
upon  the  master  and  his  own  caution  are  te 
some  extent  mntual.  There  is  snch  a  dis- 
Blmilarlty  in  the  way  In  which  coal  Itself 
is  mined  that  the  same  rale  in  regard  to  tbe 
a«Bunq>tlon  ctf  riak  cannot  be  applied.  In 
mining  a  flat'  vein  of  coal,  where  the  mbiet 
stands  facing  tbe  breast  of  ooal  In  which  be 
Is  digging,  one  kind  of  danger  la  to  be  ap- 
prehended. But  where  he  is  digging  In  a 
vein  which  is  nearly  perpendicular,  and  is 
on  the  top  of  the  coal,  another  (±aracter  of 
danger  may  beset  him.  In  this  case,  as  we 
have  seen,  he  was  digging  from  the  top  of 
the  chute  down.  The  employment  talgbt  ap- 
proprlatdy  be  likened  to  the  digging  of  a 
well,  with  the  exception  that  that  which  lie 
dug  was  taken  out  below  Instead  of '  belbg 
hoisted  above  for  exit  So  that  it  mli^t  as 
'««ll  be  said,  in  a-  case  where  the  acrrant  is 
Injured  tluxmgb  the  alleged  negUgence  of  the 
master  In  not  maintaining  safe  appliances 
for  hoisting,  or  in  not  making  -  provision  to 
prevent  tbe  caving  -of  the  earth  in  the  body 
nf  tbe  wall,  that  tbe  dootrlne  of  safe  place 
did  -bot  apply  to  well  digging. 

The  first  case  cited  by  appellant,  ■viz.,  Roc^ 
da  r:  Bladt  Diamond  Coal  Mining  Company, 
121  Fed.  461,  67  Oi  C.  A.  86T.  we  think  does 
not  sustain  its  contention.  In  tbat  mse  the 
court  laid  down  the'  rtile;  which  is  unques- 
tionably correct,  that,  if  the  workman  ex- 
poses himself  to  dangers  that  are  so  threat- 
esilng  or  obvious  as  lUcely  to  caase  Injury 
at  any  moment,  be  Is,  notwithstanding  any 
promise  of  his  employer,  gutity  of  contilba» 
tory  negligence  If  he  remain  at  the  work.  In 
other'  words,  as'  the  court  said;  "He  a» 
snmes  the  risk  ertbe  danger  wlilcb  he  knows 
and  appreciates."  This  dscKMon  '  followdd 
the  case' of  District  of  CotwnUta  r.  McEUl^ 
gott,  117  U:  S.  621,  «:Sap.  Ct.  884,  W  lii  Ed; 
MO,  irtiera-thtf'Sama  prtadple  w<as  announce 


ed.  Bnt  what  were  the  circumstances  to 
which  this  rule  was  applied?  The  court  said: 
"Plalntifr  1b  error  was  an  experienced  miner, 
and  had  been  for  years  at  work  in  the  mine. 
It  was  bis  special  duty  to  timber  the  mine 
and  to  look  out  for  and  remedy  the  very 
dailigers  which  caused  his  Injury.  No  one 
in  the  mine  knew  so  well  as  he  the  perils  to 
which  In  this  particular  occuijatlon  he  was 
exposed.  This  is  not  a  case  where  an  em- 
ploy6,'  unaware  of  the  perilous  nature  of  his 
employment,  remains  at  work  under  a  re- 
quest for  or  promise  of  assistance  of  the 
master,  nor  Is  It  the  case  of  one  who  was 
under  disability  or  was  Incapable  of  estimat- 
ing the  danger.  The  dangers  were  such  as 
In  his  regular  employment  it  was  his  duty  to 
deal  with.  They  were  confessedly  visible 
and  obvious  to  him.  They  were  the  natural 
result  of  the  progress  of  the  work  of  mining." 
But  in  the  case  at  bar.  Instead  of  being  the 
special  duty  of  respondent  to  look  after  the 
batteries  and  other  supports.  It  was  the  spe- 
cial duty  of  the  pU  boss,  not  only  according 
to  the  testimony  of  respondent's  witnesses, 
but  according  to  the  admissions  of  the  pit 
hoes.  Consequently  tbe  same  rule  could  not 
apply.  The  next  case  cited  (Cully  v.  North- 
em  Pacific  Ry.  Co.,  35  Wash.  241,  77  Pae. 
202)  la  equally  inappropriate. 

We  cannot  review  all  of  appellant's  cases 
within  the  appropriate  limits  of  an  ordinary 
opinion,  but  from  an  examination  we  think 
as  a  rule  they  fall  as  far  short  of  sustaining 
appellant's  contention  as  the  case  Just  above 
mentioned,  in  addition  to  the  fact  that  many 
of  them  lay  down  rules  on  oontrlbatory  neg- 
ligence, master  and  servant,  and  the  effect  of 
promise  to  mend  on  the  part  of  the  master, 
whieh  ore  oKioBed  to  the  naiform  holdings 
of  this  court.  It  must  he  borne  in  mind 
that  tber?  was  ao  apparent  dangw  here  that 
was  bro«gbt  to  the  attention  of  the  respond- 
ent. We  are  speafcins  nenr,  of  course^  from 
the  standpoint  of  the  respondent's  testimony. 
Tbe  Qondlllon  of-  battery  B  was  net  dlscov^ 
eraUe  from  the  iHacO' where  the  respondent 
was  wosklngt'  and  the  distinction  mnst  be 
bonne  in  mind  between  an  Injary  which  oe- 
eors  from  a  defect  «r  a  wrongfnl  operation 
in  the  machinery  or  thitig  with  which  the 
Bei*vant  Is  working  and  an  injury  which  ui 
produced -fay  contact  with  something  whldi 
la  disconnected  from  the  work.  Its  condi- 
tion conld  only  be  discovered  by  an  examina- 
tion, and  It  was  not  the  respondent's  duty  to 
-make  snch  exaniiaatlon.  Its  dangerous  con- 
dition had  been  dlsdosed  to  the  pit  boss  by 
prior  workmeb,  so  that  there  seems  to  be 
no  question'  of- imminent  or  apparent  danger 
in  the  case. 

The  appellant  Insists  that  testimony 
should  not  have  been'  admitted  tending  to 
show  the  condition  of  the  batteries,  or  the 
n'ability  of  the  appellant  for  anything  ex- 
cept the  alleged  negligence  In  allowing  the 
walla  to  fall,  afid  that  there  was  nothing  in 
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tbe  complaint  upon  which  the  testimony  in 
regard  to  Inepection  could  be  baaed.  But 
the  duty  of  maintaining  a  safe  place  must 
necessarily  carry  with  it  the  duty  of  mak- 
ing such  Inspection  as  is. necessary  to  main- 
tain the  safe  place.  From  the  undisputed 
testimony,  including  the  testimony  of  the 
pit  boss,  this  case  is  brought  within  the 
announcement  made  by  the  court  in  Green 
T.  Western  American  Company,  30  Wash. 
87,  70  Pac.  810,  vl«.:  "The  general  duty  is 
also  Imposed  upon  the  operator  to  see  that 
the  working  places  in  the  mine  where  props 
are  necessary  to  keep  the  miile  ft:om  caving 
in  are  propped,  and  that  the  working  places 
are  frequently  Inspected  to  ascertain  wheth- 
er the  props  are  put  up;  and  to  see  that  the 
workmen  put  up  the  props  as  their  work 
progresses.  A  failure  to  do  thlA  is  negli- 
gence." It  Is  true  that  was  an  action 
brought  under  the  statute,  but  the  announce- 
ment was  of  the  general  law.  It  is  too  well 
settled  for  discussion  that  the  pit  boss  was 
not  a  fellow  servant  of  respondent,  but  was 
a  vice  principal  of  the  appellant.  So  far  as 
establishing  the  negligence  of  the  master  is 
concerned,  it  may  be  admitted  that  he  Is  not 
an  Insurer,  and  therefore  does  not  warrant 
the  safety  of  his  employ^  or  bis  plant;  but 
be  must  use  reasonable  precaution,  and  his 
duty  to  guard  against  defects  or  want  of  re- 
pair is  a  continuing  one.  Under  the  testi- 
mony in  this  case,  we  think  the  Jury  was 
warranted  in  finding  that  the  appellant  was 
guilty  of  negligence.  Conceding  that  battery 
B  had  been  constructed  by  the  servants,  It 
Is  admitted  that  it  had  not  been  constructed 
by  the  respondent,  which  brings  the  case 
within  the  rule  announced  In  Cheatham  v. 
Hogan,  50  Wash.  405,  97  Pac.  499,  where  it 
was  said:  "When  one  servant  «t  a  master 
constructs  a  scaffold  for  a  particular  pur- 
pose'«f  the  master;  uses  it  for  that  purpose 
and  then  leaves  it  standing,  and  the  master 
afterwards  directs  another  servant,  who 
had  no  part  In  Its  construction,  to  use  it  for 
another  purpose,  the  master  adopts  the  scaf- 
fold as  his  own  and  thereby  guarantees  that 
It  ft  a  safe  place  on  which  to  work."  While 
In  this  instance  the  battery  was  used  for  the 
same  purpose,  the  principle  of  ret^onsibllity 
Is  not  thereby  changed. 

The  appellant  urges  error  In  the  giving 
and  refusing  to  give  certain  Instructions. 
The  instmctions  given  and  proffered  are 
very  )«igthy,  and  we  4o  not  feel  Justified  In 
setting  them  forth  here.  But  from  an  ex- 
amination of  them  we  are  not  prepared  to 
say  that  reversible  error  was  -committed. 
The  I^tructions  of  the  court  stated  the  law 
corcectly,  an^,  while  it  Is  true  that  some  of 
.the  iustructioBB  are  in  a  sense  contradictory, 
the  contradictory  instrnctloaK  were  asked 
for  by  appellant,  and  plainly  slMuid  not 
have  ,b^en  given  under  the  established  facts 
of  the  case.  But  the  appellant,  havlog  ask- 
ed, for  erroneous  Instructions,  cannot  com- 
tlMa  tuctitmt  -they  w^re  coatradictoiy.  - 


Connsel  for  appellant  eanieatly  insists 
chat  the  court  erred  in  refusing  to  instruct 
the  Jury  exactly  how  far  the  doctrine  of 
safe  place  applied  to  coal  mining  cases,  but 
this  was  requiring  more  of  the  court  than 
the  law  requires  of  it  It  is  not  practical 
for  a  court  to  enter  into  particular  in  in- 
structing a  Jury.  Its  duty  is  to  announce 
gbneeai  ^rlaolples  applicable  to  the  issues, 
and  the  Jury  must  apply  them -to  the  par- 
ticular fatits  proven  in  the  case.  For  in- 
stance, the  court  instructed  the  Jury  as  fol- 
lows: "In  detarmlning  the  degree  of  care 
which  the  defendant  was  required  to  use, 
you  should  determine  It  by  the  standard  of 
ordinary  care;  that  is,  by  that  degree  of 
care  which  a  reasonably  safe,  careful,  pru<- 
dent,  cautious,  skillful,  and  competent  coal 
mine  operatmr  would  use  to  protect  his  em- 
ploy£  from  the  dangers .  of  the  character 
which  injured  the  plaintiff."  This  was  a 
proper  atmouncement  of  the  law,  and  the 
test  given  was  the  test  of  ordinary  care, 
The  court  could  not  proceed  to  tell  the  Jury 
that  a  reasonably  careful,  prudent,  etc.,  coal 
mining  operator  should  inspect  the  coal 
mine  every  day  or  every  two  days,  and  tell 
it  Just  what  a  sufficient  inspection  waa 
These  are  determinations  to  be  made  by 
the  Jury  after  applying  the  principles  of  the 
law  given  by  the  court  to  the  facts  proven. 
Oonsidering  the  whole  case,  we  are  onable 
to  determine  that  any  prejudicial  error  was 
eomrmltted  by  the  court  in  the  Mai  of  the 
cause. 

The  contention  is  also  made  that  the  ver- 
dict is  excessive,  the  result  of  passion  and 
prejudice.  This  is  always  a  difficult  prop- 
osition for  the  court  to  deal  with,  for  so 
many  elements  enter  into  the  attempted  cal- 
Oolatlon  which  are  not  susceptible-  of  cal- 
culation at  all.  When  we  go  beyand  an  es- 
timate of  what  would  constitute  a  comtorb- 
able  or  reasonable  provision  (or  Ufe  for  the 
Injured  .or  disabled  person,  and  undertake  to 
compensate  for  pain,  embarrassment,  or 
mental  anguish  of  any  kind,  we  enter  the 
realms  of  conjecture  and  speculation:  for 
what  would  embarrass  a  person  of  one  tem- 
perament, <or  of  one  character  of  mental  en- 
dowment, would  not  affect  another  who 
was  either  possessec  of  a  different  tempera- 
ment or  -was  philosophical  ehougb  to  dis- 
regard It.  That  which  would  produce  the 
keenest  mental  anguish  In  a  sensitive  na- 
ture would  have  but  little  effect  on  one  of 
ft  coarser  mould,  and  of  less  refined  nature. 
In  spite  of  these  dlfflcnltles,  however,  the 
'•u-trlne  is  weU  established  that  these  are 
elements  of  damage  which  may  be  taken 
into  consideration.  8o  that  all  that  the 
court  can  do  is  to  see  that  the  Jury  approxi- 
mates a  sane  and  temperate  estimation,  tak- 
ing Into  consideration  the  feelings  of  the 
ordinary  person  as  we  can  best  understand 
them.  The  respondent  was  24  yeai^  old  at 
the  time  of  the  accident.  Tliat  he  is  a  help- 
less cripple  for  life  is  vrobtMy  -estsbliAed. 
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At  the  time  of  the  trial  be  was  able'  to  go 
abont  on  crutches,  both  of  his  legs  beln^ 
paralysed.  Bat  the  doctors  testified  that 
there  bad  been  some  slight  Improreraent 
since  the  first  shock,  and,  while  they  testi- 
fied in  substance  that  the  chances  of  perma- 
nent improvement  were  very  slight,  there  Is 
still  some  hope  under  their  testimony  of 
considerable  Improvement.  According  to  his 
own  testimony,  he  labors  under  the  em- 
barrassment of  haying  no  control  of  his 
bowels  or  urinary  organs.  Whether  this 
diflBculty  will  be  alleviated  in  any  degree  is 
problematical.  Considering  the  testimony 
of  the  physicians  and  the  tendency  of  na- 
ture to  worlE  cures,  we  think  there  Is  room 
for  the  indulgence  of  hope  in  this  particu- 
lar. According  to  the  concensus  of  calcula- 
tions made  by  standard  mortuary  tables,  his 
expectancy  was  from  the  time  of  the  acci- 
dent about  38%  years.  The  complaint  lim- 
ited the  amount  of  his  earnings  to  $150  per 
month.  It  is  true  he  was  earning  about  $7 
a  day  when  he  was  hurt,  but  this  was  un- 
der specially  favorable  circumstances  so  far 
as  compensation  was  concerned.  'There  is 
no  r<easonable  probability  that  he  could  con- 
tlrnje  throTigh  life  to  and  so  remunerative 
an  employment  Neither  does  the  calcula- 
tion take  Into  consideration  the  probability 
that  an  ordinary  man  would  not  for  so  long 
n  time  be  permitted  by  the  ordinary  vloi»- 
sitndes  of  life,  or  eren  by  his  own  inclina- 
tion,' to-  work  every  day  in  the  month  for  so 
long  a  period.  So  that  there  must  be  a 
common  sense  application  of  these  tabalated 
OHlculatlons. '  Talcing  into  consideration  the 
amount  of  money  expended  by  the  respond- 
ent in  Attetnpting  to  eflTect  a  cure  and  the 
presumably  permanent  cottditioii  in  which 
we  now  find  him,  we  think  that  an  avail- 
able in'terest  on  $22,000,  after  deducting  his 
legitimate  expenses,  would  under  all  the  cir- 
cnmstances  be  a  reasonable  compensation; 
and  we  therefore  reduce  tiie  verdict  to  that 
amount. 

If  the  respondent  remits  the  amount  of 
$8,000  from  the  judgment  within  20  days 
from  the  receipt  of  the  renJlttlhir  In'  the 
trial  court,  the  Judgment  will  be  affirmed; 
otherwise  It  Will  be  reversed. 

UUDKIN,  a  J.,  and  PARKER,  MOUNT, 
and  CROW,  Un  concur. 


McKAT  V.  J.  M.  E.  ATKINSON  ft  CO.  et  al. 

(Supreme  Court  of  Washington.    Nov.  9,  1909.) 

Attors«y  and  Cliewt  (S  166*)— Acnow  fob 
Fees— StnrpiciEHCY  op  Bvidbncb. 

In  an' action  by  an  attotoey  for  fees  for 
Ic^ial  services,  evidence  held  to  sustain  a  finding 
tiiat  defendant  corporation  was  a  party  interest- 
ed in  certain  lawsuits,  and  that  it  employed,  or 
at  least  ratified  the  employmctat  ofi  piaiiiitiE  to 
conduct  the  same.  ■     . 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  I  369;    Dec.  Dig.  {  166.*] 


Deportment  2.  Appeal  from  Superior 
Court,  King  County;  Arthur  E.  Oriffln,  Jodge. 

Action  by  George  McKay  against  J.  M.  E. 
Atkinson  ft  Co.  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.    Afflnaed. 

Sullivan  &  Stevens,  foi*  appellants.  Thom- 
as B.  MacMahon,  for  respondent 

DUNBAR,  J.  This  action  was  Instituted 
in  the  superior  conrt  of  King  county  for 
the  purpose  of  recovering  attorney's  fees  for 
alleged  services  In  such  capacity.  It  is  not 
necessary  to  repeat  the  allegations  of  the 
complaint  The  substance  is  that  legal  serv- 
ices had  hem  rendered  by  the  plaintltf, 
amounting  to  the  sum  of  $580,  and  that  there 
was  a  balance  due  of  $320.  The  defendants 
Atkinson  ft  Co.  and  H.  H.  Eaton  denied  all 
allegations  to  the  complaint,  exc^t  the  {My- 
ment  of  the  $260.  The  cause  «»ab  tried  to 
the  court,  and  Judgment  was  rendered  In 
favor  of  the  plaintiff  for  the  sum  of  $820, 
the  amount  demanded  In  the  complaint  The 
court  found  that,  on  or  about  the  1st  day  of 
February,  1908;  the  defendants  J.  M.  E  At- 
kinson ft  GoL  and  H.  H.  Eaton  retained  and 
employed  the  plaintiff  as  an  attorney  at  \»m 
to  try  certain  lawsnits  mentioned  in  the  find- 
ings, that  the  plaintiff  tried  the  causes,  found 
ttie  reasonable  value  of  said  services,  and 
entered  ia  Judgment  for  $S20.  as  a  oondualcm 
of 'law,  found  that  the  plalatlfl  waa  entitled 
to  the  rtam  of  $8B9,  and  Judgment  «aa  ren- 
dered therefor. 

There  ia  no  question  as  to  the  amerunt 
charged  for  the  aervlcea  rendered.  It  beinc 
admitted  In  appellants'  brief  tbat  the  re- 
Q>ondent  rendered  the  eervtces  alleged  In  his 
complaint,  and' that  the  only  qoestioa  waa. 
for  whoRi'the  BerviceB'were  perfcmned,  the 
contention  of  :the  appellants  being  that  tf 
the  respondent  was  employed  at  all,  be  was 
employed  by  H.  H.  Baton  as  an  Indtvldnal, 
and  that  the  corporation  J.  M.  B.  Atidiiaon 
&  Co.  did  not  employ  him,  did  not  ratify 
Die  employment,  and  is  In  no  way  responalble 
for  the  servtcea  rendered. 

Th<ere  Is  a  plain  conflict  of  testimony  In 
this  case  between  the  witneea  Ekiton  and  the 
respondent  Oeorge  McKay.  The  court  foond 
the  facte  In  favor  of  McKay,  and  from  an 
exanilnatlon  of  tMe  fecord  we  are  not  pre- 
pared to  say  that  the  findings  were  not 
warranted.  The  respondent  testified:  That 
be  had  had  conversations  In  relation  to  these 
"several  employments  with  both  Mr.  Eaton 
and  Mr.  Atkinson,  the  president  of  the  cor- 
poration; that  Mr.  Eaton  informed  him  that 
he  had  arrangements  with  Atkinson  whereby 
Atkinson  was  to  furnish  the  money  and  he 
and  Atklniton  were  to  divide  the  net  proflts; 
thttt  In  the  Gould  cases  Gould  was  merely 
trustee  for  Atkinson;  and  that  Mr.  Baton 
held  the  title  In  trust  for  them.  So  that, 
If  thh  statemiht  la  true — and  the  court  evl- 
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dent)y  b«Uered  it  wmb  notwiUiBtandlag  the 
genial  on  the  part  of  Eatoa  and  AtklnBon — 
tlie  corporation  was  Interested  In  the  legal 
proceedings.  The  respondent  testified :  Tbat 
Hiaton  told  him  to  go  over  and  see  Atkinson 
about  the. necessity  of  his  going  to  the  Su- 
preme Opurt  In  one  of  the  cases.  That  he 
did  go  over  and  talked  with  Atkinson.  That 
Atkinson  told  blm,  if  it  was  necessary,  to  go. 
That  he  did  go  on  with  the  case  after  such 
conversation.  That  be  had  talked  with  Mr. 
Roberts,  a  member  of  the  corporation  and 
its  secretary-treasurer.  That  Roberts  rep- 
resented himself  as  the  agent  of  the  corpora- 
tion in  that  particular  transaction.  That  he 
had  written  a  letter  addressed  to  J.  M.  E, 
Atkinson  &  Co.,  asking  for  the  payment  of 
$100  on  account,  and  the  letter  stated  the 
title  to  the  case  in.  which  he  had  rendered 
the  service.,  That  the  order  was  approved 
by  Hr.  Baton;  he  writing  his  O.  K.  on  the 
margin  of  it.  That  after  waiting  a  few  days, 
and  not  I^earing  anything  from  it,  he  w^nt 
dowif  to  the  office  of  Atkinson  &  Co.,  and, 
^heu  be  ^ot  to  the'  office,  the  check  was 
there  re^dy  for  him.  signed  "J.  M.  B.  Atkin- 
son &  Co.,"  together  with  a  l^tter  IjAnded 
to  him.  ,  bri^e  letter  was  as  foUow»:  "We 
liave  for  adpowledgment  your  favor  of  April 
2d,  and  as  requested  therein  take .  pleasure 
in  lumding  ypu  herewith  our  check  fpr  $100 
on  account  of  your  service  in  case  of  Gould 
T.  Knox,-  Gould  v.  White,  Gould  v.  Stanton, 
and  Go\ild  v.  Austin.  Kludly  ackupwledge  re- 
ceipt, and  oblige.  Yours  very  truly,  J.  M.  E: 
Atkinson'  &;  Co."  That  tbls  letter  was  writ; 
ten  on  stationery  qt  J.  M^  B.  Atkinson  &  Co. 
Tltat  be  bad  two  or  three  converaations'  with 
Mr-  Atkinson ,  after  that  in  relation  to  th» 
business..  That  on  another  occasion  he  re- 
ceived another  clteck,  signed  "J,  ^{.  PSl  Atkin- 
son &  Co.,"  and  that  this  che^k  was.  banded 
to  him  by  Mr.  Atkinson  himself.  That  final- 
ly Atkinson  refused  to  pay  any  more .  bills 
unless  they  were  O.  K.'d  by  Baton,  and  that 
Eaton  refused  to  O.  K.  th^m.  Mr.  Baton 
denied  nuuty  of  these  stateniefits  alleged  to 
have  been  made  by  him,  and  d^ed  re- 
iqponsiUlity  for  the ,  employment,  but  would 
not  deny  that  be  was  in  the  reqwndent's  of- 
fice at  the  tlwa  tb«  first  letter  was  written 
to  the  corporation  by  the  respondent,  slm- 
idy,  (^Btotting  hiinself  with  saying  that  be 
'.'could  not  say;"  but  admitted  that  he  O. 
K.'d  a  demand  or  request  for.  payment  of 
that  money  by.  the  respondent;  ^nd.  .when 
asked, If  be  did  not  know  that  that  request 
was  addressed  to  J.  M.  B.  Atkinson  ft  Ca, 
hft;  replied,  "It  may  have  been,  I  could  not 
say,"  and  made  tbe  same  reply  to  the  ques^ 
ti«n  propounded  to  lilm  la  relation  to  tbe 
second  request  for  $100  addressed  to  J.  M. 
S.  Atkinson  &  Co.;  admitting,  also, , that  he 
p.  K<'d  that  order  or  request,  knowing  that 
it  .was  addressed  to  the  corporation.  .There 


is  no'  distwte  that  tbe  respondeat  liad  the 
conversation  with  Roberts  that  he  claims  to 
have  had,  in  relation  to  this  employment. 
Atkinson  admits  that  he  tore  opeoi  the  letter 
that  was  addressed  to  him,  in  rdation  to 
this  fee,  and  sat  there  and  talked  about 
the  cases  with  tbe  respondent,  and  that  tite 
letter  was  addressed  to  J.  M.  £>.  Atkinson  & 
Oft 

Oonsldeirlng  the  relationship  which  un- 
doubtedly existed  between  Baton  and  the  cor- 
poration, the  action  of  Atkinson,  the  presi" 
dent  of  the  corporation,  in. paying  these  de- 
mands, and  tbe  conversation  he '  had  with 
the  respondent  in  regard  to  them,  and  the 
undisputed  statement  of  the  respondent  lu 
relation  to  the  conversation  that  he.  had,  ooiv- 
cemlng  this  employment,  with  Roberts,  thw 
*eoretary-treasurer  of  tbe.  corporation,  we 
think  the  court  rightly  concluded  that  the 
corporation  was  a  party  interested  ln,tl)^ee 
lawsuits,  and  that  it-^pdoyed,  or  ,at  lea<!t 
ratified  the  employment  of,, the  respondent, 
and'  that  it  cannot,  npw  esceipe  respoqaibUIty 
in  that,  regafid...  Tbe  counsel  cites  ll  Am.  ^ 
]Sog.  Bnc..  LAJv,  p.  858,  to  .the  effect  that  "the 
power  of  tbe  president  of  a  corporation),  as 
such,  extjen^  onl^  to  matte^iv  arising  in  the 
ordinary  couh;e  of  the  company's  business, 
and  contracts  made  by  him' as  to  other  mat- 
ters are  not  binding  en  the  porporatlon  al- 
though made  In  its  behalf."  This,  no  doubt, 
is  the  general  rule;'  but  the  next  cftatlon 
from  the  same  author,  at  page  859,  Viz. :  "In 
the  nature  Of  the  ca^,  no  precise  rules  can 
be  Inid  dtnvn  as  to  the  power  bf  a  president 
in  respect  to  particular  transacttOns,  for  this 
will  be  detennined  largely  by  the  nature  of 
the  company's  business  and  th^  other  ckrcnm<- 
stances  of  the  case"— is  applicable  here. 

Applying  this  principle  of  the  law  to  the 
facta  showfi  f>y  the  testimony,  we  think  the 
Jndgmetrt  of  the  court  was  right,  and  it  will 
therefc^re  b4  affirmed. 

RHDICIN,  C.  J.,  and  CRO\^^,  MOUNT;  and 
PARKER,  JJ.,  concur.  >■ 


'    QALEN'A    NAT.   BANIt  v.   RIPLEY.      ' 

(Supreme  Court  of  Washington.     Nov.  13, 
•  1900.)         ' 

1.  Appeal  and  Error  (8  970*)— Review— Diq- 
CBETioN— New  Trial. 

The  MIe  that  an' order  Rmnting  a  n«w  trial 
cannot  be-  reversed  except  for -an  abuse  of  die- 
cretioB  does  not  apply  when  tbe  entire  record 
shows  that  tbe  evidence  necessarily  and  witlioub 
conflict  sustains  the  verdict  or  ttie  flndini;  of 
the  trial  court. 

[Ed.  Note.— £V>r  other  cases,  see  Appeal  aaai 
Error,  Cent.  Dig.  {  3871 ;    Dec.  Dig.  i  »79.») 

2.  New  TtiAL  ({  104*)— Newly  Discovebbd 
Evidence— Cumulative. 

Where,  In  an  action  by  a  bank  on  notes 
'given  to  it.  the  bank  «howcd  that  th<>  notes 
were  given  in  consideratioB  ot  Cbe  bunk  forbcar- 
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ing  fh>in  pressing  a  valid  claiiu  against  the  es- 
tate of  the  (Doker'a  father,  based  on  the  father's 
defalcation  as  an  officer  of  the  bank,  and  the 
maker  testified  that  the  notes  were  given  to  ac- 
commodate the  bank  before  the  arrival  of  a 
bank  examiner,  the  court  aiter  ordering  judg- 
ment for  plaintiff  could  not  grant  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  based 
on  a  letter  from  the  bank  requesting  the  execu- 
tion of  the  notes  so  that  the  same  could  be  en- 
tered on  the  books,  as  the  bank  examiner  mi^lrt 
come  atsany  time,  as  the  letter  was  cumulative 
only. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  if  218-220;   Dee.  Dig.  |  104.»] 

3.  Bills  and  Notes  (8  92*)— CoNsiDEttA-now 

— ^FOBBBABANOE. 

A  forbearance  by  a  bank  to  press  its  valid 
claim  against  the  estate  of  a  deceased  officer  for 
hU  defalcation  is  a  sufficient  consideration  for 
a  note  for  the  amount  of  the  defalcation  exe- 
ented  by  the  officer's  son. 

(Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  205;  Dec.  Dig.  {  92.*] 

Department  2.  Appeal  from  Snperior  Court, 
King  County ;  R.  B.  Albertson,  Judge. 

Action  by  the  Qalena  National  Bank  against 
B.  Ripley.  From  tea  order  granting  a  new 
trial  after  the  orflerlng  of  a  Judgment  for 
plaintiff,  the  latter  appeals.  Reversed  and 
remanded. 

Chas.  E.  Gongleton  and  Mllo  A.  Root,  for 
appellant    Byers  &  Byers,  for  respondent. 

CROW,  J*.  This  action  was  commenped  by 
the  Galena  National  Bank,  a  corporation, 
against  D.  Ripley,  to  recover  the  amount 
claimed  to  be  due  on  three  promissory  notes. 
On  trial  without  a  Jury  the  court  ordered 
Judgment  In  favor  of  the  plaintiff.  There- 
upon the  defendant  filed  a  motion  for  a 
i^w  trial,  which  was  sustained,  and  tlie 
plaintiff  has  appeaHed  from  the  order  grant- 
tug  the  new  trial. 

.  The  complaint  is  in  usual  form,  based  up- 
on three  promlasory  notes  executed  by  the 
respondent,  who  pleaded  want  of  considera- 
tion. The  evidence  discloses  the  following 
facts:  That  nspoodent's  father  was  for 
many  years  cashier  of  the  appellant  banlc  at 
Galena,  111. ;  that  shortly  after  his  death  in 
1803  the  bank  discovered  that  he  had  appro- 
priated Its  funds  to  the  amount  of  about 
^700}  that  it  communicated  this  fact  to  his 
son,  the  respondent,  then  residing  in  Seattle, 
Wash.;  that  the  son  expressed  a  desire  that 
the  defalcation  be  kept  quiet,  and  on  Octo- 
ber 7,  1893,  executed  and  delivered  hla  notes 
to  the  bank  therefor;  that  the  respondent 
has  since  made  renewals,  the  last  r^iewal 
being  the  notes  pleaded  In  the  complaint, 
which  were  executed  on  February.  14,  1005; 
that  respondent  has  at  different  times  made 
payments  on  the  notes  to  the  amount  of 
about  $250;  that  the  appellant  took  the  notes 
for  the  debt  of  the  father,  atfd  refrained 
from  pressing  any  claim  against  his  estate; 
and  that  the  delceased  left  an  «state  the 
amount  of  which  was  not  shown,  although 


the  respondent  alleged  In  his  answer  that  bis 
father  left  an  estate  and  offered  to  show  on 
the  trial  that  It  was  sufficient  in  amount  to 
have  paid  the  defalcation.  The  appellant 
claims  that,  as  a  consideration  for  the  notes. 
It  agreed  to,  and  did  forbear  and  refrain 
from  making  any  claim  against  the  estate  or 
giving  publicity  to  the  defalcation,  doing  so 
at  the  respondent's  request.  The  respondent 
In  bis  evidence  admits  the  execution  of  the 
notes,  and  that  he  made  the  partial  pay- 
ments above  mentioned,  but  insists  that  the 
notes  were  given  without  any  valid  consid- 
eration, that  the  appellant  did  not  agree  to 
release  bis  father's  estate,  and  that  the  notes 
were  given  for  the  accommodation  of  the 
appellant  only,  so  that  they  might  be  used 
by  It  to  satisfy,  the  bank  examiner  who  was 
about  to  examine  and  check  up  the  bank. 
The  respondent  further  testified  that  he  was 
a  single  man  when  the  original  notes  were 
given,  that  he  has  since  married,  and  that 
the  Indebtedness,  If  valid,  is  his  separate 
oljligatioh.  The  trial  Judge  announced  his 
decision  In  favor  of  the  appellant  bank  for 
•the  full  amount  of  Its  claim,  and  adjudged 
the  same  to  be  the  respondent's  separate 
debt.  Therettpon  the  respondent  moved  for 
a  new  trial  on  the  following  grounds:  (1) 
Newly  discovered  evidence;  (2)  Insufilcleocy 
of  the  evidence;  and  (3)  error  of  law  occur- 
ring at  the  trial. 

in  granting  a  new  trial  the  trial  judge 
made  and  entered  a  written  order.  In  which 
he,  In  substance,  stated  that,  after  having 
considered  au  additional  letter  produced  as 
newly  discovered  evidence,  and  after  recon- 
sidering the  evidence  submitted  on  the  trial, 
he  failed  to  find  sufficient  evidence  of  an  al- 
leged  agreement  on  the  part  of  the  appellant 
not  to  present'any  claim  against  the  estate  of 
the  deceased  father,  or  give  ptibllcity  to  the 
defalcatlmi,  and  that  he  granted  a  new  trial 
npon  the  grotmd  th^t  the  record  failed  to 
show  any  lawful  consideration  for  the  notes. 
The  bnly  newly  discovered  evidence  was  a 
letter  from  the  cashier  of  the  bank,  the  re- 
s^n'dent  had  at  the'  time  of  the  trial  and 
bould  not  then  find,  but  which  he  did  find  lm> 
mediately  afterwards.  The  letter  was  writ- 
ten to  rec^tondent  on  September  18,  1903, 
and,  after  stating  the  amount  of  the  defalca- 
tion, reads  as  fMlon^s:  "What  can  yon  dot 
It  must  be  fixed  np  soon.  Bzamlners  may 
drop  In  at  any  tlme^  Will  yon  gtvft  your 
note  for  6 -or  12  moDths  Int  6  per  cent  with 
what  security  you  can,  and  send  It  now  so  It 
can  be  entered  up  and  books  made  right  and 
com*  yourself  later  wheuerw  yen  can  get 
away.  Anything  l  can  do  will  do  gladly. 
Attend  to  this  at  onfce,  and  obllgeL"  mie  l»- 
spondent  contmidB:  That  the  order  granting 
a  new  trial  should  not  be  disturbed ;  that  it 
was  Within  the  discretion  of  the  trial  Judge; 
that  no  abuse  of-  discretion  has  been  shown; 
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tbat,  c«ngideriDg  the  oewly  dtecorered  evi- 
dence with  the  evidence  previoasly  produced, 
It  becomes  apparent  that  there  never  was 
any  consideration,  lawful  or  otherwise,  for 
the  Botes;  and  that  the  appellant's  cashier 
took  advantage  of  the  i«epondent  by  prevail- 
ing upon  blm  to  execute  the  notes  tor  the 
aole  purpose  of  satisfying  the  bank  exam- 
iner. 

The  rule  that  an  order  granting  a  new  trial 
cannot  be  reversed  except  for  an  abuse  of 
discretion  does  not  apply  when  the  entire 
record  shows  that  the  evidence  necessarily 
and  without  conflict  sustains  the  verdict  of 
the  jury  or  finding  of  the  trial  court,  that  It 
admits  of  no  other  conclusloij,  and  that  there 
is  no  competent  or  material  evidence  to  the 
contrary.  The  letter'  contains  no  newly  dis- 
covered evidence,  being  cumulative  only.  On 
the  trial  the  respondent  testified  that  either 
that  or  some  other  similar  letter  bad  been 
otlslald  by  him  and  could  not  be  found,  and 
was  permitted  to  state  Its  contents.  He  tes- 
tified as  follows:  "Q.  State  to  the  court 
what  the  contents  of  that  letter  was  with 
reference  to  why  these  notes  were  to  be  giv- 
en? A.  That  the  account  was  overdrawn', 
and  that  the  bank  examiner  would  be  liable 
to  be  along  at  a  short  Interval,  and  that  he 
hadn't  mentioned  the  matter  to  the  directors, 
and  wanted  to  know  if  I  could  do  anything 
towards  fixing  it,  and  I  said  I  didn't  know 
what  I  could  do,  and  asked  him  w4iat  the 
amount  was  and  further  particulars,  to  which 
be  replied  that  It  was  something  In  the 
neighborhood  of  ^,700,  and  that  he  would 
■nggest  that  it  be  pot  In  the  form  of  a  note, 
so  that  the  hank  examiner  wouldn't  have  any 
qneetlOBS  to  ask  him  which  might  be  embar- 
rassing, and  that  is  the  substance  of  it,  and 
I  signed  the  notes  which  he  sent  forward  at 
that  time."  The  fact  that  tlie  cashier  desir- 
ed an  adjustment  of  the  shortage  before  the 
arrival  of  the  bank  examiner  does  not  nec- 
essarily show  an  unlawful  or  Invalid  consid- 
eration: Such  a  desire  was  certainly  busi- 
nees-Ilke,  and  no  lmproi>er  motive  can  be  in- 
ferred from  the  single  fact  that  the  cashier 
communicated  It  to  the  respondent  and  re- 
quested him  to  make  a  settlement  of  the  de- 
falcation by  giving  his  notes.  The  newly 
discovered  letter  adds  no  material  fact  to  the 
case,  nor  does  it  sustain  the  respondent's  con- 
tention that  the  notes  were  given  without 
any  valid  ronslderatlon  or  for  an  invalid  con- 
sideration. Respondent  admitted  that  he  did 
not  want  his  father's  defalcation  made  pub- 
lic. He  so  stated  In  letters  written  to  appel- 
lant 'before  and  at  the  time  of  the  execution 
of  the  original  notes.  The  bank  could  only 
keep  the  matter  quiet  by  refraining  from 
making  any  claim  against  the  father's  estate, 
thus  releasing  Its  claim,  which  It  did.  Re- 
spondent must  have  contemplated  this  for- 
bearance on  the  part  of  the  hank  when  he 


wrote  the  letters  and  later  executed  the 
notes.  In  his  letter  of  October  18,  190S, 
transmitting  the  original  notes  to  the  appel- 
lant bank,  he  said:  "I  sign  and  inclose  the 
notes  herewith  and  will  try  to  pay  every  dol- 
lar In  the  specified  time.  But  you  know 
what  a  bard  thing  that  is  with  limited  re- 
sources. I  forward  this  with  the  understand- 
ing that  this  unhappy  affair  is  known  only 
to  myself  and  you."  The  writing  of  this  let- 
ter, which  was  In  evidence,  Is  admitted  by 
the  respondent.  His  claim  that  the  notes 
were  not  to  be  paid  by  him  Is  effectually  dis- 
puted by  it,  and  by  his  subsequent  acts  in 
making  renewals  and  partial  payments.  The 
undisputed  facts  and  circumstances  of  this 
case  lead  to  the  inevitable  conclusion  that 
the  consideration  for  the  notes  was  the  for- 
bearance of  the  bank  from  prosecuting  or 
pressing  its  valid  claim  against  the  father's 
estate.  Such  forbearance  upon  its  part  con- 
stituted a  good  and  valid  consideration. 
Blesinger  v.  Lawson,  tS7  Miss.  36;  Nowlin  v. 
Wesson,  98  Ala.  500,  8  South.  800;  Carpen- 
ter V.  Page,  144  Mass.  815, 10  N.  B.  853;  Tay- 
lor V.  Clark  (Tenn.  Ch.)  35  S.  W.  442. 

The  respondent  earnestly  insists  that  the 
evidence  was  conflicting;  but  we  find  no 
conflict  of  material  or  competent  evidence. 
He  alleged  In  his  answer  and  testified  on 
the  trial  thi^t  the  notes  were  without  con- 
sideration; but  such  statements  were  his 
own  conclusion  from  undisputed  and  proven 
facts  which  did  not  warrant  any  such  con- 
clusion. If  a  new  trial  were  to  be  had  either 
with  or  without  a  jury  on  the  same  evidence 
and  tjhe  newly  discovered  letter,  it  would  he 
the  duty  of  the  trial  Judge  to  sastain  the  ap- 
pellant's motion  for  a  directed  verdict  or 
Judgment  In  Its  favor,  the  respondent  havlhg 
utterly  failed  to  sustain  his  defense  of  no 
consideration,  and  an  order  denying  snch 
inotlou  would  be  reversed  by  this  court  on 
appeal. 

The  Judgment  is  reversed,  and  the  canse 
remanded,  with  instructioas  to  deny  tb«  mo- 
tion for  a  new  trial. 

RUDKIN,  C.  J.,  and  MOUNT,  PARKER, 
and  DUNBAR,  JJ.,  concur. 


NORDSTROM  v.  SPOKANE  &  INLAND  Saf- 
PIRE  R.  CO. 

(Supreme  Court  of  Washington.    Nov.  5,  1908.) 

1.  Masteb  and  Sebvart  Hi  lOt,  102,  1S6*>— 
Obligation  of  Masteb  —  Safk  pLack  TO 
Work — Safe  Appliances. 

A  maiiter  must  furnish  a  servant  with  a 
reasonably  safe  place  and  appliances  in  and  with 
which  to  work,  and  must  exercise  ordinary  care 
to  keep  them  so,  and,  where  he  knows  of  any 
latent  danKer  which  is  unknown  to  the  servant, 
he  must  apprise  the  servant  of  the  existence 
thereof,  and  he  must  employ  only  such  persons  ap 
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have'  sufficient  intelligence  to  coinpreheW  the 
dan^r  of  the  sittuttion. 

[£)d.  Note. — For  other  cages,  see  Master  and 
Servant,  Cent.  Dig.  SS  171-174,  308,  309 ;  Dw- 
Dig.TS  101.  102,  155.*]  ^ 

2.  Masteb  and  Sbrvakt  ({  229*)— Oontbibu- 
TOBr  Neqligenck  of  Servant. 

A  servant  must  nse  such  care  for  bis  own 
safety  as  an  ordinarily  prodent  person  would 
use  under  lilce  circumstances. 

fEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  674 ;    Dec.  Dig.  8  229. •] 

3.  IIasteb  and  Servant  (}  210*)  —  Assump- 
tion OF  Risk. 

A  servant  assumes  the  risk  of  obvious  and 
attparent.  dangers. 

■  [Bid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8$  <310-()24;,  Dec.  Dig.  f 
219.*1 

4.  Masteb  and  Servant  ({8  97, 125*)— Liabii.- 
•  ITT  OP  Master. 

A  master  is  not  answerable  for  dangerous 
situations  of  which  he  has  no  knowledge,  pr  of 
which  he  cannot  acquire  knowledge  by  orainaiy 
dili^nce,  nor  is  he  answerable  for  a  failure  to 
avoid  peril  that  conld  not  be  foreseen  by  one 
in  like  circumstances  by  reasonable  care. 

[Eld.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent.  Dig.  H  163,  243-251;  Dec.  Dig. 
88  97,  125.*] 

5.  Master  and  Servant  (|  217*)  —  Assdmp- 
Tiorf  OF  Risk. 

A  servant  knowing  of  a  danjwr  is  charge- 
able .  with  Icnowledge  of  the  injurious  results 
naturally  and  proximately  flowing  from  such 
danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,   Cent.   Dig.  88  574-600;    Dec.  Dig.  8 
217.*] 
tt.  Master  and  Servant  (8  217*)  —  Assitmp- 

'TIOn  or,  Risk. 

A  servant  of  ordinary  intelligence  and  of  ex- 
perience in  sawmills  and  steel  roller  mills,  and 
of  sir  years'  experience  as  a  lineman  on  electric 
cortent  wires,,  is  chargeable  with  knowledge  that 
sawing  iron  lugs  creates  iron  dust,  which  will 
fix  wit,h  the  wind,  or  which  will  be  thrown  by 
the  'movement  of  the  saw,  and  that  such  flying 
diist'-will  enter  thei  eyes  when  sufficiently  near, 
«Dd  that  SDChidust,  entecing  the  eyes,  may  result 
in,  serious  injury,  and  he  assumes  the  nsk  of 
any  injury  to  the  eyes  caused  by  such  dust  fly- 
ing into  them  when  sawing  the  lugs  oninsula- 
tartscantying  a  trolley  wire. 

ifEdL'NQte.— For  vther  cases.  s««  Master  and 
Servant,  Cent.  Dig.  88  574-600;  Dec.  IMg.  8 
217.*] 

7.  Ma^e^  and  Servant  (8  217*)  —  AaroiiF- 

%«it»  OF  BIBK.- 

A  lineman  employed  in  constructing  «  trol- 
ley wire  was  engaged  with  a  fellow  servant  in 
sawing  lugs  on  insulators.  In  doing  the  work 
the  linemen  worked  in  pairs,  standing  on  tower 
cars  and  using  a  hack  saw.  Owing  to  the  un- 
evennesij  of  the  track,  the  car  would  be  at  dif- 
ferent heights,  so  that  the  eyes  of  the  linemen 
would  sometimes  be  .above,  sometimes  on  a  level 
with,  and  sometimes  below,  the  lug.  The  line- 
man knew  tlie  facts,  and  made  no  complaint,  bat 
continued  to  use  the  car.  Held,  that  be  assum- 
ed thp  risk  of  injury  resulting  from  iron  dust 
flying  Into  his  eyes  while  standing  on  a  car  saw- 
ing a  lug. 

rEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  88  574-600;  Dec.  Dig.  ? 
217.*] 

8.  Master  and  Servant  (8  97*)— Injobt  to- 
Sbbvant— Liability  of  Master. 

.Where  an  injury  to  a  servant  cannot  reS' 
sonaibly  be  anticipated  and  will  not  happen  ex- 


cept nnder  exceptional  ctrcumstances,  the  mas- 
ter failing  to  take  prscawtionary  measaics  is  not 
negligent,  and,  when  injury  is  unlikely  to  follow 
lack  of  information,  and  cannot  reasonably  be 
expected  to  follow,  and  the  chance  of  injury  on 
account  of  lack  of  information  is  remota  and 
will  not  happen,  unless  in,  ezceptionai  circum- 
stances, the  failure  of  the  master  to  provide 
against  the  injury  is  not  negligence;  so  that 
where  an  injut*^  to  «  lineman,  sawing  Ings  on 
the  insulators  carrying  a  trolley  wire,  caused 
by  the  iron  dust  flying  into  his  eyes,  resulting 
in  the  loss  of  an  eye,  was  so  nnusual  in  its  char- 
acter, and  so  nnlikely  to  happen  that  an  ordi- 
narily pnident  inan  wpnld  not  foresee  it,  ot  aar 
ticipate  it,  the  master  was  not  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  163;  Dec.  Dig.  8  97.*] 

Rudkin,  0.  3.,  and  Fullerton,  Gose,  and  Dan- 
bar,  JJ.,  dissenting. 

En  ISanc.  Appeal  from  Superior  Court, 
Siwkane  County ;  Henry  I^.  Keaaaa,  Judge. 

Action  by  Alof  NordBtTOfla  against  the  Spo- 
kane ic  Inland  Empire  Railroad  Company. 
From  a  Judgment  for  defendant,  plaintiil  »^ 
peala    Afllrmed. 

Roberfaon  &  Rosenbaupt;  for  aiipdlaiit. 
Oraves,  Klzec  A  Graves,  for  reapondent 

MORRIS,  J.  The  respondent  was  con- 
structing an  tfectrlc  railway  from  Spokane 
to  Waverly,  and  the  appellant  waa  In  its  em- 
ploy as  a  lineman.  It  having  been  discovered 
that  tbe  insulators  used  in  the  holding  of  the 
trolley  wire  were  deCectlTe,  In  that  the  lugs 
were  too  large,  the  linemen  were  instrncted 
to  aaw  them  off.  In  dotag  this  work  the 
linemen  worlced  la  pain,  standing  oimmi  the 
towor  cars  and  oslng  a  lutck  saw ;  one  man 
sawing  the  lug  on  the  right,  and  the  other 
sawing  the  lug  on  the  left  of  the  Insulator. 
In  order  to  luicry  the  work,  along,  the  men 
worked  overtime,  for  which  they  were  oor- 
respotMUngly  paid ;  and,  wbeta  It  became  toe 
dark:  to  see  otherwise,  they  were  In.  the  habit 
of  naiat  a  laBtera,  hanging  it  upon  the  trol- 
ley arm  la  such'ft  way  as  to  canse  its  light 
to  shine  on  the  lug.  The  men  had  been  enr 
gaged  in  this  work  about  five  days,  and  they 
seemed  to  have,  had  more  .pr  iiess  trouble 
with  the  steel'  dust  released  In  the  sawlug 
flying  in  their  eyes,  causing  them  annoyance, 
discomfort,  and  ofttimes  pain.  Whenever  the 
dust  would  fly  into  t^e  eye  of  onit  qf  the 
men,  he  would  remove  it  himself,  or  obtain 
the  assistance,  of  hie  fellow  workmen,  or,  if 
not  then  successful  In  obtaining  relief,  a  trip 
would  be  taken  to  Spokane,  and  the  services 
of  an  oculist  obtained.  The  fact  of  the  saw 
filings  or  dust  getting  into  the  ei'es  of  the 
men  was  fretjueutly  dlscuseed  among  them 
at  their  boarding  house,  where  they  often  as- 
sisted one  another  in  its  removal  from  the 
eye.  The  plaintiff  was  26  years  old.  and  had 
been  employed  as  a  lineman  for  about  6 
years.  Previous  to  that  he  had  worked  in 
roller  mills  and  sawmills  for  about  two 
years,  and  seems,  so  far  as  we  can  gather 
from  the  record,  to  have  been  a  man  of  or- 
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dlaarX'lntelliKeiice  and  kuowledge  of  InuiaQ 
Affair^..  On  October  24th,  at  atwut  $  In  tbe 
«reiiinE,  while  with  his  fellQw  lineman,  Mc- 
Cpy,  he  was  sawing  a  lug,  some  of  the  parti- 
clea  of  steel  released  in  thie  sawing  flew,  or 
were  Uowii,  Into  bia  right  eye.  He  and 
McCoy  endeavored  to  remove  them,  bat, ,  be- 
ing unsuccessful  and  plaintlfC  Buffering  pain, 
on  the  following  day  a  trip  was  taken  to 
Spokane  and  .an  ocjuliat  consulted.  FlalntifT 
was  under  treatment  ontii  December  15th, 
when  the  right  eye  wa^  removed,  the  oculist 
being  unable  to  reduce  the  inflammation  and 
save  the  eye.  Thereafter  this  action  yeas 
commenced,  resulting  in  the  sustaining  of  a 
challenge  to  the  sufficiency  of  the  evidence 
and  consequent  dismissal.  Error  being  al- 
leged in  t^e  ruling  of  the  court  below  in  sos- 
taintng  thift  challenge,  the  case  is  brought 
bere  on  appeal.  The  complaint  avers  the  neg- 
ligence of  the  defendant  in  (1)  directing  the 
plainti|I  to  work  In  a  dangerous  place,  with- 
out notl<>e  or  instruction  as  to  the  -danger  ,* 
(2)  in  failing  to  furnish  a  proper  tower  car  ao 
as  to  raise  the  eyes  of  the  lineman  above  the 
Insulator;  (3)  permitting  plaintiiTs  co-em- 
ployfi  to  saw  on  the  insulator  opposite  him 
and  tftrow  dust  into  his  eyes;  and  (4)  ta 
failing  to  supply  plaintifC  with  glasses  or 
goggles. 

TAe  case  to  somewhat  novel  In  the  history 
of  the  manner  in  which  the  injury  was  in- 
flicted ;  ..but,  although  the  Industry  of  counsel 
and  our  own  research  have  failed  to  find  a 
parallel  case,  ve  think  it  yields  as  readily  to 
the  well-known  and  recognized  rules  of  law 
applicabVe  to  the  relation  of  master  and 
servant  aa  If  It  was  a  matter  of  common  oc- 
currence. When  the  relation  of  master  and 
servant  is  sustained,  the  law  implies  and  Ax- 
es upon  each  certain  duties  and  responsibUi- 
tles '  which  are  reciprocal  in  their  natura 
These  duties,  In  so  far  as  they  relate  Xo  the 
case  before  us,  are  that  the  master  shall  fur- 
nish the  oerrant  with  a  reasonably  safe 
place  in.  which  to  work,,  aad  shall  take  the 
precaution  of  an  ordinaifily.  prudent,  man  tu 
keying  the  place  reasonably  safe.  He  shall 
turnish'  the  flervant  with  proper  tools  and 
a^lUnces  that  are  reasonably  .eafe  for  the 
use.  required  at  them,  and  use  ordinary  ^are 
In  so. keeping  them.  He  shall  In  case  of  any 
latent  or  hidden  danger  known  to  him  and 
unknown  to  the  servant  apprise  the  serv^ant 
of  the  existence  of  such  danger  and  the  poE»- 
sUiiiUies  of  consequent  liUury,  and  he  shall 
employ  such  only  as  have  sufficient  intelli- 
gence to  comprehend  the  danger,  U^any,  of 
tbe  situation.  Having  thus  acted,  be  has 
fulfllled'hls  full  duty  to  his  servant,  and  the 
servant.  In  bis  turn,  takes,  upou  himself  the 
obligation  of  using  such  care  and  precaution 
for  his  own  safety  as  an  ordinarily  prudent 
man  would  use  under  like  circumstances,  and 
assumes  tbe  risk  of  injury  from  ob^dons  and 
Apparent  dangers,  and  tbe  same  f^ce  of  rea- 
soalng  which  holds  the  servant  to  assume 
tbe.ri«lii  of  .«p^.Qbv>u^  APd  wpftreut  .daiuwn 


releasea  -the  master  from  liabUlty  from  dan* 
gerous  conditiona  or  situations  of  which  be 
has  no  knowledge,  or  at  which. he  could  not 
aoqtuire  knowledge  in  tbe  exercise  of  ordinary 
diligence  on  bis  part  Labatt  states  tbe  rule 
thus:  "A  person  is  not  *  •  ♦  answerable 
at  law  for  a  failure  to  avert  or  avoid  pacU 
that  could  not  have  been  foreseen  by  one  in 
like  ctrcumstances,  .and,  in  the  exercise  of 
such  cute  as  would  be  characteristic  of  a 
prudent  person  so  situated.  It  is  not  negll<- 
genoe  to  fail  to  provide  against  an  accideqt 
of  «uch  a  nature  that  nobody  could  have 
foreseen  it,  and  that  no  prudence  could  hare 
anticipated  the  need  of  guarding  against." 
1  Labatt,. Master  &  Servant,  1 142;  ^The  rule 
has  been  recognised  In  this  court,  and  is  thus 
succinctly  stated  in  Daflron  t.  Laundry  CkMur 
pany,  41  Wash.  65,  82  Pac.  1088:  "  •  •  ♦ 
Where  an  employer  places  a  guard  sufficient 
to  protect  against  all  dangers  reasonably  to 
be  antldiiated,  be  Is  not  gnllty  of  negligence 
because  the  guard  falls  to  protect  against 
an  unforeseen  danger.  •  ,t  •  "  The  proxi- 
mate cause  of  appellant's  injury  was  the  iroa 
^ust,  released  by  his  own  saw  or  ttaat  of  bis 
fellow  lineman  McCoy,  either  being  blown  In- 
to hl»  eye  by  the  wind  or  prop^led  and 
thrown  by  the  movement  of  the  saw.  It  ap- 
pears that  this  was  a  common  happening. 
The  linemen  frequently  assisted  each  other  la 
removing  this  dust  from  their  eyes.  They 
talked  about  it  while  sot  at  work.  '  They  ap- 
parently all  knew  about  It,  and  realised  the 
probability  of  Its  occurrence.  It  was  then, 
in  so  far  as  It  vraa  a  danger,  an  open,  ap- 
parent, and  obvious  one.  It  was  a  danger 
naturally  incident  to  the  work  being  done. 
It  was  (me  of  the  usual  and  ordinary  rfadts  of 
of  such  employment,  and,  as  such,  fell  wltb- 
tn  tbe  character  of  risks,  assumed  by  the 
servanti  It  will  not  do  for  the  servant  to 
say  that,  while  be  know  the  flrlDg  dust 
would  enter  his  eye,  he  assumedi.it  Wiopld 
only  cause 'momentary  dUHKnnfkirtor  pain,  or, 
at  the  most  necessitate  a  Tlslt  .to  aa  oculiat 
This  la  a  plea  of  knowledge  >  of  the  danger, 
but  not  of  Us  coo8Cquence»-^a  doctrine  wblob 
tbe  iMr-  does  not  recognize. .  A:  man  might  aa 
wM  a«y  he  knew.  If  hie  hand  came  In  oodt- 
tact  with  a  moving  saw,  It  would  cause  him 
pain  and  injury,  bui  be  did  not  realize  it 
might  cause  tbe  loss  of  bis  band.  Knowl> 
edge  of  a  danger  is  lu  law  knowledge  of  the 
injurious  results  naturally  and  proximately 
flowing  from  that  danger. 

Appellant  is  a  man  of  OBdinary  Intelli- 
gence, of  some  experience  in  sawmUls,  Iron, 
or  steel  roller  mills,  and  six  years  as  a  line- 
man working  upon  tel^bone,  telegraph,  and 
other  electric  current  wires.  '  It  must  be  a 
matter  of  commoa  knowledge,  tq;  such  a  man 
that  sawing  iroa  lugs  would  create  iron  dust; 
that  this  iron  duet  would  tty  with  the  wind, 
or  be  thrown  or  forced  by  the  movement  of 
the  saw;  that  flying  dust  would  epterthe 
eye  if  sufficiently  near;  that  IijondusLiCa*' 
^ing  the.)es^.migl)t  nesui^.  la  ,«^  JA}ua  .D)9 
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nature  and  extent  of  wblch  from  the  well- 
known  delicate  structare  of  the  eye  no  man 
coald  foresee.  We  therefore  believe  this  case 
falls  wltbln  the  rale  of  assumed  risks,  and 
hence  the  appellant  cannot  recover. 

Considering  the  case  now  upon  the  conten- 
tion of  appellant  that  the  place  was  not  rea- 
sonably safe:  This  could  only  be  on  the 
theory  of  some  hidden,  latent,  or  Inrklng 
danger  known  to  the  master  and  not  known 
to  tlte  servant  which  It  was  the  master's 
duty  to  warn  his  servant  against,  a  most  ad- 
mirable rule  when  properly  applied.  Tills 
cannot  be  predicated  upon  the  fact  that  the 
tower  «ar  was  not  a  proper  car.  It  is  truei 
owing  to  the  nneivenness  of  the  track,  the 
roadbed  not  being  completed,  the  car  would 
be  at  different  heights,  so  that  the  eye  wonld 
sometimes  be  above,  sometimes  on  a  level 
with,  and  sometimes  below,  the  lug ;  but  this 
was  well  known  to  the  appellant.  There  was 
no  complaint  made  to  the  respondent.  The 
men  evidently  anticipated  nothing  from  tills 
other  than  the  Inconvenlenos  from  working 
at  the  different  levels.  Or,  if  it  could  be 
said  to  be  a  defect.  It  was  as  "mii,  if  not  bet- 
ter, known  to  the  appellant  than  to  the  re- 
•pondent  It  wa«  respondent's  flcst  vaatuie 
In  work  of  this  character.  It  had  no.  knowl- 
edge of  the  defects,  if  any,  except  as  appel- 
lant and  his  fellow  wookmen  micfat  have 
made  complaint.  No  complaints,  however, 
seem  to'  have  been  made  In  this  r^ard.  If 
it  be  said  It  was  respondent's  fluty  to  know 
ttie  tower  OAt  was  too  low  at  too  hlgli,  what- 
ever the  defect  might  be,  its  duty  In  this 
regard.  If  a  duty,  could  eniy  have  been  to  In- 
form appellant  of  that  which  was  already  well 
known  to  him. .  Oentinulng  to  use  the  defect- 
ive car,  with  full  knowledge  of  the  defects, 
making  no  complaints,  relying  upon  no.prom- 
lae  to  remedy  or  repair,  he  again  falls  wltlOu 
the  rule  of  asstimed  rltk. 

Ah  analogous  case  upon  thiil  contmtlon  of 
appellant  Is  that  of  Detroit  Oil  Co.  v,  Gra- 
We,  94  Fed.  73;  «  &  C  A.  94.  The  facts  In 
that  case,  at  far  a<i  neoessair  to  illustrate 
the  point  oB  law  InTolved,  v»ere  these: 
Standing  doie^to  ui  engine,  the  flywheel  of 
which  was  hdM  in  i>lade  by  bolts  with  pro- 
truding heads,  was  a  water  pipe.  The  Tlbra- 
tton  of  the  engine  caused  a  similar  move- 
ment of  tke  water  tipe;  this  condition  tak- 
ing known  to  ttie  engineer.  The  protruding 
bolts  on  the  flywheel  struck  the  water  pipe, 
breaking  it,  and  the  engineer  was  Injured 
by  pieces  of  the  broken  pipe.  The  theory 
of  recovery  was  that,  while  the  engineer 
knew  that  the  protruding  tiolts  were  dan- 
gerous, be  did  not  anticipate  nor  know  they 
might  break  the  water  pipe,  and  thus  in- 
jure him.  The  court  In  dealing  with  this 
situation  expreesed  Itself  as  follows:  "The 
contention  by  which  It  Is  sought  to  sustain 
ihe  Judgment  is  that  the  servant  did'  not 
kntldpate  being  hurt  in  the  way  he  was. 
It  is  said  the  danger  of  this  character  of  ac^ 
eideat  ms  mot  anticipated,  and  the  rUk  of 


it  Bet  tho'efore  assumed.  •  •  •  The  do* 
ties  of  the  servant  brought  blm  In  dally  am- 
tact  with  the  machinery,  and  furnished  him 
a  constant  oppcotunity  to  inspect  the  same. 
His  means  of  knowledge  were  evidently 
superior  to  those  of  the  master.  Notwith- 
standing that  the  defect  was  <^>en  and  con- 
stant, and  the  servant's  means  of  knowledge 
not  only  equal,  but  Superior,  to  those  of  the 
master,  the  servant  is  forced  Into  the  dilem- 
ma of  maintaining  that  tiie  danger  was  one 
which  the  master  wus  bound  to  anticipate 
while  the  serrant  was  not  This  contentiom 
is  evidently  unsound,  as  will  be  recognized 
upon  its  simple  statement.  Under  such  cir- 
cumstances, if  the  servant  Is  not  bound  to 
anticipate  and  appreciate  tiie  danger,  no 
grounds  can  be  suggested  on  which  the  mas- 
ter Is  required  to  do  so.  •  •  •  When 
the  defect  is  kno'wn  and  the  danger  appar- 
ent, It  is  immaterial  that  the  servant  does 
not  antlcfpate  the  precise  extent  or  chata.c- 
ter  of  the  Injury  which  may  result.  None 
of  the  antfaorities  upon  the  subject  put  the 
rule  of  assumption  of  risk  ut>on  the  narrow 
distinction  that  the  servant  may  know  of  the 
danger,  but  not  fully  realize  the  extent  or 
character  of  the  injury  Which  may  be  sus- 
tained. The  attempt  ti  Introduce  such  a 
test  or  condition  would  render  the  rule  of 
assumption  of  risk  by  the  servant  pracHcal- 
ly  nugatory.  That  there  is  no  such  imprac- 
ticable Element  In  the  rule  must  be  'regarded 
as  settled."  "to  the  same  effect  is  the  case  of 
BoIIington  V.  Louisville  ft  y.  R.  'Co.,  125 
Ky.  186,  100  g.  W.  850,  8  U  R:  A.  (N.  8.) 
1045,  where  the  complaint  was  that  the 
se«-vant  watt  directed  to  mix  lime  and  wa- 
ter, without  b^lng  Instructed  or  weraed  of 
tlie  danger  of  explosion,  which  the  servant 
did  not  khow  and  which  the  master  did 
know;  the  court  using  this  language:  "The 
use '  of  water  and  lime  m  making  White- 
wash and  the  ^ect  of  water  or  lime  when 
applied  to  it  are  of  such  general  character 
and  BO  universally  accepted  and  are  of  such 
tommon  place  and  eVery  day  trahBactton 
that  any  person  who  had  ordinary  intelli- 
gence and  capacity  would  and  ought  to 
know  and  understand  the  effect  and  take 
notice  of  this  common  and  universal  natural 
law."  Of  like  import  is  Roeesler  &  H. 
Ohemical  Co.  v.  Pct«Tson,  134  Fed.  789,  67 
O.  C  A.  295:  "•  •  •  It  cannot  be  serious- 
ly contended  that  any  special  duty  of  pro- 
tection is'  owing  by  the  employer  to  a  labor- 
er of  mature  years  and  Intelligence  who  as* 
sumes^  upon  request  the  work  of  slacking 
lime  for  the  purpose  of  whitewashing.  The 
employer  in  this  case  is  not  to  be  com- 
plained Bgnlnst  for  assuming  that  such  a 
man  understands,  as  well  as  the  employer, 
all  that  is  necessary  to  be  understood  nbout 
the  work  he  undertakeii.''  In  8an  Antonio 
Gas  Co.  V.  Robertson,  93  Tex.  BOB,  W  S.  W. 
82S,  the  servant  lost  an  eye  while  spreading 
heated  tar  upon  a  boiler  higher  than  his 
head,  some  of  t^  tar  splashing  lato  Ids  exe< 
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He  never  had  perforned  such  labor  beforo, 
and  was  ignonot  «f  the  dangar  of  such  an 
occonencei  The  ooart  says:  "The  case  doea 
not  come  witbln  the  prl«ciple  bo  often  de- 
clared that  the  master  engaged  In  a  danger- 
ons  business  mart:  not  cKpose  an  Inexpe- 
rienced servant  to  the  basarda  of  It  yrUh- 
ont  warning  of  ttaeir  existence.  *  *  *  No 
authority  has  been  found  and  we  thlnlc  no 
sound  one  can  exist.  In  wtticb  the  duty  to 
warn  and  instruct  the  servant  arises  where 
no  unusual  or  extraordisMry  danger  is  to  be 
encountered.  *  *  *  That  a  serious  injury 
was  inflicted  does  not  prove  tdat  the  work 
was  more  than  ordinarily  dangerous  for 
there  is  scarcely  a  business  or  situation  in 
which  one  may  not  without  negligence  In 
any  «iuarter  receive  a  serious  injury  to  so 
delicate  an  organ  as  the  eye.  Such  Injuries 
do  not,  however,  generally  happen  from 
ordinary  risks;  and  hence,  where  only  ordi- 
nary risks  are  to  be  incurred,  they  are  not 
to  be  anticipated  and  provided  against" 
See,  also,  Illinois  Cent  B.  Oo.,  v.  Xoung, 
124  Ky.  8,  97  S.  W.  1115.  A  well-considered 
case,  citing  many  authorities,  in  its  support. 
Is  that  of  Sysell  v.  Swift  &  Co.,  78  Ma  App. 
39,  where  a  boy  was  set  to  work  brushing 
off  a  rail  along  which  the  carcasses  of  an- 
imals were  propelled.  The  dust  oo  the  rail 
contained  poisonous  bacte;ria,  socoe  of  which 
lodged  in  tbe  boy's  eye  and  deatroyud  it 
It  was  contended  it  was  the  duty  of  the 
master  to  know  the  probability  of  such  an 
Injury  and  to  warn  the  servant  agai|nst  it, 
or  to  furnish  lilm  protectl(Ma  against  its  bap- 
pening.  It  was  not  shown  th^t  in  all  the 
clearing  of  the  rail  before  any  bacteria  bad 
found  lodgment  and  worked  Injury  to  any 
one.  The  court  bield  that  the  injury  could 
not  reasonably  have  been  anticipated,  and 
would  not  have  happened  except,  under  ex- 
ceptional circumstances,  and  that  In  such 
cases  It  Is  not  necessary  to  take  precaution- 
ary measures  to  prevent  an  Injury,  altliough, 
if  taken,  the  Injury  could  not  bave  happen- 
ed; citing  Roy's  Negligence  of  Imposed  Du- 
ties, 133,  that:  "A  reasonable  man  does  not 
consult  his  Imagination,  but  can  be  guided 
only  by  a  reasonable  estimate  of  probabili- 
ties." And  Webb's  Pollock  on  Torts,  45, 
Where  that  author  says:  "A  reasonable  man 
can  be  guided  only  by  a  reasonable  estimate 
of  probabilities.  If  men  went  about  to 
guard  themselves  against  every  risk  to  them- 
selves or  others  which  might  by  Ingenious 
conjecture  be  conceived  as  possible,  human 
affairs  could  not  be  carried  on  at  all."  A 
like  rule  Is  laid  down  In  Brewing  Co.  v. 
Talbot,  141  Mo.  674,  42  S.  W.  671>,  64  Am. 
St  Rep.  538,  where  it  was  sought  to  fix  the 
charge  of  negligence  on  the  defendant  in  not 
anticipating  the  sinking  or  settling  of  a 
warehouse,  caused  by  an  unusual  rise  in 
the  BUssisslppi,  it  being  held,  Where  an  In- 
Jury  cannot  reasonably  be  anticipated,  and 
would  not  have  happened  ezc^t  under  ex- 


oeptiooal  oiroomstMhces,  It  Is  not  negligence 
to  fall  to  ttfke  prteantl(uiary  measures  to 
prevent  It  Mr.  Justice  Peckham  recognise 
the  same  rule  In  Hubbell  v.  City  of  Youkers, 
104  N.  Y.  4S4,  10  N.  B.  858,  68  Am.  Rep.  522, 
in  holding,  where  the  accident  is  one  of  that 
character  whose  occurrence  is  rare,  unex- 
pected, and  unforeseen,  to  hold  it  to  be  neg- 
ligence in  falling  to  provide  against  it,  is  to 
bold  to  a  most  extensive  liability,  and  to 
cause  defendants  in  cases  of  this  character 
to  become  substantially  Insurers  against  any 
accident  which  human  care,  skill,  or  fore- 
sight could  pr«vent  Chief  Justice  Cooley 
gives  his  support  to  the  doctrine  in  Sjogren 
V.  Hall,  58  Mich.  274,  18  N.  W.  812,  in  say- 
ing that  whete  the  person  injured  had  the 
same  means  as  the  employer  of  understand- 
ing the  danger,  or  the  accident  was  such  as 
no  one  would  bave  been  likely  to  foresee, 
there  could  be  no  recovery.  In  both  the 
last-cited  cases  many  illustrations  are  given 
of  the  effect  and  prevalence  of  the  doctrine.: 
Otlier  cases  directly  in  point  are:  Ndson 
V.  Chicago,  M.  &  St  P.  Ry.  Co.,  30  Minn. 
74. 14  N,  W.  3H0;  Lane  v.  Town  of  Haucoek, 
142  N.  T.  510,  87  N.  E.  473:  Belts  v.  Yon- 
kers,  148  N.  Y.  67,  42  N.  E.  401,  So  that,  as 
was  said  iq  Hysell  v.  Swift  &  Co.,  siipva, 
whether  Judged  by  the  accepted  rule  requir- 
ing the  master  to  provide  a  reasonably  safe 
place  for,  his  servant  to  work,  and  xeason- 
ably  safe  tools  and  appliances  with  which  to 
work,  and  guard  blm,  or  whether,  conced- 
ing the  proper  application  of  such  rule  in  the 
great  variety  of  uncommon  cases,  where  it 
has  been  hfeld  to  be  the  duty  of  the  master 
to  becofae  informed  on  those  matters  of  sci- 
entific knowledge  possessed  by  men  of  gen- 
eral edncatlon  and  Information  relative  to 
the  dangor  and  hazard  of  the  business  In' 
which  be  is  engaged,  and  that  he  should 
give  Information  of  such  danger  to  his  un- 
informed servant,'  and  provide  him  with 
reasonably  safe  '  appliances  for  his  protec-. 
tlon,  It  likewise  follows  that  when  injury' 
Is  unlikely  to  follow  lack  of  information, 
when  It  cannot  reasonably  be  expected  to 
follow.  When  the  chance  Of  injury  on  ac- 
count of  lack  of  information  Is  remote  and 
could  not  reasonably  have  been  anticipated, 
and  would  not  happen  unless  In  exceptional' 
clr6um8tance8,  then  a  failure  to  provide 
against  resulting  injuries  Is  not  negligence. 
It  therefore  follows.  If  pur  reasoning  be 
correct  and  the  authorities  we  have  cited  are 
sonnd  in  principle,  that  whether  the  injury 
In  this  case  was  from  an  apparent  danger 
which  was  one  of  the  attendant  risks  of  the 
employment,  or  whether  it  was  so  unusual 
in  Its  character,  so  unlikely  to  happen,  so 
unexpected  in  ordinary  conditions,  that  the 
ordinarily  prudent  man,  whether  master  or. 
servant,  could  not  foresee  It,  nor  anticipate 
it,  and  thus  guard  against  it,  the  result  is 
the  same.  Negligence  cannot  be  attributed 
to  the  respondent. 
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Belleying,  therefore,  tbe  court  below  was 
justified  in  bis  ruling,  the  Judgment  Is  af- 
firmed. 

MOUNT,  OEOW,  PARKKR,  a»d  CHAD- 
WICK.  JJ.,  concur.  EUDKIN,  a  J-,  ftnd 
FULLEBTQN,   GOSB.   and   DUNBAR,   JJ^ 

dissent. 


STATE  V.  CARHOIiliw 
(Supreme  €\>urt  of  Washington. ,  Not.  9,  1900.), 
GBIMINAI,  liAW  <i  107*)— Vehw»-Sxatutb8— 

CONSTITWTIONAIJTY. 

Ballinjer's  Ann.  Codes  &  St.  I  6791 
(Pierce's  Code,  S  2014),  providing  that  when 
property  taken  in  one  conntyby  busplary  ia 
brought  intO!  another  county,  the  Jarisdiction  ia 
in  either  county,  in  so  far  as  it  authorizes  a 
prosecution  for  burglary  in  a  county  other  than 
that  in  wtiich  the  breaking  and  entering  took 
place,  is  in  violation  of  Const,  art.  1,  {  22,  guar- 
anteeing to  accused  a  public  trial  by  an  impar- 
tial jury  of  the  county  in  which  the  offense  is 
idle^d  to  have  been  committed. 

[Eld.  Notei— For  other  cases,  see  OriUiinal 
Law,  Cent  Dig.  i  219;  Dec  Dig.  |  lOT.f] 

Department  2.  Appeal  from  Superior 
Gonrt,  Ktog  County;  A.  W.  Frater,  Judge. 

John  Carroll  was  convicted  of'  burglary, 
and  he  appeals.    Reversed,  with  instructions. 

Murray  &  Cummings,  for  appellant. 

DUNBAR,  J.  This  is  an  appeal  from  a 
Judgment  of  the  superior  court  for  King 
county,  upon  a  trial  and  conviction  for  the 
offense  of  burglary.  The  Information  was 
as  follows:  ."They,  said  James  Ryan,  alias 
James  Bain,  and  John  Carroll,  and  each  of 
them,  in  tbe  county  of  San  Juan,  state  of 
Washington,  on  the  20tb  day  of  January,  A. 
D.  idOS,  tbe  dwelling  house  of  one  Hulen  Ad- 
kinson  and  one  H.  Hori,  the  same  being  that 
certain  stateroom  numbered  20  on  that  cer- 
tain ship  or  steamboat  known  as  the  'Steam- 
ship Ramona,'  and  being  a  place  or  building 
in  which  goods  and  valuable  things  were 
then  and  there  kept  for  use  and  deposit,  did 
then  and  there  willfully,  unlawfully,  fe- 
loniously, and  burglariously  break  and  enter, 
with  Intent  then  and  there  to  commit  a  fel- 
ony or  misdemeanor,  and  did  then  and  there, 
and  In  the  commission  of  said  burglary,  the 
sum  of  |9  tn  lawful  money  of  the  Dominion 
of  Canada,  of  the  value  of  $9  in  lawful  mon- 
ey, of  the  United  States,  and  the  sum  of  $1 
lawful  money  of  the  United  States,  all  of 
the  total  valt^  of  $10  in  lawful  money  of  the 
United  States,  tbe  proi)erty  of  said  Hulen 
Adkinson,  take,  steal,  and  carry  away,  and 
said  James  Byau,  alias  James  Bain,  and 
John  Carroll,  and  each  of  them,  did  thereaft- 
er, on  said  20tb  day  of  January,  A.  D.  1908, 
bring  Into  the  county  of  King,  in  said  state 
of  WashlngtOHj  said  property  so  taken  In  the 
commission  of  said  burglarj-."  This  informa- 
tion was  demurred  to;    the  demurrer  was 


overruled;  the  case  was  tried  By  a  Jury; 
verdict  of  guilty  was  found ;  motion  for  new 
trial  was  overruled ;  Judgment  was  entered ; 
add  sentence  pronoanced  to  a  term  in  the 
penitentiary. 

The  demurrer  to  this  Information  should 
have  been  sustained.  Tlie  information  charg- 
ed specifically  tbe  crime  of  burglary.  Tbe 
Jury  feand  tiiat  ttie  defendant  was  guilty  of 
burglary;  the  Judgment  of  tbe  court  was 
that  the  defendant  was  guilty  of  the  crime 
of  burglary ;  and  he  was  sentenced  for  tbe 
crime  of  burglary.  Tbe  statement  in  the 
information  that  tbe  defendants  thereafter 
broni^t  into  the  county  of  King  the  prop- 
erty so  taken'  in  the  commission  of  said 
burglary  does  not  affect  tbe  character  of  the 
information  or  the  crime  charged,  and  was 
evidently  added  simply  to  bring  the  case  with- 
in the  Jurisdiction  of  the  county  of  King, 
under  the  statute  (section  6791,  Ballinger's 
Ann.  Ckxles  &  St.  [Pierce's  Code,  |  2014]). 
which  is  as  follows;  "When  property  tak- 
en in  on4^  conntyby  burglary,  robbery,  lar- 
ceny, or  embezzlement  is  brought  into  anoth- 
er county,  the  Jurisdiction  is  in  either  coun- 
ty." It  Is  the  contention  of  the  appellant 
that  this  statute  Is  unconstitutional  by  rea- 
son of  its  being  obnoxious  to  section  22,  art. 
1,  of  the  Constitution  of  the  state  of  Wash- 
ington, which  is  as  follows:  "In  criminal 
prosecutions  the  accused  shall  have  the  right 
to  appear  and  defend  in  person  and  by  coun- 
sel, to  demand  the  nature  and  cause  of  the 
accusation  against  him,  to  have  a  copy  there- 
of, to  testify  In  his  own  behalf,  to  meet  the 
witnesses  against  him  face  to  face,  to  have 
compulsory  process  to  compel  the  attendance 
of  witnesses  in  bis  own  behalf,  to  have  a 
speedy  public  trial  by  an  impartial  Jury  of 
the  county  in  which  the  offense  Is  alleged  to 
have  been  committed."  In  this  case  the  of- 
fense was  alleged  to  have  been  committed  in 
San  Juan  county,  and  the  appellant  was  de- 
prived of  the  constitutional  guaranty  that  he 
should  have  a  trial  by  an  impartial  Jury  of 
the  county  in  which  the  offense  was  alleged 
to  have  b^n  'committed.  It  is  true  that  in 
cases  of  larceny  courts  have  generally  held 
that  the  defendant  could  be  tried  either  in 
the  county  where  the  offense  was  committed, 
or  In  the  county  to  which  the  goods  had 
been  removed.  But  this  is  upon  the  theory 
that  each  asportation  of  the  stolen  property 
constitutes  a  new  theft,  thereby  making  the 
crime  a  continuing  crime.  The  rule  is  thus 
announced  in  a  note  to  9  Am.  &  Eng.  Ann. 
Cas.  p,  615:  "In  the  absence  of  any  provi- 
sion in  the  Constitution  of  the  state  that  an 
offender  is  entitled  to  be  indicted  and  tried 
in  the  county  in  which  the  offense  has  been 
committed,  it  has  been  held,  as  in  tbe  re- 
ported case,  that  it  is  competent  for  tbe 
Legislature  to  enact  a  law  providing  that  an 
offender  maj;.  be  prosecuted,  in  the  first  in- 
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s^Qce,  In  a  oouatp  <»th«r  tban  ithe  .ottei  ia 
wlilcb  the  offense  ^as  be«n.eonuiiitted<>.  But 
where  tbe  CoosUtutloa  of  the  state  provides 
that  the  accused  in- a  «rlmliutl  case r  Is  enti- 
tled to  a  trl^l  by  -an  Impartial  jury  of  the 
county  in  which  the  ^euse  Itaa  been  com- 
mltteU,  it  has  generally  been  held'  tliat  « 
statute  giving  Jurisdiction  to.  a  pioseoatlon 
to  the  courts  of .  a,,  county  other  than  that 
in  which  the  offense  has-  been  cmnmiCted  is 
void,  as  denying  to  the  oBeBder<  th6  constitu- 
tional right  of  a  trial  in  his  county  or  ylci- 
nage."  Ln  12  Cya  234,  it  is  said:  "The  of- 
fense of  buivlary  is  committed  In  the  coun- 
ty where  the  party  brealLS  and  enters;  and, 
where  the  Constltntlon  guarantees  to  the  ac 
cused  a  trial  in  the  oosaty  where  tiM  of- 
fense Is  committed,  the  Leglslatoxe  cannot 
qathorize  prosecution  foe  burglary  in  a  coun- 
ty in  which  it  was  not  oomtnltted,  but  Into 
which  th0  accused  may  have  Carried  property 
stolen  at  the  time  of  ths  burglary."  In 
!$tate  T.  McGraw,  87  Mo.  181,  undec  a  con- 
stitutional provision  similar  to  ours,  it  was 
held  that  the  €>eneral  Assembly  could  not, 
under  the  Constitution,  authorize  a  prosecu- 
tion for  burglary  in  a  county  otber  than  the 
one  in  which  the  crime  was  committed^ 

By  reason  of  the  conclusion  we  have  reach- 
ed on  this  assignment,  It  is  not  necessary 
to  discuss  the  other  assignmemts  set  forth  in 
the  brief. 

The  judgment  will  be  reversed,  with  In- 
structions to  Bostfiin  the  demurrer  to  the  In- 
formation. 

.  RUDKIN,  C.  J.,  and  PARKBR,  MOONT, 
and  CROW,  JJ.,  concur. 


FAIRBANKS-MORSE  CO.  v.  UJJION  BANK 

&  TRUST  CO.  et  aL 
(Svpreme  Court  of  Washiagtooj^  Vof.  5,  1809.> 

1.  MABinUK    lilKNS     (I    38*)— CoitDinoNAi. 
SAI.E— Fjlilube  to  File  roa  ^ecobo— Bp- 

FBCT  ON  IJEN— PbIOBITT. 

BallinKer's  Ann.  Codes  ft  St.  |  5953 
(Pierce's  Code,  |  6077),  provides  'for  a  Hen  upon 
all  steamers,  vessels,  and  boate,  their  tackle,  a]»- 
parel,  and  furniture,  for  wo^  done  and  materi- 
als furnished,  for  their  eonstruction,  repair,  or 
equipment  at  the  owner's  request,  and  gives  a 
preference  over  all  other  demands  for  three 
years.  Section  4085  (section  6047)  provides 
that  all  conditional  sales  where  the  property  is 
placed  in  the  hands  of  the  buyer  shall  be  abso- 
hite  as  to  Incumbrancers  and'  creditors  In  good 
faith,  unless  a.  memorandum  of  the  sale  is  filed 
within  10. days.  In  December,  1906,  plaintiff 
sold  to  B.  a  marine  engine  as  part  equipment  of 
a  tug,  retaining  title  in  himself  until  all  pay- 
ments should  be  made;  the  contract  being  re- 
corded in  July,  1908.  In  October,  19ar  B. 
mortgaged  the  tug,  with  her  machinery  and  en- 
l^ine,  to  W.,  who  in  December,  1908,  foreclosed 
the  mortgage.  Held,  In  an  action  to  establish 
t^  balance  due  npon  the  original  purchaae 
price  of  the  engine  as  a  prior  lien  to  W.'b  mort- 
gage, that  as  the  conditional  sale  was  not  re- 
ooraed,  as  required  by  section  4585,  the  title  to 
ths  engine  passed  to  B.,  and  became  "absolute" 


ih:him.as:fio  Ma  sabseouent  ftreUlVDis  in  gbod 
faith,  and  as.  flection  S903  gives  a  lien  for  ma- 
terials furnished  under  an  absolute  sale,  and 
does  not  require  any  filing  or  record  of  such  lien, 
tttat  ^plaintiff  did  not  or  could  not  lose  this  lien 
gif^o  by.  section  51^3,  which  vested  in  him  upon 
the  sale  becoming  "absolute,"  and  his  lien  wag 
a  prior  valid  Hen  In  full  force  and  effect. 

[Ed.  Note. — For  other  cases,  see  Maritime 
U«nB,  Csnt.  Dig.  (S  71-77;   Dec.  Dig.  S  38.*] 

2.  Mabitimb   liiEttft    (I    44*)— CoNDinoiirAi. 
Sax-bs—Lier— WacvKB.. . 

^^e  %e11er  of  property  who  reserves  the.tt* 
tie  in  himself  under  a  conditional  sale  contract 
does  not  waive  the  lien  given  by  Balllnger's  Ann. 
Codes  ft  St  I  5853  (Pierce's  Code,  }  6077),  as 
the  retention  of  title  is  not  inconSutent  with 
that  lien,  and  he  has  a  right  to  secure  the  pay- 
ment of  his  debts  in  any  manner  recognized  in 
the  law,  whether  that  security  was  written' fn 
the  contract  cl  sal*  or  attadied  by .  virtue  <rf  m, 
statute.  , 

[Ed.  Notev— For  other  oases,,  see  Maritime 
Liens,  Cent  Dig.  f  83 ;    Dec  Dig.  |  44,*] 

3.  Mabitime  Likns  (j  44*)— Statutobt  Pbo- 
VISIONS— WArvEB— FAiruBE  TO  Recobd. 

.  The  ruts  that  additional  security  waives 
statntocy  liens  is  founded  upon  the  theory  that 
subsequent  creditors  may  place  (uU. reliance  «ih 
on  the  records  as  determining  the  condition  of 
the  property,  and  cannot  be  applied  to  Hens  giv- 
en by -BalHnger's  Ann;  Codes  ft  St  |  S958 
(Pierce's  Code,  |  6077),  since  this  lien  is  secret 
and  attaches  npon  furnishing  the  materials, 
and  no  act  on  the 'part  of  the  claimant  to  secure 
his  lien  is  required  either  in  recording  !t  or  giv- 
ing notice. 

[Ed.  Note.— For  other  cases,  see  Maritime 
Uens,  Cent  Dig.  i  83;  Dec.  Dig.  S  44.*] 

4.  Mabitime  Liens  (S  21*)— Dkxivebt  of  E9S- 
sEssioN—EFrECT— Common -Law  Rule. 

The  lien  given  by  Balllnger's  Ann.  Codes 
ft  St  §  3053  (Pierce's  Code,  |  6077),  '»  not  de- 
claratory of  the  common  law,  nnder  which  a 
lien  was  lost  by  delivery  of  possession,  since  it 
gives  a  lien  on  not  only  the  materials  furnished, 
but  upon  the  entire  vessel.  Its  tackle,  appdrel, 
and .  furniture,  and  contemplates  possession  In 
the.  ownei;s  of  the  vessel,  and  gives  liens  to  tbosa 
who  never  have  been  in  possession  of  the  ves- 
sel or  any  part  of  !ts  equipment  ' 

fEd.  Note.— For  other  cas«s, '  see  Maritime 
Liens,  Cent  Dig.  |  26;   Dec.  Dig.  I  21.»}  ' 

5.  MABrriMK  Liens  <|  40*)— STATutOBr  Pbo-j 

visions— LAiCHBS. 

Under  ths  direct  provisions  of  BaUinmr's 
Ann.  Codes  &  St  J  B063  (Pierce's  Code  8  6077). 
a  Hen  claimant  has  three  years  fai  Wbicu'to  as- 
sort his  Hen,  and.  there  cab  bs  neither  laches 
nor  estoppel  while  he  is  withfai  the.time-.given 
by  the  statute.  '      .    , 

[Ed.  Note.— For  other  cases,  see  Maritime 
Liens,  Cent.  Dig.  f  88;  Dec.  Dig.  |  4fi>] 

Fnllerton  and  GosS,  33.,  dissenting. 

Department  i.  Appeal  from  Superior 
Court,  Chehalis  County;    Mason,  Judge. 

Action  by  the  FairbanksrMorse  Company 
against  the  Union  Bank  ft  Trust  Comptuv 
and  others.  From  the  Judgment  rendeied, 
plaintiff  appeals.    Reversed  and  rananded.    . 

Cake  ftCakfe  and  Conway  ft  Snldei*,  for  ap- 
pellant John  C.  Hogan  and  B.  J.  Adams, 
for  respondent. 

MORRIS,  J.  On  December  18, 1906,  appel- 
lant sold  to  defendant  Bernard  a  marine  oi- 
gine,  as  part  of  the  equipment  ct  the  tng 


*For  other  case*  «e*  same  topic  and  secUou  MUMBBR  In  Dec.  *  Am.  Dig*.  1907  ts  date,  ft  RepoiUi  I«4azis 
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"Florence  B.,"  for  tbe  sam  of  $2,160.  Bncb 
B&.le  was  manifested  by  a  written  agreement, 
quder  which  appellant  retained  the  title  to 
the  engine,  until  the  payments  provided  for 
In  the  agreement  were  fully  made.  This 
agreement,  being  In  effect  a  conditional  sale 
contract,  was  not  recorded  until  the  IStb 
day  of  July,  1808.  0^  October  24,  1907, 
Bernard  gave  a  mortgage  upon  tbe  Florence 
B.,  including  her  machinery  and  engine,  to 
the  respondent,  as  security  for  a  loan  of 
$7,000.  Tbe  mortgage  was  also  conditioned 
as  security  for  future  advances,  which  were 
made  until  the  debt  aggregated  tbe  sum  of 
$22,000.  On  December  4,  1908,  the  respond- 
ent commenced  foreclosure  proceedings  upon 
this  mortgage,  resulting  In  a  diecree  of  fore- 
closure in  Its  favor.  The  sheriff  took  pos- 
session of  the  tug,  under  an  order  of  sale 
based  upon  the  foreclosure  decree,  and  was 
about  to  sell  when  the  appellant  commenced 
this  action,  claiming  a  lien  upon  tbe  tug 
in  the  sum  of  $1,100.68,  being  the  balance 
Claimed  to  be  due  upon  the  original  purchase 
price  of  the  engine,  and  praying  that  its  lien 
he  established  as  prior  to  respondent's  mort 
eage.  Upon  the  trial  the  court  below  es- 
tablished th0  lien,  but  held  it  to  be  subse- 
quent aad  inferior  to. respondent's  mortgage, 
and,  upon  so  entering  its  decree,  the  case  Is 
brought  here  on  appeal. 

There  Is  no  dispute  as  to  tbe  facts;  the 
only  question  Involved  being:  Has  appellant 
a  valid  and  subsisting  Ilea,  and  Is  It  prior  or 
subsequent  to  res^ndent'S  mortgage?  At  the 
time  of  the  execution  of  respondent's  mort- 
gage. It  had  no  knowledge  tbat  the  en- 
gine was  not  paid  for,  nor  had  it  notice 
of  the  execution  or  existence  of  the  con- 
ditional sale  contract,  under  which  the  en- 
gine was  delivered  to  Bernard,  and  appel- 
loilit  admits  tbat  respondent  was  an  incum- 
brancer tn  good  faith.  It  is  also  admitted 
that  at  the.  time  of  tbe  making  of  the  loans 
by  respondent  and  the  execution  of  Its  mort- 
gage Bernard  was  In  full,  au^  sole  posses- 
sion of  the  tug  Florence  B.  Section  5853 
Balllnger's  Ann.  Codes  &>  St  (section  6077, 
Pierce's  Coide),  provides  that  "all  steamers, 
vessels,  and  boats,  their  tackle,  apparel,  and 
furniture,,  are  liable,  •  *  •  for  work  done 
or  material  furnished  in  tljls  state,  for  their 
constmction,  repair,  or  equipment,  at  tbe  re- 
quest of  their  respective  owners.  •  ♦  ♦ 
Demands  for  these  several  causes  constitute 
Items  ♦  ■  •  •  '  and  have  preference  over  all 
other  demands,  but  •  •  •  only  continue 
in  force  for  a  period  of  three  years  from  the 
time  the  cause  of  action  •accrued."'  There  fs 
no  provision  made  in  the  statute  for  any  .filing 
or  record  of  such  lien,  nor  is  there  apy  special 
provision  made  for  its  foreclosure.  It  is 
the  contention  of  appellant  that  under  this 
statute  Its  lien  was  created  by,  and  existed 
from  and  after,  the  sale  of  the  engine  and  its 
InstalldtiOu  as-part  of  the  equipment  of.  the 
Florence  B.,  and  tbat,  three  years  not  hav- 
fng  elapsed  from  said  tiihe,  said  lien  was  in 


fall  force  and  effect  at  the  Ume  of  the  ^e- 
cutlon  of  respondent's  mortgage,  and  is  su- 
perior thereto;  while  respondent  contends 
that  the  execution  of  tbe  conditional  sale 
contract  operated  as  a  waiver  of  the  lien, 
and,  tliat,  such  contract  not  being  filed  for 
record  within  10  days,  the  sale  became  ab- 
solute, under  tbe  provisions  of  section  45SS, 
Balllnger's  Ann.  Codes  &  St.  (Pierce's  Code 
I  6547),  as  amended  by  Laws  1903,  p.  0, 
c.  6,  to  tiie  effect  that  all  conditional  sales 
of  personal  property,  where  the  property  Is 
placed  in  the  possession  of  the  vendee,  shall 
be  absolute  as  to  incumbrances  and  subse- 
quent .credltoni  in  good  faith,  unless  •  mem- 
orandum ■of  such  sale  be  filed  within  10  days 
after  the  vendee  takes  possession;  respond- 
ent's, argtuuent  being  tbat,  such  sale  having 
become  absolute  for  failure  to  record  any 
memarandam  thereof  within  10  days,  any 
lien  which  might  have  existed  prior  thereto 
is  destroyed,  tbat  the  statutory  expression 
"absolute"  excludes  the  existence  of  any  lien. 
We  cannot  agree  with  this  contention.  If  tbe 
sale  became  "absolnte,"  it  ceuid  only  mean 
that  because  of  appellant's  failure  to  record 
the  memorandum  within  10  days  it  could 
not  retain  th«  title  to  the  engine  as  security 
for  the  deferred  payments,  and  that  such 
title  passed  to  Betinard,  and  became  "abso- 
lute" in  falm  as  to  bis  subsequent  creditors 
in  good  faith.  Tbe  lien  upon  the  vessel  pro- 
vided for  .  in  section  5963,  Balllnger's  Ann. 
Codes  4  St.  .(section  6077,  Pierce's  Code). 
applies  to  all  furnishing  of  material  for  tbe 
equipment  of  vessels,  including  materials 
furnished  under  an  "absolutie"  sale  So  that. 
If  such  sale  became  "absolute"  as  to  respond- 
ent as  a  subsequent  Incumbrancer  in  good 
faith.  It  still  retained  all  its  liability  and  sub- 
jection to  appellant's  Hen.  The  only  effect 
of  the  conditional  sale  statute  and  appellant's 
failure  to  comply  therewith  was  that  as 
to  rest>ond«nt  It  could  no  longer  retain  with- 
in itself  the  title  to  the  engine,'  and  that  sncb 
title  vested  in  Bernard  and  became  subject 
to. the. Hen  of  respondent's  mortgage.  Such 
lien  so  created  would  thereupon  take  Its  or- 
der among  other  Hens  properly  created  either 
by  law  or  the  act  of  parties.  There  is  no 
provision  In  the  conditional  sale  statute 
which  attempts  to  destroy  the  effect  of  any 
valid  existing  Hen.  It  simply  gives  to  sub- 
sequent Incumbrancers  in  good  t&lth  and 
without  notice  a  right  to  hold  the  property  as 
a  lien  or  security  for  their  debt,  which  other- 
wise they  would  not  have  had.  If,  as  be- 
tween appellant  and  respondent,  the  sale  at 
the  time  of  the  execution  of  respondent's 
mortgage  had'  become  absolute,  api>enant 
could  not  and  did  not  lose  any  right  which 
by  virtue  of  the  lien  statute  vested  in  it  up- 
on an  absolute  sale  of  property,  and  Its  Hen 
was  still  valid  and  In  full  force  and  effect. 

Eespoudent  suggests  i:hat  appellant,  havlnff 
reserved  the  title  in  Itself  under  tbe  oondl- 
tlonal  sale  contract,  It  thereby  waived  its 
lieu.    The  retention  of  title  in  itself  under 
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tb«  conditional  wile  cootcact,  vntll  full  pay- 
ment liad  been  made,  was  not  inconsistent 
witb  the  Uen  given  appellant  by  statute. 
Tbe  conditional  sale  contract  gare  it  a  spe- 
dflc  lien  upon  the  identical  property  JTumiBb- 
ed.  The  statute  gave  It  a  general  lien  upon 
the  Teasel,  Us  tackle,  apparel,  and  furniture. 
It  had  an  undoubted  right  to  secure  the  pay- 
ment of  Its  debt  in  any  manner  recognized 
In  the  law  whether  such  security  was  written 
In  tbe  contract  of  sale  or  attached  by  virtue 
of  the  statute.  "It  is  not  the  law  that  by  tak- 
ing advantage  of  one  form  of  security  a 
Itarty  thereby  waives  or  loses  any  other 
form  which  In  law  attaches  to  the  contract. 
Appellant  could  look  to  Bernard  personally 
for  the  payment  of  its  debt  and  to  any  and 
all  other  remedies  conferred  by  law  to  en- 
force payment  of  the  debt.  Case  Mfg.  Co. 
V.  Smith  (C.  C.)  40  Fed.  33d,  6  L.  B.  A.  231. 
It  is  tbe  undoubted  rule  of  law  that  reserva- 
tion of  title  to  property  in  the  vendor  un- 
til full  pnyment  of  purchase  price  does  not 
defeat  or  waive  any  specific  Hen  created  by 
statute.  Hooven  0.  &  R.  Co.  v.  John  Feather- 
stone's  Sons,  Ijl  Fed.  81.  49  C.  C  A.  229; 
C.  &  A.  R.  Co.  V.  Union  Rolling  Mills  Co., 
109  V.  S.  702,  S  Sup.  Ct  594,  27  L.  Ed.  1081; 
Clark  V.  Moore,  64  111.  279;  Anthony  v. 
Smith,  28  Tenn.  608;  Fogg  v.  Rogers,  2  Cold. 
(Tenn.)  200;  Kllpatrick  v.'  K.  C,  R.  B.  Co., 
38  Neb.  620,  57  N.  W.  664,  41  Am.  St  Rep. 
756;  Pen.  Genl.  B.  Co.  v.  Norris,  100  Mich.  496, 
59  N.  W.  J51.  Wherever'  It  has  been  held 
that  additional  security  waives  statutory 
Hens,  such  ruling  Is  founded  upon  the  theory 
that  subsequent  creditors  may  place  full  re- 
liance upon  the  records  as  determining  the 
condition  of  the  property.  Chapman  v.  Brew- 
er, 43  Neb.  890,  62  N.  W.  320,  47  Am.  St 
R^.  779.  Such  a  rule  cannot  prevail  here 
aa  applied  to  this  character  of  lien,  because 
the  Uen  is  a  secret  one,  attaching  upon  the 
furnishing  of  the  material.,  No  act  is  requir- 
ed on  the  part  of  the  claimant  to  secure  his 
lien.  H«  is  neither  required  to  record  it, 
to  give  notice,  nor  do  any  act  to  make  his 
Uen  operative. 

,  Respondent  urges  that  the  statute  is  mere- 
ly declaratory  of  the  conunoq  law,  and,  fol- 
lowing the  general  rule  In  common-law  Uens, 
tbe  Uen  is  lost  by  delivery  of  possession. 
Tbe  statute  determines  otherwise.  It  does 
not  contemplate  retention  of  possession.  It 
gives  a  Hen  upon  that  whldi  the  vendor 
never  had  iq  his  poBseeslpn.  The  vendor 
may,  as  in  this  case,  furnish  material  for 
the  equipment  of  the  boat,  and  his  Hen  is 
extended,  not  only  to  the  material  furnished, 
but  the  entire  vessel,  its  tackle,  apparel,  and 
furniture  is  subject  thereto.  There  Is  no 
connection  nor  relation  whatever  between  the 
attachment  of  the  Hen  and  possession.  From 
the  reading  of  the  statqte  it  Is  plain  that  it 
contemplates  possession  remaining  In  the 
ownership  of  the  vessel  from  the  fact  that  It 
gives  liens  to  those  who  an&t  have  beem  In 
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posseesloa  «f  the  vessel  or  any  part  of  Its 

equipment 

Again,  it  is  asserted  that  appellant  aboold 
lose  its  lien  because  of  its  laches  in  not 
giving  notice  of  its  claim  of  lien  until  the 
record  thereof  in  July,  1908,  18  months  after 
the  sale.  The  statute  itself  answers  tbe 
contention.  It  gave  appellant  three  years  In 
which  to  assert  its  Hen,  and  there  could  be 
neither  laches  nor  estoppel  while  appellant 
was  within  the  time  granted  bim  by  tbe 
statute.  We  therefore  hold  the  court  below 
was  in  error  In  holding  appeUant's  lien  In- 
ferior to  respondent's  mortgage. 

The  Judgment  is  reversed  in  so  far  as  it 
establishes  priorities  of  these  Hens,  and  the 
cause  Is  remanded  to  the  lower  court  with 
instructions  to  enter  a  decree  establishing 
appeUant's  lien  as  prior  and  superior  to  re- 
spondent's mortgage.  Appellant  will  recover 
its  costs  bweln. 

RUDKIN,    0.    J.,    and    CHADWICK,    J., 

concur. 

OOSB^  J.  (dissenting).  I  think  that  our 
Code  (2  Balllnger's  Ann.  Codes  &  St  I  5998 
CPlerce's  Code,  i  6077]),  giving  a  Hen  for  ma- 
terial furnished  for  steamers,  vessels,  and 
boats,  contemplates  a  completed  sale.  The 
Code  (1  BalUnger's  Ann.  Codes  «e  St  |  4685 
[Plgrce's  Code,  S  6547])  as  amended  by  laws 
1903,  p.  6,  c.  6,  provides  for  tbe  execution 
and  filing  of  contracts  "containing  a  condi- 
tional right  to  purchase."  Pursnant  to  this 
latter  statute,  tbe  appellant's  contract  stipu- 
lated tbat:  "It  is  agreed  that  Fairbanks- 
Morse  Company  does  not  relinquish  Its  title 
to  said  property,  and  that  the  title  to  said 
property  shall  remain  In  Fairbanks-Morse 
Company  until  fully  paid  for."  I  do  not  think 
the  case  presents  the  question  of  waiver  or 
inconsistent  liens,  but  that  the  point  to  be 
determined  is  whether  the  first  statute  re- 
ferred to  gives  one  a  Hen  upon  his  own  prop- 
erty. Tbe  failure  of  the  vendor  to  file  the 
contract  for  record  within  10  days  made  the 
sale  absolute  as  to  purchasers,  incumbran- 
cers, and  subsequent  creditors  in  good  faith 
but  did  not  change  its  nature  between  tbe 
vendor  and  tbe  vendee.  The  contract  was 
made  in  1906,  and  was  filed  for  record  on 
tbe  IStb  day  of  July.  1908,  and  after  the 
execution  of  the  mortgage.  The  actoal  legal 
title  to  tbe  property  remained  In  tbe  appel- 
lant until  it  commenced  its  action  for  a  re- 
oawey  of  tbe  purchase  price  and  the  fore- 
closure of  the  alleged  statutory  Hen.  By 
its  own-  act  It  could  not  convert  a  legal  title 
into  a  retroactive  sale,  and  thus  invoke  the 
protection  of  the  statute.  In  most  of  the 
cases  relied  upon  in  the  majority  opinion  tbe 
title  had  been  expressly  reserved  as  security, 
whereas  In  the  Instant  case  It  was  reserved 
absolutely  until  the  property  was  paid  for. 
They  are  therefore  distinguishable. 

In  Pen.  «enl.  Klectrlc  Go.  v.  Norris,  100 
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Mleh.  '498,  59  N.  W.  ISl,  the  tttle  seems  to 
have  been  reserved,  and  the  case  supports  the 
majority  opinion.  However,  I  do  not  think 
It  correctly  expounds  the  statute,  and,  the 
question  being  res  nova  In  this  court,  I  feel 
constrained  to  dissent  from  the  Tiew  ex- 
pressed by  the  majority. 

JTLLERTON,  3.    I  concur  in  what  Is  said 
by  GOSE,  J. 


CHRISTOPHER  t.  FERRIS  et  aj. 
(Supreme  Court  of  Washington.    Not.  6,  1909.) 

1,  LiBNS  (I  7*)— Creation  by  Misappbopbia- 
■  now. 

Plaintiff,  who  gave  money  from  time  .to 
time  to  defendants  to  invest  in  lands,  talcing  title 
in  his  name,  has  no  lien  on  property  which  de- 
fendants had  previonsly  bought,  taking  title  in 
their  names,  because  they  used  the  money  to  pay 
one  from  whom  they  had  t>orrowed  the  purchase 
money  of  their  lot. 

VEA.  Note.— For  other  cases,  see  Liens,  Dec 
Dig.  f  7.*] 

2.  Deeds  ({  8*)— Titlb  of  Gbantob. 

After  a  marriage  ceremony  between  them, 
the  man  deeded  land  to  the  woman,  describing 
her  as  spingteiv  Thereafter  he  conveyed  the 
same  lot  to  her  by  quitclaim.  HeU  that,  if  their 
marriage  was  not  valid,  the  first  deed  vested 
title  in  her,  and.  if  it  was  valid,  the  quitclaim 
invested  her  with  his  community  interest,  and 
she  became  the  owner  in  her  separate  right,  so 
that  her  deed  of  the  land  invested  her  grantees 
with  fnll  title. 

[Ed.  Note.— For  other  eases,  see  Deeds,  Cent. 
Dig.  H  a»-X8,  408^12 ;  Dec.  Dig.  f  8.*] 
8.  Vehdob  and  PuBcpABE»  (J  228*)  —  PuB- 

CHASE  OF  MOBTGAOED  PBOPERTT-tLIABIIJTT 
FOB    MORTOAOE. 

A  mortgage  given  by  a  man  on  land  after 
be  had  invested  his  wife  with  full  title  to  the 
land  lieing  void,  purchasers  pf  the  land  from  her 
take  it  free  of  the  mortgage,  though  Imowing  of 
It;  they  not  having  bought  with  intention  of 
paying  the  mortgage. 

VEA.  Note.— For  other  cases,  sea  Vendor  and 
Purchaser.  Cent.  Dig.  f  499 ;  Dec.  Dig.  |  228.*] 
4.  MoBTOAOES  (I  275*)  —  Pdbchase  of  Mobt- 

OAOED  PbOPEBTT— lilABILITT  FOB  MORTOAOB 

"  — Evidence. 

That  persons  buying  laad  of  a  married  wo- 
man retained  $200  of  the  purchase  money  for 
the  purpose  of  contesting  a  mortgage,  which  the 
buKband  had  put  on  the  land  after  parting  with 
all  his  title  to  her,  does  not  show  that  they  sub- 
jected ttemselves  to  the  lien  of  the  mortgage, 
but  rather  that  they  did  not  reccwnize  it. 

[E^.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  IJ  772-781 ;   Dee.  Dig.  |  275.*] 

Department  1.  Appeal  from  Superior  CotaA, 
King  Oouaty;   Arthur  B.  Oriffln,  Judge. 

Suit  by  NelB  Christoidter  agalsBt  Lottie 
Ferris  and  otber&.  Decree  for  plalntlif.  De- 
fendants Lottie  Ferris  and  another  appeal. 
Reversed  and  remanded,  with  instructions. 

O.  £}.  Sauter  and  Judd  tc  OhMn.  for  appel- 
lants.   Byers  &  Byera,  for  respondent 

MORRIS,  J.  The  respondent  brought  this 
action  to  subject  certain  real  property  to  a 


Ifen  arising  «trf '<rf  three  separate^  caioseff  «>f 
action.  In  the  first  It  was  arilegeiJ  that  dnr- 
Ing  the  year  1906  respondent  and  Ms  broth- 
er advanced  money  to  George  W.  Kuppler, 
which  It  wag  represented  waS  to'  be  Invested 
In'  lands  4nd  titled  talcen  in  the  name  of  re- 
spondent's brother;  but  that  Kuppler  used 
the  money  In  paying  for  the'  lot  In  contro- 
versy; that  on  May  15,  190t,  the  fraud  being 
discovered,  Kuppfer'gave  th*  Christophers 
Tils  note  for  |1,308,  secured  by  a  mortgage 
upon  this  lot.  The  title  to  the  lot  on  May 
15,  1907,  was  In  the  name  of  Harriette  L. 
Cherry,  baring  been  Obtained  by  her  by  deed 
from  one  Carlson,  dated  May  15,  1906,  In 
which  deed  she  Is  described  as  a  spinster. 
On  June  11,  1907,  she  transferred  the  title 
to  appellants,  and  the  purpose  of  this  action 
was  to  declare  a  lien  in  reqrandent  superior 
and  prior  to  appellants'  deefl.  The  other 
causes  of  action  are  not  Involved  in  this  ap- 
peaL 

The  history  of  tbe  Kupplers,  so  far  as  It 
affects  the  title  tp  this  lot,  is  that  on  March 
5,  1906,  thejr  were  married  at  Vancouver, 
B.  C.  On  May  15,  1006,  the  deed  above  re- 
ferred to  conveyed  the  lot  in  controversy  to 
Harriette  L.  (ierry,  describing  her  as  a 
spinster.  On  May  26,  1906,  George  W.  Kup- 
pler conveyed  .the  same  lot  to  Harriette  L. 
Cherry  by  quitclaim  deed.  On  July  12, 1906, 
a  second  marriage  ceremony  was  performed 
between  tbem  at  Tacoma.  There  1b  some 
suggestion  In  the  record  tl^at  Harriette  L. 
Cherry,  ^t  the  time  of  the  Vancouver  B.  C 
marriage,  had  been  divorced  less  than  six 
months,  and  we  infer,  neither  of  them  tes- 
tifying^ the  cause,  that  tlie  second  marriage 
was  entered  Intojahder  the,  Impression  that 
the  first  w«s  Invalid,  and  that  there  was  no 
legal  relation  between  them  until  the  Ta- 
coma marriage,  whicA  may  Account  for  the 
fact  that  In  the  two  deeds  of  date  prior  to 
the  last  marriage  ceremony  the  grantee  Is 
named  as  Harriette  L..  Cherry.  We  cannot 
find  any  evidence  that  the  money  George  W. 
Kuppler  obtained  from  the  Christophers  was 
part  of  the  purchase  money  of  the  lot  in 
.question.  The  deed  conveying  the  title  to 
Harriette  tl  fcherry  iB  dated  May  16,  1906, 
and  recorded  May  26,  1906.  It  recites  a  con- 
sideration of  H,wQ,  and  that  the  lot  la  snb- 
Je<rt  to  a  mortgage  of  $1,000.  The  Christo- 
phers did  not  begin  to  furnish  Kuppler  money 
until  July  24,  1906,  and  between  that  date 
and  April  20,  1907,  when  be  waa  given  a 
check  for  $466,  the  remainder  was  furnished 
In  sums  of  from  $38  to  $106.  The  time  elap- 
sing between  these  dates  and  the  small 
amounts  paid  preclude  the  idea  that  they 
were  furnished  to  invest  in  any  one  lot  or 
parcel  of  land,  and  we  know  of  no  law  or 
principle  of  equity  under  which  a  li«i  could 
be  impressed  upon  this  lot  for  the  aggregate 
of  the  sums  furnished. 


•Vor  oUtar  cum  m*  sam*  topic  an4  awttoa'MUUBBR  U  Dm.  *  Am.  Digs.  UOI  t0  dat*.  *  Ropsrtw  ladMSs 
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The  nearest  tbe  evidence  comes  to  staowing 
any  connection  with  this- Ibt . 'add  ttie^motaey 
of  the  Ohrist<9liera  1b  fotrnd  In  fbe  testlinony. 
of  reepoadent  He  says:  "He  CKuppler]  told; 
me  that  mon^  of  mine  went  on  a  note  that 
they  owed  that  was  on  the  house,  that  be 
never  got  the  money  out  of  the  bank,  tbe 
bank  held  It,  and  that  money  went  on  a 
note  that  they  owed  that  wns  against  the 
bomBe"— meaning,  we  take  It,  that  Kuppler 
had  borrowed  money  from  some  bank  to 
make  a  payment  on  tbe  property,  and,  when 
the  note  became  dne,  they  borrowed  money 
from  the  Christophers  to  take  It  up.  As- 
suming tfaU  to  be  tbe  fact,  we  know  of  no 
lien  thereby  Impressed  upon  the  property.  If 
Harrlette  Im  Cherry  was  not  the  wife  of 
George  W.  Kuppler  on  May  18, 1906,  then  the 
deed  to  her  Invested  ber  with  the  title  to  the 
property.  If  she  was  the  wife  of  George  W. 
Knm>ler  by  reason  of  the  marriage  at  Van- 
couver, B.  C,  on  March  5,  1906,  then  tiie 
quitclaim  deed  ftom  George  W.  Kuppler  to 
her'  dated  May  26,  1906,  Invested  her  with 
his  community  interest,  and  she  then  became 
the  owner  In  her  separate  right  So  whether 
she  was  or  was  not  the  wife  of  George  W. 
Kuppler  from  and  after  May  '28,  1906,  the 
property  was  her  separate  property,  and  the 
deed  from  her  to  appellants  Invested  them 
with  fnU  atle. 

It  Is  urged  that  appellants  purchased  with 
full  knowledge  of  the  respondent's  mortgage, 
^at  Is  true,  but  su(ii  knowledge  could  not 
add  anything  to  the  character  of  the  Hen 
r^resented  by  such  mortgage.  It  Is  likewise 
true  that  respondent  took  his  mortgage  with 
knowledge  «f  the, title  in  appellants'  grantor, 
so  that  the  equities  are  equal.  Inasmuch 
a»  Q«org»  W.  Kuppler  bad  no  interest  In  tiie 
property  on  Maj^  26,  lOOSi,  bis  ibortgage  to 
r«ipond«»t  on  that  day  could  not  create  an^ 
lien  or  Inotunbrance  upon  the  i««perty. 

It  ir  Best' urged  that  the  value  of  the  prop- 
erty WW  >7,'600,  that  ai^lanu  purchased 
f or  |d,200,  aaod  it  must  bave  been  that  the 
remaining  fl^OO  was  Intended  to  oovei-  the 
mc^tgsee  of  xeapondent  It  is  true  tba  wit- 
nesses for  respondent  testify  tbe  property 
was  worth  $7,500,  while  appellants  testify 
that  full  value  was  paid  for  tbe  property, 
and  «e,«a)inot  find  ^ni' itlift'TTidcnce  that 
anpellaats  nade.tbetr  p.arch«sip  wAtl^aiu!  in- 
tenUon  of  paylatr  fiespendBut's  mortgage  O  ? 

Neither  -  does  the  fart  that  appellants  re-' 
talned  fiiOO  fbv  tb»  purpose  of  contesting- rev 
spisndentfs  mortgage  prove  that,  they  thereby 
snbjeeted  thsmiaelves  to  its  Hen.-  Sadi  fact 
rather  wotild  pdove  that  they  did  atrt  recog- 
nlsetUe  lien<iQf  tbe  mortgage.  'But,  iitaetaucfa 
as'lt  baa  been  given  by  George  W.  Kuppler, 
it  was  incumbent  upon  the-KuppIers  to  pay 
tbe  cost  of  removing  It  as  a  dond  tspon'  tbe 
tifle,  or  defending  any  action  that  might  be 
brought  for  its  foreclosure.       '   ' 


• '  ^eate  thelfeforeof  thei  (>plnIob  thatr  tb* 
couit  below  was  in  error  in  entering  its  de- 
cree adjudging  th6  sum  of  |l,306i  with  ki- 
terest  aMl  attorney's  te6,  to  be  a  specific 
lien  npon  tbe  lot  in  controversy,  and  decree- 
ing a  foreclosure  and  sale,  and  to  that  ex- 
tent tbe  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  with  instructions  to 
enter  a  decree  in  accordance  with  the  views 
herein  expressed.  , 

BUDKIN,  C.  J.,  and  OHADWICK,  and 
GOSB,  33.,  concur.  FULLBRTON,  J.,  con- 
curs in  the  result 


KBANE  V.  CITY  OF  SEATTLE. 
(Supreme  Court  of  Washington.    Nov.  12,  1909.) 

i.   MUJTICIPAI,  COBPOBATIONS  (|  800*)— InJXTBT 
TO    PEDESTBIAN  —  DEPECTIVB    STDEWAIiK  — 

Pboximate  Cattbb. 

Where  plaintiff,  walking  en  a  sidewalk  with 
her  father,  was  thrown  into  a  bole  in  it  by  a 
bicycle  striking  ber  father  and  he  l>eing  thrown 
against  her,  the  hole,  but  for  whidi  m«  would 
not  have  been  injured,  was  a  ptozimate  cause 
of  her  injury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  IfftO;  Dec.  Dig.  | 
80O.»] 

2.  Damages  (|  132*)— Pebsowai  IwjtntT— Bx- 

CBSSIVE  Vebdict. 

A  verdict  of  ^,000  for  injury  to  a  woman 
85  years  old,  earning  $25  per  montti,  she  losing 
thereby  several  months'  time,  and  being  put  to 
an  expense  of  $320  for  doctois  and  medicine, 
and  being  compelled  to  have  part  of  an  ankle 
bone  removed,  cannot  be  disturbed  as  excessive, 
in  view  of  evidence  that  the  injury  is  permanent. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  S7T ;   Dec.  Dig.  8  132.*] 

3.  Tbial  (8  S49»)— SUBMISSION  of  Speciai.  In- 

TEBBOQATOBIKS— DIBCBETION. 

Whether  special  Inteirogatories  shall  be 
submitted  to  the  jury  is  wholly  in  the  discretion 
of  the.  trial  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  824;    Dec.  Dig.  8  349.*] 

Department  1.  Appeal  from  Superior 
Coiurt,  King  County ;  R.  B.  Albertsqn,  Judge. 
'  Action  by  Ida  Keane  against  tbe  City  of 
Seattle.  Judgment  for  plaintUI.  Defendant 
appeals.    Afflrmed; 

Scott  Calhoun  and  James  E.  Bradford,  for 
appellant  Million  ft  Bouser  and  George 
Frl^d,  for  respondent 

CHADWIOK,  J.  There  is  no  dispute  as  tcf 
tb^  facts  In  this  case.  Plaintiff  and  her  fa- 
ther were  walking  upon  the  sidewalk  in  tbe' . 
city  of- Seattle,  when  she  heard  the  ringing 
ef  a  bicycle  bell.  She  took  her  father,  who 
was  quite  old,  by  the  arm,  to  draw  him  Uy 
one  side  td  aU<Mv  the  bicycle  to  pass.  At  that 
moment  the- bicycle  struck  plalntifTs  father, 
throwing  him  to  the  ground.  He  fell  against 
platntltr,  who  In  turn  fell,  but,  as  she  did  so, 
st^tiped'  in  a  bole  occasioned  by  a  missing 
board  in  the  sidewalk,  and  broke  bet  ankle. 


•To*  other  ciM«a  se*  mom  topio  and  ■•ctlOS'  MUHBEIR  In  Dec.  ib  Am.  Digs.  1907  to  dat«k  *  Raperter  ladaxe^ 
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From  R  jadgmeot  in  favor  of  plaintiff  in  tbe 
sum  of  $8,000,  the  dty  has  appealed,  raiatn^ 
the  following  queatlona  of  law:  The  legal 
snflBdency  of  the  evidence;  the  refusal  of  the 
court  to  give  certain  Instnictlona ;  ezoesslve 
damages ;  and  the  refusal  of  the  court  to  sub- 
mit some  special  Interrogatories  to  the  Jury. 

Under  the  first  assignment,  appellant  seeks 
to  throw  the  case  within  the  rule  that,  If 
an  injury  may  have  resulted  frmn  one  of  two 
causes,  for  one  of  which  the  party  charged 
would  be  liable,  bat  iiefe  for  the  other,  then 
no  recovery  can  be  had.  That  this  is  a  fixed 
principle  of  law  there  can  be  no  doubt;  but, 
in  our  opinion.  It  can  have  no  application  to 
the  case  at  bar.  As  we  understand  that  rule, 
it  cannot  be  invoked  unless  there  is  uncer- 
tainty and  doubt  between  two  distinct  causes 
separately  Initiated.  But  where  one  suf- 
fers an  injury,  and  it  appears  that  the  acts 
of  negligence  are  concurring,  but  one  Is  re- 
mote and  the  other  Immediate,  or  In  other 
words,  the  actual  injury  complained  of  would 
not  have  occurred  but  for  the  cause  initiated 
by  the  defendant,  that  is  held  to  be  the  prox- 
imate cause,  and  recovery  is  allowed.  The 
missing  board  was  clearly  the  efficient  cause, 
without  which  plaintiff  would  not  have  bro- 
ken her  ankle.  Bskildsen  v.  Seattle,  29  Wasjtt. 
583,  70  Pac.  64.  The  court  very  carefully  in- 
structed the  Jury  that  they  must  find  that  re- 
spondent was  Injured  in  consequence  of  the 
missing  plank,  or  she  could  not  recover.  The 
finding  of  the  Jury  is,  therefore,  determinative 
of  the  question  of  proximate. cause,  and  can' 
not  be  dlstitrbed.  Hoveland  v.  Hall  Bros.. 
etc.,  Co.,  41  Wash.  164,  82  Pac.  1090;  Gray 
V.  Washington  Water  Power  Co.,  27  Wash. 
713,  68  Pac.  360. 

It  is  further  contended  that  the  damages 
awarded  are  excessive.  The  evidenee  shows 
that  respondent  was  SS  years  old  at  the  time 
the  accident  occurred;  that  she  was  pu  to 
an  expense  of  $320  for  doctorts  bills  hnd 
hospital  fees;  that  she  lost  several  months' 
time ;  that  she  was  engaged  in  domestic  serv- 
ice, and  capable  of  earning  $25  p<»r  montbi; 
that  she  was  compelled  to  undergo  an  otien- 
tion,  wherein  some  part  ot  the  ankle  bone 
was  removed;  and  there  is  some  evidence 
to  show  that  the  injury  Is  permanent  Under 
th«  facts  disclosed,  while  the  verdict  Is  sub- 
stantial, we  cannot  say  ejt  a  matter  of.  law 
that  it  is  not  sustained  by  the  evidence^  and 
we  therefore  decline  to  reduoe  It  , 

The  court  refused  to  submit  certain  Inter- 
rogatories to  the  jury.  Error  cannot  be  pred- 
icated upon  this  assignment  This  court  .has 
so  frequently  held  that  the  submission  of  spe- 
cial Interrogatories  to  the  Jury  is  wholly  with- 
in the  discretion  of  the  trial  Judge  that  no 
citation  of  authority  is  necessary. 

Judgment  affirmed. 

RUDKIN.  C.  J.,  and  FULLERTON,  GOSB, 
and  MORRIS,  JJ.,  concnr. 


7BMO  et  aL  V.  TOURIST  HOTBL  GO. 
(Snpreme  Contt  of  Waskingtta.    Nov.  10, 1909.) 

1.  Appeal  and  Easoa  (f  347»)— Time  tor  Pe«- 
rEcrine  APrSAi/— Final  JvoawaiT—EaTor' 

PEL. 

Where  a  judgment  is  entered  by  the  clerk, 
and  later  a  motion  fbr  new  trial  Is  made  and 
denied,  and  thereafter  a  new  Jndgment  Is  entered 
by  the  court  on  motion  of  the  suocasafai  par^, 
not  only  is  he  estopped  to  deny  that  It  is  the 
final  jnagment,  bat  it  vacates  and  supersedes  tha 
former  judgment,  so  titat  time  for  perfecting  ap- 
peal .  tuns  from  the  later  jn^gmest 

{Ed.  Note.— For  other  cases,  see  A«p«al  and 
Error,  Cent.  Dig.  |  1897;  Dea  Dig.  I  347.*] 

2.  I>AHDL0SD  AND  TENANT  ^  Iffl*)     fiTtnM 

Implied  Right  op  Way. 

A  lease  of  a  room  in  a  hotel,  to  be  osed 
at  a  restamrant,  the  room  fronting  and  having 
it^  entrance  on  a  street,  and  being  connected 
with  the  rotunda  of  the  hotel  by  a  doorway, 
does  not  carry  by  necessary  Implication  the  right 
to  nse  the  door  into  the  rotunda ;  a  right  of  way 
by  implication  arising  only  from  necessity,  and 
never  from  oonyeniwice. 

[Ed.  Note.— Fbr  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  |  438;   Dec.  Dig.  |  124.*J 

,8.  Damages  (I  1*)— Definition. 

"Damages,''  briefly  defined,  means  compen- 
sation for  the  legal.  In jnry. 

(Ed.-  Note.— For  other  eases,  see  Damages, 
Cent  Dig:  i  1;   Dee   Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1812-1820;  vol.  8,  pp.  7625,  7626.] 

4.  Damages  ({  18S*)— Evidence. 

While  a  verdict  for  damages  mnst  not  rest 
on  speoalatfon  «v  coDje«turS°  damages  need  not 
be  shown  with  precision  and  accuracy  bat  only 
approximately;  .,so  that  it  appearing  that  tha 
lessor  of  a  room  in  repairing  the  building  tore 
np  part  of  the  floor  Oi  the  roan:  and  tore  the 
paper  and  broke  the  plaatecing,  and  that  the 
tenant  in  repairing  expended  $500  or  $000,  halC 
of  which  expense  ne  estimated  was  required  on 
account  of  the  acts  of  the  landlord,  this  Will 
sustain  a  Verdibt  for  $230. 

■[Ed.  Note.— For  other  eases,  see  Damagesb 
Cent.  Dig.  f  511 ;  Dec.  Dig.  |  188.*] 

Departments  Appeal  from  Buperlw  Oowrt, 
King  County,  R.  B.  AlbertsoB,  Jndge. 

Action  by  John  Jemo  and  aBottaer  against 
tha  Tourist  Hotel  Company.    Jndcment  tor 
plalntim^  Defendant  api>eals.   ICodifled  aii4  ' 
remanded,  with  directiona. 

Hughes,  KcUlcken,  Dovell  ft  Ramsey,  for 
appellant.  John  Ei  Ryan  and  O.  K.  Poe,  for 
respondents. 

OOSE,  3.  The  appellant  owns  and  ot>6r^ 
ate#  the  Tontlat  Hotel,  situate  or  the  comer 
6f  Occidental  aveirae  and  Main  street  in  the 
city  of  Seattle,  and  fronting  on  Occidental 
avenae  Ou  April  1.  1905^  iJta  predeoesaors 
in  title  leased  to  respondents  for  the  term  ot 
three  years  a  roam,  to  be  used  as  a  reataa- 
rant  on  the  grotmd  fioor  of  the  hotel  build- 
ing, adjoining  the  rotunda  of. the  hotel  and 
connected  therewith  by  a  doorway,  and  front- 
ing and  having  its  entrance  on  Main  street. 
It  waadeeoribed  in  the  lease  as  "the  room 
situated  on  .the  ground  floor  of  196  Main 
street"     The  respondents  entered  into  the 
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poasesston  of  the  IabmA  pttmAaeK,  and  began 
and  continued  to  condnet  a  reatanrant  tliet«- 
In,  with  the  sligbt  interruption  beraaftcr  noi- 
tlced,  until  the  expiration  of  the  lease.  In 
November,  1906,  the  appellant  closed  tlie 
doorway  between  the  hotel  rotnnda  and  the 
restaurant.  After  the  expiration  of  the  lease 
the  respondents  commenced  this  action,  seek- 
ing to  recover  damages  on  two  coants.  The 
first  cause  of  action  is  predicated  on  the  loss 
of  patronage  arising'  from  the- closing  of  the 
door  between  the  hotel  rotunda  and  the  res- 
taurant The  second  cause  of  action  pro- 
ceeds from  certain  alleged  injuries  to  the  In- 
terior of  the  restaurant,  caused  by  the  appel- 
lant in  repairing  and  changing  the  hotel 
building.  The  appellant  demurred  to  the 
first  canso  of  action  npon  the  ground  that  iti 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  aotion.  The  demurrer  being  over- 
ruled,  issue  was  jolneA  and  the  cause  tried 
to  a  Jury,  resulting  In  a  verdict  for  respond- 
ents on  both  causes  of  actlMi,  npon  wbteh  a 
Judgment  was  entered,  from  which  this  ap- 
peal was  talcen.  At  the  close  of  the  case,  the 
appellant  moved  the  co«rt  to  instruct  the 
Jury  that  tlTere  co«ld  be  no  recovery. 

The  respondents  have  moved  to  dtamlsff 
the  appeal  because  the  appeal  bond  was  not 
given  or  filed  within  S  days  after  the  service 
and  filing  of  the  notice  of  appeal,  nor  within 
90  days  after  the  motion  for  a  new  trial  was 
denied.  The  record  shows  that  the  verdlet 
was  filed  January  13,  WOO;  that  a  motion 
for  a  ncnr  trial  was  filed  January  15tt,  de- 
nied January  aoth,  and  a  Judgment  readeied 
upon  the  vevdlot  en  the  motion  of  the  re< 
qMndents  February  8d,  and  filed  February 
4th.  The- notice  of  appeal  and  the  appeal 
and  supersedeas  bond  weiis  served  and  filed 
May  8d.  Upon  the  record  this  appeal  wa» 
taken  within  the  90  days  provided  by  lawj 
2  BaUlnger's  Ana.  Codes  ft  8t  16502  (Ptorce's 
Oode,  1 10S0>. .  However,  the  respondents  as- 
sert that  the  clerk,  at  onoe  entered  a  Judg- 
ment as  provided  by  law  (Laws  1908,  p.  285, 
c.  148,  I  1);  that. on  February  9th  the  notice 
of  appeal  was  filed  and  a  defective  bond  filed 
the  following  day;  that  the  second  notloe  of 
appeal  and  the  appeal  bond  were  servbdand 
filed  more  than  90  days  after  th»  denial  ef 
the  motion  for  a  new  trial,  but  within  90 
daya  after  filing  the.  la^t  Judgment  We  wfil 
aasume  the  record  to  be  as  tbe  respondents 
state,  and  the  qaestlon  then  presented  by  tue 
motion  la  whether  the  thne  for  taking  an  ap> 
peal  commenced  to  ran  on  January  30th,  when 
the  motion  was  denied,  or  on  February  4tli, 
when  the  last  Judgment  was  entered.  If  tiie 
appeal  was  fr<nn  the  Judgment  entered  by 
the  <derk,  then  It  should  be  dismissed  for 
two  reasons:  (1)  Because  not  taken  within 
90  days  from  the  denial  of  the  motion; 
<2)  because  the  notice  of  appeal  states  tbat 
It  la  taken  from  the  Judgment  enteced  Feb- 
ruary 4th.  We  have  seen  that  the  last  Judg> 
ment  recites  that  It  was  rendered  on  the  mo- 
tion of  the  respotHlAutSk 


In  Htenog  T.  Palatine  Ins.  Co.*  libd.,  8S 
Wash.  611,  79  Pac.  287,  we  held  that,  when 
the  respondent  ca^Hed  the  later  Judgment  to 
be  entered,  he  estopped  himself  from  assert- 
ing that  It  was  not  the  final  appealable  one. 
HoweTsr,  the  respondents  assert  that  a  dif- 
ferent view  was  taken  bi  the  later  case  of 
€hUcott  V.  Olobe  Navigation  Company,  49 
Wash.  902,  96  Pac.  264.  In  this  case  the 
clerk  entered  a  Judgment  on  the  day  the  ver- 
dict was  returned.  Thereafter  a  motion  for 
a  new  trial  was  denied.  One  month  later  a 
Judgment  was  oatered  at  tbe  Instance  of  the 
losing  party.  We  held  that  the  defeated  par- 
ty could  not  extend  the  tfane  for  taking  an 
appeal  by  having  a  subsequent  Judgment  en- 
tered. It  was  not  the  Intention  of  the  court 
to  modify  the  rule  announced  In  the  Herzog 
Case,  as  Is  shown  fay  tiie  reascos  stated  tai 
the  opinion  and  the  fact  that  the  case  was 
not  referred  to.  We  think  that,  where  a  Judg- 
ment has  been  entered  by  the  clerk  and  latet 
a  motkm  for  a  new  trial  made  and  denied 
and  a  new  Judgment  entered  by  tbe  court 
upon  tbe  motion  of  the  sneoessful  party,  he* 
la  not  only  estopped  to  deny  that  It  Is  tbe 
flmal  Judgment,  but  that  In  etCect  It  vacates 
and  supersedes  tbe  former  Judgment'  The 
motion  ts  therefore  denied. 

Upon  tbe  first  cause  of  action,  we  find  that 
the  lease  did  not  in  terms  Include  the  right 
to  use  tbe  door  between  the  rotnnda  of  the 
hotel  and  the  rsstaorant  If  the  right  exlste 
at  all,  It  arises  by  necessary  Implication. 
Wa  have  seen  that  the  restaurant  fronted; 
and'  had  Its  entrance,  on  Miala:  street  A 
rigtat  of  way  by  ImpUcatlaa  arise*  only  firom 
necessity,  and  never  from  ctmvenlMKsa  If 
it  exists  in  the  instant  case,  U.  mast  Ket'  19- 
oa  the  fact  that,  tbe  doorway  was  necessary 
to  th&  beneflitlal  use  and  enjoyment  of-  tbs 
dsmlacd  premises.  It  is  miged  that  theclos* 
lag  of  the  door  lost  the  respondents  a  aon< 
aiderable  patronage  whloh  had  theretofore 
p«ssed  frwtt'  the  lobby  «t  fiie.hotel  Into  tbe 
restausantf  famishing  a  substantial  part  of 
rcspoadenta'  business,  and  tbat  appellant  is 
llaMoiln  damages  for  this  loss.  Stated  la  the 
fewest  waids»  the  contention  means  tilat  the 
tcspondetits  had  a  sight  of  way  tbrough  the 
door  into  and  through  the  lobby  of  the  hotel, 
and'  through  Its  main  entrance  as  well,  as  an 
eaaemait  appurtenant  to  the  restaurant,  and 
that  the  appelant  was  required  to  malntaia 
and.  operate  the  hotel  as  a  hotel  daring  the 
Ute  of  the  lease.  The  full  efFect  of  the  le- 
spondeatB'  position  ts  that  the  hotel  was  a 
servient  estate,  and  that  the  appellant  owed 
them  an  Implied  dnty  to  carry  on  a  hotei 
business  so  as  to  furnish  them  custoraers, 
without  regard  to  the  effect  npon  it  or  its 
property,  for  the  loss  alleged  was  that  they 
no  longer  receive  the  patronage  of  the  guests 
of  the  hotel.  It  would  seem  that  the  bare 
Statement  of  the  contention  demonstcatea 
its  fallacy.  If  fbe  appellant  is  liable  in  dam- 
ages for  closing  the  door  In  question.  It  would 
bare  been  liable  if  it  had  dosed  the  front  door. 
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That  thb  doorway  was  a  eonTenience  to  re- 
spondenta  none  will  deny,  bnt  It  was  not 
necesBary  to  the  boie&cial  enjoyment  of  the 
property,  and  was  therefore  not  an  appart»- 
nance.  Gases  may  arise  In  which  the  ques- 
tion ef  «n  apportenanoe  is  one  of  mixed  law 
and  fast,  bnt  In  this  case  It  is  clearly  one  of 
law.  The  respondents  urge  that  the  court 
would  have  been  justified  as  a  matter  of  law 
in  instructing  the  Jury  that  the  doorway  was 
necessary  to  the  beneficial  use. of  the  prop- 
erty, and  that,  therefore.  It  was  Included  In 
the  lease  as  an  appurtenance  to  the  restaa- 
raat  We  agree  with  them  that  the  deter^ 
mtnation  of  the  question  was  one  of  law,  bnt 
disagree  with  them  as  to  the  farther  part  of 
their  contention.  Our  view  is  supported  by 
the  f4dlowtng  cases:  Ward  t.  Robertson,  77 
Iowa,  ise,  41  N.  W.  603;  Wallier  y.  Clifford, 
12S  Ala.  67,  29  South.  S8S,  8B  Am.  iSt  Rep. 
74;  Cummlngs  v.  Perry,  169  Mass.  ISO;  47 
N.  E.  618,  88  L.  R.  A.  148 ;  Gale  t.  Heclcman, 
16  Misc.  Rep.  376,  38  N.  Y.  Supp.  86;  Patter- 
son T.  Graham,  140  111.  681,  90  N.  E.  400; 
OUver  T.  Diddnson,  100  Mass.  114;  HiU  y. 
Sholts,  40  N.  J.  Bq.  164;  Barrett  y.  Bell,  82 
Mo.  110,  62  Am.  Rep.  361;  Howdl  y.  McOoy, 
8  Rawle  (Pa.)  256;  In  re  Mayor  of  New 
Yorit,  83  App.  DlT.  618,  82  N.  T.  Supp.  417. 
In  the  Wallter  Case  tlie  efwner  of  certain 
pruperiy  leased  to  another  a  part  of  it, 
known  as  the  Florence  Hotel  building,  In- 
dodtng  the  hotel  rotunda  therein,  for  occn- 
IMBcy  as  a  hotel,  ^oeptlng  therefrom  cer^ 
tain  stores  In  the  building.  Prior  t»  the 
lease  he  had  leased  to  another  certain  por- 
tions of  the  building,  Indndlng  the  saloon 
and  billiard  hall,  agreeing  that  all  doors  be- 
tween the  hotel  and  the  last  described  i«op- 
erty  should  be  Icept  open  for  the  nse  of  the 
latter  lessee.  The  hotel  building  was  built 
especially  for  hotel  purposes,  and  the  saloon 
and  lilUlard  hall  were  accessible  fh>m  the 
hotel  rotunda  by  means  of  doon.  A  door 
opened  from  the  saloon  to  the  street,  and  the 
billiard  hall  could  only  be  reached  by  pass- 
ing through  the  saloon  or  the  hotSI  4X>rrld<ir, 
and  only  through  the  latter  when  the  former 
was  closed.  The  lessee  of  the  saloon  and 
the  bllUaid  hall  asserted  that  the  lessee  of 
the  hotel  toolE  the  lease  with  knowledge  of 
such  facts  and  sul>ject  to  an  easement,  and 
sought  to  enjoin  'the  latter  from  closing  tlie 
doors  leading  from  the  rotunda  into  the  bil- 
liard hall.  A  temporary  Injdnctlon  was  grant- 
ed, and  later  was  dissolved  on  the  ground 
that  no  easement  or  right  of  wtcy  had  been 
reserved  by  implication  or  otherwise.  On 
appeal  the  decree  was  affirmed,  on  the  ground 
that  the  facts  did  not  disclose  an  Implied 
easement.  The  court  said  that  the  saloon 
and  billiard  hall  were  easily  accessible  from 
the  street,  and  that  the  way  claimed  was  not 
a  way  of  necessity  but  merely  of  conven- 
ience, and  that  an  Implied  easement  ooaM 
only  arise  from  necessity.  In  the  Ward  Case 
certain  wholesale  druggists  ttad  leased  the 
north  part  of  a  block  fronting  on  a  street  in 


whieh  to  carry  ositbelr  business.  The  leseor 
owned  the  entire  blMk,  the  south  side  of 
which  was  bounded,  by  another  street,  upon, 
which  there  was  a  line  of  railroad,  and  which 
had  been  leased  to  another.  The  lessees  of 
the  north  rooms  dalmed  a  right  of  way 
through  the  south  room  to  the  railroad  street, 
for  the  purpose  of  unloading  freight  and  car- 
rying it  through  the  south  roo<n,  th«ice 
through  a  doorway  leading  to  their  place  of 
business,  as  an  easement  appurtenant  to  the 
use  of  their  prvverty.  The  court  held  that 
the  right  claimed  was  only  a  convenieuce, 
and  not  necessary  to  the  beneficial  use  and 
enjoyment  of  thdr  property,  and  that  it  could 
not  arise  by  implication.  In  the  Gale  Case 
the  plaintiCC  had  let  to  the  defendant  an 
apartment  on  the  second  story  of  a  building, 
known  as  the  Hotel  San  Remo.  At  the  time 
the  lease  was  made  the  lessor  carried  on  a 
restaurant  in  the  same  building  with  the  de- 
mised apartment,  but  the  lease  was  silent  as 
to  the  restaurant  The  leasee  racated  and 
refused  to  pay  rent,  because  the  restaurant 
liad  deteriorated  In  appointments,  manage- 
ment, and  purreyance.  Upon  the  trial  evi- 
dence tending  to  show  the  existence  of  the 
restaurant  and  its  deterioration  was  admit- 
ted. Upon  appeal  it  was  held  that  the  evi- 
dence was  Incompetent  and  irrdevant,  and 
the  Judgment  was  reversed. 

The  respondents  cite  and  rely  upon  Lind- 
bloom  V.  Berkman,  43  Wash.  856,  88  Pac.  567, 
Snow  V.  PuUtzer,  142  N.  Y.  263,  36  N.  B.  1059. 
and  Kitchen  Bros.  Hotel  Co.  y.  Philbin,  2 
Neb.  (Unof.)  340,  96  N.  W.  487.  In  the  Und- 
bloom  Case  the  appellants  leased  to  the  re- 
spondents the  second,  third,  and  fourth  floors 
of  a  building- located  at  the  comer  of  Occi- 
dental avenue  and  Washington  street  In  the 
elty  of  Seattle,  to  be  used  as  a  hotel  and 
rooming  honsB,  reserving  the  right  in  the 
lessors  to  chatage,  alter,  or  repair  the  stair- 
way leading  to  the  leased  premises  on  Occi- 
dentnl  •  av«nue.  The  only  entrance  to  tlw 
leased ; premises' was  tme  from  Occidental  ave- 
nue through  a  large  abd  attractire  hall  to 
the  eleivator.  At  the  time  Of  the  execution  of 
tbe.'leaae  Qie  hall  was  vnoccupled,  Imt  Iftere- 
after  the  appellants  let  a  part  of  the  hallway 
ta  ai  fandcster  who,  over  tlie  objection  of  the 
respondents,  entered  therein  with  his  wares 
and  greatly  Impeded  tlie  ingress  and  egress 
to  and  from  the  leased  premises.  Later  they 
changed  the  stairway,  moving  it  from  near 
the  center  of  tlie  hallway  to  one  side,  and 
from  time  to  time  tlierenfter  leased  the  space 
thns  made  to  hucksters  and  dealers  In  cheap 
wares,  and  left  them  in  possession  until  for- 
I^dden  by  an  injunctive  order  of  the  trial 
court  This  court  held  that,  while  the  hall 
was  not  a  part  of  the  second,  third,  and 
fourth  floors,  It  was  the  only  soeans  of  going 
to  and  from  them,  and  that  it  passed  as  so 
appurtenance  to  the  property  leased.  In  the 
Snow  Case  a  party  erected  'a'  seven-8to«7 
building  in  the  city  of  New  York.  Subse- 
quently another  person  erected  an.  adjointi^ 
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roun^Btorjr  buildtng,  anfl  sHU  later  another 
owner  erected  another  adjorning  bulldin^'^ 
thus  making  three  bandings  In  one  blo<%, 
each  having  independent  walls.  Snbseqtient- 
ly  the  flrat  bnllder  acquired  the  three  prop- 
«rtie8  and  converted  them  Into  a  hotel  called 
Fren<*'s  Hotel ;  the  three  being  used  together 
as  one  bnddtng.  Thereafter  the' owner  6t  the 
entire  property  leased  the  first  story  of  the 
towr-story  hnlldlng,  and  then  conveyed  the 
entire  property,  describing  It  as  l^rench's  Ho- 
tel, subject  to  the  lease.  Thereafter  the  own- 
er tore  down  the  fotir  upper  stories  In  thfe 
fieven-fltory  hnlldlng,  when  It  was  found  that 
the  wall  of  the  four-story  hnlldlng  was  sup- 
ported by  the  adjoining  wall  of  the  seten- 
•toty  balMing,  and  that  It  could  not  stand 
wltfaont  mch  support,  and  It  began  to  crack 
and  break,  and  there  was  imminent  danger  of 
Its  'falling.  Upon  discovering  this  fact  the 
owner  dlecontlnned  the  work.  Thereafter  the 
tma-«toty  bafldlng  was  condemned  by  the 
dty,  torn  down,  and  the  tenant  was  deprived 
of  the  bencfflt  of  his  lease  and  ousted  from  tbe 
pr«perty.  In  an  action  for  datnagea,  the  owner 
contended  that  the  tenant  was  not  entitled  to 
have  the  bnllding  In  which  his  store  vras  stts 
tiated  supported  by  the  adjoining  wan  of  the 
seven-story  building ;  that  there  was  ho  ease- 
ment in  that  wall  for  the  support- of  th«!  wall 
of  the  four-story  bnildlnft.  It  was  held  that, 
tf  the  wall  of  the  fonr^tory  buildta^  codld  not 
Htand  of  Itself,  then  the  temint  was  entitled 
to  the' support  of  the  wall  of  the  seven-story 
building;  that  the  two  Walls  constituted  the 
wall  of  the  leased  building,  and  that  the  own- 
er bad  no  right  to  remove  the  support  So  as 
to  drive  the  tenant  fr6in  his  store;  thttt  he 
had  no  more  right  to  remote  the  supporting 
wall  than  he  would  have  to  tear  down  the 
demised  building  or  remove' Its  roof.  These 
cases  'do  not  in  our  opinion  support  the  re- 
spondents' contention.  'In  the  Kitchen  Bros. 
Hot^  Co.  Ca^'lt  WAS  held  that.  'Where  the 
owner  of  a  hotd  leased  a  storero^tmupon  tht 
ground  floor  of  the  hotel  building  te  be  used 
as  a  ticket  broker's  ofAce,  the  room  fronting 
npon  and  having  r.  froiiit  dttor' opening  on  a 
street,  and  «I0O  a  ba(%  door  opening  Into  a 
hall  leading  to  the  hotel  rotunda,  theidoslnji 
of  the  latter  door  by  the  lesiior  was-  a  bteaCh 
of.  the  latplied  covenant  for'  qulcl  cnjoysieBt, 
and  rendered  him  liable  in.  damages.  We 
cannot  yield  our'  assent  to  the  view  announc- 
ed in  this  (Jase,  and  it  Is  not  in  harmony 'With 
the  other  auttioritles  to  'wMch  reference-  has 
bceh'  made.  We  think  the  conrt  overlooked 
the  vital  dlstlnctloii  bMween  neaessity  and 
convenience.  As  was  sold  In  Hill  T.'8hultis« 
40  N.  J.  Eq.  164:  "Since  the  parties  did  not 
adjudge  It  important  ^longfa  to  contract  '.re- 
specting the  use  of  this  platSorm  In  plain 
terms,  Is  the  necessity  so  strong  as  to  make 
the  demands  *  -  *  *  appear  reasonable?" 
We  think  not    The  guests  of  th«  hotel  could. 


by  passing  through  th^  main  hotel  entrance 
into  Occidental  avenue  and  around  the  corner 
a  few  stepis,  enter  the  respondents'  restau- 
rant The  first  cause  of  action  must  there- 
fore fail. 

Passing  to  a  consideration  of  the  second 
cause  of  action,  we  find  that  the  respondents' 
evidence  tended  to  show  that  the  appellant, 
in  repairing  the  hotel,  tone  up  the  floors,  tore 
the  paper  on  the  celling  and  the  walls;  and 
broke  the  plastering  of  the  restaurant  to  such 
an  extent  that  It  became  necessary  for  them 
to  close  the  restaurant  for  a  period  of  about 
17  days,  and  repair  the  Interior  at  an  expense 
of  $500  or  $600.  The  respondents  did  not 
produce  any  of  the  bills  pertaining  to  the  re- 
pairing, but  estimate  the  expenses  as  stated. 
The  verdict  was  for  $250  on  this  cause  of 
action.  '  The  appellant  urges  that  the  verdict 
was  based  on  speculation  and  conjecture,  and 
that  there  is  no  sabfitantial  evidence  to  sup- 
port It  "Damages,"  briefly  defined,  means 
compensation  for  the  legal  injury.  It  is  a 
word-  eaay  to  define,  bnt  often  exceedingly 
difficult  of  aptdlcation.  Whilst  it  is  true  that 
a  verdict  for  damages  must  not  rest  upon 
speculation  or  conjecture.  It  Is  likewise  true 
that  damages  need  not  be  shown  with  preci- 
sion and  accuiKcy,  bnt  -approximatdy.  Kme- 
gel  V.  Kitchen,  S3  Wash.  219,  74  Pac  dT3  In 
the  Instant  case  the  testimony  of  the  respond- 
ents makes  It  reasonably  certain  that  ^e 
walls  and  floor  of  the  restaurant  were  damag- 
ed by  the  negligence  of  the  appellant  and  It 
will  not  be  permitted  to  escape  liability  be- 
cause the  amount  of  the  damage  or  the  cost 
of  the  repairs  cannot  be  stated  with  exact- 
ness, It  snfHces  If  the  loss  sastained  can  be 
reasonably  -estimated  from  known  or  prov- 
ed data.  The  respondents  r^xiired  the  «nr 
tire  flo(W  and  walls  .at  an  expense  of  abmit 
$1,100.  They  estimated  that  about  one-half 
of  this  expense  ■^•as  required  on  account  of 
the  acts  of  the  appeUant.  Had  they  produced 
the  bills,  ISi^  would  only  have  -shown  the 
expense  as  an  eutl^et:^.  The  part  for,  which 
.the  appelant  should  fopipensate;  them  would 
BtlU  be  provable  only  by  estimate  and  cono- 
parlBon.  The  acconnts  have  been  lost.  Not 
taking  into  account- the  damages  claimed  for 
loss  of  profit  on  the  business,  Which  has  no 
basis  U  the, evidence  stronger  than  con- 
jecture, w.^  think  there  is  suSlcieat  evidence 
In  the  record  to  support  the  verdict  on  the 
second  cause  of  action^ 

The  Judgment  will  he  modified  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  enter  a  judgment  for  the  respondents 
^or  .$250,  with  Interest  from  the  date  of  such 
judgment  Th^  appellant  wUl  recover  Its 
costs. 

RtrnKIN.  C.  J.,  and  CHAP  WICK  anl 
FULLERTON,  JJ.,  concur.  MORRIS,  J.,  took 
no  part.'' 
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KWAPIL  T.  BEIX  TOWER  CO.  et  •!. 
(Sopmme  Ooart  of  Washington.    K«r.  9,  190d.) 

1.  PAnRSBBHip  (1 108*)— BrmjanNT— Nkcbs- 

BITT. 

Fartncn  coold  ^nly  recover  money  due 
them  from  one  of  the  firm  in  the  course  of  the 
firm  business  after  a  full  settlement  had  been 
made  and  the  amount  dne  ascertained. 

[EM.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i  167;   Dec.  Dig.  I  106.*] 

2.  COBPOBATIONS   (I   29*)  —  BZIBTKRCI  —  COR- 
FOBATIOKB  DK  FACIO— "COIJOB  OT  AFPAKENI 

Oboanization." 

Where  a  number  of  persons  act  as  a  cor- 
poration under  color  of  apparent  organization 
pursuant  to  some  charter  or  enabling  act,  their 
authority  to  act  as  a  corporation  cannot  be  <|ue»- 
tioned  collaterally,  and  "color  of  apparent  or- 
ganization" does  not  mean  a  full  or  substantial 
compliance  of  the  statute,  but  mei«]y  an  appar- 
ent attempt  under  the  law  to  perfect  an  or- 
ganization, followed  by  user. 

[Ed.  Kote.— For  other  cases,  see  Corporations, 
Cent.  Dig.  (  78;   Dec.  Dig.  i  29.*] 

3.  00BP0BATI0M8  (8  18*)  —  CORPORATIONS  Dl 
JUBE. 

Where  a  corporation  was  organised  pursu- 
ant to  statute  in  every  respect  except  that  it  did 
not  execute  its  articles  in  triplicate,  and  retain 
a  copy  in  its  oflSce,  there  was  a  substantial  com- 
pliance with  the  law  so  as  to  make  it  a  corpora- 
tion de  jure. 

[E^.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  53-59,  66-68;  Dec.  Dig.  {  18.*] 

4.  COBPOBATIOHB  (|  28*)  —  COBPOBAXIORt  DB 

Facto. 

A  corporation  organized  pursuant  to  stat- 
ute in  every  respect  except  that  its  articles  were 
not  executed  in  triplicate,  and  one  copy  retained 
in  its  office,  was  at  least  a  corporation  de  facto 
where  the  organization  was  followed  by  user,  so 
that  its  corporate  existence  could  not  be  col- 
laterally attacked. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  28^  70;  Dec.  Dig.  i  2a*f 

6.  CoRPORATiona  (J  619*)— Actionb  Aoainbt 
Offickbb— SurFionifcrr  of  Evidkrce. 

In  an  action  against  a  corporation  to  re- 
cover for  services  rendered  it  under  an  agree- 
ment made  with  the  partnership  which  preceded 
the  corporation,  in  which  defendant  filed  a  cross- 
complaint,  for  monw  drawn  from  the  corporate 
treasury  by  plaintiff  in  excess  of  his  salary,  evii- 
dence  held  to  show  that  the  agreement  as  to  the 
amount  of  his  salary  was  as  claimed  by  defend- 
ant, and  that  plaintifF  had  drawn  a  certain  sum 
from  the  treasury  in  excess  thereof. 

[Ed.  Note.— For  other  cases,  see  CorpomUons 
Dec.  Dig.  t  519.*]  ^^ 

Department  1  Appeal  from  Superior 
Court,  King  County;  George  E.  Morris, 
Judge. 

Action  by  Frank  J.  KwaplI  against  the 
Bell  Tower  Compaity  and  others,  in  which 
the  defendant  named  flfled  a  cross-complaint. 
From  a  Judgment  dismissing  the  cross-com- 
plaint and  dismissing  the  complaint  as  to 
the  other  defendants,  defendants  appeal.  Re- 
versed as  to  defendant  named,  with  directions 
to  enter  Judgment  for  It,  and  affirmed  as  to 
the  other  defendants. 

Herr,  Bayley  &  Wilson,  for  appellavtB. 
John  E.  Ryan,  for  resix>ndent 


BUDKIK,  C.  X  In  the  early  part  of  the 
year  1903  the  plaintur  and  the  individual 
defendants  Bell,  Tower,  and  Kerr  formed 
a  copartnership  for  the  purpose  of  conduct* 
ing  a  general  brokerage  and  commission  bual- 
ness  Is  the  city  of  Seattle.  The  three  defend- 
ants named  contributed  $2,600  eacb  towards 
tlia  capital  of  the  firm,  against  which  the 
plaintiff  agreed  to  contribute  his  time  and 
services.  The  plaintiff  claims  that  be  was  to 
receive  one-fourth  of  the  profits  of  the  firm 
business  and  his  living  axpensea,  while  the 
other  members  of  the  firm  claim  that  he  was 
to  Receive  one-fourth  of  the  profits  and  a  fix- 
ed salary  of  $60  per  month.  The  terms  of 
the  agreement  as  to  the  plaintlfTs  salary  is 
one  of  the  questions  to  be  determined  on  tliis 
appeal  Tlie  bnsbiees  of  the  copartnerabip 
was  conducted  under  this  agreement  until  tlie 
latter  part  of  the  year  1906,  during  whicb 
time  further  contributions  to  the  firm  capital 
were  made.  Late  in  that  year  a  corporatioa 
was  formed  for  the  purpose  of  taking  over 
the  copartnership  business.  Articles  of  in- 
corporation were  filed  in  the  office  of  tl>e 
Secretary  of  State  and  in  the  office  of  the 
county  auditor  of  King  county,  and  the  cop- 
poratioB  paid  its  annual  license  fee  from  tbe 
time  of  its  incorporation,  but  it  seems  that 
the  articles  were  not  executed  in  triplicate, 
and  that  no  copy  was  retained  in  the  office 
of  tiie  eompany.  The  business  and  property 
of  tbe  copartnership  was  immediately  turned 
over  to  the  new  corporation,  and  the  plaintiff 
became  its  secretary  and  general  manager, 
continuing  in  that  position  until  late  in  tbe 
year  1906.  Thereafter  the  defendants  Tow- 
er and  Kerr  occupied  the  same  position  in 
succession.  The  present  action  was  instituted 
against  the  Bell  Tower  Company  an  alleged 
corporation,  and  Bell,  Tower,  and  Kerr  in- 
dividually, for  tbe  appointment  of  a  receiv- 
er, an  accounting,  and  for  general  relief.  In- 
asmuch as  the  plaintifiCs  CMnplalnt  was  dl»- 
missed,  and  no  appeal  has  been  prosecuted 
from  that  part  of  the  Judgment,  a  further 
statement  of  bis  case  Is  not  deemed  material. 
The  defendant  Bell  Tower  Company  filed  a 
cross-complaint  against  the  plaintiff,  under 
which  It  Bought  to  recover  the  sum  of  $2,459.- 
68,  alleged  to  have  been  withdrawn  from 
tbe  assets  of  the  corporation  by  the  plain- 
tiff. From  the  Judgment  dismissing  the  croas- 
complalnt,  the  present  appeal  is  prosecuted. 

No  findings  of  fact  were  made,  and  the 
record  does  not  dlscloae  the  reasons  or 
grounds  for  the  court's  decision.  If  there 
was  no  corporation  de  Jure  or  de  facto,  and 
the  respondent  and  the  individual  appellants 
are  still  copartners,  the  Judgment  dismissing 
the  cross-complaint  was  right,  and  must  be 
affirmed;  for  ic  that  event  tba  individual 
appellants  would  only  be  entitled  to  recover 
from  the  respondent  muHi  sum  as  might  be 
found  due  after  a  full  settlement  of  the  part- 
nership business,  and  no  such  settlement  has 
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been  made,  and  tbere  ia  nothlni;  In  tbla  record 
upon  which  a  settlement  could  be  decreed. 
If,  on  the  other  hand,  the  Bell  Tower  Com- 
pany 1b  a  corporation  de  jure  or  de  facto,  ond 
the  respondent  has  withdrawn  fnnds  from  Its 
treasury  to  which  he  Is  not  entitled,  we  see 
no  reason  why  Judgment  should  not  be  ren- 
dered In  faroT  of  the  corporation  on  its  coun- 
terclaim. We  deem  It  unnecessary  to  consid- 
er whether  the  Bell  Tower  Company  is  a  cor- 
poration de  jure,  so  that  It  could  defend 
against  a  quo  warranto  proceeding  Instituted 
on  behalf  of  the  state,  for  we  are  clearly  of 
opinion  that  It  Is  a  corporation  de  facto, 
and  that  its  existence  cannot  be  called  into 
question  collaterally.  "When  a  body  of  men 
are  acttng  as  a  corporation,  under  color  of 
apparent  organization,  in  pursuance  of  some 
charter  or  enabling  act,  their  authority  to 
act  as  a  corporation  cannot  be  questioned 
collaterally,  but  only  by  a  direct  proceeding 
In  the  nature  <rf  quo  warranto."  Taylor  ori 
Private  Corporation,  ||  1,  45.  "Color  of  ap- 
parent organization  under  some  Charter  or 
enabling  act,"  says  the  Supreme  Court  of 
Minnesota,  "does  not  mean  that  there  shall 
have  been  a  full  compliance  with  what  the 
law  requires  to  be  done  nor  a  substantial 
compliance.  A  substantial  compliance  will 
make  a  corporation  de  Jure,  but  there  must 
be  an  apparent  attempt  to  perfect  an  organ- 
ization under  the  taw.  There  being  such  ap- 
parent attempt  to  perfect  an  organization,  the 
failure  as  to  some  substantial  requirement 
win  prevent  the  body  being  a  corporation  de 
Jure ;  but,  If  there  be  user  ptirsnant  to  such 
attetapted  organization  It  will  not  prevent  Jt 
being  a  corporation  Se  facto."  Finnigan  r. 
Noerenberg,  52  Minn,  239,  63  N.  W.  1150,  18 
Ifc  R.  A.  778,  33  Am.  St.  Rep.  552.  The  only 
defect  pointed  out  in  the  organization  of  the 
appellant  company  was  a  failure  to  execute 
Its  articles  In  triplicate,  and  to  retain  one 
copy  In  the  office  of  the  company.  In  our 
opinion  there  was  a  substantial  compliance 
with  the  law,  and  the  appellant  company  Is  a 
corporation  de  Jure,  but,  in  any  event,  the 
attempted  organization  was  followed  by  user, 
and  the  existence  of  the  corporation  cannot 
be  Inquired  Into  in  this  collateral  jh-oceedlng. 
The  only  remaining  question  Is:  Did  the 
respondent  withdraw  money  from  the  treas- 
ury of  the  corporation  to  which  he  was  not 
entitled?  The  bboks  kepit  by  the  respondent 
show  that  he  withdrew  ?1,057.03  over  and 
above  one-fourth  of  th4  profits,  and  his  salary 
computed  at  $60  per  month,  and,  if  his  salary 
was  fixed  in  that  sum,  the  corporation  was 
entitled  to  Judgment  for  the  overdraft  The 
respondent  testified,  In  substance,  that  he 
gave  up  a  salary  of  $1,500  per  annum  In 
Montana  to  join  the  copartnetship,  that  he 
did  not  know  what  It  would  cost  to  live  In 
Seattle,  and  that,  while  $60  per  month  was 
suggested,  bis  copartners  expressly  agreed 
that  he  should  have  his  living  expenses  In  ad- 


dition to  one-fburth  ot  the  profits.  A  letter 
written  by  the  respondent  to  the  appellant 
Tower  shortly  before  the  formation  of  the 
copartnership  showa  that  the  respondent  was 
receiving  a  salary  of  $85  per  month  In  cash, 
his  room  free,  and  board  at  reduced  rates, 
which  would  make  his  monthly  salary  equal 
to  about  $100.  It  would  seem  improbable 
that  business  men  residing  In  another  state 
would  enter  into  so  flexible  and  indefinite  a 
contract  as  that  for  which  the  respondent 
contends.  He  kept  the  books  of  the  corpora- 
tion and  copartnership  himself,  and  entered 
his  salary  upon  these  books  at  $60  per  month. 
As  against  the  testimony  of  the  respondent, 
we  have  the  testimony  of  two  of  the  appel- 
lants who  were  present  whin  the  copartner- 
ship agreement  was  made.  Tbey  testify  ex- 
plicitly that  the  respondent  was  to  receive 
one-fourth  of  the  profits  and  $60  per  month, 
and  no  more.  A  third  witness  present  In 
Seattle  when  the  affairs  of  the  company  were 
under  discussion  testified  that  the  respondent 
stated  or  admitted  In  his  presence  that  $60 
per  month  was  the  salary  agreed  upon.  The 
last-named  witness  and  others  also  testified 
that  from  time  to  time  the  respondent  ad- 
mitted to  them,  or  In  their  presence,  that  he 
had  overdrawn  his  account  with  the  coriwra- 
tlon  to  the  amoont  shown  by  the  books  and 
promised  to  refund  the  same.  Under  this 
testimony,  we  have  no  hesitation  In  saying 
that  the  appellant  Bell  Tower  Company  Is  en- 
titled to  Judgrment  against  respondent  in  the 
snm  shown  by  hia  entries  In  the  books  of 
the  company. 

The  Judgment  of  the  court  below  Is  there- 
fore reversed  as  to  the  appellant  Bell  Tower 
Company,  with  instructions  t*  enter  Jnd^- 
ftient  In  Its  faVor  against  the  respondent  In 
the  sum  of  $l,057.0ff,  witb  Interest  and  costs. 
As  to  the  individual  appellants,  the  Judg- 
ment of  dismissal  Is  affirmed. 

CHADWIOKt  OOSB,  aad  FUUI^RTON, 
33.,  concur.  -■  MORRIS,  T.,  took  no  part 


PATTISON  T.  SBATTLO,  R.  *  &  BX.  CO. 
l|tSapr6m«  Court  uf  Wuhlngton.  Hov.  12, 1009^) 
1.  Releasb  (1 58")— •VAi.inrrT'-QnKSTioRs  Mm 

JOSY. 

In  an,  action  against  a  railroad  compat^ 
by  a  passpnger,  injured  in  a  collision,  where  it 
appeared  that  a'  physician  had  been  engaged  to 
treat  plaintiff  on  the  recommendation  o«  defend- 
ant's pbTsician,  and  was  paid  for  two  or  thr«e 
treatmenU  by  plaiptiff,  and  for  all  subsequent 
ones  by  defendant,  and  that,  on  the  untrue  rep- 
resentations of  that  physician  as  to  the  extent  Of 
plaintiff's  injuries,  and  on  his  urgent  request  for 
settlement,  plaintiff  signed  a  release,  it  was  for 
the  jury  to  determine  when  the  physician  first 
began  treating  plaintiff  at  the  Instance  of  de- 
fendant, and  as  to  whether  or  not  the  statements 
relied  upon  by  plaintiff  were  made  by  the  phy- 
ucian  after  he  was  employed  by  defendant. 

[Bd.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  {  114 ;   Dec.  Dig.  i  58.»] 
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2.  RKLKASB  (I  17*)-*-AVOlDAI»0E— .UwiNntW" 

TIONAL   MI8EEPBE8ENTATION   BY  PhTSICIAN. 

The  fact  that  a  physician  ma^  have  unin- 
tentionally misrepresented  to  an  injnred  person 
his  true  condition  would  not  of  itself  prevent 
the  avoidance  of  a  release  of  liability  for  the 
Injury  if  such  representations  were  untrue,  were 
made  in  the  interest  of  the  company  released, 
and  induced  the  release. 

[Ed.  Note.— Vor  other  cases,  see  Release,  Cent. 
Dig.  i  32 ;   Dec.  Dig.  {  17.*] 

8.  Rexeabk  ({  58*)— Yaliditt— QuxsnoHS  tob 

JUEY. 

Whether  such  representations  were  made  in 
the  interest  of  defendant,  and  whether  thpy  in- 
duced plaintiff  to  execute  the  release,  held  to  be 
for  the  jury  under  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  «  114;  Dec.  Dig.  J  58.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  JUdge. 

Action  by  O.  A.  Pattlaon  against  the  Beat' 
tie,  Renton  &  Southern  Railway  Cempany. 
Judgment  of  dlBmlssal,  and  plataitlff  appeals. 
Reveraed  for  a  new  trial. 

Robert  A.  Devers.  Hastings  It  Stedman, 
and  Mllo.  A.  Root,  for  appellant.  Morris  B. 
Sachs,  for  respondent 


.  .  PARKER,  J.  This  acUon  wa«  brought  to 
recover  damages  for  personal  Injurlee  al" 
leged  to  bav:e  been  austalned  by  idalatUC  la 
a  oolUaton  upon  defendant's  railway  on  Aor 
gust  fi,  -1906,-  while  rid}ng  as  a  pasaeoger  la 
one  of  its  cars,  resulting  from  the  negligent 
operation  of  tbe  cars..  Damages  in  the  sum 
of  $5,000  ia  claimed  by  plaintiff,  for  wblcb 
he  prajrs  Judgment  against  the  defendant, 
lesa  tbe  sum  of  $600,  which  he  acknowledges 
to  have  teen  paid  by  defendant  In  Ita  an- 
swer, after  denying  the  allegatlona  of  the 
complaint  as  to  tbe  cause  and  extent  of  the 
injuries,  tbe  defendant  as  as  affirmative  de- 
fense alleges.  In  substance,  that  on  tbe  ,3d 
day  of  October,  1906,  plaintiff  executed  and 
delivered  to  it  a  release  of  all  dalms  for 
damages  on  account  of  said  injuries,  wherein 
the  consideration  Is  recited  as .  being  "the 
sum  of  $600  and  treatment  till  cured  of  this 
trouble  by  C.  L.  Norbom,  medical  gynmast" 
Replying  to  this  affirmative  defense,  plaintiff 
alleges,  in  substance,  that  after  the  Injury 
defendant  sent  to  plaiBtiff  a  physician  and 
.said  Norbom,  medical  gymnast,  who  examined 
plaintiff  as  to  tbe  nature  and  extent  of  his 
Injury,  and  advised  him  that  his  injury  was 
not  of  a  serious  nature,  and  would  not  prove 
permanent ;  that  they  could  and  would  effect 
a  cure  within  six  months;  that  plaintUTs 
only  loss  by  reason  of  the  injury  would  be  the 
loss  of  his  time  during  the  period  necessary 
to  effect  a  cure ;  that  at  the  time  of  signing 
the  release  plaintiff  did  not  know  the  extent 
or  nature  of  his  injury,  and  had  no  means  of 
knowing  the  same  other  than  through*  the 
statements  of  said  physiclaa  and  gymnast; 
that  he  believed  such  statements  to  be  true, 
and,  relying  thereon,  be  algned  the  release; 


that  the  stateta^nta  aqd  represi^tfttiona  as- 
to  tbe  extent  and  nature  of  his  injury  were 
not  true,  and  wwe  made  for  the  purpose  of 
Inducing  plaintiff  to  aigu  the  release;  that 
plaintiff  took  treatment  of  said  Norbom  as 
directed  by  def^dant,  and  until  said  Norbom 
advised  him  that  be  could  not  be  cured,  and 
that  his  Injury  would  prove  permanent ;  that 
the  Bum  of  $600  was  received  by  him  upou 
these  conditions  only ;.  that  said  sum  is  gross- 
ly inadequate  to  compensate  him  for  his  inju- 
ry, and  that  said  sum  was  not  accepted  in 
full  for  the  injury  and  damages  actually  sus- 
tained, but  upon  tbe  statements  and  misrepre- 
sentations of  said  pbysiciaa  and  medical 
gymnast  acting  In  behalf  of  defoidant  The 
cause  proceeded  to  trial  before  the  court  and 
a  Jury.  Upon  the  close  of  tbe  evidence 
counsel  for  defendant  .moved  for  a  nonsuit, 
which  was  granted,  the  cause  dismissed,  and 
the  Jury  discharged,  from  which  dispoaltion 
of  the  cas»  plaiatlff  has  appealed  to  thbi 
court 

As  we  understand  the  contention  of  coun- 
sel for  the  respective  parties,  there  la  no 
question  raised  as  to  the  sufficiency  of  the 
evidence  to  carry  the  cause  to  the  Jury  upon 
tbe  merits;  the  argument  in  the  briefs  of 
both  parties  being. directed  only  to  tbe  suffi- 
ciency of  the  evidence  to  require  submis- 
sion to  the  Jury  on  tbe  question  of  whether  or 
not  the  release  set  up  as  a  defense  was  pro- 
cured by  misrepresentation  and  fraud.  It 
was  evidently  upon  the  theory  that  there  was 
not  sufficient  evidence  to  support  a  finding 
in  appellant's  favor  upon  this  question  that 
the  learned  trial  court  took  the  cause  from 
the  Jury,  and  decided  as  a  matter  of  law  that 
the  release  was  not  procured  by .  fraud. 
There  la  evidence  tending  to  show  that  the 
first  physician  who  called  upon  and  treated 
appellant  after  the  accident  for  the  Injuries 
there  received,  was  Dr.  Guthrie,  one  of  tbe 
regular  surgeons  of  respondent,  and  who 
had  also,  on  occasions  prior  thereto,  render- 
ed medical  services  to  appellant's  family,  but 
whether  or  not  he  was  then  called  at  tbe  in- 
stance of  the  respondent  is  not  shown ;  that 
he  called  upon  appellant  five  or  six  times  pro- 
fessionally ;  that  about  three  weeks  after  the 
accident,  upon  the  recommendation  of  Dr. 
Guthrie,,  appellant  commenced  taking  treat- 
ment from  C.  L.  Norbom,  medical  gymnast, 
whose  treatments  continued. at  frequent  In- 
tervals for  more  than  a  year ; .  that  appel- 
lant paid  Norbom  for.  the  first  two  or  three 
treatments,  while  respondent  paid  for  all 
subsequent  ones,  amounting  to  over  $700; 
that  this  was  in  accordance  with  an  arrange- 
ment made  with  Norbom  by  the  respondent 
prior  to  the  signing  of  the  releasa  Among 
other  testimony  of  appellant,  showing  tbe 
statements  of  Norbom,  tbe  medical  gymnast, 
and  Dr.  Shannon  one  of  tbe  physicians  of  re- 
spondent claimed  to  be  the  inducement  for 
signing  the  release.  Is. tbe  foUovring:     "Q. 
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State  tvhether  or  not  yoa  continued  the  treat- 
ment with  Dr.  Norbom  right  along  up  to  the 
time  of  the  release.  A.  Yes,  and  afterwards. 
Q.  Now,  during  that  time,  state  whether  or 
not  you  made  apparently  progress  toward 
getting  Improved.  A.  On  the  start,  I  did  im- 
prove very  rapidly,  and  Dr.  Norbom  told  me 
that  the  best  thing  for  me  to  do  was  to  get 
settlement  with  the  company  as  soon  as  pos- 
sible because  I  would  get  weU  before  lon& 
*  *  *  Q.  State  what  the  doctor  said  as  to 
your  condition,  and  whether  you  were  going 
to  get  well  8i)eedily.  A.  He  stated  that  ordi- 
narily those  cases  would  take  from  80  to  80 
days.  ♦  ♦  •  Q.  State  whether  or  not  you 
relied  upon  these  statements  that  he  made. 
A.  I  did;  Implicitly;  sure.  He  is  the  only 
man  I  had  to  rely  on,  except  Dr.  Shannon. 
Dr.  Shannon  said  I  would  get  well.  •  •  • 
Q.  Who  Is  Dr.  Shannon?  A.  Well,  one  of  tte 
company's  physicians.  Q.  Did  he  treat  you? 
A.  Not  for  trentment-^for  examination.  Q. 
When  did  Dr.  Shannon  make  this  statement, 
as  to  the  time  of  signing  the  release,  before 
the  signing?  A.  Before  the  signing  of  the 
release.  That  was  some  days  before  the  sign- 
ing of  the  release.  •  •  ♦  Q.  You  inay 
state  to  the  Jury  what  was  the  chief  liiduce- 
ment  to  you  to  sign  that  release?  A.  Dr. 
Norbom's  statement.-  »  ♦  •  Dr.  Norbom 
told  me  more  than  once  that  I  would  get 
well:  He  was  the  man  that  was  treating  me. 
He  was  the  only  man  I  had  to  rely  on.  1  re- 
lied implicitly  on  what  he  told  me.  •  •  • 
Q.  What  did  he  say  to  you?  A.  He  said  that 
1  had  better  settle  with  the  company;  that 
there  was  no  bones  broken,  and  nothing  to 
show  for  an  injury  after  I  got  well.  ♦  •  • 
ii.  Now  ^as  there  anybody  else  that  you 
went  to  in  regard  to  these  injuries?  A. 
Shannon.  Q.  And  you  went  there  at  the  re- 
quest of  the  defendant?  A.  Yes."  It  is  clear 
there  was  sufficient  evidence  to  warrant  the 
conclusion  that  Dr.  Guthrie  was  one  of  the 
regular  physicians  of  the  respondent  when 
lie  attended  appellant  and  advised  him  to  go 
to  Norbom,  the  medical  gymnast,  for  treat- 
ment, thongh  he  might  also  be  regarded  as 
appellant's  family  physician  at  the  same  time. 
It  is  also  clear  that  the  evidence  would  sup- 
port the  conclusion  that  Dr.  Shannon  was 
one  of  respondent's  phjrsiclans  at  the  time  of 
the  statement  testified  to  by  appellant,  above 
quoted.  The  evidence  of  the  relation  of  Nor- 
bom to  the  respondent  at  the  time  of  advis- 
ing settlement  is  not  very  satisfactory.  Ap- 
pellant testified  that  there  was  an  arrange- 
ment between  the  claim  agent  of  respondent 
and  himself,  by  which  Norbom  was  to  treat 
talm  at  respondent's  exi)ense,  before  Not'bom 
advised  the  settlement.  Appellant  was  not 
present  when  the  arrangement  was  made  be- 
tween Norbom  and  respondent.  But  his  tes- 
timony is  to  the  effect  that  the  claim  agent 
gave  him  to  understand  such  arrangemeiit 
had  been  made.  That  Norbom  was  treating 
lAppellant  a,t  the  Instance  and  expense  of  re- 
spondent, at  the  time  of  the  release  and  aft- 


er. Is  Indicated  by  the  words  6t  the  release, 
and  the  payment  of  Norbom  by  respondent. 
There  was  sufficient  evidence  for  the  jury's 
consideration  tending  to  show  that  appel- 
lant's injuries  were  very  much  more  serious 
than  stated  by  Norbom  and  Br.  Shannon  to 
appellant,  which  he  testified  Induced  him  to 
sign  the  release,  that  the  $600  paid  appellant 
upon  the  release  was  not  adequate  compen- 
sation therefor,  and  that  appellant  relied  up- 
on the  statements  of  Norbom  and  Dr.  Shan- 
non as  to  the  extent  of  his  injuries  at  and 
prior  to  the  signing  of  the  release. 

The  principal  contention  of  learned  counsel 
for  respondent  seems  to  be  that  there  was  not 
sufficient  evidence  to  go  to  the  jury,  showing 
Norbom's  relatloh  to,  and  employment  by, 
respondent  at  the  time  tbe  statements  are 
claimed  to  have  been  made  by  him,  Inducing 
appellant  to  make  the  settlement,  and  there- 
fore respondent  could  not  be  held  liable  for 
any  such  statements.  We  also  understand 
from  the  remarks  of  the  learned  trial  judge, 
shown  by  the  record,  that  this  was  the  prin- 
cipal reason  for  granting  the  nonsuit  In 
view  of  the  recommendation  of  Norbom  by  Dr. 
Guthrie,  the  respondent's  physician,  though 
he  may  also  have  been  at^ellant's  physician, 
the  testimony  as  to  the  arrangements  for 
Norbom's  treatment  of  appellant,  and  all  the 
circumstances  shown,  we  think  it  was  for 
the  Jury  to  determine  when  Norbom  first  be- 
gan treating  appellant  at  the  Instance  of  re- 
spondent, and  as  to  whether  or  not  tlM  State- 
ments relied  upon  by  appellant  were  made 
by  Norbom  after  he  was  employed  by  re- 
spondent 

It  is  further  contended  in  behalf  of  re- 
spondent that  the  statements  made  by  Nor- 
bom, wblch  are  claimed  to  have  induced  the 
settlement,  must  have  been  then  known  hy 
him  to  be  untrue,  and  something  more  tiuin 
his  opinion  as  to  appellant's  condition,  and 
when  he  would  recover.  In  order  to  entitle 
appellant  to  avoid  the  release.  In  the  case 
of  Houston  &  T.  C.  H.  Co.  v.  Brown  (Tex. 
Civ.  App.)  69  8.  W.  651,  652,  the  court  uses 
this  language:  "We  cannot  agcee  with  the 
contention  of  appellant  that  It  may  escape 
liability  on  the  ground  that  the  reprSsenta- 
tions  and  statements  made  bf  Stewart  was 
a  mere  expression  of  opinion.  It  was  more 
than  an  oirtulon — it  was  the  statement  of 
a  fact  The  effect  of  his  statement  was  that 
the  appellee  was  a  sound  man,  and  that  the 
bones  of  bis  arm  had  knitted  together,  and 
that  it  would  be  all  right  It  la  true  this 
statement  may  have  been  predicated  upon 
his  opinion  as  a  medical  expert,  but  the  opin- 
ion is  based  upon  facts  of  which  he  possessed 
knowledge.  The  fact  that  the  statement 
made  by  Stewart  was  not  Intentionally  false 
does  not  affect  the  right  of  the  appellee  to 
have  the  release  set  aside,  if  be  was  misled 
by  the  statement,  and  executed  the  release 
believing  the  statement  was  true.  In  snch 
a  case  innocent  misrepresentations  m^j  as 
well  be  the  basis  of  relief  as  where  such 
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statements  are  Intentionally  false."  It  la 
true  In  this  case  that  the  Btatementa  of  Nor- 
bom  may  in  a  sense  be  regarded  as  an  ex- 
pression of  Ms  opinion  touching  the  future 
recovery  of  appeUant,  but  the  unqualified 
manner  In  which  they  were  made,  coupled 
with  the  urgent  recommendatloa  for  settle- 
ment, rendered  them  as  effectual  In  inducing 
appellant  to  make  the  settlement  and  sign  the 
release  as  If  they  had  been  false  statements 
touching  the  present  physical  condition  of 
broken  bones.  We  think  the  fact  that  Nor- 
bom  may  have  unintentionally  misrepresent- 
ed to  a];^>ellant  his  true  condition  at  the  time 
would  not  of  Itself  prevent  the  avoidance  of 
the  release,  if  as  a  matter  of  fact  such  repre- 
sentations were  untrue,  were  made  In  the  In- 
terest of  respondent,  and  did  Induce  appellant 
to  sign  the  release.  This  was  for  the  jury  to 
determine  under  all  the  circumstances  shown 
by  the  evldenca 

We  conclude  that  the  learned  trial  court 
was  In  error  In  taking  the  cause  from  the 
Jury.  The  Judgment  la  reversed,  with  direc- 
tions to  grant  appellant's  motion  for  a  new 
trlaL 

CROW,  DUNBAR,  and  MOUNT,  JJ., 
ooncur. 


GRAY  V.  BOYLE. 
(Supreme  Court  of  Washington.    Nov.  8,  1909.) 

1.  Bn.LS  AND  Notes  (S  343*)  — Bosa  Fide 
PuRCHASEB— Good  Faith. 

That  the  holder  of  a  note  which  was  given 
for  insurance  premiums  for  a  less  sura  than  the 
full  premiums  in  violation  of  statutes  knew  fiat 
his  transferror  was  an  insurance  agent,  and  that 
the  note  was  given  in  whole  or  part  payment 
for  premiums,  with  nothing  more,  did  not  make 
him  a  holder  in  bad  fnitli. 

[E!d.   Note.— For   other  cases,   see   Bills   and 
Notes,  Cent  Dig.  I  S6i;    Dec.  Dig.  t  343.*] 

2.  Bnxs  Aifn  Notes  (|876*)— Bowa  Fidk  Pvk- 

CHASEB  — DEFERSB8  — LBOAUTT  OV  CONSID- 
BBATIOR. 

The  illegality  of  the  consideration  of  a  ne- 
gotiable note  does  not  vitiate  it  in  the  bands  of 
a  bona  fide  purchaser  whether  the  illegal  act  is 
malum  in  se  or  malum  prohibitum,  unless  the 
statute  making  the  act  illegal,  expressly  or  by 
necessary  implication,  makes  the  instrument  void 
in  the  hands  of  all  holders  with  or  without 
notice. 

[Eld.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  871-881;  Dec.  Dig.  |  375.*] 
&  Bixxs  ahd  Notes  (g  875*) —Bona  Fide  Pub- 

CHASEB  —  Defenses  —  Lkqalitt  of  Consid- 

ERATf  ON 

Act  March  14,  1905  (Laws  1905,  p.  373,  c. 
178,  i  1),  prohibits  life  insurance  companies 
from  permitting  discriminations  l)etween  insur- 
ants of  the  same  class  in  the  amount  of  premi- 
ums charged,  and  prohibits  them  or  their  agents 
from  offering  any  rebate,  etc.  Section  2  (page 
S74)  imposes  a  fine  on  every  corporation  violat- 
ing the  act,  and  section  3  makes  every  agent 
who  violates  the  act  guilty  of  a  misdemeanor. 
Held,  construing  the  statute,  in  view  of  the  pol- 
icy of  Negotiable  Instrument  Act  (Laws  1809.  p. 
850,  c,  149)  H  52,  56,  defining  a  holder  in  due 


course,  that  a  note  given  for  inavrance  premiums 
tor  aless  sum  than  the  full  premium  was  not 
void  in  the  hands  of  a  bona  iide  purcliaser  for 
value ;  the  statute  not  expressly  or  by  necessary 
implication  making  it  so. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  M  871-881;  Dec  Dig.  {  375.*] 

Department  1.  Appeal  ft-om  8nperi<» 
Court,  King  County ;  A.  W.  Frater,  Juv'ge. 

Action  by  Charles  H.  Gray  against  Xeal 
Boyle.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Dudley  G.  Wooten,  for  appellant.  Henry 
S.  Noon,  for  resxrandent 

RUDKIN,  C.  J.  This  action  was  instituted 
on  a  promissory  note  in  the  usual  form  to 
recover  the  sum  of  $233.30,  with  interest  and 
stipulated  attorney's  fees.  The  note  was 
made  payable  to  the  order  of  C.  D.  Beban. 
but  was  Indorsed  to  the  plaintiff  for  value 
before  maturity.  The  principal  defense  In- 
terposed was  that  the  note  was  given  in 
part  payment  of  the  annual  premium  on  a 
policy  for  $2,000  in  the  New  York  Life  In- 
surance Company,  of  wliich  the  payee  Beban 
was  agent,  and  that  a  rebate  of  $16.64  was 
allowed  to  the  Insured,  in  violation  of  the 
anti-rebate  act  of  March  14,  1905  (Laws 
1905,  p.  373,  c.  178),  which  provides  as  fol- 
lows: 

"Section  1.  No  life  Insurance  company  do- 
ing business  In  this  state  sliall  make  or  per- 
mit any  distinction  or  discrimination  in  favor 
of  individuals  between  insurants  of  the  same 
class  and  equal  expectation  of  life  in  the 
amount  or  payment  of  premiums  or  rates 
charged  for  policies  of  life  or  endowment 
Insurance,  or  In  the  dividends  or  other  bene- 
fits payable  thereon,  or  in  any  other  of  the 
terms  and  conditions  of  the  contracts  It 
makes;  nor  shall  any  such  company  or  any 
agent  thereof  make  any  contract  of  insur- 
ance, or  agreement  as  to  such  contract,  other 
than  as  plainly  expressed  in  the  policy  is- 
sued thereon ;  nor  shall  any  such  company  or 
agent  pay  or  allow,  or  offer  to  pay  or  allow 
as  Inducement  to  insurance,  any  rebate  of 
premiums  payable  on  the  policy,  or  any  spe- 
cial favor  or  advantage  in  the  dividends  or 
other  benefits  to  accrue  thereon ;  or  any  val- 
uable consideration  or  Inducement  not  spe- 
cified in  the  policy  contract  of  Insurance. 

"Sec.  2.  Every  corporation  violating  any 
of  the  provisions  of  this  act  shall  be  fined  in 
any  sum  not  exceeding  five  hundred  dollars. 

"Sec.  3.  Every  officer  or  agent  of  any  such 
corporation  who  shall  violate  any  of  the  pro- 
visions of  this  act  shall  be  deemed  guilty 
of  a  misdemeanor  and  shall  be  fined  In  any 
sum  not  exceeding  five  hundred  dollars  or 
imprisonment  In  the  county  Jail  not  exceed- 
ing six  months." 

The  court  below  found  tliat  the  plaintiff 
was  a  holder  of  the  note  in  due  course,  as 
that  term  is  defined  in  the  negotiable  Instru- 
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mente  «ct,  and  gave  Jadgment  according  to 
tbe  prayer  of  the  complaint  From  that  Judg- 
ment, the  defendant  has  appealed. 

We  will  assume  at  the  outstart  that  tbe 
note  was  Invalid  as  between  tbe  original  par- 
ties and  subsequent  holders  with  notice  by 
reason  of  the  violation  at  tbe  anti-rebate 
act.  Tbis  leaves  but  two  questions  for  con- 
sideration: First,  was  tbe  respondent  a  bold- 
er In  due  course ;  and  second,  if  so,  does  the 
anti-rebate  act  invalidate  the  itote  In  bis 
bands? 

1.  As  already  stated,  the  court  found  that 
tbe  respondent  was  a  holder  in  due  course, 
and  this  finding  Is  amply  sostabied  by  the 
testimony.  A  holder  iu  due  course  Is  defined 
by  our  statute  as  follows: 

"Sec.  62.  A  holder  In  due  course  is  a  hold- 
er who  has  taken  the  Instrument  under  the 
following  conditions:  (1)  That  it  is  complete 
and  regular  upon  its  face ;  (2)  that  be  became 
tbe  bolder  of  It  before  it  was  overdue,  and 
without  notice  that  It  had  been  previously 
dishonored,  If  such  was  tbe  fact;  (3)  that 
be  took  It  iu  good  faith  and  for  value;  (4) 
that  at  tbe  time  it  was  negotiated  to  bbn 
be  bad  no  notice  of  any  infirmity  In  the  In- 
Btmment  or  defect  In  the  title  of  the  person 
negotiating  it." 

"Sec.  66.  To  constitute  notice  of  an  In- 
flrmity  in  tbe  instrument  or  defect  In  the 
title  oT  tbe  person  negotiating  tbe  same,  the 
person  to  whom  it  is  negotiated  must  have 
bad  actual  knowledge  of  the  Infirmity  or  de- 
fect, or  knowledge  of  such  facts  that  his  ac- 
tion In  taking  tbe  Instrument  amounted  to 
bad  faith."    Laws  1809,  p.  3fi0,  c.  149. 

The  respondent  purchased  tbe  note  for  val- 
ue before  maturity,  and  at  tbe  time  of  bis 
purchase  bad  no  notice  of  any  defect  or  in- 
firmity In  the  instrument.  Tbe  chief  circum- 
stance upon  which  the  appellant  relies  to 
establish  mala  fides  Is  the  fact  that  tbe  re- 
spondent knew  that  Behan  was  an  insur- 
ance agent,  and  that  tbe  note  was  giv«i  In 
whole  or  In  part  In  payment  for  an  insur- 
ftnce  premium.  The  rule  by  which  tbe  good 
faith  of  a  bolder  of  negotiable  paper  is  to 
be  determined  is  thus  stated  in  Crawford's 
Annotated  Negotiable  Instruments  Law,  p. 
68:  "The  bolder  is  not  bound  at  his  peril 
to  be  on  the  alert  for  circumstances  which 
might  possibly  excite  tbe  suspicion  of  wary 
vigilance.  He  does  not  owe  to  the  party  who 
puts  the  paper  afloat  tbe  duty  of  active  in- 
quiry in  order  to  avert  the  Imputation  of 
bad  faltb.  The  rights  of  tbe  holder  are  to 
be  determined  by  the  simple  test  of  honesty 
and  good  faith,  and  not  by  a  speculative  is- 
sue as  to  bis  diligence  or  negligence.  Tbe 
holder's  right  cannot  be  defeated  without 
proof  of  actual  notice  of  tbe  defect  In  title 
or  bad  faith  on  his  part  evidenced  by  eir- 
cumstanoes..  Though  be  may  have  been  neg- 
ligent In  taking  the  paper,  and  omitted  pre- 
cautions which  a  prudent  man  would  bave 
taken,  nevertheless,  unless -he  acted  mala 
flde,  his  title,  according  to  iKttled  dbctrin^. 


will  prevail."  Tl^s  rule  is  fully  supported 
by  the  authorities,  and,  measured  by  It,  the 
title  and  good  faltb  of  the  respondent  were 
not  Impeached. 

2.  Law  writers  substantially  agree  upon 
tbe  defects  which  will  invalidate  couunercial 
paper  in  tbe  hands  of  a  bona  fide  bolder. 
"Tbe  same  doctrine  will  generally  apply  to 
all  cases  of  a  bona  fide  holder  for  value 
without  notice  before  it  comes  due,  where 
tbe  original  note,  or  tbe  Indorsement  tbere- 
ckf,  is  founded  on  an  Illegal  oonslderatiou, 
and  this,  upon  tbe  same  general  ground  of 
public  poUcy,  without  any  distinction  be- 
tween a  case  of  Illegality  founded  in  moral 
crime  or  turpitude,  which  Is  malum  In  se, 
and  a  case  founded  in  tbe  positive  prohibi- 
tion of  a  statute,  which  is  malum  prohib- 
itum; for  In  each  case  tbe  innocent  bolder 
is,  or  may  be,  otherwise  exposed  to  the  most 
ruinous  consequences,  and  the  circulation  of 
negotiable  Instruments  would  be  materially 
obstructed,  if  not  totally  stopped.  The  only 
exception  is  where  the  statute  creating  tbe 
prohibition  has  at  tbe  same  time,  either  ex- 
pressly or  by  necessary  implication,  made 
the  Instrument  absolutely  void  in  the  hands 
of  every  holder,  whether  he  has  such  notice 
or  not  There  are  but  few  cases  la  which 
any  statute  bas  created  a  positive  nullity 
of  such  instruments,  either  in  England  or 
America.  The  most  important  seem  to  be 
tbe  statutes  against  gaming  and  the  statutes 
against  usury.  And  the  policy  of  these  enact- 
ments has  been  brought  into  so  much  doubt 
In  our  day  that  in  England  the  rule  as  to 
usury  and  earning  and  some  other  cases  bas 
been  changed  by  recent  statutes ;  and  a  total 
rei^eal,  or  partial  relaxation  of  it,  has  found 
Its  way  into  tbe  legislation  of  America." 
Story  on  Promissory  Notes,  {  192.  See,  also, 
8  Kent,  p.  80;  Dan.  Neg.  Ins.  H  197(2),  198. 
Freqqent  application  of  tbis  rule  may  be 
found  In  tbe  gaming  and  usury  laws  of  Eng- 
land and  the  several  states,  many  of  which 
expressly  declare  that  notes,  and  contracts, 
the  oon^eratlon  for  which  is  usurious  loans 
or  money  lost  at  play,  shall  be  null  and  void. 
Irwin  V.  Marquett,  26  Ind.  App.  883,  59  N. 
E.  38,  84  Am.  St.  Rep.  297 ;  Swinney  v.  Ed- 
wards, 8  Wyo.  54,  55  Pac.  306,  80  Am.  St 
Rep.  916,  and  cases  there  cited.  In  all  such 
cases  tbe  note  is  void  in  the  bands  of  every 
liolder.  From  this  view  of  tbe  law  there  is 
little  or  no  dissent  On  the  other  band,  tbe 
courts  agree  with  equal  unanimity  that  com- 
mercial paper  is  valid  in  the  bands  of  an  in- 
nocent holder,  even  though  the  consideratlcm 
for  the  note  arises  out  of  some  contract  or 
transaction  prohibited  by  law,  unless  the  law 
in  express  terms  declares  tbe  instrument 
void.  In  Vallett  v.  Parker,  6  Wend.  (N.  Y.) 
615,  Savage,  C.  J.,  said:  "Where  the  stat- 
ute declares  notes  void,  they  are  and  must 
be  so  in  tbe  hands  of  every  bolder;  but, 
where  they  are  Judged  by  tbe  court  to  be 
80  for  failure  or  illegality  of  consideratica, 
they  are  Toid  only  In  tbe  bands  of  tbe  origl- 
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nal  parties  or  thoBe  who  are  chargeable  with 
or  have  notice  of  the  consideration."  This 
iUstlnctlon  nins  through  all  the  authorities. 
New  V.  Walker,  108  lud.  3G5,  9  N.  E.  386, 
88  Am.  Rep.  40;  Sondhelm  v.  Gilbert,  117 
Ind.  71,  18  N.  E.  687,  5  L.  R.  A.  432,  10  Am. 
St.  Rep.  23;  Union  Trust  Co.  v.  Preston  Na- 
tional Bank,  130  Mich.  460.  99  N.  W.  399,  112 
Am.  St.  Hep.  370 ;  Amd  v.  SJoblom,  131  Wis. 
642,  111  N.  W.  666,  10  Ll  R.  A.  (N.  S.)  842 ; 
Snlllvan  v.  German  National  Bank,  18  Colo. 
App.  90,  70  Pac.  162 ;  Cra\Tford  ▼.  Spencer,  92 
Mo.  408.  4  S.  W.  713,  1  Am.  St.  Rep.  745. 

The  cases  cited  by  the  appellant  are  not  In 
point,  as  they  all  arose  between  the  original 
parties  to  the  note  or  their  assignees  who 
stood  In  their  shoes.  Tme,  the  courts  said 
the  notes  were  void  or  null  and  void,  but 
this  language  must  be  understood  as  apply- 
ing to  the  case  before  the  court.  Union 
Trust  Co.  V.  Preston  National  Bank,  supra. 
In  State  Life  Insurance  Co.  v.  Strong,  127 
Mich.  340,  86  N.  W.  825,  and  Heffron  v.  Daly, 
133  Mich.  613,  95  N.  W.  714,  dted  by  the  ap- 
pellant, the  court  held  similar  notes  Invalid 
as  between  the  original  parties,  and  In  Cltl- 
jsens'  Life  Ins.  Co.  v.  Commissioner  of  In- 
surance. 128  Mich.  83,  87  N.  W.  127,  the  court 
said  such  notes  were  void,  but  the  same  Court 
afterwards  held  in  Union  Trust  Co.  v.  Pres- 
ton National  Bank,  supra,  that  a  bolder  In 
due  course  might  recover  on  a  check  certi- 
-fled  in  violation  of  law.  Little  can  be  added 
to  the  exhaustive  discussion  of  the  question 
under  consideration  to  be  found  in  the  case 
last  cited.  Counsel  argues  that  tbe  act 
against  rebating  will  be  nullified  in  a  large 
measure  if  this  court  upholds  the  validity 
of  negotiable  Instruments  taken  In  violation 
of  Its  provisions,  but  this  question  Is  for  the 
Legislature  and  not  for  the  cohrts;  for,  as 
t«ald  In  Vallett  v.  Parker,  supra:  "It  Is  all- 
important  to  the  commercial  world  that 
courts  do  not  go  In  advance  of  the  Legisla- 
ture in  rendering  negotiable  paper  void  In 
the  bands  of  an  innocent  Indorsee."  Any 
attempt  on  the  part  of  this  court  to  advance 
the  legislative  policy  evinced  In  the  anti-re- 
bate act  by  declaring  commercial  paper  giv- 
en in  violation  of  its  provisions  null  and  void 
In  the  hands  of  Innocent  holders  would  con- 
flict with  the  policy  so  clearly  manifested  In 
the  negotiable  Instruments  act. 

We  find  no  error  In  the  record,  and  the 
judgment  is  affirmed. 

FULLERTON,  GHADWICK,  MORRIS, 
and  GOSE,  JJ.,  concur. 


I5UNLAP  V.  SUNDBERQ  et  al. 
(Supreme  Court  of  Washington.    Nov.  12,  1909.) 
1.  Libel,  and  Slandeb  (|  21*)  —  Pebson  De- 

FAM  ED— CBBTAI  NTY. 

To   recover  for  a   libelous  publication,    it 
must  appear,  not  only  that  it  was  written  of 


and  concprnin'  plsintiff,  but  also  that  It  was  so 
understood  by  xome  third  person  who  read  or 
heard  the  word& 

lEd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  g  103 ;   Dec.  Dig.  {  21.*] 

2.  Libel  and  Slander  (f  81*)— Scfficiehct 

OF  Petition — Extbinsic  Facts. 

Ballinger's  Ann.  Codes  &  St.  I  4068 
(Pierce's  Code.  {  409),  provides  that  libel  shall 
not  be  necessary  to  allege  extrinsic  facts  to 
show  the  applicaticn  to  plaintiff  of  the  defama- 
tory matter,  but  that  it  shall  be  sufficient  to 
state  generally  that  it  was  published  eonoemiiiK 
plaintiff.  A  petition  alleged  the  publication  <» 
a  statement  by  physicians,  rscitiag  that  the  sign- 
ers, reputable  physicians  and  dentists,  occupy- 
ing ofBces  In  a  designated  building,  endeavoring 
to  uphold  the  honor,  and  dignity  of  their  profes- 
sion, and  desiring  to  encourage  only  the  best 
and  most  desirable  tenants  therefor,  were  em- 
phatically opposed  to  the  indiscriminate  rental 
of  the  omces  In  the  building  to  osteopaths,  neuro- 
paths, antopatbs,  cUropractoia,  ttptomtereists, 
unprofessional  maaseuis,  criminal  practilionerB, 
medical  institutes,  advertising  specialists,  patent 
medicine  fakers,  quacks,  charlatans,  and  other 
fraudulent  concerns,  and  that  they  demanded  the 
removal  of  all  such  persons  now  holding  offices 
In  the  building,  and  the  e;(clu8isn  therefrom  of 
all  such  undesirable  tenants  in  the  future,  and 
alleged  that  plaintiff  was  and  is  a  duly  licensed 
physician  and  an  alumnus  of  certain  reputable 
universities,  etc.,  and  that  be  was,  at  the  time  of 
the  publication  of  the  allowed  libel,  practicing 
his  profession  in  the  building  in  question,  and 
that  defendants  in  publishing  and  circulating  the 
article  intended  t«>,  and  did,  diaige  him  with  be- 
ing a  quack  in  hi^  profession  and  an  illegitiBiate 
practitioner  and  with  violating  the  laws  of  the 
state  and  perpetrating  fraud  upon  tlie  public. 
Held,  that  the  affirmative  allegation  that  plain- 
tiff was  a  reputable  physician  negatived  the  gen- 
eral statutorv  allegation  that  ^e  words  were 
spoken  of  and  concerning  him,  and,  the  petition 
not  averring  that  plaintiff  was  engaged  in  any 
one  of  the  occupations  designated  as  objection- 
able, in  the  alleged  libelous  article,  nor  contain- 
ing descrijptive  statements  with  which  he  could 
identify  himself  by  proof  to  show  that  the  words 
were  written  ef  and  concerning  him,  nor  iden- 
tifying him  with  the  situation,  so  that  upon 
showiO£  his  relation  to  them  it  could  be  biirly 
inferred  that  the  article  was  directed  against  him, 
and  containing  no  allegation  that  the  article  was 
understood  by  any  third  person  to  be  libelous 
of  him,  it  was  insufficient 

[Ed.  Note.— For  oUier  cases,  see  Label  and 
Slander,  Cent.  .Dig.  $i  .188,  195 ;    Dec  Di«.  { 

Department  2.  Appeal  from  Superior  Court. 
King  County;  Jeremiah  Neterer,  Judge. 

Libel  action  by  John  Dunlap  against  Jolm 
C.  Suudberg  and  others.  Judgment  of  dis- 
missal, and  plaintiff  appeals.    Affirmed. 

Edgar  S.  Hadley,  for  appellant.  McBnmey 
&  Cummlngs,  for  respondents. 

CROW,  J.  Action  for  libel,  commenced  by 
Dr.  John  Dunlap,  plaintiff,  against  John  C. 
Stindberg  and  24  other  defendants.  General 
demurrers  Interposed  by  the  defendants  were 
sustained,  whereupon  the  plaintiff  elected  to 
stand  upon  bis  'complaint,  and  has  appealed 
from  an  order  of  dismissal. 

This  action  involves  the  same  petition 
which  was  published  and  of  which  complaint 
was  made  In  Lathrop  v.  Sundberg  (Wash.) 


•For  oUmt  ca«et  sm  saas  ti^ic  and  sactioa  NUMBER  la  Dec.  *  Am.  pi^k  1)07  to  data,  *  Btporter  Ia4«SM 
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304  Paci  176,- reAdinr  ais  fUlomri  rW4,'  the' 
fellowing  r^nitable  pbyalclans  and  dentists, 
occupying  oflBces  in  the  Eltel  Building,  en- 
deavoring to  uphold  tbe  honof  and  dignity 
of  our  professions  and  desiring  to  encourage 
only  the  best  and  most  desirable  tenants  for 
our  office  building,  and  thereby  conserve  the 
best  Interests  of  the  public  at.  large,  are 
most  emphatically,  opposed  to  the  Indiacrim' 
inate  rental  of  offices  In  this  building  to  os- 
teopaths, neuropaths,  autopaths,  chiroprac- 
tors, uptomtereists,  unprofessional  masseurs, 
criminal  practitioners,  'medical  institutes,'  ad- 
vertising 'specialists,'  patent  medicine  fakers, 
Qoacks,  charlatans,  and  other  f  raudolent  con- 
cemli.  We  therefore  demand  the  removal  of 
all  such  persons  now  holding  offices  in  this 
building  and  the  exclusion  therefrom  of  all 
such  undesirable  tenants  in  the  future."  The 
appellant  alleged  that,  on  March  16, 1908,  the 
respondents,  with  intent  to  harass  and.  humil- 
iate him,  caused  to  be  published  in  the  Seat- 
tle TimjBS,.  aipd  circulated,  the  above-mention- 
ed petition  qf  and  concerning  hlip  la  his  busi- 
ness and  professional  capacity;  that  at  the 
time  of  its  puUlcatlon  and-  circulation  he 
was, -and  bow  is,  a  duly  Ilcensied  pbyslctan, 
an  alumnus  of  Princeton,  Tale,  Baltimore^, 
and  ^New  York  Universities;  that  he  holds 
licensed  to  practice  medicine  from  the  states 
of  Montana,  Illinois,  and  Washington;  that- 
be  has  been  a  [Iraaitionec  in  «ach.of  those 
states;  and  tbat  as  a.fiirther  prepaEatiocn  tor 
the  practice  of  bis  profession  he  has  studied 
akrotd  in  this  bosiittals  t>t  .Europe.  He  Car- 
ther  allegea:  "That  at  the  time  of  the  eir- 
cnlatlon  and  pnbllshing  of  said  libel  the 
plaintiff  was,  as  aforesaid,  practicing  his  pro- 
fession a6:a  'physidan  and -surgeon  in  the 
Eltei  building,  and  the  defendants,  and  «ach 
of  tbem,-  when  publistaing  and  clrcnlating 
said  petition.  Intended  to,  and  did,  charge  the 
plaintiff  with  being  a  quack  «nd  a  Charlatan 
In  his  bostneas  and  pcofession,  and  diarged 
the  plaftitUF  irltk  being  an  Illegitimate  practi- 
tioner, and  in  bis  bnslness  and  ptofeBslonal 
capacilj  violating  the  laws  of  the  state  o£ 
Waslilngtoa,  and  perpetrating  frauds  npoa 
the  pobllo;  and  they  farther  designated  thlti 
plaintiff  as  being  an  nndealrable  tmant'  for 
said  bnildlag,  and  that  his  business,  and  his 
manner  of  carrytag  on  thfe  same,  reflected  up- 
on the-  retmtatlon  of  tlie  bnlldlng  In  which 
the  plaintiff  and  the  defoidants  were  sitdat- 
ed,  add  brongbt  disgrace,  and  sliaine  npoa  the 
defendants,  -  who  deoned  themselves  as  rep- 
utable phystoians."  The  .  e^tpellant's  name 
was  not  mentioned  In  the  petition  or  publica- 
tion. If  the-  complaint  is  sufficient  to  show 
tbat  the  words  were  in  fact  written  and  pob- 
llshed  of  and  concerning  Mm,  tta«  demnrrer 
abonld  have  been  overmled.  Ijathrop  ▼. 
Snndberg,  supra.  The  respondents,  .however, 
contand  that  the  complaint  does  nc»t  statci  a 
cause  of  actloh,  tor  the  reason  that  Its  al- 
legations fall  to  show  that  the.  words  were 
pnblished  of  or  concerning  appelant  In  any 


'  eapccfty  whettev^r,  or  that  tb6y  were'  st>  an>' 
dserstood  by .  any  third  person.  The  article 
protested  against  the  indiscriminate  renting  of 
offices  in  the  Kitel  building  to  persons  therein 
designated  and  classified  as  "osteopaths,  neu- 
ropaths, autopaths,  chiropractors,  uptomter- 
elSts,  nnprofesslonal  masseurs,  criminal  prac- 
titioners, 'medical  Institutes,'  advertising  'spe- 
cialists,' patent  medicine  fakers,  quacks,  char- 
latans, and  other  fraudulent  concerns."  But 
reputable  pbysicians  are  not  complained  of 
or  mentioned.  Giving  the  complaint  a  most 
liberal  eonstmctton,  we  fall  to  find  any  al- 
legation that  Includes  the  appellant  in  any 
one  of  ttis  classes  that  are  enumerated.  On 
the  contrary,  the  complaint  alleges,  and  the 
demurrer  admits,  that  he  is  an  educated  and 
licensed  pbyiriclan,  practicing  -  his  profession 
in  theBltel  buUdingi  The  petitioners  made 
no  cDmiHBiut  iof  any  such  person.  In  the 
Lathcop  Case  it  was  alleged  that  the  plaln> 
tiff  was  an  osteopath,  practicing  his  profes- 
sl<>b  in  the  bnildlBg.  Osteopaths  were  spe- 
eiflcally-  mentioned  in  the  petition,  and  this 
court  lield  that  It  classed  the  piaintlff  with 
criminal  pt&ctitloners,  patent  medicine  fak- 
ew  qnacks,  charlatans,  etc.,  that  the  words 
were:  ■  actionable  per  se, '  and  that  the  com- 
pliUlnt  stated  a  caose  of  action.  -  The  petitloo 
does  not, 'by  the  most  remote  suggestion,  so 
classify  any  reputable  pbyBlcian  sudi  as  the 
appelant  allies  himself  to  be,  and  we  fall 
to  see  how  he  has  been  injured  or  can  com- 
idatn.  He  cannot  expect  this- court  to  assume 
that  he  iS'  one  of  the  nnnamed  persons  desle< 
nated'in  the  petition;  and  was  therefore- clas- 
sified aa  a- criminal  i^rsctltloner,  advertising 
specialist,  patent  aoedlciBe  faker,  quftck,  or 
charlatan.  Ignoring  his  positive  allegation 
tlMt  he  la  an  educated,  reputable,  and  li- 
censed phystciaR,  honorably  practicing  hiS' 
profession  in  the  I^tet  buUding.  On  the  con- 
trary. It  may  be  readily,  inferred  from  the 
eomplalnt  that  he  as  a  tenant  in  the  Bltel 
halldlng  was  unobjectionable  to  other  r^ra- 
table  practltionws  and  tenants. 

The  appellant  attettpts  to  avoid  the  de- 
fects of  his  complaint  by  calling  attention  to 
his  allegation  that  the  werds  were  published 
of  and  concersing  him,  citing  flection  4988, 
BsUinger's  Ann.  Oodes  &  St.  (Pletce's  Code, 
1 400),  which  reads  aS  follows:  "In  an  action 
fer  Ubel  or  slander,  it  shall  not  be  necessary 
to  state  in  the  complaint  any  extrinsic  facts 
for  the  pnrpose  of  sb«mtng  the  application  to 
the  piaintlff  of  the  defamatory  matter  out  of 
which  the  cause  arose,  but  it  shall  be  suf- 
ficient to  state  generally  that  the  same  was 
published  or  spoken  concerning  the  plaintiff ; 
and  If.  such  allegation  be  controverted,  the 
plaintiff  shall  be  bonnd  to  establish  on  trial 
that  it  was  so  pobllahed  or  spoken."  In  or- 
der that  the  appellant  may  maintain  an  ac- 
tion on  the  alleged  libelous  publication  it 
must  appear,  not  only  that  it.  was  written  of 
and  eonceming  him,  but  also  that  It  was  so 
understood  by  some  third  person  who  read  or 
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heard  the  words.  The  oomirialiit  emtaiaa  no- 
allegation  that  the  article  was  unclAratood  by 
any  third  person  to  be  libelbus  or  de&matory 
of  him.  In  De  Witt  V.  Wright,  57  Cal.  57B, 
the  court  said:  "Br  section  460  of  tlie  Code 
of  Civil  Procedure  it  Is  rendered  unnecessary 
to  state  In  the  complaint  any  extrinsic  facte 
for  the  purpose  of  showing  the  applicatton  to 
the  plaintiff  of  the  defamatory  mattef,  but  It 
is  sufficient  to  state  generally  that- the  same 
was  published  or  spoken  concerning  plaintiff ; 
but  this  section,  in  our  opinion,  does  not  do 
away  with  the  necessity  of  the  averment  that 
the  person  or  persons  who  read  the  waiting 
or  heard  the  words  knew  the  plaintiff  w€us. 
meant  Without  such  lukowledge,  as  already 
observed,  there  could  be  no  cause  of  actton," 
The  affirmative  allegations  of  the  complaint, 
to  the  effect  that  the  appellant  is  a  reputable 
physician,  negative  the  g«ieral  statutory  al- 
legation that  the  words  were  spoken  of  and 
concerning  him.  Section  536  of  the  New  York 
Oode  of  Civil  Procedure  is,  in  subatance,  the 
same  as  section  4S38,  BalUnger's  Ann.  Codes 
&  St.,  supra;  but  the  Court  of  Appeals  of 
New  York,  in  FleUchmann  v.  Benhett,  87 
N.  H,  281,  held  that  merely  alleging  the  ap- 
plication of  the  artloie  to  i^aintiff,  in  the 
language  of  the  statute,  will  not  save  the 
complaint  from  sucoessful  attack  by  demur- 
rer, when  such  allegation  is  rendered  liagd- 
tory  by  other  affirmatlTe  allegations  showing 
that  the  article  codld  net  have  possibly  re- 
ferred to  him.  Oorr  v.  Sun  Prinjtlitg  &  Pnb- 
Itihlng  AsB'n,  177  N.  Y.  381,  69  N.  El  288; 
Fagan  v.  N.  Y.  Slvmilng  Journal  Pub.  Co., 
129  App.  Div.  28,  118  N.  Y.  Stipp.  62. 

The  petltloa  here  pleaded  does  oat  name 
the  plaintiff  as  one  of  tlie  persohs  of  whom 
It  complains,  nor  Is  it  aimed  at  any  tenant 
engaged  In  the  practice  of  hia  profession  as  a 
reputable  physician.  Tlie  appellant  does  not 
aver  that  he  was  engaged  In  any  one  of  the 
occupations  designated  as  objectionable,  as 
did  the  plaintiff  In  Latbrop  ▼.  Sundberg  when 
he  alleged  himself  to  be  an  osteopath.  Th^e 
must  have  t)een  sometlilng  in  the  petition  It- 
self which  referred  to  the  appellant  individu- 
ally, or  included  him  as  one  of  the  particular 
group  of  Individuals  therein  mentioned  and 
libeled,  or  it  must  have  contained  descriptive 
statements  with  which  he  can  identify  him- 
self by  proof,  to  show  that  the  words  were 
written  of  and  concerning  him,  or  be  must 
be  so  Identified  with  the  situation  or  subject- 
matter  mentioned  in  the  petition  that,  upon 
showing  his  relation  to  them,  it  may  be  fairly 
inferred  that  the  article  was  directed  against 
him.  Appellant's  allegation  that  he  is  a  r^>- 
ntable  physician,  which  is  admitted  by  the 
demurrer,  expressly  excludes  him  from  any 
one  of  the  dasBes  of  alleged  objectionable 
persons  mentioned.  He  has  therefore  pleaded' 
iilmself  out  of  court,  as  there  Is  nothing  in 
the  complaint  to  show  that  the  article  could 
by  any  Intendment  be  applied  to  htm,  coaoed- 


faig  him  to  be  a  reputable  physician  engaged 
in  the  practice- of  his  profession  aa  a  tenant 
in  the  Bltel  buUdlAg. 

The  complaint  fails  to  state  a  cause  of  ac- 
tion. The  demurrer  was  properly  sustained, 
and  the  judgment  Is  affirmed. 

RUDKIN,  C.  jr.,  and  DUNBAB,  MOUNT, 
and  PABKBB,  JJ.,  concur. 


GOBDON   v.,  BBINTON  ataL 
(Supreme  Court  of  Washington.    Nov.  6,  1900.) 
PalNOIFAI.   ANb    AOBNT    (I    146*)— Dbauhos 
WITH  Agent  or  Disolossd  PaiNciFax.— Lia- 

BU-ITir  OF  AOEffT. 

Where  sellers  sign  a  written  contract  in 
their  oWn  name  metely,  wblob  cmtract  do«8  not 
upon  its  face  afaow  that  they  weie  acting  as 
agents  of  another,  and  the  parties  act  upon  the 
contract  as  drawn,  the  sellers  are  bound  by  the 
contract  as  It  is  written,  and  cannot  in  an  ac- 
tion for  breach  thielTeof  contend  that  they  con- 
tracted merely  as  a^eots. 

[Ed.  Note. — For  other  cases,  see  Prinoipal  and 
Agent,  Cent  Dig.  {  522 ;   Dec.  Dig.  i  146. •] 

Department  1,  Appeal  from  Superior  Courts 
King  County:   Boyd  J.  Tallman,  Judge. 

Action  by  El.  M.  Gordon,  against  Frederick 
S.  Brinton  and  another,  copartners.  Judg- 
ment for  iplalntlff,  and  defendants  appeal. 
Affirmed. 

Vlnce  EC  Faben  and  S.  H.  Kelleran,  for 
appeUanto.    Byers  &  Byers,  foe  respondent. 

CHADWICaC,  3.  This  action  IS  brought  to 
recover  for  tiie  breach  -of  a  contract  evidenc- 
ed by  the  following  memoranddmi  **itx.  H. 
M.  Gordon,  Seattle,  Wash.  Dear  Sir:  We 
acknowledgre  herewith  receipt  of  ninety<«ey- 
en  dollars  end  fifty  c»nts  (197.50)  being  2S 
per  cent,  payment  on  two  Roberts  motots 
which  we  agree  to  deliver  t«  yoti  for  the  sum 
of  three  hundred  and  ninety  dollata  (9390)  t, 
o.  b.  Seattle.  The  oemplete  outfit  will  con- 
sist of  the  following:  One  model  P  Boberts 
motor  wlith  ttro  cylbadera  rated 'at  15-18  H. 
P.  with  5-^  equipment  as  described  in  cata- 
logue and  one  ejector  muater.  .One  model 
H^(^-i2  H.  P.  with  sin^e  cylldder  8x2^-lnch 
with  complete  fli|alpment  4-A  as  descrilted 
In  Roberts  Motor  Company  <aitalog«&  Terms 
of  payment  are  to  bb  25  per  cent,  with  op- 
der  and  the  balance  payable  by  sight  draft 
with  the  bill  of  lading.  We  agree  to  take 
the  motors  back  and  refund  yon  the  price  In 
fqlt  if  the  engines  do  not  prove  to  be  aH  that 
the  catalogue  describes  them  to  be,  and  it 
when  they  are  properly  InMalled  to  our  ap- 
proval they  do  not  give  complete  satisfaction 
In  regard  to-  tfase  ,in  starting,  lack  of  vibra- 
tion and  reMablllty.  Yours-  very  truly,  Lee  & 
Brinton."  Flalbtlff  paid  the  sum  of  $97.50, 
and,  upon  deiiveo'  of  the  model  P  motor,  be 
paid  the  addHional  sum  of  $245.  Tba  model 
H>  motor  was  sever  received  by  him,  nor 
has  he  paid  any  part  of  the  balance  of  $47.- 
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6Q  doe  on  tbe  oontratt.  Tbe  talker  motor 
was  Installed  in  a  launch  belonging  to  plain- 
tiff by  pacties  suggested  by  defendants.  Tbtj 
also  took  considerable  interei^t  In  the  motor 
after  it  bad  beep  installed.  After  several 
trials,  at  whicb  plaintiff  was  present,  the 
motor  did  not  work  to  his  satisfaction.  He 
notified  defendants  that  be  rejected  the  mo- 
tor, and  brought  this  action  to  recover  the 
purchase  price.  After  a  trial  before  the 
court  without  a  jury,  Judgment  was  render- 
ed in  favor  of  the  plaintiff,  and  defendants 
have  appealed. 

.  Tbe  principal  defense  interposed,  or  rather 
■rgued  in  appellants'  brief,  is  that  respond- 
ent contracted  with  them  as  agents  merely, 
well  knowing  that  they  had  no  Interest  in 
the  contract,  and  that  his  cause  of  action,  if 
any,  Is  against  the  Roberts  Motor  Goiupany, 
and  not  against  them.  In  addition  to  this 
general  defense,  It  is  urged  that  the  boat 
was  too  heavy  for  tbe  enslnes ;  that  the  mo- 
tor did,  in  fact,  run  so  as  to  meet  tbe  terms 
of  the  contract ;  that  it  wa«  not  installed  In 
a  proper  way;  that  Its  failure  to  run  {md 
give  satisfaction  was  due  to  salt  water  in 
the  cylinders  resulting  from  Improper  instal- 
lation; and  that  its  installation  was  not  in 
any  evept,  to  be  approved  by  them.  They 
farther  set  np  the  balance  of  the  purchase 
'price  as  an  affirmative  defense,  and  asked 
>Jud£rment  therefor. 

It  is  urged  by  appellants  thai  one  who. 
deals  with  an  agent,  known  and  acting  as 
such  for  a  disclosed  principal,  must  sue  the 
'principal,  in  the  absence  of  an  open  pledge 
of  the  agent's  credit  Without  discussing  the 
authorities  cited,  it  may  be  admitted  that 
this  is  a  general  rule  of  law,  accepted  find 
applied  In  all  proper  cases.  The  text  con- 
trolling this  case  is  well  stated  is  Whitney 
T.  Wyman,  101  V.  S.  392,  25  L.  Ed.  1050: 
"As  the  meaning  of  the  lawmaker  is  the  law, 
so  the  meaning  of  the  contracting  parties  is 
the  agreement.  •  •  ♦  If  the  contract  be 
Tinsealed  and  the  meaning  clear,  it,  matters 
not  how  it  is  phrased,  nor  how  it  Is  signed, 
.Whether  by  the  agent  for  the  principal  or 
with  the  name  of  the  principal  .by  the  agent; 
or  otherwise.  The  Intent  developed  Is  alone 
material,  and,  when  that  Is  ascertained.  It  is 
conclusive.  Where  the  principal  is  disclos- 
led,  and  the  agent  is  known  to  be  acting  as 
inch,  the  latter  canijot  be  made  personally 
liable  unless  he  agreed  to  be  so."  The  in- 
tent Id  such  contracts  Is  not  a  unilateral  or 
reserved  intent  It  mnst  be  mutual,  or  there 
must  be  some  fact  or  circumstance  dufELclent 
to  create  notice  of  the  agency.  We  have  read 
the  testimony  with  strict  purpose  to  find 
anything  that  would  Indicate  an  intent  on 
tte  part  of  either  of  the  parties  to  act  other 
than  88  principals  in  this  case.  If,  Ui  fact, 
appellants  have  dealt  with  reference  to  a 
particular  subject-matter  as  principals,  mak- 
ing a  promise  on  their  own  account,  and  re; 
•pendent  relied  upon  their  promise  and  not 


qpon  tt>e  alleged  princlpd,  ^hejrare  bQno<l.ln 
law.  The  contract  is  clearly  an  agreement 
to  receive  the  motor  baclc  if  it  refuses  to 
work  In  the  particulars  enumerated,  ^ere 
is  nothing  disclosed  to  indicate  that  appel- 
lants were  not  selling  u  on  their  own  ac- 
count Certainly  rei^nd^nt  is  not  put  upon 
notice  of  an  agency  under  a  contract  tlial^ 
breathes  ownership  In  the  'parties  who  en- 
gage to  deliver  a  motor  and  to  guarantee  it 
"At  this  day  the  law  must  be  considered  as 
settled  that  a  vendor  as  purchaser  dealing-  |n 
his  own  name  without  disclosing  the  name 
of  his  principal  is  personally  bound  by  his 
contract ;  and  it  makes  no  difference  that  he 
is  known  to  the  other  party  to  be  an  auction- 
eer, or  broker,  who  is  nsnatlly  employed  In 
sellibg  property  as  the  «gent  for  others.  Even 
wheive  he  discloses  the  name  of  his  prljoclpal, 
if  he  signs  a  written  contract  in  his  own 
name  merely,  which  contract  does  net  npoa'- 
Its  face  show  that  he  was  acting  as  the' 
agent  of  another  or  In  an  ofladal  capacity  In, 
behalf  of  the  govepiment  be  will  be  penon- 
ally  bound  t&ereby."  Bfanonds  v.  Hieard,  23 
PKAc  (Mass.)  120,  84  Am.  Dec.  41;  Mills  v. 
Hunt,  20  Wend.  (N.'T.)  481}  1  Am.  dt  Bbg. 
Enc.  Law,  p.  1121. 

Vo  tastlmony  waq  offered  to  show  that  the 
motor  company  was  a  party  to  the  contract, 
or  had  4n  any  manner  authorised  the  special' 
warranty  upon  which  respondent  relied.  In 
fact,  we  take  it  from  their  correspondence 
hitroduc«d  as  an  exhibit  by  apjpellants  that 
they  were  acting  Independently  of  any  agree- 
ment respondent  mfty  .)iave  bad,  with  Lee  4 
Brinton.  The  binding  character  of  the  con- 
tract seems  conclusive  nvon-  Um  f  aocv  and  es- 
pecially so  when  tbe  parties  have  acted  tlte° 
contract  aa  di^awtf.  '  Appellants  recoinnwnd- 
ed  proper  persona  to  Install  the  motor,  and,' 
when  It  was  done,  anderto<A  to  suecessfnlly 
demonstrate  Its  efficiency.  They  explain  their 
conduct  by  paying  tiiat  they. were  only  inters- 
ested  in  eeeing  tbd  motor  work,  and  felt  un- 
der no  duty  as  to  Its  installation. '  But  they' 
«^re  bound  by  their  acts.  It  mA7  he  npt^ 
that  appellants  do  not  plead  an  agency,  butt 
set  up  an  affirmative  demand  for  tbe  balance 
of  the  contract  prlefe.  This  aloneU  sufficient, 
to  bind  them  to  the  contract  as  it  is  Written. 
AppeUanto  rely  with  wnchiasswance  upon 
the  case  of  Trtpple  v.  Llttiefleld,  4»  WMh. 
156,  8»  Pa«.  408.  .  In  that  «a«e  tbe  rule  we 
have  here  announced  was  cecogaIzed„  but  tbe 
court  found  fro^  the-  facta,  tjtat,  th<i  agents- 
hMl.not  openly  pledged  them^etvea  and  that, 
the  plaintiff  not  only  had  notice  of  thQ  agen- 
cy, but  di^lt  with  defendants  as  agents  and 
not  as  Drlnclpals.  In  this  case,  while  re- 
spondent'tays  on  cross-examination  that  he 
supposed  api)ellants  w'ere  agents,  yet  never-' 
theleas.he  says  he  made  his  contract  with 
them,  and  not  with  the  company,  a  conclu- 
sion which  we  find  to  be  borne  out  by  the 
evidence  cdnsidered  as  a  whole,  'the  legal, 
rtablllty  Of  appellants  being  established,  the 
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otber  propositions  advanced  depend  on  tbe 
weight  of  the  evidence  which  we  find  to  be 
sufficient  to  warrant  the  findings  and  condn- 
slons  of  the  court 
Judgment  afllrmed. 

RPDKIN,  O.  J.,  and  FtJMiEBTON,  MOR- 
BIS,  and  GOSB,  JJ.,  coacur. 


OlTT  OF  SBATTLfe  r.  STIRRAT  et  al. 

(Supreme  Court  of  Washington,    Nov.  6,  1909.) 

1.  MUKICIPAI,  COBPORATIOHS  (jl  54,  226*)— 
POWEKS— LlABII-ITT. 

A  municipal  corporation  exercisee  under  ita 
cbarter  a  part  of  the  soTefeign  power  of  the 
state,  and  represents  the  state,  and  it  also  ex- 
ercises power  in  ita  proprietary  character,  and 
OS  to  goTemmental  power,  it  acts  strictly  as 
a  public  corporation,  and  It  is  not  bound  by  an 
«et  conuadtted  ultra  vires  by  its  officers,  while 
in  the  exercise  of  its  proprietary  functions  it  is 
bound  by  Its  private  contracts,  and  subject  to 
estoppels,  like  any  private  corporation. 

ITSi.  Note.— For  other  cases,  see  '  Jlunieipal 
Corporations,  Cent  Dig.  {g  142,  et6-«50;  Dec. 
Dig.  SI  64,  22a»] 

2.-  MrnciFAi'  ODKPOBiWnHfrs . «  880^)— Pow- 
ers —  LiABitirr  —  "Mohht  or  XHB  ClTY"^- 
"PuBLip  Funds." 

l%e  power  of  a  city  to  grade  streets  or  lay 
sewers  or  water  n^pes  at  the  cost  of  abutting 
proper^  i«  pot  stnoUy  »  gorenunMital  funetlon, 
and  in  the  exercise  of  the  power  it  acts  in  its 
proprietary  character,  and  the. money  collected 
from  the  abutting  property  owners  is  not  "mon- 
ey of  tbe  dty"  within  its  cliarter,  for  it  it  only 
monw  raised. by  the  operation  of  a  genewl  Uw 
that  becomes  radney  of  the  city,  or  public  funds, 
and  subject  to  the  charter  .provision  as  tp  the 
deposit  thereof. 

[Ed.  Note.->-I>»r- other  cases,  tee  Mtihiet^ 
Gotvoralaona,.  Dec  Dig.  S  SSO.* 

.For  olher  deflnitlMM,  ■••  Woidf  and  Phcaaas, 
veL  dt  pw  578&] ' 

3.  MnNKSPAL  OOBTOBAZIOHS  (|  747*)r-P0W- 

EBB— LlABILITT- 

Where  a  city  contracting  for  the  construc- 
tfon  of  a  local  improvemenf  at  the  cost  of  prop- 
erty beneflted  thereby  permitted  its  comptroller 
to  receive  money  in  carrying  out  the  work,  the 
city  must  answer  for  his  malfeasance,  though 
under  the  charter  public  funds  were  not  payable 
to  him.' 

fBd.  Note.— For-  other  easee,  see  Mnniciftal 
Coq^ontioBS,  Cent  Dig.  M  1570-1577;  Deo. 
Dig.  {  747.*] 

D«partin«nt  1.  Appeal  from  Snperlor 
Oonrt  King  Connty;  R.  B.  Alhertson,  Judge. 

Action  by  th*  city  of  Beattlel  against 
James  R.  Sttrrat  and  anotlier,  copartners  as 
Sttirat  &  Ooets,  and  adother.  From  a  Judg- 
ment for  plKintUT,  certain  of  the  defendaats 
aweHl.    Reversedi  with  directions 

d.  A.  Riddle  and  Peters  &  Powell,  for  ap- 
pellants. Scott  Calhoun  and  Bruce  C. 
Shorts,  for  respondent 

CHAD  WICK,  J.  This  Is  an  action  brought 
by  the  city  of  Seattle  against  Stlrrat  &  Coetz 
and  the  United  States  Fidelity  &.  Guaranty 
Company,  to  recover  the  sum  of  f400.     In 


making  locftl  Improvements  In  the  dty  of 
Seattle  certain  preliminary  expenses  are  iu- 
cnrred  to  cover  cost  of  surveys,  advertising 
and  list  of  owners  of  property  to  be  affected 
by  the  Improvement  as  well  as  all  otber 
expenses  incidental  to  letting  the  main  con- 
tract The  city  advances  the  money  to  meet 
these  expenses  from  Its  general  fnnd,  and 
the  amount  so  advanced  is  known  as  the 
"fixed  estlmatei"  and  Is  charged  against  tbe 
proposed  Improvement  to  be  thereafter  laid 
against  the  property  benefited,. together  with 
the  actual  cost  of  tbe  work.  To  Insure  the 
repayment  of  this  advance  the  city  requires 
that  the  amount'  thereof  be  repaid  by  the 
contractor.  In  August  1901,  defendants  Stir- 
rat  &  Goetz  were  awarded  a  contract  for 
the  Improvement  of  certain  streets,  all  as 
provided  by  the  terms  of  ordinance  No.  6818, 
creating  local  Improvement  fund  district  No. 
403,  'Wherein  it  was  provided  that  payment 
should  be  made  by  the  issuance  of  local 
Improvement  bonds  chargeable  npon  district 
No.  403.  it  was  also  provided  that  from 
time  to  time  as  the  work  progressed,  pay- 
ments should  be  made,  up  te  70  per  cent  of 
the  whole  contract  price.  It  was  further  ex- 
pressly provided  that  iio  bonds  or  warrants 
should  be  issoed  in  any  event  for  the  30 
per  cent  feserved,  until  Stlrrat  ft  Goetz 
should  have  paid  In  coin  the  par  value  of 
enough  bonds  or  warrants  to  cover  the  initial 
cost  advanced  from  the  general  fund,  which 
in  this  case  was  $400.  The  30  pa  cent  re- 
tained to  cover  possible  liens,  etc.,,  was,  after 
a  certain  time,  paid  to  Stlrrat  &.  Goets,  but 
It  Is  now  asserted  by  the  city  that  the  $400 
due  from  them  was  never  paid,  and  this  ac- 
tion Is  brought  to  recover  It  The  admitted 
facts  show  that  during  all  the  times  the  con- 
tract was  under  way,  one  Jphn  Rlpllnger  was 
city  comptroller  of  the  city  of  Seattle,  and 
that  It  was  his  duty  to  keep  in  charge  and 
deliver  the  l>ond3  to  cover  the  "fixed  esti- 
mates" to  the  contractor;  tttat  at  the  time 
Stlrrat  &  Qoetz  received  the  30  per  cent 
balance  due  on  their  contract  they  drew  a 
check  to  the  city  comptroller,  and  received 
bonds  of  the  par  value  of  $400.  A  copy  of  tbe 
check  and  Its  Indorsements  follows:  "1400.00. 

No. .    Seattle,  Wash.,  March  24,  1902. 

The  Washington  National  Bank,  United 
States  Depository:  Pay  to  City  Comptroller 
or  order  Four  Hundred  OO/lOO  Dollars.  Fi- 
nal on  Thirteenth  Ave.  Stlrrajt  &  Goetz." 
Stamped  on  the  face  thereof:  "Paid  E  Apr. 
17,  1002.  Washington  National  Bank,  Seat- 
tle, Wash."  Indorsed  thereon:  "Jno.  Rlp- 
llnger, City  Comptroller."  This  money  was 
never  paid  into  the  treasury  by  Rlpllnger, 
but  so  far  as  the  record  In  the  present  case 
shows,  was  appropriated  to  his  own  use.  la 
July,  1007,  the  city  made  demand  on  Stlrrat 
k  Goetz  for  the  payment  of  the  $400,  which 
being  refused,  this  action  was  Instituted 
against  them  and  their  bondsmen.    The  bond 
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compasr  defanlted,  but  to  tbe  com]^«lnt  Stir- 
rat  &  Goetz  made  answer,  setting  up  various 
defenses,  asserting  ttiat  for  a  long  time  the 
mayor  and  council  bad  ottierwise  tliaa  by 
resolution  or  ordinance  put  tbe  matter  of 
dealing  witb  tbese  "fixed  estimates"  under 
the  exclusive  direction  and  control  of  tbe 
comptroller;  that  the  contract  under  which 
they  operated  required  that  the  warrants  re- 
ceived by  them  in  payment  of  tbe  fixed  esti- 
mates should  be  immediately  indorsed  pay- 
able to  the  city  comptroller,  and  that  such 
was  the  exclusive  custpm;  that  during  12 
years  they  had,  in  all  of  a  large  number  of 
contractSy  been  authorised,  directed,  and  per- 
mitted to  pay  to  the  city  comptroller  the 
iunouixt  of  the  "fixed  estimate,"  and  that  the 
custom  prevailed  with  all  other  contractors; 
ttiat  tbe  comptroUw  was  tbe  financial  agent 
of  the  city,  and  it  was  Iiis  duty  to  keep  and 
countersign. all  bonds  issued  by  the  city,  and 
that  the  only  manner  in  which  a  contractor 
for  local  improvements  could  obtain  such 
bonds  was  to  receive  them  from  the  comp- 
troller, paying  to  him  tbe  exqess  of  the  moor 
eys  due  to  cover  tlie  "fixed  estimate."  They 
also  pleaded  other  defenses,  setting  up  the 
knowledge  of  tbe  city  at  this  custom  during 
all  tbe  time  intervening  between  the  appro- 
priation of  the  money  by  Rlpllnger  and  tbe 
commencement  of  this  action;  and,  by  way 
of  a  furtber  defense,  they  pleaded  an  estop- 
pel. Demurrers  were  sustained  to  the  sev- 
eral defenses,  and  defendants  have  appealed. 
It  will  be  seen  that  the  pith  of  this  case 
lies  In  the  legal  authority  of  the  comptroller 
to  receive  tbe  money  from  these  appellants. 
Tbe  city  contends,  and  tbe  trial  court  held, 
that  the  duties  of  the  comptroller  and  treas- 
urer being  defined  by  the  city  charter,  and 
it  nowhere  appearing  that  the  comptroller 
luul  any  authority  to  receive  any  money  for 
or  on  account  of  the  «lty,  and  the  contract 
having  provided  explicitly  that  the  money 
for  the  "fixed  estimate"  should  be  paid  into 
the  dty  treasury,  this  case  falls  within  that 
line  of  cases  holding  that  one  who  deals  with 
a  public  officer  is  charged  with  a  knowledge 
of  bis  duties,  and  the  limitations  upon  bis 
powers  and  authority,  and  cannot,  by  any  act 
of  his  own,  make  the  officer  an  agent  of  tbe 
public  la  any  transaction,  unless  it  is  put 
upon  him  In  virtue  of  some  statute  or  the 
fundamental  law ;  that  the  payment  of  mon- 
ey, if  made  to  an  officer  who  has  no  authority 
to  receive  it.  Is  voluntary ;  and,  while  there 
may  be  a  moral  obligation  on  the  part  of  tbe 
person  receiving  it  to  pay  it  over  to  the  prop- 
er custodian,  it  is  not  a  legal  obligation,  and 
that  the  agency,  It  any  exists,  is  between  the 
Individnals,  and  the  city  Is  not  bound.  There 
aie,  of  course,  many  cases  holding  to  this 
role,  although  It  is  not  universal.  It  is  most 
freqaently  invoked  in  embezzlement  cases,  of 
Whldi  respondent  suggests  the  following: 
Shwrlck  y.  State,  167  Ind.  34S,  79  K  E.  198; 
Hartford  Insurance  Co.  v.  State,  9  Kan,  211; 
^tate  T.  Spaulding,  24.  Kan.  1— as  decisive  of 


this  case.  In  tbe  first. of  these  /xtses-^-and  It 
Is  but  a  type  of  all  the  others — ^it  was  held 
that  money  paid  to  a  state  auditor  by  in- 
surance companies  for  license  fees  was  not  a 
payment  to  the  state  within,  the  terms  of  the 
law  that  provided  that  all  such  moneys  should 
be  paid  to  the  State  Treasurer. 

Without  committing  ourselves  to  this  doc- 
trine— it  may  be  admitted  so  far  as  this  case 
is  concerned — the  question  before  us  strikes 
deeper,  and  depends  upon  other  considera- 
tion. It  Involves  an  inquiry  Into  the  authori- 
ty and  power  of  the  city  In  the  exercise'  of  Its 
several  functions.  A  municipal  incorporation 
jKMsesses  a  twofold  character.  It  exercises 
under  a  grant  or  charter  a  part  of  the  sov- 
ereign power  of  the  state,  but  In  tbus  exer- 
cising Its  power,  and  to  promote  the  ends  of 
government  and  tbe  convenience  of  its.  iiv- 
babitants,  it  may,  and  fr^uently  does,  act  as 
an  agent  for  the  citizen,  "The  distinction 
between  these,  though  sometimes  difficult  to 
trace,  .Is  highly  important,  and  Is  frequently 
referred  to,  particularly  in  tbe  cases  relating 
to  tbe  implied  or  common-law  liability  of 
municipal  corporations  for  the  negligence  of 
their  servants,  agents,  or  officers  In  the  ex- 
ecution of  corporate  duties  and  powers.  On 
this  distinction,  indeed,  rests  the  doctrine  of 
such  implied  liability.  In  Its  governmental 
or  public  character  tbe  coiporation  is  made, 
by  tbe  state,  one  of  Its  instruments,,  or  the 
local  depositary  of  certain  .limited  and  pre- 
scribed political  powers,  to  be  exercised  for 
the  public  good  on  behalf  of  tbe  state  rather 
than  for  Itself.  In  this  respect  it  is  assimi- 
lated, in  its  nature  and  functions,  to  a  coun- 
ty corporation,  which,  ^s  we  have  seen,  is 
purely  part  of  the  governmental  machinery 
of  the  sovereignty  which  creates  it.  Over  all 
its  civil,  political,  or  governmental  powers 
the  authority  of  the  Legislature  is,  in  the 
nature  of  things,  supreme  and  without  limi- 
tation, unless  tbe  limitation  Is  found  In  the 
Constitution  of  tbe  particular  state.  But  In 
Its  proprietary  or  private  character,  the  the- 
ory is  that  the  powers  are  supposed  not  to  be 
conferred,  primarily  or  chiefly,  from  consid- 
erations connected  with  tbe  government  of 
the  state  at  large,  but  for  the  private  advan- 
tage of  tbe  compact  community  which  is  in- 
corporated as  a  distinct  legal  personalty  or 
corporate  individual ;  and  as  to  sud>  powers, 
and  to  property  acquired  thereunder,  and  con- 
tracts made  with  reference  thereto,  the  cor- 
poration Is  to  be  regarded  quoad  hoc  as  a 
private  corporation,  or  at  least  not  public 
In  the  sense  that  the  power  of  the  Legisla- 
ture over  it,  or  tbe  rights  represented  by  it, 
is  omnipotent  Dillon,  Mun.  Corp.  (4th  Ed.) 
i  66.  In  its  governmental  or  public  character 
it  represents  the  state,  while  In  the  other  it 
is  a  mere  private  corporation.  As  a  polltlral 
institution,  tbe  municipality  occupies  a  dif- 
ferent position,  and  is  subject  to  different 
liabilities  from  those  which  are  imposed  upon 
the  private  corporation.  But  because  tbese 
two  characters  are  united  ifi  the  same  legal 
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eottty,  It  does  not  follow  that  thei  shield  which 
covers  the' political,  equally  protects  the  pri- 
vate, corporation."  Cincinnati  v.  Cameron,  33 
Ohio  St.  336 ;  20  Am.  &  Eng.  Enc.  Law,  1131. 
With  reference  to  Its  first  or  governmental 
power  It  acts  strictly  Ob  a  public  corporation. 
It  is  held  by  Its  charter,  and  cannot  be  bound 
by  any  act  committed  ultra  vires  by  Its  .of- 
ficers. It  Is  upon  this  principle  that  the  eas- 
es of  Paul  V.  Seattle,  40  Wash.  294,  82  Pac. 
601,  and  Arnott  v.  Spokane,  6  Wash.  442,  33 
Pac.  IOCS,  must  be  held  to  rest  In  the  ex- 
ercise of  Its  proprietary  or  private  functions, 
it  is  held  to  its  private  contracts,  and  sub- 
ject to  estoppels  as  Is  any  private  corpora- 
tion. "When  the  municlphllty  undertakes  to 
supply,  to  those  Inhabitants  who  will  pay 
therefor,  utilities  and  facilities  of  urban  life. 
It  is  engaging  in  business  upon  municipal  cap^ 
Ital  and  for  municipal  purposes, '  but  not  In 
methods  hitherto  considered  municipal.  It 
Is  'a  public  corporation  transacting  private 
business  for  hire.  It  Is  performing  a  func- 
tion not  governmental,  but  often  "committed 
,to  private  corporations  or  persons,  with  whom 
It  may  come  Into  competition.  The  function 
may  be  municipal,  bat  the  method  Is  not 
It  leads  to  profit  which  Is  the  object  of 
the  private  corjwratlon.  Some  courts  and 
authors  therefore  term  the  municipality  In 
this  aspect  a  quasi  private  corporation."  26 
Cyc.  125. 

The  power  to  grade  streets,  lay  sewers 
or  water  pipes,  and  to  lay  the  cost  thereof 
upon  abutting  property  is  not  a  government- 
al or  public  function  in  the  Strict  sense.  It 
has  nothing  to  do  with  the  raisifag  or  dis- 
bursing of  the  public  revenue,  with  Improve- 
ments which  affect  the  whole'publlc  In  like 
degree,  the  preservation  of  the  public  healtb, 
or  the  exercise  of  the  police  power.  The 
method  of  doing  such  work  Is  left  to  the 
city,  but  in  its  exercise  It  neither  receives 
nor  disburses  "public  funds"  or  the  "mon- 
eys" referred  to  In  its  charter.  It  collects 
the  tribute  of  the  property  owner  paid,  In 
tiieory  at  least,  voluntarily,  and  disburses  it 
in  such  manner  as  It  may  provide,  so  long 
as  It  docs  not  contravene  the  general  law. 
It  may,  In  the  exercise  of  this  function,  pro- 
vide by  ordinance  or  by  a  practice  Or  cus- 
tom long  adhered  to,  notwithstanding  the 
provision  in  the  particular  contract,  that 
the  money  so  collected  may  be  paid  into 
any  depositary,  a  bank  if  tt  sees  fit  to  be 
thereafter  covered  Into  the  treasury  by  Its 
agent  The  agency  Is  not  one  growing  out 
of  the  charter,  but  Is  dependent  upon  the 
contract  or  conduct  of  the  city.  Nor  Is  It 
any  answer  to  say  that  the  work  perform- 
ed, by  appellants  was  of  general  Interest 
and  benefit  to  the  whole  public.  "But  the 
distinction  is  quite  clear  and  well  settled, 
and  the  process  of  separation  practicable. 
To  this  end  regard  should  be  had,  not.  so 
.much  to  the  nature  and  character  of  tlie 
various  powers  conferred,  as  to  the  cibjects 
and  purpose  of 'tli6  Le^lsiatture  in  iontiiklad 


them.  If  granted  for  public  purposes  ex- 
clusively, they  belong  to  the  corporate  body 
and  Its  public,  political,  or  municipal  char- 
acter. But  If  the  grant  was  for  purposes  of 
private  advantage  and  emolument  though 
the  public  may  derive  a  common  benefit 
therefrom,  the  corporation  quoad  hoc  Is  to 
be  regarded  as  a  private  company."  Bailey 
V.  New  York,  3  Hill  (N.  Y.)  531,  539,  88  Am. 
Dec.  669;  Hart  v.  Bridgeport  13  Blatchf. 
289,  Fed.  Gas.  No.  6,149. 

There  Is  nothing  In  the  general  law  to 
warrant  the  assumption  that  the  sovereign 
power  of  the  state  is  Involved  In  grading 
streets  for  the  benefit  of  private  property. 
Certainly  mahdamns  would  not  lie  to  com- 
pel It,  nor  would  Injunction  lie  at  the  In- 
stance of  a  citizen  whose  property  was  not 
immediately  affected.  The  moneys  received 
In  aid  thereof  are  not  "moneys  of  the  city" 
-witMn  the  charter  meaning  Of  the  term, 
but  may  be  funds  of  the  city  within  the 
terms  of  their  contract,  or  In  the  sense  that 
It  is  the  doty  of  the  city  to  collect  and  dis- 
burse them.  It  Is '  only  moneys  raised  by 
the  operation  of  some  general  law  that  be- 
come "moneys  of  the  city,"  or  "moneys  be- 
longing to  the  city,"  or  "public  funds,"  or 
"public  moneys,"  and  subject  to  the  charts 
provision  with  reference  to  their  deposit 
Such  laws,  whether  they  be  general  or  spe- 
cial, can  have  no  reference  to  such  funds  as 
may  come  to  a  municipality  through  meth- 
ods with  which  the  public  as  a  whole  has 
no  concern.  State  ex  rel.  Johnson  v.  Claus- 
en, 51  Wash.  548,  99  Pac.  743.  "The  term 
'public  money.'  as  used  In  the  statutes  of 
the  United  States,  ordinarily  means  the 
money  of  the  government  received  from 
the  public  revenues,  or  Intrusted  to  Its  of- 
ficers changed  with  the  duty  of  receiving, 
keeping,  or  disbursing  the  same  wherever 
It  may  be.  Such  money,  when  Illegally  ob- 
tained therefrom,  may  be  followed  by  the 
government  Into  the  bands  of  tbe  wrong- 
doer and  recovered  as  a  debt  due  from  him, 
vrlth  the  preference  over  other  creditors  In 
the  distribution  of  hl.^  assets!  In  case  of  in- 
solvency, giver  to  the  United  States  by 
statute.  Bayne  et  at  v.  United  States,  98 
V.  8.  642,  23  L.  Ed.  997.  It  does  not  In- 
clude the  money  of  states,  counties,  cities, 
and  towns,  although  with  reference  to  those 
governments  and  municipalities  such  funds 
in  other  connections  would  be  deemed  pub- 
He  money.  Nor  does  it  Include  money  In  the 
hands  of  the  marshals,  clerks,  and  other 
officers  of  courts,  held  by  them  under  au- 
thority of  law  to  await  the  Judgment  of  the 
court  in  relation  to  the  ownership  thereof. 
Such  money  constitutes  trust  funds  held  for 
Individual  litigants,  and  not  for  the  public 
as  represented  by  the  government  •  •  • " 
Branch  r.  United  States,  12  Ct.  01.  281,  280. 

Our  reasoning  further  finds  assurance  in 
the  fact  that  indebtedness  Incurred  for  these 
purposes  h&d  been  held  to  be  no  part  of  the 
general  Indebtedaess  or  funds  of  a  mimlcl- 
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l>al  corporation.  If  they  were  deWa  or  fqads 
within  the  meaning  of  the  charter  or  con- 
atltntlonal  definition  of  the  term.  It  muat 
hare  been  beld  otherwise.  It  therefore, 
■eems  plain  that,  in  the  execution  of  its 
trust,  the  city  of  Seattle  might  bare  con- 
tracted, directly  that  the  amount  involved 
tn  thlB  case  could  be  paid  directly  to  ita 
comptroller;  and.  If  it  could,  it  la  subject 
to  such  Implications  as  the  law  throws 
around  Its  persistent  practice  and  continued 
conduct  While  one  paying  "public  funds" 
Into  the  hands  of  the  comptroller  might  pay 
at  Ms  peril,  the  act  being  ultra  vires,  the 
dty  must  answer  for  tbe  misfeasance  of 
tts  officer  who  has  assumed,  with  Us  knowl- 
edge, to  perform  a  function  Incident  to  Its 
proprietary  cbaraoter.  This  is  especially  so 
when  we  consider  that  the  city  charter  ex- 
pressly protvldes  that  the  cUy  comptroller 
•ttall  perform  such  other  duties  as  this 
charter  or  the  city  council  may  direct" 

The  Judgment  of  the  lower  court  is  re- 
versed, with  directions  to  let  the  case  pro- 
ceed In  accordaace  witlv.tbls  opinion. 

BUDKIN,  0.  J.,  and  rULLBBTON  and 
OOSB,  J3.,  concur. 

(66  WEBh.  «06)  -=- 

HBMBRBB  v.  McFARIiAND  et  al. 
(Supreme  Court  of  Washington.    Nov.  12, 1909.) 

1.  Taxation  (|  708*)i— Saiks  fob  Dkurqujent 
Taxes— iNVALiDiTT— Laches. 

A  nonresident  acqaired  land  in  1895.  Slie 
Called  to  pay  taxes,  but  had  no  notice  of  a  jadg- 
ment  rendered  in  1901  foreclosiog  a  certificate 
for  delinquent  taxes  until  1906.  No  material 
change  in  the  value,  title  or  condition  of  the 
property  took  place  thereafter.  Held,  she  vas 
not  iMrred  by  laches  from  maintaining  a  suit 
Instituted  In  1907  to  set  aside  the  Judgment 

[Bd.  Note.— Fot  other  cases,  see  Taxation, 
Dec.  Dig.  S  708.«1 

2.  Taxation  ({  T08*)^Jcdoment  Fobecixis- 

IHO    RiOBT    TO    ReDEEU— COIXATEBAI,    AT- 

An  action  to  recover  possession  of  land 
and  to  set  aside  a  Judgment  foreclosing  a  cei^ 
Bficate  for  delinquent  taxes  thereon  is  a  direct 
attack  on  the  foreclosure  Judgment,  and  the 
recital  therein  of  due  service  of  summons  is 
merely  prima  facie  true,  and  may  be  overcqme 
by  proof  to  the  contrary. 

[Ed.   Note.— For  other   cases,   see  noation, 
Dec.  Dig.  i  70a*] 
8.  JtjDGxENT  (I  ^7»)— Attack— CoiiATERAt 

Attack. 

Where  the  court  has  Jurisdiction  of  tbe 
subject-matter  of  an  action,  and  the  Judgment 
recites  due  service  of  process,  and  there  is 
nothing  in  the  record  to  contradict  the  recital, 
tbe  Judgment  cannot  be  collaterally  attacked, 
but  where  want  of  iurisdiction  affirmatively  ap- 
pears on  the  face  of  the  whole  record,  the  judg- 
ment is  void  on  collateral  attack. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  M  937,  938;    Dec  Dig.  S  «7.*] 

4.  Taxation  (|  708*!— Certiwcate  fob  De- 

UNQUENT   Taxes— FOKEOWJSUBB—JUDGHEHT 

—Validity. 

Where  the  record  shows  that  the  summons 
In  a  suit  to  foreclose  a  certificate  for  delinquent 
taxes  iA  void  on  its  face,  and  that  no  other  service 


was  made  and  no  personal  appearance  was  made 
by  the  owner,  the  foreclosure  judgment  is  void. 
[Bd.   Note.— For'  other  cases,   see  Taxation, 
Dec  Dig.   (  70&«] 

6.  Taxation  m  814,  815*)  —  Skiting  AsiOB 

Tax  Sale— OoNDrnoHS. 

An  owner  obtaining  a  Judgment  for  tbe  re- 
covery of  land  and  the  setting  aside  of  a  tax 
proceeding  should  be  required  to  pay  to  the  tax 
purchaser  the  taxes  paid  by  him,  together  with 
interest  and  the  value  of  tbe  improvements,  as 
required  by  Laws  1903,  p.  262,  c  ia7. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig  a  1612,  1613,  1614;  Dec.  Dig.  Sf 
814.  815.»] 

D^artment  2.  Appeal  from  Superior 
Court  King  County;   Geo.  B.  Morris,  Judge. 

Action  by  Nancy  J.  Hembree  against  Wil- 
liam McFarland  and  others.  From  a  Judg- 
meut  of  dismissal,  plaintiff  appeals.  Re- 
versed and  remanded. 

L.  H.  Wheeler,  for  appellant  Bausmao 
tt  Eelltiier,  for  respondeuts. 

MOUNT,  J.  The  appellant  brought  this 
suction  to  recover  possession  of  a  certain 
lot  ef  land,  and  to  set  aside  a  Judgment  and 
to  remove  the  cloud  thereof  from  the  plain- 
turs  tltlek  The  trial  court  concluded  that 
the  plaintiff  was  guilty  of  laches,  and  was 
therefore  estopped  to  claim  the  land,  aud 
entered  a  decree  dismissing  the  plaintiff's 
complaint  and  quieting  title  in  the  respond- 
ents.   The  plaintiff  has  appealed. 

The  facts  are  not  disputed.  It  appears 
that  the  appellant  Is  a  nonresident  of  tbe 
state.  la  the  year  1895  she  acquired  the  lot 
in  question  and  an  adjoining  lot  In  the  dty 
of  Seattlei  She  paid  no  taxes  on  tbe  lot  in 
question.  In  the  year  1900  the  county  treas- 
urer Issued  to  respondent  Hannah  McFar- 
land a  certificate  of  delinquency  for  taxes 
delinquoit  on  the  property  for  the  years 
1895-96.  On  February  14,  1901,  Hannah  Mc- 
Farland brought  an  action  to  foreclose  lier 
certificate  of  delinquency.  The  only  service 
attempted  was  by  publication.  This  service 
was  void.  No  appearance  in  the  case  was 
made  by  the  defendants.  Thereafter  a  de- 
fault decree  of  foreclosure  was  entered. 
This  decree  recited  that  the  notice  and 
summons  "was  regularly  and  duly  served." 
Thereafter,  in  July,  1901,  the  property  was 
sold  under  the  decree  of  foreclosure,  and 
was  bid  in  by  the  plaintiff  In  that  action. 
A  treasurer's  deed  was  subsequently  Issued 
to  her,  and  she  immediately  took  possession 
of  the  property,  and  after  September,  1903, 
made  Improvements  on  the  property  to  the 
value  of  $2,100.  Tbe  lot  In  question  at  the 
time  this  action  was  begun  was  of  the  value 
of  $1,100.  At  the  time  of  tbe  foreclosure  tbe 
lot  was  of  the  value  of  about  $100.  Prior 
to  bringing  the  action,  the  appellant  tender- 
ed to  respondents  all  taxes  and  Interest  paid 
by  them.  She  did  not  know  of  tbe  fore- 
closure or  that  the  respondents  had  posses- 
sion of  her  lot  nhtn  tbe  year  1906.     She 


«ror  stiMr  MNB  SM  same  toyls  ud  ssetlea  NVlf  BBR  la  Dee.  *  Am.  Digs,  wn  ta  date,  *  R«p«rt«r  Iad«a«i 


Digitized  by 


Google 


83d 


104  PACIFIC  KB(>OKrBB. ' 


<Cd. 


brought  this  action  In  September,  1907.  It 
Is  conclusively  shown  In  the  case  that  tbe 
court  had  no  jurisdiction  to  enter  the  decree 
In  tbe  tax  foreclosure  case  This  court  has 
repeatedly  held  that  summons  like  the  one 
here  served  is  void,  and  confers  no  Jnrisdic- 
ticn  upon  the  court  to  render  Judgment. 
Gould  V.  White  (Wash.)  103  Pac.  400.  This 
point  seems  to  be  conceded.  The  trial  court 
was  of  tl»e  opinion,  however,  that  the  ap- 
pellant was  guilty  of  laches,  and  for  tliat 
reason  could  not  maintain  the  action.  This 
ruling  was  based  upon  the  decision  in  the 
case  of  Stevens  v.  Doohen,  50  Wash.  145, 
06  Pac.  1032.  In  that  case  we  said:  "There 
are  facts  in  the  record  which  tend  strongly 
to  show  laches,  but  we  shall  not  consider 
these  facts  because  we  prefer  to  rest  the  de- 
cision of  this  case  upon  the  validity  of  the 
Judgment  in  the  tax  foreclosure  proceeding." 
The  opinion  shows  that  the  value,  tbe  title, 
and  the  conditions  of  tbe  property  had  ma- 
terially changed.  It  is  not  stated  what  no- 
tice the  appellants  in  that  case  had  of  such 
changes,  but  it  Is  fair  to  presume,  in  flew 
of  tlie  fact  that  they  were  residents  of  tbe 
state,  that  they  stood  by  for  several  years 
snd  knew  of  these  changes;  while  In  the 
case  at  bar  the  appellant  did  not  know  that 
there  was  any  attempted  foreclosure  or  sale 
of  her  property  until  about  one  year  prior 
to  the  time  she  brought  this  action.  After 
she  learned  this  fact,  no  material  chaUge  in 
the  value,  title,  or  conditions  of  the  property 
is'  shown  to  have  taken  place.  We  think, 
therefore,  this  case  Is  not  controlled  by  that 
case,  and  also  that  there  is  no  laches  shown 
except  the  mere  failure  to  pay  taxes,  which, 
under  the  rule  stated  In  Gould  t.  White, 
supra,  is  not  sulHcient 

It  is  argu.ed  by  respondents  that  the  Judg- 
ment of  tiie  lower  court  should  be  affirmed 
xipon  two  grounds,  besides  the  one  upon 
which  the  court  rested  the  decision,  viz.: 
(I)  Because  this  Is  a  collateral  attack  upon 
the  tax  Judgment;  and  (2)  because  the  evi- 
dence Is  Inaufflcient  to  overcome  the  pre- 
sumption of  Jurisdiction  arising  from  the 
recitals  In  tbe  tax  Judgment.  We  have  held 
that  nu  action  identical  with  this  lu  all  re- 
spects wai.  a  direct  attack  In  equity  upon 
the  foreclosure  Judgment  Sllverstone  v. 
Totten,  50  Wash.  447,  97  Pac;  401.  In  Gould 
v.  White,  supra,  which  was  a  case  like  this, 
we  said:  "In  tbls.case  the  appellants  proved 
that  the  defendants  in  the  tax  foreclosure 
proceedings  did  not  appear,  and  were  not 
l)er80ually  served  with  process,  and  produc- 
ed records  showing  nothing  beyond  the  pub- 
Jication  of  a  void  summons.  This  in  our 
opinion  made  out  a  prima  f|icie  case  In  their 
behalf.  Tbe  presumption  in  favor  of  Juris- 
diction Is  overcome  ai;d  the  burden  of  proof 
shifted  to  tbe  respondents  to  show  that  a 
valid  service  of  prooeas  had  been  made." 
And  In  Holly  v.  Monroe  (Wash.)  104  Pac. 


<^  we  said:  "But  In  any  event  the  recital 
In  the  Judgment  Is  only  prima  fade  evl- 
dence."'  These  decisions  are  based  upon  tbe 
theory  that  the  attack  was  direct  upon  tbe 
tax  foreclosure  Judgment.  In  Wick  ▼.  Bea 
(Wash.)  103  Pac.  4G2,  Department  1  of  tills 
court  said:  "The  rule  is,  and  It  has  been 
frequently  declared  by  this  court,  that  where 
the  court  has  Jurisdiction  of  tbe  subject- 
matter  of  an  action  and  tbe  Judgment  re- 
cites due  service,  when  there  is  aotblng  In 
tbe  record  to  contradict  tbe  recitals  of  the 
Judgment,  It  cannot  be  coUatenlly  attack- 
ed. Under  tills  rule  the  evidence  npon  whidi 
the'  court  based  its  finding  need  not  appear 
affirmatively  in  the  record.  It  Is  enough  it 
the  contrary  does  not  ai^iear  [citing  ao- 
thorlttes].  The  converse  of  this  role  follows, 
and  Is  sustained  by  the  same  authorities. 
Bo  that,  although  tbe  Judgment  recites  Ju- 
risdiction, if  a  want  of  Jnrlsdlctlon  -  afllnua- 
tively  appears  upon  the  face  of  the  whole 
record,  tbe  Judgment  will  be  held  to  be  void 
upon  collatemil  as  well  as  direct  attack." 
The  recital  of  dde  service  In  this  case  Is 
disputed  by  the  record  Itself,  and  such  serv- 
ice was  therefore  merely  prima  fade,  and 
might  be  overcome  by  proof  to  the  contrary. 
Gould  V.  Stanton  (Wash.)  103  Pac.  460. 
Such  proof  rsppears  in  this  casa  In  fact,  It 
Is  not  disputed  that  the  summons  of  record 
Is  void  upon  its  face,  and  that  no  other 
service  was  made,  or  attempted  to  be  made, 
and  no  personal  appearance  was  made  by 
tbe  defendants  in  that  action.  O^e  tax  fore- 
closure Judgment  was  therefore  void,  and 
should  have  been  set  aside. 

The  Judgment  appealed  from  Is  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  a  Judgment  setting  aside  the  tax  fore- 
closure proceedings  and  requiring  tbe  ap- 
pellant to  pay  to  respondents  tbe  taxes  paid 
by  tbem,  together  with  interest;  and  also 
to  pay  the  value  of  the  improvements  as 
berelnbel'ore  stated,  in  accordance  with  the 
provisions  of  chapter  137,  p.  262,  Laws  1903. 

RUDKIN,  C.  J.,  and  CROW,  DUNBAB, 
and  PARKER,  JJ.,  concur. 


liA  DOW  V.  NATIONAI.  BUILDING  &  PAV- 
ING BRICK  (X).    (Civ.  650.) 
(Court  of  Appeal,   Second  District,  California. 

Sept  11.  1900.) 
1.  Appbai,  and  Brrob  (i  920*>— Undkrak- 

IWO  TK   AtTACHMEWT— PrBSUMPTIONS. 

The  conrt,  on  appeal  from  an  order  refos- 
tng  to  vB«ate  a  writ  of  attachment,  on  the 
ground  that  at  the  time  flzed  for  the  justifica- 
tion of  tbe  sureties  neither  the  sureties  nor  oth- 
ers appeared  to  Justify,  In  the  absence  of  a  con- 
trary showing,  will  presume- that  th^  undertak- 
ing filed  on  the  day  fixed  for  the  Justificatiob 
of  the  sureties  on  the  original  undertaking  was 
in  due  form,  and  that  the  execution  thereof  and 
ita  conditions  complied  with  the  law. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3718;   Dec.  Dig.  |  020.*] 
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3.  AitACmmrr    (i    158*)— ninmtEAKiJie->- 
Waivkb  or  DcnoTB. 

Tit  filing  of  an  undertaklns  by  a  Bnrety 
corporation  on  the  day  fixed  for  the  Justifica- 
tion of  the  sureties  on  the  original  undertaking 
t»  procure  a  writ  of  attachment  is  the  offering 
*  new  surety,  whom  defendant  may  examine  as 
to  its  sufficiency;  and,  in  the  absence  of  a 
showing  that  the  representative  of  the  corpora- 
tion was  not  present  in  court,  or  that  defendant 
auestloned  the  sufficient  of  the  surety,  or  was 
enied  the  right  to  examme  the  surety,  there  was 
a  waiver  on  the  part  of  the  defendant  of  other 
tiian  the  prima  facie  Justification  made  by  pre- 
senting and  filing  an  undertaking  duly  executed. 
[Ed,  Note.— For  otlwr  cases,  see  Attarlimenti 
Cent  Dig.  I  387;  Dec.  Dig.  1 13&*] 

Appeal  from  Superior  Court,  Los  AngtStea 
County;  N.  P;  Conrey,  judge. 

Action  by  Charles  La  Dow  against  tbe  Na- 
tional Building  ft  Paving  Brick  Company. 
Prom  an  order  denying  a  motion  to  vacate 
and  set  aside  a  writ  of  attachment,  defend- 
ant appeals.    Affirmed. 

Woodruff  &  McClure,  for  appellant.  Wal- 
ter, Pratt  &  Ball  and  Stephen  L.  Sullivan, 
Jfot  respondent 

SHAW,  J.  Defendant  appeals  tiom  an  or- 
der of  court  denying  Us  motion  to  vacate  and 
set  aside  a  writ  of  attachmenL  Prior  to  the 
issuance  of  the  writ  plaintiff  filed  with  the 
clerk  tLX\  undertaUng  In  <^ae  form,  as  requir- 
ed by  tbe  provisions  of  section  539,  Code  Civ. 
Proc.  Within  the  time  provided  therefor 
defendant  excepted  to  the  sufficiency  of  the 
anretles  upon  the  undertaking,  notice  of 
which  was  duly  served  upon  plaintiff.  At  the 
.tUne  fixed  for  the  Justification  of  the  sureties 
only  one  of  them  appeared  and  Justified.  Tbe 
farther  hearins  was  thereupon  continued  to  a 
subsequent  day,  when,  the  other  surety  not 
appearing,  plaintiff  presented  and  offer^  to 
file  an  undertaking  executed  by  the  ttnited 
States  Fidelity  ft  Guaranty  Company.  De- 
foi^iit  did  not  question  tbe  sufficiency  of 
said  Guaranty  Company  as  a  surety,  but  ob- 
jected to  the  filing  of  the  undertaking  upon 
the  sole  ground  that  it  was  contrary  to  law, 
and  that  defendant  would  not  be  able  to  col- 
lect thereon  for  costs  and  damages  sustained 
prior  to  the  date  of  filing  the  same,  which 
objection  the  court  overruled.  The  new  un- 
dertaking was  thereupon  received  and  filed. 
Thereafter  defendant  moved  the  court  to  va- 
cate and  discharge  the  writ  of  attachment, 
upon  the  ground  that  at  the  time  and  place 
fixed  for  the  Justification  of  the  sureties 
neitbor  the  sureties  upon  the  undertaking 
nor  otbers  appeared  and  Justified  thereon. 
Ttie  .nndertaking  is  not  incorporated  in  tbe 
record,  and,  in  the  absence  of  a  contrary 
showing,  it  must  be  presumed  that  it  was  in 
due  form,  and  in  the  execution  thereof  and 
conditions  of  Its  terms  fully  complied  with 
tbe  requirements  prescribed  by  law.  Harris 
▼.  Frank.  81  Cal.  289,  22  Pac.  866;  Ohleyer 
T.  ^unce,  6S  Cat.  644,  4  Pac  649. 


Xtie  preBentatton  vf  the  mdertakioSiiM' 
executed  by  the  Guaranty  Company/  (a  ^m- 
poration)  was,  in  ^ect,  offering  a  new  sure- 
ty, as  to  whom  defendant  was  entitled  'to 
examine  with  regard  to  its  sufficiency.  Fox 
V.  Hale  ft  Norcross  8.  M.  Co.,  97  Cal.  358,  82 
Pat  446;  State  t.  DistHct  Court,  68  Minn. 
862,  69  N.  W.  1065.  There  Is  nothing  In  the 
record  disclosing  that  the  agent  and  tepreeen- 
tatlve  ot  such  corporation  surety  was  not  at 
Ote  time  present  In  court ;  nor  is  there  any- 
thing showing  that  defendant  questioned  the 
sufficiency  of  said  sorety,  or  that  defendant 
was  denied  the  right  to  examine  said  surety 
as  to  Its  sufficiency.  The  facts  of  tbe  caas 
dearly  show  a  waiver  on  the  putt  of  de- 
fendant of  other  than  tbe  prima  f  aMe  Jostlfl- 
Catlon  made  by  presenting  and  flltag  an'im- 
dertaklng  dniy  executed.  Bank  of  Bscondldo 
▼.  Snperimr  Conrt  of  San  Diego,  106  Cal.  43, 
89  Pac.  211 ;'  Blair  ▼.  Hamilton,  82  Cal.  63. 

Tbe  order  appealed  from  is  affirmed. 

We  concur:  ALLEN,  P.  J.;  TAGOAIKF;  J. 


(u  cbl  A.  aim 
ROSBNOW  T.  WIENER.    (CIt.  QrlL)      i 

(Court  of  Appeal,  First  District.  Colitotaia. 
-  Sept  10,  1009.) 

1.  Mastes  Airn  SEnvAirr  (t  80*)— OoirraACT  or 

EUPLOTMCRT. 

Where  plaintiS,  having  ptevionsly  worked 
for  defendant  in  a  similar  capacity,  at  defend- 
ant's request  performed  services  for  him  as 
clerk,  bookkeeper,  and  saleswoman  in  a  StoM 
for  MX  months,  and  during  the  employment  she 
spoke  to  defendant  concerning  her  pay,  to  which 
he  replied  that  be  would  pay  her  later,  she  es- 
tablished a  prima  facie  case,  entitling  her  te 
recover  the  reasonable  value  of  her  serrlccs. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  (  118;  Dee.  Dig.  {  80l*] 

2.  Mabteb  aro  ScBVAirr  (|  80*)— Action  iob 
SnviOES— VAtni— EviDEAOE. 

Where  plaintUf  went  to  work  for  defend- 
ant without  any  agreement  as  to  the  amount 
of  her  compensation,  she  was  entitled  to  testify 
that  her  servleee  were  reasonably  worth  $16  a 
week. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  117 ;   Dec  Dig.  I  80.*] 

8.  Masteh  ako  Sxbvaut  (|  73*)— Othib  Ew- 

plotment. 

Where  plaintiff  performed  services  for  d^ 
fendant  as  bookkeeper,  saleswoman,  etc,  it  was 
no  defense  to  defendant's  liability  for  the  rea- 
sonable value  of  lier  services  that  she  also  per- 
formed certain  other  services  for  a  corporation 
during  the  period  for  which  she  sought  to  re- 
cover ;  such  sendees  having  been  performed  prin- 
cipally in  the  evening,  ana  when  it  did  not  un- 
duly interfere  with  her  employment  by  defend- 
ant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  i  73.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Jas.  M.  Trontt, 
Judge. 

Action  by  Ida  Rosenow  against  Lonla  Win- 
ner.    From  a  Judgment  for  plaintiff,    and 
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fMm  en  order  denying  dsUmlLaiiVn  motion 
for  a  new  trial,  he  appeals.    Affirmed. 

Louis  P.  Boardman,  for  appellant.  Edwin 
T.  McMurray,  for  respondent. 

KERRIGAN,  J.  This  Is  an  appeal  by  de- 
fendant from  the  judgment  and  from  the  or- 
der denying  his  motion  for  a  new  trial.  The 
action  was  to  recover  the  reasonable  -value  of 
services  rendered  to  him  by  plaintiff  as  a 
bookkeeper  and  saleswoman.  The  findings  of 
the  court  are  as  follows:  "(1)  That  on  the 
11th  day  of  December,  1906,  said  plalnUff  en- 
tered defendant's  service  at  hla  reQuest,  and 
continued  in  said  service  at  his  request  until 
the  Uth  day  of  June,  1907 ;  that  during  said 
time  plaintiff  performed  various  duties  for 
defendant  at  his  request,  and  rendered  serv- 
ice to  defendant  in  and  about  his  business, 
in  the  city  and  county  of  San  Francisco,  as 
bookkeeper,  saleslady,  and  general  clerk ;  tUat 
said  plaintiff  was  engaged  in  the  service  of 
defendant  as  aforesaid  for  six  months,  to 
wit,  from  the  11th  day  of  December,  1906, 
to  the  11th  day  of  June,  1907 ;  tliat  during 
said  period  plaintiff  devoted  eight  or  nine 
hours  a  day  to  defendant's  service,  and  oc- 
cupied a  position  of  eonfidence  and  responsi- 
bility; (2)  that  no  definite  agreement  was 
bad  between  said  parties  as  to  the  compensa- 
tion which  plaintiff  was  to  receive  for  her 
said  service,  and  no  agreement  was  had  be- 
tween  said  parties  that  said  service  was  to  be 
rendered  gratuitously;  (3)  that  the  reason- 
able value  of  the  said  services  rendered  by 
plaintiff  as  aforesaid  for  the  said  six  months 
is  the  sum  of  $322.50,  or  the  sum  of  $53.75 
per  month."  Upon  these  findings  the  court 
tendered  Judgment  for  plaintiff  in  tlie  sum 
of  $300  and  costs  (there  being  an  offisel 
amounting  to  the  l>alance  of  $22.50).  The 
appellant  makes  two  points:  (1)  That  his 
motion  for  a  nonsuit  should  have  been  grant- 
ed ;  and  (2)  that  the  evidence  Is  insufficient  to 
sustain  the  decision  of  the  court. 

The  plaintiff  testified  that  at  the  request 
of  the  defendant  she  performed  services  for 
him  as  clerk,  bookkeeper,  and  saleswoman  in 
his  store  for  some  six  months,  and  goes  at 
some  length  Into  detail  as  to  those  services, 
tihe  testified  that  there  was  no  understand- 
ing between  them  as  to  the  amount  of  her 
compensation,  but  that  she  had  previously 
worked  for  the  defendant  in  a  similar  capac- 
ity, and  thought  that  he  would  pay  her  what 
was  right ;  that  she  had  during  her  employ- 
ment spoken  to  the  defendant  about  her  pay, 
and  had  been  put  off  by  him  because  he  was 
short  of  money,  but  that  lie  promised  to  pa; 
ber  later.  She  also  gave  testimony  as  to 
the  rxlue  of  her.  services,  in  view  of  this 
testimony  we  think  the  motion  for  a  nonsuit 
waa  properly  denied. 

On  the  second  point,  viz.,.  that  the  evidence 
Is  insufficient  to  sustain  the  decision  of  the 


court,  appellan&a  prindpal  argommt  to  dl> 
rected  to  the  fact  that  the  only  evidence  of 
the  value  of  the  services  of  plaintiff  is  her 
own  testimony  that  she  considered  her  serv- 
ices were  well  worth  $15  a  week,  and  objects 
that  upon  this  evidence  the  court  found  that 
her  services  were  worth  the  sum  of  $53.75  per 
month.  There  is  no  reason  why  the  plaintiff 
should  not  give  testimony  as  to  the  value  of 
her  services;  and,  if  defendant  was  dis- 
satisfied therewith,  he  could  have  introduced 
testimony  upon  the  same  point,  but  he  neg- 
lected to  do  so,  and  the  plaintiff's  evidence 
stands  uncontradicted.  It  is  easy  to  calculate 
the  value  of  a  month's  serviee  when  a  week- 
ly rate  is  given;  and,  if  the  court  found  a 
leas  an^ount  than  would  have  been  warrant- 
ed  by  the  uncontradicted  testimony,  the  ap- 
pellant was  not  injured  thereby,  and  cannot 
complain. of  the  finding. 

On  the  same  point — the  insufficiency  of  tb« 
evidence  to  sustain  the  findings  of  the  court 
— the  appeUant  calls  attention  to  some  evi- 
dence timt  the  plaintiff  was,  during  the  pe- 
riod covered  by  the  Bervlces  forming  the 
basis  of  this  action,  employed  by  a  corpora- 
tion' (of  wlilch  the  defendant  was  president) 
In  another  and  different  capacity,  and  argues 
that  the  two  employments  were  incompatible, 
and  rendered  unlikely  the  one  now  under 
consideration.  But  the  evidence  discloses 
that  the  ^rvlces  rendered  under  this  addi- 
tional employment  were  performed  princi- 
pally during  the  evening,  and  did  not  unduly 
Interfere  with  her  duties  under  her  emplc^- 
ment  by  the  defendant. 

Upon  a  careful  reading  of  the  record  w« 
think  the  findings  are  amply  supported  bf 
the  evidence,  and  that  the  motion  for  a  new 
trial  was  properly  denied. 

The  judgment  and  order  are  affirmed. 

We  concur:    COOPER,  P.  J.;  HALI*  J. 


PEOPIiH  V.  BIGBY-    (O.  17&) 

(Court  of  Appeal,  First  District,  Galifomia. 
Sept.  S,  1909.) 

1.  \ViTNj;8SES  (8  290*)— Pbosectjtbix— Re-Ex- 
amination. 

Whether  the  court  should  permit  the  dis- 
trict attorney,  over  defendant's  objectiov,  to  re- 
examine prosecntrix  on  matters  about  which  she 
bad  been  examined  in  chief,  is  largely  a  matter 
of  discretion. 

[Kd.  Kote.— For  tther  rases,  see  Witnesses, 
Cent  Dig:  {  1005;   Dec.  Dig.  f  290.*] 

2.  Witnesses  (8  287*)— Re-Btamination— Iw- 
coNsiSTKNT  Statevents— Explanation. 

Where,  in  a  prosecution  for  rape,  prosecu- 
trix on  direct  examination  testified  that  defend- 
ant had  inserted  bis  private  parts  in  her  private 
parts,  but  on  cross-examination  made  statements 
inconsistent  therewith,  It  was  not  an  abuse  of 
the  trial  court's  discretion  to  permit  the  dis- 
trict attorney  to  cross-examine  her  as  to  such 
matter,  by  calling  her  attention  to  her  incon- 
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•tsfeat  •tat«meato,  and  ask  her  for  an  ^splaoa^ 

tiOD. 

[Ed.   Note.— For  other  csseg,  se«  Witnesses, 
Cent  Dig.  SS  lOOa-1002;   Dec.  Dig.  f  28T.»] 
8.  Cbimiwal  Law  (|  1158*)— App«ai,-Oohvio- 

TioN— Rkview  of  EVIMNOa. 

A  conviction  cannot  be  set  aside  on  appeal 
for  insufficiency  of  eyidence,  if  it  can  i>e  fairly 
said  to  find  sapirart  in  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  U  3074,  3075;  Dec.  Dig,  (  U59.*] 

Appeal    from    Superior    Court,    Alameda 
County ;  Everett  J.  Brown,  Judge. 
.    Tbeodore  Blgby  was  convicted  of  assatUt 
wlttt  Intent  to  rape,  and  be  appeals.    Af- 
firmed. 

A.  L.  Frick,  for  appellant,  Attorney  Gen- 
eral Webb,  for  tbO'  Peoples 

HALL,  J.  Defendant  was  charged  with  the 
crime  of  rape,  alleged  'to  have  been  com- 
mitted npon  a  girl  11  years  of  age.  Upon  his 
trial  the  jnry  found  blm  guilty  of  assault 
with  Intent  to  commit  rape.  From  the  Judg- 
ment and  order  denying  Ms  motion  for  a 
new  trial,  he  has  appealed.  But  two  points 
are  urged  as  grounds  for  reversal. 

1.  The  court  permitted  the  district  at- 
torney, over  the  objection  of  defendant,  to 
re-examine  the  prosecutrix  upon  matters 
atwnt  which  she  had  been  examined  In  chief. 
Whether  or  not  the  court  should  permit  such 
a  re-examlnatlon  la  largely  a  matter  of  dis- 
cretion, and  the  action  of  the  court  In  so 
doing  will  not  be  disturbed,  unless  a  clear 
case  of  abuse  of  discretton  is  sliown.  Kea 
T.  Wood,  106  Cal.  314,  88  Pac.  899 ;  People  t. 
McNamara,  94  Cal.  509,  29  Pac.  953.  In  the 
case  at  bar  no  sack  abuse  of  discretion  is 
shown.  On  the  contrary,  the  record,  in  our 
Judgment,  discloses  a  very  proper  case  for 
the  exercise  of  such  discretion.  TTpon  her 
direct  examination  the  girl  had  testtfied  that 
defendant  had  Inserted  his  private  parts  In 
her  private  parts,  but  on  cross-examination 
had  made  statements  Inconsistent  therewith. 
Her  testimony  waa  thnsi  left  in  a  very  un- 
satisfactory condition  upon  this  point  The 
re-examlnatlon  was  directed  to  this  matter, 
and  seems  to  have  been  very  fairly  conducted 
by  the  district  attorney,  who  concluded  by 
calling  her  attention  to  the  inconsistent  an- 
swers she  had  made  to  defendant's  attor- 
ney and  asking  for  an  explanation.  The  ver- 
dict-returned shows  that  the  Jniy  dlar^ard- 
ed  her  statement  that  defendant  penetrated 
her  private  parts. 

2.  It  Is  next  nrged  that  the  evidence  Is  la- 
•aCQcIent  to  support  the  verdict  Upon  this 
point  the  counsel  for  defendant  has  reviewed 
the  testimony  of  the  girl,  and  pointed  out 
what  he  claims  to  be  Inconsistencies  therein, 
as  well  as  contradictions  lietween  her  testi- 
mony and  that  of  other  witnesses,  wlio  gave 
testimony  as  to  what  occurred  between  de- 
fendant and  the  girl  upon  the  occasion  In 


question.  Doubtless  a  similar  argtunent  was 
made  to  the  Jury,  whose  province  it  was  tb 
determine  the  facts,  and  especially  to  deter- 
mine, the  Intent  with  which  defendant  com- 
mitted the  acts  that  the  evidence  amply 
proves  that  he  did  commit  We  find  in  the 
record  ample  evidence  tending  to  show  that 
defendant  was  guilty  of  bestial  conduct  with 
the  girl.  The  only  plausible  contention  that 
can  be  made  la  that  he  did  not  Intend  to  go 
so  far  as  to  actually  have  sexual  Intercourse 
with  her,  and  attempted  so  to  do.  But  this 
question  was  submitted  to  the  Jury  under 
fair  and  full  Instructions  apon  these  points, 
and  the  question  was  primarily  for  them  to 
determine.  We  cannot  Interfere  with  their 
verdict  U  it  can  be  fairly  said  to  find 
support  in  the  evidence.  As  was  said  in  a 
very  similar  case  (People  v.  Johnson,  131  Cal. 
511,  63  Pac.  842):  "We  do  not  think  the 
crime  charged  against  this  defendant,  and  of 
which  he. was  convicted.  Is  of  such  a  nature 
that  we  should  attempt  to  shield  him  iipon 
Imagtiiary  reasons,  or  upon  a  theory  that 
might  possibly  account  for  his  acts  as  being 
done  with  the  intent  only  to  gratify  an  un- 
natural desire." 

We  have  not  attempted  to  set  forth  or  dis- 
cuss in  detail  the  evidence  In  this  case.  No 
good  purpose  will  be  subserved  by  so  doing. 
It  is  Bufflcient  to  say  that  the  evidence  to 
support  the  verdict  that  was  returned  Is 
quite  as  strong  as  was  the  evidence  In  the 
following  well-considered  cases:  People  v. 
Johnson,  supra;  People  v.  Kuches,  120  Cal. 
566,  52  Pac.  1002 ;  and  People  v.  Logan,  123 
Cal.  415,  60  Pac.  66 — in  each  of  which  cases 
a  verdict  of  guilty  was  sustained.  The  rec- 
ord does  not  present  a  case  of  a  verdict  de- 
pending only  npon  the  uncorroborated  and 
improbable  testimony  of  the  prosecutrix,  and 
for  that  reason  does  not  come  within  the 
rule  laid  down  in  the  cases  dted  by  appel- 
lant 

The  Judgment  and  order  are  aflSrmed. 

We  concur:  COOPBR,  P.  J.;  KBRRI* 
QAN,  J. 

mc»i..A.  asT) 

WILLOW  LAND  CO.  v.  GOLDSCHMIDT 

et  al.     (Civ.  e6&) 

(Court  of  Appeal,  Second  District,  California. 

.    Sept  10.  1909.) 
L  Appeal  and  Ebbob  ((  612*)— &bookd— Av- 

THKNTICATION. 

In  the  absence  of  an  audientlcation  of  the 
record  by  a  bill  of  exceptions  or  otherwise,  the 
papers  printed  in  the  transept  constitate  no 
record  which  can  be  reviewed  ay  the  Court  of 
.Appeal.' 

rod.  Note.— For  other  eases,  see  Appeal  and 
ISrror,  Otait  Dig.  If  2694-2696;  Dee.  Dig;  | 
612.  •] 

2.  Apfui.  Airs  Bbbob  <t  818*)— TBAifsm  <* 
Cause— Undebtakino. 

An  appeal  is  ioeffectnal  where  neither  the 
nndartaking  on  appeal  nor  deposit  In  lien  tbere- 
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of  expiMsly  required  by  Code  Civ.  Proc.  I  Ml, 
has  been  giTea  or  made,  and  there  has  been 
no  waiver  theceol 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2001-2004;  Dec  Dig.  | 
873.«] 

3.  Appeai.  and  e:bbob  (i  4A*)— JrsiSDionoir 
'  '-Oauwosmul.  Coobt  of  AsvmAXi—YAixn  ui 

CoNTBovHurr. 

U'nder  Const,  art  6,  I  4,  expressly  limit- 
ing the  jurisdiction  of  the  Courts  of  Appeal  on 
appeal  from  the  Superior  Courts  In  law  cases 
to  actions  where  the  demand  exclosive  of  in- 
terest exceeds  $300,  the  court  has  no  jurisdic- 
tion where  the  value  of  personal  property  in 
controversy  was  $144,  and  damages  for  de- 
tention thereof  $155.90. 

[Ed.  Note.— For  other  cases,  see  Appeal  and' 
BMor,.  Dec.  Dig.  S  46.*] 

Appeal  from  Superior  Court,  Orange  Oonn- 
tr;  Z.B.  West,  Judge. 

Action  by  the  Willow  Land  Gompany 
"ftgalBst  Max  Goldschmidt  and  another.  From 
an  order  diamlsslng  an  appeal  from  a  Juo- 
tlce'a  judgment,  plaintiff  appeals.    Dismlaaed. 

&  8.  Sanders,  for  appellant  B.  Y.  WU- 
.llams,  for  respondents. 

SdAW,  J.  This  purports  to  be  an  appeal 
from  an  order  made  by  the  8ui)erior  court  of 
Orange  county  dismissing  an  appeal  had  and 
taken  to  that  court  from  the  justice's  court 
.of  Huntington  Beach  township.  The  action 
«8  brought  in  the  justice's  court  appears  to 
.have,  been  for  the  recoTery  of  certain  per- 
eouai  pr9perty  of  the  alleged  value  of  $144, 
an4  damages  claimed  for  the  detention  tbere- 
of  Iq,  the  simi  of  $165.09. 
;.  The,  appeal  must  be  dismissed  upon  several 
l^unds:  First  There  Is  no  authentication 
of  tfie  record  by  bill  of  exceptions  or  other- 
iwise,|.in  the  absence  of  w^lch  the  documents 
and  papers  printed  in  the  transcript  consti- 
tute po  record  which  can  be  reviewed  by  tbla 
.COorL  .  Second.  The  appeal  Is  Ineffectual  by 
reiison  of  the  fact  that'neither  the  undertak- 
ing on  ifppeal  nor  deposit  prescribed  by  sec- 
tion 941,  Code  Civ.  Proc.,  has  been  given  or 
-aiaae,  aor  ^was  thers.  any  wabveV'  thereof. 
Tblrd.  The  amount  involved  being  lees  than 
$300,  this  court  has  no  jurisdiction  thereof 
I  OB  appeal. :  Section  4,  art  6,  Const  Cal. 
Fourth.    Other  reasons. 

'The  appeal  Is  dismissed  without  the  Impo- 
sition of  penalty. 

We  concur :    ALLEN,  P.  J. ;  TAOGART,  J. 


(ff.  csi.  A.  nil) 

J   BIJODGETT  T.  SCOTT,    (dr.  e6&) 

(Court  of  Apppsl,  Second  District  CaHfomia. 
'  Sept..  18.  1909.  Application  for  Rehearing 
,  Qot  13. 1901).  Rehearing  Denied  by  Supreme 
*•   CourtNov.  12,  1909.) 

■li  PLKADiirA^  (i  ISO*)— AiTsvnn— ntcasivb 
Pbegnant. 
:  Whese   Ae  '  complaint'  under  the   forcible' 
-detainer  i>ct  fOode  dv.  Pioc.  •  1180)  alleged 


plalntUTs  possession  and  right  of  possession  to 

a  tract  of  land  on  the  date  stated  and  for  a 
long  time  prior  thereto,  entry  without  ririit 
thereon  by  defendant  and  subseqnent  witbholdr 
Ing  of  possession  from  plaintiff,  together  with 
service  of  notice  to  vacate,  an  answer  merely 
denying  that  plaintiff  was  in  the  lawful  posses- 
sion of  the  entire  tract  at  the  dated  stated,  and 
denying  the  "entry  and  withholding  without 
right,"  was  Insufficient  to  raise  an  iMue. 

[Ed.    Note.— For   other   cases,   see   Pleadia& 
Cent  Dig.  U  281,  262;   Dec.  Dig.  I  12a*] 

2.  Apfkai.  AMD  Ebbob  (S  642^)— lBBEsni.Axi> 

TIBS    OCOtTBBIira    at   THX  TBIAIr-RxVI£W— 

Bnx  or  Exceptions. 

An  affidavit  as  to  irregularities  oecnrrioc 
at  the  trial,  not  ineorponted  ia  the  bill  at  re- 
ceptions, cannot  be  considered  on  appeal  fiom 
an  order  denying  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2406;   Dec.  Dig.  i  B42.*] 

8.  PlXADING  (I  849*)— JUDOIOENT  ON  PlXAD- 
INGS— INSOPFICIEWT  ANBWBB— ElTBCrr  OF  IN- 
BFFEOTUAI,   EVTOBT  lO   PBOVB  AIXXOATIOHB 

:  Admitted. 

Where  .plaintiff^  without  objecting  to  an 
answer  insufficient  to  raise  an  issue,  offered 
evidence  to  support  the  sufficient  allegations  of 
the  complaint,  bat  failed  to  prove  his  ease,  de- 
fendant who  offered  no  evidence  contradicting 
the  allegations  of  the  complaint  could  not  com- 

Slain  of  the  judgment  for  plaintiff,  since,  on- 
er Code  Civ.  Proa  |  402,  providing  that  every 
material  allegation  of  the  complaint  not  oon- 
troverted  by  the  answer  must  be  taken  as  true, 
plaintiff  was  entitled  to  judgment  on  the  plead- 
ings. 

(Eld.   Note.— For  other  cases,   see  Pleading. 
Cent  Dig.  |  1067;  Dec.  Dig.  f  849.*] 

4.  New  Tkiai  (I  70*)— Inbufficiehct  of  Evi- 

DBNOB— ADmSSIONB. 

The  conrt  in  passing  on  a  motion  for  a 
new  triaj  on  the  ground  of  the  insufficiency  of 
the  evidence  to  snpport  the  allegations  of  the 
complaint,  may  consider  the  admissions  made 
by  defendant  by  failure  to  deny  the  material  al- 
legations «f  tbfi  oompIaiBt 

(Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  142,  143;  Dec.  Dig.  |  70.*] 

5.  PixAOnro  <t.848*)— jTrDouaiT  oir  Puun- 

IHOS-rADinSSIOIl   BT   FAII.URB  TO  DbNT. 

Under  Code  (Mv.  Pine  |  462,  providing 
that  every  material  allegation  of  the  complaint 
not  controverted  by  the  answer  must  he  taken 
as'  true,-  a  judgment,,  sostaiinable  by  the  eom- 
plaint  under  the  forcible  detainer  act  (Code  Civ. 
Proc.  t  1160)^  which  alleges  .plaintiff's  posses- 
sion and  right  of  possession  to  a  tract  of  land 
on  the  dat»  stilted  and  for  »  long  time  prior 
thereto,  entry  without  right  theveon  by  defend- 
ant and  the  subsequent  withholding  of  posses- 
sion from  plaintiff,  together  with  service  of  no- 
tice to  vacate,  will  not  be  reversed  because  of 
dM  Insuffidenoy  of  evidence  Introduced  on  the 
trial,  where  the  complaint  was  not  denied. 

•  fBd.  Note.-^or  other,  cases,  see  Pleading, 
(3ent  Dig:  H  1067-1069;    D»c  Dig.  |  MB.*] 

&■  PtBADina  (I  409*)— IssrEs-^WAivKK. 

Where  defei^dant  failed  to  introduce  any 

evidence  pontra4icting  a  complaint  stating  a 
cause  of  action,  the  failure  of  plaintiff  to  ob- 
ject that  the  answer  was  insufficient  to  raise  any 
issue  was  not  prejudicial  to  defendant  under  the 
doctrine  of  equitable  estoppel  applicable  whew 
parties  proceed  to  trial  in  the  aoscnce  of  i>ar- 
tieular  issaes. 

[Eld.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  |§  1875,  1882;   Dec.  Dig.  f  409.*] 
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On  lUheAriag. 
7.  Appeal  and  Bsbob  (i  8ffJ*h-BxTixw  on 
.  Afpeai.  nou  AS  Okdks.  Dbrtibo   Mbw 
'  Trial. 

The  Rnfficiency  of  the  complaint  to  sustain 
tlie  jndgment  cannot  be  considered  on  appeal 
from  an  order  denying  a  new  trial,  bat  is  re- 
viewable only  on  appeal  from  the-  judgment. 

[VjA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3478;   Dec  Dig.  I  867.*] 

Appeal  from  Superior  Court,  Imperial 
GouDt7 ;  Franklin  J.  Cole,  Judge. 

AcUon  by  Ella  B.  Blodgett  against  S.  E. 
Scott.  From  an  order  denying  «  new  trial 
after  Judgment  for  plaintiff,  defendant  ap- 
peals,   ^iS&smei. 

R.  O.  Bordaer,  for'  appellant  Oeorge  H. 
P.  Shaw,  J.  H.  Esbleman,  Shaw  &  Brewer, 
and  Eshleman  ft  Swing,  for  respondent. 

ALI^N,  P.  3.  The  actton  was  songtat  to 
be  maintained  under  the  forcible  detainer 
act.  Code  Civ.  Proc.  I  1100.  The  complaint 
alleges  plalntlfTs  possession,  and  right  of 
possession,  of  and  to  a  certain  80-acre  tract 
of  land  on  the  date  stated,  and  for  a  long 
time  prior  thereto,  entry  without  right  there- 
on by  defendant,  and  the  subsequent  with- 
holding of  possession  from  plaintiff,  together 
with  service  of  notice  to  vacate  and  surren- 
der '  possessioti.  The  answer  denied  that 
plaintiff  was  la  the  lawful  possession  of  the 
entire  tract  at  the  date  stated,  and  dented 
the  entry  and  withholding  of  possession  with- 
oat  right.  This  answer  was  insnffldent  to 
raise  an  issue.  Doll  y.  Oood,  38  CaL  287. 
The  plaintiff,  however,  without  demurring. 
or  In  any  other  way  raising  the  question  of 
the  insnfflclency  of  the  answer,  proceeded 
to  trial,  and  Introduced  evidence  obviously 
Intended  to  support  the  allegations  of  the 
complaint,  both  as  to  plalntlfTs  possession 
and  the  unlawful  entry  of  defendant  This 
testimony  was  simply  to  the  effect  diat  on 
the  land  In  dispute  some  one,  in  July  of  some 
year,  had  broken  the  brush  from  50  acres  of 
land,  which  was  desert  In  its  character;  that 
the  brush  breaker  was  still  upon  the  land 
when  delandant  entered;  that  there  was  no 
IndoAire,  and  no  marking  of  the  boundaries, 
except  that  the  comer  stakes  had  been  placed 
there  by  some  one.  upon  which  were  the  let* 
ters  "B.E.B.";  that  defendant  saw  these 
stakes  when  tae  entered.  -  Plaintiff  did  not 
connect  herself  with  either  the  breaking  of 
brush,  ownership  of  break,  or  setting  of 
stakes ;  nor  was  there  any  testimony  offered 
tending  to  Show  that  there  had  been  any 
entry  np«m  this  desert  land  with  the  !&> 
tentton  to  Improve  the  same  under  the  des- 
ert land  act  After  a  motion  for  nonsdit  was 
denied,  defendant  Introduced  evidence  tend- 
ing to  show  that  when  he  altered  upon  the 
land  no  one  was  personally  upon  the  propee* 
ty,  and  that  new  growth  bad  at  that  time 
partially  destroyed  evidences  ofbroah  bntak- 
Ing.     This  is  said  to  have  constituted,  the 


OTldeBee  offerad  In  the  ease,  and  at  tlie  dose 
of  the  testimony  defendant  was  given  leave 
to  file  an  answer  to  correspond  to  the  proof, 
but  this  answer  when  filed  raised  no  issue. 
The  court  thereupon  found  that  plaintUI  bad, 
for  more  than  fire  days  before  the  date  statr 
ed  in  the  complaint  been  in  the  actual  pos- 
session of  the  premises,  and  was  in  such  ac- 
tual and  peaceable  possession  when  defendant 
entered ;  that  defendant's  entry  was  withoat 
right  tind  Judgment  was  rendered  in  plain- 
tiff's favor.  This  appeal  la  from  an  order 
denying  a  new  trial. 

The  affidavit  relating  to  Irregularities  oc< 
cnrring  at  the  trial  cannot  be  considered;  the 
same  not  being  Incorporated  in  a  bill  of  ex- 
ceptions. Higgins  V.  los  Angeles  Ry.  Co.,  5 
Cal.  App.  749,  91  Pac.  344,  and  cases  dted. 

Respondent  does  not  contend  that  the  find- 
ings have  support  In  the  evidence  alone,  but 
contends  that,  there  being  no  issues  presented 
by  answer,  no  findings  were  necessary,  and 
that  no  appeal  having  been  taken  from  the 
Judgment,  the  specifications  of  error  In  re- 
lation to  the  Insufficiency  of  the  findings  can- 
not be  the  basis  for  a  reversal  of  the  Judg- 
ment. In  passing  upon  the  motion  for  a 
new  trial  the  court  properly  considered  the 
admissions  which  follow  a  failure  to  deny 
the  material  allegations  of  the  complaint. 
Section  462,  Code  of  Civil  Procedure,  pro- 
vides: "Every  material  allegation  of  the 
complaint  not  controverted  by  the  answer, 
must,  for  the  purposes  of  the  action,  be  taken 
as  true."  The  complaint  in  its  averments  to 
as  complete  as  was  the  one  under  considera- 
tion in  Lerouz  v.  Murdock,  51  Cal.  641,  which 
is  there  held  to  be  sufficient  The  material 
allegations  of  the  complaint  not  being  denied, 
plaintiff  was  entitled  to  a  Judgment  upon 
the  pleadings.  A  Judgment  so  sustainable 
will  not  be  reversed  because  of  Insufficiency 
of  evidence  Introduced  upon  the  trial.  The 
doctrine  of  equitable  estoppel,  made  to  apply 
In  certain  cases  Where  parties  proceed  to  trial 
In  the  absence  of  particular  issues,  should 
have  no  application  In  the  case  under  con- 
sideration, for  It  does  not  appear  by  the 
record  ttiat  defendant  even  upon  the  assump- 
tion that  an  Issue  was  properly  made,  intro- 
d«c^  any  evidence  tending  to  contradict  the 
allegations  of  the  complaint  or  to  Justify  his 
acts  In  taking  possession.  Were  It  to  be  as- 
sumed that  he  was  misled  by  the  fallore  to 
object  to  the  sufficiency  of  the  answer  in 
any  wise,  there  is  nothing  Indicating  that 
such  omlasion  Injuriously  affected  bis  Inter- 
ests. 

The  order  d^iylng  a  new  trial  la  therefore 
affirmed. 

We  concur:    SHAW,  J. ;  TAGGART,  J. 

Application  for  Rehearing. 

PER  CURIAM.  The  a^eal  In  this  case 
was  from  an.order  denying  a  new  trial,  .0on^ 
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ceding  that  tbe  improper  refusal  of  a  nonsuit 
may  be  considered  upon  sucti  an  appeal  as 
an  error  of  law  occurring  during  the  course 
of  tbe  trial,  tlie  grounds  stated  tn  the  record 
on  said  motion  are  not  those  presented  .by  the 
brief  of  appellant's  counsel.  In  so  far  as 
the  application  is  based  npon  the  failure  of 
the  complaint  to  sustain  the  Judgment  such 
matter  cannot  be  considered  on  this  appeal, 
the  same  l>eing  reviewable  only  on  appeal 
from  the  judgment.  Frey  v.  Vignler,  145  Gal. 
258,  78  Pac.  733;  Holmes  v.  Warren,  145 
Gal.  460,  78  Pac.  954.  A  rehearing  is  there- 
fore denied. 


TlBBAIiS  OAKUM  GO.  r.  MHIOS. 

(Civ.  643.)  "^ 

(Court  of  Appeal,  First  District,  California. 
Sept  10,  1909.) 

1.  Sai-ks  (I  442*)— Wabbantt  op  Quautt— 
Bbkach— Mba£ube  -of  Damages. 

Defendant  purchased  certain  oalcum  from 
plbintiff  under  a  warranty  of  quality,  and  sold 
it.  In  an  action  for  tli«  price,  the  court  found 
that  the  value  of  the  oakmn  delivered  was  $!,• 
302.57,  and  that  its  value,  if  it  had  complied 
with  the  warranty  at  the  time  of  delivery,  would 
have  been  $1,449.43.  Reli  that,  the  court  not 
having  found  that  defendant  suffered  any  addi- 
tional loss  by  veason  of  the  breack,  the  amount 
defendant  was  entitled  to  recoup  frpm  the  price 
was  the  difference  between  the  value  of  the  oak- 
um as  it  was  and  the  value  aa  it  would  have 
lieen  if  it  had  complied  with  the  warranty  as 
ejfpressly  provided  by  Civ.  Code,  §  3.313. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  S§  1284-1301;  Dec  Dig.  {  442.»] 

2.  Appeal  anp  Eebob  (§  934*)— Fii^dings-:- 
Rbvibw. 

On  an  appeal  on  the  judgment  roll  without 
a  bill  of  exceptions,  the  appellate  court  must 
consider  the  Gndinps  with  reference  to  support- 
ing the  jud^mentj  if  possible,  and  reject  all  sur- 
plus and  trivial  inconsistencies. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  if  3777-^781;  Dec  Dig.  S 
034.»] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Jas.  M.  Troutt, 
Judge. 

Action  by  the  TibbalB  Oalium  Compasy 
agalust  Fayette  M.  Meigs.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Atfirmed^ 

James  H.  Boyer,  for  appellant  'f.  O. 
Coogan,  for  respondent 

COOPBB,  P.  J.  This  action  was  brought 
to  recover  from  defendant  the  balance  due 
for  520  bales  of  oakum,  sold  and  delivered 
by  the  plaintiff  to  defendant  at  his  request 
The  case  was  tried  before  the  court  &n<l 
findings  filed;  oia  which  judgment  was  enter- 
ed in  favor  of  the  plaintiff  for  $632.55,  witb 
costs.  This  appeal  is  from  the  judgment 
on  the  judgment  roll  without  a  bill  of  excep- 
tions. 

It  is  claimed  that  the  judgment  Is  not  the 
legal  conclusion  from  the  facts  found.  The 
defendant  pleaded  by  wajr  of  defense  that 


reportbju.'  (Cau ' 
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there  was  a  warranty  inade  by  the  plaintiff 
as  to  the  quality  of  the  oakum,  and  that  by 
reason  of  a  breach  of  said  warranty  he  suf- 
fered loss  in  net  profits  on  the  sale  of  the 
oalcum  and  other  damages  in  the  sum  of 
$574.08,  and  he  asks  that  this  sum  be  allowed 
and  deducted  from  the  amount  that  might 
be  found  due  the  plaintiff.  The  court  found 
that  the  sale  was  made  with  a  warranty, 
and  further  found  as  follows:  "(6)  That  all 
said  oakum,  sold  and  delivered  as  aforesaid, 
was  in  bad  condition  at  the  time  of  sale,  due 
to  the  poor  workmanship  exercised  in  its 
manufacture,  and  to  the  farther  fact  that 
said  oakum  consisted  of  extremely  short 
fibers,  and  could  not  be  sold  for  the  bl^ 
price  It  would  otherwise  have  sold  for  if  the 
same  had  been  of  the  grade  and  quality  and 
in  the  condition  warranted  by  plaintiff;  that 
defendant  sold  said  520  bales,  of  oakum  deliv- 
ered aa  aforesaid  for,  and  received  for  the 
same,  the  sum  of  $1,332.57;  that  the  value 
of  said  620  bales  of  oakum  was,  at  the  time 
of  the  delivery  thereof  to  defendant  at  said 
dty  and  county  of  San  Francisco,  said  sum 
of  $1,332.57;  that  the  excess  of  the  value 
which  said  520  bales  of  oakum  would  have 
bad  at  the  time  to  which  the  warranty  of 
plaintiff  referred,  if  It  had  been  compiled 
with  over  their  actual  cash  value  at  that 
time  was,  and  Is,-  the  sum  <tf  $116.86,  (7) 
That  by  reason  of  the  poor  grade  and  quali- 
ty aad  the  condition  of  said  oakum  defend- 
ant has  suffered  loss  in  net  xuroflts  in  the  sale 
of  said,  oakum,  premiums,  cartage,  storage, 
ajid. freight  in  the  sum  of  $678X)8,  no  part 
of  which  baa  been  paid.  (8)  That  subse- 
quent to  the  sale  of  said  oakum  by  plaintiff 
to  defendant  as  aforesaid,  said  defendant 
paid  to  plaintiff,  on  account  of  the  purchase 
price  of  said  oakum,  the  sum  <A  $700,  but  re^ 
fused  to.  pay  any  additional  sum  because  of 
the  poor  grade  and  quality  and  bad  ogndi- 
tlon  of  said  oafcvm."  . 

The  qaestion  for  determioatlon  is  as  to 
the  correct  rule  of  damages  In  sales  of  per- 
sonal property  where  the  purchaser  retains 
the  property  and  it  is  Inferior  In  quality  to 
the  warranty.  The  Civil  Code  provide*  (sec- 
tion 3313)1  "The  detriment  caused  by  the 
breach  of  a  warranty  of  the  quality  of  per- 
sonal property  is  deemed  to  be  the  excess,  if 
any,  of  the  value  wltleh  the  property  would 
have  Itftd  at  the  time  to  which  the  warranty 
referred,  if  It  had  been  complied  with,  over 
its  actual  value  at  that  time."  This  section 
lays  down  a  simple  plain  rule,  which  eUml- 
nates  all  imaginary  claims  to  damages  in  sudt 
cases.  It  iB  intended  to  do  Justice  to  botli 
the  seller  and  the  buyer.  In  fact  the  Code 
only  recites  the  rule  aa  long  established  In 
England  and  since  adopted  in  moat  of  the 
leading  cases  In  the  United  States.  See  Benr 
jamin  on  Sales  (6th  Ed.)  pp.  1017,  11884;  3 
Sutherland  on  Damages,  g  670;  Hodgman  r. 
S.  L.  &  S.  R.  R.  Co.,  45  III.  App.  896.    In  cas- 
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ea  whttre  the  wamntr- refers  to  tbe  time  of 
delivery,  as  In  this  case,  the  first  qnestlon 
to  be  determined  is.  What  was  the  actual 
▼alue  of  the  property  at  Ciat  time?  The 
court  has  found  (and  we  cannot  here  ques- 
tion the  finding)  that  the  value  was  $1,332.57. 
The  court  also  found  that  If  the  oakum  had 
complied  with  the  warranty,  it  would  at  the 
time  of  delivery  have  exceeded  such  value  by 
the  sum  of  $116.88.  Hie  latter  sum  is,  by 
the  section  of  the  Code,  fixed  as  the  measure 
of  defendant's  damages.  If  the  oakum  bad 
come  up  to  the  quality  stipulated  in  the 
warranty,  it  would  thus,  according  to  the 
court's  finding,  have  been  of  the  value,  at 
the  time  of  delivery,  of  $1,448.48;  but  it  was 
not  of  such  value,  but  only  of  the  value  of 
$1,832.57.  The  plaintiff,  although  It  shipped 
and  delivered  goods  that  did  not  comply 
with  the  warranty,  was  nevertheless.  In  case 
defendant  kept  the  goods  and  thus  affirmed 
the  contract,  entitled  to  the  contract  price, 
less  the  damages  suffered  by  defendant  when 
measured  by  the  Code,  caused  by  the  failure 
of  the  plaintiff  to  comply  with  its  contract 
As  the  damages  found  to  be  $116.86,  and  the 
$700  paid,  were  deducted  from  the  $1,449.43, 
we  havd  the  balance  of  $632.57,  which  is 
within  two  cents  of  the  amount  of  the  Judg- 
ment The  law  is  just  when  It  allows  the 
party,  who  has  delivered  personal  property 
of  a  different  quality  from  that  which  It 
agreed  to  deliver,  to  recover  the  agreed  price 
less  the  excess  of  value  the  property  would 
have  had  at  the  time  of  delivery,  if  it  had 
equaled  ttie  quality  warranted  over  Its  ac- 
tual value  at  that' time:  In  the  case  at  bar. 
If  the  oakum  in  It*  warranted  condition 
would  have  been  worth  $500  more  than  its 
value  In  the  condition  In  which  it  was  de- 
Uvered,  the  defendant  would  have  been  en- 
titled to°  bate  that  mm  deducted  from  the 
price  of  the  oitktim. 

The  defendant  cobtends  that  he  suflCered 
loss  In  net  profits,  preinliims«  cartage,  and 
storage  and  freight,  amoUtitSng  to  $578.06 
(and  the  coiirt  so  fWmd),  and  that  he  Is  en- 
titled to  have  snch  sum  deducted  from  the 
value  of  the  oakmn  delivered.  We  camiot 
consider  the  question  under  the  findings  in 
this  record.  The  court  has  found  the  ac- 
tual vtane  of  the  oakum,  sad  whether  it 
found  correctly  or  not  is  not  now  open  to 
question.  We  must  consider  the  findings  with 
the  view:  of  supporting  the  Judgment  if  pos- 
sible, and  reject  all  surplusage  or  trivial  in- 
consistencies. There  being  no  q)eciflcatlon 
of  Insnffldency  of  the  evidence  to  support  the 
finding  as  to  the  value,  and  no  evidence 
brought  her«,  we  cannot  consider  the  ques- 
tion. It  is  consistent  with  the  finding  of  the 
court  to  conclude  that  the  defendant  kept 
the  oakum  much  longer  than  he  should  have 
done  before  selltog  It  and  thus  incurred  the 
expense  of  storage,  premiums,  and  cartage. 
The  findings  show  that  the  defoidant  soM 
tiie  oakum.    They  show  and  state  that  the 


value  of  the  oakum  at  the  time  It  iras  MScv- 
ered  to  defendant  was  $1332.57. 

It  follows  that  the  judgment  must  be  af- 
firmed, and  It  is  so  ordered. 

We  concur:    HAIA  J.;  KKKBIQAN,  J. 


(U  Cal.  A.  287) 
BBADIiET  v.  BUSH.     <Civ.  607.) 
(Court  of  Appeal,   Third   District   California. 
Sept  9,  1800.) 

1.  Appeal  aro  £}bbok  (|  10O6*)— STrBSEQuxira 
.  Appsait-Law  an  XHK  Cask. 

Where  the  Court  of  Appeal  lias  announced 
certain  principles  aa  applicable  to  the  case,  they 
will  constitute  the  law  of  the  case  upon  a  second 
appeal,  where  the  facts  are  'Substantially  the 
same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^nor^  OaA.  Dig.  \\  4353-4357;    Dec.  Dig.  | 

2.  Bills  ahd  Notes  (|  487*)  —  pLKAoiifO  — 
Tbial  Aubrdubnts. 

Courts  are  liberal  in  allowing  aisendBMnts 

to  pleadings  at  all  stages  where  the  rights  tA. 
the  adverse,  party  are  not  unduly  prejudiced, 
and,  in  an  action  against  defendant  as  indoraer 
of  notes,  where  the  issue  was  Whether. the  notes 
wet*  indorsed  and  surrendered  to  plaintiff  for 
cancellation,  and  not  with  the  intention  that 
they  should  become  plaintiff's  property' Vith  Ha-' 
billty  over  against  defendant  as  indoNer,  -and 
the  complaiat  an^  answer  were  not^  verifted,  i\ 
was  not  error  to  pennit  defendant  to  amend  and 
verify  bis  amended  answer  to  deny  the  genhlae-' 
nets  and  due  execution  of  indorsements  bn  the 
note' showing  Mccipf  .o<  :int«resfer  the  oeigiMtl 
answer  baviog.  admitted  the  execution  of  the 
notes  and  defendant's  "indorsement  thereof,  re- 
ferring to  the  writing  of  his  name  on  the  back' 
of  them  when  they. were  transferred  to  plaintiff; 
apd  the  indorsements  negatived  >  by  tl^f  amend- 
ment being  merely  evidentiary  as  seenng  npoa 
the  main  Issne.  ' 

[Ed.  Note.— iFor  other  cases,  see  Bills  tiuA 
Notes,  Cent  Dig.  |  1682^;   Dec.  Dig.  I  487.*] 

3.'  BVIOKNCK  (I    ■#9S*>—  PAtOL    EVIDEtCCT  ^ 

Yabxiro.  Warrmi  kManmittm. 

Ii^  an  action  aminst  defendant  as  an  in- 
dorser  of  notes  transferred  to  plaintiff,,  evidencs 
of  an  agreement  of  the  parties  that  the  notes 
were  indorsed  and  sonendered  for  cancellation, 
and  not  with  the  intcQtion  that  they  should,  be^ 
come  plaintiffs  property  with  liability,  eve; 
against  defendant  as  inaorser.  was  not  objec- 
tionable as  contradicting  or  varying  the  terms 
of  tlie  notes  sued  npon,  nor  oC  adding  any  new 
terms  tberete. 

rCd.   Notew-^or  other  cases,  see  Kvidenos^ 
Cent  Dig.  |  2145;    Dec:  Dig.  {  466.*] 
4.  Bills  and  Notes  ((  489*)— AcnoRS— Ad- 

MissiBtLrrr  or  Evidercs— Want  or  Cow- 

8IDEBATI0R. 

In  an  action  on  notes,  want  of  eonsldera* 
tlon  when  pleaded  may  be  shown,  though  due 
execution  and  genuineness  of  the  notes  be  not 
denied. 

[Ed.  Note.— For  other  canes,  see  Bills  and 
Notes,  Cent  Dig.  \\  1587-1642;  D(&  Dig.  I 
488.»J 

Appeal  from  Superior  Codr^  Kings  doniK 
ty ;  John  a.  Covert,  Judge: 

Aetkm  by  Bichatd  Bradley,  adaolnlttcator 
of  James  A.  Bradley,  against  £1.  B.  Bnsl>. 
Fross  an  order  and  a  judgment  for  defand- 
ant,  plaintiff  appeals.    AflSrmed. 

See,  also,  1  Cal.  Apik  616,  82  Paa  660. 
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■  H.  Sdott  Jacobs,  for  app«lant  (!!h«[ri«  G.' 
Lamberson  and  JobnF.  Pryor,  for  respond- 
ent   ■  • 

CHIPMAN,  P.  J. .  The  actVon  1b  to  recover 
Judghient  against:  defendant  as  Indorser  of 
two  promissory  notes  for  $1,000  each,  execut- 
ed hy  the  Snnset  Vineyard  Company,  payable 
to  defendant,  dated  JaniAry  25,  1802,  and 
falling  dne  on  or  before  Janiutry .  1, '1808. 
The  notes,  not  being  paid  at  maturity,  were 
duly  protested  and  notice  of  nonpayment  gl\;-i 
en  defendant,  PlalntUTa  Intestate  died  De- 
cember 19,  1894,  and  the  notes  came  Into 
plaintltTs  possetBlon  among  other  effects  of 
deceased.  Defaidant  refased  payment,  and 
bence  this  suit  .      ' 

,  The  principal  contention  of  plaintiff  is  that 
finding  2  I's  not  supported  by  the  evidence* 
Paragraph  .2  o£.t]^e  amended  answer  set  forth 
the  defense  to  the  action  as  follows:  "The 
defendant  denies  that  he  did  at  any  ^Ime 
prior  to  the  1st  day  of  February,  1894,  or  at 
any  other  time,  whatever,  or  at  all,  for  value 
received  or  at  all,  duly  or  otherwise,  Indorse 
or  transfer  or  deliver  said  promissory  notes 
set  out  in  the  complaint,  or  either  of  them, 
to  James  A.  Bradley,  plalntUFe  Intestate 
named  In  said  complaint  But  on  the  con- 
trary thereof,  defendant  alleges:  That  long 
prior  to  the  1st  day  of  February,  1894,  this 
defendant  wrote  his  name  upon  the  back  of 
said  notes,  and  each  of  them,  and  thereupon 
l^aced  said  notes  in  the  possession  of  M.  W. 
Upton,  at  the  tiity  .of  San  Frandaco,  and 
thereafter  agreed  with  the  said  James  A. 
Bradley  and  with  the  Sunset  Vineyard  Com- 
Ipaxiy  that  the  said  defendant  would  surren- 
der and  deliver  up  tbO'  said  promlaBory  notM 
to  said  Sunset  Vineyard  OeKipany<  aod  tberer 
upon  instrueted  -the  said  H.  W.  Upton  to  -de- 
liver the  two  promissory  notes  set  out  and 
described  Ipi  the  complaint  herein  to  the  said 
Sunset  Vineyard  Company,  and  that  thereaft- 
er '  the  said  James  A.  Bradley  received  the 
said  promissory  notes  from  the  said  M.'  W. 
Upton,  acting  a^  the  agent  of  the  said  Sunset 
Vineyiisd  .CompiOty,  andi  as  defendant  is  in- 
formed and  believes,  thereafter  hetalned  the 
said  notes  fn  hrt  possessI<^!n  untjl  the  death  of 
the  said  James 'A.  BTitdley.  'That  said  order 
to  tl^  said  M.  W.  Upton  for  ^e  delivery  of 
said  notes  to  the  said  Sunset  Vineyard  Com- 
pany wHB  made  for  the  purpose  of  surrender; 
Ing  up  to  the  said  Sunset  Vineyard  Company 
the  said  evidence  of  indebtedness,  and  for  the 
purpose  ^f  K^ancellng  the  sangte,  and  not  with 
the  IntentlAn  that  the  same  should  ever  be- 
come the  property  of  the  said  James  A.  Brad- 
l«y  I  or  -ttukt  said  James  A.  Bradley  should 
have  any  right  or  Interest  therela."  Tb& 
CDdit,  m  finding  2,  finds  the- facts  snbstantJal- 
ly. as  averred  in  tlie  amended  answer,  and 
in  finding  7  finds  "that  all  tlie  allegations  of 
paragraph  2  of  tiie  'further  and  separate  an- 
swer and  defense  herein'  set'  fotth  and  con- 
tained In  -Hie  amended  answer  herein  are 
true." 


The  cause  Was  trled^cirice  before,  and  Judg- 
ment given  for  plalntMf.  On  appeal  the  First 
District  Court  of  Api*ea!  reversed  the  Judg- 
ment- Bradley  T.  Bu*,  1  Oal.  App.  618,  82 
Pae.  5flO.  Guided  by  the  principles  enunciat- 
ed by  the  appellate  court,  the  learned  trial 
Judge  at  the  second  trial,  upon  facts  sub- 
stantially the  same  as  those  appearing  at 
the  first  trial,  entered  Judgment  for  defend- 
ant The  SupreUie  dourt  denied  a  rehear- 
ing In  that  court  on  the  first  appeal,  thus  af- 
firming the  principles  of  law  Involved.  We 
feel  relieved,  therefore,  from  an  extended  dis- 
cussion of  either  the  facts  or  th«l  law  of  the 
case.  Upon  sufficient  facts  the  court  made 
the  finding  complained  of,  which  was  as  fol- 
lows :  "That  said  defendant  did  not  at  any 
time  indorse  or  transfer  said  promissory 
notes  or  either  of  them  to  one  James  A.  Brad- 
ley, but  did  prior  to  December  19,  1804,  cause 
said  promissory  notes  to  be  delivered  to  said 
James  A.  Bradley,  but  did  not  cause  said 
delivery  to  be  made  with  any  agreement  or 
Intention  on  the  part  of  said  defendant  or  of 
said  James  A.  Bradley  that  the  title  to  or 
ownership  of  said  promissory  notes  or  either 
of  them  should  thereby  or  at  all  be  transfer- 
red from  the  defendant  to  said  James  A. 
Bradley;  but  on  the  contrary  thereof,  such 
delivery  of  said  promissory  notes  and  of  each 
of  them  was  made  upon  the  underatanding 
and  agreement  between  said  defendant  and 
said  James  A.  Bradley  that  said  promissory 
notes  and  each  of  them  were  delivered  to 
James  A.  Bradley  as  an  agent  of  said  Sun- 
set Vineyard  Company,  a  corporation,  to  be 
canceled  and  retired  sg  as  to  reduce  the  in- 
debteduess  owing  by  said  Sunset  Vineyard 
Compauy."  Speaklnc  of  defendant's  offer  to 
prove  certain  facta  by  witness  Upton  (he  tea- 
tlfled  at  the  aecond  trial  to,  ..those  facta), 
which  the  lower  court  refused  to  allow  on 
Ijbe  ground  that  "there  la  the  same  evidence 
before  the  court  now"  and  that  there  cannot 
"be  any  dispute  att  ,to  the  facts  pf  the  case 
at  all,",  which  ruling  was  held  to, be  error, 
the  appellaite  court  said:  "From  this  it  ap- 
pears that  the  court  understood  the  traaa- 
actlon  as -stated  aboire,  but  it  will  be  observ- 
ed that  the  declarations  of  Bradley  to  Upton 
had  not  beenipcpved.  and  that  the  testimony 
offered  as  to .  these  -was  not  oidy  new,  but  of 
material  Impoitance;  for,  the  transaction 
being  as  stated,  it  would  follow  that  Bush  did 
not  Indorse,  transfer,  or  deliver  the  note  to 
Bradley,  but  to  the  company,  as  to  which  the 
transfer  and  indwrsement  could  create  no  ob- 
ligation (Clr.  Code^  (  3110 ;  nor,  Indeed, 
could  It  have  any  effect  other  than  that  of  a 
mere  relinquishment  or  surrender  of  his  title 
to  the  company.  The  ordinary  effect  of  such- 
a  transaction- would  be  to  extinguish  the  ob- 
ligation itself;  but  here,  by  agreement  be- 
tween Bradley  and  the  corporation,  assent- 
ed to  by  BnBh~wbo  held  the  other  notes — 
tbe  note  was  nob  to  he  canceled,  but  was  to 
be  transferred  by  the  latter  to  Bradley,  to  be 
held  by  iitiu  as'evldtince'of  Us  debt,  with  thfe 
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iMnefit  of  tbo  owctfagtt  wjcwity.  Suc^i  an 
agreement  would  d<Mit^ew  be  x^Ud,  and  1U( 
effect  would  be  to  ke^  the  note  alive  and  to 
vest  the  title  In.  Bradljey.  But — ^assuming 
tbe  facts  to  be  as  stated  In. the  offer  of  proof 
— his  title  would  come  to  hUn  fr.om.  the.con^^ 
pany,  and  there  ^ould  be  no  contract  of 
tranafer  or  Indorsement  between  him  and 
Bush ;  nor.  Indeed,  any  direct  contractual  re- 
lation whatever.  Kor  could  Bradley  acquire 
from  the  company  any  right  of  action  acfalnst 
Bosb,  alnce  the  company  Itself  by  the  trans- 
fer or  Borrei^ider  to  it  of  Its  own  obligation 
did  not  acquire  such  Eight  of  aptlon."  The 
principles  here  announced  must  be  regarded 
as  the  law  of  the  casie,  for  they  rest  upon 
substantially  the  same  facts  in  all  material 
particulars  as  gave  rise  to  tbe  decision  at  tbe 
last  trial. 

Defendant  was  pennitted  to  amend  bis  an- 
swer at  the  dose  of  plaintUTs  .evidence. 
Plaintiff  objected  on  the  ground  that  there 
had  been  an  uoreasonable  delay  In  making 
the  request,  and  oi^  the  further  ground  that 
"In  the  proposed  amended  answer  some  of 
the  makers,  are  denied  which,  under  our  con- 
tention, were  admitted  in  the  first  ansfver  In 
^e  case'' ;  citing  Bank  of  Woodland  v.  Her- 
on, 122  CaL  107,  64  Pac.  637.  The  complaint 
was  not  verified  nor  was  the  answer.  De- 
fendant asked  leave  to  amend  and  verify  his 
amended  answer  "so  as  to  deny  tbe  genuine- 
ness and  due  execution  of  the  Ujidprsements.". 
Counsel  for  defendant  stated  tt^.t  the  answer 
had  been  treated  as  sufficient  at  the  former 
trial,  but,  having  some  fear  that  it  might  not 
now  be,  so  x^arded,  he  sought  to  n^ke  the 
amendment  In  the  original  answer  defend- 
ant admitted  the  execution  of  the  notes  and 
"his  Indorsement*' ,  of  the  notes  set  out  In 
plalntlfTs  .  complaint — referring,;  apparently, 
to  writliig  ^is  nam^  on  the  back  of  the  ;pQtes. 
^here  were  two  Indorsementa. showing,  re- 
ceipt of  interest,  as  to  whlcl)  plaintiff  offered 
pome  evidence,  and,  It  was  as  to  these  that 
the  proposed ,  amendment  relat^.  ta  tl^e 
case  dted  tiy  appellant  the  lower  court  re- 
fiised  the  proposed  amendment  "Ulif  .8a- 
preme  Court.,  sustained,  the  ruling,  on 'the 
gi;ound  that  the -proposed  amendment  S^as  not 
Ini  the  Interest  Of  Justice  (Code  Civ!  Proc  { 
473);  and  "the  defense  under  the  circum- 
stances was  highly  Inequitable."  Courts  .are 
liberal  In  allowing  amendments  to  pleadingsj 
and  at  all  stages,  where  the  rights  of  the  ad- 
verse i)arty  are  not  unduly  prejudiced.  In 
the  present  Instance  the  amendment  was  but 
a  specific  denial  of  facts  alleged,  and  which 
plaintiff  endeavored  to  establish  by  evidence. 
Furthermore,  tbe  Indorsements,  negatived  by 
the  amendment,  were  merely  evidentiary  as 
bearing  upon  the  main  Issu^  namely :  Wese. 
the  notes  indorsed  and  surrendered  for  the 
purjwse  of  canceljation,.  and  not  with  the  In- 
tention that  they. should  become  the  property 
of  Bradley  with  liability  over  against  defend- 


«at  Of  ^d<tnwA?  JSbe  oratrt,  we  ibinK^Wf- 
erly  pv^;ruled,_th0  objection  to  tbe.  evl^enoa, 
regarding  defendant's  agreeoient  with  Jamer 
A.  Bradley  In  the  surrender  of  the  notes. .  Iti^ 
object  was  not  to  contradict  or  vary  the 
tecmfi  «if.  t^  .written. Instnusfntq.  sned  upon, 
nor  did  It  havff  the  effect-  tQ  add  any  new- 
terms;  thereto.  M  was  said  In  .(luldery  n 
G;reen.  Op  Qa},  £30-684,  30  Pac.  786,  7S7 :  "If 
pvrDwe.wBa  to  skow  that  the  aeeement  haO, 
been  canceled  by.  consent  ftad  had;  no  longan 
operative  eSect."  And  It  wm'  there  held  that 
in  spch  caee  "the  objection  that  the  written 
agreement  conld  be  altered  onl^  by  an  agree* 
ment  In  writingtor  bj  am  exeented  oral  agrees 
ment  (Civ.  -Code,  i  168^  has  no  application 
to  the  facts  offered  to  be  shown." 

So  also  may  want  of  consideration'  be 
afaowa,  what  pleaded  as  was  done  here^  even 
thongh  dtte  execution  and  gennlheneflB  of  an 
Instrument  be  not  denied.  Bro<riu  v.  JoIhi> 
son,  132  GarL  668,  06  Pa&  428;  Myers  rj 
Sierra  Vallay,  ett;,  Aas'n,  122  CaL  869,  S8 
Pati.  689i 

We  find  no  errors  of  laiw  among  those  forw 
ther  pointed  ont  whlcb  seem  to  call  (or  no- 
tlca  "In  no  lostanoe^  even  conceding  error,' 
la  a  revenal  oallad  for,  «r  is  there  anything 
which  vrooM  affect  th*  ButMtantial  rights  of 
the  appellant    Code  Ctv.  Proc.  1  475. 

'Sbo  Judgment  and  order  are  affirmed.        < 

Weconcor:  HART,  J.;  BUBNin^,  X     ' 


.'  OO  KU.  Ill* 

STA7B  «et  nl..  ATT0KNB7  OICNBRAI^  ftf 
OTTT  or  PBTTSBCRG. 

(Supreme  (3ourt  of  ■Kansas.    Oct  &  1009.   ; 
Rehearing  Denied  Nov,  11, 1909!)  ' 

OoirnaiFr  (|  ao*)~-Asniirx.X9  l>m«i  Po^ 

.  P08$  or  ivoaiann^  .  -  •  , 

Th?  court  rendered  a  final  Judgment  onst-. 
Ing  a  city  from  the  exercise  of  tbe  unwarrant- 
ed power  of  in  effect  licebsiDK  the  saifc  of  itt' 
toxfeatiac  ii«aer  «Dder  the  site  of  eellectintf 
fine*  by  simulated  uroaecatisas  ff>r  Um  violan 
tloft  of  the  projilbitory  law.  To  evade  the  effect 
at  tbe  Jtidgm^nt  a  number  of  saloon  reepert 
raised  «lfund  from  wliick' they;  (or  a  time  psM 
the  MlaiiM  .<:•<»>»•  of  iW>e  clty^s  offioen  and  «m 
ploy^  Ead,  .that  all  concerned  in  tlie  caziy-, 
mg'oht  of  tnis  arrangement  whether  or'  not 
they  ara  to  b«  renrded  as  having  violated  aw 
iojanctionrdiiieataa'  ■aaiiwt  them,  an  gniltgr-o^ 
contempt  of  court  In  virtne  of  their  having  at^ 
tenipted„to  defeat  the  purpose  of  the  judgment. 
[Ed.  itote^-'X'or  other  cases,  see  (^ntemnb 
Cent  Dig.  I  88;  Dec  Dig.  |  &.•]  ^" 

(Syllabus  biy  the  Court) 

Action  'by  the  State,  oil  the  relation  of 
the  Aftorney*  General, '  a^^lnst  the  City  o^ 
Pittshnrg. '  judgment  for  the  state  and  In- 
junction Issued.  Application  to  punish  'cer- 
tain persona  In  contempt  for  vlplatlon  of 
such   Injunction.     Ajppllcatlon   granted.       ^ 


•Tor  other  «*■«•  sm  mii*  topio  aaa'sMtWa  NUllBKB  la  Dm.  *  AM.  ttlckUST  t*  da^CViVortsr  laO««M 
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'  T.  S.  7iictaH>n,  Atty.  <3«ii.,  GhftB.  D.  Shak- 
en, and  John  Marshall,  for  plaintiff.  J.  L. 
Xarkpatrlck,  J.  J.  Campbell,  and  B.  S.  Oalt- 
ddll,  for  defendant. 

MASON,  J.  In  1006  an  action  was  hrousht 
lb  this  conrt  in  the  name  of  the  state,  on 
the  relation  of  the  Attorney  General,  against 
ttie  city  of  PlttabnrK  to  pnt  an  end  to  the 
ttnlawfol  practice  alleged  to  exist  there  of 
In  effect  licensing  the  sale  of  Intoxicating 
liquors  nnder  the  guise  of  collecting  at  reg* 
nlar  Intervals  fines  for  the  Infraction  of 
^e  prohibitory  law.-  A  commissioner  -was 
Appointed  who  filed  m  report  May  13,  1907, 
(uatainlng  ihe  allegations  of  tbe  petition. 
A  final  Judgment  was  rendered  July  S, 
te07,  oostlng  the  city  from  the  exercise  of 
the  .unwarranted  power  of  deriving  a  rev* 
«nue  from  the  liquor  traffic,  and  forbidding 
aU  municipal  .officers  and  agents  from  en- 
gaging in  the  practice  referred  to.  State  v. 
Pittsburg.  77  Kan.  848,  &1  Pac.  1132.  In 
November,  1907,  the  Attorney  General  filed 
affidavits  stating  that  certain  officers  of 
the  city  and  others  were  engaged  in  conduct, 
^e  purpose  and  effect  of  which  was  to  nul- 
lify or  evade  the  force  of  such  judgment. 
Citations  were  issued  against  and  served 
upon  the  persons  named,  and  formal  accu- 
sations were  filed  charging  them  with  con- 
tempt of  court.  Tbey  answered,  denying 
the  charges,  and  a  commlssloi^er  was  ap- 
poliited  to  take  evidence,  and  make  findings 
npon  the  Issues  so  Joined.  The  report  of 
the  commissioner  shows  these  facts,  among 
Miem:  The  city  council  appropriated  no 
noqey  for  the '  payment  'of  policemen  or 
firemen  for  the  months  of  June,  July,  Au- 
gust, September,  October,  or  November,  1907. 
By  the  .cbntributlons  of.  a  number  of  saloon 
keepers  during'  these  months  a  fund  was 
Mlsed  which  was  placed  in  the  control  of 
one  Frank  Lin^kl,  a  resident  of  Pittsburg, 
Who '  was  engaged  In  the  wholesale  liquor 
business  in  Missouri  The  contributors  re- 
ferred to  themselves  as  the  members  of  ti 
Ipdtre,  and  to  Linski  as  its  treasurer,  but 
such  organization  as  existed  had  no  other 
yorpose  than  the  collection  and  disburse- 
ment of  this  fund.  Llqskl  paid  the  salary 
Of  the  police  judge  add  of  the  policemen  and 
firemen  out  of  this  fund  for  several  monttis, 
taking  from  them  In  some  instances  purports 
ed'  assignments  of  their  claims  against  the 
City,  at  other  times  taking  mere  receipts. 
Even  this  bare  outline  sufficiently  establishes 
What  the  detailed  evidence  conflrms — that 
all  the  parties  to  the  transactions  referred 
to  were  engaged  in  an,  atteqipt  to  evade  the 
court's  order,  and  to  render  its  judgment  In- 
effectual. That  they  are  liable  to  punish- 
ment for  contempt  Is  too  clear  to  require 
extended  discussion. 

"  •  •  •  'W^here  the  mandate  of  the  court 
has  been  violated  In  spirit  as  well  as  in 
letter,  the  court,  will  not  penult  the  general 
terms  of  the  writ  to  be  controlled  or  restrict- 


ed by  reference  to  (be  partlcidar  natate  of 
the  grievance.  Nor  will  the  court  permit 
defendants  to  evade  responsibility  for  Tio- 
latlng  an  injunction  by  doing  throogb  snb- 
terfuge  that  which,  while  not  in  terms  a  vio- 
lation, yet  produces  the  same  effect  by  ac- 
complishing snlMtantially  that  which  they 
were  enjoined  from  doing."  2  High  on 
Injunctions,  (  14S3.  True,  the  contemnon 
were  not  parties  to  the  original  action,  but 
this  Is  not  necessary.  22  Cyc.  1012;  State 
V.  Cutl«r,  18  Kan.  131.  The  order  against 
the  city  necessarily  operated  npon  individ- 
uals. It  ran  in  terms  against  any  officers  or 
agents.  Unofficial  persons  who  acted  in  be- 
half of  the  city  were  none  the  less  its  agents 
in  this  respect  because  they  were  not  form- 
ally employed  for  this  pnrpose.  Hamilton 
V.  Diamond  Drill  &  Machine  Co.,  137  Fed. 
417,  69  O.  O.  A.  632.  No  official  notice  of 
the  order  was  necessary.  If  actual  notice 
was  not  inferable  from  the  publicity  of  the 
proceedings,  Icnowledge  of  the  rendition  of 
the  judgment  follows  from  the  efforts  made 
to  evade  it,  which  had  no  other  possible 
purpose.  'Whether  or  not  all  who  participat- 
ed in  these  efforts  are  to  be  regarded  as  hav- 
ing violated  an  injunction  directed  against 
them,  they  are  guilty  of  contempt  of  court 
In  virtue  of  their  having  attempted  by  ar- 
tifice and  evasion  to  render  the  judgment 
nugatory,  an  act  as  plainly  contemptuous 
toward  the  conrt  as  an  Interference  with 
Its  process  would  be.  9  Cyc.  20;  U.  8.  r. 
Shlpp,  208  U.  S.  B63,  27  Sup.  Ct  165,  51  L. 
Ed.  319.  "It  la  entire^  consonant  with  rea- 
son, and  necessary  to  maintain  the  dignity, 
usefulness,  and  respect  of  a  court,  that  any 
person,  whether  a  party  to  a  suit  or  not, 
having  knowledge  that  a  court  of  competent 
jurisdiction  has  ordered  certain  persons  to 
do  or  to  abstain  from  doing  certain  acts, 
cannot  Intentionally  interfere  to  diwart  the 
purposes  of  the  court  in  making  such  order. 
Such  an  act.  Independent  of  its  effect  npon 
the  rights  6t  the  suitors  In  the  case,  is  a. 
fiagrant  disrespect  to  the  court  whldi  Is- 
sues it;  and  an  unwarrantable  interference 
with  and  obstruction  to  the  orderly  and  ef- 
fective administration  of  justice,  and  as 
such  is  and  ought  to  be  treated  as  a  con- 
tempt of  the  court  which  issued  the  order." 
In  re  Reese,  107  Fed.  942,  945,  47  O.  C.  A. 
87,  90.  This  proposition  was  thus  applied 
in  Garrigan  t.  U.  S.,  163  Fed.  16,  20,  88  C. 
C  A.  404,  498:  "As  It  is  neither  charged 
nor  prdven  that  the  plaintiff  in  error  was 
one  of  the  parties  enjoined,  be  is  not  charge- 
able for  breach  or  violation  of  the  Injunc- 
tion in  the  well-recognized  sense  of  those 
terms  applicable  to  parties.  He  was  bound, 
alike  with  other  members  of  the.  public,  to 
observe  its  restrictions  when  known  to  the 
extent  that  be  must  not  aid  or  abet  its  vio- 
lation by  others,  nor  set  the  known  com- 
mand of  the  conrt  at  defiance  by  interfer- 
ence with  or  obstmcUon  of  the  administrm- 
tlon  of  Justice  i  and  the  power  of  the  court 
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to  proceed  againM  on*  m  offoidliiir  uid 
pnniah  for  contemptnons  canAnct  is  lidier- 
ent  and  Isdispatable." 

It  remaina  to  eonalder  the  penalty  to  be 
aaaesaed  agalnat  each  of  the  peraona  f  ooad 
gnilty  of  contempt  Of  those  now  before 
the  court  who  were  encaged  In  carrying  oat 
the  device  to  evade  Ita  mandate  Frank  Un* 
aU  bore  the  chief  re^>on8lbUl^,  and  It  is 
natnral  and  proper  that  he  ahonld  bear  the 
largest  meaaure  of  pontohment  Of  him 
the  commtaaloner  pertinently  aaya:  <•  •  •  • 
By  reason  of  the  fact  that  the  defendant 
rrank  Llnskl  was  an  honest  man  and  oould 
be  trusted  with  the  money,  be  had  the  im- 
soUclted  honor  of  being  chosen  as  custodian 
and  disbursing  agent  of  the  funda  collected 
under  the  aforesaid  arrangement;  and  it 
may  be  added  that  be  was  very  reluctant 
to  perform  the  service,  and  only  consented 
what  assured  by  tlie  very  flrat  men  of  the 
city  that  everything  had  been  fixed  up  and 
there  would  be  no  trouble,  and  this  last  as- 
•oranee,  while  it  should  be  considered  In 
palUatloo  of  Llnskl's  ofToise;  at  the  same  time 
seams  to  bring  home  to  him  the  matter  of 
notice  and  knowledge  of  the  Judgment  and 
order  of  the  court,  as  that  was  the  very 
thing,  and  the  only  thing,  that  was  in  the 
minds  of  all  who  talked  about  having  been 
in  Topeka  or  were  going  to  Topeka  to  fix 
things.  There  was  nothing  else  to  fix.  Peo- 
ple who  told  Llnskl  that  they  bad  fixed 
things,  or  would  fix  things  at  Topdca,  knew 
that  there  was  nothing  that  they  or  any  one 
else  could  fix,  and  all  that  lilnd  of  talk 
by  men  who  did  know  better  to  men  who 
did  not  know  better  was  all  a  part  of  the 
general  scheme  to  keep  the  money  coming 
in  in  utter  violation  of  the  Judgmmt  and  or- 
der of  the  court" 

A  fine  of  $1,000  will  be  imposed  upon  him. 
Next  to  him  the  other  contributors  to  the 
fund  are  deemed  the  most  serious  offenders, 
and  a  fine  of  fSOO  will  be  assessed  against 
'  each  of  them.  They  are  Adam  Kazmierskl, 
Peter.  Baranl,  W.  S.  Btroud,  John  SImlon, 
Joseirii  Valentine,  John  Welch,  Pete  Com- 
iskey,  Simon  Wlmsberger,  A.  N.  Stroud, 
John  Tangye,  B.  W.  Brown,  and  W.  H.  C!on- 
lon.  The  police  judge,  J.  B.  Holden,  was 
not  shown  to  have  taken  part  in  the  objec- 
tlonal  transaction  further  than  by  receiving 
his  own  Salary  from  the  saloon  keepers.  His 
fine  will  be  fixed  at  $100.  The  policemen, 
beiag  specially  charged  with  the  enforce- 
ment of  thfl  law,  should  pmperly  incnr  a 
greater  poialty  for  its  violation  than  the 
firemen.  Their  fine  will  be  made  $50  each, 
and  that  of  the  firemen  $25  each.  The  po- 
licemen concerned  are  S.  M.  Lawler,  SS.  T. 
Carter,  B.  M.  King,  J.  E.  Walker,  J.  J.  Lee- 
master,  Chas.  M.  Flsber,  ahd  Chas.  PbU- 
Ups.  The  firemen  are  T.  W.  Howe,  J.  T. 
Atkinson,  Marlon  Robertson,  George  White, 
William  Doss,  F.  O.  Robinson,  Peter  Cord- 


ray,  and  Walter  Stanfllt  Payment  of  theae 
fines  will  be  enforced  by  commitment  to 
the  county  Jail  of  Shawnee  connty.  AH 
the  Justices  ccmcnrrlng. 


(80  Ku.  TtQ 
ATCHISON,  T.  ft  S.  F.  RT.  CO.  v.  ROTH. 
(Supreme  Court  of  Kansas.    Oct  9,  1909.    Ra- 
heariDK  Deni«l  Nov.  11,  1909.) 

MAsnncB  AND  Sebvart  (I  297*)— iNJuam  lo 
Skbvaut— AonoH— VuDicT  and  FiNDiRoa. 
Where,  in  an  action  for  damaees  against  a 
railroad  company,  commenced  by  the  legal  rep- 
reaentative  of  an  employ^  who  was  killed  while 
in  the  employment  of  such  company,  special 
findings  of  lact  are  submitted  to  the  lury,  among 
which  is  one  re9ne8ting  It  to  state  In  what  the 
negligence  consisted,  giving  the  name  of  the 
-officer  or  agent  who  was  guilty  of  snch  neg- 
ligence, and  the  answer  is,  "By  slowing  down 
and  then  increasing  the  speed  of  east-bound 
freight  by  Engineer  Olbbs,"  such  answer  does 
not  state  anv  negligence;  and,  where  no  other 
facts  of  negligence  are  found  in  the  special  find- 
ings of  fact,  a  Judgment  cannot  be  entered 
against  the  defendant  notwithstanding  a  gen- 
eral verdict  in  favor  of  the  plaintilf. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  f|  U95-lia8;  Dec  Dig. 
{  297.  •] 

(Syllabus  by  the  Court) 

Error  from  District  Court  Lyon  County; 
F.  A.  Meckel,  Judge. 

Action  by  B.  W.  Roth  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

E.  W.  Roth  was  head  brakeman  on  a 
freight  train  operated  on  the  plaintiff  In 
error's  railroad.  On  January  13,  1907,  Ids 
train  became  disabled,  and  was  compelled 
to  teke  a  side  track  at  Mission  siding.  At 
this  time  a  train  from  the  west  was  due  at 
that  station,  and  Roth  waa  aent  forward  to 
flag  and  stop  the  coming  train,  until  the 
main  track  could  be  cleared.  It  waa  In  the 
evening,  after  dark,  and  he  carried  a  red 
light  and  a  white  light  In  going  to  the 
point  where  it  was  necessary  to  give  the 
signal,  he  waa  compelled  to  cross  a  trestle 
bridge  about  150  feet  long.  The  bridge  was 
not  supplied  with  planks  upon  which  i)eople 
crossing  could  walk,  and  therefore  it  was 
necessary  to  Step  from  one  tie  to  another. 
He  crossed  over  the  bridge  and  proceeded 
west  but  before  he  reached  the  point  where 
he  waa  to  give  the  signal,  the  engineer  In 
charge  of  the  tncomlng  train  had  diacovered 
the  signal  given  at  the  station  semaphore, 
and  at  once  shut  off  steam  preparatory  to 
making  the  stop ;  but,  before  the  brakes  were 
applied,  he  was  notified  by  the  same  signal 
that  the  track  was  open  and  he  could  pro- 
ceed. The  steam  was  applied  again  Imme- 
diately, and  the  train  moved  forward  with- 
out its  speed  having  been  materially  dimin- 
ished. Roth,  at  about  the  same  time,  was 
signaled  to  come  back  to  his  train,  and  he 
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wa^'seen  soon  aftervf aids  going  tft-that-dlrec- 
tlon  near  the  brtflge.  He  waa  aCterwards 
tound  .dead  at  the  bottom  of  the  rocky  ra- 
vine, under  the  east  end  of  the  bridge,  iabont 
12  feet  west  of  its  east  end.  The  ravine  is 
22  to  24  feet  deep.  The  bridge  is  bo  narrow 
that  a  person  cannot  remain  on  It  while  a 
train  is  passing.  The  Jury  In  their  sx)ecial 
findings  say  that  Roth  saw  the  approach- 
ing train  before  lie  went  upon  the  bridge. 
About  the  time  the  en^neer  of.  the  coming 
train  observed  the  signal  that  the  tracfe  was 
clear,  he  saw  a  red  and  a  white  light  on  the 
track,  which  be  knew  to  be  in  the  hands  of 
a  flagman  from  the  train  at  the  station,  and 
he  heard  the  signal  given  for  him  to  return.  \ 
He  saw  the  lights  turn  off  the  track  to  the 
north,  and  did  not  see  them  again.  The  engi- 
neer of  Roth's  train  saw  lights  which  he 
supposed  to  be  those  carried  by  Both,  and 
he  took  them  to  be  on  the  bridge.  The  engi- 
neer of  the  train  coming  east  says  that  Roth 
was  not  on  the  bridge  when  his  train  cross- 
ed; that  it  rah  over  the  bridge  at  the  rate 
of  20  to  25  miles  an  hour.  Mo  witness  saw 
Roth  and  the  train  cm  the  bridge  at  the 
same  time.  The  engineer  of  Roth's  train 
saw  Roth  on  the  bridge  and  the  train  800  or 
900  feet  behind  him. 

The  Jury  returned  special  findings  of  fact 
which  read: 

"(1)  Was  the  deceased  acting  «8  head 
brakeman  at  the  time  of  the  accident  on  an 
extra  freight  train  going  west,  said  train 
running  between  Newton  and  Hutchinson? 
Answer:  Yes. 

■  "(2)  Did  the  defendant's  track  at  Mission 
siding  consist  of  one  main  track  and  a  switch 
or  side  track?  Answer:  Double  track  and 
side  track  to  Mission  station  and  single  trade 
West  of  Mission. 

"(8)  Did  the  freight  train  mentioned  in 
question  No.  i  pull  In  on  the  side  track  or 
switch  at  Mission  siding?  Answer:  Yes. 
'  "(4)  Was  not  the  said  train  stopped  when 
it  reached  Mission  siding  for  the  purpose  of 
■placing  It  on'  a  side  track  or  switch?  Ah- 
swet:  Yes.  I 

"(5)  While  said  train  was  being  takeh 
from  the  main  track  to  the  side  track  or 
switch,  did  not  the  deceased  go  up  the  track 
west  to  a  point  west  of  the  bridge?  Answer: 
Yes. 

"(6)  If  you  answer  the  last  question  'Yes,' 
then  state  if  deceased  did  not  cross  the 
bridge  while  going  to  the  point  west  of  said 
bridge.    Answer:  Yes. 

"(7)  If  you  answer  question  No!  8  'Yes,' 
then  state  for  what  purpose  the  deceased 
went  up  the  track  to  the  west  while  said 
train  was  being  placed  on  the  switch  or 
side  track.  Answer:  For  the  pnrpose  of 
flagging  east-bouud  extra  freight  train. 

"(8)  At  the  time  it  Is  claimed  deceased 
was  hit  by  defendant's  engine,  was  |ie  not 
going  east  on  the  bridge,  Intending  to  re- ' 
turn  to  his  train?    Answer:  Yes.  | 

"(9)  If  you  answer  the  last  question  In  the 


afflrmatlTe,  .thew  stete  It  the  -daccased;  saw 
tli»  train  Jthartlt  is  daisied  struck  him  beto^ 
he  went  upon  said  bridge.    Answer:  Yea. 

"(10).  Was'thd  track  from  Mission  siding 
west  to  the  point  where  the  deceased  went 
oomparativelylerel?    Answer:  Yes. 

"(11)  Was  tfeeitiMk  between  the  two  points 
mentlonea  in  the  last  questioB  cbmparatiTely 
stiliightT    Answer;  Yes. 

"(12>  SUito  bow'  long  deceased  would  have 
been  delayed  had  he  waited  for  the  train 
to  pass  before  going  on  the  bridge:  Answer: 
Probably  two  or  three  minutesi 

'H13)  Was  the  defendant  gnllty  of  aegB- 
gence  towards  the  deceased?    Answer:  Yeb. 

"(1^  If  7ou  answer  the  last  question  In 
the  affirmative,  then  state  in  what  sncb 
negligence  [consisted],  and  the  name  or 
names  of  the  officer  or  agent  or  employe  of 
the  company  that  was  guilty  of  such  negli- 
gence. Answer:  By  slowing  down  and  th«i 
increaeing  the  speed  of  east-bonnd  freight 
by  Engineer  Glbbe. 

"(16)  Did  not  the  east-bound  train,  ttoia 
the  time  it  passed  the  curve  west  of  Mission 
siding  until  it  reached  the  bridge,  mn  at 
practically  the  same  rate  of  speed?  Answet: 
Yes. 

"(16)  How  far  Is  It  from  the  west  end  of 
the  side  track  or  switch  to  the  east  end  of 
the  bridge?    Answer:  About  60O  feet 

"(17)  In  passing  over  said  bridge  could  not 
deceased  have  observed  that  there  was  no 
place  for  a  person  to  stand  In  safety  while  a 
train  was  passing  over  'said  bridge?  An- 
swer: Yes. 

*(18)  'Was  this  bridge  negligently  con- 
strrietedf   Answer:  Yes. 

"(1^  If  you  aiiswer'the  last  question  In 
the  affirmative,  then  state  whfereln  it  was 
negligently  constructed..  Ahswer:  In  not  con- 
structing foQtwalks  on  outside  of  bridge  or 
between  the  rails,  or  any  place  where  an 
employs  could  with  safety  stand  while  a 
train  was  passing  on  account  of  nearness  to 
Mission  station.  ,' 

"(20)  \^as'not  this  bridge  a  standard  tres- 
tle bridge?    Answer:  Yes. 

"(21)  Is  not  this  hrldge  constructed  like 
all  other  trtetle  bridges  on  the'  Santa  ,F6  sys- 
tem?   Answer:' Yes.  , 

"(22)  Do  not  all  railroad  companies  in  th|s 
locality  use  and  maintain  trestle  bridges 
like  the  Que  in  question.    Answer:  Yes." 

Wm.  R.  Sikilth,  O.  J.  Wood,  and  A.  A. 
Scott,  for  plaintiff  In  error.  It.  B.  Kellogg;, 
J.  Jay  Buck,  S.  S.  Bpencer,  M.  M;  Snddock, 
and  C.  M.  Kellogg,  for  defendant  in  error. 

GRAVES,  J.  (after  stating  the  facts  ^s 
above).  The  plaintiff  in  error  contends  that 
there  is  an  entire  absence  of  proof  tending 
to  establish  negligence  upon  the  part  of  tbe 
defendant,  and  a  conclusive  showing  of  con- 
tributory negligence  upon  the  part  of  the 
deceased.  It  baa  also  been-  urged  that  'the 
Jury  found  that  the  bridge  waa  UBgllgently 
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ctottrucMi,  4M-tUate4  la  th«.petttl(lir;.tat 
it  la  not  intlowted  that  tUt  eanOiUak  at  tte 
brldai»  bad  uythlog  to  do  with  ttae  ludnry 
vt  wblcb  complaint  to  mada  /DieM  propo- 
flltlona,  are  ateooglr  prewnted.  It  la  our 
neceaaary,  bowever,  (or  va  to  place  the  ded- 
■ton  of  the  caae  mton  either  of  theae  con- 
tentlona,  aa  it  can  be  diopoeed  of  upon  the 
flndlnga  of  fact  Qaesti(»8  IS  and  14,  and 
the  anawerg  thereto,  vwre  Intended  to  elidt  a 
toll  atatonent  of  facta  conatitntlng  the  de- 
fendant'a  nagllgenoe;  but  nonfacta  are  atatad 
which  can  be  conatraed  Into  negUgenca  Tbmy 
read:  "(13)  Waa  the  defendant  snUty  of  nee- 
Ugttioe  towavda  the  deceaaed?  Anawer:  Tea. 
(14^  If  7oa  anawer  the  laat  qneatlon  In  the 
affinaatlTe,  then  atate  In  what  anch  negU< 
senee  [conalated],  and  the  name  er  namea  of 
the  officer  or  agent  or  emi^oyA  of  the  com- 
pany that  waa  guilty  of  anch  nei^lgence.  An- 
awer: By  Mowing  down  and  then  Increaalng 
the  apeed  of  eaat-bonnd  freli^  by  Engineer 
Olbba."  The  mere  Blowing  dows  and  then 
Increaalng  the  apeed  of  a  train  moTlng  In 
ordinary  coorae  on  the  main  trade  doea  not 
oonatltnte  negligence.  Under  aome  drcom- 
atancea  It  might  be  negUgenoe,  bnt  here  no 
drcnmatancea  are  atated.  The  Jnry  do  not 
atate  bow  thte  act  of  the  engineer  affected 
Both,  w  In  any  way  oontrtbnted  to  hla  death. 
The  aame  la  tme  of  the  eonatraetlon  of  the 
bridge.  The  fact  that  It  waa  negligently  con- 
atmcted  la  Immaterial,  imleaa  It  contrlbnted 
to  the  acddeat  In  thla  reapect  the  goieral 
verdict  la  not  anatalned  by  tite  apodal  flnd- 
lnga, but  to  Inconaiatent  therewith. 

The  Judgment  of  the  dlatrlot  eoart  to  re- 
Teraed,  with  dlrectlona  to  grant  a  new  trial 
and  proceed  in  accordance  wldi  the  Tlewa 
henln  ezpreaaed.  All  the  Jnatloea  concur^ 
tinft 


(W  Kaa.  im 

BHODBS  ▼.  MOUND  CITT  OAS,  COAL  ft 
OIL  CO.  et  al. 

(Sopreme  Conrt  of  Kanaaa.    Oct  0, 1909.    Feti' 
tloD  tor  Schearihg  Denied  Nov.  11,  1909.) 

£  MtinSS     AND     MiNEBALa     (I     61*)— MIRINO 

liBAaa— AaaraRMENi>— OoRnauCTion  —  "Im- 

laEDIATCI.T  SuBBOtriiDiiro." 

An  BMinment  of  mineial  Icaaea  ovrering 
real  estate  "Immediately  •urroundtng"  Mound 
City,  Kan.,  waa  properly  Interpret^  by  the 
district  conrt  to  Inclade  a  lease  of  laud  altnat- 
ed  a  half  laHe  distant  from  the  tmrnslte. 

gUL  Note.— For  other  cases,  see  Mines  and 
erals.  Cent  Dig.  f  182;  Dec.  Dig.  |  64.* 
For  other  definitions,  sea  Wordf  and  Phrases, 
»oL  4.  p.  3402.r 

2,  MiiTca  AND  MiRKaAia  (|  78*)  —  Miiwra 

LbaSB— CONSTBCCnOIT. 

In  tlie  absence  of  terms  indicating  a  con- 
trary Intention,  a  ooTenaat  In  a  gas  and  oil 
lease  to  drill  a  wdl  on  the  leased  premises  vith- 
in  two  yean,  or  thereafter  to  pay  |80  aonnal- 
ly  nntll  a  well  Is  dillled,  does  not  require  the 
attnnai  paytaents  to  be  made  in  advance,  and 
the  covenant  is  performed  by  a  dngls  payment 


o<  tha  entire  anm  at  anytime  beftne  tha  end 
of  th^  year  for  which  It  is  made. 

[Ed,  .Note.— -For  other  cases,  see  Mines  and 
Minerals,  Cwt.  Dig.  ||  205-207;    Dec.  Die.  | 

78.*] 

(Syllabua  by  the  Court) 

Error  to  Dlatriet  Conit,  Linn  County ;  Wal« ' 
ter  U  Stanona,  Jndge. 

Action  by  A.  B.  Rhodea  againat  the  MomiA 
City  Gaa,  Goal  ft  Oil  Oompany  and  othera. 
Judgment  fOr  detendante,  and  plalutlfl  brings 
error.    Affirmed. 

James  D.  Snoddy,  for  plaintiff  In  error. 
James  W.  Held  and  John  J.  Jonea,  for  de- 
fendanta  in  error. 

BURCH,  T.  The  plaintiff  brought  suit  to 
restrain  the  defendants  from  interfering 
with  Ma  poaaesslon.  oae,  and  enjoyment  of  a 
gas  well  to  which  he  claimed  the  paramount 
right  The  conrt  found  the  facts,  and  deter- 
mined the  law  In  favor  of  the  defendants, 
and  the  plaintiff  prosecutea  error. 

The  title  of  the  defendants  reals  upon  • 
mineral  lease  given  by  the  owner  of  the  land 
on  which  the  well  to  situated,  Henry  Car- 
bon, to  one  Bobert  Fleming  on  June  18, 1902. 
The  defendanU  claim  thto  lease  was  duly  aa- 
algned  to  them  and  to  atill  in  force,  unfor- 
feited.  If  tbla^  be  true,  the  judgment  of  the 
district  court  to  correct  The  claimed  as- 
signment was  effected.  If  at  all,  by  a  written 
inatrument  dated  October  IS,  1903,  in  which 
Fleming  aaalgned  and  transferred  Interests 
described  aa  followa:  "All  my  right  title, 
claim,  and  interest  In  and  to  one  certain 
f  ranchtoe  granted  to  the  undersigned  on  the 
3d  day  of  March,  1902,  by  Die  city  of  Mound 
City,  Kansas,  and  being  Ordinancea  Noa.  158 
and  164  of  said  city,  and  all  the  gas  pipea 
and  gas  mains  and  fixtures  not  berelAafter 
reaerved,  and  all  my  right  title,  dalm,  and 
Intereat  in  and  to  all  the  oil,  gas,  coal,  and 
oOier  mineral  leases  of  all  Unda  and  descrlp* 
tlona  belonging  to  aald  underalgned  owner, 
or  which  waa  taken  In  aald  undersigned 
name,  and  which  aald  lease  and  franchises 
cover  real  estate  altuated  in  and  immediate* 
ly  amnralnndlnc  said  Mound  City,  Kansas, 
and  thto  conveyance  to  intended  to  cover  and 
convey  all  the  said  teases  and  frandilses  of 
the  UDderalgned  owner  or  which  may  here- ' 
after  be  taken  in  my  name."  The  Carbon 
land  to  a  half  mile  distant  from  Mound  City, 
and  the  plaintiff  argues  that  the  terms  of  the 
aaslgnment  exclude  it  beeauae  the  word  "Im- 
medtotely"  forbids  tfte  extotence  of  interven- 
ing vaee.  Thto  interpretation  Involves  more 
of  puitom  than  the  dtocuratve  phraaeology  of 
the'  context  aeema  to  require.  Like  many 
other  absolute  expreaaions,  the  one  under  dls- 
cnsaion  la  popularly  oaed  with  leea  strictness 
than  the  literal  algnlficatlon  requirea,  and  %■ 
fair  contideratton  of  the  entire  Instrument 
leo^s  to  the  conclusion  that  the  parties  la- 
tended'  the  aaaignment  to  embrace  leases  of 
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land  lying  close  about  Hound  City,  although 
not  in  actual  contact  with  th«  townBlte.  If 
a  Busplclon  of  ambiguity  In  the  terms  of  the 
writing  be  admitted,  It  vanishes  In  the  light 
of  the  situation,  relations,  and  purpose  of  the 
parties,  and  particularly  In  the  light  of  the 
evidence  showing  their  subsequent  conduct 
with  reference  to  the  Carbon  lease  Itself. 
This  evidence  need  not  be  recounted  here. 
The  district  court  was  clearly  justified  In 
holding  that  an  assignment  was  made  as  the 
defendants  claim. 

The  lease  granted  and  conveyed  all  the 
coal,  oil,  and  gas  In  and  under  the  premises 
described,  together  with  the  right  to  enter, 
drill,  and  operate  for  and  remove  the  sub- 
stances named  on  the  following  among  other 
conditions: . 

"(1)  Second  party  agrees  to  drill  a  well 
upon  said  premises  within  two  years  from 
this  date  or  thereafter  pay  to  first  party 
eighty  ($80)  dollars  annually  until  said  weU 
Is  drilled,  or  this  lease  shall  be  void." 

"(3)  Should  gas  be  found,  second  party 
agrees  to  pay  to  first  party  fifty  dollars  an- 
nually for  every  well  from  which  gas  is  used 
off  the  premises." 

"(8)  A  deposit  to  the  credit  of  the  lessor  In 
Farmers'  &  Merchants'  Bank,  Md.  City,  Ks., 
to  the  account  of  any  of  the  money  payments 
herein  provided  for,  shall  be  a  payment  un- 
der the  terms  of  this  lease. 

"(0)  If  no  well  shall  be  drilled  upon  said 
premises  within  ten  years  from  .this  date, 
second  party  agrees  to  reconvey,  and  there- 
upon this  instrument  shall  be  null  and  void." 

No  well  has  yet  been  drilled.  On  April  24, 
1905,  a  tender  of  $80  was  made  to  the  lessor 
according  to  the  terms  of  the  first  condition 
of  the  lease,  and  was  refused.  On  June  16, 
1905,  less  than  three  years  from  the  date  of 
the  lease,  the  sum  of  $80  was  deposited  to 
the  credit  of  the  lessor  in  the  Fanners'  & 
Merchants'  Bank  of  Mound  City  according  to 
the  terms  of  the  eighth  condition.  The  plain- 
tiff contends  that,  if  no  well  were  drilled, 
the  lease  became  void  at  the  aid  of  two 
years  unless  $80  were  paid  In  adraoce  to 
keep  it  alive  for  another  year.  The  lease  In 
question  is  identical  In  legal  effect  with  the 
one  considered  in  Rose  v.  Lanyon,  68  Kan. 
126,  74  Pac.  625.  Diligence  in  sinking  a  well 
was  not  a  vital  feature  of  the  contract  The 
lessee  might  drill  a  well  at  any  time  within 
two  years,  or  he  might  suffer  two  years  to 
lapse  without  doing  anything,  and  then  there- 
after pay  $80  annually  until  he  saw  fit  to 
drill  a  well,  the  latter  alternative  being  11m- 
Ited  by  the  ninth  condition  terminating  the 
lease  absolutely  at  the  end  of  10  years-  if  no 
well  should  ttien  be  in  exietenee.  The  an- 
nual payment  of  $80  is  the  stipulated  price 
of  the  privilege  to  delay  drilling  a  well,  and 
supposedly  Is  an  equivalent  for  the  tmneflts 
the  lessor  would  receive  if  a  weil  were  in 
operation.  The  first  condition  belongs  to  the 
same  class  as  the  third,  in  which  the  lessee 
agrees  to  pay  $50  annually  for  eacli  well 


from  "whlcb  gas  1»  nsed  Aonid  weBs  he  drill' 
ed,  and  both  conditiMiB  are  on  the  same  legal 
footing  as  provision  for  the  payment  of  an- 
nual sums  or  for  annual  performance  in  oth' 
er  kinds  of  contracts.  The  rule  governing 
such  agreements  Is  stated  In  Mower  v.  Ban- 
ford,  76  Conn.  504,  506,  57  AU.  119,  120,  68 
L.  R.  A.  625,  100  Am.  St  Rep.  1006,  as  fol- 
lows: "An  agreement  to  pay  a  fixed  sum  an- 
nually, or  each  year,  in  the  absence  of  lan- 
guage modifying  the  ordinary  meaning  of 
these  terms,  cannot  fairly  be  construed  as  a 
promise  to  pay  such  sum  annually  in  ad- 
vance or  at  the  commencement  of  each  year. 
A  contract  for  the  payment  of  money  In  fix- 
ed installments  containing  no  other  provision 
for  the  time  of  payment  of  such  installmentfl 
than  that  they  are  to  be  paid  annually  la 
lawfully  performed  by  the  payment  of  & 
single  Installment  at  the  end  of  each  year." 
In  the  case  of  Curtiss  v.  Howell,  88  X.  T. 
211,  213,  the  opinion  reads:  "The  undertak- 
ing of  the  fialntlfl  was  to  deliver,  1,000  tons 
of  ground  baik  per  year  for  the  term  of  five 
years,  to  commence  on  the  Ist  day  of  Sep- 
tember next  Had  this  undertaking  been  to 
pay  $1,000  iier  year  for  the  term  of  five  years, 
no  one  would  have  qnestlo«ed  the  right  of 
the  promisor  to  the  wht^'year  in  which  to 
make  the  paymeoDt  Tbe  words  'per  year* 
are  equivaleat  to  tiie  word  'annually,'  and, 
to  my  mind,  convey  the  same  Idea.  It  Is 
true  that  the  word  'per'  may  be  understood 
as  during,  but  had  the  hitter  word  been 
used;  the  meaning  would  have '  been  the 
same.  The  promise  would  have  been  per- 
fwmed  by  a  delivery  at  any  time  before  the 
expiration  af  the  year."  The  rule  was  ap- 
plied to  a  mineral  lease  much  like  the  one 
now  under  'Cobslderation  in  the  case  of  Blod- 
gett  V.  Lanyon  Zinc  Co.,  120  Fed.  883,  58  O. 
C.  A.  79,  the  syllabus  of  which  reads  as  fol- 
lows: "In  a  lease  for  10  years,  with  a  stip- 
ulation that  in  case  no  well  was  sunk  with- 
in 2  years,  it  should  become  void  unless  the 
lessee  should  elect  from  year  to  year  to  con- 
tinue it  by  paying  $40  each  year,  it  is  not  es- 
sential that  the  $40  should  be  paid  before 
the  commencemeot  of  the  year,  but  the  pay- 
ment may  be  made  at  any  time  during  Uie 
year."  In  the  opinion  It  Is  said:  "The  sec- 
ond ground  upon  which  the  bill  to  avoid  this 
lease  was  founded  Is  that  the  Lanyon  Zinc 
Company  did  not  pay  the  $40  rental  for  the 
year  from  April  10,  1899,  to  April  10,  1900, 
nntii  December  23,  1890.  The  lease  grants 
the  right  of  use  of  the  land  for  10  years,  and 
then  provides  that,  if  a  well  is  not  sunk  on 
the  premises  within  two  years  from  the  date 
of  the  lease,  it  shall  become  void,  *unless  the 
second  party  shall  elect  from  year  to  year  to 
Continue  this  lease  by  paying  or  depositing  to 
the  credit  of  the  first  party  each  year  $40  at 
the  Bank  of  Allen  County,  Kan.,  until  a  well 
is  complete  on  these  premises.'  No  well  haa 
been  sunk.  Counsel  for  the  appellants  In- 
sist that  this  lease  became  null  and  void  on 
AprU  10,  lS9d,  because  the  |40  tor  the  suc- 
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eeedlog  year  -waa'not  paid  «b  or  bcAm  that 
day.  They  inslBt  that  thU  lease  simidy  gaye 
to  the  lessee  the  option  to  elect  to  oontlnne  It 
from  year  to  year  by  paying  the  rental  for 
the  succeeding  year  before  It  commenced. 
But  Is  this  a  fair  construction  of  the  agree- 
ment? It  first  grants  the  ezcloslTe  right  for 
10  years  from  April  10,  1894,  and  then  pro- 
yldes  that.  If  a  -«reU  Is  not  soak  within  2 
years  from  Its  date,  the  lease  shall  become 
void  unless  the  lessee  shall  elect  to  continue 
it  from  year  to  year  by  paying  $40  each  year. 
This  Is  not  a  mere  grant  of  an  option.  It  is 
a  grant  of  the  right  to  the  use  of  the  prem- 
ises for  the  term  of  10  years,  conditioned  on 
the  payment  of  $40  per  year  after  the  expira- 
tion of  the  first  2  years.  Nor  is  there  any 
provision  in  this  contract  that  this  rental 
shall  be  paid  on  or  before  the  commencem^t 
of  the  year  to  which  it  applies.  An  election 
from  year  to  year,  by  paying  $40  each  year, 
literally  means  an  election  by  paying  daring 
each  year,  and  there  la  nothing  elsewhere  in 
the  contract  inconsistent  with  the  words  and 
the  ordinary  meaning  of  this  provision," 

Such  being  the  law,  the  lease  in  this  case 
was  continued  in  force  by  the  tender  and  de- 
posit recited.  From  what  has  been  said  it 
follows  that  the  disputed  assignment  was 
properly  received  in  evidence.  It  is  immate- 
rial that  the  cross-examination  assigned  as 
error  went  beyond  the  scope  of  the  direct  ex- 
amination. The  trla)  was  before  the.  court, 
the  evidence  had  an  important  bearing  upon 
the  controversy,  and  the  plaintiff  was  not  In- 
jured because  the  usual  order  was  varied. 
The  defendants  were  entitled  to  the  prope^rty 
on  which  the  well  is  located.  Therefore  the 
plaintifl  was  an  intruder,  and  it  makes  no 
difference  what  the  arrangements  were  un-i 
der  which  the  well  was  drilled,  or  in  what 
capacity  the  party  who  made  them  acted, 
filnce.  the  lease  is  suflSclent  to  sustain  the 
title  of  the  defendants,  It  Is  not  necessary  to 
discuss  the  errors  assigned  respecting  >  their 
proof  of  title  by  deed. 

'  The  Judgment  of  the  district  court  Is  at- 
firmed.    All   the  Justices  concurring. 

Petition  for  Rehearing  Denied. 

PER  CURIAM.  A  petition  has  been  filed 
asking  for  a  rehearing  In  this  case.  The  first 
ground  ot  complaint  is  that  the  land  in  the 
Carboh  lease  is  situated  more  than  a  half 
mile  from  the  city. of  Mound  City,  and  such 
is  Indeed  the  fact  The  distance  Is  the  diag- 
onal of  a  Quarter  section  of  land.  Of  course. 
It  would  not  affect  the  principle  Involved  or 
the  decision  of  the  case  If  the  distance  were 
a  mile  and  a  half,  but  to  satisfy  the  demand 
of  the  plaintiff  for  accuracy  the  syllabus  and 
opinion  may  be  regarded  as  modified  by  sub- 
stituting the  words  of  the  plalntlfTs  brief 
"more  than  one-half  mile"  for  the  expression 
"a  half  mile"  wherever  the  latter  is  used. 

The  claimed  question  of  the  suflldency  of 


the  de«(Mptim  «f  the  leeaea  la-.tbe  atria** 
ment  was  not  overlooked  upon  the  first  con- 
sideration of  the  case,  but  was  not  deemed 
of  aufllclent  moment  to  require  the  publica- 
tion of  a  formal  opinion  respecting  It. 

The  argument  for  the  defendant's  inter- 
pretation of  the  lease  Is  no  more  cogent  than 
those  heretofore  advanced  in  his  briefs.  Noth- 
ing else  in  the  petition  requires  comment, 
and  it  is  denied. 

(to  Kan.  76») 
BONNEWELL  T.  LOWE,  Tp.  Tmstee,  et  aL 

(Supreme  Court  of  Kansas.    Oct  9,  1909.    Re- 
hearing Denied  Nov.  11,  1909.) 

1.  Apfeai.  and  Ebbob  (f  19*)— DsiriAir— Bb- 
viBw— Effect  of  Pebfobmancb  of  Act. 

Where  the  trial  coart  refuses  an  injunction, 
the  right  of  review  is  not  necessarily  defeated 
by  the  full  performance  i>ending  an  appeal  of 
the  act  Bongbt  to  be  enjoined.  The  court  has 
jurisdiction  to  order  the  restoration  of  the  orig- 
inal status,  if  the  nature  of  the  case  is  such 
that  the  order  can  be  made  effective. 

[EA.  Note^— For  other  eases,  see  Appeal  and 
Kmr,  Cant.  Dig.  |f  75-78;  Dec.  Dig.  1  19.*] 

2.  Dbairis  (I  39*)  —  TBBHnri  and  Rotitb  — 
Vakiation  Fbom  PaiznoR— Effeot. 

Under  the  provision  of  the  drainage  statute 
(Gen.  St  1901, 1  2iS8)  that  upon  the  filing  of  a 
petition  for  a  ditch,  setting  forth  a  substantial 
description  of  its. proposed  starting  point,  route, 
and  termination,  the  townstiip  trustee  shall  up- 
on certain  conditions  locate  such  ditch  "as  suo- 
stantlally  conforms  with  the  route  described  In 
the  petition,"  it  is  not  necessary  that  the  termini 
and  route  of  the  ditch  as  oQOStructed  shall  cor- 
respond exactly  with  the  description  in  the  peti- 
tion. A  considerable  variation  hi  this  respect 
la  not  ground  for  declaring  the  proeeedings  void 
when  collaterally  attacked. 

lEd.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  8  60;  Dec.  Dig.  I  39.*] 

3.  Drains  (I  39*)— Fobmal  Finding  or  Na- 
csssnr- FAILURE  TO  Makb— Effect. 

Under  the  statute  (Oen.  fit  1901,  f  258S) 
piovidiag  that  the  township  tnateeahaU  locate 
a  drainage,  ditch  under  certain  conditions  ■  if 
he  finds  it  necessary,  and  that  the  clerk  shall 
make  a  full  and  complete  record  of  all  the  pro- 
ceedings in  coBbeetion  therewith,  an  order  (or 
the  establishment  of  such  a  ditch  will  not  apon 
a  collateral  attack  .  be  held  void  because  no 
formal  finding  of  its  necessity  has  been  recorded, 

Ed.  Note.— For  other  cases,  see  Drains,  Cient 

«.  I  60;  Dec.  Dig.  f  89.*] 

4.  DBAiNS  (I  48*)— Cost— AppmnTONUCNT. 

The  requirement  of  the  statute  (Oen.  St 
1901,  i  2539)  Uiat  for  the  purpose  ot  appor- 
tioning the  cost  a  drainage  ditch  shall  be  divided 
into  "sections  not  less  In  number  than  the  num- 
ber of  owners  «C  land  through  which  the  same 
may  be  located"  does  not  imply  that  each  ;>.wneis 
Is  to  construct  so  much  of  it  as  lies  upon  lus  own 
land. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  I  58 ;  Dee.  Dig.  I  48.*] 

6.  Drains  (I  52*)— Refair  bt  Tbostk*— No- 

TICB   TO   DO    So— NECESSITT. 

The  sUtute  (Gen.  St.  1901,  i  2539)  provid- 
ing thiit  whenever  such  drainage  ditch  is  ob- 
Btructed,  it  shall  be  the  duty  of  the  township 
trustee,   "after  five   days'   notice   having   been 

?iveB  by  any  person  damaged  thereby,"  to  cause 
t  to  be  repaired,  does  not  make  the  giving  of 
such  notice  a  prerequisite  to  action  by  the  trus- 
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toe.    When  he  Is  ntlafled  of  Qie  imM  oC  repalrt, 
he  may  act  won  hia  own  initiative. 

[Ed,  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  i  63 ;  Dec.  Dig.  {  52. •] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Cowley  Connty ; 
O.  L.  Swarts,  Judge. 

Action  by  L.  K.  Bonnewell  against  J.  T. 
Lowe,  township  trustee,  and  others.  Judg- 
ment for  defendants,  and  plalntifl!  brings  er- 
ror.   Aflarmed. 

W.  P.  Hackney  and  J.  T.  Lafferty,  for 
plaintiff  In  error.  li.  H.  Webb  and  O.  P.  Ful- 
lec,  for  def^idants  in  error. 

MASON,  J.  By  order  of  tbe  township  trus- 
tee two  ditches  theretofore  constmcted  under 
the  drainage  statute  (Gen.  St.  1901,  S8  2535- 
2550)  were  repaired,  and  tbe  cost  was  appor- 
tioned among  the  landowners  benefited.  One 
of  these,  L.  K.  Bonnewell,  disputed  the  validi- 
ty of  the  charge  made  against  him,  refused  to 
pay  it,  and  brought  an  action  to  prevent  the 
amount  being  certified  to  tbe  covnty  cleric 
and  placed  upon  the  tax  roll.  He  was  denied 
relief,  and  prosecutes  error. 

The  defendants  maintain  that  the  proceed- 
ing  should  be  dismissed  because  the  acta 
sought  to  be  enjoined  have  already  been  per* 
formed,  and  therefore  there  is  nothing  against 
which  the  injunction  prayed  for  can  now  op- 
erate, if  allowed.  They  rely  for  support  In 
this  contention  upon  City  of  Alma  y.  Loebr, 
42  Kan.  868,  22  Pac.  424,  where  it  was  said: 
"The  function  of  a  writ  of  inluoetion  to  to 
afford  preventive  relief.  It  1>  powerlesa 
to  correct  wrongs  or  injuries  already  com- 
mitted." That  case  was  obviously  well  de- 
cided, for  the  act  performed,  as  in  Knight  r. 
Hirbonr,  64  Kan.  S63,  67  Pac.  1104,  was  of 
sach  a  character  that  the  court  could  not 
compel  its  undoing,  and  an  order  directed  to 
tbiat  end  would  necessarily  have  been  fruit- 
less. But  the  reason  quoted  was  too  broad- 
ly stated.  In  a  proper  case  a  mandatory  in- 
junction may  be  issued.  Hallway  Co.  v.  Bill- 
ings, 77  Kan.  119,  93  Pac.  590;  16  A.  &  E. 
Encycl.  of  L.  342,  343.  "Where  defendant 
has  tally  completed  the  act  sought  to  be. re- 
strained, after  the  filing  of  the  bill,  bnt  be- 
fore tbe  Issuahce  of  any  order  or  decree,  the 
court  lias  power  to  compel  by  mandatory  in- 
junction the  restoration  of  tbe  former  con- 
dition of  things."  22  Cyc.  742.  Etere  the 
charge  against  the  plaintiff  has  been  entered 
upon  the  tax  roll,  but  no  such  change  of  con- 
ditions has  taken  place  as  to  prevent  the 
court  by  proper  order  from  restoring  the  par- 
ties to  their  original  status.  A  Judgment  in 
favor  of  the  plaintiff  by  declaring  tbe  tax  il- 
legal would  nullify  the  effect  of  its  entry  on 
the  roll.  In  a  case  cited  in  support  of  the 
text  Just  quoted  it  was  said:  "Complainant 
bad  prayed  for  an  injunction,  which  had  not 
been  secured;   but,  after  the  court  had  ac- 


qvltBd-JarlMIction;  it  tba,<xSi»ctat  enforced 
payment  of  the  tax,  that  fact  would  not  con- 
stitute any  defbnae  to  the  biU,  but  the  mon- 
ey  was  collected  anbject  to  the  power  of  the 
court  to  compel  the  collector  to  refund  it,  or 
to  snbmit  to  sndt  other  decree  concerning  it 
aa  might  be  equltabl&  A  party  filing  a  bill 
for  an  lojdnction  may  fall  to  procure  a  pre- 
liminary biJiBction,  but  any  act  after  the 
court  has  acquired  Jurisdiction  will  be  sub- 
ject to  the  power  of  the  court  to  compel  a 
restoration  of  tbe  status,  or  to  enforce  such 
other  relief  as  may  be  proper."  New  Haven 
Clock  Co.  V.  Kochersperger,  175  111.  383,  385, 
51  N.  E.  020,  632. 

The  validity  of  the  assessment  against  tbe 
plaintiff  1ft  attacked  upon  the  ground  that  tlw> 
proceedings  undei^  which  the  ditches  were 
originally  constructed  were  void  for  these 
reasons,  which  will  be  considered  in  order: 
(1)  The  ditches  were  not  located  in  conformi- 
ty with  the  routes  described  in  the  petitions 
on  which  they  were  respectlvdy  based.  (2) 
The  record  shows  no  finding  that  such  ditches 
were  necessary.  (8)  No  part  of  ^tber  ditch 
is  located  upon  tlie  plaintUTs  land. 

The  statute  (section  2539  provides  that  up- 
on a  petition  of  owners  of  land  adjacent  to 
the  line  of  a  proposed  ditch  being  filed  with 
the  township  clerk,  "setting  forth  a  substan- 
tial description  of  its  proposed  starting  point, 
route,  and  termination,"  and  upon  certain 
conditions  being  fulfilled,  the  trustee  shaU  lo- 
cate and  establish  such  ditch  "as  substantial- 
ly conforms  with  the  route  described  in  the 
petition."  One  of  -the  petitions  here  involved 
(the  one  to  which  the  first  objection  applies 
with  the  greater  apparent  force)  asked  that 
a  ditch  be  dug  "in  the  direction  most  feasi- 
ble" along  a  route  described  thus:  "From  a 
point  on  the  north  line  of  said  section  S, 
about  40  rods  east  of  the  northwest  corner 
thereof  in  a  southwesterly  direction,  through 
said  sections  5  and  6  to  tbe  Arkansas  river." 
The  ditch  actuaiUy  constructed  began  on  tbe 
west  side  of  a  road  between  sections  5  and  6, 
rail  Southwest  for  about  half  a  mile^  then 
turned' to  the  southeast,  and  ran  a  little  over 
a  mile  to  the  slvet,  passing  through  sections 
6,  7,  and  8,  but  not  touching  section  6,  The 
ditch  was  also  extended  a  quarter  of  a  mile 
northwest  from  the  bend.  The  plaintiff  claims 
that  this  course  did  not  "substantially  con- 
form" with  the  proposed  route,  and  that  the 
extension  northwest  from  the  angle  was  in 
reality  a  separate  dlteli  not  supported  by  any 
petition  whatever.  The  departure  from  the 
route  indicated  in  the  i)etltlon  was  consider- 
able, but  we  think  not  sufficient  to  divest 
the  trustee  of  Jurisdiction.  A  lateral  ditch 
draining  a  part  of  the  land  embraced  In  tbe 
original  plan  was  not  necessarily  an  inde- 
pendent project  requiring  a  separate  petition. 
The  statutory  requirement  of  substantial  con- 
formity clearly  implies  that  the  ditch  con- 
structed need  not  follow  absolutely  the  route 
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Indicated.  Of  a  Bomewhat'  almll-far' provision 
It  was  said  in  Klnne  v.  Bare,  68  Mich.  635, 
«2T,  86  N.  W.  6T2,  673:  "It  ft  not  contem- 
plated •  •  •  that  the  petition  for  the 
drain  should  contain  an  accurate  description 
of  the  temilnl  and  route  of  the  proposed 
drain.  It  could  not  be  well  done  without  the 
petitioners  first  went  to  the  expense  of  a  sur- 
vey in  order  to  determine  the  feasibility  of 
the  route.  This  the  law  does  not  require. 
What  it  contemplates  is  that  the  termini  and 
route  shall  be  approximately  described  for 
the  Information  of  the  drain  commissioner; 
and  it  Is  left  for  him  to  ascertain  and  deter- 
mine the  practical  route  -and  termini."  And 
In  Donnelly  v.  Decker,  58  Wis.  461,  476,  17 
N.  W.  389,  395,  46  Am.  Rep.  637:  "The  objec- 
tion that  the  ditch  varied  materially  from  the 
line  fixed  in  the  petition  la  dii^osed  of  in 
Meis  V.  Franzen,  18  Wis.  537  (a  road  casO- 
The  supervisors  had'  the  right  to  make  any 
•ultable  variation  from  such  line  In  their  dis- 
cretion, so  that  they  did  not  so  far  d^art 
from  the  line  In  the  petition  as  to  be  materi- 
ally another  and  dItCerent  Iin&"  See,  aIso» 
14  Cyc.  1031,  and  cases  there  cited. 

The  trustee  is  authorised  to  order  the  con- 
struction of  a  ditch  only  in  case  be  finds  it 
to  l>e  necessary,  and  that  it  Is  demanded 
by,  or  will  be  conducive  to,  the  public 
health,  convenience,  and  welfare.  The  clerk 
is  required  to  make  a  full  and  complete  rec- 
ord of  the  proceedings.  Here  the  record  of 
the  establishment  oC  one  of  the  dltcbes  failB 
to  recite  any  finding  with  respect  to  the  ne- 
cessity of  the  proposed  improvement.  The 
plaintiff  Invokes  the  rule  thus  stated  in  14 
Cyc.  1043:  "Many  of  the  statutes  provide 
that  all  of  the  findings  of  the  board  of  com- 
missioners or  trustees  'shall'  bd  reduced'  to 
writing  and  entered  of  record  by  th*  iftlerit 
of  the  board;  and  a  drain  is  not  legally  en- 
tabllshed  in  the  absence  of  such  written 
record  showing  tbe  action  of  the  board,  and 
also  showing  tbtf  existence  of  one- of  tbe 
statutory  grounds  requisite  for  the  estab- 
nshment  of  a  drain.'*  '  This  nile^howeveii, 
does  not  apply  to  the  present  ease,  tm  am 
statute  does  not  In  terms'  require  a  formal 
declaration  by  tbe  tmstee  that  hie  finds  the 
ditch  to  be  necessary,  and,  In  the  absence  of 
such  requirement,  the  order  for  Its  constrao 
tl4Mt  saflldently  Implies  such  a  finding.  "It 
is  not  generally  reqtiielte  that  the  city  ordi- 
nance or  resolution  state  that  the  improve- 
ment "19  necessary,  as  such  ordlimiice  or 
reaolQtlon,  having  been  enacted  by  tlie  >«ffi- 
eers  whose  duty  It  is  to  determine  <  the  ne- 
cessity, Is  in  Itself  deemed  a  nifflcient  dec- 
laration of  the  fact;  bat.  If  the-  statnte  ex- 
pressly requires  tiiat  the  cooncU  eball  de:- 
dlare  Its  dctemilnatlon  that  the  necessity 
exists,  then  such  deeUtratlon  of  the  grounds 
on  which  it  proceeds  must  be  made  befOrs  It 
can  order  the  improvements."  25  A.  4t  B. 
Hncyi  of  L.  1212.  Indeed,  it  has'bem  held 
that,  as  against  a  collateral  attack,  the  omis- 
sion to  record  a  determination  that  a  pro- 
posed Improvement  is  needed  is  not  fatal. 


«!ren  #hetethe  statute  expressly  requires  a 
formal  declaration  to  that  effect.  See  New- 
man V.  City  of  Emporia,  32  Kan.  456,  400^ 
461,  4  Pac.  81S,  818,  where  It  was  said: 
"The  plaintiff  claims  that  the  original  res- 
olution ordering  the  Improvement  to  be 
made  on  Sixth  avenue  was  informal,  for 
the  reason  that  the  city  council  did  not  'de- 
clare such  work  or  Improvement  necessary 
to  be  done.'  Now,  the  statute  In  force  at 
the  time — section  Vi  of  the  second-class  city 
act  (Comp.  Laws  1879,  c.  19,  par.  814) — 
does  require  that  tbe  resolution  passed  by 
the  city  council  should  'declare  such  work 
or  Improvement  necessary  to  be  done,'  but 
we  think  that  the  city  council  in  effect  com- 
piled •wiVt  the  law.  When  It  declared  that 
the  work  should  be  done,  and  instructed  thb 
city  clerk  to  advertise  the  same  In  accord- 
ance -with  the  law  governing  such  improve- 
ments,' It  to  effect  declared  that  the  improve- 
ment was  necessary,  and  thereby  invited 
opposition  and  protest,  and  gave  as  full  op- 
portunity for  the  same  as  though  It  had  In 
express  terms  declared  that  the  Improve- 
ment was  necessary.  •  •  •  It  is  possible 
that  if  a  proceeding  had  been  commenced 
before  any  work  was  done  under  this  reso- 
lution that  the  city  council  might  have  been 
enjoined  from  proceeding  further  until  It 
passed  a  formal  resolution  declaring  that 
the  -n-ork  was  neces-sary.  But  no  such  pro- 
ceeding was  had,  and  we  think  It  now  comes 
too  late." 

The  plaintiff  Is  not  exempted  .from  the 
cost  of  constructing  and  maintaining  the 
drainage  ditches  by  the  fact  that  they  do 
not  'touch  his  land.  The  statute  (Gen.  St. 
1001^  4,2539; .  section  5  of  the  township  drain- 
age act)  reads:  "That  the  aald  township 
trustee,  whenever  he  shall  hav^  estabUshetl 
any  such  ditch,  drain,  or  water  cpurse,_  shall 
divide  the.  same  into  suitable  sections,  not 
less  In  number  than  the  nui^ber  pf  owners) 
of  land  through  which  the  same  may  be  lo- 
cated, and  shall  also  prescribe  the  time  with- 
in which  the  work  upon  such  sections' shall 
be  completed,  and  by  whom  done.  And  the 
said  trustee  shall  ..assess  and.  allow  all  thp 
fees,  costs,  and  expenses  of  locating  and  es.- 
tabllshlng  such  ditch,  drain,  or  water  course, 
and  shall  apportion  tbe  payment  of  th^ 
same  equ.ltably  among  the  parties  to  fee  ben- 
efited thereby.  *  •  •  Whjenever  any  such 
ditch,  drain  or  water  course  ab^U  become 
in  any  manner  obstructed.  It  shall  be  the 
duty  of  said  township  ^ustee,  after  five 
day's'  notice  having  been  given  by  any  party 
damaged  thereby,  to  cause  such  ditch,  drain 
or  water  course  to  be  repaired  la  sueh  a 
manner  as  to  remove  such  obstruction,  and 
to  restore  Such  ditch,  drain  or  water  coprse 
to  its  established  width  and  depth.  •  •  • 
The  cost  and  'expense  of  such  'Work  and  re- 
pairs'tball  -be  eqnitably  apportioned  among 
the  parties  benefited  thereby,  and  said  traft- 
tee  may  prescribe  the  time  within  'whlc<> 
such  assessments  may  be  paid."  "  When  an 
appeal  Is  taken,  a  Jury  la  required  to  report 


Digitized  by  V^OOQ IC 


869 


104  PACiriG  BBFOBTBB. 


(Kaoi 


(section  254S):  "^nt,  whether  It  wHI  be 
conducive  to  the  public  health,  convenience 
or  welfare  to  cause  said  proposed  ditch, 
drain  or  water  course  to  be  established  as 
located;  second,  the  amount  of  compensa- 
tion due  to  each  person  in  case  of  the  loca- 
tion of  the  same;  and  third,  the  amount  of 
labor  to  be  performed  by  such  person  in- 
terested in  the  opening  and  constructing  of 
the  same  •  *  *  specifying  the  sections 
and  work  to  be  done  as  provided  In  sec- 
tion five  of  this  act."  The  provision  that 
the  number  of  sections  Into  which  the  ditch 
Is  divided  shall  be  not  lees  than  the  number 
of  owners  of  land  through  which  It  Is  locat- 
ed does  not  Imply  that  each  owner  Is  to 
construct  so  much  of  It  as  lies  upon  his  own 
land,  but  rather  suggests  that  the  tracts  of 
land  over  which  It  passes  may  be  fewer  in 
number  than  the  persons  beneficially  affect- 
ed, and  therefore  liable  for  the  cost 

The  plaintiff  further  objects  that  In  the 
case  of  one  of  the  ditches  the  trustee  made 
the  order  for  repairs  without  any  notice  of 
an  obstruction  having  been  given  by  any 
person  damaged  thereby.  We  do  not  regard 
such  notice  as  Jurisdictional.  We  think  the 
purpose  of  the  statute  In  that  regard  Is  to 
enable  one  who  Is  injured  by  an  obstruction 
to  require  the  trustee  to  take  steps  for  Its 
removal  within  a  fixed  time.  Where  the 
trustee  is  satisfied  of  the  need  of  such  steps, 
he  is  authorized  to  proceed  upon  his  own 
Initiative.  Other  objections  are  that  In 
cleaning  the  ditch  the  original  line  was  not 
followed;  that  one  of  the  orders  for  repairs 
did  not  show  to  what  ditch  it  referred;  that 
the  place  where  the  work  assigned  to  the 
plaintiff  was  required  to  be  done  was  no 
sufficiently  Indicated;  and  that  the  amounr 
charged  for  the  work  was  excessive.  Tht- 
claim  of  a  departure  from  the  first  location 
of  the  ditch  does  not  seem  to  have  been  con- 
clusively established.  The  name  used  in  the 
record — "the  Taylor  ditch" — ^was  sufficient 
to  show  what  ditch  was  intended.  Taylor 
was  the  name  of  the  first  signer  of  the  pe- 
tition for  one  of  the  ditches,  and  the  other 
ditch  was  described  in  the  petition  as  ter- 
minating in  "the  Taylor  ditch."  Any  ob- 
scurity in  the  designation  of  the  portion  of 
the  work  assigned  to  the  plaintiff  is  unim- 
portant in  view  of  the  fact  that  he  resisted 
the  proceedings  on  the  other  grounds  speci- 
fied. And  the  evidence  seems  to  warrant  a 
finding  that  the  amount  charged  to  the 
plaintiff  was  not  unreasonable. 

The  Judgment  is  affirmed.    All  the  Jus- 
tices concurring. 

(78  Ku.  Htn 

BAAO  et  al.  v.  BAKER. 
(Supreme  Court  of  Kansas.    Oct  2,  1908.) 
On  petition  for  rehearing.    Doiled. 
For  former  <9lnl<»i.  see  78  Kan.  4S7,  97 

Pac.  473. 


fiBflTH,  J.  In  the  foregoing  synabns  and 
opinion  there  is  a  misstatement  of  facts,  as 
shown  by  the  record.  The  holders  of  the 
third  and  fourth  mortgages  assigned  to  the 
holder  of  the  second  mortgage  during  the 
pendency  of  the  suit  to  foreclose  the  first 
mortgage — before,  and  not  after.  Judgment 
was  rendered  therein.  The  Judgment  waa 
rendered  at  the  time  the  contract  for  a  stay 
thereof  was  entered  into  between  the  insur- 
ance company,  as  one  party,  and  B.  F.  Haag 
and  Mrs.  Baker,  as  the  other. 

This  error  in  no  wise  affects  the  declsioi^ 
and  the  motion  for  a  rehearing  is  denied. 


(78  Kan.  (78) 
BENTON  V.  BENTON. 
(Supreme  Court  of  Kansas.    Sept  23,  1908.) 

Wills  (f  686*)— Constbuotion— Tausrs— Th»- 

MiNATiON— "In  Such  Case." 

Upon  a  question  involving  the  inteipreta- 
tlon  of  a  part  of  a  will  reading  "i  •  •  • 
make  the  following  disposition  of  my  property: 
*  *  *  Eight  thonsand  dollars  to  wife,  all  of 
which  is  to  be  held  in  trust  by  J.  O.  and  H. 
H.  Benton  without  bond— they  to  pay  heirs  audi 
rate  of  interest  as  shall  be  agreed  upon,  until 
children  become  of  age— and  she  remains  un- 
married— ^in  such  case  money  shall  fall  to  my 
legal  heirs,"  keld,  that  the  words  "in  such  case 
are  equivalent  to  "in  case  she  remarries." 

[Ed.  Note. — ^For  other  cases,  see  Wills,  Cent. 
Dig.  f  1634;    Dec.  Dig.  f  68&* 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  7,  pp.  6760-6764 ;  voL  8,  p.  780a] 

(Syllabus  by  the  Court) 

On  petition  for  rehearing.   Petition  denied. 
For  former  opinion,  see  78  Kan.  866k  87 
Pac.  878. 

MASON,  J.  In  the  opinion  heretofore  filed 
in  this  case  this  language  was  used :  "We  do 
not  at  this  time  pass  upon  the  interpretation 
or  effect  of  tJie  will,  for  no  definite  question 
with  respect  thereto  has  been  argued.  The 
purpose  of  the  testator  seems  to  have  been 
that  the  traateee  ahould  hold  the  ^000  until 
Oie  children  became  otf  age,  in  the  meantime 
paying  intorest  to  them  and  their  motlter, 
and  then  tarn  tbe  principal  over  to  her,  an^ 
leas  she  had  remarried,  in  which  case  it 
should  be  divided  among  the  three.  At  all 
events,  the  children  were  Intended  to  be  ben> 
eflciaries  of  the  trust  to  some  extent,  and 
the  surviving  ciilld  has  apparently  an  in- 
terest in  its  continuance." 

In  a  iMtitlon  for  a  rehearing  it  is  argued 
that  what  is  said  as  to  the  apparent  purpose 
of  the  testator  is  in  effect  an  interpretation 
of  the  will  (and  a  mistaken  interpretation), 
and  wUl  be  regarded  as  binding  upon  the 
trial  court,  should  the  question  hereafter 
arise.  Aa  appears  from  the  words  quoted, 
the  actual  decision  was  made  to  torn  upon 
the  fact  that  the  surviving  diUd  had  at  all 
events  an  interest  in  the  preservation  of  the 
trust  until  he,  reached  his  majority.  In  order 
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that  he  might  continue  to  receive  a  revenue 
from  the  fund  until  that  time,  whether  or 
mot  he  waB  entitled  to  any  of  the  principal. 
But  a  further  consideration  of  the  concluding 
paragraph  of  the  will  makes  the  matter  that 
was  confidently  relied  upon  seem  quite  as 
doubtful  as  the  one  that  was  referred  to  as 
a  mere  probability.  The  entire  will  reads  as 
follows : 

"I,  A.  K.  Benton,  do  hereby  make  the  fol- 
lowing disposition  of  my  property,  should  I 
never  recover: 

"(1)  Three  thousand  ($3,000)  dollars  Ufe  In- 
surance held  In  Modern  Woodmen  of  Ameri- 
ca— to  be  divided  as  follows: 

"To  father  and  brother  H.  H.  one  thou- 
sand dollars  ($1,000). 

"To  my  son  Glenn  two  thousand  dollars 
($2,000)  at  his  majority. 

"Ten  thousand  dollars  held  in  the  New 
York  Life  disposed  as  follows: 

"(1)  Two  thousand  dollars  to  unborn  child 
at  Its  majority. 

"(2)  Eight  thousand  dollars  to  wife,  all  of 
which  is  to  be  held  In  trust  by  J.  O.  and  H. 
H.  Benton  without  bond — they  to  pay  heirs 
subh  rate  of  interest  ajB  sliaU  l>e  agreed  up- 
on, until  children  become  of  age — and  shr 
remains  unmarried — in  such  case  money 
shall  fall  to  my  legal  heirs. 

**The  balance  of  my  effects  and  personal 
property — after  all  expenses  are  paid — to  be 
divided  among  my  heirs  and  representatives 
according  to  the  laws  of  the  state  of  Kansas. 

"In  case  of  the  death  of  either  my  son 
Glenn  during  bis  minority  or  in  case  of  the 
still-birth  of  nnbom  child  or  its  birth  and 
death  before  majority  all  oayments  of  inter- 
est to  said  children  or  any  one  of  them  or 
either  of  them  shall  urease  and  the  several 
sums  bequeathed  them  shall  lie  divided  as 
heretofore." 

The  opinion  was  written  upon  the  assump- 
tion tl>at  the  final  paragraph  meant  merely 
that  upon  the  death  of  one  of  the  two  chil- 
dren the  payment  of  interest  on  its  account 
should  cease  and  Its  share  should  tftU  into 
the  common  fund.  The  language  used,  how- 
ever, is  susceptible  of  the  further  meaning 
that  after  the  death  of  one  cbil4  no  payments 
of  interest  should  be  made  to  the  other.  The 
present  case,  therefore,  cannot  be  decided 
without  interpreting  one  or  the  other  of  two 
clauses  of  the  will,  each  of  which  is  involved 
in  considerable  obscprlty.  We  prefer,  how- 
ever, to  pass  upon  that  to  which  our  atten- 
tion was  first  attracted,  and  therefore  recur 
to  the  part  of  the  fHI  quoted  in  the  original 
opinion :  "All  of  which  is  to  be  held  in  trust 
by  J.  O.  and  H.  H.  Benton  without  bond — 
they  to  'pay  heirs  such  rate  of  interest  as 
shall  be  agreed  upon,  until  children  become 
of  age — and  she  remains  unmarried — In  such 
case  money  shall  fall  to,  my  legal  heirs." 
The  precis^  question  is;  What  did  the  tes- 
tator mean  by  "in  such  case"?  In  what  case 
Uld  he  intend -a-part  of  the  fund  to-be  divert- 
ed from  the  wife  to  the  children? 


The  defendant  !n  error  offers  this  answer : 
"According  to  the  terms  of  the  will,  $2,000 
of  the  $10,000  life  Insurance  held  In  the  New 
Tork  Life  Insurance  Company  Is  given  to  the 
unborn  child,  and  $8,000  to  May  Benton.  Her 
$8,000,  however.  Is  to  be  held  in  trust  until 
the  children  become  of  age  and  she  remains 
unmarried.  In  such  case  the  $8,000  Is  to 
pass  to  the  legal  heirs.  That  Is,  if  May  Ben- 
ton remains  unmarried  and  the  children  be^ 
come  of  age,  then  the  money  goes  to  the  le- 
gal heirs;  but  it  only  goes  to  the  legal  heirs 
in  the  event  of  her  remaining  unmarried  and 
the  children  becoming  of  age.  When  May 
Benton  remarried,  that  terminated  the  trus- 
teeship. The  remarriage  made  it  Impossible 
for  the  conditions  to  exist  npon  which  the 
money  devised  to  her  should  go  to  the  heirs. 
It  was  given  to  her,  and  her  right  to  it  could 
only  be  devested  upon  the  occurrence  of  cer- 
tain named  conditions,  and,  those  conditions 
l>elng  made  Impossible  by  her  remarriage,  the 
trusteeship  terminated  and  she  was  entitled 
to  the  money."  This  explanation  involves 
the  inherent  improbability  tiiat  Benton  in- 
tended his  widow  to  receive  a  larger  share 
o^  his  propertjr  if  she  remarried  than  other- 
wise, and  it  falls  to  account  for  the  language 
vsed,  or  to  exhibit  any  general  and  consistent 
purpose.  It  pats  the  testator  in  the  attitude 
of  saying  that  the  money  was  to  go  to  his 
wife,  bat  until  the  happening  of  a  stated 
event,  .wliUA  was  spoken  of  as  though  expect- 
ed to  take  place,  it  was  to  be  held  in  trust 
I^  others,  ttnA  then  a  part  ciC  It  was  to  be 
paid  to  some  one  else.  There  is  a  manifest 
Ibconslstenby  in  bis  first  giving  the  money  to 
his  wife  and  then  providing  that  she- shall 
receive  it  only  in  case  of  her  remarriage, 
which  he  must  have  regarded  as  the  excep- 
tional, rather  than  the  normal,  outcome  of 
her  widowhood. 

Ob  the  other  hand,  the  interpretation  orig- 
inally suggested  attributes  to  the  testator  a 
natural  and  orderly  plan.  He  wished  lilfi 
wife  to  have  the  money,  but  during  the  mi- 
nority of  the  children  It  was  to  be  held  in 
trust.  She  sharing  the  interest  with  them. 
When  they  became  of  age,  in  the  usual  and 
expected  course  of  events,  she  was  to  receive 
the  entire  fund  In  her  own  right,  her  hnsband 
evidently  relying  upon  her,  if  still  unmar- 
ried, to  render  them  such  financial  aid  as 
might  be  suitable;  but,  should  she  have  re- 
married, l)eing  then  presumably  less  depend- 
ent upon  the  legacy  for  her  own  support  and 
less  singly  devoted  to  the  welfare  of  the  chil- 
dren, he  preferred  to -make  a  definite  provi- 
sion for  them.  True,  this  Idea  was  not  ex- 
pressed with  literal  accuracy.  But  the  will 
shows  on  its  face  that  it  was  hastily  draws. 
Its  phrases  are  unstudied.  Its  Introduction 
alludes  to  an  illness  from  which,  recovery 
.was  doubtful.  The  -sick  man's  thoughte  were 
clearer  t)ian  his  words,,  Evidently  he  wrote, 
or  dictated,,  without  revision.  He  set  the 
$8,000  apart  to  his  irlfe;  then  he  arrahgM 
for  the  trustees  to  hold  it  until  the  chlldien 
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w«re  of  age.  Implying  a  payment  to  her  at 
that  time;  then  he  imposed  the  condition, 
provided  ahe  remained  unmarried.  So  far 
all  is  plain.  Then,  apparently  having  In 
mind  that  the  phrase  he  had  used  was,  "and 
she  does  not  remarry,"  or  some  equivalent 
expression,  he  added  "in  such  case" — ^that  is. 
In  case  she  remarries — "money  shall  fall  to 
my  legal  heirs."  This  seems  the  simplest 
available  explanation,  and  we  adopt  It  for 
the  purpose  of  the  present  case.  Of  course, 
the  parties  may  be  by  this  time  committed  to 
some  other  construction,  or  the  matter  may 
he  affected  by  other  extraneous  circumstan- 
ces. But  here  nothing  Is  involved  but  the 
face  of  the  papers,  and  the  question  Is  one 
of  pleading. 

The  result  already  announced  will  be  al- 
lowed to  stand,  for  the  additional  reasons 
stated,  and  the  petition  for  a  rehearing  Is 
denied. 


ROSSITBR  ▼.  MBRRIMAN  et  aL 

(Supreme  Court  of  Kansas.     Oct.  9,  1900. 

Rehearing  Denied  Nov.  11,  1900.) 

1.   MOBTOAOES     (8!     148,     411*)  —  RXLEASK     OF 

Lmm— JunoMiNT  ON  Note 


A  creditor  holding   a  note  aecared  by  a 

tgage  may  take  jadgment  on  the  note  alone 

without  releasing  the  mortgage  lien,  or  waiy- 


ing  his  right  to  foreclose  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Afortgages, 
Cent  Dig.  H  288,  U81-118S;  Dee.  Dig.  H 
1*8,  411.*J 

2.  JuDoiocKX  d  682*)— ICisaEB  or  CU.itbk  or 
Aonon. 

When  the  note  is  reduced  to  judgment,  it 
becomes  merged  in  the  judgment,  and  cannot 
'thereafter  be  made  the  foundation  of  a  subse- 

Snent  cause  of  action,  but  the  merger  and  es- 
inguishment  of  the  note  does  not  discharge  tl^e 
debt  nor  extinguish  the  lien. 

[Ejd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  1079;  Dec  Dig.  {  682.*] 

8.  JuDOMBNT  a  682*)— Mekoeb  or  CausB  or 

AOTION. 

After  the  merger,  the  judgment  is  the  evi- 
dence of  the  debt  secured  by  tne  mortgage,  and 
a  proceeding  to  foreclose  the  mortgage  should 
be  founded  on  the  judgment  rather  than  on  the 
original  note,  and  in  this  case  it  is  held-  that  the 
rendition  of  the  judgment  on  the  note  and  the 
transfer  of  the  same  to  appellant  was  sufficient- 
ly pleaded  and  brought  to  the  consideration  of 
tiie  court  to  Justify  a  Judgment  foreclosing  his 
mortgage. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i§  1079,  1082;  Dec.  Dig.  |  6^*1 

(Syllabus  by  the  Court) 

Brror  from  Dhstrlct  Court,  Montgomery 
County;  Thos.  J.  Flannelly,  Judge. 

Action  by  Joseph  P.  Eoaaiter  against  O. 
M.  Merriman  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brills  error.  Be- 
rersed  and  remanded,  with  dlrectiODS. 

Action  to  foreclose  two  mortgages  involv- 
ing the  ownership  of  one  and  priority  be- 
tween the  two.  The  plaintifr,  Joseph  V. 
Rosslter,  set  up  a  note  executed  by  Charles 


M.  Merriman  and  wife  on  June  16,  1897,  for 
$450  and  a  mortgage  on  a  lot  In  CV>ffey- 
vllle,  securing  the  note,  as  well  as  an  assign- 
ment of  the  note  and  mortgagee  to  himself  by 
the  Mldcontlnent  Co-operative  Loan  Company, 
the  mortgagee.  He  asked  Judgment  for  the 
amount  due  on  the  note  and  the  foreclosure 
of  the  mortgage.  No  answer  was  filed  by  the 
Merrimans,  but  the' Cable  Company  answered 
with  a  general  denial,  and  an  allegation  that 
on  February  14,  1898,  the  Merrimans  con- 
veyed the  mortgaged  lot  to  W.  M.  Selby,  and 
that  shortly  afterwards  Selby  executed  a 
second  mortgage  on  the  lot  to  the  Chicago 
Cottage  Organ  Company,  now  known  as  the 
Cable  Company,  to  secure  the  payment  of 
notes  for  $474.  It  was  alleged,  too,  that 
Judgment  bad  been  taken  on  the  Merriman 
note,  thus  merging  the  note  in  the  Judg- 
ment, and  therefore  that  Judgment  was  a  bar 
to  this  action  of  plaintiff  on  the  first  note 
and  mortgage.  Plaintiff  replied,  and  ad- 
mitted that  the  Merriman  note  had  been  re- 
duced to  Judgment  In  the  city  coiut  of  Cof- 
feyrflle,  but  alleged  that  the  court  had  no 
existence  and  was  without  Jurisdiction. 
There  was  also  an  averment  that  the  Judg- 
ment had  been  set  aside  by  the  conrt  roi- 
derlng  it  In  addition,  there  was  a  specific 
allegation  that  the  Judgment  had  been  as- 
signed to  plaintiff  by  one  having  authority 
to  transfer  it,  and  a  copy  of  the  assignment 
was  set  forth.  Finally,  It  was  alleged  In 
reply  that  plaintiff  had  purchased  and  was 
the  owner  of  the  Selliy  notes  and  mortgage. 
The  case  was  sent  to  a  reiCeree,  wiio  made 
flndtngs  of  fact  and  conctuslons  of  law  that 
w«re  approved  hy  the  tiial  court 

Finding  1  rtistes  to  the  ezecotlon  of  the 
Merriman  note  and  niortgage  to  the  Mldcon- 
tlnent Go-operative  Loan  Company,  abont 
which  there  Is  ho  dispute. 

Finding  2  relates  to  the  transfer  of  the 
lot  to  Selby,  and  the  execution  of  the  notes 
and  mortgage  by  him  to  the  defendant  com- 
pany, subject  to  the  first  mortgage  given  by 
the  Merrimans. 

Finding  S  Is  to  the  ^eet  that  a  receiver 
was  appointed  for  the  loan  company  who 
took  possession  of  the  assets  of  the  company. 

Finding  4  Is  that  on  July  17,  1899,  the  re- 
ceiver brought  an  action  In  tlie  dty  conrt 
upon  the  Merriman  note  and  mortgage  and 
that  on  February  27,  1900,  he  obtained  a 
personal  Judgment  against  the  Merrimans  for 
$463.88  and  an  order  foreclosing  the  mort- 
gage. 

Finding  6  Is  thkt  on  Febmary  26,  1901, 
the  receiver  onder  an  order  of  court  sold 
the  Merriman  note  and  mortgage  to  plaintiff, 
and  abont  the  same  time  he  assigned  to 
plaintiff  the  Judgment  which  had  been  ob- 
tained on  the  note  and  mortgage  In  the  dty 
court. 

Finding  6  Is  ttet  on  March  IS,  1901,  plain- 
tiff  obtained  an  order  In  the  city  conrt  pur- 


•Far  other  esMS  see  laiiie  topis  and  leoUoa  NUMBER  U  Doe.  *  Aio.  Digs,  vxn  to  daU,  *  Boportor  laOozea 
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porting  to  set  licMe  thb  Jndgmegat  on  fhe 
Merrlman  note  and  mortgage. 

Finding  7  Is  that  in  1900  Marlon  It  Bos- 
alter  parcbased  the  mortgaged  premisea  from 
Selby,  and  baa  stnce  bcien  tbe  owner  of  tbe 
same. 

Finding  8  Is  tbat  plaintiff  bas  paid  tbe  tax- 
es on  tbe  mortgaged  lot  from  1887  to  190S, 
amonntlng  to  $75.76,  and  also  a  special  as- 
sessment of  $30.75. 

Finding  0  relates  to  tbe  cbange  of  name 
of  tbe  defendant  company. 

Finding  10  is  tbat  tbls  action  was  broogbt 
April  1,  1901,  based  on  tbe  same  note  and 
mortgage  tbat  were  sued  on  in  tbe  city  court 

Finding  11  Is  that  tbe  answer  and  cross- 
petition  of  tbe  defendant  ccwipany  was  filed 
on  October  6,  1902,  wblch  set  np  tbe  rendi- 
tion of  tbe  Judgment  In  tbe  city  court,  and 
for  affirmative  relief  asked  jndi^ent  on  tbe 
Selby  notes  and  mortgage. 

Finding  13  is  that  the  reply  of  plaintiff  was 
filed  December  18,  1902,  in  which  ownership 
of  the  Selby  notes  and  mortgage  was  al- 
lied and  an  attack  made  npon  tbe  validity 
of  tbe  act  creating  the  city  court. 

Finding  13  is  that  tbe  testimony  did  not 
show  tbat  plaintiff  was  the  owner  of  the 
Selby  notes. 

On  these  facts  the  following  conclusions  of 
law  were  made: 

"First.  Tbe  court  of  Coffeyvllle  bad  Juris- 
diction to  render  a  peraoual  judgment  against 
Charles  M.  Merrlman  and  Nannie  B.  Merrl- 
man upon  tbe  Merrlman  note,  executed  and 
delivered  to  tbe  Midcontinent  Co-operative 
Loan  Company  on  the  15tb  day  of  June,  1897. 

"Second.  The  Judgment  so  rendered  upon 
«ald  note  was  a  valid  Judgment. 

"Third.  Tbe  court  of  Coffeyvllle  had  no 
Jurisdiction  to  order  a  foreclosure  of  the 
mortgage  given  to  secure  the  said  Merrlman 
note,  and  which  covered  lot  one  (1),  In  block 
one  (1),  Scurr  and  Savage  addition  to  tbe 
«lty  of  Coffeyvllle.  Kan.,  and  its  attempted 
order  of  foreclosure  was  of  no  validity. 

"Fourth.  The  order  of  the  court  of  Coffey- 
TlUe  attempting  to  set  aside  and  vacate  the 
Judgment  rendered  in  the  case  of  the  Midcon- 
tinent Co-operative  Loan  Company  against 
Merrlman  and  Merrlman  et  al.  was  of  no 
validity,  as  said  order  was  made  almost  a 
year  after  the  Judgment  had  been  rendered 
in  said  cause,  and  at  that  time  the  court  bad 
lost  Jurisdiction,  and  had  no  authority  to 
make  said  order. 

"Fifth.  The  cause  of  action  upon  the  note 
sued  on  in  the  above-entitled  cause  was  merg- 
ed In  the  Judgment  rendered  In  tbe  case  of 
the  Midcontinent  Co-operative  Loan  Com- 
pany against  Charles  M.  Merrlman  et  al,, 
and  hence  said  note  nor  mortgage  given  to 
secure  the  same  can  never  again  become  "the 
basis  of  any  claim  against  the  said  defend- 
ants, Charles  M.  Merrlman,  Nannie  B.  Mer- 
rlman et  al. 

"Sixth.  Tbe  original  note  toas  by  being  sued 
upon  and  merged  In  the  Judgment  lost  its 
Vitality,  and  bas  expended  Its  force  and  ef- 


fect, and  a  second  Jnilgmenf  cannot  be  bad 
thereon  between  tbe  same  parties. 

"Seventh.  The  cause  of  action  npon  said 
note  being  merged  In  the  Judgment  obtained 
in  tbe  court  of  Coffeyville  fhe  plaintiff  is  not 
entitled  to  maintain  this  action. 

"BIghtb.  Tbe  defendant  Catde  Company  la 
entitled  to  Judgment  upon  its  notes  and  mort- 
gage and  foreclosure  of  its  mortgage  aa  prayr 
ed  for  in  its  cross-petition." 

On  these  flndiags  Judgment  was  rendered 
against  tbe  plaintiff,  who  appeals. 

J.  P.  Rosslter  and  Geo.  R.  Snelllng,  for 
plaintiff  In  error.  Charles  D.  Welch,  for  de- 
fendants in  error. 

JOHNSTON,  C.  J.  (after  stating  the  facts 
as  above).  Altbongh  the  appellant  challenges 
the  finding  of  fact  as  to  the  purchase  and 
pwnsrshlp  of  tbe  Selbj  notes,  it  Is  not  open 
to  reconsideration  because  tbe  evidence  on 
which  it  was  baaed  was  not  preserved,  and 
there  was  no  motion  for  a  new  triaL  There 
remains  tbe  question  whether  tbe  facts  fonnd 
Justified  the  ruling  tbat  appellant  was  not 
entitled  to  a  foreclosure  of  the  Merrlman 
mortgage.  That  mortgage  was  legally  exe- 
cuted, duly  recorded,  and  It,  as  well  as  tbe 
claim  which  It  secured,  bad  been  purchased, 
and  was  the  property  of  tbe  appellant  Tbe 
mortgage  bad  never  been  discharged  by  pay- 
ment or  release.  Tbe  lien  of  tbe  mortgage 
was  prior  to  that  acquired  under  tbe  Selby 
mortgage,  and  of  tbat  fact  the  Junior  niort- 
gagee  had  abundant  notice.  Aside  from  j)rl- 
orlty  of  record,  there  was  a  recital  in  the 
Selby  mortgage  tbat  It  was  executed  subject 
to  the  Merrlman  mortgage  previously  given. 
Tbe  appellant  was  denied  a  foreclosure  of 
this  mortgage,  not  because  of  waiver,  ex- 
tinguishment or  satisfaction,  but  because  tbe 
note  for  the  payment  of  which  the  security 
was  given  bad  become  merged  in  the  personal 
Judgment  rendered  In  the  city  court  of  Cof- 
feyvllle. It  may  be  assumed,  as  the  trial 
court  found,  that  the  Judgment  of  the  city 
court  was  valid,  and  is  a  subsisting  obliga- 
tion. It  is  also  clear  that,  when  tbe  Merrl- 
man note  was  reduced  to  Judgment,  It  be- 
came merged  in  the  Judgment,  and  could'  not 
thereafter  be  made  the  foundation  of  a  sub- 
sequent cause  of  action.  Price  v.  Bank,  62 
Kan.  735,  64  Pac.  637,  84  Am.  St  Rep.  419; 
Remington  v.  Hudson,  64  Kan.  43,  67  Pac. 
636;  Redden  v.  Bank,  66  Kan.  747,  71  Pac. 
378.  However,  tbe  merger  and  exttngnlsh- 
ment  of  tbe  note  did  not  discharge  tbe  de^t 
nor  extinguish  tbe  mortgage.  The  form  of 
tbe  debt  was  changed,  but  the  debt  Itself 
for  which  the  mortgage  was  security  remain- 
ed In  full  force.  The  debt  secured  by  the 
mortgage  Is  tbe  primary  obligation  between 
the  parties,  and  tbe  note  Is  no  more  than  the 
primary  evidence  of  that  debt  Tbe  note  and 
mortgage  are  not  so  closely  tied  together  that 
a  creditor  must  sue  on  both  in  tbe  same  a<v 
tion.  Re  may  bring  an  action  against  tli9 
debtor  wherever  be  may  be  foimd,  but  can 
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only  foreclose  tbe  mortgage  In  the  Jnrlsdlc- 
tion  where  the  land  Ilea  He  may  obtain  a 
personal  judgment  on  the  note  alone  without 
waiving  bis  rl^t  to  foreclose  on  his  mort- 
gage. Lichty  V.  McMartin,  11  Kan.  665 ;  In- 
vestment Co.  T.  Law,  62  Kan.  193,  61  Pac. 
745.  The  Supreme  Court  of  Indiana  has  held 
it  to  be  well  settled  that  a  recovery  of  a 
Judgment  on  a  note  Is  no  bar  to  an  action  to 
foreclose  the  mortgage.  O'Leary  v.  Snediker, 
16  Ind.  404 ;  Jenkluson  v.  Ewing,  17  Ind.  505 ; 
Conyers  v.  Mericles  et  al.,  75  Ind.  443. 

In  Iowa  It  was  held  that  "the  holder  of 
a  note  secured  by  a  mortgage  may  take  Judg- 
ment upon  the  Indebtedness  due  at  law  with- 
out thereby  waiving  or  releasing  tbe  Hen  of 
the  mortgage,  and  may  subsequently.  If  he 
sees  fit,  bring  his  action  to  foreclose  such' 
Ilea  within  the  life  of  the  Judgment  thus 
procured."  Oilman  v.  Heltman,  137  Iowa, 
386,  113  N.  W.  932.  The  giving  of  a  new  note 
for  the  original,  secured  by  the  mortgage, 
does  not  take  the  debt  out  of  the  security 
unless  that  was  the  Intention  of  the  parties, 
and  this  Is  upon  the  theory  that  the  thing 
secured  is  the  debt  rather  than  the  evidence 
of  the  debt  In  Priest  v.  Wheelock,  58  111. 
114,  where  the  effect  of  taking  Judgment  up- 
on a  note  was  considered,  it  was  said  that 
"that  Instrument  was  given  to  secure  the 
debt,  and  It  was  immaterial  what  form  it  as- 
sumed whether  an  account,  note,  or  Judg- 
ment The  substance,  and  not  the  mere  form, 
is  regarded  in  equity,  and  hence  the  pledge 
was  to  secure  the  payment  of  the  money,  and 
not  a  mere  extinguishment  of  the  note  by 
the  debt  assuming  another  form.  Because 
.the  Judgment  extinguished  the  note,  it  does 
not  follow  that  the  mortgage  was  discharged, 
or  the  lien  It  created  on  the  premises  was 
extinguished.  The  lien  on  tbe  lots  still  con- 
tinued to  secure  the  payment  of  the  debt 
then  evidenced  by  the  Judgment"  In  1  Jones 
on  Mortgages,  {  936,  there  is  a  statement  of 
the  general  rule,  well  supported  by  authori- 
ties, that  "the  merger  of  a  note  In  a  Judg- 
ment does  not  extlngtilsh  the  debt,  and  the 
mortgage  continues  a  lien  until  it  is  satisfied 
or  the  Judgment  Is  barred  by  the  statute  of 
limitations."  See,  also,  Riley's  Adm'r  v.  Mc- 
Cord's  Adm'r,  24  Mo.  265;  Macomb  Sewer- 
pipe  Oo.  V.  Ilanley,  61  Minn.  350,  63  K  W. 
744;  Torrey  v.  Cook,  116  Mass.  163;  Cissna 
and  others  v.  Haines  and  Others,  18  Ind. 
406;  Kempner  &  Blum  v.  Comer,  Falrrls  & 
Dial,  73  Tex.  196,  11  S.  W.  194;  Denlstoun 
v.  Payne,  7  La.  Ann.  333;  23  Cyc.  1195;  20 
A.  &  E.  Encyc.  of  L.  950;  Wllteie  on  Mort- 
gage Foreclosures,  {  328. 
.  Coming  to  the  question  of  pleading,  it  is 
contended  by  tbe  appellee  that  the  note  upon 
which  appellant  relied  had  ceased  to  exist 
as  an  evidence  of  indebtedness,  and  did  not 
fumlah  a  basis  of  recovery.  The  note,  being 
merged  in  the  Judgment,  was  no  longer  an 


evidence  of  the  debt,  and  therefore  It  could 
not  be  used  as  a  ground  of  action.  There- 
after the  judgment  was  the  only  evidence  of 
the  debt  secured  by  tbe  mortgage,  and,  if 
appellant  had  no  other  foundation  for  this 
action  than  the  original  note,  he  would  neces- 
sarily fall.  In  his  petition  he  pleads  the  note 
and  mortgage  without  mentioning  the  fact 
that  it  had  been  reduced  to  Judgment  In 
the  answer  of  the  company,  however,  the 
judgment  is  set  out  and  in  his  reply  the  ap- 
pellant refers  to  this  Judgment,  and  expressly 
avers  that  it  had  been  sold  and  assigned  to 
him.  On  the  allegation  that  the  Judgment 
came  to  him  by  assignment,  testimony  ap- 
pears to  have  been  taken,  as  there  is  a  specific 
finding  of  the  referee  that  the  receiver  of  the 
loan  company  not  only  sold  and  transferred 
tbe  note  and  mortgage  to  appellant,  but  at 
about  the  same  time  the  Judgment  based  on 
the  note  was  assigned  to  him.  In  this  way 
the  Judgment  was  brought  In  issue.  It  is 
true  that  appellant  made  other  allegations 
inconsistent  with  the  existence  and  transfer 
of  tbe  judgment  where  he  alleged  that  the 
act  creating  the  city  court  was  Invalid,  and 
also  that  the  Judgment  had  been  set  aside  In 
that  court.  Notwithstanding  these  Inconsist- 
ent theories  of  appellant,  the  debt  in  tbe 
form  of  the  judgment  was  brought  loto  tbe 
pleadings,  and  was  considered  by  tbe  trial 
court,  and  on  these  averments  and  tbe  evi- 
dence under  them  the  rendition  as  well  as 
the  assignment  and  transfer  of  the  Judgment 
were  found  as  facta  by  the  trial  court  On 
these  facts  and  the  authorities  cited  tbe  ap- 
pellant is  entitled  to  recover  tbe  debt  evi- 
denced by  the  judgment,  and  to  a  foreclosure 
of  the  mortgage  given  to  secure  the  debt 
The  Hen  of  that  mortgage  Is  prior  and  para- 
mount to  that  of  the  Cable  Company,  which, 
as  we  have  seen,  was  taken  subject  to  appel- 
lant's mortgage. 

The  judgment  of  the  district  court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  render  Judgment  in 
accordance  with  the  views  herein  expressed. 
All  the  Justices  concurring. 


STATE  ex  rrf.  JONES  v.  FOSTER. 
(Supreme  Conrt  of  Montana.     Nov.   8.   1909.) 

1.  OrnoERS  (S  54*)— Vacancies— Failurk  to 
Elect  Successok — Effect. 

Undrr  a  constitutional  provision  that  an  of- 
ficer shall  hold  for  a  definite  term  and  until  his 
supcessor  is  elected  and  qualified,  if  there  is  a 
failure  to  elect  a  succeEKior.  there  is  no  vacancy, 
and  the  incumbent  is  entitled  to  hold  over. 

[£}d.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  {  74;   Dec.  Dig.  $  54.*] 

2.  Glbbks  of  Codbis  (S  7*)— Vacancies. 

Const,  art.  8,  i  12,  provides  that  in  each 
judicial  district  there  shall  be  elected  one  jndge 
of  the  district  court  for  a  term  of  four  years,  ex- 
cept that  the  judees  first  elected  shall  hold  office 
until   the  general  election  ia  1802,   and   until 
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their  sacce'ssora  am'  elected  and  qnmlified.  8ee- 
tion  18  provides  that  there  Bhall  be  a  clerk  of 
the  district  court  in  each  county  who  shall  be 
elected  at  the  same  time  and  for  the  same  term 
as  the  district  judge.  Held,  that  the  intentioa 
was  to  Unit  the-  term  of  district  judges,  and 
hence  of  the  clerks  of  the  district  court  to  four 
years,  the  clause  in  section  12  "whose  term  of 
ofiRce  shall  be  four  years"  not  being  limited  by 
the  clause  "and  untu  their  successors  are  elect- 
ed and  qualified,"  this  merely  forming  part  of 
the  exception  taking  out  of  the  general  provi- 
sion the  jddges  first  elected,  thus  creating  a 
separate  class  for  a  temporary  purpose  only, 
and,  there  being  no  other  provision  as  to  the 
terms  of  such  officers,  the  provisions!  must  be 
held  exclusive  under  Gonst  art.  3,  §  29,  that  the 
provisions  of  this  Constitution  are  mandatory 
and  prohibitory  unless  expressly  declared  other- 
wise, so  that  vacancies  occur  by  operation  of 
law  upon  the  expiration  of  the  terms  designated 
regardless  of  whether  successors  have  been  elect- 
ed or  not,  and  hence,  where  there  was  a  tie  vote 
for  the  office  of  clerk  of  the  district  court,  the 
office  l>ecame  vacant  at  the  expiration  of  the  in- 
cumbent's term,  and,  under  the  express  provi- 
sion of  Const,  art  8,'  8  34,  and  Rev.  Codes,  S 
457,  the  county  commissioners  had  power  to 
fill  the  vacancy  by  appointment,  and  the  ap>- 
pointee  upon  his  qualification  pursuant  thereto 
was  entitled  to  the  ofiice  and  the  salary  and 
emoluments  attached  to  it  until  the  next  regular 
electifln  for  district  judges. 

[iSd.  Note. — For  other  cases,  see  Clerks  of 
Courts,  Cent.  Dig.  |  23;  Dec.  Dig.  |  7.*] 

3.  CusBKS  ov  ConsTB  (I  7*)  — Vacancies  — 

Statutory  Pbovisions. 

Rev.  Codes,  S  420,  declaring  that,  upon  the 
happening  of  certain  events  before  the  expira- 
tion of  an  officer's  term,  a  vacancy  must  be 
deemed  to  exist,  is  not  applicable,  since  by  its 
own  terms  it  refers  only  to  vacancies  occurring 
before  the  expiration  of  the  term,  and,  if  it 
oonld  be  construed  to  include  all  causes  by  rea- 
son of  which  vacancies  might  occur,  it  would 
impliedly  include  vacancies  occurring  upon  the 
expiration  of  the  term  where  there  has  been 
failure  to  elect  a  successor,  with  a  result  that 
the  incumbent  who  should  go  out  would  bold 
over  notwithstanding  the  implied  prohibition  in 
the  Constitution. 

[B3d.  Note. — For  other  cases,  see  Clerks  of 
Courts,  Dec.  Dig.  f  7.*] 

Proceeding  in  tlie  natnre  of  quo  warranto 
by  the  State,  on  the  relation  of  Lorin  T. 
Jones,  against  Fred  H.  Foster.  Judgment  tor 
relator. 

Hatlihom  &  Brown,  for  relator.  Gtinn  ft 
Rasch,  for  defendant. 

BRANTLT,  C.  J.  This  is  an  original  pro- 
ceeding In  the  nature  of  quo  warranto  to  de- 
termine the  title  to  the  ofBce  of  clerk  of  the 
district  court  in  and  for  Yellowstone  county. 
The  relator  Is,  and  was  at  the  times  men- 
tioned hereinafter,  an  elector  residing  in  Yel- 
lowstone county.  He  was  voted  for  as  the 
regular  candidate  of  the' Republican  Party  at. 
the  general  election  held  on  November  3, 
1908,  to  succeed  Fred  H.  Foster,  who  had 
been  elected  at  the  general  electldn  held  on 
November  8,  1904,  for  the  term  of  four  years. 
Nat  G.  Carwile  Was  the  candidate  of  the 
Democratic  Party.  Upon  a  canvass  of  the 
vote  by  the  commissioners  of  the  county,  on 
November  10, 1908,  it  was  found  that  the  ir«- 


lator  had  recelred  a  total  of  1,584  votes  as 
against  a  total  of  1,674  received  by  Carwile, 
and  thereupon  there  was  issued  to  blm  a  cer- 
tificate showing  that  he  had  been  elected. 
He  In.  doe  time  qualified  to  assume  the  ofiioe 
cm  the  first  Monday  in  January,  1909,  the 
time  at  which  Foster's  term  expired,  by  tak- 
ing his  official  oath  and  filing  the  bond  re- 
quired by  law.  In  die  meantime  Carwile  in- 
stituted a  contest,  claiming  that,  notwith- 
standing It  appeared  from  the  face  of  the 
returns  that  the  relator  had  received  the 
highest  number  of  votes,  he  himself  had.  In 
fact,  received  the  highest  number,  and  was 
entitled  to  the  office.  Upon  a  trial  in  the  dis- 
trict court,'  it  was  found  that  the  relator 
had  received  a  total  of  1,576  votes  and  that 
Carwile  had  received  a  total  of  1,577.  Judg- 
ment was  thereupon  entered  declaring  the  lat- 
ter entitled  to  the  office.  Upon  appeal  to  this 
court,  it  was  found  and  adjudged  that  each 
candidate  had  received  a  total  of  1,577  votes, 
and  hence  that  neither  had  been  elected.  The 
district  court  was  directed  to  vacate  its  judg- 
ment and  to  render  judgment  In  accordance 
with  the  conclusion  announced  by  this  court. 
Carwile  v.  Jones,  38  Mont  690,  101  Pac.  163. 
Judgment  was  accordingly  entered  by  that 
court  on  July  6,  1909.  During  the  litigation 
Foster  continued  to  hold  the  office  and  to 
perform  the  duties  pertaining  to  it.  On  July 
7th  the  commissioners  of  the  county,  having 
concluded  that  the  office  had  become  vacant 
by  reason  of  the  tie  vote  and  the  expiration 
of  the  term  for  which  Foster  had  been  elect- 
ed, under  the  authority  vested  in  them  by 
the  statute  In  such  cases  (Rev.  Codes,  |  467), 
appointed  the  relator  to  serve  as  clerk  until 
the  next  general  election,  the  appointment 
to  talce  effect  immediately,  and  issued  to  him 
a  certificate.  Having  duly  qualified  as  re- 
quired by  law,  on  July  9th  he  attempted  to 
assume  'the  office,  but  was  prevented  from  so 
doing  by  Foster,  who  claimed  that  he  was 
entitled  to  hold  It  until  his  successor  tiad 
been  regularly  elected  by  the  people  at  a 
general  election.  The  complaint,  alleging  the 
foregoing  facts,  demands  judgment  that  the 
relator  is  entitled  to  the  office  by  virtue  of 
his  appointment,  together  with  the  salary  ap- 
pertaining thereto,  since  the  date  of  his  ap- 
pointment, and  for  such  further  relief  as  to 
the  court  may  seem  proper.  The  defendant 
made  appearance  in  this  court  by  general  de- 
murrer. The  question  submitted  for  decision 
is  whether  or  not,  when  an  election  to  fill 
this  office  results  in  a  tie  vote,  there  is  a 
vacancy  in  the  office,  and  the  commissioners 
of  the  county  are  vested  with  the  power  un- 
der the  statute  and  the  provisions  of  the  Con- 
stitution applicable  to  fill  it  by  appointment 
Section  457,  supra,  declares,  among  other 
things:  "In  case  of  a  tie  vote  for  clCTlt  of 
the  district  court,  county  attorney,  or  for 
any  county  officer  except  county  commission- 
er, and  for  any  township  officer,  the  l)oard  df 
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county  commlaslonen  mutt  appoint  some  eli- 
gible penon,  ai  In  case  of  other  racandes  in 
snch  offices;  and  In  case  of  a  tie  vote  for 
county  commiSBloner,  the  district  judge  of  the 
coanty  must  appoint  an  eligible  person  to  fill 
the  office,  as  In  other  cases  of  vacancy."  In 
adopting  this  enactment,  the  Leglslatare  as- 
sumed that  under  the  provisions  of  the  Con- 
stitution the  term  of  any  one  of  the  yarloos 
officers  enumerated  expires,  and  the  office  be- 
comes vacant  whenever  an  election  results 
In  a  tie  vote  between  the  candidates  for  that 
office,  and  that  some  provision  was  necessary 
In  order  to  fill  the  office.  In  order,  also,  that 
the  office  might  not  be  without  a  temporary 
Incumbent  or  locum  tenena  to  serve  the  con- 
venience of  the  public  In  the  meantime  and 
until  an  appointment  could  be  made  or  an 
election  held.  It  provided  further  that  "every 
officer  must  continue  to  discharge  the  duties 
of  his  office,  although  his  term  has  expired, 
until  hla  successor  has  qualified."  Rev. 
Codes,  (  S55.  It  Is  not  Important  here  to  In- 
quire Into  the  validity  of  the  latter  provision. 
For  present  purposes  we  shall  assume  that 
the  Legislature  had  the  power  to  enact  It 
Nor  shall  we  question  the  correctness  of  the 
rule,  though  there  Is  some  diversity  In  the 
decisions  of  the  court  upon  the  subject  (Mech- 
«m's  Public  Officers,  U  396,  307;  Smith's 
Mod.  Law  Mun.  Corp.  i  169:  McCrary  on 
Elections,  I  340),  that  where  there  is  no 
snch  statutory  provision,  and  the  Constitution 
contains  no  express  or  Implied  prohibition, 
the  incumbent  may  lawfully  continue  as  lo- 
cum tenens  to  perform  the  duties  of  the  of- 
fice until  a  successor  has  been  elected  or  ap- 
pointed in  the  manner  provided  by  law.  The 
right  of  Foster  to  hold  this  office  and  dis- 
charge the  duties  attached  to  It  prior  to  the 
appointment  of  the  relator  is  not  Involved  In 
this  Inquiry.  It  niny  be  suggested,  however, 
that  for  the  protection  of  the  public  he 
should  be  regarded  as  a  de  facto  officer  and 
his  acts  be  upheld  on  this  :;rottnd.  When 
there  Is  a  clause  in  the  Constitution  provid- 
ing that  an  officer  shall  hold  for  a  definite 
term  and  until  his  sticcessor  is  elected  and 
qualified,  the  conclusion  seems  Inevitable 
that.  If  for  any  reason  the  people  fall  to 
elect  his  successor,  there  is  no  vacancy,  and 
he  Is  entitled  to  hold  over.  This  court  in 
State  ex  rel.  Chenoweth  v.  Acton,  31  Mont. 
ST.  77  Pac.  209,  so  held  with  reference  to  the 
office  of  county  superintendent  of  ediools, 
construing  the  clause  referred  to  to  mean 
that  the  term  continues  until  the  people 
have  chosen  the  successor  in  the  usual  way. 
Counsel  for  defendant  dte  this  case  with  con- 
fidence In  support  of  their  contention  that 
section  4SI0  of  the  Revised  Codes,  dedaring 
that  upon  the  happening  of  certain  events, 
before  the  expiration  of  the  term,  vacancies 

.  must  be  deemed  to  exist,  is  exclusive.  This 
ccmtentlon  will  be  noticed  hereafter.  The 
conclusion  we  have  reached  upon  the  question 

.Involved  here  la  predicated  upon  the  con- 


sttoctlon  wMcb  WB  tldnk  should  be  slven 
to  the  provisions  of  the  Constitution  applica- 
ble. These  are  the  following:  Section  12; 
art  8:  The  state  shall  be  divided  Into  Jn- 
dldal  districts.  In  each  of  which  there  Shall 
be  elected  by  the  electors  thereof  one  Jndge 
of  the  district  court,  whose  term  of  office 
shall  be  four  years,  except  that  the  district 
judges  first  elected  shall  hold  their  offloes 
only  until  tiie  general  election  in  the  year  one 
thousand  eight  hundred  sad  ninety-two  (1893), 
and  until  their  successors  are  elected  and 
qualified.  •  •  •"  Section  18,  art  8: 
*Tbere  shall  be  a  derk  of  the  district  court 
in  each  county,  who  shall  be  elected  by  the 
electors  of  his  county.  The  clerk  shall  be 
elected  at  the  same  time  and  for  the  same 
term  as  the  district  judge.  •  •  •"  Un- 
der the  second  of  these  provisions  the  term 
of  office  of  the  clerk  and  the  time  at  whldi 
he  must  be  elected  are  made  dependent  upon 
the  term  of  office  of  the  district  judges  and 
the  time  at  wblcta  they  must  be  elected. 
Hence  the  rule  applicable  to  the  latter  ap- 
plies to  the  former.  That  It  was  the  lntenti<« 
of  the  convention  to  limit  the  term  of  office 
of  district  judges  to  four  years  seems  dear, 
not  only  from  the  language  employed  In  sec- 
tion 12,  but  from  the  other  provisions  sp> 
pllcable  to  all  other  judicial  officers,  lndud> 
ing  even  justices  of  the  peaces  In  adopting 
It  the  convention  had  three  purposes  in  view: 
(1)  to  provide  for  the  division  of  the  state  Into 
districts;  (2)  to  provide  for  district  judges 
and  to  fix  tbdr  term  of  office ;  and  (S),  by  way 
of  exception,  to  fix  the  term  of  office  of  those 
first  elected,  so  that  they  would  bold  until  the 
general  election  in  1802  and  until  their  sac- 
cessors  should  be  elected  and  qualified.  But 
for  the  exception  those  first  elected  would 
also  have  held  for  the  term  of  four  years. 
The  purpose  of  It  was  to  so  adjust  the  term 
of  those  first  elected  that  thereafter  the  elec- 
tion would  fall  regularly  upon  presidential 
years,  and  be  uniform  throughout  the  state. 
This  purpose  is  manifested  by  the  sixth  para- 
graph of  Ordinance  2,  wherein  provision  Is 
made  for  Uie  election  of  the  first  judges,  and 
declaring  that  their  term  should  expire  on 
the  first  Monday  in  January,  1893,  "except  as 
otherwise  provided."  This  latter  provision 
in  declaring  that  the  term  of  the  judges  fliat 
elected  should  expire  on  the  first  Monday  In 
January,  1893,  is  apparently  inconsistent 
with  the  exception  clause  of  section  12,  supra, 
but  this  condition  does  not  affect  the  question 
at  issue  here.  The  ordinance  became  obso- 
lete after  the  first  election;  Its  purpose  be- 
ing merely  to  provide  fpr  the  dectlon  and 
to  prescribe  the  terms  of  office  of  all  officers 
elected  to  serve  first  after  the  state  was  ad- 
mitted Into  the  Union. 

The  contention  of  counsel  for  defendant  Is 
that  the  clause  "and  unMl  their  successors 
are  elected  and  qualified,"  in  section  12,  su- 
pra. Is  to  be  read  with  the  first  dause  of  the 
section,  and  that  it  must  follow  under  the 
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riUe-  Mated  In  8Uie  ex  r«i.  Obenowath  ▼. 
Acton,  supra,  that  the  term  of  offlce  at  dia- 
trlct  Judges,  and  hence  of  clerks  of  district 
courts,  la  net  limited  strictly  to  tlw  period  of 
four  years.  This  cannot  be  ao,  because  the 
drat  clause  containing  the  general  provision 
refers  to  the  judge  of  each  district  dlstrlbn- 
ttrely  and  In  the  singular  number,  whereas 
the  first  part  of  the  exception  clause  refers 
to  the  judges  collectively  In  the  plural  num- 
ber, while  the  demonstratlve'prononn'  *MAelr" 
In  the  last  clause  takes  the  same  number. 
In  the  use  of  The  demonstrative  "their,"  the 
convention  evidently  had  In  mind  the  judg^ 
first  elected,  and  no  othees.  Taking  the  lan- 
guage just  as  It  stands  and  noting  the 
grammatical  construction  of  the  section,  giv- 
ing to  each  clause  its  logical  sequence  and 
manifest  reference,  it  la  clear  that  the  last 
dause  ftorms  a  part  of  the  exception,  and 
does  not  otherwise  limit  or  qualify  the  gen- 
eral clause.  To  avoid  this  condusion,  counsel 
Invoke  the  f^tniiim-  rule  that,  tbe  office  and 
effect  of  an  exception  is  to  take  out  of  an 
CBactment  wwaethlBg  which  otherwise  would 
be  a  part  of  the  subject-matter  of  it,  and  con- 
tend, that  tbe  exception  as  to  the  judges  first 
elected  is  manifestly  intended  to  apply,  to 
th»  term' of  office  alone,  and  not  to  the  right 
to  hold  over,  because  otherwise  there  is  noth- 
ing in  the  generai  clause  on  the  subject  of 
holding  over  upon  which  the  exception  can 
operate ; '  and  heoce  that,  by  construing  the 
last  elanse  to  'litpply  only  to  the  judges  first 
elected,  tbe  exception  Is  mad6  to  create  a 
new  right  not  otherwise  provided  for,  and 
one  which  would  have  no  existence  but  for 
the  exception.  This  we  do  not  think  is  the 
result.  The  general  clause,  standing  alone, 
would  bav«  BUide  tbe  term  of  all  judges  four 
yean.  The  exception  merely  takes  out  of 
this  general  provision  tliose  first  elected,  thus 
creating  a  separate  class  for  a  temporary  pur- 
pose only,  and  fixing  the  term  of  office,  which 
would  not  otherwise  be  a»  fixed  M  to  effect 
this  purpose.  We  are. fortified  in  our  view 
of  the  section  by  the  provisions  fixing  the  tevm 
of  other  judicial  officers.  Section  7  of  the 
same  article  declares  that  the  term  of  the 
justices  of  this  court  shall  be  six  years,  ex- 
cept as  otherwise  provided,  m  a  following 
section  the  terms  of  those  first  elected  are 
fixed,  and  It  is  declared  that  each  shall  hold 
his  office  until  his  successor  is  elected  and 
Qualified.  In  tbe  same  way,  in  section  9,  the 
term  of  office  Of  the  clerk  of  this  court  is 
fixed  at  aix  years,  with  the  same  exception 
as  to  the  one  first  elected  embodying  the 
Clause  authorizing  him  to  hold  over  until  his 
successor  should  be  elected  and  qualified.  CHie 
same  provision  is  made  for  the  office  of  coun- 
ty attorney  In  section  19,  which  fixes  the  term 
for  two  years,  and  makes  the  same  exception. 
The  term  of  justices  of  the  peace,  is  fixed  at 
two  years  without  the  exception.  Section  20. 
The  only  provision  fixing  the  term  of  those 
nrst  elected  Is  found  in  the  ninth  jparagraidi 


of  Ordinance  2,  whote  it  la  provided  that  tbe 
t«nn  should  extend  to  the  first  Monday  In 
Juuary,  1893.  On  the  otter  hand,  as  to  all 
.other  officers,  except  county  commlsstonera 
whcMe  terms  are  the  subject  of  a  special  pro- 
vision, it  la  provided  that  they  shall  bold  un- 
til their  successors  are  elected  and  qualified 
Hie  provision  regulating  the  term  of  state 
executive  offices  in  this  respect  is  found  is 
section  1  of  article  7;  that  applying  to  the 
term  of  all  county  officers  is  found  in  section 
5  of  article  16.  There  la  thus  manifested  by 
the  convention  the  intention  that  the  terms 
of  the  officers  of  the  state  and  county  govern- 
ments shall  continue  until  the  election  of 
their  successors  by  the  people  at  general  eleo- 
tions,  as  held  In  Stete  ex  rel.  Chenoweth  t. 
▲cton,  supra;  whereas,  those  of  Judicial  offi> 
oers  shall  end  at  the  expiration,  of  .a  definite-' 
ly  fixed  period.  Why  this  course  should  havei 
been  pursued,  or  why  the  exception  should 
have  been  made  as  to  those  judicial  officer* 
first  elected.  Is  not  dear ;  but  that  It  was  the 
purpose  cannot  be  questioned,  when  all  the 
provisions  touching  both  classes  of  officers 
are  examined  and  oonstrued  according  to  the. 
rule  prescribed  by  the  Oonstltution  itself  (seo- 
tlon  29,  art  S),  viz.,  that  "the  provisions  of' 
tbls  Oonstltution  axe  mandatory  and  prohibi-. 
tory,  unless  by  express  words  tbey  are  do- 
dared  to  be  otherwise." 

There  axe  no  other  previMomi  than  those 
dted  above  pertinent  to  the  subject  now  un- 
der consldention.  Hence  tbe  provisions  fix- 
ing the  terms  of  Judldal  efficers  must  be  held 
to  be  exclnalve,  with  the  nesult  that  vacandes 
occur  by  operation  of  law  upon  tlie  expira- 
tion of  the  terms  dealgnated;  and  this  is  so 
even  If  the  people  have  tailed  to  elect  their 
successors.  To  this  situation  section  420. 
Etev.  Codes,  supra,  «an  have  no  application, 
for  two- reasmis:  In  the  first  place,  by  ite 
own  terms  it  refers  only  to  vacandas  oo- 
cmring  tiefore  the  expiration  ef  the  term" 
upon  the  happening  of  any  one  of  the  evento 
emimeratBd.  It  does  not,  theref  ore^  eontent- 
plate  a  vacancy  which  may  occur  for  any  oth- 
er cause.  :  In  the  second  place.  If  it  could  be 
construed  to  indude  aU  causes  by  reason  ot 
which  vacandes  may  occur,  it  would  implied- 
ly delude  vacandes  occurring  upon  the  ex- 
piration of  the  term  when  there  has  been  a 
failure  by  the  people  to  dect  a  successor, 
with  the  result  that  the  incumbent,  who 
should  go  out,  would  bold  over  notwithstend- 
Ing  tlie  implied  prohibition  in  the  Constlttt- 
tion.  In  Stete  ex  rel.  Chenoweth  v.  Acton, 
section  467,  supra,  was  declared  invalid  In  so 
far  as  it  was  intended  to  apply  to  those  offi- 
cers who  are  authorised  by  the  Constitution 
to  hold  until  thdr  successors  elected  by  tbe 
peojde  are  qualified  to  succeed  them;  and 
this  holding  was  correct  But,  in  so  far  as 
the  <9lntan'conteln8  dicte  which  may  be  con- 
strued to  the  effect  that  it  Is  invalid  as  ap- 
plied to  the  office  of  the  derk  of  the  district 
court,  it  must  be  regarded  as  suggestive  mere- 
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ly,  and  not  contiollbtg.  In  constming  flection 
420  the  court  accepted  the  view  adopted  by 
the  Supreme  Court  of  Oalifornla  upon  an 
idmtlcal  proviBlon  in  the  Code  of  that  state 
In  Bosborough  v.  Boardman,  67  Cal.  116,  7 
Paa  2B1,  and  other  eases.  In  People  ex  rel. ' 
Sweet  T.  Ward,  107  Cal.  236,  40  Pac.  638,  how. 
erer,  the  same  court  held  that  when  the  sue- 
oessor  to  the  office  of  district  attorn^  had' 
been  elected  and  qualified,  but  died  before 
the  time  arrived  at  which  he  might  assume 
the  office,  there  occurred  a  vacancy  not  con- 
templated by  the  statute.  So  It  was  held  In 
Adams  V.  Doyle,  139  Gal.  678,  73  Pac.  682, 
that,  where  one  elected  to  the  office  of  sheriff 
failed  to  qualify  by  taking  the  oath  and  filing 
the  bond  required  by  law,  the  office  became 
vacant  upon  the  date  upon  which  he  might 
have  taken  It,  and  therefore  that  the  board 
of  supervisors  had  properly  appointed  a  pep- 
Bon  to  flu  the  vacancy.  To  the  same  effect 
to  the  holding  In  Campbell  v.  Board  of  Super- 
visors, 7  Cal.  App.  166,  93  Pac.  1061,  where 
the  election  for  the  office  of  district  attor- 
'  ney  had  been  declared  void.  It  is  to  be  noted 
that  in  each  of  these  cases  the  decision  rests 
apon  the  meaning  given  to  the  term  "taimm- 
bent";  the  court  holding  that  the  word  to 
broad  enough  in  its  meaning  to  Include  a  per- 
son who  bad  been  duly  elected,  bnt  for  any' 
reason  had  filled  to  take  the  office.  To  the 
same  ^fect  to  the  holding  In  People  v.  Nye 
(Cal.)  98  Pac.  241,  where  the  term  "Incuin- 
bent"  was  held  to  include  one  who  had  died 
aftOT  the  election,  but  before  notice  of  ttie 
result  In  People  ▼.  Campbell,  138  Cal.  11, 
70  Pac;  918,  the  same  court,  without  refeering 
to  the  statatev  held  that  under  the  Mctlon  of 
the  Constitution  fixing  tbe  term  of  office  of 
Judges  of  the  superior  court  at  six  year*  a 
vacancy  occurred  at  the  expiration  of  tlie 
term,  though  a  successor  had  not  been  elect-i 
ed.  In  our  opinion,  these  cases  virtually 
overmle  the  case  of  Rosborough  r.  Boardman 
and  the  other  cases  cited  in  the  discussion  In 
State  ex  rel.  Chenoweth  v.  Acton,  and  render 
them  of  doubtful  authority.  Since  a  vacancy, 
within  the  meaning  ol  the  Constitution,  oooui- 
red  at  the  expiration  of  Foster's  term,-  by< 
reason  of  the  tie  vote  and  the  oonseqnant 
failure  of  the  people  to  elect,  tbe  appointment 
<tf  the  relator  was  properly  made,  and  he  be- 
came, upon  his  qualification  pursuant  there- 
to, entitled  to  the  office  and  the  salary  and 
emoluments  attached  to  it  The  GonstttntioD 
(section  84,  art.  8)  vests  in  the  board  of  cobbt 
ty  commissioners  the  power  to  appoint  in 
such  cases,  and  section  457,  Rev.  Codes,  su- 
pra, is  in  so  far  as  concerns  thto  office  a  valid 
exercise  of  power  by  the  Legislature  to  renr 
der  the  constitutional  provision  effective. 
'  Tliu  r««dii  lit  that  the  demurrer  mast  be 
overruled  and  Judgment  entered  that  the  re- 
lator ts  entitled  to  the  office  and  its  salary 
and  emoluments  from  the  date  of  quallfica- 


tlen  tmdtr  hto  appelstment   It  to  «>  otdtnd. 

Judgment  for  relator. 

SMITQ  «nd  BOUiOWAT,  J  J.,  ooncob 


(S»  Mont.  SGi) 

S088  T.  fiAYIiOGL 

(Supreme  Court  of  Montana.     Nov.  8,  1909.) 

1.   ViNnOB  AND   PUROHASEB   ({  361*)— AOBKE- 

MKNT  TO  CoNvxT  — Breach— Heasurk  or 

Damages. 

Rev.  Codes,  (  6064,  making  the  detriment 
caused  by  breach  of  an  agreement  to  convey  aa 
estate  in  realty  the  price  paid,  expenses  prop- 
erly incurred  In  sxamining  title,  etc.,  and  al- 
lowing expenses  incurred  in  preparing  to  enter 
upon  the  land  in  case  of  bad  fai^  applies  to  aa 
agreement  to  convey  an  equitable  estate  as  well 
as  a  legal  estate,  and  hence  would  apply  to  a 
transfer  of  land  certificates  entitling  the  holder 
to  patent  state  land. 

[Ed.  Note.— Por  other  eases,  see  Vendor  and 
Pnxchaaer,  Cent.  Dig.  H  1(^7-1058;  Dee.  Di» 
I  851.*] 

a.  VcnnOB  AKD  PmtORABKB  (i  849*)— Bbcaos 
or  OoHTXACT— Flbadino— Bad  Fatck— Sur- 

nCIKNCT   or   AlXKQATION. 

An  allegation  that  defendant,  in  transfer 
ring  land  certificates  to  plaintiff,  acted  In  bad 
faitn,  and  Induced  plaintiff  by  fraud  and  false 
repxesentations  to  agree  to  take  the  certificates 
in  exchange  for  land,  knowing  at  the  time  he 
represented  to  plaintiff  that  he  owned  the  land 
represented  by  the  certificates,  that  he  had  foi^ 
meriy  traasfenedit  te  another;  and  that  ■adi 
representations  were  made  with  intent  to  de- 
fraud plaintiff,  who  relied  thereon  in  making 
the  contract,  sufficiently  alleged  bad  faith  to  au- 
thorize tbe  recovery  of  damages  under  Ber. 
Codes,  I  0054,  making  the  detriment  caused  by  a 
breach  of  agreement  to  convey  an  estate  in  real- 
ty, made  in  bad  faith,  the  difference  between 
the  price  agreed  npon  and  the  value  of  the  es- 
tate agreed  to  be  convened  at  the  time  of  the 
breach,  and  the  expense  mcorred  in  preparing  to 
enter  upon  tl^e  land. 

[EM.  Note,— For  other  cases,  see  Vendor  and 
Purchaser,   Gent.   Dig.   |   1039;    Dee.   Dir  t 

8.  LnnTATtoir  or  Acnoifs  (}  37*V-Bbkaoh  or 

'COhtBAOT— CORTBAOT  TO  OoRVBT— APPUOA- 

rtoti  or  SrATim. 
'  Code  CiV]  Proc.  {  624,  subd.  4,  as  amended, 
fixing  limitations  in  actions  for  relief  on  the 
ground  of  fraud  or  mistake,  does  not  aitply  to 
an  -actlen  for  damages  for  breach  of  an  agree- 
ment to  convey  an  estate  in  land  nnder  Rev. 
Codes,  i  6054,  authorizing  damages  for  expenses 
incurred  in  preparing  to  enter  upon  the  land, 
etc.,  in  case  of  bad  faith  In  miAiiig  the  agree- 
ment. 

[Edi.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {  183;   Dec  Dig.  i  87.*] 

4:  ArriiAX  ard  BbIob  (|  1042*)  —  HAncuaa 

XlRROB— STKIKINa    PUCADIRGS— PBEJUDICIAI. 

Bffect. 

Defendant  was  not  prejudiced  by  having  a 
defense  of  limitations  stricken  from  his  answer 
where  the  statute  pleaded  was  not  applicable  to 
the  cause  of  action  alleged,  even  if  it  was  im- 
proper to  strike  it 

[Ed.  Note^-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  4110-4114;  Dec.  Dig.  | 
1042.*] 


•For  other  cases  ««•  un*  tople  and  ■•cUoa  NUUBEB  la  Dm.  *  4to>  Dig*.  U07  to  date.  *  Beporter  latexes 


Digitized  by 


Google 


■ont) 


BOSS  ▼;  BATLOK 


660 


6.  LiMtTAThnr  o»  A<rnoiw(|.*88*)— PixADnTG 

^Tbe  statttte  of  limitationB  Is  an  afSrmatiye 
defense. 

[EM.  Note.— For  other  cases,  Be«  I^imltation  of 
Actions,  Cent.  Dig.  5!  878-682,  6»5,  705;   Dec. 
Dig.  i  18!L*] 
0.  Fbaods,  STATtrra  o»  M  180*)— CoNTBAC«a 

TO   OONVBY— EXECUTKD  OBAI.  COWTBAOTS. 

If  defendant  transferred  land  certificates  to 
plaintiff  in  payment  for  land  conveyed  to  him. 
pursuant  to  an  oral  agreement  between  them  to 
«zchange  the  certificates  fov  the. laad,  there  was 
•n  executed  oral  contract,  so  that,  In  order  to 
recover  damages  for  breach  of  agreement  to  con- 
Tey  upon  plaintiffs  ouster  by  one  to  whom  de- 
fendant had  previously  transferred  the  land, 
plaintiff  need  not  show  any  oiml  warranty  of 
title. 

.  [Ed.  Note.— For  other  cases,  8«e  Frauds,  Stat- 
ute of,  Cent.  Dig.  S  340;    Dec.  Dig.  S  139.»] 

7.  Vkrdor  and  Pubchaseb  (I  350*)— Breach 
—  Actions  —  ByiDENCE  —  ADMissraiLiTT  — 
Bad  Faith.  ' 

In  an  action  for.bteach  of  an  agreement  to 
convey  realty  represented  by  land .  certificates 
transferred  to  plaintiff  after  defendant  had 
transferresd  the  land  to  another,  in  which  dam- 
ages were  claimed  under  Rev.  Codes,  {  ti054,  aa> 
thoriaing  additional  damages  in  caae  of  bad  faith 
in  making  an  agreement  to  convey,  evidence  that 
defendant  told  plaintiff  wnen  they  agreed  to  con- 
vey that  the  title  to  the  land  was  clear  was  ad- 
miasible  to  show  bad  faith. 

[Bd.  Mote.— For  other  cases,  aee  Vendor  and 
Purchaser,  Cent.  Dig.  |  1015;  Dec.  Dig.  { 
850.*] 

8.  WiTNESaES  (I  272*)- OROSS-EXAklNATIOK— 
DiSCBETION    OF   TBIAL   COURT. 

In  an  action  for  breach  of  an  agreement, 
dalmed  to  have  been  mbde  in  bad  faitti<  to  c«nr 
vey  land  represented  by  Iwid  certificaties,  which 
land  defendant  had,  in  fact,  previously  transfer- 
red to  another,  during  the  cross-examination  of 
defendant's  wife 'by  plfintiffi  after  she  had  tes- 
tified that  she  wrote  moat  of  the  letters  to  de« 
fendant's  agent  for  the  sale  of  the  land  repre- 
•ented  by  the  certificates,,  and  showed  an  inti- 
mate knowledge  of  the  whole  transaction,  and 
had  identified  letters  from  iwr  husband  to  the 
Ment  which  showed  her  hnshand's  knowledge 
that  his  interest  in  the  land  bad  been  sold  when 
he  transferred  the  cehificates  to  plaintiff,  there 
was  no  abose  of  discretion  in  admitting  the  let- 
ten  ia  evidence  over  an  objeation.that.they  wes* 
not  proper  cross^samination ;  -Rev,  Codes,  { 
8027,  providing  that  .a  writing  shown  to  a  wit- 
tiess  and  proved  by  him  miist  be  read  tO  the 
Jury  before  his  testimony  Is' closed,  or  it  ca'hnot 
he  read  except  on  recalling)  the  witness. 

[Ed.  Note.^For  other  cases,  see  Witnesses, 
Cent.  Dig.  J  961;   Dec.  Dig.  S  272.*]  . 

9.  Trial  (g  274*)— Inkcboctionbt-Objxciions 

,    — NECESSITr. 

It  is  not  proper  practice  to  merely  "except" 
to  an  instruction  when  given,  stating  reasons, 
as  the  particular  objection  shodid  be  stated  when 
the  instruction  is  given,  and,  if  overruled,  an 
exception  should  then  be  reserved. 
_fEd.  Note.— t"or  other  ca.^es,  see  Trial,  Cent 
Dig.  I  687;   Dec.  Dig.' J  274.*] 

10.  Appeai.  and  Ebbob  (J  244*)— FAittJBE  To 
■  Object— Waiver. 

'  The  rule  reqnixingboth  an  objection  to  ad 
instruction  and  an  exception  to  the  .o>verruling 
oJ  the  objection. need  not  be  invoked  by  th,e  Su- 

greme  Court  where  respondent  does  not  object 
>  the  consideration  of  the  question  for  want  of 
Hn  objectioi^  belowi 

[Ed.  Note.— -For  other  cases,  seO' Appeal  and 
Error.  Dec.  Dig.  }  244.*  1 

*iror  otber  cue*  lee  same  topic  and  ■ectlou' KUltBUft 
104P.-55 


11.  Traroon  AND  PtTBOB&fliii  {f  8S2*)~Sofx« 

DIES  Of  PUBCHASBB  —  INBTBUCTIOWB  —  OOIf- 
FOBMITT  TO  THBOKT  OF  OaSE. 

In  an  action  for  damages  for  breach  of  a 
eentract  to  oonvegr  under  Rev.  Codes,  §  0054, 
making  the  detriment;  can^  by  breech  of  sudi 
agreement  the  price  paid,  expenses  propprly  in* 
curred  in  examining  title,  etc,  and  allowing  ex- 
penses Incurred  in  preparing  to  enter  upon  the 
land,  if  the  agreement  was  made  in  bad  faith, 
based  on  the  theory,  adopted  by  the  trial  court, 
that  the  contract  was  an  oral  executed  contract 
to  oonvey  land  represented  by  certiSeates,  an 
instruction  that  •  if  defendant  represented  that 
his  title  was  all  right,  and  plaintiff  could  pro- 
cure a  patent,  or  agreed  to  make  good,  if  Btle 
was  not  all  right,  the  jurr  should  find  for  plain- 
tiflr,  whose  measure  of  damages  would  be  the 
price  paid,  whi«h  was  the  value  of  the  land  ex- 
changed for  the  land  certificates,  was  contrary 
to  the  theory-  on  which  the  case  was  tried,  and 
should  not  have  been  given,  as  it  confused  the 
issues. 

(Ed.  Note.— 'S\>r  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  f  1059 ;  Dec.  Dig.  }  352.»] 

12.  Judgment  (i  822*)— Fobeion  JVDaMENi>— 

CONCLUaiVENBSS. 

A  decree  of  a  Nebraska  court  finding  title 
to  land  covered  by  land  certificates  transferred 
to  plaintiff  by  derendant  to  be  in  another  when 
the  tranafer  was  made  waa  conclusive,  in  a  sub- 
sequent action  against  defendant  (pr  breach  of 
agreement  to  convey  the  land,  that  the  transfer 
of  the  certificates  conveyed  no  interest  in  the 
land  to  plaintiff. 

[Sd.  ■iNote.-f-S\>r  other  cases,   see  Judgment, 
Cent.  Dig.  H  140fi-15OO:   Def.  Dig.  i  822.*] 

13.  AppbaI.  ard  Error  (|  loao*H'HAi»cuaii 
Error  —  Instructions  — >  Prejudicial  £2t- 

'  FECt. 

In  an  ((ctlon  for  breach  of  a  contract  to  con- 
vey, in  which  damat^es  were  claimed  under  Rev. 
Codes,'  I  6054,  mafcioag  the  detriment  caused  by 
br^ch  of  an  agreement  to  conv«y,  the  priot 
paid,  expenses  properly  incurred  in  examining  ti- 
tle, etc.,  and  allowing  expenses  incurred  In  .pre- 
paring to  enteh'  upon  thfe  land  in  case  of  bad 
faith  In.naking  the  agreemsnt,  based  on. the  the' 
ory,  which  was  adopted  by  the  triaj  court,  that 
the  contract  was  an  oral  executed  contract  to 
convey  realty  represented  by  land  certificates. 
the  Qoasi'  instructed  that  if  defendant  represent- 
ed that  hit-  tM«  to-  tUt  land  was  aU  ri^t,  and 
slaintifC  could  procuia  a  patent,  or  agreed  to 
make  good  if  title  was  not  all  .right,  the  jury 
should  find  for  plaintiff  whose  detriment  In  such 
cas«'  woidd  be  the  price  paid,  which  was  the 
vohiaof  the. land  exchanged  for  the  certificates 
It  was  conclusively  shown  that  defendant. agreed 
to  exchange  his  interest  under  th^  certificates, 
and  that  he  then  had  no  interest  in  such  land, 
and  that  he  diade  the  agreement  to  convey  in 
bad  faith.  Held,  that  while  th«  Instraction  WM 
contrary  to  the  theory  on  which  the  case  was 
tried,  and  should  not  have  been  given,  yet,  in 
view  of  the  andoubted  justness  of  '  plaintiff's 
daim  and  of  the  fact  that  the  instruction  could 
not  enlarge  plaintiff's  measure  of  relief,  defend 
ant  was  not  prejudiced  t;hereby. 

[Ed,  Note. — For  ~  other  cases,  see  Appeai  and 
Error,  Cent.  Dig.  f  4220;  Dec.  Dig.  J  1006.*]  . 

1^.  Vendor  and  PuacaASWf  <{  351*)— Breach 
or  Co;fTBACT— Aqbeement  to  Convey—  Ex- 
penses PnopEBLt  Incurred. "' 

Wheat  plaintiff,  after  exchanging  land  with 
defendant  .nndec  an  agreement  'to  convey,  made 
after  4efen(^i\{  had, conveyed  hiatintereet  there- 
in to  another,  expended  a  certain  sum  in  remov- 
ing his  family  ni!K>n  it  from  another  state,  and 
other  smnS  for  cotinsel  f e^a  and  costs  in  defend- 
ing an  aation  acainst  him  brought  by  defend- 
ant's prior  grantee,  such  sums  were    'expenses 
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propedy  faicamd  far  DiepcrifiK  to  enter  npim  tke 
land"  within  ReT.  Codes,  t  6064,  makinx  mdi 
expenses  part  of  the  detriment  caused  by  oreach 
of  an  agreement  to  convey,  made  in  .bad  faith. 

[Ed.  Note.— For  other  cases,  aee  Vendor  and 
Parchaser,  Cent  Dif.  H  1017-1068;    Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  8,  pp.  2590-2583 ;   vol.  8*  p.  7657.] 

Id.  VBItDOR    AND    PUBOHASBK    (|    862*)— V«B- 
DIOT— StnmCIENOT. 

In  an  action  for  breach  of  an  agreement  to 
convey,  a  verdict  for  a  sum  "for  necessary  es- 
penses  in  preparing  to  take  possession  of  the 
land"  did  not  substantially  differ  from  "expenses 
property  incurred,"  etc.,  recovery  of  which  was 
anthorized  by  statute  and  the  instructions,  and 
was  sufficient,  in  absence  <^  an  objection  at 
trial. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Porchaser,  Dec.  Dig:  f  352.*] 

Appeal  from  District  Cour^  Fergw  Conn- 
ty;    E.  K.  Cheadle,  Jndg». 

Action  by  Evan  A.  Robs  against  C.  Ia  8aj- 
lor.  From  a  Judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defend- 
ant appeals.   Modlflied  and  affirmed. 

Rudolf  Von  Tobel  and  Blackford  &  Black- 
ford, for  appellant  De  Kalb  &  Mettler,  for 
respondent 

8KITH,  J.  It  appears  from  the  tran- 
script that  on  the  14th  day  of  November, 
1804,  the  plalntlft  was  the  owner  of  lao  acrea 
of  land  Bttnated  In  Fergoa  coanty.  In  this 
state,  and  the  defendant  had  In  hla  poeste- 
■ion  two  certain  certificates,  called  "State 
University  Educational  Land  Bale  Contracts," 
Issued  by  the  state  of  Nebraska,  showing 
Us  rl^ht  to  become  the  owner  of  certain  land 
In  Webster  comity.  In  that  state,  upon  the 
payment  of  the  sum  of  aboot  1600,  which 
was  (he  balance  of  the  purchase  price  fliere- 
of.  While  there  is  no  very  specific  testimony 
on  the  subject,  the  record  of  their  snbsequent 
conduct  discloses  the  fact  that  the  parties 
entered  into  an  oral  agreement  pursuant  to 
which  the  plaintiff  deeded  to  the  defendant 
the  land  in  Fergns  county,  and  the  defendant 
gave  to  the  plaintiff  assignments  of  the  Ne- 
braska land  certificates,  together  with  the 
sum  of  $500  In  moaej.  The  plaintiff  testi- 
fied that  at  the  time  of  the  transfers,  the 
defendant  said:  "This  land  is  absolutely 
dear  in  title;  and,  if  anything  turns  up  at 
any  time  between  you  and  it  I  will  stand 
i>etween  you  and  it"  It  further  appears 
that  upon  gobig  to  Nebraska  with  his  fam- 
ily to  take  possession  of  the  land,  be  found 
one  Norrls  in  possession  of  the  same,  claim- 
ing to  be  the  owner  thereof;  that  upon  a 
claim  to  said  land  being  made  by  Ross  by 
Tlrtue  of  the  certificates  so  assigned  to  him 
by  Baylcnr,  Norrls  began  an  action  ia  the  dis- 
trict court  of  Webster  county,  Neb.,  against 
the  parties  to  this  action,  as  a  result  of 
which  the  court  decreed  that  Norrls  was  the 
owner  of  the  land  In  question  and  that  his 
title  thereto  should  be  quieted  as  against 


any  daims  of  aitber  of  tibe  parties  to  tbli 
action ;  that  the  plaintiff  expended  $100  for 
counsel  fees  in  defending  the  Nebraska  ac- 
tion, paid  $173.66  conrt  costs  pursuant  to 
the  Judgment  entered  In  favor  of  Norrls,  anA 
expended  $160  in  removing  his  family  from 
Montana  to  Nebraska.  The  object  of  Uila 
action  is  to  recover  the  Talue  of  the  Fergns 
county  land,  which  is  alleged  to  be  $2.600|, 
less  $600  paid  to  the  plaintiff  by  the  de- 
fendant together  with  the  several  amoonta 
expended  by  the  plaintiff  In  endeavoring  to 
take  possession  of  the  Nebraska  land,  as 
hereinbefore  stated.  The  principal  fact  ona- 
tentlon  of  the  defendant  at  the  trial  was 
that  the  plaintiff  took  said  Nebraska  land 
certificates  and  the  stun  of  $500  in  exchanga 
for  the  Fergus  county  lands  with  full  knowl- 
edge of  the  fftcts  in  relation  to  the  land  cer- 
tificates, and  that  no  agreement  was  made 
by  Mm  to  hold  tbe  plaintiff  harmless  in  case 
the  title  to  the  Nebraska  land  should  be 
found  to  be  defective.  The  cause  was  tried 
to  the  district  court  of  Fergus  county  sit- 
ting with  a  Jury,  and  the  cesolt  was  a  rer- 
dlct  in  favor  of  the  plaintiff  for  the  sum  of 
$2,500,  which  sum  tbe  plaintiff  confesses  is 
$76.45  in  excess  of  what  the  evidence  will 
Justify.  Judgment  was  entered  in  favor  of 
the  idaltttiff  for  $2,448,  from  which  Jndg^ 
ment  and  an  order  denying  a  new  trial  tba 
defendant  has  appealed  to  this  court 

Tbe  flzst  contention  of  appelant  is  that 
the  complaint  states  two  separate  and  dis- 
tinct causes  of  action,  vfs.,  one  for  dam- 
ages on  contract  and  the  other  for  dam- 
ages in  tort  and  that  th«  district  conrt 
erred  In  overruling  a  motion  made  by  him 
to  compel  the'  plaintiff  to  state  these  causes 
of  action  separatdy  and  number  the  same. 
The  position  assumed  by  the  respondent  in 
this  court  and  the  one  apparently  taken 
by  him  in  the  conrt  below,  is  that  the 
complaint  states  but  one  cause  of  action, 
to  wit  en  action  tor  bread)  of  an  agree- 
ment to  convey  an  estate  in  real  property 
for  tbe  purpose  of  recoTerlng  the  damages 
provided  for  by  section  6064,  Rev.  Oodea, 
which  section  reads  as  follows:  *Trhe  detri- 
ment caused  by  the  breach  of  an  agree- 
ment to  convey  an  estate  in  real  property 
Is  deemed  to  be  the  price  paid,  and  the  ex- 
penses properly  incurred  in  examining  the 
title  and  preparing  the  necessary  papera, 
with  interest  thereon;  but  adding  th«eto 
in  case  of  bad  faith,  the  difference  between 
the  price  agreed  to  be  paid  and  tbs  value 
of  the  estate  agreed  to  be  conveyed,  at  the 
time  of  the  breach,  and  the  expenses  prop- 
erly Incurred  In  preparing  to  enter  upon  the 
land."  Respondent  contends  that  the  estate 
agreed  to  be  conveyed  to  him  was  of  no 
value  whatsoever,  and  that  the  only  consid- 
eration received  by  him  was  the  sum  of 
$500,  which  amount  was  to  be  paid  to  the 
state  of  Nebraska,  and  that  the  gravamen 
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of  the  oomplalatto  that  the  defradant  •greed 
to  <ronTey  an  estate  In  real  property,  while, 
In  fact,  he  conveyed  no  estate  whatever.  We 
have  carefully  examined  the  eomplajnt,  and 
feel  satisfied  that  the  only  reasonaW*  ln< 
terpretatlon  thereof  la  that  contended  for  by 
the  respondent  If  the  agreemoit  between 
the  parties  had  been  for  an  exchange  of 
the  Montana  lands  which  the  plaintiff  own- 
ed for  the  actnal  lands  in  Nebraska,  and 
ttte  defendant  had  had  -the  legal  title  to  the 
latter,  we  liave  no  doubt  that  a  refusal  on 
the  part  of  the  defendant  to  transfer  the 
Nebraska  lands  to  the  plalnttft  would  create 
a  liability  for  "breach  of. an  agreement  to 
convey  real  property"  In  accordance  with 
section  80K4,  supra,  provided,  of  coarse,  that 
the  agreement  as  entered  into  Tf  as  valid,  and 
binding  upon  the  defendant  That  section 
reads,  as  aforesaid,  "An  agreement  to  con- 
vey an  estate  in  real  property";  and  we 
can  see  In  principle  no  difference  between 
an  agreement  to  convey  a  legal  estate  and 
an  agreement  to  convey  an  equitable  ona 
We  therefore  hold  that  the  court  below  was 
correct  in  its  interpretation  of  the- complaint 

The  foregoing  also  applies  to  that  assign- 
ment of  error  found  in  appellant's  brief 
which  relates  to  the  action  of  the  court  in 
refusing  to  strike  out  certain  allegations  of 
damages  claimed  by  the  plaintiff.  The  com- 
plaint alleges  as  follows:  "^hat  the  de- 
fendant in  making  said  sale  and  transfer 
to  this  plaintiff  acted  in  bad  faith,  an4  in- 
duced plaintiff  to  enter  into  said  agreement 
by  fraud  and  false  representations,  well 
knowing  that  at  the  time  he  represented  to 
the  plaintiff  that  he,  the  said  defendant 
was  seised  and  possessed  of  tt^e  said  lands 
In  the  state  of  Nebraska,  that  he,  the  said 
defendant  had  formerly  through  an  agent 
■old,  transferred,  and  assigned  all  his  rights 
and  title  in  and  to  said  lands  to  one  Charges 
8.  Norrls,  and  received  payment  therefor, 
and  said  representations  were  made  by  de- 
fendant with  Intent  to  deceive  and  defraud 
plaintiff,  and  that  plaintiff  relied  upon  the 
■aid  representations  of  defendant  and,  be- 
lieving them  to  \»  true,  entered  into  said 
contract  with  the  defendant  to  plaintiff's 
prejudice  and  injury  as  herein  set  forth." 
We  think  this  is  a  sufficient  allegation  of 
bad  faith  to  enable  the  plaintiff  to  claim 
the  damages  provided  for  In  the  latter  por- 
tion of  section  6054,  supra.  Without  recit- 
ing the  testimony  on  the  subject  we  may  say 
tliat  in  our  Judgment  the  charge  of  bad  faith 
was  fully  substantiated,  and  the  Jury  must 
have  BO  found. 

One  of  the  defenses  Interposed  by  the  de- 
fendant in  Ills  answer  reads  a^  follows: 
'Mliat  the  cause  of  action  on  the  ground  of 
fraud  alleged  in  plaintiff's  third  amended 
complaint  is,  and  was  at  the  time  of  the 
commencement  of  this  action,  barred  by  the 
statute  of  limitatlona,  and  is,  and  was  at 
■aid  time,  barred  by  subdivision  4  of  section 
S24  of   the   Coda   of  CUvll   Procedure^   aa 


amended;'!  Th«  «oart  «n  motlbii  of  thr 
plaintiff,  .struck  this  defense  from  the  an- 
swer. .  The  sectlcA  referred  to  relates  tu  ac- 
tions for  relief  oo  tlie  ground  of  fraud  or 
■dstake^  and,  as  we  interpret  the  complaint 
oouU  have  no  applicatifm  to  the  came  oC 
action  upon  whlcb  tlie  plaintiff  relied;  and 
therefore  the  defendant  was  not  prejudiced 
in  any  of  his  legal  rights  by  liaving  the  sam» 
■trick«i  frwn  his  answer,  although  it  may 
be  auestlonable  whether.  In  view  of  the  fact 
that  iJD  this  state  the  bar  of  the  statute  of 
limitations  is  an  affirmative  defense  (see 
American  Mining  Oo.,  ltd.,  v.  Basin  &  Bay 
State  Mln.  Ca,  88  Mont  — ,  104  Pac.  5219; 
It  i»  striotly  proper  practice  to  strike  such 
an  allegatioo  from  the  answer.  It  will  read- 
ily be  seen  that  an  allegation  of  this  nature 
might  raise  a  gaeetlim  of  fact  and  therefore 
an  order  strildng  th»  same  w«iild  be  unju- 
dicial error. 

In  addition  to  the  testimony  of  the  idaln-. 
tiff,  heretofore  qnoted,  he  was  allowed,  over 
objection  of  the  defendant  to  testify  as  fM- 
lows:  "I  says,  That  land  U  dear  in  ttUe. 
is  Itr  He  says:  'Yes,  sir;  it  isj  I  will  staad 
between  yon  and  any  loss.'  I  says,  1  will 
accept  the  proposition.'"  Amiellant  ocm- 
tends  that  the  reception  of  this  evideikce  was 
error,  in  that  it  tended  to  vary  the  terma  of 
a.  \^ltten  contract  by  parol,  to  wit  the  writ- 
ten <  assigmnents ,  of  the  Nebraska  land  ci»i- 
tracts.  No  other  objection  was  urged,  at  the 
trial,  No  dalm  is  made  by  the  plaintiff  that 
any  preliminary:  written  contract  of  sale  was 
entered  into.  He  said:  "It  was  an  even 
trade.  I  deeded  my  land  for  $500  paid  me 
by  Mr.  Saylor  and  the  assignment  of  these 
State  University  educational  contracts  and 
the  bill  of  sale  of  the  crop,  one-third  of  the 
crop  that  was  on  the  Nebraska  land,  and  that 
completed  the  transaction.  Then  I  proceed- 
ed to  move  to  Nebraska,  and  Mr.  Saylor  took 
possession  of  the  land  that  I  bad  conveyed 
to  htm.  I  had  no  other  agreement  in  writing 
about  this  trade;  none  at  all."  In  the  view 
we  take  of  tl>e  case,  it  was  not  necessary  for 
the  plaintiff  to  prove  an  oral  warranty  of 
title,  and  that  this  was  the  theory  upon 
which  the  cause  was  tried  in  the  court  below 
is  evidenced  by  the  fact  that  the  district 
Judge  remarked  during  the  coarse  of  the 
trial:  "The  gist  of  this  action  is:  Did  Say-: 
lor.  through  an.  agent  as  alleged,  assign  these 
contracts  to  Norrls  before  he  assigned  them 
to  this  man?  If  they  make  that  out  they 
have  a  good  cause  of  action,  whether  they 
had  any  conversation  or  not  It  looks  to  me 
like  an  executed  oral  contract"  We  concur 
in  these  views.  The  testimony  received  was 
competent  on  the  issue  of  bad  faith.  It 
tended  to  show  a  concealment  ct  the  fact 
that  Saylor's  Interest  tn  the  Nebraska  lands 
had  previously  been  transferred  to  Norria. 
Hie  record.  Including  therein  the  defeodr 
ant's  answer,  discloses  that  the  latter  under- 
took to  convey  to  the  plaintiff  some  Intereoii. 
some  es^te^  to  tb»  Nehqu^^laa^    As  & 
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matter  of  fact  he' had,  before  that  time,  con- 
veyed to  Norrls,  through  htb  agebt,  all  of  hia 
right,  title,  and  Interest  in  said  land.  He 
had  nothing  left  to  convey,  and,  aa  was  said 
by  the  Supreme  Court  of  Pennsylvania,  1» 
Richardson  v.  ^oeser,  20  Pa.  335:  "It  is 
hard  to  see  how  we  could  deny  the  pialn- 
tlfF's  right  to  recover  and  at  the  same  time 
satisfy  the  demands  of-  common  Justice." 
As  it  Is  not  contended  that '  the  origltial 
agreement  between  the  parties  waft  within 
the  statute  of  frauds,  we  have  given  that 
question  no  consideration,  contenting  onr- 
aelves  with  a  decision  of  th«'  matters  found 
In  the  briefs  of  counsel. 

Dnring  the  cross-examination  of  the  de* 
fondant's  wife,  who  was  a  witness  in  his 
behalf,  and  after  she  bad  teetlded  that  she 
wrote  most  of  the  letters  for  defendant  to  his 
agent  in  Nebraska  who  had  charge  of  the 
sale  of  the  land  in  that  state  to  Norrls,  and 
had  shown  an  Intimate  acqnalntanee  with 
tiie  details  of  the  whole  transaction,  she  was 
asked  to  identify  certain  letters  from  her 
husband  to  the  agent.  These  letters  disclos- 
ed the  fact  that  Saylor  had  fnll  knowledge 
that  his  interest  in  the  land  had  been  sold 
to  Norris  before  the  transfer  of  the  certifi- 
cates to  Ross.  After  being  identlfled,  the  let- 
ters were  offered  In  evidence  by  plaintiff, 
and  objected  to  as  not  proper  croes-examlna- 
tlon.  The  matter  of  their  reception  at  that 
time  was  largely  In  the  discretion  of  the 
cotirt ;  and  we  find  no  abuse  thereof  in  over- 
ruling the  objection.  See,  also,  section  8027, 
Rev.  Codes. 

••  Defendant  requested  the  eonrt  to  instruct 
the  J^ry  that  none  of  the  elements  of  special 
damages  claimed  by  plaintiff  could  be  recov- 
ered by  him.  This  the  court  refused  to  do, 
and  error  Is  assigned.  The  objection  to  these 
Items  of  damages,  however,  is  based  npon  de- 
fendant's contention  that  this  Is  not  an  ac^ 
tion  to  recover  for  breach  of  an  agreement 
to  convey  an  estate  In  real  property,  and,  as 
we  have  decided  that  question  adversely  to 
him.  It  follows  that  his  requests  for  Instruc- 
tions were  properly  refused. 

The  court,  among  other  Instructions,  gave 
the  following:  "If  you  believe  from  a  pre- 
ponderance of  the  evidence  that  the  defend- 
ant, Saylor,  represented  to  the  plaintiff,  Ross, 
that  his  title  and  interest  in  the  Nebraska 
lands  was  all  right,  and  that  he  could  procure 
patent  for  the  said  lands  upon  the  payment 
of  the  sum  of  $504,  or  that  he  agreed  to 
make  good  in  case  title  was  not  right,  and 
that  Ross  could  not  secure  possession  of  the 
said  lands,  then  you  are  Instructed  that  you 
Should  find  for  the  plaintiff,  and  that  his 
detriment  or  loss  in  the  case  is  the  price  paid, 
which  in  this  case  is  the  value  of  the  160 
acres  of  Fergus  county  land,  agreed  by  both 
parties  to  be  the  sum  of  $2,000. '  Otherwise 
ybu  will  find  for  the  defendant,  which  Is,  Ih 
effect,  a  finding  that  'the  plaintltf  h^s'  suffer- 
ed no  damage  for  which  th^  defendant  Is  re- 
^obolblft"-  TM  tecotd  4(hDWi  that  Hie 'ia«^ 


fendant  "excepted"  to  the  giving  of  this  in- 
struction, stating  his  reasons.  This  method 
of  procedUPB  Is  not  In  accordance  with  the 
rule  laid  down  by  this  court  in  Robinson  v. 
Helena  Light  &  Ry.  Co.,  38  Mont.  222,  99 
Pac.  837,  and  Yergy  v.  Helena  Light  &  Ry. 
Co.,  39  Mont.  — y  108  Pac.  310;  but  we  are 
not  inclined  to  invoke  tbe  rule  onrs^ves  In 
the  absence  of  a  auggcstlon  from  the  respond- 
ent. 

As  will  he  observed,  the  irtstruction  quoted 
Is  not  in  accordance  with  ■  the  resiwndent'B 
theory  of  his  <^ause  of  action  as  expressed 
in  this  court,  nor  that  of  the  trial  Judge  as 
evidenced  by  hls"  remarks  heretofore  quoted ; 
and  it  Introduced  in  element  of  confusion 
and  uncertainty  into  the  case  which  might 
have  been  avoided.  However,  we  are  of 
opinion  that  the  appellant  Suffered  no  preju- 
dice thertiby.  The  primary  question  before 
the  Jury  was:  Did  the  parties  enter  Into  the 
contract  claimed  by  the  respondent?  This 
alleged  contract  was  the  foundation  of  hlB 
claim  against  the  appellant.  The  latter  ad- 
mitted an  agreement  to  exchange  his  Inter- 
est In  the  Nebraska  lands  for  the  lands  of  re- 
spondent The  trial  court  very  properly 
charged  the  Jury  that  the  decree  of  the  Ne- 
braska court  was  conclusive  evidence  that 
the  so-called  assignment  of  the  land  con- 
tracts by  Saylor  to  Ross  was  of  no  effect, 
and  transferred  no  interest  in  the  lands  to 
Ross.  This  being  true,  a  cause  of  action  In 
favor  Of  Ross  Immediately  accrued,  and,  as 
hereinbefore  stated,'  the  evidence  of  Saylor's 
bad  faith  in  the  transaction  was  bo  conclur 
sive  that  no  Jury  could  iK)88ibly  have  found 
that  .Issue  in  his  favor.  The  statute  (section 
6054,  Rev.  Codes,  supra)  gave  the  cause  of  ac- 
tion for  the  enlarged  measure  of  damages; 
so  that  the  court's  Instruction  aforesaid,  If 
the  Jury  applied  It  in  favor  of  the  respond- 
ent, might  afford  an  additional  reason  why 
Ross  was  entitled  to  relief,  but  could,  in  fact, 
add  nothing  to  the  measure  of  that  relief. 
Defendant's  liability  was  fixed  and  deter- 
mined by  other  facts  In  the  case,  which  th« 
Jury  must  have  found  against  him ;  and  al- 
though the  instruction.  In  view  of  the  re- 
spondent's avowed  position,  should  not  have 
been  given,  we  are  not  Inclined  to  reverse  the 
cause  for  that  reason.  In  the  light  of  the 
fact  that  re.spondent'8  claim  is  so  manifestly 
Jnst,  and  we  see  no  possible  way  In  which  a 
different  result  could  be  reached  on  another 
trial;  I^  |hls  connection  It  must  not  be  for- 
gotten that  we  are  not  criticising  the  instruc- 
tion aa  an  abstract  proposition  of  law.  In  a 
proper  case, it  may  be  good  law;  but  It  was 
inapplicable  to  the  court's  and  respondent's 
theory  of  this  case. 

It  is  contended  by  counsel  for  the  appellant, 
but  not  with  any  great  force — It  Is  merely  a 
snggpfttlon  In  the  brief — that  the  expenses  In- 
curred by  the  res^londent  were  not  "expenses 
properly  Incurred  In  preparing  to  enter  npon 
the  land."  Wp  think  there  Is  no  merit  In  the 
Stiggestion.'  It  l^  dlflicnlt  to  see  how  the  re- 
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Bpondenfe  could  avoJd  the  payment  of  any  of 
these  amounts,  and  at  the  same  time  make 
a  bona  fiUe  effort  to  enter  upon  tbe  land,  and 
keep  faith  with  the  appellant. 

The  Jury  returned  a  verdict  for  $500  "for 
necessary  expenses  In  preparing  to  take  itOB- 
seesion  of  the  land."  The  court  In  Its  Instruc- 
tions employed  the  words  of  the  statute,  yIx., 
"expenses  properly  Incurred."  We  see  no 
Eubstantlal  difference  between  the  two  ex- 
pressions, and  think  the  verdict  was  sufficient 
in  that  regard.  In  the  absence  of  an  objection 
thereto  at  the  trial 

In  conclusion  we  may  say  that,  while  In- 
deed there  are  technical  errors  to  be  found 
In  the  record,  we  think  they  were  not  prejudi- 
cial to  the  appellant ;  and  In  so  determining 
we  ara  solaced  by  the  thought  that  the  Jury 
reached 'the  right  conclnslon,  and  that  sub- 
stantial Justice  was  meted  out  to  both  parties. 

It  Is  conceded  that  the  Judgment  Is  $76.45 
In  excess  of  the  amount  of  the  verdict  It  1» 
therefore  ordered  that  tl>e  Judgmeot  be  waOir 
fled  by  the  district  court,  by  deducting  ttiere- 
from  the  sum  of  $76.46  as  of  the  date  of  its 
rendition,  and,  as  so  modified,  the  judgment 
la  affirmed.  The  order  denying  a  new  trial 
Is  alBo  affirmed.  Respondent  shall  recover  his 
costs  on  appeal. 

Modified  and  affirmed. 

BRANTLY,  O.  J.,  concurs  in  the  affirmance, 
HOIaLOWAY,  J.,  concurs. 


BBAN  T.  MISSOULA  LUMBER  (X>. 
(Supreme  Court  of  Montana.    Nov.  13, '  1009.) 
1.  Continuance  (|  26*)— Abskncb  oe  Wit- 

RESSeS— DlLIOENCE. 

An  application  for  a  oontiauancd  on  the 
gnmnd  of  tlie  atwence  of  a  nonreaident  witness 
was  properly  denied,  where  the  party  (ailed  to 
show  diugence  in  bis  efforts  to  secure  the  evi- 
dence of  the  witness  while  the  cause  had  beeil 
at  issue  for  several  months,  though  tbe  party 
oelied  on  the  witness  to  attend,  and  though,  after 
the  cause  was  set  for  trial,  it  was  ascertained 
that  the  witness  was  111  at  his  home,  and  unable 
to  attend. 

[Bd.  Note.— For  other  cases,  see  Continuance, 
Gent  Dig.  H '74-93;   Dec.  Dig.  {  26.*] 

8.  Veito«  (S  '  49»)— Chanob  o»  Venub— Dis- 
<;uAi.iFtCATioir  or  Jcdoe. 

A  party  moving  for  the  tsanafer  of  the 
cause  because  of  tbe  aiequalificatioa  of  tbe  judge 
within  Rev.  Codes,  i  G31.%  is  entitled  to  a 
transfer  'if  a  qualified  Judge  fs  not  called  to 
try 'the  canae^  and  appears  for  that  purpose  with- 
in 30  days. 

'  [Ed.  ^ote.— For  other  cases,  see  Venue,  Cent. 
Vig.  i  71^  Dec.  Dig.  {  49.*] . 

8.  Vbhob  (i  77»)— Ckakgb  or   Venue— Dis- 
QUAUFiCAXiON  or  JnooE— Waiver. 

A  party  who,  after  moving  for  tbe  transfer 
of  the  cause  b^ause  of  the  disqualification  of 
the  judge,  penaits  tbe  cante  to  be  set  for  hear- 
ing without  objeetioD,  and  then  eeoaents  to  haye 
it  set  ogoip, ,  Icnowing  tbat  arraDgements  ar? 
bein^  made  to  have  a  qualified  judge  bear  it, 
and  applies  to  the  judge  of  another  district  call- 
ed to  try  the  cowe  for  a  postponement  wiUioat 


lefernng  to  the  motion  to  transfer,  waives  tbe 
right  to  have  tbe  cause  transferred. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  «  59,  134;  Dec.  Dig.  §  77.*] 

4.  Appeal  and  Error  (J  692*)  —  Qubstionb 
Reviewable — Record. 

Tbe  exclusion  of  a  letter  offered  in  evidence 
not  incorporated  in  tbe  bill  of  exceptions  will 
not  be  considered  on  appeal. 

[Eld,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2005 ;   Dec.  Dig.  §  692.»] 

5.  Evidence  (|  318*)— Heabsat  EviDBNcat. 

An  affidavit  of  counsel  made  in  support  of 
a  motion  for  a  continuance  on  tbe  ground  of 
the  absence  of  a  witness,  averring  tbe  facts  tbe 
witnesH  would  testify  to  if  present,  is  incompe^ 
tent  as  hearsay  when  offered  as  testimony  on 
tbe  trial  after  tbe  denial  of  tbe  a|)pHcation  with- 
out admitting  the  facts  averred  m  the  affidavit 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  1199 ;   Dec.  Dig.  |  318.»] 

6.  Trial  (|  76*)  —  Bvidewob -.- Objectiohb — 
TncB  to  Make. 

An  objection  to  tbe  admission  of  an  affida- 
vit on  the  ground  that  it  is  hearsay,  made  be-' 
fore  tbe  affidavit  has  substontinllT  hren  read,  is 
timely,  and  should  be  sustained. 

[Ed.  Note.!— For  other  cases,  see  Trial,  Cent. 
Dig,  H  183,  185.  187 ;   Dec.  Dig.  i  76.»] 

7.  Trial  (5  91»)— Incompetent  Evidence— 
Motion  to  Strike. 

Tbe  court  may  in  its  discretion  strike  out 
incomi>etent  evidence  admitted  without  objec- 
tion. 

[Ed.  Note.-^For  other  caaes,  see  Trial,  Cent 
Dig.  H"2ia-Ja4;   "Dec."  Dig.  f  91.«] 

8.  Appeal  and  Error  (g  1047*)— Harmless 
Ebkob— Incompetent  Evidence— Motion  to 
Strike. 

A  direction  for  a  verdict  for  plaintiff,  made 
after  denying  a  motion  to  strike  ont  the  evi- 
dence for  defendant  on  the  ground  tbat  it  was 
hearsay,  was  equivalent  to  striking  out  defend- 
ant's evidence,  improperly  admitted  over  timely 
objection,  and  was  not  prejudicial  to  defendant. 
■  [BJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4149 ;   Dec.  Dig.  S  1047.*] 

9.  Trial  (8  140*)— Province  op  Oottbt  Aifi» 
Jury— Credibilitt  of  Witnesses. 

Where  tbe  evidence  in  support  of  tbe  case 
consists  entirely  of  plaintiff's  own  statements 
which  are  not  entirely  clear  and  satisfactory, 
the  credibility  of  his  testimony  is  for  the  jury. 
[Ed.  Note.— For  other  canes,  see  Trial.  Cent 
Dig.  i  335;    Dec.  Dig.  {  140.*]    . 

10.  Trial  (S  ](>8*)— Direction  of  VEanicr— 
When  Authorized. 

Where  the  evidence  is  dear  and  satisfac- 
tory, and  of  such  character  that  if  it  should  l>e 
suJMaitted  to  the  jury  and  a  verdict  rendered 
contrary  to  it,  the  court  would  be  required  to 
set  aside  the  verdict,  tbe  court  may  direct  a 
verdict  as  authorized  by  Rev.  Codes,  g  6761, 
authorizing  the  direction  of  a  verdict  where  the 
case  presents  a  question  of  law  only. 

[Ed.  Note.— For  other_ oases,  see  Trial,  Cent 
Dig-.  .Sf  SffJ-M).;    Dec.  Dig.  J  !(«.•] 

Appeal  from  District  Court,  Ravalli  Coon- 
ty;    J.  M.  Clements,  Judge. 

Action  by  D.  V.  Beafn  against  tiie  Missoula 
Lnmbw  Company.  From  a  judgment  for 
plaintiff,    defendant    appealSw      Affirmed. 

Edward  C.  Mulroney,  for  appellant  E. 
A.  O'Hara^  for  respondent 

BRANTLY,  a  J.  On  Angnst  11,  1906^ 
the  plaintiff  and  defendant  entered  into  a 
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contract  In  wrttlnfc  by  the  terms  of  whl(* 
the  plaintiff  agreed  to  sell  and  deliver  to 
the  defendant  on  board  of  cars  at  his  mill 
■awed  pine  lumber  at  stipulated  prices  per 
thousand,  according  to  specified  dimensions. 
The  amount  to  be  so  delivered  was  6,000,000 
feet  Among  other  things,  it  was  stipulated 
that  shop  and  clear  lumber  should  be  load- 
ed directly  from  the  saw,  but  In  case  a  full 
car  of  this  quality  could  not  be  obtained  at 
any  one  time,  and  It  became  necessary  to 
wait  for  It  to  accumulate,  It  was  In  the 
meantime  to  be  so  piled  that  It  would  not 
mould  and  become  discolored.  On  lumber 
of  this  quality  so  piled  during  any  month 
the  delTendant  was  to  advance  to  plaintiff 
16  per  thousand  on  the  20tb  day  of  the 
month  following.  For  all  lumber  actually 
shipped  prior  to  the  20th  day  of  each  month 
the  defendant  was  to  pay  In  full  on  that 
date,'  leas  any  advances  made  upon  lumber 
plied.  As  a  cause  of  action  it  la  alleged  that. 
In  pursuance  of  the  contract,  plaintiff,  be^ 
tween  November  30,  1905,  and  February  6, 
1906,  made  shipments  from  time  to  time  of 
lumber  of  the  dimensions  and  quality  re- 
quired, the  value  of  which,  at  the  prices 
stipulated,  was  $1,060.52;  that  all  of  the 
shipments  so  made  were  accepjied  and  re- 
ceived by  defendant,  but  that  It  failed  and 
refused,  and  still  falls  and  refuses,  to  pay 
to  the  plaintiff  the  amount  due  thereon,  or 
any  part  thereof,  though  demand  has  been 
made  for  payment.  Judgment  is  demanded 
for  this  amount  and  for  costs.  The  answer 
admits  the  execution  of  the  contract,  but 
denies  all  the  other  material  allegations  in 
the  complaint.  It  is  then  alleged  by  way  of 
counterclaim  that  on  or  about  February  6, 
1906,  the  plaintiff,  without  Just  cause  and 
without  the  consent  of  the  defendant,  re- 
fused to  carry  out  the  contract,  and  now 
refuses  to  complete  it  by  continuing  ship- 
ments; that  up  to  that  time  the  defendant 
faithfully  observed  all  its  terms  and  stipu- 
lations, and  now  stands  ready  and  willing  to 
fulfill  all  of  its  obligations  thereunder;  and 
that,  by  reason  of  plaintiflTs  breach  of  the 
terms  thereof  by  him  to  be  kept  and  per- 
formed, the  defendant  has  been  compelled 
to  buy  lumber  from  other  mills  at  much 
higher  prices,  whereby  It  has  suffered  a  loss 
of  $12,066.64.  Judgment  Is  demanded  for 
this  amount  There  was  Issue  by  reply. 
Plaintiff  had  verdict  and  Judgment.  Defend- 
ant has  appealed  ft-om  the  judgment  and 
an  order  denying  Its  motion  for  a  new  trial. 
1.  Contention  Is  made  that  the  coi^rt  erred 
in  refusing  to  grant  to  defendant  a  post- 
ponement cif  the  trial  because  of  the  absence 
of  one  Wendorf,  a  witness  who  was  expect- 
ed to  be  present  and  testify  in  defendantM 
favor.  The  application  was  made  upon  af- 
fidavit by  defendant's  counsel.  Besides  set- 
ting forth  the  facts  to  which  the  witness 
would  testify,  the  affidavit  showtf'  that  the 
witness  was  a  resident  of  the  state  of  Idaho; 
that  he  was  then  in  that  state  and  had 
been  tor  tome  months ;  that  be  was  the  only 
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witness  who  could  testify  to' the  facts  set 
forth ;  that  the  defendant  expected  to  have 
lilm  present,  but  that  after  the  cause  was 
set  for  trial,  counsel  ascertained  that  be  was 
ill  at  his  home  and  was  unable  to  attend; 
and  that,  If  granted  a  postponement,  he  could 
secure  the  attendance  of  the  witness  In  per- 
son. However  meritorious  the  application 
may'  have  been  In  other  respects,  it  was 
properly  denied,  because  It  wholly  failed  to 
show  dlllgenc*  by  defendant  In  Its  efforts 
to  secure  the  evidence  Of  the  witness.  The 
cause  had  been  at  issue  for-  several  months. 
The  witness  was  a  nonresident  of  the  state 
of  Montana,  and  beyond  the  Jorlsdiction  oC 
the  court  If  the  defendant  chose  to  rely 
ttpon  his  promise  to  attend — if  he  did  make 
Budi  promise — it  did  so  at  its  own  risk. 
Under  the  drcumstaaces,  the  only  safe  conrse 
to  pursue  was  to  take  the  deposition  of  the 
witness.  The  refusal  to  grant  a  continnance 
w^as  under  the  circumstances  hot  snch  an 
abuse  of  discretion  as  to  call  for -interposi- 
tion by  this  court.  The  case  of  State  ▼.  Met- 
calf,  17  Mont  417,  4S  Paa  1S2,  cited  by 
oonnsel,  is  not  Jn  point  Though,  the  applica- 
tion there  made  showed  that  the  witness  re- 
sided in  the.  state  of  Kansas,  it  appeared 
that  the  defendant  knew  nothias  of  hla 
whereabouts  until  within  so  short  a  time 
before  the  trial  that  it  was  impossible  to 
take  his  deposition,  and  the'  postponement 
was  asked  In  order  that  the  defendant  might 
be  given  time  to  take  It 

2.  Ravalli  county  is  one  at  the  three  coun- 
ties composing  the  Fourth  Judicial  district 
The  trial  was  had  on  April  3,  1908.  On  Sep- 
tember 16,.  1007,  the  defendant  through  its 
counsel  and  under  the  provisions  of  the  stat- 
ute (Rev.  Codes,  S  6315,  subd.  4),  had  made 
and  filed  with  the  clerk  of  the  district  court 
of  Ravalli  county  an  affidavit  disqualifying 
Honorable  Frederick  C.  Webster,  one  of  the 
two  Judges  presiding  In  that  district  The 
affidavit  was  accompanied  by  a  motion  ask- 
ing that  the  cause  be  transferred  to  some 
other  district  .under  the  provisions  of  sec- 
tion 6506,  Rev.  Codes.  Honorable  Henry  C 
Myers,  the  other  Judge,  was  also  dlsqnallfied 
by  reason  of  bis  connection  with  the  case  as 
counsel  before  his  appointment ,  By  Joint 
order  of  the  Judges  the  district  had  there- 
tofore been  divided  into  two  departments; 
the  first  consisting  of  Missoula  connty,  and 
the  second  of  Ravalli  and  Sanders  counties. 
Judge  Webster  presided  In  Missoula  coun- 
ty, and  Judge  Myers  in  the  other  two  eoun> 
Hes.  •  The  motion  for  the  transfer  had  never 
been  called  to  the  attention  of  eltlier  of  the 
Judges  for  official  action.  In  the  meantime, 
notwithstanding  the  pendency  of  the  motion. 
the  cause  had  once  during  the  year  beoi 
set  for  trial  by  Judge  Myers,  presumably 
upon  an  understanding  betwem  himself  and 
counsel  that  he  would  call  In  some  Judge 
who  was  not  disqualified.  By  ^reemeut  the 
trial  was  postponed  before  the  day  fixed,  and 
at  the  same  tfme  it  was  stlpnlated  that  the 
cause  should  be  set  for  trial'  for  some  dat* 
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early  In  tbe  year  1908.  At  sotne.  time  dwiPK 
the  early  part  of  the  year — exactly  when 
(Iocs  uut  appear — April  2d  was  fixed  aa  the 
date  of  the  trial,  and  Honorable  J.  .M.  Clem- 
ents, ot  the  First  district,  was  on  that  day 
lireceut  to  preside.  On  April  3d,  after  the 
ni>i>lication  for  iwstponement  had  been  dls- 
l)ueed  of  and  a  Jury  was  about  to  be  selected, 
objection  was  made  by  counsel  for  defend- 
ant that  Judge  Clements  was  without  Juris- 
diction to  proceed  with  the  trial,  and  It  was 
demauded  that  the  cause  be  transferred  to 
iinother  district  When  a  Judge  is  disqual- 
ified in  any  cause  for  any  of  the  reasons 
vuumerated  In  section  0315,  supra,  and  a  mo- 
tic«  is  made  to  transfer  it,  the  moving  party 
is  entitled  to  have  the  transfer  made,  sub- 
ject, however,  to  the  proviso  that,  if  a  qual- 
Itied  Judge  is  called  to  try  it  and  appears 
for  that  purpose  within  thirty  days,  no  trans- 
fer may  be  made.  The  motion  is  thus  held 
suspended  for  this  length  at  time.  But,  not- 
withstanding the  transfer  may  then  be  de- 
manded, the  moving  party  Is  not  bound  to 
demand  it,  and,  if  he  does  not,  bat  there- 
after has  the  cause  set  for  hearing,  he  must 
lie  conclusively  presumed  to  have  waived 
the  right  to  have  it  transferred.  Here  the 
defendant,  after. making  l\»  motion,  permit- 
ted the  cause  to  be  set  for  hearing  once 
Without  objection,  and  then  cQuaented  to 
have  it  set  again,  Icnowlng  t^at  arrange- 
merta  were  l>eing  made  to  have  a  qualified 
Judge  present  to  hear  It.  More  than  this,  its 
«ouupel  had  applied  to  Judge  Clements  for 
a  postponement  without  referring  to  the  mo- 
tion. This  is  a  sufficient  reason,  if  there 
were  no  other,  why  counsel  cannot  Insist  that 
the  defendant  has  .auffered  prejudice  by  be- 
ing required  to  submit  its  cause  to  Judge 
Clements. 

3.  The  witness  Lewis  was  by  a  stipulation 
in  the  contract  made  the  agent  of  plaintiff 
to  receive  payments  from  defendant  for  ship- 
ments of  lumber  by  plaintlfC  from  month  to 
month.  He  was  called  by  defendant  to  Iden- 
tify a  letter  written  by  himself  to  the  wit- 
ness Wendprf  on  behalf  of  the  plaintiff. 
Wesdocf  was,  when  the  letter  was  written, 
a  resident  of  Montana,  and  was  in  the  em- 
ploy of  defendant.  The  letter  was  then  of- 
fered in  evidence,  but,  upon  objection  by 
plaintiff's  counsel,  it  was  excluded  as  Incom- 
pe'^ent.  It  is  argued  that  the  ruling  was  er- 
roneous-because  the  letter  contained  declara- 
tions and  ttdniissions  by  which  plaintiff 
siiould  be  held  bound,  and  which  were  mate- 
rial to  establish  defendiiut's  denials  and  coun- 
terclaim. The  letter  is  not  in  the  record.  We 
therefore  have  no  means  of  knowing  its  con- 
tents, and  cannot  say  whether  it  contained 
any  statement  that  would  have  aided  the  de- 
fendant. To  enable  this  court  to  review  the 
ruling  of  the  district  court,  it  was  incumbent 
uixm  couifsel.  to  Incorporate  the  letter  in  bis 
bill  of  exceptions.  Tague  v,  Caplice  Co.,  28 
Mont  51,  72  Pac.  297. 

4.  Ibe  motion  for  a  postponement  was  de- 


nied without,,  any  requirement  that  iria^^tiff 
admit  that  the  witness  Wendorf,  if  present^ 
would  testify  to  the  facts  stated  in  the  afll- 
davit  of  comnel.  No  admission  was  made  In 
this  connection.  The  only  evidence  offered 
by  counsel  for  defendant  in  Us  behalf  other 
than  the  letter  of  L«w1b  was  this. affidavit. 
Counsel  for  defendant  read  a  portion  of  it  to 
the  Jury  without  objection.  TTierenpon  ob- 
jection was  made  by  counsel  for  plaintiff  that 
it  was  hearsay,  and  therefore  incompetent. 
The  objection  was  overruled.  Counsel  for  de- 
fendant having  rested  the  case,  counsel  for 
plaintiff  made  the  following  motion :  "I  moye 
to  strike  out  the  counterdaitti.  There  Is  no 
evidence'  to  support  or  sustain  it,  and  move 
the  court  at  this  time  for  a  judgment  of  non- 
suit on  the  counterclaim  of  the  defendant, 
for  the  reason  that  no  damages  have  been 
shown  or  proven  of  any  breach  of  contract 
on  the  part  of  the  plaintiff,  Bean."  After  ar. 
gament  the  motion  was  sustained,  and  the 
jnry  were  directed  to  return  a  verdict  for 
plaintiflT  for  the  amount  demanded,  it  is 
said  that  tlUs  etidence  tended  to  support  the 
allegations  contained  In  d^endant's  answer,' 
and  hence  that  the  conflict  presented  by  it 
upon  plaintiff's  evidence  could  only  be  resolv- 
ed by  the  Jury  under  proper  instructions. 
The  evidence  was  clearly  ■  incompetent  It 
was  nothing  more  than  a  hearsay  statement 
by  counsel  of  what  he  had  learned  from  Wen- 
dorf.  The  objection  to  it  before  It  had  stib- 
stantially  all  been  read  was  timely,  and  It 
should  have  been  excluded.  The  sustaining 
of  the  motion,  however,  and  the  direction  to 
the  Jury  to  return  a  verdict  for  plaintiff,  was 
equivalent  to  striking  it  out,  and  consequent- 
ly a  correction  of  the  error  made  in  admit- 
ting It  Even  had  It  all  gone  In  without  ob- 
jection, It  was  still  within  the  discretion  of 
the  court  to  strike  It  out  People  v.  Wallace, 
89  Cal.  158,  26  Pac.  630.  The  direction  to  the 
Jury  amounted  to  an  instruction  that  they 
should  disregard  It.  The  result  was  not  prej- 
udicial to  the  defendant 

5.  Nor  did  the  court  err  In  directing  a  ver- 
dict. When  the  evidence  in  sui^port  of  plain- 
tiCTs  case  consists  entirely  of  his  own  state- 
ments, and  these  are  not  entirely  clear  and 
satl3factor}','a  question  as  to  the  credibility 
of  the  witness  la  presented,  which  should  be 
submitted  to  the  Jury.  Whalen  v.,  Harrison, 
26  Mont  316,  67  Pac.  934.  But  when  the  evi- 
dence is  clear  and  satisfactory,  and  of  such 
character  that.  If  it  should  be  submitted  to 
the  Jury  and  a  verdict  be  rendered  contrary 
to  it,  the  court  would  be  required  to  set  the 
verdict  aside,  then  the  court  may  direct  a 
verdict.  Such  was  the  condition  In  this  case. 
As  we  have  already  said,  the  direction  of  the 
court  had  a  double  force.  It  was  tanta- 
mount to  an  explicit  Instruction  that  the  af' 
fldavit  was  Illegal  evidence,  and  should  be 
disregarded.  It  also  was  a  determination. as 
a  question  of  law  that  the  evidence  Introduc- 
ed by  plaintiff  furnished  ground  for  but  one 
Inference,  viz.,  that  the  amount  demanded  by 
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plaintiff  was  Justly  dne.  A  case  was  pre- 
sented In  which  under  the  statute  the  court 
was  authorized  to  direct  a  verdict  Rev. 
Codes,  {  6761;  Mlchener  t.  Fransham,  29 
Mont  240,  74  Pac.  448 ;  Ball  v.  Gussenhoven, 
29  Mont  321,  74  Pac.  871. 

Let  the  judgment  and  Order  be  affirmed. 

Affirmed. 

SMITH  and  HOLLOWAT,  JJ.,  concur. 


STATE  ex  rel.  HEPNER  v.  DISTRICT 
COURT  OP  FIRST  JUDICIAL     . 
DIST.  et  al. 
(Supreme  Court  of  Montana.     Nov.  12,  1909.) 

1.  Mandamus  (§  107*)— Wbit  of  Supebvisobt 
CoNTijoir—PEocEEDiNGa— Issues. 

In  a  petition  to  the  Supreme  Court  for 
a  writ  of  supervisory  control  directing  another 
judge  to  bear  habeas  corpus  proceedings  pend- 
inf  before  respondent,  allegations  that  in  cer- 
tain other  criminal  cases  respondent  bad  shown 
a  tendency  to  credit  accused  s  witnesses  rather 
than  the  state's  did  not  raise  the  question 
whether  respondent  was  authorized  to  take  tes- 
timony in  the  habeas  corpus  proceedings  to  show 
whether  petitioner  therein  entered  a  plea  of 
guilty  in  justice's  court. 

rE}d.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |i  369,  370;  Deo.  Dig.  {  167.  •] 

2.  Mandahcs  (I  !•)— WWT  OF  Supebvisobt 

CONTBOI^-PUBFOBB  OK  WBH  — DlSOBETION- 
ABY  MATTEB. 

The  Supreme  Court  cannot  regulate  by  writ 
of  supervisory  control  the  judgment  of  the  trial 
court  as  to  whether  he  shall  credit  the  state's 
witnesses  or  petitioner's  witnesses  in  habeas  cor- 

Sus  proceedings,  such  matters  being  wholly  for 
is  determination  in  the  iirst  instance,  though 
his  decision  may  be  reviewed  in  jnoper  cases. 
.  [B!d.  Note. — For  other  caseb  see  Mandamus, 
Cent  Dig.  IS  1-3;   Dec  Dig.  I  1.*] 

3.  Mandamus  (S  1*)— Writ  of  Sufeqvuobt 

CONTBOL— RIGUT    TO    WBIT— TiME    OF    ISSU- 
INQ. 

If  one  accused  and  convicted  of  ah  offense 
is  erroneously  discharged  from  custody  upon 
habeas  corpus  proceedings,  the  action  of  the 
court  in  awarding  the  writ  may  be  corrected  by 
the  Supreme  Court  by  a  writ  of  supervisory 
control  issued  after  accused  is  discharged  from 
custody,  but' such- eRoneous  action  cannot  be  an> 
ticlpated. 

[Ed.  Note.-^For  other  cases,  see  Mandamus, 
Cent  Dig.  SS  1-3;  Dec.  Dig.  i  l.»] 

4.  Evidence   (8   82*)  —  Pbesumptions  —  Cob- 
bectness  op  judicial  conduct. 

It  is  presumed  that  a  district  judge  wHl 
proceed  serrectly  both  as  to  questions  of  procer 
dure  and  practice,  and  as  to  the_  final  decision  in 
hearing   habeas  corpus  proceedings. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S  104 ;    Dec.  Dig.  8  82.*] 

Application  by  tbe  State,  on  relation  ot 
H.  S.  Hepner,  for  a  writ  o£  supervisory  con- 
trol to  the  District  Court  of  the  First  Ja- 
didal  District  for  the  County  of  Lewis  and 
Olark,  and  James  M.  Clements,  Judge  there- 
of.   Dismissed. 

H.  S.  Hepner,  pro  se.  E.  A.  Cttrleton,  for 
respondents. 


SMITH,  3.  Petition  for  a  writ  of  super- 
visory controL  The  petitioner,  who  is  the 
county  attorney  of  Lewis  and  Clark  county, 
alleges.  In  substance:  That  heretofore  one 
Powers  was  by  him  prosecuted  before  S.  W. 
Langhorne,  a  justice  of  the  peace,  for  the 
statutory  offense  of  vagrancy;  that  Powers 
entered  a  plea  of  guilty,  and  was  sentenced 
to  serve  a  term  In  the  county  jail;  that 
habeas  corpus  proceedings.  In  behalf  of  said 
Powers,  were  thereafter  Instituted  In  the 
district  court  before  the  Honorable  J.  M. 
Clements,  one  of  the  Judges  thereof;  that 
the  said  Judge  Clements  Is  prejudiced  against 
the  state  of  Montana,  as  shown  in  various 
other  criminal  matters  in  which  he  has  giv- 
en greater  weight  to  the  testimony  of  the  de- 
fendant and  his  witnesses  than  to  tlie  testi- 
mony of  reputable  witnesses  on  the  part  of 
the  state.  It  idhy  be  gathered,  in  a  general 
way,  from  the  petition,  that  the  relator  as- 
sumes that  the  said  Judge  will  proceed  to 
hear  testimony  relating  to  what  occurred  in 
the  Justice  of  the  peace  court  at  the  time 
Pow«rs  Is  alleged  to  liave  entered  his  plea 
of  guilty ;  but  there  is  no  express  allegation 
to  that  effect,  or  any  allegation  that  the 
Judge  has  ever  tried  a  question  of  fact  in  a 
habeas  corpus  proceeding.  It  may  also,  per- 
haps, be  Inferred  from  the  petition,  that 
the  relator  at  the  time  he  filed  the  same  bad 
no  objection  to  that  course  of  procedure,  but 
that  he  apprehends  a  decision  adverse  to  the 
state,  on  acconnt  of  the  fact  that  in  other 
criminal  actions  and  proceedings  the  Judge 
has  shown  a  tendency  to  believe  the  testi- 
mony of  the  defendant's  witnesses  in  prefer- 
ence to  that  of  witnesses  in  behalf  of  the 
state.  The  prayer  is  that  a  writ  of  super- 
visory control  issue,  tfrectln^  anotiier  Judge 
to  hear  Powers'  petition. 

Respondents  have  Interposed  a  motion  to 
dismlBs  the  proceedings.  Several  grounds 
are  urged;  but  the  most  comprehensive  and 
Important  one  Is  that  the  facts  set  forth  in 
the  petition  are  Insuffidoit  to  Justify  the 
Issuance  of  the  writ  The  motion  must  be 
granted.  The  question  whether  the  court  or 
judge  is  authorized  to  take  testimony  show- 
ing that  Powers  did  or  did  not  actually  enter 
a  plea  of  guilty  in  the  Justice  of  the  peace 
court  is  not  before  us.  This  question  was 
suggested  at  the  hearing  and  has  been  ar- 
gued in  the  briefs;  but  an  analysis  of  the 
petition  convinces  us  that  we  may  not  con- 
sider It  The  only  showing  made  by  the 
petition  is,  assuming  the  allegations  thereof 
to  be  true,  that  In  certain  other  criminal 
matters  (It  Is  not  alleged  whether  they  were 
actions  or  special  proceedings)  the  Judge  has 
shown  a  tendency  to  give  credit  to  one  clasa 
of  witnesses  over  another.  This  court  can* 
not  undertake  to  regulate  his  Judgment  in 
this  regard.  Such  matters  are  wholly  and 
essentially  for  his  determination.  In  a  prop- 
er case  we  may  review  his  decision ;'  bnt  we 
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caimot  dictate  what  it  shall  be  In  the  first 
lustaoce.  The  Legislature  has  not  provided' 
that  a  district  judge  may  be  disqualified  by 
the  state  in  a  habeas  corpus  proceeding  on 
account  of  bias  or  prejudice,  and  we  cannot 
supply  the  omission.  It  Powers  is  erroneous- 
ly discharged  from  custody,  the  action  of 
the  court  or  Judge  may  be  corrected  by  this 
court  In  tlie  manner  pursued  by  the  relator 
In  State  ex  rei.  City  of  Butte  v.  District 
Court,  37  Mont  202,  05  Pac.  84J. ;  but  we  can- 
not anticipate  such  erroneous  action.  Th(> 
presumption  is  that  the  district  court  anc  j 
the  Judge  thereof  will  proceed  correctly,  not 
<wly  in  the  matter  of  final  decision,  but  in 
regard  to  questions  of  procedure  and  practice 
«a  well. 

The  proceedings  are  therefore  dismissed. 

Dismissed. 

BRANTLY,  C  J.,  and  HOLLOWAX,  X. 
concur. 

(as  Mont,  tm 

KELtT  T.  ELLIS  et  al 
<Snpi«tB«  Court  of  Montana.    Nov.  12,  1909.) 
L  Fraud  ({  4*)-~Act8  ConairruiiRQ  Fkaud— 

SlATUTEB. 

Rev.  Codes,  §  5072,  providing  that  one  wlio 
willfully  deceives  another  with  Intent  to  induce 
him  to  alter  his  position  ta  his  injnrjr  la  liable 
for  tite  resulting  damages,  and  section  5073, 
subd.  4,  defining  deceit  as  a  jpromisc  made  with- 
out any  intention  of  performing  it,  is  declaratory 
of  existing  rales  of  law,  and  a  party  to  a  con- 
tract, who  proves  that  the  adTerse  party  enter 
«d  into  the  contract  without  any  mtention  o^ 
performing  his  part  of  it,  or  without  any  inten- 
tion of  performmg  any  one  or  more  of  the  prc- 
Tisions  therein  made  by  him  as  to  a  material 
matter.  Is  entitled  to  damages  ^or  the  deceit 

[Ed.  Note.— For  other  cases,  see  Fraod,  Oeat 
Dig.  12;   Dec  Dig.  |  4.*] 

2.  EviDBNOB  (I  443*)  —  Paboi.  EnoKNCB  — 

WBrrTEN  CONTBACTB. 

Under  Rer.  Codes,  |  6017,  providing  that 
die  •aeOotfon  of  a  contratt  in  writing  snper- 
•edea  all  prior  and  contempoiaoeous  oral  nego- 
tiations as  to  its  matter,  and  sections  7873,  pro- 
Tiding  that  no  evidence  of  the  terms  of  an  agree- 
ment reduced  to  writing  otlier  than  the  contents 
ef  the  writing  ia  admiBsible,  except  in  case  of 
mistake,  or  where  the  validity  of  the  agreement 
la  in  dispute,  a.  written  agreement  does  not  nec- 
essarily snpenede  all  prior  or  contemporaneonr 
negotiations ;  -  and,  where  a  party  by  fraud  a» 
to  a  collateral  natter  inAnced  the  advene  party 
to  sign  the  writing,  the  latter  may  oomplain,  and 
evidence  may  be  received  of  the  .existence  of 
an  independent  oral  agreement  not  inconsistent 
with  the  writtan  agreement  and  as'to  which  the 
writing  dees  sot  speak ;  but  tliis  rule  does  not 
apply  w'here  the  oral  promise  relates  director 
to  the  subject  of  the  contract  thoagh  the  part" 
eomplalning  daims  Oat  he  signed. the  instni 
ment  beeaose.of  sndh  premise. 
^£Ed.  Note.— For  otlier  Maes,  see  Brideace, 
Cent  Dig.  »  2048-2051;   Dec/Dig.  f  443.*] 

8.  EviDEWCK  ({  443*)  —  Pasoi.  Evidknos  — 
Wbittek  Contbacts. 

An  owner  of  a  sheep  ranch  contracted  to 
seU  the  same  t»  a  company  engaged  in  the  sheep 
raising  bnsinesB  In  eonsineration  of  a  specified 
price  and  the  agreement  that  he  should  be  ap- 


IMinted  manager  for  the  company  for  a  specified 
salary.  The  written  memoranonm  omitted  all 
reference  to  his  employment  as  manager,  but 
ha  aigned  it  on  the  reliance  of  the  company's 
oral  promise  that  he  would  be  employed  as  man- 
ager. The  agreement  to  employ  him  as  manager 
was  the  most  important  condition  of  the  agree- 
ment to  sell,  and  the  <mly  inducement  to  the 
owner  entering  into  tlie  agreement  to  selL  Held, 
that  the  oral  promise  to  employ  him  as  manager 
was  of  the  very  essence  of  the  contract,  and 
parol  evidenee  eatablisblng  it  was  inadmissible 
under  Bev.  Codes,  U  6018,  7673,  providing  that 
the  execution  of  a  contract  in  writing  super- 
sedes prior  and  contemporaneous  oral  stipula- 
tions, and  that  no  evidenee  of  the  terms  of  an 
agreement  other  than  the  oonteots  ot  the  writing 
is  admissible,  except  in  case  of  mistake,  or  where 
the  validity  of  the  agreement  is  in  dispute. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S{  2048-2051 ;   Dec.  Dig.  |  443.*] 

Appeal  from  District  Court.  Sweet  Graaa 
Oonnty:  Frank  Henry,  Judge. 

Action  by  3.  N.  Kelly  against  W.  Dixon 
Eliis  and  another.  From  a  Judcm«it  for 
defendanfis,  plaintiff  appeals.   AfBrmed. 

Rartman  ft  Hartman  and  H.  J.  Miller,  for 
appellant  John  A.  Luce  and  3oba  E.  Bar- 
bour, for  respondenta. 

HOLLOW  AT,  J.  The  complaint  In  this 
action  is  quite  lengthy,  and  a  sufficient  sum- 
mary of  it  may  be  made  to  fairly  present 
the  controversy  without  setting  it  forth  In 
full.  It  appears  from  the  complaint  that 
the  Briggs  &  Ellis  Company  Is  a  New  Jersey 
corporation  engaged  In  the  sheep  business  in 
Montana,  with  its  principal  place  of  business 
in  Sweet  Grass  county;  that  the  defendant 
Ellis  is  president,  general  manager,  and  prin- 
cipal stockholder  of  the  company,  and  had 
the  authority  to  contract  for  and  on  t)ehalf 
of  the  company;  that  a  local  manager  was 
employed,  who  resided  in  Sweet  Grass  coun- 
ty; that  In  April,  1900,  James  Vestal,  who 
owned  351  shares  of  the  capital  stock  of  the 
Briggs  &  Ellis  Company,  was  such  local 
manager,  but  was  about  to  retire  from  that 
position:  that  at  that  time  the  plaintill 
was  receiver  of  the  United  States  land  office 
at  Bozeman,  having  an  income  of  $3,000  per 
year,  with  about  one  year  of  his  term  then 
to  serve;  that  ai  that  time  the  plaintift 
was  also  engaged  In  the  sheep  business  In 
Sweet  Grass  county;  that  he  owned  about 
2,700  acres  of  land,  which  was  almost  sur- 
rounded by  the  lands  of  the  Briggs  &  Ellis 
Company;  that  he  ran  about  2,500  head  of 
sheep,  and  had  all  necessary  personal  prop- 
erty to  successfully  operate  his  plant,  and 
was  a  man  of  wide  experience  in  the  sheep 
business — all  of  which  facts  were  known  to 
the  defendants.  It  is  then  alleged  that  on  or 
about  !&.pril  10,  1906,  the  plaintiff  and  de- 
fendants entered  into  an  oral  agreement, 
which  provided,  on  the  part  of  Kelly:  (1) 
That  he  should  sell  his  lands,  sheep,  and  oth- 
er personal  property  in  Sweet  Grass  county 
to  the  Briggs  &  Ellis  Company ;    (2)  that  he 
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cbonid  take  .100  shares  of  the  Testal  stock. 
In  Ilea  of  $7,500,  aa  a  part  payment;  (3)  tbat 
be  should  resign  as  receiver  of-  the  land  of- 
fice; aod  (4)  tbat  he  should  devote  his  time 
to  the  performance  of  the  duties  as  local 
manager  of  the  Briggs  di  Bills  Company  in 
Sweet  Grass  connty  "for  such  time  aa  his 
health,  strength  and  age  might  permit  him 
to  be  In  active  business."  On  the  part  <ot  the 
defendants:  (1)  That  they  should  pay  Kelly 
for  his  laqidd  $15,000,  and  for  his  personal 
property  ^12,964,  as  follows:  $6,658.55  in 
cash,  the  lOO  shares  of  Vestal  stock,  the  note 
of  the  Briggs  &  Ellis  Company  for  $4,553.89i 
and  they  should  assume  and  pay  certain  in- 
debtedness of  Keaiy;  and  (2)  that  Kelly 
should  be  local  manager  for  the  time  men- 
tioned above,  and  should  be  paid  for  bis  aerv- 
ices  $2,000  per  year,  and  should  be  allowed 
hla  expenses  and  the  living  expenses  of  him- 
self and  wife.  The  complaint  then  sets  fbrth 
that  on- April  17th  a  memorandum  la  writing 
was  prepared  ^y  the  defendai^ts  (presuiaably 
Intended  tfi  en^^y  all  the  terms  of  the  oral 
agreement),  and  presented  to  plalntltT  for 
his  signature;  that  such  memorandum  did 
not  contain  any  reference  whatever  to  the 
employment  of  plaintiff  as  local  manager, 
and,  because  of  such  omission,  plaintiff  at 
flrs^  refused  to  sign  the  same;  "that  on 
such  refusal  said  defendant  W.  Dixon  Ellis 
then  and  there  agreed  with  plaintiff  that  such 
omission  should  make  no  difference  in  the 
real  contract  between  the  parties;  that  nei- 
ther he  nor  said  defendant  company  had  ever 
bad  a,  written  contract  with  their  manager  Ip 
Sweet  Grass  county,  and  that  they  would 
put  such  employment  on  record  in  the  min- 
utes of  their  directors'  meeting,  and  that  If 
plaiotUf  would  sign  said  memorandum,  and 
would  transfer  bis  personal  property  and 
with  his  wife  deed  his  rtol  property  in  ac- 
cordance with  the  terms  of  their  oral  agree- 
ment Ih^etofore  made,  he,  the  said  defend- 
ant yf.  Dixon  ^is,  and  his  said  company 
would  make  plaintiff  the  manager  of  said 
copipany.  upon  the  salary  as  agreed  upon  dur- 
ing all  of  thjs  remainder  of  his  active  busi- 
pass  life";  that  plaintiff,  relying  upon  the 
promise  of  the  defendant  ^llls,  and  believing 
tb^t  he  was  acting  in'  good  faith  and  not  oth- 
erwise, signed  the  mem^orandum,  and  on  April 
}8tb  he  and  his  wife  executed  and  delivered 
to  .the ,  Briggs  &  tllUs  Company  a  deed  con- 
veying the  real  estate,  and  alsc)  transferred 
to  said  company  the  personal  piroperty,  and 
received. the  consideration  first  above  men- 
iloned ;.  that  plaintiff  at  once  resigned  as  re- 
ceiver of  the  land  office,  apd  presented  him- 
self to  perform  the  duties' o|'  local  manager 
for  defendants;  that  the  defendants  refus- 
ed to  employ  him,  and  refused  to  pay  him  any 
salary,  or  allow  him  anything  for  expenses 
or  for  the  living  expenses  of  himself  and 
wife;  that  defendants  so  negligently  manag- 
ed their  business  during  1900  that  It  resulted 
4a  a  loM,  whereas  by  .proper  mauai^emeat  Jt 
should  have  shown  a  profit    It  is  also  alleged 


that  the  oral  agreement  to  employ  plalntllt 
as  local  manager  was  fraudulently  made, 
without  any  Intention  on  the  part  of  either  of 
the  defendants  to  keep  or  perform  the  same, 
and  for  the  sole  purpose  it  procuring  the 
plaintiff  to  part  with  his  property  and  to 
drive  him  out  of  the  sheep  business.  It  la 
then  alleged  that  because  of  the  agreement 
to  make'  him  local  manager,  plaintiff  sold  hla 
real  estate  to  the  defendants  for  $5,000  less 
than  Its  real  value,  and  his  sheep  for  $1,200 
less  than  their  real  value;  that  if  plaintiff 
had  been  made  local  manager,  he  would  haw 
conducted  the  business  at  a  profit,  and  tbat 
his  profit  as  a  stockholder  thereof,  and  bis 
salary  and  living  expenses,  would  have 
amounted  to  $3,000  per  annum.  It  Is  then 
charged  that  by  reason  of  the  fraudulent 
acts  of  the  defendants  the  plaintiff  sold  his 
properly  at  much  less  than  Its  real  value; 
that  be  has  been  deprived  of  his  sheep  busi- 
ness, which  theretofore  had  returned  him  a 
profit  of  $2,600  per  year;  that  he  has  lost  bis 
position  as  receiver  of  the  land  oflice  and  his 
prospects  of  reappointment  to  tbat  oQlce.  It 
Is  also  alleged  that  defendants  went  into 
possession  of  the  property  sold  to  them  by 
the  plaintiff,  and  have  sold  and  otherwise 
disposed  of  a  large  amount  of  the  personal 
property.  The  complaint  concludes:  "And 
plaintiff  says  that  the  said  false  and  fraudu- 
lent conduct  and  promises  of  defendants,  and 
particularly  defendant  W.  Dixon  Ellis,  were 
calculated  to  and  did  deceive  the  plaintiff, 
and  that  by  reason  thereof  plaintiff  was  and 
Is  damaged  In  the  sum  of  $25,000,  no  part  of 
which  has  been  paid.  Wherefore,  plaintiff 
demands. Judgment,"  etc.  The  defendants  in- 
terposed a  demurrer,  which  was  sustained,' 
and  plaintiff,  electing  to  stand  vpon  his  com- 
plaint, suffered  Judgment  to  be  rendered  and 
enterM  against  hinr  and  appealed  to  this 
co^rt  .,  ■      ,  ,-.  V  " 

This  is  an  aotlon  for  damages  for  deceit^ 
predicated  upon  section  5072,  Refv.  Codes, 
which  provides  that,, "one  who  wUlfnlly  de- 
ceives sinother,  with  intent  to  induce  him  to 
alter  his  position  to  hiit  injury  or  risk,  U 
liable  for  any  damage  which  he  thereby  snf- 
fers,"  and  upon  subdivision  4, 1  5073,  which 
reads  as  follows :  "A  deceit,  within  the 
meaning  of  the  last  section,  is;  *  *  *  (-^ 
A  promise  made  without  any  Intention  of  per- 
forming It"  Thesa  Code  provisions  are  mere- 
ly declaratory  bf  rules  which  were  generally 
in  force  long  before  tbey  were  reduced  to 
the  form  of  statutes.  The  oontroversy  pre- 
cipitated by  this  appeal  is  whether  these  roles 
can  be  applied  to  th«  tacts  of  this  case.  If 
the  complaint  hsd  charged  that  the  defotd- 
ants  entered  into  the  written  contract  of 
April  17th  without'  aTiy  intention  of  perform- 
ing their  part  of  It,  or'  without  any  Intention 
on  their  part  of  performing  any  one  or  more 
of  the  provisions  therein  made  by  them  re- 
lating to  a  matferlal  matter,  then,  in  either  of 
these  events,  the  p^lntlB  would  show  hint- 
self  entitled  to  damages  for  the  deceit    Up- 
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on  thli  itroxxtsUIfm  t^nuthorltles-ace  gi^tu 
onlfonnly  agree<l.  But  there  is  not  any  aom-' 
plaint  made  here  that  defendants  hare  not 
fully  kept  and  performed  all  the  temia  of  the 
written  agreement  by  theni  to  be  kept  and 
p«rf4M-mecL  The  gist  Of'  the  cAiuplal&t  la  that 
they  have  not  kept  or  performed  the  oral 
ftgreement  to  employ  plaintiff  as  local  man- 
ageri  and  that  they  never  intended  to  keep 
tliat  a^eement  when  they  made  It  However, 
for  the  violation  of  that  promise  the  statute 
stands  as  an  insuperable  barrier  between 
plaintiff  and  any  recovery,  unless  the  prom- 
ise, to  employ  him  was  a  matter  col'liateral  to 
the  principal  agreement 

Sectton  78T8,  Rev.  Codes,  provides:  "^When 
the'  terms  of  an  agreement  have  been  reduc- 
ed to  writing  by  the  parties,  it  is  to  be  con- 
sidered as  containing  all  those  terms,  and 
't2ieref<H«  there  can  be  between  the  parties 
ahd  their  representatives,  or  successors'  In 
aiterest,  bo  evidence  of  the  terms  of  the 
{agreement  other  than  the  contents,  of  the 
writing,  except  in  the  following  cases:  (1) 
(Where  a  mlatake  or  Impenf action  of  the  writ- 
ing (8  put  In  Issue  by  the  pleadings.  (2) 
Where  the  validity  of  the  agreement  la  the 
fact  In  dispute,  •  •  •  '•  There  is  not  any 
attack  made  upon  the  validity  of  the  writ- 
ten agreeraort;  and,  since  U  appears  from 
tbe  complaint  that  at  the  time  the  plain- 
tiff signed  the  written  contract  upon  April 
17th  he  fully  tindexstood  and  appreciat- 
ed that  it  did  not  contain  any  provision 
for  his  employment  as  local  manager,  bnt 
nerertheless  voluntarily  signed  it,  he  will 
-sot  be  heard  to  say  now  that  such  writing 
does  not  contain  an  the  terms  of  the  agree- 
xaextX  tor  the  sale  of  his  real  and  personal 
property  In  Sweet  Grass  county,  and  he 
enuMt  bring  himself  within  either  of  the 
exceptions  noted  in  the  statute  tibove.  How- 
ever, the  wrlUng  of  April  17th,  only  su- 
perseded all  the  oral  negotiations  and  atipo- 
ICtlonS'  between  the  parties  so  <ar  as  such 
■negotlatlMis  and  stipulations  reUted  to  the 
matter  <tf  their  agreement  The  C!ode  so 
provides  In  unmistakable  terms:  '^he  ezeca- 
tton  of  «  contract  in  wtlting,  whether  the 
law  r^nlres  it  to  be  written  or  not,'  supers 
sedes  nil  the  oral  negotlatlona  or  stipulations 
cukcsralng  its  matter  wMoh  preceded  or  ac- 
companied the  execution  of  the  instrument" 
Sectloi;i  SdlA,  Rev.  Codes.  It  did  not  neces- 
sarily supersede  all  their  prior  or  contem- 
ponmeonB  negotiations;  and.  If  thedefend- 
«iitB  by 'f rand  or  deceit,  with  respect  to  some 
collateral  matter,  induced  the  plaintiff  to 
dtgn  the  writing!  then  he  might  be  heard' to 
complain.  ■   f    ■  ■ 

In  S6fta  T.  Brewer's  Refrigerating  0«.,  l«l 
U.  S.  510,  12  Sup.  Ct  46,  35  L.  Ed.  837,  the 
conrtsahi:  "Undoubtedly  the  existence  of  a 
separate  oral  agreement  as  to  any  matter  on 
which  a  written  contract  Is  Silent  and  which 
Is  not  Inconsistent  with  Its'  terms;  n)ay  be 
proven  by  parol,  If  under  the  circumstan- 
ces Of  the  particular  case  tt  may  properiy 


be  inferred  Qiat  the  jpartles  did  not  intend 
tjhe  written  paper  to  be  a  complete  and  final 
statement  of  the  whole  9f  the  transaction 
between  them.  But  such  an  agreement  must 
not  only  be  collateral,  but  must  relate. to 
a  subject  distinct  from  that  to  which  the 
written  C9nt;ract  applies;  that  is,  it  must 
not  he  so  closely  connected  with  the  princi- 
pal transaction  as  to  form  part  and  parcel 
of  it  And  when  the  writing  Itself  upon  Its 
face  Is  couched  in  such  terms  as  import  a 
con^plete  legal  obligation  without  ^ny  un- 
certainty as  to  the  object  or  extent  of  the 
engage«ient,  it  Is  conclusivdy  presumed  that 
the  wh<de  engagement  of  th?,  parties,  and 
the  extent  and  manner  of  their  undertaking, 
were  reduced  to  writing."  That  case  is  cited 
by  tlvis  comrt  in.Armington  sf.  Stelle,  27  Mont 
13,  69  Pac.  115.  94  Am.  St  Rep,  811,  where, 
after  reciting  .the  sectiqns  of  the  Code  above^ 
it  is  said:  "The  statutory  provisions,  cited 
are  but  declaratory  of  the  «ommon-law  rule 
(1  Oreenleaf  Bv,  |  275),  a^d  recognize  all 
the  exceptions  for  which  It  provides.  lAmong 
these: is  the  case  in  which  evidence  may  be 
received  of  the  existence  of  an  independent 
t>ral  agreement  not  Inconsistent  with  the 
stipnlatlona  of  the  written  ccmtract,  and  in 
zefqiect  of  which  the  writing  does  not  speak, 
but  not  to  contradict,  vary,  add  to,  or  quali- 
fy the. absolute  terms  of  the  written  contract 
III  sneh  a  case  the  indqiendent  oral  agree- 
uent  most  have  been  upon  some  collateral 
matter,  and  most  have  operated  as  an  in- 
ducement to  the  complaining  party  to  enter 
Into  tbe  agreement,  whereas  in  the  absence  of 
It  he  would  not  have  done  so.  To  deny  the 
admlssloa  of  evidence  in  ssch  a  case.  If  rel- 
evant t»  the-  lasnes  made  by  the.  pleadings, 
wonid  be  i»  allow  one  of  the  parties,  to  In- 
duce another  to  enter  into  the  engagem^t 
under  false  representations,  and -to  aid  him 
to  enforce  It  against  his  adversaiy  notwith- 
standing the  fraud  practiced  upon  him,  by 
holding  tat  ten  .him  thq.  frandvlent  in^nce- 
ment  'We  recognize  this  principle,  and  be- 
lieve It  to  be  In  full  accord,  not  only  with 
the  spirit  of  the  statute,  but  also  with  ad- 
judged pases  (fHtlng  authorities).  This  prin- 
ciple, however,  does  not  apply  to  a  case 
In  whlcU  the  oral  promise  itelates  directly  to 
the  subject  of  tiie' contract,  even  though  the 
claim  be  that  the  complaining '  party  sign- 
ed the  Instrument  upon  such  promiae." 

The  only  remaining  Inquiry,  then,  is:-  Was 
the  promise  to  employ  plaintiff  as  local  mana- 
ger one  of  the  essential  terms  of  the  otal 
contract  Itself,  or  was  it  only  a  collateral 
Hgreement '  made  by  the  defendants '  as  an 
inducement  to  the  plaintiff  to  dispose  of  his 
property?  This  Inquiry  is  fully  answered  by 
the  complaint,  which  alleges  that:  "It  waB 
distinctly  understood  between  this  plaintiff 
and  said  defendant  W.  DIxbn  Bills  that  the 
employment  and'  appointment  of  plaintiff  as 
mahager  of  the  business  and  properties  of 
said  defendant  Brlggs  Sn  Ellis  Company,  with 
'  head^arters  m  Sweet  -OnMi  county,  for  mch 
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time  tm  hia  health,  strenerth,  and  age  might 
permit  him  to  be  In  active  business,  at  a 
salary  of  |2,000  a  year  and  expenses,  and 
the  living  expenses  of  himself  and  wife,  was 
the  most  Important  condition  of  said  agree- 
ment, and  the  Inducement,  and  only  Induce- 
ment, to  plaintlfTs  entering  Into  snch  agree- 
ment, and,  without  such  agreement  for  the 
employment  of  plaintiff  as  manager  as  afore- 
said, Uiat  he  would  not  enter  Into  any  agree- 
ment for  the  sale  of  his  said  properties,  nor 
wo\ild  he  sell  the  same  to  said  defendants,' 
or  either  of  them."  While  It  is  here  said 
that  such  promise  of  employment  was  an 
Inducement  to  plaintiff  to  sell  his  property, 
tt  is  likewise  said  that  such  promise  was  "the 
most  important  condition  of  the  agreement," 
and  that  but  for  that  promise  the  plalntUf 
would  not  have  sold  his  properties  to  the 
defendants.  From  these  allegationB,  and 
others  in  the  complaint,  we  are  led  to  agree 
with  the  plaintiff  that  he  considered  the  oral 
promise  which  provided  for  his  employineat 
as  local  manager  as  the  most  important  pot^ 
tion  of  the  agreement;  or,  ae  was  taM  In 
Armlngton  v.  Stelle.  above.  It  was  of  the 
"very  essence  of  their  contract.  '  This  being 
80,  to  permit  the  plaintiff  to  assert  any  right 
under  that  promise  would  nnlllfy'the  stat- 
utes quoted  above: 

tJnfortmiately  for  plaintiff,  he  consented  to 
the  writing  of  April  17th,  which  ooatpletel)' 
superseded  the  prior  oral  ne^tlations,  inclnd- 
Ing  the  promise  to  employ  him,  and-  the  stat- 
utes of  this  state  now  forbid  blm.to  say  that 
there  ever  whs  any  oral  promise  for  Mb  em- 
ployment. In 'frankly  stadngi  all  the  facts 
ont  of  wb!«h  tills  controTeKt'i  uOMy  the 
plaintUr  has  successfully  pleaded  himself  om. 
of  court  His  complaint  dote  not  atate  any 
cause  of  actlbn. 

Tb«  judgment  la  affirmed. 

Affirmed.  i  .  . 

BRANTIiT,  a  X;  andSMHDH,  S^  concur. 


HlLt  T.  NELSON  COAL  OO. 
(Supreme  Court  of  Montana.     Nov.  12,  1009.) 

1.  Nbw  Triai.'({  114*>— Powna  ow.  Cou»t— i 
BvBgmvTED  Judge. 

A  party  has  no  absolute  right  to  have  his 
motion  for  a  new  trial  passed  upon  by  the  judge 
who  tried  the  cause,  and  a  aubatitnted  judge 
could  pass  upon  such  motion. 

[Eld.  Note.— For  other  cases,  tee  N«w  Trial, 
Cent.  Dig.  |  235;  Dec.  DigTn4.*] 

2.  JuDOCS  (f  25*)  —  Substituted  Judoxs  — 

POWEBB. 

A  substituted  judge  has  the  same  power.  In 
court  or  In  chambers,  as  the  judge  woo  called 
him. 

[EA.  Note.-^For  other  eases,  see  Judge%:Oent. 
Dig.  iS  99-106 ;  Dec.  Dig.  {  25.*] 

S;  JvnoBa  (t  SO*)—T>ia<iVAunoAnoii. 

A  Judge  should  perform  hia  official  duties 
regardless  of  his  personal  feelings  or  sentiments. 


and  should  not  refoae  to  aet  because  of  soch 
senthnentB,  unless  he  1(  in  fact  legally  disquali- 
fied. 

[Ed.  Note.^For  other  cases,  see  Judges,  Cent 
Dig.  i  180 ;  Dec.  Dig.  |  BQ.*] 

4.  Apfkaii    Aifn    EBBoa    ({   907*>— PassuMP- 

noNS— Facts  Not   Sbowit. 

The  trial  court  having  determined,  after 
entering  judgment,  that  be  was  disqualified  to 
hear  the  motion  Cor  new  trial,  it  will  be  assumed 
on  appeal  that  he  became  disqaaUfied  pf  Hing 
the  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8671 ;    Dec.  Dig.  |  907.*] 

5.  Masteb  ANn  Servant  (|  264*)— In/umes— 
Action— Pleadiko— Issues— PioMULQATioN 
or  Rules. 

In  a  coal  miner's  action  for  Injuries  caused 
by  blasting.  aUegations  of  the  complaint  that 
defendant  failed  to  promulgate  any  rules  for 
plaintiff's  protection  from  such  blasting  only 
raised  the  fissne  whetltcr  any  mles  were  in  force 
on  the  subject,  and  not  the  nature  and  Kope  of 
the  rules  which  plaintiil  daimed  should  have 
been  promulgated. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ft  861-876;    Dec  Dig.  f 

6.  MABrrEB  and  Sebtart  (|  289*>— Iwjtjbt  to 
Sebvamt  —  AcTioNB— Jimr  Qdestjom— Coh - 

TBIBUTOBT   NEOLIOBNCE. 

In  an  action  for  injuries  to  a  coal  miner  by 
blasting  into  a  passage  between  plaintiff's  room 
and  the  coal  ahead  of  the  adjoining  room  be- 
fore it  had.  been  driven  so  far  as  the  passage, 
after  plaintiff  bad  been  told  by  hia  foreman  that 
he  would  warn  him  when  the  passage  was  reach- 
ed by  the  other  miners  in  blasting,  whether 
plaintiff  was  negligent  htld  for  tlie  jurr* 

(Eid.  Note.— >For'  other  cases,  see  Master  and 
Servant,  Cent  Dig.  li  1089-1182;   Dec.  Dig.  f 

28a.»]       .  ,  , 

7.  Mabteb  and  Sebvart  ({  286*)— lMJTrHiB»-T- 
AcTioHB— JuBT  Question— Assumed  Risk. 

In  an  action  for  injuries  to  a  coal  miner 
by  blasting  into  a  passage  between  plaintiff's 
room  and  the  coal  knead  of  the  adjoinmg  room 
hefoie  that  room  had  been  driven  as  Car  as  the 
passage,  where  plaintiff  was  told  by  bis  foreman 
that  he  would  warn  him  when  the  passage  was 
reached  by  the  other  miners,  whether  plaintiff 
Icnew  and  appreciated  the  danger  of  his  posi- 
tion so  aa  te  assume  the  risk  keMfor  the  jaty. 

[E3d.  Note.-'-For  other  cases,  see  Manter  and 
Servant,  Cent  Dig.  U  1068-106S;  Dec.  Dig.  i 
288.*!    , 

8.  MAnns  AifB  SnvANV'd  189*)— ^V.icB.Puii- 

OUfAL." 
'  One  who  had  general  supervision  of  oper- 
ations in  the  part  of  the  coal  mine  where  plain- 
tiff worked,  and  gave  persanal  directiona  on  one 
shift  and  liad  a  tocemaa  on  the  other,  and  who 
had  hired  plaintiff  and  put  him.  to  work  in  the 
room,  where  he  was  injured,  was  his  Vice  prin- 
cipal. 

[Ed.  Note.— For  other  canes,  see  Master  and 
Servant.  Cent  Dig.  ft  427-436^  487-448;  Dec 
Dig.  f  189.* 

For  oliier  definitions^  see  Words  and  Phrases, 
vol.  8,  pp.  7313-7316,  7827.] 

OL  .MaBTBB  iiND  SntVANT  <{  190*>— IlMUBIES— 
,  HASTBB'B  KNOWLBDOB  of  DaNOXB— KNOWb- 

EDOE  or  Fobeuan. 

A  foreman  who  had  supervision  of  the  oper- 
ations in  the  part  of  a  coal  mine  in  which  plain- 
tiff was  injuied  was  cliargeable  with  knowledge 
of  how  far  an  adjoining  room,  with  the  ccmLI 
ahead  of  which  plaintilTs  room  was  connected 
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with  a  paaaace,  li»d  b«en  driven,  and  bow  l^ng 
U  would  take  to  drive  it  to  the  passage. 

[Ed.  Note.— For  other  cases,  see  M'aster  and 
Senant,  Cent.  Dlj.  H  449-474;  Dec.  Dig.  { 
I'JO.*] 

10.  Master  .\nd  Servant  (|  280*)— iNJtmnss 
—Actions— SiTJTioiEKoT  of  Bvidemck. 

In  an  action  for  injuries  to  a  coal  miner 
by  blasting  into  a  passage  between  plaintiff's 
room  and  the  coal  ahead  of  the  adjoining  room 
before  it  had  been  driven  ao  far  as  the  passage, 
evidence  held  to  show  that  defendant's  foreman 
told  plaintiff  he  would  notify  him  before  the  pas- 
sage was  blasted  through,  so  that  he  could  seek 
a  safe  place,  and  that  he  need  not  fear  injury 
by  continnittg  to  work  antil  notified. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  U  eSl-dSQ;  Dec  Dig.  i 
280.*] 

11.  Master  and  Servant  (I  190*)— Peixow 
Servants. 

A  coal  mine  foreman  who  hired  the  miner* 
and  had  charge  of  the  opeorations  had  authority 
to  make  any  reasonable  promise  to  induce  a 
miner  to  remain  at  work,  so  that.  In  promising 
a  miner  that  he  would  warn  him  when  work- 
men driving  an  adjoining  room  were  abont  to 
blaat  through  an  aic  passage  between  it  and 
plaintiff's  room,  anch  foreman  was  not  a  fellow 
aen'ant  of  the  miner. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f|  449-474;    Dec.  Dig.  | 

iao.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2716-2730;    vol.  8.  p.  76C2.] 

12.  Mabtsb  aso  Servani  .(|  118*)— Masieb's 
Liability  —  rAiLURE'  to  Furnish  Safe 
Place  to  Work. 

Where  plaintiff,  wirose  room  Was  connected 
by  a  passage  with  the  coal  ahead  of  an  adjoin- 
ing loom  which  wa?  being  driven,  had  no  knowl- 
edge of  the  operations  in  the  adjoining  room, 
and  the  miners  driving  it  under  the  employer's 
directien  blasted  through  the  air  passage  and  in- 
jured -plaintiff,  tbf  master  would  be  liable  for 
failure  to  exercise  ordinal^  care  to  furnish  a 
safe  place  of  work,  regardless  of  assurances  b," 
plaintiff's  foreman  that  it  was  safe. 

[Ed.  Note.— For  other  ctises,  see  Master  and 
Servant,  Cent.  Dig.  IS  177-2W:  Dec.  Dig.  | 
118.*J 

IS.  Master  and  Servant  (gf  101, 102*)— Mas- 
ter's lOABiiJTir— Safe  Place  or  Work- 
Servant's  Knowledge  of  Danoer. 

The'  fact  that  h  M^rvant  had  some  knowl- 
edge of  conditions  which  resulted  in  his  injur>' 
did  not  affect  the  master's  duty  to  furnish  a  saff 
place  of  work,  but  only  went  to  the  questions 
of  contributoi7  negligence  and  assumption  of 
risk  in  working  thereni.    ' 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Dec.  Dig.  H  101,  102.*] 

14.  Master  and  Servant  (|  276*)— Intcrms 
—Actions— SuFFiciicNcy  of  Eviddnce. 
In  an  action  for  iujuries  to  a  coal  miner 
by  blasting  Into  a  passage  between  plaintiff's 
room  and  the  coal  ahead  of  the  adjoining  room 
before  it  bad  been  driven  so  far  as  the  passage, 
evidence  held  to  sustain  a  verdict  for  plaintiff. 

(Ed.  Note. — For  other  rases,  see  Master  and 
Servant,  Cent  Dig.  ig  950-9S2,  954,  959,  970, 
"""     *" •     •  276.*' 
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Appeal  ttora  District  Court,  Cascade  Coun- 
ty;  J.  B.  Brlckson,  Judge. 

Action  by  John  Hill  against  the  Nelson  Coal 
Company.  From  a  Judgment  for  plaintiff 
and  an  order  denying  a  motion  for  a  new 
trial,   defendant  appeals.     Afilrmed. 


SaoBom  Cooper,  W.  6.  Domilng,  and  Sam 
Stephenson,  for  appellant.  W.  F.  O'Leary 
and  A.  O.  Gk>rmley^  for  respondent. 

SMITH,  J.  (This  Is  an  action  brought  to 
recover  damages  on  account  of  personal  In- 
Jiurles  received  by  the  plaintiff  while  In  the 
employ  of  the  defendant  as  a  minor  at  its 
coal  mine  in  the  vicinity  of  Sand  Coulee, 
Mont  It  appears  from  the  evidence:  That 
plaintiff  was  working  as  a  pick  miner  In  one. 
of  several  long  parallel  rooms  of  the  mine. 
That  tbje  room  in  which  he  was  had  been 
advanced  a  considerable  distance  further 
than  the  adjoining  room.  Ttiat  a  waU  of 
coal  about  16  feet  wide  was  left  between 
the  rooms,  and,  in  order  to  properly  ventilate 
the  mine,  It  was  necessary  to  cut  passages 
through  this  wall  from  one  room  to  the  oth- 
er. One  such  passage  bad  been  cut,  and, 
about  50  feet  in  advance  of  this  passage,  an- 
other had  been  driven  into  the  wall  of  the 
room  la  which  plaintiff  waS/  engaged,  in 
order  to  oonnect  with  the  adjoining  room, 
when  the  latter  had  been  advanced  sufficient- 
ly to  meet  It;  but  at  the  time  plaintiff  went 
to  work  a  few  days  before  he  was  injured 
the  operations  in  the  adjoining  room  had  nov 
reach^  that  point,  and  couseQuently  this 
latter  was  called  the  blind  passage  or  cross- 
cut Subsequently  the  miners  in  the.adJoiQ't 
Ing  room  reached  a  point  opposite  this  so- 
called  blind  erosH-put,  and  in  blasting,, in  the 
course  of  their  work,  drove  through  ipto  tt^ 
same,  thereby,  severely  and  permanently  -in-: 
jurUig  the  plaintiff.  There  was  some,  con-, 
fllct  In  the  testimony  as  to  where  ^lalntld^ 
was  at  the  time  of  his  Injury.  Be  tesUQe^ 
that  he  was  stapdlng  aj^ngside  of  his  oar, 
shoveling  coal,;  and  was  three  feet  beyond 
the  blind  cross-cut,  toward  the  face  |Of  the 
room.'  The  defendant  sought  to  prove  that 
he  was  in  the  blind  croas-cut 

The  complal^at,  after  setting  forth  that  it 
was  the  duty  of  the  defendant,  to  use  ^rdi-, 
nary  care  to  provide  and  maintain  for  plain- 
tiff a  reasonably  safe  placp  In  wlilch  to  pw- 
form  his  worlc>  alleges, .  Inter  alia:  "The 
plaintiff  should  have  been  notified  before  any 
blasting  was  done  in  said  adjacent  room,  and 
thereby  bave  enabled  hUn  to  secure  a  place 
of  safety  and  protect  himself  from  danger; 
that  defendant's  foreman.  Jack  Pearce,  prom- 
ised to  notify  .plalntlfT  before  any  blasting, 
but  defendant  failed  to  notify  plaintiff  of  the 
same  after  having  promised  to  do  ao,  and 
failed  to  make  or  promulgate  any  rules  or 
regulations  for  .the  protection  of  the  plain- 
tiff from  the  danger  of  such  blasting."  The 
defendant  pleaded  sole  negligence,  contrib- 
utory negligence,  and  assumption  of  risk  on 
plaintlfTs  part  and,  also  that  plaintiff's  In- 
jury was  occasioned  and  contributed  to  by 
the  negligence  of  a  fellow  servant  'Vbe  trial 
resulted  In  a  general  verdict  In  favor  of  th* 
plaintiff,  and  the  following  special  findings: 
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"Interrogatory  N^.  1.  '(vas  plalntliDC  In  i:he 
cross-cut  at  the  time  the  blast  which  Injured 
him  went  off?    Answer:  No. 

"Interrogatory  No.  2.  .  Did  Jack  Pesrce,._at 
any  time  before  plaintiff  was  Injured;  prom- 
ise plaintiff  that  he,  Pearce,  would  notify 
plaintiff  before  blasting  was  done  by  the 
miners  worlilng  In  the  adjoining  room?  An- 
swer:  Yes. 

"Interrogatory  No.  8.  Did  the  defendant, 
at  the  time  plaintiff  was  Injured,  have  In 
existence  rules  regulating  the  time  when 
blasting  sbonld  be  done  in  its  mine  by  the 
pick  miners?     Answer:    No.*' 

After  judgment  entered  upon  the'  verdict, 
defendant  moved  for  a  new  trial.  This  mo- 
tion coining  on  regularly  to  be  heard,  the 
Honorable  J.  B.  Leslie,  jQdge  of  the  Eighth 
judicial  district,  before  whom-  the  cause  was 
tried,  announced  that  he  deemed  himself  dis- 
qnalified  to  hear  It,  and  therefore,  oyer  de- 
fendant's objection,  called  in  the  Honorable 
John  E.  Ericltson,  judge  of  the  Eleventh  Ju- 
dicial district,  who  overruled  the  same. 
From  the  judgment  and  the  order  denying  a 
new  trial,  appeals  are  perfected. 

1.  We  think  there  Is  no  merit  in  defend- 
ant's contention  that  the  action  of  Judge  Les- 
lie In  calling  lit  Judge  Erickson  was  error. 
In  this  state  a  party  has  no  absolnte  right 
to  bare  his  motion  foi  a  new  trial  passed 
upon  by  the  Judge  who  tried  the'  cause. 
State  er  rel.  Carleton  v.  District  C!ourt,  33 
Mont  138,  82  Pac.  789.  And  t&e  judge  tailed 
in  has  the  same  power  in  court  or  chambers 
ta  the  Judge  who  called  bhn.  Farleigb  v. 
Kelly,  24  Mont  369,  62  Pac.  495,  885.  We 
have  no  doubt  that  this  power  Inclndes  the 
right  to  pass  upon  a  motion  for  a  Hew  trial. 
If '  Itl  the  duty  of  a  judge  to  perform  tils  of- 
ficial functions  regardless  of  his  personal 
f'eellngs  or  sentiments,  and  no  judge  should 
refuse  to  act  unless  he  is  tn  fact  disqualified ;' 
but.  Judge  Leslie  having  held  that  he  was 
dlsqnalifled,  we  shall  assume  that  he  became 
so  pending  the  motion  for  a  neW  trial. 
There  are  certdln  tontlngencles,  which,  when 
they  exist  or  arise,  disqualify  a  judge,  Ipso 
facto,  from  sitting  or  acting  In  any  action  op 
proceeding.    Rev.  Codes,  {  6315. 

2.  Plaintiff  testified  that  the  def ehdant  had 
no  rules  regulating  the  time  when  pick'  min- 
ers should  blast,  and  that  these  miners  fired 
shots  whenever  they  needed  coal.  The  tes- 
timony on  the  part  of  the  defense  tended 
to  show  that  the  rule  of  the  compttny  was 
that  shots  should  be  fired  "twice  a  day,  to 
wit,  at  the  noon  hour  and  at  quitting  time ; 
but  there  were,  in  fact,  fr^uent  Infractions 
of  this  rule,  which  those  In  charge  of  the 
mine  attempted  to  correct  Pearce,  the  super- 
intendent, testified:  "They  wonld  only  shoot, 
to  my  knowledge,  at  other  times  In  6&se 
there  was  a  miss-shot,  oi*  a  shot  didn't  throw' 
any  coa)."  Mr.  Nelson,  the  vice  president 
and  general  manager  of  the  defendant  com- 
ixtny,  testified:  ','We  authorized  Air.  Pearce 
to  make  a  rule  permitting  the  pick  miners 


to  shoot  twice  a  day,  a<  boon  and  at  quit- 
ting time  The  objection  to  the  pick  miners 
firing  whenever  they  want  to  Is  that  it  wonld 
make  so  much  smoke  in  the  room  that  we 
wonld  always  have  the  main  entrance  full 
of  gas  and  smoke,  and  that  wonld  not  only 
interfere  with  the  men,  but  with  die  mules 
and  horses."  Appellant  contends  that  the 
case  should  not  have  been,  as  in  fact  it  was, 
submitted  to  the  Jury  "iq>on  the  proposition 
that  defendant  failed  to  make  and  promul- 
gate rules  or .  regulations  for  the  protection 
of  the  plaintiff  from  the  danger  of  blasting" ; 
and  It  is  argued  In  the  brief:  "There  is  no 
suggestion  of  what  rule  could  have  been 
adopted  that  was  not  adopted  that  would 
have  resulted  in  preventing  this  accident  No 
one  had  nndertaken  to  testify  of  any  rules 
in  force  in  other  mines  that  were  not  in 
force  in  this  mine."  The  case  of  Mitchell 
v.  Boston  &  Mont  Con.  C.  &  S.  Min.  Co.,  37 
Mont  575,  97  Pa&  1033,  is  relied  on  to  sup- 
port this  contention.  In  that  case  It  was 
held,  in  effect,  that,  where  plaintiff  failed  to 
introduce  testimony. as  to  what  rules  should 
have  been  promulgated  by  the  defendant  com- 
pany, he  could  not  rely  for  recovery  on  an 
allegation  of  negligence  in  that  regard.  Here 
the  allegation  in  the  complaint  regarding  the 
absence  of  rules  is  very  general,  but  there 
was  no  objection  to  the  pleading  on  that  ac- 
count and  the  testimony  relating  to  rules, 
the  substance  of  which  has  just  been  recited, 
was  introduced  without  objection.  There 
was  no  question  as  to  the  nature  or  scope  of 
the  rules  which  idaintiff  contended  should 
have  been  made  and  promulgated.  The  only 
issue  on  that  subject  was  whether  or  not  any- 
such  rules  were  in  force.  Defendant  con- 
tended and  aought  to  prove  the  affirmative, 
and  the  plalntME  assumed  the  negative  side 
of  the  question.  The  jury  answered  tn  favor 
of  the  plaintiff. 

3.  But  it  is  urgefl  plaintiff  was  an  expert- 
enoed  miner,  who  fully  understood  and  ap- 
preciated the  danger  of  working  withont 
rules,  If  there  were  none,  and  therefore  h« 
assumed  the  risk.  We  cannot  agree  with 
this.  And  here  it  may.be  remarked  that  th' 
reoord  seems  to  disclose  that  plaintiff  anc 
many  of  his  witnesses  were  ignorant  foreign- 
ers, little  able  to  express  themselves  tn  the 
English  language,  some  of  them  testifying 
through  an  Interpreter.  He  testified.  In  sub- 
stance, that  he  had  never  been  In  the  adjoin- 
ing room,  and 'did  not  know  exactly  where 
the  blasting  was  being  done ;  that  he  could 
not  tell  how  close  the  men  In  that  room  were 
to  the  blind  cross-cut  "The  foreman  tell 
that  he  measure  it,  and  I  didn't  measure  it. 
I  didn't  know -what  day  those  men  would 
get  to  the  Wind  cross-cut  I  had  no  way  of 
telling.  When  Jack  Pearce  promised  to  noti- 
fy me  'before  they  blasted,  I  believed  hhn  and 
depended  upon  him.  I  was  hurt  dn  Novem- 
ber 2Gtb.  On  the  2Stb  Jack  Pearce  came  In 
where  I  was  working,  rs^js:  'Jack  Pearce. 
I  am  afraid  to  stay  Jier&    I  heard  yesterday 
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and  It  minted  pnttr  laurd.  Bftbeen  prettj' 
doae  to  tb9  srow-catv  Pefirae  aald:  'Dpn't 
be  afraid,  Joto,  I  -will  take  tbe  cliaacea.  Be- 
fore them  MlowB  i^aatr:  I  wlU  come  and  tell 
you.'  Oa  the  24t&  I  iieard  them  blasting 
pr^ty  bard  la  there.  I  hear  them  blast  once. 
after  Jack  Pearce  told  me  that  That  was 
oa  the  anine  day  I  was  hurt,  between  IQ  and 
11  o'clock.  I  was  In  the  entry  of  my  room, 
valting  for  drivers.  Jack  JPearce  did  not 
oome  and  tell  me  anything  about  them  blast- 
ing th«L  I  didn't  see  him  aXtw  I  bad  the. 
conTersatlon  with  bim  on  the  asth.;  I  knew 
when  they  came  to  the  dosed:  aros»-cut  they 
would  -shoot '  through  there."  On  cross-ex- 
amination the  plaintiff  was  asked:  "Didn't 
yon  think  it  was  strange  that  Jack  Pearce 
didn't  came  and  tell  yoo2"  His  answer  was : 
"Welli  wbat  I  lieat  and  another  gang  was 
working  another, way,  and  I  brieve  he  gave, 
orders  what  worked  oa  mine  side  on  No.  5, 
same  side  my  room  be^  I  tbonght  he  give 
orders  to  them  fellowa  to  come  and  see  and 
look  at  It  when  they  blast)  and  be  would 
come  and  tell  me^  and  anoitber  gang  was 
there  to  blast  thwe  thai."  Under  the  elr- 
comstanoes  disclosed  by  this  testimony,  we 
are  of  opinion  that  the  plaintiff  cannot  be 
held  to  have  known,  appreciated,  and  assum- 
ed the  risk  Inddmt  to  the  situation  in  which 
he  found  himself  If  Pearce  was  authorized 
to  bind  the  defendant  company  by  the  assur- 
ances given  to  him.  This  latter  question  we 
ghall  hereafter  determine. 

But  It  is  contended  that  plaintiff  had  no 
right  to.  rely  upon  Pearce's  promise  for  so 
long  a  time  without  Investigation.  The  jury, 
however,  may  have  been  of  opinion  from  his 
testimony  that  he  believed  some  of  the  blasts 
were  being  fired  on  tb«  opposite  side  9f  the 
adjoining  room ;  that  th^  only  blast  be  heard 
lifter  his  conversation  with  Pearce  was  when 
b9  was  in  tbe  entry,  over  100  feet  away  from 
the  aitxanoe.io.th»  blind  cross-cut >-  and  tbat 
Pearce's  statement  to  him  justified  him  in 
beUevlpg  that  be  would  be  notified  of  any 
blasts  which  were  to  be  fired  close  enough 
to  tbft  blind  croes.cut  to  teai^ei  bis  position 
In  tbe  other  room  a  dangerous  one.. 

4  Again,  H  is  contended  that  the  circum- 
stances detailed  by  the  plaintiff  show  contrlb- 
qtory  negligence  on  bis  part  But  we  think 
it  was  for  tbe  jury,  to  determine  whether, 
In  view  of  all  those  surrounding  facts  and 
circumstances,  he  knew  and  appreciated  the 
danger  of  his  position  at  tbe  time  be  was 
injured,  and  was  guilty  qf  contributory  negli- 
gence or. assumed  the  risk.  Stephens  v.  £3- 
ilott  36  Mont  92.  92  Pac.  4S;  Forquer  v. 
Slater  Brick  Co.,  37  Mont  426,  97  Pac.  843; 
Hardesty  v.  Largey  Lumber  Co.,  34  Mont 
161,  86  Pac.  29;  Holllngsworthv.  Davis-Daly 
Estates  C  Co..  38  Mont  143,  99. Pac.  142. 

5.  It  will  readily  be  seen  that  the  most  im- 
portant question  involved  In  tbe  appeal  is 
whether  the  defendant  was  bound  by  the  ac- 
tions and  prooiises  of  Pearce.  and,  if  so,  to 
what  extent    Pearce  himself  testified:    "I 


had  goperal  supervision  ocC  tbe  woiklngs  tbvn, 
and  on  one  shift  I  w^s  out  giving  dlreetlons 
and  seeing  about  everything,  and  on  the  other 
shift  I  bad  a  foreman.  I  gave  the  ordei% 
and  I  hired  John  Hill,  and  put  ]iim  to  work. 
I  showed  him  room  Mo.  2  (Q,  and  told  him 
to  go  to  work  there.^"  Under  these  drctmi- 
stances,  we  have  no  doubt  that  Pearce  was 
the  vice  prlndpal  of  the  defendant  corpora- 
tion. See  Kelley  v.  Fourth  of  July  Min. 
Co.,  16  Mont  484,  41  Pac.  273 ;  Allen  v.  Bell, 
32  Mont.  69,  79  Paa  S82.  But  the  a;)peUant' 
In  tbMt  connection  urges  this  proposition  upon 
us:  That,  notwithstanding  he  was  a  vice 
prlndpal,  in  undertaking  to  warn  the  plain- 
tiff, he  acted  simply  as  a  fellow  servant  In 
the  case  of  Mcl^aine  v.  Bead  ft  Dowst  Co.* 
71  N.  H.  294,  62  AtL  045,  58  U  B.  A.  462, 
93  Am.  fit  Rep,  522.  dted  by  tbe  appellant, 
tbe  facts  were  these :  Plaintiff  was  employed 
by  the  defendant  company  af  a  laborer,  level- 
ing and  tamping  the  earth  in  a  trench.  The 
earth  was  dumped  into  the  trench  by  car 
loads,  and  tbe  practice  was  for  the  boss  of 
tbe  gang  to  warn  the  men  In  the  trench 
when  a  load  w^  to  be  dumped.  This  boss  or 
foreman  was  In  charge  of  the  whole  gang  of 
teamsters  and  laborers  who  were  employed 
in  filling  tbe  trench,  and  plaintiff  had  known 
him  as  a  foreman  all  sumnxer.  When  tbe 
plaintiff  was  set  to  work,  tbe  foreman  said:- 
'Ton  go  down  to  work  there.  I  will  take  care 
of  you  fellows."  The  foreman  did  thereafter 
give  the  warning  both  before  and  after  tbe 
acddent  At  the  time  of  tbe  accident,  how- 
ever, no  warning  was  given,  and  In  conse- 
quence of  the  omission  plaintiff  failed  to  no- 
tice tbe  falling  load  of  earth  and  stones,  and. 
was.  Injured  thereby.  Plaintiff  could  not  see 
tbe  load  from  the  trendi  where  be  was  work- 
ing, and  .relied  .upon  the  warning.  At  tbe. 
trial  a  nonsuit  was  prdered,  and.  this  order' 
was  affirmed  on  appeal.  The  court  held  that 
tbe  place  was  not  a  permanent  location  pre- 
pared by  the  master  for  tbe  work,  but'wasj 
made  and  changed  by  the  work  tbe  servants! 
were  doing,  and  that  It  was  not  the  duty  as 
to  the  place  Itself  that  was  In  question,  biit 
the  questloi^  was  as  to  tbe  extent  of  the  duty, 
of  tbe  master  to  guard  tbe  servants  from  dan- 
gers arising  ip  th^  course  of  the  work  from 
tbe  work  itself.  In '  this  regard,  the  case 
probably  differs  from  tbe  one  at  bar.  But  tbe 
New  Hampshire  court  appears,  also,  to  hold 
that,  as  tbe  only  duty  devolving  upon  tbe. 
defendant  If  any  duty  at  all  rested  upon  It 
was  to  use  reasonable  care  to  sdect  some 
competent  person  to  give  warning,  if  warning 
was  necessary,  and  the  selection  having  been 
made,  to  wit  the. foreman,  acting  for  the 
company,  having  selected  himself,  a  compe- 
tent person,  in  this  latter  capadty  he  was. 
a  fellow  servant,  and  not  a  vice  principal, 
and  the  company  was  not  responsible  for  his 
failure  to  give  warning.  There  is  a  very  able 
and  exhaustive  dissenting  opinion  by  Mr. 
Justice  Remlck.  Without  attempting  further 
to  distinguish  the  New  Hampshire  case^  and 


Digitized  by 


Google 


B80 


XM  ^A'CmO  BEPOBT&K 


aiont; 


nrlthont  otber  comment  thereon,  Bare  to  say 
that  It  app^irs  to  be  an  extreme  cage,  vre 
shall  proceed  to  give  our  views  In  relation  to 
the  effect  of  the  testimony  In  this  case. 

Room  No.  6,  where  plaintiff  was  engaged, 
was  in  Itself  in  no  sense  unsafe.  But  the  de- 
fendant was  engaged  in  operations  in  the  ad- 
joining room  of  a  nature  which  placed  the 
plaintiff  in  a  situation  where  he  apprehended 
an  approaching  danger,  and  such  danger  was, 
in  fact,  approaching  and  becoming  more  im- 
minent each  day.  Upon  being  visited  by 
Pearce,  the  man  who  had  full  control  of  the 
mine,  with  all  the  actual  and  incidental 
power  and  authority  necessary  to  successful- 
ly operate  the  same,  the  man  wh»  hired  him, 
directed  him  what  work  to  '  perform,  and 
where  to  perform  it,  and  who  had  the  power 
to  discharge  him  if  he  refused  to  work  in  the 
place  designated,  he.  In  effect,  said:  "I  am 
afraid  to  longer  work  here.  The  Wasting  in 
the  next  room  is  becoming  louder,  and  I  fear 
a  shot  will  break  through  the  blind  cross-cut 
and  injure  me."  At  this  time  plaintiff  had  no 
knowledge  of  physical  conditions  in  the  ad- 
joining room,  and  did  not  know  how  soon  the 
workmen  there  would  reach  the  end  of  the 
cross-cut.  Pearce,  representing  the  company, 
was  chargeable  with  the  knowledge  of,  and 
did  In  fact  know,  how  far  the  work  in  the  ad- 
joining room  bad  advanced,  and  bow  long 
it  would  take  to  reach  a  given  point.  The 
work  In  that  room  was  a  part  of  the  general 
operations  of  the  mine,  of  which  be  had  full 
charge,  with  plenary  authority  to  direct  the 
employes  and  prosecute  the  work  of  extract- 
ing coal.  He  informed  the  plaintiff  that  he 
need  have  no  feat ;  that  he  would  notify  him 
In  time  so  that  he  might  take  a  place  of 
safety  before  the  blind  cross-cut  was  blasted 
ttirougta.  This  is  the  only  reasonable  inter- 
pretation of  his  words,  and  we  think  plaintiff 
bad  the  undoubted  right  to  so  construe  them 
and  to  rely  upon  them.  Pearce  neglected  to 
keep  his  promise,  and  as  a  direct  consequence 
thereof  plaintiff  was  severely  injured.  Plain- 
tiff was  also  engaged  In  the  necessary  virork 
of  mining  coal,  and  Pearce  Induced  him,  by 
his  promise,  to  continue  in  that 'work.  It 
was  a  part  of  Pearce's  duty  to  hire  men  for 
the  purpose  of  operating  the  mine,  and  we 
have  no  doubt  that  as  an  ^cident  to  that 
duty  be  bad  authority  to  induce  them  to  con- 
tinue at  work  by  any  reasonable  promise 
which  he  might  make,  and  that  in  so  promis- 
ing he  represented  the  defendant  company 
and  bound  it  He  was  in  no  sense  a  fellow 
■ervant  of  the  plaintiff  In  so  doing. 

We  think  the  case  of  Bradley  v.  New  York 
Central  R.  Co.,  62  N.  Y.  99,  is  In  point.  In 
that  case  It  appeared  that  the  defendant's 
foreman  or  trackmaster  induced  the  plaintiff 
to  engage  in  the  work  of  clearing  snow  from 
the  defendant's  railway  tracks  during  a  heavy 
snowstorm,  by  proulslug,  in  addition  to  mon- 
ey compensation,  that  be,  the  foreman,  would 
notify  plaintiff  of  the  approach  of  any  train ; 
the  latter  being  a  farmer  and  Ignorant  of  the 


time  at  which  trabiB  would  pa8&  Vhe  fore- 
man neglected  to  notify  the  plaintiff,  and  b« 
was  injured.  Sfir.  Jtistice  EV>lger,  writing  the 
opinion  of  the  conrt,  said:  "Aa  tlie  necesaity 
for  the  work  to  be  done  existed,  as  it  was 
a  work  which  It  was  the  duty  of  the  foreman 
to  have  done,  as  the  plaintiff  was  the  only 
one  whom  he  could  procure  to  do  it,  It  teemm 
that  it  was  an  incident  to  bis  duty  to  have 
the  work  done  and  to  his  general  anthorlty  to 
use  the  necessary-  and  proper  means  therefor 
to  make  the  agreement  with  the  plaintiff; 
not  only  for  tiie  compensation  for  his  labor, 
bat  for  his  protection  from  danger.  It  la 
quite  apparent  from  the  facts  •  «  *  that 
there  was  need  for  being  on  the  lookout  for 
coming  trains,  and  that  the  care  of  being  on 
the  lookout  would  interfere  with  the  steady 
,and  ctmstant  progress  of  die  work  under- 
taken. It  was  not  nnreasonable,  then,  for  the 
foreman  to  take  upon  himself  the  duty  of 
warning  the  plaintiff  of  the  craning  of  the 
trains,  for  which  from  bis  experience  upon 
the  track  and  ids  knowledge  of  the  time- 
table, and  of  all  the  usual  signs  of  approach 
and  passage  of  trains,  he  was  much  the  bet- 
ter fitted;  nor  was  it  unreasonable  for  the 
plaintiff  to  rely  upon  the  greater  knowledge 
and  judgment  of  the  foreman  in  this  reeqiect, 
and  upon  his  present  ability  to  do  it,  by  rea- 
son of  his  freedom  from  other  occupation.  It 
seems  to  me  that  Oie  engagement  of  the  fore- 
man with  the  plaintiff  was,  from  the  necessity 
for  it  and  from  its  reasonableness,  one  which 
was  within  the  scope  of  his  general  authority, 
as  a  natural  means  of  fulfilling  the  important 
duty  with  which  he  was  charged.  As  the  en- 
gagement was  binding  upon  the  defendant,  I 
think  that  the  plaintiff  bad  a  right  to  rely 
upon  It,  and  that  be  was  not  required  by  bis 
duty  to  the  defendant  to  be  on  the  lookout  for 
the  coming  of  their  trains.  •  •  •  He  had 
engaged  with  the  defendant  for  another  to 
look  and  listen  for  bim,  who  was  better  fitted 
for  the  task,  and  he  bad  a  right  to  go  on 
without  apprehension  with  tbe  labor  he  bad 
bargained  to  do." 

In  the  case  of  KeDey  t.  Fourth  of  July 
Min.  Co.,'  SQ^ra,  it  at^ieared,  among  other 
things,  that  a  stuU  was  placed  in  a  mine, 
under  direction  of  the  foreman.  After  it 
was  put  in  the  foreman  examined  It  Before 
putting  in  tbe  stull,  the  dirt  and  sand  were 
dropping  from  the  roof.  Plaintiff  called  the 
attention  of  the  foreman  to  this,  and  asked 
that  it  be  timbered.  He  asked  the  foreman  if 
It  was  safe,  and  tbe  foreman  replied  that  It 
"was  perfectly  safe,  and  when  it  needed 
timbering  be  would  attend  to  it"  naintMT 
took  bis  assurance,  and  had  no  apprehension 
of  danger  whatever.  Plaintiff  was  injnred  by 
the  falling  of  the  roof.  This  court  said: 
"Plaintiff  was  employed  •  •  •  in  runninc 
a  tunnel  in  defendant's  mine.  He  was  dolna 
this  work  under  the  immediate  supervision 
and  direction  of  John  Sheehan,  the  foreman 
and  manager  of  the  mine.  •  •  •  Plaintiff 
was  not  engaged  la  creating  a  place,  oa  bla 
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own  Jadgment,  and  at  his  own  risk.  He  as- 
sumed the  risks  naturally  attendant  upon 
driving  the  tunnel.  It  was  tbe  duty  of  de- 
fendant to  keep  tbat  part  of  the  tunnel  or 
place  already  created  safe  by  whatever  rea- 
sonable means  were  necessary.  •  •  • 
Plaintiff  did  not  assume  the  risk  of  defend- 
ant's failure  to  keep  that  part  of  the  tunnel 
or  place  already  created  reasonably  safe  and 
secure.  •  ♦  •  He  did  not  ♦••  as- 
sume the  risk  of  the  failure  of  the  defendant 
to  take  such  reasonable  precautions  as  were 
requisite  to  prevent  the  caving  and  falling 
of  the  roof  of  that  part  of  the  tnnnel  already 
created  ux>on  him  while  engaged  in  his  work. 
*  •  •  We  think  it  clearly  appears  that 
Sheehan  was  the  vice  principal  of  the  defend- 
ant corporation.  He  employed  and  dis- 
charged the  employes.  He  supplied  the  mine 
with  materials  and  implements  for  its  develop- 
ment. He  had  full  control  of  the  property, 
the  employes,  tools,  materials,  and  complete 
charge  of  the  management  and  development 
of  the  mine." 

In  the  case  of  Allen  v.  Bell,  supra,  this 
court  said:  "One  Blair  was  In  the  Im- 
mediate charge  of  the  mine,  and  plalntUf 
was  a  miner  working  at  the  bottom  of  the 
shaft  when  a  blast  was  exploded,  causing  the 
Injury  complained  of.  •  •  •  Upon  the 
facts  there  is  no  doubt  that  Blair  was  a  vlce- 
prlnclpal.  •  •  ♦  A  master  Is  not  Justified 
In  neglecting  to  give  Information  known  to 
him,  or  with  the  knowledge  of  which  he  Is 
charged,  regarding  concealed  danger.  Much 
less  (is  he  Justified)  in  giving  false  informa- 
tion regarding  any  danger.  When  Blair  or- 
dered Allen  to  depart  from  the  custom  of 
searching  for  and  blasting  missed  boles  and 
directed  him  to  leave  the  missed  hole,  and 
said  that  he  (Blair)  would  see  that  It  was  set 
off  when  the  next  round  was  blasted,  he  took 
upon  himself  the  duty  of  seeing  that  this  was 
done,  for  he  knew  that  Allen  relied  upon 
that  statement  »  •  •  tJnder  th^e  facts, 
Allen  was  not  negligent  In  relying  upon  the 
information  given  him  by  Blair,  nor  did  he 
violate  any  duty  or  subject  himself  to  the 
charge  of  carelessness  by  obeying  the  orders 
of  his  superior."  While  these  two  Montana 
cases  are  not  directly  in  point  on  the  last 
question  raised  by  the  appellant,  they  seirve 
to  show  that  a  principal  has  'been  held  bound 
by  the  reasonable  promises  and  assurances  of 
his  agent  made  in  the  course  of  the  general 
carrying  out  of  a  plan  of  operations  of  which 
the  latter  is  in  full  charge  and  control. 

The  case  of  Westville  Coal  Co.  v.  Schwarte, 
177  111.  272,  62  N.  E.  276,  seems  to  bear  upon 
the  question  we  are  considering.  It  appeared 
In  that  case  tbat  Schwartz  was  running  an 
electric  coal  cutting  machine  In  the  defend- 
ant's mine.  It  was  his  dnty  to  see  that  the 
vibrations  of  the  machine  did  not  cause  the 
roof  of  the  mine  to  become  loose  and  danger- 
ous. On  the  night  of  his  injury  he  was  at- 
tempting to  make  a  record  nm  with  the  ma- 
chine, and  the  foreman.  In  view  ot  tbat  fact, 
KM  P.-66 


told  him  he  need  not  look  after  the  roof,  bnt 
that  he,  the  foreman,  would  do  sa  Plaintiff 
was  Injured  by  a  rock  which  was  Jarred  from 
the  roof  by  the  machine.  The  court  said: 
"There  ia  no  dispute  •  •  •  that.  In  the 
absence  of  the  alleged  agreement  by  the  fore- 
man, the  duty  which  was  neglected  on  this 
occasion  was  the  duty  of  the  plaintiff  himself, 
and  not  of  his  employer,  the  defendant.  On 
the  other  hand,  it  was  within  the  scope  of  the 
foreman's  authority  to  assume,  on  behalf  of 
defendant,  for  tbat  occasion,  the  duty  of  look- 
ing after  the  roof  while  the  men  gave  their 
undivided  attention  to  making  the  highest 
possible  speed  with  the  machine."  This  may 
also  be  an  extreme  case. 

The  report  of  the  case  of  Morbach  ▼.  Min- 
ing Co.,  63  Kan.  731,  37  Fac.  122,  shows  tbat 
the  plaintiff,  who  had  no  knowledge  of  the 
condition  of  a  shaft  in  a  coal  mine  in  which 
he  was  directed  to  work,  asked  the  superin- 
tendent what  its  condition  was.  The  l&tbee 
replied:  "It  is  all  right,  nice  and  safe."  The 
court  said:  "The  injury  was  caused  by  the 
fault  or  negligence  of  the  superintendent  of 
tlie  mining  company  having  charge  of  the 
coal  shaft  Such  officer  or  agent  was  the 
substitute  for  the  master — ^the  corporation. 
The  company  was  liable  for  Ills  acts  or  neg- 
ligence." see,  also,  Taylor  v.  Star  Coal  Co., 
110  Iowa,  40,  81  S.  W.  240. 

Perhaps  the  soundest  reason  for  the  result 
reached  in  this  case  Is  to  be  predicated  upon 
the  proposition  that  the  defendant  failed  to 
exercise  ordinary  care  In  furnishing  to  the 
plaintiff  a  reasonably  safe  place  to  work,  re- 
gardless of  any  promise  or  assurance  on  the 
part  of  Pearce.  If  the  testimony  disclosed 
that  plaintiff  had  no  knowledge  of  the  oper- 
ations in  the  adjoining  room,  and  the  miners 
there  had  under  defendant's  direction,  and, 
under  the  physical  conditions  shown  to  have 
existed,  so  prosecuted  the  work  as  to  break 
through  the  wall  and  Injure  him,  he  would 
undoubtedly  have  a  cause  of  action.  Kelley 
V.  Gable  Co.,  7  Mont  70,  14  Pac.  633;  Berg 
v.  Boston  &  Mont.  Con.  C.  &  S.  Min.  Co.,  12 
Mont  212,  29  Pac.  545.  The  fact  that  he  had 
some  knowledge  of  conditions  Is  pertinent  on- 
ly to  the  questions  of  contributory  negligence 
and  assumption  of  risk.  Mr.  Thompson,  in 
bis  Commentaries  on  the  Law  of  Negligence. 
i  4664,  says:  "It  may  be  collected  from  the 
almost  unanimous  current  of  Judicial  author- 
ity that  if  the  servant  complains  of  or  di- 
rects attention  to  a  defect  or  danger  in  the 
place  where  he  Is  required  to  work,  •  •  • 
and  thereupon  the  master,  or  his  representa- 
tive, assures  him  tbat  he  can  proceed  with- 
out danger,  and  requests  or  commands  htm 
to  continue  his  work,  the  servant  will  not  as 
matter  of  law  be  put  In  the  position  of  hav- 
ing accepted  the  risk  or  of  having  been  guilty 
of  contributory  negligence  because  of  rely- 
ing upon  the  presumably  superior  knowledge 
of  his  master  or  of  his  master's  representa- 
tive, and  continuing  the  work."  Let  us  sup- 
pose that  Pearce,  Instead  of  undertaking  to 


Digitized  by 


Google 


■SfSi 


vH'i^cmm  aaspoBUXBu 


(pr. 


iiiotif y  plaintiff,  had  pi-ohilfedd  to  hav^  ia'  bulk- 
•heafl  placed  In  tbe  blind  cross-cut  before  the 
miners  In  the  adjointng  room  shoold  reaeh  a 
point  opposite  thei-eto;  and  had  failed  to  do 
•BO.  We  cannot  doubt  thnt  in  such  event  the 
plaintiff,  relying  upon  the  promlee,  In  the 
light  of  the  Other  testimony,  would  have 
made  out  a  case  sufllclent  to  submit  to  a  ju- 
ry. The  authorities  are  legion  to  support  this 
Alew.  1  Liibatt  on  Master  &  Servant,  I  418, 
and  note,  26  ("yc.  1209.  And  we  see  no  differ- 
ence In  principle  between  such  case  and  tbe 
one  at  bar. 

6.  It  Is  earnestly  ccintended  that  the  evi- 
dence is  insufficient  to  sustain  the  verdict; 
that  not  only  the  evidence  of  the  defendant's 
witnesses,  but  the  physical  conditions  in  the 
mine,  show  that  plaintlfTs  statements  as  to 
how  his  injuries  were  received  cannot  be  true. 
We  have  read  the  testimony,  however,  and 
conclude  that  the  verdict  and  special  findings 
nre  substantially  supported.  If  the  jury 
'credited  the  plaintitrs  testimony,  as  they  evi- 
dently did,  he  was  entitled  to  recover. 

Some  criticism  Is  made  of  certain  Instmo- 
tlons,  bat  we  think  the  foregoing  discussion 
disposes  of  all  questions  rulsed.  We  have. not 
attempted  to  follow  appellant's  dpectflcatlons 
of  error  or  the  order  of  counsel's  argument, 
■but,  in  tbe  general  consideration  which  we 
have  given  to  the  case,  tt  la  believed  that  we 
have  disposed  of  every  point  raised  by  coun- 
sel. 

The  judgment  and  order  appealed  from  are 
affirmed. 

Affirmed. 

BBANTLY,  C.  J.,  and  HOLLOWAY,  J. 
concur. 


STATE  V.   EJMMON'S. 
(Supreme  Court  of  Oregon.    Nov.  15,  1909.) 

1.  INTOXICATINO    LlQtrORS    (|    ]5«*)— UWLAW- 

rcL  Oirr— Intent  to  .Bvadb  Locai,  Option 
••  Law. 

Under  the  local  optioa  law  (Laws  1905.  p. 
48,  c.  2,  Jt  151.  making  subject  to  prosecution 
any  i)erson  who  shall  'sell,  exchange,  oi"  give 
away,  with  tbe  purpose  of  evading  that  law.  in- 
toxicating liquor,  an  intent  to  evade  the  law  is 
an  essential  ingredient  in.  case  of  a  gift  of  in- 
toxicating liquor. 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
LiquoiE,  Cent.  Dig.  ft  155:   Dec.  Dig.  i  150.»] 

2.  iNTOxtCATiNO  Liquors  (§  215«)  —  Indict- 
MBNT— Form  of  Aixbgation. 

An  allegation  that  accused  In  one  transac- 
tion did  "sell,  barter,  and  give  away  intoxica- 
ting liquor"  is  sanctioned  by  the  rules  of  crim- 
inal pleading  as  to  the  statement  of  a  statutory 
offense;  and  an  averment  in  that  form  is  per- 
missible. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  258 ;   Dec.  Dig.  i  215.»] 

3.  Intoxicating  Liquors  (|  203*)  —  Indict- 
ment—Sufticienct. 

An  averment  in  an  indictment  for  viola- 
tion of  the  local  option  law  of  an  intention  to 
evade  "the  order  of  prohibition  duly  made  and 


entered  in  the "ciWirty  cbtjrt"  is  laot  lantaraonnt 
to. an  aUegstion  of  a  disposal  of  intoxicating 
liquor  with  the  purpose  of  evading  tbe  local  op- 
tion law,  since  the  order  evidencing  the  applica- 
tion of  that  law  to  a  particular  territory  can- 
not be  classed  as  the  law  itself,  and  the  indict- 
ment is  fatally  defective  ander  Oonst  art  1, 
g  11,  and  B.  &  C.  Comp.  |  1306,  passed  in  pui^ 
suance  thereof,  requiring  an  indictment  to  be 
direct  and  certain  as  regards  the  crime  charged 
and  the  particular  circumstances  thereof. 

{Ed.  Note.— For  dther  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  226 ;  Dec  Dig.  f  20i>.»J 

Appeal  from  Otrcnit  Court,  Wallowa  C>>iin- 
ty;  J.  W.  Knowles,  Jnd^ 

AL  Emmons  was  convlctad  of  violating  the 
local  cation  law,  and  be  appeals.  Beversed 
and  remanded. 

Danl^  Boyd,  for  appellant.  P.  8.  tvanhoe, 
Dlst.  Atty.,  and  A.  M.  Crawford,  Atty.  Gen.. 
for  the  State. 

MOORE,  C.  J.  The  defendant  was  convict- 
ed of  the  crime  of  selling  alcoholic  drinks  in 
violation  of  the  provisions  of  the  local  option 
law,  and  appeals  from  the  Judgment  which 
followed ;  his  cbunsel  contending  that  an  er- 
ror was  committed  In  overruling  a  demurrer 
to  the  indictment,  based  on  the  ground,  inter 
alia,  that  the  facts  stated  therein  did  not 
constitute  a  crime. 

The  formal  parts  df  the  charge  are  as  fol- 
lows: "The  said  Al.  Emmons  did  on  the  20tli 
day  of  December,  1908,  in  the  county  of  Wal- 
lowa and  state  of  Oregon,  then  and  there  be- 
ing, wrongfully  and  unlawfully  sell,  barter, 
and  give  away  to  one  Guy  Harris  intoxicating 
liquors,  to  wit,  one  pint  of  Intoxicating  liq- 
uor, with  Intention  to  evade,  and  contrary  to 
the  provisions  of,  an  order  of  problbitlon, 
duly  made  and  entered  by  the  county  court  of 
Wallowa  county,  state  of  Oregon,  on  the  X5th 
day  of  June,  A.  I).  1906,  which  said,  order 
then  and  there  prohibited  the  sale  of  Intoxi- 
cating liquors  Jii  the  whole  of  said  county, 
and  which  said  order  ever  aince  has  been  and 
still  Is  In  force  and  efCect  in  the  whole  of 
said  county ;  and  aU  contrary  to  the  statutes 
In  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Oregon." 
•hie  local  option  law  prescribes  the  method  of 
'securing  Its  adoption  In  a  county,  In  a  subdi- 
vlplon  thereof,  or  in  a  precinct  therein,  and 
provides  that  at  the  time  the  enactment  be- 
comes operative  "any  person  who  shall  there- 
after, within  the  prescribed  bounds  of  prohi- 
bition, sell,  exchange,  or  give  away,  with  a 
purpose  of  evading  the  provisions  of  this  law, 
any  intoxicating  liquors  whatsoever,  or  In 
any  way  violate  the  provisions  of  this  law. 
shall  be  subject  to  prosecution,"  etc.  Laws 
Or.  1005,  p.  48,  c.  2,  §  15.  Although  the  lan- 
guage last  quoted  Is  somewhat  doubtful,  a 
fair  construction  thereof  leads  to  the  conclu- 
sion that  an  intent  to  evade  the  provisions  of 
the  local  option  law  is  an  ingredient  of  tite 
crime  in  the  case  of  a  gift  of  Intoxicating  liq- 
uor, and  that  In  all  other  instances  a  purpose 
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at  tmOtng  the  pnvtBtcfbS  «t  M^  'Uw  in'  not 
enentlal  to  a  oonvlctloa  tor  a  violation  tbere- 
oL  It  may  be  considered  In  wme  sections  of 
tko  state  to  be  a  moral  wMKtg  for  a  persoa 
within  the  prescribed  hounds  of  prohibition 
to  glTe  an  aoanalntanee  a  drink  of  intozlda- 
ting  liquor,  or  to  lorlte  him  to  the  home  of 
sncb  person  where  wine  or  beer  is  served, 
but  It  Is  not  believed  that  in  the  language  of 
oar  Btatnte  such  gifts  of  alcobollc  drinks  were 
Intended  to  be  Interdicted  by  the  local  op- 
tion law;  Black,  Intoz.  Llq.  I  407.  Where, 
however,  an  article  of  trivial  value  is  sold 
for  a  sam  of  money  equal  to  that  usually  re- 
ceived for  a  glass  or  a  bottle  of  IntaxicatlnK 
Uqnor,  and  such  drink  is  also  supiriled  to  tbe 
purchaser  as  a  part  of  the  transaction,  onder 
the  pretense  of  a  donation,  or  any  ottier  eub-- 
terfuge^  the  simulated  gift  is  equivalent  to 
a  sale  and  clearly  made  "w^th  «  purpose  of 
evading  the  provlBlona  of  this,  law,"  and  there* 
fore  violative  thereof.  United  States  r. 
Dodge,  Deady,  186,  188,  Fed.  Caa.  No.  14,97^ 
Under  the  provisions  of  section  16  of  the  lo- 
cal option  law,  when  a  person  Is  charged 
with  the  crime  of  giving  away  Intoxicating 
liquor  within  tbe  bounds  of  prohibition,  the 
indictment  must  aver  that,  such  donation  was 
made  "with  a  purpose  of  evading  the  provl- 
Blona of  this  law,"  as  adopted  and  in  force 
■t  the  time  of  such  gift.  In  a  county.  In  a 
Bobdivlsion  thereof,  or  la  a  precinct  therein, 
and,  this,  being  so,  it  remains  to  be  seen 
whether  or  not  the  formal  accusation  in  the 
case  at  bar  Is  sufficient  In  this  respect  The 
fmdamental  law  of  the  state  enacts  that  in 
aU  criminal  .prosecutions .  the  accused  shall 
hare  tbe  right  to  demand  the  nature  and 
canse  of  tbe  accusation  against  him.  Clonst. 
Or.  art  1.  i  11.  The  statute  passed  In  purso- 
anos  of  such  requirement  provides  that  the 
indlotment  mqet  be  direct  and  certain. as  it 
regards  the  crime  charged,  and  the  particu- 
lar drijumBtances  thereof,  when  they  are 
necessary  to  constitute  a  complete  offtinsa. 
B.  *  0.  Comp.  1 1306. 

.  A  text-wflter  In  speaking,  of  a  f oqnal  accu- 
qatioBf  sun:  "An  indVctment  for  an  offense 
agalnrt  a  statute  must  by  the  ancient  rules 
cC  pleading  with  precision  and  certainty 
charge  the  defendant  to  have,  committed,  or 
omitted  the  acts,  under  the  drciimstanoes  and 
with  the  intent  mentioned  in  the  statute; 
and,  if  any  of  these  ingredients  be  omitted, 
the  defendant  may  demur  and  move  in  ar- 
rest .of  Judgment  or  bring  a  writ  of  error. 
raie  defect  will  not  be  aided  by  verdict  nor 
be  cured  by  the  formal. conclusion  that  the 
defendant's  acts  are  contra  formam  statutL" 
Se^  Stat  4t  C!onat  Law,  11|6.  In  State  tl 
Malloy,  U  N.  3.  Law,  410^  413,  Mr.  Justice 
Scuddsr,  referring  to  tbe  laxvuage  last  ad- 
duced, says:  "This  ip  btft  a  repetition  and 
summary  of  what  will  be  found  in  all  the 
books" ;  citing'  many,  authorities.  So»  too, 
la  State  v.  Freeman,  6  Blackf.  (Ind.)  248,  in  a 


pioBOeution'  for  inaa^^fnliy'  selUng  q^irlhibmi 
liquors,  it  was  held  that  when  an  evil  in- 
tent accpmpanylng  an  act  is  made  by  statute  . 
necessary  to  oonstltnte  the  commission  of 
snCh  a  crime,  the  Intent  must  be  all^e^  In 
the  indictment  and  proved  as  stated.  The 
local  option  law,  it  is  true,  is  in  tbe  nature 
of  an  enabling  act  authorising  the  qnalifled 
electors  of  a  certain  territory,  by  a  majority 
vote  in  favor  of  prohibition,  cast  at  an  elec- 
tion duly  called  and  held  for  that  purpose,  to 
appropriate  the  provision  of  the  act*4»  suOh 
locality  and  to  make  it  effective  therein,  wMch 
fhct  Is  evldraced  by  the  order  of  the  4!0unty 
court  declaring  the  result  of  muA  vote  and 
absolutely  ^Ndablting  th0  sale  of  iat<»dcatMis 
liquors  within  the  prescribed  limits,  which 
order  Is  made  prima  facie  evidence  of  tbe 
regularity  of  tbe  proceedings.  Section  10 
of  the  local  option  law. 

It  is  difficult  to  understand  how  a  person 
in  one  dl^Kwal  of  alcoholic  beverage  could 
"sell,  barter,  and  give  away  •  •  •  intox- 
icating liquors" :  but  es  the  rules  of  criminal 
pleading  adopted  in  this  state  sanction  such 
practice  in  the  statement  of  a  statutory  of- 
fense, the  averment  In  that  form  was  permis- 
sible: State  T.  Carr,  6  Or.  188, 184;  State  r. 
Bergman,  6  Or.  841,  844;  State  v.  Dale,  8  Or. 
229,  281 ;  State  v.  Bnmphrey^  43  Or.  44,  47, 
70Fac.824.  As  the  local  option  statute  make* 
the  giving  away  of  intoxicating  Uaaon>>  "with 
a  purpose  of  evading  the  provisions  of  this 
law"  an  offense,  an  averment  of  an  inten- 
tion to  evade  "the  order  of  prohibition  duly , 
made  an4,  ^tered,,hy  the  county  court  of 
Wallowa  County,"  etc  la  not  tantamount  to 
an  allegation  of  a  dlaposal  ct  such  alcoiholic 
beverages  with  a  purpose  of  evading  the  pro- 
visions of  the  local  option  law,  for  the  order 
evidencing  the  appl^atlon  of  the  law  to  a 
particular  territory  cannot  be  classed  as  tbe 
law  itself,  and,.such  being  the  case,  an  error 
was  oommittad  in  overruling  the  demurrer. 

The  Judgment  is  therefore  reversed,  and 
the  canse  remanded  for  tbe  purpose  of  Initl- 
atlBC  «  new  trial. 

fKOr.  D 
HA  WES  V.  BLTTMBBB. 
(Supreme  Court  of  Oregon.    Nov.  IS,  lOOft.) 

1.  NSOMOKNCK  (I  lOO*)— COHTWBUTOBT  NEQ- 

UQXNcB— WnxFOi.  Act. 

When  deftndaars  coDdaet  resulting  ta  an 
Injury  la  willful,  it  is  no  longer  negligence,  and 
henoe  the  defense  of  coatribntory  negUgeace  can- 
not arise:  sach  defenae  beirig  only  applicable 
where  negligence  is  charged  against  defendant 

[nd.  'Note.-'-For  other  eases,  aea  NegligeaeSk 
Chat  Dig;  I  85|   Dae.  Dig.  I  lOa* 

>F«or  other  definitiona,  see  Words  and  Phiaaeak 
VOL  Qb  pp.  474S-4763:   vol.  8,  pp.  772&-'rr31.] 

2.  TovTBi  (f  18*)— Wuxnui  Aox— DKSTByczion . 

or   PBOPEBTT. 

Plaintiff  waa  traveling  with  a  horae  and 
buggy  over  a  toad  whidi  paaeed  through  a 'Bate 
near  defendant's  house.  As  fdalntiS  approached 
tbe  gatft.  he  advanoed  to  o^en  it  whfi^  defeDdant 


Digitized  by 


Google 


88ii 


104  PAOIFICiBSPOBTSIR. 


fOc 


stood  In  the  gateway.    An  alteicatlon  snaneJb 

In  which  defendant  struck  plaintiff,  when  the 
horse  which  had  been  left  unli  itched  became 
friebtened.  ran  awa7,  fell  over  a  cliff,  and  was 
killed,  and  the  bnggy  and  hameis  serioasly  dam- 
aged. Beld,  that  plaintiff  was  under  no  obliga- 
tion to  provide  against  a  probable  assault,  and 
hence  his  fiillure  to  tie  the  horse  before  engaging 
in  the  altercation  will  not  avoid  defendant's  lia- 
bility for  the  loss  sustained. 

[Ed.  Note.— For  other  cases,  a«e  Torts,  Cent 
Dig.  §  25;   Dec  Dig.  8  18.*] 

Appeal  from  drcolt  Court,  Umatilla  Coon- 
ty;    H.  J.  Bean,  Judge. 

ActioQ  by  J.  A.  HawkB  against  A.  W. 
Slnsber.  Judgment  for  plalntiflC,  and  de- 
fendant appeals.    Affirmed. 

Tlila  Is  an  action  to  recover  damages  lV>r 
the  value  of  plalntlfTs  driving  hor*  killed 
In  a  runaway,  and  for  the  destruction  of  his 
buggy  and  harness.  On  March  6,  1908, 
plaintiff  was  driving  from  his  residence  in 
Umatilla  connty  to  NoUn,  where  he  was 
teaching  school.  The  road  whlcb  he  and 
others  were  accustomed  to  travel  passed 
over  or  along  the  defendant's  premises  and 
through  a  gate  near  defendant's  house.  On 
the  morning  of  that  day  plaintiff  approached 
the  gate  from  the  south,  got  out  of  the 
buggy,  and  advanced  to  open  the  gate,  which 
swings  to  the  north.  Defendant  approached 
from  the  north  and  stood  in  the  gateway. 
Some  'words  passed  between  them  about 
plaintiff  neglecting  or  refusing  to  dose  the 
gate  after  passing  through  It  An  alterca-' 
tton  followed,  during  which  the  horse  be* 
cime  frightened,  ran  away,  fell  over  ft  cliff, 
and  was  killed,  and  the  buggy  afnd  hnrtiees 
were  serlonsly  damaged.  Plaintiff  allegesr' 
that  at  that  time  and  placfe  defendant  xi^rong-' 
fully  aiid  unlawfully  assa'Alted  and  stmck 
him  upon  the  face  and  liead,  causing  him 
to  fall  to  the  ground ;  that  at  the  time  of 
the  assault  plaintiff  was  standing  in  the 
road  beside  his  horse,  which  was  hitched  to 
a  buggy;  that  defendant's  striking  plain- 
tiff and  the  lattet's  falling  caused  the  horse 
to  become  frightened,  and  became  of  the 
assault  plaintiff  was  unable  to  IibMl  the 
horse;  tiutt  it  ran  away  and  fell  over  a 
cliff,  reanlting  in  the  death  of  the  horse, 
and  the  destmctlen  of  the  buggy.  Defend- 
ant by  bis  answer  denies  the  material  aver- 
ments of  the  complaint,  and  affirmatively  al- 
leges that  at  the  time  mentioned  in  the 
complaint  plaintiff  appeared  to  become  very 
angry  and  excited  and  left  his  horse  and 
buggy  on  the  outside  of  the  gate,  an^,  with- 
out tyinj!  (»  securing  the  horse  in  any  man- 
ner, removed  bis  overcoat  and  coat,  placed 
them  in  the  buggy,  came  within  the  inclosare 
to  where  defendant  was  standing,  and  in  « 
violent  and  threatening  manner  attempted  to 
strike  and  assault  defendant;  that,  to  ward 
off  the  assault,  defendant  struck  plaintiff  and 
knocked  him  down ;  that  at  the  time  of  the 
assault  plaintiff  was  some  30  or  40  feet 
distant  ftom  where  his  horse  was  atandlng, 


which,  iwt.bfliac  tied  or  secared  in  any  man- 
ner, walked  away,  drawing  the  buggy;  and 
that  any  damage  occurring  to  the  horse  or 
bnggy  or  harneas  was  yrboilij  due  to  the 
fault  and  negligence  of  the  plaintiff  in  leav- 
ing the  horse  .untied  and  going  away  some 
distance  to  engage  In  the  dispute  and  alter- 
cation with  defendant,  and  not  to  any  act 
of  the  defendant.  The  reply  denies  plaintiff 
was  in  any  manner  negligent  and  afflrma- 
tlvely  alleges  that  he  used  due  diligence  in 
managing  and  caring  for  the  horse  at  th« 
time  defendant  strnck  plaintiff.  Upon  these 
Issues  the  case  was  tried,  and  the  respective 
parties  offered  evidence  tending  in  sonke 
degree  to  support  their  respective  allegations. 
The  Jury  returned  a  verdict  for  i^alntiff  on 
which  Judgment  was  entered,  and  from  wtaich 
defendant  has  appealed. 

J.  H.  Raley  (Raley  ft  Raley,  <m  the  brief), 
for  appellant  J.  C.  Winter  (Winter  ft  Low- 
ea,  on  the  brief),  for  respondent 

8LATBR,  J.  (after  stating  the  facts  as 
above).  The  principal  error  •  complained  of 
is  the  giving  of  the  following  Instruction: 
"If  the  defendant  wrongfully  and  unlawful- 
ly assaulted  the  plaintiff  and  struck  the 
plaintiff,  and  thereby  frightened  plalntlfTs 
b6rse,  and  as  a  result  thereof  plaintlirs 
hterse  rtn  away  with  plaintifTs  buggy  and 
harness,  causing  the  injury  to  said  horse 
and  buggy  and  harness,  or  either  of  them,- 
ttien  the  defendant  is  liable  In  damage  to 
tike  plaintiff."  And  the  refusal  to"  ^e  this: 
"1'  instruct  you  that  the  doctrine  of  com- 
parative negMgence  does  not  apply  In  this 
stute,  and,  W  the  plaintiff  Is  entllled  to  re- 
cover, It  most  be  for  the  negligttice  of  th« 
defendant  without  contributory  negllgtace 
on  his  own  part  If,  therefore^  yon  And 
from  the  evidence'  In  this  case  that  the  plain- 
tiff neglected  to  use  ordinary  care  and  pm- 
dence  to '  prevent  the  horse  from  running 
away,  t^hlcb  resulted  In  the  tajuty  complain- 
ed' of,  then  he  cannot  recover  In  this  case." 
Another  requested  Instmctlon,  anijetantlally 
of  the  «ame  import  as  the  above,  l>nt  stated' 
'In  somewhat  different  language,  was  also' 
refused,  as  well  as  a  request  that  the  court 
give  "a  general  Instruction  on  contribotory 
negligence."  It  Is  contended  by  the  defted- 
ant  that,  although  be  may  have  done  an 
act  In  violation  of  law  by  committing  a 
wrongful  assauli!  upon  plaintiff,  yet  that 
would  not  deprive  him  of  his  right  to  al- 
lege and  prove  contributory  negligence  on 
the  part  of  plaintiff  whereby  he  suffered' 
damage  to  bis  personal  profperty.  The  com- 
plaint does  not  charge  that  tiie  damages 
claimed  by  plaintiff  arose  from  any  negli- 
gence of  defendant,  but  from  an  Intentional 
and  unlawful  assault  upon  him.  In  order 
to  constitute  contributory  negligence  on  the 
part  of  the  plaintiff,  there  must  be  negli- 
gence charged  against  the  defendant    An  as- 
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8an1t  and  battety  la  not  negligencei  The 
former  Is  Intentional,  willful ;  the  latter  Is 
nnlntentlonal.  Rtiter  v.  Foy,  48  Iowa,  182. 
When  the  defendant's  conduct  Is  willful,  It 
Is  no  longer  negligence,  and,  when  the  in- 
jury sustained  is  the  result  of  the  wanton 
and  willful  act  of  the  defendant,  the  defense 
of  the  plaintiff's  contributory  negligence  can- 
not arise.  Beach  on  Contributory  Negligence 
(2d  Ed.)  I  64 ;  29  Cye  500.  It  seems  to  be 
admitted  by  defendant's  counsel  that  the 
above  rule  would  bt  applicable  If  the  plalm 
tiff  were  seeking  damage  for  Injury  to  hid 
person  arising  from  such  an  assault,  but 
It  is  contended  that  in  the  present  case  the 
damages  claimed  are  not  to  the  person  of 
plaintiff  but  to  his  property,  and  that  there 
Is  no  allegation  or  proof  that  the  defendant 
willfully  assantted  the  plalntlfl  for  the  pur- 
pose of  creatingr  the  damage  complained  of. 
The  rule  appears  to  .be  that:  "Where  the 
act  or  omission  complained  of  was  not  prima 
facie  actionable,  because  indifferent  in  it- 
self, the  intoit  with  which  It  was  done  be^ 
comes  material,  and  requires,  as  do  all  sub- 
stantive matters  of  tact,  «  specific  allegation 
thereof ;  but  where  the  act  occasioning  dam- 
age Is  itself  unlawful,  without  any  other  ex- 
trinsic circumstances,  the  intent  <rf  the  wrong- 
doer is  immaterial,  and  no  allegation  there- 
of Is  neeessary."  21  Pi.  &  Pr..  918.  "The  au- 
thor, of  a  willful  tort  Is  rflsponsibld  for  the 
direct  agd  Immediate  consequences  thiereoA 
whether  or  not  they  may-  be  r«gard^  a^ 
natural  or  probable,  or  whether  th«y  might 
have  been  contemplated, '  foreseen,  or  expect- 
ed, or  not."  8  A.  ft  S}.^ncy.  Law  (2d  Bd.) 
5S8.  For  example,, one  whO:  threw  a  stream 
of  water,  from  a  boee  upon, a  team  ot  horses 
hitched  in  front  of  his  premises,  frlghten-i 
Ing  the  horses  sotbat  they  ran  away  and 
collided  with  another  team,  wa«  held  Uabls 
In  damages  for  the  Injories  resulting  from 
the  collision.  Forney  v.  Ctoldmacher,  i75  Mo. 
113,  42  Am.  Bep.  88&  And,  where  tbe  de- 
fmdant  wrongfully,  struck  the  plalntllTs 
horaea  attached  to  a  sleteb,  canslng  them  to 
rim  so  as  to  throw  off  tibe  load  «C  wood  .oa 
the  sleigh,  and  break  the  harness^  faewas 
held  liable  for  the  labor  and  trouble  of  re- 
loading the  wood,  the  4)«lay  of  getting  to 
market  or  place  of  devtination,  the  time  lost 
and  expense  incurred  in  making  repairs  to 
the  harness  and  sleigh,  and  ,the  injury  done 
to  tbe  horses  by  creating  In  them  a  vlcloas 
habit  of  running  away.  Oleson  v.  Brown, 
41  Wis.  418.  So,  also,  where  a  railroad  com- 
pany ran  its  train  of  cars  over  a  hose  which 
had  been  laid  across  its  line  of  road  to  ex- 
tinguish a  flre  in  a  building,  and  it  was 
shown  that  the  building  was  destroyed  by 
flre  as  a  consequence  of.  a  lack  of  water  re- 
sulting from  the  severance  of  the  hose,  it 
was  held  that,  as  tbe  act  of  the  corporation 
was  the  cause  of  the  destruction  of  the 
building,  the  conQ)any  was  liabie.    Metallic 


Coinpressten  Casting  Co.  ▼.  Bltchburg  R.  Co.; 
109  Mass.  277,  12  Am.  Rep.  689. 

In  the  case  in  hand,  tbe  evidence  of  both 
parties  shows  that  up  to  the  time  of  the 
altercation  the  plaintiff  wiui  in  personal 
charge  and  control  of  the  horse.  He  was 
under  no  legal  obligation  or  duty  to  an- 
ticipate that  defendant  would  violate  the 
law  by  assaulting  him,  or  to  make  provision 
against  possible  results  of  a  probable  assault 
any  more  than  he  would  be  required  to 
avoid  tbe  same  by  retreating  or  otherwise. 
Steinmeta  ▼.  Kelly,  72  Ind.  442,  87  Am.  Rep. 
170.  The  whole  question  tlien  was  involved 
in  the  issue  whether  the  horse  became  fright- 
ened because  of  the  assault,  and  succeeded 
In  getting  away  because  plaintiff  was  pre- 
vented thereby  from  personally  controlling 
blm.  This  was  fairly  presented  to  the  jury 
by  the  instruction  given. 

Finding  no  error  in  the  record,  the  Jodg- 
meat  is  affirmed. 


PAtFXi  et  al.  r.  PAUL  «t  uz. 

(Saprenw  Conrt  of  Oregon.    Nov.  16,  1900.) 

DKcns  ($  211*)— VAUDirr-— Dhdot!  IttnASesaa 

■  — IBVIDENCK. 

Evidence  held  to  show  that  an  agreement 
Between  a  father  and  son  for  support  of  the 
father,  embracing'  a  deed  from  the  father  to 
the  ibn,  was  largely,,  if  not  wholly,  at  the 
father's  own  suggestion,  and  that  no  persuasion 
or  undue  influence  was  used  by  the  son  to  in- 
iiice  him  to  execute  it> 

[Eid.  Note.— For  other  cases;  tee  DeMs,  Dee, 
Dig.  {  211.*]  : 

Appeal  from  Circuit  Court,  Linn  Coantr; 
William  Galloway,  Judge. 

Action '  by  Q.  M.  Paul  and  others  against 
W.  8.  Paul  and  wife.  Decree  for  plaintiffs, 
and  defendants  appeal.  Reversed  and  ren- 
dered. 

This  la  a  snit  |i>roiight  by  plaintiffs  against 
defendants  to  set  aside  certafn-  conyeyancen 
made  by  W.  A.  Paul,  now  deceased,  t»  de- 
fendant W.  S.  Paul;  and  to  cancel  a  certain 
agreement  made  between  said  deceased  dur- 
ing his  lifetime  and  W.  S.  PauL  Plaintiffs 
are  legal  heirs  of  W.  A.  Paul,  and  defoid- 
ant  W.  S.  Paul  is  also  a  son  of  W.  A.  Paul. 

The  complaint  charges  subfitantially  that 
In  the  year  1902  W.  A.  Paul  was  the  owner 
of  a  farm  in  Linn  county,  consisting  of  448 
acres  of  land;  that  at  that  time  be  was 
about  77  years  old,  feeble  in  mind  and  body 
and  in  his  dotage,  and  incapacitated  in 
mind  and  bodrto  transact  any  kind  of  busi- 
ness or  understand  Its  nature;  that  one 
Cassie  A.  Burss,  a  shrewd,  designing,  and 
unprincipled  woman,  began  to  visit  W.  ■^' 
Paul  and  invite  him  to  her  bouse,  and  by 
humoring,  petting,  and  caressing  him,  and 
by  many  other  feminine  wiles,  gained  com- 
plete control  over  him,  and  by  persuasion 
and  undue  Influence  induced  him  to  oonvey 
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to  hQr  a  itortlon  of  hla  farm  contalBlng 
about  200  acres;  that  auch  coiiveyaace  Traa 
made  on  the  16th  day  of  July,  100&  and  was 
entir«ly  without  conalderatioi^  and  en  the 
12th  day  ot  September,  1902,  It  wag  duly 
recorded  In  the  deed  rec(»rds  of  Linn  coun- 
ty; that  soon  after  the  execution  of  the 
deed  defendant  W.  S.  Paul  acquired  knowl- 
edge  of  Its  execution  and  dellTery,  and,  In 
order  to  obtain  the  title  to  the  whole  of  the 
land  first  above  described,  falsely  and  fraud- 
ulently represented  to  W.  A.  Paul  that  it 
was  necessary,  In  order  to  defeat  Gassle  A. 
Bursa  in  her  attempt  to  defraud  W.  A.  Paul 
of  the  premises  conveyed  to  her  by  blm,' 
that  W.  A.  Paul  should  convey  the  wh«ie 
farm  to  him;  that  thereafter,  on  the  11th 
day  of  Septembw,  1902,  W.  S.  Paul,  hy 
means  of  false  and  fraudulent  representfr- 
tlons  and  other  undue  influence,  Overpefsua- 
slon,  and  Intimidation,  Induced  W.  A.  Paul 
to  convey  the  farm  to  him;,  that  the  faxm 
was  of  the  value-  of  $13,465.40;  that  the 
deed  purported  to  be  made  on  a  considera- 
tion of  $8,077.00,  but  that  no  consideration 
was  paid  for  the  premises,  and  the  deed 
wfkS  without  consideration  and  void;  that 
the  deed  was  recorded  September  11,  1902; 
that  the  day  following  defendant  caused  to 
be  recorded  a  mortgage  on  the  premises  for 
the  sum  of  $7,00Q  in  favor  of  W,  A.  Paul; 
that  the  mortgage  was  without  consMera- 
tlon,  and  was  executed  by  defendant  as  a 
part  of  his  scheme  to  gain  the  title  to  the 
premises  without  paying  any  conaideration 
theref(»;  that  thereafter,  and  pelor  to  April 
18,  1903,  Mrs.  Bursa,  aearnlng  of  the  deed 
to  W.  S.  Paul  and  fearing  that  she  would  be 
defeated  in  her  desire  to  acquire  the  lands 
described  In  the  d^ed  from  .W.  A.  Paul  y> 
her,  again  sought  his  society,  and  bj  whe«^ 
dling  him  with  soft  words  and  flattery  soon 
gained  complete  control  over  him,  and  in- 
duced him  to  borrow  from  Ladd  &  Bush 
and  C.  P.  Bishop  $4,000,  and'glve  It  to  het; 
whi«b  he  did,  without  any  conslderatton; 
that  on  April  IB,  1008,  Wl  S.  Paul,  by  taeans 
of  undue  influence  and  mlBrepresentfttlon,- 
caused  W.  A.  Paul  to  execute  to  him  a  q^- 
dalm  deed  to'thfe  land  he  had '  theretofore 
conveyed  to  Mrs.  Bursa;  that  the  deed  wtis 
without  consideration,  and  that- at  the' date 
of  Its  execution  W.  A.  Piiul  was  mentally 
unsotmd  and  incapacitated  to  transact  any 
business,  and  did  not  understand  the  nature 
of  the  transaction  or  the  effect  of  the  deed ; 
that  on  the  same  date  defendant  induced 
W.  A.  Paul  to  cancel  the  $T,000  mortgage; 
that  on  the  17th  day  of  April  defendant 
fraudulently  Induced  W.  A.  Paul  to  enter 
into  an  agreement  which  is '  set  up  in  the 
complaint,  and  the  substance  of  which  to  as 
follows:  Defendant  agreed  to  give  W.  A. 
Paul  a  lease  for  life  on  10  acres  of  land, 
hereinbefore  described,  t6  ■  be  selected  by 
him  from  the  lands  theretofore  conveyed  by 
him  to  W.  S.  Paul,  and,  in  the  event  that 
the  selection  should  be  iuade  of  lands  other 


tlHtn  trtiere  the  residence  stood;  defendant 
was  to  erect  for  W.  A.  Paul,  at  his  own  ex- 
pense, a  suitable  residenoe  on.  the  land  so 
selected,  and,-  in  case  W.  A.  Paul  should 
marry  again,  bis  widow  should  continue  to 
hold  sucb>  selected  land  dmrlng  her  natural 
life.  The  agreeaoent  further  provided  that 
defendant  should  famish  W.  A.  Paul  durluK 
his  natural  life  with  all  the  flour,  meat,  and 
dotlilng,  and  such  other  expenses  as  should 
beneceBsary  for  his  maintenance,  and  suclk 
reasonable  expenses  as  should  be  necessary 
in  visiting  his  relatives  In  Oregon  or  Call* 
fornla;  W.  A.  Paul  agreeing  not  to  make  de- 
mand for  traveling  expenses  at  any  unrea- 
sonable time,  when  Interest  and  taxes 
should  becom«  doe,  or  at  a  time  when  any 
heavy '  expente  for  tlie  operation  of  the 
place  should  1>e  payable.  The  answer  of 
dSefetodants  aAmtts  that  In  Jtdy,  1902,  W.  A. 
Paul  was  the  owner  of  the  land  described 
in  the'cwmplaint;  that  W.  S.  Paul  la  ttie 
son  of  W.  A.' Paul,  deceased,  and  denies  gen- 
erally'the  othef  allegations  of  tlte  complalnL 
'  A  further  and  s^arate  annver  alleges 
mat  in  July,  190e,  'W.  A;  Paul  was  the  own- 
er of  the  farm  described  in  the  complaint; 
that  h4  was  at  tlMt  date  a  widower  and  con- 
templated marriage  with  Gaaaie  A.  Burss, 
who  caused  htm  to  believe  that  she  was 
a  widow  and  able  to  contract  a  legal  mar- 
riage; and,  beHeivlng  that  he  and  Mrs. 
Burss  would  intermarry,  he  agreed  to  con- 
f  6y  m  her  th«  20O  >acre0  described  In  the 
complaint;  with  the  understanding  that  she 
would  become  his  viife,  and  that  the  prop- 
erty should  be  In  lieu  of  any  interest  she 
might  have  in  Ms'  property  or  lands  tn  the 
event  of  hid  death,  but  as  a  matter  of  fact 
only  120  acres  of  the  land  so  conveyed  was 
included  In  ftia  farm  of  W.  A.  Paul,  the  re- 
UuiiBlng  80  acres  having  been  sold  previous- 
ly by  Mm  tO'oue  Htory  Ktnser;  that  there- 
after "It' was  ascertained  that  Mrs.  Burss 
wtis  a  married  -Woman v  that  doon  after  she 
received  the  deed  flhe  removed  from  Linn 
county  to  Salem  or  }>6rtland,  and  so  tre«ted 
W.  A.  Pani  'that  hci  liecame  convinced  she 
did  not  intmd  to'tarrjr  out  her  contract  of 
marriage,  tiat  intended  to  secure  his  prop- 
erty and  desert  h^;  that  thereaftier  W.  A. 
t>anl,  ut>on  his  own  suggestion,  proposed  to 
sell  the  whole  of  bis'  lands  to  defendant  W. 
S.  Paul  for  $8,9T7.60,  provided  that  he  would 
take  the  lands  subject  to  the  deed  to  Mrs. 
Burss,' and  defend  any  litigation  that  there 
might  be  in  roferenne  to  the  same,  and  also 
to  clear  the 'title  of  Htiiry  Klnzer  to  the  80 
acres  which  had  been  accidentally  Included 
m  the  deed  to  Mm.  Burss;  that  W.  S.  Paul 
accepted  such  proposal  and  executed  and 
delivered  to  W.  A.  Paul  four  promissory 
notes,  an  dated  September  12,  1902— one 
for  $1,977.60;  flue  one  year  after  date,  one 
for  $2,000,  due  two  years  after  date,  one 
foi*  $3,000,  iduethrefe  years  after  date,  and 
one  |or  ,$2,000,  due  f^ur  years  after  dat^ 
all  bearing  Interest  dt  6  per  cent  per  an- 
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iraiil,  and'  (fll  etccpt'  the  first  being  secured 
by  a  mortgage  npon  all  tlie  iands  conroyea 
to  bim  by  W.  A.  Paul;  tbat  thereafter,. «a 
April  13,  tioos,  W.  A.  F&vl  borrowed  94,00S 
of  Ladd  &  Busb  and  C.  P.  Blsbop  of  Salem, 
^nd  t^iat  on  the  15th  of  April,  to  secnTjB  the 
note  for  ^,000,  he  assigned  tbepi  the  notes 
«nd  mortgage  heretofore  executed  in  his 
fnrorby  defendants;  that  on  the  17th  day 
of  April  defendant  W.  S.  Paul  entered  Into 
nn  agreement  with  Ladd  &  Bush  and  Blsbt 
op,  -whereby  it  was  'agreed  that  defendant 
should  •  take  the  f4,0(K>  lurte  of  W.,  A.  Paul 
and  execute  bls,own^ote  for  a  Uke  aiooant. 
to  be  secured  by  a  mortgage  on  tbe  landff 
first  described  In  tbe  complaint;  tbat  on  the 
same  date  defendant  entered  into  the  agree- 
ment with  W.  A.  Paul,  which  la  set  forth 
In  the  «omplalnt,  and  alleges  tbat  .he  com- 
piled with  the  agreement;  tbat  at  an  tbfe 
times  mentioned  In  the  complaint  and  an- 
swer W.  A.  Paul  was.  in  his  right  mind,  and 
thoroughly  understood  his  business  and 
what  he  wantied  to  do  and  how  to.  do  It^ 
and  no  advant:^ge  was  taken  of  falsa  by  de- 
fendants In  any  manner  whatever;  that  on 
the  11th  day  of  September,  1S02,  It  Was 
agreed  between  defendant  and  W,  A.  Paul 
tbat  defmdant  should  take  all  the  person- 
al property  upon  the  said  farna  and  sell  it 
and  pay  tbe  Indebtedness  of  W.A.  Paal  to 
certain  persons'  In  and  about  Linn  county, 
and  pay  the  remaliuler  to  W,  A.  Paul,  and 
alleges  a  complete  settlement  of  this  transact 
tton.  To  this  there  was  a  reply  traversing 
the  new  matter. 

J.  K.  'Weatberford  and  M.  ■  E. :  Pogne,  for 
uppellauts.  H.  H.  Hewitt  and  C.  p.  "Bryant, 
for  respondents.  .       .    > 

'  ■  '  -  t  •  .  - 
•  Mc&RIDB,  J.  (aftoi  stating  tte' facts  ai 
above).  From  the  foregdlitg  stafe&ent  It  win 
be,  seen  that  the  main  qiie$ttola  -to  ,be  solved 
Is  that  relating  tp  the  capaeity  of  W.  A-jPaul 
to  teter  into  tbe*  contracts  and  make  tlie 
agreerfaent  whereby  the  apparent  leKal  title 
to  tbe  land  In  controversy  passed  to.  W.  S. 
Paul.  It  appears  from  the  itestlmony  that 
in  19(B  W.  A.  Paul  wa*  a^  Widower,  about  77 
or  78  years  old,  and  that  he  became  IJifEttuat- 
pd  with  one  Mrs.  Burss-  |It;40en)s  p^ob)»ble 
from  the  testimony,  tbat  she  was  a  married 
woman,  and  it  also  appears  very  probable 
that  W<  A.  Paul,  supposing  bar.  to.  he  single, 
contemplated  iuarrlage  with  her.  'V!,  S. 
Paul's  testlnion}'  is  to.  the  effect  that  bis  fa- 
ther told  bim  it  was  tbe  uBderstaudLug  that 
be  an4  .Mrs.  Bursa  were  to  be  married,  and 
that,  when  they  were  about  to  cooiplete  tb^ 
arrangements,  she  suggested  to  blm  that  tbe 
children  might'  object,. and  that  she  thought 
it  would  be  better  tf  be  gave  her  a  deed  to 
tbe  land  to  avoid  any  trouble,.  an4  that  he 
gave  her  tbe  deed  to  make  Jier  know  sbeiwaa 
nil  right  in  depending  upon  him.  It  is  very 
evident  from  the  t^timouy  that  the  old  gen- 
tleman w;a8  averse  to  leaving  the  ^la^ter  of 
his  relations  with  Mrs.  Burss  made  public, 


and  that.  Whether  their  relations  were  chaste 
or  meretricious,  he  was  heartily  ashamed  of 
them.  The  evidence  as  to  his  mental  condi- 
tion Is  veiy  ■  ebnfllcting,  and  It  is  doubtful 
whether  npon  the  testimony  adduced  for 
plaintiffs  there  is  sutBclent  to  justify  a  court 
In  finding  that  h6  was  incapable  of  making 
the  contracts  and  conveyances  which  are  the 
subject-matter  of  tbis  suit.  Some  of  plain- 
tiffs' witnesses, '  white  testifying  to  consid- 
erable physical  Impairment  and  decay,' held 
to  the  belief  that  mentdlly  he  was  fairly 
capable  for  a  liiau'pf  bis  age,  others  testify; 
ipg  to  various  stages  of  mental  decay  ranging 
from  slight  Impairment  of  faculties  to  abso- 
lute chlldlshiiess ;  and  It  Is  very  evident  that 
tlie  opinion  of  many  of  them'  Is  based  In  a 
large  degree  upon  his  conduct  in  respect  to 
Mrs.  Burss,  which,  though  very  foolish  and 
unbusinesslike,  Is  not  uncommon  even  among 
younger  men  when  placed  in  tbe  same  cir- 
cumstances. 

There  Is  no  legal  evidence  that  his  son  used 
any  Influence  or  persuasion  to  Induce  bia  fa- 
ther to  make  the  conveyances  and  take  the 
notes  .<>nd  mortgage  described  in  tbe  plead- 
ings. 'While  It  is  suggested  that  the  price 
paid  was  Inadequate,  we  do  not  think 'the 
evidence  shows  such  Inadequacy  as  would 
avoid  the  contract  The  title  to  120  acres  of 
laud  .was  clouded  by  a  deed  to  Mrs.  Burss, 
and  the  son  also  bound  blmseif  to  clear  the 
title  to  tbe  land  previously  deeded  to  Klnzer. 
He  was  to  all  appearances  buying  two  law- 
suits, with  a  possibility  of  losing  120  acres  of 
the  Joud  conveyed,  and  this  was  doubtless 
considered  by  the  father  In  fixing  the  price. 
That  the  father  was  apprehensive  of  further 
difficulty  with  !Mra.  Burss  Is  probably  true', 
but  there  ifi  no  evidence  that  ^he  son  worked 
on  these  fears,  or  strove  to  make  them  a  pre- 
text for  making  a  close  bargain  or  securing 
the  title  In  bis  own  name.  But  we  think  the 
testimony  adcjuced  by,  defendant  fairly  estah'- 
iishes  the"  fact'  that  "W.  'A.  Paul  was  fully 
competent  to  convey  this  property,  and  to 
realize  and  tiuderstand'  what  be*  was  doing. 
This  testimony  comes  from  his  friends,  nelgbF- 
bors,  And  hear  rclatlvPs,  arid' from  physicians 
and  business  nven  wbo  were  thoroughly  ac- 
quainted with  blm,  some. for  more  thaji  half 
a  century,  and  in  our  Judgment  far  outweigba 
the  case,  wade  by  platntlfrs. 
.  .\V,  A,  Paul's  subsequent  act  In  paj-lng  Mrs. 
Burss  $4,000  can  be  explained  on  a  different 
theory  than  tbat  advanced  by  plaintiffs.  Tli« 
testimony  show^  that  be  bad  been  long  es- 
teemed' as  one  of  the  substantial  cltiaens  of 
Linn  county,  and  that  be  felt  extremely  bn- 
inillated  and  ashamed  that  his  relations  v\-Ith 
Mrs.. Burss  should  be  a  subject  of  general 
kaowledge  in  the  icommu^ity.  To  avoid  this 
and  prevent  Injury  to  bis  reputation,  be  prob- 
ably concluded  that  the  better  way  would  tie 
to  buy  the  woman  off  nnd  take  a  deed  back 
to  the  land  he  had  conveyed  to  ber,  and  act- 
ing njwn  that  inipnlse,  he  tjorrowed  tbe  ?4.- 
000  from  Ladd  &  Bush  and  Bishop,  and  used 
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it  tor  that  pnriMBe.  To  procure  the  loan  he 
made  a  representation  that  he  was  the  owner 
of  a  mortgage  and  piomlssory  notes  to  the 
amount  of  his  son's  Indebtedness  to  him,  and 
also  of  the  land  In  controversy.  As  the  note 
had  two  years  to  run,  he  doubtless  thought 
that  he  would  be  able  to  collect  sufficient 
money  from  his  sen  to  meet  It,  and  that  the 
real  facts  would  never  come  to  the  knowledge 
of  his  Salem  creditors.  When,  however,  they 
discovered  that  he  bad  misrepresented  the 
facts  In  regard  to  the  ownership  of  the  land 
and  taxed  him  with  the  deception,  he  made 
the  best  arrangement  that  occurred  to  him  to 
satisfy  them.  The  testimony  shows  that, 
when  Bishop  reproached  him  for  deceiving 
him  in  regard  to  his  property,  he  replied, 
"Charley,  are  you  going  to  put  me  in  the  peni- 
tentiary?" thus  Indicating  that  he  fully  real- 
ized the  nature  and  even  the  legal  conse- 
Quenee  of  what  he  had  don&  It  is  a  signifi- 
cant fact  that  nowhere  in  his  conversation 
with  Bishop  did  he  set  up  any  claim  to  any 
right  or  interest  in  the  farm  itself  or  at- 
tempt to  excuse  his  previous  representations 
by  claiming  that  he  had  any  interest  or  equi- 
ty in  it  Under  these  circumstances,  the  son 
was  sent  for  and  the  agreement  for  support 
was  entered  into.  We  think  the  evidence 
shows  that  the  agreement  was  largely,  If  not 
wholly,  of  the  father's  own  suggestion,  and 
that  no  persuasion  or  undue  Influence  was 
used  by  the  son  to  Induce  him  to  execute  it. 
We  think  it  is  shown  by  a  fair  preponderance 
of  the  evidence  that  the  defendant  has  sub- 
stantially performed  his  part  of  the  agree- 
ment, and  that  the  court  below  erred  in  hold- 
ing that  the  same  was  procured  by  any  undue 
influence  or  fraudulent  action. 

The  decree  of  the  court  below  will  be  re- 
versed, and  a  decree  entered  for  defendants. 


(ts  Or.  M) 

THOMAS  V.  OHiBBRT  et  aL 

In  re  SCHAEFFER  PIANO  CO.  et  aL 

(SUpiem*  Court  of  Osegon.    Nov.  IB,  1009.) 

1.  Banks  and  Banking— Nationai,  Banks— 
Absbssment  to  Rutobk  Iufaibkd  Cafhai. 

— RBQUISinS. 

Rev.  St  U.  S.  I  S20S  (U.  S.  Comp.  fit 
1901,  p.  8495),  requiring  every  national  banking 
association  whose  capital  ia  impaired  to  pay, 
within  8  months  after  notice  from  the  Comp- 
troller of  the  Currency,  the  deflciency  in  the 
capital  by  assessment  on  the  shareholders,  and 
providing  that,  if  any  diarebolder  neglects  to 
pay  after  three  months'  notice,  his  stock  shall  be 
sold  after  30  days'  notice,  etc,  gives  the  share- 
holders 3  months  in  which  to  pay  an  assess- 
ment to  restore  impaired  capital,  and  the  S 
months'  time  must  elapse,  accompanied  by  a 
neglect  to  pay,  before  a  sale  of  the  stock  can 
be  legally  ordered.    (Per  King,  J.,  dissenting.) 

2.  Banks  and  Barking— National  Banks— 

ASSESSUENT  TO  RESTOBK  IMPAIBED   CAPITAI. 

— Rkquibitks. 

The  three  m<mths*  time  prescribed  by  Rev. 
St  U.  S.  I  5205  (U.  8.  Comp.  St  1901,  p.  3495). 
before  the  making  of  an  Older  for  the  sale  of 
national  bank  stock  for  nonpayment  of  an  as- 
sessment to  restore  impuirea  capital,  is  a  jn- 
risdictiona]  prerequisite,  and  a  sale  made  pursu- 


ant to  an  order  made  before  the  explntion  of 

Se  3  months'  time  is  absolutely  void,  and  the 
adeqnacy  of  the  notice  of  assessment  is  not  a 
mere  irregularity,  which  may  be  waived,  or  to 
which  laches  may  apply.  (Per  King,  J.,  dissent- 
ing.) 
&  COUBTS— JUBISDICnON  ov  Pebson. 

The  time  required  to  give  jurisdiction  of  • 
nonresident  and  sale  of  attached  property  un- 
der judgment  procured  thereby,  or  to  give  a 
right  to  any  officer  or  tribunal  to  make  an  or- 
der for  a  sale  under  either  of  these  circumstan- 
ces, is  a  jurisdictional  matter.  (Per  King,  J^ 
dissenting^) 
4.  Banks  and  Banking  —  Nationai,  Bank 

Stock— AsBBssuxNTS—SArxs  roB  Nonfax> 

ment^Vaudity. 

Where  a  sale  of  national  bank  stock  for 
nonpayment  of  an  assessment  is  void  because  of 
the  Insufficiency  of  the  notice  of  the  assessment, 
essential  under  Rev.  St  U.  S.  |  5205  (U.  S. 
CVimp.  St  1901,  p.  849!^,  to  the  jurisdiction  to 
order  the  sale,  no  title  passes  at  the  sale,  and 
nothing  on  which  laches  may  operate  or  cote, 
and  nothing  in  which  to  acquiesce  or  ratify. 
(Per  King,  J.,  dissenting.) 

6.  Banks  and  Banking  —  National  Bank 
Stock  —  AssBsaicBNT  —  Sales  kb  Nonfat- 

lOENT— VAUDITT. 

Where  a  sale  to  the  pledgee  of  national 
bank  stock  for  nonpayment  of  an  assessment  to 
restore  impaired  capital  was  void,  because  of 
the  inadequacy  of  the  notice  of  assessment, 
laches  in  Instituting  a  suit  to  avoid  the  sale  by 
the  receiver  of  the  Insolvent  pledgor  or  his  cred- 
itors could  not  begin  to  run  until  after  the  claim 
of  the  pledgee  had  been  satisfied  in  fuU.  (Per 
King,  J.,  dissenting.) 
6.  Bankb  and  Banking  —  National  Bank 

Stock  —  AasESSMENr  —  Salbb  fob  Nonfax- 

MENT— Validitt. 

In  1901  pledged  national  l>ank  stod  was 
sold  to  the  pledgee  for  nonpayment  of  an  as- 
sessment to  restore  impaired  capital.  The  sale 
was  void  because  of  the  inadequacy  of  the  no- 
tice of  the  assessment  The  pledgor  was  Insol- 
vent and  In  1902  the  pledgee  presented  to  the 
pledgor's  leoeiver  a  verified  claim  for  Uie  bal- 
ace  due.  The  claim  recited  that  the  stock  had 
been  sold  and  that  the  pledgee  bad  received 
nothing  therefor.  The  pledgee  s  claim  was  sat- 
isfied fii  fuU  in  1906.  Seven  months  thereafter 
a  petition  wss  filed  to  avoid  the  sale.  There 
was  nothing  to  show  that  the  i^edgee  claimed 
to  own  the  stock  in  his  individual  tight  by  rea- 
son of  his  purchase,  or  that  he  claimed  it  at  all 
except  as  collateral.  The  pledgee  incurred  no 
additional  expense  by  reason  of  the  purchase. 
BtU,  that  the  petition  to  avoid  the  sale  was 
maintainable  sgainst  the  objection  of  waiver, 
laches,  or  ratification  of  the  sale  of  the  stock, 
or  acquiescence  In  the  sale.  (Per  King,  J^  dis- 
senting.) 

On  application  for  rehearing.    Denied. 
For  former  opinion,  see  101  Pac.  893. 

PER  CURIAM.     Rehearing  dmied. 

KING,  J.  (dissenting.  At  the  time  of  the 
filing  of  the  opinion  in  this  case,  I  entertain- 
ed grave  doubts  as  to  the  soundness  of  the 
conclusion  announced,  and  since  the  receipt 
of  the  i)etltion  for  rehearing  I  have  careful- 
ly re-examined  the  record,  and  the  legal 
principles  involved,  with  the  result  that  I 
am  fully  convinced  that  the  conclusion  reach- 
ed by  the  majority,  as  disclosed  by  the  opin- 
ion, is  erroneous,  and,  if  permitted  to  stand, 
will  necessarily  result  in  the  taking  of  prop- 
erty by  appellants  without  due  process  ot 
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law,  In  Tlolatfoo  of  the  prorlBlons  of  section 
10  of  our  Bill  of  Rights  and  In  contravention 
of  the  federal  Constitution.  I  therefore  feel 
Impelled  to  record  my  dissent,  and  to  give 
in  part,  at  least;,  my  reasons  therefor. 

The  determination  reached  by  the  major- 
ity, as  I  view  it.  Is  based  largely  upon  an 
Inaccurate  assnmptlon  of  facts.  In  the  out- 
set It  Is  assumed  that,  In  making  the  sale 
under  the  assessment  levied,  "notice  of  this 
assessment  was  duly  given  to  the  stockhold- 
ers. Including  the  receiver;  hut  he  neglected 
to  pay  the  assessment  on  the  stock  held  by 
him,  and  on  Angust  2,  1901,  the  board  of  di- 
rectors of  the  bank  ordered  such  stock  sold 
at  a  public  auction  to  satisfy  such  assess- 
ment" It  was  my  impression  during  our 
former  consideration  of  the  case  that  there 
was  no  question  as  to  the  time  having  passed 
which  was  required  before  a  sale  of  stock  to 
pay  assessments  could  be  declared.  I  find, 
however,  from  an  Inspection  of  the  record, 
that  under  the  conceded  facts  this  required 
time  had  not  elapsed  before  the  sale  was 
ordered,  and  that  under  no  system  of  calcu- 
lation can  It  be  so  held.  It  cannot  be  legal- 
ly held  that  "due  notice"  was  given,  where 
the  order  for  the  sale  was  made  before  the 
expiration  of  the  time  prescribed  by  the  stat- 
ute, unless  It  be  on  the  theory  that  such  pre- 
requisite Is  not  Jurisdictional,  and  that  the 
requirements  are  directory,  and  not  manda- 
tory. 

Section  6206,  Rev.  St,  6  Fed.  St  Ann.  p. 
148  (U.  S.  Comp.  St  1901,  p.  8405),  reads  as 
follows:  "Every  association  Which  shall  have 
failed  to  pay  up  Its  capital  stock,  as  required 
by  law,  and  ervery  association  whdse  capital 
stock  shall  have  become  Impaired  by  losses 
or  otherwise,  shall,  within  three  months  aft- 
er receiving  notice  thereof  from  the  Comp- 
troller of  the  Currency,  pay  the  deficiency 
In  the  Capital  stock,  by  assessmoit  upon  the 
shareholders  pro  rata  for  the  amotot  <it 
capital  stock  held  by  each;  and  the  treasurer 
of  the  United  States  shall  withhold  the  in- 
terest Upon  all  bonds  held  by  hlni  in  trust 
for  any  such  association,  upon'  notification 
from  the  Comptroller  of  the  Curtehcy,  until 
otherwise  notified  by  him.  If-  any  iBuch  a»- 
sodatloB  shall  fail  to  pay  up  Its  capital 
stock,  and  shall  refuite  to  go  into  liquidation, 
as  provided  by  la^,  for  three  months  after 
receiving  notice  from  the  Comptroller,  a  re- 
ceiver may  be  appointed  to  close  up  the  busi- 
ness of  the  association,  according  to  the  pro- 
visions of  section  5,234:  And  provided,  that 
if  any  shareholder  or  shareholders  of  such 
bank  shall  neglect  or  refuse,  after  three 
months'  notice,  to  pay  the  assessment,  as 
provided  in  this  section.  It  shall  be  the  duty 
of  the  board  of  directors  to  cause  asufflbient 
amount  of  the  capital  stock  of -such  share- 
holder or  shareholders  to  be  sold  at  public 
auction'  (after  thirty  days'  notice  shall  be 
given  by  posting  such  notice  of  sale  in  the 
office  of  the  bank,  and  by  publishing  such 
notice  in  a  newspaper  ot^-the  city 'or  town  in 


which  Hie  bank  is  located,  or  In  a  newspaper 
published  nearest  thereto),  to  make  good  the 
deficiency,  and  the  balance,  If  any,  shall  bo 
returned  to  such  delinquent  shareholder  or 
shareholders."  That  part  of  the  above  sec- 
tion after  the  words  "And  provided"  was 
adopted  JTune  30,  1876  (19  Stat  64,  c.  150,  i 
4),  as  amendatory  of  section  5205  as  It  was 
at  that  time,  which  section,  prior  to  the 
amendment,  did  not  provide  any  power  to 
sell  delinquent  stock,  to  cure  which  defect 
this  amendment  was  evidently  adopted. 

It  is  well  also  to  bear  in  mind  that  the 
section  as  originally  passed  must  be  con- 
strued In  connection  with  this  amendment 
which  makes  It  impossible  In  all  cases  to 
comply  with  the  provision  to  the  effect  that 
the  deficiency  be  paid  within  3  months  from 
receipt  of  notice  from  the  Comptroller,  as 
Indicated  In  the  act  before  the  1876  amend- 
ment. It  Is  obvious,  therefore,  that  the  3 
months'  notice  to  pay  the  assessment  must 
have  reference,  when  applied  to  this  case,  to 
the  time  after  June  15, 1901,  when  the  assess- 
ment was  made.  It  will  be  observed  that 
the  amendment  requires  that  the  sharehold- 
ers be  given  3  months'  notice  to  pay  the  as- 
sessment after  which  an  order  may  be  made 
for  the  sale  of  stock  to  meet  such  assess- 
ment and  such  sale  had  after  30  days'  ad- 
ditional notice.  The  first  requirement  ap- 
pears to  be  that  the  association  within  8 
months  after  notice  from  the  Comptroller, 
pay  the  deficiency  to  which  attention  may  be 
called;  and  in  case  of  such  failure,  if  they 
refuse  to  go  Into  liquidation,  a  receiver  shall 
be  appointed.  It  Is  evident  that  the  banking 
coriK>ration  may  avoid  going  Into  liquidation 
by  the  levying  of  an  assessment  to  meet  the 
deficiency.  It  Is  also  clear  that  the  corpora- 
tion may  levy  an  assessment  for  this  pur- 
pose; and  it  Is  equally  obvious  that  after 
such  levy  the  shareholders  must  have  3 
months  In  which  to  pay  it  and  that  the  8 
months'  time  must  elapse,  accompanied  by  a 
refusal  or  neglect  to  pay,  before  a  sale  of  the 
stock  can  be  legally  ordered. 

The  Comptroller^  notice  was  received  by 
the  bank  at  Moscow  on  May  6, 1901,  and  thfe 
directors'  meeting,  at  which  the  sharehold- 
ers were  notified  of  the  receipt  of  such  notice 
from  the  Comptroller,  was  held  on  May  15th 
following,  at  which  time  the  directors  under- 
took to  notify  the  stockholders  to  meet  on 
Jnne  15,  1901,  at  Moscow,  for  the  purpose 
of  providliig  for  the  payment  of  the  deficien- 
cy of  the  capital  stock  by  assessment  At 
this  time, -June  15th,  the  assessment  under 
which  the  Stock  was  subsequently  sold  was 
made,  the  levy  thereon  being  60  per  cent 
upon  all  the  shares  of  the  capital  stock  of 
the  bank.  On  August  2d  the  assessment  was 
declared  delinquent  and  the  stock  ordered 
to  be  advertised  and  sold  at  public  auction ; 
the  date  fixed,  and  upon  which  the  sale  T^as 
made,  being  September  14,  1901.  It  Will  be 
observed  from  an  inspection  of  the  record 
that  the  sale  purports  to  bare  been  ordered 
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on  August  2d,  «r  within  leys  tjlxn  the  8 
months'  time  required  by  the  statute.  .  fhould 
the  time  be  computed  from  May  0th  to  Aug- 
ust 2d,  the  period  is  still  Inadequate;  and  if 
counted  from  June  15th,  the  date  of  the  first 
meeting  of  the  shareholders,  and  when  the 
first  attempted  levy  was  made,  until  the  date 
of  the  sale  on  September  14th,  it  would  still 
fall  short  of  the  time  necessary,  for  the 
period  must  be  computed  by  calendar  months. 
20  Am.  &  Eng.  Ency.  U  869 ;  Sheets  t.  Sel- 
den,  2  Wall.  177,  17  L.  Ed.  822;  Guaranty 
Trust  Co.  V.  Railroad  Co.,  13»  U.  &  137,  145, 
11  Sup.  Ct  512,  35  L.  Ed.  116.  And  this  does 
not  include  the  additional  30  days'  notice, 
or  time  required  for  making  the  sale  after 
the  expiration  of  the  3  months. 

Under  any  view,  therefore,  which  may  be 
taken,  it  is  manifest  that  the  time  required, 
essential  to  "due  notice,"  before  the  making 
of  the  order  for  the  sale  of  the  stock,  bad  not 
elapsed;  and,  as  this  time  constituted  one 
of  the  Jurisdictional  prerequisites,  it  follows 
that  the  sale  was  not  voidable  merely,  but 
absolutely  void.  I  have  not  understood  the 
contention  of  petitioners  to  be  that  the  sale 
was  invalid  by  reason  of  Irregularities  only, 
but  that  the  Jurisdictional  steps  were  not 
taken  prior  to  the  making  of  the  order  di- 
recting the  sale,  and  that  by  reason  thereof 
the  sale  was  absolutely  void,  thereby  Invali- 
dating all  proceedings  thereunder. 

Qenerally  speaking,  the  proceedings  essen- 
tial to  Jurisdiction  are  as  mandatory  in  one 
class  of  cases  as  in  another ;  that  is  to  say,  i< 
can  make  no  difference  whether  It  be  in  a  sale 
of  stock  to  pay  an  assessment,  a  sale  of  land 
for  taxes,  or  a  sale  to  pay  assessments  for 
street  improvements.  The  statutory  time 
prescribed  before  definite  action  can  be  taken 
to  forfeit  the  proi>erty  assessed  must  be  com- 
plied with.  It  is  so  well  established  that  it 
may  be  regarded  as  elementary  that  the 
time  required  to  give  Jurisdiction  of  a  non- 
resident and  sale  of  attached  property  under 
Judgment  procured  thereby,  or  to  give  a  right 
to  any  officer  or  tribunal  to  make  an  order 
for  a  sale  under  either  of  these  drcumstan- 
.ces,  is  a  Jurisdictional  matter,  all  of  which  is 
analogous,  so  far  as  the  legal  effect  thereof 
is  concerned,  to  the  question  under  consider- 
ation, with  reference  to  which  it  has  been 
held  in  this  state,  by  an  uhbroken  line  of 
decisions  extending  over  a  period  of  more 
than  30  years,  that  any  sale  made  in  disre- 
gard thereof  is  absolutely  void.  In  this  con- 
nection a  brief  review  of  the  authorities  may 
contribute  to  the  foregoing  views. 

In  Van  Sant  v.  Portland,  6  Or.  385^  390, 
the  court  had  under  consideration  a  street 
assessment,  in  which  the  record  failed  to 
show  that  the  notice  required  by  the  charter 
before  beginning  improvement  had  elapsed 
before  the  work  was  commenced,  and  that 
the  time  specified  by  the  charter  had  not 
passed  before  making  the  assessment,  with 
reference  to  which  the  court  observes:  "The 
City  Council  of  Portland  in  passing  the  or- 


dloance  and  levying .  tiie  asGewm^nt  nnder 
review,  was  in  the  exercise  of  'a  statute  au- 
thority in  derogation  of  the  common  law,' 
which  it  could  only  exercise  in  strict  pur- 
suance of  the  mode  prescribed  by  the  stat- 
ute: Without  the  notice  prescribed  by  sec- 
tions 70  and  8&  of  the  charter,  the  proceed- 
ing WM  without  Jurisdiction,  and  was  void." 
In  N.  P.  T.  Co.  V,  Portland,  14  Or.  24,  27,  13 
Pac  705,  708,  the  charter  there  iltader  consid- 
eration contained  the  added  provision  that 
all  proceedings  "shall  be  presumed  to  be  reg- 
ular until  the  contrary  is  shown."  In  deter- 
mining this  point,  Mr,  Justice  Straluui, 
speaking  for  the  court,  remarks:  "In  con- 
struing a  similar  section  in  Van  Sant  v. 
City  of  PorUand,  6  Or.  395,  this  court  said: 
rwe  think  that  the  correct  construction  of 
the  section  is  tliat  after  Jurisdiction  of  the 
subject-matter  and  property  is  acquired, 
without  which  there  oould.  be  no  assessment 
or  levy,  the  subsequent  proceedings  will  be 
presumed  regular,  and  duly  done  or  taken, 
until  the  contrary  is  shown.'  Here  we  bold 
that  all  of  the  prerequisites  of  the  statute 
are  Jurisdictional,  and  must  be  complied 
with,  or  else  the  property  U  not  appropriat- 
ed." And  in  Wright  &  Jones  v.  Edwards,  iO 
Or.  298,,  in  an  al>le  opinion,  Mr.  Justice  Lord, 
now  one  of  the  eminent  counsel  for  appel- 
lant, says:  "  *  *  i*  But  the  case  is  differ- 
ent where  there  is  .an  entire  want  of  facts 
prerequisite  to  Jurisdiction  disclosed  upon 
the  face  of  the  petition.  Then  the  want  of 
Jurisdiction  affirmatively  appears,  and  the 
sale  cannot  be  upheld  when  ooilaterally  as- 
sailed. In  such  case  there  is  no  room  to  in- 
dulge in  presumptions.  The  petition  is  not 
sUent — it  speaks  for  itself.  It  shows  what 
was  required  to  be  done  to  give  Jurisdiction 
was  not  done,  and  It  Is  useless  to  look  be- 
yond. The  authority  of  the  court  to  act  was 
wanting,  and  the  prooeedlngs  are  a  nullity." 
Among  other  jBpa).  adjudications  in  this  state 
holding  to  the  same  effect  are  State  v.  My- 
ers, 20  Or.  442,  26  Pac.  307;  Pllz  v.  KUilngs- 
worth,  20  Or.  432,  26  Paa  305;  O'Hara  v. 
Parker,  27  Or.  166,  174,  39  Pac.  1004;  Horn 
V.  United  SUtes  M.  Co.,  47  Or.  124,  81  Pac 
lOOe.  And  in  this  connection  see  2  Thomp. 
on  Corp.  {  1762;  Lewey's  Island  Ry.  Co.  v. 
Bolton,  48  Me.  451,  77  Am.  Dec.  236;  Corwin 
T.  MeiTltt,  3  Barb.  (X.  X.)  341;  Havens  v. 
Sherman,  42  Bach.  (N.  Y.)  636;  Gibson  v. 
RoO,  30  IlL  172,  178.  83  Am.  Dec.  181;  Ger- 
mautown  Pass.  Ry.  Co.  v.  Fitler,  60  Pa.  124, 
100  Am.  Dec  546;  Hill  v.  Faisln.  27  Tex. 
431;  Lexington,  etc.,  Ry.  Co.  v.  Staples,  5 
Gray  (Mass.)  520. 

Authorities  directly  in  point,  as,  for  ex- 
ample, when  the  Jurisdictional  point  pre- 
sented relates  to  the  sale  of  stock  for  as- 
sessments, are  not  numerons;  but  the  case 
of  Lewey's  Island  By.  Co.  v.  Bolton,  48  Me. 
451,  77  Am.  Dec.  236,  is  analogous  to  the 
one  under  consideration.  In  that  case  ttie 
j  plaintiff  had  subscribed  for  two  shares  of 
I  the  capital  stock  of  the  company.    Certain 


Digitized  by 


Google 


or.) 


THOMAS  V  QILBfiRt. 


891 


assesamenfii  had  ttotn  time  to  time  been 
levied  on  the  stock,  add  It  was  charged  "that 
defendaDt,  after  due  notlee,  had  neglected  to 
pay  the  same,  that  the  treasurer  of  the  com- 
pany had,  according  to  law,  advertised  and 
«old  the  game  tor  such  nnpald  aBsessments 
to  a  third  party  for  a  sum  less  than  the  sam 
due,  and  that  the  defendant  has  become  lia- 
ble to  pay  the  difference  between  the  sum 
due  and  the  sum  for  which  they  were  atHt," 
In  considering  the  legal  principles  involved, 
Mr.  Justice  Kent,  speaking  for  the-  court, 
after  noting  tliat  the  action  was  not  upon  a 
contract,  but  based  upon  statutory  liability 
arising  Kfter  the  making  of  legal  assess- 
ments and  a  neglect  to  pay,  and  after  a  sale 
far  noBitaymetat  resulting  la  a  deficiency  up- 
on the  application  of  the  proceeds  of  'ttae 
sale,  says:  "It  assumes  that  the  defendant 
is  owner  of  the  two  shares,  and  that  he  haS 
neglected  to  pay  legal  assessments,  and  that 
tals  shares  have  been  sold  and  transferred 
to  another  by  the  company  according  t^  the 
statute  and  by-laws.  Td  sustain  this  action 
for  the  deficiency,  upon  the  ground  of  this 
statute  liability,  the  terms  of  the  statute 
must  be  strictly  complied  with" — citing 
Portland  &  Saco  Railroad  Co.  v.  Graham,  11 
Mete.  (Mass.)  1 ;  Lexington  &  W.  Oambrtdge 
Hailroad  Co.  v.  Staples,  5  Gray  (Mass.)  522. 
After  calling  attention  to  the  fact  that  the 
charter  of  the  company  required  80  days' 
notice  before  an  order  of  sate  of  stock  couid 
be  made,  and  specifying  other  requirements, 
the  court  concludes  that,  Inasmui*  as  the 
evidence  adduced  discloses  that  the  statuto- 
ry demands  had  not  been  met,  a  nonsuit 
should  have  beed  ordered.  In  the  case  of 
licxlngton,  etc.,  Railroad  Co.  t.  Staples 
there  cited,  Mr.  Chief  Justice  Shaw  makes 
the  following  observation:  *Thls  actfon  for 
balance  due  for  assessments,  after  a  sale  of 
the  defendant's  shares,  cannot  be  maintain- 
ed. If  the  plaintiffs  rely  upon  the  statute 
remedy  to  recover  the  balance  after  selling 
the  shares,  they  must  comply  with  the  con- 
ditions of  the  statute,  and  conform  to  the 
by-laws  of  the  corporation  regulating  such 
sale;  and  the  notices  made  necessary  to  the 
exercise  of  that  power  must  be  given" — and 
concludes:  "The  notice  of  the  time  and 
place,  as  given  by  the  advertisement  of  the 
auctioneer  In  several  newspapers,  was  too 
short,  and  was  not  reasonable,  In  a  case 
where  the  proprietor  was  well  known  to  re- 
side in  a  remote  part  of  another  state."  It 
is  also  held  In  Hill  v.  Falsin,  27  Tex.  431, 
that  "statutes  regulating  the  general  subject 
of  notice  are  always  to  be  construed,  as  re- 
spects the  computation  of  time,  most  liberal- 
ly in  favor  of  the  party  who  is  to  be  affected 
by  the  notice  which  the  statute  provides." 
And  in  Portland,  Saco  &  P.  Railroad  Co.  t. 
Graham,  11  Mete.  (Mass.)  1,  the  court  says: 
«  •  *  •  To  charge  the  defendant  upon  this 
Statute  liability,  the  terms  of  the .  statute 
must  be  strictly  complied  with.  They  are 
conditions'  precedeniT — and    holds   In   that 


case  that  no  liabinty  was  occAsIoned  by  rea- 
son of  the  sale  there  made  not  being  in 
conformity  with  fbie  requirements  of  the 
statute. 

The  federal  court  had  under  consideration 
questions  bearing  upon  sales  of  stock  for  as- 
sessments under  the  statute  under  which  a 
sale  was  made,  in  the  case  of  Hulltt  v.  Bell 
(C.  G.)  85  Fed.  98,  in  which  it  was  held  that, 
when  the  bank's  capital  became  sufficiently 
Impaired  as  to  require  an  assessment  on 
the  stockholders,  the  assessment  must  be 
made  by  the  principal  officers  in  the  manner 
specified  In  section  5205  of  the  Revised  Stat- 
utes of  the  tTnited  States;  otherwise,  the 
proceedings  were  void.  Alsoj  in  Re  Ehilltt 
(C.  O.)  96  Fed.  785,  it  was  held  that  any 
shareholder  who  has  paid  an  assessment  lev- 
ied by  the  directors  iu  place  of  having 
been  levied  by  the  shareholders,  as  pre- 
scribed by  the  statute,  Is  entitled  to'  be  re- 
paid the  amount  thus  disbursed;  and  in  the 
case  of  Commercial  National  Bank  t.  Wein- 
hard,  192  tJ.  S.  243,  24  Sup.  Gt  253,  48  C. 
Ed.  425,  appealed  from  this  state,  the  cotitt 
had  under  consideration  the  effect  of  section 
5205,  Rev.  St  U.  8.,  and  holds  to  the  same 
effect  as  above.  '  See,  also.  Merchants*  Nat. 
Bank'  v.  Fouche,  103  Ga.  851.  31  8.  a  87, 
consldetlng  the  same  statute  on  another 
point 

It  would  therefore  appear  to  be  conclu- 
sively settled,  from  the  interpretation  of  the 
law  in  such  cases,  that,  unless  the  sale  is 
made  In  the  manner  prescribed  by  the  act 
authorizing  it.  It  Is  necessarily  void.  I  am 
therefore  of  the  opinion  that  the  order  di- 
recting the  sale  of  the  stock  before  the  ex- 
piration of  the  time  prescribed  by  the  stat- 
trte  for  notice  to  the  shareholders  of  the  de- 
linquency is  absolutely  void.  The  majority 
opinion  also  refers  to  the  position  of  the  pe- 
titioners to  the  effect  that  the  sale  was  al- 
so Invalid  by  reason  of  Irregularities;  but 
It  was  also  earnestly  and  strongly  maintain- 
ed In  the  briefs,  and  at  the  oral  argument, 
that  the  sale,  for  the  reasons  above  consid- 
ered, was  absolutely  void,  and  under  the 
authorities  above  cited,  as  well  as  a  neces- 
sary deduction  from  all  rules  of  construc- 
tion applicable  to  such  cases,  I  fully  concur 
In  their  views  upon  this  point  It  remains, 
then,  to  be  seen  whether  there  has  been  any 
acquiescence  In,  or  waiver  of,  this  defect 

After  the  court  acquires  Jurisdiction,  then 
the  matter  of  notice  or  want  of  notice  may, 
under  some  exceptional  circumstances,  be- 
come an  irregularity  only;  but  when  the 
notice  prescribed  is  Jurisdictional,  it  can- 
not be  termed  a  mere  irregularity,  and  un- 
der the  facts  here  presented  cannot  be  deem- 
ed waived,  nor  do  the  same  rules  respecting 
laches  apply  thereto.  As  before  observed, 
it  Is  evident  from  the  majority  opinion  that 
the  conclusion  reached  is  based  upon  it- 
regularities,  and  that  such  irreguixrities 
Have  no  reference  to  the  want  of  the  three 
months'   time  essential  to  the  jurisdiction 
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aeeeaury  to  enable  the  tasnance  of  tbe  or- 
der for  the  Bale.  It  Is  said  In  the  opinion: 
"If  such  sale  la  at  public  auction,  after  no- 
tice, it  iB  not  Told,  but  only  Toldable.  It 
may  be  ratified  by  the  pledgee,  and  such 
ratification  will  be  implied  from  circum- 
stances, as  where  the  pledgor,  with  full 
knowledge  of  tbe  facts,  accepts  the  proceeds 
of  the  sale  as  a  credit  on  the  indebtedness, 
or  when  the  sale  is  made  with  his  consent 
and  acquiescence."  I  do  nob  question  this 
proposition  of  law,  but  hold  that  it  can 
have  no  application  to  the  principles  here 
InToIved.  In  the  first  place,  as  stated,  the 
principal  point  relied  upon  by  respondents 
does  not  relate  to  the  insufilciency  of  tbe 
notice  of  the  sale,  hut  to  the  inadequacy  of 
the  notice  of  the  assessment  essential  under 
the  statute  to  the  Jurisdiction  to  order  the 
sale  of  the  stock  In  question.  The  sale  be- 
ing void,  it  must  follow  that  no  title  passed, 
and  there  was  nothing  upon  which  laches 
could  operate'  or  cure,  and  nothing  in  which 
to  acquiesce  or  ratify,  because  in  law  there 
was  no  sale,  tbe  logical  sequence  of  which  is 
that  Ladd  &  Bush  must  in  law  be  deemed  to 
I>e  still  in  xMssesalon  of  the  collateral  as 
trustees,  and  liable  to  account  therefor. 
They  necessarily  occupy,  as  a  matter  of  law, 
the  same  position  with  reference  to  their 
liability  to  account  for  the  stock  as  they 
would  had  no  sale  been  ordered  or  made. 

The  doctrine  which  denies  relief  to  i>ar- 
ties  is  restricted  (except  in  rare  instances,  of 
which  this  is  not  one)  in  Us  appllcati<m  to 
casea  where  third  parties  have,  during  the 
delay,  acquired  rights,  or  where  the  op- 
posite party  has  so  clianged  his  position  as 
to  be  prejudiced  by  permitting  the  negligent 
party  to  assert  bis  claims.  Williams  t.  Al- 
lison, 83  Iowa,  278.  In  this  case  the  rights 
of  third  parties  are  not  inTolved,  and,  for 
reasons  to  be  given  later,  in  no  way  can 
Ladd  &  Bush  be  prejudiced  by  accounting 
for  the  collateral.  I  doubt  if  an  authority 
can  be  found  holding  that  where  the  cred- 
itor is  the  purchaser  at  a  void  sale,  and  is 
not  shown  to  be  prejudiced  by  tbe  delay, 
laches  may  be  imputed  to  the  owner  of  the 
collateral,  where  the  delay  is  less  than  the 
period  prescribed  by  tbe  statute  of  limita- 
tions. A  case  is  cited,  and  appears  to  stand 
alone,  In  16  Cyc.  p.  163,  to  the  effect  that 
laches  may  in  some  instances  be  invoked 
in  favor  of  one  claiming  under  a  void  sale, 
but  an  examination  of  that  case  (Muilau's 
Adm'r  v.  Carper,  37  W,  Va.  215,  16  S.  E. 
627)  discloses  the  delay  to  have  been  10 
years,  or  more  than  the  period  prescribed  by 
the  statute  of  limitations.  In  Wilson  v. 
Wilson,  41  Or.  459,  C9  Pac.  023,  it  was  de- 
clared to  be  tbe  rule  that  mere  delay  of  it- 
sdf  will  not  constitute  laches,  but  that  It 
must  be  such  delay  as  has  worked  an  in- 
jury to  another.  Farr  r.  Hauensteln,  C9  N. 
J.  Kq.  740,  01  Atl.  147;  Hnwley  v.  Von  I.hu- 
ken,  75  Neb.  597,  106  N.  W.  406;  Ball  T. 
Ball,  20  B.  I.  620,  ^  AU.  234. 


There  is  nothing  in  the  record  from  which 
it  may  be  inferred  that  Ladd  &  Bush  have 
been  injured  by  any  delay.  They  have  In- 
curred no  additional  expense  by  reason  of 
the  purchase,  and  the  respondents  offer  to 
pay  all  moneys  advanced  in  making  the  pur- 
chase, with  interest,  and  that  is  all  they 
could  have  demanded,  had  the  stock  never 
been  sold ;  and  It  would  not  be  seriously  con* 
tended  that,  Iiad  no  stock  been  sold,  iacb- 
es  could  be  invoked,  under  the  facts  here 
sliown,  to  defeat  re^iondents'  daim.  The 
holders  of  tbe  stock  were  the  creditors,  not 
third  parties,  and  the  purchase  was  made  In 
their  own  interest,  and  they  have  profited 
.thereby  to  the  extent;  at  least,  ot  making 
their  collateral  worth  its  face  value,  and  un- 
der no  rule  respecting  laches  can  it  be  held 
ttiat  the  few  months'  delay  Is  sufficient  to 
Justify  the  defense  of  laches.  Nor  do  I  on- 
derstand  the  opinion  to  be  based  upon  thA 
fact  that  only  a  few  months  liad  elapsed,  but 
on  the  assumption  that  a  delay  of  nearly  five 
years  had  occurred  before  an  attempt  was 
made  to  repudiate  the  sale.  This  assumption 
is  not  supported  by  the  record.  The  record 
discloses  that  on  September  12,  1902,  Ladd  ft 
Bush  presented  to  the  receiver  a  verified 
claim  for  $12,509.17,  the  balance  then  due 
them,  and  the  time  considered  in  holding  re- 
spondents guilty  of  laches  is  computed  from 
that  date.  This  I  believe  to  be  error.  Tbe 
verified  claim  of  Ladd  ft  Bush  did  not  dis- 
close that  they  had  purchased  the  stock,  but 
merely  recites  that  the  stock  had  been  sold, 
"and  that  Ladd  ft  Bush  had  received  nothing 
therefor."  This  in  no  way  constituted  notice 
to  the  creditors,  nor  to  the  court,  that  Ladd 
ft  Bush  ttad  purchased  the  stock,  and  their 
statement  to  the  effect  that  they  had  received 
nothing  for  it  is  Inaccurate,  for  the  reason 
that  they  had  received  the  stock,  surrendered 
it  to  the  bank,  and  taken  new  stock  in  lien 
thereof.  The  sale  of  the  stock  took  place  in 
September,  1901,  while  tbe  verified  claim  wat 
not  filed  until  September  12,  1902,  when  the 
stock  was  worth  at  least  its  par  value,  $100 
per  share.  The  fact  of  this  purchase  was  not 
made  known  elth«r  to  the  receiver  or  to  tlie 
creditors,  and  whether  suppressed  or  conceal- 
ed is  Immaterial,  for  the  fact  remains  that 
these  important  matters  were  not  disclosed. 
As  I  view  It.  under  the  assumption  moat  unfa- 
vorable to  respondents,  laches  could  not  be- 
gin to  run  against  either  the  court  if  against 
the  court  at  all,  receiver,  or  creditors  of  the 
Gilbert  estate  until  after  the  claim  held  by 
Ladd  &  Bush  was  satisfied  in  full,  which  oc- 
curred November  0,  1903.  At  no  time  prior 
to  this  date  could  the  stock  have  been  re- 
deemed, or  any  objection  made  by  the  receiv- 
er or  the  creditors,  without  payment  In  foil 
of  the  Ladd  ft  Bush  claim,  for  the  reason 
that  the  stock  was  held  by  tUem,  together 
with  certain  notes,  as  collateral  security  for 
their  claim,  and  to  redeem  it  the  receiver 
would  hove  been  compelled  to  pay  $12,500,17, 
aud  tae  addUI&nal  sun  of  $6,300^  If  the  M> 
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'■esBnMfnt  iuid  sale  of  sto<>k  therefor  was 
valid. 

The  statement  that  from  four  to  five  yean' 
time  elapsed,  by  reason  of  which  laches  is  In- 
Toked  against  the  receiver  and  creditors  of 
the  Gilbert  estate/Is  not  In  harmohy  with  the 
record.  Respondents  filed  their  petition  June 
20,  1906,  or  within  sevan  months,  Instead  of 
fire  years.  Under  such  decomstances  lachies 
cannot  be  Imputed  to  them.  In  determining 
whether  laches  has  run.  It  should  be  taken 
into  consideration  that  there  were  a  large 
number  of  creditors,  and  many  obligations 
growing  out  of  the  traosaictlon,  which  re- 
quired a  reasonable  time^  to  say  the  least, 
to  enable  aggressive  action  to  be  taken  for 
the  assertion  of  their  rights.  The  receiver, 
during  the  entire  period  covered  by  the  con- 
troversy, could  only  move  by  order  of  the 
court,  and  was  not  an  Interested  party,  but 
represented  all  concerned.  Again,  there  Is 
nothing  In  the  record  tending  to  show  that 
Ladd  &  Bush  claimed  to  own  the  bank  stock 
in  their  Individual  right  by  reason  of  their 
purchase,  or  that  they  claimed  It  at  all,  ex- 
cept as  collateral  (that  being  the  purpose  for 
which  It  was  accepted  In  the  first  Instance), 
until  after  respondents  Instituted  this  pro- 
ceediag.  It  was  not  unreasonable  for  them 
to  assume  that  Ladd  &  Bush  would  account 
to  the  Gilbert  estate  for  the  dividends  on  the 
stock  received  thereon  after  the  claim  should 
be  paid  in  full ;  hence  it  cannot  consistently 
be  held  that  there  was  either  waiver,  laches, 
or  ratification  of  the  sale  of  the  stock,  or  any 
acquiescence ;  neither  the  court,  the  receiver, 
nor  the  respondents  being  in  position  to  rati- 
fy or  acquiesce.  The  receiver  would  not  have 
been  authorized  to  take  $6,300  out  of  the  gen- 
eral funds  of  the  Gilbert  estate  and  redeem 
stock  claimed  at  that  time  to  be  worthless, 
for  to  do  BO  would  be  merely  adding  to  the 
Ladd  ft  Bush  collateral,  thereby  making  them 
preferred  creditors. 

I  do  not  understand  the  record  to  disclose 
that  the  receiver  was  authorized  by  the  court 
to  compromise  the  claim  here  involved,  against 
Ladd  &  Bush,  for  $600,  or  any  other  sum. 
This  compromise  clearly  had  reference  to 
other  matters,  and  under  no  possible  construc- 
tion can  It  be  held  that  this  collateral  was 
intended  to  be  Included.  '  The  petition  and 
offer  of  Bush  was  broad  enough  to  have  in- 
cluded this  stock ;  but  the  order  of  the  court, 
made  upon  the  petition,  by  Its  terms  excluded 
the  stock,  and  therefore  the  court  Impliedly 
denied  the  authority  to  compromise  any  right 
of  the  creditors  pertaining  to  the  stock  in 
question.  However,  as  a  full  discussion  of 
this,  as  well  as  of  other  c^aiements  in  the 
opinion  which  I  do  not  deem  Justified  by  the 
record,  would  add  extensively  to  my  already 
too  lengthy  opinion,  I  will  pass  them  by ;  for 
I  think  the  features  hereinbefore  discussed 
ample  to  demand  an  aCBrmance  of  the  decree 
of  the  trial  court,  and  that  It  should-  be  so 
ordered. 


Mr.  Jostlee  SLATEB,  being  one  of  the  peti- 
tioners, has  taken  no  part  in  this  case,  either 
formerly  or  on  petition  for  rehearing;  and 
Mr.  Justice  McBRIDB,  having  succeeded  to 
the  oflice  of  Jlr.  Justice  BEAN,  who  has  been 
appointed  to  the  federal  bench  since  the  filing 
of  the  majority  opinion,  has  declined  to  par- 
ticipate in  the  deliberations  of  this  court  on 
the  application  for  rehearinj^ 


STATE  T.  BKtNKLBIT.t 
(Supreme  Court  of  Oregon.    Nov.  15,  1909.) 

1.  Larceny  (J  30*)  —  Ikbictment  —  Suffi- 
ciency. 

Under  B.  &  G.  €V>mp.  {  709,  providing  that 
the  terms  of  a  writing  are  presumed  to  have 
been  used  in  their  primary  and  general  accepta- 
tion, and  section  1311,  providing  that,  when  a 
Clime  involves  the  taking  of  an  animal,  the  in- 
dictment is  sofiiciently  certain  if  it  describea 
the  animal  by  the  common  name  of  its  daaa, 
an  indictment  charging  the  larceny  of  a  "calf^ 
was  sufficiently  certain,  and  charged  a  felony 
under  section  1801,  directed  against  the  larceny 
of  animals  named. 

[Ed.  Note.— For  other  cases,  see  Larceny. 
Cent.  Dig.  i  68;   Dec.  Dig.  ISO.*] 

2.  LABOtlfT  (I  23*)— IiTDioxinnT— Obahd  OB 
Petit  Labcxrt. 

An  allegation  in  an  indictment  for  the  lar- 
ceny of  a  calf,  made  a  felony  by  B.  ft  G.  Comp. 
i  ISOl,  of  the  value  of  the  calf  ••  $8,  does  not 
reduce  the  oSense  to  petit  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Dee; 
Dig.  t  23.*] 

3.  ArikjlLB  (I  10*)— Bbard  asd  Eabmabk— 
Evidence  or  Ownership. 

A  brand  and  earmark  recorded  as  provided 
by  B.  ft  O.  Comp.  {f  4201,  4204,  are  prima  fa- 
eie  evidence  of  the  ownership  of  the  "■'""'l  on 
which  found. 

[Ed.  Note.— For  other  cases,  see  Animals. 
Cent  Dig.  {{  8-12;  Dec  Dig.  |  10.*] 

4.  Cbiminai.  La.w  (I  1048*)— Ai>PEAi<— PsES- 

ENTATION     AND     BeSEKVATION     OP     EbBOB — 
SnFFICIENCT  OF  EVIDENCE. 

Unless  there  is  a  total  failure  of  proof,  a 
motion  to  direct  an  acquittal  in  general  terms 
will  not  bring  up  for  review  the  question  of  the 
sufficiency  of  the  proof,  but  the  particulars  in 
which  the  proof  is  insufficient  must  be  specified. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  2664;   Dec  Dig.  i  1018.*] 

5.  IiABCENT  (S  64*)  —  Evidence  —  Possessior 
or  Kbcehtlt  Stolen  Pbopebtt. 

Possession  of  property  recently  stolen  is  • 
circumstance,  if  unexplained,  or  If  the  explana- 
tion is  unreasonable  or  improbable,  that  may 
tend  to  show  gnilt,  and  from  which  the  jury 
may  find  accused  guilty,  if  with  the  other  evi- 
dence It  satisfies  them  beyond  a  reasonable 
doubt. 

lEi.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  if  170-178;  Dec.  Dig.  |  64.*] 

e.  CRiMTNAi  Law  (88  1038,  1056*)— Appeai 
—  Presentation  and  Reservation  o> 
Oboundb  of  Review- Exceptions. 

Error  assigned  on  the  failure  of  the  court 
to  give  an  instruction  cannot  be  considered 
where  there  was  no  request  therefor  nor  excep- 
tion taken  to  tlte  action  of  the  court  in  nnt  giv 
ing  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  2646,  2668,  2670;  Dec  Dig. 
II  1038,  1036.*]  ^ 


•Vor  otter  eases  sm  sssm  tople  and  Mctlon  NUMBUR  in  Dec.  ft  Am.  Digs.  U07  to  dati^  ft  R^oitar  laaaxai 

|B«b^aiius  acmed  Oecuibsr  S.  IMN. 


Digitized  by 


Google 


894 


1<M  PAGITIO  REPOBTBB. 


(Or. 


Ai>peal  from  Circuit  Court,  Baker  Comity ; 
WUliam  Smith,  Judge. 

Ira  Brinkley  was  conylcted  of  the  larceny 
Of  ft  calf,  and  be  appeals.    Affirmed. 

M.  D.  Clifford  and  M.  !«.  Olmsted,  for  ap- 
pellant   W.  S.  Levens,  for  the  State. 

EAEIN,  J.  This  Is  a  criminal  action.  In 
which  defendant  was  convicted  of  larceny  of 
a  calf.    The  indictment  Is  In  the  usual  form. 

The  first  error  urged  by  defendant  Is  that 
the  anlraal  alleged  to  have  been  stolen  Is  "a 
calf,"  and  that  this  is  too  ludeflnlte,  the  word 
"calf"  being  applied  to  other  things  and  ani- 
mals as  well  as  the  offspring  of  the  bovine 
family;  but  the  latter  is  Its-primary  applica- 
tion, and  therefore  must  be  so  accepted,  un- 
less some  other  application  appears  to  have 
been  intended.  Section  709,  B.  &  0.  Gomp., 
provides  that  the  terms  of  a  writing  are  pre- 
sumed to  have  been  used  In  their  primary 
and  general  acceptation,  and  section  1311  pro- 
vides that  the  Indictment  Is  sulflclent  In  that 
reepect  if  It  described  the  animal  by  the  com- 
mon name  of  Its  class,  and  therefore  the  In- 
dictment charges  felony  under  section  1801,' 
B.  &  C.  Comp.,  and  the  allegation  of  value  of 
the  calf  at  tS,  does  not  reduce  the  offense 
to  petit  larceny.  The  effect  of  the  holding  in 
State  T.  Mlnnlck  (Or.)  102  Pac.  605,  and  in 
State  v.  Hanlon,  32  Or.  95,  108,  48  Pac.  353, 
is  only  that  the  allegation  of  value,  If  less 
tlian  $35,  maXes  the  indictment  charging  fel- 
ony broad  enough  to  Include  the  lesser  of- 
fense of  petit  larceny  under  section  1418,  B. 
A  C.  Comp.  The  evidence  of  the  state  tended 
to  show  that  on  the  morning  of  August  10, 
1908,  defendant  took  three  sucking  calves 
from  three  cows,  one  of  which  cows  was 
marked  with  the  brand  and  earmark  of  W. 
H.  Boyce,  and  that  evening  he  butchered  the 
three  calves,  and  the  next  morning  sold  and 
delivered  them  to  Henry  Fawcett,  a  butcher 
in  Baker  City,  according  to  an  arrangement' 
made  with  him  several  days  before.  Defend- 
ant urges  that  none  of  the  calves  have  been 
identified  as  belonging  to  Boyce,  or  that,  if 
one  of  them  was  the  property  of  Boyce,  yet  it 
is  not  shown  which  one.  The  brand  of  W. 
H.  Boyce,  described  as  a  "half  circle  A,"  and 
his  earm.nrk,  were  duly  recorded,  as  provided 
by  sections  4201,  4204,  B.  &  C.  Comp.,  which 
make  them  prima  facie  evidence  of  the  own- 
erablp  of  the  cow ;  and,  although  Boyce  never 
saw  the  calf  and  did  not  know  whether  the 
cow  referred  to  had  a  calf,  yet  such  want  of 
knowledge  on  his  part  is  not  fatal  to  the 
State's  case,  if  the  cow  was  his  and  had  a 
calf.  Other  witnesses  may  be  competent  to 
establish  such  facts.  The  owner  of  a  cow 
owns  also  the  offspring,  an4  the  proof  of  the 
appearance  of  the  cow  was  proof  tending  to 
show  that  the  cow  had  passed  through  the 
period  of  gestation  and  had  a  calf,  and,  al- 
though it  was  not  shown  which  of  the  three 
salves  killed  was  ths  calf  of  the  Boyce  cow, 


because  no  sudh  Spedflc  description  of  them 
was  given  or  was  possible,  yet  defendant  was 
only  proBecnted  for  the  larceny  of  the  calf 
of  the  Boyce  oow,  which  calf,  the  proof  tend- 
ed to  show,  was  killed  and  sold  by  defendant, 
and  this  is  a  sufficient  tdentiflcation  of  the 
calf  alleged  to  have  been  taken.  The  brand 
and  mark  upon  the  Boyce  cow  was  shown  by 
Boyce  to  be  his  brand  and  mark,  and  being 
recorded,  as  provided  by  law,  was  sufflclent 
to  establish  the  ownership  of  the  cow.  Tbete 
was  testimony  by  Steve  Osbom  identifying 
as  the  property  of  Boyce  a  red,  dehorned  cow, 
marked  with  Boyce's  brand  and  mark,  which 
he  saw  'in  defendant's  pastnre,  and  which 
came  to  the  fence,  bawMng  and  wanting  out, 
her  calf  having  been  recently  taken  away, 
and  her  bag  was  full  of  milk.  Wellman  testi- 
fied that  he  drove  to  defendant's  pasture  for 
him  a  red  moolley  or  dehorned  cow,  being 
one  of  the  three  cows  whose  calves  defendant 
told  him  he  had  killed.  Also  admissions  of 
defendant  made  to  other  wttnesses  were  prov- 
ed to  the  effect  that  on  August  10,  1906^  he 
had  killed  the  calf  of  the  red  moolley  or  de- 
horned cow",  identified  as  the  Boyce  cow. 
The  Identity  and  Ownership  of  the  calf  could 
only  be  established  by  the  Identity  and  own- 
ership of  the  cow,  and  the  evidence  did  tend 
to  identify  the  calf  as  the  property  of  Boyce. 
The  denial  by  the  court  of  defendant's  mo- 
tion for  a  directed  verdict  interposed  at  the 
close  of  the  state's  testimony  is  urged  by  de- 
fendant as  error.  The  motion,  as  disclosed 
by  the  record,  is  that  the  court  "direct  a  ver- 
dict of  not  guilty,  for  the  reason  that  the 
state  has  wholly*  failed  to  prove  a  cause  suffi- 
cient to  be  submitted  to  the  Jury."  Under 
the  holding  in  State  v.  Tamler,  19  Or.  528, 
25  Pac.  71,  9  li  E.  A.  853,  which  holds  that, 
unless  there  Is  a  total  failure  of  proof,  a 
motion  for  a  directed  verdict  In  general  terms 
will  not  bring  upon  appeal  the  question  ot 
the  insi^fflclency  of  the  proof,  the  motion 
ought  to  specify,  the  particulars  in  which  it 
is  claimed  the  evidence  is  Insufficient  That 
question  must  be  first  called  specifically  to 
the  attention  of  the  lower  court,  and  cannot 
be  raised  here  for  the  first  time.  However, 
the  insufficiency  of  the  evidence  relied  on 
here  is  a  failure  to  identify  the  animal,  the 
larceny  of  which  Is  charged.  This,  as  we 
have  already  shown,  is  sufficiently  established 
to  be  submitted  to  the  Jury,  and  the  motiou 
was  properly  denied.  If  there  were  any 
doubt  or  uncertainty  as  to  the  identity  of  the 
calf  killed,  it  is  removed  by  defendant's  testi- 
mony, in  which  he  states  that  on  the  morn- 
ing of  August  10,  1908,  he  purchased  four 
cows  and  three  calves  from  two  strangers 
named  Gibson,  and  the  animals  were  turned 
into  his  pasture;  that  In  the  afternoon  of 
that  day  be  drove  one  ot  these  cows  and  the 
three  calves  to  his  barn,  and  killed  the  three 
calves  that  evening;  that  tlie  cow  which  lie 
brought  with  the  calves  from  the  pasture  waa 
the  red  cow,  branded,  aa  he  says^  with  "m 
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tvtif  cinfl«  k,  caf  whatovev  Mr.  Boyoe  daima," 
and  that  h«  brought  that  cow  up  to  milk. 
He  Old  not  admit  that  on*  of  the  calvM  be- 
longed to  that  cow,  bnt  he  bellered  that  It 
did.  He  refen  to  the  fourth  cow,  mentioned 
aa  the  "88  cow,"  as  being  the  dry  cow.  It 
was  for  the  Jury  to  determine  whether  the 
evidence  established  that  defendant  was  tn 
the  possession  of  the  calf  recently  after  It 
was  stolen,  and  whether  his  explanation  of 
such  possession  was  reasonable  and  consist- 
ent with  innocence,  and,  U  they  found  that 
the  property  was  stolen  and  recently  there- 
after found  in  his  possession,  this  would  be  & 
circumstance,  if  unexplained  or  the  explana- 
tion unreasonable  or  improbable,  tboy  might 
consider  as  tending  to  show  guilt,  4ind  Xrom 
which  they  might  find,  him  guilty,  if,  UHen 
In  connection  with  all  the  evidence,  it  4Siti#' 
fies  them  t>eyoud  a  reasonable  doubt  of  hi^ 
gqiU.  State  y.  Hale.  12  Or.  358,  7  Pax.  S88: 
State  T.  Fomeroy,  30  Or.  18,  25.  46  Pac.  787 : 
State  r.  Hodge,  60  M.  H.  5V0.  And.  as  8«id 
In  State  v.  Sally,  41  Or.  870,  70  Pac.  800,  «h« 
weiglit  and  value  of  teadmMiy  .opon  theas 
qoeationa  are  ezciuBlvaly-far  thie  Jury. 

The  exceptions  to  Instruetlons  given  bytiia 
coart  and'  to  the  refusal  to  gtv«  InitructionB 
requested  are  haiM  largely  upon  the  ma1>. 
ters  above  considered,' and  are  sot  well  tafeen^ 
and  the  Instructions  requested-  by  dtftodatit; 
ao  far  as  proper,  are  included  In  the  instruc- 
tions given.  Defendant  assigned  as  error  the 
ftillure  of  the  court  to  Instruct  the  Jury  as  to 
the  effect  of  (Circumstantial  evidence,  but 
there  was  no  request  for  wicfi  ^istnictlon  nor 
exception  taken  to  the  aottoii  of  the  court  in 
not  giving  it,  and  the  question  cannot  be  con- 
sidered here.  State  v.  Magers,  36  Or.  38,  58 
Pac  892;  Smltson  v.  Southern  Pacific  Co., 
37  Or.  74.  80,  60  Pac.  907.  It  Is  said  in  State 
T.  Abrams.  11  Or!  172,  8  Pac.  328:  "We  have 
announced  this  principle  before,  and  we  now 
lay  it  down  as  a  rule  to  which  there  can  be 
no  exceptions  that  no  objection  to  proceed- 
ings in  the  court  below  jcan  be  heard  In  this 
court  which  is  not  based  on  alleged  error  in 
Jodicial  action  on  the  part  of  the  lower 
oonrt"  In  State  v.  Cody,  18  Or.  606,  23  Pac. 
881,  24  Pac  895,  the  majority  of  the  court 
held  that,  without  exception  being  taken 
thereto,  the  failure  of  the  court  to  instruct 
the  Jury  that  the  charge  of  felony  included 
also  a  leaser  ofTense  is  reversible  error,  but 
Uiia  case  was  expressly  overruled  in  State  r. 
root  Ton,  24  Or.  61.  70,  82  Pac  1031,  33  Pac 
587,  and  In  State  v.  Reyner,  90  Or.  224,  281, 
91  Pac  801.  As  to  the  reason  and  necessity 
for  exception  tO'  errors  relied  upon  on  appeal, 
see  the  exhaustive  dissenting  •pinion  of  Mr. 
Justice  Lord  in  State  v.  Cody,  supra,  18  Or. 
584,  24  Pac  896. 

We  find  no  error  in  the  proceedings  of  the 
R>wer  court,  and  the  Judgment  is  afltrmed. 


DUBKHBIMBR   t.    OOPPBROPOIilB   OOP- 

PEIR  OO.  et  al. 

(Supreme  Court  of  Orefon.    Nov.  16,  1900.) 

1.  Mines  and  Minkbals  (|  113*)— Wages— 
liiKNs  —  Pbbsons  BirriTLBD— OoNsnucnoN 
or  STATtrr»^"PxBa<»a  Who  shaix  PnroRM 
LAHpa," 

^3.  &  C.  Comp.  I  566S,  as  amended  by  Lawa 
190T,  p.  294,  provlaes  that  "every  person  who 
■hall  perform  fab<sr''  about  a  mine  shall  have  a 
Uen,  eta  Section  \B09  provides  that  "every  la- 
borer or  materialman"  claimiog  ander  the  act 
shall  take  certain  steps  to  perfect  hU  lien. 
Held,  that  the  phrase  "every  person  who  shall 
perform  labor  on  any  mine,"  etc.,  applies  to  or- 
dinary laboraiji  who  perform  actual,  visible  toil 
with  their  hands  or  muscles,  other  kinds  of  serv- 
ice not  belog  expressly  mentioned,  and  does  not 
embrace  superintendents  or  manajiers. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Bfiaeials,  C«i>t.  Dig.  i  234;  Dee.  Dig.  f  113.* 

■3Fot  ether  deAnitions,  see  W«rds  and  Phrases, 
vol.  H,  pip.  3962-0968;    vol.  8.  p,  7700,] 

2.  CoiianniTXONAi.  Law  (|  93*)  —  Vbstkd 
IliQHxa7-JLuN»— GvvBci  or  Kej? kai.  or  Siax- 

.  VXK. 

A  Hen  is  a  creation  of  statute,  not  a 
tsMed  rfebt,  knd  the  Legislature  by  repeal  Ing  a 
statute  may  take  it  away,  provided  it  leaves 
the  remedy  at  comraou  law  intact. 

[Ed.  Note.— For  other  cases,  see  Constitutloa- 
i\  Law,  Cent  Dig.  |  236;   Dec.  Dig.  i  93.*] 

3.  Mines  and  Minibajc^  (|  112*)  —  Liens — 
AucNDintMT  or  Statute. 

B.  A  G.  Oomp.  i  6668,  containing  a  pro- 
vision granting  a  hen  to  a  person  worldng  m .  a 
boarding  house  in  connection  with  a  mine,  was 
amended  by  Laws  1907,  p.  294,  which  omitted 
that  provision  and  repealed  all  acts  and  parts 
of  acts  in  conflict  witb  the  provisions  thereof, 
aad  the  lien  as-  to  soeh  laborer  was  destroyed. 

(Eld.  Note.-r>For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  f  233;   Dec.  Dig.  i  112.*] 

4.  WiTNESsaa  (i  260*)— Gaosa-ExAJtiNATiON^' 
Scope. 

"Where  questions  asked  by  defendant  on 
ecoss-examinatlon  were  a  part  of  Its  case  in 
chief,  plaintiff's  objections  thereto  were  proper- 
ly sustained. 

[X:d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  II  9«^,  953 ;    Dec.  Dig.  {  269.*] 

6.  TaiAi,  (i  51*)— Condition Ai,  Admission  or 
Evidence— Expense  of  Intboduction— Or- 
ns  to  Pat. 

'Where,  in  an  eqnity  ease,  objection  was 
sustained  to  questioDB  asked  on  cross-examina- 
tion as  properly  being  part  of  the  party's  case  la 
chief,  that  jMirty's  request  to  have  the  testimony 
taken  notwithRtanding  the  rulini;  was  proper- 
ly refused,  where  it  did  not  offer  to  pay  the 
expense  thereof,  provided  the  evidence  should 
finally  be  held  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  125;   Dec  Dig.  I  51.*i 

Appeal  from  Circuit  Court,  Grant  County ; 
Qeo.  E.  Davis,  Judge. 

Action  by  H.  Durkbelmer  against  the  Cop- 
peropolls  Copper  Company  and  others.  A 
demurrer  was  sustained  as  to  certain  causes 
of  action  and  overruled  as  to  others,  and  all 
parties  appeal.    Afltrmed. 

This  la  a  suit  to  foreclooe  certain  laborars' 
liens  upon  mining  property  In  Orant  coaaty. 
Plaintiff  sued  for  himself  and  as  assignee  ot 
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eertalo  dalmanta,  whose  Hen  claims  had 
been  transferred  to  him.  There  areflre  liens 
tnvolTed,  and  each  la  set  oat  as  a  separate 
caase  of  suit  The  first  caase  Is  upon  a  lien 
Med  by  plaintiff  for  prorlslons,  hardware, 
and  supplies  furnished  by  him  to  the  defend- 
ant company.  The  second  cause  Is  upon  a 
lien  filed  by  W.  W.  Olbbs  for  labor  as  super- 
intendent and  general  manager  of  the  Gc^ 
peropoUs  mine.  The  third  cause  is  upon  a 
lien  for  work  and  labor  performed  by  Mrs. 
I.  B.  Gibbs  in  cooking  for  the  employers  at 
the  mine.  The  fourth  cause  is  upon  a  lien 
for  work  and  labor  performed  upon  the  mine 
by  W.  O.  Glbbs.  The  fifth  cause  Is  ni>on  a 
lien  for  proTlslons  furnished  the  mine  by  D. 
Walter  Fiak.  A  demurrer  was  filed  to  each 
cause  of  suit,  and  sustained  as  to  the  second 
and  third  causes  and  oyerruled  as  to  the  oth- 
ers. Plaintiff  declined  to  amend  the  com- 
plaint, and  defendant  amended  as  to  the  first, 
fourth,  and  fifth  causes,  and  a  trial  was  had 
resulting  In  a  decree  for  plaintiff  on  each  of 
them.  Plaintiff  appeals  from  the  decree  of 
the  court  sustalnii^  a  demurrer  to  thesecoad 
and  third  causes,  and  defendants  am>eal  from 
the  decree  in  favor  of  plaintiff  on  the  other 
counts.  That  portion  of  the  notice  of  Hen  of 
W.  W.  Glbbs  which  is  necessary  to  an  un- 
derstanding of  the  point  raised  by  the  de- 
murrer reads  as  follows:  "Notice  Is  hereby 
given  that  I,  W.  W>  Glbbs,  of  Prairie  city, 
Oregon,  have  performed  labor  and  rendered 
serrlces  in  Grant  County,  Oregon,  tor  the 
Gi^peropoUs  Copper  Company,  a  private  cor- 
pontion,  organised  under  the  laws  of  the 
state  of  Oregon,  and  engaged  In  the  mining 
boslness  near  Prairie  Olty,  In  Grant  county, 
Oregon ;  that  said  services  consisted  in  work- 
ing as  superintendent  and  general  manager 
of  the  following  described  mining  property, 
situate  near  Prairie  City  in  Grant  county: 
[Here  follows  a  description  of  the  i»roperty.] 
That  the  said  Copperdpolls  Copper  Company, 
a  private  corporation,  was  and  is  the  owner 
and  reputed  oVner  of  the  above-described 
mining  property  upon  which  said  labor  and 
services  was  performed  by  this  plaintiff." 
The  lien  further  shows  that  claimant  was 
employed  by  the  board  of  directors  of  which 
be  was  one  at  the  agreed  price  of  $300  per 
month,  and  that  a  balance  is  due  him  of  $4,- 
800,  for  which  he  claims  a  lien.  Other  neces- 
sary facts  appear  in  the  opinion. 

Cattanach  &  Wood,  for  appellant  A.  D.  liee- 
dy,  for  respondents  Co{^ropoli8  Copper  Go. 

McBRIDB,  J.  (after  stating  the  facts  as 
above).  The  sufliclency  of  W.  W.  Glbbs'  Men 
depends  upon  the  construction  of  section 
6668,  B.  ft  C.  Comp.,  as  amended  by  the  Bess. 
Laws  1907,  p.  294.  So  much  of  the  amended 
section,  as  Is  necessary  to  cite  here  reads  as 
follows:  "Every  person  who  shall  perform 
labor  npob  *  •  •  any  mine,  lode,  mining 
claim  •  •  *  shall  have  a  lien,"  etc  Sec- 
tloo  0609,  as  amended,  reads  as  follows:  "It 
Miall  M  tbe  duty  -of  every  Isber^  or  ttate* 


rtslmali  dalmlBg  the  liena&t  ot  fids  act 
within  sixty  days  after  he  has  ceased  to  la- 
bor  thereon  from  any  cause,  or  has  ceased  to 
furnish  materials  therefw,  to  file  with  ths 
county  clerk  of  the  county,"  etc.  Laws  1907, 
p.  285.  If  the  superintendent  and  general 
manager  of  a  mine  is  a  "person  performing 
labor  upon  a  mine"  within  the  meaning  and 
Intent  of  this  statute,  his  lien  is  otherwise 
unobjectionable,  and  the  demurrer  should 
have  been  overruled  The  decisions  of  the 
courts  are  not  harmonious,  and  slight  differ- 
ences in  the  wording  of  the  statutes  render 
many  of  them'  inapplicable.  We  are  of  the 
opinion  that  the  words  "every  person  who 
shall  perform  labor,"  used  in  the  statute,  are 
desig^ned  to  doslgnate  ordinary  laborers  who 
perform  actual  physical  toil,  common  labM'- 
ers  and  those  who  are  required  to  use  their 
hands  or  muscles  In  actual  work,  and  do 
not  Include  that  higher  and  usually  better 
paid  class  of  employee  whose  duties  are  con- 
fined to  superintendence  and  management; 
unless  such  class  is  expressly  mentioned  in 
the  statute.  We  think  section  S669  defines 
the  preceding  section  when  it  provides  that 
"every  such  laborer  or  materialman"  shall 
take  certain  steps  in  order  to  perfect  his 
lien.  Tbe  intent  of  the  statute  is  to  protect 
a  class  of  persons  rarely  able  to  protect 
themselves,  aitd  who,  from  the  laborious  na- 
ture of  their  occupations  and  the  necessity 
of  earning  their  daily  bread  by  dally  toll, 
have  not  time,  opportunity,  or  intelllgoice 
sufficient  to  Inform  themselves  as  to  the 
financial  responsibility  of  the  parties  for 
yrhoifi  they  wpr^  To  say  that  a  general  su- 
perintendent and  manager  can  have  a  lien 
for  his  services  would  be  a  construction  that 
would  do  violence  to  both  the  language  and 
Intent  of  the  statute,  and  permit  those  who 
by  their  situation  would  be  able  to  know 
just  the  financial  cpndltion  ot  a  mine  to  use 
that  information  to  gain  an  advantage  over 
the  poor  fellow  who  was  blistering  his  hands 
by  actual  contact  with  the  pick  and  shoveL 
Few  courts  haVe  gone  to  the  extent  of  hold- 
ing services  purely  as  superintendent  or  man- 
ager to  be  lienabie. 

The  case  of  W.  F.  T.'  ft  It.  Co.  ▼.  Remlck, 
1'  Or.  109,  is  cited  by  counsel  for  appellant 
Dotlcheimer  in  support  of  this  contoitlon  In 
the  case  at  bar.  The  statute  under  whidi 
the  claim  of  lien  was  made  in  that  case  pro- 
vide that  "all  persons  performing  labor  for 
tbe  construction  of  any  building  shall  hav»  a 
Hen  thereon."  It  is  sniHnitted  that  tbe  t«ni 
"for  the  construction"  is  far  broader  than 
the  word  "upoti,"  which  Is  used  in  tbe  sanw 
opnnection:  in  the-  case  at  bar.  Tbe  qnestloa 
w^ally  decided  is  stated  in  the  KyUabus,  aa 
fellows:  "A  meebanic,  wbo  acta  as  over- 
seer while  performing  manual  labor,  la  en- 
titled to  a  Uen  for  all  his  servicea."  The 
court  say:  "Bejoiick  cectalnly  performed 
'labor  for  the  construction'  oif  the  cQmpany*s 
buildings,  and  is  clearly  entitled  to  a  Urn 
tmmtmAftt  n«t  the  wboli,  ot  tocb  Ubor; 
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and,  aa  his  aonrlcea  w«re  lnsq)aiabl7  Mn< 
dered  and  received  by  the  company,  we  think 
tae  should  have  a  lien  for  hia  entire. compen- 
sation. .  When  time  and  skill  are  .employed 
to  superyise  and  direct  in  the  construction 
of  a  building,  a  lien  is  as  much  deserved 
and  required  as  In  any  other  case,  and  be- 
yond question  It  should  be  allowed.  If  actual 
labor  is  added  to  the  other  grounds  of  right. 
There  is  doubt  as  to  whether  an  architect, 
or  person  performing  labor  of  ^tke  nature, 
cftn  hold  a  Hen ;  but  It  is  dear  that,  for  work 
of  any  kind  upon  the  building  in  its  con- 
struction, the  statute  gives  a  remedy."  It  la 
evident  that  the  actual  physical  labor  per- 
formed by  Kemlck  was  the  sheet  anchor  that 
saved  and  preserved  a  Hen.  His  labor  was 
the  principal  element  The  fact  that  he  also 
acted  as  overseer  was  merely  Incidental. 
In  Culllns  V.  FlagstafT  Silver  Mining  Co.,  2 
Utah,  219,  affirmed  by  the  United  States  Stt< 
preme  Court  104  V.  S.  176,  26  L.  Ekl.  704, 
Culllns  was  a  foreman,  having  charge  of  the 
miners  in  the  actual  work  of  the  mine,  with 
the  power  incidentally  to  hire  and  discharge 
hands  and  to  purchase  supplies.  He  was 
not  tlw  genwal  snperintendetit  or  manager 
of  the  mine,  that  posltioD  being  filled  by  one 
J.  M.  Patrick.  It  also  appeared  tbat  he  inci- 
dentally performed  some  physical  labor.  To 
use  the  language  of  Mr-  Justice  Woods  (104 
U.  S..  177,  26  L.  Ed.  ,704):  "He  was  not  thje 
general  agent  of  the  mining  business  of  the 
plaintiff  in  error,  llutt  office  was  filled  by 
Patrick.  He  was  not  a  contractor,  His  serv- 
ices were  not  of  a  professional  character, 
sach  as  those  of  a  mining  engineer.  He  was 
the  overseer  and  foreman  of  the  body  of 
miners  who  performed  manual  labor  upon 
the  mine.  He  planned  and  pertionally  super- 
intended and  directed  the  work.  *  •  » 
His  duties  were  similar  to  those  of  t&e  fere- 
man  of  a  gang  of  tradc>  haads  upon  a  rail- 
road, or  a  force  of  mechanics  engaged  in 
Imllding  a  house."  It  will  be  noticed  that -Cul- 
llns did  not  claim  a  lien  as  superintendent  or 
mana^r;  but  as  a  laborer.  In  the'  notice  of 
Uen  In  the  case  at  bar,  Glbbs  claims  as  supers 
Intendent  and  general  manager  of  the  proper- 
ty: The  business. Of  a  supcAttendent  is  to  eu- 
perlnteiMl,'to  direct,  and  ef-  a  general'  mana^ 
ger,  to  generally  manage,  control,  and  super- 
vise a  business.  The  Hen  itself  showa  l^iat 
Qlbbs  was  a  director  of  the  company,  and  .was 
employed  bgr  the  board  ofi  dieecton,  inclndlag 
Jiimself ,  as  superintendent  and  general  man- 
ager, at  a  fixed  salary  of  f3Q0.per  month. 
If  be  is  a  laborer  within  the  meaning  of  the 
)aw,  there  is  no  logical  leaBoa  why  the  preai- 
Heat,  the  secretary,  and  the  board  of  direct- 
or* of  a,  mining.' oorporation,  may  not  vK>te 
themsdves  sfilaries  and  become  pT«ferrwi 
.creditors,  to  the  injury  of  the  actual  tolicza 
in  the  tunnels.  They  might  well  say  that 
they  had  expended  mental  effort  and  tlfoe 
to  make  the  bualnesa  a  success;  tliat  lliey 
-bad    written    letters,    traveled    from    their 
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bomee  to  the  nine,  attwded  dietctors'.nMett 
ings,  aad  gone  through  the  accounts  of  the 
boslnesspand  that 'all  QUs  was  labor  on  the 
mine,  for  which  they  ought  to  have  a  lien. 
With  all  deference  to  eome  wsltctrs  and  some 
courts  who  contend'  tbat,  undw  certain  'cir- 
cumstances, a  superiatendent  ia  entitled  to 
a  li«i  for  his  services,  we  decline  to  apply  a 
rule  whose  logic  is  fraught  with  suob  dan- 
gerous reaults  to  a  case  like  the  one  at  ban 
We  twld  tbat  the  words  "labor  upon  a  mine" 
mean,  actual  physical  labor,  except  where 
other  .kinds  of  service  are  expressly  mention- 
ed in  the  statute,  and  that  the  notice  of  Ilea 
must  ime«ulvQCaUy  show  that  the  labor  was 
actuaUy  performed  upon  the  property.  Per- 
haps a  use  of  the  words  of  the  statute  would 
be  sufficient,  but  In  the  case -at  bar  the  lan- 
guage of  the  statute  1b  qualified  by  a  desig- 
nation la  the  notice  of  Hen  of  the  services 
perfornaed,  wiiich  em  their  face  are  not  lien- 
able,  lu  this  conclusion  ve  are  supported 
by  very,  strong  authority. 
'  In  tilie  case  of  Bmailbouae  v.  Kentucky  A 
M.  G.  &  S.  M.  Co.,  2  Mont  448,  446,  the  court 
say:  "The  purpose  of  the  Legidlatare  la 
enactiog  this  statute  undoubtedly  was  to  ser 
cure  to  the  persons  therein  named  compensa- 
tion for  their  labor  upon  the  erections  there- 
in contemplated,  and-witliln  the  scope  of  the 
statute.  Its  pnxvisions  should  he  liberally 
cooBtrued.  It  was  designed  far  the  pvotec- 
tioa  of  worjEmen  w4io  'bis^'  their  labor  oc  mar 
Isriala  fumiahed  have  called  property  into 
heiagior  added  to  Its  valuer  to  the  raid  that 
the  property  itself  should  be  held  liaMe  for 
the  labor  and  maierlals  ,tbat  produced  it. 
But  it  is  not, every  one  who- oontrlbutea  to 
the  erection  of  a  building  or  struptiire  that 
ia  entitled:  to  a  Uem  th^eon.  If  the  oontrlbur 
Uon  waB,ia[direft,aB.if.  A.  sheuld  loan  money 
to  .B.  for  the  purpose  of  cDabllng  him  to  erect 
a  building,  and  he  ehould  with  the  meuegr 
tjras  loEuoed  ^n^loy  -workweui  .purefaase  mar 
teriais  and  couatruot  a  .building,  A.  oould 
not  hold  a .  meciuinle^a  Ueoi  on  the  building 
for  the  money  so  UmummL  <In  order  te  Mve 
the  lien  attach,  the  labor.' <kr..mBl9ri|ila  must 
have  been  expended  on  the  buildUig  Itself, 
and  not  upon  something  else  that-  produced 
It  as  a  result  Ffottthe  nature  of  plaintiff's 
employment  as  averred  by.  himself,  it  does 
not  appear'  that  he  was  an  arcbiteat  .or  labor- 
er, or  that  be  labored  directly  la  tlie.con- 
strucVion  ,oC  the  buUdingSi,  ete.,  but  rather 
that  he  was  employed  by  the  eorporation  at 
a  fixed  salary  to  manage  and  superintend  its 
affairs  at  the  place  named.  ,  UndQubtedly 
he  had  the  general  oversight  of  the  business 
of  .the  leompany,  of,  the  workmen  employed 
to  labor  upcq  the  buildings,  etc.,  and  prol>- 
ably  kept  an  account  of  their  time,  saw  tbat 
they, performed  good  service  and  earned  their 
wasesi  aad  at. stated  times. paid  then  th^ 
money,  for  all  of  which,. be,  rendered  an  ae- 
count  to  the  company.,  His  seijvices  were 
useful  and  necessary,  but  they  contributed 
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VBly  'In  an  Indirect  manner 'to  tbe  censtroA- 
tl(«  and  erection  of  the  bnildinga.  He  stood 
very  mndi  In  tbe  altuatlon  of  an  owner  di- 
recting and  managing  works  of  bis  own.  He 
was  the  rcqpreeentatlTe  of  tbe  corporation, 
ttai  to  the  laboreni  under  blm  he  was  tbe 
oorporation  at  tbe  place  where  tbe  labor  was 
performed.  This  was  not  tbe  kind  of  werv- 
ioe  that  entitled  one  to  a  mechanlCa  lien. 
•  •  •  '  This  superintendent  stands  In  place 
of  tbe  oorporatlan,  and  to  give  a  Hen  for  the 
kind  of  labor  he  performed  might  defeat  the 
liens  of  the  workmen  and  materialmen  who 
actually  constmcted  the  bnlldlng,  and  wonld 
be  like  giving  a  lien  to  the  corporation  lt< 
self."  See,  also,  Gulf  &  B.  V.  Ry.  Co.  v. 
Berry,  81  Tex.  Civ.  App.  408,  72  S.  W.  1049.J 
Pennsylvania  &  Delaware  Railroad  Co.  v. 
I«nfrer,  8i  Pa.  168,  24  Am.  Rep.  189 ;  State 
ex  rel.  Grocery  Co.  v.  Judge,  108  La.  512,  82 
Sontb.  438,  68  Ii.  R.  A.  407,  92  Am^  gt  Rep. 
892;  Meands  v.  Park,  9S  Me.  627,  60  Atl.  706; 
Boyle  V.  Mountain  Key  Uln.  Co.,  9  N.  M.  237, 
90  Pae.  347;  M.,  K.  &  T.  Ry.  Co.  v.  Baker,  14 
Kan.  668 ;  Malcomson  v.  Wappoo  Mills  (C.  O.) 
86  Fed.  192.  We  conclude,  therefore,  that 
tiie  demurrer  to  tbe  second  cause  of  suit  was 
properly  sustained. 

We  tblhk  that  the  demurrer  to  tbe  third 
cause  of  suit  was  properly  sustained.  Before 
the  amendment  of  1907,  seictlon  6668,  B.  &  O. 
Oomp.,  contained  a  provision  granting  a  Hen 
to  a  person  working  In  a  boarding  house  used 
tn  connection  wltli  a  mine,:  but  tbe  amend- 
ment  of  1907  omitted  this  provision  entirely, 
and  repealed  all  acts  and  parts  of  acts  in 
conflict  with  the  provisions  of  said  act  It 
is  diflScuIt  to  see  why  this  was  done  as  the 
labors  of  a  cook  are  certainly  as  meritorious 
as  those  of  a  teamster,  or  many  other  classes 
of  laborers  whose  claims  are  protected  by  the 
amendment,  but,  the  Iiegislature  having  de- 
liberately excepted  cooks  from  the  protection 
of  the  statute,  we  have  no  right  to  so  con- 
strue It  as  to  make  it  include  a  class  which 
legislative  wisdom  or  unwisdom  has  stricken 
from  the  list  A  lien  is  a  creation  of  tbe 
statute  and  a  repeal  of  the  statute  destroys 
the  lien.  It  is  not  a  vested  right,  but  an 
additional  remedy  provided  by  law,  and  It 
is  always  within  the  power  of  the  Legisla- 
ture to  take  away  such  remedy  provided  It 
leaves  the  remedy  at  common  law  intact. 
Hanes  v.  Wadey,  73  Mich.  178,  41  N.  W.  222, 
2  L.  R.  A.  498j  and  cases  there  cited.  We  do 
not  think  the  court  erred  in  sustaining  the 
objections  of  plaintiff  to  tbe  questions  asked 
by  defendant  on  cross-examination.  They 
were  a  part  of  defendant's  case  in  chief,  and 
the  objections  made  were  properly  sustained. 
Defoidant's  request  to  have  the  testimony 
taken,  notwithistandlng  the  ndlng  of  thtt 
court,  was  properly  refused,  since  he  did  not 
offer  to  pay  for  the  taking  of  such  testimony. 
Sutherlln  v.  Bloomer,'  60  Or.  404,  9B  Pac.  185. 

We  And  no  error  In  the  rulings  of  the  court 


btHow,  and  its  decree  Is  tiMvef ore  aiBrmed. 
As  both  parties  have  appealed  and  the  decree 
of  the  lower  court  la  undisturbed,  neither 
party  will  recover  costs  in  this  court 


MOORB  V.  POOLET. 
(Supreme  Court  of  Idaho.     Oct.  16,  1900.) 

1.  Mining  Ci.aiicb— Assessukrt  Work— Evi- 
dence. 

'  Evidence  in  this  case  examined,  and  HeM 
■affident  to  support  the  Judgment. 

2.  Mines  and  Mirhbau  ({  55*)  —  OoifTBAcr 
TOB  Salx— Avoidance  fob  Fbaud. 

Where  a  purchaser  has  beard  that  parties 
other  than  the  vendor  are  asserting  gome  claim 
to-  or  interest  in  the  property,  and  makes  no  in- 
vestigatioa  or  inquiry  as  to  tbe  validity  of  snch 
claim  exce|pt  from  the  vendor,  and,  on  being  as- 
sured by  nim  that  no  claim  exists,  consummates 
the  deal  and  secures  a  contract  for  a  "granf 
conveyance,  he  does  not  show  snch  a  degree  of 
diligence  and  care  in  discovering  tbe  oonditHMi 
of  toe  title  as  to  enable  iiim  to  defeat  an  action 
on  the  contract  on  the  plea  of  false  and  frand- 
nlent  representations  as  to  condition  of  dtle. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dae.  Dig.  {  S&.*] 

8.  BECOSDS  ({  l*>~-MEAlfS  OF  IirF<»MATIOIT. 

,  A  pnbiie  teooid  is  a  ready  and  convenieyt 
means  of  information  on  all  matters  required 
to  be  made  of  record. 

'  [Ed.  Note.— For  other  cases,  see  Records,  Cent. 
Dig.  «  1 ;   Dec.  Dig.  {  l.»] 

4.  BVID15NCB    (I    881*)— Fobeion    Laws— 
Proof  of. 

Under  tite  pnovisionB  of  seotion  6960,  Bev. 
Codes,  books  pnnted  or  published  under  the  au- 
thority of  a  state  or  territory  or  foreign  conn- 
try,  and  purporting  to  contain  the  statutes  or 
otiwr  written  laws  of  snch  state,  territory,  or 
country,  or  proved  to  be  commonly  admitted  fas 
the  tribunals  of  such  state  or  temtoiy  as  evi- 
dence of  the  written  law  thereof,  are  admissible 
in  this  state  as  evidence  of  snch  law. 
'  [Ed.  Note. — For  other  cases,  see  Bvtdeneew 
Gent  Dig.  If  1236,  1286;   Deo.  Dig.  f  331.*] 

-  (Syllabos  by  tte  Conrt.) 

Appeal  from  District  Court,  Shoabone 
County ;  w.  W.  Woods.  Judge. 

Action  by  D.  L.  Moore  against  0.  A.  Pooley. 
Judgment  for  plaintiff,  and  defendant  op- 
peals.   Affirmed. 

Walter  H.  Hanson  and  H.  B.  Worstdl,  f«r 
appellant    J.  E.  Gyde,  for  respondeat 

AILSHIE,  J.  This  action  was  Instituted 
by  the  plaintiff  for  the  recovery  of  the  sum 
Of  $300,  together  with  Interest,  for  the  value 
of  assessment  work  on  three  mining  claims 
which  tbe  defendant  had  promised  and  agreed 
to  do,  and  which  he  failed  to  perform.  Judg- 
ment was  entered  In  favor  of  plaintiff,  and 
defendant  appealed. 

This  action  arose  out  of  a  contract  entered 
Into  between  the  plaintiff  and  defendant  on 
February  23,  1907,  which  contract  Is  referred 
to  by  the  parties  as  an  option  to  sell  three 
certain  mining  claims  situated  In  Sando* 
county,  Mont,  and  called  the  "Bonnie  Blue," 
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"May  Day,"  and  '^dorado  Fraction."  The 
agreement  is  as  follows:  "Received  of  C.  A. 
Pooley,  of  Mullan,  Idaho,  the  sum  of  one  hun- 
dred dollars  ($100.00)  as  part  payment  for 
the  following  described  quartz  lode  claims, 
Tlz.:  The  'Bonnie  Blue,'  the  'May  Day,'  and 
the  'Eldorado  Fraction,'  all  being  in  Spring 
Gulch  (unorganized)  mining  district,  in  the 
county  of  Sanders,  state  of  Montana.  The 
entire  balance  of  price  to  be  paid  for  the 
said  described  property  is  the  sum  of  seven 
thousand  dollars  ($7,000.00),  to  be  paid  on 
or  before  the  first  day  of  May,  A.  D.  1907, 
by  the  aforesaid  C.  A.  Pooley.  On  the  pay- 
ment of  the  said  sum  of  seven  thousand 
dollars  ($7,00a00)  within  the  time  above 
specified,  to  the  undersigned  D.  L.  Moore,  of 
Carter,  Missoula  county,  Mont,  the  said  D. 
L.  Moore  hereby  agrees  to  execute  and  deliv- 
er to  the  aforesaid  O.  A.  Pooley  a  good  and 
sufiSdent  grant  deed  to  the  above-described 
mining  property.  The  aforesaid  G.  A.  Pooley 
hereby  also  agrees  to  perform,  or  have  p^- 
formed,  the  annual  representation  work  on 
the  above-described  mining  property  for  the 
year  1907,  whether  this  option  shall  take 
effect  or  not.  It  is  also  further  herein  speci- 
fied by  both  parties  to  this  agreement  that 
the  said  payment  of  seven  thousand  dollars 
($7,000.00)  to  be  paid  by  the  said  C.  A.  Pooley 
to  the  said  D.  L.  Moore  shall  be  d^osited  to 
the  credit  of  the  said  D.  L.  Moore  In  the 
Western  Montana  National  Bank  of  Missou- 
la, Mont.  Dated  at  Carter,  MJont,  the  2Sd 
day  of  February,  1907.  [Signed]  D.  L.  Moore. 
C.  A.  Pooley."  The  plaintiff  alleged  the,  exe- 
cntion  of  this  contract  and  the  failure^  neg- 
lect, and  refusal  of  defendant  to  perform  the 
assessment  work  for  the  year  1907  as  pro- 
vided for  In  the  contract,  and  defendant  an- 
swered admitting  the  execution  of  the  con- 
tract and  his  failnre  to  de  the  assessment 
work.  He  attempted,  however,  to  Justify  his 
failure  on  the  ground  that  the  plaintiff  was 
sot  In  fact  the  owner  of  the  mining  claims 
described  in  the  contract,  and  that  they  were 
claimed  advera^  by  the  King  4b  Qveen 
Mining  Company,  a  Montana  corporation. 
The  d^fflidant  alleged,  ataong  otlier  thlags, 
that  he  "had  heard  rumors  that  the  said  min- 
ing property  covered  by  tiie  claims  described 
,ln  paragrairii  1  of  the  idain tiff's  complaint 
belonged  to  and  was  claimed  by  the  Kli«  ft 
Queen  Mining  Company,  a  corporation  having 
its  principal  place  of  business  at  lAe  dty  of 
Missoula  in  the  state  of  Montana,  and  that 
said  defendant,  not  desiring  to  purchase  a 
lawsuit,  and  with  a  view  of  avoiding  any  Utl- 
gatlon  that  might  arise  c<nicemlng  said 
dalms,  inquired  of  the  said  plaintiff  whether 
or  not  be,  the  said  plaintiff,  was  the  owtier 
of  said  claims,  and  wbetbo*  or  not  the- said 
King  ft  Queen  Mining  Company  owned  the 
same  or  claimed  the  same,  and  whether  or 
not  the  said  plaintiff  could  give  defendant  a 
good  and  sttfllcient  deed  conveying  a  clear  ti- 
tle to  said  property,"  etc.  Defendant  fat- 
tber  alleges  that  plaintiff  r^resented  that  he 


had  a  tdear  and  fe»«lippl0,tU|e  to  tba  pioper- 
ty,  save  and  except  th^  paramount,  title  of 
the  United  States^  and  that  the  King  ft 
Queen  Mining  Company  had  no  dalm  or  in- 
terest In  or  to  the  property  whatever,  and 
that  its  officers  bad  so  informed  the  plain- 
tiff, and  that,  after  receiving  such  assurances 
from  the  plaintiff,  the  defendant  entered  in- 
to the  written  contract  hereinbefore  set  out 
On  the  trial  of  the  case,  there  was  consid- 
erable evidence  offered,  and  some  introduced, 
tending  to  show  that  two  of  the  claims  had 
been  previously  located,  and  that  the  plaintiff 
had  worked  the  claims  for  some  length  of 
time  under  a  lease  from  the  former  owner, 
and  that  be  had  thereafter  (in  mining  par- 
lance) "Jumped"  the  property.  PlalntUC,  on 
the  contrary,  showed  that  he  h^d  fully  and 
regularly  located  the  i)roperty  and  had  pat' 
farmed  the  location  and  annual  assessn^eat 
v^ork  on  the  property  from  time  to  time,  and 
that  he  had  at  least  a  record  title  to  the 
property.. 

The  court  found  that  be  was  the  owner  of 
tber  property  at  the  time  that  the  optloq 
to  purchase  was  given  the  defendant,  and  w^ 
are  satisfied  that  there, is  sufficient  jevidence 
to  support  and  Justify  that  finding.  It  iff 
also  worthy  of  note  that,  although  the  de; 
fendant  pleads  fraud  and  deception  on  the 
part  of  the  plaintiff,  and  alleges  that  the 
plaintiff  represented  that  he  had  a  clear  and 
feersimple  title  to  the  iwoperty,  save  and 
except  the  paramount  title  of  the  United 
states,  notwithstanding  all  this,  the  con; 
tract,  which  was  subsequently  reduced  ttt 
writing  and  hereinbefore .  set  out,  provided 
that  the  plaintiff  should,  upon  the  full  pay- 
ment «f  the  purchase  price,  "execute  ^d 
deliver  to  the  aforesaid  C.  A-  Pooley  a  good 
and  sufficient  grant ,  deed,  to  the  .  above-de- 
scribed mining  property."  Section  3120  ot 
the  Revised  Codes  of  thts  state,  which,  in 
the  absence  of  proof  to  the  contrary,  Is  prer 
sumed  to  be  the  law  of  Montana,  defines  a 
"grant"  conveyance  and  enumerates  the  war- 
ranties that  accompany  such  a  conveyance, 
and  it  will  be  noted  from  an 'examination  of 
that  provision  of  the  statute  t^at  such  a 
deed  does  not  amount  to  an  unqaallfled  war- 
ranty of  title.  That  section  was  considered 
by  this  court  in  Warren  v.  Stoddart,  6  Ida- 
ho, 082,  59  Pac.  640.  Now,  it  is  not  contend- 
ed in  this  action  that  (1)  previous  to  the 
time  of  the  execution  of  the  conveyance  the 
grantor  (Moore)  had  conveyed  the  estate 
or  any  right,  title,  or  interest  therein  to  any 
other  person ;  nor  Is  it  contended  (2)  that  at 
the  time  of  the  execution  of  this  contract 
there  was  any  outstanding  Incumbrance 
against  the  property  which  bad  be^  created 
by  the  grantor  or  any  person  claiming  the 
property  through  or;  under  htm.  ^^ese  oon- 
slderatious  alone,  it  seems  to  us,  would  have 
been  sufficient  to  destroy  the  force  of  the  de- 
f«)ae  pleaded.  The  Ilamiity,  if  wUl'  be  ob- 
served, was  made  absolute  by  the  contract 
whether  defendant  elected  to  bny  the  prop* 
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erty  w  recused  to  ptircfaase.  t>tiyl8  ▼.  Barnes 
(Cal.)  S6  Pac.  666.  Ttae  defendant  lulled  to 
make  ont  a  case  on  his  charge  of  fraud,  de- 
ception, end  mlBrepresentatlon  with  refer- 
ence to  the  condition  of  the  title  to  this 
pr<^)erty.  He  admits  that  he  had  heard  "ru- 
mors" of  a  claim  being  asserted  by  the  King 
ft  Queen  Mining  Company  to  this  property, 
and  yet  his  only  inquiry  as  to  the  validity  of 
such  claim  was  made  from  the  advereely  in- 
terested party.  This  was  not  due  diligence 
or  precaution.  The  recording  laws  of  this 
state  provide  for  making  a  record  title  to 
mining  property,  and.  In  the  absence  of  a  con- 
trary showing,  It  win  be  assumed  that  the 
laws  of  Montana  are  the  same  as  ours,  and 
these  records  would  have  furnished  notice  of 
all  matters  required  to  be  of  record.  A  pub- 
lic record  is  a  ready  and  convenient  means 
of  Information  on  all  matters  required  to  be 
of  record.  Eastwood  v.  Standard  Mines  ft 
Mining  CO.,  11  Idaho.  195,  81  Pac.  882. 

Counsel  for  appellant  has  taken  exceptloii 
to  the  action  of  the  court  in  admitting  evi- 
dence of  the  several  sections  Of  the  Political 
Code  of  the  state  of  Montana  which  plaintiff 
bltered  to  prove  In  order  to  show  the  laws 
of  that  state  with  reference  to  the  location 
of  mining  claims.  It  seems  that  the  plalntilt 
offered  in  evidence  a  book  which  purported 
to  be  the  "Political  Code  of  the  State  of 
Montana."  Just  what  It  contained,  or  in 
What  manner  It  "purported"  or  "appeared" 
to  be  the  Political  Code  of  Montana,  does  not 
appear.  However,  counsel  for  defendant  did 
not  object  to  its  introduction  on  the  ground 
that  It  did  not  purport  to  be  the  Political 
Code  Of  the  state  of  Montana,  but  claims 
now  that  the  proof  did  not  comply  with 
hie  provisions  of  our  statute.  He  has  not 
pointed  out  to  this  court  the  particular 
wherein  the  offer  fell  short  of  the  require- 
ments of  the  statute.  Section  5969  of  our 
Revised  Codes  provides  that:  "Books  printed 
or  published  under  the  authority  of  a  State, 
territory,  or  foreign  country,  and  purporting 
to  contain  the  statutes,  Code,  or  other  writ- 
ten law  of  such  state,  territory,  or  country, 
or  proved  to  be  commonly  admitted  in  the 
tribunals  of  such  state,  territory,  or  country 
as  evidence  of  the  written  law  thereof,  are 
admissible  In  this  state  as  evidence  of  such 
law."  So  far  as  appears  from  the  record, 
the  plalntlflTs  proof  complied  with  the  re- 
quirements of  our  Statute  and  was  admis- 
sible. 

Numerous  other  assignments  of  error  are 
made  on  the  admission  and  rejection  of  evi- 
dence, and  we  have  given  them  our  atten- 
tion, but  find  no  snt>8tantial  error  that  would 
demand  or  Justify  a  reversal  of  the  Judg- 
ment 

Judgment  affirmed,  with  costs  In  favor  of 
respondent 

SULLIVAN,  a  3.4  COBcars.  8TBWABT, 
J.,  concurs  ,lnv«onQlaaiOB  reached. 


LEWIS  et  al.  r.  BRADT,  Governor,  et  aL 

(Supreme  Court  of  Idaho.    Nov.  12,  1909.) 

1.  States   (8   115*)— "Debt"— "Liabii,itt"— 
Limitation  op  Amount. 

The  words  "debt"  and  "liability,"  as  oaed 
in  section  1,  art  8^  Const,  are  not  employed  in 
a  technical  seuse,  but  have  special  reference 
to  the  i>asic  warrant  and  leRislative  authority 
on  which  a  state  contract  must  rest,  and  on 
which  alone  a  public  debt  must  find  its  sanc- 
tion in  order  to  obligate  the  state  to  pay. 

[Ed.  Note. — For  other  cases,  see  States,  Cent 
Dig.  S  114;    Dec.  Dig.  {  115.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1864r-1886;  vol.  8,  p.  7628;  vol.  6, 
pp.  4111-411«.] 

2.  States  (i  115*)— Pubuo  Debt— LiioTATioir 
OF  Amount — "Assbssbd  Vai.ue." 

Under  the  provisions  of  section  1,  art  8, 
Const,  the  basis  for  computation  by  the  Legisla- 
ture in  creating  public  indebtedness  is  "the  as- 
sessed value  of  the  taxable  property  of  the 
state,"  and  this  ia  a  present  standard  for  the 
guidance  of  the  Legislature,  and  has  reference 
to  existing  facts  and  conditions  at  the  time  the 
Legislature  acts  on  such  legislation. 

[Ed.  Note.— For  other  cases,  sea  States,  Gent. 
Dig.  i  114;    Dec  Dig.  |  115.* 

For  other  definitions,  see  Words  and  Phrase^ 
vol.  8,  p.  7583.]  ^^ 

3.  States  (J  115*)— Pubuo  Debt— Luux^.Tiot 
OF  Amouiit. 

Under  the  provisions  of  section  1,  art  S, 
Const.,  the  Legislatuie  in  the  passage  of  an  act 
creating  public  indebtedness  must  be  governed 
by  the  assessed  value  of  the  taxable  property  of 
the  state  as  the  same  has  been  ascertained  and 
then  exists,  and  such  legislation  cannot  antici- 
pate the  future  and  leave  the  ascertainment  of 
the  assessed  valuation  to  the  future  acts  of 
ministerial  and  executive  oflScers. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  114;    Dec.  Dig.  S  115.*] 

(Syllabus  by  the  Court) 

Original  application  by  M.  E.  Lewis  and 
others,  as  regents  of  the  University  of  Idaho, 
for  a  writ  of  mandamus  to  be  directed  to 
James  H.  Brady,  Governor,  and  otiwra.  Ap- 
pUcatlou  denied. 

Richards  &  Haga,  foi  plaintiffs.  D.  O. 
McDougail,  Atty.  Gen.,  and  J.  H.  Peterson. 
Asst  Atty.  Gen.,  for  defendants. 

AtLSHIB,  J.  This  Is  an  original  appUca- 
tlon  for  a  writ  of  mandate.  It  is  prosecuted 
by  the  Board  of  Regents  of  the  State  Uni- 
versity against  the  Governor,  Secretary  ot 
State,  Attorney  General,  and  Treasurer  of 
the  state  of  Idaho,  officers  composing  a 
board  for  the  purpose  of  tlM>  Issuance  and 
sale  of  certain  txmds  of  the  state  of  Idaho 
to  be  known  as  "University  of  Idaho  rebuild* 
log  and  Equipment  Bonds  of  1909,  series  A." 
It  is  alleged  that  under  the  provisions  of  an 
act  >  of  the  Legislature  approved  March  17, 
1909  (Sess.  Laws  1909,  p.  407)  enUtled,  "An 
act'  providing  for  the  issuance  and  sale  of 
state  bonds  In  the  aggr^ate  sum  of  aeven^* 
three  thousand  dollars  (I73XKI0),  and  npifro- 
prlating  the  proceeds  thereof  to  the  Unlverai- 
^  9t  Idabo  for  completing,  tlie  main  or  ad* 
ministfation    building,    the  central    heating 


>  I ' !■  ■   , 'II  .  i     J  I'  .1111  ■    .  .11  * 

•For  othel'  cStes  <ee  iUM  topic  and  section  KUMBBA  Itt  Dec.  4  Am.  Digs.  1907  to  dat«,  ft  Reporter  iBdezsS 
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piavit,  for  tbe  purchase  of  lascbi,  and  for  oth- 
er equipment  and  ImproTemente,  and  author- 
isins  the  levy  of  an  annual  ad  valorem  tax 
for  providing  a  sinlilng  fund  for  the  payment 
of  Bttch  bonds  at  maturity  and  the  interest 
thereon,"  tbe  defendants  are  empowered  and 
directed  to  issue  and  sell  30  bonds  of  the 
state  of  Idaho  of  the  par  value  of  $1,000 
each,  payable  In  two  years  after  date  of  their 
Issuance,  and  bearing  interest  at  a  rate  not 
to  exceed  6  per  cent,  per  annum,  the  receipts 
from  such  sale  to  be  available  for  the  use 
of  the  State  University  as  specified  and  des- 
ignated In  the  act.  An  examination  of  the 
act  Itself  discloses  that  It  authorizes  the  Is- 
suance and  sale  of  bonds  in  the  aggregate 
amount  of  $73,000,  that  the  first  $30,000  of 
the  issue  should  be  made  on  September  1, 
1900,  and  the  remainder  of  $43,000  should  be 
made  on  September  1, 1910.  The  reason  which 
prompted  the  Legislature  to  defer  the  isstiance 
of  these  bonds  was  that  at  the  time  of  the  i>as- 
sage  of  this  act  the  state  Indebtedness  was 
within  about  $1,300  of  the  constitutional  limit, 
as  prescribed  by  section  1,  art  8,  State  Const 
The  purpose  of  deferring  the  issuance  of 
these  bonds  is  very  clearly  and  forcibly  in- 
dicated by  a  proviso  added  to  section  2  of 
the  act  It  reads  as  follows:  "Provided,  al- 
ways, that  In  the  Issue  of  the  bonds  provid- 
ed for  by  this  act  the  Constitutional  limit 
of  state  indebtedness  be  not  exceeded,  and 
that  the  retirement  of  outstanding  bonds,  or 
the  Increase  of  the  assessed  valuation  of  the 
state,  or  both,  occurring  between  the  date 
of  the  passage  of  this  act  and  the  dates  of 
Issuance  of  said  bonds,  be  sufficient  to  bring 
the  issues  of  bonds  provided  for  in  this  act 
within  the  constitutional  limit  of  state  in- 
debtedness." It  iB  alleged  In  the  petition 
that  the  State  Treasurer  and  the  other  state 
officers  acting  In  conjunction  with  him  decline 
and  refuse  to  Issue  and  negotiate  the  bonds 
provided  to  be  issued  on  September  1,  1909, 
and  the  petitioners  pray  that  a  writ  of  man- 
date Issue  against  them,  requiring  and  com- 
pelling them  to  proceed  in  conformity  with 
the  act  of  March  17.  1909,  and  issue  and  ne- 
gotiate $30,000  worth  of  bonds. 

Defendants  demurred  to  the  petition,  and 
among  other  grounds  alleged  that  the  act 
of  March  17,  1909,  which  purports  to  an- 
thorlze  and  direct  Hie  issuance  of  these 
bonds,  is  nnConstltational  and  void  ag  being 
in  vialatl«m  of  section  1,  art  8,  State  Const. 
The  portion  of  that  section  Involved  In  this 
case  reads  as  follows:  "The  Legislature  ^all 
not  in  any  manner  create  any  debt  or  debts, 
liability  or  liabilities,  which  shall  singly  or 
in  the  aggregate,  exclusive  of  the  debt  of  the 
territory  at  the  date  of  Its  admission  as  a 
state,  exceed  the  sam  of  on^  and  one-half 
per  centum  upon  the  assessed  value  of  the 
taxable  property  in  the  state,  except,"  etc.  It 
is  first  contended  by  the  Attorney  General 
that  this  act  is  unconstitutional  for  the  rea- 
son that  the  title  Is  insufficient  and  does  not 
oompty  with  the  requirements  of  seotion  16,. 
art  8,  C<»>Bt   Tbe  conclusion  we  have  reach 


ed,  however,  on  tbe  other  question  raised 
renders  it  unnecessary  for  us  to  consider  tbe 
title  to  this  act  It  Is  admitted  that  at  the 
time  of  the  passage  of  tbe  act  authorizing 
this  bond  Issue  It  would  not  have  been  con- 
stitutional to  authorize  the  Immediate  issue 
and  sale  of  such  bonds  for  a  sum  exceeding 
$1,302.  It  Is  claimed,  however,  that  the  act 
must  be  read  and  construed  as  if  passed  and 
approved  on  September  1,  1909,  the  date  on 
which  It  authorizes  the  sale  of  the  bonds. 
On  the  latter  date  this  bond  issue  was  not 
In  excess  of  the  constitutional  limit  The 
assessed  valuation  of  the  taxable  property 
of  the  state  for  1908,  and  at  the  time  of  tbe 
passage  of  the  act  in  question,  was  $119,724,- 
181.  The  aggregate  Indebtedness  of  the  state, 
exclusive  of  the  debt  of  the  territory  and 
also  exclusive  of  the  debt  authorized  by  this 
act,  was  $1,794,500.  The  assessed  valuation 
of  the  taxable  property  of  the  state  on  Sep- 
tember 1,  1909,  was  $120,815,484,  and  the 
total  Indebtedness  of  the  state  on  that  date, 
exclusive  of  the  territorial  debt  and  exclu- 
sive of  the  debt  authorized  by  the  act  In 
question,  was  $1,754,250.  It  will  be  observed 
that  between  tbe  time  of  the  approval  of 
this  act  and  September  1,  1909,  the  indebted- 
ness of  the  state  was  reduced  $40,250,  while 
the  assessed  valuation  of  the  state  during  the 
same  period  Increased  $1,091,253.  The  ques- 
tion, therefore,  to  be  answered  Is  simply  this: 
Does  section  1  of  article  8  of  the  Constitu- 
tion, above  quoted,  limit  the  Legislature 
to  the  assessed  valuation  at  the  time  the 
Legislature  is  enacting  and  the  Governor  Is 
approving  the  act,  or  does  it  apply  to  the 
date  at  and  after  which  the  legislative  act 
authorizes  the  sale  of  the  bonds?  If  It  re- 
fers to  the  former  date,  this  act  te  void;  If 
to  the  latter,  it  Is  valid. 

Counsel  for  plaintiff  lay  considerable  sh-ess 
on  the  words  "debt"  and  •^lability"  as  they 
appear  in  section  1,  art.  8,  and  reason  from 
the  definitions  of  these  words  that  the  leg- 
islative act  does  not  "create"  the  debt  but 
that  the  "debt"  therein  mentioned  arises  on- 
ly when  bonds  are  sold  and  the  money  Is 
received  therefor.  It  Is  true  that  the  ordi- 
nary meaning  of  the  word  "debt"  Is  that 
which  one  person  is  liable  to  pay  or  render 
to  another  In  projsentl,  or  at  some  future 
date.  But  it  must  have  been  used  in  this 
instance  In  a  less  technical  sense  and  with 
more  special  reference  to  the  basic  warrant 
and  legislative  authority  on  which  the  con- 
tract must  rest  and  on  which  alone  the  debt 
must  find  Its  sanction  in  order  to  obligate 
the  state  to  pay.  The  framers  of  the  Con- 
stitution in  drafting  this  section  evidently 
used  the  words  "debt"  and  "liability"  In  the 
sense  that  they  are  "created"  by  the  legis- 
lative act,  and  that  the  preparation  and  sale 
of  bonds  or  Warrants  Is  only  a  nilnlsterlal 
act  prescribed  and  directed  by  tbe  law  Itself. 
The  real  "creative"  act  In  such  an  Indebted- 
ness Is  the  leglalatlve  authority  for  the  trans- 
action.   But  there  Is  other  language  used  in 
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this  section  of  the  Gonstltution  wblcli  is  to 
our  minds  more  persuasive  and  convincing 
than  that  Just  considered.  The  basis  of 
computation  by  the  legislature  in  creating 
Indebtedness  is  "the  assessed  value  of  the 
taxable  property  in  the  state."  This  Is  a 
present  standard  for  the  guidance  of  the 
Legislature.  It  is  to  guide  them  in  the  p&s- 
sage  of  any  measure  looking  to  the  creation 
of  a  debt,  and  it  must  exist  when  they  are 
acting.  It  lias  reference  to  facts  that  al- 
ready exist;  to  an  existing  condition.  They 
cannot  act  upon  the  basis  of  an  "assessed 
value"  which  does  not  exist  when  they  act 
The  "assessed  value"  as  here  used  is  a  pres- 
ent, existing,  ascertained  amount,  and  the 
Legislature  is  not  left  to  make  choice  among 
several  valuations  or  sundry  assessments. 
Neitlier  can  it  in  our  judgment  anticipate 
the  future  and  leave  It  to  the  will  and  pleas- 
ure of  ministerial  and  executive  offlcors  act- 
ing as  a  board  of  equalization  to  so  swell 
the  total  assessed  valuation  of  the  state,  as 
tetnreed  by  the  variotiB  coootlea,  ttiat  they 
may  in  any  givot  year  sell  state  bonds  or 
not  at  their  pleasure.  It  so  happ«ied  In  this 
ease  that  sufficient  bonds  were  retired  to 
permit  the  sale  of  this  issue  on  Septemtier 
1,  1S09,  and  still  be  vrithin  the  debt  limtt, 
even  though  the  assessed  valuation  for  1909 
had  not  increased  over  that  for  1908,  but 
this  can  make  no  difference  with  the  prin- 
ciple involved.  It  might  have  depended  en- 
tirely on  a  raise  of  the  tbtal  assessed  valu- 
ation, and  the  same  officers  who  are  to  nego- 
tiate and  sell  these  bonds  are  members  of 
the  board  of  equalization.  There  is  no  vice 
in  this  fact  alone,  trat  it  illustrates  the  dan- 
ger of  such  a  rule,  and  the  improbability 
that  the  iVamers  of  the  Constitution  ever 
intended  an  interpretation  to  be  placed  on 
this  section  that  would  make  such  a  thing 
possible. 

No  authorities  have  been  called  to  our 
attention  that  are  directly  In  point  The 
case  nearest  in  point  is  that  of  Law  v.  Peo- 
ple, 87  111.  385,  in  which  the  Supreme  Court 
of  Illinois  construed  the  debt  limitation  sec- 
tion of  the  Constitution  of  that  state,  and 
arrived  at  a  conclusion  analogous  to  the  view 
we  ttave  here  expressed.  The  case  of  James 
▼.  State  University  (Ky.)  114  S.  W.  T67,  is 
cited  by  plaintiffs  as  supporting  their  posi- 
tion, but  we  do  not  think  it  can  be  so  con- 
strued. That  was  the  case  of  an  appropria- 
tion to  defray  the  current  expenses  of  main- 
taining the  State  University  of  Kentucky  and 
other  educational  institutions.  A  certain 
amount  of  the  appropriation  was  made  avail- 
able each  year,  and  was  payable  out  of  the 
annual  revenues  and  income  of  the  state. 
The  Court  of  Appeals  held  in  effect  that  such 
an  appropriation  would  not  amount  to  a 
"debt"  within  the  meaning  of  the  Constlto- 


tibn.  That  iB  tn  Une  with  the  decision  at 
this  court  in  Stein  v.  Morrison,  0  Idaho,  426, 
75  Pac.  246,  wherein  it  was  held  that  an  ap- 
propriation of  the  public  revenues  in  antici- 
pation of  their  receipt  for  the  curr«it  ez- 
peases  of  state  government  does  not  amount 
to  a  "debt"  within  the  purview  of  section  1, 
art  8,  Const  This  provision  of  the  Consti- 
tution was  adopted  for  the  protection  of  the 
people  against  the  pressure  that  might  be 
brought  to  bear  on  the  members  of  tlie  Leg- 
islature for  excessive  appropriation  for  the 
various  state  institutions,  internal  improve- 
ments, and  various  other  objects  and  pur- 
poses. It  was  Intended  to  protect  the  new 
state  from  oppressive  taxation  and  bankrupt- 
cy such  as  had  befallen  otlier  states  that 
had  no  such  protection  aa  a  debt  llmitatian 
in  their  ConsUtutionB.  It  Is  a  wholeaoma 
and  salutary  safeguard,  and  no  other  provi- 
sion of  the  Constitution  should  appeal  more 
forcibly  to  the  courts  than  this.  The  act  In 
question  is  unoonstituttonal  and  void  in  so 
far  as  It  anfliorlaes  the  issuance  of  bonds 
in  excess  of  the  limitation  fixed  by  section 
1.  art  8,  State  Const,  and  based  upon  the 
assessed  valuation  of  the  year  1908. 

The  demurrer  to  the  petition  Is  sustained, 
and  the  action  Is  dismissed.  No  costs  wiU 
be  taxed. 

SULLIVAN,  0.  J.,  and  STEWART,  J^  con- 
cur. 


(24  Okl.  e») 

BOWLS  V.  OELAHOUA  CITT  et  aL 
(Supreme  Court  of  Oklahoma.    July  13^  lfl09J 
Taxatiow  (I  82*)  — RB4I.  BsTAn— Owim— 

PuaCBiLBEB  VX   PoSBBBBIOn. 

A  vendee  of  realty,  in  possession  under  an 
executory  contract  of  sale  at  the  date  of  the 
assessment,  is  the  real  owner  for  the  purpose  »( 
taxation,  and  that,  too,  whether  prior  to  said 
sale  the  same  was  subject  to  taxation  in  the 
hands  of  his  vendor  or  not 

«f'^-^?**"*i~^*'  o**'   c"«-    see   Taxation. 
Cent  Dig.  fl  170.  171;  Dec  Dig.  {  82L*] 

(Syllabus  by  the  Court) 

Error  from  DlBtriot  Court,  Oklahoma  Oonn- 
ty :  Oe<»ge  W.  Clark,  Judge. 

Action  by  B.  L.  Bowls  against  the  city  of 
Oklahoma  City  and  others.  Judgment  fi>r 
defendanta,  and  idaintiff  brings  error.  Af- 
firmed. 

W.  A.  Smith  and  M.  rulton,  for  plaintiff 
In  error.  James  8.  Twyford,  City  Atty.,  and 
EUward  B.  Beardon,  Co.  Atty.  (Crane  & 
Ready,  of  counsel),  for  defendanta  in  error. 

TURNER,  3.  From  an  order  of  the  dis- 
trict court  of  Oklahoma  county  entered  in 
this  cause  on  January  27,  1908,  dissolving 
a  temporary  injunction  theretofore  Issued 
herein  restraining  the  city  of  Oklahoma  City 
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and  J,  8,  Altxandw,  lOimtr  bretsanr,  aoA 
Ed.  S.  BlackbuFD,  coaotsr  clerk,  and  tbelr 
■uccessora.  In  office,  defendanta  in  error,  da- 
(eiida«ta  below,  from  levying  or  attonptlng 
to  levy  any  tax  eltJier  general  or  ntedal 
agalnet  lota  19  and  20,  In  block  17,  Military 
addition  to  OklatMMna  City,  Okl.  Tet.,  and 
■aid  clerk  and  treaaorer  from  K>readinf  the 
■ame  upon  tbe  records,  B.  h.  Bowls,  plaintiff 
in  error,  plaintiff  below,  brings  error  to  tlila 
ooart,.ai)d  avers  tbat  tlie  conrt  em  in  dis- 
aolTing  said  tentporary  injunction,  because, 
lie  says,  that,  being  a  "conditional  owner"  of 
said  property,  said  taxes  were  not  properly 
assessable  to  him. 

Ilie  facts  disclose:  Tliat  by  an  act  of 
Congress  approved  Augast  6,  1884  (Act  Ang. 
8,  1894.  e  237,  28  Stat  2964),  the  Dmited 
States  granted  to  the  city  of  Oklahoma  City 
in  trust/  fbr  the  use  and  beaeflt  of  Its  free 
mdxmin  a  certain  tract  of  land  of  nihlcb 
said  lots  are  a  part  coaiprliying  the  soatln 
Mfrest  quarter  of  section  ft4,  township  12 
north  of  range  3  west.  In  the  tsrrttory  or 
Oklahoma,  which  said  act  pnovided,  aft«r 
making,  certain  reservations,  "that  said  ciijr 
shall  cause  tb»  remainder  of  said  reservatlOB 
horeby  granted  tf  be  divided  into  lots  and 
hlodn  corresponding  as  near  as  practicable 
with  tlie  plat  of  said  city."  and  provided, 
farther,  in  substance^  that  "when  sales,  are 
made  and  the  purchase  money  all  paid  said 
0ty  shall  execute  proper  deeds  to  the'  pup* 
chasers."  That  on  December  24,  ISM,  plain* 
tut  and  tbe  defwdant  Oklahoma  City  enter- 
ed iota  a  contract  of  sale  of  said  lots,  where- 
hy  said  dty  agreed  to  s^  and  convoy  to  caid 
Bowls,  his  heirs  and  asBigns,  said  lots  as 
shewn  Ity  the, plat  then  on  fllain-the  office  of 
the  register  of  deeds  of  /said  city,  in  oosaid- 
aiatloa  of  $26  cash  in  hand  paid,  and  tbe 
fnrtber  payment  of  $32  on  or  before  one.  year 
after  said  dat^  and  tbe  farther  sum  of  |75 
on  or  before  December  2i,  1912,  with  interest 
<m  said  deferred  payments,  provided,  amwag 
other  things,  tbat  said  Bowls  pay  all  taxes 
medal  or  general  which  might  be  assessed 
or  levied  against  said  lots  when  the  same 
became  due  and  payable^  That,  when  said 
sansr  were  fully  paid  as  therein  provided, 
said  dty  agreed  that  It  would  cause  to  be 
executed,  acknowledged,  and  delivered  to 
said  Bowls,  bis  legal  r^reaentative  or  as- 
signs, a  good  and  sufficient  deed  in  fee  simple 
to  said  Ipts.  That  thereupon  said  Bowls  took 
possession  of  said  lots  wliich  he  has  since 
retained,  and  is  not  .in  default  la  any  of  said 
payments.  That  said  lots  were  duly  assess- 
ed for  general  taxes  for  tlie  year  1904  in 
tbe  sum  of  $16.72,  which  at  tbe  time  of  tbe 
filing  of  this .  suit  bad  not  been  paid,  and 
were  on  the  tax  list  of  the  county  which 
were  In  the  custody  of  said  J.  S.  Alexander, 
treasurer,  who  ^  was  threateoing  to  sell  said 
lots  for  said  tax,  and  which  be  would  bave 
done  but  tor  ttie  restraining  order  Issued  in 
tills  canaek  That  said  lots  were  duly  assess- 
ed |n  the  ye(r  180B  for  general  taxes  in  the 


aom  of.  $lfi,34,  wbich  said  taxas  were  also 
i«  the  tax  list  and  had  been  by  the  assessor 
certified  t»  said  £!d.  S.  Blackburn  countj- 
clerk  of  Oklahoma  connty.  which  at  the  tima 
of  this  restraining  order  were  being  placed 
on  the  tax  Mils  by  said  Bladcbum,  assessor, 
preparatory  to  being  certified  to  said  oomity. 
treasurer  for  collection.  That  a  iqiedal  tax 
of  $81.68  had  also  been  levied  against  said 
lots  pursuant  to  an  ordinance  of  said  dty 
for  sewer  improvements,  which,  at  tbe  timis 
this  salt  was  brought,  was  of  record  in  ttaa 
clerk's  office  of  said  dty  as  a  charge  against 
said  lots,  and  was  being  certified  by  said 
derk  to  the  covnty  dark  of  tbat  county  to 
be  placed  xms  tbe  asseBsmant  rolls  and  tax 
rolls  for  collection,  and  tbat  said  sewer  was 
constructed  and  said  assessment  a  proper  ap- 
portion against  said  lots.  .... 
As  it  is  admitted  tbat,  if  nid  property  1* 
properly  chargeable  with  tbe  general.  It  la 
with  tbe  spedalt  tax,  we  will  confine  our-( 
selves  to  the  Inaulry  whether  the  holder  of 
tbe  equitable  title  to  land  is  regarded  In  law 
as  .the  "owner  thereor*  under  Wilson's  Rev, 
if  Ann.  St  Okl.  1903,  f  6931,  and,  if  so, 
whether  an  assessinent  of  a  general  tax 
against  tbe  property  In  his  name  as  such 
owner  la  valid;  We  think  It  la.  and  that, 
too,  independent  oit  any  statute  or  the  exn 
press  stipulation  contained  in  the  executory 
contract  of  sale.  27  Am.  A  Eog.  Enc.  Law, 
678,  says:  "AssessnMuts  In  tbe  name  of  ■ 
person  aa  owner  who  boIAs  the  equitable  title 
to  propwty  and  is  in  possession  bave  been 
generally  upheld  as  valid";  dting, authorities. 
In  tbe  section  of  Wilson's  Bev.  &  Ann.  St  1803. 
supra.  It  Is  provided:  "AU  taxable  property, 
real  and  personal,  shall  be  listed  and  assess* 
ed  each  year  in  tbe  name  of  tbe  owner  ttaere- 
ofontbeftrst;of  March  of  each  year.  •  •  •" 
In  Anderson  v.  Harwood.  47  Mo.  App.  600; 
tbe  governing  ^atute  read:  "Every  person 
owning  4»  hoiding  property  on  tbe  first  day 
of  June  •  •  •  tbaU  be  liable  for  taxea 
thereon  for  the-  ensuing  year."  Tlte  «x«cvh 
tocy  contract  contained  no  obligation  on  tbe 
part  of  the  vendor  to  pay  the  taxes.  The 
court  in  tbp  syllabus,  said:  "A  v^idee  of 
realty,  in  possession  under  a  contract  of  sale 
at  ttie  date  of  the  assessment  Is  the  real 
owner  tor  the  purpose  of  taxation,  whether 
he  bold  tbe  legal  title  or  not"  See^  also, 
Farber  v.  Purdy.  60  Mo.  601.  In  Miller  v. 
Corey,  16  Iowa,  166,  tbe  facts  were  that] 
"In  1854  defendant's  Intestate  sold  to  plain- 
tiff a  farm,  for  which  there  was  to  be  paid 
$2,250.  A  bond  was  given,  which  redtes  the 
payment  of  $50  at  tbe  time  of  tbe  contract 
and  that  notes  were  given  for  different  sums, 
tbe  last  one  maturing  March  1,  1861.  Plain- 
tiff was  to  haye  full  possession  on  tbe  let 
of  May,  1855,  and  the  notes  drew  Interest 
from  date  at  6  per  cent  Upon  payment  of 
these  notes  tbe  vendor  bound  himself  to 
make  and  ddlver  to  plaintiff  'a  good  and 
sufficient  deed,  clear  of  all  incumbrances.' 
For  tbe  yearii  1858^1  tbe  taxes  were  unpai)) 
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on  the  land  thas  sold,  amoiiating  to  ovar 
(150.  Pialntur  paid  all  the  notes  and  de- 
manded a  deed,  and  thereupon  a  eontroversy 
arose  as  to  whose  duty  It  was  to  pay  said 
taxes.  The  court  below  held  that  It  was- 
plaintiff's  duty  to  pay  such  as  accrued  after 
he  took  poesessbtn,  to  wit,  May  1,  185S;  and 
from  this  order  plaintiff  appeals."  The  court 
In  passing  said:  "By  the  terms  of  the  con- 
tract the  vendee  had  a  right  to  the  pos8e»^ 
Bion  of  this  land  before  these  taxes  were 
assessed,  and  this  right,  according  to  the 
finding  of  the  court  below,  he  exercised  and 
enjoyed  from  and  after  the  tliue  thus  fixed. 
He  then  had  the  sole  control  and  was  in 
the  full  receipt  of  all  the  accfulBg  rents  and 
profits  of  the  property.  The  vendor  was  de- 
riving no  profit  from  the  land  and,  indeed, 
as  we  have  seen,  aside  from  his  Hen,  had  no 
other  interest  In  it  than  as  trustee  holding 
the  legal  title  for  the  beneficiary  or  vendee. 
It  is  but  equitable  certainly  that  when  the 
vendee  enters  into  the  possession  of  real 
property,  and  takes  and  enjoys  the  rents 
and  profits,  if  the  contract  Is  silent  as  to  the 
taxes,  he  should  pay  the  same,  and  not  ex- 
act the  repayment  thereof  before  accepting 
the  deed  provided  for  in  the  bond.  As  a  rnle^ 
the  party  deriving  the  sole  profit  from  the 
use  of  the  land,  in  the  absence  of  some  stipu- 
lation, should  pay  the  accruing  taxes."  Wells 
V.  Mayor  and  Alderman,  87  Ga.  897,  13  B. 
B.  442,  was  a  suit  to  restrain  the  collection 
of  municipal  taxes  against  certain  lots  In  the 
city  of  Savannah,  which  said  lots  had  been 
purdiased  by  plaintiff  from  said  city,  the 
terms  of  the  purchase  being  the  payment  of 
an  annual  ground  rent  forever,  or,  at  the 
Section  of  the  purchaser,  his  helm,  eta,  the 
paynent  in  full  of  the  stipulated  purchase 
monc^  at  any  time.  The  court  held  that  the 
action  would  not  He,  asd,  in  passing,  said! 
"Such  were  the  contracts  involved  in  the 
present  case,  and  under  them  the  parchasem 
have  the'  actual  possession '  aifd  use'  of  the 
premises,  with  the  right  to  hold  forever,  on 
condition  of  paying  up  the  purchase  money 
Whenever  they  please,  and,  until  that '  time, 
an  annual  ground  trent  due  by  quarterly  in- 
stallments, the  ameont  of  which  is  fixed 
by  contract,  and  Is  the  eqnivalent  of  inteirest 
at  a  moderate  rate  per  annnm  on  the  unpaid 
purchase  money.  In'  all  essential  respects, 
80  far  as  liability  for  taxes  is  concerned, 
these  purchasers  are  in  the  position  of  ordi- 
nary purchasers  in  possession  under  a  bond 
for  title,  and  these  last  are  chargeable  with 
accruing  taxes  on  land  so  held.  Bank  v. 
Danforth,  80  Ga.  55,  7  S.  B.  546."  See,  also, 
Boggess  V.  Scott  et  al.,  48  W.  Va.  818,  37  S. 
E.  661.  In  Green  et  al.  v.  Watson  et  al.,  34 
Pa.  332,  the  facts  were  that  John  Nicholson, 
Comptroller  General,  was  much  Indebted  to 
the  commonwealth  evidenced  by  judgments 
which  were  liens  upon  his  lands.  After  the 
same  had  attached,  the  commonwealth  ap- 
pointed a  commission  charged  with  the  du- 
ties of  averaging  on  each  tract  th»  demand 


it  tlie  state  en  adeonnt  of  the  Hen  according 
to  the  estimated  value  thereof,  and  reported 
to  the  Governor.  After  this  was  done,  said 
commissioners  were  authorized  to  sell  said 
land  under  proves  ftom  the  Governor  for 
cash  or  on  time,  not  later  than  four  years, 
payable  in  installments,  the  purchase  money 
to  he  secured  by  bonds  with  security  to  be 
by  them  approved,  the  same  to  bear  interest, 
and  the  land  meantime  to  be  subject  to  the 
payment  of  the  unpaid  purchase  money.  The 
purdiaser  was  to  receive  from  the  commis- 
sion a  certificate  and  the  bonds  were  to  be 
deposited  with  the  State  Treasurer,  the  sale 
was  to  be  certified  to  the  Secretary  of  the 
Oonaaonwealth,  who  was  required,  on  appU- 
cation  of  the  purchaser,  together  with  the 
production  of  the  certificate  of  the  oommis- 
aion  and  the  receipt  of  the  State  Treasurer 
that  the  purcliase  money  was  aU  paid,  to 
cxecote  a  deed  to  the  purchaser  of  all  the 
Interest  ot  Nicbolson  in  the  land  at  the  com- 
mencement of  the  lien  of  the  commcowealtli. 
The  suit  w&s  in  ejectment,  plaintiff  basing 
his  title  to  the  land  in  controversy  on  a 
treasurer's  sale  of  it  to  one  Andrew  Wiggins 
and  a  deed  dated  September  18,  1828,  for  the 
taxes  of  1820  and  1821.  Defendants  to  de- 
feat this  title  lelled  upon  a  sale  by  the  said 
commission  to  one  Baldwin  on  July  8,  1807, 
a  transfer  by  Baldwin  and  wife  to  Bumpford 
in  September,  1835,  ai^  a  deed  from  the  com- 
monwealth to  the  latter  dated  October  2, 
1885.:  xUs  deed  recited  the  certificate  of 
sale  by  the' commission  and  the  receipt  ot 
the  purchase  money  In  foil  and  the  convey* 
anee  to  Bumpford  In  1885.  Tbe  court  held 
the  tax  title  to  be  valid,  and  in  passing 
itaid:  "Was  tb«i>e  *  sale  of  the  land  to  Mr. 
Baldwin  T  If  so,  was  it  not  liable  to  be  sold 
fot'  taxes?  We  do  not  hecdtate,  for  one  me* 
ment,  to  answer  this  question  in  Hie  af- 
firmatlve.  *  •  •  Assuredly  then  to  Mr. 
Baldwin  the  equitable  estate  passed,  and 
this  was  the  introduction  of  a  new  owner, 
whose  property  was  liable  to  contribute  its 
proportion  to  the  public  burden  Onder  the 
tax  laws.  It  Is  true  the  land  in  the  hands 
of  the  purchaser  was  held'  subject  to  tlie 
purchase  money,'  contracted  to  be  paid  to 
tlie  commonwtolth.  But  this  was  only  a  Hen; 
and -it  was  a  matter  between  buyer  and  seU- 
eti-  It  Is  more  than  likely  that  Oie  par- 
Chaser  of  the  tax  title,  if  any  portion  of  tits 
purchase  moaey  remained  unpaid,  wonld 
have  taken  the  title  of  Mr.  Baldwin  subject 
to  its  discliarge  and'  payment  It  often  oc- 
curs that  land  Is  sold  for  taxes,  when  there 
Is  purchase  mcmey  due  the  state,  but  this 
does  not  defeat  the  sale.  The  title  of  the 
equitable  owner  passes  notwithstanding." 
We  are  therefore  of  the  opinion  that  plain- 
tiff in  error  was  the  owner  of  the  land  with- 
in the  contemplation  of  the  law  and  that  the 
assessment  Is  proper. 

But  it  is  insisted  by  plaintiff  in  error  that 
he  is  likened  unto  one  who  has  not  earned  a 
patent  to  land  from  the  'UnitM  States^  aaA 
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ttiat,  the  tiUe  to  the  property  In  controversy 
being  in  the  United  States  or  In  the  City  of 
Oklahoma  City  and  not  taxable  In  the  hands 
of  hts  vendor,  the  same  la  not  taxable  In  his 
bands  until  the  legal  title  passes  to  htm. 
Not  so.  We  are  of  the  opinion  that  it  is  Im- 
material whether  the  property  in  question 
was  or  was  not  before  said  sale  to  him  tax- 
able in  the  hands  of  plalntifTs  vendor  for  the 
reason  that  whether  thus  taxable  or  not  it 
would  become  taxable  as  the  property  of 
plaintiff  on  the  vesting  In  him  of  the  equita- 
ble title  thereto.  Plaintiff,  then,  is  rather 
lUcened  to  one  who  holds  a  final  certificate 
for  lauds  purchased  from  the  United  States 
of  which  said  lands  it  has  been  held  that  the 
purchaser  holds  the  equitable  title,  and  while, 
of  course,  not  taxable  in  the  hands  of  the 
United  States,  are  taxable  in  his  hands.  In 
Puget  Sound  Agricultural  Company  v.  Pierce 
Connty,  1  Wash.  T.  159,  the  county  commis- 
sioners' coart  of  that  county  ordered  cer- 
tain lands  within  the  county  claimed  by 
plaintiffs  in  error — amounting  to  some  160,- 
000  acres — to  be  assessed  for  taxes.  From 
this  order  plaintiffs  In  error  appealed  to  the 
difitriiet  court  of  that  county,  which  court  af- 
firmed the  order  of  the  commissioners'  court, 
and  rendered  a  pro  forma  Judgment,  which 
was  appealed  to  the  Supreme  Court  upon  an 
alleged  statement  of  facts.  It  thus  appears 
that  plaintiffs  in  error  were  the  owners  of 
said  tract  of  land  which  they  had  caused  to 
l>e  surveyed  and  platted,  and  plat  thereof 
filed  In  the  office  of  the  Surveyor  General  of 
the  territory  of  Washington;  that  the  gov- 
ernment of  the  United  States  had  in  a  man- 
ner recognized  that  survey,  but  did  not  des- 
ignate the  claim  of  plaintiffs  In  error  to  the 
land  by  metes  and  bounds  except  by  recog- 
nizing those  set  by  the  company  In  Its  in- 
structions to  the  Surveyor  General ;  that  the 
company  was  originally  organized  in  Great 
Britain,  and  has  since  remained  a  foreign 
association.  A  "state  of  doubt  and  uncer- 
tainty" prevailing  between  the  United  States 
and  Great  Britain  respecting  their  rights  of 
sovereignty  over  "the  territory  on  the  norths 
west  coast  of  America  lying  westward  of  the 
Rocky  or  Stony  IVfountalus,"  a  treaty  was 
concluded  between  those  powers  June  15, 
1846,  adjusting  their  respective  rights  over 
said  territory.  At  that  time  plaintiff  in  er- 
ror was  engaged  in  agricultural  pursuits  in 
said  territory  on  a  large  scale,  and  the  ex- 
istence of  the  company  and  their  rights  were 
recognized  by  the  treaty,  which  provided 
among  other  things:  "The  farms,  lands,  and 
other  property  of  every  description  belonging 
to  the  Puget  Sound  Agricultural  Company, 
«n  the  north  side  of  the  Columbia  river,  shall 
be  confirmed  to  the  said  company."  On  sub- 
stantially this  state  of  facts  the  court,  in 
substance,  held  tliat  said  company  held  the 
equitable  title  to  said  lands  and  that  the 
same  were  taxable.   The  court  said:    "It  may 


be  conceded,  however,  that  the  fee  to  the 
lands  here  is  not  in  the  company,  and  will 
not  vest  until  legislative  action  Is  bad  in  the 
premises,  and  yet  It  is  believed  that  the 
United  States  holds  the  fee  in  trust  for  the 
company,  and  that  the  company  possess  such 
an  equitable  title  to  the  lauds  as  subjects 
them  to  taxation.  It  has  been  repeatedly 
ruled  by  the  courts  that  lands  held  by  patent 
certificate  might  before  the  patent  issued  be 
subject  to  taxation.  Such  is  the  law  in  per^ 
haps  all  the  Western  States,  wha«  a  large 
amount  of  lands  have  been  sold  under  such 
title."  And  after  quoting  approvingly  from 
Carrol  v.  Perry  et  al.,  4  McLean,  25  Fed. 
Cas.  No.  2450,  the  court  said:  "In  Carroll  v. 
Safford,  3  Bow.  441,  11  L.  Ed.  671,  the  law 
was  held  by  the  Supreme  Court  of  the  United 
States  to  be:  'When  the  land  was  purchased 
and  paid  for,  It  was  no  longer  the  property 
of  the  United  States,  but  of  the  purchaser! 
He  held  it  for  a  final  certificate,  which  could 
no  more  be  canceled  by  the  United  States 
than  a  patent  It  is  said  the  fee  is  not  in 
the  purchaser,  but  In  the  United  States,  until 
the  patent  shall  be  issued.  This  is  so  tech- 
nically at  law,  but  not  in  equity.  The  land 
in  the  hands  of  the  purchaser  is  real  estate 
descends  to  his  heirs,  and  does  not  go  to  his 
executors  or  administrators.'  Now,  why  can- 
not such  property  be  taxed  by  its  proper  de 
nomination  as  real  estate?  When  sold,  the 
Government,  until  the  patent  shall  issue, 
holds  the  mere  legal  title  for  the  lands  In 
trust  for  the  purchaser,  and  any  second  pur- 
chaser would  take  the  land  charged  with  the 
trust.  Whether,  therefore,  the  fee  to  the 
lands  be  to  the  company  or  held  by  the  Unit- 
ed States  in  trust  for  the  company.  It  Is  con- 
sidered that  the  company  possess  such  an 
Interest  in  the  lands  as  subjects  them  to  tax- 
ation." 

We  are  therefore  of  the  opinion  that,  plain- 
tiff being  the  owner  of  the  equitable  title  to 
the  lots  in  controversy,  they  are  chargeable 
with  the  general  tax  and  special  assessment 
complained  of,  and  that  the  court  did  not  err 
in  dissolving  the  temporary  injunction  against 
the  defendants  in  error. 

The  Judgment  of  the  trial  court  is  there- 
fore affirmed.  All  the  Justices  concur,  ex- 
cept KANE,  C.  J.,  absent 


GRUNAWALT  v.  GRUNAWALT. 
(Snpreme  Court  of  OUahoma.    Sept  14,  1809.) 
1.  Appeai.  and  Ebbob  (8  785»)— Defectb  irt 

OASE-MABB— DlSMISSAl,. 

Where  error  is  brought  to  this  coart  by 
case-made  and  also  by  a  transcript  and  the  guet- 
tions  sought  to  be  presented  are  raised  on  tbe 
face  of  tne  record  proper,  a  motion  to  dismiss 
because  of  defects  In  tbe  case-made  will  be  over- 
raled. 

(Sd.  Note.— For  other  cases,  see  Appeal  aatl 
Error,  Dec.  Dig.  |  785.«] 
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2.  Afpeaz.  aitd  BBBbB  (9  70*)  —  A^peaeable 

Oboes— "FiNAi>  Obdeb."  - 

Where  a  motion  made  by  defendant  to 
strike  certain  portions  of  plaiutiS'g  petition  is 
sustained,  and  no  further  action  is  taken  by  the 
court,  the  same  is  not  a  final  or  appealable  or- 
der, sufficient  to  vest  jurisdiction  in  the  Su- 
preme Court  to  entertain  an  appeal  from  such 
action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  370;   Dec.  Dig.  |  70.* 

I<\>r  other  definitions,  see  Words  and  Phrasea, 
vol.  3.  p.  2802.] 

'    (S^Ilabns  by  the  Court;) 

Error  from  District  Court,  Muskogee  Coun- 
ty; .J.  H.  King,  Judge. 

Action  by  David  Gruuawalt  ag&lnst  Eva 
Grunawalt  From  au  order  striking  certain 
paragraphs  from  the  petition,  plaintiff  brings 
^rror.    Dismissed.  . 

Brook  &  Brook,  fpr  plaintiff  in  error.  Bail- 
ey &.  Wyand,  for  defeud^nt  iu  «rror. 

DUNN,  J.  To  the  peUtiou  of  plalutUt,  fil- 
ed in  the  trial  court,  counsel  for  defendant 
presented  a  motion  to  strike  therefrom  cer- 
tain paragraphs,  which  was  sustained  by 
the  district  court.  Counsel  for  plaintiff  have 
(Bought  to  bring  the  cause  to  this  court  by 
case-made,  and  also  by  incorporating  the 
ruUng  in  a  bill  of  exceptions  on  a  transcript. 
There  has  been  lodged  herein  a  motion  on 
the  part  of  counsel  for  defendant  to  dismiss 
the  action  because  of  defects  In  the  case- 
made.  The  petition  In  error  raises  such  ques- 
tions only  as  are  apparent  on  the  face  of  the 
transcript  Hence  it  is  not  material  that 
the  case-made  was  not  properly  prepared, 
serred,  or  filed,  and  the  motion  on  this  point 
muBt.be  overruled,  . 

The  action  must  be  dismissed,  however,  on 
another  ground,  to  wit,  that  this  court  is 
without  jurisdiction  to  entertain  It.  Section 
KJii,  art  .22,  c.  66  (section  4733)  Wilson's  Rev. 
*.  Ana.,St  Qkl.  1903,  provides:  "The  Su- 
preme Court  may  reverse,  vacate  or  modify 
a  judgment  of  the  district  court,  for  errors 
appearing  on  tbe  r^ord,  and  lif  the  reversal 
of  such  judgment  or  order,  may  reverse,  va- 
cate or  modify  any  intermediate  order  In- 
yolTlng  •  the  merits  of  the  action,  or  any 
portion  thereof.'  The  Supreme  Court  may 
also  reverse,  vacate  or  modify  any  of  the 
following  orders  of  the  district  court,  or 
a  judge  thereof:  First.  A  final  order.  Sec- 
ond. An  order  that  grants  or  refuses  a  con- 
tinuance; discharges,  vacates  or  modifies  a 
provisional  remedy;  or  grants,  refuses,  va- 
cated or  modifies  an  Injtmetion;  that  grants 
or  refuses  a  new  trial;  or  that  .confirms  or  re- 
fuses to  confirm,  the  report  of  a  referee;  or 
tliat  sastains  or  overrules  a  demurrer.  Third. 
An  order  that  involves  the  merits  of  an  ac- 
tion, or  some  part  thereof."  Under  neither 
of  the  Subdivisions  contained  in  the  foregoing 
sections  will  the  action  of  the  court  in  this 
case' fall,  unless  It  would  be  the  first,  Which 
Is  denominated  a  final  order. 


Section  537,  art.  22,  c  06  (section  4735) 
Wilson's  Ret.  ft  Ann.  St  Okl.  1903,  defines 
a  final  order  as  follows:  "An  order  affecting 
a  substantial  right  in  an  action,  wlien  such 
order.  In  effect,  determines  the  action  and 
prevents  a  judgment,  and  an  order  affect- 
ing a  substantial  right,  made  in  a  special 
proceeding,  or  upon  a  summary  application  In 
an'  action  after  judgment,  is  a  final  order, 
which  may  be  vacated,  modified,  or  reT«9- 
ed,  as  provided  In  this  artfcifr"  'While  tlie 
action  taken  by  the  court  Ifi  this  case  in 
'sustaining  tiie  motion  to  strike  from  the  peti- 
tion tbe  controverted  paragraphg,  may  le- 
suit  ultimately  in  determining  the  action.  It 
does  not  in  itself  affect  its  determination. 
The  cause  still  pends  in  the  district  court, 
and  it  on  motion  might  allow  an  amendment 
to  the  petition,  or,  tf  tills  were  refused,  might 
sustain  a  demurrer  on  tbe  part  of  defendant, 
or  render  judgment  upon  the  plesdlhgs  whoa 
the  final  Issues  are  made  np.  Tlien,  as  is 
provided  in  section  4788  of  Wilson's  Statntes, 
supra,  on  appeal  the  Supreme  Court  may  re- 
verse, Tacate,  or  modify  this  Intermediate 
order.  Until  some  sncb  final  action  is  taken 
by  the  court  sustaining  the  motion  filed  by 
the  defendant  to  this  pleading  was  merely 
interlocutory,  and  from  it  no  appeal  will  lie;. 

The  Supreme  Court  of  Georgia,  in  the  case 
of  ;rohnson  v.  Battle,  120  Ga.  649,  48  S.  K. 
128,  on  the  presentation  of  a  similar  ques- 
tion, held:  "Unless  there  has  been  a  final 
termination  of  the  case  in  the  court  below, 
a  writ  of  error  wHI  not  lie  to  an  order  strik- 
ing a  plea,  even  though  the  ^ect  of  sudi  or- 
aer  may  be  to  entitle  the  plaintiff  to  a  Jodg- 
meat  or  rierdlet  as  matter  <tf  course;"  For 
a  farther  discussion  of  this  section  of  tbe 
statute,  see,  also,  McMastra'  ▼.  Peoples'  Bank, 
IS  Oka.  826,  73  Pac.  946. 

The  appeal  Is  accordingly  dtendssed. 

KANE,  0.  J.,  and  TURNER,  WILLIAMS, 
and  HA'¥ES,  33.,  concur. 


BORDER  et  al.  v.  CARRABINB. 

(Supreme  Co.urt  of  Oklahoma.    Sept  14,  1900.) 

Affeai.    Awn    Bbbok    (i    171*)— iRwrww  — 
Ghanqb  of  Position. 

When  the  answer  of  the  defendant  and  the 

reply  o'f  the  plaintiff  join  issues  inconsistent 
with  tbe  alleviations  Df  the  petition,  and  tbe 
«aae  i»  submitted  to  the  court  l>elow  without  ol>- 
jection  on  the  issues  joined  by  the  answer  and 
reply,  and  judgment  is  rendered  on  that  theory, 
the  parties  will  not  be  permitted  to  change  in 
thisconrt  a  theory  TOlnntarily  adopted  in  the 
court  belqw. 

[Ed.  Note.-~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1054 ;  Dec.  Dig.  {  171.*] 

(Syllabus  by   the  Court)   . 

Error  from  District  Oonrt,  Greer  County; 
C.'F.  Irwin,  Judge. 
Action  by  G.  P.  Border  and  Maud  Border 
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agalnM  O.  Oa]TBbIii&    Jtadgment  for  defend- 
ant, and  plalntUtB  bring  errmr.   Affirmed. 

C.  C.  Wells,  J.  W.  Scothorn,  and  J.  A. 
Powers,  for  plaintiffs  In  error.  J.  F.  Math- 
ews and  S.  B.  Garrett,  for  defendant  In  error. 

KANB,  C.  J.  The  petition  In  this  case 
states  a  cause  of  action  for  the  recovery  of 
real  estate.  The  action  was  brought  by  the 
plaintiffs  In  error  against  the  defendant  in 
error  in  the  district  court  of  Greer  connty, 
prior  to  statehood.  Besides  the  usual  prayer 
for  possession,  the  plaintiffs  prayed  judgment 
for  damages  in  the  sum  of  $25  per  mouth  for 
tlie  wrongful  detention  of  the  land.  The  an- 
swer of  the  defendant  admitted  the  posses- 
sion, and  as  a  defense  set  up  the  following 
contract:  "April  4,  1905.  O.  F.  Border  has 
this  day  sold  to  O.  Carrablne  the  comer  lot 
now  used  as  Border  &  De  Arman's  office,  con- 
taining 70  feet  fronting  north  and  extending 
south  150  feet,  and  more  the  North  Side 
Hotel,  in  North  Mangum,  and  place  on  said 
lot,  for  the  consideration  of  $700,  to  be  paid 
when  hotel  is  moved,  and  $800  to  be  paid  in 
12  months,  at  the  rate  of  10  per  cent  inter- 
est. Border  agrees  to  place  said  hotel  on 
said  lot  in  good  condition  as  it  now  stands, 
except  paper  being  broken,  by  May  1,  1905" — 
and  fnrther  alleged  that  said  hotel  was 
moved  upon  said  lot  by  said  plaintiff  O.  F. 
Border,  and  said  defendant  took  possession  of 
the  same  under  the  terms  of  said  contract, 
and  paid  said  plaintiff  O.  F.  Border  the  sums 
of  money  Indorsed  thereon,  namely,  $64S  in 
cash;  that  the  said  hotel  building  was  a 
valnable  Improvement  on  said  property,  worth 
$2,500  to  43,000;  that  said  plaintiff  O.  F. 
Border  did  not  comply  with  his  contract  in 
placing  said  hotel  on  said  lot  by  May  1,  1005, 
and  that  defendant  was  thereby  damaged 
$300  on  account  of  being  deprived  of  the  use 
of  said  hotel ;  that  said  hotel  was  not  placed 
on  said  lot  in  as  good  condition  as  when  it 
was  In  North  Mangum,  as  provided  in  said 
contract,  and  defendant  was  compelled  to  hire 
carpenters  to  repair  same  and  pay  out  $150 
therefor;  that  defendant  had  been-  at  all 
ttanea  ready  to  comply  with  his  part  of  said 
eontract,  and  pay  or  secure  the  payment  of 
the  soma  dne  thereunder.  By  way  ot  wpif, 
the  plaintiff  G.  F.  Border  admitted  the  exe- 
cution and  delivery  of  the  eontract  set  up  by 
the  answer  of  defendant,  and  that  he  failed 
to  place  the  hotel  described  in  said  contract 
on  the  land  therein  mentioned  wtthin  tlie  time 
therein  stipnlated,  and  that  the  defendant 
had  paid  on  said  contract  the  sum  of  $64& 
He  then  alleges,  in  substance,  that  in  a  few 
days  after  the  execution  and  delivery  thereof 
he  procured  the  services  of  the  best  house  mov- 
er he  oould  obtain  to  move  said  hotd,  and  did 
commence  to  have  said  hotel  moved,  but  that 
be  was  unable,  by  nsing  every  reasonable  ef^ 
fort  on  his  part,  to  place  said  hotel  on  tlie 
premises  within  the  time  stipulated,  by  rea- 
son of  heavy  rains  that  soaked  t^ie  ground 
with  water  In  an  unusual  manner,  And  this 


and  other  aeta  broi'  which  HA  had  no  contcol 
prevented  strict  compliance  with  the  term? 
of  tlie  contract. 

On  the  trial  of  the  canse  no  title  papers 
or  evidence  of  that  character  were  introduced 
by  plaintiff^,  and  the  record  discloses  that 
the  sole  issue,  as  far  as  the  evidence  intro- 
duced Was  conoemed,  was  whethear  or  not  the 
plaintiff  O.  F.  Border  complied  with  the 
terms  of  the  cioatract,  and,  if  be  did  not,  if 
he  was  Jnstifled  in  not  complying  with  them 
on  account  of  the  rains,  which  made,  as  he 
contended,  eompUance  within  the  bbne  limited 
impossible,  and  the  amount  of  damages,  if  the 
plaintiff  G.  F.  Border  was  found  to  be  legally 
culpable.  The  case  was  tried  to  the  court 
without  a  }ary,  the  court  making  q)ecial  find- 
ings to  the  effect  that  tht  defendant  had 
been  placed  in  possession  by  plaintiff  G.  F. 
Border,  and  the  hotel  building  placed  upon 
the  lots  under  said  written  eontract  Of  sole 
and  purchase;  that  plaintiff  G.  F.  Border 
received  from  said  defendant  the  sum  of 
$648  of  the  stipulated  purchase  moats ;  Itet 
plaintiff  G.  F.  Border  itas  not  mtitled  to  the 
possession  of  said  premises,  and  under  the 
evidence  and  pleadings  the  action  was  not 
properly  brought  as  on  action  in  ejectment; 
that  the  lot  was  no  part  of  the  homestead 
of  plalntlfCs,  and  tiiat  Mand  Border  was  im- 
properly joined  as  party  plaintiff;  that  at  the 
time  the  action  was  brought  plaintiff  G.  F. 
Border  was  entitled  to  $844  balance  purchase 
on  sale;  that  defendant  was  entitled  to  a 
credit  thereon  In  the  sum  of  $200  for  bis  dam- 
ages occasioned  by  the  failure  of  the  plaintiff 
G.  F.  Border  to  comply  with  the  terms  of 
the  contract  within  the  time  limited  by  Its 
terms,  leaving  a  balance  due  plaintiff  O.  F. 
Border  of  $644,  with  10  per  cent  interest. 

Upon  these  flndtngs  the«ourt  entered  judg- 
ment for  the  sum  found  due,  and  a  decree  glv<- 
Ing  plalntittB  a  lien  on  said  premises,  and  or- 
dering the  same  sold  to  satisfy  the  money 
jndgmoit  From  this  judgment  and  «Mctm 
of  Che  court  the  plalntlffB  appealed  to  this 
court,  asBisnlBg  various  emnrs ;  but  the  only 
one  urged  and  reOisted  with  Vigor  by  counsel 
for  the  reapectlve  parties  in  their  briefs  Is 
the  flnt  anignment,  to  die  effect  that  the 
court  .commitbed  .error  in  overraUng'  plain- 
tlfb'  tnotlon  for  a'  new  trial,,  for  the  reason 
tiiat  under  section  4792,  Wilson's  Bev.  ft 
Ann.  St  1003,  the  plaintiffs  were  entitled  to  a 
new  trial  as  a  matter  of  right,  upon  de- 
ihand  therefor  and  notice  thereof  on  the 
Journal. 

It  has  been  held  by  the  Supreme  Court 
of  the  territory,  In  Keller  v.  Hawk,  13  Okl. 
261,  74  Pac.  100,  and  the  Supreme  Court  of 
the  state,  in  Hammer  y.  Rogers  et  al.,  21 
Okl.  887,  96  Pac.  611,  that,  "where  the  prin- 
cipal object  of  an  action  is  the  recovery  of 
real  prc^ierty,  the  party  against  whom  the 
judgment  is  rendered  may,  at  any  time  during 
■the  term  at  which,  the  Judgment  Is  rendered, 
have  another  trial  as  a  matter  of  right ;  and 
fills,  although  there  is  joined  with  such  prin- 
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dpal  object,  and  as  Incidental  thereto,  the 
cancellation  of  the  evidence  of  title  of  the 
adverse  party  In  the  nature  of  equitable  re- 
lief." To  our  minds  the  case  at  bar  does 
not  fall  within  the  rule  laid  down  in  these 
cases.  While  the  statute  is  imperative  when 
the  case  is  one  embraced  within  its  terms, 
yet  It  can  in  no  sense  be  said  that  the  case 
at  bar  is  solely  and  exclusively  for  the  re- 
covery of  the  land  described  in  the  petition. 
It  is  true  the  action  was  originally  brought 
under  the  statute ;  hot  the  subsequent  plead- 
ings on  the  part  of  the  plaintiffs  and  the 
proceedings  at  the  trial  plainly  show  that 
they  really  did  not  have  a  statutory  cause  of 
action  for  the  recovery  of  real  estate.  The 
plaintiffs  in  their  reply  prayed  for  the  same 
relief  asked  for  in  their  petition,  and  further 
prayed  that  "in  the  event  the  court  is  of  the 
opinion  that  plaintiffs  are  bound  to  execute 
and  deliver  to  the  defendant  their  convey- 
ance of  said  lot,  then  in  that  event  the  said 
■plaintiff  O.  P.  Border  asks  Judgment  by  the 
court  declaring  a  Hen  upon  said  premises  for 
■the  sum  of  |852,  with  interest  thereon  from 
the  4th  day  of  April,  1905,  at  the  rate  of  IQ 
per  cent,  per  annum,  and  that  said  prem- 
ises be  ordered  sold  to  pay  same,  and  costs 
bf  this  action.  *  •  •"  It  was  upon  the 
Issues  Joined  hy  the  answer  and  the  reply 
that  the  case  was  tried  and  submitted  to 
the  cotirt  below,  and  no  effort  was  made  to 
show  that  the  plaintiff  was  entitled  to  the 
recovery  of  the  land. 

Section  4306,  Wilsan's  Rev.  &  Ann.  St  1903. 
'provides  that,  "wh6n  the  answer  contains  new 
matter,  the  plaintiff  may  reply  to  such  new 
matter,  denying,  generally  or  specifically, 
each  allegation  controverted  by  him ;  and  he 
may  all^ce,  in  ordinary  and  concise  language, 
«nd  without  repetition,  any  new  nlatter  not 
inconsistent  with  the  petition,: constituting  a 
defense  to  such  new  matter  in  the  answer." 
It  is  true  the  reply  of  plalatiffs  contains  mat- 
ter inconsistent  with  the  allegations  of  their 
original  petition ;  but  the  case  was  tried 
helow  by  both  parties  without  objection  upon 
the  answer  and  reply,  and  the  parties  will 
not  be  permitted  to  change  In  this  court  a 
tbeory  voluntarily,  assumed  by  them  In  the 
court  below.  In  Harris  v.  X'lrst  Nat.  Bank 
of  Bokchito,  21  Okl.  188,  95  Pac.  781,  it  was 
held  by  this  court  th&t  "the  right  of  appel- 
lant to  recover  was  properly  submitted  to  the 
Jury  on  hla  own  theory.  The  Jury  finding 
against  him  on  the  tbeory  relied  upon,  he  will 
not  be  permitted  to  change  front  In  this  court, 
and  claim  the  right  to  recover  upon  some  oth- 
er tbeory."  The  plaintiff  6.  F.  Border  has 
been  granted  the  equitable  relief  prayed,  for 
In  his  reply,  and  was  allowed  the  full  amount 
he  claims  was  due  him  under  the  contract; 
with  the  exception  of  the  sum  of  $200,  which 
the  court  found  was  due  the  defendant  as 
damages  for  breach  ot  the  contract  by  the 
plaintiff  O.  F.  Border.    There  is  evidence  in 


the  record  reasonably  tending  to  sustain  the 
Judgment  of  the  court  on  the  question  of 
damages,  so  this  court  is  precluded  from 
disturbing  It 

The  suit  as  finally  presented  to  the  court 
below  was  not  an  action  for  the  recovery  of 
real  estate  within  the  meaning  of  the  stat- 
ute, and  the  plaintiffs  in  error  are  therefore 
not  entitled  to  a  new  trial  as  a  matter  of 
right  We  have  examined  the  record  and 
proceedings  in  the  court  below  upon  the 
theory  the  case  was  there  presented,  and 
find  no  reversible  error  therein  on  the  mer- 
its of  the  case. 

The  Judgment  of  the  court  below  is  af- 
firmed. 

WILLIAMS,  DUNNj  HAYES,  and  TURN- 
ER, JJ.,  c<Htcur. 


ATCHISON,  T.  &  S.  F.  BY.  CO.  v.  STATE 

et  al. 
{Supreme  Court  of  Oklahoma.    Sept  14,  1900.) 

Railroads  (S  225*)  — Pw'ATB  Faciutks— 
Switches— DiFFBBENCB  in  Location. 

Section  l.S.  art.  9,  of  the  Constitution 
(Bunn'g  Ed.  {  222),  does  not  reqaiie  transporta- 
tion or  transmission  companies  at  their  own  ex- 
pense to  provide  such  equal  facilities  and  con- 
veniences between  private  persons  or  corpora- 
tions as  to  overcome  or  equalize  disadvantages 
caused  by  dissimilarity  of  location. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  (,  730;   Dec.  Dig.  S  225.*] 

(Syllabus  by  the  Court.) 

Appeal  from  State  Corporation  Commis- 
sion. 

From  an  order  of  the  Railroad  Commis- 
sion, requiring  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company  to  construct  a  private 
switch,  to  the  mill  of  J.  B.  Davis,  the  railway 
company  appeals.     Reversed. 

.  Gottingham  &  Bledsoe,  for  plaintiff  in  er- 
ror. 

KANE,  C.  3.  This  is  an  appeal  from  an 
order  of  the  Corporation  CommisBlon  of  the 
state  directing  the  plaintiff  in  error  to  coa- 
strnct  a  private  switch  to  the  fiourlng  mill  of 
J.  B.  Davis,  at  Oage,  Okl. ;  Mr.  Davis  being 
required  to  pay  for  so  much  of  the  switdi 
as  was  off  the  right  of  way  of  the  company. 
The  facts,  as  found  by  the  commission,  are 
to  the  effect  that  the  Davis  mill  and  elevator 
are  located  a  short  distance  off  the  defend- 
ant's right  of  way;  that  the  defendant  per- 
mitted other  elevators  to  build  on  its  right  of 
way  and  adjoining  Its  house  track;  that  by 
reason  of  the  location  of  the  other  elevators 
they  have  an  advantage  over  complainant  In 
loading  and  unloading  commodities  ot  from 
$10  to  $16  a  car,  and  by  extending  the  use 
of  its  grounds  and  facilities  to  other  eleva- 
tors it  thereby  discriminated  against  the  com- 
plainant. 
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It  win  appear  from  the  foregoing  that  tlie 
law  question  Involved  In  this  case  Is  Identical 
with  one  of  the  questions  decided  by  this 
court  In  the  case  of  C,  B.  I.  &  P.  Ry.  Co,  t. 
State  et  aL,  09  Pac.  001,  not  yet  officially  re- 
ported. In  that  case  It  was  held  that  "sec- 
tion 18,  art  9,  of  the  Constitution  (Bunn's 
Ed.  I  222),  does  not  require  transportation  or 
transmission  companies  at  their  own  expense 
to  provide  snch  equal  faculties  and  conven- 
iences between  private  persona  or  corpora- 
tions as  to  overcome  or  equalize  disadvan- 
tages caused  by  dissimilarity  of  location."  It 
was  further  held  that  "private  persons  or 
corporations  desiring  the  construction  of  side 
tracks  to  accommodate  their  particular  in> 
dustrles  should  proceed  under  Const  art  8, 
I  33  (Bunn's  Ed.  {  240),  requiring  such  per- 
sons or  corporations  to  pay  the  expense  of 
■och  construction,  and  not  under  section  18 
(Bunn's  Ed.  f  222),  relating  to  the  establish- 
ment of  public  service  facilities  and  conven- 
iences." The  foregoing  case  seems  to  be  in 
point  and  as  counsel  for  the  Corporation 
Commission  has  not  briefed  the  case  at  bar, 
or  thrown  any  new  light  upon  the  question 
Involved,  we  are  constrained  to  adhere  to  the 
rule  therein  laid  down. 

The  order  of  the  Corporation  Commission 
b  accordingly  reversed,  and  the  case  re- 
manded, with  directions  to  .set  aside  the 
■ame. 

DUNN,  ynhUA.ua,  HATES,  and  TUEN- 
tR,  JJ.,  concur. 


(N  Okl.  1«) 

ICADDI/B  Y.  BBAVIBRS; 
(BnpmiM  CoQrt  of  Oklahoma.    Sept  14.  190§.) 
Appbal  and  Brbor  ({  82*>~Appeaijvblk  Ob- 

<Bn— FiNAI.  OSOKB. 

An  order  made,  yacatisg  a  Jndnnent  for 
toe  purpose  of  permittmg  a  party  against  whom 
fwld  judnnent  is  rendered  to  prosecute  or  de- 
taid.  Is  interlocntory,  and  not  a  "final  order!* 
&om  whieh  aa  appeal  will  Ue  to  the  Suptena 

[Ed.  Note.— For  other  cases,  see  Aopeal  and 
JBrror,  Cent  Dig.  |  4T8;  Dec.  Dig.  |^* 

For  other  definitions,  see  Words  and  Pbtases. 
VOL  8,  Pk  2802.] 

-  (Syllabna  by  the  Court) 

Snor  from  District  Court,  Gania  CMuty; 
B.  McMillan,  Judgei 

.  Action  by  J.  M.  Maddle  against  B.  C  B«bt- 
era.  Fnom  an  order  vacating  Judgment 
■gainst  defendant  plaintiff  brings  error.  Dls>. 
qiissed. 

O.  W.  Patchen  and  Marion  Henderson,  for 
Vlalntlff  In  error.  J.  B.  Thompson,  for  de- 
fendant In  error. 

DUNN,  J.  The  foregoing  case  presents  er- 
ror from  the  district  court  of  Garvin  county. 
From  the  petition  In  error  It  appears  that  on 
the  14th  day  of  September,  1908,  the  plaintiff. 


In  error  secored  an  order  vacating  a  Judg- 
ment obtained  by  defendant  In  error  at  a  for- 
mer term  of  the  district  court  in  that  county. 
Hie  plaintiff  in  error,  who  was  plaiotifl  b«- 
low  tn  that  court  filed  his  verified  moticm 
to  set  aside  the  said  Judgment  to  enable  him 
to  make  his  defense,  which,  on  being  heard 
by  the  court  was  granted,  aoA  the  Judgment 
vacated  and  set  aside.  The  defendant  there- 
upon moved  the  court  for  a  new  trial  of  the 
Issues  made,  on  the  motion,  and,  on  it  being 
denied,  has  attempted  to  bring  the  case  to  this 
court  for  review. 

Counsd  for  defendant  has  filed  a  motion  to 
dismiss  the  petition  in  nror,  for  the  reason 
that  the  order  appealed  from  was  not  final, 
but  was  Interlocutory,  and  that  no  appeal 
would  lie  to  this  court  therefrom.  This  mo- 
tion must  be  sustained,  upon  the  authority  of 
the  case  of  Town  of  Byars  ▼.  Sprouls,  lOS 
Pac.  1038,  an  opinion  delivered  by  this  court 
July  18, 1909,  and  the  case  of  Moody  &  Com- 
pany T.  Freeman  A  Williams,  104  Pa&  80, 
delivered  at  this  term  of  court 

ElANE,  C.  J.,  and  WILLIAMS,  TURNER, 
and  HATES,  JJ.,  concur. 


,(24  dU.  671) 

FIDE^-ITT  &  CASUAMT  CO.  OF  NEW    . 

YORK  V.  WALTON  etal.. 

(Supreoie,  Court  of  OklahooM.    Sept  14,  1900.) 

InaoBAHOi  9  IBS*)— Inns-  lvm»Ai>9»-Vfotf. 

'    ,IOZ— SlONATURS    or  AOBNT. 

That  a  policy  of  life  insurance  shall  be 
countersigned  by  Oie  agent  of  the  coiripaay  be- 
ifore  It  aaall  become 'a'  valid  Obligation  is  iC 
BtipulatioB  ttiat  the  company'  lias  a  right  tOr 
make,  and  the  completion  of  the  contract  with, 
the  Ripiature  of  sneh  agent  dnring  the  lifetime 
of'  the  insoied  Is  essential  to  the  existence  of' 
an-  obligatioQ  which  can  b»  enforced  agaiaat> 
the  company.  ,  .       , 

[EM.  Mote.— For  other  cases,  see  Insurance, 
Oeht  Dig.  I  212;   pec.  Dig.  1 133.*] 

(Syllabus  by  the  Court.) 

Xtanror  from  District  Oonrt,  Kiowa  Ooaaty  t 
F.  B.  Gillette,  Judge. 

Action  by  J.  B.  Waftoa  «nd  W.  w.  Rowland 
against  the  FMeltty  ft  Casualty  Company  of 
IlevF  Tork.  Judgment  for  plaihtlfla,  and  de- 
fendant brings  error.    Reversed. 

John  T.  Hays,  for  plaintiff  In  error.  Nes- 
tor Rnmmons,  John  A.  McKeene,  L.  M.  Keys,' 
and  Joseph  H.  CHlne,  for  defendants  in  error. 

TURNER,  J.  This  is  a  suit  on  a  policy 
purporting  to  Insure  Charles  H.  Hill  for  a 
period  of  12  months  from  noon  on  October 
18,  1904,  against  bodily  injuries  eusUiped. 
through  external,  violent  and  accidental 
means,  In  the  sum  of  ^,000,  brought  by  Kate. 
D.  HlU,  the  beneficiary  named  therein,  against 
the  Fidelity  &  Casualty  Company  of  New 
York,  plaintiff  in  error,  in  the  district  court 
of  Kiowa  county.     For  answer,  defendant 
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among  other  things,  denied  by  yerlfled  answer 
the  existence  of  the  alleged  contract  of  Insur- 
ance, There  was  trial  to  a  Jury,^  which  re- 
sulted In  a  verdict  and  Judgment  In  favor  of 
plaintiff's  executors  for  the  amount  of  the 
policy,  to  reverse  which  the  company  brings 
the  case  here. 

The  first  assignment  of  error  Is  that  the 
court  erred,  in  overruling  defendant's  demur- 
rer to  plaintiff's  evidence.  On  this  point  the 
record  discloses  that  at  the  close  of  plaintiffs 
evidence  defendant  demurred  thereto,  which 
was  overruled,  and  exceptions  saved,  where- 
upon both  parties  Introduced  further  evi- 
dence, upon  all  of  which  the  jury  found  as 
stated.  That  being  the  case.  In  determining 
this  assignment.  If  there  Is  suCQclent  evidence 
in  the  entire  record  to  show  the  policy  sued 
on  to  be  a  valid  contract  of  insurance,  this 
court  will  not  disturb  the  ruling.  O.,  R.  I. 
&  P.  Ry.  Co.  V.  Doyle,  18  Kan.  6&  The  evi- 
dence discloses  that  at  the  time  the  policy, 
was  Issued  the  Insurer,  the  Fidelity  &  Casual- 
ty Company,  was  a  corporation  existing  under 
Uxe  laws  of  New  York,  with  its  home  oflSce  In 
New  York  City ;  that  Charles  H.  Hill,  the  In- 
sured, and  his  wife,  Kate  D.  Hill,  the  benefl- 
dary  named  therein,  were  residents  of  Ho- 
bart,  In  this  state;  that  a  short  time  prior 
thereto  said  Hill  made  written  application 
and  schedule  of  warranties  to  James  A.  Jones, 
local  agent  of  the  insurer  at  that  place ;  that 
be  sent  the  same  to  the  home  office,  which  is- 
■ned  the  p6ncf  saed  on,  duly  signed  by 
G«orge  F.  Seward,  president,  and  Robert  J. 
HUlas,  vice  president  and  secreta^,  and 
forwarded  It  by  mail  to  said  local  agent; 
Hut  he  received  the  same  on  October  21  or 
22,  1904,  after  the  death  of  the  Insured,  and, 
after  countersigning,  delivered  the  same  to 
tbe  benefldary,  who  paid  the  premium  and 
later  brought  this  suit 
''  In  support  of  this  assignment  it  is  con- 
tended by  the  company  that,  as  said  policy 
provides  that  "the  same  shall  not  be  binding 
qpcm  tbe  compsny  unless  coimtenlgBed  by  a 
duly  commissioned  agent"  of  the  companyi. 
and  as  tbe  same  wm  not  so  connterslgned  by 
said  agent  nntil  after  tbe  death  ef  the  lalnr< 
ed).  tbe  alleged  contract  of  insurance  it  void 
for  tbe  reason  that  the  minds  of  the  parties 
failed  to  meet  during  the  lifetime  of  the  in- 
sured. We  think  the  point  well  taken,  As 
Such  stipulation  in  the  policy  Is  In  no  sense 
oppreMlve  or  unconscionable.  It  Is  one  which 
tbe  insurer  bad  a  legal  right  to  make,  and 
constituted  a  condition  precedent  to  the  vailld- 
Ity  of  the  policy. 

In  Badger,  Adm'r,  t.  American  Popular 
Iilfe  Insurance  Company,  108  Mass.  244,  4 
Am.  Rep.  547,  a  policy  providing,  "Nor  shall 
tbiB  policy  be  in  force  until  it  Is  countersign- 
ed by  A.  F.  Badger,  agent  fit  Boston,"  was 
found  among  the  papers  of  said  A.  F.  Badger, 
the  benellciary  in  the  policy,  and  was  sued 
on  by  his  executor.  Tbe  court,  in  passing, 
held  that  i»Jia  bad  power  to^make  said  poll* 
cy  a  vnlid  contract  by  countersigning,  and 


failed  to  do  so,  the  same  never  became  in 
force,  and  upon  It  plaintiff  could  not  recover. 

Lynn  v.  Bnrgoyne,  52  Ky.  401,  was  a  suit 
to  recover  the  amount  of  a  note  executed  by 
I^rnn  to  Bnrgoyne  for  $420.  Lynn  pleaded 
no  consideration.  The  facts  were  that  Bur- 
goyne  was  agent  for  the  Columbus  Insurance 
Company,  of  Ohio,  and  resided  at  Cincinnati. 
The  consideration  of  the  note  was  that  he, 
as  agent  for  said  company,  would  Issue  to  de- 
fendant a  policy  of  insurance  to  the  amount 
of  $6,000  on  the  steamboat  John  Drennan 
for  one  year.  The  instrument,  signed  by 
the  president  of  said  company,  purported  to 
be  a  policy  of  insurance,  and  was  issued  and 
delivered  to  defendant  at  Cincinnati  by  the 
bookkeeper  of  said  company.  Said  instm- 
ment  on  Its  face  provided  that  It  "shall  not 
be  valid  until  countersigned  by  John  Bur- 
goyne,  agent,  at  Cincinnati."  It  was  never  so 
countersigned.  It  was  held  that  said  Instru- 
ment was  not  a  valid  policy  of  insurance, 
and  consequently  no  consideration  for  the 
note  sued  on,  and  for  that  reason  plalntiir 
could  not  recover. 

In  Newcoml>e,  Adm'r,  t.  Provident  Fund 
Society  of  New  York  City,  5  Colo.  App.  140^ 
S8  Pac.  61,  Newcombe,  as  administrator  at 
Nail,  brought  suit  against  said  company  to  re- 
cover on  a  policy  alleged  to  have  been  Issued 
by  said  company  during  the  life  of  said  Nail. 
Nail's  application  was  taken  by  one  JaCkson, 
who  lived  at  Durango,  who  solicited  insor- 
ance  for  said  company  through  arrangements 
with  one  Aldrich,  the  company's  agent  at 
Denver.  The  application  wait  from  Denver 
to  New  York,  and  was  acted  on  by  tbe  oflBoers 
there,  who  signed  tbe  policy  and  sent  it  to 
tbe  agent,  to  be  delivered  on  receipt  of  tlie 
premium.  It  was  not  countersigned  until 
August  21,  1891.  at  which  time  the  agent  re- 
ceived the' first  premium,  and  on  which  date 
he  forwarded  it  to  Jackson  to  be  delivered. 
At  that  time  Nail  was  dead.  He  was  killed 
on  the  18th  of  August  On  these  facts  tbe 
court  Instructed  tbe  Jury  to  find  for  defend- 
ant which  was  done»  and  the  administrator 
appealed.  The  court,  ifk  affirming  the  Judg- 
ment of  the  trial  court,  said:  "The  exist- 
ence of  a  contract,  entered  into  between  tlw 
parties  and  binding  upon  the  insurer,  mnst 
evtdently  be  establfshed  to  entitle  the  admin* 
Istrator  to  recover  upon  Ms  policy.  It  wae 
entirely  icompetent  for  the  cmnpany  to  stipu- 
late that  they  shonld  not  be  bound,  except 
upon  compliance  with  whatever  conditions 
precedent  they  might  see  fit  to  attach  to 
their  contract  •  •  •  The  stipulation  that 
the  policy  should  be  countersigned  by  tbe 
agent  of  tbe  company  prior  to  the  time  of  ite 
becoming  a  valid  and  binding  obligation  was 
one  which  tbe  company  clearly  had  tbe  legal 
right  to  make,  and  is  In  no  sense  oppressive 
or  unconscionable,  and  the  completion  of  tbe 
contract  with  the  signature  of  tbe  agent  dur- 
ing the  lifetime  of  the  Insured  was  essential 
to  the  ezlsteace  of  an  obilgatien-'wtiicfa  eovld 
be  enforced  against  the  company.    •    •    • 
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Uader  these  clrcumaUnce»  t}u(  dpllyecy  p£  thq 
policy  to  the  udmluietratpr  cq)i1(1  not  be  opr 
erative  to  bind  the  company  and  u^J^e  that  a 
valid  obligation. which  at  the  tl^ue  the  policy 
was  countersigQed  and  the  tuouey  raceived 
was  invalid  by  the  yery  terms  of  the  applica.- 
tion  whi<dt  Nail  hi^aiself  had  made  in  bis  life* 
time." 

Ellen  O.  Hlatt  v.  Fraternal  Home;  98  Uo. 
App.  105.  72  g.  W.  463,  WB£  a,  suit  l^  -tbe 
beneficiary  on  a  benefit  certificate.  Tb»  facta 
were  thAt  on  July  2S,  1900,  WiUlam  Hialt  ap- 
plied for  membership  In  the. -defendant  oedeor 
and  for  $2,000  lnsuraitc»  on  bis  illfe  for  tb» 
benefit  of  bis  mother.  He  was  examined  the 
next  day  and  duly  elected  a  member  bs  local 
lodge  N«.  6,  at  Springfield,  Ma.  Sii  apidl* 
cation  and  medical  examination  w«ae  'for^ 
warded  to  the  ttome  office  at  Hamilton.  Mo., 
which  issoed  the  c«rtlflcatei  sued  on.  TUe  iat 
sues  wen  tried  by  the  court,  judgment  ren- 
dered for  defendant,  and  plaintiff  appealed. 
The  Court  of  Appeals,  in  afflrmlng  the  Judg- 
ment of  the  lower  court,  said:  "But,  aside 
from  these  conalderations,  the  certificate  Is 
mi6A  on  as  a  complete  and  fully  executed 
contract  Under  the  by-laws  it  oanld  not  be 
fully  executed  or  become  a  icomplete  coatcact 
until  eonortersignsd  by  the  secretary  and 
president  of  the'locsl  lodge,  it  was  not  sigb* 
ed  by  these  offleers  until  after  Hlatt  was 
dead.  The  liTlzig  oamiot  contratt  with  <tie 
dead,  nor  comiriletis  the  execution  of  a  con- 
tract that  was  partially  executed  with  a'ltp. 
ing  person  now  dead" — and  In  the  syllHbns 
said :  "Where,  by  the  by-laws  of  a  fraternal 
beoeflciary  association,  its  certificates  wets 
not  binding  tmtU'Oountemigned  by  ttie  seore^ 
tary  anA  president  of  the  local  lodge,  and  « 
certificate  was  not  connterstgned  until  aftsr 
tbe  benefld^tty  herein  had  deceased,  fli6  cer^ 
ttflcate  was  void." 

In  McGon^'B  Afim'r  V.  Phoenix  Mutnal  Mfe 
Tnsurance  Comjiany,  18  W.  Va.  782;  th*'fftc()« 
were  that' on  August  17,  1879,  AlsxAtiMlev'Ke- 
Cully  applied  to  B.  E.  Tift,  a^ettt' at 'Wheel- 
ing of  said  company,  of  Hartford,  Conn'.,  ¥<br 
Iusuran(«  6n  his  life  for  $1,X)00  fit  flaid-ciUn- 
pany.  Apiillcation'  Was  thenrefore  madeiovt 
Ilk  due  fothi,  and  st^ed'by  said  M«C<ill7, 
*'nd  forwarded  to 'the  home  ofl!lce;'  At'ithf> 
same  time  McOully  executed  his  note  to  TUt 
for  f24.7«,  payftMe  60  da^s  after  dats^  With 
interest,  the  amount  of  the  flrst  premium  up- 
on the  uiticlpated  poHcy.  On  August  24th  a 
poitcy  was  made  out  in  due  form  and  for» 
warded  to  the  agent  In  Wheeling,  who  re- 
ceived it  about  September  Ist.  On  Its  fsoe  it 
provided:  "This  policy  to  take  effect  when 
countersigned  by  B.  E.  Tift,  agent  at  Wheel- 
lag,  W.  Va."  It  was  never  so  countersigned 
by  Tift  or  delivered  to  McOully,  who  on  Sep- 
tetober  12th  was  taken  sick,  and  who  dl^d  on 
the  '26th  day  of  that  month.  In  a  -  suit  on 
th«  policy,  tbe  trial  court  dismissed  complain- 
ant's bill,  and  he  appealed.     It  was  there 


^ntiMidedr  as  in  tiiJ^  (Htae,  that  a  delly«ry.  of 
the 'policy  to  tiie  insured  was  complete  when 
It  was  mailed'  by  the^'honie' office,  addressed 
tb  the  local  ngent;  but  'the  court  held  other- 
wise, and  In  passing  said :  "The  policy  on 
tts'-face  shows  that  It'was  not  sent  to  thS 
agent  to  be  delivered  absolutely  io  McCnlly, 
but  only  when  couutei'slgned  by  tbe  agent. 
Whether  this  was  Intended  as  a  mode  of  do* 
Uvery,  as  provided  for  In  tbe  appUeation,  to 
Consummate  the  -contract,  or  was  intended  as 
a  different  condition,  upon  which  acceptance 
of  tbe  proposal  would  be  Indicated,  in  ettiier 
event  the  company  would  not  be  bound  with- 
out the  countersigning  of  the  agent  or  tl^e 
delivery  of  the  policy.  I  see  at  no  Stage  In 
this  ne^tlatlon  where  the  'minds  of  the  par- 
ties met  and  the  contract  was  'consummated." 

See,  also,  Mrs.  Lydla  A.  Hardie  v.  St  l/ouls 
MKitual  Llfb  Insurance  Co.,  26  La.  Ann.  242 ; 
Barr  et  al.  v.  Insurance  Company  of  VOi 
Amv-ica,  61  Ind.  488 ;  jQaeph  Kelly  et  aL  v. 
Commonwealth  Insurance  Oo.,-  «tq.,  23. N,  T; 
Super.  Ct  82 ;  Post  et  al.  v.  .Sltna  Insurance 
Co.,  43  Barb.  (N.  Y.)  3S(i;  Firemen's  Ins.  Co. 
V.  Augusta  Barnsch,  for  Use,  etc,  161  IlL  Q29, 
44  N.  E.  285 ;  Peoria,  etc.,  Ins.  Co.  v.  Walser, 
22  Ind.  73;  St  Louis  Mutual  Ins.  Co.  v. 
Kennedy,  etc.,  69  Ky.  450.  . 

We  are  therefore  of  the  opinion  that  the 
policy  sued  on  constituted  no  valid  contract 
of  insurance. 

The  contention  of  defendant  In  error  that 
a  determination  of  this  question  Involves  an 
examination  of  the  evidence,  which  we  can- 
not go.  Into  for  the  re^on  that  there  Is  no 
Independent  recital  or  statement  of  fact  In 
the  .ca8»>made  that  it  contains  all  thus  evi- 
dence introduced  on  the  trial,  need  not  be 
w^):lced,,.tts,said  amission  has  be«n  supplied 
bg  amendment,  pursuant. to  chapter -28,  art- 
4,  of  an  act  approve^,  March  16^  190S)  (Bess. 
Laws  1903,  p.  322). 

,  it  is .  unnoceasary  to  notice  other  asatgur 
mepts  of  error.,         ..,  - 
.;  .'Ehe  Judgvientiof  the  trial  cpurt  is  reversed, 
and  the.  cause  .diuoiss^  -  All  the.  Justices 
copeur. , 


."   CRUMP,  et  al.  v.  PITCHFORD. 

(Sapoean  Court  of  Oklabosia.    ,Oab  7,  190$.^ 

LOotrftts  (1 431*)— CocHTY  CoTntr-JcKisDic- 
•  moN. 

The  county  court  (aecti<Hi  12,  art  7,  Const.) 
IB  the  successor  of  the. probate  court  as  It  ex- 
isted Ttridei'  the  terrltdify  of  Otttahoma  only  as 
to  nrntters  or  proceedings'  pendiBg*  at  the  time 
«f  the  admission  of  the  state,  and  admiiuatrat 
tions  and  guardianships  aa  provided  in  section 
12,  art.  7,  of  the  Constitution. 

[Ed.  Note.— For  other  cases,. see  Courts,  Pec. 
Dig.  8  431.*]      ■  ..'... 

2.  OouBTS  (1 183*)— CotiNjr  Coubt— Jusi8Di(> 

TION. 

The  3Urisdictl6n  at  the  county  court  is  pre- 
scribed by  secticm  12  art;  7>  of  Mie  Coostitot 
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tlon,  except  aa  rapplemented  br  section  2S  of 
the  Schedule,  and  farther  proTided  br  Act  Jnne 
4,  1908  (Seaa.  Laws  1907-1908,  p.  ^  c  27). 

[EM.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  462;    Dec.  Dig.  %  183.*] 

8.  FOKCIBLB  BKTBT  AND  DeTAIKKB  (|  16*)  — 

J0BI8DIOTIOW— COtrUTT  COUBT. 

The  county  court  on  January  24,  1909,  had 
no  original  jurisdiction  of  a  forcible  entry  and 
detainer  action. 

tEJd.  Note.— For  other  cases,  see  Forcible  BJn- 
fay  and  Detainer,  Cent  Dig.  |  79;  Deo.  Dig.  I 
16.'] 

(ByllabuB  by  the  Coort) 

Error  from  Craig  County  Court:  ThoB.  D. 
B.  Frear,  Judge. 

Action  between  Walter  Crump  and  an- 
other and  A-  J.  Pltcljford.  From  tlie  Judg- 
ment Walter  Crump  and  Buch  other  bring 
error.,  Ueversed  and  remanded  wltb  di- 
rections. 

Joeeidi  A.  QUI,  forplaintUtSinerrcHr.  Paul 
v.  Maidcey,  for  defendant  in  errw. 

WITiT.TAMS,  J.  The  question  raised  in 
the  flrst  assignment '  of  error  is  that  the 
county  court,  at  tlie  time  this  action  was 
cluiinenced,  to  wit,  on  the  24th  day  of  July, 
1908,  had  no  Jurisdiction  of  a  forcible  entry 
and  detainer  action.  Section  12,  art  7,  Const 
(Bunn's  Kd.  {  182),  provides  that :  "The  coun- 
ty court,  coextensive  with  the  county,  shall 
have  Original  Jurlsdictioii  In  all  probate  mat- 
ters, and  Until  otherwlise  provided  by  law, 
■hall  have  concurrent  Jurisdiction  with  the 
district  court  in  civil  cases  in  any  amount 
not  exceeding  one  thousand  dollars,  exclusive 
of  interest:-  Provided,  that  the  county  court 
ahall  not  have  Jurisdiction  in  any  action  for 
malicious  prosecution,  or  In  any  action  for  di- 
vorce or  alimony,  or  in  any  action  against  of- 
Acen  for  misconduct  in  office,  or  in  actions 
for  Blander  or  libel,  or  in  actions  for  the  Bpe^ 
Wflc  performance  of  contracts  for  the  sale  of 
real  estate,  or  in  any  matter  wherein  the  title 
or  boundaries  of  iand  may  be  in  dispute  or 
called  In  question  r  nor  to  order  or  decree 
the  partition  or  sale  of  real  estate,  not  ailB- 
ing  under  its  probate  Jnrtsdictlon.  •  •  •  » 
It  is  Insisted  that  section  1872  (chapter  22, 
art  15,  I  396)  Wilson's  Rev.  ft  Ann.  St  1908, 
which  provides,  aifiong  other  things,  that 
the  probate  ^urts  in  their  respective  coun- 
tlee  shall  have  and  exercise  the  ordinary 
powers  «nd  Jurisdiction  of  Justices  of  the 
peace,  was  extended  In  force  in  the  state. 
The  question  arising  Is  whether  or  not  the 
county  court  created  under  the  Constitution 
is  the  successor  of  tiie  probate  court  nnder 
the  territorial  form  of  government  The 
coipty  court,  by  virtue  of  section  12,  art  7, 
aupra,  is  vested  with  exclusive  original  Ju- 
risdiction in  all  probate  matters,  and  section 
23  of  the  Schedule  provides:  "When  this 
Constitution  shall  go  into  effect,  the  books, 
records,  papers,  and  proceedings  of  the  pro- 


bate court  In  each  county,  and  all  canaea 
and  matters  of  administration  and  guard- 
ianship, and  other  matters  pending  tb««In, 
ahall  be  transferred  to  the  county  court  of 
inch  connty,  except  of  Day  county  which 
shall  be  transferred  to  the  connty  court  of 
Ellis  county,  and  the  county  courts,  of  the 
respective  counties  shall  proceed  to  final  de- 
cree of  Judgment,  order,  or  other  termination 
In  the  said  several  matters  and  causes  as 
Ibe  said  probate  court  might  have  done  if 
this  Conatltutlon  had  not  been  adopted.  The 
district  court  of  any  county,  the  succes- 
sor of  the  United  States  Court  for  the  In- 
dian Territory,  In  each  of  the  counties  fonn- 
ed  in  whole  or  In  part  in  the  Indian  Terri- 
tory, shall  transfer  to  the  connty  court  of 
such  county  all  matters,  proceedings,  records, 
books,  papers,  and  documents,  appertaining 
to  all  causes  or  proceedings  relating  to  es- 
tates: Provided,  that  the  L^slatnre  may 
provide  for  the  transfer  of  any  of  said  mat- 
ters and  causes  to  another  county  than  h«»> 
in  prescribed."  It  will  be  observed  that  the 
district  court  is  specially  referred  to  as  the 
successor  of  the  United  States  Court  for  the 
Indian  Territory,  and  the  fact  of  such  ref- 
erence as  to  such  successorship,  without 
mentioning  the  connty  court  as  the  successor 
of  the  probate  court,  is  significant  The 
eonnty  court,  under  the  Constitution,  has  spe- 
dflcally  defined  powers  and  Jurisdiction;  and, 
had  it  been  intended  for  it  to  have  succeed- 
ed fully  to  the  Jurisdiction  of  the  probate 
court  as  it  existed  rxoAer  the  territory,  it 
would  have  t>een  so  indicated.  On  the  con- 
trary, it  having  been  made  by  virtue  of  sec- 
tion 23  of  tlie  Schedule  the  suceesaor  only 
as  to  pending  matters.  It  appears  to  be  its 
succeesor  only  to  that  extent,  except  as  It 
may  be  affected  by  section  12,  art  7,  of  the 
Constitution.  See  Loeb  v.  Loeb  et  at.  (OkL 
Sup.)  103  Pac.  570.  It  necessarily  follows 
that  the  conpty  court  does  not  possess  the 
"ordinary  powers  and  Jurisdiction  of  Jus- 
tices ef  tha  peace"  under  the  territory  of 
Oklahoma. 

'  The  question  further  arises  as  to  whether 
or  not  the  connty  court  has  JurlBdiction  of 
such  actions  by  virtue  of  the  term  "dvU 
actlMiB  In  any  amount,  not  exceeding  one 
ttaonsand  doUars,  exclusive  of  interest"  In 
such  an  action,  the  amount  involved  Is  not 
to  be  detarmined  by  a  money  Judgment  Tha 
iBstM  In  such  cause  Is  not  the  amount  to 
which  any  party  Is  entitled,  hut  the  rig^t  t» 
posseSUon,  regardless. of  whether  or  not  the 
plaintiff  may  have  the  legal  right  to  the 
premisea,  as  against  the  defendant  If  his  en- 
try or  detenti<»  was  nnlawfuL  If  the 
amount  tnwlved  la  to  be  a  condition  preced- 
ent as  to  whether  or  not  the  county  court 
had  Jurtedletion  in  a  forcible  entry  and  de- 
tainer action,  it  would  necessarily  require 
an  allegation  that  the  value  of  the  premises 
or-  the  possessory  right  in  controversy  did 
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rot  exceed  11,000;  exctaBi-ve  of  Interest,  nii- 
in(r  thereby  a  Jurladlctlonal  Issue  for  deter- 
mination, In  addition  to  the  Issnea  usually 
Incident  to  such  actions.  And,  when  we 
further  consider  the  words  "exclusive  of 
interest"  as  used,  it  appears  that  only  such 
ciTll  acttona  were  contemplated  as  where 
a  money  Judgment  might  be  rendered.  No 
instance  has  been  cited  where  Jurisdiction 
has  been  acquired  In  a  forcible  entry  case 
by  virtue  of  the  amount  involyed.  Further, 
the  probate  court  under  the  territory  of  Ok- 
lahoma bad  concurrent  Jurisdiction  with  the 
district  court  in  all  civil  cases  In  any  sum  not 
exceeding  $1,000,  exclusive  of  costs.  Yet  in 
the  case  of  ^cClung  v.  Penny,  11  Okl.  476, 
69  Pac.  499,  it  was  contended  that  probate 
courts  had  no  Jurisdiction  of  forcible  entry 
and  detainer  cases.  Jurisdiction,  however, 
was  sustained  by  virtue  of  the  clause  (sec- 
tion 1872.  WUson's  Bev.  ft  Ann.  St.  1903, 
supra)  tliat  probate  courts  possessed  "the 
ordinary  powers  and  Jurisdiction  of  Justices 
of  the  peace,"  without  any  intimation  that  it 
might  have  had  same  on  account  of  the  pro- 
visions that  it  had  concurrent  Jiurlsdlction  in 
all  civil  cases  In  any  sum  not  exceeding  $1,- 
000,  exclusive  of  costs.  8uch  a  construction 
would  lead  to  great  uncertainty  and  Intermi- 
nable trouble.  Such  action  being  In  Its  na- 
ture summary.  Its  remedy  should  be  avail- 
able, without  imcertalnty  and  with  expedi- 
tion. If  the  amount  Involved  in  such  sum- 
mary proceeding  can  be  put  in  issue  in  every 
such  action  to  defeat  Jurisdiction,  the  pur- 
poses of  the  remedy  would  be  abortive.  The 
Jurisdiction  of  the  county  court  being  limit- 
ed and  not  general,  Jurisdlcti<ni  therein  Is 
never  presumed,  and  attaches  only  when  spe- 
cifically authorized.  We  are  accordingly 
moved  to  hold  that  the  county  court  did  not 
obtain  Jurisdiction  of  this  action.  It  Is 
therefore  not,  necessary  to  determine  the 
other  matters  raised  in  the  record. 

The  cause  Is  accordlnjfly  reversed  and  re- 
manded, with  Instructlonf*  to  dismiss  the 
same  for  the  want  of  Jurisdiction.  All  the 
JoBtices  eoncui'. 


CITT  OP  ARDMORB  et  aL  v.  STATE  ex  rel. 

BEST. 
(Supreme  Court  of  Oklahoma.    NoV.  2,  1909i) 

1.  Question  Not  Detebmined. 

Whether  section  18  of  the  act  of  the  Ijegis- 
latare  entitled  "AU'  act  providing  for  carrying 
into  effect  the  initiative  and  referendum  powers 
reserved  by  the  people  In  articles  5  and  18  of 
the  Constitution  of  the  state  of  Oklahoma,  regu- 
lating elections  thereunder,  and  to  punish  vio- 
lations of  this  act"  (Sess.  Laws,  1907-1908,  p. 
440,  c.  44),  fixing  the  time  resolutions  and  ordi- 
nances of  a  municipal  Legislature  shall  become 
effective,  applies  to  an  ordinance  providing  for 
an  election  to  determine  whether  certain  public 
ntility  bonds  shall  be  issued  is  not  determined, 
and  IS  specifically  reserved  for  the  future  con- 
sideration of  the  court. 


It.  Mttkioifai.  Cobfobationb  d  918*)— Bond 
Issue  Eixctiok— Publicatioh  of  Nones— 
Failubk  to  Publish  as  Rkquibbd  — Siv- 

VECT. 

In  ordering  an  election  in  a  city  of  the 
first  class,  on  a  question  of  whetlier  certain 
public  utility  bonds  shall  be  issued,  10  days' 
notice  of  such  election,  by  publication  of  us 
mayor's  proclamation  calling  the  election  in  a 
newspaper  of  general  circulation  in  such  city 
at  least  10  days  prior  to  the  date  of  the  elec- 
tion, is  required  (section  1,  art.  4,  of  an  act 
entitled  "An  act  regulating  elections  in  cities 
and  towns  ♦  ♦  «''  [Sess.  Laws  1909, p. 268, 
c.  16]);  but,  if  the  notice  be  published  for  a 
less  time  than  10  days  prior  to  the  election,  a 
court  of  equity  will  not,  for  this  reason  alone, 
declare  the  Section  void,  where  it  is  not  shown 
or  alleged  that  any  one  failed  to  vote  because 
of  the  failure  to  publish  the  proclamation  for 
the  full  statutory  period,  and  where  It  is  con- 
ceded that  the  general  voting  public  had  notice 
of  the  election  and  participated  therein. 

[Ed.   Note.— For  other  cases,   see   Municipal 
Corporations,  Cent.  Dig.  if  1921,  1923;    Dec 
Dig.  f  9ia*] 
8.  MUNIClFAt  COBFORATIOlfB   (t   918*)— BONt» 

IssuB    EiLBonoN— Time    ov   Opbiiins    and 

CliOSINO    FOLXS. 

Under  section  1,  art.  4,  of  the  act  entitled 
"An  act  regulating  elections  in  cities  and  towns 
•  •  •  "  (Sess.  Laws  1909,  p.  268,  c.  16),  the 
time  of  opening  the  polls  at  elections  In  cities  of 
the  first  class,  for  the  determination  of  whether 
certain  public  utility  bonds  shall  be  isRued,  shall 
be  set  forth  in  the  mayor's  proclamation  calling 
and  giving  notice  of  the  election,  and  the  statute 
fixing  the  times  of  opening  and  closing  the  polls 
at  general  elections  does  not  apply. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1922;  Dec.  Dig.  f 
918.  •] 

4.  MuNICIFAt.  COKPOBATIONB  ({  867*)  —  IN- 
DEBTEDNESS—CONSTITUTIONAL  LlIUTATIONS 
— S_yBMI8SI0N  TO  POPUIJ^B  VOTE. 

Section  27,  art.  10,  of  the  Constltotion 
authorises  any  city  or  town,  by  a  majority  vote 
of  the  qualined  property  taxpaying  voters  of 
such  city  or  town,  voting  at  an  election  held 
for  that  purpose,  to  become  indebted  In  a  larger 
amount  than  that  specified  in  section  26,  Tor 
the  purpose  of  pnrchafdng  or  constructing  pab- 
lio  utilities,  or  for  repairing  the  same,  to  be 
owned  exclusively  by  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  1841;  Dec.  Dig.  | 
867.»] 

5.  MuNiciPAi,  CoBPOBATions  (i  867*)  —  In- 
dbbtbdne88  — c0n8titdtionai.  limitationb 
—"Public  Utilitt"— Subuission  to  Popd- 
x«ar  Vote 

A  poblic  park  to  a  "publltf  utility"  within 
the  meaning  ot  that  term  as  used  in  section  27, 
art.  10,  of  the  Constitution,  and  bonds  for  the 
improvement  of  such  parks  are  by  said  section 
authorized  to  be  Issued  by  incorporated  cities 
and  towns  in  the  manner  therein  provided  for. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1841;  Dec.  Dig.  I 
8G7.» 

For  other  definitions,  see  Words  aad  Phrases, 
vol.  8,  p.  7774.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Carter  County; 
StUw^ll  H.  Russell,  Judge. 

Mandamus  by  the  State,  on  relation  of 
I.  R.  Best,  against  the  City  of  Ardmore  and 
others.  Judgment  for  relator,  and  respond- 
ents bring  error.    Affirmed. 
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This  proceeding  to  Troto '  a  judgment  <* 
the  district  court  of  Carter  county  award- 
ing a  peremptory  writ  of  mandamus,  orders 
tng  and  directing  plaintiffs  la  error,  defend- 
ants below,  to  issue  certain  public  utility 
bonds.  On  the  loth  day  of  February,  1900, 
the  city  council  of  Ardmore,  a  city  of  the 
flrst  class,  passed  an  ordinance  ordering  and 
ii^alling  a  special  election  to  be  held  In  that 
city  on  the  23d  day  of  March,  1009,  for  the 
purpose  of  submitting  to  the  qualified  tax- 
paying  voters  of  that  city  whether  bond* 
for  the  following  amounts  and  for  the  fol- 
lowing purposes  should  be  Issued:  $75,000 
for  the  construction  and  improvement  of 
waterworks;  $80,000  for  the  construction  of 
sewers;  $10,000  for  the  imiHrorement  of 
public  parks;  $35,000  for  the  improvement 
of  streets;  and  $20,(X)0  for  the  improvement 
of  the  fire  department.  On  the  20th  day  of 
February,  1909,  the  mayor  issued  his  procla- 
mation calling  the  election  to  be  held  on 
the  date  fixed  by  the  ordinance,  and  it  was 
published  on  the  succeeding  day  In  a  news- 
paper of  gen«-al  circulation  In  the  city. 
At  the  election  a  majority  of  the  votes  cast 
was  in  favor  of  all  the  propositions  submit- 
ted. After  the  returns  of  the  election  had 
been  declared,  the  board  of  commissioners 
of  the  city  of  Ardmore,  which,  under  the 
present  charter  of  that  city,  constitutes  its 
legislative  board,  passed  an  ordinance  pro- 
viding and  directing  the  issuance  of  tiie 
bonds,  and  providing  for  tlie  levy  and  col- 
lectlMi  annnally  of  a  tax  of  sufScient  amount 
to  pay  the  Interest  on  said  bonds  and  to 
create  a  sinking  fimd  to  pay  the  principal 
thereof  at  maturity.  But  the  plaintiffs  In 
error,  .Tames  A.  Cotner.  as  mayor,  and  G.  H. 
Eruce,  as  city  clerk,  of  the  city  of  Ardmore, 
refused  to  Issue  the  bonds.  The  proposi- 
tions of  law  which  this  proceeding  presents 
t^iay  best  be  considered  by  stating  the 
grounds  upon  which  plaintlfCs  in  error  re- 
fused to  act  in  accordance  with  the  provl- 
sions  of  said  ordinance,  which  are  as  fol- 
lows: First,  that  the  ordinance  authorizing 
the  Calling  of  the  special  election  did,  pot 
become  effective  until  30  days  after  the  pas- 
sage of  the  same,  and  that  by  reason  thereof 
the  mayor,  at  the  time  be  first  Issued  and 
published  the  proclamation  calling  the  elec- 
tion, was  without  authority  to  do  so;  sec- 
ond, that  the  polls  at  the  election  were  open- 
ed at  8  o'clock,  instead  of  6  o'clock,  in  the 
forenoon,  and  closed  at  6  o'clock  In  the 
afternoon.  Instead  of  7  o'clock;  third,  that 
to  issue  the  bonds  would  increase  the  In- 
debtedness of  the  city  of  Ardmore  to  an 
amonnt  in  excess  of  the  limit  prescribed  by 
the  Constitution;  fourth,  that  the  purposes 
for  which  the  bonds  were  voted  and  were 
to  be  issued  were  not  public  utilities,  and 
that  the  bonds  are  therefore  nnauthorlsed. 

J.  B,  Moore,  for  plaintiffs  in  error.  W. 
A.  Ledbetter  and  J.  B.  Perkins,  for-  defend- 
ant In  error. 
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HATES,  7.  (after  stating  ftift  facts  u 
above).  By  section  1,  art  6,  of  the  Ooa* 
stltution  the  penret  Is  teserred  to  the  peo- 
ple of  the  state  to  propose  laws  and  to  en- 
act or  reject  the  same  at  the  polls  inde- 
pendent of  the  Legislature,  and  also  to  ap- 
prove or  reject  at  the  polto  any  act  ot  the 
Legislature.  These  powers,  designated  as 
the  Initiative  and  referendnta,  are,  by  sec- 
tion 5  of  the  same  article,  reserved  to  the 
legal  voters  of  every  county  and  district  of 
the  state  as  to  all  local  legislation  or  ac- 
tion in  the  administration  of  county  or  dis- 
trict government  Section  4(a),  art.  18,  re- 
serves these  same  powers  to  the  people  of 
every  niunicipal  corporation.  This  latter 
section  was  held,  in  Br  parte  Wagner,  21 
Okl.  33,  95  Pae.  435,  not  to  be  self-execntlng. 
'The  first  Legislature  passed  an  act  enti- 
tled "An  act  to  provide  for  carrying  Into 
effect  the  Initiative  and  referendum  powers 
reserved  by  the  people  In  articles  5  and  18 
of  the  Constitution  of  the  state  of  Okla- 
homa, to  regulate  elections  thereunder,  and 
to  punish  violations  of  this  act"  Sess. 
Laws,  1007-1908,  p.  440,  c.  44.  This  act 
undertakes  to  provide  a  procedure  by  which 
the  people  of  the  state  and  of  municipal 
corporations  may  avail  themselves  of  the 
right  to  exercise  the  powers  of  the  Initiative 
and  referendum.  Section  18  of  this  act,  aft- 
er providing  the  manner  of  verifying  refer- 
endum petitions  against  any  orders  or  reso- 
lutions of  any  municipal  legislative  body, 
and  providing  the  time  in  which  the  same 
shall  be  filed,  contains  the  following  pro- 
vision: "No  ordinance,  or  resolution  of  a 
municipal  Legislature  shall  become  opera- 
tive until  thirty  days  after  Its  passage  and 
approval  by  the  executive  officer,  unless 
the  ^me  shall  be  passed  over  his  veto  and 
lit'  that  case  It  shall  not  take  effect  and  be- 
come opera,tlre  until  thirty  days  after  such 
final  passage  except  such  measures  neces- 
sary tor  the  Immediate  preservation  of 
peaeei  hei^Itb,  or  safety;  and  no  sncb  emer- 
gency measure  shall  become  Immediately 
operative,  unless  it  shall  state,  in  a  sepa- 
rate section,  the  reasons  why  It  is  neces- 
sary that  it  shall  become  Immediately  oper- 
ative, and  the  'qaestlon  of  eme^eniiy  shall 
be  ruled  upon  separately  and  be  approved 
by  the  affirmative  vote  of  three-fourths  of 
all  the  members  elected  to  the  city  cooncil 
taken  by  ayes  and  noes,  and  the  whole 
measure  be  aK>r«ved  by  the  executive  of- 
ficer." 

The  ordinance  Involved  In  this  case  does 
not  contain  the  emergency  clause,  and  plain- 
tiff In  error  insists  that  it  did  not,  under  the 
provisions  of  said  section  18  quoted  above, 
become  effective  uutU  30  days  after  its 
passage.  Defendants  in  error,  on  the  other 
hand,  contend  that  the  referendum  cannot 
be  Invoked  against  ordinances  of  the  char- 
acter of  this  ordinance,  and  that  this  ordi- 
nance for  that  reason  ivas  unaffected  by 
said  section,  and  became  effective  linmedi- 
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ately  ntMm  ttt  passage  anfl' appravai!.'  tin- 
der the  ylew  we  take  of  the  law  applicable 
to  the  facts  as  they  esJst  In  thlis  case  It  Is 
unnecessary  for  ns  to  decide  whether  the 
language  of  said  section  18'  quoted  aljoYe 
applies  1»  ordiaanees  of  the  character  in- 
ro^ed  In  this  case;  for,  If  we  asstnne,-  with- 
out deciding,  that  it  does  apply  to  tbia  ordi- 
nance, still  we  think  that  the  election  in 
this  case  was  a  valid  election.  Because  of 
the  Importance  of  a  correct  decision  of  this 
questloo  to  the  different  municipalities  of 
the  state,  and  to  those  who  have  already 
purchased  their  securities,  we  reserve  a  final 
determination  of  this  question  until  a  de- 
cision of  the  same  is  necessary  to  a  determi- 
nation of  the  case  presented. 

The  proclamation  of  the  maycHr  at  Ard- 
more  callin^r  the  election  to  vote  upon  the 
Issuance  of  bonds  was  first  pubHshed  on 
February  21,  IflOB.  Assuming,  without  de- 
ciding, that  this  first  publication  was  pre- 
mature and  unauthorized  because  the  ordi- 
nance in  question  had  not  then  become  ef- 
fective, still  we  think  that  sufficient  publi- 
cation was  made  after  the  expiration  of  30 
days  after  the  passage  of  the  ordinance  as 
to  render  the  election  valid.  Hie  statute 
in  force  at  tbe  time  of  the  adoption  of  the 
ordinance  (section  354,  Wilson's  Rev.  ft  Ann. 
8t.  1903),  as  well  as  the  statute  In  force  at 
the  expiration  of  30  days  after  the  passage 
of  the  ordinance  (section  1,  art.  4,  c.  16,  p. 
268,  Bess.  Laws,  1909),  required  the  mayor 
of  any  city  of  the  first  class  to  give  notice 
of  such  election,  for  the  purxxMe  of  submit- 
ting the  question  of  the  issuance  of  bonds 
to  the  voters  of  any  city  by  publication  of 
his  proclamation,  for  at  least  10  days  prior 
to  the  date  of  such  election.  The  mayor  of 
Ardmore  published  his  proclamation  every 
day  after  the  expiration  of  30  days  from 
the  passage  of  the  ordinance  until  the  date 
of  the  election.  If  the  ordinance  did  not 
become  effective  until  30  days  after  Its 
passage,  It  became  effective  on  the  ISth  day 
of  March,  and  the  election  was  held  on  the 
23d  day  of  >farch.  It  'vras  therefore  Im- 
possible for  tbe,  mayor  to  give  the  full 
statutory  period'  of  notice  of  10  days  within 
stacb  period,  but  he  did  publish  his  proc- 
lamation, each  day  during  that  period.  It 
Is  conceded  that  the  legal  voters  of  the  city 
bad  notice  of  tbe  election  and  participated 
therein..  It  Is  ^t  contended,  that  the  fail- 
ure to  glVe  notice  of  tbe  .Section  for  the 
full  period  of  10  days  required  by  tbe  stat- 
ute resulted  In  a  sufficient  number  of  voters 
falling  to  vote  to  change  the  result  of  the 
election,  or  that  any  voters  whatever  failed 
to  vote  because  of  lack  of  knowledge  or 
nbtlce  of  the  election. 

This  court.  In  the  case  of  Town  of  Grove 
V.  0.  N.  paskell  et  al.,  104  Pac.  56  (recently 
decided,  but  not  yet  officially  reported), 
wherein  a  question  very  similar'  to  the 
one  now  nndcsr  consideration  was  Involved, 
mid:    "(Counsel  for  plaintiffs  in  their  petl- 


tton  tai  no  maaner-  aver  or  charge-tbat  'any 
voter  failed  to  attend  and  vote  at  tbe  elec-  - 
tlon  held  by  reason  of  want  of  notice  or 
knowledge,  or  that  the  failure  to  post  the 
notices  in  exact  conformity  with  the  re- 
quirements of  the  proclamation  bad  any  ef- 
fect whatever  upon  the  result  of  the  elec- 
tion. In  the  absence  of  such  a  showing  and 
averment  It  Is  our  judgment  the  correct  rule 
In  such  cases  Is  that,  although  the  notices 
may  be  posted  for  a  time  less  than  that 
specified,  the  court  will  not,  for  this  reason 
alone,  declare  the  election  void,  at  the  suit 
of  a  party  who  participated  therein,  where 
it  is  not  also  shofvn  that  the  electors  of  tbfr' 
county  did  not  participate  therein  by  reason 
of  lack  of  notice  or  knowledge,  and  that  * 
different  result'  would  have  obtained  if  the 
full  statutory  notice  had  been  given."  Ellis 
V.  Karl  et  al.,  T  Neb.  881,  Is  a  case  In  point. 
The  Btatirte  under  consideration  In  'ttat  case 
was  one  providing  for  an  election  to  deter- 
mine the  relocation  of  a  oounty  seat.  Tfa» 
statute  required  30  days'  notice  of  oucb 
Section.  The  board  of  county  commission- 
ers received  the  petitions  for  such  election 
upon  the  20th  day  of  August,  18T7,  and  Im- 
mediately entered  their  order  for  the  eleft- 
tlon  to  be  held  on  the  4th  day  of  September. 
1877.  The  election  was  held  on  said  dat» 
vHthout  the  full  30  days'  notice  required  by 
the  statute  having  been  given,  and  under  the' 
order  of  the  commissloneni  fixing  the  date 
of  the  election  It  was  Impossible  to  give 
such  notice.  Tbe  court  held  that  the  elec- 
tion-was not  Invalid  for  want  of  such  notice, 
where  it  was  not  shown  that  any  one  failed 
to  take  part  In  the  election  on  account  of 
the  failure  to  publish  the  notice  for  full  80 
days  as  required  by  the  statute.  A  similar 
rule  was  laid  down  by  the  Siipreme  Court  oC 
Iowa,  In  Dlshon  Vi  Smith,  10  Iowa,  212,  la 
the  following  language:  "Upon  considera- 
tions like  these  the  conrta  have  held  that 
the  voice  of  tbe  people  Is  not  to  be  rejected 
for  a  defect,  or  even  a  want  of  notice.  If 
they  have.  In  truth,  been  called  upon  a9d< 
have  spoken.  In  the  present  case,  whether 
there  were  notices  or  not,  there  was  an  elec-' 
tlon,  and  the  people  of  the  county  voted,  and 
It  Is  not  alleged  that  any  portion  of  them 
failed  In  knowledge  of  the  pendency  of  the. 
question,  or  to  exercise  their  franchise."' 
See,  also,  Wheat  v.  Smith,  60  Ark.  267,  7  S. 
W.  161;  State  v.  Doherty,  16  Wash.  383,  47 
Pac.  968,  58  Am.  St  Rep.  39.  Mr.  McCrary 
on  Klectlons,  par.  179  (4th  Ed.),  says:  '^It  is 
doubtless  perfectly  true  that  where  the  elec- 
tl<Ht  has  been  held  at  the  proper  time  and 
the  tnoper  place,  and  the  electors  have  had 
notice  and  participated  In  It,  tbe  want  of 
such  notice  as  the  law  provides  will  not  ren-. 
der  It  void.  But  If  It  appear  that  due' 
notice  has  not  be^i  given,  and  that  a  portion 
of  the  electors  have  been  thereby  deprived 
of-  their  right  to  vote,  and  particularly  If  tbe 
number  thus  deprived  Is  sufficient  to  have 
changed  the  result  If  they  had  voted  on  otie 
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side  or  the  other,  bi  sndi  a  caae  the  electtom 
Is  clearly  void."  The  fallore  to  pnbllah  the 
notice  tor  the  length  of  time  required  by 
the  statute  not  having  resulted  In  prejudice 
to  the  Toters,  and  the  general  voting  public 
having  had  knowledge  and  notice  of  the 
election,  and  having  participated  therein, 
failure  to  give  notice  thereof  for  the  full 
number  of  days  ^ovlded  by  the  statute  does 
not  invalidate  the  election. 

Tlie  polls  were  not  opened  nntil  8  o'clodc 
in  the  forenoon.  The  general  election  stat- 
ute requires  that  the  polls,  at  any  election 
in  cities  of  the  first  class  for  the  election 
of  state  and  coimty  officers,  shall  be  opened 
at  6  o'clock  In  the  forenoon,  and  kept  open 
until  7  o'clock  la  the  afternoon  (section  1, 
art  6,  c  31,  p.  343,  Bess.  Laws,  1907-1906), 
and  at  elections  in  cities  of  the  first  class  of 
municipal  oflBcers  the  polls  nnist  open  at  S 
o'clock  in  the  forenoon  and  close  at  7  o'clock 
in  the  aftemo<Mi  (section  2,  art  1,  c  16,  p. 
aS4,  Sess.  liaws  1909).  But  section  1,  art 
4t  of  the  act  of  the  Legislature  approved 
March  13,  1909  (Sess.  Laws  1909,  p.  268,  c. 
16),  provides  that  the  mayor  of  a  city  of  the 
first  class,  in  calling  electl(»ai  to  determine 
whether  bonds  shall  be  issued,  shall  set  forth 
in  the  proclamation  publiahed  by  him  the 
time  of  opming  and  closing  tlie  polls,  the 
numl>er  and  location  of  the. polling  places, 
the  names  of  the  officers  who  shall  conduct 
the  election,  and  said  section  specifies  what 
election  officers  shall  be  appointed.  This 
seetlon  of  the  statute  which  was  in  force  at 
the  time  the  election  In  the  caae  at  bar  was 
held  contemplates  that  the  mayor  shall,  in 
the  proclamation  published  by  him,  give  no- 
tice of  the  election  and  fix  the  time  of  open- 
ing and  closing  the  polls,,  and  the.  number 
find  location  of  the  polling  places.  The  proc- 
lamation poblished  by  the'  mayor  after  the 
ordinance  became  effective  fisted  tlw  itour  of 
opening  the  polls  at  8  o'clock  In  the  fore- 
noon and  the  hour  of  dosing  them  at  6 
ifclodc  In  the  afternoon.  The  polls  were 
otiened  and  closed  at  those  hours. 
'  Section  26,  art  10,  ot  the  Constitution  pro- 
hibits any  county,  dty,  town,  township,  or 
school  district  of  the  state  from  becoming 
indebted  In  any  manner  for  any  purpose  to 
any  amount  exceeding  In  any  year  the  in- 
come and  revenue  provided  for  such  year, 
without  the  assent  of  three-fifths  of  the  vot- 
ers that  vote  at  an  election  held  for  that 
purpose,  and  in  cases  requiring  such  assent 
sbcb  Subdivisions  of  the  state  are  prohibited 
from  Incurring  indebtedness  to  an  amount 
lnclu(ttng  existing  indebtedness,  in  the  ag- 
gregate exceeding  5  per  cent  of  the  valua- 
tloa  of  the  taxable  property  of  such  subdivi- 
sion to  be  ascertained  from  the  last  assess- 
ment for  state  and  county  purposes  previous 
to  the  incurring  of  such  indebtedness.  The 
value  of  all  taxable  property  in  the  city  of 
Ardmore,  as  shown  by  the  last  annual  as- 


BsssmMtt  for  state  and  coonty  pnrposes  pre- 
vious to  the  election,  was  $6,282,957,  and 
the  floating  indebtedness  of  the  city  is  $331,- 
000.  To  issue  the  bonds  in  question  would 
increase  the  indebtedness  of  the  city  so  as  to 
make  it  exceed  5  per  cent  of  the  value  of 
the  taxable  property.  But  section  27  of  the 
same  article  of  the  Constitution  provides 
that  any  incorporated  city  or  town  of  the 
state  may,  by  assent  of  a  majority  of  the 
qualified  property  taxpaylng  voters  of  such 
dty  or  town,  voting  at  an  election  held  for 
that  purpose,  be  allowed  to  t)ecome  indebted 
In  a  larger  amount  than  that  specified  in 
section  26  for  the  purpose  of  purchasing  or 
constructing  public  utilities,  or  for  repairing 
the  same,  to  be  owned  exclusively  by  the 
city.  This  section  forms  an  exception  to 
the  general  prohibition  contained  in  section 
26,  and  such  of  the  bonds  Involved  in  this 
case  as  are  for  the  construction  or  pur- 
chase or  repair  of  public  utilities  fall  within 
the  provision  of  section  27,  and  are  valid, 
although  by  issuing  them  the  indebtedness 
of  the  dty  is  increased  to  an  amoimt  in  ex- 
cess of.  5  per  cent  of  the  value  of  its  tax- 
able property.  State  v.  Millar,  21  Okl.  448, 
96  Pac.  747.  Fifteen  thousand  dollars  of  the 
bonds  under  consideration,  and  authorized 
by  the  election  to  be  Issued,  are  to  provide 
means  to  be  used  in  the  improvement  of 
public  parks  owned  exclusively  by  the  city 
of  Ardmore.  Plalptlffs  in  error  contend  that 
public  parks  are  not  public  utilities.  In 
Barnes  et  al.  T.  Hill  (Okl.)  99  Pac.  927,  it  is 
held  that  a  public  park  is  a  public  utility 
within  the  meaning  of  that  term  as  used  in 
section  27,  art  10,  of  the  Constitution,  and 
that  bonds  Issued  for  the  purposes  of  con- 
structing Improvements  therein,  such  as 
walks  and  driveways,  are  authorized  by  this 
section  of  the  Constitution.  Under  the  doc- 
trine of  that  case  the  contention  of  plaintiffs 
In  error  cannot  be  sustained. 

No.  contention  is  made  by  counsel  for 
plaintiffs  in  error  in  bis  brief  that  any  of 
the  other  bonds  authorized  to  be  issued  are 
not  such  bonds  as  come  within  the  terms  of 
said  section  27,  art.  10,  of  the  Constitution. 
There  being  no  objection  to  their  validity, 
we  take  it  that  their  validity  is  conceded, 
and  a  dismission  thereof  is  unnecessary. 

The  Judgment  of  the  trial  court  is  af- 
firmed. 

KANE,  C.  Jm  and  WILLIAMS,  DUNI^, 
and  TURNER,  JJ.,  concur. 


BURGESS  V.  STATE. 

(Criminal  Conrt  of  Appeals  of  Oklahoma.    Ocu 

2n,  1909.) 

Cbiminai.  Law  (g  1131*)— Appkai^Dismissai.. 

In  a  criminal  cause,  where  the  defendant 

appeals  from  a  Judgment  of  conTictlon,  and  no 

briefs   are-  filed   or   oral   arKument   aade,   and 


*For  otber  caa«*  ■«•  um«  topic  aad  tectlon  MUUBBR  in  Dec.  Jk  Am.  Dtsi.  1907  to  4«t*,  *  Raportar  iBdwNS 


Digitized  by 


Google 


OkL) 


BAILBT  y.  UNITED  STAT1I& 


m 


where  a  dlBmiasal  of  Raid  appeal  ia  filed  bj  cAon- 
■el  of  defendant,  thU  oonrt  will  not  examine 
the  record  as  presented,  bat  will  make  an  order 
dismissing  the  appeal,  with  direction  to' enforce 
the  jadgment  and  sentence. 

[EH.  Note.— For  other  easea,  aee  Criminal  Ijaw, 
Cent  Dig.  i  2971;    Dec.  Dig.  i  1131.*] 

(SyllabuB  by  the  Gonrt.) 

Appeal  from  Orady  CSonnty  Court;  N.  M. 
WllUama,  Judge. 

Shorty  Burgess  wa»  eonvicted  of  violating 
tbe  prohibition  law,  and  appeals.    DismlBsed. 

F.  B.  Biddle,  for  plaintiff  in  error.  B.  B. 
Barefoot,  Co.  Atty.,  for  the  State. 

DOYLB,  X  The  plaintiff  In  error,  Shorty 
Burgeaa,  was  informed  against,  tried,  and 
convicted,  in  the  county  court  of  Grady  coun- 
ty, for  the  crime  of  unlawfully  selling  intoxi- 
cating liquors,  and  was  on  the  28th  day  of 
October,  1908,  sentenced  to  pay  a  fine  of 
|250  and  costs,  and  be  confined  In  the  coun- 
ty Jail  of  Grady  county  for  a  period  of  80 
days  at  hard  labor,  from  which  Judgment 
and  sentence  plaintiff  in  error  appealed  to 
the  Criminal  Court  of  Appeals,  by  Ming  on 
March  1,  1909,  with  the  clerk  of  ChU  court, 
bis  petition  In  error  and  case-made. 

No  briefs  have  been  filed,  and  we  are  not 
advised  as  to  what  plaintlfT  In  error  com- 
plains of  or  relies  upon  for  a  reversal  of  said 
judgment.  On  October  21,  1909,  there  was 
filed  with  the  clerk  of  this  court  a  dlsmlmna 
of  said  appeal  by  F.  B.  Riddle,  aa  attorney 
for  plaintiff  in  error.  In  cases  of  this  kind, 
wher<)  motion  to  dismiss  the  appeal  has  teen 
filed  on  the  part  of  the  plaintiff  In  errors  w« 
do  not  consider  It  tbe  duty  of  this  oourt  to 
go  into  an  examination  of  the  record  a8iir»< 
■ented'to  determine  whether  or  not  the  trial 
court  erred  in  the  trial  of  the  cause. 

It  is  therefore  ordered  that  the  appeal  In 
the  above^ntltled  cause  be,  and  the  same  la 
hereby,  dismissed.  The  clerk  of  this  court 
will  issue  a  mandate  to  the  cou&ty  court  of 
Grady  county,  directing  said  conntT  oourt  to 
cause  the  Judgment  and  sentence  to  be  en- 
forced. 

FDRMAN,  P.  3^  and  OWEN,  7„  ooncnt. 


(»  Okl.  Cr.  176) 

BAILCr  T.  TJNITBD  STATB8. 

(Criminal  Court  of  Appeals  of  Okhihoma.    Mov. 
m  1909.) 

1.  CanaiTAi.  Law  ((  1189*)— Revisw— Lost  or 

DE.STBOTBD   RECOBD— NEW   TbIAI.. 

Where,  in  a  proceeding  In  error  properly 
fnstitnted,  it  appears  that  the  record  in  the  case 
has  been  lost  or  destroyed  without  poasibiUty 
of  substitution,  through  no  fanlt  of  the  appel- 
lant or  his  counsel,  bat  solely  becatae  of  the 
action  of  the  court  officials  or  some  accident  or 
act  of  Providence  for  which  no  one  is  responsi- 
ble, and  without  which  record  tbe  errors  com- 
plained of  cannot  be  considered,  the  Criminal 


Osurt  of  Appeals  lias  tile  power  to  order  a  mw 
trial  of  the  cause. 

[JM.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  3226;    Dec.  Dig.  {  1189.*] 

2.  Cbiuirai,  Law  (|  1189*)— Revhw— Lost  ob 
Destboted  Rxoobd— New  Tbiai,. 

Where  a  convicted  defendant  perfects  his 
appeal  to  a  court  of  last  resort,  and  the  record 
in  the  caase  becomes  lost  or  destroyed  without 
fault  on  the  part  of  the  defendant  or  his  coun- 
sel, and  said  record  cannot  be  sobstituted,  a 
motion  to  iKverse  the  indgment  and  grant  a  new 
trial  is  properly  awarded  to  prevent  a  miscar- 
i;iage  of  Justice,  or  the  deprivation  of  the  legal 
right  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  I  8226;    Dec.  Dig.  i  1189.*] 

(Syllabus  by  tbe  Court) 

Error  from  tbe  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory; 
J.  T.  DIckerson,  Judgei 
.  T.  J.  Bailey  was  convicted  of  larceny,  and 
brought  error  to  the  United  States  Court 
of  Appeals  for  the  Indian  Territory,  whence 
the  cause  was  removed  to  the  Supreme  Court 
of  Oklahoma,  and  then  transferred  to  the 
Criminal  Court  of  Appeals.  On  motion  to  re- 
verse Judgment  and  grant  a  new  trial  by 
reas<m  of  lose  of  record,  Reversed  and  re- 
manded. 

A.  M.  Croxtta,  for  plaihtiff  In  error.  Field- 
ing Lewis,  Asst  Atty.  Oed.,  and  Charles  L. 
Moore^  Asst  Atty.  Gen.,  for'  the  United 
States. 


DOTLB,  3.  T.  J.  Bailey,  was  Indicted, 
tried,  and  convicted  in  tbe  Uuited  States 
Court  for  the  Southern  District  of  the  Indian 
Territory,  sitting  at  Ada,  for  the  crime  of 
larceny.  Motions  for  new  trial  and  in  arrest 
of  judgment  were  duly  filed,  overruled,  and 
exceptions  allowed,  and  on  the  19th  day  of 
October,  1906,  the  court  pronounced  Judg- 
ment, and  sentenced  him'  to  serve  a  term  of 
two  years'  imprisonment  in  the  federal  pris- 
on. A  writ  of  error  was  allowed  to  tbe  Unit- 
ed States  Court  of  Appeals  for  tbe  Indian 
Territory,  and  the  cause  was  there  pending 
when  Oklahoma  was  admitted  as  a  state. 
The  cause  was  then  removed  to  tbe  Supreme 
Court  of  Oklahoma  as  by  law  provided,  and, 
upon  the  organization  pt  the  Criminal  Court 
of  Appeals,  it  was  duly  transferred  by  tbe 
Supreme  Court  to  this  oourt  The  docket 
entries  of  tbe  clerk  of  the  Supreme  Court 
show  that  the  record  in  this  cause  was  de- 
livered to  tbe  late  Fielding  Lewis,  as  Assist- 
ant Attorney  General,  and  that  said  record 
has  not  been  returned  to  said  clerk.  The 
cause  has  been  passed  from  term  to  term  to 
give  the  Attorney  General's  office  an  oppor- 
tunity to  supply  the  record.  It  now  appears 
by  the  admission  of  Charles  L.  Moore,  As- 
sistant Attorney  General,  assigned  to  repre- 
sent the  state  before  this  court,  that  this  rec- 
ord is  hopelessly  tost,  and  cannot  be  supplied 
by  substitution,  and  that  this  unfortunate 
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cexMaaa  taOstB  tbamaghno-fexit,  neglect,  or 
laches  on  the  part  of  the  appellant  or  bis 
counsel.  For  these  reasons  the  motion  of 
the  appellant  to  reverse  the  Judgment  and 
grant  a  new  trial  is  not  contested  on  the 
part  of  the  state.  It  thus  appears  that  the 
record  has  been  lost  through  no  fanlt  of  ai>- 
pellant  or  bis  counsel,  and  that  it  cannot  be 
reproduced  or  a  copy  thereof  substituted. 
We  are  of  opinion  tliat  the  right  to  liave  the 
Judgment  reviewed,  and  in  case  of  error  re- 
versed, vacated,  or  modified,  should  not  be 
denied  to  a  defendant  when  be  has  complied 
with  all  the  reauirements  of  the  law  in  per- 
fecting his  appeal,  and  in  this  case,  owing  to 
the  unfortunate  circumstances  assigned,  a 
new  trial  should  be  granted  as  a  matter  of 
right  and  Justice. 

It  seems  to  be  well  established,  as  a  gener- 
al rule,  that  where  a  defendant  has  done  all, 
that  the  law  requires  in  perfecting  his  ap- 
I>eal,  and  where  the  record  necessary  for  a 
review  of  the  case  is  lost  or  destroyed  while 
to  the  custody  of  an  officer  of  the  court.  In 
order  to  prevent  a '  possible  miscarriage  of 
Justice  by  deprivlBg  the  defeiidant  of  his  le- 
gal right  of  appeal,  a  new  triial  will  be  grant- 
ed. In  Crittendon  v.  Schermerhom,  36  Mich. 
370,  Chief  Justice  Cooley  said:  "Where  a 
party  has  Ioet..the  benefit  of  hie  exceptions 
from  causey  beyond  his  coutroi,  it  is  proper 
to  give  him  a  new  trial,  and  this  we  have 
done  in  some  cases  where  the  Judge's  term 
of  oiBce  expired  before  exceptions  could  be 
Settled."  In  Borrowscale  v.  Bosworth,  98 
Mass.  34,  it  was  said:  "We  can  have  no  doubt 
that  where  a  party  has  regularly  taken  ex- 
ceptions in  a  cause,  and  has  lost  the  benefit 
of  them  without  fault  of  his  own,  a  new  trial 
may  be  granted.  He  has  a  right  by  law  to 
the  judgment  of  the  higher  court  upon  the 
decision  by  which  he  feels  himself  to  t>e  ag- 
grieved, and  a  new  trial  may  be  his  only 
remedy."  In  the  case  of  Hume  v.  Bowie,  148 
n.  S.  245,  18  Sup.  Ct  682,  37  L.  Ed.  438,  the 
Supreme  Court  of  the  United  States  recog- 
nized the  general  rule,  and  said:  ''Ordinarily, 
where  a  party,  without  laqhes  on  his  part, 
loses  the  benefit  of  bis  exceptions  through 
the  death  or  illness  of  the  Judge,  a  new  trial 
will  l>e  granted."  In  the  case  of  State  v. 
Reed,  67  Mo.  39,  it  appeared  that  the  record 
of  the  case  was  defective,  and  upon  a  sug- 
gestion by  the  appellant  of  a  diminution  of 
the  record  a  certiorari  was  awarded,  to  which 
a  return  was  made  to  the  efTect  that  the  of- 
fice of  the  clerk  of  cburt  had  been  broken 
open,  and  nearly  all  of  the  papers  in  the  case 
stolen.  The  record  sent  up  In  obedience  to 
the  certiorari  was  therefore  more  defective 
than  the  first  In  consequence  of  the  inabili- 
ty to  obtain  a  perfect  record  a  motion'  filed, 
to  reverse  the  Judgment  on  that  ground  was 
sustained.  In  the  case  of  Ruston  v.  State,. 
16  Tex.  App.  336,  the  court  said:  "It  appears 
that  the  defendant,  without  any  fault  or  neg- 
lect upon  his  part,  or  on  the  part  of  his  coun- 
sel, has  been  deprived  of  a  most  Important 


J  legal  light;  and,  such  being  the  case,  tbe 
I  Judgment  of  conviction  will  be  reversed  and 
the  case  remanded."  In  the  case  of  Fire 
Ass'n  y.  McNemey,  54  S.  W.  1053,  a  case 
decided  by  the  Court  of  Civil  Appeals  of  Tex- 
as, it  appears  tliat  the  court's  Instructions  to 
the  Jury  had  been  destroyed  by  fire  subse- 
quent to  tbe  trial,  and  a  motion  was  made 
and  beard  to  substitute  an  Instruction  In 
place  of  one  destroyed  as  a  basis  for  an  ex- 
ception to  such  charge  by  the  appellant 
There  was  a  dispute  between  the  parties  as 
tft  the  oormctneas  of  the  substituted  copy. 
The  trial  conrt  refused  to  substitute  the 
charge  as  requested,  on  the  ground  tluit  it 
had  ne  recollection  of  bavhig  given  such  a 
charge  as  was  contended  for  by  the  defend- 
ant in  error,  and  that  the  proof  ofiFered  did 
not  establish,  the  charge  contended  for  by 
plaintiff  In  eri^M'.  The  court  said  with  ref- 
erence tQ  tliat  motion:  "We  are  of  the  opin- 
ion that  if  tbe  court  upon  a  hearing  of  sucb 
motion,  finds  it  in^Missible  to  supply  the  lost 
papers  (If  the  loss  is  not  due  to  appellant's 
fault  or  negligence),  a  new  trial  should  be 
granted.  A  party  should  not  be  deprived  of 
his  r^ht  of  appeal  by  loss  of  the  record  due 
to  an  accident  not  chargeable  to  him."  In 
State  V.  OasUn,  82  Neb.  291,  48  N.  W.  853, 
the  court  said:  "A  litigant  should  not  be  de- 
prived of  the  right  to  have  his  case  heard  in 
a  court  of  last  resort  on  account  of  the  fail- 
ure of  the  oflteial  stenographer  to  furnish  him 
a  copy  of  the  tesdmony."  In  Sanders  v.  Nor- 
ris,  82  N.  C  243,  the  court  said:  "Tbe  de- 
fendant is  entitled  to  bis  apiteal,  and  has  lost 
It  by  no  laches  on  his  part ;  and  in  such  cas- 
es it  has  been  the  estaltlished  practice  in  this 
conrt  to  order  a  new  triaL"  In  the  case  of 
Richardson  v.  State,  15  Wyo.  465,  88  Pac 
1027,  Cltief  Justice  Potter,  in  an  able  opinion, 
after  reviewing  the  autlwrlties,  said:  "Inci- 
dental to  the  power  to  compel  a  correct  rec- 
ord to  Im  sent  up,  or  a  bill  ot  exceptions  to 
be  settled;  is  the  power,  as  it  seems  to  us, 
of  ordering  a  new  trial  of  the  cause,  where 
U  la  made  to  appear  that  the  only  record  in 
the  cause  has  been  destroyed  without  possi- 
bility of  substitution  through  no  fault  of  the 
appellant,  cur  where,  without  fault  on  tbe  part 
of  the  appellant  or  his  counsel,  but  solely 
because  of  the  neglect  or  delay  of  some  court 
official,  or  some  accident  or  act  of  providence 
for  which  no  one  iei  respensible,  It  has  become 
impossible  for  a  bill  of  exceptions  to  be  set- 
tled, without  which  the  errors  complained  of 
cannot  be  considered." 

We  find  no  express  provision  in  the  laws  in 
force  in  the  Indian  Territory,  under  which 
this  appeal  was  taken-,  authorieing  a  new 
trial  for  the  reason  stated  in  tbe  motion. 
However,  it  is  clear  that  in  any  case  prop- 
erly before  this  court,  where  it  is  made  to 
appear  that  the.  record  in  the  case  has  been 
destroyed,  wlfhont  possibljlty  of  substitution, 
through  no  fault  of  the  appellant  or  his  coun- 
sel, the. court,  may  order  a  new  trial.  Oth- 
erwise, under  such  circumstances,  it  would 
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tie  a!  denial'  ot  JostK^e  (o  plac«  the  burden  iof 
tbla  onfortanate  condition  of  affaire,  upon 
the  appellant,  and  deny  him  the  tight  to 
have 'the  proceedings  of  his  trial  reviewed  by 
the  court  of  last  resort.  Both  upmi  retison 
and  authorltj"  we  are  (tonTlnced  that  such  a 
manifest  of  Injustice  ought  not,  and  need  not, 
be  permitted.  Upon  that  ground,  and'  for 
the  reasons  stated,  we  are  of  opinion  that 
there  should  be  a  new  trial  awarded.  "  "  - 
The  judgment  of  the  United  States  Dis- 
trict Ooart  of  the  Southern  District  of  the 
Indian  Territory  In  said  cause  Is  hereby  re- 
versed, and  the  canst  remanded  to  the  dis- 
trict court  ot  Pontotoc  county. 

OWEN,  J,,  concurs ;  FURMAN,  P.  J.,  dte- 
quallfled. 


PULUAM  T.  STATB. 

(Criminal  Gontt  of  Appeals  of  Oklahoma.    Nov. 

8,  1909.) 

CnnnNAii  Iia.w  (|  1130*)— AppeaIt— Becobd— 
AmBUANoa. 

In  a  criminal  cause,  where  the  defendant 
appeaU  from  a  judgment  of  conviction,  and  no 
bnefs  are  filed  or  oral  argument  made,  this 
conrt  will  examine  the  pleadings,  the  instruc- 
tions of  the  court,  and  the  exceptions  taken 
thereto,  and  the  judgment  and  sentence;  and,  if 
no  prejudicial  error  appears,  will  affirm  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2966;  Dec.  Dig.  |  1180.»] 

(Syllaboa  by  the  Court) 

Appeal  from  ^al  County  Court;  R.  H. 
Wells,  Judge. 

Chock  Pulliam  was  convicted  of  crime,  and 
he  appeals.    Affirmed. 

Charles  West,  Atty,  G«n.,  and  Charles  L. 
Moore,  Asat  Atty.  Gen.,  fdr  the  State. 

DOYLE,  X  The  plaintiff  In  «rot.  Chock 
Pnlllam,  was  tried  »ad  convicted-  in  the  ]ii» 
tlce  court  of  Jesse  Bunch,  a  <  joatice  of  thf 
peac«  In  and  tortoA-nship  No.>  2,  .CoaLicoum- 
ty,  for  the  offense  of  pet  It' larceny.  .He  theiO' 
upon  atppealed  to  the  county  court. of  Coal 
county.  Upon  the  trial  in  the  county  -  court 
the  jury  returned  a  verdict  of  guilt?,  «iid  as- 
sessed his  pnniabiaeBt  at  a  fine  of  $50  and  30 
days  In  the  county  jail.  Mottons  foe  new 
trial  and  in  arrest  «£  judgment  were  filed 
and  overruled,  and  exoeptlous  allowed^ 
Judgment  and  sentence  pursoaut  toi  the  verr 
diet  was  entered  on  j;[ajrch,  ai,  180Si  On 
April  24,  190S,  the  defendaut  filed  bis  petir 
tiom  iB  error  and  ctae-pia^e  in  the  Supreme 
Court,  and  said  cause  was  duly  transferred 
to  the  Criminal  Court  of  Appeals  as  provided 
by  l»w. 

On  September  13,  1909,  the  Attorney  Ge^i- 
erai  filed  a  motion  to  dismiss  the  appeal  or 
affirm  the  cause,  for  the  reaso;Q,  among  oth- 
ers, "that  no  briefs  on  behalf  of  the.  plaU;i- 
tlff  In  error  have  ever  been  served  or  filed 


1iereth,'or  time  asked  or  grahted  for  an  ex- 
tenslcm  of  time  for  filing'  the  same."  Said 
cause  was  assigned  for  hearing  upon  'said 
motion  on  November  2,  1009,  at  which  time 
there  was  no  appearance  on  the  part  of  the 
plaintiff  in  error.  Rule  4,  par.  4,  of  this 
court  (101  Pac.  vlll)  provides:  "When  no 
<*ounsel  appears,  and  no  briefs  are  filed,  the 
icourt  will  examine  the  pieadhigB,  the  instruc- 
tions of  the  court  and  the  exceptions  taken 
thereto,  and  the  judgment  and  sentence  and 
if  no  prejudicial  error  appeaTs'wIIl  affirm  the 
judgment."  No  briefs  have  been  filed,  and 
we  are  not  advised  what  the  lilaintlff  in  er- 
ror complains  of,  or  relies  upon  for  a  rever- 
sal. We  have  carefully  examined  the  plead- 
ings, the  Instructions  of  the  court,  and  the 
exceptions  taken  thereto,  and  the  judgment 
and  sentence,  and  we  have  discovered  no  er- 
ror which  vrlU  warrant  a  reversal  of  the 
Judgment 

Wherefore  the  Jadgiuent  of  the  county 
court  of  Coal  counly  is  in  all  things  affirmed, 
at  the  costs  of  the  plaintiff  in  error,  and  the 
county  court  of  Coal  county  is  directed  to 
proceed  and  have  the  judgment  and  sentence 
carried  into  execution. 

FUSMAN.  P.  J.,  and  OWEN,  J.,  concur. 


TYLER  V.  STATED 

(Criminal  Conrt  of  Appeals  of  OhUioma. 
Nov.  18,  1909. 

1.  Cmminal  Iaw  (»  •M)26»)  -Appiaii— Nbcxs- 
siTY  or  Accused  Being  iir  Cubtoot. 

^^'he^e  a  defendant  has  been  convicted  and 
sentenced  tO'aerve  a  term'  in- state  prison,  and 
perfects  an  appeal  to  this  court,  it  is  esaential 
that  he  should  be  in  ciistody  pen^iny  his  appeal, 
by  being ,  confined  in  the  county  jail  or  state 
prison,  as  niay  be  provided  by  fttw,  or  construc- 
tively in  (MBtody  by  being  admitted 'bo  bail';  oth' 
erwise  he' waives  his  right  of  having  his  convicr 
tion  reviewed  by  this  court. 

[Ed.  Note.-r-For  other  cases,,  see  Criminal  Law, 
Cent.  Dig.  8  2616;    Dec.  pig.  J  102(>.»] 

2.  'Cbihinai.  Law  '(|  1131*)— Appbau— Dismis- 
sal—Bscapk  -BT  ACbtlSED. 

The  Criminal  Court  :  of  Appeals  willnot 
consider  as  appeal  unless  the  defendant  is  where 
be  can  be  made  to. respond  to  ^oy  judgment  or 
order  which  may  be  rendered  iff  the  case.  And 
Where  the  defendant  makes  his  escape  from  the 
cttstod/  of  the  law.rand  is  at  tlarge  as  a  fngitive 
from. justice,  this  court  wiU.qn  motion  dismiss 
the  appet^l.  . 

[Ed.  Note.— i^>r  other  cases,  se*  Criminal  Law, 
Cent  Dig.  i  2»7o;  Dec.  Dig.  f  1181.»J 

(iSyllabas  by  the  Court.)  '     ' 

Appeal  |rom  District  Court,  Blaine  Couur 
ty ;  Frank  M.  Bailey,  Judge. 

P.  Fi  Tyler  was  convicted  of  forgery  and 
appealed.  Motion  by  the  State  to  dismiss  the 
appeal,  for  the  reason  that  appellant  bad 
escaped  from  the  custody  of  ^e  law  and  was 
a  fugitive  from  justice.  Appeal  dismissed, 
and  cause  remanded,  with  directions. 

Sec,  nlsQ.  102  Pac.  716. 
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Plaintiff  In  error,  P.  F.  Tyler,  wan  Indicted 
In  tbe  district  conrt  of  Blaine  county,  tried 
by  a  Jury,  and  foand  guilty  of  the  crime  of 
forgery.  Motions  for  a  new  trial  and  In 
arrest  of  Judgment  having  been  made,  and 
overruled,  and  exceptions  allowed,  the  court 
adjudged  according  to  the  verdict,  on  the 
22d  day  of  April,  1909,  that  he,  P.  F.  Tyler, 
be  sentenced  to  the  state  prison  to  be  confined 
at  hard  labor  for  a  term  of  three  years ;  term 
to  begin  at  the  time  said  defendant  Is  deliver^ 
ed  to  the  warden  of  the  state  prison.  On  the 
same  day  he  prayed  an  appeal  to  the  Crimi- 
nal Court  of  Appeals,  which  was  granted,  and 
60  days  were  given  him  In  which  to  prepare 
and  serve  a  case-made.  On  June  19th  the 
time  was  extended  30  days  from  the  2l8t  day 
of  June.  On  July  17,  1909,  there  was  filed 
with  the  clerk  of  this  court  a  petition  in  er- 
ror and  case-made,  together  with  proof  of 
service  of  notices  of  appeal,  upon  H.  N. 
Boardman,  county  attorney  for  Blaine  coun- 
ty, and  E.  J.  Warner,  derk  of  the  district 
court  of  said  county. 

On  the  6th  day  of  November,  1909,  there 
was  filed  in  this  case  the  motion  of  the  At- 
torney General,  on  behalf  of  the  state,  to 
dismiss  the  appeal,  which  motion  is  as  fol- 
lows: "Comes  now  the  above^ntltled  de- 
fendant in  error,  the  state  of  Oklahoma,  by 
its  Attorney  General,  Charles  West,  and  the 
Assistant  Attorney  General,  Charles  L.  Moore, 
and  moves  the  above-entitled  court  to  grant 
an  ordelr  dismissing  the  plaintiff  in  error's 
appeal  filed  herein,  and  in  support  hereof 
alleges  and  states:  (1)  That  the  plaintiff 
In  error  herein  has  heretofore,  until  the  6th 
day  of  August,  A.  D.  1909,  been  confined  and 
imprisoned  In  the  county  Jail  of  Blaine  coun- 
ty, state  of  Oklahoma,  and  was  so  confined 
and  Imprisoned  therein  under  and  by  virtue 
of  an  order  of  the  district  court  of  Blaine 
county,  Okl.,  and  also  under  and  by  virtue 
of  an  order  of  the  above-entitled  Criminal 
Court  of  Appeals  of  the  state  of  Oklahoma, 
pending  his  appeal  herein,  and  while  in  de- 
fault of  ball.  That  on  the  6th  day  of  Au- 
gust, A.  D.  1909,  while  the  said  P.  F.  Tyler 
was  then  and  there  so  Imprisoned  and  confin- 
ed in  said  Jail,  under  and  by  virtue  of  the 
above-described  orders,  the  said  P.  F.  Tyler 
did  then  and  there  unlawfully  and  wrong- 
fully, and  without  authority  of  law,  make 
bis  escape  from  the  said  Jail,  and  did  there- 
after flee  from  the  said  county  of  Blaine  and 
from  the  state  of  OklahcHna,  and  that  the 
said  plaintiff  in  error,  P.  F.  Tyler,  is  at  this 
time  a  fugitive  from  Justice  and  his  present 
whereabouts  unknown.  That  by  reason  there- 
of the  said  plaintiff  in  error,  P.  F.  Tyler,  has 
abandoned  his  appeal  in  the  above-entitled 
cause  of  action,  and  has  wrongfully  and  un- 
lawfully fled  from  the  Jnrisdlction  of  the 
above-entitled  court,  and  is  not  longer  en- 
titled to  have  his  appeal  considered  and  de- 
termined In  the  above-entitled  conrt,  and  all 
of  which  actions  npou  the  part  of  the  said 


plaintiff  in  error,  P.  F.  Tyler,  have  been  vol- 
untary  and  wrongful  and  unlawful  and  con- 
trary to  low  and  the  orders  of  the  court 
In  support  hereof  are  attaCbed  the  affidavits 
of  George  A.  McArthur,  P.  W.  Southwick, 
and  W.  B.  Skeen,  and  by  this  reference  made 
a  part  hereof.  Wherefore,  the  defendant  in 
error  respectfully  prays  the  court  to  grant 
4nd  issue  an  order  dismissing  the  plaintiff  in 
error's  appeal  herein,  and  remanding  this 
case  to  the  trial  court,  with  instructions  to 
carry  into  effect  the  original  Judgment  and 
sentence  of  the  court  herein." 

This  motion  is  founded  on  the  affidavit  of 
George  A.  McArthur,  sheriff  of  Blaine  coun- 
ty, which  affidavit  Is  as  follows:  "I,  George 
A.  McArthur,  of  lawfttl  age,  after  being  first 
duly  sworn,  do  depose  and  say :  That  I  am 
the  duly  elected,  qnalifled,  and  acting  sheriff 
of  Blaine  county,  state  of  Oklahoma,  and 
that  I  have  |>een  such  sheriff  since  on  or 

about  the day  of ,  A.  D. . 

I  further  certify  and  state  that  I  have  been 
personally  acquainted  with  the  above-named 

plaintiff  in  error,  P.  F.  Tyler,  for  

years  last  past.  That  the  said  P.  F.  Tyler 
was  convicted  of  the  offense  of  forgery  in 
the  second  degree  upon  the  trial  of  the  case 
to  review  which  his  appeal  to  the  aboVe-en- 
tltled  conrt  has  been  taken.  That  in  the 
trial  of  the  said  case  in  the  district  court  of 
Blaine  county,  OkL,  which  said  case  was  and 

there  entitled,  'Case  No.  ,  The  State 

of  Oklahoma,  Plaintiff,  v.  P.  F.  Tyler,  Defrad- 
apt,'  the  said  defendant,  P.  F.  Tyler,  was 
sentenced  by  the  trial  court  to  three  years' 
Imprisonment,  at  hard  labor,  in  the  State 
Penitentiary  at  McAlester,  Okl.,  as  shown  by 
the  records  and  proceedings  in  said  case. 
That  on  the  •  day   of  .  A.  D. 


,  the  said  P.  F.  Tyler  was  remanded 

by  the  Criminal  Court  o£  Appeals  to  my 
care  and  custody  as  sheriff  of  Blaine  county, 
Okl.,  and  was  thereafter  detained  and  Im- 
prisoned in  the  common  Jail  of  Blaine  coon- 
ty,  Okl.,  in  the  town  of  Watooga  therein,  un- 
der and  by  virtue  of  said  order  and  commit- 
ment  That  thereafter,  to  wit,  on  the  eth  day 
of  August,  A.  D.  1909.  while  the  said  P.  F. 
Tyler  was  so  confined  and  imprisoned  in  said 
common  Jail  of  Blaine  county,  Okl.,  and  in 
my  care  and  custody,  as  the  sheriff  of  said 
county,  he,  the  said  P.  F.  Tyler,  did  then  and 
th^e,  without  my  knowledge  or  consent  and 
against  my  will,  escape  from  said  common 
Jail  of  Blaine  county,  OU.,  and  flee  from  said 
Blaine  county  and  from  the  state  of  Okla- 
homa, and  that  the  said  P.  F.  Tyler  is  at  Uiis 
time  a  fugitive  fr<Mn  Justice  and  his  present 
whereabouts  is  to  this  affiant  unknown."  Al- 
so the  aflldavlts  of  P.  W.  Southwick  and  W. 
B.  Skeen,  deputy  sheriffs  of  Said  county,  cor- 
roborating the  foregoing  affidavit.  Notice  of 
the  motion  to  dismiss  was  served  on  coun- 
sel for  plaintiff  In  error.  The  cause  was 
submitted  on  said  motion  on  November  9, 
1909. 


Digitized  by 


Google 


Okl.) 


TTLKB  T.  8TATK. 


921 


Baker  ft  BIobb,  for  plaintiff  tai  error. 
Charles  West,  Atty.  Gen.,  Obarles  I*  Moore, 
Asst.  Atty.  Gen.,  and  H.  N.  Boardman,  Coun- 
ty Atty.,  for  the  State. 

DOYI/E,  J.  (after  stating  the  facts  as 
above).  The  question  presented  for  decision, 
by  the  motion  of  the  Attogrney  General  ou 
behalf  of  the  state.  In  tbla  case,  is  a  new  one 
In  this  court,  although  the  like  question  has 
often  been  considered  and  decided  by  other 
courts  of  last  resort.  It  will  be  observed 
that  It  Is  shown  by  the  affidavit  of  the  sheriff 
of  Blaine  county,  upon  which  the  motion  to 
dismiss  Is  founded,  that  the  plaintiff  In  error, 
P.  F.  Tyler,  escaped  from  his  custody  on  the 
6th  day  of  August,  1900,  and  Is  at  large  as 
An  escaped  cobtIcL  His  appeal  to  this  court 
was  perfected  on  July  17,  1009.  There  has 
been  no  appearance  on  behalf  of  the  idaln- 
tlff  In  error  to  resist  the  motion.  However 
It  may  be  argued  that  under  the  provisions 
of  the  act  of  criminal  procedure,  the  defend- 
ant Is  entitled  to  have  his  appeal  considered. 
Section  560B,  Wilson's  Bev.  &  Ann.  St  1908. 
provides:  "An  appeal  to  the  Criminal  Court 
of  Appeals  may  be  taken  by  the  defendant, 
as  a  matter  of  right  from  any  Judgment 
against  him;  and  upon  the  appeal,  any  de- 
dsion  of  the  court,  or  intermediate  order 
made  In  the  progress  of  the  case  -may  be  re- 
viewed." Doubtless  this  te  the  law;  and.  If 
the  defendant  In  this  case  had  remained  in 
the  custody  of  the  law,  his  appeal  would 
have  been  considered  upon  the  assignments 
ot  error,  and  the  judgment  against  him  re- 
viewed by  this  court,  but  be  cannot  unlawful- 
ly escape  from  the  custody  of  the  law,  and, 
while  he  Is  at  large  as  an  escaped  convict  and 
fugitive  from  Justice,  clahn  the  right  to 
have  his  appeal  considered  and  determined, 
and  thus  obtain  a  review  by  this  court  of  the 
judgment  and  rulings  of  which  he  complains. 

Prom  a  review  of  the  authorities  we  are 
con'^lnced  that  It  Is  no  part' of  our  duty  as 
an  appellate  court  to  consider  or  review  the 
Judgment,  orders,  and  rulings  of  which  he 
complains,  while  be  is  at  large  as  an  escaped 
convict.  Such  has  been  the  uniform  holding 
of  the  courts  of  last  resort  in  other  Jurisdic- 
tions, and  it  meets  our  full  approval.  In  the 
language  of  Chief  Justice  Walte,  In  Smith  t. 
United  States,  94  U.  S.  97,  24  I*  Ed.  32,  we 
may  say  of  the  case  at  bar:  "If  we  afllrm 
the  Judgment,  he  Is  not  likely  to  appear  to 
submit  to  his  sentence.  If  we  reverse  It  and 
order  a  new  trial,  he  will  appear  or  not  as 
he  may  consider  most  for  his  Interest  Un- 
der such  circumstances  we  are  not  Inclined 
to  hear  and  decide  what  may  prove  to  be  only 
a  moot  case."  While  It  Is  the  constitutional 
right  of  the  accused.  In  a  criminal'  prosecu- 
tion "to  be  heard  by  himself  and  counsel," 
it  must  be  held,  we  tbluk,  that  he  has  no 
right  to  appear  by  counsel  alone  after  he  has 
escaped  from  lawful  custody  and  is  at  large. 
'"A  provision  0f  the  OonetUutlen  that  the 


defendant  hag  a  right  to  be  beard  in  person 
or  by  counsel  does  not  entitle  the  defendant 
to  appear  by  counsel  when  be  has  escaped." 
Com.  V.  Andrews,  97  Mass.  543;  People  v. 
Genet,  59  N.  T.  80,  17  Am,  Rep.  315.  In 
Maine  the  court  declined  to  hear  argument 
until  the  defendant  was  brought  into  custody. 
This  to  probably  the  earliest  case  in  the 
United  States.  Anonymous,  31  Me.  592. 
"Where  an  appeal  Is  taken  to  a  higher  court, 
and  the  defendant  is  not  required  to  per^ 
sonally  appear  before  the  appellate  court, 
the  fact  of  the  escape  is  usually  brought  to 
the  court's  notice  by  affidavit  filed  by  the 
prosecution."  See  People  v.  Redlnger,  56  Cal. 
290,  36  Am.  Bep.  32;  Sherman  v.  Com.,  14 
Orat  (Va.)  677.  In  McGowan  v.  People,  104 
lU.  100,  44  Am.  Rep.  87,  Chief  Justice  Scott 
said:  "Hie  plaintiffs  in  error  are  tn  no  posi- 
tion to  invoke  the  Judgment  of  this  court  in' 
respect  to  the  errors  alleged  to  have  tieen 
committed  on  their  trial  and  conviction  in 
the  court  below.  They  do  not  stand  ready 
to  abide  that  Judgment  when  pronounced,  but 
since  suing  out  the  writ  they  have  brokea 
Jail,  and  fled  from  the  custody  of  the  officer, 
and  are  standing  In  defiance  of  the  law  and 
Its  officers.  It  is  a  matter  within  the  discre- 
tion of  the  court  whether  we  will  hear  the 
writ  under  these  circumstances.  The  better 
practice  clearly  is  that  the  cause  shall  not 
proceed  to  a  hearing  wh«i  the  persons  to  be 
affected  are  not  within  the  Jurisdiction  of  the 
court  to  answer  to  its  Judgment,  but  are  in 
the  attitude  of  fugitlvea  from  Justice.  While 
it  is  not  essential  to  ihe  validity  or  binding 
force  of  any  Judgment  which  may  be  render- 
ed by  thto  cciurt  upon  esoeptions  presented  by 
one  who  has  been  convicted  upon  a  criminal 
charge  that  he  should  be  present  In  court, 
either  at  the  hearing  of  the  cause  or  upon 
the  rendering  of  tlte  judgment,  yet  it  would 
be  idle  for  the  court  to  proceed  to  determine 
the  questions  presented  when  the  possibility 
of  enforcing  whatever  Judgment,  it  might  pro- 
nounce must  depend  upon  the  option  of  the 
fugitive- to  return  into  custody,  or  upon  the 
remote  chances  of  their  ultimate  recapture  by 
the  officers  of  the  law.  Before  the  powers 
of  the  court  can  appropriately  be  called  Into 
action  In  a  criminal  procedure  like  this,  the 
person  to  be.  affected  by  the  Judgment  ought 
to  be  within  the  control  of  the  court  below, 
either  actually  by  being  in  custody,  or  con- 
structively by  being  on  ball.  The  reason  of 
the  rule  U  obvious.  Should  a  hearing  of  the 
cause  result  In  an  affirmance  of  the  Judgment 
below,  the  escaped  prisoners  would  not  be 
likely  to  return  voluntarily  to  meet  the  exe- 
cution of  the  sentence.  Should  a  reversal 
result,  they  might  return  and  submit  to  an- 
other trial,  or  not,  as  the  grounds  of  the 
decision  might  suggest  to  them  the  prudence 
of  one  or  the  other  course  of  action.  We  do 
not  think  it  would  subserve  the  ends'  of  jus- 
tice to  permit  persons  charged  with  crime 
to  speculate  in  this  manner:  upon  their  cfaan- 


Digitized  by 


Google 


aea 


104  W0SILVIC  rRWfOVe^KB. 


(PU. 


cea  of  «8cape  or  cobriirtion.  Persons  app«al- 
Ibg  to  this  eonrt  for  redeem  ataoold  stand  In 
an  attitude  to  accept  a&d  abide  the  resnltt 
whatever  that  may  be.  The  aathorlties  up- 
on the  question  are  in  harmony  With  the  rea- 
son of  the  rule.   ■  •    *    •  " 

The  appellant,  by  escaping  from  jail,  where 
he  was  being  held  pending  a  determination  of 
his  appeal  to  this  court,  has  voluntarily 
withdrawn  himself  from  the  jurisdiction  of 
the  court.  So  far  as  he  has  any  right  to  be 
heard  under  the  Constitution,  and  the  stat- 
ute before  this  court,  he  must  be  deemed  to 
have  waived  it  by  escaping  from  the  custody 
of  tiie  law.  Where  a  person  convicted  of  a 
f^ony  has  escaped  from  the  custody  of  the 
law,  no  order  or  judgment,  if  any  should  be 
made,  can  be  enforced  against  him,  and  ap- 
pellate courts  will  not  give  their  time  to  i^o- 
ceedingB  which,  for  their  ^ectiveneas,  must 
depend  upon  the  consent  of  an  escaped  con- 
vict. While  we  And  no  express  provision  n^ 
our  statute  autborizlog  a  dismissal  of  ar 
appeal  In  a  criminal  case  for  the  reasons 
stated  In  the  present  motion,  we  are  of  opin- 
ion that  the  appellant  by  his  own  act  has 
waived  the  rl^tto  have  his  case  considered 
and  determined.  In  this  conclusion  we  are 
sustained  by  the  authOBltles  quoted,  ana 
many  othets. 

For  the  reasons  given,  the  motion  of  the 
Attorney  General  to  dismiss  the  appeal  Is 
sustained,  and  the  cause  remanded  to  the 
district  court  of  Blaine  county,  with  direc- 
tions to  cause  the  judgment  and  sentence  to 
be  carried  Into  execatlon. 

FURMAN.  P.  J.,  and  OWEN,  7.,  concur. 


KBLLET  T.  UNITBD  STATES. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Nov. 

la  1900.) 

OotTBTs  (I  431*)^JirBiSDiCTioN— State  Cotrat 
SUCCESSOB  TO  Tebbetorial  Coubf. 

The  Criminal  Court  of  Appeals,  of  Okla- 
homa, as  the  auccesaor  to  the  United  States 
Court  of  Appeals  of  the  Indian  Territory  in 
all  criminal  causes  pending  therein  not  trans- 
ferred to  the  United  States  Circuit  or  District 
Courts  for  the  state  of  Oklahoma,  did  not  ac- 
quire jurisdiction  of  a  capital  case,  where  a 
final  decision  had  been  rendered  by  said  federal 
court  several  weeks  prior  to  the  admission  of 
Oklahoma  as  a  state,  in  which  cause  no  motion 
or  petition  for  rehearing  had  been  filed,  or  was 
pending,  and  wherein  a  writ  of  error  had  ap- 
parently been  allowed  to  the  United  States  Cir- 
cuit Court  of  Appeals  of  the  Eighth  Circuit. 

[EH.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  1144;    Dec.  Dig.  f  431.*] 

(Syllabus  by  the  Court) 

Error  from  the  United  States  C!ourt  for 
the  Southern  District  of  the  Indian  Territory; 
Ilosea  Townsend,  Judge. 

Kid  Kelley  was  convicted  of  murder,  and 
appealed  to  the  United  States  (Tonrt  of  Ap- 


peals, wjteufe  the  cause  was  transferred  to 
the  Supreme  Count  of  the  State  of  Oklaho- 
ma, and  tboice  to  tbe.  Criminal  C^urt  of  Ap- 
peals.   Cause  stricken  from  docket 

Charles  West,  Atty.  Gen.,  and  (Jharles  L. 
Moore,  Asst.  Atty.  Oen.,  tor  the  State. 

POB  CURIAM.  Appellant  Kid  Kdley 
was  indicted,  tried,  and  convicted  of  mur- 
der, and  sentence  of  death  was  iironounced 
against  him.  The  killing  occurred  at  Tish- 
omingo on  January  11,  1904.  From  the 
Judgment  and  sentehce  an  appeal  was  tak> 
en  to  the  United  States  Court  of  Appeals  for 
the  Indian  Territory.  On  September  2(S, 
1907,  the  judgment  of  the  lower  court  was 
affirmed  in  an  opinion  rendered  by  dayton. 
Justice,  in  which  GUI,  Chief  Justice,  and 
Lawrence,  Justice,  concurred.  From  this 
judgment  it  appears'  that  a  writ  of  error  was 
allowed  on  October  10,  1907,  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
SUghth  Circuit,  and  on  said  day  it  appears 
from  the  files  the  following  order  staying 
execution  was  made:  "United  States  Ooart 
of  Appeals  In  the  Indian  Territory.  Kid 
Kelley,  PlalntUT  in  ISrror,  v.  United  States, 
Defendant  In  Grror.  Stay  of  Execution. 
Whereas,  lately  at  the  September,  A.  D. 
1907,  term  of  United  States  Court  of  Ap- 
peal* for  the  Indian  Territory  at  South  Mc- 
Alester  in  a  suit  pending  In  said  court  be- 
tween Kid  Kelley,  plaintiff  in  error,  and  the 
United  States,  defendant  in  error,  a  judg- 
ment and  sentence  was  rendered  against  the 
said  Kid  Kelley  and  the  said  Kid  Kelley 
baa  obtained  a  writ  of  error  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  at  St.  Louis,  Missouri,  to 
reverse  the  Judgment  and  sentence  in  the 
aforesaid  suit  and  the  citation  directed  to 
the  United  States  of  America  citing  and 
admonishing  the  United  States  of  America 
to  be  and  appear  in  the  United  States  Court 
of  Appeals  in  the  Eighth  Circuit  at  the  City 
of  St.  Louis,  Missouri,  sixty  days  from  and 
after  the  date  of  said  citation;  which  cita- 
tion has  been  duly  served.  It  is  therefore 
ordered  and  directed  that  the  execution  of 
said  judgment  and  sentence  be  and  the  same 
Is  hereby  stayed  and  superseded  subject  to 
the  order  and  judgment  of  the  United  States 
Chrcuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit at  St.  Louis.  Dated  this  10th  day  of 
October,  1907.  W.  H.  H.  Clayton,  Judge  of 
the  United  States  Court  of  Appeals  in  the 
Indian  Territory."  Upon  the  admission  of 
Oklahoma  the  files  in  said  cause  were  trans- 
ferred to  the  Supreme  Court  of  the  state  of 
Oklahoma,  and  upon  the  organization  of 
the  Orlminal  Court  of  Appeals  were  trans- 
ferred by  the  Supreme  Court  to  this  court. 

On  April  1,  1900,  the  Attorney  General 
filed  a  motion  to  strike  said  cause  from  the 
do<^et,  which  motion  la  as  follows:  "Comes 
now  the  Attorney  General,  and  Informs  the 
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conrt  that  he  Is  adTlsed  that  thla  canae  la  In- 
advertently and  erroneoualy  upon  the  docket, 
In  that  final  decision  had  been  rendered  by 
the  United  States  Oonrt  of  Appeals  of  In- 
dian Territory  prior  to  statehood;  the  said 
conrt  at  the  time  of  said  decision  havln^r 
full  Jurisdiction  of  the  subject-matter  of 
the  action.  He  therefore  snggests  and  rec- 
ommends that  the  said  cause  be  stricken 
from  the  docket  of  this  court  as  improvl- 
dently  thereon."  From  our  examination  of 
the  flies  and  rec<wds  In  the  ease  we  must 
conclude  that  the  Supreme  Court  of  Okla- 
homa or  this  court  has  never  acquired  Juris- 
diction In  said  cause,  as  no  motion  or  peti- 
tion for  r^eartng  appears  to  have  been  fil- 
ed In  the  case  helate  the  United  States 
Oourt  of  Appeals  for  the  Indian  T^ritory, 
and  apparently  a  writ  of  error  was  obtained 
to  the  United  States  Conrt  of  Appeals  for 
-the  Eighth  Circuit  at  St  Louis.    . 

The  motion  of  the  Attorney  GoMral  is  id- 
lowed.  It  la  therefore  by.  the  oonrt  ordered 
that  said  cause  be  stricken  from  the  docket 

<»  Okl.  Cr.  188)  «=->™— 

TANDEL  T.  TBRRITORT. 
<CKimiDal  Court  of  Appeals  of  Oklahonia.    Mtv. 

18.  1909.) 
1.  OouBTS  (I  78*)— CBixiNAt.  OouBT  or  Ap- 
PEAUB  —  Rules  or  Pbacucs  —  Power  to 
Make. 

The  power  to  make  reasonable  rales  for  the 
TCSDlation  of  the  practice  before  the  Criminal 
Court  of  Appeals  Is  expressly  conferred  upon 
the  court  by  statute.  Section  10,  art  2,  c  14, 
p.  172,  Sess.  Laws  1909. 

[Ei.  Note.— For  other  cases,  see  Courts,  Dee. 
Dig.  f  7a*] 

4.  CsnniVAi.  Law   (|   llSl*)— Rbvibw— Dis- 

KisSAi.  or  Affeai/— GsocHDs. 

A  motion  to  dismiBs  an  appeal  tof  want  of 
prosecution  will  l>e  sustained^,  where  the  record 
shows  there  has  been  a  failure  by  the  appellant 
to  comply  with  the  rules  and  orders  of  the  court 
in  said  case. 

[Ed.  Note.— For  other  cassa,  see  Criminal 
Law,  Dec.  Dig.  f  1131.*] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Pottawatomie 
County;    B.  F.  Burwell,  Judge. 

Wesley  Yandel  was  convicted  of  man- 
alangfater  in  the  first  degree,  and  he  appeals. 
Appeal  dismissed. 

McLain  Taylor  and  B.  F.  Wolf,  for  appel- 
lant W.  O.  Cromwell,  Atty.  G«n.,  and  Thos. 
R,  Cleft,  Asst  Atty.  Oen.,  for  the  Territory. 

PER  CURIABI.  On  the  21st  day  of  March, 
1900,  the  grand  Jury  returned  into  the  dis- 
trict court  In  and  for  Pottawatomie  county, 
Okl.  T.,  an  indictment  against  Wesley  Tan- 
del  and  Ben  Mitchell,  charging  them  with 
the  crime  of  murder.  The  defendants  were 
arraigned  and  pleas  entered,  and  on  March 
29,  1906,  on  application  of  the  defmdants,  a 
severance  was  granted,  and  the  conrt  order- 
ed that  the  cause  proceed  to  tr^U  against  the 
defendant  Wesley  XandeL  The  trial  was 
begun  on  said  day,  and  on  the  Slat  day  of 
March,   1906,  the  Jury   returned  Into  co«rt 


a  vanUet  against  the  defendant'  Wesley  Tan^ 
del,  finding  him  guilty  of  manslaughter  In 
the  first  degree.  Motions  foe  new  trial  and 
la  arrest  of  Judgment  wore  duly  filed  and 
overruled  by  the  conrt  and  exceptions  allow- 
ed. Thereupon  the  defendant  was  sentenced 
to  serve  a  term  of  eight  years  In  the  peni- 
tentiary. Time  was  glvm  to  the  defendant 
In  whldi  to  make  and  serve  a  case-made  on 
his  appeal  to  the  Supreme  Court,  and  his 
ball  was  fixed  at  $7,000,  which  was  given. 
On  March  25,  1907,  the  case-made  and  peti- 
tion in  error  was  filed  In  the  Supreme  Court 
of  the  territory  of  Oklahoma.  Upon  the  ad- 
mission of  Oklahoma  as  a  state  the  case  was 
transferred  to  the  Supreme  Court  of  the 
state  of  Oklahoma.  Upon  the  organization 
of  the  Criminal  Court  of  Appeals,  as  directed 
by  statute,  Ifte  Supreme  Court  transferred 
the  case  to  this  court;  but  no  record,  case- 
made,  and  petition  in  error  have  ever  been 
transferred  to  this  court  No  appearance  has 
ever  been  made  in  thii(°  conrt  en  behalf  of 
the  defendant  althoogb  said  case  has  been 
continued  from  term  to  term  since  the  or- 
ganization of  this  conrt        -  - 

For  this  reason,  it  appearing  that  the  d»> 
fendant  has  abandoned  his  appeal,  the  ai^ 
peal  is,  on  the  motion  of  Assistant  Attorn^ 
Oeneral,  Charles  LI  Moore^  dismissed  for 
want  of  proeecutloD,  with  directions  to  the 
district  court  of  Pottawatomie  county  to  en* 
force  the  Judgment  and  sentenca 


(S  Okl.  Cr.  UJD 
DICKINSON  V.  STATE, 
(Criminal  Court  of  Appeals  of  Oklahoma.    Nov. 

15,  1909.) 
1.  ASBAOE*  ASfB   Battebt  (H  53,  67,  69*)— 

DErBNSE  OT  Pbopebtt— Deadly  Wbapoh— 

Defense  or  Person. 

In  a  criminal  prosecntion  for  pointing  a 
gun,  the  court  instructed  the  Jury  "that,  if  you 
find  from  the  evidence  that  the  prosecuting 
witness,  Abe  Wiebe,  together  with  his  assist- 
ants, were  in  the  act  of  working  upon  the  pub- 
lic highwav  and  in  the  prosecution  Of  the  work 
got  twyona  the  line  of  the  road  onto  defend- 
ant's property,  and  were  then  plowing  and 
scraping  on  his  property,  such  beiUK  the  fact. 
It  would  not  excuse  or  anthorize  the  defend- 
ant in  assaulting  the  prosecuting  witness,  Abs 
Wtebe,  by  pointing  a  gun  at  bim,  in  order  to 
require  him  to  desist  from  such  work.  No  in- 
dividual lias  any  right  to  assault  another  with 
a  deadly  weapon  by  pointing  a  gun  at  him  be- 
cause of  the  fact  that  such  person  is  trespassing 
upon  the  land  of  another."  Held,  correct  in 
principle;  but  ia  view  of  the  evidence,  it  was 
the  duty  of  the  court  to  further  instruct  the 
jury  that  defendant  Iiad  the  right  to  go  where 
the  parties  were  trespassing  upon  his  premises 
and  request  them  to  leave,  and,  if  they  did  not 
accede  to  bis  request,  that  he  had  a  legal  right 
to  expel  them  as  trespassers  therefrom,  provid- 
ed, that  in  so  doing  be  did  not  use  more  force  or 
violence  than  was  reasonably  necessaiy  to  effect 
that  purpose,  and.  that  if  assaulted  by  such  a 
trespasser,  be  had  a  right  to  defend  bis  person, 
independent  of  the  right  of  defense  of  liis  prop- 
erty. 

[Bd.  Note:— For  other  cases,  aes  Assault  and 
Battery,  Cent  Dig.-il  73,  96,  100;  Oec  Dig.  U 
88,  67,  e».*) 
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2.  Cbiminai,  tiAW  (§S  377,  e86*>— Refusai.  to 
Reopen  OiSE— Evidence  of  Good  Chabac- 
TER— Admissibility. 

On  the  trial  of  a  person  accased  of  the 
commission  of  crime,  he  may  offer  evidence  to 
shoiv  that  his  character  was  such  aa  to  make  it 
unlikely  that  he  would  be  guilty  of  the  crime 
charged.  Such  evidence  being  essentially  rele- 
vant, it  was  error  to  refuse  to  reopen  the  case 
for  this  purpose,  under  the  circumstances  stated. 
[Ed.  Note. — For  other  cases,  see  Criminal  Law! 
Cent.  Dig.  §§  836,  837,  810,  1020;  Dec.  Dig.  |g 
377,  686.*] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Woods  County ; 
J.  L.  Pancost,  Judge. 

Leroy  Dickinsou  was  convicted  of  point- 
ing a  gun  at  another,  and  he  bTlngs  error. 
Reversed  and  remoQded 

Leroy  Dickinson,  plaintiff  In  error  (here- 
inafter designated  defendant)  was  informed 
against  In  the  probate  court  of  Woods  coun- 
ty, Okl.  T.,  which  Information  charged  that 
he  "did  th«i  and  there  unlawfully,  wrong- 
fully, and  willfully  point  a  deadly  weapon, 
to  wit,  a  single-barrel  shotgun  at  another 
person  to  wit,  Abe  Wlebe."  The  cause  was 
tried  In  said  probate  court,  and  the  defend- 
ant was  found  guUty.  From  this  conviction 
the  defendant  appealed  to  the  district  court 
of  Woods  county,  Okl.  T,  Upon  a  trial  there 
had  the  defendant  was  again  found  guilty. 
A  motion  for  a  new  trial  was  filed  and  over- 
ruled. On  the  5th  day  of  October,  1907,  judg- 
ment was  rendered,  adjudging  the  defendant 
guilty  as  charged,  and  that  he  be  imprison- 
ed In  the  county  jail  of  Woods  county,  Okl. 
T.,  for  a  period  of  four  months  and  to  imy 
a  fine  of  $100,  and  costs.  From  which  Judg- 
ment defendant  appeals.  On  September  21, 
1908,  there  was  filed  with  the  clerk  of  this 
Court  a  case-made  and  petition  In  error.  At 
the  September,  1909,  term  the  cause  was  sub- 
mitted. 

That  part  of  the  evidence  which  we  deem 
necessary  to  present  the  errors  on  the  trial 
complained  of  is  as  follows: 

The  prosecuting  witness,  Abe  Wlebe,  tes- 
tified that  he  was  road  supervisor  In  Liberty 
township,  and  that  on  the  2d  day  of  Janu- 
ary be  went  with  two  men  to  work  the  road ; 
that  the  defendant  came  along  where  they 
were  plowing  and  ordered  them  off;  that  he 
had  a  single-barrel  shotgun;  and  that  he 
cursed  and  abused  witness  and  presented 
the  gun.  On  cross-examination  he  testified 
as  follows:  "Q.  How  did  he  hold  the  gtm? 
A.  [Indicating]  He  held  It  about  this  shape. 
Q.  Did  he  have  the  gun  to  his  shoulder? 
A  No.  Q.  He  wasn't  looking  down  the 
sights  of  the  gun  and  pointing  at  you?  A. 
No.  Q.  How  far  was  he  from  you?  A.  [In- 
dicating] Aa  far  as  from  here  to  that  corner. 
Q.  And  he  was  cursing  you  all  the  time? 
A.  Tes,  sir;  he  was.  Q.  And  you  say  you 
were  not  on  Dickinson's  land  at  that  time? 
A. -Why,  I  was  on  a  section  line  according 


to  my  best  judgment  Q.  But  you  know  now, 
do  you  not,  whether  you  were  or  not?  A. 
After  It  was  surveyed  out,  I  seen  that  I  was 
a  little  on  one  side  of  the  section  Una.  Q. 
Then  what  happened  about  pointing  the  gunT 
What  did  he  do  then?  A.  He  stood  there  a 
while  and  cursed  me  and  abused  me,  and 
I  talked  to  him,  and  said,  'It  would  be  bet- 
ter If  you  had  talked  to  me  like  a  man,'  but 
he  wouldn't  heed  nothing.  Finally  he  let 
the  gun  down,  set  It  on  the  ground  and  held 
It  by  the  barrel  this  way,  and  kept  abusing 
me  right  along,  and  finally  I  got  tired  of  It, 
and  I  said,  'Mr.  Dickinson,  If  you  think  yon 
can  abuse  me  in  any  kind  of  a  way  you  want 
to,  yon  are  off,'  and  I  made  a  step,  and 
Pullan  stopped  me,  and  he  hauled  off  and 
said:  'Iiet  him  come.  It  will  be  the  last 
time  he  ever  comes.  He  will  never  come 
again.'  Q.  Who  said  that?  A  Leroy  Didt- 
Inson.  Q.  How  close  were  you  to  him  then? 
A,  I  didn't  make  any  advance  at  aU.  Q. 
How  close  were  you  to  him  when  this  oc- 
curred? A.  Just  about  the  same  distance. 
Q.  And  he  had  the  gun  with  the  butt  of  It 
down  on  the  ground?  A.  Yes,  sir.  Q.  And 
In  the  quarrel  did  he  raise  the  gun  up?  A. 
Yes,  sir  [Indicating];  he  took  the  gun  this 
way  and  hauled  off.  Q.  Did  he  point  it  at 
you?  A.  No;  he  was  going  to  strike  me 
with  It  Q.  And  he  stood  there  with  the 
gun?  A.  No.  Q.  What  did  he  do?  A.  While 
we  went  to  load  up,  he  walked  off  toward 
his  brother's."  J.  W.  Pullan  and  J.  E.  Lord. 
vrltnesses  on  behalf  of  the  territory  testified 
In  .substance  to  the  same  state  of  facts. 

Defendant,  testifying  on  his  own  behalf. 
In  part  testified  as  follows :  "Q.  State  wheth- 
er or  not  on  the  2d  day  of  January,  this 
year,  you  had  a  difficulty  with  these  gentle- 
men. A.  I  did.  -Q.  Tell  the  court  and  Jury 
Just  exactly  what  occurred  and  where  It  was. 
A.  Well,  It  was  nearly  20  rods,  or  a  little 
better,  from  the  comer,  and  It  was  over  on 
the  land  that  1  had,  that  was  my  land,  40 
rods  or  a  little  better.  I  saw  them  working 
on  this  hill  and  saw  that  It  was  on  my  land. 
I  says,  'I'll  go  over  there  and  have  them 
desist  from  working  on  my  premises.'  I 
went  over  there  with  that  Intention,  and  I 
told  Mr.  Wlebe  when  I  went  over  there,  I 
says,  'What  are  you  folia  doing?'  'Oh,'  he 
says,  'we're  Just  having  a  little  fun.'  I  says. 
This  ain't  very  good  fun.'  'Now,'  I  says, 
'I'd  like  to  have  you  quit  and  get  off  my 
premises  and  leave  It  alone.'  I  said:  'I 
want  you  to  find  the  section  line.  I  want 
you  to  find  It,  and  I  want  you  to  keep  It.' 
Then  he  commenced  and  says,  'Why  didn't 
you  come  like  a  man  and  tell  me?*  I  says, 
'There  ain't  no  man  about  you,  for,'  I  says, 
'you  came  right  beftfre  the  commissioners 
here  and  told  them  lies.'  Well,  T  told  him 
to  leave  there,  and  after  I  told  him  to  leave, 
he  said  he  would  go  on  and  work  It,  and  I 
said,  'After  you  get  it  worked,  111  put  a 
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fence  across  It  In  the  other  township.'  I 
said,  'You  would  have  no  right  to  go  over 
there  and  open  It.'  We  had  some  little 
words  about  it,  and  he  got  Mr.  Lord  down 
nearly  20  rods  as  a  witness,  claiming  that  I 
had  threatened  him.  I  said,  'If  a  man  comes 
without  any  right  and  goes  to  work  on  my 
premises,  without  my  consent,  I  might  do 
something  to  him.'  That  was  my  remark, 
but  I  did  not  point  the  gun.  The  gun  was 
carried  on  my  sliDulder  all  the  way  down. 
When  I  talked  to  Wiebe  I  drowied  It,  like 
that  [indicating],  and.  talked  to  him  until  I 
went  away.  Q.  Did  Wlebe  make  any  efTort 
to  get  toward  you  at  any  time  while  you 
were  there  talking?  A.  Xea,  sir.  Q.  And 
what  did  yon  do  then?  A.  As  be  stepped 
toward  me,  I  stepped  back  and  let  the  gim 
draw  through  my  hand  this  way.  Q.  At  the 
time  you  stepped  back  did  you  have  the 
muzzle  pointed  toward  him?  A.  No.  Q.  At 
any  time  during  the  argument  with  Wlebe, 
did  you  point  the  raoztde  of  this  gun  to- 
ward him?  A.  Not  unless  it  was  whmi  I 
took  It  from  my  shoulder  and  dropped  It 
this  way.  Q.  With  the  butt  toward  the 
ground?  A.  Tes,  sir.  Q.  Did  you  curse  Mr. 
Wiebe?  A.  Na  Q.  What  was  the  language 
you  used  toward  Mr.  Wlebe?  A.  I  just  talk- 
ed earnestly,  for  cursing  and  swearing  is 
something  T  never  do;  I  don't  think  there  Is 
a  man  in  Oklahoma  that  has  heard  me  swear. 
Q.  And. you  carried  your  shotgun  down  there? 
A.  Yes,  sir;  on  my  shoulder.  Q.  Bxplaln 
to  the  jury  why  yon  carried  your  shotgun 
down  there.  A.  Mr.  Wlebe  has  got  a  repu- 
tation In  that  neighborhood  of  being  that 
kind  of  a  m«n.  He  has  chased  people  around 
the  bouse,  and —  Q.  You  expected  trouble, 
then,  did  you?  A.  I  didn't  know  what  to 
expect  Q.  You  just  took  it  along?  A.  For 
my  own  body  protection.  Q.  You  knew,  did 
you,  that  you  might  need  protection?  A.  I 
knew  the  man."  There  was  no  evidence  as 
to  whether  the  shotgun  was  loaded  or  not 

T.  J.  Womack,  for  plalntifT  in  error. 
Charles  West,  Atty.  Gen.,  and  Charles  L. 
Moore,  Asst  Atty.  Goi.,  for  the  State. 

DOYLE,  J.  (after  stating  the  facts  as 
above).  The  statute  upon  which  the  infor- 
mation in  this  case  Is  based  (Wilson's  Rev. 
&  Ann.  St  1903,  §  2510)  reads  as  follows: 
"It  shall  be  unlawful  for  any  person  to  point 
any  pistol  or  any  other  deadly  weapon  wheth- 
er loaded  or  not,  at  any  other  person  or 
persons  either  in  anger  or  otherwise." 

The  first  question  presented  arises  upon 
the  following  assignments,  which  will  be 
considered  together:  "(I)  That  the  court 
erred  in  failing  to  instruct  the  jury  upon  all 
the  law  applicable  to  the  evidence  adduced 
In  the  trial  of  the  said  action.  (2)  That  the 
said  court  erred  In  giving  the  following  tn- 
Btruction  to  the  Jury,  to  wit:  'You  are  fur- 
ther Instructed  that.  If  you  find  from  the 
evidence  that  the  prosecuting  witness,  Abe 
Wleb«i  together  with  hl8<  assistaots,  were  in 


the  act  of  working  upon  the  public  highway, 
and  in  the  prosecution  of  the  work  got  be- 
yond the  line  of  the  road  onto  the  defend- 
ant's property,  and  were  then  plowing  and 
scraping  on  his  property,  such  being  the  fact, 
it  would  not  excuse  or  authorize  the  defend- 
ant In  assaulting  the  prosecuting  witness, 
Abe  Wlebe,  by  pointing  a  gun  at  him  in  order 
to  require  him  to  desist  from  such  work.  No 
individual  has  any  right  to  assault  another 
with  a  deadly  weapon  by  pointing  a  gun  at 
him  because  of  the  fact  that  such  person 
is  trespassing  upon  the  land  of  another.' " 
No  error  Is  manifest  in  the  Instruction  quot- 
ed. It  is  a  correct  exposition  of  the  law. 
A  mere  trespass  upon  the  land  of  another, 
even  after  the  trespasser  has  been  warned 
to  depart  and  has  refused,  does  not  justi^ 
the  landowner  to  use  a  dangerous  or  deadly 
weapon  to  resist  the  trespass,  so  If  one  of- 
fers to  strike  with  a  deadly  weapon,  al- 
though he  announces  his  purpose  not  to 
finish  the  act  and  commit  the  homicide 
if  his  terms  are  Instantly  complied  with 
(although  the  terms  be  such  as  he  has  a  right 
to  exact  and  enforce  by  the  rule  molllter 
manuB  impoeuit),  he  Is  guilty  of  an  assault. 
The  putting  in  use  of  a  deadly  weapon  shows 
a  wanton  disregard  of  human  life.  Clark 
in  his  work  on  Criminal  Law,  at  page  146, 
lays  down  the  proposition  in  this  terse  and 
explicit  language:  "A  person  may  resist  a 
trespass  on  his  property,  real  or  personal, 
not  amounting  to  a  felony,  or  removal  or 
destruction  of  property  not  feloniously  at- 
tempted, by  the  use  of  any  reasonable  force, 
short  of  taking  or  endangering  life;  but  If 
he  Is  unable  to  prevent  It,  and  there  Is  no 
felony  attempted,  be  must  suffer  the  tres- 
pass and  the  loss  of  property,  and  seek  re- 
dress at  the  hands  of  the  law,  rather  than 
commit  homicide."  See,  also,  State  v.  Smith, 
12  Mont.  378,  30  Pac.  679. 

The  defendant  further  contends  that  the 
court  erred  In  falling  to  Instruct  the  jury 
upon  all  the  law  applicahle  to  the  evidence 
adduced  upon  the  trial.  Section  5518,  Wil- 
son's Rev.  &  Ann.  St  1903,  provides:  "In 
charging  the  jury,  the  court  must  state  to 
them  all  matters  of  law  which  it  thinks  nec- 
essary for  their  Information  in  giving  their 
verdict"  etc.  We  believe,  under  the  evi- 
dence as  shown  by  tiie  transcript,  the  court 
should  have  further  Instructed  the  jury  in 
regard  to  defendant's  right  to  defend  against 
an  unlawful  trespass  or  Intrusion  upon  the 
premises  of  the  defendant,  otherwise  the 
jury  might  be  disposed  to  regard  his  act  of 
going  to  the  place  armed,  and  requesting  the 
prosecutor  to  leave  the  premises,  as  placing 
him  In  the  attitude  of  a  wrongdoer;  and.  If 
his  testimony  Is  to  be  believed  in  this  re- 
spect, he  acted  within  his  rights  in  the  pro- 
tection of  his  premises  and  his  person. 

Section  2233,  Wilson's  Rev.  &  Ann.  St 
1903,  provides:  "To  use  or  to  attempt  to 
ofter  to  use  force  <»  violence  upon  or  toward 
the  iperson  of  another  la  net  anlatriia  in  tlw 
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.  following  cases:  Third.  Whea  committed 
either  b;  the  party  about  to  be  Injured,  or 
by  any  other  person  in  his  aid  or  defense, 
In  preventing  or  attempting  to  prevent  an 
offense  against  bis  person,  or  any  trespass 
or  other  unlawful  interference  with  real  or 
personal  property  in  his  lawful  possession; 
provided  the  force  or  violence  used  Is  not 
more  than  sufficient  to  prevent  such  offense." 

'  As  we  view  it,  the  evidence  raises  two  is- 
sues on  self-defenae:  First,  defense  of  prop- 
erty ;  and,  second,  defense  of  person.  The 
defendant  had  a  right  to  go  where  the  par- 
ties were  intruding  upon  bis  premises  and 
HSl<  them  to  leave;  and,  if  they  did  not  ac- 
cede to  his  request,  he  had  a  legal  right  to 
expel  them  as  trespassers  therefrom,  provid- 
ed that  in  so  doing  he  did  not  use  more  force 
or  \ioIeuce  than  was  reasonably  necessary 
to  effect  that  purpose.  The  defendant  testi- 
fied that  he  carried  the  shotgun  for  ids  own 
protection,  and  not  for  the  purpose  of  ex- 
];>eUing  the  trespassers.  He  says  he  did  this 
because  the  prosecuting  witness,  Wietie,  had 
the  reputation  of  being  a  qnarrelflome  and 
dangerous  man.  Wiebe  admits  that  he  made 
n  threatening  detnoustration,  and  that  Mr. 
Pullan  stopt>ed  him,  and  that  defendant,  then 
holding  the  gun  by  the  barrel,  drew  it  back 
as  if  to  strike  hlni  as  Ike  was  advancing  npon 
him.  Against  this  attempted  assault  the 
defendant  had  the  right  to  defend  his  per- 
son, independent  of  the  right  of  defense  of 
ills  property.  We  are  of  the  opinion  that 
under  all  the  circumstances  of  the  case  an 
instruction  embodying  tlj«  views  thereinbefore 
expressed  should  have,  been  given  to  the 
jury. 

3.  The  next  question  to  be  considered  is: 
"That  said  court  erred  in-  refusing  and  rul- 
ing out  evidence  offered  by  the  plaintiff  in 
error  of  his  good  character,  and  of  the  trait 
of  being  a  peaceable  and  law-abiding  citisen." 
Under  this  assignment  the  record  shows  that, 
prior  to  the  adjournment  for  the  day,  the 
defendant  rested  his  case,  and  court  adjourn- 
ed for  the  day.  Counsel  for  defendant,  upon 
the  convening  of  the  court,  asked  leave  of  the 
court  to  reopen  the  case  for  the  purpose  of 
offering  evidence  of  good  character  of  the  de- 
fendant as  to  being  a  peaceable  and  law- 
abiding  cltisen.  Counsel  for  the  territory 
objected.  The  court  sustained  the  objection 
and  refused  to  reopen  the  case.  It  is  con- 
tended that  in  this  the  court  erred,  and  "that 
the  ruling  of  the  court  was  such  an  abuse  of 
discretion  as  amounted  to  prejudicial  error 
and  denial  of  a  substantial  right  of  the  de- 
fendant to  place  his  previous  good  character 
in  the  scales  of  Justice  to  be  weighed  by  the 
Jury  with  the  other  facts  adduced  in  the 
course  of  the  trial."  We  are  constrained  to 
sustain  the  contenti<m  that  the  refusal  of  the 
court  to  reopen  the  case  and  admit  evidence 
of  the  good  character  of  the  defendant  was 
such  an  abuse  of  Judicial  discretion  as,  un- 
der the  circumstances,  materially  affected  the 
sabstantlal  rights  ofi  the  defendant.    It  is 


not  necessary  to  dte  authorities  to  show  that 
in  a  criminal  prosecution  the  accused  will 
be  allowed  to  call  witnesses  to  show  that  his 
character  was  eaich  that  would  make  it  tm- 
llkely  that  he  would  be  guilty  of  the  particu- 
lar crime  of  which  he  Is  charged.  When  a 
person  is  charged  with  crime,  tbe  courts  of 
our  country  permit  the  question  of  good  char- 
acter of  tiie  accused  to  be  put  in  issue  by  the 
accused  before  the  jury.  The  theory,  as  we 
view  it,  is  a  wise  mie.  If  a  man  in  a  com- 
munity wliere  he  lives,  by  his  association 
among  his  neighbors,  has  built  iip  In  the 
years  of  his  life,  be  they  few  or  many,  a 
cfaaractOT  among  them  for  good  morals,  and 
of  being  a  peaceable  and  law-abiding  citizen, 
it  is  only  right  that  the  jury  should  know 
that  fact 

As  was  said  by  Willes,  J.,  In  R.  v.  Rowton, 
Leigh  &  C.  520,  640:  "It  is  a  mistake  to  sup- 
pose that,  l>ecause  the  prisoner  only  can  raise 
the  question  of  character,  it  18  therefore  a 
collateral  issue.  It  is  not.  Such  evidence 
is  admissible  because  It  renders  it  less  proba- 
ble that  what  the  prosecution  has  averred 
is  true;  It  is  strictly  relevant  to  the  issue." 
In  Canceml  v.  People,  16  N.  T.  606,  Strong, 
J.,  said:  "Tlie  principle  upon  which  good 
chat-acter  may  be  proved  Is  that  it  affords  a 
presumption  against  the  commission  of  crime. 
This  presumption  arises  from  the  Improbabil- 
ity, as  a-  general  rule,  as  proved  by  common 
observation  and  experience,  that  a  person 
who  has.  uniformly  pursued  an  honest  and 
upright  course  of  conduct  will  depart  from  It 
and  do  an  act  so  Inconsistent  with  It.  Such 
a  person  may  be  overcome  by  temptation  and 
fall  into  crime,  and  cases  of  that  kind  often 
occur,  but  they  are  exceptions ;  the  general 
rule  Is  otherwise.  Tbe  Influence  of  this  pre- 
sumption from  character  will  necessarily  vary 
according  to  the  varying  circumstances  of 
different  cases.  It  must  be  slight  when  the 
accusation  of  crime  Is  supported  by  the  direct 
and  positive  testimony  of  credible  witnesses; 
and  it  will  seldom  avail  to  control  the  mind 
in  cases  where  the  testimony,  though  circum- 
stantial, is  reliable,  strong,  and  dear.  But 
in  cases  where  the  other  evidence  is  nearly 
balanced,  but  slightly  preponderating  against 
the  defendant,  the  presumption  from  proof 
of  good  character  is  entitled  to  great  weight, 
and  will  often  be  sufficient  to  turn  the  scale 
and  produce  an  acquittal."  Prof.  Greenleaf 
in  language  used  by  Mr.  Justice  Patteiwm 
in  Rex  V.  Stannard,  7  G.  &  P.  673.  says:  "I 
cannot  in  principle  make  any  distinction  be- 
tween evidence  of  facts  and  evidence  of  char- 
acter. The  latter  is  equally  laid  before  the 
jury  as  the  former,  as  being  relevant  to  the 
Issue  of  gnllty  or  not  guilty.  The  object  of 
laying  it  before  the  Jury  is  to  indace  them  to 
t)elleve,  from  the  improbability  that  a  person 
of  good  character  should  have  conducted  him- 
self as  alleged,  that  there  is  sbme  mistake  or 
mlsrepreseiitatlon  in  the  evidence  on  the  part 
of  the  prosecution,  and  it  is  strictly  evidence 
in  the  case."  '  i  Greenl.  on  £v.  {  25.    8ee,  ai- 
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80,  Wells  r.  Territory,  14  OKli-  486,  78  Pac. 
124.  Defendant's  good  character,  as  Indicat- 
ing tbe  improbablltty  of  bis  doing  tite  act 
charged,  being  essentially  relevant,  this  eyl- 
dence  would  have  gone  to  the  Jury  with  epe- 
dal  force,  as  under  the  evidence  the  commis- 
sion of  the  offense  charged  seems  doubtful. 

For  the  reasons  stated,  the  judgment  of  the 
lower  court  is  reversed,  and  the  cause  re- 
manded. 

FURMAN,  P.  X,  and  OWEN,  J.,  cotacur. 


Ex  parte  HOWLAND. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Nov. 

5,  1909.) 

1.  Cbikinai,  Law  (8  904*)— Judomemt— Nunc 
Pbo  Tunc. 

Where  a  d^ndant  is  tried,  convicted,  and 
sentenced  to  imprisonmest,  but  by  error  of  the 
clerk  the  judgment  is  not  eotei^d  on  tbe  records 
of  the  court,  the  error  may  be  corrected  at  any 
time  by  an  order  nunc  pro  tunc. 

[Ed.  Note.— For  -other  eases,  see  Criminal 
Lew,  Cent.  Dig.  <  2534;   Dec.  Dig.  {  904.*] 

2.  CmMiNAL  Law  (|  966*)— Ekcobd— Cobbbc- 
TIOM— "Pbndino," 

4  crimitial  case  is  "pending"  in  the  sense 
that  a  court  may  correct  its  records,  until'  tbe 
judgment  is'  fully  satisfied  (citing  Words  and 
Phrases, .  vol.  6,  ps.  5277). 

[Ed.  Note.— For  other  Cases,  see  Criminal 
Law,  Cent.  Dig.  {  2^5;   Dec.  Dig.  |  906.*] 

3.  CoTJBTB  (S  431*)— Recobds— Correction. 

The  district  court  of  the  State  is  the  le«il 
successor  of  the  territorial  district  court  for  the 
purpose  of  correcting  the  record  of  a  JndgmeDt 
rmaered  by  the  territorial  court  in  an  action 
pending  at  tbe  time  of  admission  of  the  territory 
to  statehood. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  If  1143,  1144;  Dec.  Dig.  |  481.*] 

4.  Statutks  (8  250*)— Time  br  Taking  Enwrr 
— Gbiuinal  Pboceddbe  Act. 

The  criminal  procedure  act  of  tbe  territory 
of  OkUhoma.  was  In  full  force  and  effect  April 
11,  1902. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  I  331;  Dec.  Dig.  |  25a*] 

(Syllabus  by  the  Court) 

Original  application  for  habeaa  corpus  by 
Lyda  Howland.  Application  denied,  aitd  pe- 
titioner remanded  to  custody. 

The  relator,  Lyda  Howland,  filed  her  peti- 
tion In  this  court  on  July  13,  1900,  alleging 
that  she  is  restrained  in  the  state  peniten- 
tiary by  virtue  of  an  alleged  commitment, 
purporting  to  come  from  the  district  court 
of  Lincoln  cbunty,  Okl.  T.,  March  term,  1902, 
and  that  such  restraint  is  illegal  for  tlie  rea- 
son "there  is  no  judgment  roH  of  record 
against  her  in  the  records  of  said  district 
court  of  Lincoln  county."  The  writ  \va«  is- 
sued returnable  on  the  7th  day  of  September, 
1909.  The  warden  of  the  state  penitentiary 
made  his  return  on-said  writ,  stating  that  he 
restrained'  tlte  relator,  Lyda  Bowland,  as  a 
convict  tinder  life   sentence  and  imprison- 


ment for  mnrder,  tinder  and  by  virtue  of 
a  judgment  and  sentoice  in  the  district  court 
of  Lincoln  county,  territory  of  Oklahoma, 
rendered  oa  the  11th  day  of  April,  1902,  and 
attached  a  copy  of  said  order  and  sentence 
as  an  exhibit  to  bis  return.  The  respondent, 
further  answering,  says  that  since  the  isso- 
ance  and  service  of  tbe  writ  in  this  case  a 
certified  copy  of  the  judgment  of  tlie  district 
court  of  Lincoln  county  has  been  placed  in 
his  hands,  a  copy  of  which  is  attached  to  bis 
return,  showing  that  an  order  was  made  by 
the  district  conrt  of  Lincoln  county,  state  of 
Oklahoma,  on  August  10,  1000,  entering  of 
record-  the  judgment  and  sentence  made 
against  the  r^ator  on  tbe  11th  day  of  April, 
1902,  nunc  pro  tunc.  The  return,  together 
with  a  cffl^lfled  copy  of  the  order,  nunc  pro 
tunc,  was  filed  in  this  court  on  Angust  12, 
1900.  On  September  S,  1909,  tbe  relator  filed 
an  amendment  to  her  original  petition,  alleg- 
ing that  "The  alleged  judgment  and  sentence 
recorded  by  an  order  nunc  pro  tunc,  and 
now  made  a  part  of  the  return,  thus  to- 
change  tbe  issues  as  joined  hi  this  case,  is 
an  ex  peat  facto  judgment,  and  cannot  affect 
tbe  right  of  this  petitioner  to  an  unquailfied 
discbarge  from  imprisonment,"  and  also  al- 
leged that  the  "pretended  Code  of  Criminal 
Procedure  Under  whidh  petitioner  is  alleged 
to  have  been  tried  ^as  not  a  law  of  Oklahe-- 
ma  Territory  at  tbe  time  of  tbe  alleged  trial, 
and  all  action  thereunder  is  void." 

L  N.  Terrill  and  Bessey  &  Gray,  for  relat- 
or. Chas.  West,  Atty.  G«n.,  and  Chas.  L. 
Moore,  Asst  Atty.  Oen.,  for  respondent 

OWEN,  J.  (after  stating  the  facts  as  above). 
There  is  no  contention  in  this  case  that  a 
judgment  was  not  rendered  against  the  pe- 
titioner. The  contention  Is,  as  appears  in 
the  original  petition,  that  at  the  time  the  pe- 
tition was  filed  in  this  case  there  was  no 
"judgment  roll  of  record  against  the  peti- 
tioner." It  appears  from  the  record  that  aft- 
er the  original  petition  was  filed  in  this  court, 
tbe  Attorney  Qeneral  and  J.  B.  A.  Robertson, 
fbrmer  county  attorney  of  Lincoln  county, 
filed  with  the  district  court  of  Lincoln  coim- 
ty  a  petition  asking  for  an  order  nunc  pro 
tunc,  correcting  the  record  in  the  case  of 
Territory  of  Oklahoma  v.  Lyda  Howland. 
That  petition  was  heard  on  tlie  10th  day  of 
Angust,  1909.  The  relator  here,  Lyda  How- 
land, being  present  in  person  and  by  counsel, 
the  district  conrt  heard  tbe  testimony,  and 
found'  as  a  fact  that  the  relator,  Lyda  How- 
land, was  tried  and  convicted  in  the  district 
court  of  Lincoln  county,  territory  of  Okla- 
homa, March  term,  1902,  and  on  the  11th  day 
of  April,  1902,  was  sentenced  to  imprison- 
ment in  the  territorial  prison  at  hard  labor 
for  life,  and  that  by  inadvertence  of  the 
clerk  of  the  district  court  the  judgment  and 
sentence  of  the  court  was  not  entered  on  the 
records  in  said  «onrt  in  the  manner  provided 
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by  law:  and,  after  hearing  the  testimony 
and  finding  as  a  fact  that  said  Judgment  was 
rendered  and  the  defendant  sentenced  on  the 
11th  day  of  April,  1902,  the  court  did,  on 
Angust  10,  1909,  order  that  the  judgment  as 
pronounced  In  that  court  on  the  11th  day  of 
April,  1902,  be  entered  nunc  pro  tunc. 

Counsel  for  relator.  In  the  brief  filed  In 
this  case  and  In  the  oral  argument,  Insist 
that  the  court  was  without  authority  to  en- 
ter the  order  nunc  pro  tunc;  that  such  an 
order  could  not  be  entered,  for  the  reason 
that  It  would  be  "an  ex  post  facto  Judgment, 
and  altect  the  right  of  this  petitioner."  The 
power  of  making  an  entry  nunc  pro  tune 
seems  to  hare  been  possessed  and  exercised 
by  courts  of  law  and  in  equity  from  the 
earliest  times.  The  period  through  which 
this  right  could  be  successfully  invoked  has 
uerer  been  limited.  The  power  has  been  con- 
fined to  those  cases  In  which  some  hardship 
would  be  visited  upon  one  of  the  parties 
without  any  fault  of  his,  unless  the  Judg- 
ment was  entered.  The  power  to  enter  Judg- 
ments and  orders  nunc  pro  tunc  Is  Inherent 
In  the  courts,  both  at  law  and  In  equity,  and 
Is  not  d^>endent  for  its  existence  up<M)  any 
statute.  It  is  a  power  which  courts  bare 
and  liberally  exercise  to  make  their  records 
fspeak  the  truth ;  and,  if  a  clerk  has  omitted 
to  make  an  entry,  whether  before  or  after 
final  Judgment,  the  court  may  require  him  to 
supply  this  omission  nunc  pro  tunc.  Wbei 
the  entry  Is  amended.  It  Is  nothing  more  than 
perfected  evidence  of  what,  in  contemplation 
of  law,  existed  from  the  time  the  Judgment 
was  rendered,  and  this  amended  Judgment 
should  be  given  eftect  as  If  no  error  bad 
occurred  In  the  original  entry.  There  might 
be  conditions,  of  course,  under  which  Judg- 
ments nunc  pro  tunc  should  not  be  entered ; 
for  instance,  if  the  rights  of  individuals 
would  be  prejudiced,  or  where  the  conditions 
of  persons  had  been  changed  by  reason  di 
their  relying  on  a  Judgment  as  originally 
entered.  But  no  such  condition  arises  here. 
In  this  instance  it  appears  from  the  records, 
and  from  the  findings  of  the  district  court  of 
Lincoln  county,  that  the  relator  was  tried 
and  convicted  in  the  district  court  of  Lin- 
coln county,  territory  of  Oklahoma,  and  was 
sentenced  to  serve  the  term  of  her  natural 
life  In  the  territorial  penitentiary  at  hare 
labor.  It  cannot  be  said  that  she  was  de- 
prived of  any  right  by  the  inadvertence  of 
the  clerk  to  record  the  judgment  of  the  court. 
The  state  had  a  right  to  have  the  Judgment 
of  the  court  entered  of  record.  The  enter- 
ing of  the  Judgment  nunc  pro  tunc  could  not 
possibly  work  a  hardship  on  the  relator.  It 
in  no  way  affects  the  term  of  her  imprison- 
ment, or  changes  her  relation  to  society.  The 
state  had  a  perfect  right  to  have  the  evi- 
dence of  her  conviction  and  sentence  perpet- 
uated, and  the  Judgment  nunc  pro  time  does 
no  more  than  this.  Courts  have  a  continu- 
ing power  over  their  records  not  affected  by 
the  lapse  of  time.    Should  the  record'ln  any 


case  be  lost  or  destroyed,  tba- court  whow 
record  It  was  possesses  the  undoubted  power, 
at  any'  time  afterwards,  to  make  a  new 
record. 

The  amendment  to  the  original  petition  al- 
so alleges  that  the  "alleged  judgment  and 
sentence  recorded  by  an  .order  ntmc  pro  tunc, 
and  now  made  a  port  of  the  return,  thus 
to. change  the  issues  as  Joined  In  this  case, 
is  false,  untrue,  and  Is  set  up  In  the  return 
for  fraudulent  purposes."  There  Is  no  con- 
tention made  by  counsel  for  relator  that  the 
findings  of  the  court,  on  which  the  nunc  pro 
tunc  order  Is  based,  were  made  without  legal 
evidence.  There  being  no  contention  of  that 
kind,  the  presumption  prevails  that  the  court 
acted  on  sufficient  competent  testimony.  It 
is  not  for  this  court  to  question  the  evidence 
on  which  the  district  court  of  Lincoln  coun- 
ty made  this  order  nunc  pro  tunc.  The  court 
on  the  evidence  there  introduced  found,  as 
a  fact,  that  the  Judgment  and  sentence  was 
entered  on  the  11th  day  of  April,  1902,  and 
that  finding  is  conclusive  on  this  court  The 
court  having  found  that  it  was  a  mere  er- 
ror of  the  clerk,  and  it  being  clearly  within 
the  province  of  the  court  to  correct  such  er- 
ror, and  the  correction  having  fjeen  made, 
the  order  stands  as  originally  made  and  in- 
tended, and  must  be  given  effect  accordingly. 
1  Freeman  on  Judgments,  74;  Bobo  v.  State, 
40  Ark.  224;  Ward  v.  Magneas,  75  Ark.  12, 
86  S.  W.  822;  Jones  v.  Lewis,  80  N.  C.  TO, 
47  Am., Dec.  838.' 

Counsel  for  petitioner  insist  that,  even 
though  the  district  court  of  Lincoln  county, 
territory  of  Oklahoma,  could  have  made  the 
order  nunc  pro  tunc,  the  district  court  of 
Lincoln  county,  state  of  Oklahoma,  was  not 
authorized  to  make  the  order,  for  the  reason, 
they  allege,  that  *o  far  aa  this  case  Is  con- 
cerned, the  state  court  is  not  the  logal  succes- 
sor of  the  territorial  court,  and  that  the  case 
against  Lyda  Howland  was  not  a  "pending" 
case  in  th^  sense  In  which  that  t«rm  Is  used 
In  Act  Cong.  March  4,  1907,  c  2911.  S  20. 
34  Stat  1286,  being  an  amendment  to  the 
enabling  act  (Bunn's  Const  p.  160).  It  la 
conceded  that  the  enabling  act  and  tiie  ac- 
ceptance of  the  provisions  of  the  same  in  the 
Constitution  of  the  state  transfers  to  the 
state  courts  all  causes,  proceedings,  and  mat- 
ters, dvll  or  criminal,  pending  in  the  district 
courts  of  Oklahoma  Territory.  The  question 
to  be  determined  Is,  Is  this  case  pending  In 
the  sense  as  used  In  the  enabling  act?  An 
action  1»  "pending"  until  a  judgment  Is  fully 
satisfied,  according  to  Words  and  Phrases, 
VOL  6,  p.  5277,  citing  the  following  cases: 
SUte  Y.  TugwelJ.  10  Wash.  238,  52  Pac  1056, 
43  L.  R.  A.  717;  Ulshafer  v.  Stewart,  71 
Pa.  170;  Holland  v.  Fox,  3  El.  &  Bl.  37; 
Wegmau  v.  Childs,  41  N.  T.  150;  Gates  v. 
Newman,  18  Ind.  App.  392,  46  N.  B.  6S4. 

In  the  case  of  United  States  v.  Taylor  (C 
C.)  44  Fed.  2,  the  United  States  Circuit 
Court  defining  the  word  "pending"  under 
the  enabling  act  of  the  territory  of  Wash- 
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ington,  used  the  foUo wing  language:  "It  1b 
contended  that,  because  a  final  decree  had 
been  previously  rendeted,  the  case  had  ter- 
miuflted,  and  was  not  a  pending  case  at  the 
time  the  territorial  court  passed  out' of  ex* 
Istence  upon  the  admiwUm  lOt  the  state  ot 
Washington  into  the  uiilon;  and,  therefore, 
In  respect  to  this  case,  ttilfl  court  is  not  the 
successor  of  the  territorial  court  The  de- 
cision upon  this  point  Involves  simply  a  defi- 
nition of  the  word  'pending'  as  used  in  the 
twenty-third  section  of  what  la  commonly 
called  the  'Enabling  Act.'  Act  Feb.  22,  1889, 
c,  180,  25  Stat  683.  In  my  opinion  this  act 
when  all  its  provisions  are  considered,  mani- 
festly shows  that  Congress  Intended  to  fully 
protect  and  preserve,  not  merely  the  rights 
of  parties  In  a  few  srtect  and  especially 
tavored  ones  of  the  cases  commenced  in  the 
territorial  courts,  but  every  right  of  every 
party  in  every  case  which  at  any  time  had 
been  or  should  be  commenced  In  those  courts 
during  their  existence;  and  the  words  'all 
cases,  proceedings,  and  matters  *  *  * 
pending,'  used  In  the  act  must  be  construed 
to  embrace  aU  cases,  proceedings,  and  mat- 
ters initiated  in  the  territorial  courts,  and  in 
>rhlch,  at  the  time  of  the  actual  transfor^ua- 
tlon  of  the  territorial  Judicial  system  Into 
the  state  and  national  systems,  there  should 
be  yet  any  vitality,  force,  or  virtue.  I  have 
heretofore  decided,  in  a  case  which  had  pro- 
ceeded to  Judgment  In  a  territorial  court, 
that  the  eonrt,  which,  as  to  that  case,  was 
successor  to  the  territorial  court  should 
proceed  with  It,  from  the  precise  point  to 
which. It  had  already  progressed,  exactly  as 
it  the  case  had  been  commenced  and  proceed^ 
ed  with  to  the  same  point  hi  that  court 
This  view  Is  supported  by  the  Conrt  of  A|^ 
seals  Of  New  lork  In  the  case  of  Wegman 
T.  ObUds,  41  N.  T.  169,  and  in  that  case  otlMC 
decisions  are  cited  and  followed.,  Certalo- 
ly  rights  catabllsbed  by  a  final  Judgment 
•nght  not  to  be  held  to  have  been  forfeited  or 
•acrlflced  by  this  atatntSi  If  by  any  reason- 
able or  fair  constraotlDn  of  its  terms  a  dlf- 
teratt  ccmclnslon  can  be  arrived  at  The  con- 
struction I  have  given  to  the  act  does  lead  toi 
a  different  and  more  satisfactory  conclusloa.' 
The  construction  contended  for  by  counsel, 
for  the  respondent  does  not,  for  the  word 
'pending'  is  ua^  in  the^  clause  descriptive  o£ 
the  class  <Qf'  cases  and  proceedings  to  b« 
transferred  to  the  state  courts,  and  bears 
exactly  the  8a,B>«  relation  to  those  cases  that 
It  does  to  the  cases  and  proceedings  which 
are  transferable  to  the  national  courts,  and 
it  is  not  possible  to  exclude  this  court  from 
taking  Jurisdiction  of  a  case  on  the  ground 
that  because  it  had  proceeded  to  Judgment 
in  a  territorial  court  -  It  then  ceased  to  be  a 
pending  case,  and  yet  hold  that  by  virtue  of 
this  act  of  Congress  the  courts  of  this  state 
could  take  cognizance-  of  .the  same  case,  i 
bold,  therefore,  that  the  case  h^s  been  law- 
fully transferred  to  this  court  and  also  that 
kelng  so  transferred,-  this  court,  of  necessity^ 
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must  adopt  as  Its  own  all  the  piioceedlnss 
and  orders  of  Its  predecessor  in  the  case, 
including  the  judgment,'  and  must  exercise 
the  same  powers  wb)<di  that  oouit  would  now. 
have  IX  it  bad  continued  to  be,  including  the 
power  to  punish  a  violation  of  the  i4janctlon. 
Th.e  motion  to  discharge  the  rule  is  there- 
fore denied." 

Rven  though  It  be  said  .that  the  case 
against  Lyda  Howland  wonld  not  be  Included 
In  the  restricted  meaning  of  the  term  "pend- 
ing," yet  the  district  court  of  Lincoln  count 
ty  would  have  jurisdiction  of  the  case  luder 
the 'rule  of  Implied  jurisdiction,  as  announced 
by  the  Supreme  Court  of  this  state  in  the 
case  of  Ex  parte  Curiee,  1  Okl.  Cr.  B.  145, 
95  Pac.  414,  Williams,  C.  X,  In  rendering  the 
opinion  of  the  court,  quotes  with  approval 
from  the  Merchants'  Kat  Bank  v.  Bralth- 
waite,  7  N.  D.  358,  75  N.  W.  246,  66  Am. 
St  Rep.  653,  as  follows:  "Considering  the 
provisions  of  the  enabling  act  in  connection 
with  the  failure  of  Congress  to  vi^t  Jurlsdle- 
tlon  over  territorial  judgments  In  the  feder- 
al courts,  and  the  fac^  that  Congress  in  pass- 
ing the  act  must  have  contemplated  that  the 
state  Constitution  would  create  state  courts 
having  jurisdiction  similar  to  that  possessed 
by  the  territorial  oourts,  and  that  .these 
would  be  the  better  fitted  to  enforce  judg- 
ments throughout,  the  different  counties  In 
the  state,  we  must  infer  an  Implied  assent  by 
Congress  that  jurisdiction  over  cases  not 
pending  should  vest  in  state  courts  exclusive- 
ly.. Otherwise  we.  must  assume  that  those 
eases  were  to  be  left  without  any  court  pos< 
sessing  jurisdiction  oyer  them  .for  <iny  .pur- 
pose whatever;  for  It  Is  clear  that  no  juris- 
diction over  them  Is  vested  by  the  enabling 
act  in  l^he  federal  courts."  Justlcse  /'V^llllams, 
after  quoting  from  the  above  case,  says:  "In 
line  with  this  decision  cases,  not  of  a  federal 
character,  not  pending,  Involving  offenses 
committed  prior  1»  the  adnlsston  of  the  state 
Into  the  Union,  .should  -vest  In  the  state, 
courts.  Of  course  nenpeoding  actions  of  a 
federal  character  woqid  necessarily  vest  in 
the  United  States  Conrte  in  the  state  erected 
out  of  said  tei^rltories  Utet  as  they  do  in  the 
United  States  (Courts  in  the  other  stages.  We 
had  not  found  this  case  at  the  time  the  opin- 
ion was  written  la  the  ease  of  Bx  parte 
BudMtnen.  20  Okl.  831,  94  Pac.  943,  with 
which  ^t  Is  In  harmony.  The  provisions  pf 
the  Oklahoma  enabling  act  being  sabstautlal- 
ly  those  as  'contained  In  the  enabling  act  for. 
North  and  South  Dakota,  It  la  presumed  that 
Congress  in  adopting  the  same  for  Oklahoma 
did  it  with  B  view  of  the  construction  that 
had  been  had  thereon  In  North  Dakota.  Under 
the  authority  of  the  Buchanen  Case,  which  Is 
supported  by  the  case  }^st  cited  from  North. 
Dakota,  the  writ  of  habeas  corpus  Is  denied." 

As  to  whether  the-  orlmlnal  procedure  act 
was  adopted  and  was  In  force  April  11, 1902, 
^t  the  tiine  the  relator  was  tried.  In  the  dis- 
trict court  of  Lincoln  county,  territory  of 
Oklahoma,  we  find,  OD-fcitestlgatint  of  the 
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records  of  Che  clerk  of  this  court,  that  ques- 
tloD  was  raised  on  an  application  of  Thomas 
P.  Qneenan,  for  writ  of  habeas  corpus,  filed 
In  the  Snpreme  Conrt,  territory  of  Oklahoma, 
on  September  10,  190i.  The  relator  there  al- 
leged that  his  confinement  was  Illegal  for 
the  reason  that  the  criminal  procedure  act 
had  never  been  adopted  and  was  not  In  force. 
The  Supreme  Court  heard  the  evld«ice  as 
to  whether  the  act  had  been  properly  adopt- 
ed, and  found  that  It  had  been,  and  denied 
the  writ  For  some  reason  It  seems  that  this 
opinion  of  the  Supreme  Court  was  never  pub- 
lished, although  it  is  a  matter  of  record  In 
the  office  of  the  clerk.  From  the  record  In 
that  case  we  are  of  the  opinion  that  the 
criminal  procedure  act  was  In  full  force  and 
effect  on  April  11,  1002,  at  the  time  the  pe- 
titioner was  tried  in  the  district  court  of 
Lincoln  county. 

Counsel  further  Insist  thait '  relator  should 
be  released  for  the  reason  that  she  was 
sentenced  to  the  territorial  penitentiary,  but 
for  a  time  was  confined  In  the  Kansas  pen- 
itentiary at  Lansing,  Kan.,  under  a  contract 
purporting  to  have  been  made  by  represen- 
tatives of  the  state  of  Kansas  and  the  terri- 
tory of  Oklahoma,  which  contract,  they  al- 
lege, was  void.  Her  detention  In  the  Kansas 
penitentiary  is  not  a  matter  before  this 
court.  The  return  In  this  case  shows  that 
she  Is  now  being  retained  in  the  state  x>enl- 
tentlary  of  Oklahoma,  under  a  Judgment  and 
sentence  as  above  set  forth. 

The  writ  In  this  case  Will  be  denied,  and 
the  petitioner  remanded  to  the  custody  of 
the  warden  of  the  state,  penitentiary  at  Hc- 
Alester. 

FURICAN,  P.  X,  and  DOTLE,  J.,  concur. 


FAOOARD  V.  STATE. 

(Criminal  Contt  of  Appeals  of  Oklahoma.  -  Nov. 

16,  1900.) 

1.  Bmbezzixiient  (8  16*)  —  Bailees  —  "Any 
Cakbikb  OB  Other  Bailbe." 

The  statute  defining  the  crime  of  emfeezslen 
ment  by  "any  carrier  or  other  bailee"  (Mansf, 
THg.  I  1640  [Ind.  T.  Ann.  St.  1899,  I  98»])  is 
not  confined  to  bailees  of  the  generic  class  ''car- 
riera,"  but  embraces  all  iMilees. 

[Ed.  Note.— For  other  caSes,  see  Embenlement, 
Cent.  Dig.  g  18 ;  Dec  Dig.  1 16.» 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  6,  pp.  5070-5102;   vol.  8,  pp.  7741-7743.] 

2.  Ekbezzlemert  (S  13*)— Tbeasubeb  or  So- 
oiETT— Servant. 

The  treasurer  of  a  society  may  be  a  serv- 
ant of  the  society,  and  as  such  may  be  guilty  of 
embeizling  the  funds  of  the  society. 

[Ed.  Note.— For  other  cases,  see  Embezzlement, 
Cent.  Dig.  |§  11,  12;    JDec.  Dig.  |  13.*] 

8.  Indictment  ano  Information  (§§  26,  32») 
— Form  and  Reqxiisites— Indictment  Re- 

TCBNBD  AITXB  STATBHOOD. 

An  indictment  for  an  offense  committed  un- 
der the  laws  in  force  in  the  Indian  Territory, 
returned  after  the  admission  of  the  state  into 


the  tthion,  should  be  in  the  name  of  'The  State 
of  OUahoma,"  and  conelnde  "against  the  peace 
and  dignity  of  the  state." 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  K  lltS.  116,  125; 
Dec.  Dig.  H  26,  32.»] 

4.  Criminal  Law  (8  753*)— TBiAir-DiBEcrioN 

OF  Verdict. 

It  is  not  error  for  th«  court  to  refuse  to 
instruct  the  jury  to  return  a  verdict  of  not  guil- 
ty, where  there  is  competent  evidence  reason- 
ably tending  to  prove  the  defendant  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig,  I  1727 ;   Dec.  Dig.  |  763.*] 

(Syllabus  by  the  Court) 

D.  J.  Faggard  was  convicted  of  embezzle- 
ment, and  brought  error  to  the  Supreme 
Court  whence  the  cause  was  transferred  to 
the  Criminal  Court  of  Appeal^.    Affirmed. 

The  plaintiff  in  error,  hereafter  referred  to 
as  defendant,  was  Indicted  In  the  district 
court  Pittsburg  county,  11th  day  of  January, 
19(«,  charged  with  the  crime  of  embezzling 
the  funds  of  Local  No.  1306,  District  21,  of 
the  United  Mine  Workers  of  America,  in 
Pittsburg  county,  on  the  Ist  day  of  May,  1907. 
He  was  tried  and  convicted  and  sentenced  to 
Imprisonment  In  the  penitentiary  for  one 
year  and  one  day.  The  case  was  appealed  to 
the  Supreme  Court  of  this  state,  and  by 
proper  order  transferred  to  this  court. 

Wallace  Wilkinson,  for  plaintiff  in  error. 
Cbaa.  West,  Atty.  Qep.,  and  Chas.  L^  Moore, 
Aj»t  Atty.  Gen.,  for  defendant  la  error. 

OWEN,  J.  (after  stating  the  facts  as  above). 
Tbe  defendant  in  this,  case  was  treasurer  of 
Local  No.  1306,  District  No.  21,  of  the  United 
Mine  Workers  of  America,  located  in  Pitts- 
barg  comity.  On  examination  of  the  books 
loept  by  him  as  treasurer  of  tbe  union  he  waa 
fiownd  to  be  Indebted  to  the  order  in  tbe  sum 
of  $388.  He  admitted  that  he  bad  no  funds, 
and  was  unable  to  account  for  tbe  shortage, 
except  thai  he  must  have  lost  the  vonchera 
on  which  he  paid  the  money,  and  had  failed 
to  enter  it  on  his  cashbook. 

The  petition  assigns  19  Bpedflcattona  ot 
error,  but  this  number  Is  reduced  by  the 
brief  filed  by  counsel  for  the  defendant  The 
first  assignment  urged  Is  that  the  indictni«it 
should  have  been  quashed  for  the  reason  that 
one  of  the  members  of  the  Jury  commission 
which  selected  the  grand  Jury,  and  one  mem- 
ber of  the  grand  Jury  which  returned  the  in- 
dictment In  this  case,  lived  within  that  part 
of  Pittsburg  county  that  prior  to  statehood 
was  a  portion  of  the  Western  district  of  the 
Indian  Territory,  and  the  offense  is  alleged 
to  have  been  committed,  prior  to  the  admis- 
sion of  the  state,  in  that  part  of  Pittsburg 
county  which  was  the  Central  district  of  In- 
dian Territory.  It  appears  from  the  record 
that'  the  grand  Jury  was  selected  in  the 
manner  as  provided  for  by  the  statute  in 
force  prior  to  statehood,  and  that  the  Jury 
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coQBlated  of  19  jtenons,  as  raQuteed  by  tbat 
statute.  This  court  bel4  In  the  case  of  Sharp 
T.  State.  2  Okl.  Gr.  — ,  104  Pac.  71,  that 
a  defendant  charged  with  the  commlaaion  of 
a  crime  la  entitled  to  be  tried  and  dealt  with 
under  the  laws  aa  thejr  existed  at  the  time 
of  the  alleged  commlaaion  of  the  offenae  of 
which  he  atands  charged.  In  all  matters 
where  such  laws  vouchsafe  to  him  a  snb- 
■tantlal  protection.  This  case  seems  to  have 
been  tried  under  the  Oklahoma  criminal 
procedure,  without  objection  on  the  part  of 
defendant,  but  the  grand  Jury  was  selected 
and  composed  of  16  persons,  as  waa  required 
bj  the  law  in  force  at  tlie  time  oi  the  com- 
mlaaion of  the  alleged  offensa  We  are  un- 
able to  nnderatand  how  the  defendant  could 
poaaiUy  be  deprived  of  any  ubstantlal  rlsfat 
by  reason  of  the  fact  that  one  of  the  Jury 
commtaalonera  and  one  member  of  the  grand 
Juiy  lived  just  across  the  line  from  what 
was  formarly  the  Central  dlatrlct  in  which 
the  crime  waa  committed.  Wa  are  not  nn- 
mlndfnl  of  the  rule  that  a  person  charged 
with  crime  Is  entitled  to  be  tried  by  a  jury 
summoned  from  the  vicinage  where  the  crime 
is  said  to  have  been  committed.  This  role 
KfffUea  more  particularly  to  petit  juries  than 
to  grand  juries;  but,  even  applying,  it  to 
grand  jories,  it  avails  the  defendant  nothing. 
U  the  grand  Jury  liad  been  selected  in  a 
manner  different,  and  composed  of  a  number 
different,  from  that  provided  for  in  the  law 
bn  force  at  the  time  of  the  oommlasioa  of  the 
crime,  and  that  difference  deprived  him  of  a 
substantial  protection,  then  he  could  be  heard 
to  complain.  In  the  case  of  United  States  v. 
Haskell  et  al.  (D.  O.)  169  Fed.  449,  the  court 
at  great  length  revlewa  the  authorities  on 
the  question  presented  here,  and  the  holding 
In  this  case  is  in  harmony  with  the  rule 
amioiinced  thwe  and  the  aatborities  dted. 

It  is  urged  with  considerable  force  by  coud- 
ad  for  the  defendant  that  section  1640,  Hansf. 
Dig.  Ark.  (secUon  983,  Ind.  T.  Ann.  St  1S99), 
nndet  which  the  indictment  in  this  case  was 
returned,  does  not  apply  to  a  treasurer  of  a 
fraternal  organization  such  as  the  United 
Mine  Workers.  Section  1640  la  aa  follows: 
"Section  988.  (M.  D.  1640.)  If  any  carrier  or 
other  bailee  ahall  embezale,  or  convert  to  bis 
own  use,  or  make  way  with,  or  secrete  with 
Intent  to  embezzle,  or  convert  to  his  own  use, 
any  money,  goods,  rights  in  action,  property, 
effects  or  valuable  security,  which  shall  have 
come  to  hla  posaesaion,  or  have  been  deliver- 
ed to  Um,  or  placed  under  his  care  or  cus- 
tody, such  bailee,  although  he  shall  not  break 
any  trunk,  padcage,  box  or  other  thing  in 
which  he  received  them,  shall  be  deemed 
guilty  of  larceny,  and  on  conviction  shall  be 
punished  aa  In  cases  of  larceny."  CJounsel  in- 
sist that  the  words  "other  bailee,"  under  the 
rule,  ejusdem  generis,  are  limited  by  the 
word  "carrier,"  and  that  under  the  provisions 
of  this  section  only  those  are  punishable  who 
occupy  the  relation  of  carrier,  and  in  support 
of  thai  oontentlon  dtes  Dotson  t.  State,  61 


Arki  U«t  10  S.  W.  18,  State  t.  Oriabam.  90 
Ma  168,  2  S.  W.  223,  and  Wbar.  Crlm.  Law, 
I  1056.  We  find  on  investigation  that  this 
section  of  the  Statutes  of  Arkansas,  which 
were  adopted  by  Congress  May  2,  1890,  to  ap- 
ply in  the  Indian  Territory,  was  a  part  of  the 
Revised  Statutes  of  Arkansas  of  1838,  and  a 
substantial  transcript  of  the  Missouri  statute. 
It  is  true  that  the  Supreme  Court  of  Mis- 
souri, in  the  case  of  State  v.  Qrlsham,  90  Mo. 
163,  2  S.  W.  228,  held:  "Its  obvious  purpose 
was  to  punish  in  common  carriers  the  crime 
of  embezzlement,  and  to  the  words  'other 
bailee'  the  rule  ejusdem  g^erls  applies ;  L  e., 
that  under  the  provisions  of  that  section  only 
those  are  punlahable  who  occupy  the  relation 
of  common  carrier,  or  some  similar  contract- 
ual relation."  This  decision  waa  rendered 
by  the  Missouri  court  in  1886,  long  after  the 
statute  had  been  adopted  in  Arkansas.  In 
June,  1897,  and  before  the  Arkanaas  stat- 
ute was  adopted  by  Congress,  it  was  constru- 
.ed  by  the  Supreme  Court  of  Arkansas,  in  the 
case  of  Wallis  v.  State,  64  Ark.  611,  16  & 
W.  821,  quoting  with  approval  the  case  at 
Norton  v.  State,  4  Mo.  461,  which  construed 
this  statute  before  it  was  adopted  In  Arkan- 
sas. The  court  in  that  case  held  that  the 
section  applied  to  all  bailees,  that  the  words 
"other  bailee"  were  not  limited  by  the  word 
"carriers,"  and  tliat  it  meant  all  bailees  oth- 
er than  carriers.  This  opinion  was  followed 
in  the  case  of  State  v.  Broderick,  7  Mo.  App. 
19.  Thus  we  see  the  statute  was  adopted  in- 
to Arkansas  with  that  construction,  and  the 
later  case  in  Missouri  of  State  v.  Grisham 
would  not  be  binding  on  the  Arkansas  courts 
or  on  this  court.  The  rule  that  the  lawmak- 
ers in  adopting  the  act  of  a  sister  state  in- 
tend to  adopt  the  construction  put  upon  It 
by  the  higher  courts  of  that  state  extends 
only  to  the  construction  put  upon  it  prior 
to  Its  adoption.  The  rule  of  ejusdem  gen- 
eris is  by  no  means  of  universal  application, 
and  its  use  Is  to  carry  out,  not  to  defeat,  the 
legislative  intent  Where  an  act  attempts  to 
enumerate  the  several  species  of  a  generic 
class,  and  follows  the  enumeration  by  a  gen- 
eral term  more  comprehensive  than  the  class, 
the  act  will  be  restrained  In  Its  operation, 
because  it  Is  discerned  that  the  Leglslatur* 
so  Intended ;  but  where  the  detailed  enumer- 
ation embraces  all  the  things  capable  of  be- 
ing classed  as  of  their  kind,  and  general 
words  are  added,  they  must  be  applied  to 
things  of  a  different  kind  from  those  enu- 
merated. For  the  rule  does  not  require  the 
entire  rejection  of  general  words,  and  is  to 
tie  used  in  harmony  with  the  elemental  canon 
of  construction  that  no  word  is  to  be  treated 
as  unmeaning  if  a  construction  can  be  found 
that  will  preserve  it  and  make  It  effectual. 
If  the  Legislature,  In  the  statute  under  con- 
sideration, had  undertaken  to  detail  the  dif- 
ferent kinds  of  carriers,  and  had  followed  tbo 
enumeration  with  the  general  words  "and 
other  bailees,"  its  purpose  might  reasonably 
be  implied  to  Inclndo  soch  bailees  only  as  bo- 
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longed  to  the  class  carriers,  and  had  been 
omitted  In  the  enumeration ;  but,'  having  em- 
ployed the  generic  term  "carriers,"  and  thus 
Included  all  carriers  of  every  Iclnd,  it  must 
have  Intended,  in  adding  the  broader  term, 
to  embrace  within  the  act  something  more 
than  carriers.  Otherwise  the  addition  was 
without  purpose,  and  the  term  added  with- 
out meaning.  One  of  the  cases  relied  upon  by 
counsel  for  defendant  Is  the  case  of  Dotson 
V.  State,  51  Arli.  119,  10  S.  W.  18.  In  our 
opinion  the  holding  In  that '  case  is  not  in 
harmony  with  the  contention  made  by  coun- 
sel. In  that  case  the  defendant  was  the  bail- 
ee of  a  horse  for  the  purpose  of  selling  It, 
and  delivering  the  money  to  the  owner.  He 
sold  the  horse  for  a  checl;  on  a  bank,  cashed 
the  check,  and  appropriated  some  of  the  mon- 
ey. The  court  held  that  he  could  not  be 
convicted  for  embezzling  the  check,  since  it 
was  In  his  line  of  duty  to  make  the  collection, 
but  held  that  be  was  a  bailee  of  the  money 
received  for  the  horse  within  the  meaning 
of  the  statute.  Section  1055,  Whar.  Orlm. 
Law,  relied  on  by  counsel,  provides :  "Section 
1055.  The  term  'bailee'  Is  one  to  be  used,  not 
in  its  large,  but  In  its  limited,  sense  as  in- 
cluding simply  those  bailees  wlio  are  au- 
thorized to  keep,  to  transfer,  or  to  deliver, 
and  who  receive  the  goods  first  bona  flde,  and 
then  fraudulently  convert."  A  footnote  to 
this  section  refers  to  the  case  of  Wallis  v. 
State,  54  Ark.  611,  1«  8.  W.  821,  above  re- 
ferred to. 

One  assignment  urged  by  counsel  for  de- 
fendant is  that,  the  defendant  being  a  mem- 
ber of  the  union,  ai.d  the  union  being  In  Its 
nature  a  fraternal  organization,  be  could  not 
be  convicted  of  embezzling  its  funds,  and 
cites  authorities  which  announce  the  rule 
that  a  partner  or  person  having  an  Interest 
In  property  embezzled  cannot  ordinarily  be 
convicted  of  embezzlement.  That  rule  is  well 
settled,  but  has  no  application  here.  It  can- 
not be  claimed  that  the  union  was  a  partner- 
ship, and  that  the  defendant  was  one  of  the 
partners.  Such  associations  as  the  one  in 
question  are  not  partnerships.  The  purposes 
of  such  org.inizalions  are  benevolent  and  fra- 
ternal, not  for  the  purpose  of  business  or  the 
accumulation  of  profit.  They  do  not  partake 
of  the  nature  of  partnerships.  State  v.  Camp- 
bell, 59  Kan.  246,  52  Pac  455;  Laycock  v. 
State,  136  Ind.  217,  36  N.  E.  137.  A  prose- 
cution cannot  be  maintained  against  members 
of  societies  or  against  partnerships  for  em- 
bezzlement, because  the  possession  of  the 
particular  member  or  partner  Is  the  posses- 
sion of  the  whole  fraternity  or  firm,  for  the 
benefit  of  the  entire  firm ;  and  such  men 
cannot  be  servants.  An  officer  of  such,  so- 
ciety may  be  a  servant,  and  may  embezzle 
money  as  such. ,  Tlie  proof  in  this  case  is 
to  the  effect  that  the  defendant  was  treas- 
urer of  the  society,  that  be  was  paid  a  sal- 
ary of  $2  per  mpntb,  and  that  he  received  the 
money  from  the  financial  trustees.  True,  the 
money  was  paid  by  the  miuiug  company,  and 


made  up  of  00  cents  taken  fyom  tlie  wages 
of  each  member  of  the  union,  including  the 
defendant  Wharton,  In  his  Orlminal  Iaw 
(10th  Ed.)  I  1017,  says:  "The  treasurer  of  a 
society  may  be  a  servant  of  the  society,  and 
as  such  may  be  guilty  of  embezzling  the 
funds  of  the  society." 

It  Is  urged  by  counsel  that  because  the  de- 
fendant, under  the  rules  of  the  miners'  nnion, 
was  required  to  collect  the  money  and  pay  it 
out  to  the  individuals,  and  to  send  some  of 
it  to  the  National  Union,  he  was  not  a  bailee; 
that  it  was  not  his  doty  to  return  the  specific 
money  collected.  It  may  be  said  that  he 
could  have  lawfully  converted  the  money  In* 
to  exchange  for  the  purpose  of  transmission, 
and  that,  as  this  is  true,  it  was  not  his  duty 
to  either  return  or  transmit  the  specific  mon- 
ey. This  cohtentlon  is  made  under  the  gen- 
eral rule  that,  before  a  person  can  become 
a  bailee,  he  must  have  Specific  money  or 
property  delivered  to  him,  and  be  mnst  he 
held  to  deliver  that  specific  money  or  proper- 
ty. The  proof  here  Is  that  the  defendant 
was  treasurer  of  the  society.  It  was  his  dnty 
to  receive  the  money  from  the  trustees  and 
account  for  the  same,  and  was  antborlxed  to 
pay  It  out  only  on  the  vouchers  of  the  secre- 
tary countersigned  by  the  presiding  officer. 
Authority  to  change  Its  form  for  purpose  of 
delivery  would  not  authorize  Its  conversion 
to  his  own  use  or  for  any  other  purpose. 
There  was  nothing  In  his  duties  as  treasur- 
er which  would  create  the  relation  of  credit- 
or and  debtor.  That  is  a  relation  which  can 
arise  only  through  consent  of  both  parties. 
Bankers  conduct  their  business  with  money 
deposited,  and  the  right  to  use  sudi  d^xisitB 
Is  implied  from  the  character  of  their  pur- 
suits. In  such  cases  the  right  of  use  carries 
the  right  of  property,  and  the  relation  of 
debtor  and  creditor  springs  from  the  deposit. 
But  a  deposit  of  money  creates  the  relation 
of  debtor  and  creditor,  and  passes  the  right 
of  property  In  the  money  only  when  it  is 
inade  with  the  understanding,  express  or  im- 
plied, that  a  right  of  use  goes  with  the  de^ 
posit.  Such  Is  not  the  case  with  money  col- 
lected by  a  treasurer.  It  Is  not  a  part  of  his 
business  to  use  the  money  of  the  society. 
He  collects  it  for  the  sole  purpose  of  safe- 
keeping and  disbursing,  under  the  orders  and 
directions  of  the  society. 

It  is  next  urged  that  the  court  was  with- 
out jurisdiction  for  the  reason  that  the  in- 
dictment was  in  the  name  of  the  state  of 
Oklahoma,  and  concluded  with  the  words 
"against  the  i)eace  and  dignity  of  the  state." 
The  Constitution  of  the  state  (section  192. 
Bunn's  Ed.)  Is  as  follows:  '^he  style  of  all 
writ's  and  processes  shall  be  The  State  ot 
Oklahoma.'  All  prosecutions  shall  be  carried 
on  In  the  name  and  by  the  authority  of  the 
state  of  Oklahoma.  All  Indictments,  Informa- 
tions, and  complaints  shall  conclude,  'against 
the  peace  and  dignity  of  the  state.' "  Under 
this  section  the  form  of  the  indlctmoit  is 
proper.    Hie  Indictment  contains  an  all^a- 
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dan  that  the  acts  complained  of  \vere  oon- 
trary  to  the  form  of  the  statute  In  such  cases 
made  and  {yrovlded.  llila  means  against  the 
statute  In  force  at  the  time  the  offense  was 
committed.  The  defendant  was  certainly  not 
deprived  of  any  substantial  protection  by  rea- 
son of  the  form  of  the  pleading ;  and  the  dis- 
trict conrt  of  PlttsbDrg  county  had  Jurisdic- 
tion of  the  case,  and  we  deem  It  unnecessary 
to  do  more  than  cite  the  authorities  In  which 
the  same  question  has  been  disposed  of.    Hit 

parte  Lyda  Howland,  S  Okl.  Gr. ,  104  Pac. 

827;  Bx  parte  Onrlee,  20  Okl.  102,  96  Pac.  414; 
Hlggtns  ▼.  Brown,  20  Okl.  35S,  1  Okl.  Cr.  83. 
M  Pac.  703;  Packer  y.  People,  8  Colo.  362,  8 
Paa  664,  and  authorities  there  dted. 

It  Is  urged  that  the  court  abused  its  dis- 
cretion In  overruling  the  defendant's  motion 
for  a  continuance.  It  appears  that  the  pros- 
ecuting attorney  agreed  that  the  motion  might 
be  read  as  a  deposition,  and  this  was  done  as 
provided  for  In  the  Oklahoma  procedure.  In 
the  case  of  Oeorge  Elmo  Vance  t.  State  (de- 
cided at  this  term  of  the  court)  106  Pac.  807, 
we  held  that  this  court  would  not  review  the 
•ctlon  of  the  trial  court  In  overruling  motion 
tor  continuance  unless  It  clearly  appears  that 
ttM  discretion  was  abused,  and  It  does  not  so 
appear  In  this  Instance. 

Hie  next  assignment  Is  diat  an  examina- 
tion of  the  record  will  rtiow  that  the  coutt 
permitted  the  witnesses  Gayley  and  Mabry  to 
testify  as  to  the  contents  of  the  treasurer's 
books,  from  notations  made  hy  them.  In  place 
•(  the  book  Itself.  The  record  discloses  that 
each  of  these  witnesses  held  copies  of  this 
book  made  by  themselves,  and  they  were  per- 
mitted to  refer  to  these  copies  to  refresh 
their  memory,  and  that  the  book  Itself  was 
Introdnced.  A  witness  may  refer  to  a  memo- 
randum made  by  himself  In  order  to  refresh 
his  memory,  and  we  find  no  error  In  the  oonrt 
permitting  these  witnesses  to  refer  to  their 
copies. 

Connsel  urge  that  the  conrt  Should  have 
directed  the  Jury  to  And  the  defendant  not 
gnllty  for  the  reason  that  all  the  evidence 
In  the  case  that  tended  to  prove  the  defend- 
ant guilty  was  the  circumstance  that  the 
money  was  paid  to  talm,  and  that  he  failed 
to  satisfactorily  account  for  same,  and  that 
there  should  have  been  an  Instrnctlon  de- 
fining the  punishment  for  petit  larceny.  The 
evidence  is  to  the  effect  that  the  money  was 
delivered  to  the  defendant,  that  he  failed  to 
satisfactorily  account  fOr  it,  and  that  his 
books  bore  evidence  of  having  been  falsified 
In  the  Items  giving  him  credit  for  money  paid 
out,  and  that  he  had  taken  credit  for  larger 
sums  than  he  had  paid  on  the  vouchers  on 
file.  It  was  for  the  Jury  to  determine  wheth- 
er he  had  converted  the  money  with  a  fraud- 
ulent Intent  His  evidence  was  that  he  had 
paid  the  money  on  vouchers  whldi  he  had 
lost  and  had  failed  to  enter  on  his  books. 
That  was  a  question'  of  fact  to  be  determined 
1>y  the  Jury.  Itie  proof  Is  nndlt^uted  that 
tiie  amonnt  tmaccounted  for  was  more  than 


flO.  The  conrt  did  not  err  in  teftoslng  to  di- 
rect a  verdict  where  there  was  competent 
testimony  reasonably  tending  to  prove  the 
defendant  gnllty,  and  there  Is  no  error  In  re- 
fusing to  give  the  instruction  on  petit  lar- 
ceny, when  under  all  the  proof,  if  he  were 
gull^  at  all,  he  was  gnllty  of  taking  a  sum 
greater  than  flO. 
The  Judgment  of  the  trial  court  Is  affirmed. 

FUBMAN,  P.  J.,  and  DOXUG,  J.,  concuc 


(S  Okl.  Cr.  Ill) 
Ex  parte  JUSTUS. 

(Criminal  CSourt  of  Appeals  of  Oklahoma.    Oct. 
25,  1909.) 

1.  Habxab  Oosfus  (I  80*)— Gaoonos  or  Rs- 

UEF. 

Tills  conrt  on  habeas  corpus  will  not  look 
beyond  the  judgment  and  sentence  of  any  conrt 
of  competent  Jurisdiction  as  to  mere  IrTegulari- 
ties  of  procedure,  or  errori  in  law  on  questions 
over  which  the  court  had  JurUdiction. 

[B!d.  Note.— For  other  cases,  see  Habeas  Cor- 
pns.  Cent.  Dig.  f  26;   Dec  Dig.  f  SO.*] 

2.  Courts  (|  1*)— "Corst  or  CoiiPKTEirr  Jo- 

USOIOTION." 

A  court  of  oempetent  Jurisdiction  is  on* 
having  power  and  authority  of  law  at  the  time 
of  acting  to  do  the  particular  act. 

[Ed.  Note.— For  other  cases,  see  Ctearts,  C!ent 
Dig.  f  1 ;   Dec.  Dig.  «  1.* 

For  other  definitions,  ses  Words  and  Phrases, 
vol.  2,  pp.  1360-lSdl,] 

8.  Habias  CM>BPns  (|  4*)— <Rki(b>t  bt  Win 

or  Bbbob  OB  Appeaim 

The  writ  of  habeas  corpus  cannot  be  used 
to  perform  the  office  of  a  writ  of  error  or  ap- 
peal, and  should  be  limited  to  cases  In  wliich  the 
judgment  and  scnteaos  of  the  court  attacked  is 
clearly  void. 

[Ed.  Note.— For  other  eases,  see  Habeas  Cor- 
pus, Out.  Dig.  I  4 ;  Dec.  Dig.  I  4.*] 

4.  Habeas  Cobpus  (S  27*) — Gboukds  roB  Uk- 

tiET— Wart  or  ATJTiioniTT. 

If  the  petitioner  be  imprisoned  under  a 
Judgment  of  a  court  which  had  no  authority  to 
render  the  Judgment  complained  of,  then  re- 
lief may  be  accorded  by  babeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas  (3or- 
pus.  Cent  Dig.  f  22;    Dec  Dig.  f  27.*] 

(Syllabus  by  the  Court) 

Original  petition  for  babeas  ootpas  by  Bd- 
ward  B.  Justus.    Writ  granted. 

This  Is  an  original  action  In  this  court  on 
petition  for  writ  of  habeas  corpus.  The  pe- 
titioner is  confined  in  the  State  Penitentiary 
at  McAlester,  Okl.,  under  Judgment  and  sen- 
tence Issued  out  of  the  district  court  of  Kay 
county,  Okl.,  then  Oklahoma  Territory,  Sep- 
tember  80,  189&  That  part  of  the  pertltlon 
necessary  to  be  copied  is  as  follows:  "That 
the  said  R.  W.  Dick,  warden  as  aforesaid, 
restrains  your  petitioner  by  reason  of  a  cer- 
tain Jadgment  and  sentence  Issued  out  of 
the  district  conrt  of  KSy  coimty;  Okl.  T., 
September  80,  1886^  which  purposes  to  ad- 
Judge  yoar  petitioner  guilty  of  and  to  sen- 
tence. Mm  forthe  crime  of  murder,  under 
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whicfa  your  petitioner  ww  confined  In  tbe 
Kansas  state  penitentiary,  at  Lansing,  Kan., 
«nd  under  the  autborlty  confored  by  tbe 
law  of  Oklaboma  approred  AprU  26,  1906, 
which  directed  the  removal  of  certain  pria- 
onefs  from  Kansas  to  OliJahoma,  was  no  au- 
thority for  removing  your  petitioner  because 
he  was  not  sentenced  to  either  the  Blansas 
state  penitentiary  at  Lantsing,  Kau.,  or  tbe 
territorial  prison.  That  said  district  court 
of  Kay  county,  territory  of  Oklahoma,  was 
without  jurisdiction  to  try,  adjudge,  and 
sentence  your  petitioner  for  the  following 
reasons,  to  wit:  Your  petitioner  was  ar- 
rested in  Kay  county,  Olil.  T.,  May  24, 
1898.  On  May  28th  following  the  county  at- 
torney made  the  following  affidavit:  *0. 
p.  Finkham,  of  lawful  age  and  being  finit 
duly  sworn,  on  his  oath  deposes  and  says 
that  he  is  the  county  attorney  of  Kay  coun- 
ty, Oklahoma  Territory;  that  one  Justus  Is 
pow  confined  In  the  county  Jail  of  Kay  coun- 
ty under  the  charge  of  murder,  and  your  af- 
fiant has  reason  to  believe,  and  does  be- 
lieve, that  tbe  said  jail  Is  Insufficient  In 
which  to  hold  the  said  fidward  B.  Justus  in 
tile  present  state  of  public  mind.  [Signed] 
C.  It.  Pinkham,  County  Attorney.'  And  tbe 
following  order  was  thereupon  entered  by 
the  judge  of  the  district  court  of  said  coun- 
ty: 'Now,  on  the  2Sth  day  of  May,  1898,  this 
case,  came  on  for  hearing  on  tbe  affidavit  of 
tbe  county  attorney  <of  Kay  county,  showing 
to  the-  court,  that  tbe  said  Edward  B.  Jus- 
tus is  charged  with  the  crime  of  murder 
eommitted  in  said  <K}anty  and  is  now  confin- 
ed in  Kay  county  jail,  that  sftld  jail  Is  in- 
sufficient for  the  safekeeping  of  said  Justus, 
and  that  the  public  mind  is  In  a  more  or  leas 
excited  state.  Wherefore  the  court,  being 
duly  advised  In  the  premises,  is  of  the  opin- 
ion that  the  said  Justus  should  be  trans- 
ported and  kept  in  some  other  county  in  the 
territory.  Wlierefore  It  is  prdered  by  the 
court  that  tbe  sberifC  of  Kay  county  trans- 
port the  said  Edward  B.  Justus  to  tbe  coun- 
ty jail  of  Logan  county  for  safekeeping  for 
a  period  of  90  days.  At  tbe  expiration 
whereof  be  shall  return  the  said  Edward  B. 
Justus  to  the  county  jail.  [Signed]  Bayard 
T.  Hainer,  Judge.'  On  the  12th  day  of  Sep- 
temljer  thereafter  your  petitioner  was  called 
to  tbe  bar  of  the  district  court  of  Kay  coun- 
ty, and,  before  pleading  to  the  indictment, 
filed  the  following  affidavits:  'Comes  Ed- 
ward B.  Justus,  above-named  defendant, 
who,  being  duly  sworn,  on  his  oath  deposes 
and  says  that  he  cannot  have  a  fair  and 
Impartial  trla4  In  the  couuty  of  Kay,  in  said 
territory,  for  the  reason  that  there  Is  a  prej- 
udice against  blm  existing  in  said  county, 
that  such  prejudice  was  af>  strongly  array- 
ed against  him,  said  defendant,  that  It  was 
necessary  for  tbe  officials  of  said  county  to 
remove  him  from  the  twd;  thereof  to  keep 
Mm  safely  from  mob  violence  with  which  he 
was  threatened  pending  inrestigatlon  of  the 
Charge  against  Urn  by  th«  grand  jusF;  tbat 


a  conaiMracy  was  formed  to  do  him  serious 
Injury,  and  there  were  serious  threats  made 
against  him  by  tbe  citizens  of  said  county; 
tbat  affiant  believes  that  the  same  spirit 
now  exists  in  said  county.  Wherefore  he 
asks  for  a  change  of  venue  of  said  cause  to 
some  ottier  county  In  the  territory.  [Sign 
ed]  E.  B.  Justus.'  'Also  personally  appeared 
Andrew  Jones  and  J.  H.  Helms,  who,  both 
being  first  duly  sworn  on  their  oaths,  depoM 
and  say  they  are  residfflits  of  said  county 
and  territory,  and  have  heard  read  tha 
above  and  foregoing  affidavit  of  Edward  B. 
Justus,  defendant  in  the  above  causey  and 
know  liie  contents  thereof,  and  that  the  al- 
legations contained  thereiti  are  tme.  Af- 
fiants further  depose  and  say  that  said  de- 
fendant cannot  liave  a  fair  and  Impartial 
trial  in  said  ooonty  by  reason  of  the  facts 
stated  in  said  defendant's  affidavit,  and  that 
they  have  no  interest  in  tiie  results  of  the 
trial,  but  only .  desire  that  jostice  may  be 
d<me  the  accused.  [Signed]  Andrew  Jones. 
J.  H.  Helms.'  All  of  th6  above  affidavits  set 
forth  were  duly  and  properly  sworn  to  an 
tbe  law  reqnises,  abd  onrtlflad  copies  there- 
of are  attached  hereto,  marked,  'BthiUts — 
Affidavits.'  U^eceupon  the  county  attorney 
filed  the  affidavits  of  24  persons  In  opposition 
to  said  motion 'Xor  a  diange  of  venue,  and 
the  court,  after  hearing  said  motion  and  af- 
fidavits, did  overrule  said  motion,  as  fol- 
lows: 'Now,  on  this  12th  day  of  S^tember, 
this  case  is  called,  and  the  defendant  is  or- 
dered brought  into  court,  hereupon  Bd. 
Justice,  whose  true  nuae  is  Edward  B.  Jus- 
tus, Is  proddcodin  court  in  custody  of  the 
sheritC  of  Kay  county.  The  territory  is  rep- 
resented by  O.  Xi.  Plnldham,  county  attorney, 
and  the  defendant  la  present  In  person  and 
by  O.  W.  Onrran  and  A.  A.  Byers.  There- 
upon the  defendant  by  bis  attorneys  pre- 
sents a  motion  for  change  of  venue  support- 
ed by  the  affidavits  of  two  disinterested  par- 
sens.  And  thereupon  the  county  attorney  of 
Kay  county,  on  behalf  of  the  territory  of 
Oklahoma,  presents  the  affidavits  of  24-  dl». 
Interested  persons  in  opposition  to  said  mo- 
tion for  a  change  of  venue.  The  court,  aft- 
er hearing  tbe  said  motion  and  iiniatiMi 
and  arguments  of  counsel,  and  being  folly 
advised  In  the  premises,  overrules  said  mo- 
tion for  a  change  of  venue  to  which  ruling 
overruling  said  motion,  the  defntdant  at  the 
time  duly  excited  and  excepts.  Thereupon 
the  said  defendant  is  remanded  to  tbe  custo- 
dy of  the  sheriff  of  Kay  county,'  whicfa  order 
was  entei«d  in  Journal  No.  4,  at  page  155, 
a  certified  copy  whereof  Is  hereto  attached 
marked,  'Bxblblt^-Joumal  entry.'  "  The  peti- 
tion further  sets  out  the  proceedings  showing 
the  defendant  was  tried  and  convicted  and 
sentenced  to  imprisonment  In  the  territorial 
poiitentiary  for  the  term  of  lUs  natural  life 
at  hard  labor;  and,  after  setting  out  the 
necesaary  exhibits  as  .to  the.  record,  says: 
"Xouc  petitioner  says  tliat  said  Judgment 
and  sentence  and  all  other  i^rooeedlngs  in 
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and  orders  made  by  the  said  district  ^ctart 
of  Kay  county  were  null  and  void,  -vrhlcb 
were  made  after  your  petitioner  filed  bis 
motion  and  affidavit  for  a  change  of  yenue." 
Tbe  petition  concludes  wltb  the  prayer  that 
the  petitioner  be  discharged  from  prison  and 
restored  to  his  liberty,  or  that,  falling  there- 
in, he  be  remanded  to  tbe  sheriff  of  Kay 
county,  Okl.  Tbe  petition  is  prop«ly  Terl> 
Bed. 

Enbanks  &  Elder  and  Ohas.  T.  Keller,  for 
petitioner.  Chas.  West,  Atty.  Gen.,  E.  G.  SpU- 
man,  Cbaa  L.  Moore,  Asst.  Atty.  Gen.,  and 
C.  Ij.  Plnkham,  Ex-Co.  Atty.,  for  respondent 

OWEN,  J.  (after  stating  the  facts  as 
above).  The  case  at  bar  is  one  of  unusual 
history.  At  the  time  this  petitioner  was 
tried  the  territorial  penitentiary  was  at  Lan- 
sing, Kan.  His  case  was  appealed  to  tbe  Su- 
preme Court  of  Oklahoma  Territory,  and  the 
appeal  dismissed.  After  his  appeal  had  beeu 
dismissed  by  the  Supreme  Court  of  the  ter- 
ritory, and  while  in  tbe  territorial  prison  at 
Lansing,  Kan.,  he  applied  to  the  Supreme 
Court  of  Kansas  for  a  writ  of  habeas  corpus 
as  reported  in  05  Kan.  547,  70  Pac.  354.  The 
writ  was  denied.  The  petitioner  was  under 
the  authority  conferred  by  the  law  of  Okla- 
homa approved  May  20,  1906  (I>awB  1908,  p. 
264,  c  22),  removed  to  the  state  penitentiary 
of  Oklahoma  at  McAlester.  In  this  proceed- 
ing we  are  adced  to  pass  on  the  identical 
question  presented  on  appeal  to  tbe  Supreme 
Court  of  the  territory  of  Oklahoma  and  to 
the  Supreme  Court  of  the  state  of  Kansas 
•n  petition  -  for  writ  of  habeas  corpus.  It 
cannot  be  contended  that  the  Judgment  of 
the  Supreme  Court  of  Kansas  precludes  ^Is 
court  from  inquiring  into  the  legality  of  the 
impri8onm«)t.  By  tbe  great- prepondlerance 
of  authority  the  principle  of  res  adjudlcata, 
where-.not  otherwise  provided  by  statute,  has 
no  application  In  habeas  corpus, '  and  a  do- 
clsl(Hi'  on  one  writ  is  no  bar  to  proceedings 
on  subsequent  habeas  corpus  proceedings. 
Bz  parte  .Tohnson,  1  Okl.  Cr.  R.  414,  98 
Pac.  4S1.  Neither  is  the  deciaion  of  the  Su- 
preme Court  of  the  territory  of  Okliihoma  in 
diamissing  the  appeal  conclusive  on  this  court 
In  tlie  sense  that  would  preclude  this  court 
from  considering  tbe  petition  as  presented 
here.  This  court  on  habeas  corpus  will  not 
look  beyond  the  judgment  and  sentence  of 
any  court  of  competent  jurisdiction  as  to  any 
mere  Irregularities  of  procedure  or  errors  in 
law  on  questions  over  which  the  court  bad 
Jurisdiction.  A  judgment  in  its  nature  con- 
cludes tbe  subject  on  which  It  Is  rendered, 
and  pronounces  the  law  of  the  case.  Tbe 
Judgment  of  a  court  of  record,  whose  Juris- 
diction is  final.  Is  as  conclusive  on  all  the 
world  as  the  judgment  of  this  court  would  be. 
It  Is  as  conclusive  on  this  court  as  on  other 
courts.  It  puts  an  end  to  inquiries  concern- 
ing the  fact  by  deciding  it  But  there  is  a 
very  material  difference  between  an  irregu- 
larity in  procednre  that  renders  a  Judgment 


voidable  and  reversible  on  a  writ  of  error  or 
appeal,  and' acts  which  exceed  the  court's  Ju- 
risdiction, or  which  deny  to  the  defendant,  a 
constitutional  right,  and  thereby  render  the 
judgment  void. 

While  the  writ  of  habeas  corpus  cannot  be* 
used  to  perform  the  oJBce  of  a  writ  of  error 
or  appeal,  and  tbe  remedy  by  habeas  corpnti 
Hhottld  be  limited  to  cases  Ih  which  the  Judg-' 
ment  or  sentence  attacked  is  dearly  void  by 
reason  of  Its  having  been  rendered  without 
jurisdiction,  or  by  reason  of  the  court  having 
exceeded  Its  Jurisdiction  In  the  premises  (In 
re  McNaught  1  Okl.  «r.  R.  628,  99  Pac 
241),  If  the  petitioner  be  imprisoned  under  a 
judgment  of  a  court  which  had  no  jurisdic- 
tion of  the  person  or  the  subject-matter  or 
auUiorlty  to  render  the  judgment  complained 
of,  then  relief  may  be  accorded.  This  prin- 
ciple Is  announced  by  the  great  weight  of 
authority,  and  has  been  repeatedly  adhered 
to  by  the  Supreme  Cotirt  of  the  United 
States.  In  re  Lane,  135  U.  S.  443,  10  Sup. 
Ot.  760,  34  L.  Bdl  219 ;  In  re  Frederich,  140 
U.  S.  70),  18  Sup.  Ct  7S3,  37  L.  Bd.  663;  Bx 
parte  Tyler,  149  U.'S.  184,  18  Sup.  Ct  785, 
S7v  L.  Bd.  689;  In  re  Swan,  150  U.  S.  637, 
14  sup.  Ct  225,  37  It.  Ed.  1207.  The  statute 
In  force  at  the  time,  «nd  under  which  the 
petition  for  change  of  venue  was  flled*  is  as 
follows:  "A  criminal  action '  prosecuted  b^r 
indictment  or  by  information  originally  filed 
In  the  district  court,  may,  at  any  time'  bfl' 
fore  tbe  trial  is  begun,  on  the  «|iplt«atiou  oil 
tbe  defendant,  be  removed  from  the'  cotot 
and  the  county  In  which  it  -  is  pending  a's 
follows :  BMrst.  If  the  offense  charged  in  the 
Indlctmeut  be  punishable  With  death'  or  Im- 
prisonment in  the  territorial'  pHson  for  life, 
if  it  be  made  to  appear  by  the  affidavit  of 
the  aocused,  and  two  disinterested  persons, 
that  a  fair  and  impartial  trial  cannot  be  had 
In  such  county,'  a  change  must  be  granted." 
section  5427,  Wilson's  Rev.  &  Ann.  St.  1908, 
It  is  conceded  here  that  the  petitioner  cont- 
plled  wltb  the  requirements  of  this  section. 
The  trial  court  denied  the  change  of  venue. 
Was  the  court's  action  in  denying  the  change 
of  venne  a  mere  irregularity  in  procedure,- 
or  did  it  render  the  action  of  the  court  tbere-< 
after  illegal?  Was  It  merely  an  error  that 
would  only  be  reversible  on  appeal  or  one 
that  rendered  subsequent  proceedings'  votdT 
Article  0  of  the  (Constitution  of  the  United 
States  provides  that,  "in  all  criminal  pi-ose- 
cutlons,  tbe  accused  shall  enjoy  tbe  right  to 
a  speedy  and  public  trial,  by  an  ImpArtlal 
Jury  of  the  state  and  district,"  etc.  This  pro- 
vision guarantees  the  right  of  an  Impartial 
jury.  Section  10  of  tbe  organic  act  of  the 
territory  of  Oklahoma  (Act  May  2,  1890,  c. 
182,  20  Stat  87),  in  full  force  and  effect  at 
the  time  this  case  was  tried.  In  fixing  the 
venue  of  cases  both  civil  and  criminal  con- 
cludes With  this  language:  "But  any  case 
civil  or  criminal,  may  be  removed,  by  change 
of  venue,  to  another  county."  This  gives  the 
defendant  the  right  to  a  change  of  Tano&> 
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Section  5427,  above  quoted,  prescribes  the 
method  of  securing  the  change,  and  thereby 
securing  an  Impartial  jury.  When  the  trial 
court  refused  to  grant  the  change,  he  depriv- 
ed the  defendant  of  a  right  guaranteed  In 
the  GonBtitution  of  the  United  States,  and 
given  in  the  organic  act,  which  had  the  legal 
effect  and  force  of  a  constitution,  and  was 
the  aame  in  effect  as  denying  the  defendant 
a  constitutional  right 

In  the  case  of  Ex  parte  Watklns,  8  Pet 
193,  7  L.  Ed.  €50,  and  Kz  parte  Parka,  93  U. 
S.  18,  23  L.  Ed.  787,  and  a  number  of  sub- 
sequent cases,  the  Supreme  Court  of  the 
United  States  refused  to  look  beyond  the 
judgment  and  seatence  of  a  court  ai  record, 
holding  that  it  was  only  where  the  proceed- 
ings below  were  «rtlrely  void,  either  for  want 
of  Jurlsdlctiou  or  other  cause,  that  relief 
would  be  given  by  habeas  corpus.  The  same 
court  In  the  case  of  Hans  Nielsen,  reported 
in  131  n.  S.  176,  9  Sup.  Ct  672,  33  L.  Ed. 
118,  announced  the  doctrine  that  the  petition- 
er should  be  released  on  habeas  corpus  If 
the  record  disclosed  that  he  had,  on  the  trial 
in  the  lower  court,  been  denied  a  constitu- 
tional right  The  syllabus  of  tiii  case  Is  as 
foUowB:  "Where  a  court  is  without  authori- 
ty to  pass  a  particular  sentence,  such  sen- 
tence la  void,  and  the  defendant  imprisoned 
under  It  may  be  discharged  on  habeas  cor- 
■pua.  A  Judgment  In  a  criminal  case  denying 
to  the  prisoner  a  oonstltutlonal  right,  or  In- 
flictlog  an  unconstitutioaal  iioialty,  is  void, 
aad  be  may  be.  discharged  on  habeas  corpus." 
In  the  oplalcm  rendered  by  Mr.  Justice  Brad- 
ley we  find  the  following  language,  beginning 
OB  page  182  of  131  U.  S.,  page  674  of  9  Sup. 
Ct  (33  L.  Ed.  US):  "The  first  question  to 
be  considered  is,  whether,  if  the  petitioner's 
poaltion  wafl  true  that  he  had  been  convicted 
twice  for  the  same  offense,  and  tlie  court 
erred  in  Its  declalon,  he  could  have  relief  by 
habeas  corpus?  The  objection  to  the  remedy 
by  habeas  corpus,  of  course,  would  be  that 
there  was  in  force  a  regular  judgment  of  con- 
viction, which  could  not  be  questioned  col- 
laterally, aa  it  would  have  to  be  on  habeas 
corpus.  But  there  are  exceptions  to  this 
rule  which  have  move  than  once  been  acted 
upon  by  this  court.  It  is  firmly  established 
that  if  the  court  wUdi  renders  a  judgment 
has  not  jurisdiction  to  render  it  either  be- 
cause the  proceedings  or  the  law  under  which 
they  are  taken  are  unconstltutioaal,  or  for 
any  other  reason,  the  judgment  is  void,  and 
may  be  questioned  collaterally,  and  a  defend- 
ant who  Is  imprisoned  under  and  by  virtue 
of  it  may  be  discharged  from  custody  on 
habeas  corpus.  This  was  so  decided  In  the 
cases  of  Ex  parte  Lange,  18  WaU.  163,  21 
U  Ed.  872.  and  Ex  parte  Slebold,  100  U.  S. 
371,  25  I<.  Ed.  717,  and  In  several  other  cases 
referred  to  therein..  In  the  ease  of  In  re 
Snow,  120  U.  -S.  274,  7  Sttp.  €t  556,  SO  L. 
Eid.  668,  we  held-  that  only  one  indictment 
aad  conviction  of  the  crime  of  unlawful  co- 
bftbitatioo,  under  the  act  of  188Z,  could  be 


had  for  the  time  preceding  the  finding  of  the 
indictment,  because  the  crime  was  a  contin- 
uous one,  and  was  but  a  single  crime  until 
prosecuted;  that  a  second  conviction  and 
punishment  of  the  same  crime,  for  any  part 
of  said  period,  was  an  excess  of  authority 
on  the  part  of  the  district  court  of  Utah; 
and  that  a  habeas  corpus  would  lie  for  the 
discharge  of  the  defendant  imprisoned  on 
such  conviction.  In  that  case  the  habeas 
corpus  was  applied  for  at  a  term  subsequent 
to  that  at  which  the  judgment  was  rendered; 
but  we  did  not  regard  this  circumstance  as 
sufficient  to  prevent  the  prisoner  from  hav- 
ing his  remedy  by  that  writ  It  is  true  that 
in  the  case  of  Snow  we  laid  emphasis  on  the 
fact  that  the  double  conviction  for  the  same 
offoise  appeared  on  the  face  of  the  judg- 
meut ;  but  If  it  appears  in  the  indictment  or 
anywhere  else  In  the  record  (of  wtiicfa  the 
judgment  is  (mly  a  part),  it  la  sufficient  In 
the  present  case  it  appeared  on  the  record  in 
the  plea  of  autrefois  convict  whidi  was  ad- 
mitted to  be  true  by  the  demurrer  of  ttie 
government  We  tliink  that  this  was  suffi- 
cient It  was  laid  down  by  tliis  court  in 
Be  Coy,  127  U.  S.  731,  758,  8  Sup.  Ct  12G3, 
32  L.  Ed.  274,  that  the  power  of  Congress  to 
pass  a  statute  under  which  a  prisoner  la  held 
in  custody  may  be  Inquired  into  under  a  writ 
of  liabeas  corpus  as  ailectlng  the  jurisdiction 
of  the  court  which  ordered  his  imprisonment; 
and  the  court,  speaking  by  Mr.  Justice  Mil- 
ler, adds:  'And,  If  their  want  of  power  ap- 
pears on  the  faoe  of  the  record  of  his  con- 
demnation, whether  in  the  indictment  or 
elsewhere,  the  «ourt  which  has  authority  tn> 
issue  the  writ  is  bound  to  release  him'— refer- 
ring to  Ex  parte  Slebold,  100  U.  S.  371,  25  U 
Ed.  717.  In  the  present  case,  it  Is  true,  the 
ground  for  the  habeas  corpus  was,  not  the 
invalidity  of  an  act  of  Congress  under  which 
the  defendant  was  indicted,  but  a  second 
prosecution  and  trial  for  the  same  offense, 
contrary  to  an  express  provision  of  the  Con- 
stitution. In  other  words,  a  constitutional 
immunity  of  the  defendant  was  violated  by 
the  second  trial  and  Judgment  It  is  difficult 
to  see  why  a  oenvictJon  and  punishment  un- 
der an  unconstitutional  law  Is  more  violative 
of  a  person's  constitutional  rights  than  an 
■nconstitutional  conviction  and  punishment 
under  a  valid  law.  In  the  first  case,  it  is  true 
the  «onrt  has  no  anthority  to  take  cognizance 
of  the  ease;  but  in  the  other  it  has  no  an* 
thority  to  rmder  Judgment  against  tite  de- 
fendant This  was  the  case  in  Ex  parte 
Lange^  wh««  the  court  had  axithority  to  hear 
and  determine  the  case,  but  we  held  that  it 
liad  no  anthority  to  give  the  Jut^ment  it  did. 
It  was  the  same  in  the  case  of  Snow.  The 
court  had  authority  oyer  the  case,  but  we 
held  that  it  had  no  authority  to  give  judg- 
ment against  the  prisoner.  He  was  protect- 
ed by  a  constitutional  provision,  securing  to 
him  a  fundamental  right  It  was  not  a  case 
of  mere  error  in  law,  but  a  case  of  denying 
to   a   per8(Hi  a  constUationnl   right     And, 
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wbere  Boeh-  a-  case  ajipean  on  -the  record,  the 
part/  iB  entitled  to  be  discharged  from  Im- 
prisonment. The  distinction  between  the 
case  of  a  mere  error  in  law,  and  of  one  in 
wltich  the  Judgment  is  void.  Is  pointed  ont 
In  Ex  parte  Siebold,  100  U.  8.  371,  375,  25 
L.  Ed.  717,  and  is  Illustrated  by  the  case  of 
Ex  parte  Parka,  93  U.  S.  IS,  23  L.  Ed.  787, 
as  compared  with  the  cases  of  Lange  and 
Snow.  In  the  case  of  Parks  there  was.  an  al- 
leged miaconstroctlon  of  a  statute.  We  held 
that  to  be  a  mere  error  in  law.;  the  court 
having  Jurisdiction  of  the  case.  In  the  cases 
of  Lange  and  Snow  there  was  a  denial  or 
invasion  of  a  constitutional  right  A  party 
Is  entitled  to  a  habeas  corpus,  notjinercly 
wbere  the  court  is  without  Jurisdiction  of 
the  cause,  but  where  It  has  no  constitutional 
authority  or  power  to  condemn  the  prisoner. 
As  said  by  Chief  Baron  Gilbert,  In  a  passage 
quoted  in  Ex  parte  Parks,  93  U.  S.  18,  22,  23  Ir. 
Ed.  787:  'If  the  commitment  be  against  law, 
as  being  made  by  one  who  had  no  Jurisdic- 
tion of  the  cause,  or  for  a  matter  for  which 
by  law  no  man  ought  to  be  punished,  the 
court  are  to  discharge.'  This  was  said  In 
reference  to  cases  ^hlch  had  gone  to  convlc- 
tlpn  and  sentence.  Lord  Hale  laid  down  the 
same  doctrine  in  almost  the  same  words.  2 
Hale's  Pleas  of  the  Crown,  144.  And  why 
should  not  such  a  rule  prevail  In  favorem  11- 
bertatis?  If  we  have  seemed  to  hold  the 
contrary  in  any  case,  it  has  been  from  inad- 
Tertence.  The  law  could  hardly  be  stated 
with  more  categorical  accuracy  than  It  Is  In 
the  opening  sentence  of  Ex  parte  Wilson,  114 
n.  S.  417,  420,  5  Sup.  Ct.  935,  936,  29  h.  Ed. 
89,  where  Mr.  Justice  Gray,  speaking  for  the 
court,  said:  'It  Is  well  settled  by  a  series  of 
decisions  that  this  court,  having  no  Jurisdic- 
tion of  criminal  cases  by  writ  of  error  or  ap' 
peal,  cannot  discbarge  on  habeas  corpus  a 
person  imprisoned  under  the  sentence  of  a 
circuit  or  district  court  In  a  criminal  -case, 
unless  the  sentence  «xceeds  the  Jurisdiction 
of  that  court,  or  there  is  no  authority  to  hold 
him  under  the  sentence.'  This  prc^sltlon,  it 
is  true,  relates  to  the  power  of  this  court  to 
discbarge  on  habeas  corpus  .{lersons  sentenced 
by  the  circuit  and  district  courts ;  but,  with 
regard  to  the  power  of  discharging  on  habeas 
corpus,  it  is  generally  true  that,  after  the 
conviction  and  sentence,  tho,  writ  only  lies 
when  the  sentence  exceeds  the  Jurisdiction  of 
the  court,  or  there  Is  no  authority  to  hold 
the  defendant  under  it  In  the  present  case 
the  sentence  given  was  beyond  the  Jurisdic- 
tion of  the  court,  because  it  was  against  an 
express  provision  of  the  Constitution,  which 
bounds  and  limits  all  Jurisdiction."  ' 

In  the  case  of  Ex  parte  Bain,  121  U.  S., 
beginning  at  page  1,  7  Sup.  Ct  781,  30  L.  Ed. 
849,  a  demurrer  was  interposed  to  the  indict- 
ment, and  the  court  permitted  the  United 
States  attorney  to  strike  out  certain  words 
in  the  indictment,  holding  that  they  were  sur- 
plusage. After  conviction,  the  defendant  ap- 
plied to  the  Supreme  Oourt  of  the  United 


States  for  a  writ  of  habeas  corpoB,  alleging 
that  the  Judgment  and  sentence  were  void, 
for  the  reason  that  be  was  tried  without  a 
proper  indictment  In  d^vering  ttie  opinion 
the  court  used  the  following  language:  "It 
only  remains  to  consider  whether  this  change 
In  the  indictment  deprived  the  court  of  the 
power  of  proceeding  to  try  the  petitioner 
and  sentence  him  to  the  imprisonment  pro- 
vided for  in  the  statute.  We  have  no  di£B- 
culty  In  holding  that  the  indictment  on  which 
he  was  tried  was  no  indictment  of  a  grand 
Jury.  The  decisions  which  we  have  already 
referred  to,  as  well  as  sound  principle,  re- 
quire us  to  hold  that  after  the  indictment 
was  changed,  it  was  no  longer  the  indict- 
ment of  the  grand  Jury  who  presented  tt. 
Any  other  doctrine  would  place  the  rights  of 
the  citizen  which  were  Intended  to  be  pro- 
tected by  the  constitutional  provision  at  the 
mercy  or  control  of  the  court  or  prosecuting 
attorney ;  for,  If  It  be  once  held  that  changes 
can  be  made  by  the  consent  or  the  order  of 
ihe  court  in  the  body  of  the  Indictment  as 
presented  by  the  grand  Jury,  and  the  priison- 
er  can  be  called  upon  to  answer  to  the  Indict- 
ment as  thus  changed,  the  restriction  which 
the  Constitution  places  upon  the  power  of  the 
court  in  regard  to  the  prerequisite  of  an  in- 
dictment In  reality  no  longer  exists.  It  is  of 
no  avail  under  such  circumstances  to  say  that 
the  court  still  has  Jurisdiction  of  the  person 
and  of  the  crime;  for,  though  it  has  pos- 
sfes^fon  of  the  person,  and  would  have  Juris- 
diction of  the  crime,  if  it  were  properly  pre- 
sented by  indictment,  the  Jurisdiction  of  the 
offense  is  gone,  and  the  court  has  no  right  to 
proceed  any  further  in  the  progress  of  the 
case  for  want  of  an  Indictment.  If  there  is 
nothing  before  the  court  which  the  prisoner, 
in  the  language  of  the  Constitution,  can  be 
'held  to  answer,'  he  is  then  entitled  to  be 
discharged  so  far  as  the  offense  originally 
presented  to  the  court  by  the  indictment  Is 
concerned.  The  power  <rf  the  court  to  pro- 
ceed to  try  the  prisoner  Ie^  as  much  arrested 
as  if  the  indictment  had  been  dismissed  or 
a  nolle  prosequi  had  been  entered.  There 
was  nothing  before  the  court  on  which  it 
could  hear  evidence  or  pronounce  sentence. 
The  case  comes  within  the  prlndples  laid 
down  by  this  court  in  Ex  parte  Lange,  IS 
Wall.  163,  21  Lu  Ed.  872;  Ex  parte  Parks, 
83  U.  S.  18,  23  li.  Ed.  787;  Ex  parte  Wilson, 
114  U.  S.  417,  5  Sup.  Ct.  935,  29  Ia  Ed.  89, 
and  other  cases."  While  the  rule  is  settled 
by  the  Supreme  Court  of  the  United  States 
that  a  writ  of  habeas  corpus  cannot  be  used 
to  perform  the  oflSce  of  a  writ  of  error  or  ap- 
peal, and  that  the  court  will  not  look  beyond 
the  Judgment  and  sentence  to  correct  mere 
errors  in  law,  yet  a  petitioner  will  be  releas- 
ed on  Iiabeas  corpus  If  it  appear  satisfactorily 
to  the  court  that  he  has  been  doiled  a  con- 
stitutional right,  or  that  the  court  has  ex- 
ceeded Its  Jurisdiction,  Brown  on  Jurisdic- 
tion (2d,  Ed.)  i  97,  announces  the  saBM  rule 
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in.  thte  langaage:  "The  refusal  of  the  coart : 
to  gruiit  each  of  the  rights  above  enumerated, 
or  all  of  th«n  [referring  to  rights  granted 
by  the  Constitution],! seems  to  go  to  the  Ja> 
rlsdlctton;  and,  If  the  court  has  Jurisdiction 
to  try  the  action,  It  seems  to  lose  Jurisdiction 
«aice  acquired  by  a  disobedience  of  the  man- 
dates of  the  Constitution;  or,  rather,  the  trial 
ceases  to  be  a  legal  trial  by  a  deviation  from 
this-  course.  Therefore,  when  any  constitu- 
tional right  or  haununjty  of  a  person  Is  vio- 
lated, the  Judgment  of  the  court.  Is  void." 
Again,  In  section  110,  the  author  uses  the  fol- 
lowing language:  "The  three  essential  ele- 
ments necessary  to  render  the  conviction 
valid:  These  are  that  the  court  must  have 
Jurisdiction  over  the  subject-matter,  .the  per- 
son of  the  defendant,  and  authority  to  render 
the  particular  Judgment..  If  either  of  these 
etoments  are  lacking,  the  Judgment  is  fatally 
defective.  Where  these  dements .  ejclat,  the 
Judgment  of  the  court  Is  fli^al  and  conclusive 
as  against  the  world,  and  errors. in  ruling  on 
motions,  demurrers,  the  recepitlon  or  exclu- 
sion of  evidence,  or  In  the  determination  of 
the  facts  hy  the  Jury  cannot  be  tried  or  re- 
viewed, by  the  writ  of  habeas  corpus.  No 
court,  can  render  a  more  binding  Judgmept. 
No  court  can  look  behind  it  If  it  be  a  nul- 
lity,, the  officer  obeyln;;  It  becomes  liable  foe 
false  imprlsonmeut.  The  court  in  habeas  .cor- 
pus will  not  look  beyond  the  Judgment  unless 
tlie  record  discloses  some  fact  that  destroys 
the  Jurisdiction  under  the  law  or  ^at  oper- 
a'tes  directly  on  the  Judgment  Itself." 

T^fe  case  of  State  v.  Shipman,  93  Mo.  147, 
8,S.  W.  97,  is  one  where  the  defendant  filed 
t>etltlon  for  change  of  venue  under  a  statute 
very  similar  to  the  sections  of  our  statute 
above  quoted.  The  court  overruled  the  mo- 
tion, and  the  Supreme  Court  In  passing  on 
tlie'  IjUestlon'  used  tlie'  fpllo'wlng  language: 
"tJpon  ^he  making  and  filing  of  said  affidavits 
aiKf  api)licatlon  the  presiding  Judge  has  no 
ik>*er.or  authorltj  to  act  in  the  cause,  ex- 
rtpt  to  make  the  dfder  contemplated  In  ,sec- 
tl6n  1978.  After  that  his  subsequent  acts  In 
fhe'  case  were  unauthorized,  invalid,  and 
without  Jiny  binding  force,  as  against  thlB 
defendant"  In  the  case  6f  State  r.  Woleyer, 
127  Ind.  30«,  26  N.  E.  762,  In  discussing  the 
etfect  of  thb  Judgment  after  a  petition  foi*  a 
change  Of  venue  had  been  overruled,  the 
Rtlpreme  Court  of  Indiana  s-iW:  "It  itaust  be 
conc*ded  that  If  the  necessary  steps  were  all 
tnten'to  entitle  appellant  to  the  change  of 
veniie,  the' action  of  the  mayor  In  thereafter, 
over  hfa  objection,  'assuhilng  to  retain  J»}- 
risdlctibfl,  and  the  resulting  trial  and  con- 
deninattoUi  were  coram  non  Judlce,  and  void" 
— citing  a  great  number  of  authorities.  In 
the  case  of  Ex  parte  l>aitge,  18  Wall.  166 
(21  Jj.  Ed.  872),  supra,  the' court  used  the  fol- 
lowing Innpunge:  "Disclaiming  any  assertion 
Of  'a  Renefal  power  of  review  over  the  Judg- 
KlentB  of  the  inferloi'  cmirts  in  criminal  cases, 
by  the  Use  of  the  writ  of  habeas  corpus  'or 
etfterwtee,  -we  ^oeeed  tO'eiatnlae'  tb»  caae 


as  disclosed  t^  th»  record  of  tfas  olrealt  court 
and  the  return  of  the  marshal,  in  wbooe 
costody  the  prisoner  is  found,  to  ascertain 
whether  it  shows  that  the  cont  below  had 
any  power  to  render  the  Judgment  by  whi<4i 
the  prisoner  is  held."  In  the  case  of  E3z 
parte  Siebold,  100  V.  S.  371,  2S  L.  Ed.  717, 
supra,  the  court  In  discussing  the  office  of 
the  writ  of  habeas  corpns,  used  this  lan- 
guage: '^t  cannot  be  used  as  a  mere  writ 
of  error.  Mere  error  in  the  Judgment  or 
proceedings,  under  and  by  virtue  of  which 
a  party  is  Imprisoned,  constitutes  no  gronnd 
for  the  issue  of  the  writ  Hence,  uptm  a 
return  to  a  habeas  corpus  that  the  prisoner 
is  detained  under  a  conrlction  and  sentence 
by  a  conrt  having  Jurisdiction  of  the  cause, 
the  general  rule  Is  that  he  will  be  Instantly 
remanded,  •  •  •  but  the  general  role  is 
that  a  cenvicaon  and  sentence  by  a  court  of 
competent  Jurisdiction  is  lawful  cause  of 
Imprisonment  and  no  relief  can  be  given  by 
habeas  corpus.  •  The  only  ground  on  which 
this  court  or  any  conrt  without  some  special 
statute  authorizing  it  will  give  r^lef  on  ha- 
beas corpus  to  a  prisoner  under  conviction 
and  sentence  of  another  court  Is  the  want  of 
Jurisdiction  in  such  court  oyer  the  person  or 
the  cause,  or  some  other  matter  rendering 
Its  proceedings  void.  •  •  •  But  personal 
liberty  Is  of  so  great  moment  in  the  eye  of 
the  law  that  the  Judgment  of  an  inferior  court 
afRecting  It  is  not  deemed  so  conclusive,  but 
that  as  we  have  seen,  the  question  of  the 
court's  authority  to  try  and  imprison  the 
party  may  be  reviewed  on  habeas  corpus  by 
a  superior  court  or  Judge  having  authority  to 
award  the  writ" 

Our  statute  on  habeas  corpus  (section  4^56, 
Wllsoh's  Hfev.  &  Aim.  St  1903)  is  as  follows: 
"Every  person  restrained  of  his  liberty,  un- 
der any  pretense  whatever,  may  prosecute  a 
writ  of  'habeas  corpfns  to  inquire  Into  the 
cause  vt  the  rejttraint  and  shall  be  delivered 
therefrom  when  illegal."  Thte  section  clear- 
ly makes  It  the  duty  of  this  court  to  dis- 
charge ttt^'petttldner  from  Imprisonment  If 
the  imprisonment  is  illegal.  Section  4S67, 
Wilson's  R«r.  &  Ann.  St  1908,  is  as  follows: 
"No  court  or  Judge  shall  in:qnire  Into  thu 
legality ''Of  any' Judgment  or  process,  where- 
by the  parQr  is  m  custody,  or  discharge  him 
when- the  term  *f' commitment  has  not  expir- 
ed In  either  bf  tJie  caseii  following;  First 
iipon  process  tsstied  by  any  court  or  Judge  of 
the  Ohited  ■  States,  or  where  such  court  or 
Judge  had  exclusive  Jurisdiction;  or,  second, 
upon  any  prbcess  issued  on  any  final  Judg- 
ment of  a  court  df  competent  Jurisdiction. 
•  *  •  "  Opnstmlng  these  two  sections  to- 
getbet,  'it  Is  'necessary  to  determine  what  is 
meant  by  conrt  of  "competent"  Jurisdiction. 
The  first  section  quoted  makes  It  our  duty 
to '  relfeabe  from  illegal  Imprisonment  The 
last  (tectlon  provides  that  we  cannot  release 
from  the  final  Judgment  of  a  court  of  "com- 
petent" Jurisdiction.  If  the  words  "compe- 
tent jarledictlou'*'aB'u8ed  here  mean  a  court 
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tha.i  has  JortBcUettaB  of  a  persoii  and  stftijefct- 
matter,  tiien  we  iuB  preclndect  from  dl8ctiar^» 
log  the  petltJoner  lo.  this  case.  This  section 
was  construed  by  the'  Si^treme  Oonrt  of  the 
territory  of  Oklahoma  Im  the  cose.  of.  Ib  re 
Patswald,  reported  In  6  Okl.  789,  60  Pae. 
139.  The  coort  there  held  a  court  of  "com< 
petent"  Jurisdiction  to  be  one  having  po««r 
and  authority  ef  law  at  the  time  of  acting 
to  do  the  partlcnlai  act.  The  third  syllabua 
is  as  follows}  "Habeas  Corpxis  Airt — Con- 
struction of.  The  provialonB  of  the  habeas 
corpus  act  of  this  territory  (section  4578,  St. 
1893),  excluding  from  its  benefits  ■  persona 
cmumitted  br  detained  by  virtue  of  any  pro- 
cess issued  oo  any  final  Judgment  of  a  'court 
of  competeat  Jurisdiction,'  only  applies  when 
the  tribunal  had  Jurisdiction  to  render  the 
particular  Judgment.  A  court  of  'competent* 
Jurisdiction  is  one  having  power  and  author- 
ity of  law  at  the  time  of  acting  to  do  the 
pattlcnlar  act  The  prohibition  Contained  in 
said  section,  forbidding'  inquiry  tote  the  le- 
gality of  any  process  or  Judgment  specified  In 
fhe  provision  above  referred  to;  does  net  take 
from  the  court  or  officer  having  Jurisdiction 
of  the  writ  the  powelr,  or  relieve  from  tjie 
duty  of  determining  whether  the  Judgment 
or  process  emanated  from  a  court  of  compe- 
tent Jurisdiction  to  issue  the  process  or  ren- 
der the  Judgment."  Judge  Tarsney,  speaking 
for  the  court,  used  the  following  language: 
"If  the  process  is  valid  on  its  face,  it  will  be 
deemed  prima  facie  legal,  and  the  prisoner 
must  asBume  the  burden  of  impeaching  its 
validity  by  showing  a  want  of  Jurisdiction. 
Error,  Irregularity,  or  want  of  form  Is  no  ob- 
jection; nor  is  ,any  defect  which  may  be 
amended  or  remedied  by  the  court  from  which 
It  Issued.  Tf  there  was .  no  le^al  power  to 
render  the  Judgment  or  decree,  or  issue  the 
process,  there  was  no  competent  court,  and 
consequently  no  Judgment  or  process.'  All  is 
coram  non  Judlce  and  voldv  People  v.  Mc- 
Leod,  S  Hill  (N:  T.)  659,  601,  666  and  note; 
In  re  Newton,  16  C  Q.  97.  When  a  prisoner 
Is  held  under  a  Judgment  of  a  court  made 
without  authority  of  law,  the  propec  tribunal 
wUl,  upon  habeas  corpus,  look  into  the  rec- 
ord so  far  as  to  ascertain  this  ftict,  and,'if 
ttbe  fotind  to  l>e  so,  will  discharge  the  prlsr 
ion«r;  and  it  Is  no  answer  to  say  that  the 
court  had  Jurlsdictlpn  of  the,  person  and  of 
the  offense.  It  by  no  means  follows  tliat 
these  two  facts  make  valid,  however  errone- 
ous it  may  be,  any  Judgment  the  court  may 
render  In  such  a  case.  Ex  parte  Lange,  is 
Wall.  163,  21  L.  Ed.  872.  A  proceeding  defec- 
tive for  irregularity  and  one  void  for  il- 
legality may  be  reversed  upon  error  or  eerr 
tlorarl ;  but  it  is  the  latter  defect  only  frhlcji 
gives  authority  to  discharge  on  habeas  cor- 
pus. Hutd  on  Habeas  Corpus,  839.  lUegdHty 
Is  properly  predlcafoie  of  radical  defects  only, 
and  signifies  that  which  Is  contrary  to  the 
principles  of  law  as  dlstlngnished  from  diete 
rules  of  procedure.  Tldd's  Practice,  435. 
!rhe'   inquiry    is   necessarily    In    every    case 


whether  the  process  Is  Told,  and  the  oflScer 
or  court  having  Jtirlsdlction  of  the  ■  writ 
must  pass  upon  It.  If  a  process,  good  in 
form.  Issued  up<n  a  Judgment  of  a  court  hav> 
Ing  jurisdiction,  eltitier  general  or '  limited', 
must  .in  all.  oases  he  assumed  to  be  valid' nn'- 
tU  the  Judgment  be  reversed  upon  error,  the 
remedy  by  habeas  corpus  will  be  but  of  little 
value.  People  ex  rel.  Tweed  v.  Lipscomb,  60 
M.  r.  650,  19  Am.  Rep.  211.  It  matters  hot 
what  the  genetral  powers  and  JurlBdiction  of 
a  court  'may  be,  if  It  acts  without  authority 
in  the  paftlcniar  case  Its  Judgments  and  ol> 
d«rs  axe  mere  nullities — ^not  voidabM,  but 
simply  void — ^protecting  no  cne  acting  under 
them,  and  constituting  no  hindrance  to  the 
prosecution  Of  any  right.  BHlott  y>  Pelraol,  1 
Pet  828.  7  Ii.  Ed.  1«4.  There  Is  no  qBMtion 
but  thajt  at  the  cowmen  law  and  in  the  ftbr 
seace  of  a  statute  illegaUttes  wbUih  make 
void  a  Judgment  in  a  criHdnal  action,  no.  matr 
ter  by  what  court,  snoh  Judgment  may  have 
been  rrendered,  may  be  inquired  into  on.il*^ 
beas  corpus,  aadi  if  the  Judgment  is  fonnid 
to  be  void,  the  prisoner  may  be  discharged. 
Doeft  9ur  .statute  change  this  -rule  of  the 
oommea  law,  and  take  away  this  ri|M  of  in- 
quiry? If  .such  were  the  intended  effect  of 
the  statute,  our  answer  would  be:  The  1K>W)- 
er  is  not  in  the  Legislature  to  take  away  tbifi 
right  Belief  from  Illegal  Imprisonment,  ia 
means  of  this  remedial  writ  is  not  the  crea- 
ture  of  any  statute.  The  right  to  be  discharg- 
ed from  illegal  Imprisonment  is  not  derived 
from  the  famous  statute  of  Charles  II  oC 
Ehigland  (81  Car.  II,  a  2),  nor  from  the  later 
act  of  66  Gea  III,  nor  from  any  statute  of 
this  territory.  It  was  in  use  before  M«bb« 
Charts,  and  came  to  us  an  Inheritance  fioni 
the. mother  country,  and  exists  as  a  part.«if 
the  common  law  of  this  terrltoryv  and  U  is 
made  a  part  of  our  Constitution  that  no  per- 
son, shal^  be  deprived  of  his  liberty  'w.ilAput 
due  process  of  law.'  (^nst  Amend,  art  6. 
This  writ  cannot  be  abrogated  or  its  efficien- 
cy curtailed  by  legislative  action.  C^ses 
within  the  ^ell^f  afforded  by  It  at  common 
law  cantaot,  until  the'  people  voluntarily  sur- 
l^nder  the  r)gbt  to  this,  the  gi^atest  oC  all 
writs,  bf  an  amendment  of  tiie  otgaikic.lav, 
be  placed  beyond  its  reach  and  remedial  dc- 
llon.  Its  privileges  cannot  be  even  temporar 
rily'suspe^ided  except  for  the  safety  of  ,ti|)e 
state  In  cases  of  rebellion  and  Invasion. 
Const,  act  1,  S  9.  That  proviston  of  tbe.Qon- 
stitutloo  is  a  guaranty  that  the  right  of  th« 
writ  of  habeas  corpus  should  remain  -as  It 
existed  at  the  common  law,  and  should  pot 
be  curtailed  by  legislative  enactmmt  or  by 
subtle  and  metaphysical  Judicial  interpreta- 
tion, and  Legislature?  can  no  more  prevent 
its  application  to  cases  where  it  would  have 
been  applicable  at  common  law  than  they 
<»an  ttbrofrate  the  right  of  trial  by  Jury.  Nor 
do  we  think  that  it  *as  Intended  by  our  Leg- 
islature to  curtail  tb«  privileges  of  tHis>wrIt 
Tjlan^.of  th^  ^tat^of  the  Union  have  stat- 
utes substantially  if  not  identically  like  ours, 
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and  in  none  of  tbese  states  save  one,  as  we 
are  advised,  has  tlie  constractlon  contended 
for  by  counsel  for  respondent  In  this  case 
been  placed  upon  such  statute.  New  York, 
Missouri,  and  Kansas  have  statutes  identical 
witli  oturs.  In  Kansas  and  Missouri,  not- 
witlistandlug  the  statute,  it  is  held  that, 
where  a  prisoner  has  been  committed  by  a 
court  having  absolutely  no  Jurlsdictlou,  the 
validity  of  the  commitment  may  be  Inquired 
Into.  In  re  Petty,  22  Kan.  477;  Ex  parte 
Snyder,  64  Mo.  58.  In  New  York  It  Is  held 
that  the  statute  Is  In  harmony  with  the  com- 
mon law,  and  takes  away  no  right  or  Juris- 
diction to  inquire  if  the  Judgment  is  void. 
People  ex  rel.  Tweed  v.  Lipscomb,  60  N.  7. 
1559,  19  Am.  Rep.  211." 

We  think  this  is  the  proper  construction  of 
this  statute,  and  that  we  not  only  have  the 
power,  but  it  Is  our  duty,  to  discharge  the 
petitioner  where  the  imprisonment  is  Ul^al. 
And  following  the  rule  as  announced  by  the 
Supreme  Ciourt  of  the  United  States  in  Bz 
parte  Bain,  121  U.  S.  1,  7  ^p.  Ct  781,  30  L. 
HM.  840,  and  Bz  parte  Hans  Nielsen,  131 U.  S. 
176,  9  Sup.  Ct.  672,  33  L;  Ed.  118,  supraj  we 
are  drtven  to  the  conclusion  that  the  judg- 
ment of  the  court  In  ^ntencing  the  petitioner 
to  Imprisonment  for  life  was  void,  for  the 
t«ason  that  he  had  been  denied  the  right  of 
change  of  venue  vouchsafed  to  bltn  in  the 
organic  act  of  the  territory  of  Oklahoma,  and 
that  his  imprisonment  Is  therefore  illegal. 
'  It  Is  therefore  ordered  that  the  petitioner 
be  discharged  from  said  judgmetit  and  com- 
mitment, and  that  be  l>e  remanded  to  the 
custody  of  the  sheriff  bf  Kay  county;  Okl., 
find  that  a  mandate  issue  to  the-  -district 
court  of  Kay  county,  directing  it  to  proceed 
with  tiie  «ase  tn  accordance  with  tlie  views 
herein  ezpressed. 

.  FCRMAN,  P.  J.,  and'POTLB,  J.,  concur. 


CAN6N  et  at.  v.  THERIBN. 
(Supreme  Court  of  Colorado.     Nov.  1,  1OO90 

Appeal  and   Bbbob   (S   270*)— AssKttCE   ov 
■  BiUi  or  Exceptions— £rFBCT. 

A  motion  to. set  aside  a  j^dKment  will  not 
be  considered  on  appeal,  where  there  is  no  bill 
of  exceptions;  but  the  judgment  will  be  af- 
firmed. 

(EM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ii  1009,  1610;  De&  Dig.  { 
270.*] 

Error  to  Hinsdale  County  Court;  John 
Ugiow,  Judge, 

Action  by  E.  J.  Therlen  against  Benton 
Canon  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

C.  F.  Caswell  and  Goudy  &  Twitchell,  for 
plaintiffs  in  error.  Hugo  Selig  and  Dezter 
T.  Sapp,  for  defendant  in  error. 


STEELE,  0.  J.  The  action  was  begun  in 
the  county  court  of  Hinsdale  county.  After 
service  of  summons,  and  before  time  for  an- 
swer, defendant  Lumsden  filed  a  motion, 
supported  by  affidavit,  to  change  the  place 
of  trial,  ^e' motion  was  denied.  There- 
after the  defendant  Lumsden  v(dnntarlly  ap- 
peared and  went  to  trial,  without  objection. 
The  other  defendants  entered  a  general  ap- 
pearance by  filing  a  demurrer  to  the  com- 
plaint, and  afterwards  filed  an  answer.  Up- 
on the  trial,  the  court  rendered  Judgment 
against  tl>e  defendants.  The  defendants  ap- 
pealed to  the  district  court.  The  district 
court  dismissed  the  appeal,  and  the  cause 
was  remanded  to  the  county  court  There- 
after the  defendants,  ezcept  J.  J.  Lamsden, 
filed  In  the  county  court  a  motion  to  set 
aside  the  judgment  rendered  against  them. 
The  motion  was  supported  by  affidavit,  and 
resisted  by  counteraffidavlts.  The  motion  to 
set  aside  the  Judgment  was  denied.  The 
cause  Is  brought  here  for  review  tqr  writ 
of  error. 

There  is  no  bill  of  exceptions.  Upon  the 
authority  of  Phoenix  Indemnity  Co.  v.  Gre- 
ger,  39  Colo.  193,  88  Pac.  1066,  the  Judgment 
must  be  affirmed  as  to  all  the  defendants. 

Judgment  affirmed. 

GABBERT  and  HILL,  7J.,  concur. 


EACHES  V.  JOHNSTON  et  ai 
(Supreme  Court  of  Colorado.     Nov.   1,  190!).) 

1.  Appeal  and  Error  ({  882*)— iNvrrsD  Ea- 
ROR —' Corporate  Oapacitt— Bbtoppei,  to 
Dbwt. 

Where  the  complaint  made  a  corporation  a 
party  defendant,  plnlntiff  canoot  comjjilain,  upon 
Judgment  for  defendant,  that  the  capacity  of  the 
corporatioh  to  sue  or  defend  was  not  made  to 
appear  eitlier  by  pleading  Or  proof. 

(Ed.  Note.— For  other  caseo,  lee  Aiipeal  and 
Error,  Cent.  Dig<  {{.  3391-8610  ;•  Dec.  Dig.  { 
882.»1 

2.  Taxation  (8  788*)— Tax  Dekds— Tax  Deed 
AS  Evidence. 

A  tax  defed,  not  executed  as  required  by 
Mills'  Ann.  St.  {  3902,  waa  not  prima  facie  evi- 
dence of  the  payment  of  taxes  or  anything  else. 
[Ed.  Note.— For  .other  cases,  see  Taxation, 
Cent.  Dig.  §§  1555,  1557,  1559-1560;  Dec  Dig. 
i  788.*] 

3.  APPEAt,  and'  Erbob  ($  1083*)— Habiclkss 
Error- Pavorabi,e  to  Complaining  Party. 

In  an  action  to  qniet  title  to  land  claimni 
by  plaintiff  under  a  tax  deed,  plaintiff  cannot 
complain  that  she  was  only  awarded  a  certain 
mm  for  taxes  on  judgment  for  defendant,  where 
there  was  no  competent  evidence  that  she  made 
ezpenditures  for  taxes  or  anything  else. 

|.Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  {{  4052-1062;    Dec.  Dig.  | 

Appeal  from  District  Court,  Kit  Carson 
County;   Louis  W.  Cunningham,  Judge; 

Action  by  Sarah  L.  Eachee  against  Wll* 
11am  H.  Johnston  and  others.    From  a  Judg> 
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ment  for  defendanta.  plaintiff  appeals.    Af- 
firmed. 

Geo.  W.  Taylor,  for  appeUant  H.  T.  Wells, 
tor  appdieea. 

MUSSBR.  J.  This  action  was  bronght 
by  the  appelant  to  quiet  her  title  to  certain 
land  in  Kit  Carson  connty,  which  she  claimed 
to  own  under  a  tax  deed.  The  action  was 
against  the  Onnsby  liand  &  Mortgage  Com- 
pany and  other  defendants.  The  company 
and  two  other  defendanta  answered,  denying 
title  In  the  plaintiff,  and  alleging  tltl«#  in  fee 
In  themselves.  Those  defendants  also  set  up 
a  cross-complaint  in  their  answer,  praying 
for  afflrmatlre  relief.  The  record  now  be- 
fore us  shows  that  the  plaintiff  admitted 
that  the  fee-simple  title  from  the  government 
was  in  the  company,  unless,  of  course,  de- 
feated by  the  tax  deed.  The  Judgment  was 
tor  the  company,  adjudging  that  it  was  the 
owner  In  fee  of  the  land,  that  the  tax  deec 
was  void,  that  the  cloud  created  thereby  be 
removed,  and  that  the  company  pay  the  sum 
9f  $39.08  to  reimburse  the  plaintiff  for  taxe^ 
and  interest  paid  by  her. 

In  her  brief  the  plaintiff  does  hot  claim 
that  her  tax  dee<'  had  any  validity.  It  Is 
claimed  that  the  capacity  of  the  company  .tc 
sue  or  defend  does  not  appear  by  pleading 
or  I7  proof.  This  is  true,  except  that  the 
plaintiff  made  it  a  party  in  the  complaint 
Tbe  plaintiff,  however,  cannot  complain  of 
this;  for  she  made  the  company  a  defendant 
In  the  action.  If  the  Judgment  bad  been  for 
the  plaintiff,  she  would,  no  doubt,  avail  her- 
self of  It  She  brought  the  compan;  into 
court  to  defend,  and  she  cannot  now  be  heard 
to  say,  because  the  Judgment  is  against  her, 
that  tbe  company  cannot  defend,  and  have 
such  relief  as  is  ordinarily  awarded  a  de- 
fendant when'  entitled  to  It 

Plaintiff  asserts  that  the  court  erred  In 
awarding  her  $38.0S  fbr  taxes  paid  by  her 
and  interest  thereon.  Aside  from  the  tax 
deed,  the  plaintiff  made  no  proof,  or  offer  to 
prove,  that  she  had  expended  any  money. 
Tbe  tax  deed  was  not  esecnted  as  required 
by  section  8802,  Afllls'  Ann.  St,  and  was 
therefore-  not  prima  facie  evidence  of  any- 
thing. The  plaintiff  certainly  cannot  com- 
plain If  the  Court  awarded  her  $39.08,  when 
there  was  no  evidence  that  she  had  expend- 
ed anything.  If  the  defendant  is  satisfied 
irlth  this,  tbe  plaintiff  cannot  complain. 

The  Judgment  is  affirmed. 

Affirmed. 

STHBLB,  C.  7.,  and  CAMPBBIiL,  J.,  con- 
cur. 

(46  Colo.  4B») 

BACHES  V.  DAVES  et  al. 

(Snpteme  Court  of  Colorado.     Nov.  1,  1000.) 

Appeal  from  District  Court,  Kit  Carson  Coun- 
ty ;   Louis  W.  Cunningham,  Judge. 


Action  by  Sarah  I4  lOsches  against  Ftanda 
J.  Daves  and  others.  From  ajudgment  for  de- 
fendants, plaintiff  appeals.    Amrmed. 

Geo.  Tkylor,  for  appellant.  B.  T.  Wells,  for 
appellees. 

MUSSER,  J.  As  the  points  raised  by  the  ap- 
pellant in  this  case  are  the  same  as  in  No.  9,iw, 
ETaches  v.  William  B.  Johasten  et  aL,  104  Pae. 
940,  and  are  answered  in  the  aaraa  way,  tiu 
Judirment  will  be  alfiimed. 

Affinned. 

STBBLB;  a  J.,  and  CAMPBOLU  J.,  concur. 


(46  Colo.  470 
CUNNINGHAM  v.  OIOT  OF  FT.  (X>LLINS. 

(Supreme  Ourt  of  Colorado.    Nov.  1, 1906.) 

AfFEAI,  ARD  BaaOB  <|  649*>— BXCBFTIONS— IH- 

STBucnoHS— NKCBSsmr  or  Bill  or  Excep- 
tions. 

Error  in  an  Instruction  will  not  be  consid- 
ered on  appeal,  where  no  exception  or  objec- 
tion thereto  was  reserved  by  bill  of  exceptions. 

(Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  <  2447;  Dea  Dig.  {  5^*] 

Appeal  from  Larimer  Oonnly  Oovrt;  C  Y. 
Benson,  Judge. 

J.  S.  Cunningham  was  convicted  of  a  viola* 
tlon  of  an  ordinance  of  the  City  of  Ft  (3ol- 
11ns  and  appeals.    AfBrmad. 

Annls  ft  Stow,  for  appellant  Paul  W. 
Lee,  for  appellee. 

STEELE,  0.  J.  The  defendant  was  fonnd 
gtrtlty  of  violating  an  ordinance  of  the  city 
Of  Ft  Collins.  Be  has  appealed  to  this 
court 

It  la  said  that  the  testimony  failed  to  show 
that  the  defendant  sold  liquor  In  the  city  of 
Ft  Collins,  or  within  one  mile  of  Its  outer 
boundaries.  We  are  of  the  opinion,  this  be- 
ing a  dtll  action,  that  the  proof  was  suffl- 
deirt  to  warrant  the  snblnisMon  bf  the  case 
to  the  jury.  No  exception  nor  objectloii  to 
the  Instruction  was  preserved  by  bill  of  ex- 
ception. We  are  of  the  opinion  that  the  as- 
signments of  error  are  without  merit  snd 
the  court  correctly  adjudged  the  defendant 
guilty,  and  the  Judgment  will  be  aflirmed. 

J\idgment  affirmed. 

OAMPBBLL  and  IfUSSBR,  JJ.,  eoaeor. 


(46  Cteh).  ttg^ 
OITT  OF  LA  JUNTA  v.  BURNa 
(Supreme  Court  ot  (3olotada    Nov.  1.  1900.) 

1.  Municipal  0>kpobatiohs  (S  816*)  —  Pra- 
soNAL  Injuries  —  Couplaint  —  SPCcmoA- 
TioN  or  NsGiJOEWcis. 

In  an  action  against  a  city  for  injuries 
through  a  loose  plank  in  a  sidewalk,  defendant 
was  entitled,  on  motion,  to  have  the  complaint 
alleging  generally  that  the  injury  was  caused 
by  its  negligence,  made  more  specific  and  certain, 
so  as  to  state  in  what  partlcniar  defendant  was 
negligent 

[Ed.  Note.— For  other  cases,  see  Monicipid 
Corporations,  <3ent  Dig.  |  1712;  Dec  Dig.  | 
816.»] 
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2.  MuNipiPAL  C6bpobatt6ns  (i  8W*)— Pkb- 
soNAL  Injuries— Defective  Sidewalk— No- 
tice OF  Defect. 

In  an  action  af^inat  a  city  for  injaries 

through  a  defective  sidewalk,  actual  notice,  or 

its  equivalent,  to  defendant  of  the  defect,  must 

be  pleaded  and  proved.' 
[Ed.   Note.— For  other   cases,    see   Manicipal 

Corporations,  Cent.  Dig.  {  1714;    Dec  Dig.  i 

ol6.*J 

Appeal  from  District  Court,  Ot«ro  Couu- 
ty;   John  H.  Voorhees,  Judge. 

Action  by  Alice  L.  Bums  against  the  City 
of  La  Junta.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed  and  remand- 
ed, with  instructions/ 

Marlon  F.  Miller  (E^ed  A.  Sabin,  of  coun- 
sel), for  -appellant  G.  BC  Dameron,  for  «p' 
pellee. 

BAILEY,  J.  This  action  was  brought  by 
Alice  L.  Bums,  plaintiff  below,  appellee 
here,  against  the  city  of  La  Junta,  appel- 
lant here,  defendant  below,  to  recover  dam- 
ans for  personal  injuries  said  to  have  b^n 
occasioned  and  sustained  through  a .  defect 
iB-'one  of  the  dty  Ridewalks.  The  precise 
language  of  the  complaint  on  this  pointy  aft- 
er stating  the  legal  duty  of  the  defendant 
in  respect  to  keeping  the  dty  sidewalks  !n 
proper  condition  for  travel,  is, 

"That  on,  to  wit,  the  10th  day  of  Febru- 
ary, A.  V.  1001,  the  plaintiff  was  lawfully 
passing  along  the  sidewalk  In  front  of  lot 
22,  in  block  18,  In  said  city,  and  while  so 
passing  along  and  pursuing  her  Journey, 
and  whil^  directly  in  front  of  lot  22  of  block 
18.  a  plank  which  was  loose  in  said  side- 
walk gave  way  or  raised,  up,  tripping  and 
throwing  the  plaintiff  and  severely  injured 
the  plaintiff,  by.  breaking  the  surgical  neck 
of  her  left  femur  bone,  and  dislocating  said 
limb,  at  the  ankle  Joint" 

The. only  allegation  of  negligence  against 
the  city  is  contained  in  the  fifth  paragraph 
of  the  complaint  which  re^ds  as  follows: 

"Fifth.  Plaintiff  further  says  that  the  in- 
jur!^ jQstaiqed  as  aforesaid  were  .caused  by 
the  gross  carelessness  and  negligence  on  the 
part  of  the  defendant  herein  and  In  no  wise 
was  the  same  easaed  byt  any  caxelesBness 
or  negligence  on  the  part  of  the  plaintiff." 

There  Is  no  allegation  of  notice  to,  or 
Knowledge  by,  the  city,  actual  or  construc- 
tive, of  the  supposed  defect. 

A  motion  was  Interposed  for  an  order  re- 
qtilrlng  plaintiff,  among  other  things,  to 
state  and  set  forth  in  her  complaint  in  what 
manner,  th9  defendant  was  careless  and  neg- 
ligent respecting  its  duty  to  the  plaintiff, 
as  bearing  ttpon  her  injury,  which  motion, 
after  argument.  Was  overruled.  This  action 
of  the  court  is  assigned  fpr  error.  The  aver- 
ments of  the  complaint  give  no  hint  as  to 
the  particular  or  pnrtlcilla«  in  which  the 
defendant  ivas  negligent  or  careless.  Were 
they  acts  of  commission  or-omlsslonT    Did 


the  negligence  consist  In  allowing  the  loose 
plank  to  remain  in  the  sidewalk?  If  yes, 
then  the  plaintiff  should  bare  so  averred. 
Whatever  the  negligence  of  the  defendant, 
of  which  the  plaintiff  complains,  the  court 
should  have  directed  her  on  this  motion  to 
set  it  forth,  if  able  to  do  so,  and  if  anable 
to  do  it,  to  so  say.  The  defendant  had  an 
undoubted  right  to  know  "what  the  real 
charge  against  it  was,  and  be  thos  placed 
in  position  to  Intelligently  defend  Itself.  If 
defense  it  had.  While  this  general  allega- 
tion of  negligence  may  possibly  have  been 
Sufficient  as  against  a  general  demurrer.  It 
clearly  was  subject  to  ttie  motion  to  make 
more  specific  and  certain,  and  it  was  error 
to  deny  It  Wilson  r.  Denver,  South  Park 
&  P.  R.  Co.,  7  Colo.  101,  2  Pac.  1;  Fitts. 
Adm'r,  V.  Waldeck,  51  Wis.  569,  8  N.  W.  363; 
Hayden  v.  Anderson,  17  Iowa,  162;  O.  &  M. 
R.  Co.  V.  Collarn,  73  Ind.  265,  38  Am.  Rep. 
134;  Railway  Co.  v,  Lavalley,  38  Ohio  St 
225. 

Upon  the  overruling  of  the  motion  defend- 
ant Interposed  a  general  demurrer  to  the 
complaint,  which  was  also  by  the  court 
overruled,  which  action  la  likewise  assigned 
for  ^TTor. 

Thereafter  Issue  was  Joined  resulting  in 
a  verdict  and  Judgment  for  the  plaintiff  for 
$500.  It  is  to  reverse  this  Judgment  that 
the  defendant  brings  the  case  here  on  ap- 
peal. 

The  only  theory  upon  which  a  municipal- 
ity may  be  held  liable  for  damages  in  a  case 
like  this  is  that  It  had  notice,  actual  or 
constructive,  of  the  existence  of  the  alleged 
defect  and  failed  within  a  reasonable  time 
to  remedy  it  Tbe  fact  of  actual  notice,  or 
its  equivalent  to  the  defendant  of  the  defect 
complained  of  is  an  nltlmate  fact  eaaen- 
tial  ,to  be  established  by  proof  and  should 
be.  averred,  else  no  caoso  of  action  is  stated. 
Not  only  is  the  fact  of  notice  not  pleaded, 
but  there  Is  aa  entire  absence  of  altecatloBS 
from  which,  notice  could  poaslbly  ba  Infer- 
red.  Indeed  these  Is  no  attempt  at  pleading 
any  fact  or  circumstance  from  which  It 
might  appear  .iliat  the  sui^osed  defect  could 
or.  should  at  all  have  been  known  to  the  de- 
fendant and  remedied  by  It  This  was  es- 
sential tu  fix  liability  and  should  have  been 
alleged  and  set  forth  In  the  comiflalnt  In 
this  particular  that  pleading.  Is  -  fatally  de- 
fective, and  will. not  support  the  Judgment 
rendered  upon  the  verdict  This  objection 
to  the  Bufllcieucy  of  the  complaint  was  urg- 
ed at  all  times,  and  at  all  stagfes  of  the  pro- 
ceeding; on  the  overruling  of  the  demurrer, 
in  objection  to  testimony,  on  motion  for 
non-suit,  on  motion  for  a  directed  verdict 
and  in  the  motion  for  a  new  trial. 

In  Cunningham  v.  City  of  Denver,  25 
Colo.  18,  46  Pac.  S56i  58  Am.  St  Rep.  212, 
upon  this  point  this  court  said: 


•For  otber  cues  see  rame  topic  and  Mctlon  NUMBER  in  D«c.  a  Am.  Diss.  1807  to  iMtu,  a  Reporter  Indczee 
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"Avide .  f rom  this,' the -grouBd  (tf  the  :«c- 
tlon  against  the  municlpaJUty- being  its  se- 
lect to  Iceep  the  street  in  repair.  In.  order  to 
Slve  a  i>er8oa  injured  a  right  of  action 
against  the  eorporaUon  In  this  class  of  cas- 
es it  must  be  alleged  and  proved  that  tb* 
city  had  notice  of  the  defect,  or  had  notice 
of  facts  eqnlyalent  thereto." 

This  court,  upon  the  question  of  necessity 
«f  notice,  ha»  said: 

"It  is  also  to  be  borne  in  mind  that  where 
the  action,  as  in  this  case.  Is  based  on  neg- 
ligence or  omission  to  Iceep  the  sMewalk  In 
aafe  condition,  that  the  question  of  notice 
becomes  ef  Importance.  .The  rule  la  that 
notice  to  the  corporation  oif  the  defect  which 
caused  the  iBjurr,  oe.  facts  from  which  nor 
tlce  thereof  may  reasonaUy  be  infiurred  or 
proof  of  clreumstances  from  which  tt  •p^ 
peared  that  the  defect  ought  to  have  been 
known  and  remedied  by  it,  is  essential  to 
liability."  City  of  Booldw  y.  Nlles,  9  Cola 
415,  12  Pac.  682;  City  of  Denrer  t.  Dean, 
10  Colo.  376,  16  Pac.  30,  3  Am.  St  Rep.  6d4 

Abbott  on  Mnni4dpal  Corporations,  voU  S, 
i  1084,  discussing  this  subject,  says: 

"The  existence  of  a  liability  depending 
absolntely  upon  the  pofSBesslon  of  .  knowl- 
edge of  the  defect  by  the  public  corporation, 
it  is,  therefore,  necessary  for  the  plaintiff 
to  show  afflrmatlTely  tn  all  cases  notice  ei- 
ther actual  or  constructive  of  the  particular 
defect  causing  the  injury  complained  of 
and  the  lapse  of  a  reasonable  time  there- 
after within  which  It  might  have  been  reme- 
died in  tlie  exercise  of  ordinary  care  and 
diligence  as  depending  upon  the  civcntaatan- 
ces  of  that  particular  case.  It  Is  also  neces- 
sary for  the-  plaintiff  in  actions  of  this  char- 
acter, to  plebd  the  fact  of  notice,  for  with- 
out notice,  as  alrdady  stated,.  In  acts  of  opats- 
Bion,  there  can  be  no  liability.  The  bnrdeii 
18.  therefore,  vpon  the  plaintiff  to  both  al- 
lege and  prove  notice, or  a  reasonable  knowlr 
edge  as  a  condition  precedent  to  the  UabQity 
bf  a  public  corporation  in:  aots  of  omisalDn. 
The  burden,  however.  Is  en  ttae  defendant  to 
Tilead  and  prove  that  it  did  ,not  have  a  «ear 
flonable  time  fn  which  to  i  make- the  retMirs 
before  the  Injury  was  received." 

We  cite  the-  following'  additional  aiUhorl- 
tles.  which  are  Instructive  upon  the  ques- 
tion beCote  OS  for  consideration  and-ideter- 
mlnstteb,.  and  as  being  in  haitnony  wUhiand 
supporting  our  conclusion:-  Dillon  on  Mu- 
nicipal Corpora tlona,  |{  1026-1027;  Denver 
V.  Saulccy,  6  Colo.  App.  420,  38  Pac.  1008; 
Denrer  v.  Aaron,  «  Colo.  App.  21^  4A  Pac. 
587;  Boulder  v.  Weger,  17  Ocdo.  Av»-.O0,  W 
Pac.  1070;  Denver  v.  Moewes,  15  Colo.  App> 
28.  60  Pac.  96& 

Since  the  cause  must  be  reversed  for,  the 
errors  pointed  out,  we  do  not  consider  other 
assignments,  er  discuss  the  case  upon  its 
merits.  The  Judgment  will  be  neTersed  and 
the  cause   remanded,   with  instructions  to 


the,  <K*»i»t  below;  to  , allow  the  plaintiff-  tq 
file  an  amended  complaint,  as  she  may  Iw 
advised. 
■  Judgment  reversed. 

STEELE,  C.  J.,  and  WHITE,  J.,  concur. 


liOWBLL  et  n*.  v.  RICE. 
(Supreme  Ofturt  of  OoloTado,    Nov.  1, 1S09.) 

Appeal  aWd  EBROB  (f  835*)  —  Rbcobd -^  Re- 
view. 

Where  the  assignments  of  error  relate  to 
the  sufficiency  of  the  evidence,  which  was  con- 
flicting, and  to  the  overruling  of  the  motion  for 
a  new  trlaU  and  the  motion  was  not  iaoloded  in 
the  abstract,  the  Judgment  w'jll  I>e  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2776;   Dee.  Dig.  I  635.*] 

Appeal  from  County  .Court,  City  and  Coun- 
ty ^  Denver ;  Chai^  McCaU,  Judge. 

Action  by  W.  Ii.  Rice  against  O.  W.  I<ow- 
ell  and  wife.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

E.  M.  SaMn,  for  appellants.  W.  B.-  Clark, 
for  appellee. 

STEELE,  C.  J.  Upon  the  appeal  to  tte 
county  court.  Judgment  was  rendered  in  fh- 
vor  of  plaintiff.  The  asstgnments  of  error 
relate  to  the  sufficiency-  of  the  evidence,  the 
overruling  of  the  motion  for  a  new  trial,  and 
the  rejection  of  certain  testimony. 

The  refusal  of  the  ooart  te  receive  testi- 
mony offered  by  the  defendant  was- deafly 
not  prejudicial.  The  motion  for  a  new  trial 
Is  not  found  In  the  abstract ;  and,  as  there 
was  a  conflict  in  the  «vldence,  we  shall  af- 
firm the  JudgMenrt  ■ . 

Judgment  affltmed.  '  ' 

CAMPBELL  and  BiIt7S8BR,  J  J.,  coacur. 


FARMERS'  ryA*.  BAl^  OF"  LONGMONT  ▼. 

UNICW  RJESERVOIR'CQ.  et  al. 

(Supreme  Court  of  Colorado!    Nov.  1,  1600.) 

1.  Appeal  an.d  Erbp]^  (8  743*)— AssioNkENiB 
or  Ebbob— RefebKiscj:— Tbanbcsipt— Neces- 
orifY. 

An-  assignment  of'  error  to  the-escluai<«  o( 
evidence  jmay  be  di«rMaV|led  «n  anmel  if  It 
does  not  refer  to  the  foUo,  numbers  of  the  tran- 
script where  the  rulings  and'  exceptions  appeal', 
as  required  by  Supreme  Court  Rule  11. 

[EM.  Note.^For  other  cases,  see  Appeal  and 
Error,  Ceat.  Dig.  {  29©B;    Dec.  Dig.  I  743.*) 

2.  Apfkai.  ako  Baaoa  (f  1071*)-— HAKiOiSas 
,  EjiBOfr— Afpbotinq  Pabtt  Not  -EHTirucn  to 

Succeed. 

Any  error  in  finding,  in  an  action  for  the 
balance  due  on  ■  construction  contract,  that  fail- 
ure to  complete  the  work  within  the  specified 
time  was  tbipugh  tlie  contractor's,  and  not  the 
owner's,  fault,  was  not  prejudicial  to  one  claim- 
ing under  the  contractor,  where  the  court  fur- 
ther found  that  the  owner  rightfully  terminat- 
ed the  cOBtmct  opon  the  contractor's  default 
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-and  abandonment,  and  was  compelled  t<>  com- 
plete the  work  at  a  cost  greatly  exceeding  the 
balance  claimed  to  be  due. 

[E<d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  4234^239;    Dec  Dig.  i 

Appeal  from  District  Court,  Weld  County; 
Christian  A.  Bennett,  Jud^e. 

Action  by  the  Farmers'  National  Bank  of 
Longmont  against  the  Union  Reservoir  Com- 
pany and  others.  From  a  Judgment  dismiss- 
ing the  action,  plalntiCC  appeals.    Affirmed. 

F.  A.  Williams,  for  appellant.  F.  P.  Secor 
and  J.  T.  Adams,  for  appellees. 

CAMPBELL,  X  The  appellee  reservoir 
company  entered  into  a  contract  with  cer- 
tain persoQB  whereby  they  agreed  to  build, 
or  rather  complete,  an  outlet  or  trench  from 
Its  reservoir  within  a  specified  time  for  a  cer- 
tain consideration  and  in  accordance  with 
plans  and  specifications  prepared  by,  and  to 
the  satisfactlOTi  and  subject  to  the  approval 
of,  its  engineer.  A  previous  similar  contract 
bad  beeb  made  between  -  the  same  parties 
for  this  same  work,  which  the  contractors 
were  unable  to  perform  within  the  specified 
time,  and  this  one  took  its  place;  the  time 
ot  performance  being  extended  and  being 
made  »f  its  essence.  During  the  progress 
of  the  work  the  contractors  borrowed  various 
Bums  of  money  of  plaintiff  bank  with  which 
to  prosecute  the  work,  and,  to  secure  pay- 
ment tbMeof,  assigned  to  the  bank  the  alleg- 
ed balance  due  them  on  the  contract,  to  re- 
cover which  Is  the  object  of  tliis  action.  In 
the  answer  of  the  reservoir  company  are  two 
principal  defenses:  <1)  Nonperformance  of 
the  contract  in  accordance  with  its  terms 
and  specifications;  (2)  Jfecause  of  such  non- 
completion  and  the  abandonment  of  work  by 
the  contractors,  defendant  company  was  oblig- 
ed to,  and  did,  complete  the  contract  at  a  cost 
greatly  exceeding  the  alleged  balance  due. 
The  court  found  all  the  Issues  in  favor  of 
defendant  and  dismissed  the  action. 

It  Is,  of  course,  conceded  that,  unless  the 
contractors  In  a  suit  by  tbem  against  the 
reservoir  company  could  recover  a  Judgment 
'upon  the  claim  for  an  alleged  balance,  the 
bank  could  not  maintain  this  action,  since 
it  is  a  mere  assignee,  and  stands  In  the  shoes 
of  its  assignors.  The  three  assignments  ot 
error  upon  which  the  appellant  bank  relies 
are  (1)  that  the  court  erred  in  excluding  evi- 
dence offered  by  it;  (2)  the  findings  and  de- 
cree are  contrary  to  the  evidence  and  to  the 
weight  of  evidence;  (S)  the  findings  and  de- 
cree are  contrary  to  the  law  and  the  evidence. 
There  is  no  controversy  between  the  parties 
as  to  the  law  applicable  to  the  facts.  The 
conrt  correctly  applied  the  law. 

1.  The  first  assignment  of  error,  that  the 
court  erred  in  excluding  evidence  offered 
by  the  bank,  might  well  be  disregarded,  be- 
cause no  reference  is  therein  made  to  the  I 


folio  numbers  of  flie  transcript  wbere  the 
rulings  and  exceptions,  if  any,  appear,  as 
rule  11  of  this  conrt  requires.  But  It  is  more 
satisfactory  to  say  that  onr  examination  of 
tbis  general  objection  shows  that  it  is  clear- 
ly untenable  The  other  two  assignments,  to 
which  the  arguments  and  briefs  of  counsel 
have  been  chlefiy  directed,  may  be  consider- 
ed together. 

2.  The  appellant  sajrs  that  the  findings  of 
the  court  are  not  only  contrary  to  the  w^ght 
of  evidence,  but  in  some  respects  are  not 
based  upon  any  legal  evidence  whatever.  We 
refer  again  to  the  issues  made  by  the  plead- 
ings to  whldi  the  evidence  was  responsive. 
Time  was  expreeefly  made  the  essence  of  the 
contract  There  was  an  imperative  need  by 
the  stockholders  of  water  from  its  reservoir 
for  their  crops  not  later  than  the  time  spedo 
fled  for  the  completion  of  the  contract  Un- 
less the  ontlet  or  trench  was  completed,  wa- 
ter coQid  not  be  available  for  that  purpose. 
The  court  foond  upon  sufficient  legal  evi- 
dmce,  and.  In  fact,  it  Is  conceded  by  plaln- 
tiffj  that  the  work  was  not  done  within  the 
specified  time.  Plaintiff  contends,  however, 
that  such  failure  was  not  due  to  the  contract- 
or's, but  to  defendant's,  conduct  The  conrt 
found  this  Issue  against  plaintiff.  But  if,  in 
this  respect,  there  was  error,  it  is  not  ih^J- 
udidal,  and  not  ground  for  reversal,  because 
the  court  further  found  upon  conflicting  evi- 
dence that  plaintiff's  assignors  failed  sub- 
stantially In  other  important  particulars  in 
the  manner  of  performing  the  work  under  the 
contract;  that  they  abandoned  it;  that  de- 
fendant reservoir  company  was  Justified  in 
terminating  It,  and  was  obliged  to  complete 
the  c(Mitract  at  a  cost  greatly  in  excess  of  the 
balance  which  the  assignors  and  the  assignee 
claim  still  to  be  due.  If,  therefore,  upon 
these  issues  the  findings  of  the  court  should 
be  sustained  and  rest  upon  sufficient  legal 
evidence,  the  decree  dismissing  the  action 
was  right 

In  a  vigorous  argum«it  appellant's  counsel 
insists  that  there  is  no  legal  or  sufficient  evl- 
d«ice  to  sustain  these  findings,  that  they  are 
predicated  upon  InsuffideBt  data,  and  upon 
hearsay  testimony  of  defendant's  witnesses. 
To  this  point  and  to  the  nnsubstantial  charac- 
ter of  this  sort  of  testimony,  and  as  sustain- 
ing his  contention,  Hottel  v.  Poudre  Valley 
R.  Co.,  41  Colo.  870,  92  Pac.  018.  is  cited. 
There  this  court  held  that  certain  findings 
made  by  the  trial  court  conld  not  be  sus- 
tained because  the  only  evidence  in  the  rec- 
ord upon  which  they  were,  or  could  be,  made 
'tras  purely  hearsay,  conjectural,  inadmis- 
sible, and  secondary.  The  examination  ot 
the  record  in  the  pending  case  shows  that 
In  the  respects  noted  it  is  not  similar  or 
analognus  to  the  Hottel  Case.  There  is  abun- 
dant testimony  In  this  record  by  competent 
witnesses,  and  reliable  data  are  furnished 
by  witnesses  who  made  the  computation  and 
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estimate  ar  to  the  oost  and  expense  of  com- 
pleting the  nnflnlBhed  work  which  the  con- 
tractors abandoned  upon  which  the  court's 
findings  were  made.  In  brief,  and  without 
going  into  the  evidence  in  detail,  which  would 
subserve  no  useful  puriMMW,  it  is  enough  -to 
say  that  the  findings  of  the  court,  though 
made  on  evidence  which  In  some  respects  Is 
conflicting,  are  based  upon  legally  sufficient 
and  reasonably  certain  and  reliable  and  ac- 
curate  data    furnished    l>y   competent   wit- 


Perceiving  no  prejudicial  error  In  the  rec- 
ord, the  Judgment  Is  affirmed. 

STBELB,  O.  J.,  and  MUSSER,  J^  concur. 


UZZELI.  et  al.  ▼.  I/TTNNBT. 

(Soprtoe  Conrt  of  Colorado.     April  S,  1900. 

Rehearing  Denied  Nov.  1,  ISOO.) 

1.  Appeal  and  Error  (8  776*)— Pabtieb— Iw- 
TEBVEHTTON— Withdraw  AT,. 

Wlierp,  after  a  case  has  been  talcen  to  the 
Supreme  Court  on  a  writ  of  error,  an  interven- 
tion is  permitted,  the  intervener  may  be  allowed 
to  wittidraw  his  petition  on  the  application  of 
Us  eonniel  at  tlie  oral  afgnment. 

[Ed.  Not&— For  other  caaes,  see  A^eal  and 
Error,  Cent.  Dig.  i  3116;  Dec.  Dig.  {  776.*] 

2,  CoHNTisa  (i  16*)  —  CsEATioR  OF  New 
CouNTr— Transcription  of  Records— Ex- 
pense. 

Acts  1908,  p.  162,  e.  79, 1  5,  amending  Acts 
1901,  p.  186,  c.  57,  I  10,  creating  Adama  county, 
provides  that  the  county  clerk  shall  have  tran- 
scribed all  records  in  the  office  of  the  county 
clerk  and  recorder  of  the  city  and  county  of 
Dourer  pertaining  to. Adams  county,  and  that 
die  cost  thereof  and  the  manner  of  paying  there- 
for should  be  determined  as  provided  for  other 
matters  of  revenue  in  section  9,  provided  that 
the  rate  to  be  paid  should  be  fixed  by  the  board 
of  eoamisBioners  at  Adams  connty  not  to  exceed 
10  oeata  a  folio.  Held,  that  the  county  clerk 
thereby  Iwcame  the  agent  of  Adams  county  for 
the  preparation  of  the  work,  and  was  not  enti- 
tled to  procure  U  to  be- done  by  others  and  ap- 
propriate to  himself  ^e  difference  between  the 
cost  and  10  cents  per  folio,  though  the  county 
commissioners  Hxea  that  sum  as  the  compen- 
sation for  transcribing  records;  the  county  lie- 
ing  chargeable  only  -with  the  axact  cost. 

[Eld.   Note.— For   other  .  catesi  see   Countiss, 
Cent.  Dig.  i  12;    Dee.  Dig,  I  16,*] 

8.  Statutes  ({  181*)— Cohsibuctioit— Inxknt. 
The  intent  of  a  statute  is  the  law. 
[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  I  269;   Dec.  Dig.  i  181.*] 

4.  Statutes  rt  194*)  —  CoNSTBtrcnoN  —  Gen- 

KRAI,  AND   SPECIFIC' WO'BDS. 

To  arrive  at  the  leiasiative  intent,  general 
.  words  will  be  restrained,  and  words  of  a  nar- 
rower import  will  be  expanded. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  I  272;    Dec.  Dig.  ft  194.*] 

6.  Counties  (§  t2*)— Codntt  Clerk— Pees— 
Salary. 

Under  Salary  Act  1891,  p.  312,  t  12,  as 
amended  l^y  Acts  1809,  p.  336,  c.  134,  f  8,  pro- 
hibiting county  clerks  from  receiving  any  ad- 
ditional compensation  in  excess  of  the  maximum 
salaiT  provided  by  tbe  act,  the  clerk  was  not 
entitled  to  any  compensation  under  Act  1903, 
p.  162,  c.  79,  8  5,  amending  Act  1901,  p.  136,  c. 


57,  i  10,  creating  Adama  county,  and  providing 
for  the  transcription  of  records  of  tbe  city  and 
county  of  Denver,  relating  to  Adams  county, 
except  for  personal  services  actually  performed 
in  connection  with  such  work,  and  then  only  In 
case  the  amount  received  therefor  in  addition  to 
the  salary  received  did  not  exceed  the  maximum 
salary  specified. 

lEd.  ;Note.— For  other  cases,    see   Counties, 
Dec  Dig.  I  72.»1 

6.  Statutes  ({  161*)— Impucd  Rjefbai/— Ex- 
tent. 

In  the  construction  of  a  statute,  It  must 
be  presumed  that  the  Legislature  is  acquainted 
with  the  laws  of  the  state  applicable  to  tbe 
same  subject,  and  does  not  intend  to  make  any 
change  in  the  existing  law  beyond  what  it  ex- 
pressly declares. 

[Ed.    Note.— For   other   cases,    see   Statutes, 
Cent  Dig.  g§  230-234 ;  Dec.  Dig.  1 161.*] 

7.  Counties  (i  206*)— County  Covmissionebb 
— New  Officers— Acts  of  Pbedecessors— 
Db  Facto  Board— Reconsideration. 

Where,  pending  a  contest  for  tlie  office  of 
county  commissioners,  the  hold-over  lioard  in 
possession  of  the  office  allowed  certain  claims 
to  plaintiff  four  days  after  the  Supreme  Court 
hod  held  that  they  had  no  right  to  the  office,  but 
while  a  motion  for  rehearing  was  pending,  and 
it  appeared  that  the  claims  were  not  itemized 
as  required  by  1  Mills'  Ann.  St.  S  800,  that 
they  were  allowed  under  an  erroneous  construc- 
tion of  the  statute,  and  within  a  few  days 
thereafter  tbe  de  jure  txnrd  obtained  posses- 
sion of  the  office,  they  had  power  to  reconsider 
the  acts  of  the  de  facto  t>oard  in  allowing  the 
claims ;  no  rights  of  third  persons  having  inter- 
vened and  to  refer  the  matter  for  legal  advice. 

[Ed.    Not*.— For   other  -  cases,    see   Counties, 
Cent  Dig.  {  325 ;    Dec.  Dig.  i  206.*] 

8.  Counties  (I  201*)— Claimb-^besentation 
— Itemization. 

Where  county  commissioners  fixed  the  com- 
pensation for  transcribing  county  records  at 
10  cents  a  folio,  as  authoiued  by  Act  1903,  I  5, 
amending  Act  1901,  creating  Adams  county,  but 
the  county  clerk  was  only  entitled  to  charge  tbe 
county  with  the  actual  cost  of  the  work,  a 
claim  filed  with  the  county  commissioners  for  a 
specified  nnml>er  of  folios  at  10  cents  per  folio, 
and  giving  credit  for  the  amount  previously 
paid,  was  not  properly  Itemized  within  1  Mills' 
Ann.  St.  I  800,  providing  that  no  account  shall 
be  allaweo  by  ooonty  commissioners  tmless  made 
out  in  separate  items  and  the  nature  of  each 
item  stated,  etc. 

[Ed.    Note.— For   other  cases,   see   Counties, 
Cent  Dig.  §  313;   Dec.  Dig.  |  201.*] 

9.  Evidence  (S  158*)- Best  and  Secondary 
Evidence— Facts  Shown  by  Record. 

In  proceedings  by  a  county  dark  to  com- 
pel tbe  allowanoe  of  a  claim  for  services  in  trsn- 
scribinz  records  he  was  not  entitled  to  testify 
as  to  the  percentage  that  the  taxable  property 
of  his  county  bore  to  the  taxable  property  of 
D.  county,  where  lie  obtained  bis  figures  from 
tbe  board  of  appraisers,  nor  was  be  entitled  to 
testify  as  to  what  tbe  board  found  or  did ;  the 
record  evidence  of  thdr  actions  being  the  best 
evidence. 

[Ed.    Note.- For   other  cases,   see    Evidence, 
Cent.  Dig.  g|  493,  494;    I>ec.  Dig.  |  158.*] 

10.  Evidence  (j  317*)— IIbabsay. 

Tbe  testimony  as  to  what  the  board  of  ap- 
praisers told  the  witness  was  inadmissible. 

[Ed.    Note. — For    other    cases,    see    Evidence, 
Cent.  Dig.  H  1174^1192 ;   Dec.  Dig.  |  317.*) 

11.  Evidence  (J  ir>8*)  — Best  Evidence  — 
Findinos  of  Cqxiutiee. 

In  a  proceeding  against  a  county  to  compel 
the  allowance  of  a  claim  for  the  transcription  of 
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ncorda,  lelatm  waa  not'Aititled  to  Msttfy.M 
to  the  findings  of  a  committee  claimed  by  re- 
lator to  have  checked  up  tlie  nuraMr  of  folios 
transcribed  by  him ;  the  fiDdings  of  the  com- 
mittee being  the  best  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  492;  Dec.  Dig.  S  158.»] 

Error  to  District  Conrt,  City  and  County 
of  Denver ;   John  I.  Mulling,  Judge. 

Mandamus  on  petition  of  C.  B.  Lunney 
against  Thomas  A.  Uzzell  and  others.  De- 
cree for  relator,  and  defendants  bring  error. 
Reversed  and  remanded. 

'  This  is  a  proceeding  In  mandamus,  insti- 
tuted by  defendant  In  error  against  Oie  plain- 
tiffs m  error,  to  compel  them,  as  the  board 
of  county  commissioners  of  the  city  and 
county  of  Denver,  and  as  the  chairman  and 
clerk  of  said  board,  to  draw  warrants  in  bis 
favor  In  tlie  aggregate  sum  of  $30,231.34, 
which  amount  he  claims  is  due  him  from 
said  city  and  county  in  having  transcribed 
that  portion  of  the  records  of  what  was  for- 
merly old  Arapahoe  county,  which  relates 
to  property  In  the  present  county  of  Adams. 
The  action  af>pears  to  be  based  upon,  and,  in 
order  to  have  the  contentions  finally  settled, 
calls  for,  the  proper  construction  of  section 
6,  p.  182,  C.  79,  Act  1903,  amending  Act  1901, 
p.  136,  c  67,  f  10,  which  created  the  county 
of  Adams.  That  portion  of  section  6  con- 
cerning the  present  contention  reads  as  fol- 
lows : 

"Sec.  5.  That  section  10  of  isald  act  be  and 
the  same  la  hereby  amended  so  as  to  read  as 
follows : 

• "  'Stec.  10.  The  county  clerk  of  the  county 
'  of  Adams  Shall,  as  soon  as  practicable!  and 
within  six  (6)  months  from  the  flft^uth  (15) 
day  of  April,  A.  D.  1903,  have  transcribed 
all  records  In'  the  office  of  the  county  clerk 
and  recorder's  office  of  the  city  and  county  of 
Denver  that  pertains  to  the  oaid  coarity  of 
Adams,  Into  proper  record  books,  to  be  pro- 
vided by  the  said  county  of  Adams,  within 
the  time  herein  designated,  The  county  clerk 
and  recorder  and  the  commissioners  of  the 
city  and  county  of  Denver  shall  afford  evexy 
reasonable  opportunity  and  facility  for  tran- 
Bcriblng  such  records.  The  cost  of  transcrib- 
ing the  said  records;  and  themantaer  of  pay- 
ing therefor,  shall  be  determined  as  is  pro- 
vided for  other  matters  of  revenue  In  section 
9  hereof.  Provided  that  the  rate  of  compen- 
sation to  be  paid  for  transcribing  said  rec- 
ords shall  be  fixed  by  the  board  of  county 
commissioners  of  said  Adams  county,  at  a 
rate  not  to  exceed  ten  cents  per  folio.' " 

It  appears  from  the  record  that  after  the 
passage  of  the  amended  act  of  1903  con- 
cerning Adams  county  the  defendant  In  error 
(who,  after  the  creation  of  Adams  county, 
had  been  appointed  Its  county  clerk  and  re- 
corder, qualified  as  such,  was  thereafter,  at 
the  1904  election,  elected  his  own  successor) 
proceeded,  under  the  provisions  of  said  act, 


to  haveihe  tmnBerlptBof iMld  raoords  naade. 
Previous,  to  entering  upon  tiu  discharge  of 
aaididuty.  as  9roTld«d  by  the  amended  act  at 
1803,  the  board  of  oounty  oonunlseionera  of 
Adams  c6nnty  passAd  and  caused  to  be  en- 
tered of  .record  the  fMlowing  resolntl<m: 

"Resolution  by  Board  of  County  Commis- 
'  sloners.   ,  .    . 

"Rosolved,  that  O^  B.  Lnnney,  county  <derk 
of  th«  «ounl7  of  %Adams,  b«  and  !>•  Is  heraby 
authorized  and  directed,  eui  soon  as  pncU- 
cable  and  wltUn  alx  moBths  from  tha  16tb 
day  of  April,  1803,  to  procure,  to  be  tran- 
scribed, all  records  in  the  office  of  the  county 
derk  and  recorder's  ^t^ce^  of  the  dly  and 
county  of  Denver,  that  pertain  to  the  coun- 
ty of  Adams  Into  proper  record  hooka.  The 
compensation  for  furnishing  said  records 
shall  be  as  provided  by  .-law;  (DIto  work  Is 
hereby  fixed  at  le  cents  per  folio.  The  man- 
ner of  payment  idiall  be  as  provided  by  law." 

Thereafter  the  defendant  In  error  proceed- 
ed to  have  said  work  done.  Whether  he  let 
it  b3>  contract  or  emirtoyed  people  to  perform 
such  labor  by  the  day,  folio,  or  In  what  man- 
ner Is  not  shown  by  the  record ;  the  position 
of  the  defendant  in  error,  as  we  understand 
it;  being  that,  pursuant  to  eaid  law  and  reso- 
lution, it  was  his  right  to  have  It  done  in 
such  manner  and  at  such  price  or  prices  as 
he  saw  fit,  he  being  the  county  clerk  and 
recwder  of  Adams  county,  «nd  the  person 
designated  by  law  to  have  it  done,  and  was 
entitled  to  be  paid  therefor  at  the  rate  of  10 
cents  per  folio,  regardless  of  the  actual  cost 
to  him  for  such  woric  It  appears  be  first 
canned  the  tax  sales  and  some  other  records 
to  be  transcribed,  presetted  bills  therefor  to 
the  board  of  supervisors  of  the  dty  and  coun- 
ty of  Denver,  acting  as  a  board  of  conntr 
commiasloners,  which  were  audited  by  them, 
ai^d  the  sum  of  (14,937.35,  out  of  the  total 
of  $15,083.30,  was  paid  by  the  city  and  co«n- 
ty  of  Denver  for  such  tJanscrlpts-;  the  differ- 
ence being  paid  by  Adams  county.  He  then 
caused  the  reinalnder  of  said  i^ecords  to  be 
transcribed.  According  to  his  testimony,  the 
amount  to  be  paid  him,  at  the  rate  of  10  cents 
per  folio,  would  be  ^7,451.60,  of  which,  ac- 
cording to  his  claim,  the  share  of  the  city  and 
county. of  Denver  amounted  to  $45,168.69,  less 
the  $14,937.39  pald^  leavXi^g  a  balance  due  him 
from  the  city  and  county  of  $30,231.34.  On 
May  6,  1905,  he  presented  to  the  auditor  of 
the  dty  and  county  of  Denver  five  bills  in  the 
aggregate'  of  said  amounts,  whidi  the  auditor 
on  May  8,  1905,  attempted  to  audit,  approve, 
and  allow,  although  it  Is. not  daimed  the  ac- 
tions of  the  auditor  were  binding  upon  a^ 
one.  On  the  27th  day  of  June,  1905,  he  pre- 
sented eadi  of  these  bills  to  the  board  of  su- 
pervisors of  the  city  and  county  of  Denver, 
which  board  were  at  that  time  still  pretend- 
ing to  act  as  a  de  facte  board  of  county  com- 
missioners for  the  dty  and  county,  and  it 
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appear*  fliey  passed  the  fonowing  resoluiidn 
npon  aald  laat  date: 

"Resolved,  tbat  the  following  bills  be  and 
Uie  same  are  hereby  approved,  to'  wit : 

C.  E.  IJnnney $15,602  35 

C.  B.  I^inney «,459  39 

C.  R  liunnear. 1,048  13 

C.  E.  Iiunney 4,404  68 

C.  E.  Lunney 710  59 

— and  tbat  warrants  he  drawn  upon  the 
treasurer  for  the  eame  In  favor  of  C.  B.  Lun- 
i.«y  upon  the  speelal  levy  fund  for  tra'nscrlb- 
lag  the  records  for  Adams  and  Arapahoe 
Gonntles." 

It  Is  proper  to  state  the  city  and  county 
of  Denver,  fbr  the  purpose  of  raising  a  fund 
to  pay  the  cost  of  transcribing  said  records, 
bad  made  a  special  levy  for  the  year  1904  of 
fonr>tenths  of-  a  mill,  to  be  used  in  paying 
for  the  transcription  of  such  records,  which 
would  create  a  fund  for  this  purpose,  some- 
thing In  excess  of  $45,000.  Olie  payment  of 
114,837,35  to  the 'defendant  in  error  had  been 
made  out  of  this  fund.  At  the  general  elec- 
tion b^d  In  November,  1904,  plalntlflb  in  er- 
ror, Uzzell,  McCarthy,  and  Lawson,  were 
dected  as  members  of  -the  board  of  county 
commlasleners  of  the  city  and  county  of  Den- 
ver, received  oertlflcates  of  such  election,  and 
there  Is  no  question  raised  that  they  were 
not  at  all  times  qualified  to  fill  the  offices  to 
wiilch  they  had  been  elected.  On  January 
10,  1905,  being  the  date  of  the  commencement 
of  the  term  of  office  to  which  they  had  been 
elected,  they  attempted  to  qualify  by  giving 
bonds,  taking  the  oath  of  office,  and  on  the 
same  day  demanded  from  the  board  of  super- 
vlaors  possession  of  the  office  of  board  of 
county  commissioners  of  the  city  and  coun- 
ty of  Denver  the  books,  documents,  and  all 
property  relating  thereto,  with  which  de- 
mand the  board  of  supervisors  refused  to 
comidy.  Quo  warranto  proceedings  were 
brought  in  the  district  court  at  the  city  and 
county  <^  Denver  against  the  board  of  super- 
visors to  oust  them  from  such  offices,  in  which 
case,  entitled  People,  etc.,  v.  Stoddard  et  al., 
34  Colo.  200,  86  Pac.  251,  the  decision  of  this 
court  was  rendered  on  th6  23d  day  of  June, 
lOOB,  reversing  the  Judgment  of  <the  court 
belowi  and  rendering  Judgment  in  favor  of 
tlie  Jplaintlffs  in  error,  awarding  to  them  the 
right  to  such  offices.  Motion  for  rehearing 
was  filed  July  3,  1903,  denied  upon  the  10th 
day  of  July,  1005,  npon  which  last  date  the 
plalntlfTs  in  error,  TJezell,  McCarthy,  and 
Lawson,  were  let  into  the  enjoyment  of  their 
offices.  On  July  17, 1005,  the  defendant  in  er- 
ror presented  to  them  as  such  board  a  de- 
mand in  writing  for  the  Issuance  of  warrants 
to  him  for  a  balance  of  $30,231.34,  alleged  to 
be  due  for  such  transcripts,  with  which  they 
refused  to  comply,  whereupon  the.  defendant 
in  error  on  July  19,  1905,  filed  Us  petition 
in  tlie  district  court  of  the  city  and  count;  of 
Denver  praylqg  fop  an  alternative  writ  of 
mandamus  to  compel  said  board,  Its  chairt 
man^ADd  Om  <jlec]^.«fisal4.bwrd  tPs  Ijss^  $« 
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hfmWartaflts  tor  said  amount,  W  which  pe- 
tition he  set  iorth  ail  th4  facts  above  stated 
(except  those  regarding  the  'Stoddard  Case) 
and  others  tending  to  show  a  full  compll- 
ance'on  Ms  part  wife  the  otfier  provisions  of 
said  act,  covering  the  adjustte»it  of  the  fees 
between  the  two  counties. 

An  alternative  writ  of  mandamus  was  is- 
sned,  made  returnable  July  26,  1005,  npon 
which  date  the  plaintiffs  in  error  made  re- 
turn, cMlmlng,  first,  a  defect  of  parties  in 
tbat  AdaUM  coutaty  or  its  board  of  commis- 
sioners were  not  made  plalntltts  along  with 
its  clerk ;  seeond,  that  said  petition  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action;'  third,  that  as  such  clerk  it  was 
the  duty  of  Lunney  to  make  such  transcripts, 
deny  that  Lunney  did  so  furnish  the  tran- 
scripts tw  the  county  of  Adams  in  any  man- 
her,  dtay  that  the  board  of  county  commis- 
Blonera  of-  Adams  county  fixed  tlie  compensa- 
tion to  be  paid  Lunney  at  the  rate  of  10  cents 
per  foMo,  or  otherwise,  deny  all  other  facts 
alleged  to  have  been  done  by  htm,  and  all 
matters  pertaining  to  the  apportionment,  Ui»' 
basis  of  the  percentage  npon  which  it  was  to 
be  made,  and  deny  any  further  sum  was  due 
him,  aver  that  the  amount  theretofore  paid 
was  without  warrant  of  law  or  by-  any  one 
authorised  to  make  payment,  aver  Oie  pre- 
tended action  taken  on  June  27,  1905,  by  the 
board  of  supervisors,  was  void  for  the  rea- 
son the  plaintiffs  in  «nor  were  the  lawful 
board,  and  allege  that  prior  to  the  commence- 
ment of  this  action  at  a  meeting  of  said 
board  lawfully  held  at  the  courthouse,  etc., 

on  the day  of  July,  1905,  the  plaintiffs 

in  error  adopted  the  following  resolution: 
"Whereas,  by  resolution  dating  on  or  about 
June  27,  1006,  the  board  of  supervisors 
of  the  city  and  county  of  Denver,  then  acting 
as  a  board  of  county  commissioners  in  and 
for  tte  said  «Ity  and  county,  adopted  a  reso- 
lution known  as  Sesolutlon  Number  14,  intro- 
duced by  Aronson,  ree<dvlDg  that  amiong  oth- 
ers, the  following  bills  be  approved,  to  wit; 
C:  B.  Lunney,  $15,002:86;  C.  B.  Lunney,  $8,- 
469^39;  C.  B.  Lunney,  $1,048.13;  O.  B.  Lun- 
ney, $4,404.88;  G.  B.'  Lunney,  $716.69,  and 
that  warrants  be  draWn  upon  the  treasurer 
for  the  tame  in  favor  it  C.  B.  Lunney  upOa 
the  special  levy  fund  for  the  transcribing 
the  records 'fbr  Adams  county  and  Arapahoe 
county.  And  klso  on  motion  of  Aronson, 
seconded  by  Smith,  that  said  resolution  num- 
ber 14  introduced  by  Aronson  in  re  bills  Of 
C.  B.  Lunney  for  $^,231.34  for  transcribing 
the  records  of  Adams  and  Arapahoe  countiM 
be  adopted^  'was  carried,  and  whereas  it  l» 
believed  that  the  interests  of  the  taxpayers 
of  the  county  require  that  these  bins  should 
be  Investigated  and  repotted  upon  by  the 
county  attorney.  Now,  therefore,  be  it  re- 
solved that  both  the  said  resolutions  and  mo-- 
tiooB  be  reconsidered  and  the  treasurer  of 
said  city  and  comity  be  instructed  to  with- . 
held  payment  of  any  Vfarrant  or  warranto  le^ 
sued  under  said  resolutions,  .pepAiqK  Imr.e^tt  < 
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gatlon  and  report  herein  called  for,  and  fur- 
ther, that  the  matter  be  referred  to  the  coun- 
ty attorney  for  a  report  to  this  board  In  the 
premisee  at  his  earliest  convenience."  They 
allege  that  although  said  Lunney  seeks  to  re- 
cover over  $30,000,  and  has  received  $14,000, 
which  Is  In  excess  of  the  full  amount  of  the 
salary  coming  to  him  in  his  official  capacity, 
said  Lunney  has  not  paid  any  portion  of  said 
$14,000  to  said  county  treasurer  of  Adams 
county,  and  he  will  not  pay  any  part  of 
said  $30,000  Into  the  county  treasury  of  Ad- 
ams county,  pray  writ  be  quashed,  etc. 

Replication  was  filed  denying  certain  al- 
legations of  the  answer ;  alleging  the  answer 
did  not  state  facts  sufBcleut  to  constitute 
a  return,  that  the  replication  be  treated  as 
a  demurrer;  admitting  the  passage  of  the  res- 
olution In  July,  1905;  denying  the  respondents 
had  the  power  or  legal  authority  to  recour 
sider  the  action  of  their  predecessors,  or  to 
perform  any  act  investigating  the  same.  On 
July  31,  1905,  William  R.  Freeman  filed  his 
petition  to  Intervene  in  said  cause,  wherein, 
after  stating  somewhat  the  history  of  the 
transaction,  be  alleged  in  substance  that  said 
Lunney  had  In  April,  1903,  entered  into  an 
oral  agreement  of  partnership  with  him  as  to 
the  worli:  of  mailing  said  transcripts  with  the 
usual  terms  as  to  dlvisijon  of  profits  and  loss^ 
es;  claimed,  after  the  commenqement  of  said 
work,  under  the  partnership  agreement,  Lun- 
ney attempted  to  repudiate  iti  and  declined 
to  pay  him,  Fi:eeman,  anything,  eta,  and  al- 
leged that  said  Lunney  by  means. of  false  rep- 
resentations, etc,  had  secured  about  $19,000 
from  the  city  and  county  of  Denver  thereon ; 
liad  collected  some  moneys  from  Adamis  coun- 
ty under  similar  conditions ;  bad  applied,  the 
same  to  his  own  use;  that  in  this  ac^onhe 
was  attempting  to  collect. $30,000. more  with 
a  view  of  appropriating  the  same  to  his  qwn 
use,  without  any  intention  of  paying  it  to 
Adams  county;  that  the  sun^  claimed  by 
Lunney  for  said  work  when  completed  and 
bills  properly  allowed  >Kould  be  largely  in 
excess  of  the  cost  thereof,  and  that  there 
would  be  a  substantial  profit  which  the  said: 
Freeman  was  entitled  to  .one-half  of;  alleged 
the  insolvency  of  said  Lunney ;  prayer  for  ran 
Injunction,  etc  The  plaintiSs  in  error  moved 
to  dismiss  the: action.  The  motion  was  de- 
nied. The  right  of  petitioner,  Mr.  Freeu)an. 
to  intervene  was  likewise  denied ;  and  the 
court,  over  the  obJectionB  of  that  platntift  in 
error,  upon  the  same  date  proceeded  with 
the  trial  of  said  cause,  and,  after  the. hear- 
ing of  evidence  and  argument  of  counsel,  or- 
dered a  peremptory  writ  of  mandamus  to  Is- 
sue commanding  the  Issuance  and  delivery 
of  said  warrants  according  to  the  prayer  of 
the  petition,  from  which  judgment  a  writ  of 
error  was  sued  out  of  this  court.  Supersedeas 
issued. 

Fred  W.  Parks,  William  B.  Tebbetts,  and 
James  H.  Brown,  fi>r  plaintiffs  in  error. 
Milton  9mith  and  Charles  B.  Brock,  for  de- 
fendant m«rror. 


HILL,  3.  (after  stating  the  facts  as  above). 
While  this  cause  has  been  pending  here,  Mr. 
H.  S.  Class,  the  present  county  clerk  and 
recorder  of  Adams  county,  filed  his  petition 
herein  seeking  to  be  substituted  as  the  de- 
fendant in  error,  in  "which  he  prayed  the 
benefit  of  the  Judgment,  secured  by  the  de- 
fendant in  error  In  the  lower  court,  go  to 
him  In  bis  ofllclal  capacity  as  the  present 
county  clerk  and  recorder  of  Adams  coun- 
ty;  thereafter,  through  counsel,  he  asked 
leave  to  withdraw  same,  which  leave  is 
granted.  The  evidence  shows  the  work  was 
done  and  completed  while  the  defendant  in 
error  Mr.  Lunney  was  the  county  clerk  and 
recorder  of  Adams  county,  and  by  the  con- 
struction we  have  given  the  statute  neither 
the  county  of  Adams  nor  its  present  derk 
can  have  any  interest  in  the  result  ot  this 
particular  litigation. 

The  first  error  assigned  for  our  consid- 
eration is  the  court  erred  in  denying  the  ap- 
plication of  Mr.  Freeman  to  Intervene.  This 
can  be  disposed  of  with  the  statement  that 
at  the  time  of  the  oral  argument  In  this  court 
Mr.  Freeman  appeared,  by  counsel,  and  asked 
leave  .to  withdraw  his  petition  for  inten'en- 
tion.  <  We  see  no-  reason  why  th's  Bboold 
not  'be  done,  and  It  is  so  drdwed. 

Some  19  other  assignments  of  error  have 
been  reserved  In  the  record,  but  counsel  la 
tbek'  printed  brteCsv  as  well  as  in  oral  ar- 
gument, have  confined  tbemselves  to  three 
principal  questlans:  First.  .:The  action  'tfam 
brought '  by  .  tile  defendant  in  error  in  bis 
iDdlvlduai  capacity  without  Jolnhig  with  him 
the  county  (tf  Adams,  and  for  his  personal 
use  and  benefit;  the  amonnt  claimed  being: 
In  excess-  of  bis  salary  as  ceanty  clerk  and 
recorOer,  under  the  CMiatltutlon  and  salary 
act,'  foe'  which  reason  he  was  not  entitled 
to  reeover  for  this  work  In  excess  of  his 
salary.  Seconds  <f  hat  no  verified  Itemised 
account  was  ever  presented  to  the  plaintiff  In 
error  for  audit  and  allowance,  as  provided 
for  by  law,  and^  until  that  was  done  and  it 
was  allowed,  no  action  of  this  kind  eonld 
be  maintained,  "after  the  passage  of  the 
resolatlon  by  the  board  reversing  the  for- 
mer action  of  the  board  of  suporvtaors." 
Third.  That  inconqieteut  evidence  was  ad- 
mitted over  the  objections  of  the  plaintiff  In 
error. 

Many  of  the  auestlbns  Raised  can  be  elim- 
inated ;  and,  whllei  this  cause  could  properly 
be  disposed  of  by  deciding  «nly  one  line  of 
the  contentions,  yet  from  the  extremely  dif- 
ferent vlew-s  taken  by  counsel  upon  the  prin- 
cipal questions  we  have  thought  It  proper  to 
place  our  construction  upon  the  statute  In 
dispute  to  avoid  having  the  main  contention 
again  brought  to  this  court  ft>r  review.  The 
defendant  in  error,  after  the  adoption  <tf 
section  S  of  the  amended  act  of  190B,  ap- 
pears to  have  proceeded  open  the  assump- 
tion that  the  act  Intended  that  he  by  being 
the  then  county  clerk  and  recorder  of  Adams 
coaiM/  should  have  perforued  tlM  wcvk  ot 
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traoaerlblnff  the  zeeorda  called  for,  and  that 
he  waa  entitled  to  collect  and  reo^ve  thera- 
for  anch  rate  as  might  b«  fixed  hy  the  board 
of  county  oonuniaalonera  of  tbe  oonnty  of 
Adama,  not  to  «zceed  the  maximum'  rata 
provided  by  the  act,  and  the  dUTerenoe  be- 
tween the  amount  neceeaary  to  be  paid  to 
bare  the  work  done  and  Ita  actual  coat,  if 
any,  ebould  t>elong  to  him  as  his  profit,  and, 
aa  tlie  county  commlsalonera  of  Adama  coun- 
ty had  fixed  the  rate  at  10  cents  per  folio, 
he  waa  entitled  to  make  that  charge  and 
have  the  work  paid  for  at  that  rate  to  him, 
regardless  of  what  the  actual  outlay  and  ex- 
penditure waa  for  haying  tills  work  done^ 
We  do  not  thlnlc  the  statute  should  be  given 
tills  construction,  or  that  it  was  the  Inten- 
tion of  the  Legislature,  by  the  passage  of 
this  section,  to  adopt  a  proTlslon  whereby  a 
county  dark  (being  an  agent  for  bis  cotukty) 
should  be  given  a.  monopoly  npon  .certain 
work  to  be  done,  being  necessary  by  the  cre- 
ation of  the  new  county,  and  provide  In  the 
act  a  system  whereby  bo  could  speculate 
and  thus  secure  or  make  a  profit  to  hlma^ 
not  only  from  his  own  county,  but  also  from 
the  mother  county,  out  of  wbjieli  Ua  was  cre- 
ated. We  find  many  places  In  the  ststatea 
of  this  state  wherein  it  is  provided  it  ia  ithe 
duty  of  the  county  clerk  to  have  oettaia 
things  done.  Foe  instance,  oprstatutea  pro- 
vide the  county-  clerk  shall  cause  to  be 
published  certain  election  notices  He  shaU 
likewise  cause  to  bo  printed  certain  lists 
of  noiilnatlons  preceding  ai^  electioou  Tlie 
statutes  further  provide  that  certain  rates 
sliall  be  paid  for  such  publication,  and  it 
ia  left  to  the  discretion  of  tlie  county  clerk 
in  certain  instances  In  what  newspapers  swdi 
notices  and'  lls^  of  nominations,  etc.,  shall 
be  published.  In  siith  caaea,  could  It  be  held 
that  tlie  county  clerk  could  make  a  con- 
tract with  some  particular  paper  to  hav4 
these  publications  placed  in  that  paper  k^ 
certain  rates,  ho  himself  make  payment  at 
tlie  rate  contracted,  say  a  much  smaller  rate 
than  that  fixed  by  law,  take  an  asslipment 
of  the  claim ;  collect  the  legal  rate,  and  be 
entitled  to  the  pn^tt  W«  think  the^same 
rule  ahould  apply  to  this  work  as  any  other 
wherein  It  is  provided  th*  oeumty  dsrit  ahaU 
have  certain  thbiga  done. 

In  the  Interpretattoa  of  a  statute  tlM  legis- 
lative purposes  and  object  are  ahvaym  to  Im 
borne  is  mind,  andian  indlspeaasable  reoutsite 
Is  to  first  inquire  what  object  vNis  sou{^  to 
be  accompUahed  bj  tt .  The  Intent  of  tlia 
statute  is  tlie  law.  and  general  words  may 
be  reatratned  to  tt,  and  tliose  of  a  narrower 
Import  may  be  axpanded  to  emtoaoe  It  to 
effectoate  tbat  Intent  Sotheiland,  Statu- 
tory CoBstmotloB,  I  218;  People  v.  ICay.  O 
Oolo.  85,  10  Paa  641;  Rogers  v.  People,  8 
Oolo.  46S,  12  Pac.  848,  CO  Am.  Hep.  146; 
Carlisle  t.  Pollnum  Oar  Co.,  8  Colo.  827,  7 
Pac.  164,  54  Am.  Rep.  063;  Omar  v.  Sopar, 
11  Colo.  886,  18  Pac.  443,  7  Am.  St  Rep.  MS; 
Murray  ▼.  Hobaou,  10  Oolot  72t  IS  Paft  SZlj' 


Arapahoe  County  ▼.  Hall,  9  Colo.  Appi  541, 
49  Pac.  870.  And.  as  stated  by  Mr.  8uther» 
land  and  quoted  with  approval  by  Ifr.  Jus- 
tice Gabbert  of  tills  court  in  the  case  of 
Brewer  v.  Harrison,  27  Colo.  352,  62  Paa 
225:  "The  intention  of  an  act  will  prevail 
over  the  literal  sense  of  its  terms."  An  un- 
Bsual  and  extraordinary  investure  of  power 
should  not  be  Inferred  from  doubtful  or  am- 
biguous language  found  in  a  statute.  Peor 
pie  ex  rel.  Eaton  v.  District  Court,  IS  Colow 
26i  81  Pac.  SS9.  The  statute  under  consid- 
eration states:  "The  county  cleric  sliall  ttave 
transcribed  all  records.  •  •  •"  It  does 
not  say  the  clerk  shall  do  this  work,  but 
tiiall  have  it  done,  Neither  does  it  say  he 
shall  be  paid  for  it,  or  be  entitled  to  receive 
any  sum,  but  the  cost  of  transcribing  the 
said  records  and  the  manner  of  paying  there- 
for shall  be  determined  as  provided  for  oth- 
er matters  of  revenue  in  section  9,  provided 
that  tlie  rate  of  compenaation  to  be  paid 
Cor  tranacriblng  aaid  records  sliaU  be  fixed 
l9  the  board  of  county  oommissloners  of 
Adams  connty  at  a  rate  not  to  exceed  10 
cents  per  foUo.  We  do  not  think  this  lan- 
guage clearly,  indicates  any  intention  to  al- 
low .tlie  connty  clerk  to  have  the  rate  fixed 
in  the  way  of  fees  or  was  intended  otherwise 
than  to  provide  tliat  tlie  attual  expensea 
neeessaiy,  not  to  exceed  -  the  maximum 
amount,  could  be  paid  for  liavlng  Oils  work 
done,  and  we  find  notlilng  in  aection  0  of 
the.'  act  indicating  otiierwise.  Tlie  fact  Uiat 
tAte  board  o£  connty  eommlssioners  of '  tlM 
county  of  Adann  saw  fit  to  pass  ths  resola* 
tton  above,  stated  does  not  clutnge  the  law 
This  resolution,  taking  Into  consideration 
tit* -law  under  wlilch  they  were  acting,  did 
no  mora  tiian  fix  a-  rate  above  whlcU  Mn 
iMinney  conld  not  go  in  having  these  tran* 
acripts  made,  and  almply  allowed  him  t» 
enter  Into  contracta  or  em^oy  persons  or 
make  other  neccesary  arrangements  for  hav- 
ing theae  transcripts  made,  and,  if  the  acAoal 
expenditure  was  not  tUat  amount,  or  was  a 
smaller  amount,  then  no  greater  amonnt  thatf 
tiie  actual  aaaount  ae  expended  can  be  col^ 
looted  fmm  tlie  sundry  eoonties  for  tlie  work 
In:  tbla  case  tiia  conntjr  cletlc  was  an  agent 
for  the  county;  and  certainly  It  was  not  in* 
tffiided  that  he  ahould  be  allowed  to  specu- 
late or  'Secure  any  profit  beyond  his  maxi- 
mum salary  and  ether  legitimate  expenses 
oat  ef  the  funds  of  his  principal.  Neither 
do  we  tUnkit  waa  intoided  that  Adams 
county  sluHild  be  placed  In  a  position  where 
it  could  specnlate  or  secure  a  profit  on  this 
work  from  the  city  and  connty  of  Denver, 
which  Is  payfng  over  80  per  cent  of  the  total 
At  the  same  session  of  tlie  Legislature  we 
find  three  other  bills  were  passed  on  simt: 
lar  SDbJects,  one  concerning  South  Arapahoe 
eounty,  whtefa  provides  tlw  dty  and  connty 
of  Denv«r  ahould  liaTe  the  reeorda  pertain- 
ing to  that  connty  transcribed,  and  the  derk 
of  the  motlier  conotgr  slioald  cause  to  be 
adTesttaMA  •  notioe  for  bids,  ete.,  and  staould 
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let  tbe  contracf '  to  Sie  lowMt'reqMmalble 
WMer.  In  the  caae  of  territory  takeo  from 
AdamB  county  and  added  to  Washington  and 
Inma  'counties  to  become  binding,  after  a 
Tot«  of  Adams  county.  It  was  provided  in 
each  of  these  bills:  "The  board  of  county 
commlBBioners  of  Adams  connty  shall  cause 
duly  certified  transcripts  of  record  •  •  • 
to  be  made  *  *  *  at  the  expense  and  un- 
der the  directions  of  the  board  of -connty 
commissioners  of  said  oth«r  counties,"  In 
this  case  it  states  the  county  clerk  of  Adams 
county  shall  cause  to  be  done,  etc.  In  the 
case  of  South  Arapahoe  county  could  it  b« 
urged  the  county  clerk  of  Denver  could  spec- 
Blate  In  the  matter,  or,  In  the  case  of  Wash- 
ington' and  Yuma-  counties,  could  It  be  said 
the  board  of  connty  commlsslonem  of  Adams 
county  could  collect  more  than  the  actual 
expenditure  therefor?  We  do  not  think  so; 
and  again  must  oeme  back  to.  the  conclusloB 
tiutt  In  this  case  the  Legislature  Intended  the 
county  clerk  of  Adams  county  could  havtt 
this  work  done  to  the  best  advantage  nnde* 
a  system  satisfactory  to  all  concwned,  and 
incur,  upon  behalf  of  the  two  oonntlea,  liabil- 
ities therefor  to  this  extent  or  make  payoMBl 
thereof,  and  be  reimbursed  such '  amounti 
with  two  cheeks  upon  him:  •  Flnt,  he  could 
not  go  aboYe  the  maximum  fixed  bgr  the  law ; 
second,  not  to  exceed  the  rate  fixed  by  the 
board  of  connty  commissloBers  of  Adams 
county,  which  rate  fixed  by  the  board  ceoM 
not  be  greater  than  the  maxlmnm  proTid* 
ed  by  law.  In  addition,  section  12  of  one 
■alary  act  ^^ws  1881,  p.  812),  aa  amend- 
ed in  1899  (Laws  1899,  p.  886,  c.  184,  S  8>. 
proliiblts  the  defendant  in  error  fiem  re- 
oelvlag  any  additional  oompeiHtttlon  BS.soeta 
oonnty  derk  In  excess  of  tbe  maxiiiram  ut- 
aiy  provided  by  that  act  Larimer  "Ooun* 
ty  V.  Btansom,  4  Cola  App.  .274,  SB  Fac. 
760;  Henderson  v.  PueUo  Oonnty,  4  Colo. 
App.  801,  86  Pae.  880;  Leonard  v.  Oaiv 
field  County,  8  Colo^  App.  8S8,  48  Pac.  216; 
Walpele  v.  Pueblo,  12  Colo.  App.  101,  B4  Pac 
810.  Aa  we  view  It,  this  act  is  a  contract 
between  him  and  tbe  paoide,  wlilch  fixea  hia 
maxlmmn  compensation  for  -all  servicea  peiy 
formed  by.bim  dnrlng  the  period  of  blS'  In* 
combency  In  the  office.  We  do  not  mean  by 
this  to  say  that  the  deCendaot  in  Brtmf,  in 
caae  he  performed  a  part  of  theaa.labom  Umn 
■elf,  should  not  receive  reasonable  cempen* 
sation  therefor  as  a  part  of  the  exipanSee  in- 
cidental thereto,  or  should  not  be  iMmburseA 
tor  all.outlajp  and  reasonable  esyenditure 
nude  or  iBCiiried  by  him  In  coenectian-  wldi 
having,  this  work  done,  provided  that  the 
total  Is  brought  wlthla  the  maxtonm  pnorfdr 
ed  for  by  law,  la  case  he  spenta  part  ot  bis 
time  in  superintending  this-  work,  maiainij) 
bis  arrangemests  therefor,  eta,  we  are  of 
tbe  opinion  be  should  receive  reasonable  'comv 
pensatlon  thoeCor,  but  the  totalito  be  so 
paid  Mm  for  bis  individual .  time  shoald'  noC 
exceed, .  with  the  fees  received  by  hlm<  from 
AdasM  cowify  as,it8£lfirk,.tlisaiaslauiin.aaiii 


iaf  tor  that  o Aeb.  In'  the  passage  of  as  act, 
it  Is'preramed'tbe  Legislatfire  is  acqnainted 
with  tbe  lavihi'  of  Ita  state  which  apply  t»  or 
affect  Che  aabject  spon  wblcfa  It  leglslatea. 
it  li  also  prwanad  that  tb»  L^Mature  does 
not  intend  to  make  any  change  in  tbe  exist- 
ing law  beyond  what  it  «xpreaaly  declares  (2 
Sutherland,  Statutory  Conatmctlon  [2d  Ed.]  | 
499) ;  and,  vfhen  It  provided  the  county  cleric 
of  Adams  county  trhonld  have  this  work  done. 
It  kiiew  the  amount  of  the  salary  to  which 
he  waa  entitled,  aad,  'had  it  ihtaided  to  in- 
crease it,  it  is  pNMmed  Hie  act  would  have 
so  stated.  Upon  tlie  aecond  principal  con- 
tention discussed,  iMMtion  800,  1  Mills'  Ann. 
St  reads,  in  part,  as  follows:  "No  account 
sluill  be  allowed  1^  the  board  of  county 
commissioneni  tadlssB  the  same  shall  be  made 
out  lb  sepanite  itama,  and  the  nature  of  each 
Itent  stated,  •  •  •  which  account  so  made 
out  aball  be  verified  by  affidavit  •  •  •" 
Sectton  801  reads,  in  part  aa  foUows:  "AU 
Claims  and  demands  beld  by  any  person 
against  a  connty  ■ball  be  presented  for  audit 
and  allowance  to  tlie  beard  «f  connty  com- 
misslonen  of  the  prq;>er  comity,  in  due  form 
of  law,  before  aa  action  in  any  court  shall  be 
maintainable  thereon.    •    •    •" 

One  of  tbe  bins  presented  by  defendant  in 
error  to  the  board  of  supervlsers  of  tbe  city 
and  county  of<  Denver  while  they  were  pur- 
porting to  act  aa  the'  board  of  county  com- 
missioners reads  as  follows: 

Denver,  Coloiado.  May  2. 10(KS. 

The  Cltr  and  County  of  Denver,  to  C.  BL 

Lunney. 

TO  transcribine  that  part  of  the  records  of  the 
former  county  of  Anpahoe  alfeeting  tbe  present 
county  «(  AdBsss)  as  ftrilows: 
General. .real  estate  records,  811,419 

foUos  at  10  cenu : 131441  90 

Due  from  Adams  Connty 1,498  20 

Due  from  the  city  and  county  of 
Denver, $29,643  70 

I/esg  amount  paid  by  tbe  city  and 
cotmty  of  Denver -. . . .    14,041  88 

Balance  dai>  from  dty  and  county  oi 

,^9nver  ...,..., $16,002  35 

Tbe  otheM 'irere  similar  In  form.  These 
bills  wete  preMnted  to  tbe  board  of  super- 
visors •while:  they  W6re  purporting  to  act  as 
a  board  of  county  oommlsaionerB.  The  only 
claim  «ter  pMsented  to  tlie  'plalntitCS  in  er- 
ror was  as  follows:  "Dedver,  Colorado,  July 
17,  1909.-  To  TbomasA.  Uraell,  Bngene  Mc- 
Oartliy  and  .William  A.  Lewaon,  constituting 
tbe  Board  of  County  Comtnlssloners  of  the 
city  abd  county  of  Denver;  and  to  A.  K. 
Vlckei7,  ex  offlde  dei^  of  Xke  board  of  coun- 
ty oommlasloners  Of  tbe  city -and  county  of 
Denver:.'  Demand  la  hereby  made  uiwn  yon 
and  each,  of  yon  fortfae'  IssuaBce:of  warrants 
to  me  1&  tbe  sums  of 'fifteen -thousand  six 
hundred  and  two  and  »•/!(,*  ($15,60B35>  dol- 
liira,'.  eight  tfa^sand  four  hundr^  and  flfty- 
ulne  and  »/ib«  ($8,409.88)  dolbu's,  one  thon- 
sand  and  iOrty-elgbt  and  i>/i'o»  ($1,048.13) 
daUBra»ifouB.tlifinasnO  Sour  biindrfed -end  four 
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and  Vioo  (f4,4d4.(}8)  'HolliirSi'ttfdf^si'rteHiin-' 
Ared  and  sixteen  and  '•Aoo  (!P716jS9)  dbllars, 
respectively,  the  balance  due  from  ihe  <ity 
and  county  of  Denvter  for'  transcriljln'^  that 
portion  of  the  records  of  the  former  county 
of -Arapahoe  affecting  the  present  county  of 
Adams,  which  said  bllls'iVere  heretofore  and '. 
on,  to-ivit:  this  27  day  of  June,  A.  D.  lOOS, 
allowed  and  approveil  by  the  hoard  "of  sn- 
perrisors  of  the  city  and  (k)unty  of  Denver, 
performing  the  duties  of  the  board  of  (V)nn- 
ty  comnjlsslduers.  C.  E.  Lunney."  This 
■was  served  July  17,  1005,  which  is  conceded 
was  In  no  manner  a  compliance  with  the 
provisions  of  the  statute.  ' 

Counsel  for  defendant'  in  etcor;  appreciat- 
ing the  force  of  this  position, 'seetc  to  avoid  it 
by  the  contention  that  the  claims  of  1^  de- 
fendant in  error  bad  been  presented  to  and 
allowed  by  the  board  of  sppervl^ors  at  a 
time  when  it  was  actidg  as  a  boartt  of  coiin- 
ty  commissioners  and  Introduced  evidence 
which  showed  the  supervisors  did  pretend 
to  audit  and  allow  these  claims  and  ordered 
them  paid;  and  they  contend  the  act  of  the 
supervisors  in  allowing  them  is  as  binding 
on  all  parties'  concerned  as  any  act  of  a 
board  of  county  commissloncrrs  can  be,  and 
it  was  upon  the  allowauQe'  of  tlbesti  claims 
by  the  board  of  supervlsoi^  that  this  pro- 
ceeding is  based.  That  tribunal,  constitnting 
the  de  facto  board  of  county  commissioners 
as  the  fiscal  agents  of  the'  city  ai\d  county, 
Was  clothed  by  the  statute  w.fth  .'flinple  and 
full  authority  to  pass  upon  thfe  validity  of 
these  claims,  and  their  action,  when  In  favor 
of  a  claimant,  is  not  reviewable  bj-  tiie  courts 
under  our  statute.  They  further  claim  the 
legal  right  in  the  defendant  in  err6r  to  wiar- 
rants  upon  'the  treasurer  against  tbfi  special 
fund  was  perfected  undeV  the,  conditions 
above  stated,' and  cite"  some  authorities  In 
support  of  this  ']x>sltion.'  'The  plaintiffs  In, 
error  at  the  1804,election  6ad  beejl  duly. elect- j 
fed  as  the  board '6f,'connty  coinmlsal4nfers,  of 
Said  city  and  county. '  At  tfi4  prpper  tltae  in 
January,  1903,  they  attempted  to  qualify  aiid 
secure  possession  of  their  offices.  Den^and^ 
were  made  and  refused.  .^Its  >vere  Institut- 
*»d  in  the  district  court  to  setfle  that  conten- 
tion, which  ultimately  reached  this  cp'urt,  In 
which  action  the  decision  of  this  court,  was 
rendered  upon'  June  23,  1905.'  On  June  27, 
ioOo,  four  days  after  th^s  court  bad  held 
they  bad  no  fight  to  &o  ao,  the  board 'of  sji- 
pervisors  attempted  to  act  in  this  matter  by 
their  purported  allowance  of  these  claims. 
It  is  tnie.as  contended  by,  counsel,  a' motion 
for  a  rehearing  was, filed  in  tba^t  case  on  July 
3,  1905,  anjl  denied  on  iTqly  'lOth,  during 
which  time  ceunsel  contend,  it  was  proper 
tor  the  board  of  supervisors  to  continue  to  act 
as  a  de  facto  board  'of  county  dominlsslon- 
ers;  that  the  Judgment  of  this  court  under 
its  rules  did  not  become  final  until  July.  lOtb, 
and  for  that  .reason  the  acta  of  the  board 
should  be  held  valid,  and  was  not  subject  to 
review  by  their  successors^    The  Judgment 


'df '{hh  «mrl  gaVeYo  pl*lntlffft  in  ^'i-br  no  lie'* 
right  Or  office  to  which  they  were  not  enti- 
tled; but  simply  awarded  to  them  the  right 
of  possession  to  offices  to  which  they  had 
been  elected  by  the'  people  at  the  preceding; 
election.  It  ti'  not  to  be  jiresumed  this  dottrt 
\vll!'grant  feherirings-.'and,  while  we  do  not 
'(ieslie  to  be  utiaerstood  as  saying  that  the 
'actions  of  the  board  of  supervisors,  acting 
de  facto  as  a  boSrd  of  county  commissioners 
during  the  period  from  the  rendition  of  the 
Judgment  In  that  case  tintll  the  time  of  t^e 
denial  of  the  motion  for  a  rehearing,  were  ab- 
solutely void,  we  are  of  the  opinion  under 
ibeae  circumstances  ■where  bills  purporting 
to  have  been  allowed  were  not  in  conformity 
with  the  prbTlslons  of  the  statute,  and  which 
appear  to  have  been  allowed  under  an  erro- 
neous constrnction  of  Its  provisions,  and  in  a 
case  where  the  rights  of  Innocent  purchasers 
or  other  third  parties  had  not  intervened, 
and  within  a  very  short  time  after  the  for- 
mer actions,  and  while  the  matter  was  not 
yet  complete^,  in  that  the'  statute  'provides 
the  warrants  shall  be  signed  by  the  chatr- 
ipan  and  clerk,  which  had  not  been  done, 
that  It  Is  not  fuch  a  final  action  as  would 
prevent  the  'board  of  county  commissioners 
de  Jure,  after  coming  Into  their  offices,  from 
reconsidering  the  actions  of  the  de  facto 
board  for  the  purposes,  as  stated  In  the  res- 
olution "in  the  Interest  of  the  taxpayer,  of 
allowing  an  investigation  by  their  attorney" 
.In  order  to  be  properly  advised  so  as  to  be 
able,  to  pass  intelligently  upon  the  validity  of 
these  claims,  and  we  have  been  furnished  no 
authorities  by  counsel  holding  otherwise  in 
a  case  like  the  one  at  bar. 

It  must  be  remembered  the  board  had  only 
been  given  possession  of  their  offices,  seven 
days  preceding  the  date  of  this  demand,  ftnd 
this  in  the  largest  populated  city  and' county 
of  the  state,  where  of  'necessity  'there  ,iuuBt 
accrue  a  large  amou^jt  of  busl'ne^  from  day 
to  day  to  be  disposed  of.  They  'had  taken 
possession  of  these  offices,  not  la'  tie  usiiail 
manner  provided  for  county  commlsslouers, 
one  at  a  time,  s^ome  member  of  past  experi- 
ence' always  being  on  the  board,  but  all  three 
at  oupe,  possibly  without,  prior  experience  ip 
handling  the  large  fluances.of  a  coynty  o* 
thia  class.  This  actipn  upon  the  part-of,  tl)^ 
board  did  not  defeat  any  rights  of  the'  de- 
feudaut  lii  error  and  was  not  a  refusal  bo 
pay  any  proper  claim  due  hlnj  by  the  county. 
It  was  his  |)rlvlle|;e,  {hen,  as.it  Is  now,  to 
have  presented  to  the  regular  board  his  bills, 
properly  itemized,  in  compliance  with  the 
statute;  and,' In  «i8e  they  were  or  are  dis- 
allowed, lie  has  his  right  to  appeal  therefrom. 
,The  case  of  the  state  ex  rel.  Clark  v.  Buffalo 
County,  6  Neb.  454,  ^relied  upon  by  coun.sel, 
where  It  Is  contended  the  claim  had.  been 
adjudicated  by  one  board,  and  for  that'  rea- 
son could  not  be  'reviewed  hy  their  successors. 
Is  not  In  point.  In  that  ca^e  both  boards  were 
de  jure  boards,  and,  after  the  allowance  ot 
the  claim  by  the  first  board  (which  was  fo'r 
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the  Gonatniction  of  a  bridge),  an  injonctlon 

was  sought  to  be  obtained  In  the  district 
court  enjoining  the  commissioners  from  mak- 
ing payment  of  the  daim,  which  action  was 
taken  to  the  Supreme  Court,  where  It  was 
held  the  claim  was  properly  allowed  aa  being 
within  their  Jurisdiction.  Thereafter,  after 
the  election  of  the  new  board,  and  after  this 
decision  by  the  Supreme  Court,  the  new  board 
attempted,  by  resolution,  to  rescind  the  ac- 
tion of  its  predecessors,  and  It  waa  held  Iv 
the  Supreme  Court  «t  Nebraska  It  conld  not 
be  done. 

Neither  do  we  think  the  dictum  upon  this 
subject  in  the  case  of  Garfield  Co.  t.  Leonard, 
8  Cola  App.  579.  at  page  580,  S4  Pac.  683, 
685,  is  authority  for  the  position  contended 
for  by  counsel,  while  In  that  case  we  find 
Mr.  Justice  Reed  quoted  with  approval  from 
the  case  of  Roberts  v.  People,  9  Colo.  458,  13 
Pac  630,  the  following:  "The  rule  governing 
the  allowance  of  claims  by  the  board  of  coun- 
ty commissioners  is  that  the  authority  must 
be  found  In  the  statute,  either  in  express 
words  or  by  fair  implication.  In  other  words. 
In  order  to  bind  the  county,  the  county  com- 
missioners must  act  within  the  scope  of  their 
authority.  Where  a  claim  Is  clearly  not  a 
legitimate  charge  against  the  county,  the 
county  commissioners  have  no  power  to  al- 
low it,  and  its  allowance  would  neither  bind 
nor  estop  the  county,  as,  for  example,  where 
the  commissions  of  a  collector  of  taxes  are 
fixed  by  statute  at  a  certain  rate  per  cent., 
and  the  board  allows  him  a  greater  rate." 
In  this  case  the  law  provides  the  amount  to 
be  paid  shall  be  the  actual  expenditure  nec- 
essary to  have  this  work  done,  and  the  bills 
presented  to  the  board  of  supervisors,  and 
allowed,  were  at  so  much  per  folio,  and  so 
stated  In  the  bills,  regardless  of  the  cost 
thereof,  which,  under  the  ruling  in  the  Rob- 
erts Case,  Justified  the  commissioners  In  their 
action  In  rescinding  the  allowance  of  these 
dalma  for  the  purirase  of  the  investigation 
In  order  to  ascertain  tb»  exact  amonnt  which 
should  be  paid.  The  amonnt  of  the  allow- 
ance was  not  each  a  discretionary  matter  as 
would  be  binding,  being  one  controlled  pure- 
ly by  the  statute.  In  some  states  It  is  held 
that,  if  the  auditor  draws  warrants  for  Ille- 
gal claims,  he  is  personally  liable.  Walton 
T.  McPhetrldge,  120  CAl.  440,  62  Pac.  731. 

Neither  do  we  think  the  case  of  People  ▼. 
Reld,  11  Colo.  138,  IT  Pac.  802,  is  applicable. 
In  that  case  a  vacancy  in  the  oflllce  of  county 
treasurer  was  filled  by  the  board  In  the  fore- 
noon of  January  10th.  The  term  of  one  of 
the  members  had  expired  at  midnight,  Jan- 
uary 9th,  but,  according  to  the  pleadings,  his 
successor  had  not  qualified  at  the  time  of 
the  meeting  on  the  forenoon  of  the  10th,  and 
the  commissioner  whose  term  had  expired 
acted  at  the  meeting  on  the  forenoon  of  that 
day,  and  his  vote  gave  a  majority  for  the 
appointee.  The  board  adjourned  from  the 
meeting  on  the  forenoon  until  the  afternoon 
ot  the  same  day.   At  the  meeting  held  in  the 


aftarwMn  th»  ■ncceasor  of  ibt  commissioner 
whose  term  had  expired  on  the  day  previous 
sat  In  the  place  of  the  outgoing  commission- 
er. On  the  afternoon  of  the  10th  the  new 
board  attempted  to  rescind  the  action  of  its 
predecessors  on  the  morning  of  the  same  day 
and  elected  another  to  fill  the  vacancy  in 
the  office  of  the  county  treasurer,  but  dur- 
ing the  Interim  the  first  appointee  had  filed 
his  bond,  which  had  been  duly  approved,  had 
taken  the  oath  of  office,  and  was  proceeding 
in  the  discharge  of  his  duties,  and  this  court, 
upon  the  pleadings,  held  the  action  of  the 
old  board  was  valid,  Inasmuch  as  the  ai>- 
polntee  had  qualified  and  was  performing  the 
duties  of  the  office  at  the  time  the  board  pre- 
tended to  act  in  the  afternoon,  that  no  va- 
cancy  existed  for  the  commissioners  to  fill, 
and  hence  their  resolution  attempting  to 
rescind  the  proceedings  of  the  morning  ses- 
sion could  not  be  held  to  have  recreated  the 
vacancy.  This  decision  by  Mr.  Justice  Helm 
was  rendered  upon  the  pleadings.  Thereaft- 
er, in  the  case  of  People  ex  rel.  Williams  v. 
Reld,  11  Colo.  141,  18  Pac.  341,  Involving  the 
same  office,  upon  proof  taken  it  was  shown 
that  the  newly  elected  county  commissioner 
had  qualified  by  filing  his  official  bond  and 
taking  his  oath  of  office  prior  to  the  10th  day 
of  January,  and  It  was  then  held,  the  suc- 
cessor of  the  old  commissioner  whose  term 
expired  at  midnight  on  January  9th  having 
qualified,  the  old  member  could  not  legally 
participate  in  the  proceedings  of  the  board 
on  the  following  day,  the  10th  of  January, 
and  the  acta  of  the  board  in  so  far  as  it  de- 
pended uiwn  bis  vote  were  without  validity 
and  therefore  void,  and  gave  Judgment  for 
the  appointee  of  the  new  board. 

There  is  also  a  line  of  authorities  which 
hold  under  certain  circumstances  and  condi- 
tions such  boards  can  reconsider  and  rescind 
their  former  action^  or  that  of  their  prede- 
cessors. Tucker  T.  Justice,  3C  N.  O.  434; 
Appel  T.  State  ex  rel.,  9  Wyo.  187,  61  Pac 
1016 ;  Blram  HIgglns  ▼.  H.  W.  Curtis  et  al., 
S9  Kan.  283,  18  Pac  207;  Hundley  v.  Board 
of  Commissioners  of  Finney  Co.,  2  Kan.  Appw 
41,  42  Pac  69;  1  Dillon  on  Municipal  Cor- 
porations (3d  Ed.)  i  290.  Most  of  the  objec- 
tions as  to  the  admission  of  illegal  evidence 
are  not  liable  to  be  raised  again,  and  we 
have  refrained  from  considering  only  such  as 
might  arise  in  another  action  over  the  prin- 
cipal contention.  As  to  that  portion  of  the 
evidence  of  the  defendant  In  erroi  wherein 
he  was  allowed  to  give  oral  testimony  as  to 
what  percentage  the  taxable  property  <tf 
Adams  county  bore  to  the  taxable  property 
of  the  city  and  county  of  Denver  In  which 
he  stated  he  got  his  figures  from  the  board 
of  appraisers  appointed  under  the  provisions 
of  this  law,  a  motion  was  made  to  strike  out 
this  evidence,  which  was  overruled  and  ex- 
ception taken.  He  was  further  allowed,  over 
objections,  to  testify  as  to  what  this  board 
of  appralstTB  found  and  as  to  what  they  did. 
No  member  oi  this  board  of  appraisers  was 
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called  as  a  witness,  and  no'  record  evlfience 
furnished  as  to  their  findings.  We  do  not 
tblok  this  evidence  was  proper;  It  simply 
being  statements  as  to  what  some  one  else 
told  him.  Certainly  there  was  son^e  record 
evidence  of  the  action  of  this  boani  of  ap* 
praisers  which  ooald'-haTe  been  presented  by 
proper  certlflcatps.*  If  not,  the  members  of 
the  board  tbemselTes  should  have  been  called 
or  some  reason  presented  why  proper  evi- 
dence coQld'SOt  have  beoi  forniahed  upon 
this  subject.  The  defendant  was  allowed  to 
give  evidence  as  to  what  this  board  of  ap- 
praisers did  in  the  way  of  asoertaiDlng  the 
percentage  of  the  taxable  property  in  Adams 
county  and  the  city  and  county  of  Denver. 
Without  any  farther  showing,  we  think  this 
was  for  the  same  reasons  incompetent,  and 
witliout  which  evidence  It  leaves  the  court 
without  any  proper  showing  as  to  what  per- 
centage of  the  claims.  If  lavrfol,  should  have 
been  paid  by  the  city  and  county  of  Denver. 
The  same  ruling  should  apply  to  the  evidence 
of  the  defendant  in  error  as  to  what  the 
findings  of  the  committee  were,  which  he 
dalms  checked  up  the  number  Of  folliW  so 
transcribed  by  blm. 

For  the  reasons  stated,  the  Judgment  Is  -re- 
versed and'  the  cause  remanded,  with  iu- 
•tmctions  that  the  action  be  dismissed  with- 
out prejudice  to  the  rights  ont  the  defenduit 
In  error.  ■     ■ 

Reversed  and  remanded. 

STEELE.  C.  J.,  aid  GABBERX,,  3.,'  concur. 


HIGGINS  T.  STATE  BOARD  OF  ME6ICAL 

EXAMINEES, 
(Supreme  Court  of  Colorado. '  Nov,  1,  '1^.) 

Physicians  ahd  Subgeons  (S  4*)— Licenses— 
Pbiob   PRACrmONEBS  —  STATtrrtss  —  Con- 

BTBUCXION. 

Laws  188t,  p.  ISO,  I  4,  fODvldiv  itH  tbe 
licensing  of  sersoDs  engaged  in,  the  practloe  4^ 
medicine  witnout  examination  if  graduates  of  a 
credible  medical  school,  otherwise  after  passing 
a  satisfactory  examination,  and  declaring  that 
all  persons  having  made  the  pnctioe  of  atadi- 
cine  and  surgery  their  profession  or  business 
continuouslv  tor  10  years  wittiin  the  state  ttall 
receive  a  license  to  continue  the 'pTacti<$e,  did 
aot  autboiize  the  license  of  a  nongradoate  of  a 
medical  school,  without  examinittion,  f  who  had 
not  practiced  tor  10  successive  years  prior  to 
the  taking  effect  of  the  act,  but  who  had  prac- 
ticed in  violation  of  law  for  more  than  10  years 
prior  to  tlie  date. of  his  application,  i 

[Ed.  Note.— For  other  oases,  see  Phjeleians 
and  Surgeons,  Cent  Dig.  |  4;  Dec  Dig.  i  4.*] 

Department  -8.  Jirror  te  District  .Court, 
City  and  County  of  Denver;  P.  L.  PaloMf, 
Judge. 

Application  by  Frank  W.  Blggln»  for  writ 
of  mandamus '  against  the  State  Beard  of 
Medical  Examtuets  to  compel  them  to  is^e 
to  him  a  Ucense  to  practice  medlcia^  with- 
out examination.  From  an  orMr  dtsihlsalng 
the  writ,  'plaintiff  brings  error.    Afflhned. 


W.  T.  Rogers  and  John  F.  Mall,  for  plaln< 
tUf  la  error.  John  T.  Bamett,  Atty.  Oen., 
N.  C.  Miller,  Atty.  Gen.  (I.  B.  Melville  and 
H.  E.  Kelly,  of  counsel),  for  defendant  In 
error. 

PEE  CURIAM.  The  plaintiff  to  error,  an 
uAliCMieed  practitioner,  not  a-  graduate  In 
medicine,  having  applied  to  the  State  Board 
of  Medical  Examiners  fmr  a  licenae  to  prac> 
tlee  medicine  and  surgery  without  examlna- 
tlon,  and  the  board  having  denied  bis  ap- 
plication, brought  this  action  In  the  district 
court  of  the  city  and  county  of  Denver  to 
compd  the  board,  ■  by  mandamus,  to  Issue 
the  license.  The  alternatlTe  writ  was  Issued, 
Imt  upon  final  hearing  the  court  granted 
Judgment  of  nonsuit  To  review  the  action 
of  the  court  In  thus  disposing  of  the  case, 
the  c&uae  waa  brought  here  by  writ  of  error. 

The  plaintiff  in  error  did  not  offer  to  sub- 
mit to  the  examination  required  of  appli- 
cants, nor  did  he  produce  a  diploma  of  a 
legally  chartered  medical  college  In  good 
standing;  but  be  dalmed  that,  as  he  had 
made  the  practice  of  medicine  and  surgery 
his  profession  continuously  for  a  period  of 
more  than  10  years  prior  to  February  X, 
1905,  the  date  «f  bis  application,  he  was  eor 
titled  to  a  license  under  the  statuta  His 
dairn  is  based  upon  the  statute  of  1881  (Laws 
1881,  p.  186).  Section  4  ef  the  act  Is  as  Col- 
lows: 

"Sec.  4.  Thai  every  i>erson  practicing  med- 
Kine  in  any  of  its'  departments  shall  pos- 
sess the  aualifications  required  by  this  act. 
If  a  graduate  in  medicine,  he  shall  prbBeat 
his  diplomit  to  the  State  BbarA  of  Medical 
Examiners  for  verlflcatlon,  or  furnish  other 
evidence  conclusive  of  his  being  a  graduate 
of  a  legally  chartered  medical  school  In  good 
standing.  The  Sbite  Board  of  Medical  Ex- 
aminers shall  Issue  Its  certificate  to  that  ef- 
fect, sighed  by  a  majority  of  the  members 
thetec^,  and  such  diploma  or  evidence  and 
certificate  shall  be  conclusive  as  to  the  right 
of  the  lawful  bolder  of  the  same  to  prac- 
tice medicine  to  tliis  stSte.  If  not  a  gradu- 
ate of  a  l^ally  chartered  medical  Institution 
in  good  standing,  the  person  practicing,  or 
wishing  to  practice  medictoe  In  this  state, 
shall '  present  himself  b^ore '  said  Board  at 
Medical  Bxamtoers  and  submit  blms^  to 
such  examination  as  defined  to  section  7  of 
this  act,  and  if  the  examination  be  satis- 
factory to  the  examiners,  the  said  Board  of 
Medical  Examiners  shall  Issue  its  certificate 
la  accordance  with  the  facts,  and  the  lawful 
bolder  of  such  certificate  shall  be  entitled  to 
all  the  rights  and  privileges  herein  mention- 
ed. All  persons  who  have  made  the  practice 
-of  medicine  and  surgery  their  profession  or 
business  continuously,  for  the  period  of  ten 
(10)  years,  within  this  state,  and  can  fur- 
nish satisfactory  evidence  thereof  tx>  the 
State  Board  of  Medical  Examiners,  shall  re- 
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celve  from  uild  tward  a  Ilcenae  to  oobtlmie 
practice  in  the  state  of  Colorado." 

The  plaintiff  in  error  relies  upon  tbe  con- 
cluding sentence  of  section  4  to  auataln  bim. 
He  Insists  that  the  practicing  of  medicine 
and  surgery  for  any  continuous  period  of 
10  years,  whether  before  or  after  thtt  pas- 
sage of  the  statute  mentioned,  although  In 
defiance  of  law,  entitles  him  to  a  license, 
while  it  is  the  contention  of  the  board  that 
no  person  is  entitled  to  a  license  from  tbe 
board  unless:  (1)  He  proves  that  he  la  s 
graduate  of  a  legally  chartered  medical  sdiool 
of  good  standing.  (2)  He  passes  a  satisfac- 
tory examination.  &)  He  ptoveB  that  he  has 
made  the  practice  of  medicine  and  surgery 
his  profession  or  business  continuously  Coc 
the  period  of  10  years  prior  to  the  passage 
ot  tbe  act. 

.  Section  12  of  the.  act  provides  that  ttao 
person  who  practices  medicine  in  the  state 
without  a  license  from  the  Board  of  Medical 
Examiners  shall,  upon  conviction,  be  pun- 
ished by  fine  or  imprisonment,  or  both ;  and 
to  adopt  the  plaintiff  in  error's  construction 
wonM  bo  to  reward,  not  punish,  those  who 
elude  prosecution  for  the  period  of  10  years. 
Xhe  law  should  not  be  so  construed,  and  we 
hold  that  the  contention  ol  tbe  board  Is 
correct,  and  that  those  only  who  have  prac- 
ticed for  10  years  prior  to  the  passage  of 
the  law-  of  1881  are  exempted  from  tbe  pro- 
visions of  the  statute  requiring  examination 
and  proof  of  graduation,  ia  the  case  of 
State  V.  Wilson,  reported  in  KL  Kan.,  at  page 
TOl,  60  Pac.  1054,  that  court  said:  "Can  U 
be  that  the  LiCKislature  intraded  that  a  per- 
son might  «aalify  himself  for  tbe  practice 
by  that  which  tbe  act  prohibited?  Is  the 
direct  and  persistent  violation  of  the  law 
to  be  deemed  the  equivalent  of  character, 
«dncatl<m,  experience^  and  skill  wbi<A  the 
statute  requires  for  the  protectlcm  of  life 
and  health?"  These  IdenUcal  questions  are 
presented  to  na,  and  we  do  not  hesitate  to 
answer  them  la.  the  negative 

Tbe  Judgment  la  affirmed. 

Jndgment  affirmed. 


(«  Colo.  «o 

FIBfiT  NAT.  BANK  OF  DENVER  v.  DEANE 

et  aL  (FOI<LiETT,  latcivener.) 
<Snpieme  Const  of  Colotadow     Nov.  1,  1800^ 

1.  Oosra  d  218^— SHBBcm'  Fan— TaxatiOr. 
'  Where  the  purpose  of  a  motion  by  plain- 
tiff in  attachment  to  retaz  and  disallow  certain 
items  of  expenditure  mentioned  in  tbe  report  of 
the  sheriff  was  to  determine  whether  or  not  they 
were  conect  and  chargeable  ss  costs,  and  at  the 
time  of  the  hearing  tbe  return  of  the  ex-sheriS 
was  on  file  and  considered  as  evidence  at  the 
bearing,  and  this  embraced  Items  to  which  ob- 
jections were  filed,  an  order  eliminating  some 
of  tbe  items  and  allowing  the  balance  of  the 
sberitTs  report  constituted  an  allowance  of  snch 
balance  as  costs  in  the  case  within  8  Mills'  Ann. 
6t.  Rev.  Supp.  li  1888,  ISOSa,  providing  that  a 
•heritC  in  addition  to  lees  shall  be  allowed  hia 


aotnal  expenses  Incurred  in  executing  an  at- 
tachment writ,  and  also  for  custodian  fees  not 
exceeding  a  specified  sum  per  day. 

(Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  f  824;   Dec.  Dig.  I  21&* 

For  other  defiallioni,  see  Words  and  Vbraata, 
vol.  2,  pp.  1633-1640;   vol.  8,  p.  7020.] 
2.  Afpbai,  and  Baaoa  (|  IIM*)— ArriBUARCB 

— QDESnonS  DiTBBMiaED. 

where,  prior  to  an  appeal  to  the  Court  ot 
Appeals,  tbe  trial  court  had  made  certain  orders 
allowing  costs  and  expenses.  Civ.  Code,  fi  78^ 
S96,  anthorixed  revie*  of  such  otders  on  the 
appeaL  so, that  plaintiff,  having  failed  to  make 
any  objection  thereto,  waived  its  right  to  be 
thereafter  heard  on  remand  on  tbe  question,  on 
afBrmanos  of  the  judgment  b^  tbe  Conrt  of  Ap- 
peals, it  operating  as  an  afSnaance  of  tlie  or- 
ders ss  well. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {I  4648-1600;    Dec   Dig.  { 
1194.»1 
S.  Appeai.  and  fisBoB  ({  74*>— Bktikw— Pao- 

OKEDINOB  ArnCB  J-DDOICENT. 

Judicial  proceedings  subsequent  to  final 
judgment  can  only  be  reviewed  In  connection 
witha  review  of  tne  judgment. 

TEd.  Note.— 'For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  417-425 ;  Dec.  Dig.  |  74.*] 

.  Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  P.  It.  Palmer,  Judge. 

Action  by  the  First  National  Bank  of 
Denvor  against  A.  h.  Deaae  and  others, 
in  which  Merlbella  £.  Follett  intervened. 
From  a  judgment  awarding  costs  in  favor 
of  Intervener  against  the  bank,  It  appeals. 
Dismissed. 

,  The  First  National  Bank  of  Denv«  com- 
nienced  an  action  in  attachment  againat  A. 
L.  Deane  It  Co.,  under  which  a  stock  ot 
goods  and  other  personal  property  was  lev- 
ied upon  and  selaed  by  the  sherlfC.  Mia. 
Follett  intervened,  claiming  that  the  prop- 
erty.  attadied  belonged  to  her.  A  trial  of 
the  case  resulted  in  a  Jndgment  In  favor  of 
tbe  intervener,  to  the  effect  that  she  was 
the  owner  of  the  property  attached,  entitled 
to  the  posaeaaion  thereof,  and  the  sheriff 
was  ordered  to  turn  it  over  to  ber.  From 
this  Judgment  tbe  bank  appealed  to  the  Su- 
preme Court.  Tbe  appeal  waa  dismissed  for 
want  of  Jurisdiction.  27  Colo.  612,  62  Pac. 
361.  A  vvrit  Ot  error  was  then  sued  out  by 
the  bank  from  the  Court  of  Appeala,  where 
the  Jndgment  waa  affirmed.  20  Colo.  App. 
372,  80  Pac.  147.  A  remittitur  lasned  from 
the  Court  of  Appeals,  and,  after  it  waa  filed 
in  tbe  trial  court,  Mrs.  Follett,  through  her 
counsel,  requested  the  cleric  to  issue  an  ex- 
ecution or  fee  bill  for  the  costs  in  her  favor. 
This  request  was  refused.  Thereupon  she 
filed  u  .motloa  to  compel  tbe  issuance  of  a 
fee  un  for  the  coats  which  she  claimed  to 
be  entitled  to  recover  in  the  sum  of  12,229.35, 
setting  ooft  in  her  motion  that  these  costs 
had  been  duly  reported  by  the  sheriff,  allow- 
ed by  the  court,  and  taxed  by  the  clerk,  and 
that  tile  Judgment  in  the  case  had  been  af- 
firmed by  the  Court  of  Appeals:  and,  fnr^ 
ther,  that  the  clerk  had  refused  to  issue  s 
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fee  tdll.  Sodi  proceecU&ge  wen  then  had 
that  the  bank  was  made  a  party  and  apx>ear- 
ed  and  filed  Its  objection  and  protest  against 
the  allo^vance  of  the  motion,  tor  reasons 
therein  assigned,  and  also  objected  specif- 
ically to  items  of  the  accounts  of  the  sheriff 
and  clerk  which  formed  the  basis  of  the 
<x>Bt8  which  Mra  Follett  claimed  to  be  en- 
titled to  recover  from  the  plaintiff.  On  the 
hearing  of  this  matter  it  was  ordered  that 
Mrs.  Pollett  "do  hare  and  recover  from  the 
bank  the  sum  of  two  thousand  one  hundred 
and  eighty  dollars  and  twenty-fire  cents  ($2,- 
180.25),  together  with  her  costs  in  this  .be- 
half laid  out  and  expended,  to  be  taxed,  and 
that  she  have  execution  therefor."  From 
this  Judgment  the  bank  has  appealed. 

During  the  pendency  of  the  case  In  the 
Court  of  Appeals,  and  before  that  tribunal 
rendered  judgment,  the  record  discloses  the 
following  proceedings  in  the  court  below: 
The  bank  filed  a  petition  for  an  order  upon 
former  Sheriff  Burchinell  to  deliver  to  the 
then  sheriff  the  money  and  effects  then  in 
bis  hands  received  by  him  in  the  attach- 
ment proceedings.  In  response  to  this  pe- 
tition, the  ex-sheriff  filed  a  report  of  the 
money  so  received  under  his  administration, 
and  also  his  expenditures,  and  asked  to  be 
dismissed,  for  the  reason  the  case  vras  still 
pending,  and  that  he  was  entitled  to  re- 
tain the  proceeds  until  Its  final  determina- 
tion. His  report  was  itemized,  and  among 
the  expenditures  It  appeared  that  he  had 
paid  out  sums  '  for  custodian,  rent,  light, 
drayage,  insurance,  $161.65  on  the  Sheriff 
Webb  account,  and  otlier  items.  Webb  was 
the  sheriff  in  whose  hands  the  attachment 
was  first  placed.  The  order  of  the  court 
was  that  the  report  be  received.  Shortly 
afterwards  the  bank  filed  a  motion  to  dis- 
allow and  retax  certain  items  of  cost,  as 
returned  by  Burchinell  in  bis  report,  and 
upeclfically  objected  to  certain  items,  among 
which  was  the  item  of  $161.05  paid  oat  on 
account  of  ex-Sheriff  Webb's  account  A 
hearing  was  had  on  this  motion,  and  items 
aggregating  between  $G0  and  $70  disallow- 
ed, but  the  report  in  all  other  respects,  as 
to  expenditures  and  fees  in  the  taking  and 
preservation  of  the  property  seized  under 
the  attachment,  was  approved.  At  the  time 
of  this  hearing  the  return  of  ex-Sheriff  Webb 
on  the  attachment  was  on  file,  and  was  In- 
troduced in  evidence.  His  return  exhibited 
the  amoimt  received  in  cash,  and  the  ex- 
penses Incurred  by  him  in  executing  the 
writ,  Including  custodian  fees  In  the  sum  of 
$440.  The  difference  between  the  cash  re- 
ceived and  such  expenditures  was  $161.6S 
In  favor  of  Webb,  which  is  the  item  In  that 
sum  appearing  in  the  Burchinell  report. 
Sheriff  Burchinell  paid  into  the  registry  of 
the  court  the  balance  In  his  hands,  as  shorwn 
by  bis  report  as  approved,  and  an  order  was 
entered  that  he  be  discharged  from  all  lia- 
bility with  -i«8pect  to  the  attaobment,  and 
that  be  go  hence  without  day.    Thereafter 


■a  ordeB"  directing  the  ckfk  to  pay  a  bal- 
ance due  for  storage  of  the  property  attach- 
ed was  entered,  to  wnich  the  bank  assented. 
Later,  on  its  application,  the  clerk  was  di- 
rected to  pay  the  taxes  th^i  due  on  the  at- 
tached property. 

Chas.  J.  Hughes,  Jr.,  and  Gerald  Hughes, 
for  appellant.  Alfred  MuUer  and  H.  H. 
Hindi7,  for  appellees.  Muller  ft  Summer- 
field,  for  Intervener. 

GABBEBT,  J.  (after  stating  the  facts  as 
above).  The  statute  provides  that  a  sheriff, 
in  addition  to  the  fees  prescribed,  shall  be 
allowed  his  actual  expenses  Incurred  in  exe- 
cuting a  writ  of  attachment,  and  also  for 
custodian  fees  not  exceeding  $2.50  per  day  of 
12  hours.  Sections  1898,  1898a,  3  Mills'  Ann. 
St.  Rev.  Supp.  Counsel  for  appellant  con- 
tend that  there  must  be  a  formal  order  of 
court  taxing  items  as  costs  which  are  not 
specifically  provided  for  by  the  statute,  and 
claims  it  appears  from  the  record  that  the 
Items  to  which  he  objects,  the  amount  of 
which  Is  not  8i)ecifically  fixed  by  statute,  were 
never  allowed  by  the  court  or  ordered  taxed 
as  costs.  The  record  shows  that  the  Items 
of  which  the  appellant  complains  were  allow- 
ed by  the  court  The  purpose  of  the  motion 
filed  by  the  bank  to  retax  and  disallow  cer- 
tain Items  mentioned  In  the  report  of  Sheriff 
Burchinell  was  to  determine  whether  or  not 
they  were  correct  in  amount,  and  legally 
chargeable  as  costs.  The  return  of  ex-Slier- 
Iff  Webb  was  then  on  file,  was  considered  In 
evidence  at  the  hearing,  embraced  Items  to 
which  objections  were  filed  by  reason  of  the 
objection  to  the  Item  In  the  acconnt,  and 
which  he  hkd  paid  for  the  purpose  of  liqui- 
dating the  balance  dne  Webb,  and  necessarily 
the  correctness  of  this  Item  could  not  be 
ascertained  except  by  going  over  the  Webb 
accounts,  and  ascertaining  what  balance,  ac- 
cording to  the  return  he  made,  was  due  him. 
After  the  elimination  of  some  minor  Items, 
the  report  of  Sheriff  Burchinell  was  approv- 
ed, by  which  It  was  determined  tiiat  the 
Items  of  expenditure  anA  charges  were  cor- 
rect except  as  to  those  not  allowed.  The 
amount  of  the  allowance  embraces  all  Items 
with  respect  to  sheriff's  fees  and  charges 
of  which  the  plaintiff  complains.  The  order 
of  allowance  does  not  state  that  the  items 
wera  to  be  taxed  as  costs,  but  the  hearing 
was  for  the  express  purpose  of  determining 
what  items  in  the  sheriff's  report  should  be 
allowed,  and  the  effect  was  to  tax  those  al- 
lowed as  costs  In  the  case.  The  other  items 
of  which  the  bank  complains  were  ordered 
to  be  paid  by  the  clerk  out  of  funds  in  his 
hands  which  had  been  turned  over  to  him 
from  the  sale  of  the  attached  property.  Evi- 
dently such  orders  could  only  have  been 
made  upon  tfte  theory  that  they  were  expen- 
ses or  costs  Incurred  In  the  case. 

Such  was  the  status  of  the  Judgment  In 
so  far  as  costs  were  involved  at  the  time  the 
case  was  pending  ta  the  Court  of  Appeals.   If 
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plaintiff  was  dissatisfied  witbi  the  osdera  re- 
specting costs,  It  could  have  bad  thorn 
brought  to  the  attention  of  the  Court  of  Ap- 
peals before  It  pronounced  Judgment  under 
/  the  provisions  of  sections  78  and  308  of  the 
Civil  Code,  and  the  correctness  of  the  orders 
determined.  Schmidt  v.  Dryer,  21  Colo.  100, 
39  Pac.  1086;  Joralmon  v.  McPhee,  29  Colo. 
135,  66  Pac.  882.  Having  failed  to  do  so,  it 
not  only  waived  Its  right  to  be  thereafter 
heard  on  that  question,  but  the  judgment  of 
the  Court  of  Appeals,  affirming  the  judg- 
ment of  the  trial  court,  affirmed  all  matters 
of  record  In  the  case  in  that  tribunal,  as  well 
as  In  the  court  below,  and  hence  in  the  cir- 
cumstances affirmed  the  orders  fixing  costs. 
Staples  V.  Barclay,  30  Colo.  428,  71  Pac.  374; 
Smith  V.  Shaffer,  50  Md.  132;  Whitney  v. 
Teichfuss,  11  Colo.  555,  19  Pac.  507.  The 
bank  was  therefore  precluded  from  having 
the  orders  allowing  costs  reviewed  either  in 
the  court  below  or  here. 

It  Is  urged  on  behalf  of  the  bank  that 
the  motion  of  the  intervener  for  an  order 
on  the  clerk  to  issue  a  fee  bill  was  not  the 
proper  remedy,  and  that  the  judgment  is  not 
responsive  to  the  motion.  Judicial  proceed- 
ings subsequent  to  final  judgment  can  only 
bf  reviewed  in  connection  with  a  review  of 
the  latter.  Green  v.  Thatcher,  31  Colo.  363, 
72  Pac.  1078.  Inasmuch  as  the  bank  was  not 
entitled  to  have  the  order  for  costs  review- 
ed. It  follows,  as  of  course,  that  the  errors 
of  which  it  complains  are  not  before  us  for 
consideration. 

The  appeal  is  dismissed. 

Appeal  dismissed. 

STEELE,  C.  J.,  and  HILI*  J.,  concur. 


ROCKY  MOUNTAIN  NEWS  PRINTING  CO. 

V.  FRIDBORN. 
(Supreme  Court  of  Colorado.     Nov.   1,  1009.) 

1.  LlBEI.    AND    SLANDEK    ({    91*)— PLEADIN G— 

Defense. 

In  an  action  for  libel,  defendant  Is  enti- 
tled to  plead  what  the  facts  of  the  ease  were, 
how  the  publication  came  to  be  made,  or  the 
way  it  was  intended,  and  that  it  was  under- 
stood by  the  readers  of  defendant's  paper. 

[Ed.  Note. — For  otlier  easps.  gee  Libel  and 
Slander,  Cent.  Dig.  H  215-217;  Dec.  Dig.  g 
01.*] 

2.  Libel  and  Slander  (§  4*)  — Eleicents— 
Malice. 

Under  Mills'  Ann.  St.  S  1313,  declaring 
that  a  libel  is  a  malicious  defamation,  a  pub- 
lication to  be  libelous  within  such  section  must 
be  malicious. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  $  111;    Dec.  Dig.  §  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4116-4125.] 

3.  Libel  and  Slander  (J  101*)— Libel  Per 
Sb— Absence  of  Malice. 

While  the  publication  of  a  false  and  scanda- 
lous article  libelous  per  se  is  sufficient  to  sup- 
port an  action,  and  entitle  the  person  libeled 
to  compensatoiy  damages,  it  does  not  preclude. 


defendant  from  showing  that  there  was  in  fact 
no  malice  to  prevent  the  imposition  of  exemplary 
damages ;  the  effect  of  the  implied  malice  from 
the  publication  being  merely  to  relieve  plain- 
tiff from  the  burden  of  proving  malice  in  fact. 
[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  $  278;    Dec.  Dig.  |  101.* J 

4.  LIBEL  and  Slander  (|  19*)— Actionable 
Libel— Elements. 

To  be  an  actionable  (ibel,  the  defamation 
and  elements  to  make  it  such  must  be  present 
in  the  article  itself,  or  must  be  fairly  implied 
therefrom,  and  from  circumstances  surrounding 
the  publication. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  f  09;   Dec.  Dig.  S  19.*] 

5.  Libel  and  Slander  (§§  19,  101*)- Publi- 
cation—Intent. 

The  intent  of  the  publisher  of  an  alleged 
libelous  article  and  the  effect  of  the  publica- 
tion must  be  gathered  from  the  words  and  cir- 
cumstances under  which  the  article  is  published  ; 
the  publisher  being  ^rima  facie  presumed  to 
have  used  the  words  in  their  ordinary  sense. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §i  99,  273-280;  Dec.  Dig.  Sf 

6.  Libel  and  Slander  (§  lOl*)- Natheb  of 
Defamation — Burden  of  Proof. 

Where  the  words  of  an  alleged  libelons  ar- 
ticle are  defamatory  on  their  face,  an  action  mav 
be  maintained  therefor  unless  the  defendant  al- 
leges and  proves  that  under  the  circumstances 
they  are  fairly  capable  of  being  understood  in 
a  special  nondefamatoiy  sense  and  that  they 
were  so  understood.  If  tbey  are  not  defama- 
tory on  their  face,  the  burden  is  on  plaintiff  to 
show  that,  under  the  particular  circumstance 
of  the  publication,  they  were  fairly  capable  of 
a  defamatory  meaning,  and  that  they  were  so 
understood. 

[Ed.  Note.— For  other  cases,  gee  Libel  and 
Slander,   Cent.  Dig.  S$  273-280;    Dec  Dig.  i 

7.  Libel  and  Slander  (J  105*)— Words  Li- 
BBXotrs  Per  Se— Nondefamatory  Applica- 
tion. 

Where  plaintiff,  a  yonng  unmarried  female 
of  chaste  character,  in  company  with  her  broth- 
er, some  time  before  had  been  raped  by  an  un- 
known man,  who  had  killed  the  brother,  and 
the  crime  had  been  given  wide  publicity,  after 
which  defendant  published  an  incorrect  state- 
ment that  plaintiff  the  girl  who  had  been  previ- 
ously assaulted,  "became  a  mother  yesteroay," 
defendant  was  entitled  to  show  that  such  pnb- 
lication  was  intended  to  refer  only  to  the  previ- 
ous assault  on  plaintiff,  and  was  so  understood 
by  defendant's  readers,  and  therefore  was  not 
defamatory  as  charging  plaintiff  with  nnchastity. 
[Ed.  Note. — ^For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |$  292-294;  Dec  Dig.  { 
105.*] 

8.  Libel  and  Slander  (|  111*)— MiTiOATiNa 
Circumstances— Reduction  of  Damages. 

Where  plaintiff,  an  unmarried  female,  had 
been  raped  by  an  unknown  man,  who  had  killed 
her  brother,  which  assault  had  been  widely  pul>- 
lished,    and    thereafter   defendant,    by    mistake, 

Eublished  an  incorrect  article  that  plaintiff,  who 
ad  suffered  such  prior  assault,  had  become  a 
mother,  it  was  entitled  to  show  that  the  charge 
had  reference  solely  to  the  Bssanlt.  and  was  not 
intended  to  impute  want  of  chastity  to  plaintiff 
in  mitigation  under  Mills'  Ann.  Code,  |  69,  pro- 
viding that  in  an  action  for  libel  defendant  may 
prove  any  mitigating  circumstances  to  reduce 
the  .damages. 

[Ed.  Notev— For  other  cases,  see  Libd  and 
Slander,  Cent.  Dig-  S§  315-324;  Dec  Dig.  | 
111.*] 
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9.  Appeae  Ahd  EtsOB  (I  1040*)— Pkwudiob. 

Where  a  demurrer  to  a  portion  of  defend- 
ant's answer  was  erroQeously  sustained,  and  an- 
other portion  was  erroneously  stricken,  the  rul- 
ing will  not  be  considered  harmless  because  the 
trial  was  had  before  another  judge  who  pemiit- 
■ted  evidence  of  the  matters  contained  in  the  part 
striclten  and  demurred  to,  unless  it  clearly  ap- 
peared from  the  record  that  defendant  had  pre- 
pared itself  upon  and  fully  covered  the  matters 
alleged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C?ent.  Dig.  H  4093-4094;  Dee.  Dig.  i 
1040.»] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  P.  L.  Palmer,  Judge. 

Action  by  Florence  Fridbom,  by  Florence 
O.  Fridbom,  her  next  friend,  against  the 
Rocky  Mountain  News  Printing  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

The  complaint  alleges:  That  the  plaintiff 
Is  unmarried,  and  of  the  age  of  17  years. 
Tbat  the  defendant  corporation  Is  the  pub- 
lisher of  tbe  Rocky  Mountain  News,  a  news- 
paper of  large  circulation.  Tbat  In  said 
newspaper  on  July  24,  1902,  the  defendant 
maliciously  published  of  and  concerning  tbe 
plaintiff  tbe  following  false  and  defamatory 
article,  to  wit: 

"Miss  Fridbom  a  Mother." 

"Florence  Fridbom,  the  girl  who  was  as- 
saulted by  an  unknown  man  in  North  Den- 
ver last  New  Xear'fl  eve,  became  a  motbw 
yesterday." 

Tbat  by  reason  of  said  publication,  plain- 
tiff was  damaged  In  the  sum  of  $10,000,  for 
which  sum  judgment  Is  prayed.  The  de- 
fendant's answer  admits  that  the  defendant 
owned  tbe  paper  mentioned,  that  it  had  the 
drcnlatlon  alleged,  and  that  It  published  the 
article  as  set  forth  in  the  complaint. 
The  answer  continues  as  follows: 
"Third.  It  denttB  that  the  defendant  pnb- 
Ilshed  said  article  maliciously,  and  denies 
that  It  was  a  libel,  and  denies  that  it  was 
d^amatory,  and  denies  that  it  was  a  false 
article,  but  admits  that  tbat  portion  of  the 
article  which  states  that  the  plaintiff  became 
a  mother  was  incorrect,  and  admits  tbat  tbe 
said  plaintiff  did  not  and  has  not  become  a 
mother,  or  given  birth  to  a  child,  and  al- 
leges that  that  portion  of  the  article  which 
Btat<>s  that  the  plaintiff  was  assaulted  by  an 
unknown  man  in  North  Denver  last  New 
Tear's  eve  was  true  and  correct,  and  that 
the  plaintiff  was.  on  or  about  said  date,  ortm- 
iiMllv  astaulted  6tf  an  unknown  man  <n 
Worth  Denver.  And  the  defendant  aHegea 
that  on  or  at>out  »aid  date  the  plokttiff  re- 
1>orted  to  the  officers  of  the  Jaw  that  »he 
had  ieen  oriminmllv  otBauUed  fty  anvnlenown 
man  and  outraged;  that  said  attack  upon 
her  created  great  egoUoment  in  the  etty  and 
ttate;  that  numhert  of  men  were,  from  time 
to  time,  arrested  upon  said  charge,  and  the 


eceurrence  attracted '  great  attention  to  the 
pVainUff;  that  thereafter  and  on,  to  wit,  the 
tSd  day  of  July,  1902,  it  was  reported  to 
said  newspaper,  hy  what  was  by  the  said 
newspaper  upon  reasonable  grounds  believed 
to  be  reliable  authority,  that  the  plaintiff  had 
become  a  mother,  and  believing  the  same  to 
be  true,  and  without  any  malice  whatever, 
and  with  the  motive  only  of  publishing  the 
news,  the  said  article  was  published;  that 
said  article  was  not  published  in  any  con- 
spicuous or  prominent  place  in  said  paper, 
and  on  the  following  day,  upon  learning  that 
said  statement  was  not  correct,  there  was 
published  in  the  regular  edition  of  said  pa- 
per the  statement  that  the  report  that  plain- 
tiff had  become  a  mother  was  wholly  ground- 
less; that  none  of  the  owners  of  said  pa- 
per or  of  said  company  knew  of  the  article. 

"Fourth.  Denies  each  and  every  other  al- 
legation in  the  complaint  contained,  not  here- 
inbefore admitted  or  denied. 

"And  for  a  second  and  farther  answer  and 
defense  defendant  says:  That  on,  to  wit, 
the  evening  of  the  81st  day  of  December, 
1901,  the  plaintiff,  who  at  that  time  was  16 
years  of  age  and  over,  with  her  brother, 
Fridbom,  bad  repaired  to  a  lonely 


lake  In  or  near  North  Denver,  in  the  county 
aforesaid,  to  engage  in  the  pastime  of  skat- 
ing. That  she  and  her  brother  were  then 
and  there  approached  by  a  man  apparently 
21  years  of  age  and  over,  bat  to  the  plain- 
tiff and  defendant  unknown,  who  did  then 
and  there  order  the  plaintiff  and  her  broth- 
er to  lie  down  upon  the  ground  where  she 
and  her  brother  were.  That  the  brother, 
anticipating  that  tbe  person  so  commanding 
intended  to  assault  and  ravish  his  sister, 
resisted,  upon  which  the  said  rafflan  strack 
him  with  an  ax  and  killed  him.  That  there 
and  Immediately  thereafter  the  said  assail- 
ant seized  and  choked  the  said  plaintiff  Into 
insensibility,  and  did  there  and  then,  not- 
withstanding the  resistance  of  plaintiff,  as 
defendant  Is  Informed  and  believes,  assaalt 
and  ravish  and  carnally  know  the  said  plain- 
tiff. That  Immediately,  and  upon  the  day 
fallowing  the  said  murder  and  criminal  as- 
sault, and  for  many  days  thereafter,  the 
dally  newspapers  printed  and  published  in 
the  city  of  Denver,  in  the  county  aforesaid, 
to  wit,  the  Rocky  Mountain  News,  tbe  Den- 
ver Post,  the  Denver  Times,  and  the  Denver 
Republican,  did  contain  full,  complete,  and 
extended  notices  of  said  murder  and  assault, 
many  columns  of  said  paper  being  filled  with 
the  accounts  of  the  same,  and  the  crime 
charged  m  said  newspaper  articles  against 
the  saM  murderer  and  assailant  of  plaintiff 
was  that  he  had  felonlonsly  killed  and  mur- 
dered plaintiff's  said  brother  and  thereuponi 
had  choked  plaintiff  into  Insensibility  and 
did  then  and  there  criminally  assault  said 
plaintiff,  meaning  thereby  that  he  bad  crim- 
inally •ssawHefl'her,  and  had  carnal  knowl- 
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edge  of  ber  against  ber'  wlQ.  .  That  these 
statements  In  the  'Said  newspapers  weve  wide- 
ly and  generally  read,  and,  as  defendant  Is 
Informed  and  believes,  were  without  excep- 
tion accepted  and  regarded  as  true,  and  they 
aroused  great  Ire  and  Indignation  against 
tile  perpetrator  of  the  crime,  for  the  said 
plaintiff  was  a  pure  and  virtuous  girl,  and 
bdoved  and  respected  by  all  her  friends  and 
acquaintances,  and  the  said  brother  was  a 
valiant  and  manly  boy,  and  was  killed  be- 
cause of  his  attempted  d^ense  of  Ills  sis- 
ter's (plaintiff's)  honor.  That  the  publica- 
tion in  the  Rocky  Mountain  News  complain- 
ed of  was  printed  and  published  without  any 
malice  or  111  will  whatsoever.  That  the  de- 
fendant had  at  all  times  sympathized  with 
the  plaintiff  on  account  of  the  outrage  afore- 
said, and  by  reason  of  her  youth  and  good 
character,  and  had  In  the  newspaper  publish- 
ed by  it  so  expressed  its  feelings  In  the 
strongest  and  plainest  language  that  it  could 
employ.  That  the  statement  in  the  publica- 
tion complained  of  had  reference  solely  to 
ttie  outrage  aforesaid  perpetrated  upon  plain- 
tiff, and  though,  as  defendant  subsequently 
learned,  the  statement  that  she  had  become 
a  mother  was  untrue,. it  was  puUished  upon 
an  honest  belief  that  it  was  true,  the  same 
having  tieen  prepared  for  publication  by  a 
reporter,  an  employ^  of  the  defendant,  who 
theretofore  bad  been  reliable,  conservative, 
and  trustworthy  in  his  -  statements  of  the 
news  he  gathered  for  i>ublIcation,  and  bad 
been  instructed  by  defendant  to  report  as 
news  only  that  which  he  found  to  be  true. 
That  the  publication  -aforesaid  was  intend- 
ed to  carry  with  It,  and  did  in  fact  carry, 
the  information  that  the  plaintiff  became 
a  mother  as  the  result  of  the  outrage  afore- 
said committed  upon  her  person,  and  the 
carnal  knowledge  which,  as  affiant  is  inform- 
ed and  believes,  the  perpetrator  of  the  out- 
rage had  of  the  plaintiff  at  the  time  of  the 
said  assault;  and  defendant  avers  that  such 
was  the  sole  and  only  view  taken  of  saH 
publication  by  those  who  knew  tlie  plalntiS. 
or  had  beard  or  read  of  the  criminal  assault 
aforesaid.  And  defendant  avers  that  the 
said  publication  by  reason  of  the  facts  afore- 
said in  no  manner  charged  or  implied  any 
want  of  chastity  upon  the  part  of  plaintiff. 
That,  while  the  said  publication  was  untrue 
as  aforesaid,  the  same,  by  reason  of  the  facts 
aforesaid,  was  not  defamatory  or  libelous, 
and  it  in  no  wise  caused  her  to  lose  her 
reputation  for  virtue  and  chastity,  and  de- 
fendant denies  that  the  publication  defamed 
the  plaintiff  In  any  way  or  brought  her  Into 
disrepute,  socially  or  morally,  and  it  denies 
that  it  damaged  her  in  the  sum  of  $10,000  or 
any  other  sum." 

The  plaintiff  filed  a  motion  to  strike  out 
'  those  parts  of  the  third  paragraph  of  the  an- 
•  Bwer  ai^earlng  above  in  italics,  and  also  de- 
murred to  all  that  portion  of  the  answer  be- 
-ginning  with  the  words,  "And,  for  a  second 
and  further  answer  and  defense,  d^fenddnt 


says."  The  motion  to  strike  eoA  tbe  demur- 
rer were  both  sustained,  and  thereupon  rep- 
lication filed.  Tbe  issues  being  thus  made, 
the  cause  was  tried  to  a  Jury,  resulting  in  a 
verdict  for  plaintiff,  who  is  appellee  here. 
The  defendant  thereupon  filed  a  motion  for 
a  new  trial,  which  being  overruled  Judgment 
was  entered  on  the  verdict,  and  tbe  case 
brought  here  for  review. 

Thos.  M.  Patterson  and  Richardson  & 
Hawkins,  for  appellant  Theodore  H.  Thom- 
as, for  appellee. 

white:,  X  (after  stating  tbe  facts  as 
alK>ve).  The  appellant  contends  that  the 
Judgment  should  l>e  reversed  for  various 
reasons,  but  we  deem  it  necessary  to  con- 
sider only  those  relating  to  the  action  of 
the  court  in  sustaining  the  demurrer  to  the 
second  defense,  and  tbe  striking  out  cer- 
tain parts  of  defendant's  answer. 

The  demurrer  to  the  second  defense  was 
based  upon  the  ground  that  it  did  not  state 
facts  sufilclent  to  constitute  a  defense,  and 
that  the  matters  therein  set  forth  were  im- 
material and  Irrelevant  Directing  our  at- 
tention to  the  defense  demurred  to,  we  find 
that,  while  some  of  the  allegations  therein 
are  legal  conclusions,  others  are  clearly 
well  plead,  and  as  to  such  the  demurrer 
confessed  their  truth,  and  the  ruling  of  the 
court  thereon  deprived  the  defendant  of  the 
right  to  show  to  the  Jury  what  the  facts 
of  the  case  were,  how  the  publication  came 
to  be  made,  tl>e  way  It  was  intended,  and 
was  understood  by  the  readers  of  the  paper. 
These,  we  think,  the  defendant  had  a  right 
to  bring  before  the  Jury,  and  it  was  error  to 
limit  the  pieadings  in  .that  respect  Libel 
is  defined  by  Mills'  Ann.  St  i  1313.  as  fol- 
lows: "A  libel  is  a  malicious  defamation 
expressed  either  by  printing,  or  by  signs,  or 
pictures  or  tbe  like,  tending  to  blacken  the 
memory  of  one  who  is  dead,  or  to  impeach 
the  honesty,  integrity,  virtue  or  reputation, 
or  publish  the  natural  defects  of  one  who 
Is  alive,  and  thereby  to  expose  him  or  ber 
to  public  hatred,  oont«npt  or  ridicule."  Un- 
der this  statute  the  defamation  must  be 
malicious,  and,  as  applied  to  this  case,  mast 
impeach  the  virtue  of  the  plaintiff.  While 
it  is  true  that  the  publication  concerning 
one  of  a  false  and  scandalous  article  libel- 
ous per  se  implies  malice  sufficient  to  sup- 
port the  charge,  and  entitle  the  plaintiff  to 
compensatory  damages,  it  does  not  preclude 
a  defendant  from  showing  there  was  in  fact 
no  maliciOusnees  in  the  publication,  and 
thus  prevent  exemplary  damages  being  re- 
covered. The  effect  of  the  implied  malice 
from  the  publication  of  a  libelous  article 
merely  ehables  the  plaintiff  to  go  forward 
without  other  proof  of  malice.  Republican 
Pub.  Co.  y.  Mosman,  15  Colo.  896,  400,  24 
Fac.  1051;  French  t.  Deane,  19  Colo.  504, 
500,  36  Pac.  600,  24  L.  R.  A.  887;  Repub- 
lican Pub.  Co.  T.  Conrqy,  6  Colo.  App.  262, 
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206,  3S     ac.  4lS-,"  WinfamB'  r.  'WUllaniEh  20 
Cola  fil,  e»;  87  Pac.  614. 

The  article  tinder  consideratloti,  In  otQer 
to  be  libelous,  most  also  Impeacb  the  vlttne 
of  the  plaintiff.  Glrery  false  article  i»  aot 
an  actionable  libel,  Jnst  as  erery  tmtruth  is 
not  a  lie.  To  be  an  actionable  libel,  the 
elements  to  make  it  such  must  be  present 
In  the  article  itself,  or  fairly  Implied  there- 
from and  the  circumstances  surronndlng  its 
publication.  ^,  if  the  elements  that  con- 
Btitnte  libel  are  clearly  ejcpreesed  in  the 
article,  it  is  actionable  per  se,  and  becomes 
concltmive  upon  the  publisher,  unless,  un- 
der the  circumstances,  the  words  used  were' 
fairly  capable  of  being  understood  in  a  spe- 
cial sense,  rendering  them  not  defamatory,' 
and  that  they  were  so  tinderatood.  The  in- 
tent of  the  publieber  and  the  effect  of  the 
publication  must  be  gathered  from  the  words 
and  the  circumstances  under  which  they 
were  uttered,  and  the  publisher  is  prima 
facie  preiiumed  to-  have  used  them  In  the 
sense  which  their  use  is  calculated  to  con- 
vey to  the  minds  of  the  readers  of  the  pub- 
lication. When  BO  construed,  the  words  rtay 
be  defamatory  on  their  face,  in  which  cate 
the  action  may  be  maintained,  unless  the 
defendant  can,  and  does,  allege 'and  prove 
that  Under  the  dpcumstances  they  were 
fairly  capable  of  being  understood  in  a  spe- 
tial  sense,  rendering  them  n«t  defamatory, 
and  that  they  were  so  uiiderstood.'  Or  they 
inay  not  be  defamatory  on  their  fttce,  in 
-which  case  the  action  cannot  be  maintained, 
snlesB  the  plaintiff  can  and  does  show  that 
they  were,  under  the-  particular  circiimstan- 
ce«,  fairly  capable  of  a  special  meaning -ren- 
dering them  defamatory,  and  that  they  were 
so  understood.  We  find  in  2  Current  LaW, 
p.  707,  ttotei,  the  law  applicable  to  this  case 
stated  as  follows;  "It  the  words, 'when 
construed  according  to  their  •  natural  and 
(ndlnary  meaning,  are  defamatory  on  their 
.4lfte„  which,  sp  ,w;e  |iaye.sec;i,  )s  :a  m^wtlpn 
of  law  for  the  court,  the  action  may  be 
maintained  unless  the  defendant,  and  the 
burden  is  on  him,  can  and  does  show  that 
they  were  capable  of  a  special  meaning 
rendering  them  not  defamatory,  and  that 
they  were  so  imderstood.  Peake  r.  Oldham, 
Cowp.  275;  Bigelow's  Cas.  122;  Bigelow's 
Lead.  Cas.  73.  *  *  *  The  mere  fact  that 
the  words  might  possibly  have  been  used 
in  a  special  sense  rendering  them  not  de- 
famatory Is  no  ground  for  so  construing 
them,  so  as  to  exempt  the  defendant  from 
liability,  Instead  of  giring  them  their  nat- 
ural meaning,  unless  it  is  shown  that  they 
were  in  fact  used  and  understood  in  such 
special  sense.  •  •  •  Although  the  words 
complained  of  are  not  only  capable  of  the 
defamatory  meaning  ascribed  to  them,  but 
ordinarily  and  naturally  have  such  mean- 
ing, they  are  not  actionable,  where  the  de- 
fendant proves  the  circumstances  under 
which  they  were  used,  and  these  circum- 
stances show  that  the  words  were  not  only 


used,  bat  understodd  by  the  hearers  In  a 
sense  which  does  not  render  them  action- 
able. Pollock,  Torts  (Webb's  Ed.)  »13;  LoM 
Oromweirs  Case,'  4  Coke,  13;  Van  Rensse- 
laer r.  Dole,  1  Johns.  Cas.  (N.  Y.)  279; 
Chase's  Cas.  116;  Dedway  v.  Powell,  4  Bush 
(Ky.)  77,  96  Am.  Dee.  283;  Trabne  v.  Mays, 
S  Dana  (Ky.)  138,  28  Am.  Dec.  61;  Shecut 
V.  McDowell,  3  Brev.  (S.  O.)  38,  6  Am.  Dec. 
586;  Fawsett  V.  Clark,  48  Md.  494,  30  Am. 
Rep.  481;  Egan  v.  Semrad,  113  Wis.  84,  88 
N.  W.  90&  Thus,  as  we  have  seen.  It  Is 
not  actionable  to  call  a  man  a  'murderer' 
where  the  word  is  shown  to  have  been  used 
and  understood  with  reference  to  bis  killing 
game  by  engines  or  traps  (Lord  Cromwell's 
Case,  4  Coke,  18),  or  to  call  men  "highway- 
men, robbers,  and  murderers'  where  the 
words  are  shown  to  have  been  used  and  un-- 
derstood  with  reference  to  transactions 
known  "not  to  amount  to  the  charge  the 
words  import.  Van  Rensselaer  v.  Dole,  1 
Johns.  Cas.  (N.  T.)  279." 

It  Is  clearly  k  question  of  law  for  the  court 
to  detei'mine  whether  or  not  words  consti- 
tuting an  alleged  libel,  and  which  are  action- 
able per  se,  are  capable,  of  having  the  special 
meanljag  claimed  by  a  defendant,  and,  wheu 
the  court  holds  that  words  ordinarily  ac- 
tionable per  se  mpy  nevertheless  under  tha 
circumstances  of  a  particular  ease  have  such 
special  meaning,  -then- it  becomes,  a  questlou 
of  fact,  to  be  determined,  by  the  Jury,  as  to 
what  the  real  meaning  Is,  and  bow  the  words 
were  understood-  To  illustrate  these  princi- 
ples we  a^Wt  the  example  suggested  by  coun- 
sel. The  wife,  of  A-  is  despondent  because 
her  husband  neglects  her,,  and  commits  sui- 
cide. These  facts  are  well  known  to  the  pubt 
lie  generally.  B.  thereupon,  while  the  mattttc 
Is  fresh  in  the  minds  of  the  peotrfe^  publlsben 
of  A.  that  he  murdered  his  wife.  A.  sues  B. 
for  libel,' alleging  that  B.  accused  hUn  of  hav- 
ing committed  murder.  B.  answers  that,  whi)e 
the  language  used  would  ordioarUy  mean  what 
A.  claims,  yet,  under  the  circumstances  of  the 
accusation,  the  real  meaning  was  that  A.'s  ab- 
sence from  home  and  neglect  of  his  wife  so 
preyed  upon  her  mind  that  she  killed  herself, 
and  that  the  readers  of  the  publication  so  un- 
derstood the  charge.  Under  these  circum- 
stances, the  court  certainly  would  have  no 
right  to  sustain  a  demurrer  to  the  answer, 
and  to  hold  that  the  publication  means  that 
plaintiff  was  guilty  of  homicide.  Under  such 
circumstances,  it  would  be  for  the  Jury  to  de- 
termine whether  or  not  the  publishers  in- 
tended, and  the  readers  dl0  or  did  not  under- 
stand, the  language  used  to  mean  as  contend- 
ed by  defendant. 

It  is  certainly  libelous  prima  facie  to  say 
of  an  unmarried  woman  that  she  has  become 
a  mother,  for  such  words  ordinarily  imply 
the  want  of  chastity,  and  brings  the  case 
clearly  within  the  statutory  definition  of  li- 
bel. Almost  without  exception,  such  a  charge 
carries  with  it  the  Imputation  that  the  fe- 
male is  guilty  of  fornication— is  lacking  la 
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virtue;  but  we  are  of  the  oplnkm  that  tbia 
does  not  necessarily  follow.  To  say  of  an  un- 
married f^nale^  who  bas  been  carnally  known 
against  her  will,  that  she  has  become  a. 
mother,  does  not  necessarily  charge  her  with 
unchastity  or  Impeach  her  virtue.  It  is  not 
a  certain  accusation  of  unlawful  or  Illicit  In- 
tercourse on  her  part  It  does  not  necessa- 
rily mean  that  she  Is  guilty  of  fornication  or 
any  wrong.  It  may  mean  only  that  mysterl' 
ous  nature  has  taken  its  course  in  that  pro- 
cess by  which  the  human  race  is  propagated 
and  continued.  An  unmarried  female  may 
become  a  mother  and  still  be  virtuous.  Such 
an  one,  who  has  been  carnally  known  against 
her  will,  and  as  a  result  thereof  becomes  a 
mother,  has  not  thereby  lost  her  virbie  nor 
her  chastity.  She  may,  notwithstanding  the 
outrage  committed  upon  her,  be  of  unspotted 
purity.  The  child  In  her  arms  Is  not  the  re- 
sult of  her  own  evil.  Marian  Erie  In  "Aurora 
Leigh"  expresses  this  thought  when,  with  her 
babe  in  her  arms,  she  says: 

"Man's  vlolenoe. 
Not  man's  seduction,  made  me  what  I  am. 

Section  69,  Mills'  Ann.  Code,  expressly  pro- 
vides that  the  answer  in  an  action  for  libel 
may  allege  "both  the  truth  of  the  matter 
charged  as  defamatory  and  any  mitigating 
circumstances,  to  reduce  the  amount  of  dam- 
ages, and  *  *  *  (the  defendant)  may  give 
In  evidence  the  mitigating  tdrcnmstances." 
Appellee  contends,  Notwithstanding  this  Code 
provision,  ttiat  the  matters  stricketa  did  not 
cnustltute  a  defense  to  the  action,  and,  not 
l>eing  plead  as  in  mitigation  of  Antfages  but 
rather  designated  a  defense,  they  were  prop- 
erly stricken.  We  cannot  accept  this  view. 
If  it  be  admitted  that  the  matterv  stricken 
ffom  the  answer  did  not  constitute  a  de- 
fense, such  matters.  If  proven,  were  certain- 
ly "mitigating  drcumstances  to  reduce  the 
amount  of  damages."  It  Is  wholly  immateri- 
al what  the  defendant  stated  was  the  pnN 
pose  of  the  facts  pleadL   If  the  facts  set  forth 


were  said  to  be  a  defense^  and  they  failed  la 
that  respect,  yet,  were  facts  that  would  re- 
duce.-the  damages  recoverable,  it  was  the 
duty  of  the  court  to  permit  them  to  stand. 
It  has  been  held  that  a  defendant  newspaper 
nay  plead  In  mitigation  of  damages  that  it 
merely  copied  the  libelous  article  from  an- 
other paper.  Arnott  v.  Standard  Ass'n,  57 
Conn.  86,  17  Atl.  361,  3  L.  B.  A.  6^  In  Ed- 
wards V.  San  Jose  P.  Society,  99  Cal.  431,  34 
Pac  128,  37  Am.  St.  Rep.  70,  It  is  held  that, 
while  good  faith  is  not  a.  defease,  it  may  be 
pleaded  in  mitigation  of  damages.  In  Repub- 
lican Publishing  Co.  ▼.  Mosman,  supra,  15 
Colow  409,  24  Pac  1055,  this  court  said:  "It 
the  truth  of  the  published  matter  could  be 
established  by  evidence,  it  was  a  conyilete 
Justification  and  defense.  The  defendant  was 
also  entitled  to  give  lu  evidence  any  circum- 
stances properly  In  mitigation  of  said  publi- 
cation forthe  purpose  of  reducing  the  amount 
of  damages,  even  if  the  publication  was  in 
fact  false.  Const  art  2,  {  10;  Code  Civ. 
Proc.  I  69."  The  action  of  the  court  dl8r» 
garded  these  well-known .  principles  of  law, 
and  was  therefore  erroneoua  It  is  contend- 
ed, however,  that  the  trial  court  being  pre- 
sided over  by  a  different  Judge  than  the  one 
passing  upon  the  pleadings,  nevertheless  per- 
mitted the-  defendant  to  go  Into  the  matter 
of  the  circumstances  of  the  publication,  and 
therefore  the  error,  If  any,  was  cured.  Tliis 
might  be  true  if  It  were  clearly  evident  from 
the  record  that  the  defendant  Iiad  pr^>ared 
ttseif.  upon  and  fully  covered  the  matters 
as  .alleged,  but  we  do  not  think  th^  record 
shows  that  state  of  facts. 

The  sustaining  of  the ,  demorter  and  tha 
striking  of  portions  of  the  answer  by  the  trial 
court  ana  so  at  variance  with  oar  view  of  the 
law  applicable  to  this  case  that  the  Judgment 
must  be^  and  accordingly  is,  reversed. 

Judgment  roToued. 


B^IXaLiB,  O.  J.,  and  BAILflf7,  J., 
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LONGFBLI/XW  t.  HUFFMAN  «t  el. 
(Snpreme   Court   of  Oregon.     Nov.   15,   1909.) 

1.  Sales  (g  406*)^C6ntbXct— Bbeach. 

Plaintiff  sold  defendant  a  flock  of  aheep, 
taking  a  note  for  the  price  payable  on  or  before 
two  years  and  secured  by  chattel  mortgage. 
A  month  later  defendant  agreed  in  writing  to 
deliver  to  plaintiff  all  the  lambs  of  the  flock 
for  the  next  two  years  at  a  stipulated  price  per 
head,  the  amount  to  be  credited  on  the  note. 
Plaintiff  contended  that  the  agreement  for  the 
sale  of  lambs  was  absolute,  while  defendant  in- 
sisted that  it  was  merely  farther  security  for 
the  paynt^t  of  the  note.  Plaintiff .  before  ma- 
turity of  the  note  pledged  it  as  collateral  se- 
curity. Defendants  paid  the  note  to  the  trans- 
feree before  maturity  and  refused  to  deliver  the 
lambs  to  plaintiff.  Held  that,  even  if  the  con- 
tract to  deliver  Iambs  was  absolute,  plaintiff, 
having  transferred  the  note  and  thus  put  it  out 
of  his  power  to  credit  the  agreed  price  there- 
on, to  which  defendants  were  entitled  on  mak- 
ing delivery,  could  not  recover  without  a  ten- 
der of  the  agreed  price  to  defendants  in  cash. 
[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  {  406.*] 

2.  Sales  (|  62*)— Nature  of  Oostbact— Bn- 

TIBE   OB   SEVEBABLE. 

A  contmct.te  sell  all  lamba  to  be  faised 
daring  the  yean,  1905  and  1906  from  a  certain 
band  of  sheep  owned  by  the  sellers,  at  $1.50  a 
head,  is  severable,  and  not  entire;  the  part  to 
be  perfoimed.  by  the  sellelB  oonsistinj;  of  dis- 
tinct and  separate  items,  and  the  price  to  be 
paid  being  apportioned  to  each  item  to  be  per- 
formed. 

[Ed.  Note.— For  other  easK  «ee  Bales,  Cent. 
Dig.  }{  171-179;   Dec.  Dig.  f  «2.»] 

8.  CONTBACTS    rt    176*)— BBEAOH  —  CONSTBUO- 
TION   OF   CONTBACIV-QUESTION   FOB  JUBT. 

Ja  an  action  for  breach  of  a  contract, 
where  the  answer  alleged  that  the  contract 
was  entered  into  for  the  purpose  of  further  se- 
curing the  payment  of  a  note  perviously  execut- 
ed by  defendants  to  plaintiff,  which  averment 
was  denied  in  the  reply,  and  it  was  impossible 
from  an  inspection  or  the  writings  executed  by 
the  parties  to  determine  the  issue,  it  should 
have  beea  gubmjitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  176."] 

Appeal  from  Circuit  Court,  Wailowa  Coun^ 
ty;  J.  W,  Knowles,  Judge. 
,  Action  by  N.  C.  Longfellow  against  Jobin 
W.  HufCman  and  another.  There  was  a  di- 
rected verdict  for  defendants,  and  plaiutltp 
api^eals.  Keversed  and  remanded. 
See.  also,  48  Or,  4S6j  90  Pap.  007. 

Thla  IB  an  action  by  N.  <0.  Longfellow 
•gainst  John  W.  and  Arnold  R.  Huffman, 
partners  as  Hutrmab  &  Son,  to  recover  dam- 
ages for  an  alleged  breach  of  an  ngceemtot 
'Xfee  facts  are  that  on  October  1,  1904,  the 
def«idants  executed  to  the  plaintiff  a  prom- 
tasory  note  for  $2,676,  payable  on  or  before 
two  yean,  and  to  secure  the  payment  there- 
of th«7  at  the  same  time  executed  to  him  a 
mortgage  of  35  bucks  and  t,400  ewes,  tOr 
getber  with  their  Increjaae.  The  defendants, 
as  the  parties  of  the  JSrst  part,  and  the  plaln^ 
tur,  as  the  party  of  the  second  part*  on  No- 
vember 2,  1904,  subscribed  their  zespectlve 
names  to  a  .contract  the  material  parts  of 
wbich  are  as  follows:    "That  In  consldera- 


tton  of  the  price  of  one  dollar  and '  fifty 
cents- ($1.50)  per  head  to  be. paid 'therefor  by 
the  second  party,  the  parties  of  the  first 
part  hereby  agree  to  sell  and  deliver  to  the 
seoond  party  all  the  lambs  to  be  raised  dur- 
ing the  years  1905  and  1906  ffom  a  certain 
band  of  ahoep  owned  by  the  first  parties,  and 
branded  with  thus:  T,  in  black  paint.  Said 
lamba  to  be  delivered  on  or  about  October 
1st,  In  each  of  said  years,  at  some  conven- 
ient corral  In  Wallowa  county,  Oregon,  at 
whtdi  time  of  delivery  the  amount  of  the 
price  of  said  lambs  shall  be  credited  on  a 
certain  promissory  note  executed  by  the 
first  parties  In  fkvor  of  the  second  party, 
dated  October  1,  1904,  for  the  sum  of  $2,- 
676  and  Interest.  The  second  party  here- 
by agrees  to  accept  and  receive  said  lambs 
at  the  time,  place,  and  i>rlce  abore  speclfled, 
And  to  credit  the  amount  of  the  price  there- 
of on  the  promissory  note  above  described." 
The  plaintiff  on  November '2,  1904,  indorsed 
the  note  and  assigned  the  mortgage  to  Frank 
Hershey.  About  October  1,  1905,  the  plain- 
tiff, without  tendering  to  the  defendants  any 
money  therefor,  demanded  of  them  the  in- 
crease of  the  mortgaged  ewes  during  that 
year,  but  because  of  his  Inability  to  produce 
the  note,  so  as  to  credit  the  value  of  the 
iambs  thereon,  they  refused  to  comply  with 
bis  request.  The  defendants  afterward  paid 
to  Hershey  the  amount  of  the  note,  'thereby 
securing  Its  surrender.  An  action  was  in- 
stituted by  the  plaintiff  herein  to  recover 
the  damages  alleged  to  have  been  sustain- 
ed by  such  refusal  of  these  defenaauts,  and 
at  the  trial,  a  nonsuit  having  been  given,  the 
Judgment  was  affirmed.  Longfellow  v.  Huff- 
man, 4»  Or.  486y  90  Pao.  007.    . 

The  plaintiff  on  October  1.  1906^  tendered 
to  the  defendants  the  sum  of  $2,500,  and 
demanded  qf  them  the  lucrease.of  the. ewes 
during  that  year,  ^nd,  upon  thek  refusal 
to  deliver  any  part  thereof,  commenced  this 
action,  averring  that  in  1005  ai^d  1906  the 
increase  of  the  mortgaged  sheep,  yafi,  1,400 
each  year,  which  were  oi  the  value  of  $3 
each  at  the  times  the  respective  deliveries 
should  have  been  made;  and  that  by  reason 
(>f  such  failure  on  the  part  of  defendants  to 
keep  the  contract  be  had  been  damaged  in 
the  sum  of  $4,200.  The  answer  denied  tb^ 
mat;erial'  averments  of  the,  complaint  and  ^J- 
leged,  In  effect,  that  about  October  1,  1904, 
the  defendants  purchased  from  tbe  plaintiff 
a  band  of  sheep  and  executed  to  him  the 
note  and  mortgage  mentioned;,  that  as  a 
part  of  the  ^ame  transaction,  and  in  order 
to  Iqduce  them  to  make  the  purchase,  he 
guaranteed  them  $1.50,  per  head  for  all 
lambs  raised  from  such  sheep  in  the  years 
1905  and  1906,  and  stipulated  to  pay  them 
that  sum  on  the  delivery  of  the  Increase  on 
or.  before  October  1st  of  those  years;  that 
contemporaneously  with  the  giving  of  the 
note  and  mortgage  the  agreement  for  the 
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sale  of  the  Iambs,  wA\(Sx  waei  not  signed  oil'- 
tU  November  2,  1901.  was  consnmmated; 
that  tblB  contract  was  Intended  to  be,  sod 
was,  a  part  of  the  security  given  in  addition 
to  the  chattel  mortgage;  that  after  assign- 
ing the  note  the  plaintiff  did  not  own,  hold, 
or  control  the  same,  thereby  discharging  the 
defendants  from  all  liability  to  him  on  the 
written  agreement  sued  upon;  that  about 
September  1,  1906,  they  learned  of  such 
transfer,  and  that  the  plaintiff  had  put  it 
out  of  his  power  to  comply  with  the  terms 
of  the  agreement.  In  consequence  of  which 
they  notified  him  that  they  would  not  deliv- 
er to  him  any  of  the  lambs,  because  of  his 
inability  to  give  them  credit  therefor;  that 
on  October  12,  1906,  they  paid  to  Hershey, 
the  owner  and  holder  of  the  note,  the  amount 
due  thereon,  thereby  securing  a  cancellation 
of  the  mortgage;  that  the  lambs  so  raised 
did  not  ^ceed  1,200  a  year  during  1906  and 
1006;  and  that  i^e  market  value  of  such  in- 
crease in  the  former  year  on  October  Ist 
was  $Z25  per  he^,-  and  $2.60  for  each  lamb 
a  year  thereafter.  A  reply  put  in  Issue  the 
allegation  of  new  matter  In  the  answer,  and 
averred,  inter  alia,  that  the  note  was  assign- 
ed as  collateral  security,  and,  though  Her- 
shey was  In  the  possession  thereof,  the 
plaintiff  was  the  real  own»  and  authorized 
by  such  holder  to  receive  and  credit  pay- 
ments  thereon. 

The  cause  having  been  tried,  the  jury, 
pursuant  to  the  court's  direction,  but  over 
objection ,  and  exception,  found  for  the  de- 
fendants, and,  a  Judgment  having  been  ren- 
dered in  accordance  therewith,  the  plaintiff 
appeals. 

D.  W.  Sheahan,  for  appellant  T.  H.  Oraw- 
fbrd,  for  respondents. 

MOORB,  C.  J.  (after  stating  the  facts  as 
above).  In  the  former  opinion  it  was  said: 
"If  it  is  true,  as  argued  by  plaintiff  In  Ms 
brief,  but  denied  In  his  pleadings,  that  de- 
fendants voluntarily  paid  and  discharged  the 
promissory  note  before  the  time  for  perform- 
ance had  arrived,  and  thus  by  their  own 
act  put  It  out  of  the  power  of  plaintiff  to  per- 
form his  part  of  the  contract,  that  fact  should 
have  been  averred  in  the  complaint  as  an  ex- 
cuse for  nonperfbrmance,  and  Is  unavailing 
to  the  plaintiff  until  so  pleaded."  Long- 
fellow V.  Huffman,  49  Or.  486,  492,  90  Pac. 
007,  910.  The  complaint  In  the  case  at  bar 
contains  such  an  allegation,  but  we  do  not 
consider  it  material,  because  the  promissory 
note  stipulated  that  it  could  be  paid  on  or 
before  two  years  from  October  1,  1904.  The 
defendants  exercised  the  right  to  discharge 
the  note  at  any  time  prior  to  maturity,  and 
It  was  immaterial  whether  the  payment  was 
made  to  the  plaintiff  or  to  Hershey,  the  as- 
signed. The  plaintiff  did  not  have  tiie  prom- 
issory note  in  his  possession  on  October  1, 
1006,  when  he  demanded  of  the  defendants 
the  Increase  of  the  band  of  sheep  for  that 
year,  and  for  that  reaJson  he  could  not  then 


credit  on  the  negotiable  Instrument  the  value 
of  the  taunbs  which' be  expected  to  receive, 
and  the  defendants^  before  they  parted  with 
the  title  to  tbelr  property,  bad  the  right  to 
demand  that  the  proper  indorsement  was 
made  In  their  presence.  Daniel,  Neg.  Ins. 
<6th  Ed.)  {  1227.  This  author  there  says: 
"The  party  making  payment  should  Insist  on 
the  presentment  of  the  paper  by  the  party  de- 
manding payment,  in  order  to  make  sure  that 
it  Is  at  the  time  In  his  possession,  and  not 
outstanding  in  another."  If,  therefore,  the 
plaintiff's  theory  of  the  case  Is  correct,  and 
the  written  agreement  which  forms  the  basis 
of  the  action  was  a  contract  of  sale  and  not 
a  mortgage,  he  was  not  able  on  October  1, 
1906,  to  comply  with  the  terms  of  the  writ- 
ing which  required  him  "to  credit  the  amount 
of  the  price  thereof  on  the  promissory  nete^" 
As  he  did  not  produce  the  note  and  offer  to 
make  the  proper  Indorsement  thereon  and  as 
the  defendants  discharged  the  debt  as  author' 
ized  by  the  terms  of  the  negotiable  lnst^a^ 
ment,  the  only  manner  In  which  the  plaintiff 
could  put  tbem  in  default  was  by  tendering 
to  them  in  money  the  value  of  the  lambs  at 
fl.50  per  head.  Hcdmes  v.  Whltaker,  23  Or. 
810,  81  Pac.  706;  Faber  v.  Houghom,  86  Or. 
428,  59  Pac.  647, 1111 ;  Lewis  v.  Craft,  SO  Or. 
805,  64  Pac.  809:  This  was  never  done,  and 
the  plalntUt  is  thearefore  not  entitled,  under 
any  view  of  the  case,  to  any  damages  for  not 
obtaining  the  increase  of  the  sheep  for  the 
year  1905. 

The  trial  court  evidently  proceeded  on  the 
theory  that  the  contract  sued  on  was  entire, 
and  that  the  plalntitTs  failure  to. tender  the 
value  of  the  lambs  raised  in  the  year  1906 
worked  a  forfeiture  of  all  his  rights  to  this 
Increase,  thus  authorizing  the  defendants  to 
rescind  the  agreement,  for  which  reas<Hi  n 
verdict  for  the  latter  was  directed.  The  legal 
principle  thus  adopted  Is  amply  supported 
by  reputable  authority.  24  Am.  &  Bug.  Bncy. 
Law  (2d  Ed.)  1083 ;  Whiehester  v.  Newton,  2 
Allen  (Mass.)  402;  Bollman  r.  Burt,  61  Md. 
415;  Hin  V.  Kake,  07  M.  T.  216 ;  Wm.  Knapp 
ft  Co.,  Inc.,  V.  San  Joaquin  Cigar  0>.  (CSal. 
App.)  101  Pac.  929;  Norrlngton  v.  Wright,  115 
U.  S.  188,  6  Sup.  Ct  12,  29L.  Ed.  SaS;  Rodun 
▼.  Horst,  178 /U.S.  1,  20  Snp.  Ct  T80,  44  L. 
Bd.  058.  This  court,  however,  is  committed  to 
a  different  role  announoed  by  Ifr.  Jnsaoe  Prias 
In  Tenny  v.  Mulvaney,  8  Or.  120, 187,  oa  fol* 
lows:  "If  the  part  to  be  performed  by  one 
party  consists  of  several  distinct  and  sepa- 
rate items,  and  the  price  to  be  paid  by  the 
other  is  apportioned  to  each  item  to  be  per- 
formed, or  is  left  to  be  implied  by  law,  such 
a  contract  will  generally  be  held  to  be  sever- 
able. And  the  same  rule  holds  where  the 
price  to  be  paid  la  dearly  and  distinctly  ap- 
portioned to  different  parts  of  what  is  to  be 
performed."  To  the  same  effect,  see  South- 
Hveli  r.  Beeoley,  6  Or.  458, 461 ;  Oliver  v.  Ore- 
gon dagar  Company,  42  Or.  276,  281,  70  Pac. 
902;  Barnes  v,  Leldlgb.  46  Or.  43,  45.  79 
Pac.  '61. 
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The  answer  alleged  that'tbe  contnct  was 
entered  Into  for  the  purpose  of  further  secur- 
ing the  payment  of  the  promissory  note,  which 
averment  was  denied  In  the  reply.  It  is  im- 
possible from  an  inspection  of  the  writings 
executed  by  the  parties  to  determine  this  is- 
sue, and  hence  it  should  have  been  submit- 
ted to  the  Jury,  in  failing  to  do  which  an  er- 
ror was  committed.  The  judgment  is  there- 
fore reversed,  and  the  cause  remanded  to  de- 
termine whether  or  not  the  agreement  was 
intended  by  the  parties  as  security  or  to 
evidence  a  sale,  and,  U  tiie  Jary  determines 
It  to  be  the  latter,  then  to  find  whether  or 
not  more  than  1,200  lambs  were  raised  by  the 
defendants  In  the  year  1006,  and  also  to 
determine  whether  the  value  thereof  on  Octo- 
ber 1st  of  that  year  was  more  than  $2.5Q  as 
alleged  in  the  answer,  and  not  exceeding  fS, 
as  averred  In  the  complaint. 

'  EAKIN,  3.,  Iiaving  tried  the  original  cause 
In  the  lower  court,  took  no  part  at  the  hear- 
ing, or  in  the  consideration  of  this  appeal. 


MORRISON  et  a],  t.  QAUi  et  al. 
(Supreme   Court  of  Oregon.     JNov.   23.   190&.) 

1.  Appeal  and  Ebsob  (S  C2S*)  —  Fiuno 
Fbintbo  Abstbact— Excuse  fob  Failure. 
It  is  no  excuse  for  noncomplianefe  with  Su- 
preme Court  rule  4  (91  Pac.  viii),  reqairing  ap- 
pellant, within  20  days  after  the  transcript  is 
filed  in  a  civil  cttse,  to  serve  and  file  bis  pnnted 
abstract  of  the  record,  for  failure  to  do  which 
there  may  be  an  afilnnRnce  or  dismissal,  that  it 
was  an  Avetiight  of  his  attorney  due  to  press  of 
business  through  sickness  of  his  partner. 

[EkL  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  $  628.*] 

Z  Costs  (J  262*)— On  Appeai^Bad  Faith— 
Penaltt. 

The  evidence  of  an  appeal  in  bad  faith  must 
he  clear  and  convincing  to  authorise  the  statu- 
•tory  penalty. 

.    [Ed.  Note.— For  other  cases,  see  C!osts,  Dec. 
Dig.  i  262.*] 

Appeal  from  Circuit  Court,  Multnomah 
County ;   John  B.  Cleland,  Judge. 

Action  by  Finley  Morrison  and  others 
.against  Pardee  F.  Hall  and  others.  Judg- 
ment for  plaintiffs.  Defendants  appeal.  Af- 
firmed on  motion. 

Defendant  appealed  from  a  Judgment  ren- 
dered against  him  in.  aotlon  upon  a  promis- 
tory  note.  Plaintiffs  moved  for  an  afflrma- 
>tton  of  the  Judgment  on  the  ground  that  de- 
fmdant  and  appellant,  without  a  reasonable 
'excnse,  failed  to  file  a  printed  abstract  of 
the  record  within  time.  The  transcript  was 
'filed  July  26,  ISOa  On  September  23,  1809, 
no  abstract  having  been  served  or  filed  by 
•ppellast,  plaintiflb  served  and  filed  this 
motion.  In  whidi.  In  addition  to  the  relief  of 
Afllrmance,  he  asks  that  damages  to  the  ex- 
tent of  10  per  centum  of  the  Judgment  be 
assessed  ia  his  favor  and  against  the  defend- 
ant because  of  an  alleged  vexatious  appeal. 


Dewta'O:  Oenrlgnri,  foe  diipeUakitL  -  J.  F. 
Bootfae,  for  respondents 

PER  CURIAM.  Rule  4  requires  that,  with- 
in 20  days  after  the  transcript  is  filed  in  a 
civil  case,  the  appellant  shall  serve  and  file 
bis  printed  abstract  of  the  record  (50  Or. 
571,  91  Pac.  vlil)  and  for  a  noncompliance 
with  this  rule  the  Judgment  appealed  from 
may  be  affirmed  or  dltunissed.  Swanson  t. 
Leavens,  26  Or.  561,  40  Pac.  280;  Close  v. 
Close,  28  Or.  108,  42  Pac.  12&  The  default 
1»  admitted,  and  in  extmnatlon  it  Is  alleged 
that  it  was  not  intentional,  bat  was  an  oreiV 
sight  of  defendant's  attorney  growing  out  of 
a  press  of  business  in  other  directions  forced 
apon  him  by  the  serious  lilness'  of  bis  aaso- 
date  In  husiness.  A  negligent  oversight  ot 
failure  to  file  the  abstract  within  time  caused 
by  pressure  of  business  does  not  excuse  the 
defanlt  under  the  rule  announced  by  this 
court  In  Schafer  v.  Beecher,  101  Pac.  800. 
As  the  default  occurred,  and  the  motion  to 
afllrm  was  filed,  prior  to  the  recent  amend- 
meat  of  the  rules  jcovemlng  the  remedy  in 
snch  mattws,  no  waiver  of  the  default  can  be 
.asserted.  As  to  the  assessment  of  damages 
.because,  of  an  appeal  alleged  to  have  been 
taken  in  bad  faith,  the  case  made  is  not  of 
that  clear  and  convincing  character  as  would 
authorize  the  infliction  of  the  statutory  pen- 
alty. 

The  motion  to  affirm  the  Judgment  .la  al- 
lowed, but  otherwise  It  ie  denied. 


BANK  OF  OOMMERCB,  Lhnited,  v.    . 
BERTRUM. 
(Supreme  Court  of  Oregon.    Nov.  23,  IWd.) 

Apbeai.  and  Ebbob  (4-805*)— ABANDonitERi 
or  Appeal. 

Where  no  transcript  of  the  notice  of  ap- 
peal or  undertaking  was  filed  by  cross-appel- 
lant, and  no  extensToB  of  time  for  so  doing  ap- 
pears in  the  record,  and  no  fee  for  filing  such 
transcript  has  been  paid  the  clerir,  the  crois-ap- 

Seal,  if  any  was  attempted,  will  be  deemed  aban- 
oned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  3174;  Dec.  Dig.  f  805.»] 

Appeal  from  CHrcuit  Court,  Union  Ooonty ; 
J.  W.  Knowles,  Judge. 

Action  by  the  Bank  of  Commerce,  Limited, 
against  Charles  Bertram.  From  the  decree, 
plaintiff  appeals.    Affirmed. 

John  Ik  Rand  and  Cavanah  ft  Blake,  for 
appellant.    Ramsey  &  Oliver,  for  respondent 

McBRIDB,  J.  Plaintiff  sued  to  restrain 
defendant  from  disposing  of  a  two-thirds  In- 
terest in  certain  logs, ,  lumber,  and  other 
property.  In  Union  county,  upon  which  it 
claimed  to  have  a  mortgage  given  by  one 
W.  R.  Klvette.  The  property  mortgaged  was 
partnership  property,  owned  by  a  firm  com- 
posed of  Klvette  and  the  defendant ;  Klvette 
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lutylng  a  two-tblrds  Interest  and  defmdant 
a  one-third.  The  complaint  also  charged 
that  defendant  had  sold  and  converted  to 
his  own  use  portions  of  the  mortgaged  prop- 
erty to  the  injury  of  plaintiff,  and  prayed  for 
a  receiver  and  an  accounting. 

Plaintiff  had  a  decree  in  the  court  below, 
but  contends  that  the  court  erred  In  allow- 
ing defendant  the  sum  of  $375  fos-servlcefl 
In  managing  the  property.  Upon  an  examina- 
tion of  the  testimony  in  the  whole  case,  we 
do  not  thinlc  the  allowance  inequitable. 

This  case  was  argued  as  though  there  had 
been  a  cross-appeal  by  defendant;  but  no 
transcript  of  the  notice  of  appeal  or  under- 
talcing  was  flled  by  defendant,  and  no  exten- 
sion of  time  for  so  doing  appears  anywhere 
In  the  record ;  nor  has  any  fee  for  filing  su<Hi 
transcript  been  paid  to  the  derlt.  If  any 
an>eal  was  attempted,  It  must  be  deemed 
to  have  been  abandoned.  Defendant,  not  hay- 
ing perfected  bis  apt>eal,  must  be  held  to  be 
satisfied  with  the  decree  of  the  court  below. 
ShoolE  V.  Colohan,  12  Or.  239,  6  Pac.  SOS; 
Shirley  t.  Burch,  16  Or.  83,  18  Pac.  361,  8 
Am.  St  Rep.  273;  lliomton  v.  Krlmbel,  28 
Or.  271,  42  Pac.  995;  Cooper  T.  Thomason. 
80  Or.  1C2,  45  Pac.  296:  Goldsmith  v.  Elwert, 
31  Or.  S39,  60  Pac.  867 ;  Board  of  Regents  v. 
Hutchinson,  46  Or.  57,  78  Pac.  1028. 

The  decree  of  the  lower  cotfrt  is  affirmed, 
and  defendant  shall  recover  costs  in  this 
court. 


MULTNOMAH  COUNTY  v.  FALINQ. 
(Supreme  Court  of  Oregon.    Nov.  23,  1909.) 

1.  PucADiNQ  (f  362*)— Motion  to   Stbikk— 
Office. 

In  view  of  B.  &  C.  Comp.  i  86,  providiug 
that  if  irrclpvant  or  redundant  matter  be  assert- 
ed in  a  pteadiug  it  may  lie  stricken  out  on  mo* 
tion,  and  section  106,  providinK  tliat  a  pleading 
not  duly  verified  and  8Ubscrit>ed  may  be  stricken, 
as  may  a  pleading  containing  more  than  one 
cause  of  action  or  defense,  if  tlie  same  lie  not 
pleaded  separately,  the  office  of  a  motion  to 
strilie  out  a  part  of  a  pleading  is  not  to  test 
the  sufficiency  of  it,  but  only  to  eliminate  tliere- 
from  immaterial  matter;  tiie  motion  relating 
to  matters  collateral  or  preliminary  to  the  is- 
sue, and  not  being  directed  against  the  cause  of 
action  or  defcn.se  as  a  wiiole. 

[Eld.  Note.— For  other  ca»ps,  see  Pleading, 
Cent.  Dig.  §§  1147,  1148;   Dec.  Dig.  §  3C2.*] 

2.  Pleading   (§§  187,  204*)  —  Suffioiknoy — 
Demubreb. 

Under  B.  &  C.  Comp.  (  68,  providing  tliat 
defendant  may  demur  to  the  comi>laint  where  it 
does  not  state  a  cause  of  action,  and  section  7S, 
allowing  plaintiff  to  demur  to  an  answer  con- 
taining new  matter  when  it  appears  on  the  face 
thereof  that  the  new  matter  does  not  constitute 
a  defense  or  oounterclnira,  etc.,  a  domurrpr  is 
the  only  pleading  by  which  the  sufficiency  of  the 
complaint  or  answer  can  l>e  tested,  and  must  be 
directed  to  a  cause  of  action  or  defense  as  a 
whole. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  H  400.  48i&-^90;  Dec.  Dig.  §§  18?, 
2W.»J 


8.  Appkai.  ai»d  ESbbob  (|  108*)  —  Decisions 

Reviewablb— Judgment  Afteb  Denial  or 

Motion  to  Stbikb — "Answeb." 

A  motion  to  striite  out  a  part  of  the  com- 
plaint as  frivolous,  irrelevant,  and  redundant 
only  rais«8  the  question  whether  the  matter 
sought  to  be  stricken  out  is  materi.il  to  the  issue 
tendered  by  the  complaint,  and  does  not  consti- 
tute an  "answer,"  within  B.  &  C.  Comp.  S  548, 
providing  that  any  party  to  a  judgment  or  de- 
cree, other  than  a  judsment  or  decree  by  con- 
fession, or  for  want  of  an  answer,  may  apjieai 
therefrom,  the  term  "answer,"  as  nsed  in  the 
section,  contemplating  a  pleading  raising  a 
question  of  law  or  fact,  and  hence  a  defendant 
could  not  Bpi>eal  from  a  judgment  rendered  upon 
denial  of  the  motion, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  699-710 ;  Dec.  Dig.  §  103.» 

For  other  definitions,  see  "Words  and  Phrases, 
vol,  1,  pp.  408-410;   vol,  8,  p.  7575.] 

Appeal  from  Circuit  Court,  Multnomah 
County;  Earl  0.  Bronaugb,  Judge. 

Action  by  the  County  of  Multnomah 
against  X.  J.  Fallng.  Judgment  for  plaintiff, 
and  defeudaut  appeals.  On  motion  to  dis- 
miss.   Motion  sustained. 

See,  also,  49  Or.  603,  91  Pac  21. 

Thos.  N.  Strong,  for  appellant  Geo.  J. 
Cameron,  DIst  Atty.,  Thad  W,  Vreeland, 
Deputy  Dist.  AttyV,  and  Walter  G.  Hayes, 
for  respondent 

EAKIN,  J.  This  is  a  motion  to  dismiss  an 
appeal  on  the  ground  that  the  judgment  was 
granted  for  want  of  an  answer;  the  action 
being  for  the  recovery  of  |30  per  month  for 
the  support  of  the  poor  of  the  county,  under 
sections  2653,  2654,  B.  &  C.  Comp.  A  motion 
to  strike  out  a  part  of  tlie  complaint,  for  the 
reason  that  It  Is  frivolous.  Irrelevant  and  re- 
dundant, was  denied,  and  thereafter  judg- 
ment was  rendered  against  defendant  for 
want  of  an  answer,  from  which  she  appeals, 
assigning  as  error  the  order  of  the  court  in 
denying  the  motion  to  strike  out  part  of 
the  complaint  Plaintiff  now  moves  the  court 
to  dismiss  the  appeal  for  the  reason  that 
Judgment  was  entered  upon  default  from 
which  an  appeal  does  not  lie. 

The  only  question  presented  Is  whether  de- 
fendant's motion  Is  an  answer,  within  the 
meaning  of  section  548,  B.  &  C.  Comp.  This 
court  In  Brownell  v.  Salem  Flouring  Mills 
Co;,  48  Or.  525,  87  Pac.  770,  held  that  a  mo- 
tion to  strike  out  a  part  of  a  complaint  is 
not  an  "answer"  within  the  meaning  ot  that 
statute,  which  provides  that  "any  party  to 
a  judgment  or  decree  other  than  a  Judgment 
or  decree  given  by  confessicm.  or  for  want  of 
an  answer,  may  appeal  therefrom,"  and  that 
a  judgment  entered  for  want  of  an  answer 
after  the  denial  of  such  a  motion  Is  not  ap- 
pealable. Defendant  Insists  that  the  nil* 
there  annonaoed  Is  too  general  and  shonld 
not  apiily  to  such  a  case  as  this.  The  office 
of  a  motion  to  strike  out  part  of  a  pleading 
is  not  to  test  the  suffldency  of  it  but  is  only 
to  eliminate  therefrom  Immaterial  matter. 
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It  relates  to  matters  collateral  or  prelimi- 
nary to  tbe  Issue  and  is  not  directed  against 
tbe  cause  of  action  or  defense  as  a. whole 
to  test  its  sufficiency.  Section  86,  B.  &  C. 
Comp.;  14  PI.  &  Pr.  75,  91,  82.  Section  65, 
B.  &  C.  Comp.,  proTides  that  tbe  pnly  plead- 
ings shall  be  the  complaint,  demurrer,  an- 
swer, and  reply.  Tbe  demurrer  is  tbe  only 
pleading  by  which  the  sufficiency  of  the  com- 
plaint or  answer  can  be  tested  (sections  68, 
78,  B.  &  C  Comp.),  and  most  be  directed  to 
a  cause  of  action  or  defense  as  a  whola. 
There  may  be  certain  defects  in  a  pleading 
for  which  it  may  be  stricken  out  on  motion ; 
but  these  do  not  go  to  its  suffldency.  Section 
106,  B.  &  O.  Comp.;  The  Victorian,  24  Or.  121, 
189,  32  Pac  1040,  41  Am.  St  Rep.  88a  By 
section  109  an  issue  arises  upon,  the  plead- 
ings, and  by  section  110  an  Issue  of  law  arises 
upon  demunser. 

The  motion  here  only  raises  the  question 
whether  the  matter  sought  to  be  stricken  out 
is  material  to  the  Issue  tendered  by  the  com- 
plaint, and  does  not  raise  a  question  of  law 
or  fact  contemplated  by  tbe  term  "answer," 
as  used  in  section  548,  B.  &  O.  Comp.,  and 
this  case  do6s  not  present  any  exertion  to 
the  principle  decided  in  Brown^I  t.  Salem 
Flouring  Mills  Company,  supra,  and  the  mo- 
tion to  dismiss  the  appeal  is  sustained. 


STRICKLAND  t.   COMMERCIAL  MINING 

CO. 

(Supreme  Court  of  Oregon.    Not.  23,  1909.)) 

1.  MINBS  AND   MlNEBALS   ({   21*)— LOOAIIOn<— 

Declabatoby  Statbment— Sufticienoy. 
A  recorded  declaration  of  the  location  of  a 
placer  claim  described  the  property  as  20  acres 
of  placer  ground  in  "this  gulch,"  claiming  1,500 
feet  in  length  by  350  feet  in  width,  and  stated 
that  the  galch  emptied  into  a  certain  creek,  and 
headed  within  a  mile  of  a  ^ulch  that  emptied 
Into  a  certain  basin.  The  evidence  showed  that 
the  first  gnlch  referred  to  headed  at  the  same 
place  as  the  gulch  that  emptied  into  the  basin. 
Meld,  that  the  notice  did  not  show  the  definite 
location  of  any  claim,  and  was  tnsufficient  to 
support  a  location,  whether  it  was  necessary 
that  it  be  recorded  or  not     ' 

[Ed.   Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  4G ;   Dec.  Dig.  §  21.*] 

2,  Mings  and  MiNESAiiS  (§  27*) — Conixict- 
iNQ  Locations— Development— SwwiciEN- 

CT. 

When  a  quarts  claim  was  located,  search 
was  made  for  conflicting  boundaries,  but  no 
monuments  were  found  except  a  stake  outside 
the  claim,  without  an^  marks  on  it,  which  ap- 
peared to  hare  been  lying  there  for  a  long  time, 
and  the  only  improvements  indicated  on  the 
ground  appeared  to  have  been  done  many  years 
before.  The  ground  was,  in  fact  covered  by  a 
prior  placer  location,  but  the  work  done  there- 
on before  the  subsequent  locator  procured  Iiis 
patent  consisted  of  14  days'  work  of  an  hour 
each  day;  the  water  accumulated  in  a  reservoir 
being  exhausted  in  one  hour  in  working  the 
claim.  Held  that  where  the  appearance  of  a 
mining  claim  shows  an  abandonment  of  the 
premises  for  many  years,  and  no  monuments 
mark  the  boundaries,  another  location  thereon 
may  be  made,  on  the  assumption  that  all  pos- 


sessory rights  have  been  relinquished,  and  tbe 
work  done  on  the  placer  location  was  not  suffi- 
cient to  give  notice  of  a  vaUd  possessory  right 
in  the  claim  as  against  subseqaent  locators. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Gent  Dig.  f  65 ;    Dec.  Dig.  §  27.*], 

3.  Mines  and  Minebals  (i  27*)— Location— 
Conflicting  IiOcations— Pbecedence. 
A  quartz  location,  laid  out  over  a  prior 
quartz  location,  does  not  initiate  any  right  to  a 
claim  in  so  far  as  the  boundaries  of  the  two 
locations  conflict. 

lEd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  64;  Dec.  Dig.  i  27.*] 

Appeal  from  Orcoit  Court,  Baker  County; 
William  «mith.  Judge. 

Action  -by  Geoi^e  Stricliland  against  the 
Commercial  Mining  Company.  From  a  judg- 
ment dismissing  the  suit,  plaintiff  appeals. 
Affirmed. 

This  Is  a  stilt  by  George  Strickland  against 
the  Commercial  Mining  Company,  a  corpora- 
tion, to  determine  the  right  of  possession  of 
about  six  acres  of  mineral  land  in  Baker 
County,  Or.  The  amended  complaint  states 
in  efTect  that  on  May  2,  1896,  Miles  Ratcllff, 
a  qualified  entryman,  duly  located  the  Sum- 
mit, a  placer  mining  claim;  that  since  that 
time  he  and  his  grantees  have  continuously 
been  in  possession  thereof,  and  complied  with 
every  legal  requirement  In  relation  thereto; 
that  the  plaintiff,  by  mesne  conveyances,  is 
tbe  holder  of  tbe  recorded  title  to  that  claim, 
and  is  in  possession  thereof;  that  about  Oc- 
tober 21,  1902,  the  defendant  unlawfully  en- 
tered upon  a  part  of  such  claim  and  locat- 
ed the  Rainbow,  a  quartz  mining  claim,  the 
boundaries  of  which  overlap  those  of  tbe 
Summit;  that  about  MarcU  8,  1907,  the  de- 
fendant, having  secured  a  surrey  of  Its 
claim,  applied  for  a  United  States  patent 
therefor,  wrongfully  asserting  that  it  was  In 
tbe  possession  of  the  whole  of  the  Rain^ 
bow  claim;  that  within  the  time  prescribed 
the  plaintiff  filed  In  the  local  land  office  an 
adverse  claim  and  Instituted  this  suit  For 
a  second  cause  of  'suit  It  is  averred  that  on 
October  27,  1905,  the  plaintiff  was  the  owner 
and  In  the  possession  of  the  Sunbeam,  a 
quartz  mining  claim,  which  embraces  prac- 
tically the  same  premises  Aa  the  Summit, 
both  of  which  are  overlapped  by  the  Rain- 
bow. The  answer  denied  the  material  alle- 
gatlous  of  the  complaint,  and  averred  that 
on  October  21,  1902,  the  site  upon  which  the 
Summit  claim  is  asserted  to  bare  been  lo- 
cated was  vacant  public  land,  and  that  the 
defendant's  grantors,  having  discovered  there- 
on a  vein  of  mineral,  located  the  Rainbow, 
setting  forth  the  means  adapted  to  perfect 
the  selection,  sltice  which  time  such  entry- 
men  and  defendant  have  been,  and  the  lat- 
ter now  is.  In  the  possession  of  the  whole 
of  the  claim;  that  on  October  27,  1905,  all 
the  groutid  covered  by  tbe  Sunbeam  was  em- 
braced in  valid,  subsisting  quartz  mining 
claims  owned  by  the  defendant;  and  that 
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the  pretended  location  of  the  Sunbeam  Is 
void.  The  reply  put  in  i»sue  the  allegations 
of  new  matter  In  the  answer;  and,  the  cause 
haTiug  been  tried,  the  suit  was  dismissed, 
and  the  plaintllF  appeals. 

C.  E.  Norton,  for  appellant  John  L.  Rand, 
tor  respondent. 

MOORE,  C.  J.  (after  stating  the  facts  as 
above).  The  evidence  shows  that  a  declara- 
tion was  entered  of  record  In  Book  F,  p.  72« 
of  Placer  Locations  of  Baker  County,  May 
6,  1880,  of  which  the  following  is  a  copy: 
"Notice  Is  hereby  given  to  whom  it  may 
concern,  that  I,  the  undersigued,  citizen  of 
the' 'United  States,  over  the  age  of  twenty- 
one  years,  have  this  day  located  under  tlis 
Revised  Statutes  of  the  United  States,  chap- 
ter- six,,  title  thirty-two,  the  following  de- 
scribed placer  mining  ground,  viz.:  20  acres 
of  placer  ground  in  this  gulch,  claiming  1,500 
feet  in  length  by  350  feet  in  width.  This 
gulch  empties  Into  South  t)ixie  creek.  This 
gulch'  heads  within  a  mile  of  the  gulch 
ttiat  empties  Into  Mormon  Basin,  situated  in 

r  mining  district.  Baker  county,  Oregon. 

This  claim  shall  be  known  as  the  'Summit 
placer  Mining  Claim,'  and  I  Intend  to  work 
the  some  In  acco];dance  with  the  local  cus- 
'toms  and  rules  of  miners  In  said  mining  dis- 
trict Dated  on  the  ground  this  2d  day  of 
May,  1896.  Miles  Ratcllff,  Locator."  It  fur- 
ther appears  that  when  this  notice  was  given, 
the  land  embraced  within  the  Summit  had 
been  surveyed  by  tbe  general  government, 
but  tl)at  the  claim,  as  now  laid  out  did  not 
conform  with  tlte  lines  of  the  public  sur- 
vey, ^s  required  by  act  of  Congress.  Rev.  St 
U.  S.J  2329  (U.  S.  Comp.'  St  1901,  p.  1432). 
*£]iB  reason  assigned  by  the  locator  for  de- 
parting from,  such  direction  Is  that  prior  lo- 
cations of  other  claims,  and  the  peculiar  con- 
jformatlon  of  the  ground,  necessitated  the 
location  of  the  Summit  in  such  a  manner. 
The  testimony  of  Ira  L.  Hoffman,  a  survey- 
or, who  appeared  as  the  defendant's  witness, 
is  to  the  effect  that  the  boundaries  of  the 
Summit  cannot  be  established,  with  any  de- 
gree of  certainty,  from  an  inspection  of  the 
recorded  notice.  It  also  appears  from  testi- 
mony that  "this  gulch,"  referred  to  In  the 
notice,  and  in  which  the  Summit  is  located, 
beads  at  the  same  place  as  "the  gulch  that 
empties  into  Mormon  Basin,"  so  that  a  peb- 
ble would  separate  falling  rain  or  melting 
snow,  causing  the  water  to  flow  In  either 
gulch.  An  Inspection  of  the  recorded  notice 
imparts  no  Information  to  interested  persons 
of  the  definite  location  of  any  claim. 

The  statute  in  forest  when  the  Summit  was 
.set  off  required  the  posting  of  a  notice  on 
the  lode  or  vein  of  a  quarts;  claim  {2  Hill's 
Ann.  Laws  1892,  {  3828),  but  no  provision 
was  made  for  the  locating  of  placer  claims, 
or  fo^  the  recording  of  notices  thereof.  Plac- 
er claims  are  subject  to  entry  and  patent  un- 
ideB  like.  circniBstancM  and  conditions,  and 
ui>on  similar  proceedings  as  are  provided  for 


vein  or  lode  claims  (Rev.  St.  T7.  S.  8  2329); 
that  Is,  according  to  the  local  customs  or 
rules  of  miners  In  the  several  mining  dls- 
trlcts,  BO  far  as  the  same  are  applicable  and 
not  Inconsistent  with  the  laws  of  the  United 
States  (Rev.  St.  i  2319  [U.  S.  Oomp.  St  1901, 
p.  1424]).  It  Is  -unnecessary  to  inquire 
whether  or  not  the  custom  or  rule  of  miners 
in  the  district  where  this  claim  lies  required 
a  notice  of  location  to  be  recorded,  for  If 
such  was  essential,  the  notice  hereinbefore 
designated  is  Insnfflclent  and  If  no  record 
were  necessary  such  notice  was  Ineffectual, 
so  that  In  either  case  tbe  notice  recorded 
could  not  initiate  a  right  to  the  premises. 
Miles  Ratcllff,  the  locator,  as  a  witness  for 
the  plaintiff,  testified  that  about  May  2,  1896, 
he  discovered  gold  on  tbe  land  embraced  In 
the  Summit,  whereupon  be  located  tbat  claim 
by  pacing  the  ground  600  feet  In  width  and 
1,500  feet  In  lengtb,  and  by  posffiig  notices 
onttte  premises,  and  that  thereafter  the  re- 
quired asseesmeht  work  thereon  was  annual- 
ly porformed.  His  testimony  is  corroborated 
by  that  of  his  'brother  John,  wlio  assisted  in 
making  the  locatldn,  and  who  testified  that 
stakes  4  or  ft  Inches  through  and  about  6  feet 
high  were  set  at  the  comers  and  at  tte  eadn 
of  the  claim. 

In  Walton  ▼.  Wild  Qoose  Mining  tt  Trad- 
ing Co.,  123  Fed.  209,  214,  60  a  C.  A.  168, 
160,  the  court,  in  referring  to  a  notice  of  the 
location  of  a  placer  claim,  says:  "If  there 
■was  any  clerical  error  as  to  tbe  courses  or 
distances,  the  rule  is  that  such  discrepancies 
a^  to 'be  controlled  by  tbe  monuments  erect- 
ed upon  the  ground,  or  references  to  other 
well-known  objects  or  locations."  Assuming, 
without  deciding,  that  the  act  of  setting 
stakes  at  the  corners  and  at  tbe  end  of  the 
Summit  inaugurated  a  possessory  right 
thereto,  We  think  that  such  right  was  not 
maintained  by  sufficient  notoriety  to  be  pre- 
served byj  a  decree,  for  the  testinwny  shows 
that  when  the  Rainbow  was  located,  on 
search  being  made  in  the  vldnt^  for  con- 
flicting boundaries,  no  mmuments  were 
found,  except  a  stake  outside  tbe  claim, 
which  a  witness  said  looked  like  It  had  been 
lying  there  15  years,  and  It  had  no  writing  or 
marks  tfaereon  evidencing  the  location  of  any 
Claim.  When  the  Rainbow  was  laid  oat  the 
locators  discovered  that  some  Improvements 
had  been  made  on  the  ground  where  it  is 
now  asserted  the  Summit  was  estabilsbed. 
but  all  the  work  thereon  appeared  to  have 
been  done  many  years  ptior  tbereto;  one 
witness  saying  that  it  seemed  as  if  such 
labor  had  been  performed  in  tbe  year  1862. 
As  Illustrating  the  work  done  on  tbe  Sum- 
mit in  1906,  Charles  Strasak,  as  a  witness  toe 
the  plalntilt,  testified  on  cross-examination 
that  be  and  another  man  Jointly  worked  on 
the  claim  about  an  hour  a  day  for  14  days, 
saying,  "Of  course  we  were  putting  in  our 
time."  These  men  were  using  water  In  min- 
ing, and  In  one  hour  all  that  had  accumu- 
lated In  a  reaerrolr  was  ezluuwted.  It  can 
be  seen  that  labor  of  the  kind  Indicated 
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would  aot  nnk*  m.  very  teatioc  imvMnlra 
on  the  premises,  or  serve  to  notify  lnte(<eated 
parties  that  a  ralld,  snbalstlng  possessory 
right  was  asserted  thereto.  We  do  not  mean 
to  be  understood  as  holding  that  the  failure 
of  a  person  to  find  stakes  on  a  placer  claim 
would  justify  another  location  embracing  the 
wbole  or  a  part  of  the  premises,  for  It  might 
be  that  such  monuments  bad  been  puriwsely 
destroyed  by  some  person  who  desired  to  lo- 
cate another  claim  thereon.  Where,  how- 
ever, the  appearance  of  a  mining  claim  un- 
mistakably indicates  an  abandonment  of  the 
premises  for  many  years,  and  no  stakes  or 
other  monuments  mark  the  boundaries,  such 
evidence  warrants  the  assumption  that  all 
possessory  right  thereto  baS  been  relinqulsb- 
ed,  and  authorizes  another  location  thereon. 

mie  plaintltr,  on  October  27,  1906,  located 
the  Sunbeam,  a  quartz  mining  claim,  the 
boundaries  of  which  are  almost  Identical 
with  the  exterior  Hues  of  the  Summit,  but 
•8  tlM  former  claim  was  not  laid  out  until 
mfter  the  Rainbow,  also  a  quarts  claim,' was 
located,  no  right  thereto,  so  far  as  the  bound- 
aries thereof  conflict,  can  be  Initiated  by 
the  attempted  relocatloa.  Lindley,  Mines 
(2d  Ed.)  j'  413. 

BeHe\ing  thnt  no  error  was  committed  In 
dismissing  the  suit,  the  decree  la  affirmed.' 


(IE  Or.  4U) 

STATE  V.  McDonald  et  af. 
(Supreme  Court  of  Oregon.     Nor.  15,  1900.) 

1.   ESCHKAT    (I    6*)— STATDTK»-001»«rBD0n01l 

— PiXAOtNO— Sevskai.  Oausrs  ar  Acrtoir. 
Act.  Feb.  19,  1908  (Laws  1006,  p.  127)  |  4, 
prorlde*  ttiat  whenever  tlie  Goremor  ia  inform- 
ed, or  has  reason  to  beticT*,  that  any  onperty 
(nal,  personal,  or  mixed)  has  eacbeatea  to  the 
state,  ne  shall  direct  the  district  attoney  of 
tiie  Judicial  district  in  which  sncfa  property 
oiay  he  .to  61e  information  tettlB^  forth  the 
facts,  etc.  Held,  that  such  lUtute  Mmteatplat' 
ed  but  ene  piooecding  to  escheat  ail  of  dece- 
dent's property  subject  tliereto,  and  bence  aa 
information  was  not  demarrable  as  miajoininr 
several  .eanaes  of  actioo  becaoae  both  real  and 
personal  propertv  songht  to  be  esehcated  were 
sepantely  alleged. 

[Ed.  Note— For  other  caies,  see  Btebeat,  Gent 
Dig.  17;    Dec.  Dig.  f  6.»] 

&  Appeal  and  Erbob  (I  20l*>— Jom  Tbiai. 
— ItiOHT  to  SavEEAHci:— Waivbb. 

Where,  in  escheat  proceedian,  the  claim- 
ants or  defendants  proceed  to  a  joint  trial  with- 
out objection,  they  could  not  claim  on  appeal 
that  they  were  entitled  to  a  severance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  1253;   Dec.  Dig.  8  201.*] 

8.  CouBTs  (I  199»)— OoTJirrT  Coubts— Juua- 

OICTION— CONSTITUTIONAI.   PROVISIONS. 

Under  Const,  art.  7,  I  12,  declaring  that 
the  county  courts  shall  have  the  Jurisdiction 
pertaining  to  probate   courts,   and  such   other 

Eiwera  and  duties  as  may  be  prescribed  by 
w,  the  Legislature  had  no  power  to  deprive 
county  courts  of  conunon-law  jurisdiction  Inher- 
ent In  probate  conrts  at  the  time  of  the  adop- 
tion  of  the  Constitution,   which   incloded   the 


right  to  detsmiae  belrthlp  aa  an  incident  t« 
the  distribution  of  Intestate's  estates. 

[Ed.  Note.— For  other  cases,  sea  Courts,  Cent 
Dig.  {  470;   Dea  Dig.  I  199.*] 

4.   COTTBTS    Q    100*)— COCWTT    OOURTS-^CHIS- 

DICTIOR— WTATUTeS. 

Lavrs  1903,  p.  128,  |  6,  providing  that,  if  an 
information  to  escheat  an  estate  has  been  filed 
in  a  certain  court  and  a  summons  issued  and 
served,  the  county  court  shall  be  ousted  of  ju- 
risdiction to  determine  beiriibip  or  right  of 
claimants  to  the  estate,  except  as  to  the  claims 
of  creditors,  etc.,  in  so  far  as  it  attempted  to 
oust  the  county  court  of  Jurisdiction  to  deter- 
mine heirship  for  the  distribution  of  personal 
estate  of  a  decedent  in  process  of  administra- 
tion therein,  was  in  violation  of  Const,  art.  7, 
I  12,  establishing  the  Jurisdlttion  of  county 
courts. 

[E^.  Note.— For  other  cs«-".  see  Courts,  Cent 
Dig.  I  470;  Dee.  Dig.  I  190.*] 

8.  Cotmra  (f  472*)-^ONrLtcTiNo  Jubisdio- 

nON-^EB6BBAT    PBOCEEntNDS. 

The  circuit  court  in  escheat  proceedings 
cannot  assume  Jurisdiction  over  the  personaltl 
of  a  decedent  until  the  county  court  has  com' 

fileted  the  administration  of  the  estate  and  ad- 
adged  that  there  Is  no  lawfnl  claimant  thou^ 
he   circuit   court   is   entitled,    independent  ,of 
the  county  court,  to  take  Jurisdiction  and  ad- 
judicate' on  the  devolution  of  the  title  to  realty. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {{  1204,  1205 ;  Dec.  Dig.  J  472.*] 

9.  EsoBCAT  <f  6*)— Naivu  op  PaooEai>iHa»— 
Law  OB  Equxtt. 

A  proceeding  to  eechMt  the  property  of  • 
deecasen  person  for  want  of  hMrsi  as  authorise 
ed  by  Act  Feb.  19,  1908  (Laws  1908,  p.  127)i 
la  a  prwxediag  at  Inw. 

[Ed.  Note.— For  other  cases,  see  Esehcai,  Gent*. 
Dig.  17;  DecDig.  !&*]  , 

7.  Appeal  and  Errob  (|  S48*)— Questxombop 

Fact— Revibw— R«OOBI>. 

Where  a  motion  to  suppress  depositions 
was  beard  by  the  trial  court  on  affidavits  and 
counter  affidavita  which  were  not  preserved  by 
bill  of  esoeptiona.  the  ruling  coula  not  be  i*- 
viewed  on  am>eal. 

(Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (  2433;    Dec.  Dig.  |  <S4&*]  > 

a.  DnposnTints  ({  89*>— lAmx  FKBsoira— ^n- 

ABILITT    %W-  AFPKM -^  BVIOnNCB  —  DiBCBB- 

now. 

Where  a  witness  was  70  years  of  age,  in- 
firm, and  afflicted  with  chronic  ailments,'  wheth- 
er she  was  unable  to  appear  ae  a*  to  authoria* 
the  reading  of  her  deposition  was  within  the 
discretion  of  the  trial  court 

[Ed.  Note^-nFoTi  other  cases,  see  Depositions^ 
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9:  SVIDENCE  (I  SCO*}— DECJciBATIONS  OP  Dk> 

CEASED  Pekson— Pediobee— Reiatiorsb^p; 
Where  a  witness  is  offered  to  testify  t^ 
declarations  of  a  deceased  person,  who  Is  re- 
lated to  a  fsmily,  as  to  the  pedigree  of  soai^ 
other  person  with  relation  to  that  family,  the 
relationship  of  the  declarant  to  the  family  must 
be  shown  by  other  evidence  than  the  dedan 
ant's  assertions  before  such  declarations  may  be 
admitted. 

[Ed.  Note.— OTor  other  cases,  see  Evidence^ 
Cent  Dig.  t  1162;    Dec.  Dig.  |  309.*] 

10.  EVTDEITCX  (1 236*)— IIXeaRIUACT— DcctA- 
.  BATIOnS   or    INTESTATE.  , 

Declarations  or  acts  of  an  intestate  tend: 

ing  to  show  his  own  illegitimacy,  are  admisEibU 

as  against  those  claiming  under  the  intestate. 

[Ed.    Note.— For    other   cases,    see   Evidenctt 

Cent  Dig.  H  87«-878;   Dec  Dig.  I  23a*] 
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11.  TSVTDKSCK  (I  290*)— liuwmifAOT— Dbo- 

lABATIONS  or  PirrATIVK   MOTHEB. 

Declarations  or  acta  of  the  putative  mother 
are  admissible  to  prove  the  Ulegitimacr  of  a 
child. 

[E}d.    Note.— For   other   cases,    see   Evidence, 
Cent.  Dig.  i  1149;   Dee.  Dig.  I  290.*] 

12.  Bastabdb  (t  6*)— EviDEHOK  or  iLLxam- 
UAcr. 

A  witness  who  had  known  deceased  from 
childhood  was  properly  admitted  to  testify  on 
an  issue  of  pedigree  that  deceased  had  lived  at 
the  bouse  of  witness"  mother  until  he  left  Scot- 
land for  America  when  he  was  16  or  17  years 
old ;  that  witness'  mother  raised  him  from 
birth  to  boyhood,  until  he  left  the  country,  fur- 
nished him  with  clothing,  medicine,  etc,  that 
deceased  was  the  illegitimate  son  of  F.,  with 
whom  witness  was  personally  acquainted,  and 
who  was  one  of  witness'  close  neighbors,  and 
that  after  the  birth  of  deceased  F.  came  to  the 
home  of  witness'  mother  several  times  and  call- 
ed deceased  "her  boy,"  and  he  called  her  "moth- 

(Ed.   Note.— For   other   cases,   see   Bastuda, 
C«it  Dig.  {{  7,  8;   Dec.  Digri  &•] 

18.  Etidkncx  (I  293*)— PxDiQBBK— Dkcdlaha- 
noNs  OF  Mbmbebs  or  Faiult— RxijiTioR- 

BHIP. 

Where  after  deceased  was  bom  as  the  al- 
leged IDegitimate  son  of  F.,  he  .was  placed  in 
the  family  of  the  sister  of  his  allegea  father; 
who  raised  him  until  he  was  16  or  17  years  old, 
when  he  left  the  country,,  declarations  of  the 
sister  as  to  decedent's  parentage  were  compe- 
tent on  an  issue  of  pedigree,  though  the  sister's 
relationship  to  deceased  was  de  facto  and  not 
de  Jure. 

[Ed.   Note.— For   other   eases,   see   Evidence, 
Cent  Dig.  i  1152;  Dec.  Dig.  S  293.*] 

14.  EVIDEROB  ((  222*)— DeClabations— Pedi- 

OBKE. 

Where  a  nonresident  claimed  a  shaN  in 
decedent's  estate,  on  the  theory  that  ha  was 
deeedent's  full  brother,'  his  declarations  that 
decedent  was  his  illegitimate  half-brother,  and 
timt  deoedenfs  mother  was  a  woman  in  Scot- 
land whom  he  never  knew,  were  admissible 
Mainst  the  declarant  as  an  admission  against 
Interest 

[EkL    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  H  786-812;   Deft  Dig.  i  222.*] 

li.  Evidence  ({  293*}— Deci^batiohb— Peoi- 

GBEB. 

Such  dedaratlons  were  also  admissible  oa 
declarations  of  a  member  of  the  family  as  to 
pedigree,  under  B.  &  C.  Obmp.  |  700,  providing 
that  the  declaration,  act  or  admission  of  a 
member  of  the  family,  wao  is  deceased  or  out 
of  the  state,  is  admtaBible  as  evidence  of  oom- 
mon  reputation  ip  .cases  where,  on  questions  of 
pedigree,  such  reptitation  is  admissible. 

[Ed.   Note.— For   other  cases,   see   Evidence. 
Cent  Dig.  i  1152;  Dec  Dig.  {  293.*] 

19.  Bastabds  (i  6*)— Etidercx  as  to  Leqiti- 
MACY— Letters. 

Letters  of  an  alleged  father  ^o  his  son,  ad- 
dressing him  as  his  son,  would  be  construed 
prima  facie  to  mean  his  legitimate  son. 

[Ed.    Note. — For   other   cases,  see   Bastards, 
Cent  Dig.  H  9,  10;   Dec  Dig.  |  a*] 

17.  Evidence  ({  288*)  —  Peoiobeb— Beputa- 
moN. 

On  an  issue  as  to  the  pedigree  of  deceas- 
ed, an  alleged  iltegttimnte  son,  a  neighbor,  not 
related  to  either  branch  of  decedent's  alleged 
bimily,  though  having  known  both  families  of 
decedent's  putative  relations  from  his  earliest 
recollection,  was  incompetent  to  testify  that  F. 


was  decedebfs  mother,  n^der  the  rale  that  com- 
mon rtpatation  on  the  anbject  of  a  person's  par- 
entage whose  pedigree  is  in  dispute  is  inadmis- 
sible. 

[Ed.    Note. — For   other   cases,    see    Evidence, 
Cent  Dig.  I  1147;    Dee.  Dig.  {  288.*] 

18.  Evidence  (J  293*)— Declarations— Pedi- 
gbee— Kelationship  of  Declarant. 

To  render  declarationa,  affecting  pedigree, 
admissible,  it  must  appear  that  the  declarant,  or 
the  source  of  the  witness'  information,  was  a 
member  of  the  family,  or  related  to  the  family 
whose  history  the  fact  concerns. 

[Ed.   Note.— For  other  cases,  see   Evidence, 
Cent  Dig.  f  1152;  Dec  Dig.  |  293.*] 

19.  Evidence  (|  292*)— Declabations— Pedi- 
OREB— Dea'^B  OB  Absence  or  Declarant. 

To  render  evidence  of  such  declarations  ad- 
missible, declarant  must  be  dead  or  be  out  of 

the  state. 

'  [Ed.  Note.1— For  other  cases,  see  Evidence, 
Cent  Dig.  1 1151 ;   Dec  Dig.  ^  292.*] 

20.  Evidence  (i  293*)— Pediobbk  —  Deoi^aha- 
TioNs— BY  WuoM  Made. 

On  an  issne  of  pedigree,  testimony  of  dec- 
larations of  decedent's  administrator,  who  was 
not  cwnected  with  tbs  M.  {amily,  that  them 
was  an  existing  tradition  in  that  family  as  to 
decedent's  relationship  to  It  was  inadmissible. 

[Ed.   Note. — For   other   cases,   see  Evidenccb 
Cent  Dig.  f  1182;  Dec  Dig.  {  293.*] 

21.  Evidence  (|  B31*)— Fobeior  IiAws- Or- 
nciAL  Publication. 

Under  B.  &  C.  Comp.  |  788,  subd.  86,  pro- 
viding that  it  shall  be  presumed  that  a  book, 
purporting  to  be  printed  and  published  by  pnb- 
lic  authority,  was  so  printed  and  published,  a 
pamphlet  consisting  of  13  printed  pages,  bound 
or  tied  together  by  a  Unen  thread,  constituting 
a  complete  statute  of  the  Dominion  ot  New  Zea- 
land, relating  to  the  registntion  of  births  and 
deaths,  on  toe  last  page  of  which,  at  the  con- 
clusion of  the  snb]ect-matter,  were  the  words: 
"Wellingtony < New  Zealand;  printed  under  the 
authority  of  the  New  Zealand  Government,  by 
Oeorge  Didsbnrr,  Government  Printer"— wcraM 
be  presumed  to  be  a  pntkllc  general  law  of  New 
Zealand,  printed  by  anthority  of  the  govern- 
ment, nor  was  sndi  presumpoon  overoome  by  a 
statement  at  the  foot  of  the  first  pace,  "Sup- 
plement to  the  New  Zealand  Oasetta,  Na  67, 
of  the  14th  October,  1875." 

[Bd.    Note.— For  other  cases,   see   Evidence, 
Cent  Dig.  f  1285;  Dec  Dig.  i  331.*] 

22.  Evidence  (f  866*>— Foxeion  Iu.w8— Att- 

THERTICATION. 

Where  a  pamphlet,  containing  an  alleged 
statute  of  a  foreign  country,  appeared  on  its 
face  to  have  been  printed  by  the  public  printer, 
under  governmental  authority,  and  there  was 
also  evidence  tbat  the  pamphlet  had  been  pro- 
cured by  mAtl  from  D.,  whose  name  was  im- 
printed thereon  as  government  printer,  the  au- 
thenticity of  the  pamphlet  was  sufflciently  pro^ 
ed  to  entitle  it  to  be  introduced  in  evidence. 

[Ed.    Note.— For   other   cases,    see   EhridencSb 
dent  Dig.  {{  1621-1039;   Dec  Dig.  t  366.*] 

23.  Evidence  (1  331*)— Fobeiqn  Laws— Stat- 
OTts— Past  or  Rbcoed  ob  Docuiibrt. 

Under  B.  A  O.  Comp.  I  737,  authorising 
the'  admission  in  evidence  of  a  book  purport- 
ing to  contain  the  written  law  of  a  foreign  conn- 
try,  a  pamphlet  purporting  to  have  been  printed 
by  authority  of  a  foreign  government,  contain- 
ing a  complete  statute  with  reference  to  the  rep' 
Istration  of  births  and  deaths,  followed  by  a 
complete  index  of  contents,  was  not  objection- 
able because  it  was  not  a  book  pnri>orting  to 
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contain  all  the  (tatotes  of  fh*  eovntiy  or  •  ctdn 
of  the  countiy's  laws. 

(Ed.  Note.— For  other  case*  we  Sridenoe, 
Cent.  Pie.  {  1235;   Dec.  Dig.  i  331.*] 

24.  EVIDENCK  (I  34&*)  —  "FOKKION  OmciAi. 
DOCUMBNT"— FOBEIOM  Dkath  Rxcobi>— Ckb- 
TinCATIOR. 

A  certified  foreign  death  leoord,  Icept  m 
accordance  with  the  laws  of  the  conntry  m 
which  the  decedent  died,  is  a  "foreign  official 
document"  within  B.  &  C.  Comp.  |  755,  subd.  8, 
providing  tliat  documents  other  than  those  pre- 
viously referred  to  of  a  foreign  country  may 
be  proved  by  the  original,  or  by  a  copy  cer- 
tified by  the  legal  Iceeper  thereof,  together  with 
•  certificate  under  the  great  seal  of  the  conntry 
or  sovereign  thereof  that  th«  document  is  a 
▼alid  and  subsisting  document  of  such  country, 
«nd  that  the  copy  is  duly  certified  by  the  of- 
ficer having  legal  custody  of  the  original;  it 
being  sufficient  that  the  copy  is  certified  to  be 
a  true  copy  of  the  entry  of  the  death  of  the 
person  named  in  the  records  of  the  officer. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
iCent.  Dig.  f  1884;    Dec.  Dig.  {  S49.*l 

2R.  BVIDSNOB  (8  84&*)— KECOBD*— CBBTCTIOA- 
TIOK— "DtJtT    OBBTIFIKD." 

The  words  "duly  certified,"  used  with  ref- 
erence to  the  certification  of  a  copy  of  a  for- 
eign death  record,  should  be  construed  to  mean 
"certified  according  to  law." 

[Ed.  Note.— For  other  cases,  s«o  Evldenco^ 
Cent.  Dig.  I  1384 ;    Dec  Dig.  |  340.* 

For  other  definitions,  aee  Words  and  PhIaa«i^ 
vol.  3,  p.  2281.1 

28.  Evidence  ({  349*)— Fobeion  Death  Rxo- 

OKD— CEKTincATioN— Laws. 

Under  B.  &  O.  Comp.  {  755,  subd.  8,  pro- 
Tiding  for  the  proof  of  toreign  oocumento  and 
leooroa  by  the  certification  of  a  co^y  by  the 
legal  keeper  of  the  record,  with  a  certificate  un- 
der the  great  seal  of  the  country  or  sovereign 
thereof  that  it  is  a  valid  and  subsisting  docu- 
ment, and  that  the  copy  is  duly  eertifi«l,  ete,, 
the  certification  by  the  sovereign  is  to  b«  made 
in  accordance  with  the  law  of  the  place  of  the 
record, 

[Ed.  Note.— For  other  cases,  se«  BhrldencN 
Gent  Dig.  i  1884;  DecDic.  S  8^.*] 

27.  EvxBBfCB  (S  840*)  —  FoBEioir  Reoobdb— 

GEBTinOATION— SXATUXES. 

B.  &  0.  Comp.  I  760,  providing  that  when- 
ever a  copy  of  a  writittg  Is  certified  to  be  used 
•■  eridence,  tho  eertiflcate  shall  state  that  the 
eopy  has  bean  oompax«d  by  tbs  certtfying  of- 
ficer with  the  original;  that  it  is  a  correct  tran- 
script therefrom  and  of  the  whole  or  a  specified 
part  thereof— has  no  application  to  a  certificate 
of  a  foreign  death  raoMd  offensdi  on  an  iasM 
of  heixahip. 

(I!d.  Note.— For  other  case%  aea  Bvidanot^ 
Cent  Dig.  {  1384;   Dec.  DigTl  849.«1 

28.  Evidence  (i  3^9*)  —  FoBuan  Becobds  — 

CEBTinCATIOH. 

Where  the  anthentication  by  the  governor 
of  Now  Zealand  to  a  copy  of  a  death  record  of 
that  conntry  recited  that  the  record  of  dea,ths 
from  which  the  copy  was  taken  was  a  record 
required  and  anthorized  bv  law,  made  at  the 
time  and  mdor  to  the  death  of  the  deceased,  it 
mnsUtutea  a  aniwtantial  complianco  with  B.  A 
G.  Comp.  {  755,  subd.  8,  requiring  such  a  cer- 
tificate to  certify  that  the  document  is  a  valid 
and  snbristing  document  of  tho  eoontiy  from 
wbidi  it  pnrpozts  to  come. 

[Ed.  Not*.- For  other  oaaes,  see  Evidencsb 
Gent  Dig.  |  1384 ;  Dec.  Dig.  |  349.*] 

29.  Evidence  (I  349*)  —  Fobuqii  Bjccobob  — 

CEBTIFICATION— SlQNINO. 

A  foreign  certificate  to  a  copy  of  a  death 
rsoord  recited  In  tho  body,  "I,  Edward  John  von 


DttdeUBen,"  «ti%,  Inrt  tho  ralMcription  Aeserlbed 
him  a*  "E3.  J.  V.  DBdelasen."  The  governor 
certified  that  this  waa  the  true  and  genuine  sig- 
nature of  the  person  named  in  the  body  of  the 
certificate.  The  certificate  of  the  governor  re- 
cited, "I,  the  undersigned  William  Lee,  Baron 
Plnnket,'*  etc.,  and  the  subscription  was  mere- 
ly "Plunltet":  the  words  "Governor  of  the 
Dominion  of  New  Zealand"  having  been  writ- 
ten thereunder  by  another.  EM,  that  the  rec- 
ord was  properly  certified. 

[E^.   Note.— For  other  caaea.   see   Evidence^ 
Cent  Dig.  (  1384;   Dee.  Dig.  f  349.*) 
30.  Etidenck  (I  833*)— OrnoiAL  Bboisteb»> 

Scope. 

Records  wliieh  o6me  within  the  designation 
of  official  registers  are  competent  evidence  of 
the  facts  properly  recorded  therein,  though  they 
relate  to  matters  not  within  the  personal  knowl- 
edge of  tlie  officer  making  them. 

[Ed.   Note.— For  other  oases,   see   Bvldene«k 
Cent  Dig.  K  1247-J2«S:  Dec.  Dig.  f  383.*} 

81.  Evidence  (f  888*)  —  Fmhoii  Bboobm  — 
Death— Fediobeb. 

The  law  of  New  Zealand  required  the  keep- 
ing of  a  public  record  of  births  and  deaths,  and 
rsqnired  tho  relatives  of  the  deceased  present 
at  the  death,  within  81  days»  under  a  penalty 
for  failure  to  do  so,  to  inform  tho  registrar  o( 
the  name  and  age  of  the  decedent;  the  name* 
of  her  parents ;  the  occDiwtion  of  the  father ; 
where  decedent  was  born;  the  length  ot  time 
i^e  was  in  the  country;  whero  she  was  mar- 
ried, and  at  what  age;  and  the  name  of  the 
registrai's  informant  who  was  required  to  sign 
the  register,  gisfaig  his  oocnpation  and  plaeo  ot 
residence.  Held,  that  a  certified  copy  of  Om 
record  of  a  woman's  death  nnder  such  law,  re- 
citing that  she  died  when  71  years  of  age; 
the  names  of  her  parents;  that  her  father  was 
a  blacksmith;,  that  sbo  was  bom  at  Alva, 
Clackmannanshire.  Scotland ;  that  she  had  been 
in  New  Zealand  Zl  years,  and  at  the  age  of  30 
married  L.  at  GIssgow ;  and  that  her  son  was 
tho  regiatrar's  laformant— was  not  limited  to 
mere  proof  of  the  fact  and  time  of  her  daatb, 
but  waa  competent  to  prove  all  tlio  facta  cer- 
tified. 

[Bd.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  t  1663;  Dec  Dig.  I  888.*] 

82.  Btidbitob  d  86^— Rboobdb  — OmoiAX. 
Faots. 

Where  partiralar  facts  an  ioiqaiMd  ioto 
and  recorded  for  the  benefit  ot  the  public  ac- 
cording to  law,  the  officers  making  the  inveetiga- 
tions  and  memorials  ars  regarded  as  agents  ot 
all  the  individuals  composing  the  state,  and 
hence  the  facts  recited  in  such  records  are  ad- 
missible in  evidence  without  being  supported  by 
oath. 

[Ed.  'Note—For  otter  eaeea,  oee  Bvidoneet 
Cent  Die  |f  1B21-1B88;   Dec  Die  I  Sa&*l 

Appeal  from  Circuit  Coart,  Union  County; 
3.  W.  Knowles,  Judge. 

Proceeding  by  the  State  against  P.  A.  Mc- 
Donald, 88  administrator  of  the  estate  ot 
John  Morrison,  deceased,  and  others,  to  com- 
pel the  escheat  of  certain  real  and  personal 
property.  From  a  judgment  for  the  state 
except  as  against  defendants  McDonald  and 
John  Fiiswold,  the  other  defendants  appeal. 
Beversed  and  remanded. 

See,  also,  103  Pac.  512. 

Tills  Is  ail  escheat  t>xoceedliis,  brmtgUt  te 
ths  «lrcnlt  eoitrt  ot  Union  county,  nndar  th« 
proTlsiODs  of  tbe  «et  at  Ftitmmry  lA,  UOS 
(Laws  1008,  p.  127)  in  the  name  of  (hs  i 
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■by  P.  B.'  I'v&hboi,  district'  attorney  of  the 
"Tenth  Judicial  district' '  The  amended  In- 
formation wa8  filed  August  13,  1007,  setting 
forth.  In  substance,  tttat  Oeo.  E.  Chamber- 
lain, ttien  Governor  of  the  state,  directed  the 
district  attorney  to  prectare  and.  file  the  infor- 
mation in  the  name  of  thB  state ;  that  John 
Morrison,  late  of  Union  county,  was  the  last 
person  lawfully  seised  of  several  tracts  of 
fand  therein,  describioig  them ;  that  Morrison 
died  intestate  on  January  31,  1905,  leaving 
"no  heirs,  children,  widow,  or  known  Idndi^ 
capable  of  Inheriting  the  same;  that)  one 
portion  of  the  lands  was  In  the  possession  of 
P,  A.  McDonald,  who,  as  administrator  of  the 
estate  of  John.  Morrison,  is  made  a  party  to 
Jthe  proceeding,  and  another  is  held  by  3.  B. 
Friswold,  who  Is  also  a  party;  that  R;  M. 
Ranlcln,  T.  M.  Ranlcin,  George  Rankin,  Earl 
Rankin,  Minnie  Goodman,  Gora  Joel,  "William 
Morrison,'  Lawrence  Morrison,  and  Euphemia 
Krohn  claim  to  be  the  owners  of  said' real 
jMtate;  that  none  of  the  defendants  Is  en- 
titled to  said  real  estate,  or  to  any  interest 
therein,  but  that  the  same  h^»  escheated  to 
the  state,  and  the  right  of  possession  and  own- 
ership thereof  Is  in  the  state;  that  John 
Morrison  at  the  time  ot  hia  death  was  also 
the  owner  of  a  large  amonnt  of  personal 
property,  Consisting  of  horses,  cattle,  notes, 
and  accounts,  aggregating  in  value  $20,000; 
that  OB  February  3,  1905,  P.  A.  McDonald 
was  appointed  administrator  by  the  county 
Court'  of  Union  county,  and  that  he  thereafter 
(luall&ed,  took  possession  of  all  the  assets 
and  property  of  the  estate,  and  administered 
upon  the  same  In  the  usual  course  of  busi- 
ness, collecting  and  converting  into  money 
all.pf  the  .personal,  property,  and  paying  all 
claims  and  .demands-  against  the  estate,  to- 
gether wUh  the  cp9ts  and.  expenses  9f  admin- 
istration thereof,  and. that  the  estate,  so'  far 
kk  the  administration  thereof  is  concerned.  Is 
tinallf  and  fully  settled,  and  nothing  remains 
to  be. done  except  to  determlae  to  whom,  If  any 
persons,  the  pr<H)erty  op  said  deeeas^  shaW 
descend ;  that  McDonald,,  on  January  22, 
1907,  filed  in  the  county  court  his  final  aci 
poitnt,  showing  that  he  hadioH  luuid  for  dis- 
tribution the  <smn'  of,  f u;jBeS.62 ;  that  he,  as 
administrator,^  bad  in  his .  possession  that 
amount  of  money  for  said  estate ;  that  Jolia 
MqjTi^on,  left  no  heirs,  chiUlren,  widow,  6t 
known  kindred  capable  of  inheriting  the  said 
money ;  that  the  parties  above  named  claim 
to  be  the  owners  thereof,  hui'  that  none  of 
them  is  entitled  to  the,  same,  or,  to  any  por- 
tion thereof ;  and  that  the  whole  thereof  has 
escheated  to  the  state. 

Separate  demurrers  were  intenwsed'to  the 
amended  infomiatioa;  Minnie  Goodman  and 
Cora  Joel  joining  iii  one.  and  all  the  other 
pftiCles,  excepting' P.  A.  McDonald,  adminis- 
trator, and  John  Frlaviiyli,-  >)lniTig  in  anoth> 
er,  and'the:two  laitter  In  a  third.  All  «f  the 
demurrers  allege.  (1) -want.  :of  JpElSdictioa  of 
Hw  persons  and  of  the  stjbject-matter ;  (2) 
several  causes  of  suit  Improiicrly  united';  and 


aSf  want  of  fftets/'  tn*  lidAltion'  thereto  the 
demurrer  on  the  part  of  McDonald,  adminis- 
trator, and'Fri£wol(l  alleges  want  of  Jurisdic- 
tion of  the  court  to  try  the  question  of  heir- 
shio  to  the  personalty.  These  demurrers  hav- 
ing been  overruled,  the  respective  parties 
filed  three  separate  answers.  Joining  in  the 
same  relations  In  which  they  demurred. 
That  of  William  Morrison,  Lawrence  Morri- 
son, and  Euphemia  Krohn  admits  that  at  the 
time  of  the  death  of  John  Morrison  he  was 
the  owner  of  the  real  pr(%)erty  described  In 
the  information,  and  that  they  claim  to  own 
an  undivided  three-fourths  Interest  therein, 
and  that  T.  M.  Rankin,  Earl  Rankin,  Geo. 
Rankin,  R.  M.  Rankin,  Minnie  Goodman,  and 
Cora  Joel  are  the  owners  of  the  remaining 
one-fourth,  and. that  all  of  them  are  In  the 
possession,  and  entitled  to  the  iKtssessIon,  as 
heirs  at  law  of  John  Morrison,  deceased. 
Then  the  answer  denies  all  oth&r  averments 
of  the  information.  The  separate  answer  of 
fhe  last-named  parties  claiming  to  own  the 
remaining  oner^onrth  is  to  the  same  effect 
P.  A.  McDonald  answered  separately,  admit- 
ting tlie  death  of  John  Morrison,  and  the  lat- 
ter's  ownership,  at  the  time  of  his  demise,  ot 
the  property,  snbstantlally  as  alleged  In  the 
information,  but  denying  that  he  (defendant) 
was  in  possession  of  any  of  the  real  property, 
admitting  that  he  was  appointed  administra- 
tor of  the  estate,  and  that  he  had  fnlly  ad- 
ministered thereon,  but  denying  that  he  had 
any  money  belonging  to  the  estate  in  his 
possession,  admitting  that  the  other  parties 
defendant,  not  Ineludtng  Frlswold,  claimed  to 
be  owners  of  the  property  as  averred,  and  es- 
pecially of  the  money  remaining  after  the 
payment  of.  the  debt^  of  the  deceased  and 
costs  and  etpenses  of  administration,  and 
alleging  that  the  same  was  distributed  and 
disbursed  by  the  cotmty  clerk  of  Union  coun- 
ty, upon  an  order  of  the  county  Judge,  to  the 
said  clainwjats-  As  an  aflSjraiatlve  defense  he 
avers  all  of  th^  material  facts  relating  to  his 
&pp6Intment '- and  qualification  as  adminis- 
trator, apd  itia  ^cUi  in  that  capacity  relating 
to-tbe<eoiDplftt«  administration  of  the  estate, 
including  his  discharge;  that  on  the  order 
dt  "the  eourity  court  fie  pkid  to  the  clerk  all 
of  the  residue  of  said  estate,  and  that  there- 
after' that  court  adjudged  and  decreed  that 
the-abofe-named  claimants  were  the  heirs  at 
law  of  the  decedent,  and  that  they  were  en- 
titled to  receive  the  same;  that  the  clerk 
paid  and.  distributed  the  same. to  such  claim- 
ants by  <order  of  the  county  conrt,  all  of 
which  it  Is  averred  occurred  long  before  the 
commencement  of  these  proceedings.  The 
reply  denies  the  material  averments  of  thla 
answer,  and  affirmatively  alleges  that  no 
notice  of  'final  settlement,  based  upon  the 
final  acconnt  filed  January  22, 1907,  was  pul>- 
lished  In  thfe  manner  prescribed  by  law,  for 
any -length  pt  time  In  any  newspaper  In  Un- 
ion county,  .although  there  are,  and  were  at 
the  time,  a  number  of  newspapers  published 
In  that 'county,  and  of  general  drculatiuu 
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tberein ;  ttnd  tbat-any  a^tloir  of  iti9  c«uiitr 
court,  as  set  forth  in  the.-auswer  of  P.  A.  Mo- 
Donald,  was  and  is  void,  because  tbat  court 
did  not  liave  jurlsdictlQa  to  make  an  order 
directing  the  di8tributJk>B  of  any  of  the  pro- 
ceeds of  said  estate,  uor  to  adjudicate,  settle, 
or  confirm  the  matters  and  tUugs  contained 
in  said  purported  flnal  settlement, 

Upon  tile  defendants'  request  a  Jury  was 
called  to  try-  tl>e  issues,  and  at  the  close  of 
the  state's  case  they  moved  for  a  nofisuiti 
which  was  denied,  but  before  the  cause  was 
submitted,  the  state  dismissed  as  to  McDon- 
aid  and  Frlswold.  A  general  vecdlct  in  favor 
of  the  state  was  returned,  upon  which  a 
Judgment  was  entered  escheating  both  the 
real  and  personal  property,  and  declaring  the 
title  thereto  vested  in  the  state,  from  which 
Judgment  the  remaining  defendants  have  ap- 
pealed. 

Tamef  Oliver  and  C.  H.  Finn,  for  appel- 
lants. F.  S.  Ivanhoe,  Dlst.  Atty.,  and  Chas. 
B.  Cochran  (Cochran  &  Cochran,  «n  the 
lirlkf),  foK  the  State. 

SLATBH,  3.  (after  stating  the  facta  aa 
above).  This  is  a  bpeolal  proceeding  In  which 
general  power  over  the  subject-matter  1b  vest- 
ed by  statute  In  the  drcnit  court  The  man- 
mer  of  proceeding,  and  the  facts  necemary 
to  be  set  forth  in  the  information  required 
to  be  filed,  are  specifically  set  forth  in  the 
atatnte,  and  they  must  be  substantially  com- 
piled with  before  there  can  be  a  valid  adjndlr 
eatlon.  Wallahan  ▼.  IngersoU,  117  lU.  123, 
7  K.  B.  519.  We  think  this  has  been  done 
In  this  case,  and  that  Jorladiction  was  ac 
quired,  at  least  so  far  as  the  teal  property 
la  concerned.  It  will  be  obserred  that  sep- 
arate averments  ware  made  in  flie  informar 
tloa  reepeetlng  the  title,  ownership,  and  poe- 
eeaslen  of  the  real  property  on  tba  one/haiad, 
ae  dlatlngnlshed  from  the  personalty  on  the 
oth0r.>  We  presume  this  occurred  because  it 
was  mppoeed  that  the  possession  was  Is  dif- 
ferent parties.  We  are  not  able  to  discover 
any  ether  reason  for  sneh  method  of  ptead- 
Inc;  but;  because  of  that  drcnmstance,  the 
claimants,  or  defendants,  bare  dtallanged  the 
pleading  for  misjoinder  of  two  alleged  jsepsi- 
rate  causes  of  action — one  to  recover  real, 
and  the  other  to  recover  personal,  paroperty 
in  violation  of  section  94,  B.  t^  C.  Comp. 
Tbat  section,  however,  is  one  of  the  ceneraJ 
rules  of  pleading,  and  has  no  application  to 
tbis  proceeding  authorised  by  special  statute: 
0319  act  of  February  19,  1908  <I<awB  1908,  p. 
127),  contemplates  the  beginning  of  but  one 
prooeeding  to  establish  by  Judicial  procedure 
tbat  all  of  the  property  of  an  estate  has  e»- 
-cbeated.  and  it  is  not  an  action  to  recover  the 
4M6sesdon  thereof.  Section  4;  of  the  aft 
reads:  "At  any  time  after  the  death  of  such 
person,  and  whenever  the  OovemDc  is  in- 
formed, .  or  has  -  reason  to  believe,  that  any 
#uch  property  (real,,  personal,  or  mixed)  ,ha8 
escheated  to  the  state,  he  shall  diseot  thordis- 
iltict  attorpeyqf  Jb«  inAlqtai  dtotrict.ln  vt^Mb 


such  property  amy  be,  to  file  an  lufonuatioQ'.'. 
-r-aettJug  forth  the  facts.  Upon  the  filiog:Of 
such  Information  process  Is  to  issue  reauififlff 
all  persons  latecested  la  the  estate  to;  appean 
and  show  cause,  if  any  they  have,  why  tbe 
title  should  not' vest  in  this  state.  By  sec 
tlon  7,  at  any  time  before  the  time  for  fl«i 
swerlng  expires,  all  persons  named  in  the  lo» 
formation' may  attiiear  and  answer,  and  may 
traverse  or  de«y  the  facts  stated  in  the-.Uh 
formation,  the  title  of  the  state  to  laadsi 
teeementa,  and  other  property  therein  m«>r^ 
tioned,  So  .that  H  plainly  appears  from  the 
I»:oTlBlons  of  the  act  tbat  separate  informa- 
tiops  are  not  to  be  filed  because  difTereot 
parties  may  have  possession  of  several  parts 
of  the  estate,  or  because  the  title  to  both  per- 
sonal and  real  property  may  be  involved. ;  la 
some  Jurlsdlcttons  each  trsiverse  ef  the  >inr 
formation  constitutes  a  separate  case  (la. re 
Malontfs  Bstate,  21  S.  €.  4B5'453>;  aad,  if 
the  issues  are  so '  divergent  as  tft  reqidre  BeR< 
arate  trlals»  It  may  be:  that  a  severaDtoe  nwy 
rightfully  be  bad  hy  any  of  the  defepdants 
upon  making  proper  and  timely  a]K>Uoattao 
therefor ;  but  in  tbis  case,  so  far  aa  the  rec- 
ord discloses,  all  of  the  claimants,  <Hr  defend- 
ants, proceeded  to 'a  Joint  trial  without  ob- 
}eotlon,  «nd  they  are  net  now  in  a  position 
to  complain  of  that  This  disposes  of  all  of 
the  objections  mlaed  by  the  several  deuurr 
rers,  excepting  the  special  averment  made 
by  McDonald  that  tbe  court  had  no  .Jurisdio- 
tlon  to  adjudicate  the  title  as  to  Ctie  persour 
alty. 

The  ConstitutkB  of  this  state  deelansc 
'•The  county  court  sbaU  have  the  Juriadio- 
tlon  pertaining  .to  probate ,  courts,  *  *  * 
and- such  otber  pewers  and  datles  «  •  • 
as  may  be  prescribed  by  law."  -  iirtlole  7,  • 
J2.  Whatever  Is  slgbtfuUy  iacloded  in  JuriSr 
dlcdon  pertainiftg  to  probate  matters  tagsant- 
ed  .absolntelyv<  and  the  Leglalatare  is  power- 
less to  taike  it  avrayand  transfM  it  to.  some 
other  court  In  detemnlnlng  w4tat  lsjarl»> 
diction  pertalidng  to  pnbate  courts  under  {the 
eonstitutionit  1m  oMessary  to  consider-,  what 
JuriadiotloA  ysobate  courts  bad  at  -the  tlnw 
4he  Coofltitntttnv  wan  framed  and  adopted,  as 
itis  prenmed  thephrsse  'fpertaiutng  toi>i»- 
bate  coQcts!'  >wa8  used  in.  that  tpstrumeatla 
the  sense  in  which  it  was  accepted  in  Oiegon 
nt  that  time.  Adams  v.  liewis,^  6aipyv  229, 
1  Fed.  OaB.132.  It  can  hardly  be  qoestioned 
that  at  aad'  Immediately  prior  to  the.  aiapr 
tlon  of  that  loabrumeDt  probate  oou^^in-the 
then  territory  eC,. Oregon,  upon  ftud  settle- 
aient  of  an  estate,  proceeded' to. dlstribute-.the 
residue  of  tbe  pevsonal  taopottj:  qf  the  estate. 
If  any;  aaoMag.theLpersoits  who  viereiby.  law 
entlUed  (St  1855,  p.  873,  i  9),  audi  this  inoe» 
sarUy  innolwd  a  judicial  determii|iirtioo  .of 
(heirship,  or  wbo  -were  entitled  to  tbo  person- 
alty.   •  ••,..,-.• 

Soon  after  tbe-adoption  of  th,e  Constitution 
the  LegUdature  made  the  Jurisdiction,  of  the 
county  icqurt  exclusive  over,  the  dlstributloqi 
9X  .tbe  .e%Me#  Qf  .luibrvtajei  .aionpg  Um  hetriP 
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or  otber  persons  entitled  thereto.  Section 
$11,  subd.  4;  section  1220,  B.  &  C.  Comp. 
This  continued  to  be  the  unquestioned  state 
of  the  law  respecting  Jurisdiction  of  county 
courts  nntil  the  enactment  of  the  statute  of 
1903  respecting  proceedings  in  escheat  cases, 
under  which  this  proceeding  was  brought. 
By  section  5  thereof  "After  an  information 
to  escheat  an  estate  has  been  filed  In  a  cir- 
cuit court  of  the  state,  and  a  summons  has 
been  Issued  and  served  upon  the  person  or 
occupant  in  possession  of  said  estate,  as  re- 
quired in  this  act,  and  after  making  the  order 
above  provided  for,  the  county  court  shall 
be  ousted  of  Jurisdiction'  to  determine  the 
question  of  heirship  or  right  of  claimants  to 
said  estate,  except  as  to  claims  of  creditors 
and  Its  Jurisdiction  shall  only  continue  for 
the  purpose  of  determining  the  claims  and 
demands  of  creditors,  as  hereinafter  provid- 
ed, and  to  c<dlect  debts  and  deaaands  due  the 
decedent  at  the  time  of  his  death  and  to 
otherwise  settle  and  clofte  the  estate."  X«wa 
1903,  p.  138.  Here  Is  an  attempt  to  take  from 
the  county  court  a  part  of  its  previously 
well-recognieed  Jurisdiction  over  the  person- 
alty of  an  estate,  and  to  Invest  the  same 
Jurisdiction  exclusively  In  the  circuit  comt, 
and  the  qoestion  aecessarily  arises  wheth- 
er it  Is  within  the  power  of  the  Legisla- 
ture so  tft  do.  This  qaesdon-  was  mooted 
in  the  case  of  State  t.  O'Day;  41  Or.  405,  69 
Pac.  542,  but  as  this  court  then  tonstrued  the 
escheat  law\  it  did  not  under ta Ice  to  inter- 
fere in  any  way  with  the  Jurisdiction  of  the 
ooonty  court  In  jMrobAte  matters,  and  hence 
It  was  thought  lmhia1»rtal  to  consider  vrfaeth- 
er  the  Legislature  coold  constitutionally  de- 
prive It  of  sndi  Jorlsdletloa  Dlseusslng  the 
State  of  the  eseheat  law  at  that  time,  Mr. 
Justice  Bean,  at  page  503  of  41  Or.,  page  345 
of  69  Pac.,  of  the  opinion,  says:  ''It  nowhere 
provides  that  the  filing  of  an  Information  in 
the  circuit  court  to  escheat  personal  property 
of  the  decedent  will  oust  the  county  court  of 
•  previously  acquirM  Jurisdiction  to  settle 
the  estate  of  the  deceased,  or  vest  in  the  clr 
eult  court  the  right  to  detenolne  questions 
which  by 'law  belong  ekdusively  to  the  coun- 
ty courts."  This,  however, .  has  since  been 
attempted  by  tfatt  act  now  under  considera- 
tion. 

The  powers,  of  a  county  court  in  this  state, 
M  to  probate  Jurisdiction,  are  not  created  by 
statute  (Ramp  v.  McDaniel,  12  Or.  108,  6 
Pac.  468),  but  originate  in  the  Constitution, 
where  Jurisdiction  pertalnlhr  to  probate  mat- 
ters Is  granted  absolutely.  "When  courts  de- 
rive their  powers  from  the  Constitution  of 
the  state  or  nation,  although  in  general  terms 
leaving  It  to  the  Legislature  to  prescribe  the 
form  of  procedure  and  roles  governing  them, 
if  there  be  no  restriction  OU'  ttie  powers  so 
conferred,  the  Legislature  may  by  statute 
enlarge  them,  and  establish  other  courts  of 
concurrent  Jurisdiction  with  the  one  created 
by  the  fundamental  law,  provided  the  con- 
■tttatlonal  powers  of  the  latter  are  not  mo- 


lested or  Interfered  with."  Brown  on  Juris- 
diction <2d  Ed.)  {  18.  While  it  may  be  that 
Jurisdiction  conferred  by  the  Constitution 
upon  county  courts  over  matters  pertaining 
to  probate  courts  is  not  an  exclusive  Juris- 
diction, yet  it  is  quite  certain  that  such  Ju- 
risdiction is  conferred,  and  that  It  includes 
the  distribution  of  the  personalty  among  the 
heirs  or  other  persons  entitled  thereto.  We 
are  of  the  opinion,  therefore,  that  the  Legisla- 
ture does  not  possess  the  power  to  deprive 
the  county  court  of  its  primary  and  funda- 
mental Jurisdiction  to  determine  the  heirship 
as  to  personalty  and  make  distribution  of  the 
estate  of  a  decedent,  and  Its  attempt  to  do 
so  is  unconstltutionaL  For  this  reason,  un- 
der the  facts  of  this  case,  the  Judgment,  so 
far  as  it  affects  the  title  to  the  personalty  of 
this  estate.  Is  void. 

The  Information  to  which  the  demurrer 
of  P.  A.  McDonald  was  directed  alleges  his 
appointment. and  qnaliflcation  as  administra- 
tor ;  that  he  took  posaesaion  of  the  property 
of  the  estate ;  converted  it  into  moaey ;  has 
fully  administered  upon  the  estate ;  has  filed 
his  final  account ;  and  -has  a  residue  of  |1S,- 
668.62  in  his  handa  Bat  it  also  alleges  that 
the.'ottaw  defendants  here  are  claiming  to 
own  the  same.  It  must  be  assumed,  as  ap- 
peals-to- be  the  fact,  that  tb^  made  their 
claims  in  the  county  court  in  the  usual  course 
of  adminlstratlan  of  this  estate,  and  hence 
that  court  had  acquired  jurisdiction  of  tlie 
subject-matter  of  the  personalty,  and  of  the 
parties  <4ftimlAg  the  same,  prior  to  the  fil- 
ing of  the  information  in  the  circuit  court; 
and  it  has  the  exclusive  iKiwer,  if  it  has  not 
docie  SO'  in  a  legal  maimer,  to  adjudicate  the 
vnHdityof  ttielr  claim.  .Not  uiitll  the  pro- 
hate  ooart  has  completed  the  administration, 
and  adjudged  that  there  Is  no  lawfsl  claim- 
ant, 'caa  the  drcnlt  cofmrt'  assume  Jnrisdie- 
tion^over  the  personalty.  This,  howevor,  does 
not  afledt  the  Jurisdiction  of  the  circnlt 
court' to  adjudicate  upon  the  devolatloB  -at 
the  title  to  realty,  which  the  action  of  the 
tonhty  court  cannot  effect  State  ▼.  O^Day, 
supra.  Because  the  state  dismissed  the  case 
as  t»  McDonald  before  It  was  submitted  to 
the  Jury,  it  might  be  said  that  this  question 
is  not  here,  but  nevertheless  a  Judgment  was 
entered  escheating  the  personalty,  and  for 
that  reason  the  same  question  Is  here,  al- 
thou^  raised  in  a  different  form  by  other 
defendants,  and  we  have  taken  the  first  and 
most'  convenient  opportunity  to  express  our 
views  upon  the  question  ot  Jurisdiction  ot 
that  branch  ot  the  case. 

Before  considering  any  other  assignmoits 
of  error  it  will  be  necessary  to  determine 
the  nature  of  such  proceedings,  as  to  wheth- 
er they  are  at  law  or  in  equity.  If  the  for- 
mer, we  will  be  confined  to  an  Inspection 
of  the  bill  of  exceptions,  but  if  the  latter,  the 
Whole  of  the  evidence  must  be  ooi»idered 
and  the  case  tried  de  novow  In  an  action 
against  the  state  to  recover  property  that 
t  had  DeMi  eeebeated,  litis  cosrt  held  that  such 
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proceeding  Is  at  law  (Venstermacher  v.  State, 
19  Or.  504,  507,  25  Pac.  142),  because  the  sub- 
ject-matter to  be  tried  Is  to  identify  the 
petitioners  as  beirs  of  tbe  intestate,  and  en- 
title them  to  recover  the  money  escheated. 
This  ruling  was  followed  In  Young  v.  State, 
36  Or.  417,  424,  59  Pac.  812,  60  Pac.  711,  47 
L.  R.  A.  548,  which  Is  a  case  of  the  same 
character.  The  present  case  is  to  escheat 
the  real  property  of  an  intestate,  but  the 
inquiry  Is  practically  the  same;  that  is,  to 
determine  whether  there  are  any  heirs,  and 
particularly  whether  the  defendants  are  the 
heirs.  The  case  of  State  r.  Simmons,  46  Or. 
159,  79  Pac.  498,  was  brought  to  escheat 
the  property  of  an  intestate.  It  was  tried  by 
the  court  without  a  Jury.  Findings  of  fact 
and  of  law  were  made  and  Judgment  render- 
ed thereon.  The  case  came  to  this  court  on 
the  claim  that  the  findings  were  not  suffi- 
cient to  support  the  Judgment  The  question 
now  under  consideration  was  not  suggested, 
but  the  court  treated  the  case  as  an  action 
at  law,  and  refused  to  modify  the  Judgment 
to  accord  with  what  was  claimed  to  be  the 
facts.  Section  7  of  the  act  (Laws  1903,  p. 
129)  gives  the  right  to  a  trial  by  Jury,  if 
requested  by  either  party,  and  makes  the  ver- 
dict rendered  conclusive  upon  the  court 
This,  we  think,  establishes  the  character  of 
the  proceeding  to  be  an  action  at  law. 
'  Error  is  claimed  because  of  the  refusal  of 
the  trial  court  to  suppress  the'  depositions 
of  John  Rltobi^  and  Mrs. 'Margaret  Shaw, 
because  of  certain  Alleged  Irregularities  oc- 
curring at  the  taking  of  them.  The  deter- 
mination Of  the  trial  court  was  necessarily 
based  upon  questions  of  f!act  evidenced  by 
affidavits  In  support  of  the  motions,  and 
counter  affidavits.  Unless  the  evidence  upon 
which  it  acted  has  in  some  way  l>een  made 
a  matter  of  record,  as  by  bill  of  exceptions, 
this  court  connot  consider  the  errors  as- 
signed. Farrell  ▼.  Oregon  Gold  Co.,  31  Or. 
46S,  48  Pac.  876;  'Sutton  ▼.  Clarke,  42  Or. 
525,  71  Pac.  794;  State  T.  Kline,  50  Or.  427, 
480,  83  Pac.  287;  Harvey  v.  Sinker,  86  Ind. 
341.  The  motions  and  affidavits  do  not  ap- 
pear in  the  record,  and  therefore  the  ques- 
tions presented  will  not  be  considered. 

An  exception  was  taken  to  the  reading  of 
the  depositions  of  Mrs.  Margaret  Sbaw  be- 
Cemae  it  wias  claimed  the  evidence  siri>iBltted 
did  not  show  that  she  was  too  inflrm  to  at- 
tHid  at  the  trial.  The  testimony  on  the  part 
of  the  state,  from  one  In  a  position  to  know 
the  facts,  is  that  she  was  somewhat  Inflnn 
In  body,  being  about  70  years  of  age,  and 
was  afflicted  with  ^  chronic  ailments,  which 
would  render  It  nnsafe  to  her  life  to  attend. 
There  Is  some  testimony  of  an  opposite  char- 
acter; bnt  it  is  based  on  casual  observation, 
and  not  on  a  sdentlflc  and  professional  ex- 
amination of  the  witness.  No  fixed  rule,  how- 
ever, can  be  laid  down  by  which  a  court 
can  regulate  Itself  on  these  occasions.  Their 
determlnatfon  must  often  depend-  on  the  par- 
ticHlar  dceumstajiQw  of  tbe  c&wo.  and  tiie 


wlude  matter  nnist  necessarily  be  left  to 
tbe  sound  discretion  of  the  trial  court  Parks 
V.  Dunkle,  3  Watts  &  S.  (Pa.)  291.  We  are 
unable  clearly  to  see  that  the  court  below 
ought  to  have  rejected  the  deposition,  and 
there  was  no  error  in  receiving  It 

We  come  now  to  the  consideration  of  tbe 
most  important  question  of  tbe  case ; .  that 
la,  the  comi>etency  and  materiality  of  the 
testimony.  Before  doing  so,  it  would  per- 
haps be  weU  to  state  the  attitude  of  the  par- 
ties. It  was  admitted  by  both  parties  that 
the  Intestate  was  born  in  the  town  of  Alva, 
Clackmaunanshtre,  Scotland,  and  that  James 
Morrison  was  his  father.  The  controversy 
is  as  to  who  was  his  mother.  On  the  part 
of  the  state  it  was  attempted  to  be  shown 
that  he  was  tbe  illegitimate  son  of  James 
Morrison  and  Cntherlae  France,  who  never 
intermarried,  and  that  tbe  latter  died  before 
the  intestate,  who  left  no-  direct  heirs,  while 
oiu  the  part  of  the  defendants  it  was  at- 
tempted to  be  shown  that  be  was  the  sou  o^ 
James  Morrison  and  Jeannette  Marshall, 
who,  after  the  birth  of  her  illegitimate  son, 
intermarried  with  James  Morrison  in  about 
the  year  1837,  at  Alva,  Scotland,  thereby, 
as  claimed  by  the  defendants,  to  all  tnteuta 
and  purposes  legitimatizing  the  issue  by  vir- 
tue of  our  statute  (section  5581,  B.  &  0.i 
Comp.);  that  tbe  defendants  Kuphemia 
Krohn,  .William  Mcurrison,  and  Lawrence 
Morrison,  and  Jeannette  Morrison,  who  aft-: 
erwards  married  William  Rankin,  but  is  nOw 
deceased)  and  la  represented  here  by  bee 
children,  are  the  sons  and  daughters  of  tbe 
said  Jamee  and~  Jeannette  Morrisoni-  bora 
in  lawful  wedlock,  brothers  and  -  sisters  of 
tbe  whole  Mood  to'  the  tntestate,  and  there- 
fore his  lawful  heirs. 

Objection  was  made  -to  the  testimony  oC 
Mrs.  Shaw  as  to  Its  CMnpetency  and  mS' 
teriallty,  for  the  reason  that  tlvere  was  un- 
dertaken to  be  shown  by  ber  tiie  pedigree 
of.  the  intestate,  John  Morrison,  without  first 
having  shown  that  tbe  witness  was  de  Jure 
related  to  John-  Morrison.  If  she  were  of- 
fered as  a  witness  to  give  evidence  of  the  dec- 
larations of  a  deceased  person  oat  of  the 
state,  who  is  related  to  a  family,  as  to  the 
pedigree  of  some  other  person  with  relation 
to  that  family,  before  such  declarations  could, 
be  admitted^  the  relationship  of  tbe  declarant 
to  the  family  must  be  shown  by  ottxer  evi- 
dence than  the  assertions  of  the  declarant 
Thompson  v.,  Woolf,  8  Or..  464;  Toung  v. 
State,  36  Or.  417,  59  Pac.  812,  60  Pac.  711.. 
47  L.  R.  A.  648.  The  substance  of  Mrs. 
Shaw's  testimony  Is  that  she  was  bom  in 
Alva,  Scotland,  on  April  21,  1837;  that  the 
place  where  she  lived  was  called  Oreen 
Square;  that  she  was  acquainted  with  John 
Morrison,  tbe  intestate,  and  had  known  him 
from  childhood;  that  he  lived  at  her  moth- 
er's house  In  Alva  until  he- left  for  America 
when  he  was  16  or  17  years  of  age;  that 
her  mother  raised  him  from  birth  to  boy- 
hood, and  until  be  left,  furaiehed  bim  witb 


Digitized  by 


Google 


m 


104  '•  PACIFIC  RBPORTB JL 


(Or. 


cl'ot^*Ing, '  ineflicine,  and'  tbe  'nanal'  fklbilly 
cares ;  that  Catherine  Prance  was  his  motb^ 
ei* ;  that  she  was  personally  acquainted  wltK 
MisB  3B>ance,  who  was  oneof  the  close  neigh- 
bors, and  llyed  across  the'  street ;  that  after 
the  birth  of  John  Moi-rison  shecaine  to  the 
home  of  witness'  mother  several  times ;  that 
she  hieard  Mlas  France  on  occasion^  ■  speak 
to  tbe  cfalM,  John  Morrison,  and  caK  him 
"her  boy,"  and  he  called  her  his  "ma,"  and 
would  sny  "that's  ma  come  to  see  me"  J  ttat 
witness'  mother  remarlted  that  "That,"  re- 
fbrrlng  tb  Catherine  Prance,  "was  Jiobn's 
mother  coming  to  see  him."  There  Is  in  tbe 
record,  however,  other  evidence  to  the  effect 
that  the  ntother  of  Mrs.  l^haWwas  Ann  Mor- 
rison, a'  sister  of  James  Morrison,  the  reput- 
ed father  of  the  intestate.  The  declarations 
under  consideration  are  not  those' of  Mrs. 
Shaw,  and  hence  their  competency  does  not 
flepedd  npon  her  relationship  to  the  IntcH- 
tate,  but  ap«n  that  of  the  declarants.  Site 
appears  as  the  witness,  and  speaks'  from 
personal  knowledge  of  the  declarations  of  the 
three  persons  nnuied,  and  it  is  to  them  our 
attention  mnst  be  directed.  The  declarations 
or  acts  of  the  intestate  tending  to  show  hiH 
own  megltlmacy  are  admissible  as  against 
those  claiming  under  hhn.  1  Taylor  on  Br. 
(8tb  Ed.)  $  0S7 ;  Abbott^i  Trial  Br.  8»;  Whar- 
ton's Ev.  {  203.  And  likewise  the  declara- 
tlOD  or  act  of  the  putative  mother  to  the  same 
purport  is  admissible  because  she  speaks 
from  her  4wn  knowledge,  and  not  from  hear- 
say. It  Is  tihbwn  by  competent'  testimony 
that '  AUfi  Morrison,  wltli  whom  Intestate 
iived  Hfittf  he  was  16  or  17  years  old.  Is  a 
sister  of  James '  Morrison,  the  admitted  fa- 
ther of  the  InteMate.  It  is  true  her  re- 
lationship to  the  Intestate  is  not  de  Jure,  but 
de  facto,  bat  there  is  a  de  Jure  relationsblp 
between  her  and  the  pntatlve  father,  and 
cotfpled'witb  that  is  the  fact  that  the  Intes- 
tate was  in  ftect  a  member  of  her  famAly  from 
his  birth  to  early  mitnhood.  While  nnd^ 
some  'authorities  the  d^lflratioas  of  one  so 
r^ated,  witbout  any  other  fact  of  personal 
association  being  added,  might  l>e;  Inadmis- 
sible, stni  with  this  latter  fa«t  shown,  we 
think,  Mr  the  rebsons  hereinafter' stated  in 
another  connection,  tliat  not  only  are  tira 
declarations  of  Ann  Morrison  as  to  the  par- 
entage of  John  Morrison  competent,  but  also 
the  direct  evidence  of  Mrs.  Shaw  to  the  same 
point 

There  was  offered  and  received,  <»ver  the 
objections  of  tbe  defendants  as  to  the  com- 
petfficy  and  materiality  thereof,  oval  and 
written  admissions  made  by  William  Mor- 
rison, oAe  of  the  defendants,  to  the  effect 
that  41ie  intestate  was  his  ili«gtttmate  half- 
brother;  that  tbe  tatter's  mother  was  a  wo- 
man in  Scotland  wbom  he  never  knew. 
These  admissions  wer^  made  at  the  city  of 
La  Orande,  Or.,  a"  short  time  before  the  or- 
igin of  this  cMitrarersy,  and  it  seems  frir- 
nisbed  the  flvst  clue  to  the  claim  now  mttde 
bf  tbe  staOk    It  appears  from  tte  tasUnaoBy 


<lffered«nd  re(?41v«d  that  the  defendants.  In 
a  friendly  suit  between  them,  had  secured  a 
decree  in  the  circuit  court  of  Union  county 
partitioning  these  lands  among  tbem,  and 
ordering  a  sale  thereof ;  that  a  sale  had  been 
bad,  but  tbe  purchaser,  desiring  to  lie  assured 
of  a  good  tl'tle'  before  making  payment,  em- 
ployed an  attorney  to  examine  the  record. 
The  latter  advised  bis  client  that  it  would 
be  necessary  to  have  some  proof  of  tbe  re- 
Ifttldnshlp  of  the  defendants  to  the  intestate 
on  which  their  daim  of  heirship  and  title 
was  based.  Wm.  Morrison  came  forward  to 
furnish  the  desired  Information,  and  disclos- 
ed the  facts  offered  in  evidence.  The  objec- 
tion is  upon  tbe  ground  that  it  was  not  sliowu 
that  the  declarant,  Wm.'  Morrison,  was  de 
Jure  related  to  tte  Intestate,  and  that  such 
proof  was  necessary  to  render  the  declara- 
tions adrtiissible.  This  would  seem  to  involve 
an  absurdity,  for  be  claims  a  share  of  tbe 
estate  because  be  is  a  full  brother  of  the 
Intestate,  but  tbe  state  disputes  this  asser- 
tion, and  it  is  contended  by  the  defendants 
that,  before  Ids  declarations  as  to  the  pedi- 
gree can  be  received,  the  state  must  prove 
the  defendants'  case.  The  declarations  were 
certainly  competent  against  the  declarant 
himself  as  admissions  against  his  interest, 
and  this  seems  to  have  been  Impliedly  con- 
ceded ;  for,  after  having  been  received  as 
against  all  tbe  parties,  a  special  instruction 
was  requested  by  tbe  other  defendants,  lim- 
iting the  effect  thereof  to  the  defendant  Wm. 
Morrison.  This,  however,  was  denied.  It 
Is  possible  that  this  testimony  might  be  com- 
petent against  all  of  the  defendants,  as  ar- 
gued by  counsel  for  the  state,  on  the  ground 
of  admissions  against  their  interest;  that 
they  were  Migaged  In  a  common  scheme  to 
acquire  title  to  :tbi8  property,  and  when  Wm. 
Morrison  made  <theae  declarations  he  was 
acting  in.  their  interest  end  as  their  agent, 
but  we  are  of  the  opinion  that  they  aie  ad- 
missible upon  the  general  principle  of  tbe 
declavatipus  of  a  member  of  a  family  as  to 
pedigree,  and  we  prefer  to  pot  it  upon  that 
groM^d.  .The  declaration,  act  or  adsolasloa 
of  a  member  of  a  family  who  is  deceased, 
or  out  of  the  state,  is  admissible  as  evidence 
of  common  reputation  in  cases  wltere,  on 
questions  of  pedigree,  such  reputation  is  ad- 
missible.   B.  &  C.  Comp.  i  700. 

It  ia  an  admitted  fact  in  this  case  Oiat  at 
the  time  of  tbe  trial,  tbe  declarant  Wllllnm 
Morrison,  was  in  the  state  of  Ohio,  where  be 
resided.  The  blood  relation  usually  thoogbt 
of  in  coniiecti<n>  with  ttie  rule  is  that  between 
tbe  declarant  and  tbe  person  whose  pedi- 
gree is  in  question,  yet  this  is  not  always 
essential.  "So,  it  seems,"  says  Mr.  Elliott 
in  his  woric  on  Bvidenoe,  at  volume  1,  p. 
470,  "that  It  i>  sufficient  U  the  declarant  te 
related 'to  tbe  family  with  which  the  person 
in  questtoa  saefca  to  connect  taUnadf."  Tlie 
rigid  adberenoe  to  the  rule  that  the  declar- 
ant iliuat  tma  a*mb«r<«C>tke  faoUy  M  the 
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peraoD  whose  pedigree  is  to  qoeptloiv  and 
that  the  relationship  must  b.e  de  jure^  baa 
led  t»  the  ruling  that  where  the  two  were 
only  related  through  the  reputed  fatbo:,  the 
declaration  was  not  competeub  This  prin- 
ciple was  enunciated  in  Crispin  t.  Doglioni, 
3  Sw.  ft  Tr.  44,  decided  in  1863,  and  In  Bam- 
foid  V.  Barton,  2  Hoo.  ft  R.  28,  and  in  this 
country  In  Northrop  y.  Hale,  76  Me.  306, 
48  Am.  Rep.  615;  Flora  t.  Anderson  (C.  O.) 
73  Fed.  217,  234.  But  it  seems  the  prin- 
ciple has  been  disaiKtroved .  in  Bhigland  in 
Mmray  t.  Mllnec,  L.  R.  12  Oh.  D.  849.  In 
Bampm  y.  Bamum,  42  Md.  251,  304,  the 
dedarations  of  the  mother  «f  R.as  to  the 
Bonmarrlage  of  R.  and  O.  and  the  lUeglti- 
macy  of  their:  child,  J.,  were  admitted ;  and 
in  Beaton's  Estate,  185  Cal.  885,  67  Pac  321, 
when  there  was  a  claim  of  inheritance  as 
the  illegitimate  child  of  H.,  the  declarations 
of  H.,  in  whose-  family  the  claimant  lived, 
were  admissible  under  a  (statute  identical 
with  the  statute  of  this  state  above  quoted. 
It  is  stated  in  2  Wigmore  on  Bv.  at  {  1482, 
that:  "It  has  been  ruled  in  England  that 
wber*  the  relationship  claimed  and  to  be 
testlfled  to  is  that  of  an  Illegitimate  child, 
tlie  father's  relations  are  not  gualifled  de- 
clarants, because  (apparently)  the  claimant 
is  legally  not  of  the  declarant's  family.  But 
this  seems  a  mere  juggling  with  legal  rules. 
The  question  is.  Was  the  declarant  in  such 
B  position  as  to  be  llliely  to  know  something 
of  this  alleged  fact  of  family  history  7  Wheth- 
er the  illegitimate  child  is  or  is  not  a  law- 
ful heir  according  to  the  roles  of  the  sub- 
stantive law  about  succession  is  quite  be- 
side, the  point  in  determining  the  evidential 
question  of  the  dectarant's  probable  informa- 
tion. The  principle'  of  the  miing  has  been 
disapproved  In  Ihigland,  and  ought  not  to 
be  followed  in  .this  country.  It  seems  never 
to  have  been  doubted  that  the  dectaratiODS 
Of  the  parents  themselves,  or  the  repute  in 
the  houB^old  where  the  child: lived,  as'to 
a  child's  legitimacy  or,  illegitimacy  are  re- 
ceivable, although  it  is  obvious  that  iit>on  the 
false  theovy  of  Orlspiii  v.  DogUoni  the  fa- 
ther's declarations  ~of  Illegitimacy  would  be 
InadntlsslUle.  There  is  a  danger  ot  being 
too  nice  in  the  logical  application  of  the  tubr 
stantive  law  of  relationship  to  the  present 
testimonlRl  rule,  which  rests  rather  upon  the 
moral  probabilities  of  truthworthintiss  Inthe 
declarant."  The  record  in  this  case  shows 
that  the  Intestate  not  oidy  resided  in  the 
family  of  Ann  Morrison  at  Alva,  Scotland^ 
until  he  was  16  or  17  years  old,  but  also 
that  after'  be  came  to  this  country,  lie  re- 
sided for  a  number  of  years  in  the  f&'mlly 
of  his  father,  James  Morrison.  Now,  if  the 
evidence  of  one  of  the  defendants,  Mrs. 
Krohn,  who  is  a  legitimate  child  of  James 
and  Jeannette  Morrison,  is  admissible  to 
establish  the  parentage  of  John  Morrison, 
'and  to  give  the  acts  and  declarations  of  Mrs. 
Jeannette  Marshall  Morrison  towards  the  In- 
testate while  be  was  a  member  ot  her-fam- 


Uy>  fron^  whMt  the  inference  jn{gfat!b« 'drawn 
that  she  aclinowledged  him  to  be  her  son, 
and  if  the  declarations  of  James  Morrison, 
the  father,  in  his  letters  to  the  intestate,  ad- 
dressing him  as  his  son,,  which  prima- fade 
would  mean  his  Intimate  son,  are  also  ad- 
missible, then  we  see  no  valid  reason  against 
the  adpilflslbiUty  vt  the  dedarations  or  ad- 
missions of  anottier  memb^  of  the  same  fam- 
ily claiming  to  bear  the  same  relationship 
to  the  Intestate,  but  tending  to  negative  the 
claim  of  legitimacy.  There  is  no  reason,  at 
least  In  such  near  putative  relationships,  why 
the  negative  of  the  fact  of  relationship, 
or  the  degree  of  relationship,  should  not  be 
as  much  a  part  of  the  family  history  as  the 
affirmative  of  such  propoBlti<m.  Oillett  on 
Indirect  and  Collateral  Evidence,.  196.  W« 
conclude  that  there  -was  no  error  In  receiv- 
ing the  testimony. 

We  are  unable,  however,  to  find  any  prln- 
dple  of  law  upon  which  to  base  the  admla- 
Bion  ot  that  part  of  the  evidence  of  John 
Ritchie,  where  he  deposed  tiiat  OatheriBA 
France  was  the  mother  of  the  intestate.  It 
Is  not  shown,  nor  is  it  claimed,  that  he  t>eara 
any  relationship  to  either  branch  of  the  In- 
testate's family,  but  he  stands  in  the  atti- 
tude of  a  neighbor,  having  known  from  his 
earliest  recollection  both  families  of  the  im- 
testate's  putative  relations.  He  assumes^ 
however,  to  speak  from  common  knowledge 
of  the  neighborhood!  Gommon  reputation, 
or  what  the  neighbors  thought  or  said  upon 
the  subject  of  the  parentage  of  the'  person 
wbose  pedigree  is  In  Hsprxte,  is  not  admis- 
sible. Johnson  v.  Lawson,  2  Bing.  86;  De 
Haven  ■?.  De  Haven,  77  ind.  286;  22  A.  ft 
B.  Bncy.  '060.  The  testimony  of  witnesses 
who  are  not  connected  with  the  family,  know 
nothing  personalty  of'  the  facts  of  which  they 
speak,  and  have  not  >  derived  their  infoima* 
tion  from  such  persons  as '  had  cotmeetion 
with  the  family,  but  can  state  only,  loos* 
hearsay  f rotn  '  unknown  sources,  is  not  s«f>- 
ftdent  to  go  to  the  jury.  Abbott* a  Trial  Bv^ 
94.  To  render  the  <  ervidencei  competent  it 
must  appear  that  the  declarast,  or  soHtce  of 
the  witness'  Information,  was  a  member  of 
the'  family,  or  related  to  the  family,  'i^hose 
history  the  fact  concerns,  and  was  deceased 
or  out  of  the  state.  The  witness  must  name 
the  source  of  his  information,  and  show  af- 
ttrmatlvdy  that  it  was  a  relative  or  conneo- 
tion.  Abbott,  Trial  Bv.  91.  Rltdile  says 
he  never  heard  the  members  of .  Catherine 
France's  family  refer  to  the  relationship  of 
John  Morrison  to  b^r,  trat  that  he  knew  that 
the  Frances  were  displeased  at  the  birth  of 
the  child  (but  he  doto  not  say  how  he  knew), 
and  -tiiat  after  the  child'  was  handed  over  to 
the  Morrisons  the  family  of  Miss  France  did 
not,  so  far  as  witness  remembers,  acknowl- 
edge him  in  any  way.  We  are  of  the  opin- 
ion that  this  is  not  sufficient  to  render  hia 
evidence  competent  on  the  particular  matter 
mentioned,  but  as  to  the  remainder  of  his 
testtmony  we  tUitk  tbat  It  was  pn^r  to  t» 
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ceire  It  because  he  testified  from  personal 
knowledge.  For  the  same  reason  the  testi- 
mony of  declarations,  said  to  hare  been  made 
by  P.  A.  McDonald,  to  the  effect  that  there 
was  an  existing  tradition  in  the  Morrison 
family  as  to  the  relationship  of  the  intestate 
to  the  family  was  not  admissible. 

There  was  competent  evidence  that  Cath- 
erine France,  some  years  after  the  birth  of 
the  intestate,  married  a  man  by  the  name  of 
Lockbart,  at  Alva,  Scotland,  and  afterwards 
removed  with  her  husband  to  the  province  or 
dominion  of  New  Zealand.  There  was  then 
offered  by  the  state,  and  received  over  the 
objection  of  the  defendants  as  to  Its  compe- 
tency, 18  printed  pages,  bound  or  tied  togeth- 
er by  a  linen  thread  In  book  or  pamphlet 
form,  as  a  complete  statute  of  the  dominion 
of  New  Zealand  relating  to  the  registration 
of  births  and  deaths  in  that  dominion.  The 
purpose  of  the  offer  was  to  lay  a  basis  for  the 
Introduction  of  a  copy  of  the  register  of 
deaths,  showing  the  fact  and  date  of  the 
death  of  one  Catherine  Lockbart,  and  other 
facts  there  recorded  relating  to  such  decedent. 
The  substance  of  the  objection  is  that  (1) 
it  does  not  purport  to  be  an  authorized  offi- 
cial publication,  but  on  the  contrary,  appears 
to  be  a  private  publication;  and  (2)  that  it 
Is  not  a  book  purporting  to  contain  the  stat- 
ntes  or  code  of  laws  of  that  dominion  within 
the  meaning  of  section  737,  B.  &  C.  Comp., 
and  Is  but  a  fragment  of  the  law.  There  is 
no  merit  In  either  of  these  contentions. 
There  appears  printed  upon  the  last  page,  at 
the  conclusion  of  the  subject-matter  of  the 
statute,  the  words  "Wellington,  New  Zea- 
land; Printed  under  the  authority  of  the 
New  Zealand  Government;  by  George  Dids- 
bury.  Government  Printer."  This  creates  a 
prima  facie  presumption  that  it  was  printed 
and  published  by  public  authority.  B.  ft  C 
Comp.  (  788,  Bubd.  36.  This,  we  think.  Is 
not  overcome  by  the  following,  which  is  print- 
ed at  the  foot  of  the  first  page :  "Supplement 
to  the  New  Zealand  Gazette,  No.  57,  of  the 
14th  October,  1875" — because  that  paper  may 
have  been,  and  probably  was,  an  official  publi- 
cation,, and  that  language  does  not  negative 
the  prima  facie  case  that  the  document  was 
printed  or  published  by  the  public  printer,  aa 
it  purports  to  have  been.  Then,  too,  the  evi- 
dence shows  that  the  print  offered  was  In 
fact  procured  by  mail  from  George  Didshury, 
whose  name  Is  imprinted  thereon  as  govern- 
ment printer,  and  that  would  seem  to  remove 
any  doubt  on  that  question.  This  authentica- 
tion is  aufliclent  niider  the  statute  to  entitle 
the  pamphlet  to  be  received  lu  evidence. 
State  V.  Savage.  3C  Or.  191,  213,  214^  60  Pac; 
610,  61  Pac.  112a  Upon  the  other  objection 
that  the  instrument  offered  is  not  a  book 
within  the  meaning  of  section  737,  B.  &  C 
Comp.,  but  is  a  fragment  of  the  law,  we  find 
direct  authority  in  that  section  for  the  admis- 
sion of  the  document.  If  it  purports  upon  its 
face  to  be  in  fact  a  complete  law,  for  that 
aectiou  autborhses  the  admiasioa  as  evidence 


6f  a  book  parportlng  to  contain  not  only  "the 
statutes  or  code,"  but  also  "other  written  law," 
of  a  foreign  country.  The  first  page  of  the 
pamphlet  has  printed  upon  It  the  name  of 
the  country,  the  coat  of  arms  of  Great  Brit- 
ain, the  year  of  the  reign  of  Qneen  Victoria 
In  which  the  act  was  passed,  and  a  complete 
analysis  or  index  of  the  contents.  The  fol- 
lowing pages  purport  to  contain  the  full  text 
of  an  act  of  that  dominion,  giving  the  full 
title  thereof,  passed  October  12,  1875,  and 
containing  51  sections,  with  schedules  of 
forms  attached  for  the  use  of  the  registrar. 
When  we  consider  that  It  has  become  an  es- 
tablished custom  of  all  modem  governments 
to  cause  to  be  published  under  public  au- 
thority, in  pamphlet  or  book  form,  special  de- 
partments of  the  law,  such  as  school  laws, 
road  laws,  election  laws,  etc.,  for  the  use  and 
special  informaftlon  of  the  public  generally, 
we  see  no  reason  why  a  court  should  hesi- 
tate to  receive  this  document  as  evidence  of 
a  complete  law  upon  the  particular  subject 
covered  by  the  title  of  the  act 

Objection  was  made  to  the  admission  In 
evidence  of  a  copy  of  the  entries  on  the  reg- 
istration record  because  (1)  it  was  not  certi* 
fled  as  required  by  our  statute ;  and  (2)  was 
not  authenticated  as  required  by  our  statnte; 
and  (3)  because  the  statements  therein  con- 
cerning the  pedigree  of  Catherine  liOCkhart 
are  hearsay,  and  the  document  is  Incompe- 
tent to  prove  the  same.  The  material  part  of 
the  appended  certificate  Is  "that  the  above 
Is  a  true  copy  of  the  entry  of  tlie  death  of 
Catherine  Lockbart  In  the  records  of  my  of- 
fice." It  Is  contended  that  this  form  does 
not  meet  the  rsqairements  of  section  760  of 
ttte  statute,  which  is  ttiat  "Whenever  a  copy 
of  a  writing  is  certified  to  be  used  as  evi- 
dence, the  certificate  shall  state  that  the  copy 
has  been  oompared  by  the  certifying  ofllcer 
with  th*  original,  and  that  it  Is  a  correct 
transcript  therefrom,  and  of  the  whole  of 
such  original,  <nr  of  a  spedfled  part  thereof." 
The  record  of  whidi  proof  is  sought  to  be 
made  Is  a  foreign  official  document  of  the 
class  described  In  subdivision  8,  §  755,  B.  &  C 
Comp.  (Oreenleaf,  Bt.  g  470,  Jcmes  on  Ev.  I'M 
Kd.}  §  900;  »  A.  &  E.  Bncy.  Law  [ad  Ed.]  880). 
and  ^roof  may  be  made  thereof  by  "a  copy 
certified  by  the  legal  keeper  thereof,  together 
with  a  ceetificate  under  the  great  or  principal 
seal  of  the  country  or  sovereign  thereof,  that 
the  document  Is  a  ralU  and  subsisting  docu- 
stent  of  such  conmtry,  and  that  the  copy  is 
duly  certified  by  the  office?  having  the  l^al 
CBStody  of  the  original."  Sulidivlslon  8.  f 
756,  B.  ft  O.  Comp^  The  words  "duly  certi- 
fied," used  therein,  ntuet  mean  "certified  ac- 
cording to  law" ;  and  the  Judgment  of  a  for- 
eign sovereign  as  to  the  legality  of  the  act 
of  one  of  bis  subordinate  officers  who  liaa  the 
legal  custody  of  the  original  being  required 
to  be  stated,  it  cannot  be  presumed  that  his 
Judgment  is  to  be  measured  by  any  other 
law  than  that  of  the  place  of  record.  That 
is,  it. is  the. intent  of  the  statute  that  the 
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officer  having  tlie  legal  cnatody  Bbould  make 
his  certificate  according  to  the  law  of  the 
place  ot  record.  Section  760.  B.  &  C.  Comp., 
has  no  application  to  the  certificate  of  a  for- 
eign record  of  the  character  of  the  one  offer- 
ed in  evidence.  The  objection  to  the  suffi- 
ciency of  the  authentication  by  the  sovereign 
Is  tliat  his  certificate  does  not  expressly  de- 
clare in  the  words  of  the  statute  "that  the 
document  is  a  valid  and  subsisting  document 

.of  such  country."  But  it  does  declare  "that 
the  record  of  deaths,  from  which  the  copy  is 
taken  was  a  record  required  and  authorized 
by  law  to  be  made  at  the  time  and  prior  to 
the  death  of  the  deceased."  This  Is  a  sub- 
stantial compliance  with  the  statute,  and  we 
think  Is  sufficient  Some  criticism  has  been 
indulged  in  by  defendants'  counsel  directed  to 
the  abbreviated  character  of  the  signatures 
of  the  certifying  officers.  For  Instance,  In 
the  body  of  the  certificate  of  the  registrar- 
general  Is  the  recital  "I,  Edward  John  von 
Dadelszen,"  etc.,  but  the  subscription  Is  "TS. 

,  3.  V.  Dadelszen."  It  Is  certified,  however,  by 
the  sovereign,  or  governor,  that  it  is  the  true 
and  genuine  signature  of  the  person  named  in 
the  hody  of  the  certificate.  Again,  the  certifi- 
cate of  the  governor  recites,  "I,  the  under- 
signed William  Lee,  Baron  Plunket,"  eta,  but 
the  subscription  is  merely  '"Plunket";  the 
words  "Governor  of  the  Dominion  of  New 
Zealand"  having  been  written  thereunder  by 
another.  We  take  this  to  be  his  official  name, 
and  the  form  in  which  all  official  documents 
are  signed  by  that  dignitary,  and  we  hold  it 
to  be  sufficient  where  the  document  bears  the 
great  seal  of  the  country,  as  this  does.  It  is 
claimed  that  the  certificate  shows  that  the 
name  "Plunket"  was  Tvritten  by  another  and 
litferlor  officer  at  his  excellency's  conunand; 
bnt  ooonsd  are  evidently  .in  error,  for  the 
words  "By  his  Excellency's  Command,  John 
O.  Frledlay,  Aflniater  of  Internal  Affairs," 
appearing  upon  the  certificate  underneath  the 

.  Impression  of  the  great  seal,  refer  to  the 

.  afllxing  of  the  seal,  and  not  to  the  signing  of 
the  sovereign's  name. 

The  last  objection  made  to  the  admission 
of  the  document  goes  to  the  extent  to  which 
it  may  be  used  as  evidence ;  It  being  contend- 
ed that  it  is  limited  to  proof  of  the  fact  and 
time  of  the  death  of  the  person  named  tbere- 

.  in,  while  the  instrument  offered  purports  to 
Show  that  Catherine  Lockbart  was  71  years 
old ;  that  her  parents  were  Robert  and  Helen 
France;  the  former's  occupation  that  of 
blacksmith ;  that  decedent  was  bom  at  Alva, 
Clackmannanshire,  Scotland,  and  tliat  she 
had  been  in  New  Zealand  21  years;  that  at 
the  age  of  30  she  was.  married  to  William 
Lockhart  at  Glasgow,  Scotland,  and  that 
James  Lockhart,  her  son,  was  the  registrar's 
informant,  and  that  be  signed  the  register 
giving  his  occupation  and  place  of  residence. 
It  is  not  claimed  that  these  recitals,  if  com- 
petent, are  not  material,  for  they  serve  to 
identify  the  decedent  with  the  Catherine 
France  mentioned  and  described  in  the  depo- 
104P.-i!2 


Bltion  of  Ritchie  and  Mrs.  Shaw,  but  it  is 
clainied  that  they  are  hearsay,  and  not  compe- 
tent. A  registry,  whether  of  birth,  marriage, 
death,  or  burial,  kept  pursuant  to  law,  is 
competent  evidence  of  the  main  fact  and  its 
date,  and  of  any  other  fact  which  the  law  or 
statute  directed  the  officer  to  ascertain  and 
record;  and  it  is  not  incompetent  because 
the  statute  does  not  expressly  declare  it  to 
be  evidence.  Bnt  a  register  kept  without  au- 
thority of  law  is  competent  evidence  of  the 
main  fact  only,  and  not  of  other  facts  stated 
In  It,  such  as  date  or  place  of  birth.  Al>- 
bott's  Trial  Evidence,  IS  43-44.  Records  which 
come  within  the  designation  of  "official  reg- 
isters" are  competent  evidence  of  the  facts 
properly  recorded  therein,  although  they  re- 
late to  matters  not  within  the  personal  knowl- 
edge of  the  officer  making  them.  10  Ency.  Ev. 
716;  Greenleaf  on  Ev.  (15th  Ed.)  i  498; 
Worcester  t.  Northborough,  140  Mass.  897,  6 
N.  E.  270;  Murray  v.  Supreme  Lodge,  74 
Conn.  715,  52  AU.  722. 

An  inspection  of  the  law  of  New  Zealand 
relating  to  the  registraUon  of  births  and 
deaths  in  that  dominion,  due  proof  of  which 
was  made,  discloses  that  the  register  in 
question  was  required  to  be  kept  as  a  public 
record,  at  all  times  to  be  open  to  Inspection 
by  the  public;  that  all  of  the  facts  noted 
above  were  required  to  be  entered  therein  by 
the  registrar,  who  is  a  public  official ;  that 
upon  the  death  of  any  person  it  was  the  duty 
of  the  relatives  of  the  deceased  present  at 
such  death,  within  31  days,  under  a  penalty 
imposed  for  failing  to  do  so,  to  inform  the 
registrar  of  the  particulars  re<juired  to  be 
registered  concerning  such  death,  and  to  at- 
tend at  the  registrar's  office  and  sign  the 
register,  and  when,  after  entry,  any  error  of 
fact  or  substance  shall  have  been  discovered 
by  any  person,  be  may,  within  three  months 
of  the  time  of  discovery,  require  the  error  to 
be  corrected  by  producing  to  the  registrar  his 
solemn  declaration  of  the  tmth,  accompanied 
by  two  witnesses,  who  shall  sign  the  register 
when  corrected.  From  the  copy  offered  it 
appears  that  Catlierine  Lockhart  died  May 
29th,  and  on  June  4,  1879,  James  Lockhart. 
her  son,  appeared  before  the  registrar,  and 
furnished  to  that  officer  the  Information  en- 
tered therein,  and  signed  the  register.  The 
facts  recorded,  while  not  within  the  knowl- 
edge of  the  officer,  have  been  ascertained  and 
entered  by  an  authorised  and  accredited  pub- 
lic agent  appointed  for  the  purpose,  and  for 
the  benefit  of  the  public.  When  the  particu- 
lar facts  are  Inquired  into  and  recorded  for 
the  benefit  of  the  public,  those  who  are  em- 
powered to  act  in  making  such  InveBtlgatious 
and  memorials  are  in  fact  the  agents  of  all 
the  Individuals  who  compose  the  state ;  and 
ever}-  member  of  the  commnnlty  may  be  sup- 
posed to  be  privy  to  the  Investigation,  and 
for  those  reasons  it  is  not  necessary  that  they 
should  be  confirmed  and  sanctioned  by  the 
ordinary  tests  of  an  oath  to  entitle  them  to 
be  received  as  &vidraca>.  1  Greenleaf  on  Br. 
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(13th  Ed.)  S  483.    There  Vas  no  error  In  re- 
ceiving the  evidence. 

Beoaiise  of  the  erroneoqs  admission  of  that 
"part  of  the  deposition  of'  Ritchie  tonchlng 
the  relationship  of  Catherine  France  to  the 
Intestate,  and  the  sluillar  unsworn  state- 
ments of  P.  A.  JicDonald,  the  judgment  Is 
reversed;  and  the  cause  remanded  for  a  new 
trial. 


STEWART  et  al.  v.  TEMPLiBTON. 
■   (Supreme  Court  of  Oregon.    Nov.  2S,  lfl(».) 

1.  Pabtim   (S  88*)— Misjoinder  of  PtAiw- 

TIFFS— DEMUBREB — FoRM. 

While  there  is  no  provision  in  the  statute 
for  demurring  on  tlie  ground  of  "misjoinder  of 
parties  plaintiff,"  a  demnrrer  "that  there  is  a  de- 
fect of  parties  plaintifT'  is  sufficient  to  present 
what  is  equivalent  to  that  defense  for  toe  con- 
.sideiation  of  the  trial  and  appellate  courts. 

(EM.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  K  145-147;  Dec.  Dig.  S  88.*] 

2.  MOBTOAGES  (S  432*)  — FOBECLOSUBE  — PAB- 
Tras— JOINDEB. 

B.  &  C.  Oomp.  i  393,  provides  that  every 
suit  shall  be  prosecuted  in  the  name  of  the  reel 
party  in  interest.  Section  304  provides  that  all 
persons  having  an  interest  in  the  subject  of  suit, 
and  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintifEs,  etc.  Section  395  provides 
that  those  who  are  united  in  interest  must  be 
joined  as  plaintiffs  or  defendants,  but  that,  if 
the  consent  of  one  who  should  be  joined  as  plain- 
tiff cannot  be  obtained,  he  must  be  made  a  de- 
fendant, and  the  reason  stated  in  the  complaint. 
Held,  that  where  it  is  practicable  all  interested 
In  the  controversy  should  be  made  plaintiffs, 
and  that  only  where  the  consent  to  become  co- 
'  plaintiff  cannot  be  obtaioed  must  the  party  who 
should'  be  coplaintiff  be  made  defendant,  ao  that 
it  win  be  presumed  that,  where  two  parties  ap- 
IJear  as  plaintiffs  withoOt  objection  in  a  suit 
to  foreclose  their  two  separate  mortgages  against 
'  the  same  defendant,  they  have  consented  to  be 
.joined. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  §  432.*] 

'  3.  MoBTQAOES    (§ '  55&*)— Deficiency    Jttdo- 

MENT— PEBSONAL   lylABrLITT   OF   MOBTOAaOiR 
.'      ON    FOBBGLOSUBE. 

Under  B.  &  0.  ComOb  i  423,  which  provides 
that  any  lien  upon  real  or  personal  property, 
except  that  of  a  judgirient,  whether  created  by 
mortgage  or  otherwise,  shall  be  foreclosed  by 
.  suit,  and  the  propertj  sold,  to  satisfy  the  debt 
.secured,  and,  if  ft  shall  appear  that  a  prom- 
'  issory  note  or  other  obligation  has  been  given, 
the   court  shall  also  decree  a  recovery  of  the 
'■amount  of  such  debt  a»'in  An  ordinary  proceed- 
ing  for   the    recovery    of   money,    a   deficiency 
judgment  may  be  had  against  defendants,  even 
'  though  it  is  not  disclosed  that  the  notes  sued 
on  were  given   fOr  the  purchase  iMice  of  the 
property  mortgaged. 

[£}d.   Note. — ITor  other  cases,  see  Mortgages, 
..Cent.  Dig.  |i  1C0O-1CO8;   Dec.  Dig.  i  5.59.*] 

Appeal  from  GIrcnit  t!oiirt,  Wheeler  Coun- 
ty ;   K.  R.  Butler,  JMge. 

Action  by  A.  E,  Stewart  and  another 
against  Frank  M.  Tenipletou.  j'Hdgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Two  suits  Involving  the  same  parties  and 
,  the  same  legal  {Mints  are  here  presented  to- 
gether.   In  the  first  It  apjiears  from  the  com- 


plaint that'the  aef^ndan^,'^.'  M.  Teinpleton, 
gave  two  promissory  notes,  each  for  the  prin- 
cipal sum  of  $480,  to  plaintiff  A.  E.  Stewart, 
and  on  the  same  date  executed  to  plaintiff 
D.  M.  Stewart  two  like  notes  of  equal 
amounts.  To  secure  payment  of  these  obliga- 
tions, defendant  executefl  a  mortgage  upon 
160  acres  of  land  owned  by  him  In  Wheeler 
county.  In  the  second  proceeding  the  com- 
plaint discloses  that  separate  notes  were  giv- 
en by  the  defendant  to  each  of  the  plaintiffs; 
the  notes  being  several  obligations  like  those 
In  the  first  proceeding,  to  the  usual  forni. 
and  executed  upon  the  same  date  as  those 
involved  In  the  first  proceeding,  and  the 
principal  thereof  amounting  In  the  aggregate 
to  $8,081.48.  To  secure  these  notes  a  mort- 
gage was  given  by  defendant  on  other  lands 
-In  the  same  county.  The  transactions  Involv- 
ed In  both  suits  were  between  the  same  par- 
ties and  took  place  at  the  same  'time.  The 
facts  are  fully  stated  la  the  complaints,  and 
are  set  forth  in  the  usual  form  for  the  fore- 
closure of  mortgages.  The  sufllclency  of  tlie 
facts,  exdept  as  they  may  bear  on  the  ques- 
tion of  misjoinder  of  plaintiffs,  Is  not  quea- 
tloned.  A  demurrer  was  Interposed  In  each 
ease  on  the  grounds:  (1)  That  there  Is  a  de- 
fect of  parties  plaintiff;  (2)  that  several 
causes  of  action  are  Improperly  united;  (3) 
and  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  Of  suit  against 
the  defendant.  The  demurrer  was  overruled, 
and,  no  answer  having  been  filed,  decree  was 
entered  for  want  thereof.  Testimony  having 
been  taken,  decrees  were  entered  as  prayed 
for,  from  which  these  appeals  are  presented. 

A.  D.  Leedy  (LeedF  -ft  F&tteiaOD, '  on  the 
brief),  tar  appellantc  H:-  H;  Hendricks  (Jay 
Bowernuuij -on  the  brief),  for  respoaAenCi. ' 

KTW3,  3:  ifafter  stating  the  fat*s  as  abovtf). 
In  support  of  the  poWtfl  Iri^sted  ntjon  ly 
the  demurrer,'  our  attention  Is  called  to  the 
conceding  facts  In  each  of  the  caSes  io  the 
effect  that  It  appears  that  the  mortgages  in- 
volved were  given  to  two  mortgagees,  and 
to  stcure '  separate  indebtedness  representefd 
by  separate  and  individual  promissory  notes, 
by  reason  of  Which  it  Is  argued  that  the  plain- 
tiffs cannot'  be  joined  in  the  foreclosure  pro- 
ceedings. The  defense  thus  intended  to  be 
preseUted,  as  We  gather  it  from  the  record 
and  from  the  argument,  is  that  there  Is  not 
a  defect,  'but  a  misjoinder,  of  parties  plain- 
tiff. The  first  ground  assigned  in  the  de- 
murrer Is  fabt  insisted  upon,  and,  further- 
more, is  untenable.  State  ex  reL  t.  Metschan, 
32  Or.  272,  46  Pac.  791,  53  Pac.  1071,  41  L.  E. 
A.  692.  While  no  provision  is  made  in  the 
statute  fbr  demurring  on  the  grounds  of  mis- 
Joinder  of  parties  plaintiff  under  that  par- 
ticular designation,  the  demurrer  Is  sufficient 
to  present  what  is  equivalent  to  that  defense 
for  the  consideration  of  the  trial  and  appel- 
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late  etnaitm.  -Volbtto^a  OaOa  'Rata^'  HKt  ■  Btf.) 
I  212;  Smltb  r.:  Da7, 3d  Or.  «B1I,.  6B9,  M  FaC 
812,  66  -Paa  I0S6:  The  tdld  qaesUon .  thet»< 
fore  to  irtietber,  -under  tlie;<c(»ced6d.  facts 
ak  dteclofled  by  ^0n<  lOpinplhliiJa,  tbe  pWntUZs 
may  be  Joined  1b  eitber  of  tbs  pcMeedtega 
under  consideration.  This  qaestlSD,  we  tblnk, 
may  be  determined  by  reference  to  tbe,sec< 
ttaw  of  our  Btatutea  bearing  upon  tbe  snbjeet, 
tbe  proTlsloaa  of  wbich  ace  sufficiently  dear, 
as  sot  to  be  <wa  to  coDstructloni ,  Section 
383,  B.Jt.Q,  OomPv  proTldeB  that  every  salt 
sbail  be  p«iMe<nited  In  the  name  of  tbe  real 
party  In  interest,  subj^  tp  such  eixieptloas 
M  are  there  eBomwated,  wlxlcb  clearly  do 
not  Include  tbe  proceedloKs  here  under  con- 
sideration. Section  394,  B.  A  G.  Qomp.,  pro- 
vides that  all  persoaa  having  an  interest  in 
tbe  subject  of  tbe  salt,  and  In  obtaining  tbe 
relief  Remanded,  may  be  Joined  as  plaintiffs, 
aad  that  aajr  person  piay  be  made  a  detend- 
ant  who  has,  or  claiips,  an  Interest  In  tbe 
controversy  adversely  to  plalntltC,  or  who 
may  be  necessary  to  a  complete  determina- 
tion or  settlement  of  the  questions  involved; 
and  section  3d5  further  provides  that  those 
who  are  onlted  In  Interest  must  be  Joined  as 
plaintiffs  or  defendants,  but  that,  If  tbe  con- 
sent of  any  one  who  should  have  been  Joined 
as  plaintiff  cannot  be  obtained,  he  must  be 
made  a  defendant,  tbe  reasons  for  which  may 
be  stated  In  the  complaint  It  thus  appears 
from  the  .sections  alluded  to  that,  where  It  is 
practicable  to  do  so,  all  who  may  be  Inter- 
ested in  the  matter  In  controversy  should  be 
made  plaintiffs,  and  that  only  where  the  con- 
sent to  become  coplalntlffs  cannot  be  obtain- 
ed must  the  party  who  should  be  coplalntlff 
be  made  defendant  In  this  Instance  it  will 
be  presumed,  from  the  fact  that  the  two  par- 
ties,, plaintiffs,  who  hold  the  notes,  appear  as 
plaintiffs  without  objection,  that  they  have 
consented  to  be  thus  Joined,  which  course 
yirtia  manifestly  contemplated  by  the  sections 
of  the  statute  mentioned. 

It  Is  argued,  however,  that  the  ownership 
In  the  notes  Is  separate  and  distinct  from 
that  in  the  mortgage,  and  that'  the  ilotes  may 
be  assigned  Independent  of  the  mortgage. 
Af^ether  such  notes  may  be  assigned  Inde- 
piendeht  of  the  mortgage  is  not  material  to 
this  controversy,  for  section  423  of  the  stat-' 
utes  provides,  In  substance,  tbat  any  lien  up- 
on real  or  ^rsonal  property,  except -that  o^ 
a  Judgment  or  decree,  whether  created  by 
mortgage  or  otherwise,  ah  an  be  foreclosed  by 
a  suit,  and  tbe  property  adjudged  to  be  sold 
to  satisfy  the  debt  secured  tberebgr,  and  If 
lo  80(91  suit  It' shall  appear  that  a  promissory 
note  or  other  obligation  for  the  debt-  has  been 
given  by  the  mortgagor,  or  other  lien  debtor, 
as  principal  or  otherwise,  the  court  sball  also 
decree  a  raooveiy  of  the  amount  of  such  debt 
against  such  person  or  persons  as  In  an  ordi- 
nary proceeding '  for  the  recovery  of  money. 
It  is  inslstad,  however,  that,  whatever  view 


ptky  -be  taken,  a'  defleitan^  ^fttdmait  euoM 
be  had  against  the  del^fiOant ;  bnt,'ainoe  it  to 
not  disclosed  that  the  notes  were  given  for. 
the  pnrcbase  price  of  tbe  property  mortgaged, 
we  tall  to  see  upon  what  grounds  this  con-' 
tentlon  can  be  upheld. 

Some  of  the  authorities  cited  from  other 
Juslsdiotlo&r  tend  to  support  the  theory  ad- 
vanced by  defendant's  counsel  on  the  points 
presented  j  bat  the  conclusions  there  an- 
nounced at)pear  to  be  based  upon  statutes  dif- 
ferent from  ours.  Our  statute  is  clear  and 
explicit  upon  the  subject,  sad  w«  believe 
declsi\*e  0f  the  controversy. 
-The  Judgmeiit  of  tl>»  trial  court  to  afflrmert 


tat  Oal.  4W) 
SACBAMBNTO  SOUXHSIRN  B,  00.  fi 
HBILBRON.     (Sac.  1,594.) 

(Supreme  Court. of  California.     Oct  29,  1900. 
Behearing  Denied  Nov.' 28,  1909.) 

1.  BuxiuNT  DouAis  (I  181*)— CoiiPinsA.noiT 
— MXASUBK  OF  Damaobs. 

The  measure  of  damages  for  land  taken  by 
condemnation  proceedings  is  the  market  value  oc 
the  land ;  that  is,  the  highest  money  price  whidi, 
tbe  land  would  bring  if  sold  in  the  open  market 
to  one  baying  with  knowledge  of  ail  ue  purposes 
to  which  it  was  adapted,  allowing  a  reasonable  ■ 
time  in  wliich  to  find  a  -purchaser. 

[Eld,  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i  353;  Dec.  Dig.  I  131.*] 

2.  EHINKHT  DOKAin   1}  134*)— COICPERSATIOR 

— Mabkbt  Valct— yAi,ux  roa  PAJtTiotn.AB 

PUBPOSB. 

Tbe  measure  of  damages  for  land  taken 
by  ooademnatioii  is  its  market  value  ia  view  ot 
all  the  purposes  to  which  it  is  sdapted,  end, 
while  evidence  that  it  Is  "valuable"  for  particu- 
lar parpoees  is  admissible,  its  money  valne  for 
any  paitlcular  purpose  as  for  nursery  pnrposss^ 
cannot  be  shewn  in,  determining  Its  market 
value. 

(Ed.  Note.— For  other  cases,  see  Eminent  Do> ' 
main.  Cent  Dig.  |  856;  Dec.  Dig.  f  134.*] 

8.  Tbiai.  (I  295*)- iNSTatJOTtoifs— CoKwntuo- 

nON  A»A  Whols. 

An  instruction   that,  in.  detenoinlng  the 
damage  to  land  not  taken  in  eminent  domain 
proceedings,   the  jury  must  consider  the  pur-' 
poses  (or  i^ieh  It  was  adapted,  and  determine') 
the  market  value  from  what  one  would  then  pay 
for  it  in  qaah,  not  buying  for  any  particular 
purpose,  but  having  regard  to  the  manet  value 
of  the  proiwrty  for  ail  purposes,  read  in  view  ot  ■ 
other  inatractiotts  of  the  aueation  which  required 
the  market  value  to  be  aetsrmiaed  bf  considec* 
ing,  and  allowing  for,  all  purposes  for  whicji 
tbe  property  was  shown  to  be  adapted,  could 
not  have  misled  the  Jury  to  ezdode  from  their - 
consideratimi  what  sum  a  purchaser  desiring  te. . 
use  the  property  fOir  a  particular  punose  would 
have  paid,  out  must  have  been  understood  as 
merely  pnAibiting  the  consfdetation  of  the  par- 
ticular puipoee  fox  wbich  a  buyer  might  desire 
to  use  tne  property,  and  requiring  its  valuation 
to  be  based  np<>n  its  market  value  for  sll  pur- 
poses. 

[Ed.  Nete.— For  other  cases,  see  Trial,  Dec. 
Dig.  I  296.*] 
4;  BKinvKT  Dovaih  (|,232*)— PBOoxEniBos— 

iNSTBCCnONS— Dauaobs-t'^Mabkvi  Vaihk"  . 

— "AcruAL  Valvx." 

An  instruction  that  the  damages  for  land 
not  taken  should  be  determined  by  ascertaining  ' 
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the  "market  valne"  of  the  part  not  taken  aa  it 
waa  when  the  remainder  waa  taken,  and  dedact- 
ing  therefrom  ita  market  value  after  the  takinx, 
which  was  pursuant  to  Code  Civ.  Proc.  |  1249, 
except  that  the  quoted  words  were  substituted 
for  actual  value  used  in  the  statute,  was  not 
objectionable  for  using  the  substituted  words; 
the  law  holding  the  market  value  as  equivalent 
to  the  actual  value. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  g  222.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4383-43S8;  voL  8,  p.  7717;  vol.  1, 
p.  171.1 

In  Bank.  Appeal  from  Superior  Court, 
Sacramento  County;    J.  W.  Hughes,  Judges 

Condemnation  proceedings  by  the  Saci'A- 
mento  Southern  Railroad .  Company  against 
Louise  R.  Heilbron.  From  a  Judgment 
awarding  damages  and  from  the  order  deny- 
ing a  new  trial,  d^endant  appeals.    Affirmad. 

A.  M.  Seymour  and  A.  L.  Shinn,  for  ap- 
pellant   Devlin  tc  Devlin,  for  respondent. 

HENSHAW,  J.  This  action  was  to  con- 
demn lur  railroad  purposes  a,  strip  of  laud 
extending  diagonally  across  a  tract  owned  by 
defendant.  Following  the  Jury's  award  of 
damages,  defendant  appeals;  the  principal 
contention  upon  appe^^i  being  that  the  court 
erred  when  instructing  the  Jury  upon  the  law 
governing  their  consideration  in  estimating 
the  damages  sustained  by  defendant  The 
asserted  errors  are  found  In  Instruction  8, 
laying  down  the  rule  for  measuring  damages 
for  the  land  actual'y  taken,  and  In  laetruc- 
tlon  9,  where  the- jury  Is  told  how  to  arrive 
at  the  damages  which  may  have  resulted  hy 
the  impairment  and  depreciation  In  value  ef 
the  remaining  portion  of  the  freehold. 

Limiting  this  consideration  for  the  pres- 
ent to  the  award  by  way  of  idamages  for 
the  land  actually  talcen,.  the  rule  (s  of  uni- 
versal acceptance  that  the  pleasure  of  thlS' 
damage  is  the  market  value;  that  is  to  say, 
f  the  highest  price  estimated  in  terms  of  money 
.  which  the  land  'twould  bring  if  exposed  for 
sale  in  the  open  market,  with  reatsonable 
time  allowed  in  which -to  find  a  purchaser, 
buying  with  knowledge  of  all  of  the  uses  and 
purposes  to  which  it  was  adapted  and  for 
which  it  was  capable.  In  Tarying  languag* 
the  principle  has  oftentimes  been  announced. 
"Some  of  the  cases  hold  that  its  value  for 
a  particular  oae  may  be  proved,  but  the  prop- 
er Inquiry  Is:  What  is  its  market  value  in 
view  of  any  use  to  which'  It  may  be  applied 
and  of  all  nseci  to  which  it  is  adapted?"  Lew- 
is on  Eminent  Domain,  }  479.  "In  estimat- 
ing the  damages  to  be  allowed  where  prop- 
erty Is  taken  for  a  public  use,  tte  recovery 
is  not  limited  to  the  value  In  coanection  with 
a  particular  purpose  for  which  it  may  be 
used,  but  all  its  capabilities  or  'naes  to  which 
it  may  be  adapted  should  be  considered  in 
order  to  determine  the  market  value."  Joyce 
On  Damages,  i  2185. 


That  thiB  ts  the  measure  of  Aamagea  la  not 
dispnteO.  But  by  appellajit  it  is  contended 
that  the  role  aa  laid  down  in  this  state  per^ 
mlta  evldmce  of  value  for  the  use  of  tbe 
land  for  a  particular  pmrpoae  in  terms  of 
money — ^that  la  to  say,  price,  to  be  given  in 
evidence — while  respondent  insists  that  the 
rule  does  not  go  so  tax;  that  the  rule  per- 
mits evidence  to  be  given  of  all  uses  and 
purposes  for  whidi  the  land  is  or  may  tie- 
come  adapted,  bat  that  it  forbids  the  opin- 
ions of  witneoaes  to  be  given  as  to  tbe  value 
in  terms  of  money  of  Hie  land  for  any  q»«- 
cific  purpose,  and  limits  those  opinions  to 
the  market  value  of  the  land,  taking  Into 
consideration  all  of  the  uses  and  purposes 
for  which  It  may  have  been  shown  In  evi- 
dence that  the  land  was  suitable.  Unques- 
tionably the  general  rule  forbids  evidence 
of  value  in  terms  of  money  to  be  given  touch- 
ing a  specific  purpose  oi  use.  It  is  to  be- 
considered  whether,  as  appellant  contends, 
the  rule  in  this  state  does  so  permit  In 
Gilmer  v.  Lime  Point,  19  Cal.  47,  the  ques- 
tion was  a'eked  of '  land  sought,  to  be  con- 
demned, "What  was  the  value  of  the  prop- 
erty as  a  site  for  a  fortification 7"  Here  was 
the  first  effort  in  this  state  to  have  value  for 
a  8pe<?Iflc  use.  declared  In  terjns  of  money. 
The  question  Was  ruled  out.  This  court  dis- 
posed of  the  claim  that  this  ruling  was  er- 
ror by  the  brief  statement  that  there  was  no 
merit  In  ^he  contention.  In  C.  P.  B-  R.  Co. . 
V.  Pearson,  85  Cal.  247,  it  was  ruled  that  evi- 
dence of  the  value  of  land^  in  terms  of  mon- 
ey directed  to  the  specific  use  of  the  land 
for' wharf  purposes  .  was  Inadmissible.  In 
San  Diego  Land  Clo./v.  Neale,  78  CaL  63,  20 
Pac.  372,  ^  L.  R.  A.'83,  the  land  condemned 
being  a  portion  of  a  reservoir  site,  it  was. 
held  that  it  was  proper  to  show  the  value  of 
the  property  as .  a  reservoir  site ;  th«  com- 
missioner writing  tbe  opinion  declaring  that 
this  Is  not  "sanctioning  a  remote  or  specu- 
lative value.  It  Is  merely  taking  the  present 
value  for  prospective  purposes."  This  deci- 
sion was  by  a  divided  court,  one  of  the  Jus- 
tices not  participating,  two  cUstinctly  dis- 
senting upon  the  ground  that  tbe  value  in 
terms  of  njoney  for  reservoir  purposes  could 
Bot  be  shown.  Tbe  case  again  came  before 
this  court,  and  ia  reported  in  88  CaL  60,  25 
Pac.  977,  11  Ik  R.  A.  604.  There  this  court 
fdt  itself  bound  by  the  law  of  the  case  as 
laid  down  upon  the  former  appeal,  aaylng: 
"As  stated  before,  it  was  decided  on  the 
former,  appeal  and  is  tbe  law  in  the  case^ 
that  the  value  of  tbe.  land  fbr  any  special 
purpose  may  be  taken. into  account  aa  one 
of  tbe  elements  tending  to  show  its  market 
valoe."  Proceeding  with  the  consideration, 
the  conrt  again  places  Its^  in  line  with  the 
well-estabilshed  rule  by  the  declaration:  "It 
la  sufficient  to  say  that  any  facts  showing 
the  nature  of  the  land  in  controversy  and  Its 
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adaptability  f«>r  naerrcriv  pnrpoMB  may  Iw 
Bhown."  In  Spring'  VaDey  Water  Company 
V.  Drinkhonge,  92  Cal.  628,  28  Pac.  681,  by 
a  divided  conrt,  where  land  was  sought  to'be 
condemned  for  reservoir  pnrpoBes,  It  was 
held,  following  the  case  of  San  Diego  Land 
Company  v.  Neale,  that  qnestions  asked  of  a 
witness,  "Do  you  know  what  the  value  of 
that  land  is  down  there  for  reservoir  pur- 
poses? Have  you  any  means  of  knowing 
the  value  of  this  for  reservoir  purposes?" 
should  have  been  allowed.  Mr.  Justice  Har- 
rison In  his  concurring  opinion  in  this  case 
takes  the  position  that  the  questions  were 
admissible  as  tending  to  show  the  witness' 
knowledge  of  the  adaptability  of  the  land 
for  a  particular  nae,  and  as  thus  affecting 
the  worth  of  his  testimony  apon  the  market 
value,  which  alone  Is  to  govern.  Reviewing 
the  case  of  San  Diego  Land  Co.  v.  Neale,  he 
says:  "To  the  extent  that  the  opinion  an- 
nonnces  the  right  to  offer  evldemee  of  such 
value  (for  a  spedflc  .purpose)  as  an  Inde- 
pendent fact  to  be  oonsldered  by  the  )ary 
as  a  mensore  of.  the  compensation  to  tie 
awarded,  It  is  at  .vaTlance  with  an  almost 
unbroken  line  of  authorities,  and.  In  my  opin- 
ion, ought  not  to  be  followed."  The  foUow- 
log  case  of  Santa  Ana  v.  Harlin,  09  Cal.  538, 
34  Pac.  224,  a  department  case,  quotes  Lewi* 
on  Eminent  Domain,  f  479,  to  the  follow- 
ing eSect:  "The  oonriuslon  from  the  author- 
ities and  reason  of  the  matter  seems  to. be 
that  witnesses  shonld  not  be  allowed  to  give 
their  opinions  as  to  the  value  of  property 
tor  a  particular  purpose,  bat  should  «tat8 
Its  market  value  in  view  of  any  purpose  to 
which  It  is  adapted."  This  the  department 
dedares.lt  regards  "aa  a  correct  exposition 
of  the  law  en  the  subject/'  This  opinio^  wiafl 
concurred  In  by  Justice  De  Hav«i,  the  Au- 
thor «f  the  opinion  in  Spring.  Valley  W.  W. 
V.  Drlnkhouse,  supra,  by  Justice  Paterson, 
the  authw  of  the  opinion  in  San.  Diego  Luid 
Co.  V.  Neale,  88  Cal.  60.  25  Pac.  9T7,  11  h. 
R.  A.  004,  and  by  Justice  Harrlsen;  Justice 
Paterson  In  his  especially  concurring  (^yinlon, 
declaring  his  view  that  his  opinion  in  San 
Diego  lAnd  Ca  v.  Neale,  In  88  OaL.  60,  2fi 
Pac.  977.  11  L.  R.  A.  004,  was  in  strict  ac- 
cord with  the  case  of  City  of  Santa  Ana  v. 
Harlin.  In  Klshlar  v.  Soutiiem  Pacific  B. 
R.  Co.,  134  Cal.  6S6,  66  Pac.  848,  the  ques- 
tion again  arose;  the  court  saying:  "Plain- 
tiff (appellant)  concedes  in  his  brief  'that 
market  value  is  not  necessarily  the  use  to 
the  plaintiff  for  a  particular  purpose,'  but 
he  claims  that  'this  use  to  the  plaintiff  for 
a  particular  purpose  is  a  very  proper  element 
to  be  considered  by  the  jury,  and  should  not 
be  taken  from  the  Jury  in  arriving  at  market 
value' — citing  San  Diego  Land,  etc.,  v.  Neale, 
88  Cal.  50,  25  Pac.  077,  11  L.  E.  A.  604.  In 
Santa  Ana  v.  Harlin,  99  Cal.  538,  34  Pac. 
224,  which  was  a  proceeding  to  conde^in 
land,  the  court  said:  'The  present  market 
value  of  the  land  is  the  measure  of  damages, 
and  not  Ita  value  in  use  to  the  owner  or  to 


the  parties  seeking  fo  condetttn.  There  Is 
nothing  in  the  Neale  Case  indicating  a  dif- 
ferent rule.  The  avallablttty  of  the  prop- 
erty for  any  particular  use  may  be  shown, 
and  in  the  present  case  all  the  facts  bear- 
ing on  the  use  to  which  the  building  was 
adapted  and  for  which  It  was  being  used 
were  shown." 

It  is  seen,  ther^ore,  that  this  court  by 
its  latest  utterances  has  definitely  aligned 
itself  with  the  great  majority  of  the  courts 
in  holding  that  damages  must  be  measured 
by  the  market  value  of  the  land  at  the  time 
it  was  taken,  that  the  test  is  not  the  value 
for  a  special  purpose,  but  the  fair  market 
value  of  the  land  in  view  of  all  the  purposes 
to  which  It  is  naturally  adapted;  that,  there' 
fore,  while  evidence  that  it  Is  "valuable"  for 
this  or  that  or  another  purpose  may  always 
be  given  and  should  be  freely  received,  the 
value  In  terms  of  money,  the  price,  which 
one  or  another  witness  may  tblnk  the  land 
would  bring  for  this  or  that  or  the  other 
specific  purpose  Is  not  admissible  as  an  ele- 
ment in  determining  that  market  value,  for 
such  evidence  opens  wide  the  door  to  unlim- 
ited Vagaries  and  speculations  concerning 
problematical  prices  which  might  under  pos- 
sible contingencies  be'  paid  for  the  land,  and 
distracts  the  mind  of  the  jury  from  the  single 
question — that  of  market  value — the  highest 
sum  which  the  property  is  worth  to  persons 
generally,  purchasing  In  the  open  market  in 
consideration  of  the  land's  adaptability  for 
any  proven  use. 

With  this  as  the  rule  established  in  this 
state,  we  come  to  a  consideration  of  the  in- 
structions given  and  attacked.  Those  In- 
structions, varying  somewhat  the  order  of 
thpir  delivery  to  the  Jury,  are  as  follows: 

"(6)  You  are  not  to  cohsider  what  the  land 
was  worth  to' the  defendant,  the  owner,  for 
Speculation,  or  merely  possible  uses,  nor  what 
she  claims  it  was  worth  to  her,  nor  what  It 
may  be  worth  to  plaintiff  for  railroad  or  oth- 
er purposes,  nor  what  the  la!nd  would  bring 
at  a  forced  sale.  Tou  are  not  to  consider  the 
price  the  land  would  Isell  for  lender  special 
or  extraordinary  circumstances,  but  its  fair, 
market  value,  if  offered  in  the  market  under 
ordinary  circumstances  for  cash,  a  reasonable 
time  being  given  to  make  the  sale.  Market 
value  is  the  amount  the  strip  would  sell 
for  if  put  upon  the  ojten  market,  and  sold  in 
the  manner  in  which  property  is  ordinarily 
sold  for  cash  In  the  community  where  It  is 
situated,  with  a  reasonable  time  being  given 
to  find  a  purchaser  and  .make  the  sale. 

"(7)  The  location  of  the  property,  Its  sur- 
roundings, and  all  other,  things  are  to  be 
considered,  but  you  are  not  to  indulge  in 
speculation  or  conjecture.  The  law  does  not 
require  that  the  plaintiff,  in  order  to  take 
the  land,  should  pay  a  value  based  upon 
speculation,  or  what  might  happen  if  cer- 
tain thlnga  wonld  occur." 

"(1)  In  ascertaining  the  market  value  you 
may  consider  the  purposes  for  whldi  the  land 
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la  adair4ed,.aAd:tlift  price  for  c(iBb:lt  woold 
bring  for  any  porpo&e,  allowing  a  reaaonable 
time  in  wblch  to  And  a  purchaser  on  Feb- 
ruary 14,  1906." 

"(8)  Tou  must  take  Into  conalderatlon  the 
purposes  lor  wliich  the  profpertj  was  adapted, 
and  determiae  tb^  market  value  from  what 
a  person  would  tben  have  paid  for  tbe  prop- 
erty. In  caab,  not  buying,  however,  for  any 
particular  purpose,  but  having  regard  to  the 
market  value  of  the  proper^,  as  it  then 
stood  for  all  purposes." 

Of  Instructions  9,  7,  and  1  no  criticism 
Is  made.  It  is  conceded  that  they  do  clearly 
and  pertinently  declare  tbe  law.  But  in> 
structlon  8,  it  Is  said,  is  self-destructive  and 
at  variance  with  Instruction  1.  Against  this 
instruction  It  is  argued  that  when  the  court 
tells  the  jury  that  they  are  to  determine  the 
market  value  from  what  a  person  would  then 
have  paid  for  the  property  In  cash,  not  buy- 
lug,  however,  for.  any  particular  purpose,  the 
Instruction,,  in  effect,  excludes  from  the  Jury's 
consideration  the  sum  which  would  be  paid  by 
any  purchaser  desiring  to  use  the  land  for  a 
particular  purpose,  and  that,  as,  in  the  na- 
ture of  things,  m<Mt,  If  not  all,  persons  bay 
land  with  the  design  of  using  It  for  a  partic- 
ular purpose,  the  error  and  Injury  worked 
by  tbe  instruction  become  manifest.  Upon 
the  other  hand,  it  is  Insisted  that  the  instmc- 
tlon  means  no  more  than  that  the  jury  was 
told  that  it  was  to  determine  the  market 
value  from  what  a  person  would  then  have 
paid  for  the  property  in  cash,  taking  into 
consideration  the  purposes  for  which  it  is 
adapted,  but  cautioning  the  jury  that  it  is 
not  at  liberty  to  consider  the  particular  pur- 
pose for  which  a  buyer  might  desire  to  use 
the  property,  but  is  to  reach  its  valuation 
having  regard  to  the  market  value  of  the 
property  for  all  purposes.  So  construed,  the 
instruction  is  nnobjectlonahle,.  Is  In  accord 
With  the  Instructions  previously  given,  and 
correctly  states  the  rule.  We.  think,  reading 
all  of  the  instructions  upon  this  point .  to- 
gether, and  in  View  of  the  fact  that  through- 
out the  Jury  was  properly  Instructed  to  ar- 
rive at  the  market  value,  after  due  consid- 
eration and  allowance  for  all  of  the  purposes 
for  which  It  was  shown  that  the  property 
was  adapted,  that  the  Jury  could  not  have 
been  misled,  as  appellant  contends,  but  would 
have  adopted  as  the  natural  meaning  and 
Import  of  the  language  the  construction  as- 
signed to  it  hy  respondent. 

Criticism  is  also  made  of  Instruction  9, 
which  is  as  follows :  "After  yon  have  deter- 
mined the  value  of  the  strip  of  land  sought 
to  be  condemned  for  the  right  of  way,  you 
must  then  ascertain  and  assess  the  amount 
of  damages,  if  any,  which  accrue  to  the  por- 
tion not  sought  to  be  condemned  by  the  plain- 
tiff. This  damage,  if  any,  will  be  determined 
by  ascertaining,  in  the  same  manner  as  here- 


teifore  stated,  :tlM>  ii|«r)E8t  value  of  thoee  por- 
tions of  said  tract  sot  taken  as  it  was  on 
February  14,  1806^  and  by  deducting  there- 
from the  ^naritet/yalQe  of  said  property  aft» 
the  severoaoe  and  pcopoeed  railroad  is  oon- 
stmoted.  Tlie  iiltoroaea  betweoi  tliese  vai- 
ues.  If  there  shall  be  any,  wiU  be  the  amount 
of  damage  done  by  the  opening  of  said  rail- 
road ta  the  part  of  aaid  land  not  taken. 
Xhe  law  fiKea  this  method  of  ascertaining 
the  damages,  and  it  is  your  duty  to  follow 
it.  Xoa  most  exclude  Is !  this  estimate,  tiow- 
ever,  any  estimate  of  benefits  derived  from 
bttUding  the  road  to  ttte  property  not  taken." 
This  Inatruotlon  is  In  strict  accord  with  the 
ttandate  of  section  1249^  .Code  CXv.  Ptoc  It 
is  argued,  however,  that  the  Instmction  uses 
the  term  "market  value,*'  while  the  statute 
employs  the  phrase  "actaol  value,"  and  that 
oetafusloQ  and  Injury  'reoidt  by  not  foUow^lng 
the  pcecise  words  of  the  statute.  It  is  here- 
in said  dMt  morlBet  value  is  not  the  legal 
measure  at  all,  but  a  clumsy  method  fre- 
quently and  smnetlmaa  erroneously  adopted 
for  ascertaining  actual  value,  wliich  is  the 
tme  testi  We  think  ttUs,  however,  on  over- 
refinement.  Tbe  law  oDivecsally  has  adopted 
market  value  as  eatablisbing  actual  value, 
and,  however  donuiy  the  appellant  may 
think  that  the  method  la,  it  Is  the  best  one 
so  far  known  to  the  law. 

The  foregoing  discussion  disposes  of  cer- 
tain alleged  errors  of  the  trial  court  in  mllng 
upon  evidence.  McWilliams'  evidence  as  to 
tbe  price  which  he  tlionght  would  be  paid  for 
the  land  by  one  desiring  it  for  nursery  pnr- 
poses  was 'not  admlaalbl&  It  was  not  even 
contoided  that  McWilliams  qualified  himself 
to  testify  as  tothe  market  value,  and  his  tes- 
tiuoay  amounted  to  no  OM>re  than  that  the 
land  was  suitable  for  narseTT  purposes,  and 
that  for  such  porpoaes  a  purchaser  conld  be 
found  who  would  pay  so  much  per  acre. 
Here  is  an  exifellent  view  of  the  donuln  of 
speeulatlan  which  Isopetaed  by  the  introduc- 
tloD  of  testimony  such  as '  this.  The  next 
witness  might,  in  turn,  testify  that  he  believ- 
ed the  land  valuable  for  oil,  and  worth,  th««- 
fore.  Toil  that  purpose,  thousands  of  dollars 
per  acre.  A  third  witness  might  find  a  sim- 
ilar iqteclal  use  and  value  for  towD«ite  pur- 
poses and  declare  his  (pinion  of  the  value 
per  acre  based  upon  this  oeiisideratioB.  We 
see  nothtag  in  the  other  rulings  of  the  court 
in  adifllttiug  and  rejecting  evidence  to  call 
for  further  statement  than  that  they  were 
Correct 

"  Ko  other  matters  seem  to  call  for  consid- 
eration. 

For  the  foregoing  reasons,  the  Judgment 
and  order  appealed  frote  are  affirmed. 

We  concur  SIX)SS,  J.;  ANGELLOTTI. 
J:;^HAW,  J.;  MELVIN,  J.;  LOKIGAN,  J. 
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OWSLEY  et  al.  t.  MATSON  et  al.    (S.  F. 
6,123.) 

.<Supreme  Court  of  California.     Oct.'  20,,  1900.) 

.1.  Adverse  Possession  (H  71,  iW*)— "Colob 

or  Title." 

A  deed  conveying  lapd  desoribod  by  metes 
'and  bounds  and  a  decree  of  conrt'distrrbntinK  to 
the  grantee  the  land  deacribed  aa  in  the  deed 
•are  color  of  title,  under  vvbich  the  grantee  may 
found  on  adverse  possession.  ^ 

[Ed.  Xote.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  §8  71,  74.* 

For  other  definitions,  see  Words  and  Phrases, 
■vol.  2,  pp.  1264-1278;   vol.  8,  p.  700&} 

2.  ADVEBSB    P088ES8I0J?    (|    100*)— EUCTBWT   OF 

Possession— Claxu  Uhdeb  Colobob  Ttfli. 
Under  Code  Civ.  Proa  {  322,  providing  that 
an  occupant  of  some  part  of  a  tract  of  land  for 
Ave  years  under  a  claim  of  title  to  the  trabt 
founded  on  a  conveyance  thereof  holds  the  tract 
adversely,  a  posaeaaor  of  the  major  part  of  a 
tract  under  a  deed  and  cultivating  the  same 
within  section  323  for  nJore  than  fiv^.  years  ac- 

3'   uires  title  to  the  boundaries  set  forth  in  the 
a«d. 
.    [Ed.  Note.— For  other  cases,  see;  Adverse  Pos- 
session,  Cent.   Dig.   H  047-574;    Dec.   Dig.   ( 
100.*] 

3.  Adverse  Possession   ({  106*)— Title  Aa< 

qUIBED. 

Under  CMv.  Code,  f  1007,  providing  that 
occupancy  for  the  period  prescribed  by  the'  Cede 
of  Civil  Procedure  as  sut&cient  to  bar  aa  ac- 
tion for  the  recovery  of  the  property  confers 
a  title  thereto,  adveme  possesistion  a6  defined 
in  tke  Code  of  Civil  Procedure  when  continued 
for  a  period  exceeding  five  yeers^  vests  isr  the 
possessor  a  title  in  fee  simple. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  M  604-623;  Dec.  Dig.  | 
106.*] 

4.  Adverse  PosSESBio'sr  (I  94*)— Patmbnt  6k 

■  Taxes. 

A  redemption  of  land  sold  for  delinquent 
taxes  made  by  the  occupant  thereof  while  he 

"was  in  undisturbed  possession  and  in  good  faitli! 
is  a  payment  of  the  taxes  within  Code  Civ.  Proc.' 
I  32&, '  providing  that  adverse  possession!  shall 

•not  be  considered  e^itabiished  unless  tiie  person' 
in.  possession  or  his  tj^redec^ssor  paid  the  taxes, 
on  the  land. 

•  [Ed.  Note.— Fbr  other  cases,  see  Adverse  fo*-' 
'Session,  Dec.  Kg.*  9  94.*]  •    .  .  > 

5.  Advebse  PossESsfo-V  (J  90*)— Pa*mewt  of, 
Taxes.  •■      .  • 

One  in  possestion  and  cu}.<iivatiiiKi  the  major 
part  of  a  tract  of  land  claimed  under,  a  deed 
describing  the  tract'  by'  m^tes  and  boundf^  listed 
the  tract  for  taxes  affd  paid  the  taxes.  The  ad- 
joining owner  listed  for  tax^iin  his  own  name 

•  parcels  of  th«  tract.  Each  party  had. the  land 
.assessed,  and  paid   t'he  taxes   thereon  in'  good 

faith,  and  In  ignorance' of  the  conflicting  bound- 
aries of  their  respective  titls  deeds.  Held,  that 
the  fact  that  the  adjoining  owner  bad  paroels  of 
•the  land  assessed  to  himself  and  paid  the  taxes 
thereon  did  not  operate  to  defeat  the  effect  of 
the  adverse  possession  of  the  fbrmeK 

■  [Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig..  I  90.*]  '    •    ■   i     , 

G.  Reformation  o*  lw«m?iiENT8  (|  45*)— 
'    Mistake— EViDKMCE. 

To  justify  a  reformation  of  a  deed  because 
.of  a  mistake  ii\  the  description  therein,  it  is 
sufficient  that  the  circumstances  proved  induce 
'the  conviction  in  the  mind  of  a  reasonable  man 
-that  there  was  a  mutual  mistake,  and  in  show- 
ing  clearly   in    what    «uch  ;mistake    consisted. 


d&xigh  BO-  Witness  tesrtifie^t*  ^rioiial  knoWl- 
«dge  of'how  it  ooourrad. 

[Ed.  Note.— For  other  cases,  see  Reformatioo 
of  Instruments,  Cent.  Dig.  K  .157-193.;  Dsc 
Dig.  8  4j..*] 

Depiartment  1.  'Appeal  firote  Saperlbr 
Court,  Humboldt  Oounty;  G.  W\,  Hunter, 
Judge.  ' 

Action  by  Marie  M.  Owsfey  and  anothet 
against  Isaac  Matson  and -anotlfer.  Prom 'a 
Judgment  for  plaintlfrs,  defendants  appeal. 
Reversed. 

Henry  L.  Ford  and  penver  Sevier,  for  »;>- 
pellaiits.  aiaiian  &  Malian,  P.  A.  Cutler, 
and  li'rauk  Sweasey,  for  respondents. 

SHAW,  J.  Tlie  defendants  taAV«  appealed 
from  the  Judgment  within  60  days  after  Us 
rendition  and  entry,  and  Uxo  evidence  is  set 
forth  in  a.  1)111  of  exceptions.  The  conten- 
tion of  tlie  appellants  Is,  tb^t  the  d^cisiQo  is 
not  supported  by  the  evidence. 

The  plaintiffs  sued  to  rcRover  i>ossession 
of  two  tracts  of  land,  (x>nBtltutlpg  parts  of  a 
larger  tract  of  43.33  acres,  all  of  which  is 
daUned  by  the  defendants.  The,, pleadings 
are  ifot  verifled.  The  answer  dsnies  all  tlie 
allega,tion8.  of  the  complaint,  and.  a  vets  tjl^at 
the  actipa  is  baired  by  the  provisions  of  sec- 
Uons  318.  ana  310 -jof  the  Code  of  Civil  Pro- 
cedure. The  defendants  also  Hied  a  cross- 
complaint,  aveiTlng  that  they  were  the  own- 
ers, of  tb^  4S.33  acres  described,  ajid  also 
that  the  claiw  of  the  plain tiOs  Is  based  on  a 
deed  to  one  Boeing,  plaintiffs'  predficessor  in 
interest,  by  Jesse  C.  Qreeotaw,  defendants' 
predecessor  In  Jqterest,  dated  .>l»rcli  14, 
1SS7,  whereby  the  land  <jl!i^nied  Jjy  plain- 
tiffs appeared, ,  by  .mutual  nalstake,  tut  have 
,heeu  tca.nsfe.rj;ed  to  Boeing,  cwstxary  to  the 
lute|)t|i)q,of  tb^  parties,  j^d  praying  tbat 
JHi»  Ami  be  refprmed,:  and  .tb^t  tb©  (Ule  of 
rteff^paajKi  -be  flui«!t»d,  .The  claliv,  of  thu 
ijofon^auts  that  tUey  iVfec^  the  owners  of  the 
4a33>apre  .tract  w^  base^  >i|>P9  ^  ^s^rtfd 
adverse  ppaBf»#lon  and  upon  tbe  aUeg^d  mts- 
tajie,.;  •;       ■.•.,..,•., 

.LJpQn,  the- question  of  adverse  posaessioii 
the  court  found  ^bat  the-  defendants  lifid 
gpjued  title  by  tliat,;niean8  to  a.  part  of  the 
Ini^d  in  <|lsptite  aiid  gave  Judgmeut  in  fav^or 
of  the.  (defendants  for  that.por^,  As.  to. the 
renyiWleir  of  thp  two.  ovectaj)Rlng  jxirseli, 
the  finfilBfcs.  an^  Judgment  wer^  In  favor  of 
the  plaintiffs.  Tlje  U^endan^'  .contention  Is 
Uiat  tlie  Hvding^  .on  the  subject  of  tlje  mis- 
take ifiud  as.  to  the  lownersbtp  of  the  par<^ls 
adjudged  to  the  plaintiffs  are  contrary  to 
tbe  .evidence.  It  is  unnecessaiy  to  consider 
at  length  the  question  of  the  alleged  mis- 
take. We  are  of  the  opinion  tbat  the  coiurt 
sbould  bave  found  tbat  the  defendants  bad 
gained  a  prescriptive  title  to  the  entire  tract 
of  43.33  acres  by  adverse  possession  thereof 
under  color  ,of  title.  I*  B.  Matsou  does  not 
appear  to  have  any,  Interest    She  was  evl- 
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destly  madfl  a  party  defendant  because  ake 
Is  the  wife  of  Isaac  Mataon.  On  November 
29,  1887,  Mary  B.  Greenlaw  and  Alfred 
Oreenlaw  conveyed  to  one  E}dward  Greenlaw 
the  43.33  acres  in  controversy,  describing  it 
accurately  by  metes  and  bounds.  On  June 
24,  1898,  tbe  decree  of  distribution  of  the 
estate  of  Jesse  G.  Greenlaw,  deceased,  was 
entered  in  the  superior  court,  and  by  its 
terms  the  43.33-acre  tract  in  question  was 
distributed  to  Edward  Greenlaw;  the  tract 
being  accurately  described  as  in  the  .deed 
last  mentioned.  On  July  15,  1905,  Edward 
Greenlaw  conveyed  the  43.33  acres  by  the 
same  description  to  the  defendant,  Isaac 
Matson.  From  the  time  of  the  execution  of 
tbe  deed  to  Bklward  Greenlaw  In  November, 
1897,  up  to  the  time  of  the  execution  of  tbe 
deed  from  said  Greenlaw  to  Isaac  Matson 
in  19U6,  Edward  Greenlaw  was  In  the  actual 
possession  of  and  was  occupying  and  culti- 
vating a  large  part  of  the  43.83  acres,  and 
was  claiming  title  to  the  whole  thereof  xmAex 
tbe  aforesaid  deed  and  decree,  up  to  the 
boundaries  described.  When  the  deed  was 
made  to  Matson,  Greenlaw  delivered  his  pos- 
session thereof  to  Matson,  who  continued  In 
possession  as  Greenlaw  had  been,  from  that 
time  nntil  shortly  before  this  action  was 
begun,  claiming  title  to  the  entire  tract 
Neither  the  plaintiffs  nor  their  predecessors 
in  Interest  were  ever  in  actual  possession  of 
aiiy  part  of  the  tract.  The  action  was  begim 
on  February  15,  1906.  It  is  further  ^own 
that  for  tbe  years  1899  to  1906,  Inclusive, 
this  tract  was  assessed  to  Edward  Greenlaw 
and  that  he  had  paid  the  taxes  thereon.  The 
evidence  did  not  show  an  actual  occupation, 
cnltivation,  or  in<d08ure  by  Greenlaw  or 
Matson  of  the  whole  of  the  parcels  awarded 
to  the  plaintiffs.  It  does  show,  however,  an 
actual  occupation  and  cnltivation  by  them 
of  a  considerable  part  th»eof,  and  that  they 
each  claimed  title  to  the  entire  trnct  up  to 
the  limits  described  In  the  deed  and  decree. 
It  Is  dear  that  under  these  circumstances 
actual  possession  and  occupancy  of  the  en- 
tire tract  was  not  necessary  In  order  to  give 
title  by  adverse  possession.  That  the  deed 
of  November  29,  1897,  and  the  subsequent 
decree  of  distribution  in  1898,  eonstltnte  col- 
or of  title  cannot  be  disputed.  Wilson  v. 
Atkinson.  77  Cal.  485.  20  Pac.  88,  11  Am.  St. 
Rep.  299.  Section  322  of  the  Code  of  Civil 
Procednre  provides  that  when  it  appears 
that  an  occupant  of  land  enters  Into  posses- 
sion thereof  "under  claim  of  title,  exclu- 
sive of  other  right,  founding  such  claim  upon 
a  written  Instrument,  as  being  a  conveyance 
of  the  property  In  question,  or  upon  tbe  de- 
cree or  Judgment  of  a  competent  court,  and 
that  there  has  been  a  continued  occupation 
and  possession  of  the  property  included  In 
such  instrument,  decree,  or  Judgment,  or  of 
some  part  of  tbe  property,  under  such  claim 
for  five  years,  the  property  so  Included  Is 
deemed  to  haA-e  been  held  adversely."  By 
section  323,  Code  Civ.  Proc,  it  is  fiurther 


provided  that,  for  the  purpose  of  constitat^ 
Ing  an  adverse  possession  by  a  person  claim- 
ing under  such  deed  or  judgment,  the  laud 
is  deemed  to  have  been  possessed  and  occu- 
pied where  it  has  been  usually  cultivated  or 
improved,  or  where,  although  not  inclosed, 
it  has  been  used  for  ttie  supply  of  fuel,  or 
of  fencing  timber  for  the  purpose  of  hus- 
bandry, or  for  pasturage,  or  for  tbe  ordinary 
use  of  tbe  ,/>ccupant  The  evidence  to  the 
effect  that  the  major  part  of  the  43.33-acre 
tract  was  occupied  and  possessed  in  this 
mauiio:  was  ample  and  sufficient  to  prove 
the  fact,  and  it  was  without  contradiction. 
Under  the  provisions  of  section  322  such  pov 
sesslou  of  a  part  of  the  property  in  ths 
manner  Is  sufficient  to  extend  the  claim  if 
adverse  title  up  to  tbe  boundaries  set  forth 
In  the  instrument  under  which  the  occupant 
claims.  Webber  v.  Clarke,  74  Cal.  16,  15 
Pac.  431;  Oirlsty  v.  Spring  V.  W.  W..  97 
Cal.  26,  31  Pac.  1110;  Hicks  v.  Coleman.  25 
Cal.  135,  85  Am.  Dec.  103;  Davis  v,  Porley, 
80  Cal.  639;  Walsh  v.  Hill.  38  Cal.  487;  1 
Cyc.  1125.  Adverse  possession,  as  defined  in 
the  Code  of  Civil  Procedure,  If  continued 
for  a  period  exceeding  five  years.  Is  not  only 
sufficient  to  bar  a  claimant  under  a  legal  ti- 
tle, but  it  is  also  sufficient  to  create  a  title. 
Such  possession  so  continued  vests  in  tbe 
possessor  a  title  in  fee  simple  against  all 
.other  claimants.    Civ.  Code,  S  1007. 

The  tax  for  tbe  year  1903  upon  the  assess- 
meut  of  this  land  to  Edward  Greenlaw  was 
not  paid  when  it  became  due.  The  land  was 
sold  therefor,  and  in  July,  1905,  long  before 
this  action  was  b^un.  It  was  redeemed  by 
Edward  Greenlaw.  The  same  thing  occur- 
red with  respect  to  the  taxes  in  1904,  and 
the  redemption  was  made  by  Greenlaw  at 
the  same  time.  It  is  claimed  that  this  was 
not  a  sufficient  payment  of  the  taxes;  that. 
In  order  to  make  his  possession  adverse 
within  the  law  (Code  Civ.  Proc.  !  325),  the 
party  in  possession  must  pay  the  taxes, 
either  before  they  become  delinquent,  or. 
at  all  events,  before  the  property  is  sold 
therefor  under  the  law.  There  is  a  dictum 
to  this  eCTect  In  McDonald  ▼.  McCoy,  121 
Cal.  73,  63  Pac.  421.  In  that  case,  however, 
it  appeared  that  the  person  In  possession  bnd 
failed  to  pay  any  taxes  dtn^ng  his  poeses- 
ston,  and  that  tbe  redemption  took  place 
after  he  had  ceased  to  have  possession  or 
to  claim  any  right  thereta  In  such  a  case 
tbcre  may  be  good  ground  for  saying  that  a 
subsequent  payment  of  the  taxes  by  way  of 
redemption  from  such  sale  would  not  relate 
back  to  and  aid  tbe  previous  possession  so 
as  to  make  It  adverse  from  the  time  of  the 
tax  sale  to  the  time  of  such  redemption.  In 
order  that  a  possession  may  be  sufficient  to 
constitute  title  In  fee  simple,  it  would  seem 
reasonable  to  hold  that  all  the  elements  nec- 
essary thereto  most  have  been  in  existence 
at  the  time  the  five  years  are  running,  and 
that  a  redemption  of  taxes  after  the  adverse 
possession  bad  ceased  could  not  relate  back 
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BO  aa  to  make  It  a  payment  dnrlng  such 
I)erlod.  But  where,  as  In  the  present  case, 
the  tax  has  been  allowed  to  become  delin- 
quent and  a  sale  has  taken  place,  and,  so 
far  as  appears,  a  redemption  has  been  made 
thereof,  while  the  party  or  his  successor  Id 
interest  was  In  undisturbed  possession,  and 
all  this  Is  done  In  good  faith,  we  see  no  rea- 
son why  the  same  should  not  be  held  to  op- 
erate as  a  payment,  and  we  think  It  Is  suf- 
flcient  to  bring  the  occupant  within  the 
terms  of  the  statute  which  requires  him 
to  pay  the  taxes  upon  the  property  claimed. 
The  evidence  also  showed  that  daring  the 
same  period,  while  Greenlaw  was  In  pos- 
session of  the  land  in  the  manner  abcve 
stated,  the  plaintiffs  and  their  predecessor 
in  interest  also  listed  for  taxation  in  their 
own  names  the  parcels  claimed  by  plaintiffs 
and  paid  the  taxes  'Hiereon.  So  far  as  the 
record  shows,  each  party  had  his  laud  assess- 
ed and  paid  the  taxes  thereon  In  good  faith, 
and  In  Isrnornnce  of  the  conflicting  bounda- 
ries of  their  respective  title  deeds.  It  Is  al- 
together probable  that  the  lands  were  listed 
by  each  party  upon  the  supposition  that  the 
boundaries  in  the  deed  coincided  with  the 
line  surveyed,  and  to  which  the  possession 
of  the  defendants  extended,  or  without  tak- 
ing into  considecation  the  overlap. 

In  Cavanaugh  v.  Jackson,  99  Cal.  672,  84 
Pac.  509,  it  appeared  that  during  three  of  the 
years  that  were  required  to  constitute  the 
adverse  possession  the  land  had  been  sep- 
arately assessed  to  each  party  and  the  tax 
paid  upon  each  assessment  by  the  party  to 
whom  the  assessment  was  made.  The  court 
said,  referring  to  the  person  in  possession: 
"Having  had  the  land  assessed  to  him,  and 
having  paid  the  taxes  levied  thereon,  we 
think  be  has  fulfilled  the  conditions  of  the 
statute,  and  it  is  launatorlal  aa  to  <  the  nu^^ 
ber  of  times  the  land  'may  h*ve  been  assess- 
ed to  and  the  taxes  -iMiid  by  other  parties." 
And  the  opinion  expressly  declined  to  hold 
that  "priority  of  payment  by  the  true  owner 
of  itself  nullifies  the  time  which  has  actually 
run  and  starts  anew  the  Statute."  It  was  re- 
marked that:  "If  such  were  the  law,  upon' 
the  first  day.  that  taxes  became  due  and  pay- 
able, it  would  result  in  a  scramble  at,  or  a. 
race  to,  the  tax  collector's  office,  by  the  re- 
spective parties,  to  secure  priority  of  pay- 
ment. The  destruction  of  old  titles  and  the 
creation  of  new  ones  would  thus  be  dependent 
upon  the  strongest  man  or  fleetest  horse." 
This  was  a  department  decision,  and  only  two 
justices,  Garoutte,  J.,  and  Beatty,  C.  J.,  Join- 
ed in  this  opinion.  Harrison,  J.,  concurring, 
was  of  the  opinion  that,  when  the  taxeaon 
the  land  had  been  once  paid  by  the  true  own- 
er, a  subsequent  paj'ment  by  one  in  adverse 
possession  would  give  him  no  right,  but  that, 
as  the  record  did  not  show  which  party  suc- 
ceeded In  making  payment  first.  It  would  be 
presumed,  In  support  of  the  Judgment  l)e!ow, 
that  the  adverse  occupant  first  paid;'  A'slml- 
lar  question  arose  in  Carpenter  v.  Lewis,  119 


OaL  18,  BO  Pac.  9ZS.  In  that  case,  however, 
there  were  not  separate  assessments.  The 
tax  was  assessed  each  year  to  the  true  own- 
er, who  paid  the  tax  each  year,  but  the  ad- 
verse occupant  also  paid  the  tax  each  year 
upon  the  assessment  to  the  owner.  In  two 
of  the  years  his  payment  was  prior  to  that 
of  the  owner,  in  the  other  years  subsequent 
thereto.  The  statement  in  the  concurring 
opini<tt  of  Justice  Harrison  In  Cavanaugh  v. 
Jackson  that,  if  when  the  adverse  occupant 
offers  to  pay  the  tax  the  same  has  already 
been  paid  by  the  true  owner,  a  second  pay- 
ment by  the  adverse  occupant  will  not  give 
him  any  right,  was  approved,  as  applied  to 
the  fact«  involved  In  the  Carpenter  Case. 
This  opinion  also  was  signed  by  only  two  Jus- 
tices. .Justice  Garoutte  concurred  only  in 
the  Judgment,  and,  it  being  also  a  department 
decision,  the  opinion  of  the  majority  is  not 
authority.  We  are  therefore  at  liberty  to 
adopt  the  rule  which  we  believe  to  be  most 
Just  and  most  In  accord  with  the  spirit  and 
purpose  of  the  statute^  We  think  the  reason- 
ing of  the  majority  opinion  in  Cavanangh  v. 
Jackson  Is  the  more  satisfactory  in  its  appli- 
cation to  the  facta  in  the  case  at  bar.  Under 
the  circumstances  here  appearing,  we  do  not 
think  that  the  fact  that  each  party  had  the 
land  st^parately  assessed  to  himself  and  paid 
the  taxes  upon  that  aaseasment  would  op- 
erate to  defeat  the 'effect  of  the  adverse  pos- 
session of  Matson  and  Greenlaw  in  gaining 
for  them  a  title  by  prescription. 

All  the  circumstances  Indicate  very  strong- 
ly that  there  was  a  mistake  in  drafting  the 
deed  executed  by  Jesse  C.  Greenlaw  to  Boeing 
In  1886,  and  that  both  parties  then  and  for  a 
long  time  afterwards  supposed  and  believed 
that  the  line  described  In  the  deed  was  the 
line  surveyed  along  the  foot  of  the  hill  bound- 
ing the  land  of  which  Greenlaw  retained  pos- 
session. But  owing  to  the  rule  that,  'Wheite 
different  inferences  may  reasonably  be  dra^h 
from  the  circumstances  proved,  the  declslop 
of  the  trial  court  is  conclusive  upon  this  court, 
we  cannot  interfere  with  the  finding  on  that 
pohit.  It- 19  said  that  the  court  below  made 
this  finding  because  the  evidence  gave  no  ex- 
planation as  to  how  the  mistake  occurred  ip 
dravfing  the  deed.  There  was  no  explanation 
by  any  direct  evidence.  Greenlaw  and  the 
attorney  who  drew  the  deed  were  both  dead 
at  the  time  of' the  trial,  and  there  were  no 
means  of  proving  the  facts. attending  imme- 
diately upon  the  writing  and  execution  of 
the  deed.  It  may  be  said,  however,  that  dl- 
nert  evidence  of  the  manner  In  which  a  mis- 
taken description  became  incorporated  in  a 
deed  Is  not  an  Indispensable  requisite  to  a 
reformation  thereof.  If  the  circumstances 
proven  are  sufllcient  to  Induce  the-  conviction 
in  the  mind  of  a  reasonable  man  that  there 
was  a  mutual  mistake  in  drawing  the  deed 
.and  to  show  <d^riy  In  what  aucb,  mistake 
consisted,  a  reformation  may  be  decreed,  al- 
though no  witness  tf Stifles,  to  jperSftnil  knowl- 
edge of  how  it  occurred. 


Digitized  by 


Google 


986 


10^ :  BAVJjfiOf  BfsevmKa. 


HCA 


Because  of  the  finding:. on  tlie 'vut^ect  of 
ownerablp  by  adverse  possessloDt  the  Judg- 
ment Is  erroneous  and  cannot  be  alliowed  to 
stand. 

Ibe  Judgment  Is  reversed. 

We  concur:    ANGELLOTTI,  J. ;  SIX>SS,J. 


(IM  Cal.  S79) 

KIMIO  V.  SAN  JOSB>-LOS  GATOS  INTBR- 

URBAN  RY.  CO.  et  «I.    (S.  P.  6,016.) 

(Bnpreme  Court  of  California.     Oct.  25,  1909. 

Rehearing  Denied  Nov.  22,  1909.) 

1.  CaBBIEBS    (§   316*)— INJUBT  TO   Pabsewqeb 
— Neouqbncb— Pbesdmptionb. 

Where  a  passenger  on  a  street  car  was- In- 
jured in  a  collision  between  the  car  and  the 
car  of  another  street  railroad  at  a  crossing,  a 
presumption  of  neglieence  on  the  part  of  the 
latter  aid  not  arise  irom  the  mere  fact  of  the 
collision.  '     j 

.    [Ed.    Note.— For   other  ,  cases,    see .  Carriers, 
Cent.  Dig.  8J  12G1-1294;   Dec  pig.  |  S16.*] 

2.  Cabbicbs  (t  320*)  —  Collisions  —  Nequ- 

OENCB. 

Whether  a  motorman  was  negligsBt  .who 
.approached  a  crossing  of  another  street  mii- 
road  while  a  car  of  the  latter  was :  approach- 
ing on  a  level  track,  and  within  a  few  feet 
'thereof,  and  in  plain  sight,  in  such  manner  and 
at  such'  speed  that  he  could  not  stop  in  time  to 
avoid  •  collision  if  the  other  car  continued-  to 
advance,  depends  oa  whether  an  .ordinarilv  pru- 
dent man,  having  a  due  re^rd  for  the  safetv  of 
the  iMsiengen  on  the  other  car,  'as  to  whom 
h6  owed  the  exercise  of  ordinary  care,  would 
.have  done  what  he  did,  though  under  an  estab- 
lished custom  of  the  two  railroads  his  car  had 
the  right  of  way  and  the  other  car  should  stop, 
and,  since  a  reasonable  man  might  conciude 
that  under  the  circumstances  ordinary  cars  re- 
quired the  motorman  to  approach  the  crossing 
in  such  a  manner  that  he  could  ston  in  time  if 
tlie  other  car  did  not  stop,  and  that  failure  to  do 
•so  was  negligent  as  to  a  passenger  on  the  other 
car,  regardless  of  whether  the  motorman  on  the 
Other  car  was  also  negligent,  the  issue  of  the 
motorman's  negligence  was  for  the  Jury. 

[E]d.    Note.— For   other  cases.    See   Carriers, 
Dec.  Dig.  I  82a*l 

8.  NBOLionroB  (|  1^6*)— Question  tob  Jvn. 
Negligence  is  a  question  of  fact,  though 
there  Is  no  conflict  in  the  evidence,  where  dif- 
ferent conclusions  on  the  subject  can  be  ra- 
tionally -drawn  from  the  evidence ;  but,  where 
but  one  condosion  can  reasonably  be  reached, 
it  is  a  question  of  law. 

[Ed.  Note.— For  other  cases,  see  Negltgenoet 
Cent.  Dig.  tl  277-SOO;   Dec.  Dig.  i  m'] 

4.  Carbiebs    (f    306*)  —  Collisions  —  Coit- 

PANTE8  Liable. 

Where  the  negligence  of  two  street  rail- 
roads contributed  to  the  injury  of  a  passenger 
of  one  of  them,  the  ^ssenger  oonld  recover  from 
both  railroads,  or  either. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  H  121»-1261 ;   Dec  Dig.  f  SOO.*] 

Bb  Cabkibbs  '  (I  318*)  —  Collisions  —  Neou- 

OENOB— Evidence. 

In  an  action  against  a  street  railroad  for 
injuries  to  a  passenger  of  another  street  rail- 
road in  a  collision  between  the  can  of  the  two 
railroads,  evidence  keld  to  support  a  verdict  of 
negligence  of  the  motorman  in  charge  of  the  car 
which  collided  with  the  car  in  which  the  pas- 
senger was  riding. 

[Ed.  Note.— For  othcw  cases,  see  Carriers,  Dee. 
Vig.  I  81&*] 


6l  DAifAO«r  (i  236*>~BEa«ONAi.  lnuvnaa  — 

Instbuctionb. 

Where,  in  an  action  for  personal  injuries, 
the  testimony  was  conflicting  on  the  Issue  wheth- 
er plaintiff  was  afflicted  in  a  particuiar  manner 
by  reason  of  the  injuries  recMved,  and  whether 
such  condition  was  permanent,  an  instruction 
that  plaintiff  claimed  that  the  injuries  caused  a 
particular  condition,  and  that  the  Jury  were  the 
jodges  as  to  the  extent  of  the  injuries  and  as  to 
the  existence  of  the  condition  complained  of,  and 
that,  if  the  injuries  received  did  not  cause  such 
condition,  they  should  not  allow  plaintiff  any 
damages  on  account  thereof,  and  toat  the  bur- 
den was  on  plaintiff  to  show  the  sesult  of  the 
Injuries,  was  not  objectionable  as  allowing  dam- 
ages for  such  future  loss  as  the  jury  might  think 
would  possibly  or  probably  foUow  from  the  in- 
jnries. 

(Ed.  Note.— For  other  cases,  see  Damages^ 
Cent  Dig.  Si  64^556 ;   Dec.  Dig.  I  21G.*] 

7.  Affkal  and  Ebbob  (<  1050*)  —  Habulebs 
IEbbob  —  Ebboneous  Aduisbion  of  Evi- 
dence. 

Where,  in  a  peisonal  injury  action,  plain- 
tiff testified  without  objection  that  his  business 
was  worth  before  the  accident  from  $10  to  $12 
a  day,  and  that  his  earning  capacity  before  the 
adcident  was  from  $10  to  $12  a  day.  and  that 
be  had  not  been  able  to. attend  to  business  sines 
the  accident,  :the  error,  if  any,  in  permitting 
him  to  state  that  since  the  accident  he  had  not 
been  able  to'  earn  $10  or  $12  a  day  In  his  busi- 
ness, was  not  prejodicisl,  as  he  did  not  therebgr 
intimate  anv  amount  by  which  his  earning  ca* 
paclty  had  been  decreased. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4153-1166;  Dec:  Dig.  i 
1650.'} 

&  WrrNKSSEs  (I  268*)— Cboos-BxaKINatioB 
—Extent. 

Where,  in  an  action  against  two  street  rail- 
roads for  injuries  to  a  passenger  of  one  of  them 
in  a  eolllsion  with  a  car  of  the  other  at  a  cross- 
ing, the  motorman  of  the  latter  testifled  on  di- 
rect examination  as  a  witness  for  plaintiff  as  to 
the  custom  between  the  two  railroads  under 
which  the  cars  of  the  latter  had  the  right  of 
Way,  widiont  referring  to  any  otder  from  any 
officer  of  tlie  latter  railroad  as  to  the  right  of 
way  at  the  crossing,  a  queation  on  cross-exam- 
ination as  to  what  orders  he  had  received  as  to 
the  right  of  way  at  the  evossing  was  not  proper 
cross-exaaunatios^  bnt  was  an  attempt  to  bnag 
before  the  jnry  orders  which  had  been  given 
by  the  latter  railroad  to  its  servants  ont  of  hear- 
ing of  plaintiff  and  oodefendant. 
'  [Ed.  Note.— For  other  cases,  see  Witne 
Gent  Dig.  H  94d-834:  Dee.  Dig.  I  289.*] 

8.  Tbial  (f  tiS*)  —  Bvidbhob  —  Bkolobion  oh 
CotTBT's  Own  Motion. 

Where  proposed  evidence  is  inadmissible 
for  any  purpose,  the  court  msy  exclude  it  on 
Its  own  motion. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  I  130;    Dec.  Dig.  i  66.*] 

10.  Tbial  (|  74*)— Evidxno— Pabtt  Ehtri/- 

xo  10  Object. 

In  an  action  against  two  street  railroads 
tor  injuries  to  a  passenger  of  one  of  them  In  a 
collision  witb  a  car  of  the  other  at  a  crossing, 
the  former  might  object  to  a  ouestion  asked 
a  witness  on  cross-examination  ny  the  latter, 
where'  the  question  called  for  evidence  incom- 
petent for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  170 ;   Dec.  Dig.  i  74.*] 

IL  Witnesses  (f  270*)— Cnoas-EXAMiNAnoir 

rOB    lUPXACHMEHT. 

Where,  in  an  action  against  two  street  rail- 
roads for  injuries  to  a  passenger  of  one  of  them 
in  a  collision  with  a  car  of  the  other  at  a  crosa- 


•For  other  casM  ses  same  topte  and  section  NUMBER  la  Dec.  *  Am.  Digs.  1M7  to  date,  *  Reporter  todezaa 
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far,  the  mMomiBii  of  fbe  latter  testified  ob  41- 
nct  ez«minatloii  tliat  Nven  or  eirht  mltutcs 
«ft«r  the  collWoB  he  epoke  to  the  servants  of 
the  former  company,  and  stated  that  he  had  not 
diseassed  the  accident  since  its  occurrence  with 
-anjr  one.  a  qneetion  on  crees '  examination  as 
to  what  he  stated  to  tkt  wrrants  of  the  former 
-company  was  not  piopet  croag-ezamination,  in 
the  absence  of  any  Intimation  that  the  object 
of  the  proposed  erMence  was  to  impeach  the 
fnotorman  by  prorinf  an  incoudstent  statement 

[Ed.  Note.— For  other  easfe,  tee  WitB( 
Cent  Die  H  966-857;  Dec.  Dig.  i  270.*] 
12.  EviDuua  (I  123*)— D»a.ASAnoN»-"au 

GESTiB." 

A  statement  of  a  motorman,  made  seren  Or 
«lBfat  minntea  after  a  collision' between  can  at 
a  crossing,  as  to  the  cause  of  the  accid^t,  is 
not  a  pait  of  the  res  gestse.  and  is  not  admis- 
vible  for  or  against  his  employer. 

[Bd.  Note.— For  other  cases,  see  Bridence, 
Cent  Dig.  H  8S1-S«8;  Dee.  Dig.  i  128.* 

For  other  defliiitlsn»  sea  Words  and  Phraasa. 
▼oL  7,  pp.  Qiao,  6136;  tsI.  8,  p..  7787.] 

X8,  BviDBKOB  (I  6«8»)— Opwioh  Svv>MKqm~ 

,     COMPETENCX  Oft  WITNESS. 

A  graduate  nurse  of  five  years'  experience 
la  competent  to  testify  why  he  gave  a  patient 
«tiyokniBe'aQd  bunAf' 

[EM.,  Note.~For  other  cases,  sea  Bvidenoe, 
Omt  Dig.  IS  2343-2347;  Dec.  Dig.  I  536>1 

14.   WiTMCSSES  (1   287*)— RSDIBEOT   EXAXUTA- 

noN— Giving  Wholb  Teansaction, 

Where,  in  a  personal  injary  action,  a  nnnw 
OB  dit«et  •examination  testified  from  meousy  as 
40.  the  condition  of  plalptiff  -during  the  time  he 
acted  as  nurse,  and  stated  on  cross-examination 
that  he  had  bamed  his  charts:  that,  wBen  he 
left  plaibtiirs  home,  he  akkei  plaintHT  if  he 
-wanted  the  charts,  and  that  pl^Untiff  aaid  that 
le  would  net  need  them ;  that'  there  would  be 
no  lawsuit— it  was  proper  on  reotrect  exam- 
ination to  elicit  the  other  portion  of  the  'eon- 
Tersation  between  the  nurse  and  plaintiff  to  the 
«ffect  that  plaintiir  stated  that  tha  reason  there 
would  be  no  lawsuit  was  that  an  ofBcer  of  one 
of  the  defendants  hiJI  promised  to  do  the  right 
thlBK.  and  that  plaintiff  tkoaght  that  the<ofiloer 
wonkl  do  so. 

[Ed.  Mote.— For  other  cases,  see  Witnesses, 
Cent.   Dig.   H  030,   1000-1002;    Dec   Dig.   | 

■IK.  WmrESSES  (|  291*)  —  Reckosb-Bzaioiia- 

TTON. 

Wbera,  in  a  penoqal  injuiy  actioit,  a  anow 
on  direct  examination  testified  from  memory  as 
to  the  condition  of  plaintiff  durine  the  time  he 
acted  as  nnrse,  and  on  cross^xammation  stated 
tkat  he  had  bomed  his  charts,  and  that  he  id- 
waya  did  so  unless  the  patient  wanted  them,  aijd 
fhat,  when  he  left  plaintiff's  home,  he  aslced 
plaintiff  if  he  wasted  the  charts,  and  that  plain- 
tiff replied  that  he  woald  not  need  them,  that 
there  would  be  no  lawsuit,  and  on  redirect  ex- 
/amination  testified  without  objection  to  the  re- 
mainder of  the  conversation  lictween  himself 
«»d  plaintiff,  saying  that  plaintiff  told  htm  that 
tiie  reason  there  wonM  'be  no  lawsuit  was  that 
aa  officer  of  one  of  the  defendants  had.  promised 
to  do  the  right  thing,  a  question  on  recroak- 
examinaiion  as  to  the  conversation  between 
plaiatiff  and  such  offloes  'was  improper,  because 
the  subject-matter  was.  not  covered  by..4UBything 
previously  testified,  to. 

[Ed,  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  100ft  1007?  Dec.  Dig.  f  291.*] 

16k  WlTKESSBB  (I  260*)— BXAKIWATIOK. 

■'  Wnere,  in  a  personal  injury  actioo,  a  phy- 
•idaa  testified  tl^t  he  had  no  onlAion-to  offer 
as  to  whether  .plamtiff  was  ahsmwujig  any  symp- 
toms, It  was  proper  to  permit  him  to  testify 
whetfaet'  he  ititended  to  intimate  thiit  plaintiff 


wJM  Aamming,  ana  ti  expUifa  that  he  meant 
that  from  a  medical  standpofait  it  was  difficult 
to  sa'y  as  to  the  shamming,  though  he  might 
have  an  opinion  if  he  could  take  plaintiff  and 
his  personal  knowledge  of  him  into  considera- 
tion. 

[Ed.  Notey— For  other  cases,  see  Witnesses, 
OenL  Dig.  i  898;   Dec.  Dig.  I  260.*] 
IT.  tBriDKiioB  (I  628*)— Oknior  BviDniOB— 

O0KF«TBNOT. 

Where,  In  a  personal  injury  action,  the  evi- 
dence showed  that  plaintiff  at  the  time  of  his 
injury  was  62  years  old,  that  a  muscle  or  a 
blood  vessel  was  ruptured,  and  there  was  an  ex- 
travasation of  blood  amounting  to  a  quart,  a 
physician  might  give  his  opinion  as  to  whether 
there  would  probably  be  a  permanent  injury. 

[Ed.    Note.— For  other   cases,    see   Evidence, 
Gent  Dig.  H  2386-2887 ;  Dec.  Dig.  I  528.*] 

18.  Appbax.  ahd  Ebbob  (I  lOBO*)— Habmixss 
Erbob  —  Ebboneoub    Aduibsioit    ow    Evi- 

DKMCE.  , 

Where,  in  a  personal  fninrv  action,  plain- 
tiff, over  oblecHon,  was  permitted  to  testify  tliat 
he  supposed  that  his  expeoses  for  mediwi  atr 
tendance  were  somewhere  in  the  neighborhood 
of  $600.  or  $600,  and  the  trial  court  ordered 
plalntilC  to  remit  $600  of  the  verdict  as  a  condi- 
tion to  a  denial  of  a  new  trial,  on  the  f^und 
that  the  evidence  was  insuffclent  to  Justify  an 
allowtuice  for  expenses  for  medical  attendance, 
the  error,  if  any,  in  admitting  the  evidence  was 
not  reversible. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Ermr^  Dec  Dig.  I  10oa*l 

19.  New  TUAt  (I  i-#9*)— OBOxmos— AiTiDA- 
vitb. 

An  affidavit  on  motion  for  a  new  trial  on 
the  ground  of  misconduct  of  the  jury  cannot  be 
ooaiddered-when  made  solely  on  Information  and 
beHef. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  289;  Dec.  Dig.  |  140.*] 

20.  Nbw  Tbiai.  (f  143*)— MisooNOUCZ  or  JuBT 

— XMPEACIUiBNT  OF  VEBDICT. 

t.  Juror  may  not  impeach  the  verdict  ex- 
a  the  single  ground  as  authorized  by  Code 
Cfv.  Proc  J  657,  subd.  2,  that  the  verdict  ^aa 
the  result  of  a  resort  to  the  determioatioa  of 
chance.      .       i.    ; 

[Ed.  Note.— For  other  eases,  see  New  T(fa^ 
Cent  Dig.  H  290-296;   Dae.  Dig.  i  148.*] 

21.  Nbw  Tbiax  (1 140*)— MiaooiTDOor  w  Xobt 
— Dboi.abaii<mib  of  Jubobb. 

Affidavits  of  declarations  and  admissions  of 
Jurors  showing  misconduct  impeaching  the  ver- 
dict cannot  be  considered  on  a  motion  for  new 
trial  oa  the  ground  of  misconduct  of  the  Jury:. 
[Ed.  NotSb— For  other  cases,  see  New  Trial. 
Cent  Dig.  H  284-306;   Dec.  Dig.  (  140.*] 

221  N«w  T^AI.  (f  144*)— MiscowDXJOT  of  Jubt 
— Affioavitb  of  Jubobb  ir  Dbrlai.. 
A  Juror  may  not  deny  the  prejudicial  in- 
fluence on  his  mind  of  knowledge  acquired  by 
misconduct 

[Bd.  Note.— For  other  case%  see  New  Trial, 
Cent  Dig.  I  298;   Dec.  Dig.  f  144.*] 

23.  New   TBIAX,  (I  144*)— VnOIOT— IKFKAOH- 

wirr. 

Affidavits  of  jurors  may  be  used  to  disprove 
or  explain  alleged  misconduct. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
eent  Dig.  I  296;  Dee.  Dig.  1 144.*] 

24.  New  Tbial  (i  56*)— Gbouudb— MiBcoir- 
KroOT  OF  Jtjbt. 

A  new  trial  will  ant  be  panted: on  the 
gsouod  of  misconduct  of  th^  jury  when  the 

misconduct  was  of  such  tnSing  nature  that  'it 
could  not  have  been  prejudicial   to   the  party 
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compiainliif,  or  wheM  the  Cftimeas  at  tin  trial 
was  not  in  any  way  affected  thereby. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cbnt  Dig.  S!  11&-U9;    Dee.  Dig.  |  56.*] 

25.  New  Tkial  (|  44»)  — Gkounds  — MisooBT- 
dtjct  of  jubt. 

Where,  in  an  action  for  injqries  to  a  pas- 
senger in  a  collision  between  cars  of  two  street 
railroads,'  the  issues  so  far  as  one  of  the  rail- 
roads was  concerned  were  whether  its  motor- 
man  was  warranted  in  assaming  that  tlte  car 
of  the  other  railroad  would  not  be  at  the  oiosa- 
Ing  at  the  time  h«  reached  it,  and  whether  he 
approached  the  crossing  at  sncfa  speed  that  he 
could  not  stop  in  time  to  avoid  anything  there- 
on, however  well  adapted  to  all  purposes  the 
brake  on  the  car  was,  the  misconduct  of  the 
jury  in  examining  the  brake  of  a  car  and  the 
mechanism  thereof  while  on  the  car  going  to 
the  place  of  the  accident  for  a  view  did  not 
warrant  a  new  trial  on  the  ground  of  snch  ml»- 
conduct. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  80-88;  Dec.  Dig.  i  44.*] 

26.  New  Tbiai.  (|  66*)— Obotirdb— Mibooh- 

DtJCT    OF   JUBT. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger on  a  street  car  in  a  collision  between  bis 
car  and  the  car  of  another  street  railroa/i  at  a 
crossing,  the  issue  was  whether  the  motoiman 
of  the  latter  railroad  was  warranted  in  assum- 
ing that  the  car  of  the  former  would  not  be  at 
the  crossing  at  the  time  be  reached  it,  and 
whether  he  approached  the  crossing  at  such 
■peed  that  be  could  not  stop  in  time  to  avoid 
anything  thereon,  the  refusal  to  grant  a  new 
trial  for  the  misconduct  of  a  Juror  while  inspect- 
ing the  aoene  of  the  accident  in  stating  at  the 
time  a  car  of  the  latter  railroad  approached 
the  crossing  that  that  was  the  w'ay  the  passen- 
ger was  injured,  and  that  if  the  tracks  were  wet 
the  oar  conid  not  have  been  stopped  before  the 
crossing,  was  warranted,  as  the  trial  court  could 
find  that  the  juror  was  not  prejudiced,  and  that 
his  statement  did  not  prejudice  the  other  jurors. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
CSent  Dig.  {|  116-119;    Dec.  Dig.  f  56.  •! 

Department  1.  Appeal  from  Superior 
Court,  Santa  Clara  County;  John  B.  Bleb- 
ards,  Judge. 

Action  by  Charles  Klmic  against  the  Ban 
Jooe-IiOs  OatoB  Intemrban  Railway  Com- 
pany and  another.  From  a  Judgment  for 
plalntlir,  defendant  the  San  Jose  &  Santa 
Clara  County  Railroad  Company  appeal&  Al- 
armed. 

See,  alBO,  104  Pac.  812. 

B.  M.  Rea,  for  appellant.  Leo  B.  Archer, 
for  respondeat. 


ANGELLOTTI,  J,  This  Is  an  appeal  by  de- 
fendant Son  Jose  &  Santa  Clara  County  Ball- 
road  Company  (hereinafter  designated  as 
the  appellant)  from  a  Judgtuent  In  favor  of 
plaintiff  against  It  and  its  codefendant,  San 
Jose-Los  Gatos  Interurban  Railway  Company 
(hereinafter  designated  as  the  Interurban 
Company),  ftir  damages  for  personal  Injuriesi 
and  from  an  order  denying  Its  motion  for  a 
new  trial.  The  general  facta  of  the  case  are 
stated  In  tba  opinion  ffied  September  20,  1909, 
In  the  matter  of  the  appeal  of  the  Interurban 
Company  from  the  same  Judgment  and  from 


an  order  denying  its  motion  for  a  new  trial 
(S.  F.  No.  6020)  104  Pac.  812. 

1.  At  the  dose  of  plaintiffs  case,  appellant 
made  a  motion  for  a  nonsuit  upon  the  ground 
that  iilalntiff  had  failed  to  prove  any  negli- 
gence on  appellants  part.  The  granting  of 
this  motion  was  objected  to  by  both  plaintiff 
and  the  Interurban  &>mpany,  and  the  motion 
WHS  denied.  It  is  urged  that  this  ruling  was 
erroneous.  We  are  of  the  opinion  that  the 
evidence  introduced  by  plaintiff  was  suffi- 
cient to  warrant  the  denial  of  the  motion. 
It  Is  true  that  as  the  plaintiff  was  a  pas- 
senger on  the  Intemrban  Company  car,  and 
not  on  appellant's  car,  no  presumption  of 
negligence  on  the  part  of  appellant  arose  from 
the  mere  fact  of  collision.  Harrison  v.  Sutter 
St  By.  Co..  184  CaL  649,  66  Pac.  787,  65  U 
R.  A.  608;  Tompkins  w.  Clay  St  R.  R.  Co.. 
66  CaL  163,  4  Pac.  1165.  But  there  was  evi- 
dence as  to  other  fticts  that  warranted  the 
trial  court  In  concluding  that  there  was  a 
sufficient  case  on  the  qnestlon  of  appellant's 
negligence  to  go  to  the  Jury.  It  may  be  con- 
ceded that  the  evidence  showed  very  clearly 
that  appellant's  cars  had  the  right  of  way  over 
said  crossing,  and  that  it  was  the  duty  of  the 
Intemrbaa  car  operatives  to  come  to  a  stop 
before  crossing  Tmitk  street  whenever  one  of 
appellant's  cars  was  approaching,  and  to  al- 
low such  car  to  pass  before  crossing.  The 
well-established  custom  of  appellant's  cars 
was  to  slow  up  on  approaching  the  crossing 
and  then  to  cross  without  stopping.  Appel- 
lant's motorman,  W.  B.  Plimpton,  called  by 
the  plaintiff,  testified  that  in  conformity  to 
this  custom  on  the  occasion  In  question  he  did 
shut  off  his  current  and  pull  back  on  bis 
brake  when  approaching  the  crossing,  and 
that  he  was  going  at  the  rate  of  four  or  five 
miles  an  hour  when  fifteen  feet  from  San 
Carlos  street,  he  saw  the  Interurban  car 
standing  BtiU  on  the  east  side  of  the  crossing, 
and  only  then  released  his  brake  and  threir 
on  Ms  current,  and  at  that  moment  tiie  Inter- 
urban car  shot  out  In  front  of  him  at  full 
speed.  He  said  that  he  immediately  shot  off 
his  current  and  put  on  bla  brakes  but  that 
it  was  lmi>088lble  to  stop  in  time.  His  con- 
ductor, also  called  by  plaintiff,  corroborated 
him  by  testifying  that  the  car  slowed  down 
to  about  four  miles  an  hour  when  near  San 
Carlos  street;  that,  when  it  was  about  20 
feet  from  the  crossing,  he  saw  the  Interur- 
ban ear  Standing  on  the  east  side  of  Tenth 
street;  and  that  this  appellant's  motorman 
turned  on  bla  current  and  dashed  ahead. 
But  tbere  was  othortsstiiiiony  on  the  part  of 
wltnaiifto  of  plaintiff  from  which  the  Jury 
might  properly  conclude  that  the  Interurban 
car,  whicb  was  that  d^y  being  operated  by  a 
new  motorman  and  a  new  conductor,  did  not 
come  to  a  stop  before  attempting  to  cross  at 
Tenth  street  It  did  slow  down  to  allow  a 
passenger,  the  only  passenger  other  than 
plaintiff,  to  alight,  but  be  stepped  off  the  car 
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before  It  sUgpped,  and  toatified  tbat  be  did 
jiot  know  whether  It  stopped  after  ]xe  alight- 
«d.  The  plaintiff  testified  quite  elearly  and 
positlTely  that  this  passenger,  prepared  to 
alight  by  getting  down  «a  the  qtep  with  bis 
hand  on  the  bar ;  that  the  car  slowed  down 
and  he  swung  off  while  It  was  moving  slow- 
ly; that  Just  as  he  swung  off  the  conductor 
rang  the  bell  and  the  car  shot  ahead  very 
fast;  and  that  the  motorman  of  the  Interur- 
ban  ear  did  not  look  to  the  north  at  all,  but 
was  apparently  engrossed  In  the  passenger 
who  was  alighting.  There  was  nothing  im- 
probable In  this  evidence,  and  it  was  svtffl- 
dent  to  support  a  conclusion  on  the  part  of 
the  Jury  that  the  Interurban  car  did  not 
come  to  ■  stop  at  or  near  Tenth  street  until 
•topped  by  the  coilision.  Appellant's  car 
■struck  the  Interurban  car,  a  car  83  feet  long, 
near  the  front  wheel  of  the  rear  truck,  kaeek- 
Ing  such  rear  truck  some  2  feet  off  the  track. 
Appellant's  car  weighed  about  15  tons.  The 
motorman  of  appellant's  car  testified  that 
he  saw  the  Interurban  car  approaching  on 
San  Oarlos  street  when  It  was  about  100  feet 
from  the  crossing.  The  croaelng  at  Tenth 
street  and  San  CaiiOB  street  is  a  level  cross- 
ing, and'  both  of  said  streets  are  level.  It  had 
been  raining  om  the  day  of  the  accident,  and 
the  tracks  were  a  "little  damp"  by  reason 
thereof.  Appellant's  car  was  being  operated 
on  the  easterly  of  its  two  tracks  on  Tenth 
street,  the  track  nearest  the  Interurban  car 
approaching,  on  Ban  Carlos  street.  The  ac- 
cident occurred  between  12  and  1  o'clock  of 
the  afternoon.  There  was  nothing  to  indicate 
whether  any  warning  signal  was  given  by 
either  car  <m  ainvoecbing  the  crossing.  In 
all  this  evidence  there  wss  certainly .  suffi- 
cient to  support  a  conclusion  that  appellant's 
motorman,  having  under  his  ab8<d«te  control 
an  electric  street  cat  of  great  power  and 
weight,  approached  the  Intersecting  track  of 
another  street  railroad  while  a  ear-  of  such 
other  road  was  approaching  such  intersec- 
tion on  a  lefVel  track  and  was  within  a  few 
'feet  tbieteat  and  in  plain  sight,  in  such  man- 
ner and  at  such  a  rate  of  speed  that  he  eonid 
not  step  his  car  in  time  to  avoid  a  collision 
In  the  event  that  the  other  car  omtlnued  to 
advance. ^x>n  its  track  to  the  Intersection. 
Wonld  an  ordinarily  prudent  man  having  a 
'due  regard  for  the  safety  of  those  who  were 
passengers  «a  the  other  car  and  as  to  whom 
he  was  hdd  to  the  exercise  of  ordinary  care 
do  this  under  libe  droomstancesi  even  though 
he  knew  that,  under  an  cBtabllshed  custom  of 
the  two  roads,  his  car  had  the  right  of  way 
and  the  other  car  shonld  Stop  and  allow  him 
to  pass,  and  even  although  the  other  car  had 
Slowed  down  7  Wa  do  not  fed  that  this  ques-. 
Hon  can  be  answered' in  the  afflnnatlve  as  a 
matter  of  law;  and,  if  It  cannot  be  so  an- 
swered, it  cannot  be  said  as  a  matter  of  law 
that  he  was  not  negligmt.  "The  mie  la  that 
ne^lgenee'  la  a  question  at  fact  for  the  jury, 
•Ten  wheR'  there  Is  no  conflict  in  the  evl- 
-4eneaf  If  diCerent  cenduatoas  upon  the  sub- 


ject can  be.  rationally  drawn  from  the  evi- 
dence. *  *  *  If  but  one  conclusion  can 
reasonably  be  reacbed  from  the  evidence,  it 
is  a  question  of  law  for  the  court;  but, 
if  one  sensible  and  Unpartial  man  might  de- 
cide that  the  plaintiff  had  exercised  ordinary 
care,  and  another  equally  sensible  and  im- 
partial man  that  he  had  not  exercised  such 
care.  It  must  be  left  to  the  Jury.  Our  ideas 
as  to  what  would  be  prop^  care  vary  accord- 
ing to  temperament,  Imowledge,  and  experi- 
ence. A  party  should  not  be  held  to  the  pecu- 
liar notions  of  the  Judge  as  to  what  would 
be  ordinary  care.  That  only  can  be  regard- 
ed as  a  standard  or  rule  which  would  be  rec- 
ognized or  enforced  by  all  learned  and  con- 
scientious Judges,  or  could  be  formulated  in- 
to a  rule.  In  the  nature  of  things  no  such 
common  standard  can  be  reached  In  cases  of 
negllgencei  where  reasonable  men  can  reach 
opposite  conduBlons  upon  the  facts."  Wahl- 
gren  t.  Market  St  Ry.  Co..  132  CaL  656. 
663,  62  Pac.  SOS,  64  Fac.  993,  and  cases  there 
dted.  See,  also.  Seller  v.  Market  St.  By. 
Co.,  139  Oal.  268,  271,  72  Pac.  1006.  A  rea- 
sonable man  might  well  conclude  that,  under 
the  circumstances  shown  here,  the  exercise 
of  ordinary  care  required  appdlant's  motor- 
man  to  approach  the  crossing  in  such  a  man- 
ner that  he  could  stop  in  time  to  avoid  a 
collision  if  the  other  car  did  not  stop,  and 
that,  if  be  did  not  do  this,  he  was  guilty  <tf 
negligence  as  to  plaintiff,  r^axdless  of  wheth- 
er the  motorman  of  the  Interurban  car  waa 
also  guilty  of  negligence.  Where  the  negli- 
gence of  the  managers  of  both  vehicles  con- 
tribute to  the  Injury,  the  party  Injured  may 
recover  from  the  proprietors  of  dther  or 
both.  Tompkins  v.  Clay  St  B.  B.  Co.,  66 
Cal.  163,  4  Pac.  1166.  It  might  reasonably 
be  concluded  that  tn  the  exercise  of  ordinary 
care  appellant's  motorman  could  not  act  upon 
the  assumption  that  the  moving  Interurban 
car  would  .be  stopped  before  reaching  the  in- 
tersection, notwithstanding  that  he  had  the 
right  of  way,  and  that  until  it  had  actually 
come  to  a  full  stop,  he  was  called  upon  to 
assume  that  there  was  danger  of  a  collisien 
if  he  went  rapidly  ahead,  and  to  so  manage 
his  car  as  to  ayoid  the  same.  Of  course,  if 
he  neglected  to  observe-  that  the  Interurban 
car  had  not  stepped  when  he  could  have  ob- 
served that  fact  by  the  exercise  of  ordinary 
care,  he  was  negligent  in  failing  to  observe 
it  and  in  acting  accordingly. 

2.  It  Is  dalmed  that  the  evidence  was  In- 
Buffident  to  sustain  the  conclusion  of  the  Ju- 
ry that  there  was  negligence  on  the  part  of 
appellant  This  dalm  reqQlres  very  little  no- 
tice in  view  of  our  discussion  of  the  alleged 
error  in  denying  the  moticm  for  a  nonsuit 
The  case  of  the  plaintiff  was  strengthened  on 
the  quesdon  whether  or  not  the  Interurban 
car  etopped  before  comlhg  to  the  crossing  br 
the  testimony  of  the  motonhan  thereof,  called 
as  a  witness  by  tbe  Interurban  Company, 
who  testifled  that  the  ear  did  not  stop,  but 
Hn^  BkMved  down,  ifbUethe  case  of  appet 
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lant  was  strengtbened  by  the  testimony  of  a 
pnesenger  on  Its  car,  who  testified  that  the  In- 
t^rurban  car  did  stop.  There  was  also  the  tes- 
timony of  the  motorman  and  the  condactor  of 
the  Interurban  car  to  the  effect  that  as  they 
reached  the  crossing  they  tor  the  first  time 
saw  appellant's  car  125  to  150  feet  away  com- 
ing at  a  rate  of  15  to  20  miles  an  hour.  There 
was,  taking  all  the  testimony  on  this  point, 
simply  a  conflict  of  evidence.  For  the  tea- 
sons  stated  In  discussing  the  motion  for  a 
nonsuit,  there  was  sufficient  evidence  to  sup- 
port the  verdict 

3.  It  is  contended  that  the  damages  award- 
ed are  excessive.  The  verdict  was  for  $7,- 
000.  Six  hundred  dollars  was  remitted  from 
this  in  consequence  of  the  order  of  the  trial 
court  on  motion  for  new  trial,  making  the 
judgment  one  for  $6,400.'  The  record  on  this 
appeal  shows  practically  the  same  evidence 
on  the  question  of  damage  as  did  the  record 
on  the  appeal  of  the  other  defendant  (8.  V. 
No.  5020).  This  question  was  fully  discussed 
In  the  opinion  filed  on  that  appeal,  and  it  was 
concluded  that  It  could  not  be  held  that  the 
damages  awarded  were  excessive  in  amount. 
For  the  reasons  stated  in  that  opinion  the 
same  ruling  must  be  made  here. 

4.  It  is  contended  that  the  trial  court 
erred  In  giving  the  following  instruction  at 
the  request  of  the  other  defendant:  "He 
(plaintiff)  also  claims  that  the  physical  In- 
juries in  question  caused  a  condition  of  dis- 
ease known  as  neurasthenia  or  traumatic 
neurosis  and  that  such  condition  is  possibly, 
or  probably  permanent.  You  are  the  Judges 
of  the  fact  as  to  the  extent  and  severity  of 
"Hbe  Injuries  sustained  by  the  plaintiff,  and 

also  as  to  the  fact  of  th«  existence  of  aeur- 
asthenia,  or  traumatic  neurosis,  as  weU  as 
of  the  degree  of  such  disease,  and  of  the 
probability  of  Its  permanency.  If  yon  find 
that  the  injuries  received  by  plaintiff  in  the 
collision  in  question  did  not  cama»  neuras- 
thenia or  traumatic  neurosis,  you  will  not 
allow  plaintiff  any  damages  because  of  the 
existence  of  such  disease."  The  instruction 
then  went  on  to  say  that  the  burden  was  on 
the  plaintiff  to  show  such  result  from  the 
Injuries,  and  that,  if  be  had  failed  to  do  so, 
he  could  not  recover  damages  therefor.  The 
theory  of  learned  counsel  for  appellant  ai>- 
parently  Is  that  the  jury  were  practically 
told  by  thts  Instruction  that  they  might  al- 
low damages  for  such  future  loss  as  they 
thought  might  "possibly  or  probably"  follow 
on  account  of  the  Injuries;  the  true  rule  In 
'this  regard  being,  as  stated  in  Melone  t. 
Sierra  Ry.  Co.,  151  Cal.  117,  91  Pac.  622,  that 
plaintiff  can  recover  only  "such  damages  as 
by  the  evidence  it  is  reasonably  certain  he 
.will  suffer  Jn  the  future."  We  do  not  so 
.construe  the  Instruction.  It  was  not  an  in- 
atmctlon  on  tbe  subject  of  damages  at  all. 
The  testimony  of  tbe  witnesses  was  conftict- 
,ing  as  to  whether  the  pUtintiff  was  then  af- 
itiicted  in  the  mannev  sta:ted  by  oresstHi  of  tbe 
4bji|i1m  raceii!ed,.and.  it  ua,  tm  ta  .tl^ei. per- 


manency of  such  eondltKn.'  The  wbole  pur- 
pose and  «ffeet  of  this  instruction  was  to 
Impress  upon  the  Jury  that  they  were  the 
sole  judges  as  to  the  extent  and  severity  of 
the  Injuries  sustained,  the  then  condition 
of  the  plaintiff  in  the  respect  specified  and 
the  probability  of  its  permanency,  and  that 
in  all  these  matters  the  burden  was  on  tbe 
plaintiff  to  establish  his  case  by  a  preponder- 
ance of  evidence.  It  was  nowhere  intimated 
to  tbe  jury  that  they  might  award  damages 
tor  future  losses  which  were  only  possible  or 
probable  and  not  reasonably  certain  to  en- 
sue. The  only  Instruction  as  to  the  damages 
that  might  be  awarded  was  carefully  limit- 
ed, so  far  as  future  damage  was  cencemed, 
as  follows*.  "If  the  injury  has  impaired  the 
plaintiff's  power  to  earn  money  In  the  fu- 
ture, such  sum  as-  will  compensate  him  for 
such  loss  of  power."  At  the  request  of  ap- 
pellant the  court  instructed  the  Jury  that 
they  could  allow  "only  such  actual  damages 
as  the  evidence  shows  to  a  reasonable  cer- 
tainty be  iias'  sustaiaed  by  reason  of  the 
accident,"  and  that,  "If  you  flnd^  that  the  in- 
Jury  is  of  a  permanent  nature,  then  plain- 
tiff is  entitled  on  account  of  tlie  damages  to 
compensation;  that  Is,  to  such  sum  as  will 
compensate  hW  for  Ms  loss  of  power  to 
earn  money  In  the  futtlre." 

6.  Plaintiff,  having  testified  without  objec- 
tion that  his  tltaie  and  business  (whidi  was 
a  "wall  paper  business")  was  worth  before 
the  accident  from  $10  to  $12  a  day,  that  his 
earning  capacity  before  the  accident  waa 
from  $10  to  $12  a  day,  and  that  he  had  not 
beat  able  to  att^d  to  business  since  the  ac- 
cident, was  asked:  "Since  tbe  accident  have 
you  beoi  able  to  earn  that  amount  of  money 
In  your  business  V"  An  objection  to  this 
qnestlon  was  ov<erruIed,  and  the  witness  an- 
swered: "I  have  not"  If  we  aaarame  tfala 
ruling  to  have  been  tecfanlcaUy  erroneoos, 
we  nevertheless  cannot  bold  It  i^jadlcial. 
Tbe  -answer  of  tbe  wttness  to  the  question 
did  not  Intimate  any  amount  by  which  his 
earning  capacity  In  the  business  had  be«i 
decreased,  but  simply  that  it  had  been  de- 
creased, that  he  had  not  been  able  to  earn 
the  full  amount  stated.  So  far  as  any  spe- 
cific damage  was  ooncemed,  which  under  tbe 
instructions  of  the  court  mtist  be  shown  by 
the  plaintiff  before  any  recovery  therefor 
could  be  had,  plaintiff's  case  practically 
stood  after  the  answer  the  same  as  it  did 
before,  upon  the  evidence  that  had  already 
been  admitted  withont  objection.  The  an- 
swer did  not  materially  add  to  the  effect  of 
such  previous  testtmoDy. 

6.  Appellant's  motorman,  called  by  plain- 
tiff as  a  witness,  testified  fully  on  direct  ex- 
amination as  to  the  ciuitom  between  the  two 
oomtianles  under  which  aiv^lanfa  can  had 
the  Tight  of  way.  He  fully  sabstantiatBd 
the  claim  of  appellant  in  regard  thereto. 
No  .testimony  was  given  by  him  on  direct 
examination  as  to  any  statement  or  Mder 
made  or  glT«L  bltt  hy.tJa  affioec  of  the  ap- 
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seUant  In  ngard;  to  the  tfgbt  oft^mynftt  raeb 
crossing.  On  croBO-eoumiiwtlon  by  anD«l>. 
laat's  connsel  he  wm  asked:  "Wbat  erden 
did  you  hare  from  your  office  In  regard  to 
the  right  of  -way  at  that  cresslng?"  .  nUs 
was  objected  to  by  the  other  defendant  as 
incompetent^  Irraleyant,  Immaterial,  and  not 
proper  croas-examlration.  No  objection  was 
Interposed  by  plaintiff.  The  objection  was 
sustained.  We  cannot  conceive  of  any  theo- 
ry upon  which  it  can  be  held  that  the  sup-, 
posed  evidence  was  competent  for  any  pur- 
pose. It  was  not  cross-examlimtion  regard- 
ing any  matter  covered  by  the  direct  exam- 
ination, and  was  simply  a  plain  attempt  to 
bring  before  the  Jury  statesnents  and  instruc- 
tions which  had  Iieen  made  and  gtren  by  ap- 
pellant to  its  servant  out  of  the  hearing 
of  plaintiff  and  the  other  defendant  Bven 
If  there  Iiad  been  no  objection  upes  the  part 
of  any  party  to  the  question,  the  proposed 
evidence  being  incompetent  and,  IsadmlBslble 
for  any  purpose)  the  .court  liad-  the  right  to 
exclude  it  of  Its  own  motion.  See  OaveyT; 
Southern  Fac.  Co..  116  Cal.  380,  48  F»a  117; 
People  V,  Wallace,  89  OSl.  106,  26,  Pse.  650; 
Parker  v.  Smith,  4  Ca}.  106.  It  Is  therefore 
nanecesaary  to  consider  whether  the  objec- 
tion made  by  appellant's  codefendant  alone 
was  ^e(;tual  for  aqy  purpose.  However,  we 
can  see  no  reason  why  it  was  not  entitled 
to  make  and  insist  on  the  objection  if  the 
question  called  for  evidence  incompetent. for 
sny  purpose.  .         ,  .  t 

.  7.  On  his  direct  examinaticm  appdlant's 
motorman  testified  that  some  seven  oir  eight 
minutes :  after  the  collision  be  "spoke"  to 
the  men  on  the  other  car.  He  furtlter  testis 
fled  tliat  he  tiad  not  discussed  the  accident 
since  its  occurrence  with  any  one.  On 
cross-examination  by  appellant  be  was  ask- 
^  if  it  was  not  a  fact  that  iips\^iately 
after  the  accident  he  discussed  this  matter 
with  tlie  motorman  of  the  Interurban  car, 
and  answered  "Tes."  He  was  then  asked: 
r'What  d}d  you  say  to  that  motorman  1"  An 
abjection  on  the  part  of  the  other  defendant 
tliat  the  same  was  not  proper  cross-examina- 
tion was  sustained.  This  ruling  was  cor- 
rect It  was  not  suggested  or  Intimated  to 
the  trial  court  that  the  object  of  the  propos- 
ed evidence  was  to  impeach  the  witness  t^ 
showing  any  statement  by  him  f>  the  Inter- 
urban motorman  which  was  Inoonsistent 
with  his  present  testimony  as  to  the  cUrcumT 
stances  of  the  accident,  and,  of  course,  it  is 
apparent  that  there  was  no  such  oI\Ject 
The  witness  had  testified  as  favorably  to 
appellant's,  cause  as  could  be  desired,  and, 
according  to  his  testimony,  the  negligence 
was  wholly  on  the  part  of  the  Interurban 
car.  The  question  was  not  proper  cross- 
examination.  The  only  possible  object  there- 
of was  to  elicit  from  the  witness  evidence 
that  some  seven. or  eight  minutes  after  the 
accident  he  had  made  a  statement  to  the  oth- 
er motorman  favorable  to  bis  own  employer 
and  unfavorable  to  the  other  defendant  as 


t9'  the  cftnae  «f  Out  tdOieut,  which  state- 
ment was  in  no  sroy  inconsistent  with  his 
prssent  testimony.  Under  elementary  rules, 
such. statements  constituting  no  part  of  the 
res  gsste;  wece  incompetent  and  Inwdmlssl- 
hie  as  against  the  other  defendant 

8b  On  his  direct  eKsmination  the  same  wit- 
ness testified  that  aboat  seven  minutes  after 
the  accident  the  motorman  of  the  Interurban 
car  made  a  statement  as  to  the  cause  of  the 
acddsnt  JEEe  was  then  asked  what  that 
statement  was,  and  an  objection  of  the  oth- 
er defendant  tliat  ttie  same  was  not  a  part  of 
the  res  gestsa,  in  tliat  It  occurred  after  the 
transaction,  and  was  clearly  hearsay,  and 
not  binding  on  the  Interurban  Company,  was 
sustained.  The  proposed  evidence  was  clear- 
ly Incompetent  Tlie  statements  of  the  In- 
tardrban  motarmui  proposed  to  be  shown 
constituted  no  part  of  the  res  gestte,  and 
any  statement  made  by  him  as  to  the  cause 
of  the  accident  which  was  not  a  part  of 
the  res  gtttie  was  not  admisBlble  against 
his  employer  or  for  any  other  purpose  of 
which  we  can  conceive.  See  Linnan  v.  Gold- 
en, etc.,  Co.,  140  Cal.  700,  700,  74  Pac.  SOT, 
and  cases  there  cited. 

0.  It  is  con<ieded  in  tire  r^ly  brief 'of  ap- 
pellant that  a  motion  to  strike  out  certain 
evidence  ^ven  by  Dr.'  BAph  was  too  general 
and  was  pi^jperly  denied. 

10.  Ij.  a.  Mc<lualde,  a  graduate  nurse  of 
five  years'  experience,  who  attended  plain- 
tiff for  four  weeks  fallowing  the'  accident, 
was  a  -witness  in  his  behalf.  He  testified 
that  on  both  the  first  and  second  days  he 
gave  the  patient  some  strychnine  and  brandy. 
He  was  asked  why  this  was  given,  and,  over 
objection  of  defendant  that  this  called  fOr 
expert  testimony  -which  the  witness  had  not 
shown  himself  qualified  to  give,  answered 
that  it  was  because  he  was'  weak.  There 
can  be  no  doubt  that  one  who  is  shown  to 
be  a  graduate  nurse  and  to  have  been  con- 
stantly engaged  in  the  calling  of  a  profes- 
sional nurse  fOr  five  years  may  properly  be 
called  upon  as  an  expert  to  give  evidence  of 
the  character  of  that  elicited  by  the  ques- 
tion asked.  See  generally  Estate  of  Toomes, 
64  Cal.  B09,  514,  85  Am.  Rep.  83. 

11.  Tfbe  nurse  on  direct  examination  tes- 
tified to  tiie  condition  of  plaintiff  during  the 
time  he '  acted  as  nurse  from  memory.  On 
cross-examination  by  appellant  he  testified 
that  he  had  burned  his  charts;  that  he  air 
ways  did  so  unless  the  patient  wanted  them; 
that  when  he  left  plalntiflTs  home  he  asked 
him  if  he  wanted  the  charts;  and  that 
plaintiff  said  he  would  not  need  them,  thnt 
tha«  would  be  no  lawsuit  On  redirect  ex- 
amination by  plaintiff  in  response  to  ques- 
tions and  without  objection  he  testified  as 
to  the  remainder  of  the  conversation  between 
himself  and  plaintiff,  saying  that  plaintiff 
told  him  therein  that  the  reason  there  would 
be  no  lawsuit  was  that  iix-  Hale,  the  vice 
president  of  the  Interurban  Company,  had 
promised  fa>  do  the  right  thing  by  tUm  «n4 
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give  him  everytbln;  he  wanted,  and  'that  he 
thought  Mr.  Hale  would  do  the  right  tiling 
by  him.  Being  askod  If  Mr.  Hale  did  not 
call  on  plaintiff  while  the  witness  was  mm- 
lug  him,  the  witness'  answered  "Yes;  be 
did."  On  recross-examination  by  appellant,- 
the  witness  was  asked  If  he,  the  witness,  was 
present  when  the  original  conrasation  be- 
tween plaintiff  and  Mr.  Hale  took  place,  and 
an  objection  of  the  other  defendant  that  tbe 
same  was  not  proper  cross-examination,  and 
that  it  assumed  something  not  teetifled  to 
by  the  witness,  was  sustained.  It  will  be 
observed  that  the  witness  had  not  anywhere 
tesdfled  as  to  any  conversation  between  Mr. 
Hale,  the  Interurban  vice  president,  and 
plaintiff,  or  even  that  any  conversation  had 
taken  place  between  them  except  In  so  far 
as  it  was  to  be  implied  from  the  fact  that 
Mr.  Hale  had  called  on  plaintiff.  Except 
fw  the  latter  statement,  his  testimony  bad 
be«i  confined  to  a  statement  of  a  conversa- 
tion between  himself  and  the  plaintiff  at 
whldi  Hale  was  not  present.  In  the  course 
of  which  plaintiff  told  the  witness  what  Mr. 
Hale  had  said  to  him.  This  latter  portion  of 
the  conversation  plaintiff  was  entitled  to 
elicit  on  redirect  examination  because  ap- 
pellant had  elicited  the  other  portion  on  his 
cross-examination,  and  plaintiff  was  enti- 
tled to  the  whole  conversation  on  redirect 
examination  in  order  that  be  might  explsin 
thereby  the  admission  intimated  by  the  drst 
portion,  via.,  that  he  had  said  tliat  there 
would  be  no  lawsuit  because,  perchance,  he 
bad  no  Just  claim.  Appellant  bad  the .  right 
on  recross-examination  to  fully  question, the 
witness  as  to  this  alleged  conversation  b^ 
tween  himself  and  plaintiff,  and  also  as  to 
whether  Mr.  Hale  had  in  fact  called  on 
plaintiff,  but  he  was  not  entitled  on  cross- 
examination  to  go  into  the  question  of  the 
original  conversation,  between  plaintiff  axid 
Mr.  Hale,  for  that  subject-matter  was  in  no 
degree  covered  by  anything  he  had  previous- 
ly testified  to.  If  .the  witness  was  present 
at  any  conversation  between  Mr.  Hale  and 
plaintiff  wherein  plaintiff  by  conduct  or 
words  made  any  admission  Inconsistent  with 
his  claim  asserted  in  this  action,  or  which 
conversation  was  of  such  a  nature  as  to 
make  it  apparent  that  plaintiff's  statement 
to  the  witness  W4S  untrue  and  that  he  desir- 
ed the  charts  destroyed  for  the  purpose  of 
suppressioK  evidence,  it  was  for  appellant  to 
Introduce  the  evidence  In  regard  thereto  as 
a  part  of  his  own  case.  We  do  not  think 
that  the  evidence  that  appellant  suggests 
might  have  been  elicited  had  evidence  as  to 
the  conversation  between  Hale  and  plaintiff 
bpen  allowed  could  have  substantially  af- 
fected or  impaired  the  evidence  of  the  wit- 
ness as  to  his  own  reason  for  burning  the 
charts.  He  testified  he  always  burned  his 
charts  unless  they  were  desired  by  the  pa- 
tient. We  do  not  know  that  the  witness  was 
in  fact  present  at  the  conversation  between 
Halo,  and  plalntlft.  ond,.  were  the  case  to  be 
reversed  on  account  of  the  sustaining  of  the 


objection  to  the  qnestlon  asked,  tKe  witness 
might  answor  that  he  was  not  present.  The 
trial  court  might  well  have  allowed  this  pre- 
liminary question.  We  hare  discussed  this 
matter  npon  tbe  assumption  that  he  was 
present,  and  that  the  question  before  us  is 
wbeilier  appellant  was  entitled  to  elicit  on 
cross-examination  of  the  witness  the  con- 
versation between  Hale  and  plaintiff.  This 
we  are  satisfied  he  was  not  entitled  to  do  ex» 
cept  in  BO  far  as  it  might  tend  to  affect  tbe 
weight  to  be  given  the  evidence  of  the  wit- 
ness as  to  his  reason  for  destroying  his 
cliarts,  and  we  are  satisfied  that  as  to  this 
it  conid  have  had  no  substantial  effect,  so 
that  in  so  far  as  It  ml^t  have  been  erron- 
eous at  all,  the  ruling  was  not  prejndidal. 
As  Boggested  by  respondents  counsel.  It  is 
apparent  that  the  real  parpose  of  the  ques- 
tion was  to  get  before  the  Jury  an  admission 
of  the  vice  presidebt  of  tbe  other  defendant 
that  bis  company  was  the  one  at  fault. 

12.  There  was  no  error  in  allowing  plalit- 
tnr  to  ask  his  witness  Dr.  Oeilach  certain 
questtoDS  for  the  purpose  of  obtaining  ttom 
him  an  explanation  of  certain  testimony 
tlieretofore  given  by  him.  He  had  prerlonsly 
teatifled  that'he  had  no  opinion  to  offer  aa  to 
whether  plaintiff  was  now  shamming  any 
symptoms,  ahd  was  asked  substantlaUy  if  he 
Intended  thereby  to  intimate  to  tbe  Jury  that 
he  was  shamming.  Re  answered  that  be  did 
not '  He  was  then  asked  snbstantlally  what 
he  did  mean  by  his  testimony,  and  explained 
that  he  meant  that  frOm  a  medical  stand- 
point K'was  dlfllcult  and' probably  {mpooslble 
to  say  In  regard  to  the  shamdlng,  although 
be  might  have  an  opinion  if  he  eonld  take 
plaintiff  and  his  personal  knowledge  of  him 
Itito  consideration.  Both  questions  were  le- 
glthnato.'  "tbe  witness  did  not  by  his  an-' 
swers,  as  claimed  by  appellant,  express  bl> 
personal  opinion  as  to  plaintiff  and  his  char- 
acter, or  hill  views  as  to  his  shammhig  based 
on  such  opinion. 

18.  Dr.  Pierce,  a  medical  expert  called  by 
plaintiff,  was  asked  as  to  the  probability  of 
an  Injnrt  to  the  mnscl*  being  a  lasting  and 
permanent  injury  In  a  man  of  82  years  of 
age,  which  was  plaintiff's  age.  He  proceeded 
to  answer  that  It  would  depend  entirely  on 
the  extent  of  the  Injury,  of  which  he  knew 
nothing '  ex(jbpt  What  he  had  heard  In  the 
report  of  tiie'case,'  but  that  If  the  muscle 
was  ruptured  or  a  blood  vessel  ruptured,  and 
there  was  ah  extravasation  of  blood  amount- 
ing to  a  quart,  as  he  understood  there  was, 
the  chances  were ,  At  this  point  ap- 
pellant objected  that  It  was  unfair  to  allow 
the  witness  to  base  his  answer  on  any  under- 
standing that  he  had  with  reference  to  re- 
ports, ahd  the  objection  was  overruled.  The 
witness  then  finished  his  answer  by  saying 
that  the  chances  are  that  there  would  prob- 
ably be  a  permanent  Injdry.  The  answer 
was  substantially  that  In  the  case  of  a  man 
62  years'  of  age,  if  the  muscle  was  ruptured 
or  If  a  blood  vessel  woi  mptoied,  and  If 
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there  waa  ah  extraTaaatfin  of-  Uood  amount- 
ing to  a  quart,  aa  to  aH  whiob  -Hiere  waa  eyi- 
dence,  the  chancto  were  that  there  would 
probably  be  a  permanent  injury.  The  aaatter 
elicited  by  tbe-anawer  was  material  and  ODon- 
petent. 

14.  A  question  asked  the  plaintiff  aa  to  hia 
expenses  for  medical  attendance,  medldne, 
etc,  vaa  objected 'to  on  the  ground  that  the 
matter  was  not  wlthlo  the  Isauea.  The  ob- 
jection waa  overruled,  and  the  wltnecH  an- 
swered: "I  suppose  somewhere  In  the  neigh- 
borhood of  $500  or  $000."  A  motion  to  strike 
oat  the  answer  as  too  Indefinite  was  denied. 
If  there  waa  any  error  In  either  of  these  rul- 
Inga,  the  effect  thereof  was  obviated  by  the 
ruling  of  the  court  on  motfcJn  for  new  trial, 
whereby  the  sum  of  $600,  the  largest  sum 
that  the  Jury  under  the  evidence  could  'have 
awarded  on  this  account,  was  ordered  remit- 
ted as  a  condition  to  the  denial  of  a' new 
trial.  The  order  waa  expressly  made  upon 
the  ground  that  the  erldence  was  ImaflJcient 
to  Juatify  the  TCrdlct  so  far  as  it  Included 
any  allowance  on  this  account.  The  pemls- 
(don  waa  made  accordingly.  ■■    " 

16.  A  point  la  made  in  the  closing  brief  In 
regard  to  alleged  misconduct  of'  plaintiff's 
counsel  in  hla  argument  to  the  Jury,  but  we 
cannot  conceive  that  the  defendants  could 
have  been  prejudiced  thereby,  and  do  not 
deem  the  -matter '  of  sufficient  Importance  to 
warrant  discussion.  -  - 

-  1ft  There  remains  for  consideration  the 
4daim  that  a  tiew  trial  should  have  been 
granted  because  of  misconduct  of  the  Jury. 
It  was  orlglnaHy  claimed  that  there  was  mis- 
conduct In  thfe  means  adopted  by  the  Jurors 
In  determining  the  amount  bf  tittf  verdict,  but 
this  ground  has  been  expressly  abandoned  In 
this  court,  appellant  conceding  that  ft  has 
made  no  legal  Showing  in  regard  thereto. 
The  only  misconduct  tjow  alleged  Is  miscon- 
duct on  the 'part  of  Jurors  when 'Visiting  the 
scene  of  the  accident  under  order  <Srt  court. 
l>orlilg'  the  trial  it  ^ras  stipulated  that  the 
jury  might  be  takelB  by  the'  bailiff  to  the 
scene  of  the  accident  to  Inspect  the  premises. 
It  was  suggested  bf  cftnnSel'  that,  as  tw6  rail- 
road companies  operated  cars  tb  that  point, 
they  might  go  on  the  car  of  one  company 
and  return  on  the  car  6f  the  other  company, 
BO  that  they  might  have  a  better  conception 
of  the  ears.  The  cotart  said  that  the  Jury 
was  to  be  taken  oat  not  to  inspect  the  cars, 
T)ut  merely  to  Inspect  the  scene  of  the  acci- 
dent, and  that  the  cost  of  transportation 
would  amount  to  $1.30.  A  Jpror  asking  If 
they  could  talk  about  the  location  of  the  cars 
while  on  the"  ground  Waa  told  that  they 
(ftould  not,  that  they  were  simply  to  Inspect 
the  scene,  and  not  to  Indulge  In  discussion 
among  themselves.  They  were  further,  ad- 
monished that  it  was  their  duty  not  to  con- 
verse with  or  suffer  themselves  to  be  ad- 
dressed by  any  other'  person,  and  not  to  form 
Or  express  ah  opinion  'until  the  case  was  flnal- 
'ly  submitted  t»-  them.  0*6  affidavit  of  the 
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bailUr  ahbwB  that  he  aeeompabled:  tbe  ^nrr 
tx>  the  scene  of  the. accident;  that  they  went 
«n<  one  of.  appellant'a  can ;  that  aitane  of  the 
Jnrora  rode  on  the  front  platform  or  open 
XMirt  of  the  car;  that  they  remained  at  the 
scene  for  about  15  or  20  minutes ;  that  there- 
upon a  car  of  appellant  approached  the 
scene  and  stopped  before  the  crossing  and  a 
car  of  the  other  defendant  also  approached ; 
that  he  said  to  the  Jurors  "Let's  not  spend 
aH  of  our  money  with  one  company";  and 
that  thereupon  they  boarded  the  car  of  such 
other  defendant,  and  returned  to  town.  The 
affidavit  of  W.  F.  Carroll,  who  was  the  mo- 
torman  en  the  car  of  appellant  that  took  tiMS 
Jurors  to  the  scene  of  the  accident,  showed 
that  on  the  trip  out  all  of  the  Jury  except 
two  or  three  sat  on  the  front  part  or  oiiea 
part  of  the  car  on  each  aide  of  him,  "that 
said  Jurymen  examined  the  brake  of  aald 
car  as  the  same  was  being  operated  by  de- 
fendant and  the  mechanism  thereof;  that 
after  the  Jurors  alighted  he  proceeded  to 
the  end  of  his  run;  that  when  he  returned 
the- Jury  was  atlU  at  the  scene  of  the  acci- 
dent; that  he  stopped  before  pasalng  the 
crossing  and  about  nine  of  the  Jurors  boarded 
hla  'car ; '  that,  one  of  the  other  company's 
cars  then  approaching,  a  Juror  saM,  "Lefa 
ride  back  on  the  other' car. '  I  have  never 
examined  those  cars";  that  some  one  then 
said,  "Yes;  let's  not  spend  all  of  <mr  money 
with  one  company" ;  that  all  the  Jurors  tlien 
boarded'  the  other  car,  and  that  as  he  ap- 
proached the  crossing  one  of  the  Jurors  said: 
"That  Is  the  way  Simlc  was  injured.  If  the 
tracks  were  wet,  he  could  not  have  stopped 
his  car  befofe  said  crossing."  The  affidavit 
of  C.  P.  Simpson,  who  was  the  conductor  on 
the  same  car  of  appellant,  was  stibstantlally 
the  same  as  that  of  the  mot<6rman.  None'of 
the  matters  thus  alleged  in  these  affldavlta 
was  dehled. 

The  foregoing  Is  a.11  the  evidence  that  can 
be  considered  iH  determining  the  question  of 
misconduct.  Other  affldavlta  were  present- 
ed, and  there  were  other  statements  made 
in  Some  of  the  affidavits  already  metrtloned, 
hut  these  other  iiffldarlts  and  statehients  can- 
not be  ctouBldered.  The  affidavits  of  the  mo- 
torman  and  conductor  contained  certain 
statements  made'  Solely  on  Information  and 
belief.  Such  statements  are  unavailing  for 
any  purpose  In  such  a  proceeding  as  this. 
See  Gay  V.  Torrance,  145  Cal.  144,  151,  78 
Pac.  5i0,  and  cases  there  cited;  People  v. 
Feld,  149  Cal.  478,  86  Pac.  1100.  The  affi- 
davits' of  two  of  the  Jurors  were  presented 
for  the  purpose  of  sho\*tng  misconduct 
These,  of  course,  were  unavailing  for  any 
purp<Me,  a  Juror  not  being  permitted  to  fm- 
peadi  the  verdict  'except  upon  the  slhgle 
ground  that  the  verdict  was  the  i^ult  of  a 
resort  to  the  determination  of  chance.  Code 
Civ.  Proc.  §  657,  subd.  2 ;  Slemsen  v;  Oak- 
land, etc.,  Ry.  Co..  134  Cal.  497,  66  Pac.  672, 
and  cases  there  cited.  Affidavits  of  others 
than  ^rors  detailing  conversations  with  jd- 
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rom  aXteir  the  Terdkt  and  showlnc  state- 
ments  made  by  the  Jnron  in  such  oonvenar 
tionB  tending  to  Impeach  their  verdict  were 
also  onaTalllnK.  While  these  affidavlta  were 
not,  In  terms,  affidavits  by  Jurors  Impeaching 
their  own  verdict,  they  were  affldaTits  ot  ad- 
missions made  by  Jurors  to  the  same  effect 
"If  the  Juror  himself  would  not  have  been 
Iiermltted  to  make  affidavit  directly  to  these 
facts,  clearly  the  affidavit  by  another  of  his 
declarations  and  admissions,  (rffered  for  the 
same  purpose  would  t>e  equally  Inadmissible. 
What  the  Juror  could  not  do  directly  could 
not  thus  Indirectly  be  effectuated."  SiemsMi 
«T.  Oakland,  etc.,  Ry.  Co.,  supra.  See  also. 
People  V.  Murphy,  146  Cal.  606.  80  Pac.  709. 
The  statements  In  the  connteraffldavlts  ot  11 
of  the  Jurors  "that  he  was  governed  entirely 
ia  his  deliberation  and  in  reaching  said  vei^ 
diet  by  the  evidence  introduced  at  the  trial 
tliereof,  and  that  no  outside  fact  or  circum- 
stance influenced  him  in  his  deliberation  or 
verdict,"  were  ineffectual  for  any  purpose.  It 
is  thoroughly  settled  that  Jurors  cannot  be 
heard  to  deny  the  prejudicial  influence  on 
their  minds  of  knowledge  acquired  by  mis- 
conduct. People  ▼.  Stokes,  103  Gal.  193,  87 
Pac.  207,  42  Am.  St  Rep.  102 ;  People  v.  Chin 
Von,  146  Cal.  662.  80  Pac.  6S1.  Affidavits  of 
Jurors  may  be  used  to  disprove  or  explain 
the  alleged  misconduct,  but  cannot,  admitting 
the  misconduct,  be  used  to  show  that  the  ver- 
dict was  not  influenced  thereby.  People  v. 
Stokes,  supra.  There  being  nothing  in  the 
affidavit  of  the  bailiff  tending  to  show  mis- 
conduct, we  are  left  solely  to  the  statements 
contained  in  the  affidavits  of  the  motorman 
and  conductor  which  we  have  already  set 
forth. 

By  these  affidavits  It  appears  that  on  the 
ride  out  to  the  scene  of  the  accident  the 
Jurors  who  were  seated  on  the  outside  of  the 
car  "examined  the  brake  of  said  car  as  the 
same  was  being  oiwrated  by  deponent  and 
the  mechanism  thereof."  This  was  the  state- 
ment of  the  motorman,  and  the  conductor 
said  that  being  passengers  and  sitting  in 
front  on  each  side  of  the  motorman  the  Jury- 
men "examined  the  brake  of  said  car,  and  the 
mechanism  thereof,  while  on  said  car."  -  This 
it  is  urged,  was  a  taking  of  evidence  by  the 
Jurors  out  of  court  contrary  to  the  instruo- 
tlons  of  the  court,  of  such  Importance  that 
it  constituted  prejudicial  misconduct  To  us 
it  seems  that  the  statements  of  the  motor- 
man  and  conductor  cannot  be  reasonably  tak- 
en as  meaning  that  the  Jurors  made  the  criti- 
cal investigation  and  examination  of  the 
brake  and  its  mechanism  suggested  by  coun- 
sel for  appellant  They  were  riding  on  the 
outside  of  the  car,  and  they  saw  the  portion 
of  the  brake  and  its  meclianism  that  was  In 
plain  sight  aa  it  was  being  operated  by  the 
motorman,  and  that  was  practically  all.  They 
saw  only  what  the  parties  to  the  action  must 
have  known  they  would  naturally  see  if  they 
rode  on  the  outside  ot  the  car  at  all.  As- 
mmlng.that  this  w^  a  technical  receiving 


oat  of  cburt  vt  mrtHmca,  was  4t  important 
enoufi^  to  warcant  la  reversal?  However 
strictly  the  detdiODna  may  lay  down  the  mlt 
aa  to  the  effect  of  miscmidnct  of  tlM  Jtny  that 
may  well  have  prejudiced  the  pardea^  it  Is 
settled  In  this  state  that  a  new  trial  will  not 
be  granted  on  that  ground  where  the  mlsoan- 
duct  was  of  sneb  trifling  nature  that  it  oonld 
not  in  the  nature  of  things  have  been  pr^v- 
dicial  to  the  moving  parly,  and  that  where 
it  appears  that  the  fairness  of  tlie  trial  has 
been  in  no  way  affected  by  sadi  impropriety, 
the  verdict  will  not  be  dlsturtied.  Sleoiaett  v. 
Oakland,  etc.,  Co.,  1S4  Gal.  494,  488.  66  Pac 
672.  Counsel  for  appellant  concedes  that  If 
the  evidence  thus  received  was  Immaterial 
to  any  issue  In  the  case,  the  miscondoct  was 
not  prejudicial  error.  It  is  clear  to  as  that 
the  evidence  alleged  to  have  beeax  rocelved 
here  was  absolutely  Immaterial  to  any  real 
issue  In  the  case  aa  the  same  was  presented 
for  determination.  Nobody  claimed  that 
there  was  anything  wrong  with  the  brakes  oor 
their  mechanism,  or  that  the  accident  was 
due  to  any  defMt  therein.  The  real  lasne 
in  the  case  so  far  as  defendant's  llabtllty 
was  concerned  was  whether  defendant's  mo- 
torman 'Waa  warranted  in  assuming  that  the 
Interurban  car  would  not  be  at  the  crossing 
at  the  time  he  reached  it  l^iat  he  approacit- 
ed  the  crossing  at  such  a  rate  of  i^eed  that 
he  could  not  stop  in  time  to  avoid  anything 
thereon,  however  well  adapted  to  all  par- 
poses  was  his  brake,  appears  to  be  ondenled 
by  any  evidence.  Under  these  drcumstances^ 
we  cannot  see  that  the  so-called  "examina- 
tion" of  the  brake  and  its  merhsnlsm  was 
a  matter  of  any  importanoe  or  that  it  could 
have  been  pnjadlclal  to  defendant's  causK 
a%e  other  Incident  shown  by  these  affida- 
vits and  relied  on  aa  prejudicial  miscondoct 
was  the  remark  made  by  one  of  the  Juron 
during  the  Inspection  of  the  scene  of  the  ac- 
cident at  the  time  anwllant's  cu  apfvroncbed 
the  crossing:  "That  is  the  way  Elmlc  was 
injured.  If  tlie  tracks  were  wet  he  could  not 
have  stopped  his  car  before  said  crossing." 
It  must  be  conceded  that  the  Juror  was  guilty 
of  a  violation  of  the  inatmctlons  of  the  court 
and  of  bis  duty  as  a  Juror  In  M«*r«ng  the 
statement  But  we  cannot  go  with  antel- 
lant's  learned  counsel  to  the  extent  of  h<dd- 
ing  that  the  statement  necessarily  showed 
"a  prejudiced  mind."  It  may  wdl  have  been 
a  statement  made  on  the  spur  of  the  moment 
caused  entirely  by  an.  honest  condnsion  as  to 
the  speed  at  which  the  car  Iiad  Just  approadi* 
ed  the  crossing;  We  cannot  conceive  that  flie 
Incident  coulA  have  ultimately  affected  ths 
minds  of  intelligent  Jurors  aa  we  muat  as- 
sume the  Jurors  who  heard  the  statement  to 
have  been,  to  the  prejudice  of  defendant's 
cause.  It  is  dalmed  by  appellant  and  alleged 
in  the  affidavits  of  both  motorman  and  con- 
ductor that  the  car  was  under  perfect  con- 
trol aa  it  approached  the  crossing,  and  could 
have  been  stopped  even  if  the  tracks  had 
been  wet    The  ffuumor  of  aiipraadx  was  as 
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patent  to  the  other  Jurors  as  It  was  to  the 
Juror  making  the  statement,  and  any  conclu- 
sions In  regard  thereto  by  such  other  Jurors 
would  naturally  be  based  on  their  own  obser- 
vations rather  than  on  any  statement  made  by 
another  Juror.  But  the  manner  of  approach 
of  this  car  under  the  control  of  other  em- 
ployes on  a  single  occasion  more  tiian  six 
months  after  the  accident  was  so  absolutely 
irrelevant  to  the  real  question  at  issue,  tbe 
question  whether  another  employe  many 
montlis  liefore  had  used  proper  care  in  ap- 
proaching the  same  crossing,  that,  as  we  have 
said,  we  cannot  conceire  that  it  could  have 
affected  in  the  slightest  degree  the  minds  of 
any  ordinarily  intelligent  Juror  in  the  deter- 
mination of  this  case.  And,  as  we  have  also 
said,  we  must  assume  that  these  Jurors  were 
men  of  at  least  ordinary  Intelligence.  So 
far,  therefore,  as  the  other  Jurors  are  con- 
cerned, there  is  nothing  that  would  warrant 
us  In  holding  that  the  misconduct  of  the 
Juror  who  made  the  statement  may  have 
operated  prejudicially  to  defendant's  cause. 
As  to  the  Juror  who  made  the  statement  a 
somewhat  different  question  is  presented.  It 
does  appear  from  the  statement  Itself  that 
the  manner  of  approach  of  appellant's  car  at 
that  crossing  on  tbe  day  of  the  visit  was  sucb 
as  to  convince  him  that  the  motorman  could 
not  have  stopped  at  the  crossing  If  the  track 
bad  been  wet,  and  that  he  hastily  concluded 
for  the  moment  that  the  situation  must  have 
been  the  same  at  the  time  of  tbe  accident, 
and  stated  accordingly.  Ihe  trial  court  was 
fully  warranted  in  holding  that  tbe  making 
of  this  statement  did  not '  necessarily  show 
a  prejudiced  mind  or  a  desire  to  influence 
other  Jurors  against  appellant,  but  that  It 
was  simply  the  expression  of  a  hasty  con- 
clusion caused  by  what  he  believed  he  then 
observed  In  the  presence  of  the  other  Jurors. 
Are  we  compelled  to  assume,  contrary  to  the 
conclusion  of  tbe  trial  court,  that  the  proof 
as  to  the  making  of  this  statement  by  him 
shows  that  in  so  far  as  he  was  concerned  the 
appellant  may  not  have  Iiad  a  fair  and  im- 
partial Jury,  and  a  determination  reached 
solely  on  the  evidence  introduced  on  the  trial? 
In  view  of  what  we  have  heretofore  said, 
we  believe  that  this  question  must  be  an- 
swered In  tfle  negative.  The  trial  court  was 
warranted  in  holding  that  the  conclusion 
thus  hastily  reached  and  expressed,  based 
as  it  was  upon  an  absolutely  irrelevant  fact, 
could  not  have  operated,  in  the  nature  of 
things,  to  affect  the  Juror's  mind  in  readilng 
a  verdict.  The  case  is  very  different  on  its 
facts  from  the  cases  cited  and  relied  upon 
by  appellant. 

The  foregoing  disposes  of  all  the  points 
made  for  reversal. 

Tbe  Judgment  and  order  denying  a  new 
trial  are  aifirmed. 

We  concur:    siSAW,  X;    SLOSS,  X 


SPANGLEB  T.  SPANGIiEE.    (Civ.  660.) 

(Court  of  Appeal,  First  District,  California. 

Sept  16,  1909.) 

1.  Lanolobd  and  Xenaht  ({  76*)  — Covi- 

NARTS— ASSIONUENTS  Or  LEASE. 

A  covenant  in  a  lease  that  it  shall  not  be 
assigned  without  the  consent  of  the  lessor  is  not 
broken  by  ob»  o(  the  leasees  aasigning  hia  in- 
terest to  the  other  lessee. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  228;    Defc.  Dig.  |  76. •] 

2.  Landi/>bd   ANn  Tenant  ($  76*)  — Cove- 
nants—Waiveb  or  Breach. 

Where  a  lease  may  be  forfnted  for  breadi 
of  covenant  against  asaignment,  the  breach  waa 
waived  where  no  objection  waa  made  to  the  as- 
aignment  at  the  time,  and  payment  of  the  rent 
waa  demanded  and  suit  brought  for  the  recovery 
thereof. 

[Ed.  Note.— 'For  other  cases,  see  lAndlord  and 
Tenant,  Cent  Dig.  |  230;   Dec.  Dig.  {  76.*] 

3.  LANDrOBD  AND  TENANT  (I  85*)— BXNBWAI. 
— ASSIONABItlTY. 

TJnleBs  restricted,  tbe  right  of  a  tenant  to 
renew  his  leaae  as  provided  therein  is  assignable. 
[Ed.  Note.— F^r  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  I  877  :■■■  Dec.  Dig.  i  85.*] 

4.  Lanolobd  and  Tenant  (i  8S*)— Bxnzwai. 
OF  Lease— ABStoNicENT.    - 

Where  a  lease  provides  for  an  extension 
of  term  at  the  option  of  the  lessees,  and  one  of 
the  leaaeea  assigaa  Us  interest  to  the  other  les- 
see, the  latter  tnoy  exereiae  the  option. 

[Ed,  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  {  277;   Dec.  Dig.  t  85.*1 
Su  Lanolobd  and  Tenant  (t  131*)— Covs- 

NANis— Personal  OcctrpATioN. 

A  covenant  in  a  lease  providing  that  lessees 
shall  peiBonally  occupy,  tfll,  and  cultivate  the 
premises  is  not  breached  by  the  removal  of  on* 
lessee  from  the  premises. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  §9  483,  485;  Dec.  Dig.  S 
134.*] 

6.  Lanolobd   and  Tenant  (|  134*)— Oovb- 
nants^Pkrbonai,  Occupation— Waivb*. 

Where  a  lease  contains  a<  eovenant  that 
the  lessees  shall  personally  occupy,  till,  and  cul- 
tivate the  premises,  any  breach  thereof  by  tbe 
removal  of  one  of  the  leasees  from  tbe  premises 
is  waived  by  reeeivine  and  suing  for  rent  accru- 
ing after  such  removal. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  i!  483,  485;  Dec  Dig.  | 
134.*] 

7.  INTEBPI.EADEB        (J        11*)    —    OONFUCnNO 

CtLAms  TO  Rent. 

Where  conflicting  claima  are  made  of  a 
leasee  for  rent  he  has  tbe  right  to  interplead  the 
parties. 

[Ed.  Note.— For  other  casea,  see  Interpleader, 
Cent  Dig.  I  24;   Dee.  Dig.  |  11.*] 

Appeal  from  Superior  Court,  Santa  Clara 
County ;  John  E.  Richards,  Judge. 

Action  by  Margaret  Spangler  against  James 
Spangler  to  recover  possession  of  land.  From 
an  order  denying  plaintifTs  motion  for  a 
new  trial,  plaintiff  appeals.     Affirmed. 

Wm.  P.  Veuve,  for  appellant  8.  O.  Tomp- 
kins, for  reqtond^it. 

KERRIGAN,  J.  This  appeal  is  from  an 
order  denying  plalntUTs  motion  for  a  new 
trial  in  an  action  under  section  1161,  (3ode 
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Civ.  Proc.,  to  recover  the  possession  of  cer- 
tain orchard  land  In  Santa  Clara  county. 

The  defendant  went  Into  possession  under 
a  written  lease  from  his  mother,  the  plain- 
tiff, to  himself  and  to  his  sister,  Annie  Leal. 
The  term  was  for  five  years,  to  commence 
November  1,  1902,  with  the  privilege  of  an 
additional  five  years,  provided  that  the  lessees 
elected  to  avail  themselves  of  the  privilege 
prior  to  July  1,  1907.  The  rent  reserved  was 
$600  per  annum,  payable  annually  on  the  Ist 
day  of  October.  The  lease  provided  that  the 
lessees  should  personally  occupy  and  culti- 
vate the  premises  and  should  not  -underlet 
any  portion  thereof,  nor  assign  the  lease, 
without  the  written  cosBent  of  the  lessor, 
under  penalty  of  forfeiture.  May  8,  1905, 
without  the  consent  of  the  lessor,  Annie 
Leal  made  an  assignment  to  the  defendant  of 
all  her  interest  In  the  lease;  and  In  Jane, 
1907,  by  a  notice  in  writing,  the  defendant 
notified  the  plaintiff  of  this  assignment,  and 
also  that  be  elected  in  his  own  name  to  re- 
new the  lease  for  an  additional  term  of  five 
years. 

The  important  question  In  this  case  Is: 
Was  there  a  breach  of  the  conditions  of  the 
lease,  and  a  consequent  forfeiture  thereof, 
by  Its  assignment,  without  the  consent  of 
the  lessor,  by  Annie  Leal  to  the  defendant? 
The  covenant  Is  that  the  lessees  shall  not  as- 
sign, and  only  one  of  them  has  done  so.  It 
does  not  provide  that  neither  of  the  lessees 
shall  assign,  nor  that  one  may  not  assign  to 
the  other;  and  construing  this  covenant 
strictly  against  the  lessor,  as  the  law  re- 
quires us  to  do.  It  should  be  presumed  to 
mean  that  the'  lease  shall  not  be  assigned 
by  both.  As  the  assignment  was  by  one  only 
of  ttte  lessees,  there  was  no  breach  of  the 
covenant,  and  therefore  there  was  no  for- 
feiture. This  conclusion  is  sustained  by 
the  case  of  Randol  v.  Scott,  110  Cal.  59i>,  42 
Pac.  977.  There  one  of  the  covenants  alleged 
to  have  been  brolcen  was  as  follows:  "And 
the  said  lessees  do  hereby  covenant  •  •  • 
not  to  assign  this  lease,  or  permit  any  as- 
signment thereof  to  be  made,  by  banlcruptcy 
or  otherwise,  without  the  written  consent  of 
the  lessor."  '  Tlie  breach  alleged  was  a  trans- 
fer or  assignment  of  the  Interest  of  one  of 
the  tenants  by  proceedings  In  Insolvency. 
The  restriction  there  was  stronger  in  several 
respects  than  the  one  here,  and  especially 
tn  that  It  provided .  that  the  lessees  should 
not  iiermit  any  assignment  to  be  made.  let 
the  court  held  that  the  covenant  not  to  as- 
sign was  Joint  by  two  lessees,  and  was  not 
broken  by  au  assignment  by  one  of  the  les- 
sees of  his  Interest  therein.  The  court  said: 
"When,  therefore,  under  these  circumstances. 
It  was  covenanted  merely  that  the  lessees 
should  not  assign  the  lease,  the  meaning 
of  the  parties  Is  presumed  to  be  that  the 
lease  should  not  be  assigned  In  the  only  .way 
In  which  It  could  have  been  assigned,  name- 
ii'-,  by  the  joint  act  of  the  leasees.  The  lease 
therefore  was  not  assigned  within  the  mean- 


ing of  the  contract.  The  covenant  does  not 
provide  that  the  lease  should  be  forfeited 
upon  the  assignment  by  one  of  the  tenants  In 
common  of  his  interest.  •  •  •  Of  course. 
It  is  unnecessary  to  dte  authorities  to  the 
points  that  covenants  in  restraint  of  aliena- 
tion are  barely  tolerated,  and  that  contracts 
looking  to  penalties  and  forfeits  must  be 
strictly  construed."    See,  also,  24  Cyc.  9(58. 

Even  If  there  had  been  a  breach  of  the  cove- 
nant in  the  particulars  claimed  by  plaintiff  in 
the  present  case,  the  evidence  tends  to  show 
that  she  waived  It,  for  she  was  notified  of 
the  assignment  in  June,  1007,  but  she  made 
no  objection  to  it  at  that  time,  and  upon  the 
rent  becoming  due  for  that  year  she  demand- 
ed Its  payment,  and  later  affirmed  the  con- 
tinuance of  the  lease  by  bringing  suit  for 
the  recovery  of  the  rent.  Randol  v.  Tatum, 
98  Cal.  897,  33  Pac.  433.  The  right  of  a  ten- 
ant to  renew  his  lease  Is,  unless  restricted, 
assignable.  2  Wdod,  Landlord  and  Tenant 
(2d  Ed.)  i  413.  As  Just  seen,  Annie  Leal'a 
right  to  assign  was  not  restricted,  and,  even 
if  It  were,  such  restriction  was  waived. 
Therefore  her  assignee  became  entitled  to  all 
her  rights  and  privileges  under  the  lease,  one 
of  which  was  the  right  to  an  extentlon  thereof 
for  the  term  of  five  years,  and  It  was  not 
necessary,  as  suggested  by  plaintiff,  that 
both  tenants  should  exercise  this  option. 

As  there  was  no  Joint  failure  of  the  lessees 
to  personally  occupy,  till,  and  cultivate  the 
premises,  there  was,  for  reasons  already 
stated,  no  forfeiture  of  the  lease  by  reason 
of  the  fact  that  Annie  Leal,  one  of  the  ten- 
ants, removed  from  the  premises;  but.  If 
there  were  a  breach  of  the  covenant.  It  was 
waived,  for  Annie  Leal  left  the  premises  im- 
mediately after  the  assignment  by  her  to  de- 
fendant In  May,  1905,  and  did  not  thereafter 
return,  yet  the  lessor,  knowing  of  her  ab- 
sence, made  no  objection  thereto,  and  receiv- 
ed the  rent  as  usual  In  October,  1905,  In  1906, 
and  demanded  and  sued  for  It  In  1907. 

The  plaintiff  further  contends  that  she 
was  entitled  to  possession  of  the  property  on 
the  ground  that  the  defendant  continued  to 
hold  after  default  in  the  payment  of  rent  for 
the  year  1007,  and  after  statutory  notice  and 
demand.  June  22,  1905,  Margaret  Spangier. 
the  plaintiff,  made  and  'executed  to  Annie 
Leal  a  deed  of  gift,  conveying  approximately 
20  acres  of  the  land  In  question,  and  when 
the  rent  for  the  year  1907  was  about  to  be- 
come due  Aimle  Leal,  basing  her  claim  upon 
this  deed,  demanded  the  sum  of  $200  as  her 
proportion  of  the  rent  for  that  year.  Upon 
the  making  of  this  claim  defendant  tendered 
to  plaintiff  tl;ie  sum  of  $400,  and  thereafter 
commenced  an  action  In  the  proper  court 
against  the  plaintiff  and  Annie  Leal,  requir- 
ing them  to  interplead  and  litigate  their  claim 
to  the  $200,  the  balance  of  the  rent,  which 
action  is  still  pending  and  undetermined. 
Conflicting  claims  having  been  made  on  the 
defendant  for  rthe  rent,  he  had  a  right  to  re- 
quire the  claimants  to  interplead.    Schlnter 
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V.  Harvey,  66  CaL  158,  3  Pac.  659-,  McPevltt 
V.  Sullivan,  8  Cal.  593. 
The  order  appealed  from  is  i^Orived. 

We  concur:    COOPER,  P.  J.;  HAtXs  J. 


AHLERS  et  al.  v.  SMILEY  et  al.    (Civ.  643.) 

(Court  of  Appeal,   Spcond  District,  California. 

S«pt.  18,  1909.) 

1.  Pleading    (8  310*)  — Oompt-aint  —  Scffi- 
ci«NCT— Effect  of  ExiirBiTs. 

Whatever  is  an  emential  element  to  a  cause 
.of  action  mnijt  be  presented  by  a  distinct  aver- 
ment, and  cannot  be  left  to  an  inference  to  be 
drawn  from  the  construction  of  a  document  at- 
tached to  the  complaint. 

[Ed.    Xotew — For   other   oases,    see    Pleading, 
Cent  Dig.  §  945;   Dec.  Dig.  {  3ia*] 

2.  PliEADINO   (S   18*)^.CeBTAINIT. 

A  pleading  vhich  leaves  essential  facts  to 
inference  or  argument  is  bad. 

[Ed.    Note.— For   other    cases,    see   Pleading, 
Cent.  Dig.  <  89;    Dec.  Dig.  §  la*] 

8.  Pleading  (J  11*)— Mattees  of  Evidence. 
Where  the  complaint  in  an  kction  for 
breach  of  contract  alleged  a  prior  action,  and 
copies  of  the  findings  and  judgment  therein  were 
attached  to  the  complaint  and  made  a  part  of 
it,  the  copies  were  mere  evidence  as  to  the  ques- 
tions adjudicated  In  the  former  action. 

[H*.   Note.— For   other  cases,    see   Pleading, 
Cent.  Dig.  i  SI ;    Dec.  Dig.  {  11.*] 

4.  FutAvma  (I  11*)— Matters  or  Evidence. 
A  complaint  merely  statiag  the  evidence 
from  which  the  ultimate  facts  are  deducible  ie 
bad,  as  the  office  of  the  complaint  is  to  aver 
material,  issuable  facts  constituting  a  cause  of 
action. 

[Ed.    Note.— For   other  oases,    see   Pleading, 
Cent.  Dig.  i  31 ;   Dec.  Dig.  f  H.*J 

tk  JtrooiniNT '({  M8*>— Res  jTn>iOATk— Flead- 

IRO. 

The  rule  that  to  render  evidence  available 
In  suppdrt  of  a  defense,  based  on  matters  of 
estoppel,  such  matters  must  be  pleaded,  does 
not  apply  to  the  statement  of  a  cause  of  action 
by  plaintiff,  and  plaintiff,  to  avail  himself  of 
the  conclusiveness  of  facts  established  in  a  prior 
action  need  not  plead  the  former  recovery  as  it 
operates  by  way  of  estoppel  to  the  defense 
•et  np.  . 

[Kd.   Note.— For  other^cases,  see  Judgment, 
Cent.  Dig.  {  1787 ;  pec,  big.  {  948.*] 

ft  Judgment  (§  728*)  —  "Res  Judicata"  — 

Collateral  mattebb. 

As  a  general  rule  a  judgment  in  a  former 
action  is  not  conclusive  of  any  matters  which 
«nly  come  coliateially  in  isaua,  nor  of  any  mat- 
ters incidentally  cognizable,  nor  of  any  collat- 
eral facts  offered  in  evidence  to  establish  facts 
in  issue.  ' 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent.  Dig.  i  1258;    Dec.  Dig.  I  728." 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6126-6130;  .vol.  8,  pp.  7786,  7787.] 

7.  Judgment  (|  585*)— Res  Judicatai— Dptee- 
kjnation. 

To  determine  whether, the  issues  involved 
in  a  former  siiit  constitute  a  bar  to  a  second 
action,  reference  will  ordinarily  be  hod  to  a  com- 
parison of  the  records  in:  the  two  cases. 
•  [Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1092-1094;    Dec.  Dig.  i  585?*] 


8.  Judgment  ({  590*>— Bse  Judicata— Mat- 
ters Excepted. 

A  judgment  which  determines  that,  on  ac- 
coimt  of  the  insufficiency  of  the  pleadings  to 
sustain  a  judgment  for  -damages  for  breach  of 
contract,  the  matter  of  damages  is  reserved  and 
excepted  from  the  operation  of  the  judgment, 
does  not  bar  a  subsequent  action  for  damages. 

[Bd,  Note. — For  other  eases,  see  Judgment, 
<3eDt.  Dig.  I  1102;    Dee.  Dig.  S  590.*] 

Appeal  from  Superior  Court,  Orange  0)tin- 
ty;  Z.  B.  West,  Judge. 

Action  by  J.  I*  Ahlers  and  another,  form- 
erly copartners,  doing  business  under  the 
Arm  name  of  Ahlers  &  East,  against  A.  J. 
Smiley  and  another,  copartners,  doing  busi- 
ness under  the  firm  name  of  Smiley  &  Wallft. 
There  was  a  judgment  granting  relief,  and 
plaintiffs  Appeal  from  an  order  denying  a 
new  trial,  and  defendants  appeal  from  a  like 
order  and  from  the  judgment.  Judgment  and 
orders  reversed,  with  instructions. 

E.  E.  Kjeech,  for  plaintllTs.  F.  O.  Daniel, 
for  defendants. 

SHAW,  J-  Both  parties  prosecute  appeals 
in  this  action.  Plaintiffs  appeal  from  the 
order  of  the  court  denying  tbelr  motion  for 
a  new  trial,  and  defendants  appeal  from  a 
like  order  denying  tlieir  motion  for  a  new 
trial,  and  also  from  the  Judgment  rendered 
against  them. 

Plaintiffs  were  manufacturers  of  Ice  in 
.Santa  Ana.  and  defendants  were  retailers 
of.  Ice..  On  March  15,  1905,  plaintiffs  and  de- 
fendapta  entered  Into  «  written  contract 
wliereby  the  former,  agreed  to  sell  and  the 
latter  agreed  to  buy  and  take  from  plaintiffs 
all  the  ice  wblcb  defendants  might  require  in 
supplying  their  trade  for  a  period  of  two 
years  at  a  price  p^r  ton  stipulated  in  the 
contract  On  July  24th  following  defendants 
refused  to  loniger  buy  ice  from  plaintiffs,  but 
from  that  date  to  March,  15,  1906,  purchas- 
ed ice  from  other  manufacturers  with  which 
they  supplied  the),r  customers.  The.  action 
is  to  recover  damages  alleged  to  have  been 
sustained  by  plaintiffs  on  account  of  such 
alleged  breach  .of  the  contract. 

It  appears  that  son^e  four  or  five  days  after 
defendants,  began  buying  ice  .from  others  than 
plaintiffs  the.  latter  Instituted  an  action  to 
enjoin  defeoidants  from  obtaining  ice  from 
such  other  parties  wltli  which,  to  supply  their 
customers.  This  action  was  tried  on  March 
15,  1006,  and  an  order  made  enjoining  de- 
fendants as  praj;ed  for,  which  judgment  bad 
become  final  at  the  time  the  action  at  bar 
was  Instituted.  By  their  complaint  filed  in 
this  action  plaintiffs  allege  the  filing  of  the 
complaint,  answer  thereto,  the  findings  and 
judgment  In  the  former  suit,  copies  of  all  of 
which  are  attached  to  ai)d  made  a  part  of 
the  complaint  herein.  Th^  contract  for  the 
breach  of  whi^h  this  action  Is  Instituted  is 
not  set  out  or  othepvlse  pleaded  In  the  pres- 
ent, action;  nor  is  it  alleged  In  the  complaint 
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herein  that  the  plaintiffs  ever  executed  or 
mSidfi.  any  contract  whatsoever  to  supply  de- 
fendants with  ice.  Defendants  filed  a  gen- 
eral demurrer  to  the  complaint,  and  also  mov- 
ed to  strike  out  of  said  complaint  the  several 
allegations  referring  to  the  complaint,  answer, 
findings,  and  Judgment  In  the  former  suit,  as 
well  as  to  strike  out  the  copies  of  such  docu- 
ments attached  to  the  complaint  herein  and 
made  a  part  hereof.  The  court  overruled  the 
demurrer  and  denied  the  motion.  In  so  doing 
we  are  of  opinion  the  court  erred.  It  must  be 
noted  that  the  action  is  not  one  upon  a  Judg- 
ment, but  to  recover  damages  for  a  breach  of 
a  contract  no  description  of  which  appears 
'in  the  complaint,  and  in  the  absence  of  any 
allegation  in  the  complaint  to  the  effect  that 
plaintiffs  ever  executed  such  contract.  "  What- 
ever is  an  essential  element  to  a  cause  of  ac- 
tion must  be  presented  by  a  distinct  aver- 
ment, and  cannot  be  left  to  an  inference  to  be 
drawn  from  the  construction  of  a.  document 
attached  to  the  complaint."  Burlcett  v.  Grif- 
fith, 90  Cal.  532,  27  Pac.  527,  13  L.  E,  A.  707, 
25  Am.  St.  Rep.  151.  An  allegation  to  the  ef- 
fect that  plaintiffs  had  entered  into  the  con- 
tract was  a  matter  of  substance  without 
which  the  complaint  did  not  state  a 'cause 
of  action.  Here  the  ^ecntlon  of  the  instrh- 
'ment  on  the  part  of  plaintiffs  is  left  to  in- 
ference or  argument  based  upon  the  findings. 
In  the  former  case,  wherein  the  court  found 
that  plaintiffs  and  defendants  entered  Into 
a  certain  contract  therein  ^t  out.  '  The  de- 
fect was  not  cured  by  such  reference.  Ijos 
Angeles  v.  Slgnoret,  50  Cal.  298;  Ward  v. 
Clay,  82  Cnl.  505,  23  Pac.  60,  227.  At  moat, 
these  documents  so  attached  and  therein  re- 
ferred to  constitute  mere  evidence  as  to  the 
questions  adjudicated  In  the  former  suit. 
"Where  a  complaint  merely  states  the  evi- 
dence from  which  ultimate  facts  are  dedu- 
clble,  a  demurrer  lies."  McCaughey  v.  Schu- 
ette,  117  Cal.  223,  4«  Pac.  §66,  48  Pac.  1088, 
■firt  Am.  St  Rep.  176;  niomas  v.  Desmond, 
<a  Cal.  426;  Fredericks  v.  Tracy,  98  Cal. 
058.  33^  Pac.  750. 

The  record  In  the  former  suit,  helng  eviden- 
tiary only,  had  no  place  in  the  complaint, 
and  should  have  been  stricken  out  The  of- 
fice of  the  complaint  Is  to  aver  material.  Is- 
suable facts  which  constitute  the  cause  of 
action,  and  not  the  evidence  to  prove  those 
facts.  Jones  v.  Petaluma,  3ft  Cal.  233 ;  Will- 
son  V.  Cleaveland,  30  Cal.  192.  Plaintiffs  con- 
tend that  by  the  former  action  certain  facts 
were  conclusively  established,  but  that  It 
devolved  upon  them,  in  order  to  avail  them- 
selves of  the  conclusive  character  of  such 
facts,  to  plead  the  Judgment  toll  In  such 
former  action,  together  with  suCh  additional 
facts  necessary  to  constitute  a  cause  of  ac- 
tion; that.  In  the  absence  of  such  pleading, 
the  complaint  would  <»ntalQ  lio  Eniegatlon  un- 
der which,  If  the  Issues  rendered  it  material,, 
the  judgment  and  proceedings  in  the  former 
case  could  be  admitted  In  evidence.  While 
as  a  general  rule.  In  order  to  render  evidence 


available  in  support  of  a  defense  based  upon 
matters  of  estoppel,  such  matters  must  be 
pleaded,  the  rule  does  not  apply  to  the  state- 
ment of  a  cause  of  action  by  plaintiff.  In- 
deed, nnder  our  system  of  pleading,  no  op- 
portunity Is  afforded  for  such  pleading  on 
the  part  of  plaintiff.  Nevertheless,  the  rec- 
ord may  be  given  in  evidence  with  the  ^ame 
conclusive  effect  as  if  It  had  been  specially 
pleaded.  The  record  In  the  former  case 
could  have  no  place  In  the  complaint  to  recov- 
er damages  on  account  of  the  breach  of  the 
contract  As  said  in  Wlxaon  v.  Devlne,  67 
Oal.  341,  7  Pac.  776:  "It  was  not  necessary 
or  proper  for  plaintiff  to  plead  his  former 
recovery.  It  (^erated  by  way  of  estoppel  to 
the  defense  set  up  by  the  dtfendant,  and. 
as  we  have  in  our  system  of  pleadings  no 
replication  to  the  answer,  the  estoppel  could 
not  properly  be  pleaded."  To  the  same  ^ect 
is  Riverside  liand,  etc.,  Co.  t.  Jensen,  108 
Cal.  146,  41  Pac.  40;  Clink  v.  Thurston,  47 
Oal.  30 ;  Flandreau  v.  Downey,  23  Cal.  354. 

While  the  Judgment  and  orders  must  be 
reversed  for  the  foregoing  reasons.  It  is  prop- 
er, in  view  of  the  fiact  that  a  new  trial  may 
be  had,  to  notice  another  point  which  de- 
fendants assign'  as  reversible  error.  Defend- 
ants in  their  answer  allege  "that  the  matter 
pf  said  damages,  alleged  to  have  been  suffer- 
ed by  plaintiffs  frotti  said  alleged  failure  of 
these  4efendantB  to  comply  with  said  alleged 
c<»tract,  has  been  once  adjudicated  and  de- 
termined, and  that  It  cannot  now  be  litigated 
In  this  action,  and  that  plaintiffs  are,  and 
each  of  them  Is,  estopped  by  reason  thereof 
to  matqtftltt  this  action";  and  they  contend 
that  such  allegatim  Is  concluslv^y  proven 
by  the  documents  contained  in  the  record 
In  the  former  case.  As  a  general  rule,  a 
judgment  in  a  former  case  is  not  concla- 
sive  of  any  matters  which  only  come  collat- 
erally in  Issnet  aor  ot  any  matters  Indden- 
tally  cognisable,  nor  of  aiky  collateral  facts 
which  are  offered  in  evtdoice  to  establish 
facts  in  issue.  Llllis  v.  Ditch  Co.,  96  Cal. 
563,  30  Pac.  1108.  For  the  purpose  of  de- 
termining whedier  the  Issues  involved  In  a 
former  suit  constltnte  a  bar  to  a  second 
action  reference  will  ordinarily  be  had  to 
a  comparison  of  the  records  In  the  two 
cases.  Here,  however,  the  Judgment  in  the 
former  action  which  defendants  attonpt  to 
plead  as  a  bar  solemnly  adjudges  and  de- 
crees "that,  on  account  of  the  insufficiency 
of  the  pleadings  *  •  •  in  this  action 
to  warrant  or  sustain  a  Judgment  for  dam- 
ages whldi  may  have  accrued  to  tlie  plain- 
tiffs, the  matter  of '  damages  is  hereby  re- 
served and  excepted  from  the  operation  of 
this  judgment,  to  be  determined  by  a  separate 
action  to  be  brought  by  the  plaintiffs  for  that 
purpose  if  necessaiT."  Without  regard  to  the 
rule,  this  Judgment  so  long  as  It  stands,  pre- 
sents an  insonnonntable  obstacle  to  defend- 
ants' contention  on  the  grounds  stated. 

Thfere  is  na  merit  ia  defendairta'  conten- 
tion that  dectinc  to  sue  tov  an  injunction 
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WAS  a  waiver  of  plaintUEs'  right  tm  ai!|8^tja 
claim  for  damages  in  a  sutsequ^nt  ,actlo{W 

Under  th«  views  herein  expressed*.  It  dipes 
not  appear  necessary  to  4l8ca8S  other  points 
argued  by  counsel. 

The  judgment  and  both  orders  are  reyere- 
ed.  with  Instruction  that  the  court  sustain 
the  general  demurrer  interposed  by  defend- 
ants, and  grant  their  motion  to  strike  fimn 
the  complaint  the  parts  thereof  designated 
iu  said  motion,  and  grant  leare  to  the  par- 
ties to  file  such  amended  pleadings  as  th^ 
may  be  advised. 

We  concur :    AliLEN,  P.  J. ;  TAGGART,  J. 


SAN  FKANCISCO  TEAMING  CO.  v.  OBAY 

et  al.    (Civ.  (U8.) 

.  (Court  of  Appeal,  Fimt'  District.  Caltfonla. 

Sept.  15,  190».) 

1.  Evidence  {i  314*:)  —  Hb«I8A-t  —  Bxsn  roa 
Exclusion. 

The  exclusion  of  hearsay  evidence  is  hasej 
on  the  principle  that  every  p^rsjon  has  the  right 
to  face  the  witness 'aRBmat  hira  and-to  test 
him  by  cro6»«xai»Jnation; 
,  [Ed.  Note.— B'or  other  caaeK  see  Evidoicei 
i'ent.  Dig..!  1168;  Dec.  Dig.  {  314.»I  .. 

2.  KVIDENCE   «  318*)— IlFJ^BSAy— Mbjiobahpa 

from  Oral  Statements. 

In  an  actfon  for  the  use  of  teUmS  and 
drivers  fumishsd  by  plaintiff  fo  defendant,  a 
boolc  of  Items  .mode,  by .  nlaiBtifFB  faooklBseiMY 
from  memoranda  made  by  nim  from  oral  sfate^ 
ments  by  the  drivers  as  to  their  work,  and  aft^ c- 
wavd  copied  iato  the  book,  Is  inadmissible  be- 
cause mere  hearsay.  *  ■  ^  ■  ■ 
•  [Bd.  .Note.— For  other  .oases,  see  Svldenoei 
Cent.  Dig.  {§  31195,  1198;   Dec.  Dig.  t  318.* J  , 

3.  Evidence  ({  35^*)  —  Documenkabft  Evi- 
dence—Books OF  Account. 

A  ledger  to  which  items  of  account  had  beon 

transferred   from   other  books  and  memoranda 

la  not  admissible  as  a  book- of  brigiaal>«atiias. 

[Ed,    Note.— For   othu'   tases,.  see   Bvidencsi 

Cent.  Dig.  it  1432-1483 ;    Dec  Dig,-  i  &oi.*] 

4.  Appeal  and  Ebbos  (J   1051*)— Hahmless 
EsKoB— Admission  of  Evidence. 

That  there  wa*  other  evidence  that  plain- 
tiff furnished  teatu  and  drivers^  and  that  they 
did  certain  work  for  defendant,  without .  giving 
the  items  of  such  work,  does  not  render  barm- 
less  the  error  Of  admitting  in  evidence  a  book 
containing  items  of  such  work  made  from  hear- 
say meinorasda. 

_[Bd.  Note.T-Por  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {$  4161-4170;  Dec,  Dig.  { 
1051.*] 

Api)eal  from  Superior  0>urt,  City  and  0)un- 
ty  of  Salt  l^rancisco;  Jiia.  M.  Troutt,  Judge. 

Action  by  the  San  Francisco  Teaming  Com- 
twny  Against  Harry  N.  Gray  and  another. 
Plaintiff  had  Judgment,  from  which,  and  an 
order  denying  a  new  trial,  defendants  ap- 
peal.   Reversed. 

Ames  &  Manning,  for  appellants.  Arnold 
W.  Llechti,  for  respondent. 

COOPER,  P.  3.  Ihfn  a<:tlon  was  brought 
to  reeoTMr  a.  balance  chilmed  to  be  due  for 
tbe  use  of  teams  and  teamsters  fiirnlshed 


by.  jplaintitf  to.  defendants  at  their  req^pst 
Plaintiff  recovered  Judgment,  and  this  appea} 
Is  from. the  Judgment  and  the  or4e;  denying 
defendants'  motion  for  a  new  trial. 

There  is  only  .:Qne  question  discussed  in 
the  briefs,  aitd  that  la  as  to  Oie  ruling  of  the 
court  in  admitting,  over  the  objection: of  de- 
fendants, a  certain  book  called  a  '*work  tx>oB«" 
contsiolng  the  names  of  certain  teamsters, 
the  dates  and  number  of  loads  hauled,  the 
place  from  which  and  to  where  the  ionds 
were  taken,,  and  the  name  of  tbe  persons  for 
whom  the .  hftuliug  was  done ;  the  socount 
In  this  case'  being  a  charge  againbt  defeod- 
anta.        ;    > 

Plaintiff:  <!aHed  as  a  witness  one  MUeRtoae^ 
whe  .testified  that  be  wds  in  the  employ  ■at 
the  plalBtift.aa  bookkeeper  during  the- ttoie 
the  teams  were  claimed  to  have  been  fnriilsb- 
cd,  and  that  he  kept  theacconntB  anda  full 
set  of  boofcs-^  work  book,  ledgcir,  «B8b  book. 
Journal,  and  check  book ;  that  the  work<  book 
qUown  him  contained  entrites  of  the '-work 
performed  entered  front  a'  memoraudum  p«- 
per  lAto  th*  work  bo«k,  and  that  tbe'wortt 
teOk'waA  correctly  kept  so  far  as  he  knew'; 
that  It  was  his  custom  to  leave  'the  httrA  be- 
tween' 4  InS  5-  o^clock  of  each  ^ay;  a:nd  go 
from  the  ham  out^to  thfe  camp  atFoutt«*r»th 
street  and  -catch  the  different  teaihsters"  iab 
they  eakn^tn;  «nd  get  an  oml  statement  ^From 
each  feamstbv  tta  to  what  work  had"  been 
done  by  him  dnrlngtbeday;  thathepi^ocnred 
%«ch  oral  Matements  froifi  the  teamsters  and 
put  thesi '  down  en  a  memorandum  paper, 
and  took  back  such  memoranda  to  his  offite 
and  tb»-same'<fvehtng  or  the  TollowlDg  morn- 
Ihg  tae'woUUl.  enter  In  the  work  bMk  "the 
name'  of  the  teamster,  the  nximber  of  loads 
frem  where  and  where  to."  The  witness 
clearly,  ehbwed  that  the  facts  were  obtained 
first  <>y  -Vltk  oral  sttiteSAents  of  the  varlouii 
teamsters,  then  transferved-  by  him  ^o  k 
memorandum 'or  temporary  xiaper,  and'fhcin 
afterwards  -  entered  by  him  Into  tlie  wortt 
book,  which  was  tbe  book  offered  and-  receiv- 
ed In  evidence.  The  book  was  objectM  to  up- 
on' the  ground  that  It  was  Irrelevant,  hnma- 
terial,  and  Incompetent  and  hearsay,  and  that 
no  proper  foundation  had  been  laid  for  Its 
introduction.  The  court  overruled  the  objec- 
tion, and  allowed  the  book  !n  evidence.  After 
the  book  was  so  admlttM,  the  attorneys  for 
defendants  moved  to  strike  out  the  testimony 
contained  In  the  pages  which  were  read  as 
to  thenccoutat  agalust  defendants,  upon  the 
ground  that  the  book  was  hearsay  and  the 
court  denied  the  motion.  No  teamster  wa« 
called,  nor  was  any  attempt  -made  to  account 
for  the  ab8en<e  of  such  teamsters  as  wit- 
nesses. Tlie  first  entry  or  memorandum  made 
by  tlie  witness  on  paper  was  but  the  oral 
statement  of  the  teamsters.  Such  teamsters 
were  not  under  oath,  and  were  not  brought 
Into  court  so  that  their  stateiuents  could  be 
tested  by  cross^xamlnatlon. 


•For  otbtr  cssw  se«  muu*  toylc  sad  s^Uoa  NUU^SR.  b^  I!«c.,4b  Am.  Disik  }907  to  <Uta,  *  ^agortar  la^nM 
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It  WM  long  ago  laid  down  by  the  courti 
Of  England  that,  on  account  of  the  necessity 
of  the  case  and  to  prevent  a  failure  of  jus- 
tice, the  books  of  original  entrlefl,  or  the  shop 
books  as  they  were  called.  In  certain  cases 
night  be  Introduced  In  eTldence.  The  entry 
must  have  been  made  in  the  ordinary  conrse 
of  business  and  by  a  person  since  deceased 
or  beyond  the  jurisdiction  of  tbe  conrt.  It 
was  necessary  to  prove  that  the  merchant 
or  tradesman  whose  books  were  offered  kept 
correct  books  of  account,  and  tbat  the  entry 
was  made  in  the  usual  course  of  business  by 
one  wlio  had  knowledge  of  the  facts.  These 
entries  were  admitted  by  the  courts  as  ex- 
ceptions to  the  general  rule  deluding  hear- 
say evidence,  in  order  to  prevent  a  total  fail- 
ure of  justice.  It  was  said  in  the  early  case 
ot  Lefebure  v.  Worden,  2  Ves.  38:  "So  far 
the  courts  of  justice  have  gone  (and  that  was 
going  a  good  way,  and  perhaps  broke  in  upon 
the  original  strict  rules  of  evidence)  that 
where  there  waa  such  evidence  (entries)  by 
A  servant  known  in  transaoting  the  business, 
as  in  a  goldsmith's  shop  by  a  casMer  or 
bookkeeper,  such  entry,  supported  (m  the 
oath  of  that  servant  that  he  used  to  make 
«ptrieB  from  time  to  time  and  tha<t  he  made 
them  truly,  has  been  read.  Further,  where 
that  servant,  agent  or  bookkeeper  has  been 
dead,  if  there  is  proof  that  he  was  the  serv- 
»nt  or  agent  usually  employed  in  sudi  busi- 
ness, was  Intrusted  to  make  such  entries  by 
his  master,  (and^  that  It  was  the  course  of 
trade,  on  proof  that  he  was  dead  and  that 
U  was  his  handwriting,  sudi  entry  has  been 
j»ad  (which  was  Sir  Biby  Lak^s  cas^.  And 
tiuit  was  going  a  great  way ;  for  there  it 
inight  be  objected  that  such  entry  was  the 
same  as  if  made  by  the  master  himaelf ;  yet 
)by  reason, of  the  difficulty  of  making,  proof 
la  casea  of  this.klaid  the  Gpivt  bas  gone  m 
far,"  Applying  I  th(e  principles -and  rules  laid 
.down  by  the  able  judges  of  the  ;hlgher  courts 
)Pf  Englamd  and  of  this  country,  we  do  not 
think  the  eridenoe  was  admis«ible,  itut  that 
It  wa»  purely  he«rsay. 

The  fact  that  M  became  necessary  tor 
plaintiff  to  prove  wa^  that  he>  furnished  cer> 
Xain  teaiqs  and  certain  drivers,  to  defend- 
ants at  their,  request,  and  the  amount  and 
nature  of  sueb.  services,  or  a  contract  fixing 
the  amount  which  was  to.  be  paid.  Plaintiff 
does  not  appear  to  have  kept  any.  timekeep- 
er or  person  who  k^ew  of  his  own  knowledge 
-the  number  of  teams  and  teamsters  furnish. 
iCd,  and  the  number  of  days  that.Qiey  were 
employed  by  defendants.  The  fact  which 
plaintiff  did  prove  was  certain  oral  state- 
ments by  the  various  teamsters.  The  essen- 
tial witnesses — the  parties  who  did  the  work 
end  knew  the  facts — were,  not  called.  The 
witness  who  was.  called  did  not  testify  to 
the  truth  of  the  facta,  but  to  its  having  been 
asserted  on  the  extrajudicial  occasions,  on 
which  the  various  oral  statements  vvere  giv- 
en. The  evidence  of  the  teamsters  was  con- 
veyed by  the  witness,  who  told  In  court  what 


other  parities  had  told  him.  The  exclusion  of 
hearsay  evldeDce  is  based  upon  the  principle 
that  evel7  litigant  who  comes  into  a  court 
of  justice  has  a  clear  right  to  have  the  wit- 
ness against  him  brought  into  court  face  to 
face,  so  that  he  may  be  tested  by  croes-ex- 
amination  as  to  every  fact  concerning  which 
he  has  given  evidence.  It  has  been  said 
that  a  person  who  relates  a  hearsay  Is  not 
obliged  to  enter  into  any  particulars,  to  an- 
swer any  questlond,  to  solve  any  difficulties, 
to  reconcile  any  contradictions,  to  explain 
any  obscurities,  to  remove  any  ambiguities. 
He  entrenches  himself  la  bis  simple  assertion 
that  be  was  told  so  and  so,  and  leaves  the 
burden  upon  bis  dead  or  abseut  author.  In 
this  case  the  witness  testified  only  to  having 
made  an  entry  of  what  was  told  him  by  the 
teamsters.  He  does  not  even  give  a  single 
name  of  any.  one  of  the  persons  whose  state- 
ment he  received,  nor  does  he  give  a  single 
segregated  fact  as  being  told  him  by  any  one 
person.  He  only  in  effect  says :  "I  was  told 
by  the  various  teamsters  the  various  state- 
ments I  entered  la  the  work  book." 

We  have  examined  the  various  cases  cited 
by  counsel  for  respondent,  but  we  do  not  find 
any  case  which  supports  the  rule  as  broadly 
as  contended  for  here.  On  the  contrary.  In 
our  opinion,  the  great  weight  of  authority, 
both  in  England  and  in  this  country,  sup- 
ports tiie  rule  as  we  have  given  it.  It  is  said 
by  Qreenleaf  (volume  1,  f  120a  I16th  Ed.]): 
'The  entries  must  have  been  la  the  ordinary 
course  of  business  •  *  «  fairly  oontem- 
poraaeota  with  the  events  recorded  •  •  • 
must  be  produced  la  its  original  form 
•  •  •  and  of  a  fact  within  the  personal 
knowledge  of  the  declarant"  la  Underbill 
oa  Evidence,  |  60,  it  is  said:  "Upon  the 
questioa  whether  entries  made  in  the  books  of 
a  party  to  the  suit  are  admissible  as  evi- 
dence In  his  own  'favor,  under  the  proposi- 
tion that  such  entries  constitute  a  part  of  the 
res  gestse,  the  cases  are  at  considerable  vari- 
ance. If  the  entry  was  made  by  an  employs 
Df'tiie  party,  having  personal  knowledge  of 
tlte  fact,  in  the  usual  course  of  his  employ- 
ment, In  books  which  were  kept  for  such  en> 
tries,  and  if  it  was  made  at  or  near  the  date 
Of  the  transaction  and  Is  Illustrative  of  it; 
then- there  can  be  no  objection  to  its  admia- 
slon  upon  the  principles  already  laid  down. 
It  is  freally  hearsay  evidence,  hovrever,  be- 
cause 4he  bookkeeper  or  other  person  mak- 
ing the  entry  was  not  on  oath  or  cannot  be 
produced,  or,  being  produced,  has  wholly  for- 
gotten the  circumstances  attending  the  trans- 
action." In  a  very  exhaustive  note  to  Post 
T.  Kenerson  (Vt)  52  Ia  R.  A.,  the  question 
Is  dls^iissed,  and  many  anthoritiee  cited.  On 
page  5i95  the  rule,  is  thus  summed  op  bf  the 
author  of  the  note:  "As  a  general  rule,  al- 
though there  are  oases  holding  ottiawlse,  it 
is  essential  to  the  admissibility  of  entries 
made  by  a  living  witness  that  he  shoald  be 
able  to  state  that  or  about  the  time  the  en- 
tries trere  made  he  knew  their  contents,  and 
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knew  them  to  be  true,  bo  that  the  entries 
and  the  testimony  of  the  witness  eoncurpeilt- 
ly  shaU  be  equivalent  to  a  present  affinnatlon 
of  the  truth  of  their  contenta" 

In  Swan  v.  Thurman,  112  Mich,  416,  70 
N.  W.  1023,  It  appeared  that  the  only  testi- 
mony to  support  the  books  was  that  of  the 
bookkeeper,  who  merely  transcribed  the  en- 
tries from  slips  handed  to  him  by  salesmen 
and  had  no  personal  knowledge  of  the  sale 
and  delivery  of  the  articles  charged.  The 
court  said :  "It  is  sometimes  proper  to  admit 
books  of  account  as  evidence  of  the  acts  of 
those  who  ke^  them  where  the  entries  are 
contemporaneous  with  tbA  acts  recorded. 
But  where  the  book  Is,  as  in  this  case,  the 
record  of  the  acts  of  others  not  within  the 
personal  knowledge  of  the  bookkeeper,  but 
made  up  from  the  statements  of  others,  such 
book  Is  hearsay.  From  the  earliest  cases  the 
admission  of  entries  by  third  persons  has 
proceeded  upon  the  theory  that  such  persons 
had  personal  knowledge  of  the  facts  stated  in 
the  entry."  In  the  late  case  of  Chicago  Lum- 
bering Co.  T.  Hewitt,  64  Fed.  314,  12  C.  &  A. 
129,  the  Circuit  Oonrt  of  the  United  States 
held  that  a  book  in  which  one  person  set 
down  the  total  amount  of  logs  scaled  frojn 
memoranda  furnished  him  by  another  person 
who  did  the  work  Is.  not  admissible  to  prove 
the  amount  of  logs  scaled,  unless  supple- 
mented by  the  testimony  of  the  person  fur- 
nishing the  original  data.  The  court  said: 
"That  McFadden  was  able  to  testify  that 
his  additions  were  correct  and  that  be  had 
correctly  entered  the  auMHints  thus  ascertain- 
ed Is  not  enough.  The  fact  which  It  was  im- 
portant to  the  plaintiffs  to  prove  was  the 
lumber  contents  of  -  the  logs  placed  in  the 
xiver  above  the  defendant  company's  boom 
^rom  the-  camp  of  which  McFadden  was  fore- 
man. What  McFadden  knew  was  that  Foley, 
whose  duty  it  was  to  scale  the  logs  put  in 
the  rivei  each  day  from  that  camp,  had  by 
bis  tally  board  memoranda  reported  a  given 
number  of  logs,  containing  when  aggregated 
a  given  number  of  feet,  as  having  been  set 
afloat  on  a  particular  day.  If  McFadden  had 
made  his  entries  from  oral  statements  made 
by  persons  having  knowledge  of  the  number 
and  contents  of  logs  floated  each  day,  such 
entries  would  not  have  been  competent  with- 
out calling  the  persons  who  knew  the.  facts 
and  on  whose  authority  the  entries  had  been 
made.  Is  there  any  distinction  in  the  evi- 
-dential  value  of  entries  made  on  the  oral 
statement  of  clerks  or  servants  who  know 
the  facts  and  memoranda  made  for  conveni- 
ence in  aiding:  memory  of  such  clerks  or 
servants?  We  can  see  none."  See,  further, 
the  following  cases :  Dodge  v.  Morrow  et  al., 
14  Ind.  App.  634,  41  N.  £.  96T,  43  K  £.  153; 
Bouldln  V.  Atl.  Rice  MUls  C!o.  (Tex.  Civ.  App.) 
8G  S.  W.  795:  Chisholm  v.  Beaman  Machine 
Co.,  160  lU.  101,  43  N.  E.  796;  Chaffee  v.  U. 
8.,  95  D.  a  616,  21  L^-Ed.  912;    Gould  ▼. 


Hartley,  187  Mass.  561,  73  N.  E.  656;  Van 
Name  v.  Barber,  115  App.  Dtr.  683,  100  N. 
T.  Supp.  987.  The  book,  which  was  after- 
wards offered  by  plaintiff,  called  the  ledger 
was  Inadmissible  for  the  reasons  above  stat- 
ed, and  further  for  the  reason  that  It  was 
not  a  book  of  original  entries.  It  does  not 
In  any  way  appear  where  the  data  were  ob- 
tained In  the  charges  of  "April  2,  Bill  J. 
4,  $711.70,"  and  of  "May  1,  BlU  J.  4,  $747.40," 
except  by  the  reference  to  the  Journal. 

The  claim  of  respondent  that,  If  the  ad- 
mission of  said  books  was  error,  such  el'ror 
was  harmless,  upon  the  ground  as  contended 
that  sufficient  other  evidence  was  offered  to 
support  plaintiff's  claim,  cannot  be  upheld. 
It  Is  true  there  was  other  evidence  that 
plaintiff  furnished  to  defendant  teams  and 
teamsters,  and  that  they  did  certain  work 
for  defendants;  but  the  antount  of  such  la- 
bor and  the  number  of  days  the  teams  were 
In  the  employ  of  defendants  can  only  be  as- 
certained from  the  entries  in  the  work  book. 
Not  only  is  this  true,  but  the  defendant  of- 
fered and  read  In  evidence  without  objection 
a  time  book  kept  by  one  Heisler,  their  time- 
keeper, who  had  charge  of  the  business  of 
keeping  accounts  of  the  teams  furnished  to 
defendants  by  plaintiff.  This  book  was  In 
direct  conflict  with  the  work  book  offered  in 
evidence  by  plaintiff  as  to  many  Items,  and 
made  the  amount  of  the  plaintiff's  claim 
much  less  than  the  amoimt  for  which  Judg- 
ment was  given.  We  are  aware  that  cases 
arise,  and  will  continue  to  arise,  In  which 
much  dlfllculty  is  found  in  proving  the  many 
Items  of  original  entries  taken  from  clerks, 
agents,  or  employes,  particularly  where  there 
is  a  large  number  of  such  clerks,  agents,  or 
employes.  But  the  rule  we  have  adopted 
appears  to  us  to  be  the  correct  one  on  prln- 
dirfe.  If  the  rule  contended  for  by  respond- 
ent in.  this  case  were  followed,  it  would  lay 
the  foundation  for  'gross  frauds.  Books 
might  be  Intentionally  filled  with  ovexcharges 
based  upon  hearsay.  The  defendant  would 
have  no  oppoirtunlty  to  Investigate  the  truth  of 
tte  alleged  hearsay  evidence.  It  is  better  that 
the  rule  be  certain  and  not  extended  so  as  to 
include  hearsay  evidence,  than  that  it  be 
over  tamed  to  avoid  the  hardiridps  ot  aome 
particular  oaMe. 

It  f<rtlows  that '  the  Judgment  and  «rder 
must  be  leteraed.  and  it  is  se  ordered. 

We  concur:    UALL,  J,;    KEREIGAN,  3. 


SAMUBLS  V.  LARRIMORE.    (Civ.  647,  64a) 

(Ceutt   of  Appeal,   First   District)  Califoraia. 

Sept.  17,  1900.    Rehearing  Denied 

Oct.  15,  1909.) 

1.  Monet  I^ent  (J  6*)— Pleading— Ihdbotbd- 

NK8S. 

A  complaint  to  recover'  money  loaned,  al- 
leging that  no  part  of  the  debt  had  been  paid. 


•For  «tlMC  «a|Ml  we  fiun«.tople  and  lepUoa  NUMBKR  in  Dec,  &  Am..Dl<».  UOT  to  iale,  *  Beporter  laiw» 
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>'and  thtii  t^trewa*  now  dde,  owId?,  and  v^yi.- 
ble  b;  defandttnt  on  Bccoant  of  snch  debt  a  aped- 
fied  sum,  with  interest,  suffioientl;  alleged  no|^- 
payment, 

[Ed.  Note.— For  other  cases,  see  Monev  Lent, 
Cent,  Dir.  J  8;   Dec.  Dig.  <  6.»] 

2.    MONST     IjENT     (t     «♦>  — OoltPLAIWT-^DE- 

-otAW*.  .  :•.•.-■. 

A  complaint  for  money  loaned  was  not  ob- 
jectionable for  failure  to  allege  a  demand. 
.     [Ed.  Note.— For  ather  cases,  see  Money  Lent, 
Dec.  Vig.  i  «.•] 

S.  MoNgr  Lent  (f  2*)— AoRrEsrEN?  to  Re- 
pay—tiicb—"Wh«w  CtmvENiENT"— "Whew 
■    BtrsiNBSS  Picked.  TJb." 

Where  plaintiffs  assienor  loaned  money  to 
defendant  to  be  repaid  when  convenient,  or 
when  business  picked  \ip,"  defendant  was  bound 
to  remay  within  a  reasonable  time,  and  was  net 
entitle  to  hold  the,  money  indefinitely  at  bis 
election. 

[Ed.  Note.— For  other  cases,  see  Money  Lent, 
Dec.  IWg.  t  2.» 

'  F^r  other  definitions,  «e«  Words  and  Fhrasea, 
TOU  2,  pp.  li536-15o8.] 

4.  BfoHKT  Lbht  (f  2*)->-PatiibRI  — Tuts  — 

"Reasonable  Tiub." 

One  year  was  4  "reasonable  time"  for  the 
repayment  of  money  loaned  to  be  repaid  by  de- 
fendant "when  convenient,  or  when  business 
picked,  ap." 

[Bd.  Notp.— For  other  cases,  see  Money  Lent, 
Dec.  Dig.  J  2.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  7,  pp.  5977-5083;   vol.  8,  p.  7780.] 

App($al  from  Superior  Ciourt,  City  and 
County  of  San  Francisco;  £,  p.  Mogan, 
Judge. .  ,  , 

..  Action  by  Cbarles  Saniuelis  against  Grover 
B..|:4ari:iniore.  From  a  judgment  for  plaintiff, 
and,  from,  an  order  denying,  defendant's  mo- 
tion for  a  new  trial,  defendant  prosecutes  aep-' 
arate  appeals.  .  Affirmed. 

<  Jda.  J^  Webb,  foi<  appellant.  Leon  Samuds, 
'.Cor  Kspoodent 

"■    •  " ■)..•;         .      - 

■'•'©OOPBR,  P.  X    a%es«  two  appeals  are  tn 
.a^pfcrate  records ;  but  they,  will  be'  considered 
"tii^tber,  as  one  Is  an  aiipeal  t^  defendant 
>ft\»ii'tlt«  judgntrent  aq^alnst  blm,  and  the  otb- 
i«r'fro*i  the  order  denying  his  motion  1  for  a 
°>new  t^lal,.  and  the.  questtohs  are  all  conald- 
•  eittd  40gethet^  In  the  brief S'llled  by  cbnnsel. 
"The  ooijiplalnt  Isjas  follows:    "That  within 
'  ttwo  ydars  last  past  said  defendant  becaime  la- 
'■deiMeA>t»  one  Frank  A.  WfaMman  in  lite' sum 
of  $635.86  for  so  much  money  toaned  and  ad- 
YBiKeftto  said  defendant  by  sold  Whttman  at 
varlods  tUies  during  said  period  at  the  spe- 
cial, instance  and  request  of  said  defendant 
Tliat  prior  to  t\ie"  tommeneemeirt  of  thls'ao- 
tlon  said  Whitman  aasi^ed,  transferred,  and 
set  over  unto  plaintiff  said  claim,  demand, 
and  cause  of  action  against  said  defendant. 
Thftt  no  part  of  said  Indebt^niess  has  been 
paid,  and  that  there  la  now  dne,  owing,  and 
payable  by  sai^  defendant  to  said  plaintiff  on 
account  of   said   ladebtedness  s^id   sum   Qf 
"$C35.86.  together  with  Interest  tii6reon  at  tbe 
l^gil  ,rate  from  the  date.pf  irach  loans  and 
«dvance8."     The   complaint   concludes   with 


tlie  nnalftHl}^  fur  Judgment  for  the  amomt 
Claimed. 

Tta*  flrat  contention  of  appeilant  Is  that 
the  court  erred  In  overruling  bis  demur- 
rer to  the  complaint  His  argument  Is  that 
the  complaint  does  not  allege  nonpayment 
The  contention  la  entirely  devoid  of  merit 
After  alleging  the  facts  as  to  how  the  indebt- 
edness arose  aiid  the  amount  thereof,  the  al- 
legation 1«  "that  no  part  of  said  indebtedness 
has  been  paid."  Ibe  word  "Indehtednesa"  is 
not  here  need  as  It  has  sometimes  been  in  tlie 
body  of  a  pleading.  In  which  the  courts  haw 
said  that' it  was  a  conclusion  of  law.  As 
It  is  here  nsed  In  the  last  paragraph  of  the 
complaint  It  refers  to  the  said  sum  of  $635.86, 
which  it  is  alleged  had  been  loaned  and  ad- 
vanced to  defendant  at  his  special  Instance 
and  request  Any  person  of  ordinary  nnder- 
standtng  would  know  that  the  pleader,  by  the 
word  "indebtedness^  as  here  used  In  said 
paragraph,  refers  to  the  sum  which  he  had  al- 
leged had  been  advanced  to  defendant  by 
plalDtilTs  assignor. 

Nor  is  there  any  merit  In  appellanf  a  claim 
that  the  plaintiff  should  have  alleged  a  de- 
mand of  liayment.  The  complaint  Is  of  Itself 
a  demand;  and  not  only  this,  but  the  an- 
swer of  defendant  shows  that  k  demand  wonhl 
have  been  unavailing.  Defendant  in  one  part 
of  his  answer  denies  the  indebtedness,  and 
In  another  and  separate  part  he  alleges  that 
the  money  was  advanced  to  him  by  plaintifTs 
assignor  upon  the  understanding  that  he  was 
to  repay  It  only  when  convenient  to  him,  and 
that  "it  has  not  been  convenient  for  said  de- 
fendant to  repay  any  portion  thereof  to  said 
Whitman:" 

Th*  appellant  further  urges  that  the  evi- 
dence is  intMfflci^nt  to  tmstafn  the  findings 
because,  as -he  contends,  the  money  Tvas  to  be 
cepafd  only  "when  convenient,  or  when  husl- 
tiess  picked  tip."  This  qoestion  was  passed 
upon  by  the  trial  cfoott,  and  In  our  opinion 
ttie  evidence  joMlfles  the  flndings.  It  certain- 
ly is  not  the  ordinary  way  of  doing  business 
for  one  man  to  advance  money  to  another  up- 
on'an  leltpress  uhderstanding  that  the  one  re- 
ceiving the  hioney  will  he  allowed  to  repay 
It  or  not  according  to  his 'own  Id^  as  to  "con- 
vettietfce,"  «r  as  to'  'i>ttslness  picking  up."  It 
wbnld  require  'a  Tery  deer  case,  wie  appre- 
hend, to  satisfy  any  court  that  snch  a  bargain 
Was  made.  In  fa<^  in  all  cases  where  there 
Is  a  general  conversation  by  the  party-  ad- 
vancing money,  or  dellTerlng  ptiiipeety  as  to 
"taking  your  own  time  to  payi"  or  "use  your 
own  convenience  ttf  pay.,"  or  "you  can  pay  me 
when  able,"  tiie  courts  as  a  general  thing 
hold  that  the  puyment  should  be  made  within 
a  reasonable  time.  When  a  friend  advances 
money  to  another,  aind  uses  such  expressions, 
he  does  not  intend  to  give  the  money.  He 
expects  the  party  to  act  honorably,  and  not  to 
repudiate  the  debt  but  to  repay  It  within  a 
reasonable  time.    It.  is  hot  to  be  presumed 
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that  a  Bifut -woald  matikv  money  under  socb 
clrccunstaBces  from  a  friend,  and  when  thtf 
money  Is  songtit  to  be  pecovered  tiSe  the  rery' 
expre88i<in6  of  confidence,'  kindness,  andf  rlend- 
ahlp  as  means  to  defeat  a  recoTery. 

There,  are  cases  In  which  it  ha&  been:  made 
clearly  to  appear  that  the  Intention  of  the 
party  or  parties  faralahins  the  ammef  was 
to  leave  it  entirely  at  the  option  of  the  party 
receiving  it  to  repay  It  o:^.ilot;  In  other 
words,  to  the  senae  vtityoaor  of  the  party  re- 
ceiving It.  Such  la  not  this  case.  The  mon- 
eys were  advanced  to  defendant  about  a  yew 
before  this  action  was  commenced.  Defend- 
ant cannot  complatii  that  he  did  not  have  a 
reasonable  time  wlt,hiu  wblcb  to  repay  it. 

The  judgment  and  order  are  affirmed. 

We  conpur:    EBRBIGAK,  J.;  HAIA  3. 


CUUTIN  T.  INGI,B.     (Cjr.  661.) 
(Coart   oY   Appeal,   First   District,   CaJifomia. 

Sept  17,  1909.  Rehearing  Denied  Oct  15, 
,  1900;    Denied  \>y  Supreme  Comrt  Nov.  -lb, 

190©.) 

Appeal  and  EsRob  (§  119o«)— DiSPOsmoH— 

LiAW  or  Case  on  Reuanb. 

A  decision,  of-  tlic  appellate  court  eoastni- 
mc  a  contract  is.bindii^g  upon  tke  trial  court 
on  remand  if  the  evidence  as  to  the  contract 
and  the  conduct  of  the  parties  thereunder  Is 
tiM  same  on  retrial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4661.  4666;  Dec.  Dig.  f 
1195.*] 

Appeal  from  Superior  Conrt,  City  and 
Comtty  of  San  Francisco;  Thomas  F.  dra- 
luun.  Judget 

Action  by  D.  A.  Curtln  against  J.  W.  Ingle 
From  a  Judgment  for  defendant  dnd  au  order 
denying  a  motion  for  new  trial,  plalbtifT  ap- 
peals. Reversed,  and  remanded  toir  furthet 
proceedings  as  directed. 

See,  also.  15S  CaL  53,  99  ]P.  480. 

.  Cumon  St  FieiamaB'ftnd  E.,B!..Treadwel], 
tot  appellttBt.   W«l  J.  Taeka«  tat  neepe^dept. 

.  HAjjIit  i.  ■  Aftned  from  Jndgnoent  in  favoc 
of  defendamtodnd  order  dMtyisg  ptaln^UTs 
metloii  for  a  aeiw  ttf al. 

Flaintia  seogbt  .to  recover  tvt  11)519  gi;%in 
Iwgli.  being  a.  portion  of  14,600  alleged  V> 
bare  .bflenideiiveved  by  Moore,.  Fecguapn  <> 
Go,i  the  asalsaiera  'Ot  plaintiff,  to  6^eiaatr4, 
to.be  liUed  wlth,Knln  sAd  shipped  to  Moore, 
Vergnaon  AiCe^  or  aeoopnted  for,  and  tC  not 
aeeevntedfor  to  Iwpald  for>ab  7  cents  each. 
It  Is  alleged  that  11,519  of  the  14^500  bags 
were  neyer  aocoup^  for.  In  a  separate 
eonnt  idelstlff  also  sought  to  req»v«r  $34.60 
tms  money  bad  and  received  by  defendant  to 
tiie  use  of  said  lApore,  Ferguaon  .&  Co.  Xbe 
(Semrt  f oond  that  defendant  had  duly  account- 
ed for.  aU  of  «aid  14,50a  bags,  and  alsa  that 
defendant  did.  sot  have  or  receive  to  -the 
use  of  Moore,  Ferguson  fc  Co,  the  sum-,«^ 


IMtfiOi  erany :«tli«r..Bain  ot  maser. .  Appsl*^ 
lant  In  his  brief  attacks  these  findlnas  as 
not  supported  by  the  evidence.  ,■. 

The.  case  has  been  befont  the  Supreme 
Comrt  upon  two  former  appeals.  Upon  the 
first  appeal  Judgment  in  favor  of  plaintiff 
and  the  order  denyUg  defendant  a  new  trial 
were  reversed,  for  error  In.exciudlag  material 
evidence  offered  £fr  defendant  C^rUn  ▼• 
Ingle,  137  GaU  95,  69  Pac.  83|S,  M13,  i 

Upon  tt^  W$PBd;  appeal  the  court  had  .be- 
fore, it  evbetsAtlaily  the  same  evidence  C0B7 
ceming  the  principal  oapse  of  action  as  .in  the 
record  liefore  us.  The  plaintiff  .then  rell^ 
upon  ttie  very  same  writings  as  rconatitutinig 
tbe  contract  with  defendant  as  are  relied  mv- 
on  now.  The  court  held  ttiat  under  the  «onn 
tract  jipon  Wtich  the  bags  were  dellve^i^  to. 
defendant  be  vaa  not  required  to  account  di- 
reetly  to  iloore,.  Fergnsoa  &  Oo^  but  oouUt 
account  t«  one  Crosbm  aikd  that  tite  evidenop 
showed  without  conftiet  that  be  did  acconat 
to  Crosby  for  the  baas.  Curtln  v.  Ingte^  148 
Oal..864,  77  Pac,  74  The  eouit  there  S|tl4: 
"There  is  no  evidence  in  tlie  record  tending 
to  sbOiw-  that  it  was  ever  agreed  that  am  oC 
these  bags  should  be  returned  empty  bjr  dSh 
fendant  to  plaintiffs  at  San  Francisco.  The 
contract  left  it  optional  with  defendant  to 
use  and  pay  for  any  of  these  bags  that,  he  did 
not  ship  filled  with  grala,to  the  plaintiils  at 
San  Francisco,  or  to  account  for  any  and  all 
of  the  unused  bags.  The  evidence  shows  with- 
out conflict  that  the  defendbnt'dld  account 
to  Crbeby  for  the  bags^  and  It  appears  •fcoa 
the  nndlspnted  evidence  that  the  defendant 
was'  warranted  in  rea<!hing  the  conduslpn 
that  such  was  his  duty.  He  had  been  told 
in  two  letters  from  plaintiffs  that  he  wat 
dealing  in  reference  to  these  same  bags  wlt:h 
Crosby,  and  not  ^itb  plathtlffs,  slid  also  that 
he  most  continue  to  deal  with  Crosby.*  °    ''| 

The  evidence  in  the  record  before  lis 'should 
withoat  conflict  that  d^eodaat  did  account 
to  Crosby  for  all  unretd^Hed  bags/  and  that 
Crosby  accepted  the  bags  and  subse^nentl;^ 
offered  them  for  sale.  Upon  this  evidence 
the  trial  coart  couIA  not  -do  otiwrwlae  andev 
the  decision  upon  ihe  last  appeal  thain' to  flud 
tor  tlie  defendant  and  render  judgment  aC: 
odrdingly.  /    .      .  i^ 

As  to  the  aetlott  for  the  |34.(9&  Mr  mott«y 
Ifad  tlnd  tMeived,  It  appears  that'Mbore. 
Ferguson  .&  Co.  advanced  to  defen<lanc 
through  Ctosby.'iQMn  a  shipment  tut  oats  thax 
d^Candaut  made  to  said  flnm.  Moore,  Kergu- 
soa  *'  Oo.,^  vnder  defendant's  letter  of'  1» 
stmctions,  sold  the  oats  for  Ixrgle's  account^ 
and  creiiited,  him  with  the  net  proceeds  tl^ere-. 
of,  against)  the  advaneeof  |246  and  promptr 
ly  rendered  to  Ingle  a  correct  account  of  sale,' 
showing  a  balance  of  $34.50  to  his  debit  Be-, 
spondent,  comjeming  this  matter,  oositents 
htinself  with  saying:  "The  Judge  of  tire  ;Bn« 
iperlor  court  hearing  tlie  evidence'  foiind' 
against  .the.  plaintilTs  contentloia  as  'to.it^l^ 
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IM.50,  anfl  there  being  a  confllet'of  «ridenee 
Kis  decision  Is  final" — but  falls  to  point  to 
any  evidence  In  tlie  record  in  conflict  with 
that  above  adverted  to  by  us.  We  have  dili- 
gently searched  for  any  such  and  have  failed 
to  find  it  Though  defendant  gave  testimony, 
he  does  not  in  any  way  refer  to  the  transac- 
tion about  the  oats.  Upon  the  former  appeal 
it  was  held  that  the  evidence  sustained  the 
finding  In  favor  of  plaintiff  as  to  the  $34.50, 
and  It  appears  to  us  that  such  evidence  in 
the  record  before  us  is  without  conflict  A 
new  trial  should  be  had  as  to  the  issues  un- 
der the  count  seeking  to  recover  $34.50  for 
money  had  and  received ;  but,  as  the  findings 
upon  the  issues  presented  under  the  other 
counts  are  fully  supported  by  the  evidence, 
no  retrial  is  necessary  as  to  such  issues. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  to  re- 
try the  issues  of  fact  arising  under  the  last 
count  in  the  complaint  and  to  malce'  findings 
thereon,  and  thereupon  to  enter  such  Judg- 
ment as  shall  be  warranted  by  the  findings 
so  made  and  the  flndltigs  heretofore  made  up- 
on the  issues  arising  under  the  other  eoonts 
of  the  complaint 

We  concur:  OOOPBH,-  P.  J.;  KSBRP 
<3AN,  J.        -  ■ 


•     dHERHAN,  y\.  GltiyT.et  al.    (Civ.  662.) 

(Court  of  AppeaV'  Fimt  District,  California; 
Sept.  18,  leoa.  Reheaxing  Denied  Oct.  15, 
liKX);  Denied  by  Supreme  Court  Nov.  15, 
1909.J 

i.  DAKAOES  (§  163*>^I<)PIDATED  DAUAOKS— 
STATaTES  —  CONSTRDCTION   —  BUBDEN     OF 

Psoov.  ■' 

'Gif.  Code,  .|  MiOt  .Rrctvides  that  every  con- 
tract t/y  which.  tb«  amount  ol^  danug;«i  to  be 
naid,  or  other  compehsatios  to  be  made  for  a 
Breach,  is  determined  irr  anfielpatlbn  thereof,  is 
void,  except  as  expressly  provided  in  section 
1671,  wliich  dedara^tttat  contracting;  paitics  may 
agree  on  an  amount  which  sbaU  be  presumed  to 
bt  the  amount  or  damage  su^taloed  bv  a  bredch' 
thereof,  when,  ttfota  the'  nature '  of  the  eatie,  it 
wonld  k»  imfncticable;  Or.  ezttei»elyi  diffiouit 
lo  fix  the  actual  damage.  Held  that,  where  a 
contract  for  grading  fixed  $1,000  as  liquidated 
damages  for  breach  thereof  by  either  party,  the 
burden  was  on  defendants  to  show  that  the 
elaose  wa»  valid,  and  9D{oic<abla> .  .  , 

[Eid.    Note.^C\>r   other   ci^s,    «a«   Damages, 
Cent  Dig.,  I  458;  Dec.  Dig.  i  163.*]   .  . 

2.  DAUAaits  S  85*)— I^iquidateo'Dakaqkb- 
Actual  Damages— AsCERTAirfMENT. 

Defendants  contracted  to  remove  7.000  cable 
yards  sniplu*  aaad  from  plaintiff* a  bkx^  and 
pfiy  tlieretor  9A  cents,  per  cable  yard,  to  level 
and  grade  toe  block  and  streets  to  the  official 
grade,  and  covfer  the  entire  surface  with  two 
mcbea  of>  clay ;  the  contmct-  allowing  $1,000 
for  liquidated  damages  foe  breach '  thercmf  by 
either  party.  .  Defendanta  moved  4,388  cubic 
yards  of  sand  in  excess  of  the  quantity  Bpeci- 
fled,  %«t  did  nothing  on  the  other  part  of  the 
contnact. .  It  was  shown  that  pUtintUE,  In  ordec 
to  brine,  the  land  to  tite  offlcial  grade,  would 
Be  required  to  place  thereon  4,3S5  cubic  yards  of 
earth  at  an  expense  of  $1,090.17,  and  that  there 


was  a  iMda'nce  dae  for  sand  removed  of  fS17.28. 
Held  that,  from  such  evidence,  it  was  practical 
to  ascertain  plaintiCa  actual  dasHges,  and  that 
the  liquidated  damage  provision  did  not  limit 
the  extent  of  plalotftra  recoveiy. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  H  170-181,  18S-187;  Dec.  Dig.  i 
85.*] 

3.  Damagbs  (I  85«)—PEi»AtTT— Election. 

Where  a  contract  contains  a  penalty  provi- 
sion for  breach,  plaintiff  has  his  election  to  sue 
for  the  penalty  or  for  breach  of  contract,  and, 
in  the  latter  event,  his  damages  are  not  limited 
to  the  i>enalty. 

[Ed.  Note. — For  other  cases,  see  Damage^ 
Cent  Dig.  {  179;  Dec  Dig.  f  85.*] 

4.  DaVAQES  (I  140*)  — AUA>W ARCS  — DotTBUE 

Dauaoes. 

Where  defendant  contracted  to  remove  a  cer- 
tain amount  of  sand  from  plaintiff's  block  and 
pay  a  specified  price  per  cubic  yard,  and  in  fact 
removed  ^388  c\)bic  yards,  in  excess  of  the  quan- 
tity specified,  a  judgment  requiring  defendants 
to  pay  the  contract  price  for  the  excess,  and 
also  to  pay  the  cost  of  restoring  to  the  lot  an 
equal  amount  of  filling,  was  erroneous  for  al- 
lowing  double  damages  for  the  same  item. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dee.  Dig.  {  140.*] 

Appeal  from  Superior  Court,  City  and 
County  of  S^n  Francisco;  H.  O.  Sloss  and 
Geo.  A.  Sturtevaut,  Judges. 

Aetion  by  Lada  EL  K.  Shermaa  against 
George  F.  Gray  and  another.  Jodgment 
for  plaintiff,  and,  from  an  order  denying  de- 
fendants' motion  for  a  new  trial,  tiiey  ajh 
peal.    AiBrmed. 

Fisher  Ames  and  Ames  &  Manning,  for 
appellants.  Myrlck  &  Deerlng,  for  respond- 
ent 

KERRIGAN,  J.  Thl.ij  to  ao  action  for 
damages  for  breacli  ol^  contract  Plaintiff 
owned  a  piece  of  land  In  San  Francisco 
known  t^a  "block  l^o.  39,"  bounded  by  Van 
Ness  avenue,  Polk  street.  North  Point,  and 
Bay  street,  ,{uid  on  February  21,  1901,  en- 
tered into  a  contract  wlfh  defendants,  by 
the  terms  of  which  the  defendants  were  to 
remove  7,000  "cubic  yardb' of  snrplus  sand 
from  said  block  and  to  pay  therefor  S^ 
cents  per  eWMe  yard.  Tljey  w*©  also  to 
level  and  ]gt&(lb  said  blo<ik  and  streets  to 
the  official  grade,  and  to  c6Yer  the  entire 
surface  of'i^td  block  and  one-half  the  streets 
fronting  thereon  with  clay  to  the  depth  of 
two!  inches,  all  of  which  was  to  be  done  on 
or  before  Angnst  81,  1902,  and  -without  any 
expense  to  the  plalntltf.  It  appears  from 
the  flndlngs  (which  are  Bopported  by  the 
evidence)  that  the  defendtints  removed  from 
the  said  block  11,888  cubic  yards  of  sand,  be- 
ing 4,38S  cubic  yal^s  in  eicess  of  the  quanti- 
ty specified  Infbe  contract;  that  they  did 
not  grade  or  lerel  to  the  official  grade  the 
said  block  and  streets,  nor  cover  said  block 
and  one-half  of  said  streets  with  clay  to  the 
depth  of  two  Inches  or  at  all.  The  court  fui^ 
ther  found  that  plaintiff.  In  order  to  bring 
her  said  land  to  the  oflldal  grade  and  level. 
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win  be  obliged  to  place  tbereon  4^88  eaUc 
yards  of  earth,  which  will  cost  her  the  ram 
of  $1,0M>.17;  that  the  defendants  bare  paid 
the  plaintiff  only  |144.52  on  acconnt  of  tte 
amount  due  to  her  for  the  sand  removed 
from  her  said  block,  leaving  a  balance  due 
thereon  of  $567.23.  In  accordance  with  these 
flndlogs,  a  Judgment  was  entered  for  the 
plaintiff  for  the  sum  of  $1,657.47.  The  ap- 
peal is  from  that  Judgment  and  from  an 
order  denying  defendants'  motion  for  a 
new  trial. 

The  contract  oontained  the  following  pro- 
Tislon:  "For  any  violation  of  or  default  in 
the  stipulations  or  covenants  of  either  of 
the  parties  to  this  agreement,  the  defaulting 
party  shall  pay  to  the  aggrieved  party  the 
sum  of  $1,000  as  liquidated  damages."  The 
court  below  held  this  clause  of  the  contract 
void  under  section  1670,  Civ.  Code,  and 
awarded  the  plaintiff  the  actual  damages. 
That  section  reads:  "Every  contract  by 
which  the  amount  of  damages  to  be  paid,  or 
other  compensation  to  be  made,  for  a  breach 
of  an  obligation,  is  determined  in  anticipa- 
tion thereof,  Is  to  that  extent  void,  except 
as  expressly  provided  In  the  next  section." 
The  next  section  (section  1671)  is  as  follows: 
*^be  parties  to  a  contract  may  agree  there- 
in upon  an  amount  which  shall  be  presumed 
to  be  the  amount  of  damages  sustained  by  a 
breach  thereof,  when,  from  the  nature  of 
the  case,  it  would  be  Impracticable  or  ex- 
tremely difficult  to  fix  the  actual  damage." 

Defendants  assert  that  there  is  no  evi- 
dence whatever  upon  the  question  whether 
it  was  practicable  or  not  to  fix  ttie  actual 
damages  suffered  by  the  plaintiff,  and  that 
therefore  the  finding  of  the  court  that  this 
provision  of  the  contract  is  Void  cannot  t>e 
sustained.  If  there  was  no  evidence  on  the 
subject,  still  defendants'  position  .cannot, 
be  maintained,  for,  under  the  sections  Just 
quoted,  and  under  the  decisions,  the  burden 
was  upon  the  defendants  to  show  by  com- 
petent evidence  that  the  clause  of  the  con- 
tract arUtrarily  fixing  the  damages  was 
valid.  This  point  was  considered  in  Patent 
Brfclc  Oa  V.  Moore,  75  Oal.  205,  209,  16  Fac. 
800,  wlielre  there  was  a  stIpnIatiOD  In  a 
building  contract  to  pay  the  owner  a  speci- 
fied amount  as  liquidated  damages  for  each 
day's  driay  la  complstlng  the  building.  Tlie 
court  held  that -this  provision  In  the  con- 
tract was  not  of  itself,  in  the  absence  of 
all  other  evidence  on  the  subject,  sufficient 
to  sustain  the  clause.  The  court  further 
said  that  while  there  might  be  contracts 
which  from  ^elr  very  nature  would  warrant 
parties  in  anticipating  and  fixing  damages 
to  be  recovered  on  a  breaeb,  yet,  said  the 
court,  "It  must  always.  It  seems  to  us,  be 
demonstrated  by  satisfactory  evidence  that 
the  case  Is  one  where  such  liquidated  dam- 
ages may,  under  the  statute,  be  contracted 
for  and  recovered."  In  Long  Beach,  etc., 
DM.  V.  Dodge,  H»  Oal.  401.  40S,  «7  Pae 
490,  601,  it  Is  said:  "It  Is  clearly  Inenmbent 


upon  the  party  seeking  to  recover  upon  sndi 
agreement  (liquidated  damage  clause)  to 
show  by  averment  and  proof  that  his  case 
is  within  the  exception."  In  Montana  the 
law  on  this  subject  Is  In  the  same  lan- 
guage as  ours,  and  there.  In  Deunlnek  v. 
West  O.  I.  Co„  28  Mont  255,  72  Pac.  618; 
the  court  said:  "If  a  suit  be  brought  on  a 
contract  for  the  actual,  and  not  the  liquidat- 
ed, damages,  It  is  for  the  defendant  to  show 
the  court  by  proper  answer  and  competent 
proof  that  the  contract  for  stated  damages 
is  valid." 

But  we  think  the  findings  complained  of 
are  rapported  by  the  evidence.  An  expert 
civil  engineer,  called  on  behalf  of  plaintiff, 
testified  that  it  would  take  4,388  cubic 
yards  of  earth  to  bring  the  block  to  tha 
official  grade  established  at  the  time  the 
contract  was  made.  Two  other  witnesses 
were  called  by  the  plaintiff,  who  for  41  and 
25  years,  respectively,  had  been  engaged  aa 
contractors  in  grading  and  leveling  blocks 
and  streets,  and  they  testified  that  it  would 
cost  a  certald  fixed  sum  per  cubic  yar^  to 
fill  and  grade  the  block,  and  another  certali^ 
sum  per  cubic  yard  to  cover  ttie  described 
area  with  clay.  From  the  testimony  of  thes^ 
witnesses  it  appears  that  It  was  not  aii  Im- 
practicable, but,  on  the  contrary,  a  simple^ 
matter,  to  ascertain  plaintiff's  actual  dam- 
ages This  case  in  one  respect  Is  llk^ 
Paciflc  Factor  Co.  v.  Adler,  80  CaL  110,  120, 
27  Pac.  36,  88,  25  Am.  St  Rep.  102,  for, 
"when  the  plaintiff  rested,  the  'nature  of  the 
case'  •  •  •,  was  such  that  the  court 
could  decide  as  a  fact  that  It  was  neither 
extremely  difficult  nor  impracticable  to  fix 
the  actual  damage  sustained  by  the  plain; 
tiff  by  reason  of  defendant's  breach  of  th* 
contract" 

Defendants  suggest  that,  "even  If  the  pro- 
vision as  to  liquidated  damages  be  void  aa 
to  the  fixing  of  the  amount  of  damages.  It 
may  still  be  of  effect  as  setting  the  limit  of 
damages."  To  sustain  this  position  People 
V.  Central  Pacific  Ry.  Co.,''76  Cal.  38,  39,  18 
Pac.  00,  86,  is  cited,  where  the  court  said: 
"The  statement  of  a  penalty  in  a  contract 
la  of  very  little  Importance;  its  only  con- 
sequence being  to  Itmit  a  recovery  oi  actual 
damages,  so  that  no  more  perhaps  can  be  re^ 
covered  than  the  sum  named  In  the  penalty." 
But  In  that  case  the  question  was  not  be- 
fore the  court  whether  the  amount  stated 
In  the  contract  was  the  limit  of  the  recov- 
ery, and  what  the  court  said  In  that  regard 
was  purely  by  way  of  dictum.  Treating, 
however,  the  provision  as  a  penalty,  still  the 
amount  named  would  not  be  the  limit  of 
plaintiff's  recovery.  In  Noyes  v.  Phillips. 
60  N.  T.  408,  there  was  an  agrreement  for  an 
exchange  of  land  with  this  clause,  "and 
the  parties  to  these  presents  each  agree  to 
give  a  good  and  sufficient  deed  for  their 
respective  pieces  of  property  on  or  about 
the  lat  day  of  April,  1873,  or  forfeit  the  sum 
of  1600/'  and  defendants'  counsel  asked  the 


Digitized  by 


Google 


rtW 


IM  PACiriC  REPORTBB. 


(CU. 


court  to  charge  that  the  Jury  could  not  un- 
der any  circumstances  go  beyond  the  sum 
of  (500,  or  that  .siim  and  Interest  from 
April  1,  1873.  Jhe  court  declined  so  to 
charge,  and  defendants'  counsel  excepted. 
The  Jury  found  a  Terdlct  for  $1,000.  Ap- 
pellant contended  that  "the '  recovery  could 
not  exceed  $500."  The  appellate  court  (Chief 
Justice  Church)  said  aa  follows:  "The  sec- 
ond point  Is  npt  tenable.  It  being  a  penalty 
and  contained  in  an  agreement  inter  parties, 
the  plaintUT  has  bis  election  to  sue  for  the 
penalty  or  for  a  breach  of  tlie  contract  In 
the  latter  event  he  is  iot  limited  In  the 
amount  of  damages  to  the  penalty" — and.  the 
Judgment  below  was  affirmed.  This  ruling 
was  followed  In  Matter  of  Carter,  21  App. 
Piv.  118,  123,  47  N.  Y.  Supp.  383.  So,  also, 
the  Supreme  Court  of  Florida,  in  Smith  y. 
Newell,  37  Fla.  147,  20  South.  249.  after  dis- 
cussing the  question  whether  the  sum  was 
liquidated  damages  or  penalty,  says  that, 
If  the  sum  mentioned  in  the  contract  Is  con- 
strued to  be  merely  a  penalty,  the  plaintiff 
''must  prove  the .  actual  damage  that  he 
bas  sustained,  and  he  cannot  In  such  a  case 
recover  any  greater  sum  as  damages  than 
his  proof'  shows  blm  to  have  actually  sus- 
tained in  consequence  of  the  breach  of  the 
contract  In  such  cases  plaintiff  is  entitled 
to  recover  all  such  damages  as  he  proves 
himself  to  have  exactly  sustained  In  conse- 
duence  of  the  breach,  whether  they  exceed 
the  amount  of  the  penalty  mentioned  In  the 
contract  or  not  The  amount  of  the  penalty 
does  npt,  in  such  cases,  limit  the  amount  of 
the  recovery," 

The  court  In  its  Judgment  required  the  de- 
fendants to  pay  the  plaintiff  8^  cents  per 
cubic  yard  for  the  4,388  cubic  yards  of  sand 
removed,  and  at  the  same  time  compels  them 
to  pay  what  it  will  cost  to  restore  to  the  lot 
this  aniount  of  sand,  thus  for  the  one  item 
Of  injury  giving  to  the  plaintiff  double  dam- 
fses. 

The  Judgment  Is  therefore  hereby  modified 
by  deducting  therefrom  tlie  sum  of  $274.- 
26,  the  amount  allowed  for  the  4,388  cubic 
yards  of  sand  at  6%  cents  per  cubic  yard, 
aiid,  thos  modified,  the  Judgment  and  order 
appealed  from  are  affirmed;  appellants  to 
recover  costs  of  this  appeal. 

We  concur:    COOPER,  P.  J.-,  BALU  J. 

UNION  ICE  CO.  et  al.  ▼.  ROSB,  City  Juatice 

of  the  Peace  and  Ex  Officio  Police 

Judge,  et  al.    (Civ.  640.) 

fCotirt  of  Appeal,   Second  District,  California. 

Sept.  -Za,  1009.     Rehearing  Denied  Oct.  22, 

■   lOW;    Denied  hj   Supreme   Court   Nov.   19, 

1909.) 
1.  CaiiMiWAL  Law  (I  2T*)  — Statutobt  0»- 

'    MtKB»-"I"«.ONT"    0«    "MfflDBMBAHOa." 

iThe  Cfcttwright  act  (Sf.  1907,  p.  984,  c. 
1530,  {  1),  defining  "trusts,"  and  providing  tliat 


for  a  violation  of  the  section  any  person  engaged 
shall  be  punished  by  fine  of  not  less  than  $50 
nor  more  than  $9,000,  or  be  imprisoned  not 
less  than  six  months  nor  morp  than  a  year,  or 
by  both  such  fine  and.  imprisonment  prescribes 
a  "misdemeanor,"  since  under  Pen.  Code,  H  16. 
17,  a  "felony"  is  a  crime  pwaiBhable  by  death 
or  by  imprisonaient  in  the  state  "priaoa,  atul  ev- 
ery other  crime  ia  a  "misdemeanor." 

[Ed.  Nate. — ^For  other  cases,  see  Criminal  Law, 
Cent  Dig.  II  29-31;    Dea  Dig.  |  27.* 

For  .other  definitions,  see  Words  and  Pbraaea, 
vol.  8,  pp.  2736-2744;  vol.  8,  p.  7662;  voL  5, 
pp.  4533-4535 ;   vol.  8,  p.  7722.] 

2.  Statutkb  (I  S2*)— Spbciai.  lisoiBi^'noir— 
Classification. 

The  power  to  classify,  conferred  by  Const 
art.  11,  I  6,  so  far  as  citi&  are  concerned,  ia  not 
limited  stHctly  to  purposes  of  incorporation  and 
organisation. 

' '  [Ed.  '  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  101;   Dec.  Dig.  i  92.*] 

3.  Statutes  (i  OS*)  —  Gbnbbai.  ob  Spbckai. 
Law— Police  Cocbts— Misdemeanors. 

Pol.  Code,  I  4426,  gives  police  courts  in  cit- 
ies exclusive  Jurisdiction  of  misdemeanors  pun- 
ishable by  fine  not  exceeding  $600  or  by  impris- 
onment not  exceeding  six  months.  St  1901,  p. 
95,  c.  81,  S  2,  creating  police  courts  in  cities  of 
the  1%  class,  gives  such  courts  exclusive  jnris- 
diction  of  all  misdemeanors  'punishable  by  fine 
or  imprisonment,  or  by  both.  Const  art.  6,  § 
1,  provideii  that  the  Judicial  power  of  the  state 
shall  be  vested  in  certain  designated  courts  and 
such  inferior  courts  as  the  L^slature  may  es- 
tablish in  any  incorporated  city,  and  section  IS 
empowers  the  Legislature  to  fix  by  law  the  ju- 
risdiction of  such  inferior  courts  aa  may  be  es- 
tablished. Const  art.  4,  |  25,  provides  tliat  the 
Legislature  shall  not  pass  local  or  special  laws 
regulating  the  inriadiction  of  polioe  jodges. 
mid.  that  St  1901,  p.  9&  c.  81,  i  2,  ia  not  in 
conflict  with  Const  art  4,  I  25.  since  it  is  a 
general  law  applicable  to  all  cities  included  in 
that  dass. 

[EM.  Note.— For  other  cassa,  sea  Btatntas; 
Cent  Dig.  i  110;  Dec.  Dig.  I  9&*} 

4.  QuMniAii  Law  (I  84*>r-Oixr  Oous»-Ja- 

BISDIOnOH— Statdtxs. 

St.  1901,  p.  9S.  c.  81,  t  2,  creating  police 
oonrts  n  citier  of  the  VA  class,  and  conferring 
on  them  Jnrisdictlon  Of  all  misdemeanors,  ia  « 
general  law,  and  hence  is  repugnant  to  Pot 
Code,  I  4426,  limiting  such  Jurisdiction,  and  re- 
peals it  so  far  as  it  relates  to  courts  in  cities  of 
tlra  class  named. 

[Bd.  Note.— Ftor  other  oases,  see  Criminal  Jmw. 
Dec.  Dig;  I  84.^ 

5.  OknuRAi.  Law  (f  90*)— Poucx  Oouns-> 
JUBISOIonON  —  4ii0NOBOI4E8— (Ubzwbioht 
Law. 

St.  1901,  p.  97,  e.  81,  |  12,  gives  poDce 
courts  of  elties'  of  the  1%  class  exclusive  Jutis- 
dietion  in  misdenManois  and  is  a  geuMal  law. 
The  Cartwcight  law  (St  1907,  p.  984,  «.  63(9. 
defining  a  'trust"  and  making  a  violation  of 
the  act  a  tnisdemednor  punishable  by  fine  and 
imprisonment  or  both,  does  not  same  a  place 
of  punishment  BtU,  that  to  sustain  the  ^ria- 
diction  of  a  police  court,  in  a  dty  of  the  class 
named  the  provision  of  St  1901,  p.  97,  c.  81,  | 
12,  prescribing  that  imprisonment  fOr  mlsde- 
meanors  shonld  .l>e  in  the  city  jail,  would  be  read 
into  the  Cartwri^  law. 

[Ed.  Note. — For  other  cases,  see  Cximinal  Law, 
Dec.  Dig.  i  90.*J 

Application  by  tife  tteton  lee  Company 
and  Others  against  If.  H.  Rose,  City  Justice 
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o£  the  Peace  and,  ]Ex  Officio  ^elleefJadce  of 
Los  Angeles,  and  others,  for  a  writ  of  pro- 
hibition.   Application  denied. 

Sidney  J.  Parsons,  b'Melreby,  Stevens  & 
Miliikln,  \Vm.  J.  Varlel,  J.  N.  O.  Rech,  and 
Gray,  Barker  &  Bowen,  for  petitioners.  U. 
8.  Webb,  Atty.  Gen.,  George  Beebe,  Deputy 
Atty.  Gen.;  J.  D.  Fredericks,  Dlat.  Atty.,  and 
Frank  W.  Blair,  Deputy  Diet  Atty.,  for  re- 
spendotts. 

SHAW,  J.  This  is  an  application,  for  a 
writ  of  prohibition  to  prevent  the  police 
ctturt  of  the  city  of  IJos  Angeles  and  H.  H. 
Roise,  a- Judge  thereof,  frotn  proceeding  fur- 
ther in  the  prosecution  of  an  action  of  the 
people  of  the  state  of  California  against  the 
petitioners  upon  a  criminal  charge  of  violat- 
ing the '  provisions  of  an  act  of  tlie  Legis- 
lature of  the  8tat«  ot  California,  approved 
March  2S,  190T  (St  1907,  p.  984,  c.  580), 
commonly  known  and  designated  as  the 
"Cartwrlght  Law." 

Petitioners  base  their  application  upon  two 
grounds:  First,  that  the  act  in  question  falls 
to  designate  the  oifense  described  therein  as 
a  misdemeanor,  and  likewise  fails  to  specify 
the  place  of  confinement  on  conviction.  Sec- 
ond, conceding  the  violation  of  the  provisions 
of  said  act  to  constitute  a  misdemeanor  only, 
the  act  of  1901,  establishing  the  police  court 
of  Los  Angeles,  approved  March  5,  1901,  In 
so  far  as  it  attempts  to  confer  Jurisdiction 
upon  said  court,  is  nnconstitntlonal.  St. 
1901,  p.  95,  C.  81.  Section  1  of  the  Cart- 
wright  act  defines  a  "trust,"  and  declares 
every  such  trust  to  be  unlawful,  against  pub- 
lic policy,  and  void.  There  is  no  express 
designation  of  the  offense,  and  whether  such 
violation  of  the  acts  ■  prohibited  constitutes 
A  misdemeanor  or  a  felony  must  be  deter-, 
mined  "by  reference  to  the  punishment  pre-' 
scribed. for  a  vlrtatlon  of  its  provisions.  ■  By 
section  4  of  the  act  it  is  declared:  "Any  vio- 
lation of  either  or  all  of  the  provisions  of 
this  act  sbaTl  be  and  Is  hereby  declared  a 
conspiracy  against  'trade,  and  any  person 
who  may  become  engaged  fn  tiny  such  con- 
spiracy or  take  part  therein,  or  aid  or  advise 
in  Its  commission,  or  who  shall  as  principal, 
manager,  director,  agent,  servant  or  employe, 
or  in  any  other  capacity,  'knowingly  carry 
out  • 'any  ■  of  ■  the  stipulations,  puriKwes, -pri- 
ces, rates,  or  funiish  any  infcmhation  to  as- 
sist in  carrying  out  such  ptrrpoaes,  or  or- 
ders thereunder  or  in  pursuance  thereof, 
shall  be  punished  by  a  fine  of  not  less' than 
fifty  '(^)  dollars  nor  more  Uian  five  thou- 
sand (^5,000)  dollars,  or  be  Imprisoned  not 
lejss  than  six  months  nor  mate  than  one 
year,  Or  by  both  snch  fine  afad  imprisbttment. 
Each  day's  violation  of  this  provision  shall 
constitute  a  separate  offensft."  Under  the 
provisions  of  this  section  the  acts  with  which 
petitioners  are  (diarged  with  doing  constitute 
a  public  otTense  or  crime.  Sdction  1&,  Pen. 
Code.     By  section  - 1«  of  tke  Penal   Code, 


crimes  axe  divided  Into-  two,  and  only  two, 
classes:  (1)  Felonlee;  (?)  misdemeanors. 
Section  17  of  the  Penal  Code  d^ae»  these 
two  classes  of  crimes  as  follows:  "A  felony 
is  a  crime  which  la  punishable  with  death 
or  by  ImprisMUBient  in  the  state  prison.  Bv- 
ery  other  crime  is  a  misdemeanor."  The 
law  does  not  define  misdemeanors  as  thoS't 
offenses  punishable  by  fine  or  imprisoament 
in  the  county  or  city  Jail,  but  as  those  for 
which  the  penalty  Imposed,  whatsoever  kt 
may  be^  Is  other  tbasi  death  or  imprison- 
ment in  the  state  prison.  The  condnsien 
would  therefore  seem  irresistible  that,  since 
the  offense  is  clearly  a  crime  for  which  a 
penalt7  is  inyiosed,  the  punlAment  for  which, 
horwever.  is  not  that  prescribed  for  a  felony. 
It  must  necessarily  and  logically  follow  that 
tt  is  a.  misdemeanor.  As  said  in  Pillsbuir  v. 
Brown,  47  Cal.  480:  "A  misdemeanor  Is  an 
act  or'omissioa  for  which  a  punishment,  oth- 
er than  death  or  imprlBonment  in  the  state 
prison,  Is  denounced  by  law," 

Conceding  tiie  offense  designated  to  be  a 
misdemeanor,  petlttonera,  nevertheless,  in- 
sist tlut  the  police  court  of  cities  of  the  1% 
class,  to  wUch  the  dty  of  Los  Angeles  be- 
Icwgs,  1>  without  JurlsdlctioD  to  try  the  case. 
This  oontenticn  la  based  upon  the  claim  tliat, 
while  the  right  of  the  Legislature  to  create 
the  court  Is  unquestioned,  the  act  of  1801, 
under  whldi  such  court  was  established.  In 
so  far  as  It  purports  to  confer  upon  the 
court  exelnUve  Jurisdiction  of  all  misde- 
meanors committed  in  the.  city,  is  not  only 
in  conflict  With  section  4426,  PoL  Code,  but 
is  an  attempted  exercise  of  power  not  war- 
ranted, by  t^e  Constitatlon.  Said  section 
4426,  PoL  Code,  provides  that:  "The  poitce 
court  has  exduSive  Jurisdiction  of  the  fed- 
Iswlng  public  offenses  committed  within  the 
city  boundaries:  •  •  •  (8)  Breaches  of 
the  peace,  riots,  affrays,  committing  willful 
injury  to-  'ptapevty,  and  all  misdemeanors 
puntsbable  by  finis  not  exceeding  five  hun- 
dred dollars  or  by  imi^lsotamenf  not  erceed- 
ingirix  J  months,  or  by  both' snch  fine  and  im- 
pvisonmentj" '  Under  the  provisions  of '  this 
action,  it  wouM  seem>clear  th»t  the  police 
leonrt  has-'not'-JurlMlcCion  of  misdemeanoiti 
eonmtitted  under 'the  Cartwrlght  law,  for 
the  reason  that  such  offenses  are  pnnishabre 
by-  fines  and  imi^isonsaent  In  excess  of 
that  over  v^hSch  such  «onrts  are  thereby  giv- 
en Jurisdiction.  -  Section  2  <tf  the  act  of  1901, 
creating 'police-  couFtB  lac  dtles  of  the  1% 
class,  provides:  "Said  police  court  shall  have 
exclusive  jurisdiction  of  all  misdemeanors 
punishable  by  fine  or  by  imprisonment,  or  by 
both -such  fine  and  imprisonment,  commlttied^ 
in  the  dty  where  such  police  court  18  held; 
and  In  all  such  cases  to  try  and  detemflne 
the  same,  convict  or  acquit,  pass  and  enter 
Judgment  and  carry  such  Judgment  into  ex- 
ecution «s  the  case  may  require,  according 
to  law."  Say  petitioners  in  their  brief:  "Ob- 
viously, if  this  statute  is  ooostitutlonal,  the 
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police  court  baa  Jnrlgdictlon  In  tiie  present 
caae."  Section  1,  art  6,  of  the  Constltu- 
tkm,  provides  that  the  Judicial  power  of  the 
state  shall  be  vested  In  certain  designated 
conrts,  "and  such  inferior  courts  as  the  Leg- 
islature may  establish  in  any  Incorporated 
cMy  or  town,  or  city  and  county."  Section 
IS  of  the  same  article  empowers  the  Legla- 
latnre  to  fix  hy  law  the  Jurisdiction  of  any 
inferior  courts  which  may  be  established  In 
pursuance  of  section  1  thereof. 

It  is  contended  by  i>etitIoners  that  by  sec- 
tion 4426,  Pol.  Code,  the  Legislature  did, 
pursuant  to  section  13  of  article  6,  fix  by 
law  the  Jurisdiction  of  police  courts  through- 
out the  state,  and  that  the  Jurisdiction  at- 
tempted to  be  conferred  by  section  2  of  the 
said  act  of  1901  is  contrary  to  the  prorislons 
of  section  25,  art  4,  of  the  Constitution,  which 
provides:  "The  Legislature  shall  not  pass 
local  or  special  laws  In  any  of  the  following 
enumerated  cases ;  that  is  to  say :  First  Regu- 
lating the  Jurisdiction'  and  duties  of  Justices 
of  the  peace,  police  Judges,  and  of  consta- 
bles." In  our  Judgment,  there  Is  no  merit 
in  this  contention.  Section  a  of  the  act  of 
1901,  whereby  Jurisdiction  to  try  all  misde- 
meanors committed  In  cities  of  the  1\^  class 
Is  conferred  upon  police  courts  of  such  cities, 
Is  a  general  law  applicable  to  police  courts 
.of  all  cities  included  in  such  classification. 
The  power  to  classify  conferred  by  section  6, 
■art  11,  so  far  as  cities  are  concerned,  is  not 
limited  strictly  to  purposes  of  Incorporation 
and  organization.  As  said  by  the  Supreme 
Court  In  Rauer  v.  WUliams,  118  Cal.  401, 
60  Paci  681:  "It  is  entirely  too  narrow  a 
view  to  say  that  the  power  to  classify  dtles 
conferred  upon  the  Legislature  in  article  11, 
i  6,  means  the  power  to  classify  them  only 
for  the  purpose  of  regulating  their  incorpora- 
tion and  organization."  And  quoting  farther 
from  the  same  case:  "The  power  to  classify, 
which  is  thus  conferred,  would  be  meaning- 
less unless  the  classifications  made  were  to 
be  employed  by  the  Legislature  for  the  pur- 
pose of  supplying  the  general  laws  reqnired 
by  the  varying .  needs  of  the  municipalities 
so  classified."  In  People  v.  Henshaw,  76 
CaL  436,  18  Pae.  413,  the  same  court  aays: 
"That  cities  containing  a  large  population 
require  different  legislation  from  those  com- 
posed of  a  few  hundred  inhabitants,  is  evi- 
dent. To  so  classify  them  that  general  laws 
.applicable  to  these  separate  classes  will  meet 
the  necessities  of  .tlie  case  was  a  wise  pro- 
vision, and  a  law  which  applies  to  one  or 
more,  but  not  to  all,  of  these  cases,  is  not 
for  that  reason  sijecial  legislation."  To  the 
same  effect  is  Cody  t.  Muiphey,  89  Cal.  622, 
26  Pac.  1081. 

Now,  while  a  law  which  applies  to  one 
class  only  is  not  for  that  reason  obnoxious 
as  special  legislation,  nevertheless,  to  con- 
stitute it  a  general  law  sufficient  reason 
must  appear  to  Justify  such  application. 
Bauer  v.  Williams,  supra.    With  referatce 


to  section  2  of  flie  act  In  question,  the  rea- 
sons for  holding  it  a  goieral  law  are  both 
apparent  and  cogent  The  Constitution  (sec- 
tion 5,  art.  -6)  provides  that  the  superior 
court  shall  have  Jurisdiction  of  all  cases 
of  ml8demean(Mr  not  otherwise  provided  for. 
It  Is  thus  l^t  with  the  Legislature  to  pro- 
vide Inferior  courts  upon  which  it  may  con- 
fer Jurisdiction  in  all  cases  of  misdemeanor 
when  the  necessity  therefor  arises.  The  su- 
perior courts  of  one  county  might  be  suffi- 
cient to  dispose  of  all  the  litigation,  including 
all  misdemeanors  brought  before  it,  while 
like  courts  of  another  county,  by  reason  of 
the  density  of  population,  or  owing  to  the 
volume  of  litigation,  might  afford  wholly  In- 
adequate facilities  for  the  disposal  of  busi- 
ness. Hence  an  exercise  of  the  power  vested 
in  the  Legislature  is  necessary  to  relieve 
the  superior  courts  by  conferring  upon  In- 
ferior courts  Jurisdiction  to  try  either  all 
or  only  part  of  the  misdemeanors  committed 
within  their  respective  Jurisdictions,  as  the 
exigencies  of  the  case  may  demand.  In 
Green  v.  Superior  Court,  78  Cal.  556,  21 
Pac.  307,  541,  the  court.  In  discussing  a  like 
contention  urged  against  a  law  conferring 
Jurisdiction  upon  a  police  court  of  San  Fran- 
cisco in  cases  of  conspiracy  which  were  pun- 
ishable by  fine  of  $1,C00  and  imprisonment 
for  one  year,  said :  "In  counties  like  San 
Francisco,  or  other  counties  In  which  large 
cities  are  situated,  where  the  superior  court 
in  all  its  departments  Is  necessarily  crowded 
with  business,  the  necessity  may  exist  for 
the  transfer  of  misdemeanors  and  petty  of- 
fenses to  Inferior  courts,  with  a  view  of  re- 
lieving the  higher  courts  of  the  burden  of 
trying  the  same,  while  In  other  counties  no 
such  necessity  exists;  and  It  may  be  for 
this  very  reason  that  the  Constitution  pro- 
vides for  the  establishment  of  Inferior  courts 
in  cities,  towns,  and  cities  and  counties,  and 
not  .generally  throughout  the  state."  It  is 
apparent  that  In  some  cases,  for  the  pur- 
pose of  alFording  relief- to  the  superior  courts. 
Inferior  courts  should  be  given  exclusive  Ju- 
risdiction over  all  misdemeanors;  whereas, 
in  other  cases  the  superior  courts  are  able 
to  dispose  of  all  or  a  part  of  such  petty  cases. 
See  generally,  as  sustaining  the  foregoing 
view:  Ex  parte  Halsted,  89  CaL  471,  26  Pac. 
961;  Ex  parte  Mitchell,  120  Cal.  384,  52 
Pac.  799.  We  therefore  conclude  that  the 
act  of  1901  creating  police  courts  for  cities 
of  the  1V4  class,  in  so  far  as  it  confers  ex- 
clusive Jurisdiction  upon  such  courts  in  all 
cases  of  misdemeanor,  is  not  subject  to  at- 
tack as  special  legislation,  but  that  such  pro- 
vision is  a  general  law  which,  by  reason  of 
its  repugnancy  to  the  provisions  of  section 
4426,  Pol.  Code,  Kpeals  the  latter  so  far  as 
it  applies  to  such  courts  In  cities  included 
within  said  classification. 

While  the  Cartwrlght  law  provides  for 
punishment  of  the  offense  deslgnsjiid  by  Im- 
prisonment, It  does  not  specify  the  place  of 
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Imprisonment.  Tnasmacb,  bowerer,  as  we 
hold  the  offense  to  be  a  misdemeanor  as  to 
which  the  police  court  has  Jurisdiction,  we 
must,  in  the  absence  of  other  provision,  look 
to  the  act  of  1901  for  a  designation  of  the 
place  of  Imprisonment.  Section  12  of  said 
act  is  as  follows :  "In  all  cases  of  Imprison- 
meat  of  persons  convicted  In  said  police 
court  of  any  offense  committed  In  the  city, 
the  person  so  to  be  Imprisoned,  or  by  ordi- 
nance required  to  labor,  shall  be  imprisoned 
in  the  city  Jail,  or,  If  required  to  labor,  shall 
labor  in  the  city."  There  appears  to  be  no 
doubt  that  under  this  provision  It  Is  the  duty 
of  the  police  court  to  direct  imprlBonment  in 
the  city  Jail.  Ex  parte  Hensbaw,  73  Cal. 
486,  16  Pac  UO. 

So  far  as  ccmcenis  the  offense  with  which 
petitioners  are  charged,  there  Is  no  merit  in 
their  contention  that  certain  provislona  of 
the  act.  indicate  that  it  was  not  the  Intent 
of  the  Legislature  that  the  police  court 
should  have  Jurisdiction  of  the  matter.  The 
act  not  only  provides  for  criminal  prosecu- 
tions, but  tor  civil  actions  In  damages,  for  for- 
feitures, etc.  The  fact  that  section  5  of  the 
act  Implies  that  criminal  proceedings  may  be 
commenced  by  complaint.  Information,  or  in- 
dictment Is  unimportant.  Section  1420,  Pen. 
Code,  requires  all  proceedings  In  the  police 
court  to  be  commenced  by  complaint,  while 
section  888,  Pen.  Code,  provides  that  all  pub- 
lic offenses  triable  in  the  superior  courts 
must  be  prosecuted  by  indictment  or  informa- 
tion. The  fact  tiiat  the  Ijeglslature  by  sec- 
tion 5  of  the  act  not  only  specifies  what  shall 
constitute  a  sufficient  statement  of  the  of- 
fense in  an  information  and  indictment,  but 
also  what  shall  constitute  a  sufficient  com- 
.  plaint  in  a  prosecution,  fumisbea  "internal 
evidence"  that  the  Legislature  recognized 
that  the  act  designated  a  misdemeanor  which 
in  some  Jurisdictions  was  triable  In  the 
superior  court,  while  in  others  it  was  triable 
,in  the  police  court. 

For  the  foregoing  reasons,  the  alternative 
writ  heretofore  Issued  is  vacated  and  an- 
nulled, and  the  application  for  the  writ  of 
prohibition  Is  denied. 

-..  We  concur:  ALLEN,  P.  J.;  TAOGART,  J. 


WRIGHT  &  KIMBROU6H  v.  CARLT  et  al. 

(Civ.  604.) 

(Court  of  Appeal,  niid  District,  California. 
Sept  16,  1909.) 

1.  Appbal  and  Erbor  (I  843*)— Moot  Ques- 
tions. 

The  life  of  the  agreement  appointing  de- 
fendant to  exercise  powers  of  ageqcy  or  trus- 
teeship having  expired  pending  the  appeal  from 
Judgment  for  him  in  an  action  to  restrain  his 
further  exercise  of  power,  and  for  an  account- 
ing, on  the  gronnd  toat  he  bad  a  mere  termina- 
ble agency,   the  question   whether  there   was  a 


valid  tmst,  or  a  mere  a^ncy,  beeome*  moot, 
and  unnecessary  to  determine. 

[Sd.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  3381-3841;  Doc.  Dig.  S 
843.*J 

2.  Action  (8  88*) — Joindeb— CoMPi-Annp— 
Causes  of  Action. 

A  complaint,  which  shows  that  plaintiff 
complains  or  the  invasion  by  defendant  of  one 
primary  right  only,  that  he  continues  to  manage 
and  control  and  retain  the  rents  and  profits  of 
plaintiff's  property  without  its  authority,  and 
consequently  without  right,  is  not  open  to  objec- 
tion on  the  ground  of  stating  more  than  one 
cause  of  action,  thonsh  it  sets  out  facts  from 
which  plaintiff  would  be  entitled  to  several 
Icinds  of  relief. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  {  38.»J 

3.  Trusts  (|  291*)— Right  to  AocotrKTiNo— 
SuBBOOATioN  TO  Right. 

Though  an  agreement  between  the  owners 
of  property  appointing  one  for  a  definite  time 
to  manage  it.  collect  and  distribute  the  rents 
thereof  to  them  monthly,  creates  a  trust  revoca- 
ble only  according  to  its  terms,  a  third  person, 
to  whom  some  of  such  owners  convey  their  in- 
terests in  the  property,  ia  subrogated  to  their 
rights  under  the  agreement  to  receive  rents  and 
to  have  an  accounting. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  S  291.*] 

Appeal  from  Superior  Court,  Sacramento 
County;    O.  N.  Poet,  Judge. 

Action  by  Wright  &  Kimbr^ugh  against  3. 
Clarence  Carly  and  others.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.    Reversed. 

J.  O.  Prewett  ^nd  Eugene  Aram,  for  ap- 
pellant. W.  F.  Renfro,  White,  Miller  &  Mc- 
Laughlin, and  Cbauncey  H.  Dunn,  for  re- 
spondents. 

HART,  J.  The  court  below  sustained  the 
demurrer  of  the  defendants,  Carly  and  Tate, 
to  the  first  amended  complaint,  and,  the 
plaintiff  having  declined  to  amend.  Judgment 
was  entered  in  favor  of  said  defendants. 
This  appeal  is  by  plaintiff  from  said  Judg- 
ment 

The  facts  which  occasion  this  action  a^e 
fully  set  out  in  the  complaint  and  in  a  cer- 
tain agreement  between  the  defendants  which 
Is  made  a  part  of  said  complaint,  and  are,  in 
substance,  as  follows:  On  the.  8th  day  of  De- 
cember, 1905,  the  superior  court  In  and  for 
the  county  of  Sacramento  made  and  caused 
to  be  entered  a  decree  distributing  certain 
real  property  situated  in  the  city  of  Sacra- 
mento, and  described  in  the  complaint,  to 
Mrs.  Minnie  Zoe  Crawford,  Mrs.  Amy  Zella 
Sherman,  and  Harrison  Tate,  as  the  sole 
heirs  and  devisees  of  one  J.  D.  Tate,  deceased. 
The  defendant  Harrison  Tate,  at  the  time  of 
the  entry  of  said  decree  of  distribution,  was 
a  minor,  aged  about  17  years,  and  the  de- 
fendant J.  Clarence  Carly  was  "the  duly  ap- 
pointed, qualified,  and  acting  guardian  of  the 
estate  of  said  minor."  On  the  8th  day  of 
October,  1905,  an  agreement  was  entered  in- 
to between  the  said  Crawford  and  Sherman, 
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■as  pardes  of  the  first  part, "and  said'Carly, 

fSftf-saiA  iniaor,  as  party  of  the  second  part, 
by  the  tei^ms  of  wliicb  the  estate  of  said  J. 
I).  Tate,  deceased,  was  directed  to  be  dlstrib- 
ubed  to  the  devisees- In  the  manner  already 
Ptated,  and  sjiid  J.  Clarence  Carly  named  "as 
trustee,  to  bold,  manage  and  control,  for  the 
use  and  benefit  of  the  said  i>arties  of  the  first 
part  herein,  their  respective  Interests  in  said 
estate  until  the  said  minor  shall  have  attain- 
ed the  age  of  tweuti--oae  years,  which  will 
occur  on  the  25tta  day  of  August,  1909;  or, 
should  said  minor  die  before  he  attain  the 
age  of  twenty-one  years,  then  until  such  time 
IIS  be  would  have  attained  the  age  of  twenty- 
one  years,  had  he  lived,  at  which  time  ttiis 
trust,  herein  created,  shall  absolutely  termi- 
nate ;  provided,  however,  that,  if  all  the  dev- 
isees mentioned  In  said  last  will  and  testa- 
ment should  die  before  said  minor  would 
have  attained  the  age  of  twenty-one  years, 
then  said  trust  shall  terminate."  It  Is  fur- 
ther provided  by  said  agreement  that  "it  shall 
be  the  duty  of  the  party  of  the  seoond  part" 
to  collect  all  the  rents  and  profits  of  said 
estate,  make  necessary  repairs  and  improve- 
ments upon  the  projperty,  pay  all  taxes  and 
insurance  on  said  property,  and  to. "make  and 
return  an  annual  accoojit  to  tbe  superior 
court  of  the  county  of  Sacramento,  of  all  re- 
ceipts and  disbiursements  made  by  him  dur- 
ing each  and  every  year  during  his  term  of 
oflSce."  "Said  trustee"  is  required,  by  the 
terms  of  the  writing,  to  "furnish  a  monthly 
statement  showing  the  rece^ts  and  disburse- 
ments of  moneys  collected  by  him  during  his 
term,  as  such  trustee,  to  tbe  said  Mrs.  Craw- 
ford and  Mrs.  Sherman,  or  to  their  attorneys," 
and  to  "pay  over  to  each  of  the  three  heirs 
and  devisees,  herein  nameid,  the  sum  of  one 
hundred  dollars  per  month  during  bis  said 
term  of  office,"  If  the  net  receipts  Justify 
such  payments.  If  any  moneys  remain  in  his 
hands  at  the  end  of  any  yeair  In  excess  of 

,  those .  required  to  meet  necessary  .expenses 
and  other  stipulated  expenditures,  then  "said 
trustee  shall  divide  said  surplus  at  the  ex- 
piration of  such  year  among  the  three  dev- 
isees equally,"  The  compensation  which  the 
agreement  stipulates  that  Carly   "shall  re- 

,  ceive  for. his  services  in  managing  the  prop- 
erty is  6  per  centl  of  all  moneys  collected  by 
him  as  such  trustee." 

The  complaint  alleges  that  on  the  8th  day 
of  August,  1907,  the  defendants  Crawford 
and  Sherman  "granted  and  conveyed  to  said 
plaintiff,  by  good  and  sufficient  deeds,  among 
otlior  property,  all  of  the  hereinabove  de- 
scribed real  estate,  together  with  the  rents, 
Issues,  and  profits  thereof";  said  deeds  hav- 
ing been  subsequently  recorded  in  the  office 
of  the  county  recorder  .of  Sacramento  coun- 
ty. The  complaint  further  alleges  that  tbe 
defendants  Crawford  and  Sherman,  on  the 
10th  day  of  August,  1907,  notified  said  Carly 

■  that  they  had  conveyed  said  real  estate,  to- 
gether with  the  rents.  Issues,  and  profits 
thereof,  to  plaintiff,  and  at  the  same  time 


n6tlfled  said  Cariy  "that  Ihey'  and  each  of 
'them  revoked  his  right  and  authority  to  col- 
lect the  rents  and  profits  of  said  real  es- 
tate and  to  manage  the  same,  or  to  further 
act  for  them  as  agent' of  said  real  estate,  and 
that  his  employment  as  agent  to  collect  said 
rents.  Issues,  and  (nroflts  and  to  manage  said 
real  'estate  was  revoked,  annulled,  and  made 
void."  It  Is  alleged  that  on  the  same  day  the 
plaintiff  served  upon  Carly  a  notice  of  simi- 
lar Import,  and,  further,  "not  to  collect  the 
said  rents  to  which  It  was  entitled,  or  any 
portion  thereof,  or  to  assume  any  charge  or 
control  over  said  property  of  said  plaintiff,  or 
to  attempt  in  any  manner  to  manage  or  con- 
trol said  real  estate  so  owned  by  said  plain- 
tiff, and  to  refrain  and  cease  collecting  the 
rents  thereof,  or  In  any  manner  attempting  or 
assuming  any  supervision  over  the  same,  wltb 
which  demand  said  defendant,  X  Clarence 
Carly,  then  and  there  refused,  and  ever  since 
has  and  still  does  refuse  to  comply,  and  the 
said  defendant  J.  Clarence  Carly  still  claims 
the  right  to  manage  and  control  said  real  es- 
tate, and  to  collect  the  rents  thereof,  and  still 
continues  to  do  so,  adversely  and  contrary  to 
the  rights  of  plaintiff."  It  Is  alleged:  That 
the  plaintiff  "Is  now  and  has  been  ever  since 
the  8th  day  of  August,  1907,  the  sole  owner 
in  fee  and  seised  of  all  of  said  hereinbefore 
described  real  property,  together  with  the 
rents,  issues,  and  profits  thereof";  that  said 
Carly  has  no  interest  "in  relation  to  said 
real  property,"  except  the  compensation  stipu- 
lated in  the  agreement  between  the  parties 
for  collecting  the  rents  and  managing  the 
property ;  that  he  "has  no  right,  title,  estate, 
lien,  claim,  or  Interest  whatever.  In  law  or 
equity,  In  or  to  said  premises,  •  •  •  or 
any  portlori  thereof ;  and  that  his  claim  for 
commissions  under  said  agreement  for  collect- 
ing the  said  rents  and  managing  said  real  es- 
tate is  hot  coupled' with  any  interest  in  said 
real  estate,  or  an^  portion  thereof." 

Plaintiff  avers:  That,  since  ft  became  the 
owner  of  the  property  described  In  the  com- 
plaint, it  has  attempted  without  success  to 
Collect  the  rents,  etc.,  accruing  therefrom; 
the  tenants  of  said  property  basing  their  re- 
fusal to  pay  over  the  same  to  plaintiff  on 
the  ground  fhat  said  Carly  dhlms  to  be  en- 
titled to  collect  said  rents,  etc.,  under  and  by 
virtue  of  the  terms  of  the  agreement  referred 
to.  That  since  said  8th  day  of  August,  1907. 
Ciirly.  has  eolleeted  a  large  amount  of  the 
rents.  Issues,  and  profits  of  said  real  estate, 
and  that  plaintiff  has  not  received  any  part 
or  portion  thereof.  That  plaintiff  has  de- 
manded of  Carly  that  he  pay  to  It  all  of  tbe 
rents  and  profits  belonging  to  It,  so  collected 
by  said  Carly,  and  that  he  cease  collecting 
said  rents  and  profits,  bnt  that  Carly  has 
failed  and  refused,  and  stiU  continues  to  fall 
and  refuse,  to  comply  with  said  demand,  and 
has  refused  to  pay  said  rents  to  said  plaintiff, 
or  to  account  therefor,  and  still  retains  said 
rents,  belonging  to  said  pialatifl,  as  afore- 
said, in  his  possession."     JPialatUt  charges 
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that  CaMy  fa  etOl  attempting  td  ooUact  said 
rents  and  to  maaage  said  real  estate,  and 
that  "It  has  norer  antbortzed  Bald  Carly  to 
collect  said  reota  or  In  any  manner  whatever 
manage  or  control  said  premises."  Plaintiff 
fortber  declares  "that  It  Is  willing  and  able 
to  pay  to  the  said  defendant,  Carly,  any  and 
all  sums  of  money,  either  for  Bervices,  dis- 
bursements, or  other  purposes  to  which  he 
may  be  legally  eatitted,  and  It  farther  offiers 
to  pay  to  him  any  and  all  sums  of  money 
to  which  the  court  may  decree  that  he  may  be 
legally  entitled."  The  prayer  of  the  com- 
plaint la  for  a  decree:  That  no  trust  was 
created  under  and  by  virtue  of  the  written 
agreement  between  the  xtefendants;  that  tlve 
right  of  said  Carly,  under  the  terms  of  said 
agreement,  to  manage  and  control  the  prop- 
erty described  In  the  coqjplalnt  and  to  collect 
the  rents.  Issues,  and  profits  theroof,  'lias 
been  terminnted  and  extinguished";  that 
said  agreement  has  been  terminated;  "that 
the  object  for  which  it  was  made  has  been 
axtit&y  fulfilled  and  accomplished ;  that  said 
defendant,  Carly,  be  restrained  and  enjoined 
from  further  collecting  Said  rents  or  attempt- 
ing to  manage  said  property  or  otherwise 
Interfering  with  the  rights  of  said  plalntlic  In 
connection  with  said  real  estate";  that  the 
said  Carly  render  an  account  of  said  rents 
collected  by  him  In  pursuance  of  said  agree- 
ment; that  he  account  and  pay  over  to  said 
plaintiff  all  the  rents  of  said  premises  col- 
lected by  him  since  the  8th  day  of  August, 
1907;  that  "the  said  defendants  and  each 
of  them  be  enjoined  and  restrained  from 
claiming  any  Interest  in  said  premises  by 
virtue  of  the  said  agreement  hereto  attach- 
ed«  or  In  any  hianner  acting,  or  proceeding  to 
do  anything  whatsoever  in  relation  to  said 
real  estate,  under  and  by  virtue  of  said  agree- 
ment," et&  , 

From  the  agreement  between  the  parties 
which,  as  seen,  Is  made  a  part  of  the  com- 
plaint, It  appears  that  the  defendant  Har- 
rison Tate  reached  his  majority  on  the  26th 
of  Aagiwt,  1909,  and  that  therefore  the  life 
of  the  agreement  having  then  expired  by 
virtue  of  Its  own  terms,  and  no  longer  exists, 
the  question  as  to  the  nature  and  effect  of 
said  agreement — ^whether  there  was  estab- 
lished thereby  a  valid  trust  I'elatlng  to  t^e 
real  property  therein  mentioned  or  a  mere 
agency  in  Carly  to  manage  the  same  and  col- 
lect the  rents,  etc. — has  become  purely  ab- 
stract and  moot;  and  hence  a  constmction 
by  this  court  of  the  instrument  unnecessary. 
Bradley  v.  Voorsanger,  143  Cal.  214,  76  Pac. 
1031,  and  cases  therein  cited.  The  demurrer 
is  both  general  and  special.  The  special  de- 
mnrter  objects  to  the  complaint  aa  a  nam- 
ber  of  dlffwent  gromids^  which  may  be 
summarized  as  follows:  That  the  coiact 
is  without  jurisdiction  of  the  subject  of  the 
action  or  ef  tba.  persoiui  of  the  dftfejidaate; 
that  several  causes  of  action. have  been  im- 
properly  -nnitedr  that  several  causes  of-  ac- 
tftm  are^tet  out'bttfabt  separately  stated  r 


that  plaintiff  Is  without  legal  capacity  to- 
sue  in'  tills  action;  that  tiie  complaint  la 
uncertain,  ambiguous,  and  tinlntelllglble  In 
certain  partlcolars  speciflcally  pointed  out' 
by  tha  demurrer.  The  complaint.  In  oilr 
opinion,  states  a  cause  <rf  action,  and  only' 
one,  and  Is  therefore  Invulnerable  as  against 
the  general  dMnnrrer.  It  toOons,  of  course, 
that,  tf  but  one  cause'  of  action  Is  set  oat  In  - 
the  complaint,  the  pleading  cannet  be  ot>- 
noxlons  to  the  objection  of  the  speolal  de-' 
mnrrer  that  several  causes  of  action  are 
improperly  united,  and  that  several  causes 
of  actl<m  are  pleaded  without  being  separate- 
ly stated.  Hat  Is  the  complaint  open  to  the 
criticism  that  Its  averments  are  ambiguous, 
or  uncertain,  or  ontntelllglble.  Neither  do 
w«f  perceive  any  reason  npon  which  there 
may  be  founded  the  c<mteatlon  that  th^e 
court  is  without  jurisdiction  of  the  subject 
of  the  action  or  «t  the  persons  of  the  de- 
fendants, or  that  plalntMf  is  wlthoat  capac- 
ity ta  sua. 

The  pleading,  by  Its  averments,  very' 
clearly,  we  think,  declaims  that  tiie  plaintiff 
became  the  purchaser  of  the  real  estate  In- 
volved (the  nndlvtfled  one-third  Inteiest  each  ° 
of  two  of  the  three  devisees  named  in  the 
will  of  J.  D.  Tate,  deceased);  that  Carly, 
having  been  appointed  by  said  devisees  aU' 
agent  or  tmstee  to  manage  aald  property 
and  collect  the  rents  accruing  therefrom 
for  a  certain  stipulated  period,'  whloh  had 
not  expired  at  the  time  Ot  the  conveyance 
to  plaintiff,  claimed  the  right  to  exareise 
the  full -power  vested  In  him  by  the -agree-' 
ment  creating  tbv  agency  or  tmst  after  ^ 
plaintiff  became  the  owner  of  the  property; 
that  plaintiff  se^lu  to  hav«  the  instrument 
Investing  Oarly  with  such  power  over  the 
pr(q)erty  revoked  and  the  socalled  "trusts ' 
terminated;  that  It  is  entitled  to  an  ac* 
counting  of  the  moneys  received  by  Oarly 
as  rents  and  Issues  flowing  frcMn  tlie  propter- 
ty  after  its  transfer  to  platotlff,  and  askS' 
that  said  Carly  be  enjoined  from  further  ex- 
ercising any  powet,  managBmeat,  or  ooh- 
trol  over  aald  pr(q>erty  described  In  tiii» 
complaint  It  la  at  once  to  be  observiad,> 
from  these '  averments,  that  the  iflnlntiff - 
complains  of  the  invasion  Or  violation  by: 
one .  of  the  demnfrlng  defendants  of  onO' 
primary  right  only,  to  wit:  That  Carly  con-, 
tlnoes  to  manage  and  control  and  retain 
the  rents  and  profits  of  property  of  which' 
the  plaintiff  Is  the  owner  without  Its  aUf 
tbority,  and  consequently  Without  right.' 
Therefore  but  one  cause  of  action  Is  stated. 
It  Is  true  that  plaintiff,  in  the  statement 
of  said  canse  of  action,  sets  out  facts  front 
which  It  would  be  entitled  to  sevwal  differ- 
ent kinds  of  relief ;  but,  obvtoudy,  this  canv 
not  be  made  the  .ground  of  an  otxtectlon  to . 
a.  pleading  the  averments  of  whlcbi  as  here,; 
joatlfy  the  granting  of  any  one  or  all  the  sev- 
eral Idnds  of  relief  aaked  foe.  Indeed,  the: 
central  purpose  of  the  reformed  precediire. 
Is  to  authorize  the  awarding  In  ohe'actloa 
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of  any  kind  of  relief  to  which  a  party  may 
be  entitled  under  the  facts  pleaded  and 
characterizing  the  transaction  out  of  which 
the  action  has  grown,  and  thus  avoid  run- 
ning afoul  of  that  other  rule  against  a  mul- 
tiplicity of  suits  Involving  the  same  cause 
of  action. 

Assuming,  but  by  no  means  conceding, 
that  the  efTect  of  the  instrument  of  agree- 
ment between  the  defendants  was  to  es- 
tablish a  valid  trust  which  could  not  be  re- 
volted or  terminated  except  by  virtue  of  its 
own  terms,  or  until  Its  objects  bad  been 
entirely  accomplished,  we  do  not  think  that 
counsel  for  the  respondents  would  for  a  mo- 
ment undertake  to  deny  the  right  of  Craw- 
ford and  Sherman  to  sell  and  convey  their 
Interests  in  the  real  estate  which  is  the 
subject  of  such  trust.  This  proposition  is 
so  manifestly ,  true  that  authorities  need 
not  be  cited  in  its  support;  nor  will  the 
proposition  be  disputed  that  the  party  to 
whom  their  interests  in  said  property  tmve 
been  transferred  is,  iQ>on  such  transfer,  im- 
mediately subrogated  to  all  the  rights  to 
which  the  grantors  or  cestuis  que  trust  were 
entitled  under  the  terms  and  provisions  of 
the  trust.  Therefore,  when  the  plaintiS.  be- 
came the.  owner  by  purchase  of  so  much  of 
the  real  estate  to  which  the  so-called  "trust" 
relates  as  was  owned  by  two  of  the  bene- 
ficiaries under  the  trust,  It  was  entitled,  from 
the  time  of  the  transfer,  to  receive  the  pro- 
portion of  the  rents,  issues,  and  profits  ac- 
cruing from  the  property  to  which  the  gran- 
tors would  have  been  entitled  had  they  re- 
tained the.  Interests  in  the  trust  property 
which  they  sold  and  conveyed  to  the  plain- 
tiff. Cady  having  refused  to  turn  Over  the 
rents  to  plaintiff,  the  latter  is  therefore  en- 
titled to  an  accounting  of  all  -Vte  moneys  re- 
ceived by  said  Carly  from' the  proparty  which 
it  purchased  from.  Crawford  and  Sherman, 
and  we  think  the  complaint,  clearly  dis- 
closes by  its  averments '  tbat  plaintiff  Is  at 
least  entitled  to  relief  to  ttiat  extent. 

The  complaint,  as  we  have  seen,  alleges: 
That  the  plaintiff,  as  well  as  its  grantors, 
notified  Carly  of  the  traBsfen;  that  the 
plaintiff  thereafter  demanded  of  Carly  the 
rents  collected  by  him  from  tenanfes  of  the 
property  of  wliicb  it  had  become  the  owner, 
and  demanded  of  Carly  that  he  render  to  it 
an.  account  of  all  the  rents  and  profits  which 
be  had  collected  and  received  from  said 
property;  that  Carly  refused  either  to  pay 
over  to  plaintiff  any  of  the  moneys  collect- 
ed by  him  as  rents,  or  to  render  a 'Statement 
or  an  account  of  the  moneys  so  received  by 
him.  Under  the  terms  of  the  agreement 
(Carly'8  sole  authority  for  collecting  the 
rents)  It  was  his  duty  to  pay  over  to  each 
of  the  parties  of  the  first  part  thereto  a  cer- 
tain Bpecifled  sum  of  money  each  month, 
and  this,  the  complaint  alleges,  he-  failed 
and  refused  to  do,  so  far  as  plaintiff,  the 


saccessor  In  Interest  to  Crawford  and  Sher- 
man, was  concerned.  We  entertain  no  doubt 
that  the  facts  pleaded  in  the  complaint  state 
a  good  cause  of  action  for  at  least  an  ac- 
counting, even  if  It  be  assumed  that  the 
other  reliefs  demanded  could  not  be  awarded 
under  the  allegations  of  the  complaint,  and 
that  the  order  sustaining  the  demurrer  was 
erroneous. 
The  Judgment  is  reversed. 

We    concur:      CHIPMAN,    P.    J.;    BUE- 
NETT,  J. 


PEOPLE  ▼.  KNOBLOCK  et  al.    (Cr.  170.) 

(Court    of   Appeal,    First   District,    California. 
Sept.  17,  1909.     Rehearing  Denied  by  Su- 
preme Court  ^"ov.  15,  1900.) 

1.  CitiMiNAi.  Law  (§  1000*)— Dbuubbbb  to  In- 
DiCTMENT— Review— Bill  of  Kxceptionb. 

Ad  order  sii8tainiDg  a  demurrer  to  an  in- 
dictment can  only  be  reviewed  on  bill  of  excep- 
tions. 

[Ed.  Note.— For  otiier  cases,  see  Criminal 
Law,  Dec.  Dig.  i  lOOtt*] 

2.  Cumin Ai,  Law  (t  301*)— Evidehck— judi- 
cial Notice— Jddiciaby.  ■> 

Under  Code  Civ.  Proc.  J  1875,  requiring 
courts  to  take  notice  of  the  accession  to  ofiice 
of  the  principal  officers  of  gOTemment,  the 
appellate  court  will  take  notice  that  a  judge 
or  the  superior  court,  whose  signature  was  at- 
tached to  a  bill  of  exceptions,  was  not  a  judge 
of  that  court  on  the  date  when  the  order  sought 
to  be  reviqwed  was  entered. 

[Ed.  Not«.-r^r  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  712;   Dec.  Dig.  $  304.*] 

S.  Cbiminal  Law  tt  1092*) — Appkai.  —  Biix 
OF  Exceptions  — Signing  —  Authobixt  o» 
Succeeding  Judge. 

Under  Pen.  Code,  I' 1174,  proridinc  that  a 
bill  of  ezceptioDjs.  shall  l>e  settled  by  toe  trial 
judge,  or,  if  he  refuses  to  settle,  the  party  may 
apply  to  the  Supreme  Court  to  prove  the  same, 
a  bill  could  not  be  settled  by  the  sncCessor  in  of- 
fice of  the  judge  by  whom  the  order  sought  to  be 
reviewed  wa^  made. 

[Ed.  Note.— For  other  cases,  see  CrimiBal 
Law,  Cent.  Dig.  i  2837 ;    Dec.  Dig.  {  1092.*] 

i.  Cbiminax  Law  (J  1092*)— Appeai/— Bill  of 
Exceptions- IMPKOPEB  Settlement. 

A  bill  of  exceptions  settled  by  the  snoceasor 

in  Offlce  OC  the  judge  making  the  ruling  cannot 

be  considered  on  appeal. 
[Ed.    Note.— For   other    cases,    see    Criminal 

Law,  Cent  Dig.  §  2^37;  Dec.  Dig.  |  1092.*1 

A{>peal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Carroll  Cook. 
Judge. 

A.  J.  Knoblock  and  another  were  indicted 
for  obtaining  money  by  false  pretenses,  and, 
from  an  order  and  Judgment  sustaining  de- 
murrers to  the  indictment,  the  People  appeal. 
Afllrmed. 

U.  S.  Webb,  Atty.  Gen.,  for  the  People. 
Frank  3.  Murphy,  for  respondent  Knoblock. 
Hiram  W.  Johnson,  for  respondent  Oroes- 
man. 

HALL,  J.  This  is  an  appeal  by  the  people 
from  an  order  and  Judgment  sustaining  the 


•For  other  cases  see  irju*  topic  and  sealon  NUMDBR  In  Dec.  A  Am.  Dtga.  U07  to  tet*,  ft  Rsportor  Indezas 
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demurrers  ot' At^ebAtaita  to  an  Indlatmeat' 
for  obtaining  money  by  false  pretenses.  The 
transcript  filed  In  tbU  court  contains  what 
purports  to  be  the'  Judgment  roll  and  a 
bUI  of  exceptions,  settled  on'  tbe  21st  day 
of  January,  1909,  by  George  W.  Cabanlss, 
Judge  of  the  superior  court. 

Respondents  make  tbe  point  that  the  tran- 
script contains  no  legal  record,  and  for  this 
reason  ask  that  the  order  and  Judgment  be 
affirmed.  It  is  Insisted  that  the  only  way  In 
which  a  review  of  the'  action  of  the  trial 
court  in  sustaining  a  demurrer  In  a  criminal 
case  can  be  had  Is  upon  a  bill  of  exceptions. 
This  is  the  rule  laid  down  in  People  y.  Long, 
121  Cal.  4M,  63  Pac.  lOftT,  and  which  this 
court  Is  obliged  to  follow.  People  ▼.  Drdffel, 
3  Oal.  App.  731,  86  Pac.  907. 

It  Is  next  urged  that  the  purported  bill 
Of  eKceptions  set  forth  In  the  transcript  ap- 
pears to  have  been  settled  by  a  Judge  other 
than  the  Judge  who  made  the  ruling  now 
sought  to  be  reviewed,  and  for  that  reason 
cannot  be  considered.'  Before  taking  up  tbe 
dtscuRSion  of  the  law  as  to  who  must  settle 
the  bill  of  exceptions,  appellant  urges:  That 
the  record  does  not  disclose' that  the  order 
sustaining  tiie  demurrer  was  mad#  by  one 
Judge  and  the'  bill  oif  exceptions  settled  by 
another.  Upon  this  point  the  purported  bill 
of  exceptions  shows 'that  the  deiiiurrera  came 
on  to  be  heard  before  the  H6norable  Carroll 
Cook,  as  Judge  of  th*  superior  court,  and 
were  denied  and  dverriiled  on  the  22d  day  of 
August,  1908;  that  thereafter  the  cotart  set 
this  order  aside,  and  the  demurrers  were  rfr 
argued,  and  the  matter  was  continued  from 
day  to  day  by  the  court  until  the  2d  day  of 
January,.  1909.  when  the-  court  'bntered  an 
order  sustaining  the  demurrers  of  said  d^ 
fendants.  Whll^  the  record  does  not  state 
that  Judge  Cook  wai  presiding  when  this 
order  was  entered,  we  know  thit  Judge 
George  W.  Cabanlss,  who  settled  the  bill  of 
exceptions,  could  not  have  presided  it  that 
time,  for  he  did  no't  take  office  until  the  first 
Monday  in  January  Of  the  'present  year, 
which  -was  January  4th.  'VVe  are  obliged  to 
take  notice  of  "tbe  accession'  to  office  and 
the  dffldal  siomtures  ftnd  seals  of  office 
of  the  principal'  officers  of  government  In 
the  legislative,  'executive,  and  Judicial  de- 
partments of  this  state  and  of  the  United 
States."    Code  Civ.  Proe.  §  1875.' 

That  a  superior  Judge  is  a  principal  officer 
of  tbe  Judicial  department  of  this  state  can- 
not. We  think,  be  doubted,  and  as  slich  the 
accession  to  o.'n(«  as  well  as  tbe  official  slg- 
taature  of  sQcb  superlbr  Judge  must  be  taken 
Judicial  notice  of  by  all  the  cburbr'of  this 
state.  We  thus  have  Judicial  loiowledge  of 
the  fact  that  the  Judge  whose  official  sig- 
nature Is  attached  to  the  order  settling  the 


bill  of  exceptions,  January  21,  190B,  was  ndt< 
a  Judge  of  any  «tq)erlor  court  on  the  2d  day 
of  Janua,i7,  1909,  whe;a  tbe  order  sought  to 
be  reviewed  In  this  proceeding  was  made  and 
entered. 

There  is  no  provision  in  the  law  author- 
izing the  successor  in  office  of  the  trial  Judge 
to  settle  a  bill  of  exceptions  In  a  criminal 
case  as  to  rulings  made  by  the  trial  judge. 
Section  1174  ot  the  Penal  Code  requires  such 
bill  of  exceptions  to  be  settled  by  the  trial 
Judge,  or,  If  he  refuses  to  settle  the  bill  of 
eKceptions  according  to  the  facts  the  party 
seeking  the  settlement  may  apply  to  the  Su- 
preme Court  to  prove  the  same,  "and  tbe 
bin  when  proven  must  be  certified  by  the 
Chief  Juatlce  a»  correct,  and  filed  with  the 
d&tii  ot  tbe  court  In  which  the  action  was 
tried;  and  when  so  filed  It  has  the  same  force 
and  effect  as  if  settled  by  the  Judge  who  tried 
tbe  (jasei  If  the  Judge  who  presided  at  the 
trial  ceases  to  hold  office  before  the  bill  is 
tendered  or  settled,  he  may  neyertheiess  set- 
tle such  'biU,  or  tbe  party  may,  as  provided 
in  this  section,  apply  to  the  Supreme  Court 
to,  prove  the  same."  The  provisions  of  the 
statute  were  not  followed  in  this  ease.  The 
bill  of  exceptions  was  settled  by  a  Judg^  who 
bad  no  power  so  to  do.  , 

It  may  wteH  be  said  that -the  ODAthod  ot 
proving  the  bill  of  exceptions  before  the  ap- 
pellate tribunal  Is  inconvenient  and  cumber- 
some, and' that  a  wiser  and  more  couvenient 
method  could  be  devised.  The'Legislat^rfe 
seems  to  barei  i«cDgniBed,tlits-Ui  providing 
fer  the  settlement  of  bills  of  exceptions  M 
clvfl  actions,  for  wh|le  the  provisions  of  tbe 
.Code  of  Civil  Procedure  (sections  .652.. an4 
663)  as  originally  enacted  Iq  1S72  were.ffvb- 
stantlally  Identical  wtth^e^ttoa  1174  of  the 
Penal  Code,  the  Legislature  In  tkeiaeseAon 
of  1875-76  amended  the  law  (St  1875-76,  p. 
93,  c.  aOS)  so'  that  lA  such  cases, as  the  i»res; 
ent  bills  of  exceptions  In  drtl  ca^  may'  lie 
settled  in  such  manner  as  the  Supreme  Court 
In  Its  rules  may  provide.  The  prbprlety,  how^ 
ever, 'of 'making  the  t>t:Dcedlure  in  criminal 
cases  correspond  to  the  pfboednre  In '  elvl\ 
(Msea  is  .for  the  legislature',  hnA  not  tat  the 
courts.  .•■'.,.'      ■' 

In  this  case,  as  the  bill  of  exceptions  was 
Hot  settled  by  an  officer  wtth  Jtower-so  tp/do, 
it  cannot  be  considered,  by  this  court.  -  ;w« 
are  tliecefore  abided  to  affifm.  the.  order  :and 
Judgment  appealed  from  for  want  ot  any^e^ 
gal'  record  from  which  i  we  can  deterraioe 
wbethw  or  net  .the  court  erred  in  tta-  iiiHn& 
PeoQie  ▼.  Long.  121  Cal.  494,  58  Dae.  1097. 

The  order  and  Judgment  are  affirmed; 

We   concur:     COOPER^   P.   J.;  KERRl 
GAN,  J. 
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WOIiFB  et  al.  t.  RIDLBX. 
(Supreme  Conrt  ot  Idaho.     Nov.  8,  1906.) 

1.  New  Teial  (J  70*)  — Appkal  and  Bbboe 
(J  979*)— DiscBumoN  of  th«  Coukt— Ibsott- 
nCIBNOT  OF  Evu^tsircE— Rbvibw. 

The  granting  of  a  new  trial  on  the  groancto 
of  insufficiency  of  the  evidence  la  addreaaed  to 
the  sound  legal  discretion  of  the  trial  court, 
and  unless  thei«  b«  a  clear  abuse  of  such  dis- 
cretion the  Older  wiU  not  b«  disturbed  on  aP' 
peal. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  K  14i  143:   Dec.  Dig.  S  70  ;•    Ap- 

feal  and  Error,  Oent.  Dig.  f  3871;    Dec.  Dig. 
979.*] 

2.  APPBAI.  Ain>  BilliOB  (I  1006*)— Revoewo 
DiscBBnoN  OF  hown  Ooyjrr—OJULKT  or 
Nkw  Tbial. 

'  The  rule  in  this  state  la  thdt,  -where  the  ev- 
idence submitted  to  the  juir  presents  a '  snb- 
•tantial  conflict,  and  the  trial  court,- wbo' aaw 
and  heard  the  witnesses,  and  observed  their  de> 
meanor  and  conduct,  and  saw  and  heard  all  that 
was  said  and  done  In  the  trial  of  the  case,  there- 
after grants  a  new  trial,  his  order  will  not  be 
disturbed  on  appeal,. 

[Ed.  Note.— For  other  cases,,  see  Appeal  and 
Brrot,  Cent.  Dig.  {  3949  j   Dec.  Dig.  ri005.»] 

8.  Nkw  Tbiai,  (1 163*)— Pbocskdinqs  to  Pbo- 
ouKE  '—  Obdcs  it>K  —  8]»omoATioiT  or 
Qbouhds. 

It  would  b«  in  the  inteieat  of  good  practice 
and  the  dispatch  of  business  if  trial  courts,  when 
mailing  orders  granting  new  trials,  would  speci- 
fy the  particular  grounds  on  which  such  orders 
ate  made. 

[Eld.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  I  830;   Dec  Dig.  i  163.*] 

4k  Costs  (1 266*)— Nxw  Tuai<— DisoBxiiOn  or 

COUBT. 

When  «  trial  court  grants  a  new  trial.  It  la 
within  the  sound  dlacredon  of  the  court  as  te 
whether  or  not  he  will  require  the  party  in 
whose  fkvor  the  order  is  made  to  pay  a  part  or 
ail  of  the  costs  Incurred  upon  the  previous  trial. 
[Ed.  Note.— For  other  casea,  aee  Coats,  dent 
Dig.  1 1000;  Dwk  Dig.  {  36&*1 

(Byllabaa  by  the  Coart) 

Appeal  from  District  Court;  Bonner  OoW' 
ty;  W.  W.  Woods,  judge. 

Action  by  .John  I.  Wolfe  and  another 
against  A.  B.  Ridley.  Judgment  for.  plain- 
tiffs, and,  from  an  order  granting  a  fteyr 
trial,  they  appeal.    Affirmed.' 

Joint  A.  Stelnleln,  for  appeUaats.  -  CK  H> 
Martin,  for  respondent 

AILSHIB,  JL  lAlB  action  was  original^ 
coinmenced  In  the  district  court  ct  Bonner 
county  for  the-  ncovery  of  the  mm  of  fl,- 
288.60  damages  as-  the  value  of  certain  prop- 
erty destroyed  by  fire.  It  was  alleged  that 
the  defendant  had  carelessly  and  negIlgen^ 
ly  started  dnd  kindled  a  lire  In  bis  woodland 
and  allowed  tbe  same  to  spread  to  and  up- 
on plaintiffs'  premises  and  destroy  their 
dwelling  honse  and  othqr  property.  A  ver- 
dict was  rendered  and  a  Judgment  entered 
In  favor  of  the  plaintiffs.  Defendant  there- 
after moved  for  a  new  trial,  and  his  mo- 
tion  was  granted  by  the  court     Plaintiffs 


liM»«npMl««  fi!oni4lw.wA»rcnuittD(  a  Mir 
trtaL 

Tbe  defeodaxit  la  hto  motion  for  a  new 
trial  .Msigned  and  vecUkd  IS  errors  apon 
each  and  all  of  wUoh  bo  <Blalnied  be  should 
be  gran  tad.  a  new  trial.  Th«  court  made  a 
genwal  order  graatlng  P)»  motion  and  did 
not  specify  any  particular  ground  on  wblch 
a  new  trial  was  granted.  All  of  these  spedfl- 
catlons  and  asslgninenta  of  error  have  been 
argued  by  the  respective  counsel  in  this 
court  Under  the  rule  announced  In  Budtle 
T.  McConagtay,  12  IdabOk  .733.  88  Pae.  100, 
it  la  only  necessary  for  us,  la  a  case  of  this 
Idnd,  to  detennise.wbetber  or  not  tbe  trial 
court  was  justified  In  granting  the  motion 
for  a  new  trial  on  any  one  of  tbe  grounds 
specified  in  the  motion.  If  we  find  that  any. 
one  of  the  assignments  and  specifications  of 
error  set  out  in  the  motion  for  a  new  trial 
was  well  taictfi,  the  order  of  the  trial  court 
must  necessarily  be  afllrmed.  Among  tbe 
q;)eclflcatlQns.;  is  one  to  tbe  effect  that  the 
evidence  Is  izisufficient  to  sustain  tbe  verdict 
of  tbe  Jury  In  the  particular  respects  set  out 
in  tbe  speclflcatlona.  We  have  examined  tbe 
evidence  In  fbla  case,  and,  while  we  agree 
with  counsel  for  appellant  that  It  Is  suffi- 
cient to  support  a  verdict  and  judgment  it 
is  also  apparent  that  there  la  a  wide  conflict 
between  tbe  witnesses  for  tbe  respective  par- 
ties, and  we  are  not  prepared  to  say  that 
tbe  trial  court  abased  the  discretion  vested 
In  him  when  be  granted  tbe  respondent's  mo- 
tion. In  Buckle  v.  McC<Hiagby.  supra,  tbia 
court  said:  "It  is  sufficient  to  say  that  there 
is  a  substantial  conflict  and  tbe  rule  Is  tliat 
where  the  evidence  presents  a  substantial 
conflict,  and  tbe  trial  court  who  saw  and 
heard  tbe  witnesses  and  saw  and  beard  all 
that  was  done  and  said  in  tbe  caae^  bas 
granted  a  new  trial,  bis  order  will  not  be 
disturbed  on  appeaL"  And  In  support  of 
that  boldlng  the  court  dted  Jones  v.  Camp- 
bell, U  Idaho,  762,  81  £^.  610;  Jadcsba  v. 
Gilbert  4  Idabo,  738,  44  Pac.  666;  Brossard 
V.  Morgan,  8  Idabo,  479,,  66  Pac.  163.  As  we 
view  this,  phase  of  the  case.  It  is  our  duty 
^o  jiffirm  tb^  ^er  made  by  tbe  trial  court 
upon  this  ground.  Tbe  granting  of  a  new 
trial  on  tbe  ground  of  Insufflcleocy  of  tbe 
evidence  is  addressed  to  tbe  sound  legal 
discretion  of  tbe  trial  court  and,  unless 
there  has  been  a  clear  abuse  of  sudi  discre- 
tion, the  order  will  not  be  disturbed  on  ap- 
peal. 

The  other  speclflcatioBs  of  error  are  dl- 
rectedat  the  rulings  of  the  court  In  the  re- 
jection and  admission  .of  evidence  and  In  Ita 
instructlpps  given  to  the  jury.  Having  de- 
termined that  a  new  trial  has  been  properly 
granted.  It  would  be  entirely  useless  to  con- 
sider tbe  rulings  of  tbe  trial  court  In  tbeae 
othef  respects.  Iji  the  first  place,  we  are  not 
advised  whether  tbe  trial  court  concluded 
that  be  bad  erred  In  his  rulings  on  the  trial 
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of  tbe  case;  nor  'ire.  we  ■tdVlSea'  a«)'  to  the 
▼lew  of  the  court  at  the  present  time  pa  tbeise 
questions  of  law.  Oases  of  this. kind,  feudex 
exceedingly  pertloen^  the  oba^ry»tiqa  that 
was  made  -by  this  eourt  In  -State  v.'  Barber, 
16  Idaho,.  OOi  96  Paa  U6,>i  vrtieroiit  •  it-  was 
told:  "If  the  trial 'Court,  when  granting  « 
new  trial,  would  specify  the  grounds  upoa 
which  BDch:  new  trial  is  granted,  it  no  doubt 
would  lighten  the- labors  of  respectlte  cotJn- 
sel  and  of  this  court,  and  not  require  the 
court  to  examine  matters  which,  w«jr8  not 
taken  into  consideration  bf  the  Judge  or  ttlfll 
eoart  In  determteln^  the  motion."  The 
grounds  on  which  such  orders  are  mad^ 
ongfat  always  to  be  specified  in  the  order. 

Appellant  complains  of  the  action  of  the 
court  In  refusing  tor  tax  coBt»  against  defend- 
ant  on  granting  a  new-  trial.  '  It  is  argued 
on  behalf  of  appellant  that,  whf fe  a '  new 
trial  Is  granted,  the  court  should  tax  tlie 
jBOSts.  of  the  pTevi^us-i  trial  against  the  Unslng 
party  as  a .  condttiota  precedent  to-  granting 
his  motion.  The'  authorities  .are  not  In  har- 
mony on  this  question,  as  may  ceadlly  be 
seen  from  an  examination  of  the  note .  to 
Godfrey  t.  Godfreyi  reported  Iq,  7  Aqa,  fk 
ISnt-  -Ann.  Cas.  '176.  '  ChiHfbmla,  Wisconsin, 
and  New  York  seem  tb  haye  hnlf&nnly  held 
that  the  allowance, Of  costs  as.  a  dondltlon 
precedent  on  granting  a  new  trial  is  within 
the  sound  legal  discretion  of  the  court  As 
early  as  1859,  theSuffreine  tJo^rtofCallfor: 
nia,  speaking  on  thh  subject  throng  Mif. 
tfnstlce  Baldwin,  'said!  "Hie  terms  tipon 
which  a  court  will  grant  a  neV  trl^I  are 
pecnllarly  a  matter  within  .its  >discretfan). 
trbls  mnst  necessArlly  be  so,  ft>r  so  many  rea- 
sons relating  to  the  conduct,  management, 
and  peculiar  cp-ciijijsitf nces'of,  the  trl^l  may 
exist  that  it  would  be  Ippo'sslble  to  brepfirUbe 
any  general  rules  on  the  sifbject^  If  error  .at 
]*w  Intervenes,  a  iparty  maiy  take  .his  ex- 
ceptions and  prosecute  his  appei^l'  *Iflioiit 
motion  for  a  new  trial ;  btit,  if  Jie  nmkes  Ws 
notion,  and  relies  upon  that .  foe  redres? 
■gainst  an  improper  TertHet,^he  DMost 'Subject 
Iklmself  to  the  e<rnl table  power  of  the  ponrt. 
The  verdict. may  ^aye  ,g9n^  against.,  h'iro.  In 
some  degree,  ;0r  wtpilyi  1^  hjs  pwn  neglect 
or  default,  or.  .even  ,the*  rqiipg^  of  law  be 
chargeable  to  his  .own  laches  <  or  want  of 
dlllgenoe.  la  such.-  cases  it  may  be  lAroper 
to  ^aht  him  anew  'trial,  yet  only  upon  equl- 
iable  terms,  We  cannot  .Interfere  with  this 
-esierolse  of  dtocretion-  unless  upon.i  a.  clear 
Showing  that  ft  hts  bfen  enMi^ed,  <0r  that 
the  terms  were  grossly  nnre^s^uAbie,"  This 
holding  was  spgclJ3ca|ly  approved  and  affirm- 
ed In  Brooks  v.  San  Francisco  *■•  N.  P.  Ry, 
Co.,  110  Cal.  178,  421"ae.  670,'  In  the  latter 
case  the  court  said:  '^n  the  present  case 
the  niotlon  for  a  new  trial  was'  based,  among 
bthers,  upon  the  ground  of  the  'Insufficiency 
-of  the  evWencQ  to  justlliy  the,  yerdlct'  This 
Is  a  ground  appealing  peculiarly- to  tbe'dls- 


fcretlOn'  6i  the  trial  court,"  and,  "wherever" 
thei  conditions  axe  suf^h  that  flie  «ourt  below 
to'  autihorlzed  -  In  Its  discretion  to  Impose 
terms  as  a  condition  to  gtantinig"ft  new  trial, 
this  court  Will  Interfere  orily  In  those  case^ 
where  it  manifestly  appeajs  that  there  has 
been  an  abose  of  such  discretion."  The  court 
then  proceeds  to  cite  a  number  of  California 
cases  in  which  it  says  conditions  of  some 
kind  UaTe<been  inq;>osed  on  granting  a<new 
tflal.- 

Wltbout  going  into  a  fuMer  considera- 
tion of  the  authorities,  we  are  sfitls&ed  to 
follovy  ,the  n^le  announced  by,  the  California 
court  on  this  subject,  and  to  hold  that  It,  is 
within  the- sound  discretion  of  the  trial  court 
as  to  Whether  or  not  he  will  require  the  los- 
ing pari^  to  pay  a  part  o^  all  of  the  costs 
en  slanting  anew  trial.  We  are  also  of  the 
opinion  that  a  case  of  tfate  Wind  falls  With- 
in the  prol^IMon  of  section  1904  of  our  Re- 
vised Codes.  An  ^kamlnatlon  of  the  statutes 
will  disclose  that  by  the  provision  of  sectlail 
i90H,  Bm(.  XlDdes,  costs  are  allowed  to  the 
plaintiff  as  a  matter  ^f  -coarse  in  all  caves 
there  enumerated,  lind  that  by  the  provision 
of  section  4003,  Rev.,  Codes,  costs  are  allowed 
to  the  defendant  as  a  matter  of  course  in 
^U  cftMS  enumerated  by  section  4801,  where- 
in the  defendant  obtains  a  Judgment  l%eA 
fedUnwtt  .eectlmi  4904,  which  'provides  that: 
"In  other  Mtions  than  -tlikMe  mentioned 'In 
section  4901  costs  may  be  allowed  or'  not, 
andiM. allowed,  may  be  apportioned. I^tween 
'ttie  pavtle^,  on  the  same  or  adverse  side^ 
in  the  discretion  Of  the'conrt."  Slnc^  the 
granting  of  a  motjloix  for  a  n^w  t^fial  does 
pot  fall.«^thl9  |tbe  .purview  >of  el.tber  section 
4901  oe  40<9«  we  are-  Inclined  to.  tiie  twlleC 
tb^t.lt  4p«s  tfii^  wl^ln.fhe  pnrview-.at  fe^; 
ttoo. .4904.. and  that  the  .allowanee.oC  costs 
In  Mich  cases  is  .within^  the  discretion  of  the 
^al.coui^  ,'•''.,■''.■  .',".-■.  ' 
,.,  lite  ^aer  gj^^intiitti  O  -new  trial  la  affirm- 
ed, with  cost*  of  this  appeal-in  'favor  of  ret- 
Sfxnldeht  '  'I 

'..  .,9yua«AN»4).  a,  ai«d  STSWABT,  J4  :e9n- 

cur.  ■..-.-.  .1   .•■.'.  i  . 


..i-'iK- 


'  (♦ . .  5>  ••;:' 


<1T  Idaiio,  63) 
ilcCT.ATN  r.  LRWISTON  INTERSTATE     . 
..  FAIE.  4  BACiKG  ASS'N,,  Limited, 
■■     et  al.    .,...'  ■ 

'  <Sapmn«>  Court  of  Idaho.    Oct  28,  1900.) 

1.  APPKAI.    and    fiSROB    '({    4f4;)— f^OTICB    07 
'APPtAt/^i^AimS- TO  BE  SBBVtD.  •> 

In  ao  action  to  recover  dtimages  for'tbrt 
bwoebt  '«gain«t  several  tl*f«n(1fint!>,  -wbete  at 
the  doae  <«(  the  eVidenee  for  plaintiff  a  tnotlon 
lor  a'Mtflsuit  Is  •ostained-'es  to  one  of  the  d4- 
fendantif,'  and  the  cau^  'thereafter  proceeds 
against'  the-'brher  defendnnts,  and  a  verdict  ren- 
det«4  'a$!ain«e  such  defendants,  ^and  the  Judg- 
ment of  the  court  is  writtea  upon  two  separate 
pieces  "of  paper  in  favor  of  the  defendant  npoa 
the  raotioti  lOr  a  nonsuit  and  in  favor  of  the 
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^•inttff  acalnat  tlM  d^cB&mta,  acaiiut  vkon 
the  verdict  is '  rendered,  and  (nch  i>&pers  are 
filed  in  court  at  different  dates  and  entered  in 
tb*  Judgment  docket  at  different  dates,  and  tlie 
defendants,  against  wliom  tlie  Judgment  is  ren- 
dered, appieal  from  tlie  judgment,  or  that  part 
of  the  judgment  rendered  against  them,  and  do 
not  appeal  from  the  judgment  r»iderea  on  the 
motion  for  nonsuit,  the  defendant  in  whose 
favor  the  judgment  of  nonsuit  is  entered  is  not 
an  adverse  party  as  to  that  portion  of  the  judg- 
ment from  which  the  appeal  is  taken,  and  could 
in  no  way  be  prejudicially  affected  by  a  reversal 
of  such  part  of  the  judgment,  and  need  not  be 
served  with  the  notice  of  appeal. 

[Ud.  Note.— For  other  cases,  see  Appeal  and  Br- 
Tor,  Cent  Dig.  ||  2187,  21S8;  Dec.  Dig.  I  414.*] 

2.  TOETS  (I  28*)  —  AcnORB  —  COMFLAIKT  — 

Place  of  Injubt. 

In  an  action  to  reoov«r  damages  for  a  tort, 
the  complaint  should  allege  the  place  wUere  the 
injury  occurred,  in  order  to  give  the  defend- 
ant an  opportunity  to  set  up  all  defenses  which 
might  arise  by  reason  of  the  law  «(  the  ^ao* 
where  the  injury  occurs. 

[Ed.  Note.^For  other  cases,  see  Torts,  Gent. 
Dig.  {  33 ;  Dea  Dig.  |  26.*] 

8.  Pi:.BAI>INO  (I  418*)  —  DXFSCTS— CCBX  BT 
'    SCBSEQinERT   PLEADINO. 

Where,  however,  the  complaint  fails  to  al- 
lege tlie  .place  where '  the>  injury  oocnrs,  in  or- 
der for  toe ,  defendant  to  avail  nimaelf  of  such 
defect  in  the  complaint,  he  must  rest  upon  the 
court's  ruling  upon  the  demurrer  and  refrain 
from  pleading  such  facts  as  a  defense. 

[Eld.    Note.— For  other   cases,   see   Pleading, 
Cenb  Dig.  {f  1403-1405;   Dec.  Dig.  S  41&*] 

4.  Afpeai,  Aifp   Bbbob  (I  1040*)— HAluOiEes 
ElBBOB— Rulings  on  PleadingSi 

If,  however,  after  a  demurrer  to  the  com- 
plaint, )>ecause  the  complaint  does  not  allege 
the  place  of  injury,  is  overruled,  the  defendant 
piieada  «•  a  defense  facts  arising  1^  leaaon  «( 
the  law  of  the  place  where  the  accident  oocnr- 
red,  then  he  is  in  no  way  prejudiced  by  the  rul- 
ing of  the  court  upon  the  demurrer. 

[Ed.  Notew— For  other  cases,  see  Appeal  and 
Bttor,  Gent  Dig.  f  4098;   Dea  Dig.  f  104a*] 

5.  PAETISB  (I  27*)— DETERDAinm— MlWOINDBE. 

In  an  action  for  tort,  a  complaint,  alleging 
that  the  defendants  wrongfnlly,  recklessly,  care- 
lessly, negligently,  wantonly,  and  with  ntter 
disregard  of  the  safety  of  the  various  riders  en- 
gaged in  a  speed  contest,  iwrmltted  a  dog  to 
trespass  upOn,  run  upon,  over,  and  abont  snA 
track,  alleges  the  liability  of  the  defendants  m 
joint  tort-feasors,  and  the  complaint  is  not  sub- 
ject to  a  demurrer  for  misjoinder  of  defendants. 
[Ed.  Nota— For  other  cases,  see  Parties,  Otnt. 
Dig.  i  35;   Dec.  Dig.  f  27.*] 

6.  PABTin  (f  27*)  — DKFEirDARTS  — HlWOIH- 
DER. 

In  an  action  for  trespass  against  the  rights 

.  of  the  plaintiff,  where  the  allegations  show  that 

the  defendants  acted  in  concert  or  by  unity  of 

action  in  permitting  such   wrong,   mere  is  no 

misjoinder  of  parties  defendant. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent, 
pfg.  I  85;   Dec.  Dig.  |  27.*] 

i.  Ariuai^  (i  70*)— IRJUUEB  Dom  bt— Iaa- 

BILITT  or  OWKEB. 

If  domestic  animals,  such  as  oxen,  horses, 
dogs,  etc.,  injure  any  on«  in  person  «r  propwty 
while  rightfully  in  the  place  where  sucn  injury 
is  done,  the  owner  is  not  liable  for  such  injury 
unless  he  knew  that  such  animal  was  accustom- 
-;d  to  do  such  mischief,  and,  in  suits  to  recover 
damages  for  such  iajuiy,  knowledge  must  be  al- 
leged and  proved,  for,  unless  the  owner  knew 
that  such  animal  was  vicious  or  possessed  sudi 


tralta.  he  Is  not  Uahle.     U,  tiowerer,  bo  1m4 

such  knowledge,  he  Is  liable. 

[Ed.    Note. — For    other    cases,    see    AnimalsL 
Cent  Dig.  H  228-236;    Dec  Dig.  f  70.*] 

8.  Anikau  (I  70*)  —  iNJmiES  BT  Wbil* 
Tbbspaebino— LiABiUTr  OF  Owner. 

If  domeatie  nnimaU  injure  any  person  or 
property  while  wrongfully  in  the  place  where 
the  injury  Is  done,  the  owner  is  liable,  although 
he  had  no  notice  that  such  animal  was  accustom- 
ed to  do  such  wrong  or  mischief.  In  such  case 
the  ground  of  action  is  that  the  animal  was 
wrongfully  in  the  place  where  the  injury  was 
done,  and  it  is  not  necessary  to  allege  or  prove 
any  knowledge  On  the  part  of  the  owner  that 
such  animal  had  previously  been  vicious. 

[Ed.    Note.— For   other   cases,    see   Animalsb 
Cent.  Dig.  H  228-236;  Dec  Dig.  f  70.* J 

9.  Arimaia.  (I  68*)— Ibjukt  bt  Whii^  Tbcb- 

f  ASSIRO— LlABtLITT  OF  OWNEB. 

Where  a  dog  invades  and  trespasses  upon 
the  legal  rights  ot  a  person  and  injures  person 
or  property,  and  such  invasion  and  trespass  is 
the  result  of  the  negligence  of  the  owner,  the 
owner  of  snch  dog  is  liable  for  the  damages 
done. 

[Bid.    Note.— For   other   cases,    see    *nim«i^ 
Gent.  Dig.  H  225,  226;  Dec.  Dig.  f  6&*] 

10.  Neolioerob  (I  76*)— Deferseb— ElROAO- 
IRQ  IN  UNiiAwroL  Act. 

The  fact  that  the  plaintiff  was  riding  in  • 
race  uppp  wtiich  money  liad  been  wajreredl  even 
tf  bi  violation-  of  law,  would  not  justify  the 
defendants  in  injuring  him  when-  snch  injury 
was  not  the  result  of  an  effort  to  suppress  such 
wrong  or  enforce  the  law;  neither  would  it  deny 
him  Ae  right  to  recover  damages  sustained  I9 
him.  In  a  race,  carased  by  the  negligent  acts  m 
the  defendants  in  interfering  with  such  race. 

[Ed.  Note.— For  other  casm,  see  Nesligenos^ 
Cent  Dig.  U  104-107;  Dee.  Dig.  |  7^*1 

11.  Evidbrcb  (I  471*)  — Opinions  — CoNCLa* 

BIOR    or  WiTREBB. 

In  an  action  for  damages  for  personal  in- 
jury, it  is  competent  to  ask  the  plaintiff  to 
tell  the  jury  how  he  suffered  and  the  extent  of 
the  suffering. 

[Ed.   Note.— For  other  case&   see   EMdence, 
Cent.  Dig.  |  2187;    Dec  Dig.  |  471.*] 

12.  Damaobb  (I  173*)— Pebbonal  Injubix»> 

IMPAIBKEITT  OF  EIaBNIRO   CAPAOITr. 

In  an  action  to  reeever  damans  for  peisoa- 
nl.  injuries,  it  is  competent  to  soow  the  earn- 
ing capacity  of  the  party  injured,  the  nature  and 
extent  of  his  business,  and  his  inability  to 
pursue  adch  business  in  his  accustomed  way,  as 
aid  and  guide  to  the  jury  in  exercising  their 
judgment  in  determining  the  amount  ol  damr 
ages  to  be  awarded. 

[Ed.    Note.— For  other  chses,   see   Damages, 
Cent.  Dig.  U  ^0-492;    Dec  Dig.  f  173.*] 

18.  DAMAOEB  a  ITS*)— ADMISBIBtLITT  OF  X^n• 
DENOB— IlfPAIBED  EABRINO  CapACITT. 

A  minor  cannot  recover  compensation  for 
Impaired  capacity  to  pnisn*  the  ordinary  voca- 
tions of  life  prior  to  his  majority,  unless  it  be 
alleged  and  proven  that  he  has  been  given  his 
liberty;  and  that  bis  parents  do  not  claim  the 
right  to  recMve  such  coaijaensation ;  but  evi- 
dence may  be  offered  shomng  his  eaminf  ea." 
pacity  to  aid  and  guide  the  juiy  in  determining 
the  amount  of  damages  to  be  awarded  after  ho 
reaches  Us  majorit;. 

[Ed.    Note.— For .  other   eases,   see   Damage^ 
Cent.  Dig.l|  490-492;    Dec  Dig.  |  173.*] 

14.  WrniESBES  (|  240^— Appeal  ard  Ebbos 
(I  971*)— LiEADiRa  QuEsnoRB— DiscBEnoit 
OF  Court. 

Leading  questions  are  within  the  legal  dls-- 

oretioa  of  the  trial  judge,  and,  where  such  dia- 
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cretlon  Is  not  abu8«N3,  tbis  court  vUl  not  t»- 
rerse  a  case  beoause  the  court  allowed  leading 
questions. 

[Eo.  Note.— For  other  cBses,  see  Witnesses, 
Cent.' Dig.  i  795;  Dec  Di«.  f  240;*  Appeal  and 
Error,  Cent.  Dig.  $  8855 ;   Dec.  Dig.  {  9T1.*] 

15.  AKIMALS     (I     68*)— IHJUBIES     BT— NeQU- 
OENCE. 

Persons  who  are  keepers,  harborefs,  or  cus- 
todians of  dogs  are  required  to  exercise  proper 
judgment  aa  to  the  place  where  the  dog  is  taken 
»nd  the  position  in  which  the  dog  may  Be  placed, 
and  are  responsible  for  the  acts  of  aaen  dof ; 
and  when  dogs  are  taken  to  a  plaje  not  suit- 
able or  proper,  or  placed  or  suffered  to  be  placed 
in  a  position  where  they  become  a  dangerous 
Bgency.  and  an  injury  results  therefrom,  a  jury 
is  warranted  in  concluding  that  the  owner, 
harborer,  or  person  in  control  of  such  dog  is 
.guilty  of  negligence. 

[Kd.  Note.— For  other  casrs,  see  Animals, 
Crnt.  Dig.  §§  225,  226 ,   Dec.  Dig.  |  6&»] 

36.  Animals  (|  e8»)  —  Injcbim  Bt  — Negli- 

OENCE. 

Where  a  person  takes  a  dog  to  a  race  track, 
or  is  in  control  of  such  dog  at  and  near  the 
tract  and  suffers  or  permits  such  dog  to  go 
upon  the  race  track  and  interfere  with  the 
riders  in  such  race,  and  an  injury  results  there- 
from to  a  rider,  the  owner  or  person  in  control 
tl  such  dog  is  guilty  of  negligence  and  is  liable 
for  the  damages  thereby  sustained. 

(Ed.  Note. — For  other  cases,  see  Animals, 
Cent.  Dig.  «  225,  226;   Dee.  Dig.  8  68.*] 

17.    IWSTBOCTIONS    COVKRKD. 

Instructions  t^ven  by  the  court  examined, 
."nd  found  to  correctly  state  the  law  as  laid 
'down  in  this  opinion,  arid  to  cover  the  guestions 
requested  by  the  defendants,  in  so  far  aa  such 
requests  were  the  law  goTeming  the  case. 

:   (Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nea  Perce 
County;  E.  C.  Steele.  Judge. 

Action  by  Benjamin  F.  McClaln,  Jr.,  by 
Benjamin  F.  McOlaIn,  Sr.,  guardian  ad  litem, 
against  the  Lewlstop  Interstate  Fair  &  Rac- 
ing Association,  Limited,  andaootber.  Judg- 
ment  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

George  W.  rrannafalU  and  Fred  B.  Butler, 
for  appellants,  I.,  N.  Smith,  S,  U  Horn,  and 
Clay  MclVamee,  toe  respondent 

8TBWABT.  J.  This  is  an  action  to  Eeoover 
damages  for  an  Injury  sustained  hr  the  plain- 
tiff, alleged  to  have  occurred  while  plaintiff 
was  riding  a  race  horse  in  a  race,  at  the  Lew- 
iBton  Interstate  Fair  &  Baclng  Aaeociatlon. 
by  the  horse  coming  In  contact  with  a  lai«e 
greyhound,  alleged  to  belong  to  John  P.  Voll- 
mer  and  Genevieve  VoUmet,  and  which  was 
nnder  tbe  care  ajud  custody  of  the  defendant; 
Norman  Vollmer.  .  The  cause  was.  tried  to  a 
Jury,  and  at  tbe  close  of  the  plaintiff's  case, 
on  motlooi,  the  action  was  nonsuited  as  to  .the 
4efendant  John  P.  Vollmer,  and  a  verdict  re- 
turned against  the  defendants  Norman  Voll- 
mer and  the  Lewlstou  Interstate  Fair  &  lUtc- 
ing  Association,  Ltd.,  in  the  sum  of  $7,600,  or 
$3,750  each.  Vbis  appeal,  is  from  tbe  Judg- 
ment and  from  tbe  ordi^r  ovjei^Euilng  a  motion 
for  a  new  trliat  ... 


The  notice  of  appeal  was  not  served  iipon 
the  defendant  John  P.  Vollmer.  Neither  was 
be  Joined  in  tbe  appeal  either  as  appellant  or 
as  respondent  Tbe  record  shows  that,  at 
the  close  of  the  evidence  upon  behalf  of  the 
plaintiff,  the  defendant  John  P.  Vollmer  made 
a  motion  for  a  nonsuit  as  to  himself,  wbicU 
motion  the  court  sustained,  and  the  cause 
tb^n  proceeded  against  the  other  defendants, 
and  was  submitted  to  tbe  Jury  and  a  verdict 
returned  In  favor  of  tbe  plaintiff  against  tbe 
defendants  the  Lewlston  Interstate  Fair  & 
Baclng  Association,  Ltd.,  and  Norman  Voll- 
mer. This  verdict  was  filed  in  court  on  Feb^ 
ruary  18, 1909.  On  tbe  same  dily  a  Judgment 
was  rendered  upon  said  verdict  and  in  ac- 
cordance therewith  Jointly  against  the  de- 
fendants for  $7,500  and  entered  of  record. 
In  this  Judgment  no  mention  whatever  was 
made  as  to  tbe  defendant  John  P.  Vollmer. 
Subsequently,  on  February  23d,  a  Judgment 
ivas  filed  in  favor  of  John  P.  Vollmer  for 
costs  on  bis  motion  for  nonsuit  The  defend- 
ants tbe  Lewlston  Interstate  Fair  &  Racln< 
Association,  Ltd.,  and  Norman  Vollmer,  ap- 
peal from  the  Judgment  or  that  part  of  tbe 
Judgment  entered  on  February  IStb.  No  ap- 
peal was  taken  by  either  the  plaintiff  or  the 
present  appellants  from  the  Judgment  of  non- 
suit entered  in  favor  of  tbe  defendant  John 
P.  VoUmer  on  February  23d.  Upon  this  rec- 
ord tbe  ret^ondent  moves  to  dismiss  tbe  ap^ 
peal  for  the  reason  that  tbe  notice  of  appeal 
was  not  served  upon  John  P.  Vollmer.  The 
ponte^tion  made  by  resiwndent  is  that  whUe 
tbe  Judgment  was  wrlt|beo  on  two.  separate 
pieces  of  paper  and  entered,  in  part  at  differ- 
ent times,  yet  that  both  papers,  constituted 
but  one  Judgment,  and  that  in  order  to  per- 
fect an  appeal  it  was  necessary  to  serve  tbe 
same  upon  John  P.  Vollmer;  be  being  an  adr 
verse  party.  Septjori  ,4808,  Rev.  Codes,  clear- 
ly icBCOgnUes  the  right  to  appeal  from  a  spe- 
cific part  of  a  Judgment  without  appealini^ 
from  the  entire  Judgment,  and,  eyen  If  it  be 
conceded  that  the  two  papers  referred  to  con- 
stitute but  one  Judgment  still,  the  appellantfl 
would. haye  a  right  to  appeal  from  any  spe- 
ciflj  part  of  such  Judgment  The  judgment 
(tendered  upon  the  motion  for  nonsuit  by  J. 
P.  Vollmer,  terminated  said  cause  as  to  such 
defendant  snd  thereafter  remained  for  dlspo- 
Bitlou  the  Issujes  made  between  the  plaintiff 
and  tbe  other  defendants,  Tbe  appeal  being 
taken  from  that  part  of  tbe  Judgment  against 
the  other  defendants,  even  though  reversed, 
would  not  affect  the  Judgment  rendered  In  fa- 
vor of  John  P.  Vollmer  on  bl£  motion,  for  a 
nonsuit,  for  the  reason  that  as  to  such  Judg; 
pient,  or  part  of  tbe  Judgment,  no  appeal  was 
taken  either  by  the  appellants  or  the  re- 
spondent against  whom  such  Judgment  was 
entered.  John  ,P.  Vollmer  was  not  an  ad- 
verse party  as  to  that  portion  of  the  judgment 
from  which  the  appeal  was  taken  and  coul^ 
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In  np.way  be  prejucllclally  affected  by  a  re- 
versal of  sucb  part  of  tbe  Judgment.  For  this 
reason  it  was  not  necessary  to  serve  l^im 
with  the  notice  of  appeal. 

The  complaint  is  lengthy  and  alleges  tbe 
facts  with  great  detail.  In  substance,  it  char- 
ges: That  the  Lewistou  Interstate  Fair  & 
Racing  Association  was  and  Is  a  corporation 
engaged  in  the  promotion  of  agricultural  and 
live  stock  exhibits  and  qpeed  contests,  and 
the  offering  of  prizes  to  the  winners  in  such 
contests,  and  conducting  speed  contests  upon 
a  fair  ground  under  Its  management  and  con- 
trol. That  from  the  7th  to  the  12th  day  or 
October,  1907,  while  such  association  was  en- 
gaged in  holding  Its  annual  fair,  the  plaintiff, 
Benjn«iin  F.  McClaln,  Jr.,  was,  at  the  request 
of  such  association  Invited  and  engaged  In 
the  occupation  of  riding  horses  in  speed  con- 
tests gired  under  the  auspices  of  said'  as6ocf- 
iitlon  upon  Its  fair  ground  and  r'ace  track. 
That  the  defendants  John  P.  Vollmer  and 
Norman  Vollmer  were  at  such  time,  and  long 
prior  thereto,  the  ownera,  'harborers,  keepers, 
and  masters  of  a  certain  dog  of  the  species, 
claJBS,  or  kind  known  as  a  "running  dog"  or 
"dog  of  the  chase,"'  of  the  class  or  kind  called 
a  "greyhound."  That  the  exact  relation  of 
said  defendants  and  the  members  of  the  TV>1I- 
mer  family,  between  themselves,  to  or  con- 
cerning said  dog,  was  unknown  to  the  plain- 
tiff. That  the  do^  was  kept,  harbored,  owiied, 
and  maintained  by  John  P.  Vollmer  at  hts 
family  residence  in  LewiMon,  Idaho.  That 
Ills  family  constituted  one  fftnllly  residing  tit 
such  place,  "that  Norman  Vollmer  *r-a9  a 
inember  of  said- family  and  resided  with  Zctoa 
P.  Vollmer.  That  Mid  dog  was  by  the  mem- 
bers of  iteid  family  permitted  to  and  accbft- 
tomed  to  accompany  any  of  the  members  of 
the  family  to  various  and  sundry  places, 
That  It  was  the  natural  propensity,  trait,  and 
tendency  of  all  dogs  of  the  class  or  kind 
known  as  the  "greyhound,"  of  the  class  to 
wnlch  the  dog  belongs,  and  was  the  trait' of 
such  dog,  to'  chase  after,  run  after,  bark  at, 
harass,  annoy,  vex;  tantalize,  frighten,  and 
interfere  with  running  animals,  and  especial- 
ly running  horses.  That  the  members  of  saM 
family  had  knowledge  of  the  trait  and  tend- 
ency of  such 'dogs,  and  the  partlcadair  dog  Ih 
(luestlon.  That  oh  the  10th  day  of  October, 
1907,  the  plaintiff  was  lawfully  upon  the-  fair 
grounds  and  race  track  and  was  etagaged  in 
the  lawful  business  of  riding  horses  in-  race 
contests  and  exhibiting  the  speed  of  horses 
in  speed  contests,  and  at  such  time  had  an 
earning  capacity  of,  and  was  earning  in  his 
said  occupation,  the  sum  of  $1,000  per  montlL 
That  on  said  day  said  dog  was  by  Its  owners, 
harborers,  keepers,  and  masters  permitted  to 
accompany  members  of  the  family  of  John  P. 
Vollmer  to,  and  to  be  taken  to  and  upon,  tbe 
fair  grounds  controlled  and  operated  by  the 
Fair  Association.  That  the  persons  who  ac- 
companied said  dog  were  the  immediate 
family  and  children  of  said  John  P.  Vollmer  ; 
that  la.  Norma  and  Nurmau  VoUmer.    That 
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at  the  time  such  dng  was  taken  upon  tbe 
grounds  of.  the  Fair  Assucltitiou  by  the  chil- 
dren ''f  said  John  P.  Vollmer  they  were  in- 
formed  by  the  track  and  ground  policemen  of 
the  Fair  Association  and' the  gatekeeper,  at 
the  time  of  entering  the  grounds,  that  it  was 
not  permissible  to  allow  loose  dogs  to  be  tak- 
en i«  and  up<«.  the  permises,  and  were  cau- 
tioned of  the  danger  thereof.  That,  notwl"'- 
stauding  such  notice,  the  Fair  Assoclat.^-i 
and  the  members  of  the  family  of  said  John  P. 
VoHmer  permitted  said  dog  to  be  taken  upon 
such  grounds  and  to  run  loose  and  unre- 
strained over  and  across  the  race  track,  there- 
by creating  great  danger  to  horses  entered  In 
speed  contests  and.  the  riders  of  sucb  horses, 
and  that  said  Fair  Association  and  the  mem- 
bers of  the  Vollmer  family  knew  of  such  dan- 
ger. That  it  is  the  rule  and  custom  of  fair 
associations  exhibiting  speed  contests,  and 
Was  the  nile  ot  such  association,  to  exclude 
Trom  ■  the  fait  grounds,  and  especial'  •  the 
race  track,  all  loose  animals  and  all  i.^ijual8 
except  those  engaged  In  the  race,  aad  that 
the  defendants  kqew  of  this  rule  or  custom. 
That  on  said  day,  while  the  plaintiff  was  law- 
folly  engaged  in  riding  in  speed  contests  upon 
the  track,  the  defendants  wrongfully,  reck- 
lessly, carelessly,  negligently,  wantonly,  and 
with  utter  dlsregatvl  of  the  safety  of  the  vari- 
ous riders  of'  horses  engaged  In  such  speed 
contests,  and  more  particularly  of  the  rights 
and  safety '-of  the  plaintiff,  permitted  said 
dog  to  trespass  upon  and  nui  upon^  over,  and 
aboq^  the.  home  stretch  of  the  race  track,  aad 
while  plaintiff  Was  riding  in  such  races  and 
was  upon  the  home  stretch  of  said  track  the 
said  dog  was  by  said  defendants,  and  each  of 
them,  wrongfully,  recklessly,  wantonly,  and 
carelessly  permitted  to  run  loose  and  unre- 
strained, and"  to  molest,  Interfere  with,  and 
run  against  the  horse 'land  come  In  contact 
with  the  horse  ridden  by  the  plaintiff  with 
great  force  and  violence,  causing  said  horse 
to  stumble  and  fall,  by  which  the  plaintiff 
was  precipitated  with  great  force  and  vio- 
lence upon  the  track  and  rendered  uncon- 
BCioaa,'  ahd  Immediately  thereafter  another 
horse  In' the  same  race  which  was  closely  pur- 
suing the  horse  ridden  by  the  plaintiff  was 
caused  to  run  against  and  strike  the  horse 
ridden  by  'plaintiff,  and  such  horse  was  vio- 
lently thrown  upon  the  body  of  the  plaintiff 
aik  he  lay  upon  the  track.  That  at  the  time 
of  such  accident  the  plaintiff  was  exercis- 
ing due  care  and  cantiou,  and  that  there  was 
nothing  to  Indicate  to  him  that  any  mishap 
would  happen.  That '  the  Injuries  received 
were  without  contributory  negligence  on  his 
part,  and  were  not  due  to  any  vicious  habits 
of  the  horse  on  which  he  was  riding,  but 
were  caused  solely  by  the  negligence  of  the 
defendants.  That  by  reason  of  such  accident 
the  plaintiff  was  greatly'  injured  and  brnlsed, 
his  right  leg  broken,  the  rig^t  hip  bruised  and 
wrenched,  his  back  damaged,  and  as  a  result 
suffered  great  pain  and  anguish.  That  prior 
to  such  injury,  and  at  the  time  thereof,  he 
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was  in  good  health,  and  had  the  free'afiS  per' 
feet  use  of  all  his  facnlties  and  members  of 
tats  body  and  had  exceptional  BIeOI  -and  abin- 
tj  as  a  rider  in  speed  contests,  and  'had  es- 
tabllahed  for  blmseOf  a  buslnesa  In  wbmlng 
premlams  offered  for  speed  contests,  and 
had  established  a  ..epotatlon  and  fixed  a  TalTie 
en  his  serrlces  for  the  radng  season  of  1907 
of  the  reasonable  value  of  $12,<W0.  That  by 
reason  of  such  Injuries  .<!  has  been  depriv«d 
of  his  occupation  for  tbe  seasons  of  1807  and 
1908  and  has  been  permanently  disabled  and 
disqnallfled  from  -  pursuing  such  buMneas, 
for  whleh  he  demanded  Judgment 

To  Oils  complaint  Uie  appellantii  Nerman 
Vollmer  and  John  P.  YoUmer  filed  ai  motion 
to  strike,  and  the  overruling  «f .  tills  motlOB 
Is  assigned  In  tltls  court  as  error.  The  mo- 
tion was  first  directed  agalukt  paragraph  2 
ot  tbe  complaint.  In'  tUls  paitograph'  the 
plaintifr  alleged  the  "dates  betweeo'  TTblch 
the  Fair  Association  -was  holding  its  fair 
In  the  year  1907,  and  that  during  such  fair 
the  plaintiff  was  requested  ai^  Invited  to 
ride  horses  In  speed  contests  given  imder 
the  aaaplces  of  said  association.  The  ap- 
pellant contends  that  this  allegatloAopras  re- 
dundant surplusage.  Irrelevant,  ai^d  imma- 
terial. This  objection  la  not  wellvtaken. 
This  allegation  properly  aSeged  the  faet 
that  the  Fair  Association  was  holding  a 
fair  In  accordance  with  the  purpose  and  ob- 
jects of  its  organization,  and  that  the  plaln- 
tiflt  was  there  rightfully  by  the  Pair  Asso- 
ciation's Invitation  and  engaged  In  a  law- 
ful occupation  at  its  solicltaticin  .  and  re-i 
4ucst 

The  motion  'was  also  directed  ta  para- 
graph 3  and  a  specUic  part  thereof.  These 
allegations  denlt  with  the-  relationship  of 
the  family  of  John  P.  Vodlmor  to  the  dog. 
wlildi  It  is  alleged  caused  the  injury,  and 
the  habits  and  dlniioaitlaii  of  dogs  of  the 
class,  and  the  particular  dog  under 'Consider- 
ation. These  allegations  were  proper,  as  it 
was  necessary  to  allege  and  show  the  re- 
lationship of  the  parties  to  the  dog;  and 
while,  if  the  injury  occurred  wfaile  the  dog 
yraa  a  trespasser,  it  might  havei  been  im- 
material as  to  the  habits  and  traits  of  diegs 
of  that  class,  and  the  dog  ta  particular,  yet 
all  these  facts  bad  a  tendency  to  show  the 
negligence  of  the  defendants  in  i>ermitting 
said  dog  to  go  upon  the  fahr  ground  and 
race  track. 

The  motion  was  also  directed  to  paztf- 
graphs  5,  6,  7,  and  8  of  the  complaint  These 
allegatlMiB  relate  to  the  relationship  of  tbe 
defendants  ta  the. dog  in  controvetBy,  their 
taking  the  same  upm  the  traok.  their  b»i 
Ing  notified  by  the  track  luid  ground  p<^lce- 
men,  the  gateke^ter,  that  dogs  yrete  not  per- 
missible upon  the  premlsea,  and  being  cau- 
tioned of  the  danger,;  and  tke  .knowledge 
tiie  Fair  Association  had  of  the  fact  that 
tUa  dog  was  penulttbd  -to  be  taJBen-  updn  tbe 
fair '  giounda,  and  the  fact  that!  >  the '^efead- 
anta  permitted -aald.  dec  to  ruii  loose  aqd'On.-  , 


rebtratned  upon  such  grounds, 'and  that 'by 
so  doing  there  was  great  danger  from  such 
dog  coming  In  contact  with  or  'Interfering 
with  the  horses  engaged  in  the  speed  con- 
test, and  the  regulation  of  the  association 
as  to  not  permitting  dogs  to  be  taken  upon 
the  track.  These  facts  were  all  pertinent 
as  showing  tbe  acta  of  the  parties  with  ref- 
erence to  the  circumstances  under  which 
the  injury  occurred,  from  wirfch  the  lia- 
bility must-  be  determined,  and'  are  proper 
and  necessary  allegations  in  an  action  of 
this  kind. 

Tbe  motion  is  next  addressed  to  paragraph 
9.  This  paragraph  contains  the  allegations 
wltti  reference  to  the  Incidents  immediately 
attending  the  accident  and  a  description  of 
how  the  accident  occurred  by  the  dog  going 
upon  the  race  trhck  In  front  of  liie  racing 
horses  and  coming  la  contact  with  one  of 
the  animals,  which  fell  and  threw  the  plain- 
tiff, which  resulted  in  the  injury  complained 
of.  These  allegations  were  certainly  proper 
am  of  tbe  very  essence  of  the  plaintiff's 
right  to  recover  if  such  rlg*t  existed. 

The  motion  Is  also  addressed  to  para- 
graph 18.  This  paragraph  relates  to  the  al- 
legations of  good  bealib  and  phybleal  con- 
dition of  the  plaintiff  and  his  skill  and  abil- 
ity as  a  race-horse  rider,  and  the  Wages  be- 
was'  earning  as  such.  Iliese  allegatioi.S' 
were  proper,-  as  such  matters  were  p<roper- 
for  the  consideration  of  the  jury  in  deter- 
mlnlfig  tbe  amount  of  reeovery  to  be  award- 
ed to  plaintiff,  if  any.  13  Gye.  pp.  47,  48. 
'.  The  motion  la  also  addressed  to  para- 
graphs 14  and  15.  Paragraph  14  contains 
the  allegation- of  the  value  of  the  services 
of  McCIain  lor  the  year  1908t  while  para- 
graph 15  contains  the  allegations  that  the 
Injuries  sustalaed  deprived  the  plaintiff  of 
his  occupation  and  permanently  disabled 
him.  These  were  alt  proper  matters  to  al' 
lege;  and  to  support  which  evidence  mtgbt 
be  offlered  In  order  to  determine  the  amount 
of  recO'vary,  if  any,  to  be  allowed  plaintiff. 
The  trial  court  committed  no  ^nror  in  sus- 
taining the  tnotlon  to  strike.  18  Oyc.  pp. 
47,  48,  141. 

A  demurrer  was  also  filed  to  the  com- 
plaint by  the  defendants  Vollmer  and  also 
the  Fair  Association,  which  demurrers  were 
overruled  by  the  trial  conrt  and  this  ruling 
la  also  assigned  as  error.  Tbe  two  specific 
grounds  of  demurrer,  Which  require  farther 
coBsideration  In  addition  to  what  baa  been 
said  with  reference  to  the  motion  to  strikev 
are:  That  the  complaint  la  insufilctent  be- 
canae  it  doea.  not  allege  n^iere  the  injviy. 
occurred,  whether  In  tiie  state -of  Idaho  or 
the  state  of  Washington;  also,  that  there 
la  a  misjotader  of  ftarties;  la  tbat  John  P. 
VoUmet  and  Norman  ToUmer  areimprc^er-i 
ly  Joined  aa  defenduita  with  tbe  Fair  Asso- 
ciation, in  that  no  concert  of  actWu  between, 
the  defeadanta  ia  shown  and  no  fa«ts,plead-T 
ed  to  show  the  dafendanta  liable  as  Joint 
t<*t^feaaora>  . 
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The  complaint  should  have  alleged  the 
place  where  the  Injury  occurred,  In  order  to 
give  the  defendants  an  opportunity  to  set 
up  any  defenses  which  might  arise  by  rea- 
son of  the  law  of  the  place  where  the  Injury 
occurred;  but  In  this  case  the  defendants 
have  cured  such  error  by  answering  the 
complaint  and  setting  up  the  place  where 
the  injury  occurred.  Had  the  defendants 
desired  to  avail  themselves  of  this  defect 
In  the  complaint,  they  should  have  rested 
upon  the  court's  ruling  upon  the  demurrer, 
or  not  have  pleaded  such  facts  as  a  defense. 
Having  answered,  and  thus  pleaded  such 
defenses  as  arose  by  reason  of  the  law  of 
the  place  where  the  accident  occurred,  ttiey 
have  not  in  any  way  been  prejudiced.  State 
T.  Thum,  6  Idaho,  323,  55  Pac.  858. 

As  to  the  misjoinder  of  defendants,  we 
think  the  facts  alleged  In  paragraph  9,  to 
which  reference  has  heretofore  been  made, 
charge  especially  that  the  defendants  wrong- 
fully, recklessly,  carelessly,  negligently,  wan- 
tonly, and  with  utter  disregard  of  the  safe- 
ty of  the  various  riders  engaged  in  such 
speed  contest,  permitted  said  dog  to  trespass 
upon  and  run  upon,  over,  and  about  the 
said  race  track,  etc.  This  paragraph  specific- 
ally alleges  the  liability  of  the  defendants 
as  Joint  tort-feasors.  The  wrong  complain- 
ed of  is  alleged  to  have  been  Joint.  The  de- 
fendants Jointly  are  charged  with  the  un- 
lawful, i^eckless,  careless,  and  negligent  per- 
mission of  the  dog  to  go  upon  the  track 
and  Interfere  with  the  plaintiff,  who  was 
rightfully  there.  The  trespass  particularly 
alleged  and  complained  of  is  not  that  of  a 
trespass  upon  the  close  or  the  real  prop- 
erty, but  a  trespass  against  the  rights  of 
the  plaintiff,  an  Interference  with  his  legal 
right,  and  the  allegations  show  that  the  de- 
fendants are  alleged  to  have  acted  in  covr 
cert  or  bj  unity  of  action  in  permitting  such 
wrtMigdoing.  There  was  no  misjoinder  ot 
parties  defendant.  Tompkins  v.  Clay-Street 
Hill  R.  Co.,  66  Cal.  163,  4  Pac.  1165;  Cooley 
on  Torts,  vol.  1,  pp.  238,  244. 

Under  the  general  ground  of  the  demur- 
rer many  questions  are  presented  by  coutt- 
sel  for  appellant,  some  of  which  deal  with 
the  merits  of  the  case,  and  in  discussing 
such  questions  we  shall  do  so  with  a  view 
of  applying  such  discussion  to  the  merits  of 
the  case  In  so  far  as  the  same  may  be  ap- 
plicable. It  is  argued  by  the  appellant  that 
the  con4>IaInt  fails  to  state  a  cause  of  ac- 
tion because  of  the  failure  to  allege  that 
tbe  dog  In  question  was  accustomed  to  do, 
OF  possessed  the  trait  of  doing,  the  particu- 
lar act,  or. similar  acts  to  those  alleged  in 
the  complaint,  and  that  the  defendants  had 
knowledge  that  such  dog  posaessed  such 
trait.  While  counsel  for  reapondent  con^ 
tends  that  the  dog  was  a  trespasser  as  to 
the  plaintiff's  rlghU  and  unlawfully  In  the 
place  where  the  accident  occnn-ed,  and  the 
injuty  being  the^  dli^ect  result  of  such  ■tree' 
imss,  it  is  of  no  consequence  whether  It  ba 


alleged  or  shown  that  the  appellants  bad 
previous  knowledge  of  the  traits  or  habits 
oif  such  dog  which  led  it  to  commit  tb^ 
wrong  complained  of. 

The  argument  of  counsel  for  appellant  Is 
based  upon  the  principle  of  taw  announced 
in  the  case  of  Ward  v.  Daazeizen,  111  IlL 
App.  163,  and  cases  In  Une  with  that  prin- 
ciple, as  follows:  "The  owner  of  domesti- 
cated animals  ia  not  liable  for  injuries  done 
by  them,  unless  he  Is  proved  to  have  had 
notice  of  the  inclination  of  the  particulRr 
animal  complained  of  to  commit  such  inju- 
ries; there  being  no  presumption  thai  ani- 
mals of  that  species  are  vicious  or  danger- 
ous." This  principle  of  law  may  be  conced- 
ed to  be  correct  as  applicable  to  the  facts 
of  that  particular  case;  but  it  will  readily 
be  observed  that  this  action  is  not  based 
upon  the  theory  that  the  plaintiff  was  In- 
jured by  a  vicious  or  dangerous  domestic 
animal  of  which  the  owner  had  knowledge, 
but  Is  based  solely  upon  the  theory  that  the 
animal  causing  the  injury  at  the  time  of 
the  accident  was  a  trespasser  as  to  the  legal 
rights  of  the  plaintiff.  The  error  of  oonnael 
for  appellant  has  arisen  by  reason  of  the 
failure  to  distinguish  between  that  class  of 
cases  wherein  it  Is  alleged  that  the  animal 
doing  the  injury  was  a  trespasser,  and  that 
class  of  cases  wherein  it  Is  alleged  that  the 
animal  doing  the  Injury  was  of  a  vicious 
or  dangerous  character. 

One  of  the  early  cases  In  this  country  con- 
sidering the  legal  principles  involved  In  the 
case  at  bar,  under  the  facts  as  alleged  in  the 
complaint,  is  that  of  Decker  v.  Gammon,  44 
Me.  322,  Gd  Am.  Dec.  99,  and  in  our  opinion 
states  the  rule  correctly,  as  follows;  "If  d«^ 
mestlc  animals,  such  as  oxen  and  horses,  in- 
jure any  one.  In  person  or  property,  If  they 
are  rightfully  tn  the  place  where  they  do 
the  mischief,  the  owner  of  such  anlnoals  Is 
not  liable  for  such  injury,  unless  he  knew 
that  they  were  accustomed  to  do  mischief; 
and,  in  suits  for  such  Injuries,  such  knowl- 
edge must  be.  alleged  and  proved,  foe,  on- 
less  the  owner  knew  that  the  beast  was  vi- 
cious, he'  Is  n6t  liable.  If  the  owner  liad 
such  knowledge,  he  Is  liable.  The  owner  of 
domestic  animals,  if  they  are  wrongfully  <n 
the  place  where  they  do  any  mischief,  is  lia- 
ble for  it,  though  he  had  no  notice  that  they 
had  been  accustomed  to  do  so  before.  In 
cases  of  this  kind  the  ground  of  the  action  Is 
that  the  animals  were  wrongfully  in  the 
place  where  the  Injury-  was  done,  and  it  ia 
not  necessary  to  allege  or  prove  any  knowl- 
edge', on  the  part  of  the  owner  that  they  had 
previously  been  vldous.^  This  case  clearly 
draws,  the  distinction  between  tlmt  class  of 
cases  cited  by  eoonael  for  appellant  and  that 
class  of  cases  coming  under  the  allegations 
of  the  complaint  in  this  case.  Where  it  Is 
alleged,  as  Ini  the  case  at  bar,  that  the  an- 
imal is  wrongfully  at  the  place  where  the 
nilschlef  Is  done,  the  owner  Is  liable  for  the 
,damt«a.  done,  If  anji,  «lthbn^  be  had  no  no-. 
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tlce  that  Bncb  animal  possessed  the  trait  or 
characteristic  of  doing;  the  particular  thing 
which  caused  the  Injury.  The  right  of  ac- 
tion arises  by  reason  of  the  fact  that  as 
against  the  plaintiff  the  animal  causing  the 
injury  Is  a  trespasser,  is  unlawfully  at  the 
place  where  the  Injury  occurs,  and  at  whldi 
place  the  plalntlfF  has  a  legal  right  to  be. 
So,  in  the  case  at  bar,  the  allegations  of  the 
complaint  are  to  the  effect  that  the  plaintiff 
was  InTlted  by  the  Fair  Association  to  en- 
gage In  riding  a  race  upon  the  grounds  con- 
trolled by  the  Fair  Association,  and  at  a 
time  when  the  Fair  Association  was  con- 
ducting its  fair,  thus  clearly  showing  the 
plaintiff  to  be  a  licensee  upon  the  race  track 
at  the  time  the  accident  occurred.  Then  fol- 
low the  allegations  that  the  defendants  un- 
lawfully, wrongfully,  negligently,  and  wan- 
tonly permitted  the  dog  in  controversy  to  go 
upon,  run  over  such  race  track,  and  come  in 
contact  with  the  bone  ridden  by  the  plaiu- 
tur,  which  occasioned  and  caused  the  injury 
for  which  damages  are  sought  Under  these 
facts,  it  was  not  necessary  to  allege  or  prove 
any  particular  trait  or  characteristic  of  the 
dog,  or  that  the  defendants  bad  knowledge 
that  such  dog,  or  the  class  of  dogs  to  which 
the  same  belonged,  possessed  any  peculiar 
trait  or  characteristic,  or  the  trait  or  char- 
acteristic which  led  It  to  the  place  and  to 
do  the  act  which  caused  the  injury.  Decker 
v.  Gammon,  44  Me.  322,  69  Am.  Dec.  9d: 
Chunot  T.  Larson,  43  Wis.  536,  28  Am.  Bep. 
667;  2  Cyc.  873;  1  Thompson  on  Neg.  888. 
These  authorities  seem  to  be  In  line  with  the 
reason  of  the  case. 

There  would  seem  to  be  no  reason  why  the 
owner  of  a  dog,  who  unlawfully  and  negli- 
gently permitted  trespass  upon  the  rights  of 
another  and  permitted  the  animal  to  go  upon 
the  premises  where  such  animal  had  no  right 
to  be,  and  to  invade  the  legal  rights  of  an- 
other, and,  while  such  trespasser,  commits 
an  injury  to  the  person  or  property  of  one 
whose  rights  have  been  invaded,  should  not 
be  liable  for  such  damages.  If  A.  should, 
without  right  or  authority,  turn  a  horse  into 
the  Held  of  B.,  and  Vhlle  there  such  animal 
should  kill  a  horse  belonging  to  B.,  A.  cer- 
tainly would  be  liable  for  such  damages.  If 
an  owner  of  a  dog  takes  such  animal  upon 
the  premises  of  another,  and  while  there 
such  animal  bites  a  child  or  overturns  a  ta- 
ble, and  thereby  injures  the  child  or  does 
any  other  injury  to  life  or  property,  while 
wrongfully  on  such  premises,  there  would 
seem  no  reason  why  the  owner  of  such  dog 
should  not  be  resiwnsible  for  the  damages 
done.  We  think  it  would  readily  be  admit- 
ted that  If,  instead  of  a  dog,  the  animal  had 
been  a  horse  or  cow,  there  could  have  been 
no  question  about  the  owner's  liability  for 
an  injury  occasioned  under  the  facts  alleged 
In  the  comt>lalnt,  and  the  mere  fact  that  the 
animal  was  a  dog  does  not  relieve  the  owner 
of  the  damages  'sustained.  It  is  tnie  the 
early  courts,  dfrnllng  with  the  fiuPBtfoii  of 
ttespusB  of  a  dog,  held  that  a  different. rolr' 


applies  to  that  of  other  domestic  anlmnls, 
and  that  the  owner  of  a  dog,  independent  of 
statute,  was  not  generally  liable  for  an  In- 
■  Jury  committed  by  it  when  trespassing,  un- 
less he  had  previous  knowledge  of  its  vicious 
propensities.  2  Am.  &  E^ng.  Ency.  of  Law, 
368.  But  we  are  unable  to  discover  any  rea- 
son for  this  rule,  or  why  dogs  should  be  plac- 
ed under  a  different  rule  than  other  domestic 
animals,  as  to  the  owner's  liability  for  Inju- 
ries done  when  trespassing.  The  dog  is  gen- 
erally recognized  as  an  essential  part  of  ev- 
ery well-regulated  family,  and  of  a  higher 
degree  of  Intelligence  than  other  domestic 
animals,  and  given  privileges  not  generally 
conceded  to  other  members  of  the  animal 
family;  but  we  are  inclined  to  the  opinion 
that,  notwithstanding  this  fact,  and  notwith- 
standing the  fact  that  the  dog  occupies  a 
higher  position  in  the  social  world  of  the  an- 
imal family,  and  an  Important  one  in  human 
affairs,  still  that  the  owner  of  such  animal 
should  not  be  excused  from  liability  for  in- 
juries done  by  the  dog  when  invading  the 
rights  of  person  or  property.  This  position 
that  the  dog  has  well  earned,  by  reason  of  his 
heroic  acts  and  deeds  of  valor,  might  be  a 
reason  for  exacting  from  the  owner  a  high- 
er duty  as  to  responsibility  for  the  dog's 
acts;  bnt  it  certainly  is  not  a  reason  why 
the  owner  of  such  animal  should  not  be 
equally  responsible  for  the  wrongs  done  by 
a  dog  as  for  wrongs  done  by  other  domestic 
animals,  and  we  believe,  both  upon  reason 
and  authority,  that  when  a  dog  invades  and 
trespasses  upon  the  legal  rights  of  a  person 
and  injures  person  or  property,  and  such  in- 
vasion and  trespass  is  the  result  of  the  negli- 
gence of  the  owner,  the  owner  is  liable  for 
the  damages  done. 

In  this  case  the  complaint  alleges:  That 
the  plaintiff  was  the  Ilc^see  upon  the  track, 
that  he  was  there  by  invitation  of  the  Fair 
Association;  that  the  defendants  wrongfully 
permitted  the  dog  in  question  to  invade  the 
rights  of  the  plaintiff  as  such  licensee.  Un- 
der these  facts  the  plaintiff  had  a  right  to 
assume  that  he  would  be  protected  as  such 
licensee  in  his  legal  rights,  that  the  defend- 
ants would  In  no  way  place  a  danger  in  his 
way,  and  when  the  defendants,  as  it  is  al- 
leged, took  the  dog  onto  the  fair  ground  and 
to  the  race,  they  did  so  at  their  own  risk.  It 
certainly  was  not  for  enjoyment  that  might 
come  to  the  dog,  by  reason  of  witnessing  the 
contest  to  take  place,  bnt  merely  for  their 
own  pleasure  in  having  the  companionship 
of  such  animal  while  witnessing  the  speed 
contest.  We  are;  not  aware  of  any  particular 
trait  in  the  dog  which  indicates  his  mental 
capacity  to  derive  any  especial  pleasure  from 
witnessing  a  speed  contest  by  horses,  or  that 
speed  contests  are  given  for  the  edification  or 
pleasure  of  the  dog  family.  We  do  not  be- 
llerei  that  a  race  track,  while  races  are  fn 
^ogress,  is  a  safe  place  for  dogs.  They  do 
not  necessnrUy  possess  that  degree  of  Intel- 
Itgeooe  poMessed  bjr  the  human  ftustlly  which 
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would  cause  tbem  to  not  go  upon  tbe  track  or 
interfere  yfltb  tbe  race,  and  tbe  knowledge 
of  tbe  owner  tbat  tbe  dog  does  not  posseas 
such  intelligence  Implies  at  last  tbe  duty  on 
tbe  part  of  the  owner  not  to  take  the  dog 
to  such  a  place.  So  we  conclude,  In  discuss- 
ing this  itarticular  feature  of  tbe  case:  That 
tbe  allegations  of  tbe  complaint  are  sufficient 
to  state  a  cause  of  action;  that  it  was  not 
necessary  to  allege  or  prove  that  tbe  dog 
I'ausing  tbe  injury  possessed  vicious  habits  or 
traits  which  would  lead  the  dog  to  do  tbe 
wrong  complained  of  in  the  complaint;  or 
tbat  tbe  defendants  bad  knowledge  that  such 
dog  possessed  such  traits.  An  examina- 
tion of  tbe  complaint,  however,  in  this  re- 
pect,  shows  that  It  Is  alleged  that  the  dog 
in  question  possessed  the  trait,  disposition, 
and  propensity  to  interfere  with  horses  run- 
ning in  a  race,  or  belonged  to  the  class  of  tbe 
chase,  and  that  tbe  Vollmer  family  bad 
knowledge  that  such  dog  possessed  such 
traits  and  belonged  to  tbe  family  of  dogs 
known  as  "the  dog  of  tbe  chase."  These  al- 
legations were  proper  as  bearing  upon  the 
question  of  negligence.  From  this  discus- 
sion we  are  led  to  tbe  conclusion  that'  tbe 
complaint  states  n  cause  of  action,  and  that 
the  demurrer  should  be  overruled. 

Tbe  defendants  answered  the  complaint, 
and  in  effect  denied  the  allegations  thereof, 
and  pleaded  as  a  second  defense:  That  the 
race  track  and  fair  grounds  described  in  tbe 
complaint  were  situated  witbln  the  county 
of  Asotin,  state  of  Washington,  and  witbln 
tbe  corporate  limits  of  the  city  of  Clarkston ; 
tbat  at  the  time  it  is  alleged  tlie  plaintiff  re- 
ceived bis  Injuries  there  was  in  force  in 
the  state  of  Washington  certain  statutory 
provisions  concerning  gambling  and  tbe  ee- 
eovery  of  damages  for  money  lost  by  reason 
thereof ;  that  on  and  prior  to  the  day  of  the 
accident  the  Fair  Association  bad  granted 
and  sold  a  gambling  privilege  and  license  to 
persons,  authorizing  tbem  to  conduct  a  game 
of  chance  and  gamble  upon  the  result  of  the 
races  mn  upon  the  ground,  end  had  arranged 
for  tbe  gathering  of  an  assemblage  of  peo- 
ple, and  bad  offered  Inducements  to  persons 
to  assemble  for  tbe  purpose  of  causing  peo- 
ple to  gamble,  and  Invited  and  permitted 
persons  to  gamble  upon  the  result  of  the 
races;  that  large  amounts  of  money  were 
won  and  lost  every  day,  and  upon  tbe  par- 
ticular race  in  which  plaintiff  received  bis 
injury,  all  of  which  was  known  to  the  plain- 
tiff and  to  bis  father  and  guardian ;  tbat  the 
plaintiff  was  a  part  and  parcel  of  tbe  gam- 
bling device  and  aided  and  abetted  and  as- 
sisted In  the  same,  and  at  tbe  time  of  the  In- 
Jury  was  aiding  and  abetting  in  the  commis- 
sion of  a  felony  in  violation  of  the  laws  of 
tbe  state  of  Washington^  that  the  plaintiff 
prior  to  riding  In  the  particular  race  diescrlb- 
ed  In  his  complaint  entered  into  a  contract, 
which  was  in  force  at  the  time  of  tlie  acci- 
dent; tbat  such  contract  was  in  violation  of 
the  antigaatbUnK,  at»bit^  ot  tb*  ftate  of 


Washington  and  tL«  statutes  of  Idaho  con- 
cerning gambling  and  gambling  devices;  and 
that  the  plaintiff  knew  at  tbe  time  of  riding 
said  race  tbat  sa:h  contract  was  in  viola- 
tion of  tlie  common  law  and  tbe  statate  of 
tbe  state  of  Washington,  and  also  Idauo; 
tbat  at  such  race  track,  tbe  plaintiff,  as  a 
Jockey  and  rider,  participated  in  the  race  and 
In  the  gambling  therenpon,  and  there  was 
wagered  in  a  bet  large  sums  of  money  tbere- 
upon,  and  the  plaintiff  permitted  and  induced 
persons  to  solicit  others  to  patronise  the  pool 
rooms,  gambling  privileges,  and  devices,  and 
gamble  their  money  On  the  result  of  said 
race.  To  this  separate  answer  the  plaintiff 
filed  a  general  demurrer,  which  was  snstaln- 
ed  by  the  trial  court,  and  the  ruling  of  the 
court  is  also  assigned  as  error. 
'  We  have  carefully  exalmined  the  statute  of 
the  state  of  Washington  pleaded  as  a  defense. 
arid  are  unable  to  discover  therein  any  pro- 
vision which  applies  to  race-track  gambling 
or  makes  the  running  of  races  for  purses  gam- 
bling, or  the  betting  of  money  on  the  result 
of  a  horse  race  "gambling."  The  statute 
pleaded  refers  to  certain  games  played  with 
cards,  dice,  or  any  other  device,  whether  the 
same  be  played  for  money,  checks,  credits,  or 
other  representative  of  value.  The  statute 
nowhere  deals  with  the  question  of  race- 
track gambling,  or  In  any  way  makes  tbe 
wager  of  money  upon  the  result  of  a  race 
"gambling" ;  but,  even  If  It  be  conceded  tbat 
tbe  wager  of  money  upon  the  result  of  a 
race  is  gambling,  still  it  would  not  be  a  de- 
fense in  this  case,  for  the  reason  that  the 
Injury  complained  of  was  not  because  of 
the  betting  upon  tbe  race,  but  was  independ- 
ent and  disconnected  with .  tbe  betting  fea- 
ture. Tbe  allegations  of  tbe  complaint  show 
tbe  accident  occurred  in  a  race,  in  a  contest 
of  speed  in  which  the  plaintiff  was  a  rider, 
and  not  while  the  plaintiff  may  have  been 
wagering  money  upon  tbe  result  of  tbe  race. 
Tbe  wager  of  money  upon  tbe  result  was  en- 
tirely disconnected  and  a  different  act  from 
tbat  of  the  race  In  which  the  accident  occur- 
red. The  injury  was  the  result  of  an  ex- 
traneous act  entirely  dlscoimected  wltn  the 
betting  feature,  and  was  not  the  result  of 
any  effort  to  suppress  a  violation  of  tbe  law. 
In  permitting  tbe  dog  to  go  upon  tbe  track, 
the  defendants  were  In  no  way  attempting  to 
enforce  tbe -law  or  prevent  its  violation,  or 
Justified  such  trespass  In  order  to  prevent  or 
suppress  a  violation  of  tbe  law.  The  fact, 
even  if  it  be  conceded  tbat  tbe  plaintiff  was 
a  wrongdoer  in  riding  in  a  race  upon  which 
money  had  been- wagered,  would  not  Justify 
the  defendants  in  injuring  bim,  when  such 
Injury  was  not  tbe  result  of  an  effort  to  sup- 
press such  wrong  or  enforce  tbe  law.  Nei- 
ther would  it  deny  tbe  plaintiff  the  right  to 
recover  damages  sustained  hy  him  in  the 
race,  caused  by  tbe  negligent  acts  of  the  de- 
fendants In  interfering  with  such  race.  City 
of  Pueblo  V.  Smith,  8  Colo.  App.  368,  S3  Pac. 
086;  Mewcomb  k.  B«stim.  Protective  DepL, 
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146  Mass.  686, 16  N.  B.  RBK,  4  Am.  St  B^ 
864. 

During  the  trial  the  plaintiff  was  asked 
this  question:  "Will  yoo  tell  the  Jury  how 
yoa  suffered,  or  whether  you  suffered  great- 
ly oTer  this  injury,  or  not."  This  question 
was  objected  to,  and  It  Is  now  argued  by 
counsel  for  appellant  that  the  trial  court 
erred  in  permitting  the  witness  to  answer 
this  gnestion  because  it  called  for  a  conclu- 
sion, and  not  a  statement  of  the  facts.  In 
this  we  think  counsel  is  in  error.  When 
the  witness  was  asked  to  describe  his  suffer- 
ing, it  was  not  calling  for  a  ooncluslon  of  the 
witness,  but  a  statement  of  a  fact,  suscepti- 
ble of  description,  the  same  as  any  other  fact 
It  is  common  knowledge  that  the  physician 
must  larg^y  depend  upon  the  stdtsmeot  of 
the  patient  as  to  the  location,  extent  and 
character  of  the>  suffering  In  order  to  de< 
tennine  the  nature  and  extent  of  the  injury, 
and  w«  are  not  aware  of  any  one  who  is  in 
a  better  position  or  possesses  any  greater 
inside  infOrmatl4»  upon  the  snbjeot  than  the 
patient  himself,  or  who  would  be  better  able 
to  describe  «r  know  th*  character  and  extent 
of  the  snffertog  than  the  patient  himself. 
As  physical  suffering  Is  an  element  of 'dam- 
ages recoTerable  in  such  acttsns.  It  was  prop- 
er to  submit  evidence  with  reference  there- 
to. Missouri,  K.  &  T.  Ry.  Oo.  t.  Miller,  25 
Tex.  OiT.  App.  460,  01  8.  W.  97& 

Other '  questions  were  asked  the  witness 
which  in  effect  called  for  a  denrlption  frbm 
him 'of  his  suffering,  and  how  he  was  affect- 
ed by  such  injury  in  the  way  of  ^in,  and  we 
And  no  error  In  the '  tftal  court  permitting 
sudi  STldence.  In  actions  of  this  kind  great 
latitude  Is  allewed  in  the  Introduction  of 
evidence  to  aid  the  Jury  in  determining  the 
extent  of  the  damages  snitalned  by  the  plain- 
tiff. 18  eye.  194.  The  idaintlff.  was  also 
asked  as  to  bis  pliysical  condition  prior  to 
the  aoddent  and  his-  powto  of  endorance,  and 
also  the  result  of  an  effort  on  his  part  to  per- 
form work  after  the. accident.  The  same  ob- 
JectiOD  is  made  to  this  evidence,  and  we  are 
ef  tlie  opinion  that  the  counsel  tias  also  fall- 
en into  the  same  error;  that  is,  that  the 
evidence  offered  Is  not  as  to  the  eonelnsion 
of  the  witness,  but  evidence  describing. con- 
ditions, physical  fScts,  which,  and  from 
which,  only,  can  the  Jury  Intelligently  de- 
termine the  nature-  or  extent  of  the  injuries 
sustained. 

It  appears  from  the  evidence  that  after  ttie 
plaintiff  had  partially  recovered  from  the 
injury  he  attempted  to  take  exercise  in  or- 
der to  reduce  his  flesh  to  that  required  in 
his  business  or  profession  as  a  racetrack 
rider,  and  he  was  asked  what  exercise  he 
would  have  to  go  through  in  order  to  get 
heck  to  his  riding  weight.  In  answering 
this  question  the  court  peAnitted  the  wit- 
ness to  state  what  efforts  the  plaintiff  had 
made  to  rodnce  bis  weight,  and  the  result. 
This  evidence  was  proper,  as  it  related  to 
tbe  extant  «£  damacca  austaloed.  by  the 


plaintiff  and  the  permanent  nature  'thereof; 

The  witness  was  also  asked:  "Do  you 
know  how  much  money  you  were  earning 
for  yourself  at  the  time  of  tlie  Injury?" 
Objection  was  made  to  this  question  upon 
the  ground  that  it  was  Irrelevant  and  im-> 
material,  and  because  the  witness  was  a 
minor  and  can  recover  no  compensation  for 
his  services  prior  to  maturity,  and  aleo  up- 
on the  ground  that  the  plaintiff  was  engaged 
in  an  unlawful  act,  to  wit  gambling,  and 
cannot  recover  any  damages  while  so  em- 
ployed. As  to  the  plaintiff's  busineos  and 
his  right  to  recover  by  reason  thereof,  dils 
opinion  has  fully  discussed.  As  to  the  earn,, 
ing  capacity  of  the  plaintiff  at  the  time  of 
the  accident  It  would  seem  there  could  be 
no  reason  why  this  may  not  be  shown  to  be 
coasidered  by  the  Jury  In  determining  the 
amount  of  recovery,  as  it  Is  upon  this  class 
of  evidence  largely  tliat  the  'Jury  must 
reach  their  eoncluslon  as  to  the  amount  to 
be  awarded  plaintiff  as  damages.  13  Oyc. 
2Ul.  We  think  it  may  be  conceded  that  a 
minor  cannot  recoret  comx>ensatlon  for  im- 
paired cai^dty  to  pursue  the  ordinary  vo- 
cations of  life  prior  to  his  majority,  unless 
it  be  alleged  and  proven  that  he  has  t>eenl 
given  his  liberty;  that  ills  parents  do  not 
claim  the  right  to  receive  such  comikeBS»- 
tlon.  In  this  ease  it  does  not  appear  that 
the  parent  has  ever  waived  the  right  to  re- 
eelve  the  earnings  of  the  plaintiff  during 
his  minority,  and,  under  the  rule  as  ttte  un« 
derstand  it  the  plaintiff  oeuld  not  recover 
damages  by  reason  of  his  oi^iacity  to  earn 
dmlug  his  minority  being  impaired ;  but  an 
exdminatloa  of  the  question  will  at  once 
suggest  that  this  objection  does  not  arise 
out  of  the  question.  Watson  on  Daih.  for 
Beraonai  Injuries,  i  491;  Ency.  PI.  &  Prac. 
vol.  16,  p.  4138.  An  examination  of  tlie  in- 
struotlona  dieclosea .  that  the  court  so  in- 
strueted  the  Jury.  The  question  was  proper 
as  a  basis  for  determining  the  damages  to 
be  awarded  to  plalntifl  after  bis  majority, 
and  in.no  way  limited  the  inquiry  to  the 
damages  during  the  plaintiff's  minority. 
The'  objeotion  nmde  to  tlie  question  did.  not 
apply  to  the  questlcu,  as  the  question  did 
not  imply  any  claim  on  the  part  of  the 
iriaintiff  for  damages  during  liis  minority.. 

A  number  of  questions .  were  a riced  the 
witness  with  rafesence  to  his  earning  ca- 
pacity as  a  rider,  and  wliat  record,  if  any,  he 
poasoaoed  from  which  he  oeuld  refresh  his 
memory  as  to  his  earning  power  as  a  Jockey, 
and  after  testifying  to  his  ability  and  power 
to  earn  money  and  the  teooid  or  "dope" 
book,  as  it  was  by  him  called,  from  wMcfa  fa» 
was  able  to.  rafresh  his  memory  up  to  his 
earning  power,  he.  was  naked  this  question: 
"And  based  upon  that  you  state  your  earn- 
ing capacity  is  as  you  have  stated?"  It 
is  objected  by  counsel  that  this  question  is 
leading  and  suggestive;  and  as  proof  of 
damages  was  too  speculative.  The  question 
is  somewhat  speeiilatlve,  uk  it  directs  the 
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w^itneaa'  attentloa  to  tbe  premises  iq^lL 
wblch  be  is  to  determine  his  earning  ca- 
pacity; but  tbe  question  asked  tbe  wit- 
ness only  to  do  tliat  which  already  appear- 
ed from  the  evidence.  As  lias  been  shown 
by  the  witness'  testimony,  he  had  already 
stated  bis  earning  capacity;  the  wages  be 
was  receiving,  etc.,  and  it  followed  from 
such  statement  that  his  earning  capacity 
was  a  certain  sum,  and  the  question  merely 
directs  the  viitness'  attention  to  evidence  al- 
ready given,  and  asked  the  witness  if  it  is 
upon  that  that  he  has  stated  bis  conclusion. 

A  number  of  alleged  errors  are  assigned 
arising  -out  of  objections  made  to  leading 
questions.  While  counsel  should  at  all 
times  avoid  tbe  asking  of  leading  questions, 
and  permit  witnesses  to  state  facts  with- 
out any  suggestion  from  counsel  as  to  the 
answer  to  be  given,  yet  such  questions  are 
within  the  discretion  of  tbe  trial  Judge,  and 
sometimes  the  facts  can  be  more  readily  and 
speedily  developed  by  asking  leading  ques- 
tions without  seriously  prejudicing  the  rights 
of  the  party  objecting  thereto,  in  which  case 
where  tbe  discretloa  of  tbe  court  is  not 
abused,  this  court  will  not  reverse  a  case 
because  of  leading  questions.  In  this  In- 
stance, however,  we  do  not  tliink  leading 
questions  were  necessary;  but  we  do  not 
believe  that  the  case  should  be  reversed 
because  such  questions  were  allowed,  be- 
cause tbe  answer  given  by  tbe  witness  had 
already  appeared  by  other  testimony  given. 
The  proof  offered  was  not  necessarily  of  a 
speculative  ctaaracter,  because  the  witness 
was  testifying  from  a  record  aS  to  wtiat  he 
had  previously  earned,  and  It  was  from  that 
that  be  was  determining  bis  earning  capac- 
ity. This  was  not '  speculative  any  more 
than  any  other  evidence  as  to  wliat  a  person 
engaged  In  any  particular  business  may 
tutve  been  earning  as  a  basis  for  the  conclu- 
sion as  to  future  earnings.  In  this  Instance 
it  was  the  only  evidence  which  the  plain- 
tiff could  produce  from  which  the  jury  nright 
conclude  as  to  his  earning  capacity,  both 
in  the  past  and  for  the  future. 

Counsel  for  appellant  also  contend  that 
tbe  court  erred  in  permitting  the  plaintiff 
to  answer  this  question:  "Have  you  been 
able  to  follow  your  business  as  a  jockey 
since  you  were  hurt,  Bennle?"  It  is  argued 
that,  inasmuch  as  the  court  struck  out  tbe 
defense  relative  to  the  business  in .  which 
the  plaintiff  was 'engaged,  it  was  error  for 
the  court  to  admit  any  evidence  tending  to 
show  tbe  plaintiff's  earning  capacity  by  the 
pursuit  of  such  business.  We  have  previ- 
ously dealt  with  the  questloii  of  whether  or 
not  the  plaintiff's  business,  as  alleged  In  the 
complaint,  was  unlawful,  and  It  would  seem 
very  proper  and  essential  for  tbe  plaintiff 
to  testify  as-  to  whether  or  not  he  was  able 
to  follow  his  business  after  the  injury, 
because  from  that  the  jury  must  conclude 
as  to  the  extent  of  damages  sustained. 
What  is  herd  said 'also  applies  to  ■everal 


otfacir  questions  In  relation  "to  the  plalntlir 
wagering  money  upon  the  result  of  races 
g^terally,  and  Oie  particular  race  in  which 
the  accident  occurred. 

A  motion  was  made  by  counsel  for  ap- 
pellant to  strike  out  all  of  the  evidence 
relative  to  plaintiff's  earning  capacity,  what 
he  was  earning  at  the  time,  upon  tbe 
ground  that  tbe  contract  was  the  best  evi- 
dence. This  motiim  Is  predicated  upon  tbe 
disclosure  made  by  the  witness  upon  croaa- 
examlnation  that  he  was  under  contract  with 
one  W.  M.  Kane  for  his  services,  from  whom 
be  was  getting  $20  a  month,  and  that  such 
contract  was  in  writing.  The  motion,  it 
will  he  observed,  is  directed  to  all  evidence 
with  reference  to  tbe  plalntilTs  earning  ca- 
pacity, ikot  alone  to  the  matter  covered  by 
the  contract.  All  evidence  outside  of  tbe 
contract  with  reference  to  the  plaintiff's 
earning  capacity  was  a  matter  which  was 
entirely  proper  and  was  not  governed  by  a 
written  contract.  The  witness  testified  that 
be  earned  tbe  money  from  the  outside 
mounts,  and  not  from  the  man  he  waa 
working  for;  that  he  was  paid  so  much 
for  a  ksing  mount,  and  so  much  for  a  win- 
ning mount,  and  It  was  in  this  method  that 
his  earnings  wane  principally  made.  And 
the  motion  going  to  tbe  entire  evidence  was 
properly  -overruled  by  the  court 

On  cross-examination  the  witness  was 
asked  this  question:  "I  will  ask  you  if  you 
didn't  state  to  a  lady  at  the  hospital  dur- 
ing the  time-  you  were  In  tbe  bospltal,  Hiaa 
Genevieve  Yollmer,  -herself,  and  yourself, 
and  the  nurse  or  sister  who  was  waiting  on 
you  being  present,  and  none  others,  tbat 
you  didn't  blame  any  one  for  the  dog  be- 
ing on  the  track,  or  for  your  accident,  that 
tbe  children  didn't  know  the  dog  was  there. 
ve  words  in  substanoe  and  to  that  effect?" 
To  this  question  -  (<oun8eI  for  plaintiff  ob- 
jected on  the  ground  that  It  was  immaterial, 
Irrelevaat,  improper,  or  >not  proper  examina- 
tion or  impeaching  matter,  which  objec- 
tion was  sustained  by  the  court,  and  this  is 
alleged  as  error.  WhUe  the  question  should 
have  been  allowed,'  we  see  no  prejudicial 
error  in  the  ruling  of  the  trial  court  Wheth- 
er the  plaintiff  blamed  any  one  for  the  dog 
being  On  tbe  track  or  for  bis  accident;  or 
that  the  children  did  not'  know^  the  dog 
was  there,  could  make  no  difference  as  to 
the  plaintiff's  right  to  recover,  and  the 
fact  that  he  made  such  statement.  If  It  were 
made,  would  not  prevent  his  recovering  dam- 
ages If  It  turned  out  that  the  facts  showed 
a  legal  liability  on  the  part  of  the  defend- 
ants, for  such  damages. 

Numerous  other  objections  are  urged 
against  evidence  permitted  iipon  behalf  of  the 
plaintiff  in  relation  to  the  plaintiff's  effort  to 
do  work  after  the  injuir,  and  tbe  prepara- 
tton  necessary  In  preparing  himself  to  ride  as 
a  jockey;  and  the  condition  in  which  a  jockey 
must  be,  and  we  think  all  this  evidence  was 
entirely  proper,    it  had  to  da  with  tbe  plain- 


Digitized  by 


Google 


Idaho)        VoOLAm  ▼.  LBWI8T0N  INTEBSTATS  FAIR  ft  KAOIKS  A88'V. 


1025 


tUTs  condition  after  tbe  acddenf  laad;  tbe 
'training  and  care  necessary  to  preftare'  one  to 
ride  as  a  Jockey,. and  enli^dned  the- jury  at 
to  the  Bklll  of  tbe  plaintiff,  and  tbereiior  aid- 
ed then  In  determining  the  extent  of  dam- 
•ages  snstalned  by  him  by  reason  of  the  In- 
jury, and  we  find  no  ertor  In  tbe  trial  conrt 
admittlDg  Bticb  proof. 

On  the  croes-examlnatlan  of  tbe  witness 
Mounce,  a  witness-  for  plaintiff,  connsA  for 
tho  Fair  Association  asked  tbe  witness  this 
qnestlon :  "Do  y»a  want  this  testimony  to 
stand  that  that  aocldent  happened  within  18 
feet  of  tbe  entrance  to  the  paddook?''  Objec- 
tion was  made  to  this  question  because  not 
proper  cross-examination,  and  sustained,  piud 
this  is  alleged  as  error.  Tbe  witness  had  tes- 
tified to  the  place  where  the  dog  went  onto 
tbe  track  and  the  distance  of  the  gat^  lead- 
ing to  the  paddock  from  that  point,  and  this 
Inquiry  merely  asked  the  witness  If  be  desir- 
ed bis  evidence  to  so  stand.  We  can  see  no 
objection  to  tbe  witness  answering  this  ques- 
tion, as  it  appears  from  tbe  record  that  he 
immediately  thereafter  proceeded  to  r^terate 
the  very  same  fact,  and,  while  the  qaestton 
was  proper,  we  cannot  see  how  the  appellants 
Were  In  any  way  prejudiced  by  the  ruling  of 
tbe  trial  court  In  sustaining  the  objection,  as 
tbe  witness  bad  preyiously  stated  sncb  to 
be'  tbe  facts. 

Fred  H.  Wood,  who  served  as  Judge  for  the 
iTalr  Association,  and  was  so  serrltig  at  the 
tine  the  accident  occurred,  was 'asked  this 
qnestion:  '*When  yon  saw  tbe  dog,  what  ex- 
clamation or  command  did  yon  glreT*  Ob- 
jection was  made  to  this  question  as  incompe- 
tent, Irrtfcvant,  and  im'lnaterlal.  The  court 
permitted  tbe  question  to  be  answered  because 
made  at  the  time  of  the  aeeldent,  and  because 
Hr.  Wood  was  an  offlcer  of  the  Fair  Associa- 
tion. a%ie  Witness  sammed :  "Vj  Ood,  fid- 
lows!  Look  St  tbat  dog!"  W4  tbink  the  In- 
qmrr  implied  ky  tlie  question  WM  proper,  M 
It  called  for  an 'expression  from  the  witness 
of  bis  kaowM^  that. the  dog  was  present 
and  of  its  acts ;  hut  we  think  tbe  answer  of 
tlM  witness  stMoia  bats  been  stricken  out,; 
•s  sncb  axdaoMitloiLwas  not  eridence'and  lit 
BO  way  tended  to  prore  tb«  plainturs  cue  or 
■how  any  liability  on. tbe  part^f  the  defaid^ 
knt;  bnt  aS'Sach>axdamatk>a  did&ot  contain 
an  oi^nion  of  Oie  witness,,  but  merely,  an  ex- 
clamatory remafrk  of  what  the  witness  saw, 
we  do  not  b^leye  .that  the  appellants  oomld 
faave  been  prejudiced  thereby. 
1  G.  W.  Fuller,  a  witness  for  tbe  plaintiff 
•ad  an  officer  of  tbe  Fair  Association,  on  the 
ground  In  tbe  afternoon  the  aocldent  occur- 
red, and  who  was  prieeent  Inunedlajtely  be- 
fore the  accident,  and  who  saw  the  accident, 
testified  that  tbe  Judge  told  him  to  h^U  the 
dog  after  t^e  accident,  and  he  took  hold  «l 
tbe  dog.  and  M^.  Vollmer'^  son  and  daugbter 
)Clalm^  the  ownership  of  the  dog,  and,  among 
other  things,  tbe  witness  was  asked  this 
jguestlon :    "State  whether  or  i)ot  any  state- 


matt  was  made  as  to  It  being  thefar  dog  or 
our  dog."  This  is  objected  to  as  leading 
and  suggestive  and  the  answer  was:  "They 
asked'  me  what  I  was  going  to  do  wKh  ttio 
dog,  and  if  I  was  going  to  idll  him,  and  they 
begged  me  to  not  kill  him.  Said  they  would 
take  the  dog,  and  take  care  of  him."  This 
Inquiry  was  entirely  proper,  as  It  tended  to 
«Ak>w  who  was  claiming  to.  be  the  owner  or 
harborer  of  the  dog)  and  alL  evidence  in  re- 
lation to  the  ownership,  or  who  had  control 
or  harbored  tbe  dog,  was  entirely  proper  and 
necessary  In'  this  action;  and  what  Is  said 
with  reference  to  this  Inquiry  relates  to  a 
nomber  of  other  objections  made  to  questions. 
All  statements  made  by  the  defendants  as 
to. their- custody  of  tbe  dog  at  tbe  jtlme  of  tho 
accident,. .immediately,  preceding  thereto,  or 
generally,  and  also  tbe  ownership  and  bArbor- 
In^  of  sncb  animal,  were  admissible  to  aid 
tite  jury  In  determining  whether  or  not  the 
(defendants  were  the  owners  or  harborers  of 
sucti  animal  and  liable  tor  damages  done  fa^ 
such  dog. 

.  Questions  intended  to  elldt  tbe  experience 
of  tiie  pUlntltt  as  a  rider  in  races  and  bis 
ability  were  objected  to,  and  it  Is  now  argu- 
ed in  this  court  that  such  evidence  IS  ir- 
relevaat  and  Immaterial  and  speculative.  In 
this  connection,  and  as  answer  to  this  objec- 
tion, it  is  proper  to  observe  that  a  party  in- 
juring another  by.  a  wrongful  act  is  liable  for 
all  tbe  direct  injury  consequent  thereto,  and 
In  those  cases  where  tbe  bijnred  party  is  a 
man  of  skill,  or  has  some  particular  trade  or 
vocatloti,  the  fact  that  the  value  to  be  Allow- 
ed as  compensation  for  Injtfrles  to  such  per- 
son Is  difficult  to  determine  Is  not  a  reason 
why  all  evidence  which  would  tend  to  aid  In 
arrtving  at  proper  compensatory  damaged 
should  be  excluded,  but  is  a  reason  why 
great  latitude  lAauId  be  alloWM'iti  offering 
evidence  which  will  aid  the  jury  In  properly 
det»mining  what  Is  a  proper  oompensAtiOn 
for  stich  Injury.    18  Oyc.  47'-6a 

Objectlaii  was  also  mad*  to  thelnttodac- 
tlon  of  a  cettaia  photograph.'  '^Is  photo- 
graph. It  seems,  was  offered  for 'the  parpose- 
of  showing  tbe  location  oC  certain  .objeets  at' 
tbe  time  the  accident  occurred,'  although  It 
was  not  a  pbotoKraph  of  tbe  inelAcnt  at  the 
time.  For  tbe  purpose  for  which  such  photo- 
gn^h  was  offered,  we  think  the  conrt  did 
not  arr  in  admitting  it 

Numerous  other  objections  -were  mada  to 
qsestlOBS  asked  dlffOreat  witnesses,  all  of 
which  wa  bava  carefully  examined, 'and<  find 
no  erior  in  the  rollng  of  the  trial  court 
ScffDe  questions  were  asked  whfiolL  were  lead- 
ing andisuggestljre.and  should  not  have  been 
asked  l^y  oounsel  for  tbe  plaintiff;  but  we 
have  not  been  able  to  find  any  prejndlcial 
^ror.  In  permitting .  such  questions  in  thia 
case.  Oounsel  should  be  -very  careful  aboat 
asltiag  such  questions,  and  should  always. 
d^irect^.tl^  inqqlry  to  a.ststemeot  of  -the  facts, 
by  tha  witness,  and  not  suggest  •■  pUoa  In 
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the  Inqidrsr  tbe  ansiter  to  be  made  thereto. 
Many  of  these  questions  have  also  In  a 
general  way  been  treated  and  considered  In 
tbe  dlBcnsslon  of  other  qnestions  in  this  opin- 
ion, and  it  would  make  the  opinion  nnneces- 
■arlly  lengthy  to  take  up  each  particular  ob- 
jection and  discuss  it 

The  next  error  assigned  Is  that  of  over- 
mllng  the  motion  of  the  defendant  Norman 
Vollmer  for  a  nonsuit,  made  at  the  dose  of 
the  plalntUTs  case.  This  motion  assigns  11 
different  grounds  why  the  suit  Should  be  dis- 
missed as  to  this  defendant.  Many  of  the 
grounds  contained  In  the  motion  hare  been 
discussed  in  dealing  with  other  questions. 
There  are  questions  presented  by  the  motion, 
however,  which  have  not  been  dealt  with, 
and  whlcA  we  will  consider.  In  a  general 
way  the  motion  for  a  nonsuit  is  adced  upon 
the  ground  that  no  negligence  was  proven  on 
the  part  of  Norman  Vollmer,  or  that  he  was 
the  owner  or  keeper  of  the  dog  at  tbe  time 
of  the  accident,  or  was  present  at  the  time 
of  the  alleged  accident,  or  that  be  took  the 
dog  to  the  race  track  or  the  fair  ground,  or 
bad  any  knowledge  of  the  habit,  trait,  dls- 
IMSltion,  or  propensity  of  the  dog  to  run  aft- 
er, harass,  or  annoy  running  horses,  or  was 
tbe  owner  of  the  dog  at  the  time  of  the  ac- 
cident, or  had  control  of  the  same.  Whether 
Norman  Vollmer  was  the  owner,  barboret, 
or  in  control,  was  a  question-  of  fact  to  be 
determined  by  the  Jury  under  proper  instruc- 
tions. If  Norman.  Vollmer  took  the  animal 
to  tbe  fair,  or  knowingly  permitted  It  to 
accompany  him  there,  then  he  would  be  re- 
sponsible for  the  dog's  acts  wblle  ^t  such 
place,  whetber  he  be  the  owner  of  such  ani- 
mal or  not  In  2  Gyc.  S79,  tbe  author  has 
collated  tbe  cases  bearing  upon  this  question 
which  seem  to  fully  sustain  tbe  text,  and 
the  writer  says:  "Harboring  meaivi .protect- 
ing and  ooe  who  treats  a  dog  as  living  at 
his  house,  and  rmdertakes  to  control  bis 
acttonst  is  the  owner  or  keeper  within  tbe 
meaning  of  the  law;  but  the  casual  presence 
of  an  animal  on  bis  iHremlses,  if  not  ■>  treat- 
ed, does  not  constitute  blm  socb  owner  or 
keeper.  If  tbe  bead  of  a  family,  having  pos- 
session and  control  of  a  boose  or  premises, 
suffer  or  permit  an  animal  to  be  kept  on  the 
premises  In. tills  way,  he  may  b»  regarded 
as  keeper,  whetber  the  animal  be  owned  by 
his  «hUd  or  bis  wifO." 

So,  in  this  Instance,  It  the  dog  In  qoestion 
was  harbored  and  kept  abont  the  family  resi- 
dence, where  Norman  Vollmer  UVM,  and 
was  permitted  to  f<dlow  blm  to  the  fair 
ground,  and  was  with  or  about  him  near  the 
race  track,  and  under  h&i  iwntrol  at  the  time 
and  before  the  injury  occurred,  he  nay  be 
regarded  in  control  of  such  animal  in  so  for 
as  being  liable  for  tb»  Injuries  done  by  such 
animal  in  sucih  place.  -  Wbettter  he  was  the 
owner  or  In  control  of  snch  anlmM  was  a 
question  M  4Sct  to  bO  ^letermined  hf  the 
jniy.    On  this  mattn  tiie  Jory  have  found 


t<tt  the  plaintiff.  Norman  Vollmer  tsatiflea; 
niat  the  dog  belongs  to  his  slater,  GenevIeTB 
Vollmer,  and  that  he  has  no  interest  In  It, 
and  that  he  had  nothing  to  do  witta  fta  care 
or  keeping;  ttiat  at  tbe  time  the  aoddent 
occurred  Rolstoo  VtiUmer,  his  btoOur,  drore 
over  right  by. tbe  side  of  the  witness  horse; 
that  Rolston  Vollmer  was  standing  right  Itf 
the  side  of  the  wltnesff  horse  and  was  hold- 
ing tbe  dog  by  the  collar;  that  tbe  witness 
took  the  dog  off  the  gimmd  after  the  acci- 
dent; that  the  three,  the  witness,  Rolston 
Vollmer,  his  brother,  and  Norma  Vollmer, 
his  sUter,  were  in  a  group,  and  the  dog  was 
with  them  at  the  time  the  accident  occurred; 
that  the  dog  lived  at  their  house;  and  that 
the  witness  saw  the  dog  after  he  got  onto 
the  fair  ground.  It  appears  from  other  evi- 
dence that  Norman  Vollmer  and  Norma  Voll- 
mer, 'bis  sister,  went  to  the  fair  grounds  to- 
gether, and  that  vrhen  they  entered  tbe  fair 
ground  they  were  accompanied  by  the  dog 
and  notified  by  the  gatekeeper  at  the  time 
that  they  must  take  care  of  the  dog,  and  they 
said  they  would  take  care  of  the  dog.  This 
latter  evidence,  howevw.  Is  contradicted  by 
tbe  parties.  We  think,  however,  th«e  Is 
sufficient  evidence  to  submit  to  the  Jury  the 
question  as  to  whether  Norman  Vollmer 
was  In  control  or  the  keeper  of  tbe  dog  In  a 
Ifgal  venae,  so  as  to  make,  him  Uable  for 
damages  occasioned  thereby,  and  there  being 
a  conflict  in  the  evidencek  and  the  Jury  hav- 
ing passed  npon  that  question,  this  oonrt 
will  sot  disturb  tbe  verdict  of  the  Jnty, 
Whether  Norman  VoUjner  wan  nflgUgent  in 
taking  tba  dog  to  the  fair  gFonnd,  or  permit- 
ting the  dog  to  follow  him  to  the  fair  ground 
and  rraialn  near  the  race  track  In  the  pres- 
enios  of  a  largeasseinb);  of  people  whena  race 
was  In  progress,  was  n  qiisstloq  for  the  imj 
to  detenalne  fnmi  all  the  facts  and  droom* 
stances  surroondlng  the  Incident  We  are 
oonvlneedi  howeyer,  frost  all  tbe  facta  of 
this  case,  that  tbe  Jnry  were  Jnstlfled  In 
eondudlng  that  U-  was  .■e^lgenna  tm.  the 
part  of  the  defendant.  Vollmer  In  taking  tbe 
dog  to  the  race  track,  aad' permitting  tba  dog 
to  remain  near  the  taoetracft  while  tba  race 
was  In  progress^  witiMnt  proper  restraint,  or 
wlthoat  being  abM  tor  control  the  aettona  of 
the  dog  so  a*  to  prevent  the  dog  going  vpoa 
the  race  track  and  Interfering  with  tlie  race. 
ft  Is  common  knowledge  that  a  speed  con- 
test between  horses  Is  for  the  entertainment 
and  edification  of  the  hmnan  family,  and  not 
the  dog  family,  and  that  as  a  rule  large 
numbers  of  pe(qE>Ie  gather  bear  the  race  trade, 
:  and  at  which  place  there  is  excitement  Jostie, 
and  posh  In  the  straggle  for  an  advantageous 
position  where  tbe  spectatw  may  best  observe 
the  contest  At  sn<Si  place  we  think  a  dog 
shonld  not  Be  permitted  to  go,  and  especially 
should  not  be  taken,  and  that  a  person,  wbo 
takes  or  suffers  a  dog  to  be  taken  to  such 
(dace,  wh«re  an  injnry  results  from  tbe  acta 
of  the  dog,  Is  guilty  of  negllgeaoe.    Persons 
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who  are  keepers  and  cuBtodlana  of  doga  are 
required  to  exerciae  proper  Jwlgment  as  to 
tbe  place  where  the  dog  is  taken  and  the  i>o- 
sition  In  which  the  dog  may  be  placed,  and 
are  responsible  for  the  acts  of  such  dog,  and 
when  dogs  are  taken  to  a  place  not  suitable 
or  proper,  or  placed  or  suffered  to  be  placed 
In  a  position  where  they  become  a  dangerous 
agency,  and  an  Injury  results  therefrom,  we 
think  a  Jury  la  warranted  in  condndlng  that 
the  owner,  harborer,  or  person  in  control  of 
■uch  dog  is  (oilty  of  negligence.  In  this 
caae  the  condusion  of  the  Jnry  in  respect  to 
Bocb  matter  we  do  not  believe  should  be  dis- 
turbed. In  a  former  part  of  tills  opinion 
we  have  discussed  the  Question  as  to  the 
Icnowledge  of  the  appellants  as  to  the  traits 
or  habits  of  the  dog.  - 

It  is  further  argued,  in  support  of  the  mo- 
tion for  a  nonsuit,  that  It  does  not  appear 
that  tlie  dog  was  croasiiig  the  trade  at  the 
time  of  the  race,  and  by  this  means  came  in 
contact  with  the  horse,  and  that  the  Injury 
was  an  accident,  and  could  not  have  been 
prevented.  We  think  the  evidence  folly.  Justi- 
fies the  finding  of  the  Jury  in  this  respect, 
and  that  the  dog  had  no  right  upon  the  trade 
at  such  time,  and  that  the  injury  was  not 
purely  an  accident,  but  was  the  result  of  the 
negligence  on  the  part  of  tbe  appellant  and 
those  with  him  in  permitting  the  dog  to  go 
upon  the  tracjk.  The  plaintUF  was  a  licensee 
of  the  defendant  Fair  Association  and  bad  a 
right  to  be  upon  the  track.  The  dog  was  not 
a  licensee,  but  was  there  as  a  trespasser 
without  right.  The  appellants  must  have 
known  that  the  plaintUf'had  a  right  to  ride 
upon  such  track,  and  were  there  to  witness 
such  contest,  and  when  they  permitted  or  suf- 
fered the  dog  to  go  upon  the  track  they  there- 
by permitted  a  dangerous  agency  to  be 
placed  where  ttie  plaintiff  had  a  right  to  pre- 
sume safety,  orhey  could  hav«  avoided  the 
accident  by  restraining  the  dog.  They  could 
have  prevented,  the  acddbnt  by  leaving  the 
'dog  at  home,  or  by  removing  Iklm  txom  the 
gronnda  after  tbegr  discovered  he  was  there, 
«veB  thoogh  they  did  not  knesv  that  he  tol- 
towed  them  onto  the  ground.  The  evidence 
shows  this  dog  to  be  a  large  greyhound,  prob- 
ably two  fleet  and  a  lialf  high,  and  It  may 
TeadUy  be  seen  the  danger  which  might  re- 
sult to  a  rider  with  an  object  of  this  dlmoi- 
alon  placed  in  his  path.  These  were  aU  ques- 
tions tlut  were  proper  for  the  Jnry  to  consid- 
er in  determining  the  question  of  negligence. 

It  is  also  contended  that  the  motion  for  a 
nonsuit  sboaid  be  sustained  because  tiiere  is 
a  variance  between  the  complaint  and  the 
proof,  in  that  tlte  complaint  alleges  a  Joint 
tort,  whHe  the  evidence  falls  to  show  a  Joint 
tort,  or  any  tort  at  all.  We  have  discussed 
tlM  allegations  «f  tbe  complaint  with  refer- 
ence to  the  tort  being  Joint,  and  we  believe 
the  proof  is  sufficient  to  warrant  tbe  Jury  in 
condudlng  tb&t  the  defendants  were  guilty 
-of  negligence  Jointly  in  allowing  the  dog  to 
go  opon  the  trade  and  to  be  at  a  place  where 


it  had  no  right  to  be,  and  at-whidv  the  plain- 
tiff had  a  riglU  to  presume  safety.' 

What  has  been  said  with  ref erenc<ii  to  the 
motion  for  a  nonsuit  by  Norman  Vollmer  ap- 
plies also  in  a  general  way  to  the  contention 
made  by  tbe  Fair  Association.  The  Fair  As- 
sodation  had  anthorized  and  licensed  the 
plaintiff  to  ride  in  a  speed  contest  upon  its 
grouQd.  The  evidence  shows  tttat  it  was  a 
rule  generally,  and  of  this  association,  not  to 
ponnit  dogs  apon  the  fair  gronnd,  and  espe- 
dally  the  race  tradu  TIm  evidence  in  this 
case  shows  that  the  dog  la  controversy  went 
upon  the  fair  ground  wltlioat  any  restraint 
upon  tbe  part  of  those  in  wlMse  company  he 
waA  or  the  Fair  Assodation.  The  Fair  As- 
sociation knew  the  dog  went  npon  the  fair 
grounds  and  took  no  steps  to  restrain  the  dog 
or  see  that  he  did  not  beoome  a  dangerous 
agency,  but  relied  Hpo»  Norman  Vollmer  and 
his  sister  to  take  proper  care  and  propwly 
restrain  the  dog.  In  snch  case  the  aasodA- 
tlon  was  cesponsible  for  tbe  acts  of  Norman 
VoUmer.  Under  all  of  these  circumstances, 
we  are  satisfied  that  it  was  the  duty  of  tbe 
Fair  Association  to  not  permit  dogs  or  any 
other  dangerous  agendes  to  go  opoa  the  race 
track  where  the  plainttS  bad  a  right  to  pre- 
sume safety,  and  tbat  it  was  negligence  on 
the  part  of  the  assodation  to  perpilt  the  dog 
to  go  unrestrained  upon  the  fair  grounds  and 
tbe  race  track,  and  the  Jury  were  warranted 
in  concluding  that  it  was  negligence,  and 
that  they  were  liable,  as  well  as  the  other  de- 
fendant, for  the  injury  resulting  from  the 
acts  of  such  dog. 

Numerous  errors  are  alleged  in  the  giving 
of  Instructions  on  the  court's  own  motion 
and  refusing  to  give  instructions  requested 
by  appellants.  We  have  examined  these  dif- 
ferent objections  and  find  the  court  correctly 
stated  the  law  to  the  Jury.  Many  of  the  ob- 
jections made  to  the  instructions  are  covered 
by  the  discussion  In  this  opinion  of  other 
questions.  We  think  the  court  correctly  In- 
structed the  Jury  that  if  the  defendant  Nor- 
man Vollmer  took  the  dog  onto  tbe  fair 
grounds,  or  permitted  the  same  to  follow  him, 
knowing  that  horses  were  to  race  upon  tbe 
track  while  said  dog  was  there,  and  that  said 
animal  by  nature  was  Inclined  to  Interfere 
with  and  run  after  horses,  and  that  the  de- 
fendant Norman  Vollmer  knew  such  fact,  and 
that  if  he  took  the  animal  npon  the  grounds 
and  failed  to  exercise  such  care  and  caution 
as  a  reasonably  careful  and  cautious  person 
wonld  use  under  the  same  and  similar  condi- 
tions to  prevent  said  dog  getting  upon  said 
track  or  Interfering  with  the  running  horses, 
and  by  reason  of  such  want  Of  care  the  dog 
went  upon  the  track  and  cansed  the  tnjnry, 
such  defendant  would  be  liable. 

The  court  further  Instructed  the  Jury  that 
if  the  defendant  Norman  Vollmer  did  not 
kbow  of  tbe  presence  of  the  dog  nntll  about 
the  time  tbe  race.  In  which  the  injury  occnp- 
red,  wasbdngrun,  and  until  Norman  Vollmer 
was  inside  of  the  fair  ground,  and  at  the  time 


Digitized  by 


Google 


1028 


104  PACIFIC  nBPORTBB. 


(Idaho 


the  rac^  was  ran  tbe  dogf  wius  with  Norman 
VoUmer,  and  was  a  dog  kept  about  the  prem- 
ises of  John  P.  Vollmer,  In  which  Norman 
Vollmer  lived,  then  It  was  incumbent  upon 
Norman  Vollmer  to  use  due  cure  and  caution 
to  keep  the  dog  off  of  the  track;  and  the 
fact  that  one  Rolston  Vollmer  had  his  hand 
upon  the  collar  of  said  dog  would  not  alone 
and  of  itself  mean  that  due  care  was  being 
exercised,  and  under  such  conditions  the  fact 
that  a  race  was  being  run,  and  the  fact  that 
dogs  are  likely  to  become  excited  and  use 
atrenuous  efforts  and  get  away  and  upon  said 
track,  should  be  considered ;  and  It  must  ap- 
pear that  such  care  and  caution  was  taken  as 
would  reasonably  prevent  the  dog  getting 
upon  the  track;  and  it  was  for  the  jury  to 
'determine  whether  the  dog  entered  upon  the 
track  with  the  knowledge  of  Norman  VoU- 
mer, or  without  his  knowledge,  and  if  said 
Norman  VoUmer  permitted  the  animal  to  go 
with  him  to  the  track  or  remain  with  him 
after  being  upon  the  track,  and  failed  to  use 
reasonable  care  and  caution  as  a  reasonable, 
incident,  and  cautious  person  would  do,  un- 
der the  same  or  similar  conditions,  and  the 
dog  did  enter  the  track  and  cause  the  injury, 
then'  the  defendant  Vollmer  would  be  guUty 
of  negligence,  regardless  of  whether  he  was 
the  owner  of  the  dog  or  not — correctly  states 
-the  law  as  to  the  liability  of  an  owner,  har- 
borer,  or  person  in  control  of  domestic  ani- 
mals. 

The  court  also  told  the  Jury  that  they 
must  determine  from  the  evidence  under  the 
law  whether  either  or  both  of  the  defendants 
were  negligent,  or  whether  either  or  both  of 
the  defendants  exercised  reasonable  care  and 
caution  fairly  and  impartially,  solely  from 
the  testimony  before  them ;  and  In  determin- 
ing the  amount  of  damages  the  law  allows 
such  amounts  as  wUl  reasonably  compensate 
the  plaintiff  for  the  injuries  sustained ;  that 
the  damages  were  purely  compensatory  for 
the  loss  of  time  and  the  physical  and  mental 
pain  and  suffering  undergone  and  expenses; 
that  nothing  should  be  allowed  as  punish- 
ment for  causing  the  Injury;  and  that  the 
plaintiff  could  not  recover  either  for  medical 
services  or  for  diminution  of  earning  power 
during  bis  minority.  These  Instructions,  we 
think,  cleiirly  define  the  defendants'  right  un- 
der the  circumstances,  and  the  measure  of 
damages  to  be  awarded,  and  we  believe,  In 
effect,  cover  all  of  the  questions  embraced  in 
the  Instructions  asked  by  the  defendants, 
and  correctly  gave  the  law  to  the  jury. 

We  have  ca;:efully  examined  all  the  alleged 
errors  presented  by  the  record  and  find  no 
grounds  for  .reversing  the  juilgment. 

Judgment  afiirmed.  Costa  awarded  to  re- 
spondent 

SULLIVAN.  C.  J.,  and  AILSHIB,  3„ 
«OBoar. 


FERGUSON  T.  McOUIRE. 
(Supreme  Court  of  Idaho.     Oct.  80,  1909.) 

1.  JtTDOEB  a  20*)— Calunq  in  Judob  Fbou 
ANornEB  District. 

Under  the  provisions  of  section  12,  art.  5. 
of  the  t'onfititution,  and  section  3880.  Rev. 
Codes,  a  district  judge  may  hold  court  in  any 
county  of  the  state  upon  the  request  of  the  judge 
of  the  district  in  which  such  court  is  to  be  held. 
[Ed.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  i  140 ;   Dec  Dig.  i  2».»] 

2.  Judges  (|  20*)— Calliito  iit  Judob  Fbok 
Anotukb  Distbict— Mo'noN  fob  Continu- 

;ANCE. 

Held,  that  Judge  Wood,  as  presiding  judge, 
bad  authority  to  pass  upon  the  motion  foe  a 
continuance,  and  that  there  was  no  error  in 
overruling  said  motion. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dec. 
Dig.  {  29.*] 

3.  Mines  and  Minebaxs  ({  55*)  —  Contbact 
TO  Seli.. 

Held,  that  the  contract  sued  on  is  a  coo- 
tract  for  the  sale  of  certain  mining  claims,  and 
that  the  terms  and  conditions  of  said  contntrt 
were  not  complied  with  by  the  would-be  pur- 
chaser. 

[Kd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec,  Dig.  I  6{k*] 

4.  MiNBS  AND  M1NEBAI.S  a  55*)— Contbact  to 
Sell— Rescission — Conditionb  Precedent. 

Beld,  that  the  stipulation  in  said  contract 
to  perform  certain  annual  assessment  work  upon 
said  claims  was  a  part  of  the  consideration  for 
said  contract 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  §  35k*J 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Shoshone  Coun- 
ty; Fremont  Wood,  Judge. 

Action  by  C.  B.  Ferguson  against  H.  P. 
McGulre.  From  a  judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defendant 
api)eals.    Affirmed. 

James  A.  Waj'ne,  for  antellant  Gray  ft 
Knight  and  Wm.  K.  Shlsslra:,  for  respondent 

SULLIVAN,  C.  J.  This  action  was  brought 
to  annul  and  avoid  a  certain  contract  made 
iSor  the  sale  of  an  undivided  one-half  inter- 
est in  four  mining  dalms  situated  in  8nm- 
mlt  mining  district,  Shoshone  county,  and 
to  quiet  the  title  to  said  one-half  interest  In 
the  plaintiff.  The  answer  put  in  Issue  the 
material  allegations  of  the  complaint  and 
the  cause  was  tried  by  the  court,  and  Judg- 
ment entered  aa  prayed  for  by  the  plaintttt. 
A  motion  for  a  new  trial  was  denied,  and 
this  appeal  is  from  the  Judgment  and  said 
order.  Numerous  errors  are  assigned;  but 
in  appellant's  brief  and  argument  only  two 
are  considered,  and  those  are  that  the  court 
erred  in  denying  defendant's  motlmi  for  a 
continuance  and  in  overruling  his  motion 
for  a  nonsuit 

Tlii»  action  la  based  on  the  foUowlng  con- 
tract:. "Murray,  Idaho,  Sept  a  1005.  This 
uemotaada  is  that  tlUs  «lay,  the  8tli  day  of 
September,   for  the  sum  of  twenty   seven 


*For  other  cues  8e«  same  toplo  and  section  NUMBBB  in  Dec.  ft  Am.  Digs.  1907  to  iafx,  t  Reporter  ladexn 
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thousand  five  hundred  doHars  ($37,500.0(4  to 
be  paid  us,  JO.  M;  Davis  and  C.  B.  Ferguson, 
as  follows:  Thirteen  thousand  seven  hun- 
dred and  fifty  ($13,750.00)  In  cash  to  be  paid 
In  the  following  manner:  First  two  thou- 
sand ($2,000)  dollars  on  the  15th  day  of  Sep- 
tember, 1906,  and  two  thousand  dollars  each 
and  every  year  thereafter,  until  the  ftill  sum 
of  thirteen  thousand  seven  hundred  and  fifty 
dollars  Is  paid  us,  and  the  delivery  to  us  of 
thirteen  tliousand  seven  hundred  and  fifty 
dollars  of  stock  of  the  par  value  of  one  dol- 
lar per  share  of  the  Idaho  Glory  Mining 
Company,  treasury  stock  to  be  nonassessable 
and  fully  paid  up,  delivered  within  sixty 
days  from  date  of  this  instrument.  For  and 
In  consideration  of  one  dollar  in  hand  paid 
■08,  we  hereby  sell  and  dispose  of  all  our 
right,  title  and  Interest  in  and  to  the  fol- 
lowing claljns,  all  of  Joice,  O.  B.  Ferguson, 
!Raven,  Ferguson  Fraction,  all  of  the  above 
claims  containing  full  size  six  hundred  feet 
by  fifteen  hundred  feet,  except  the  Jolce, 
which  is  five  hundred  feet  by  fifteen  hundred 
feet,  all  situated  on  Beartop  Mountain  (over) 
Summit  mining  district,  near  Murray,  Idaho, 
to  H.  P.  McGulre,  trustee,  to  have  and  to 
bold  the  same  free  and  clear  of  all  claims, 
Hens  or  incumbrances  of  any  nature,  and 
said  H.  P.  McGuire  and  associates  agree  to 
do  all  assessment  work  and  open  up  the 
claims  to  the  best  interest  of  all  the  com- 
pany. September  8,  1905.  R.  M.  Davis.  C. 
B.  i>rgu8on.  H.  P.  McGulre,  Tmstee.  Wit- 
ness:   F.  W.  Wenta." 

It  appears  from  the  record  that  the  Idaho 
Glory  Mining  Company,  mentioned  In  said 
contract,  was  organized  under  the  laws  of 
the  state  of  Washington,  and  that  it  bad  nev- 
er compiled  with  the  Constitution  and  laws 
of  the  state  of  Idaho  in  regard  to  doing  busi- 
ness in  this  state.  It  also  appears  that  Mc- 
Gulre, appellant,  s^it  to  Ferguson,  respond- 
ent, 6,875  shares  of  the  capital  stock  of  said 
corporation.  It  was  claimed  by  Ferguson 
that  it  was  the  understanding  under  this 
agreement  that  the  mining  claims  mentioned 
therein  should  be  conveyed-  to  said  corpmra' 
tion,  and  that  they  should  be  developed  by 
that  company,  and  that  the  stock  which  he 
was  to  receive  In  that  ccHnpany  constttuted 
an  Interest  in  those  claims.  Because  the 
corporation  failed  to  comply  with  the  laws 
of  this  state  in  regard  to  dolag  business  in 
this  state  and  to  take  over  whatev^  rlg^t  to 
the  said  mining  claims  McGulre  had,  Fer- 
euson  refused  to  accept  the  first  payment  of 
$1,000  due  him  under  the  contract,  and  on 
March  19,  1907,  began  suit  against  the  de- 
fendant, McOulre,  and  aald  corporation  for 
the  purpose  of  quieting  title  to  his  undivid- 
ed ose-half  Interest  in  said  claisia.  Said  ac- 
tUm  was  prosecuted  to  final  judgment,,  and 
on  October  13,  1907,  Judgment  was  entered 
in  favor  of  McGulre  and  against  Ferguson^ 
The  court  held  therein  "that;8aid  H,  P.  Mc- 
Gulre has  done  and  performed  all  of  the 
covenants  and  agreements  required  by  sbld 


Agreement  to  be  by-blm;doDe  and  pertorm- 
.ed  up  to  the  time  of  filing  complaint  in 
this  action."  It  appears  that  plaintiff  ao- 
oepted  said  Judgment  as  final  and  demand- 
ed payment  of  the  amount  then  due  to 
Fergnson.  It  aitpeazs  that  the  demand  was 
made  upon  McGuire's  attorney;  McGulre  be- 
ing a  resident  of  Seattle,  state  of  Washing- 
ton. McGulre  failed  and  refused  to  make  the 
payments  then  due  by  the  terms  of  said  con- 
tract to  Ferguson,  or  at  all.  McGulre  bav- 
ins failed  and  -  refused  to  make  the  pay- 
meats  to  Fergnson  as  required  by  the  terms 
of  said  contract,  on  January  14,  1808,  the 
plalutUI  brought  this  action  to  have  said 
contract  set  aside  and  to  quiet  title  in  him 
to  an  undivided  one-half  Int«'est  in.  said 
claims.  The  case  came  regularly  on  for  trial 
at  the  fall  term,  1906,  of  district  court  of 
Shoshone  county..  Judge  Fremont  Wood, 
Judge. of.  the  Third  district,  was  called  to 
ShoshoUft  county  to  assist  Judge  WiUlam  W. 
Woods,  Judge  of  the  First  district,  in  the 
trial  o(  cases,  and  tried  the  case  at  bar.  The 
trial  of  the  case  by  Judge  Wood  is  complain- 
ed of  by  counsel  for  appellant,  and  it  is  urg- 
ed that  Judge  Fremont  Wood  had  no  authori- 
ty to  pass  upon  the  motion  fm*  a  continuance, 
or  txr  try  said  cause.  There  is  nothing  In 
this  oonteDtion.  J-vdge  FreuKnt  Weed  was 
properly  called  to  Shoshone  county  to  as- 
sist Judfee  William  W.  Woods  in  the  trial  of 
cases,  and  he  had  full  authority  to  try  the 
ease  at  bar.  State  Comst  art  0,  {  12;  sec^ 
ti(m  3886,  Revi  Codes.      . 

A  motioQ  for  a  continuance  was  denied, 
and  that  action  of  the  court  is  assigned  as 
error.  The  application  for  continuance  was 
based  on  the  ground  of  the  absence  of  the 
defendant,  McGulre,  and  set  forth  the  tacts 
that  McGutre  wonld  swear  to  if  present. 
The  plaintiff  thereupon  adrnttted  that  be 
would  BO  swear,  and-  the  case  went  to  trial. 
The  defendant  co«dd  not  have  been  prejudiced 
by  said  ruling  of  the -court,  as  the  facts  that 
McGulre  would  swear  to,  if  present,  were 
admitted  in  evidence  and'  considered  by  the 
eourt.  However,  the  point  made  in  regard  to 
this  matter  in  appellant's  brief  is  that  the 
defendant  was  not  permitted  to  submit  bis 
motion  for  a  continuance  to  the  Judge  of 
said  district,  but  was  oompelled  to  submit  it 
to  the  Honorable  Fremont  Wood.  As  above 
held.  Judge  Fremont  Wood  had  authority  to 
try  such  case  and  pass  upon  all  motions  made 
therein. 

It  is  next  contended  by  counsel  for  ap- 
pellant that  the  decision  in  this  fiction  de- 
pends entirely  on  the  construction  to  be  giv- 
en to  said  agreement.  In  the  first  action 
brought  on  this  contract,  above  referred  to, 
the  court  held  that  it  was  a  contract  to  sell 
and  transfer  the  said  Interests  In  said  min- 
ing claims,  and  we  think  the  court's  oon- 
Btruqtien  of  said  contract  at  that  time  was 
correct  It  is  dearly  a- contract  to  sell,  and 
was  so  considered  by  appeHatrt  in  said  flrst-r 
mentioned  action.     Alter'  McGulre  had  pro- 
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cnred  the  Jnilgment  In  his  favor  In  the  firtt 
action,  on  the  theory  that  said  contract  was 
a  contract  to  seU,  his  attorney  now  contends 
that  said  contract  was  an  absolute  sale;  In 
tact,  that  said  contract  conveyed  the  title 
to  the  defendant,  and  that  the  plaintiff  had 
only  an  equitable  mortgage  on  the  premises 
for  the  deferred  payments  and  could  sue  for 
the  purchase  price  or  bring  an  action  to  fore- 
close snch  equitable  mortgage;  that  on  its 
face  the  Instrument  Is  an  absolute  deed.  We 
cannot  agree  with  this  contention.  The  con- 
tract was  clearly  an  option  to  purchase,  or 
an  agreement  to  sell  on  certain  terms  and 
conditions,  which  terms  and  conditions  were 
not  complied  with  by  the  would-be  purchaser. 
WhUe  It  la  true  Ferguson  refused  to  recelre 
the  first  payment  because  the  corporation  In 
which  McGuIre  had  given  him  stock  certif- 
icates had  no  property  or  assets  and  had 
not  complied  with  the  laws  of  this  atate  so 
as  to  authorize  it  to  do  business  wtthin  the 
state,  that  refusal  would  not  relieve  McChilre 
from. making  the  payments  that  be  had 
agreed  to  make,  for  under  the  terms  of  the 
contract  it  was  McGulre's  duty  to  moke  cer- 
tain payments  Ih  order  to  acquire  Ferguson's 
one-half  Interest  In  said  mining  claims.  As 
he  failed  to  do  so,  there  was  no  error  in  the 
action  of  the  court  In  quieting  the  title  In 
Ferguson. 

It  Is  contended  that  equity  would  require 
Ferguson  to  repay  whatever  McGulre  had  ex- 
pended m  doing  the  annual  assessment  work 
upon  said  claims  before  he  could  have  the 
contract  rescinded.  McQuire  by  the  terms  of 
said  CMitiact  agreed  to  do  all  assessment 
work  upon  said  claims,  and  there  is  no  pro> 
vision  in  said  contract  that,  if  he  fails  to 
cany  out  thi>  terms  of  said  contract  In  re- 
gard to  the  payment  of  the  purchase  pricey 
Ferguson  must  repay  him  what  be  had  ex- 
pended in  doing  such  work.  McGulre  obll- 
sated  himself  to  do  the  assessment  work,  and 
that  was  a  part  of  the  consideration  for  said 
4Mntract 

After  a  careful  investigation  of  the  whole 
eeoord  before  us,  we  are  fully  satisfied  that 
the  trial  court  arrived  at  a  just  and  proper 
conclusion  in  the  matter,  and  that  the  judg- 
ment must  be  sustained,  and  It  is  so  order- 
ed, with  costs  in  favor  of  respondent 

STEWART  and  AILSHIE;  JJ.,  concur. 


FLTNN  et  al.  V.  FLTNN  et  al. 

(Supreme  Court  of  Idaho.    Nov.  2.  1909.    On 

Petition  for  Rehearing,  Nov.  26,  1909.) 

1.  Deeds  ($§  56,  e6»)—DKUvKRT— Intent  or 

Obantob.'  • 

The  question  of  whether  a  deed  eonveying 
mining  claims  |ia8  been  delivered  is  one  of  fact 
ana  depends  primarily  upon  the  intention  of  the 
graiftor. 

FEid.  Note;— For  other  cases,  see  Deeds,  Osht 
Dig.  tt  118k  127;   Dec.  Dig.  If  M.  OB.*] 


a  Deeds  (|  56*)— bELmtsT— Test  at. 

As  to  what  oonstltuteS  a  safficient  delivery 
of  a  deed  is  laigaly  a  matter  of  intention,  and 
the  usual  test  is:  Did  the  grantor  by  bis  acts 
or  words,  or  both,  manifest  an  intention  to 
make  the  instmment  delivered  bis  deed,  and 
thereby  devest  himself  of  title? 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  118;   Dec  Dig.  i  56.*] 

3.  Dbkos  (t  208*)— Djeuvkbt— fiumomioT  or 
Evidence. 

Beld,  under  the  evidence  that  there  was  a 
delivery  of  the  deed. 

[Bd.  Note. — For  other  eases,  see  Deeds,  Gent. 
Dig.  H  625-632,  634;  Dee.  Dig.  f  208.*] 

4.  EviDEHoK  (i  313*)  — OoirvnaATiORS  Be- 
tween Othebb. 

The  testimony  of  a  witness  as  to  the  conver- 
sation carried  on  between  other  persons  shoald 
be  received  with  great  caution,  and  a  person's 
memory  of  his  own  utterances  will  generally  be 
regarded  as  more  authentic  than  that  of  a  lis- 
tener. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Deo.  Dig:  i  813.*1 

(Syllabus  by  the  Court.)    ' 

Appeal  from  District  Ck)urt,  Shoshone 
County ;  W.  W.  Woods,  Judge. 

Action  by  Terrence  Flynn  and  others 
against  Thomas  Flynn  and  others.  Judgment 
for  plaintlfrs,  and,  from  it  and  an  order  de- 
nying a  new  trial,  defendant*  appeal.  Re- 
versed, with  directions. 

John  H.  Wounns,  for  appellants.  H.  B. 
WorsteU,  for  respondents. 

BOIiLiyAN,  a  J.  tbUi  Is  an  action 
brought  by  Terrence  Flynn  and  others  against 
Tlumas  Flynn  and  others  for  the  purpose  of 
having  a  certain  deed,  executed  by  Charles 
Flynn  in  favor  of  Thomas  and  William  P. 
Flynn,  dated  August  24,  1001,  conveying  to 
said  grantees  an  undivided  interest  in  seven 
mining  dalms  sltnated  in  t/alande  mining 
distriet,  Shoshone  county,  Idaho,  declared 
void.  This  action  was  begun  by  the  plain- 
tilfk,  who  ore  respond^ta  here,  on  Blay  SI, 
1906>  alleglBg  ttat  the  gnmtor  was  weakened 
in  body  and  mind  to  such  an  extent  aa  to 
nnllt  him  for  the  transaction  of  bnslneea  at 
the  d^te  of  making  said  deed,  and  that,  on 
acconnt  of  the  weakened  condItI<Hi,  the  gran- 
tor was  Inoompetont  to  transact  any  bnsinees, 
and  was  absolutely  under  the  influence  and 
control  of  the  grantee  TDomas  Flynn,  and 
that  the  grantees  in  said  deed  had  fraadu- 
lenUy  conspired  and  planned  to  procare  from 
the  deceased,  Charles  Flynn,  all  of  his  prop- 
erty without  paying  a  fair  or  adequate  con- 
sideration therefor,  and  by  divers  frandn- 
Icnt'  practices  had  procored  from  said  de- 
ceased all  of  his  property  except  that  de- 
scribed  In  said  deed.  The  value  of  the  prop- 
erty conveyed  by  said  deed  is  alleged  to  be 
$80,000.  It  Is  also  alleged  that  the  defcmd- 
snt  Brady  bad  entered  Into  a  contract  tar 
the  irarchase  from  said  grantees  of  all  of 
the  Interests  conveyed  to  them  by  said  deed. 
The  prayer  of  the  complaint  Is  to  the  effect 
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that  Bfllcl  deed  b&  declared  mill  and  yold-  and 
be  canceled,  and  that  Baid  grantees  be  re- 
qnbred  to  convey  to  the  plalntlffB  such  Inter- 
ests In  said  mining  claims  as  they  may  be 
entitled  to  receive,  and  that  the  grantees  be 
directed  to  account  to  the  plaintiffs  for  the 
rents  and  profits  of  said  mining  daims  since 
the  2Cth  day  of  August,  1901,  and  that  an  in- 
junction issue  to  restrain  the  defendants 
from  in  any  manner  transferring  or  incum- 
bering the  title  to  said  claims  during  the 
pendency  of  this  action.  To  this  complaint 
were  filed  two  answers,  one  by  Thtnnas  and 
William  Flynn  and  one  by  Patrick  Brady» 
each  of  which  answers  put  in  issue  all  of  the 
material  allegations  of  the  complaint  There- 
after, on  the  10th  day  of  February,  1907,  the 
plaintiffs  filed  an  amended  complaint,  setting 
up  some  additional  facts,  but  still  basing  the 
ground  for  relief  on  the  mental  weakness  and 
Incotnpeteucy  (tf  the  grantor  and  tlie  fraudu- 
lent practices  of  the  grantees.  The  defend- 
ants answered  said  amended  complaint,  de- 
nying both  the  incompetency  of  the  ^an1»r 
and  the  alleged  fraudulent  practices  of  the 
grantees.  Thereafter,  on  the  13th  day  of 
April,  1906,  a  second  amtoded  complaint  was 
filed,  allegltag  the  incompetency  of  the  gran- 
tor and  the  fraudulent  practices  of  the  gran- 
tees, and  also  the  further  fact  that  said  deed 
had  never  been  delivered  to  the  grantees. 
To  this '  second  amended  complaint'  the>  de- 
fendants filed  their  answers,  denying  the  al- 
leged incompetency  of  the  grantor,  and  also 
denying  that  be  executed  said  deed  under 
duress  or  through  any  fraudulent  practices 
of  the  grantees.  Vpoa  this  second  amended 
complaint  the  cause  was  tried  by  the  court 
The  court  found  that  the  grantor  was  of 
sound  mind  and  caiMible  Of  conducting  busi- 
ness, and  knew  the  force  and  effect  of  his 
act,  and  that  he  "signed  and  executed  said 
deed  of  his  own  accord  and'  Tolitlon,"  and 
that,  at  the  time  said  Charles  Flynn  signed 
and  executed  the  said  deed,  he  was  not  acting 
under  duress  or  eompnlslon  of  the  defendant 
Thomas  Flynn  or  William  P. 'Flynn  or  of 
any  other  person,  and  further  found  that 
iaaid  deed  at  the  date  of  the  grantor's  death 
was  in  the  custody  of  one  Edwin  L.  Norris, 
ESsq.,  and  had  never  been  delivered  l^  the 
said  Charles  Flynn,  grantor,  to  the  defend- 
ants Thomas  Flynn  or  William  P.  Flynn,  the 
grantees,  nor  to  either  of  them,  nor  to  «ny 
one  in  their  behalf.  Judgment  was  entered 
upon  those  findings  In  favor  of  the  plaintiffs, 
adjudging  and  decreeing  said  deed  of  convey- 
ance to  be  null  nnd  void  and  of  no  effect,  and 
that  the  plaintiffs  and  the  def^daut  Thomas 
Flynn  are  decreed  and  adjudged  to  be  the 
true  and  lawful  owners  of  the  mining  claims 
described  in  Said  deed  In  equal  proporttons 
of  one-fifth  each.  A  motion'  for  a  new. trial 
was  made  and  denied  by  the  court,  and  this 
appeal  Is  from  the  Judgment  ahd  the  order 
fleaylng  a  new  trial. 

-  The  only  question  presented  by  the  appeal 
fe  whether  or  not  4here  was  a  deIh'eiy.,of 


said  deed  hy  the  grantor.  It  Is  copte!c4«d.Jv 
counsel  for  the  appellant  that  the^re  was  ft 
delivery  of  the  deed  to  the  grantees,  and  that 
the  court  erred  In  finding  that  there  was  no 
delivery  thereof.  All  of  the  evidence  bearing 
upon  the  question  of  the. delivery  of  the  deed 
is  contained  in  the  record.  The  deed  was 
prepared  by  Edwin  li.  ^^orris,  Esq.,  who  Is 
one  of  the  attorneys  for  the  respoodoits.  ,  He 
also  testified  as  a  witness  on  behalf  of  the 
plaintiffs.  He  testified  that  be  lived  at  DiW 
ton,  Mont,  and  was  engaged  in  the  practice 
of  law  in  that  town ;  that  be  knew  Charles 
Flyiin  In  his  lifetime;  that  be  prepared  a 
deed  for  him— the  deed  In  Question,  The  first 
evidence  introduced  on  the  question  of  the 
delivery  of  said  deed  was  the. {deposition  of 
aaid  Norrls.  The  testlmonj-  in,«Aid;dq[)08Uioa 
shows  that  the  witness  had  a  very  Indlstiiu;^: 
recoUectloo  In  regard  to  the  transaction.  As 
to  the  execution  and  d^ivery  of  the  d«^.  ha 
testified  as  follows:.  "I  will  simply. state 
that  some  of  the  'Circuoastances  I  remember 
dlstli)ctly.  Some  of  the  oirouuista^ces  are 
not  so  distinct,  I  am  not  so  positive  of  them. 
Some  few  of  tbe  circumstances  have  been  call- 
ed to  my  miod  by  conversation  of  Tom  Flysa 
had  a  few  days  ago- .  *  *  *  I  started  to 
band  tbe  deed, to  either  Charley  or  Tom,  af>4 
Tom  made  some  .remark  tp  the  effect  thai 
Chaileiy  might  want  ,tor  change  it  and  it, had 
better,  be  left  here  i  with  Mr.  Norris,  and  that 
be  (Torn). should  come  back  a  few  days )lateK 
and  get  it  frop]  me,  and  to  the  best  of  i|Q( 
recollection,  .refreshened,  b^  ft . eonversatloi^ 
had  with  Tom  Flynn  a  few  days  aas^  I;  ratbr 
e£  think  Tom  is  oosrect  though  I.-cajwot  state 
It  to  bft  a  positive  fact"  He  also:  testified : 
That. on  the  aftentoon  of  the  day  previous 
to  the  execution  of  tbe  deed  Thomsa  Flyua 
Informed  him  that  the  gvantorj  Charles  FlyiuH 
would  be  in  town  the  next  morning  to  do 
some  bttstnesst  That  be  was  not  positive  that 
Tom  Flynn  talked  to  him  about  thematterr 
However,  the  next  moiming,.  August  Zi,  1901, 
b»  remembered  that  Tom  Flynn  drove  up  in 
front  of  witness'  oflSc^  with  Charles.  Flyim 
and  assisted  him  out  of  the  buggy.  That 
said  Charles  was  not  atroqg  physically  and  he 
(witness)  went  out  and  helped  him  into  tbe 
office.  That  he  thereafter  prepared  the  deed 
tsi  question,  and  that  Charles  Flynn  signed 
and  acknowledged  it  in  bis  presence.  That 
when  .Thomas  Flynn  brought  Charles  to  tbe 
office  he  went  away  and  came  back  later  for 
Charles.  That  be  does  not  remember  wliethr 
er  Tom  was  In  the  office  when  the  deed  was 
signed.  That  be  does  remember  that  Mr. 
Melton  came  in,  and  that  there  may  baire 
been  others  there.'  That  he  could  not  rewemr 
foer  whether  Mr.  Ciumcd  was  in  the  office,  bat 
that  Tom  Flynn  had  told  blm  that  Cuuard 
^as  in  tbe  office,  and  that  Tom  was  likely 
correct  In  regard  to  the  matter.  As.  to  tbe 
data  from  which  be  prepared  the  deed,  be 
did  not  know  whether  he  got  it  from.  Tom 
or  Obarlegr  Flynn,  and  testified  that:,  "Very 
llkeljr  .r  got  It  from  Charley,  J>«t  L.  am.  not 
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iioeitlTei  As  to  the  ieonversatlon  I  had  with 
Charles,  he  merely  told  me  whom  he  desired 
to  make  the  grantees,  and  I  rather  think  he 
gave  me  the  data  from  which  to  prepare  the 
deed,  "but  I  do  not  think  he  gave  me  any  rea- 
son for  making  the  deed.  At  least.  If  he 
gave  me  any,  I  cannot  recall  them.  •  •  • 
Charles  was  quite  weak.  I  remember  that 
he  made  the  remark  that  he  did  not  thlsk 
he  would  live  very  long,  and  I  made  the  re- 
mark :  'Oh,  Charley,  yon  have  a  good  while 
to  U-fie.'  However,  I  did  not  think  «s  bat  I 
'wanted  to  Jolly  him  up  a  little,  and  he  said: 
*No;  I  am  not  going  to  be  here  very  long.' 
Judging  from  the  fact  that  Chatfes  Bp<Ae 
about  his  not  living  very  long,  that  deed 
might  have  been  made  with  that  object  in 
view,  but  I  would  not  state  that  as  a  positive 
fact,  but  that  occurred  to  me.  He  lived 
three  days  after  that  Q.  Where  was  the 
deed  after  they  left?  A.  I  could  not  state 
that  of  my  own  memory.  A  tew  days  ago 
Tom  Plynn  recalled  that  Incident,  and  I  have 
Some  memory  to  that  effect.  That  lifter  this 
conversation  in  which  Charles  said  that  he 
was  not  going  to  live  loog  there  was  some- 
flilng  Said,  or  I  started  to  hand  the  deed  to 
dither  Charley  or  Tom,  and  Tom  made  some 
remark  to  the  effect  that  Charley  might  want 
to  change  It,  and  it  had  better  be  left  here 
with  Mr.  Norria,  and  that  he  should  come 
back  a  few  days  later  and  get  It  from  me, 
and  to  the  best  of  my  recollection,  refreshen'' 
M  by  a  conversation  had  with  Tom  Flynn  a 
few  days  ago,  I  rather  think  that  Tom  is  cor>- 
rect,  though  I  cannot  state  it  to  be  a  positive 
fhct"  The  "Witness  further  testified  that,  aft- 
er the  remark  about  Charley's  not  going  to 
live  long  and  witness'  reply,  "Tom  made  the 
remark  to  the  effect  that  Charley  might  want 
to  change  it  or  something  of  that  klndJ  My 
memory  has  been  refreshed  by  a  convertetlon 
with  Tom  Fljim  to  that  effect,  and  I  think  he 
to  about  right." 

Thomas  Flynn,  one  of  th*  defendants,  teB- 
tlfled  on  their  behalf  that  the  deceased, 
Charles  Flynn,  lived  With  him  fo):  some  years 
before  his  death;  that  he  had  been  falling 
rapidly  .tnd  a  short  time 'before  the  deed  was 
executed  witness  lived  some  distance  from 
Dillon,  Mont.,  and  on  the  morning  of  the  day 
When  the  deed  was  executed  Charles  Flynn 
requested  witness  to  take  him  to  town,  as  he 
^'desired  to  fix  up  hib  affairs";  that  they 
drove  to  town,  and  wblle  so  driving  Charley 
told  witness  that  he  intended  to  leave  his 
property  to  him  and  to  his  cousin  William  P. 
Flynn;  that,  after  getting  to  town,  he  went 
to  the  office  of  Governor  Norrls,  whereapon 
be  was  asked  the  following  question:  "Q. 
Then  what  transpired  in  tiie  office  to  yovi 
knowledge,  all  of  it?  A.  My  brother  Charles 
asked  Mr,  Cunard  If  be  was  crazy,  or  any- 
thing of  that  kind.  Mr.  Cunard  says :  'What 
makes  you  ask  me  that  question?  Tou  wais 
always  a  sensible-  man  siiice  I  knew  you.' 
'Well,'  be  siys,  'Terrence  Flynn  made  tiouble 
Cor  allot  us  brothers  heoetofore,  *Bdil  don't 


Want  him  to  make  trouble  any  more  for  my 
brother,  and  I  want  you  to  witness  that  this 
deed  that  I  am  after  making  now  is  all  right 
and  I  am  all  right'  Charley  says  to  Mr. 
Cnnard,  and  Mr.  Norris  says:  There  is  no 
need  of  a  witness,  and,  if  there  is  at  any 
time,  I  will  testify  you  was  all  right*  So 
Mr.  Norrls  finished  testifying  (?)  to  the  deed, 
and  handed  it  to  Charley.  I  believe  I  was 
down  at  the  door  watching  my  horses,  and 
Chhrley  passed  through  the  ofilce  and  handed 
me  the  deed,  and  says:  'Read  that  Tom, 
and  send  it  to  William  Flynn  at  Wallace  for 
to  have  it  placed  on  the  record.'  I  says: 
'No,  Charley;  I  will  not  send  it  out  of  the 
county  while  you  are  alive.  I  will  leave  it 
here  with  Mr.  Norrls.  If  you  get  well,  you 
can  take  care  of  it  If  you  die,  I  will  take 
care  of  it'  That  was  all.  Mr.  Norris  told 
him  tlien  he  wonld  be  good  for  a  good  many 
years  yet  He  says :  'No,  Mr.  Norris ;  it  Is 
not  a  question  of  many  mouths  or  years.  It 
is  a  question  of  days,  not  of  months  or  years, 
and  I  have  no  further  use  for  ttiat  property.* 
That  was  the  last  words  he  said  in  Mr.  Nor- 
ris' office.  Q.  Do  I  understand  the  deed  got 
into  your  hands?  A.  He  walked  down  and 
handed  it  to  me,  and  told  me  to  read  It  Q. 
Was  it  Norrls  that  handed  you  tlie  deed?  A. 
No,  sir;  it  was  my  brother,  Charles  Flynn, 
handed  it  to  me.  Q.  Who  was  It  handed  the 
deed  to  Nonrla?  A.  I  vslked  up  and  handed 
it  to  Mr.  Norrls  for  safe-keeping,  and  told 
hlOD,  if  iChariey  got  well,  he  conld  get  It;  If 
ncft  I  would  take  care  of  It  The  deed  re- 
mainod.  with  Oovemor  Norris,  and  my  brother 
died  wlthia  three  days  afterwards,  and  a 
tew  days  after  his  death  I  went  to  Governor 
Nocris'  office,  «nd  got  .tbq  deed  and  have  i»- 
t&lned  It  ever  sine^" 

One  of  the  plaintiffs,  Terrence  Flynn,  testi- 
fied in .  bebjM  of ,  the  plaintiffs  to  the  effect 
that  he  was-  present  during  the  time  that 
Governor  Norris  was 'giving  his  deposition  at 
Dillon,  that  bis  brother  Tom  Flynn  was  ia 
the'  rovm,  and,:,  when  the'<9<iyemor  was  tes- 
tifying in  cpnnectton  wtth  the  execution  of 
tbs  deed  and  tlxe  drcvBapt^nces  attendant  up- 
on its  delivuty  and'  its  r«t«ition  by  Governor 
Norris,  Tom  nodded  his  head  in  approval. 

Mn  CaCee  testlfted  on  behalf  of  the  plain* 
tiffs  ts  the  effect' that  he  was  a  stenographer, 
And  was  in  -Mr.  Norris'  office  at  Dillon  about 
fo«r  days  before  the  Governor's  deposition 
was  taken  in  this  case,  and  beard  Tom 
Flynn's  stabament  with  r^erence  to  tbe  deed 
executed  by  Charles  Flynn  on  the  24th  of 
August  1901.  He  testified  as  follows: 
"About  fbur  days  betare  the  11th  of  March, 
when  the  Oeposltilon  was  taken,  Mr.  Flynn 
«ame  to  Mr.  Norris'  office  where  I  was 
working  as  'a  stenogcapher,  imt  I  was  not 
working  then.  I  was  sitting  at  my  typewrit- 
er deft  doing  nothing,  and  Mr.  Flynn  came 
in.  and  asksd  Mr.  Norrls  U  he  would  appear 
when  these  depositions  were  taken  on  the 
11th  without  being  subpoenaed,  and  I  am  go- 
ing j»  the  stand  and  teU  what  I  know,  «n4 
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Mr.  Norrte  said:  'Yes;  I  will  be  there  any 
way  about  this.'  Mr.  Tom  Flynn  went  on 
and  talked  some  about  the  case  In  the  way 
of  trying  to  refresh  Mr.  Norris'  menHtry  of 
what  occurred  when  that  deed  In  question 
was  made  out.  *  *  •  He  said:  'You  re- 
member I  came  in  here  with  Charles,'  and 
Mr.  Norrla  said,  'Yes ;  you  brought  Charles 
here  in  a  buggy,  and  it  was  just  a  few  days 
before  Charles  died.  I  think  it  was  on  Sat- 
urday,' and  Tom  said:  'Yea,'  it  waa  on  Sat- 
urday, and  Charles  died  on  Tuesday.'  And 
Tom  asked  Mr.  Norris  If  be  remembered 
about  Finlay  Cunard  being  In  the  office  at 
that  time,  as  he  might  have  been  wanted  for 
a  witness,  and  Mr.  Norris  said:  'No ;  I  have 
ao  recollection  of  Cunard's  being  in  the  of- 
fice at  that  time.'  And  Tom  said  to  Mr.  Nor- 
ris: 'Yes ;  he  was  In  here,  Ijecause  Charles 
asked  you  at  the  time  if  it  would  be  neces- 
sary to  have  a  witness  to  the  deed,  and  yon 
said,  "No,  I  will  at  all  times  swear  that 
Charles  Is  all  right;" '  and  Mr.  Norris  then 
said:  'No ;  I  don't  beliere  I  made'  that  state- 
ment about  swearing  about  the  deed,  but  I 
more  than  likely  said  tha^  a  "w-ltnefis  was 
unnecessary  to  the  deed.'  And  then  they 
talked  on  for  a  while,  and  ptvsently  Tom 
aaked  Mr.  Norris,  he  says.  'Po  you  remem- 
ber, Mr.  Norris,  after  he  signed  the  deed  of 
asking  Charles,  "What  shall  I  do  with  this 
deed,"  and  started  to  hand  the  deed  to  me. 
and  Charley  said,  ''Give  it  to  Tom,"  and  then 
Tom  said,  "No,  Charles ;  let  Mr.  Norris  keep 
the  deed  here  because  you  might  want  to 
come  and  change  it,  so  Just  leave  it  here, 
and  if  at  any  time  you  want  to.  come  and 
change  It  yon  can  do  so,  and  Mr.  Norris  will 
make  any  change  in  it  you  want  him."  *  Mr. 
Norris  then  said,  'Well,  that  sounds  familiar 
now  that  you  bring  it  to  my  n^ind.  I  do 
remember  of  starting  to  band  you  the  deed 
and  you  saying  to  Charles,  "No;  let  Mr.  Nor- 
ris keep  it,  because  you  might  want  to  come 
down  and  change  It,  and  you  could  do  so  if 
yon  leave  it  with  Mr.  Norris.'' '  And  then  Tom 
went  on — let  me  see  what  was  next — Tom 
said  they  left  then  and  he  said  after  Charley 
died  he  and  Billy  Flynn  came  back  ajid  cot 
the  deed,  and  Mr.  Norris  said:  'Yes;  I  re- 
memb^  after  Charles  died  you  came  back 
and  got  the  deed,  but  I  dqn't  remember  about 
Billy  Flynn  coming  In  and  getting  it.'  And 
then  they  talked  on  there  and  r^ieated  a 
great  deal  of  this,  t^rtlcular  stress  laid  on 
a  few  questions.  I  happened  to  be  studying 
Cooley  on  Contracts  at  that  time,  and  I  had 
a  conversation  with  Gfovemor  Norris  after 
Tom  left  that  impressed  the  facts  upon  my 
memory."  On  cross-examination  tbe  witness 
testified  that,  after  Tom  left.  Governor  Nor- 
ris and  he  talked  about  tbe  statementp  that 
Tom  bad  made  while  there,  and  thereupon 
the  Governor  dictated  to  said  stenographer 
the  substance  of  the  conversation  that  took 
place  Just  as  the  witness  had  testifled  to  it, 
and  a  copy  of  said  conversation  as  dictated 
was  taken  down  by  tbe  witness  CafCee  and  a 


copy  of  It  was  sent  to  the  attorneys  for  re- 
spondents at  Spokane,  Wash., .  and  a  copy 
was  retained  In  the  office  of  Norris. 

It  will  be  observed  from  the  testimony  of 
this  witness  that  he  first  testifies  that  he 
was  doing  nothing,  sitting  at  his  typewriter 
desk  during  the  conversation  he  attempted 
to  narrate,  and  at  the  close  of  his  testimony 
he  testifled  as  follows:  "I  happened  to  be 
studying  Cooley  on  Contracts  at  that  time." 
It  is  thus  made  to  appear  from  his  first 
statement  that  he  waa  doing  nothing  but  sit- 
ting at  his  typewriter  table,  and,  before  he 
closes  his  testimony,  he  states  that  at  that 
time  he  was  studying  Cooley  on  Contracts. 
He,  however,  may  have  meant  by  this  that 
he  was  studying  Cooley  on  Contracts  while 
in  the  ofllce  of  Mr.  Norris,  and  not  at  the 
time  the  conversation  occurred.  It  further 
appears  that  at  the  very  time  that  said  con- 
versation took  place  Governor  Norris  was 
the  afttorney  for  the  plaintiffs  in  this  action ; 
that  {he  conversation  had  between  him  and 
Tom  Flynn,  as  be  understood  it,  was  of  im- 
portance In  this  case;  that  he  had  his  ste- 
nographer, Caffee,  take  tt  down  in  shorthand, 
and  had  a  copy  of  it  sent  to  the  attorneys 
for  resix>ndents  who  lived  in  Spokane.  The 
conversation  which  occurred  between  Mr. 
Norris  and  Tom  Flynn  was  not  testified  to 
by  the  witness  Norris  in  all  particulars  as 
was  testified  to  by  the  witness  Caffee.  While 
Caffee  says  in  one  breath  that  he  was  doing 
nothing  during  that  conversation,  he  says  in 
another  that  he  was  studying  Cooley  od 
Contracts,  and,  if  his  mind  had  been  thor- 
oughly fixed  on  Cooley  on  Contracts,  he  evi- 
dently could  not  have  fully  understood  much 
of  the  conversation  that  took  place  between 
Tom  Flynn  and  Governor  Norris.  The  fore- 
going is  substantially  all  of  tbe  evidence 
upon  the  question  of  the  delivery  of  said 
deed. 

It  will  be  observed  from  the  foregoing 
that  witness  Norris  did  not  go  Into  tbe  de- 
tails of  the  conversation  had  l)etween  him- 
self and  Tom  Flynn  as  fully  as  did  the  wit- 
ness Caffee,  and  at  the  time  the  d^iwsitlon 
of  Norris  was  taken  according  to  Caffee'* 
testimony  the  Governor  had  carefully  dic- 
tated to  him  the  conversation  had  between 
himself  and  Tom  Flynn,  which  occurred  wily 
a  few  days  befofre  the  taking  of  the  deposi- 
tion. Tbe  witness  Caffee  had  apparently  no 
particular  interest  in  the  matter,  and,  ac- 
cording to  his  own  testimony,  was  sitting  at 
his  typewriter  doing  nothing  or  studying 
Cooley  on  Contracts.  The  testimony  Qf  Nor- 
ris as  to  that  conversation  is  not  positlTek 
and  he  certainly  ought  to  have  recollected  it 
as  well  as  his  stenographer,  having  dictated 
the  conversation,  as  he  understood  it,  short- 
ly after  It  occurred.  Norris  testified  that  he 
remembered  that  Charles  Flynn  said  to  hUa 
that  he  did  not  think  he  would  live  very  long; 
and  in  reply  thereto  tbe  witness  testifled  that 
he  remarked,  "Oh,  Charley,  you  have  a  good 
while  to  live,"  though  be  did  not  think  w^ 
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bat  wanted  to  jolly  him  tap  a  little.  But  be 
Bald,  "No;  I  am  not  going  to  be  here  very 
long."  This  corresponds  with  the  testimony 
'given  by  Tliomas  Flynn  in  regard  to  that 
eonVersation  when  Norris  remarked,  "Oh, 
Chartey,  yon  have  a  good  while  to  live." 
Flynn  testified  as  follows:  "Mr.  Norrls  told 
him  then  that  he  would  be  good  for  a  good 
many  years  yet.  •  lie  says,  *No,  Mr.  Norrls; 
It  is  not  a  question  of  many  years.  It  id  a 
qawtion  of  days,  not  of  months  or  years, 
tind  I  ha  via  wf  farther  use  for  that  proper- 
ty.'" It  clearly  appears  from  nil  of  the  tes- 
timony that  Charles  Flynn  was  thoroughly 
impressed  with  the  idea  that  he  could  live 
but  a  very  short  time,  and  that  he  intended 
to  and  did  execute  said  deed  with  the  In- 
tention of  conveying  the  mining  claims  there- 
in mentioned  to  the  grantees,  and,  after 
executing  the  deed,  he  delivered  it  to  Thom- 
as Flynn  and  told  him  to  send  it  to  William 
Flynn  at  Wallace,  and  have  him  file  It  for 
record.  Thomas  Flynn  thereupon  received 
the  deed,  and,  believing  that  his  brother  was 
a  very  ^clt  mauj  thought  to  encourage  him 
by  stating  that  he  would  not  send  it  out  of 
his  county  while  Charles  lived ;  that  he  would 
le«ive  it  with  Mr.  Norris  for  safe-keeping; 
and  that,  if  Charley  got  well,  he  would  re- 
turn it  to  him,  If  he  wanted  it ;  If  not,  be 
Would  have  it  placed  on  record.  We  think 
from  all  of  the  evidence  It  was  the  clear 
Intention  of  the  grantor  to  deliver  said  deed, 
and  that  it  was  the  clear  intention  of  Thom- 
as Flynn  to  receive  it,  and  that  It  was  de- 
livered by  Charles  F^nn  and  received  by 
Tliomns  Flynn. 

Referring  again  to  the  testimony  of  Caffee 
rtud  his  testimony  as  to  the  conversation  that 
iK-chrrM  between  Tdv.  Norrls  and  Thomas 
Flynn  ff  few  days  prior  to  the  time  the  dep- 
**ttloH\va9  taken,  it  will  be  observed  that 
that  conversation  was  in  regard  to  acta- and 
farts  that  had  occurred  long  prior  to  the 
(l*te  of  the  conversation,  and  that  the  wit- 
ness Caffee  was  sitting  at  his  typewriter  do- 
ing nothing,  as  he  states  In  one  place,  or 
studying  Cooley  on  ContriiotS,  as  he  states 
in  another,  and  perhaps  not  paying  any  par* 
tlcnlar  attention  to  the  conversation,  and 
m>iy  have  reiheml)ered  said  conversation  as 
It  was  dictated  to  him  by"  Governor  Norrls. 
The  record  shows  thfat  Norrls  and  Flynn  who 
had  the  conversation  substanttnlly  agree  as 
to  what  was  said,  and  that  the  witness  Caf- 
fee miFtkes  some  of  the  sttltemeuta  agtilnst 
Flynn  stronger  than  does  Norris.  The  wit- 
iless  Norrls  repeated  time  and  again  that  he 
thought  "Tom  was  correct."  It  Is  a  common 
ex|ierlence  among  those  dealing  with  human 
testimony,  that  conversations  are  very  Im- 
Iterfectiy  remembered,  particularly  when  the 
exact  language  used  is  sought  to  be  recalled 
^^f  where  the  works  si  lOk  en  wete  of  Indlf- 
fel-ent  interest  to  the  hearer,  and  for  that 
■i"eason,  among  others,  the  testimony  of  a 
witness  as  to  the  conversntlon  can-ied  on  be- 
tween oth^'peMoM  is  received  with  great 


emtlon,  and  a  person's  memory  of  hia  own 
utterances  will  be  regarded  as  more  authen- 
tic than  that  of  a  listener.  It  is  clear  from 
the  evidence  that  Charles  Flynn's  intention 
was  to  place  his  property  In  such  shape  that 
Terrence  Flynn  could  give  the  brotliers  no 
trouble  In  regard  to  It,  and  he  did  so,  so 
far  as  the  interests  in  the  mining  claims  re- 
ferred to  are  concerned,  and  we  conclude 
from  all  the  evidence  that  It  clearly  appear* 
the  deed  was  delivered  and  accepted. 

It  Is  held  that  the  real  test  of  the  delivery 
of  a  deed  is  this:  Did  the  grantor  by  hia 
acts  or  words,  or  both,  Intend  to  divest  him- 
self of  title?  If  BO,  the  deed  is  delivered.  9 
Am.  &  Eng.  Ency.  of  Law,  p.  154.  In  Doty 
V.  Barker  (Ean.)  87  Pac.  964,  the  court  said: 
"What  constitates  a  sufficient  delivery  Is 
largely  a  matter  of  Intention,  and  the  usual 
test  is:  Did  the  grantor,  by  his  acts  or  worda, 
or  both,  manifest  an  Intention  to  make  the 
instrument  his  deed,  and  thereby  divest  him- 
self of  title?"  It  clearly  appears  from  the 
evld«nce  that  Charles  Flynn's  manifest  in- 
tention was  to  deliver  said  deed  to  Thomas 
Flynn,  and  that  he  did  so,  and  that  Thomas 
Flynn  accepted  It  In  Crevellng  v.  Banta, 
138  Iowa,  47,  115  N.  W.  598,  the  court  said: 
"The  issue  as  to  whether  an  instroment  has 
been  delivered  is  one  of  fact,  and  primarily 
dependent  on  the  intention  of  the  grantor." 
In  Kneeland  v.  Cowperthwalte,  1S8  Iowa. 
193,  115  N.  W.  1026,  the  court  said:  "The 
question  of  delivery  is  generally  held  to  be 
one  of  Intent,  and  ordinarily,  where  It  ap- 
pears that  the  grantor  Intended  to  part  with 
the  control  of  the  deed  and  to  pass  the  pres- 
ent title,  the  delivery  is  sufficient  for  that 
purpose,  even  though  there  be  no  physical 
delivery  of  the  deed  to  the  grantees."  In 
Crlswell  V.  Crlswell,  138  Iowa,  607,  116  N. 
W.  718,  the  court  said:  "The  authorities  are 
in  accord  that  the  whole  <iueatlon  of  the  de^ 
livery  of  deeds  Is  one  of  Intent,  and  that 
such  intent  may  t>e  gathered  from  the  cir- 
cumstances surrounding  the  transaction  as 
well  as  from  direct  and  positive  proof,  and 
we  need  cite  no  cases  In  support  of  the  rule. 
Since  the  Intent  of  the  grantor  Is  to  govern, 
no  particular  words  or  acts  are  required  to 
constitute  a  good  delivery.  If  a  deed  be 
handed  to  a  third  person  under  such  drcum- 
Btances  as  to  evidence  an  intention  to  make 
a  d«Aivery  thereof  to  the  grantee  named  there- 
in, it  Is  immaterial  whether  there  be  ex- 
press directions  so  to  do  or  not."  See,  also, 
as  bearing  ujMn  the  question  involved  here, 
Gardiner  v.  Gardiner,  134  MlCh.  90,  95  N.  W. 
973 ;  and  as  to  whether  a  deed  has  been  de- 
livered so  as  to  pass  title  depends  upon  the 
Intention  of  the  parties,  see  Franklin  Ins. 
Co.  V,  Feist,  81  Ind.  App.  390,  68  N.  E.  188; 
Dikeman  v.  Arnold,  71  Mich.  656,  40  N.  W. 
42;  Burk  v.  Siwoat,  96  Mich.  404,  55  N.  W. 
986;  Coulson  v.  Conlson,  ISO  Mo.  709,  79 
8.  W.  473;  Sneathen  v.  Sneathen,  104  Mo. 
201,  16  S.  W^.  497,  24  Am.  St.  Rep.  326.  Up- 
bu  the  question  Invotred-  here  the  case  of 
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Martin  t.  Flaherty,  13  Mont  96,  32  P«c.  287, 
10  L.  B.  A.  242,  40  Am.  St  Rep.  415,  contains 
an  elaborate  dlscuBsloa  as  to  what  consti- 
tutes tbe  delivery  of  a  deed.  In  that  case 
the  court  has  reviewed  a  great  many  cases, 
and  it  is  there  held  that  the  question  of 
delivery  Is  one  of  intention,  and  that  the 
delivery  is  complete  when  there  Is  an  inten- 
tion manifested  on  the  part  of  the  grantor  to 
make  the  Instrument  hla  deed.  See,  also, 
Standlford  v.  Standlford,  97  Mo.  231,  10  & 
W.  830,  3  L.  R.  A.  209.  The  fact  that  the 
deed  remained  in  the  possegsion  of  Mr.  Nor- 
rls,  under  the  circumstances  of  this  case, 
until  after  the  grantor's  death,  does  not  in 
any  manner  affect  the  sufficiency  of  the  de- 
livery of  the  deed.  Bury  v.  Young,  98  Cal. 
446,  33  Pac.  338,  35  Am.  St  Rep.  186 ;  Uut- 
ton  V.  Cramer,  10  Ariz.  .110,  85  Eao.  483; 
iWhlte  T.  WattB,  118  Iowa,  549,  92  N.  W. 
060;  Mnnro  v.  Bowles.  187  111.  346,  68  N.  E. 
331,  54  L.  R.  A.  8G5 ;  Griswold  v.  Griswold, 
1^8  Ala.  239,  42  South.  554.  I2l  Am.  St  Rep. 
04.  In  the  case  at  bar  the  burden  of  proof 
was  upon  the  respondents  to  show  under  the 
facts  of  tbe  case  that  there  was  no  deUv»y 
of  the  deed.  Drees  ▼.  Drees  (Iowa)  104  N. 
W.  479. 

It  appears  clear  to  ns  from  the  evidence 
in  the  case  and  the  law  as  applied  to  that 
evidence  that  there  was  a  delivery  of  said 
deed,  and  for  that  reason  tbe  Judgment  of 
tbe  lowor  court  must  be  reversed  with  di- 
lections  to  enter  Judgment  in  favor  of  ap- 
pellants, and  it  is  so  ordered.  Costs  of  this 
appeal  are  awarded  to  the  appellants. 

STBWART  and  AILSHIB,  JJ.,  concur. 

On  Petition  for  Rehearing. 

AILSHIE,  J.  A  petition  for  a  rehearing 
has  been  filed  in  this  case,  and  It  Is  con- 
tended that  there  Is  a  conflict  in  the  evi- 
dence on  the  question  of  delivery  of.  the 
deed  involved,  and  that  in  deciding  the  case 
the  court  has  disregarded  the  uniform  ru^e 
of  this  jurisdiction  'to  the  effect  that  the  ap- 
pellate pourt  win  not  disturb  the  Judgment 
where  there  Is  a  substantial  conflict,ln  tbe 
evidence. 

Counsel  misapprehend  the  purport  and  in- 
tent of  the  original  opinion.  We  held  there- 
in. In  substance,  and  do  hold,  that  there  is 
no  substantial  conflict  In  the  evidence  on 
the  qupBtion  of  delivery  of  the  deed.  We  al- 
so hold  that,  under  the  law  as  applied  to  the, 
facts  disclosed  by  the  record,  there  was  a 
delivery  of  the  deed.  The  trial  court  found 
that  tbe  deed  was  In  fact  duly  and  regular- 
ly executed  on  the  24th  day  of  August, 
1901,  and  that  tbe  same  "was  thereupon  left 
In  the  custody  of  Edwin  Norris,  a  notary 
puUlc  before  whom  said  instrument  was 
acknowledged,  to  be  held  subject  to  the 
further*  control  and  direction  of  the  gran- 
tor."    After  a  careful   examination  of  all 


the  fivideace  coutalned  In  the. record,  we  ate 
fully  convinced  that  the  finding  of  the 
court  to  the*  effect  that  tbe  deed  was  dellv- 
ered  to  Norris,  to  be  held  by  the  latter 
subject  to  the  direction  and  control  of  the 
grantor,  la  unsupported  by  the  evidence.  It 
Is  clear  to  ua  that  the  grantor  intended  to 
and  did  part  with  the  deed  and  all  right 
of  control  over-  the  same.  Tbe  deed  was  dc^ 
llvered  to  Norris  either  by  the  grantor  or 
grantee.  On  the  latter  point  there  is  sonje 
uncertainty,  but.  as  we  view  tbe  evidence, 
it  makes  no  difference  because  the  Intent  of 
tiifi  gralttoe  ahould  control  In  that  oespect. 
It  was  unqnestlonably  intended  by  the  graU'- 
tor  to  deliver  the  deed  and  part  vrlth  all 
control  over  the  same.  He  bad  conveyed  tbe 
l^operty,  and  expressed  a  desire  to  part 
'Wittb  Its  title  and  further  ownecsblp,  and  on 
that  .point  there  Is  no  conflict  in  the  evi- 
dence. It  Is  equally  dear  that  the  gra^itee 
accepted  the  conveyance  of  the  property, 
and  the  title  and  ownership  thereof. 

Tbe  thing  that  Injects  Into  the  caae  the 
controversy  and  doubt  that  seems  to  bav« 
ariisen  ^owa  out  of  the  fact  that  tbe  grani 
tor,  Charles  Flynn,  was  In  a  dying  condi- 
tion at  the  time  he  executed  this  conveyance, 
and  that  his  brother  Tom  Flynn  realized 
the  situation  and  was  endeavoring  to .  ke^ 
his  brother,  tbe  grantor,  dieered  op  and 
as  buoyant  and  hopeful  as  possible.  He 
consequently  suggested  that  the  deed  be  left 
In  the  hands  of  the  notary  and  clearly  did 
this  for  tbe  puqjose  of  dispelling,  if  possi- 
ble, from  tbe  mind  of  the  grantor  the  Idea 
that  the  grantee  really  thought  the  grantor 
was  In  BO  serious  and  critical  a  condition 
as  subsequent  events  demonstrated.  Tbe 
suggestion  by  tbe  grantee  that  the  deed  be 
left  in  the  bands  of  Norris  was  not  made  be- 
cause of  any  hesitancy  of  tb^  grapto^.ln 
aooeptlng,  tl^  conveyance  or.  tbe  title  ,to 
the  property...  As. we  view  this  evidence,  the 
grantee  might  have  received, the  deed  from 
Norris  at  any  time. subsequent; to. Its  execib 
tion,  and  we  have  no  doqbt  t^ut  th^t  Norris 
would  haV{e  dcUverctd  It.  to  the  grantee  bad 
be  called,  for  It  at  any  time  subsequent  to 
its  execution,  and  w«  think  he  would  l\aT.« 
been  clearly  entitled  and  authorized  to  4o  aOi 

Tbe  petition  Is  denied. 

Sm-UVAN,  0.  X,  and  '.STEWART,  ^^ 
concur. 


PARKS  et  al.  r.  SUIiLiyAN.    • 
(Supreme  Court  of  Colorade.    Oet  4,  1909.) 

Dauaoes  (I  87»)— Destbcction  0»  Pxshonai, 
PBonsBTX— Loss  OT  SesvickA^ 

The  general  nile  is .  that  for  thq  dea^ruo- 
tion  of  proiiert;,  the  measure  of  damage  ia  tbe 
value  'Of  the  property  at  the  titne  6f  its  degtnic- 
tlon  with  interest  on  that  amount ;  and  recov-' 
ery  for. loss  of  time  of  an  engineer  whose  tran- 
sit, had  be^a  destroyed  at  the  rate  tliathe  was 
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earning  at  the  time  was  improper  where  It  did 
not  appear  tliat  he  was  unable  to  perform  other 
work,  or  was  deprived  of  all  wages  by  the  loss 
of  the  instrument  while  he  was  deprived  there- 
of, and  there  was  no  proof  of  the  usable  value 
of  the  instrument  during  that  period. 

[Eld.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |  237 ;   Dec.  Dig.  %  37.»] 

Appeal  from  Boulder  County  Court;  Junius 
Henderson,  Judge. 

Action  by  M.  E.  Sullivan  against  L.  M. 
Parks  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

B.  iL  Holt,  tor  appellants.  L.  P.  McGwire, 
for  appellee. 

STEEIiB,  C.  J.  Tlie  plaintiff  Is  a  civil  en- 
gineer, and  at  the  time  of  the  occurrence  we 
shall  mention  was  holding  the  otflce  of  dty 
engineer  In  the  city  of  Longmont  He  had 
been  employed  to  locate  the  street  lines  ot 
two  Intersecting  streets  of  the  city,  and,  while 
so  engaged,  set  np  his  transit  in  the'  center 
of  the  street  The  monuments  are  laid  In 
the  center  of  the  streets  of  the  city,  and  It 
became  necessary,  in  order  to  locate  tlje  street 
lines  and  survey  the  lots  and  blocks,  to  set 
up  the  transit  at  the  monuments.  After  the 
Instrument  was  set,  the  plaintiff  was  requir- 
ed to  leave  It  to  drive  a  stake  on  the  side- 
walk, about  TO  feet  away.  While  bo  engaged, 
a  team  of  horses  drawing  a  wagon  contain- 
ing Ice  struck  the  instrument  \*lth  the  wagon 
tongue,  and  badly  damaged  it,  so  badly  that 
a  witness  testified  that  It  would  cost  more 
to  repair  it  than  It  would  to  purchase  a  new 
one.  There  was  no  driver  In  the  front  of  the 
wagon.  Tliere  were  two  persons  standing  on 
the  rear  step,  whose  duty  It  was  to  drive 
and  deliver  ice,  when  the  Instrument  was 
struck  by  the  wagon  tongue.  The  Vision  of 
the  drivers  Was  obstructed  by  the  wagon  and 
Its  Contents,  so  that  they  could  not  see  the 
Instrument  bzcept  When  '  quite  a  distance 
away.  The  streets  where  the  Instrument  was 
get  were  100  feef  in  width,  and  the  team  was 
being'  driven  diagonally  across  the  street 
The  plaintiff  recovered  Judgment  In  the  Jus- 
tice court  for  $50,  and  upon  appeal  for  the 
sum  of  $272,  made  up  of  the  following  items: 
New  instrument,  $160;  freight,  $12;  loss  of 
time,  $100. 

We  must  reverse  the  case  because, of  the 
error  of  the  court  in  applying  the  wrong 
measure  of  damage.  We  shall  not  therefore, 
discuss  the  other  questions  presented  further 
than  to  say  that  a  superficial  examination 
of  tha  britfa  incline  u^  to  the  belief  that 
we  should  .have  afiQnned  the  Judgment,  bat 
for  the  errors  stated.  The  general  rule  is 
that  for  the  detention,  conversion,  damage, 
or  destruction  of  property  the  measure  of 
damage  is  the  value  of  the  property  at  the 
time  ot  its  taking  or  di^truction,  together 
with  interest  on  that  amount  at  the  legal 
rate.    The  circumstances  of  each  case  deter- 


mine the  time  for  which  Interest  Is  allow- 
ed. There  are  exceptions  to  this  rule,  and 
In  some  Instances  one  may  recover  tor  the 
loss  of  time,  but  there  must  be  imusual  con- 
ditions existing  to  entitle  the  owner  of  prop- 
erty to  recover  for  the  loss  of  his  time.  In 
this  case  the  court  awarded  the  plaintiff  $100 
damages  for  the  loss  of  time  at  the  rate  of 
$5  a  day  for  20  days,  as  that  number  of  work- 
ing days  expired  before  the  plaintiff  was  able 
to  procure  another  instrument  for  use.  The 
plaintiff  testified  that  he  was  employed  by  the 
city  and  by  others  at  the  rate  of  $5  per  day, 
and  the  court  awarded  him  damages  tor  the 
amount  be  might  have  earned  during  twenty 
days. 

The  testimony  of  plaintiff  Is  as  follows,  as 
found  at  page  20  of  the  transcript  of  the  reo- 
ord:  "Q.  You  may  state  to  the  court,  Mr. 
Sullivan,  what  you  were  getting  for  your 
services?  A.  I  iras  engaged  at  that  time  as 
city  engineer  at  $5  per  day  and  expenses,  and 
also  by  different  people,  the  Supply  Ditch 
Company  and  others,  to  lay  out  reservoirs  at 
$5  a  day  and  expenses.  Q.  Ton  may  state 
what  yotrr  loss  was  by  reason  of  the  fact 
that  you  did  not  have  a  machine  for  those 
24  days?  A.  It  was  $5  a  day  net  tor  24 
days."  It  was  Upon  this  testimony  that  the 
court  made  the  award  of  damages  for  loss 
of  time.  Courts  sometimes  will  allow  dam- 
ages for  the  usable  value  of  the  property, 
but  not  for  the  loss  of  time  of  the  owner  un- 
less the  facts  are  snch  that  the  owner  la 
unable  to  perform  his  work  without  the  use 
of  the  property,  and  then  only  for  such  time 
as  the  owner  is  unable,  to. secure  other  em- 
ployment' It,  by  reason  of  the  loss  ot  the 
instrument  pla^tiff  had  beef  uiiable  to 
perform  a  contract  within  the  time  prescrib- 
ed; or  it  should  appear  that  he  had  In  .good 
faith  endeavored  to  supply  himself  i^lth  an- 
other instrument,  or  if  it  had  appeared  that 
he'  had  been  unable  to  perform  any  work 
without  the  use  ot  bis  Instrument  and  that 
he  procured  an  InstrumeAt  as  soon  as  possible 
and  was  unable  to  procure  other  employ- 
ment, then,  If  circumstance^  warranted,  the 
court  would  probably  award  consequential 
damages;  but  the.  testimony  falls  to  show 
that  the  plaintiff  was  unable  to  perform  other 
work,  or  that  be  was  deprived  Of  aU  wages 
by  the  loss  of  the  instrument  One  who  ia 
deprived  of  the  use  of  an  instrument  cannot 
remain  idle  until  it  is  replaced,  and  tbea 
claim'  damages  for  the  loss  of  dme.  He  must 
in  good  faith  seek  employment  without  the 
instrument  or  tool.  There  is  no  proof  here 
ot  the  usable  value  of  the  instrument  during 
the  period  when  the  plaintiff  was  deprived  of 
its  use,  and  It  does  not  follow  that  because 
the  plaintiff  was  earning  a  salary  of  $5  per 
day  with  his  Instrument,  he  was  unable  to 
perform  any  service  in  the  line  ot  his  usual 
;  vocation  Without  the  use  ot  the  Instrument 
i  and  it  does  not  appear  that  he  endeavored  to. 
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procure  employment  other  than  that  requir- 
ing the  use  of  the  Instrument,  or  that  he 
could  not  have  secured  employment  without 
the  use  of  the  Instrument,  or  that  he  was  not 
employed  during  the  period.  It  does  not  nec- 
essarily prevent  employment  when  a  civil  en- 
gineer is  deprived  of  the  use  of  a  transit 
A  transit  is  only  one  of  the  Instruments  used 
by  those  following  that  vocation,  and,  al- 
though the  plaintiff  may  not  have  been  able 
to  perform  work  requiring  the  use  of  a  trans- 
It,  he  has  failed  to  show  that  he  was  entitled 
to  damages  for  total  loss  of  time. 

For  the  reasons  given,  the  Judgment  will 
be  reversed. 

Judgment  reversed. 

CAMPBELL  and  MUSSER,  JX,  concur. 


HUMBERT  V.  MASON. 

(Supreme  Court   of   Colorado.     Oct.   4,    1809. 

Rehearing  Denied  Nov.  1,  1909.) 

1.  Teovgb  and  Cosvebsion  (J  9*)— Dkmahd— 

Necessity. 

Where  plaintiff  indorsed  a  draft  to  defend- 
ant for  the  purpose  of  paying  certain  bills  for 
her,  but  defendant  cashed  it,  and  converted  the 
money  with  intent  to  defraud  plaintiff,  a  demand 
was  unnecessary  to  support  an  action  for  con- 
version. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
ConveraioQ,  Cent.  Dig.  §§  68,  70;  Dec,  Dig.  g 
9.*] 

2.  Aff KAi.  ANQ  Ebbob  (§  680*)— Scope  or  Re- 
view— Record. 

In  an  action  for  fraudulently  converting 
$260.  the  conversion  not  beinf;  denied,  the  ad- 
mission of  testimony  that  defendant  was.  in- 
debted to  plaintiff's  husband  to  the  extent  of 
about  $24,000  could  not  be  said  to  have  prej- 
udiced defendant  where  bis  testimony  did  not 
appear  in  the  record. 

[Edj  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J§  2808,  2902-^904 ;  Dec.  Dig. 
}  690.*] 

S.  Trqveh  and  Conversion  (J  16*)— Action— 
*  Title  to  Support  Action. 

Where  drafts  were  payable  to  pttintlff,  and 
she  indorsed  and  delivered  them  to  defendant, 
to  pay  certain  bills  for  her  out  of  the  proceeds, 
and  hold  tlie  remainder  for  her,  she  had  such 
interest  in  the  proceeds  as  would  support  tin  ac- 
tion for  conversion  thereof; 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  g  126 ;   Dec.  Dig.  I  16.*J 

4.  Tboveb  and  Conversion  (g  53*)— Aciioir— 
•  Judgment— Interest. 

In  an  action  for  the  willful  and  fraudulent 
conversion  of  the  proceeds  of  a  draft,  where  it 
appeared  that  defendant  converted  the  money 
within  a  day  or  two  after  be  cashed  the  draft, 
interest  on  the  money  converted  was  properly 
allowed. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  g  234 ;   Dec,  Dig.  J  6S.*] 

Department  2.  Appeal  from  District  Court, 
City  and  County  of  Denver;  P.  L.  Palmer, 
Judge. 

Action  by  Lepha  J.  Mason  against  Oeorge 
J.  Humbert.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 


John  F.  Mall,  for  appellant.  AQoi  &  Web- 
ster, for  appkellee. 

PER  CURIAM.  The  trial  in  the  county 
court  resulted  In  a  money  Judgment  against 
the  defendant,  but  against  the  plaintiff  in 
her  demand  for  an  execution  against  the  body 
of  the  defendant.  The  plaintiff  appealed  to 
the  district  court.  In  the  district  court  the 
Jury  by  its  verdict  found  that  the  defendant 
in  committing  the  tort  complained  was  guilty 
of  fraud.  The  defendant  has  appealed  to 
this  court,  and  has  argued  but  few  of  his  as- 
signments of  error. 

It  Is  first  contended  that  the  complaint 
does  not  state  a  cause  of  action,  in  that  no 
demand  is  allied.  The  complaint  contains 
three  causes  of  action,  and  charges  in  the 
first  one  "that  on  or  about,  to  wit,  the  14th 
day  of  January,  1904,  the  plaintiff  herein  did 
deliver  and  indorse  to  defendant  herein,  for 
the  purpose  of  paying  such  of  her  bills  of 
exi^nse  as  might  arise  durltig  the  Illness  of 
her  husband,  a  eertain- draft  fbr  the  warn  at 
$260,  with  the  direct  understanding  that  Die 
defendant  would  apply  the  same,  or  so  much 
thereof  as  was  necessary,  in  jtajmient  of  snoh 
bills,  and  deposit  the  balance  or  remainder, 
If  any  there  was,  In  some  bank  to  the  account 
of  this  plaintiff,  which  the  defendant  under- 
took to  do ;  tliat  the  deCendant,  wholly*  r»- 
gardlesB  of  his  agreement  and  the  trust  re^ 
posed  in  him,  took  said  draft  and  obtained 
thereon  the.  sum  of  $250v  and,-  with  tbo  dntent 
to  defraud  this  plaintiff,  willfully  and  mgli- 
clonsly  converted  the  same  to  his  own.use^ 
and  dissipated  the  proceeds  thereof,  to  the 
daqiage  of  the  plaintiff  In  .the  flum  of  $250." 
The  other  causes  of  action  are  stated  sub- 
stanttaily  In  the  language  of  the  first,  and 
are  based  upon  the  alleged  conversion  of 
money  at  other  times.  It  was  not  necessary 
to  allege  a  demand.  The  allegation  th&t  the 
defendant  obtained  $250  on  the  draft,  and, 
with  tbe  Intent  to  defraud  the  plaintiff,  will- 
fully and  maliciously  converted  to  his  own 
use  the  proceeds  thereof,-  Is  a  sufflelent  alle- 
gation. 

The  plaintiff  was  jjcrmltted  to  testify,  over 
the  objection  of  the  defendant,  that  the  de> 
fendant  was  indebted  to  her  husband  in 
about  the  sum  of  $24,000.  It  is  claimed  that 
the  reception  of  this  testimony  was  greatly 
prejudloiai  to  the  defendant,  and  tended  to 
Inflame  the  minds  of  the  jury.  There  Is  no 
denial  by  the  defendant  of  the  conversion  of 
the  money.  His  testimony  Is  not  set  oat  In 
the  abstract,  and  we  cannot  say  that  the  tes- 
timony received  wbs  prejudicial.. 

It  is  contended  that  the  court  erred  in  re- 
fusing to  Instruct  the  Jury  "that,  before  you 
can  find  for  the  plaintiff  in  this  case,  you 
must  find  that  at  the  time  the  drafts  in  ques- 
tion were  delivered  to  the  defendant  by  the 
plaintiff  they  were  her  property  and  repre- 
sented her  money."    All  the  drafts  were  pay- 
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Able  to  the  plaintiff.  They  ■were,  In  tnm,  In- 
dorsed by  the  plaintiff  and  delivered  to  the 
defendant,  and  she  was  shown  to  have  had 
such  an  Interest  In  the  money  as  to  entitle 
her  to  maintain  the  action. 

The  allowance  of  Interest  is  objected  to  by 
defendant,  and  the  objection  Is  that  the  in- 
terest should  not  be  allowed  until  after  con- 
version, and,  as  there  was  no  demand,  there 
was  no  conversion.  It  was  shown  that  the 
defendant  converted  the  money  within  a  day 
or  two  after  he  cashed  the  draft,  and,  as 
no  other  question  Is  raised  concerning  the 
the  Interest,  we  assume  that  It  was  correctly 
Computed  and  allowed. 
'  '  Perceiving  no  error  In  the  record,  the  Judg- 
ment is  affirmed. 

Judgment  affirmed. 


DULMAINE  v..  R£>ED  BLDG.  CO. 
(SopTene  Coart  of  Colorado.    Nov.  1,  1900.) 

1.  FOBCIBLE  Entbt  and  Dbtaineb  (8  88*)— 

.     JUOOUENT      FOB      iKlfEOIATl):      POSSESSION  — 

Construction  of  Statute. 

Under  Forcible  Entry  and  Detainer  Act 
(Laws  18S5,  p.  229]  {  17,  giving  to  either  party 
m  right  of  appeal,  but  providing  that  an  appeal 
by  defendant  shall  not  stay  proceeding  on  a 
judgment  aeainst  bim,  unless  he  shall  within  48 
hoars,  Sonaay  excepted,  after  the  jadgtnent,  file 
with  the  court  a  prescribed  undertaking,  and 
section  24,  that  no  writ  of  restitution  shall  is- 
sue on  any  judgment  in  such  an  action  until  aft- 
er 48  hours  from  Its  entry,  a  judgment  for  im- 
mediate possession  is  not  improper;  it  only  be- 
ing required  that  enforcement  thereof  against  a 
dMendant  by  writ  of  restitution  be  delayed  48 
hours,  that  ne  may  i>erfect  his  appeal. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detahier,  Cent.' Dig.  H  163-165;  Dec. 
Dig.  i  38.*] 

2.  LaNdLobo  and  TiNAira  (|  291*)— Rboot< 
ERZ  OS  Possession  bt  Landlobd— Unlaw- 
FOi,  Detainf-b— Necessity  fob  Demand  of 
Possession  ob  Notice  to  Quit. 

Forcible  Eintty  and  Detainer  Act  (Laws 
1885,  D.  224)  I  S,  Bubd.  3,  declares  that  a  lessee 
of  real  property,  including  a  specific  portion  of  a 
building,  who  shall  bold  over  after  the  expira- 
tion of  the  term,  shall  be  deemed  guilty  of  an 
unlawful  detainer.  Sectioa  6  provides  that  no 
notice  to  quit  shall  be  necessary  to  a  tenant 
whose  term  ends  at  a  time  certain,  and  the  act 
nowhere  provides  for  a  notice  to  quit  or  a  de- 
mand, where  by  contract  the  tenancy  ends  at'  a 
given,  time.  Bcli  that,  itefore  beginning  an  ac> 
tion  under  the  subdirision  against  a  tenant  hold- 
ing over  under  such  a  contract,  no  notice  to  quit 
or  demand  for  possession  is  necessary. 

[Ed.  Note.— For  otber  cases,  see  lAndloid 
and  Tenant,  Cent.  Dig.  8  1218;    Dec  Dig.  { 

Anpeal  from  Mesa  County  Court;  Walter 
S.  SnUlvan,  Judge. 

Action  by  the  Reed  Building  Company 
against  J.  E.  Dulniaine.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Ghas.  F.  Caswfell  and  Logan  &  Greer,  for 
appellant.    Wheeler  &  Weiser,  for  appellee. 

CAMPBELL,  J.  This  IS  an  action  of  un- 
lawful detention  by  a  lessor  against  a  les- 


see, whose  term,  by  the  provisions  of  a  writ- 
ten lease,  ended  at  a  time  certain.  Two 
points  only  are  urged  by  the  lessee  for  a  re- 
versal of  the  Judgment  against  him. 

It  awdrded  to  plaintiff  immediate  poases- 
slod  of  the  premises.  Defendant  says  that 
this  was  In  face  of  the  statute,  which  gives 
a  defendant  48  hours,  Sunday  excepted,  to 
execute  and  file  his  undertaking  on  appeal. 
The  forcible  entry  and  detainer  act  (SesB. 
Laws  1885,  p.  224)  furnishes  the  procedure 
for  such  cases.  Section  17  gives  to  either  par- 
ty the  right  of  appeal,  but  an  appeal  by  a 
defendant  shall  not  stay  proceedings  on  a 
judgment  against  him,  ^nles8  he  shall  with- 
in 48  hours,  Sunday  excepted,  after  the  Judg- 
ment, execute  and  file  with  the  court  a  pre- 
scribed undertaking.  Section  24  Is  that  no 
writ  of  restitution  shall  issue  npon  any  Judg- 
ment rendered  In  such  an  action  until  after 
the  expiration  of  48  hours  from  the  time  of 
its  entjry.  These  sections,  however,  do  not 
mean  that  a  Judgment  for  immediate  posses- 
sion Is  Improper.  Their  only  effect  la  to  de- 
lay for  48  bonrs  the  enforcement,  by  the 
named  writ,  of  a  Judgment  against  a  defend- 
ant, so  that  ha  may,  during  this  period,  per- 
fect his  appeal. 

The  other  contention  is  that  plalntifTs 
omission  to  demand  possession,  or  to  give 
notice  to  quit,  before  the  action  was  begun. 
Is  fatal  to  a  recovery.  This  acticm  Is  vndse 
subdivision  3  of  section  3  of  the  act,  and  is 
a  case  where,  by  the  terms  of  the  written 
lease,  the  term  ended  on  a  day  certain  and 
the  lessee  wrongfully  held  over  after  its  ex- 
plratlcm.  The  snbdtvislon  Itself  does  not  say 
that  snch  a  holding,  only  after  refusal  to 
surrender  on  demand,  or  notice  to  qnlt,  bat 
that  such  a  holding  over  Itself,  caostltotMi 
an  unlawful  detention.  If  "demand"  and 
"notice  to  quit"  are  used  sgmonymously  In 
this  act,  nelthor  la  required  In  a  case  like 
tills;  for  section  6  declares  that  no  "notice 
to  tinlt"  Sball  be  necessary  to  a  tenant  whose 
term  is  by  contract  to  end  at  a  time  certain. 
But,  If  they  have  a  different  meaning,  the 
aet  nowhere  provides  for  a  notice  to  quit, 
or  a  demand,  where,  by  contract,  a  tenancy 
ends  at  a  given  time. 

As  the  two  grounds  mentioned  are  the  only 
oti^s  relied  upon  for  a  reversal,  and  as  ther 
possess  no  merit,  tlie  Judgment  Is  affirmed. 

STEELE,  O.  J.,  and  MUSSER,  J.,  concar. 


HALLBTT  t.  CITT  AND  COUNTY  OF 

DENVER  et  aL 
(iSupreme  Court  of  Colorado.    Nov.  1,  1909.) 

1.  Municipal  Cobpobations  (S  269*)— Powek 

TO  Make  Public  Impbovkvents—  Fob  the 

Time  Being"— "So  Fab  as  Applicable." 

Between  the  adoptioa  of  Const,  art.  20,  an 

amendment  disincorporating  the  former  city  of 

D.  and  several  other  municipal  corporationo,  and 
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„  th«m  tain  the'  Ptm  dty  «ad  iwaatji  ot 

J>^  and  the  adoption'  by  dw  Bew.muBicioality 
of  a  charter  and  ordinances.  It  possessed  not 
merely  the  ordinary  general  governmental  potr- 
eis  of  a  city  necessary  ts  its  preserratioa.  and 
perpetaity,  but  special  .powers,  so  that  it  oould 
create  Bidewallc  districts,  and  'assess  the  cost 
of  bnilding  sidewalks;  the  itew  corporation, 'by 
Const,  art.  20,  {  1,  succeeding  to  aU  the  rights 
of  the  former  citr,  section  3  making  certain  ex- 
isting officers  ana  boards  of  the  former  city,  of- 
'fleers  and  boards  of  the  new  corporation,  to 
tiold  tilt  their-SDCQeasaiB  were  elsptM  and  aw^ 
fled,  and  section  4  proridinf  that  the  charter 
and  ordinances  of  the  old  city,  as  they  shall 
exist  wlten  such  amendmeat  of  the  CSonstitntioa 
takes  effect,  shall,  for  the  tiin^'bei^g  only,. and 
as  far  as  applicable,  be  the  charter  and  ordi- 
nances of  the  new  corporation,  "^or  the  time  b»- 
ing"  meaning  the  aforesaid  interim,  and  "so  far 
as  applieal)!^'  having  refetence  to  said  article 
20,  and  meaning  so  tar  it  does  not  make  said 
charter  and  otdinances  inappllcabte. 

[E}d.  Note.— For  other  cases,  see  Mnnlcipal 
Gorporations,  Dee.  Dig.  1209.* 

For  other  definitions,  see  Words  and  PhnMS, 
ToL  8,  p.  2866.] 

2.  MtTNICIFAI,  COBFOBAnOlU  (|  408*)  —  IH • 
PBOVBMENIB  —  ASSnSKEinM  —  QBA.HOK  IR 
ClIABTKB. 

It  is  no  gronnd  of  objection  to  assessments 
f0r  m'dewalk  improvement*  that  the  improve- 
ments were  begun  while  one  charter  was  in 
force  and  completed  after  adoption  of  a  new 
diarter;  the  latter  expressly  preserving  the  old 
Kgnlations  and  continuing  tlum  In  existence  ttll 
completion  of  the  entire  process  of  assessment. 

[Ejd.  Note.— For  other  cases,  see  Municipal 
Oorporations,  Cent  Dig:  i  1000;    Dec.  Dig.  | 

Ed  Bane.  Appeal  from  District  Oonrt,  01^ 
and  County  of  Dienref;  Samnel  Zi.  Carpenter, 
Judge. 

Action  by  Moaes  Hallett  against  tbe  City 
and  Oonnty  of  Denver  and  others.  From  an 
adverse  Judgment,  plaintiff  appeialB.  Af- 
firmed. 

Dines,  Wblttea  9c  Dines  and  (Siarles  W. 
Waterman,  tor  eppeUaat.  H.  A.  Undsley, 
a.  lib  Bitter,  and  F.  W.  'Sanbom,  Sot  app^- 
lees. 

CAJklPBSLIi,  J.  The  concrete  QBcstloB  for 
dedBiOh  iB  wb<«ber,  bietween  tbe  datei  of  tb« 
adoption  of  article  20  of  the  state  Constltn- 
tloo,  whlc|i  4isto<^n>oi^^^  the  former  city 
of  Denver  and  aevoral  otber  mantclptf  oor- 
poratlads  and. -merged  them  into  the  new 
city  and  county  of  Denver,  and  the  date  ot 
the  adopttan  by  tbci  new  munldpalUy  of  its 
own  charter  and  ordinances,  the  new  body 
politic  bad  tbe  power  to  create  sidewalk  dl»- 
teicts  and  asseaa  tbe  cost  of  bifUding  side- 
tvalks  therein  on  plaintiff's  abutting  property. 
Stated  abstractly,  tbe  question  Is  whether, 
daring  this  Interim,  the  city  possessed  only 
the  ordlnasy  general  goremmental  powers 
of  a  municipal  government  which  are  easeo' 
tial  to  Its  preservation  and  p«i>etuatloB,  or, 
in  addition  thereto,  special  or  exceptional 
po<ver8.  The  plaintiff,  whose  abutting  pibp- 
^rty  was  burdened  with  a  special  assessment 
t»r  bnUding  «  sidewalk,  contends  for  t)^ 


eiJBtanM  cmlj  «f  !tii«  gepwal,  wblle  the  citf 
sas«  it  was  Invested  as  well  w..ch  such  special, 

POWM. 

.  Considering  that  one  of  tlie  objects  of  ar> 
tide'  20  was  to  confer  upon  tbe  people  of  the 
newly  created  municipally  the >. power  to 
make  their  own  municipal  charter,  it  wad 
natural  that  Its  framers  would  not,  as  they 
did  not, 'assume  to  provide  tor  t&«  new.bo^f 
a  permanent  code  of  iminlcipal  law.  It  waa 
necessary,  howetrer,  tmder  tbe  scheme  devi>>- 
ed,  and  lzl'<the  poocess  of  -making  a  new  mur 
nlclpallty  out  of  eid-  onea,  to  famish  the 
new  one  with  somn  rules  and  give  it  some 
powers  during  the  traoidtlan  period  Ud  ta»- 
tH  it  could  adopt  for  itself  a  charter  and 
mact-ordixumcee.  .Aad  «o  we  find  that  by 
section  l  of  the  article  the  new  dty  and  coun- 
ty ot  Denver  succeeded  to  aU  the  rights  of 
the  farmer  dty  <tf  Dearer,  seetloB  8  made 
certain  ezlstlBg '  ofllceiB  of  the  fonner  dty 
and  its  boards  officers  amd  boards  of  the  new 
raonidpatlty  to  hold  oatll  thetar  saceesson 
were  elected  and  qoalifled,  and  section  *, 
whldi  Is  the  iHportant  provision  here^  rcadsc 
"The  charter  and  ordidanoea  of  the  dty  of 
Denver  as  the  same  shall  extot  when  this 
amendmoit  takes  effect;  shall,  for  the  time 
being  only,  and  as  fftr  as  appUcable,  be  ttm 
charter  and  ordlmiicea  of  the  dl^  and  comi- 
ty of  Denver."  OThere  to  no^  obacorlty  la 
this  langnaga  We  are  aware  of  the  gener- 
al rule,  urged  with  foree  by  idalntlfl*B  leata- 
ed  counsel,  that  the  possession  by  a  munkv 
Ipallty  of  spedal  or- exceptional  powers,  like 
tbe  power  to  buHd  sidewalk^  and  assess  the 
cost  upon  abutting  owners.  Is  not  presumed, 
bnt  must  be  cleeriy  conferred.  Tet  if,  when 
the  amendment  took  effect,  the  former  dty 
of  Denver  was  by  Its  charter  Invested  with 
irach  exceptional  power,  and  had  enacted 
the  appropriate  ordinances  and  regulations 
for  Its  execution,  as  Is  true,  and  as  counsel 
concede,  then  It  would  seem'  t6  follow'  from 
the  natural  meaning  of  the  words  employed 
In  section  4  that  the  new  dty  and  county  of 
Denver  also  was  Invested  with  this  power. 
Plaintiff  takes  the  words  "for  the  time  being 
only"  and  "as  far  aa  applicable"  as  a  basis, 
tind  upon  them  builds  an  argument  that  there- 
by the  Intention  was  manifested  merely  to 
continue  In  office  the  ofQcers  of  the  former 
dty,  provided  for  in  other  parts  of  the  same 
article,  solely  for  the  purpose  of  prolonging 
the  life  Of  tbe  dty  and  to  enable  It  to  per- 
form the  ordinary  functions  of  government 
until  the  new  charter  could  be  framed  and 
adopted,  without  conferring  upon  the  newly 
created,  body  the  spedal  powers  which  Its 
prindpal  constituent  formerly  possessed. 
"For  the  time  being"  means  during  the  in- 
terim between  the  dhslncorporatlon  of  the 
former  n^unldpallties  and  tbe  adoption  by 
the  new  dty  of  a  new  charter  and  ordinan- 
ces,   "So  tar  as  applicable"  has  reference  to 
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«rtlcle  20.  tf  there  ts  notlilng  Is  fhat  artlde 
which  renders  Inapplicable  the  charter  and 
ordinances  of  the  former  city,  then  they  are 
the  charter  and  ordinances  of  the  new  city 
and  connty  of  Denver  for  the  time  being  only. 
We  are  not  told,  and  we  cannot  dlscorer,  that 
article  20  contains  anything  which  makes 
Inapplicable  to  the  new  city  during  this  In- 
terim Its  possession  of  the  power  to  initiate 
and  complete  public  improvements.  The  con- 
tinuance in  office  of  the  board  of  public  works 
nntll  Its  successor  is  elected  and  qualified 
would  be  a  useless  provision  were  not  at  the 
same  time  special  powers  conferred  upon  it, 
with  the  execution  of  which  class  of  powers 
only  was  that  board  Intrusted  under  the  old 
charter  and  ordinances.  Indeed,  it  was  just 
as  essential  during  the  transition  period  that 
the  new  city  Itave  power  to  build  sidewalks 
«a  tt  was  for  the  old  ci^,  or  as  it  will  be 
(or  the  new  one  after  It  makes  its  own  char- 
ter. There  to  not  a  word  or  a  sentence  in  the 
article-that  makes  Inapplicable  the  possessloB 
of  such  a  power  by  the  new  city  during  the 
existence  of  the  temporary  fottn  of  govern^ 
meat  which  section  4  provides  for  it 

While  there  are  requirements  In  article  20 
(or  the  taking  of  steps  for  the  framing  of  a 
charter,  there  Is  no  time  limit  for  its  adop- 
tion. On  the  contrary,  it  is  expressly  recog- 
nized that  the  Inhabitants  may  not  adopt 
the  first  charter  that  the  charter  convention 
may  submit,  and,  as  matter  of  fact,  they  did 
not,  and  provision  Is  made,  in  that  contin- 
gency, for  the  framing  of  another,  and  still 
others,  which  the  people  will  approve.  It 
might  be  that  years  would  pass  before  a  new 
cliarter  would  be  adopted  by  the  people  of 
the  new  city,  and  it  would  be  a  strained  con- 
struction of  section  4  to  hold  that,  during 
this  period,  the  new  city  had  not  the  special 
power  to  initiate  and  complete  public  im- 
provements of  the  character  in  controversy, 
which  are  so  vUal  and  essential  to  a  pro- 
gressive and  rapidly  growing  community. 
.  Complaint  Is  made  that  if  the  special  pow- 
er existed  this  assessment  cannot  be  upheld, 
because  the  improvement  was  begun  during 
the  transition  period  and  completed  after 
the  new  charter  and  ordinances  were  adopted, 
and  that,  having  been  begun  under  one  law,  it 
Should  havfe  been  completed  thereunder,  and 
not  under  other  and  entirely  different  regula- 
tions. It  Is  doubtful  if  any  such  objection 
was  made  or  decided  below  or  is  preserved 
in  the  record  here.  However  that  may  be, 
section  331  of  the  present  city  charter,  which 
preserves  the  old  regulations  and  continues 
them  in  existence  until  the  completion  of  the 
entire  process  of  assessment,  would  seem  to 
be  conclusive  against  the  plaintiff.  Our  Inter- 
pretation is  in  harmony  with  the  decisions  In 
Pebpl^  V.  Adams,  SI  Colo.  478,  73  Pac.  866, 
and  McMnrray  v.  Wright,  19  Colo.  App.  17, 
78  Pac.  257. 

As  we  are  of  opinion  that  the  city  and 


eoimty  of  Denver  was  Invested  with  autbor- 

ity  to  create  this  sidewalk  district  and  make 
the  assessment  on  plaintUTs  property  of 
which  he  complains,  the  Judgment  of  the 
district  court,  which  so  declared.  Is  affirmed. 
All  the  Justices  concur. 


m  ooio.  mm 

AMBBIOAN  BOND  ft  INYBSTMBOT  OO.  v. 
HOPKINS. 

(Supreme  Oonrt  of  Colonulo.     Nov.  1,   1909.) 

1.  Taxation  (|  662*)— Tax  Sales— PaocEEn- 
iRos— PosTZHo  Notice  or  Sals— Evidkrcs 
— Absence  or  Affidavit. 

2  MiUs'  Ann.  St  |  3883,  lequiies  the  coun- 
ty treasurer  to  i^ive  notice  of  a  tax  sale  by  pub- 
lication thereof  in  a  newspaper,  sod  by  posting 
notice  as  provided  therein,  and  section  8885  re- 
quires him  to  make  an  affidavit  of  the  posting 
of  such  notice  as  required.  Held,  that  the  ab- 
sence of  a  sufficient  affidavit  was  prima  bdt 
proof  that  the  required  notice  of  sale  had  not 
been  posted,  so  that  the  tax  deed  wss  invalid. 

[Eld.   Note.— For  other  case%  see  Taxation, 
Gent  Dig.  {  1342 ;    Dec.  mTi  662.*] 

2.  Taxation  (f  662*)— Tax  Saxes— Notice  or 
Sale  —  PosiiNo  Notices  — SurriciXHor  or 
Affidavit. 

2  Mills'  Ann.  St  I  3882,  requires  the  coun- 
ty' treasurer  to  make  a  list  of  all  lands,  etc., 
subject  to  sale  for  taxes  with  an  accompanying 
notice  stating  how  much  of  each  tract  wiU  be 
sold,  etc. ;  section  3S83  requires  him  to  give 
notice  of  the  sale  by  publication  in  a  news- 
paper and  by  posting  notice  as  provided.  Sec- 
tion 3884  requites  an  affidavit  by  the  printer 
that  the  list  and  notice  have  been  published  ;  and 
section  3886  requires  an  affidavit  by  the  county 
treasurer  of  the  posting  of  such  list  and  notice. 
The  affidavit  as  to  the  postiag  of  the  list  and 
notiee  of  a  sale  for  taxes  stated  that  the  conntr 
treasurer  thereby  certified  tliat  he  had  caused 
"a  tax  sale  notice  of  real  property"  to  be  pab- 
iished  in  a  daily  paper  named,  and  that  he  had 
posted  "a  printed  notice  tlMreof  *  near  Uie  outer 
door  of  his  office  for  not  less  than  four  weeks 
before  the  sale,  "as  provided  by  law,"  and  that 
the  Mle  was  held  at  the  time  and  place  desig- 
nated in  the  notice.  H«U,  that  the  affidavit 
was  Insufficient  for  failure  to  show  with  rea- 
sonable certainty  the  posting  of  a  list  of  the 
property  to  be  sold,  as  wcH  as  of  the  notice,  and 
tiiat  the  icquirements  of  the  statnte  as  to  post- 
ing were  substantially  complied  with,  and  that 
the  notice  posted  referred  to  some  particular 
sale:  the  snitemeM  ct  posting  "ss  provided  by 
law"  b^ng  a  bsm  osodnioD. 

{Bd.-  Not&^Fer  other   rssss,   see  Tstattoa, 
Cent.  Dig,  |  1342;  Dec.  Dig.  I  662.*] 

8.  Taxaxion  (I  a62*)~TAX  TiTUta—Omct 
or  iBBsauiaBiTiEs— Notice  or  8ax»-Fail- 
UKE  TO  Post  Notice— Effect. 

Where  the  affidavit  made  bjr  tlie  connty 
treasurer  did  not  show  Aat  any  list  and  notice 
were  posted  pursaant  to  2  Mills'  Ann.  St  i 
3SS5,  requiring  the  county  treasurer  to  make  af- 
fidavit of  the  posting  of  a  list  of  the  lands  to 
be  sold  at  a  tax  sale,  and  a  notice  of  what  part 
of  the  tiaots  would  be  sold,  the  tax  sale  and 
deed  based  thereon  were  iavalid. 

[E:d.   Note.— For  other   cases,   see  Taxatioa« 
Cent  Dig.  I  1342;    Dec.  DigTl  662.*] 

4.  FUADiNa  ({{  1&3,867,428*)— DSTECTB— Am- 

BiQciTT— Manneb  or  KAisiNO  Defect. 
Ambiguity  and  uncertainty  In  the  complaint 
should  be  raised  by  demurrer,  or  by  motion  to 
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make  mom  f<irf  In,  snd  .cmanot  be  flnt  ralaad 
by  An  objection  to  testimony  therennder. 

[EM.    Note.— For  other   cases,   see   Pleadintr, 
Gent.  Digr.  H  400,  1174,  14S3-1435;   Dm.  Dig. 
U  188,  SOT.  428.*] 
&  BviDXROE  (I  892*)— WnflHiv- Stid'siicx  In- 

IB«DOOKt>  BT  ADVXB81  FaXTT. 

In  an  action  to  quiet  title  against  a  tax 
deed,  plaintiff's  omission  to  prove  her  posses- 
sion at  the  eommeneement  of  the  action  was 
cored  by  i»oat  ot  that  fact  by  defendant 

[Ed.  Nele.— For.  other  cases,  a«c  Kride&ee, 
Cent  Dig.  i  242d;   Dee.  Dig.  |  692.*] 

9.  QtnxiiNO   Tciut   (i    12*)-i-Fo«SE6Sio]i   or 

PLAiNTirr. 

Plaintiff  was  not  deprived  of  possession  so 
aa  to  prereot  her  from  bringing  an  action  to 
.^uiet. title,  where  defendant  induced  plaintiff's 
tenant  in  possession  to  pay  him  the  rent  and 
deliver  possession  of  the  premises  to  him  npoa 
tlie  tenant's  removal  after  which  defendant  in- 
stalled another  tenant  withont  idaidtiff's  con- 
,  sent ;    the  tranaaction  being  in  fraud  of  plain- 
'  tiff's  rights,  and  defendant  having  received  and 
transmitted  only  snch  possession  as  plaintiff's 
tenant  had,  which  was  her  possession. 

LSid.  Note.— For  other  cases,  see  Quieting  Ti- 
«a.  Gent.  Dig.  1(8-12,  45;  Deo.  Dig.  f  12.*] 

Appeal  from  DIstriet  Court,  Kit  Carson 
County;   William  P.  Seeds,  Judge. 

AetiOB'  tiy  Abigail  H(H[>kliis  against  the 
-American  Bond  ft  In vestmetit  Company. 
Fpom  a  JMgment  for  plaiutifT,  dsefendant  ap- 
pmte.    Affirmed. 

Vanatta,  Boatrlght  it  Dolph,  Schuyler  ft 
ficbuyler,  and  Bobert  S,  Ellison,  for  appel- 
lant Tully  S<iOtt  and  O.  P.  Nerltt,  for  ap- 
pellee. 

MUSSBR,  J.  Appellee  bronght  this  action 
to  cancel  a  tax  deed  to  a  lot  In  Cripple  Creek, 
Teller  county.  While  the  complaint  contains 
more  allegations  than  are  necessary,  no  objec- 
tions were  made  to  It,  and  the  action  may  be 
treated  as  in  form  one  to  quiet  title.  The 
questions  to  be  determined  are:  First,  is 
the  tax  deed  void?  Second,  was  the  posses- 
sion of  the  plaintiff  alleged  in  the  complaint 
And  proven  by  the  testimony? 

The  law  applicable  to  this  sale  Is  found  In 
2  Mills'  Ann.  St  Section  3882  provides  that 
the  treasurer  shall  make  oat  a  list  of  all 
lands  and  town  lots  subject  to  sale,  "with  an 
accompanying  notice  stating  that  so  mnch  of 
each  tract  of  land  or  town  lot  described  In 
■aid  list,  as  may  be  necessary  for  that  pur- 
pose, will,  on  a  day  specified  thereafter  and 
tbe  next  succeeding  days,  be  sold  by  him  at 
^  pnblic  auction  at  the  county  treasurer's  office 
'.for  the  taxes  and  charges  thereon  and  taxes 
and  charges  assessed  against  the  owner  there- 
of for  personal  property,"  and  prescribes  that 
ttxe  notice  may  be  In  the  form  set  out  in 
ttie  section.  Section  3883  provides  that  the 
treasurer  shall  give  notice  of  the  sale  by  the 
publication  thereof  In  a  newspaper  and  by  a 
written  or  printed  notice  posted  as  provided 
In  that  section.  Section  3884  provides  for 
an  affidavit  of  the  printer  that  tb«  list  and 
i  notice  have  tieen  published  in  a  paper  as  re- 


quired, and  section  888S  provides  Qiat  "the 
county  treasurer  shall  also  make,  or  cause 
to  be  made,  an  affidavit  of  the  posting  of 
such  list  and  notice  as  above  required,  all  of 
which  affidavits  shall  be  deposited  tty  him 
with  the  county  clerk,  to  be  there  carefully 
preserved."  The  absence  of  an  affidavit,  or  a 
sufficient  one,  is  prima  fade  proof  that  the 
requisite  notice  of  sale  had  not  been  posted, 
and  that  therefore  the  tax  deed  is  invalid. 
Bertha  Gold.  M.  &  M.  Co.  v.  Burr,  31  Colo. 
264,  73  Fac.  36.  The  only  alleged  affidavit  re- 
lating to  the  posting  of  a  list  or  notice  In 
this  case  found  In  the  clerk's  office  was  as 
follows:  "Office  of  the  County  Treasurer, 
Teller  County,  Colorado.  Cripple  Creek,  Col- 
orado. Treasurer's  Affidavit  I,  Marion  F. 
Cramer,  county  treasurer  In  and  for  the 
county  of  Teller,  state  of  Colorado,  do  hereby 
certify  that  I  have  caused  a  tax  sale  notice 
of  real  property  to  be  published  in  a  daily 
newspaper,  known  as  the  'Cripple  Creek  Star* 
once  a  week  for  not  less  than  four  weelis 
before  the  day  of  sale,  and  further  certi- 
fy that  I  have  posted  a  printed  notice  thereof 
in  a  conspicuous  place  near  the  outer  door 
of  the  office  commonly  used  as  the  office  of 
the  County  treasurer,  for  not  less  than  four 
weeks  before  the  sale,  as  provided  by  law, 
and  that  the  sale  was  held  at  the  time  and 
place  designated  in  said  notice.  Gus  Trolicbt 
State  of  Colorado,  County  of  Teller — ss.: 
The  above  certificate  of  publication  and  post- 
ing of  the  printed  notice  of  a  tax  sale  was 
subscribed  and  sworn  to  before  me  by  the 
above  named,  Marion  F.  Cramer,  by  his  dep- 
uty, Gus  Trolicht,  who  is  personally  known 
to  ne  to  be  the  identical  person  described 
therein,  on  the  17tb  day  of  December,  A.  D. 
1900.  F.  P.  Mannlx,  County  Oerk,  by  W. 
Carmthers,  D^nty.  [Official  Seal.]"  White 
ne  form  Is  prescribed  by  the  statute  for  Oie 
affidavit  of  posting,  it  Is  evldrat  that  the 
affidavit  must  be  sufficiently  certain  and  spe- 
dflc  to  reasonably  show  that  in  fact  the  re- 
quirements of  the  statute,  relative  to  the 
contents  of  the  notice,  have  been  substantial- 
ly complied  with,  and  that  the  notice  posted 
referred  to  some  particular  sale.  It  Is  also 
evident  that  the  statute  contemplates  the 
posting  of  not  only  the  notice,  btrt  also  a 
list  of  the  property  subject  to  sale,  as  pre- 
scribed In  section  3882,  for  section  3885  says 
the  affidavit  must  be  an  affidavit  of  the  post- 
ing of  such  list  and  notice.  An  affidavit  of 
the  posting  of  a  list  cannot  be  truthfully 
made,  unless  a  list  is  posted,  and  "such  list 
and  notice"  refers  to  the  list  and  notice  pro- 
vided for  in  section  S8S2. 

It  is  very  doubtful  if  the  foregoing  affida- 
vit is  an  affidavit  at  all.  for  it  is  difficult  to 
tell  who  made  It  Waiving  that  feature,  how- 
ever, and  assuming  that  it  is  an  affidavit,  of 
what  is  It  an  affidavit?  It  is  entirely  silent 
about  posting  such  list  as  prescribed  In  sec> 
tion  38S2.    It  says  a  notice  of  a  tax  sal* 


.  »ror  etbar  cmw  sm  hum  topis  and  SMtlon  MUUBBR  In  Dm.  *  Am.  Digs.  1*07  to  date,  *  Raportor  Indaxee 
104P.-^6e 


Digitized  by 


Google 


lt)4S 


'i64"PA<3ilrio  la^POR^Eiu 


J  .\ 


(Coia 


'  was  posted.  That  inay  be  true,  and  yrt  the 
notice  posted  might  not  BnbstantlaUy  contain 
any  of  the  statements  required  by  section: 
3882,  or  some  of  the  statements  In  the  notice 
might  not  truthfully  refet  to  statements  re- 
quired concerning  the  particular  sale,  and 
thus  be  no  notice  in  law.  It  Is  true  the 
affidavit  contains  the  -words  "as  provided  by 
•law,"  but  that  Is  a  conclusion  of  the  affiant, 
•which  cannot  be  allowed  In  an  affidavit  as  a 
substitute  for  facts.  Morris  &  Thombs  v.  St. 
Lonls  N.  Bk.,  17  Colo.  231,  29  Pac.  802.  What 
tax  sale  does  It  refer  to?  When  and  where. 
If  at  all,  did  the  notice  state  the  sale  was 
to  be  held,  and  what  property  was  to  be  sold, 
and  how— at  public  auction  or  otherwise? 
The  affidavit  does  not  mention  any  of  those 
things  nor  does  It  refer  to  a  list  and  notice 
attached,  or  In  any  way  refer  to  a  Ust  or 
notice  whereby  the  facts  may  be  ascertained. 
It  does  not,  In  any  manner,  with  reasonable 
certainty,  or  otherwise,  connect  the  sale 
therein  referred  to,  to  the  sale  upon  which 
the  tax  deed  under  consideration  was  based. 
It  l8  not  necessary  to  further  dissect  this 
affidavit  It  Is  wholly  Insufficient  to  prove 
anything  with  any  degree  of  certainty,  and, 
as  It  falls  to  prove  that  a  list  and  notice  <>f 
this  sale  was  posted  containing  the  matters 
required  by  statute,  and  it  appears  that  this 
was  the  only  affidavit  filed.  It  must  be  taken 
that  no  list  and  notice  were  posted,  and  that 
the  tax  sale  and  the  deed  based  thereon  were 
and  are  Invalid. 

The  allegations  of  the  complaint,  relative 
to  the  possession  of  the  plaintiff,  at  the  time 
,of  the  commencement  of  the  action,  are  not 
'as  they  should  t)e.  They  are  uncertain  and 
'ambi^ous.  Looking  at  them  one '  way,  a 
'present  and  past  possession  Is  alleged,  and 
In  another  way  only  a.  past  possession.  The 
/luestion  ought  to  have  been  raised  before 
answering  by  demurrer  ou  the  ground  of 
ambiguity  .and' uncertainty,  or  by  motion  t.o 
make  more  certain.  It  was  first  raised  In  an' 
objection  to  som^  testimony  of.  the  plaintiff 
offered  in  rebuttal.  The  ambiguity  and  un- 
'certai,nty  of  pleading  cannot  be  raised  in 
that  way.  . ,  ,    , 

'  The  plaintiff  failed  to  prove  her  posses- 
sion ;  it  having  been  denied  and  the  posses- 
sion of  the  defendant  set  up  lii  the  answer. 
At  the  close  of  plaintiff's  case,  a  motion  for 
a  nonsuit  was  made  on  the  ground,  among 
.others,  of  such  failure.  Thl?  motion  was 
overruled.  The  defendant  then  introduced 
testimony,  which,  it  contends,  proves  that  it 
was  In  possession  at  the  time  of  the  oom- 
mencement  of  the  action.  On  the  contrary, 
.the  testimony  Introduced  proves  that  the 
plaintiff  was  in  possession  and  remedies  her 
omission  to  prove  that  fact.  The  testimony 
introduced,  after  plaintiff  rested,  shaw^  that, 
shortly  after  the  issuance  of  tJtie  tax  deed, 
the  president  of  the  defendant  called  upon 
.the  tenant  of  the  plaintiff,  who  was  occu- 


pying'thi  premises  atops  a  molitfi,  and  ^er- 
Buaded  the  tienant  to  paj  him  the  rent,  which 
was  reduced  to  (lO-a  monl^,  and  a  bond  was 
given  to  the  tenant  to  protect  him  In  such 
payment  i  13ie  tenant  remained  In  the  pnm- 
Isee  for  some-  time  paying  tills  redoeed  feot 
to  the  president  of  the  defendant  The  ten- 
ant then  moved  out  and  delivered  the  key  of 
the  oremises  and  his  poBseaalon  to  tiie  pteil- 
dent  A  few  days  after,  and  shortly  before 
the  commencement  of  this  action, 'tbe  pgrell- 
dent  installed  another  tenant  In  tl^e  preniiMa 
at  $15  a  month,  and  tills  tenant  was  occnpy* 
Ing  the  premises  at  the  commeDeement  of  the 
action.  The  plalntiflC  never  consented  to  Uils. 
The  defendant  claims  tliat  this  possession 
was  its  poBsesBlon.  Wlien  the  plaintiff's  tat- 
ant  paid  tiie  rent  to  the  defendant's  agent 
and  delivered  the  key  and  the  possession  to 
that  agent  without  the  consent  of  the  plain* 
tiff,  expressed  or  implied,  the  tenant  wHlfnlly 
violated  his  agreement  vlth  the  pi«iTiHff  to 
pay  her  the  rent  and  to  snrrender  tbe  pro^ 
ises.  to  her  at  the  end  of  tbe  term,  and  tba 
defendant  wUlfoIly  Indnoed  tba  teaant  to 
Urns  Tiolata  Us  s«reemant  Olia  whole  trans- 
action was  a  fraud  npon  tbs  rights  of  tlia 
plaintur,  cormpt  in  principle^  and  fatila  la 
law  to  divest  the  plaintiff  of  the  i>oniiitliiii 
Morgan  ▼.  Ballard,  1  A.  S^  Maxsh.  (KyJ  658; 
Bardin  t.  Forecrthe,  99  IIL  312,  at  320;  Kep- 
ley  v.  Scully,  186  m.  62,  67  N.  E.  187.  Plaln- 
tifTs  tenant  conld  deliver  only  such  iKMses- 
sion  as  he  had,  and  that  was  plaintUfs  pos- 
session. This  is  the  only  possession  that  de- 
fendant received  or  could  transmit  to  the 
tenant  which  Ik  pnt  In  possession.  Mer- 
chants' St  Bk.  v.  Porter,  20  Colo.  216,  37 
Pac.  960. 

The  questions  to  be  determined  in  this  case 
having  been  determined  in  favor  of  the  plain- 
tiff, the  Judgment  will  be  aiSrmed. 

Judgment  affirmed. 

STBELE,  C.  J.,  and  OAMPBBLU  J^  con- 
cur. 


CITT  AJfD.COtJXTT  OP  DENVBJE  t. 
ROGERS. 

(Supreme  Court  of  Colorado.     Nov.  1,  1909l) 

1.    MURIOIPAI..  C0RP0BATI0IT»  ({  605*)— GBAB- 
TKB  AUTHOBITY—  NUISANCES. 

The  authority  given  by  a  city's  charter  to 
Its  conneil  to  regulate  or  prevent  the  carrying 
on  of  any  busineas  dngdnas  or  detrimental  to 
public  health,  and  to  declare,  prevent,  or  ab«te 
nuisances,  does  not  -warrant  an  ordinance  arbi- 
trarily declaring  a  bricicyard,  where  bricks  are 
burned,  within  1,200  feet  of  a'  reaidenee,  pnblic 
school,  or  city  parlc,  a  miisaace,  usieaa  permit- 
ted l>y  the  owner  of  the  residence  in  the  one 
case  or  by  the  city  in  the  other  case;  a  brick- 
yard so  located  not  l>eing  neceseariiy  a  nuisance, 
or  a  nuisance  per  se. 

[Ed.    Note. — For  other   cases,   see   Municipal 
Corporations,  Cent  Dig.  S  1838;    Dee.  Dig.  f 

605.*] 
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&  MxmtcaAS.  CoKPOtttaonk'tt  Q2G*)>-OBDXr<i 

ITANCES— RKASOKABLEBUS— NUISAJICWt. 
An  ordinance  declaring  a  'brickyard,  when 
bricka  are  bnmed,  wiUiin  1,200  feet  tit  a  resi- 
denee,  or  &  public,  sckeol,  m  city  paxk,  ft  atll« 
sance,  unless  pwmitted  in  the  one  caM  by  the 
owner  of  the  residence,  or  in  the  other  case  by 
the  city,  is  void  for  unreasonableness. 

[Bd.  Note.— Fto  other  cases,  see  Municipal 
CoqtOMtiow,  OentDitr.  { 1878 ;  De&Dic.  1625.*] 
&  ConBtrramniia,  "Law  (|  278*)-^Doa  Pao- 

0X88  or  EiA9. 

An  otdinance  declaring  a  brickyard,  where 
bricks  are  homed,  within  1,200  feet  of  a  resi- 
dence, or  a  public  achool.  Or  city  park,  a  nai- 
aance^  takes  and  destroys  vraperty  witliMit  du* 
process  of  law, 

[Ei.  Note.— For  other  cases,  sea  Constitution- 
al Law,  Dec  Dig.  i  27&*] 

Bd  Banc  Appeal  from  County  Goort,  City 
and  County  of  Denver;  Ben  B.  Llndaey, 
Judge. 

Patrick  Rogen  waa  convicted  In  a  Police 
Magiattate'a  Court  of  maintaining  a  nnl- 
aance.  In  violation  of  an  ordinance  of.  the 
Ci^  and  County  of  Denver,  and  from  the 
Judgment  of  tlie  Qounty  Court  on  appeal,  dl»- 
mlaslng  the  complaint,  tbe  city  appeals.  Af- 
firmed. 

H.  A.  Undaley,  F.  W.  Sanborn,  and  J. 
Frank  Adams,  fwr  appellant.  F.  A.  WlUiama 
•Bd  B.  D.  Bees,  for  ai»pellea 

BAILBT,  J.  Tbls  ease  Involves  the  va- 
lidity of  secUoa  see  of  article  8,  c.  10,  of 
Ordinance  No.  101,  series  1888  of  the  laws 
and  ordinances  of  the  city  and  county  of 
Denver,  approved  October  24tli  of  that  year, 
whldl  reads  as  follows:  "Sec.  936.  A  brick- 
7«(d,  where  bricks  are  burned  within  twtAve 
hundred  teet  of  any  residence  or  pnUie 
sdXMrihonse  or  park  b^onging  to  the  city, 
within  the  limits  of  the  city  of  Denver,  with- 
out permission  from  the  owner  or  owners'  of 
•u^  residence  or  residences,  or  the  occu- 
pants thtteof,  or  without  i)ermis8lon  from 
the  dty,  when  such  brlAyard  Is  within 
twelve  hundred  feet  of  a  public  schbolhonae 
or  dty  park,  is  hereby  defined  and  dedared 
to  be  a  BStBanee,  and  every  iierson  who  ShaTI 
keep  a  brickyard,  wfawe  bricks  are  bnmed, 
whether  he  is  the  owner,  agent,  lessee  or  oc- 
cupant of  Such  land  or  premises,  wher«f  such 
)brlckyard  Is  established  or  kept,  so  as  to  be 
a  Buisaneei  within  the  mesning  of  this  sec- 
tion, Shan  be  detaied  the  author  of  such  nui- 
sance^ and  upon  conviction  thereof  shall  be 
fined  in  a^  sum  not  leas  than  fifty  dollars  nor 
move  than  five  hundred  dollars.  Bach  day's 
contlnuaDCe  of  the  nnlaance  shaU  be  pnniBh>- 
ed  as  a  s^arata  offense."  Prosecution  was 
had  in  the  police  magistrate's  court  of  the 
dty  and  cormty  of  Denver  against  the  appel- 
lee on  complaint  fier  a  violation  of  the  above 
ordinance,  and  conviction  followed.  '  On  ap- 
ical therefirota  to  the  county  court;  appellee 
demncred  to  the  information  upota  tbe  fol- 
lowing, among  other,  grounds:  (1)  Want  of 
covponfete  power  to  enact  the  eidinahce  In 


qvestldn.  (2)  That  the  coip<mite  i>ower  con- 
fccred  by.  the  city  charter  is  subject  to  tbe 
llmltatians  of  the  federal  and  state  Constitu- 
tions, and  that  the  ordinance  in  queetion  vio- 
lates constitutional  rights,  (8)  That  the 
ordinance  in  question  is  not  a  valid  ezwdse 
of  the  police  power.  (4)  That  ike  ordinance 
in  question  is  unreasonable,  unconstttutlobal, 
and  void.  The  court  below  sustained  the  de- 
murrer and  dismissed  the  complaint  From 
the  ruling  on  the  demurrer  and  the  Judgment 
of  dismissal,  the  city  prosecutes  this  appeal. 
The  following  provisions  of  tbe  charter  of 
tbe  city  and  county  of  Denver  were  in  foroe 
at  the  time  of  the  adoption  of  the  ordinance 
In  question,  and  they  are  now  relied  on  to 
sustain  and  support  its  validity:  A  portion 
of  section  68  thereof  vests  the  city  council 
with  power  "to  regulate  or  prevent  the  car- 
rying on  of  aqy  business  which  may  be  dan- 
gerous or  detrimeotal  to  public  health,  or 
the  manufacture  or  vending  of  articles  ob- 
nozions  to  the  health  of  the  inhabitants; 
and  to  declare,  prevent  or  abate  nulsanoes  on 
public  or  private  property  and  the  cause 
thereof."  In  section  17  it  is  said,  among 
other  things,  that:  "Tbe  council  shall  have 
power  to  enact  and  provide  for  the  enforce- 
ment of  all  ordinances  necessary  to  protect 
life^  health  and  property,  to  dedare,  prevent 
and  Bummailly  abate  and  remove  nuisances; 
to  preserve  and  enforce  the  good  govern- 
ment, general  welfare,  order  and  aecnrlty  of 
the  dty  and  county  and  the  inhabitants 
thereof."  By  virtue  of  the  fbregolng  provi- 
sions It  is  contended  that  the  dty  comncU  is 
authorized  to  ctmtrol  absolutaly  the  location, 
and  to  regulate  tbe  method  of  conducttng, 
brickyards  within  Ite  UnUts  of  the  city,  and 
to  aiMtrarily  declare^  without  ascertainment 
of  any  kind.  Judicial  or  otherwise^  that  t& 
be  a  pnbUe  nuisancsk  always  and  under  all 
conditions,  when  operated  within  certain 
prescribed  limits,  whidi,  it  may  be  admitted, 
may  sometimes  and  under  some  circumstan- 
ces and  conditions  be  a  nuisance^  eittter  pub* 
Ue  or  private^  but  which  in  no  sense  is  a 
natural  nuisance,  or  nuisance  per  ee.  These 
proviat«ms  are  not  susceptible  of  such  couh 
structioii.  To  so  determine  would  be  equiva- 
lent to  declaring  the  legislative  or  mnnidpat 
flat  absolute  and  supreme,  even  though  out 
of  harmony  and  in  clear  conflict  with  the 
provisions  of  both  national  and  state  Const!- ' 
tutions.  Such  holding  would  place  it  within' 
the  power  of  the  munldpel  legislature  to 
strike  down  and  annihilate  any  business, 
however  harmless  and  inoffensive  In  fact, 
which,  for  sny  reason,  it  might  desire  to  put 
under  the  ban.  The  effect  would  be  to  say 
that  no  matter  how  extreme,  unreasonable, 
and  Invidious  the  law  passed  upon  a  given 
subject  might  be^  still,  under  the  powers 
granted,'  the  action  of  the  council  Is  flnal, 
and  the  doors  tO' Judicial  Inquiry  and  exam-  - 
ination   secnrdy   dosed.     The   question    is 
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whether  a  business  which  Is  not  a  nnlsance 
per  se  can,  without  Judicial  inquiry,  without 
a  day  in  court,  without  the  application  of 
legal  or  equitable  principles  to  the  clrcnnb' 
stances  and  conditions  as  they  actually  ex- 
ist, or  without  decision  of  judge  or  Jury, 
when  the  facts  are  disputed,  be  declared  and 
finally  determined  by  the  municipal  legisla- 
ture to  be  a  nuisance?  Counsel  for  the  city 
contend  for  the  arbitrary  rule,  which  pre- 
cludes inquiry  In  any  case,  and  to  the  effect 
that  whether  certain  occupations,  not  nui- 
sances per  se,  but  which  owing  to  local  con- 
ditions may  sometimes  be  In  their  operation 
detrimental  to  the  public,  should  be  declared 
nuisances,  Is  purely  a  political  and  not  a  Ju- 
dicial question,  and  one  exclusively  for  the 
municipal  legislative  body,  and  not  for  court 
or  Jury  under  any  circumstances. 

We  are  not  without  authority  in  our  own 
state  upon  this  precise  question.  In  the  case 
of  City  of  Denver  v.  MuUln,  7  Colo.  358,  3 
Pac.  U97,  this  court,  passing  on  an  ordinance 
similar  to  the  one  under  consideration,  and 
enacted  imder  the  authority  of  substantially 
the  same  general  charter  provisions  as  those 
now  before  us,  with  reference  to  the- author- 
ity of  the  city  council  to  arbitrarily  declare 
what  constitutes  a  nuisance,'  spoke  as  fol- 
lows: "The  proper  construction  of  thi»  lan- 
guage is  that  the  city  is  clothed  with,  author- 
ity to  declare,  by  general  ordinanoe,  what 
shall  constitute  a  nuisance;  that  is  to  say, 
the  city  may,  by  such-  ordinance,  define, 
classify,  and  enact  what  things,  or  classes  of 
things,  and  under  what  conditions  and  cir- 
cumstances, such  specified  things  are  to  con- 
stitute and  tn  deemed  nuisances.  For  In- 
stance, the  city  might,  under  such  authority, 
declare  by  ordinance  that  slaughterhouses 
within  the  limits  of  the '  city,  carcasses  ot 
dead  animals  left  lying  within  the  city, 
goods,  boxes,  and  the-  like,  piled  up  or  re- 
maining for  a  certain  length  of  time  on  the 
sidewalks,  or  other  things  injurious  to  health, 
or  causing  obstruction  or  danger  to  the  pub- 
lic In  the  use  of  the  streets  and  sidewalks, 
should  be  deemed  nuisances — not  tAiat  the 
city  council  may,  by  a  mere  resolution  or  mo- 
tion, declare  any  particular  thing  a  nolsance 
which  has  not  thenetofore  been  pronounced 
to  be  such  by  law,  or  so  adjudged  by  Judi- 
cial determination.  •  •  ♦  It  is  only  cer- 
tain kinds  of  nuisances  that  may  be  remov- 
ed or  abated  summarily  by  the  acts  of  in- 
dividuals or  by  the  public,  such  an  those 
which  affect  the  health,  or  Interfere  with  the 
safety  of  property  or  person,  or  are  tauglble 
obstructions  to  streets  and  highways  un- 
der circumstances  presenting  an  emergency. 
Such  clear  cases  of  nuisance  per  se  ace  well 
understood,  and  need  not  be  further  noticed 
here,  to  distinguish  them  from  the  case  be- 
fore us."  In  the  case  of  Phillips  v.  City  ol 
Denver,  19  Colo.,  at  page  181.  34  Pac  at 
page  904,  41  Am.  St.  Rep.  230,  this  court, 
speaking  through  Mr.  Justice  Billott,  uiion 
this  precise  question,  said:  "in  otnr  opinion 


the  charter  provlstons,  above  quoted,  will  not 
bear  the  construction  contended  for.  The 
power  conferred  Is  not  sufficiently  specific  or 
definite  to  warrant  such  unrestrained  nau- 
nlclpal  legislation  affecting  private  property. 
The  grant  of  power  to  regulate  lawful  occu- 
pations .and  business  places  Is  certainly  not 
an  express  grant  of  power  to  locate  or  pre- 
scribe the  limits  ot  carrying  on  lawful  occu- 
pations upon  private  premisea  The  graut 
of  power  to  regulate  and  prevent  the  carry- 
ing on  of  business  dangerous  or  detrimental 
to  public  health,  and  to  declare,  prevent,  or 
abate  nuisances.  Is  not  to  be  construed  as 
vesting  the  city  council  with  authority  to 
I»:ohlbit,  at  their  discretion,  the  existence  of 
well-constructed,  well-regulated,  and  well- 
conducted  livery  stables;  neither  does  the 
'general  welfare'  clause,  adopted  after  the 
passage  of  tlie  ordinance  in  question,  confer 
full  and  specific  power  upon  the  city  council 
for  that  purpose."  In  treating  upon  the 
power  of  municipal  authorities  relating  to 
nuisances,  Mr.  Wood,  in  his  work  on  the 
Law  of  Nuisances,  says,  In  substance  and  ef- 
fect. In  respect  to  such  things  as  are  not  nal- 
sances  per  se,  that  they  must  be  lawfully  as- 
certained to  be  such;  that  the  municipal  au-. 
thoritles  cannot  arbitrarily  declare  a  thing  a 
nuisance,  or  destroy  valuable  property  which 
was  lawfully  erected  or  created  without  sueh 
lawful  ascertainment.  Even  if  power  there- 
for has  been  expressly  conferred  upon  the. 
Ijeglslature,  it  is  inoperative  and  void  unleas 
the  thing  is  In  fact «  nuisance,  or  was  creat- 
ed or  erected  after  -the  passage  of  tbf  ordi- 
nance, and  in  defiance  of  U.;  and  except  in 
cases  of  emergency,  or  when  the  use  is  clear- 
ly a  nulsai^ce,  the  fact  should  be  first  estab- 
llshe<^  by  Judicial  inquiry.  See  section  740. 
Thl4  court,  in  the  case  of  Denver  v.  Mullln,  - 
supra,  quotes  with  approval  from  the  opin- 
.lon,  of  the  Supijeme  Court  of  the  United 
States  In  .the  case  of  Yates  v.  City  of  Mil- 
waukee, 10  Wall.  497,  19  U  Bd.  984,  the  fol- 
lowing: "The  mere  declaration  by  the  city 
council  of  Milwaukee  that  a  certain  struc- 
ture was  av  encroachment  or  obstruction  did 
not  make  it  so,  nor.  couhl  such  declaration 
make  it  a  nuisance  unless  it  In  fact  had  that 
character.  It  Is  a  doctdne  not  to  be  tol- 
erated in  this  country  that  a  municipal  c(v- 
poratlon,  without  any  general  laws  either  of 
the  dtyor  of  the  state,  within  which  a  given 
structure  can  be  lAown  to  be  a  nuisance, 
can,  by  its  mere  declaration  .that  it  is  one, 
subject  it  to  removal  by  any  person  suppos- 
ed to  be  ag^4eveA,  or  even  by  the  city  itself. 
This  would  .place  every  bouse,  every  busi- 
ness, and  all  the  property  of  ths-  city  at  the 
uncontrolled  will  of  the  temporary  local  au- 
thorities." '  The  same  doctrine  Is  announced 
In  a,  R.  L  &  P.  R.  R.  Co.  V.  iloliet,  78  lU. 
25,.  also  in  Everett  v.  Council  Bluffs,  46  Iowa, 
,  66,  and.iu  nmuONnis  other  anl^oritiea. 

It  will  thna  be  seen,  that  the  contenttoa  of 
the  city  upon  this  proposition  is  contrary  to 
authority,   as   laid  down  In  the  adjudged 
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cases  In  our  own  and  etSier  courts  of  final 
resort,  and  Is  In  our  opinion  wrong  In  prin- 
ciple, a  highly  dangerous  doctrine,  and  not 
to  be  tolerated  or  Judicially  sanctioned.  The 
general  grant  of  authority  to  the-  city  not 
being,  as  we  have'  shown,  sufficlentiy  specific 
and  definite  to  warrant  such  broad  and  unrtf- 
strlcted  legislation  as  is  contained  In  this 
ordinance,  its  reasonablemoss,  as  well  as  the 
question  of  Its  constltntlonality,  become 
proper  matters  for  consideration.  When 
subjected  to  the  test  of  reasonableness,  this 
ordinance  is  so  manifestly  radical,  unjust, 
and  oppressive,  while  upon  the  qnestlon  of 
Its  constitutionality  its  ^ect  is  so  clearly 
to  take  and  destroy  property  without  due 
process  of  law,  that  we  have  no  hesitancy 
In  declaring  It  invalid  on  both  grounds.  It 
Is  difficult  to  conceive  how  a  more  drastic, 
radical,  and  extreme  municipal  law  than  the 
one  under  cMtsideratlon  could  be  proposed. 
Under  its  pioTislons  one  of  the  most  Impor- 
tant, useful,  and  necessary  industries  known 
to  business  life,  everywhere  recognised  as 
lawful  and  legitimate,  confessedly,  not  a 
nuisance  at  common  law  .or.  inhereotly,  in 
which  .thoaaands  of  d«]lars  are  invested  and 
employed,  is.  arbitrarily  driven  beyond  the 
city  limits,  and  thus  largely  destroyed,  l>y 
the  mere  edict  of  the  city  council,  upon  the 
occurrence  of  these  twcf  things:  First,  that 
such  busiiteas  is  either  within  1200  fe^t  of  a 
single  residence  house,  or  of  a  .city  p^rk,  or 
public  Bchoolhouse;  and,  second,  in  the  qase 
of  the  residence  that  Its  owner  or  occupaat. 
and  in  the  case  of  the  park. or  school  that  the 
city,  bas  not  ccwsented-  to  such  louatlou.  Tq 
accomplish  such  result  it  matters  not  wheth- 
er such  business  Is  in  truth  detrimental  or 
obnoxious,  or  whether  it  is  being  conducted 
In  a  proper,  legitimate,  and  innocent  way. 
The  mere  statement  of  the  facts  upon,  4ind 
the  conditions  under  which,  this  ordinance 
Is  in  effect,  as  above  Indicated.  Is  In  itself 
alone  a  complete  refutation  of  the  claim  that 
It  Is  n  proper  and  reasonable  one,  or  a  valid 
exercise  by  the  city  of  its  police  power. 

The  Judgment  below  in  holding  the  lav<f 
void  Is  rieht,  and  should  be  aflSrmed.  It  Is 
so  ordered. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


MANl-T  V.  BOARD  OV  POM-Rg  OP 

PHKBIX)  COTTNTT. 

(Supreme  Court  of  Colorado.    Novl  1,  190ft.) 

1.  Counties  (S  IT.")*)— Fiscal  Management— 
Retunbinq  Bonds— Right  to  l8STrB-^"RE- 

rURDIKO." 

,  Const,  art  11.  §  6,  as  amended  in  1888,  pro- 
hibited counties  from  contracting  any  debt  by 
loan  except  to  erect  public  buildings,  etc.-  but 
pennitte<l  any  county  having  an  indebtedness 
outstanding,  either  in  form  of  warrants  issued 
prior  to  December  31,  188G,  or  in  the  form  of 
funding  bonds  issued  prior  thereto,  to  contract  a 
debt  for  the  purpose  of  liquidating  such  indebt- 


edness. Session  laws  enacted  from  time  to  time 
(Seas.  Laws  1883,  p.  142 ;  Sess.  Laws  1889,  p. 
31;  Sess.  Laws  1895,  p.  152,  c.  67;  Seas.  Laws 
1809.  p.  166,  c.  00;  Sess.  Laws  1901,  p.  148, 
c.  61)  authorized  county  refunding  bonds.  Held, 
that  the  purpose  of  the  amended  section  was  to 
permit  the  funding  of  an  illegal  indebtedness, 
and  any  legal  county  indebtedness  existing  be- 
fore the  adoption  of  the  amendment  could  be 
funded  under  the  Constitution  prior  to  the 
amendment,  and  hence  could  be  refunded;  a 
"refunding"  being  merely  a  funding,  anew,  and 
not  the  creation  of  a  new  debt. 

[Kd.  Note.— For  other  cRsea,  see  Counties, 
Cent.  Dig.  §  203 ;   Dec.  Dig.  §  175.» 

For  other  definitions,  see  Woids  and  Phrases, 
vol.  7,  p.  6030.] 

2.  CocwTus  (I  178»)— Public  IvptovEMXirro 
—  Submission  or  Qukstions  —  Sepakatb 
Propositions. 

A  proposition  to  refund  two  previous  coun- 
ty bond  issues,  made  in  separate  years,  was  not 
double,  within  the  nils  requiring  two  schemes 
of  public  improvements  to  be  submitted  sepa- 
rately, so  that  the  voter  may  approve  one  and 
disapprove  the  other. 

[Ed.  Note.— For  other  cases,  see  Coanties, 
Dec  Dig.  f  178.*1 

8.  CoTTXTUEB  (f  178*)  —  RErc«DiNO  Bonds  — 
VALiDiTy— Owner  of  Submithng  Proposi- 
tion—Time OF  Objecting. 

Where  the  objection  to  the  submission  of 
a- proi>OBition  to  the  voters  to  refund  prior  coun- 
ty bond  issues  made  in  separate  years,  that  the 
refunding  of  each  issue  snould  have  been  sub- 
mitted by  separate  propositions,  was  not  made 
to  the  original  refurming  issue,  and  the  refund- 
ing bonds  have  passed  to  innocent  purchasers, 
the  objection  cannot  be  raised  to  affect  the  va- 
lidity of  refunding  bonds  issued  to  refund  tlie 
original  refunding  bonds. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  §  178.*] 

4.  CocNTiEs  (I  175*)— Fiscal  Manaseubnt^ 
Issuance  of  Bonds  —  Blection  —  Notipb— 
sufficienct. 
'An  election  notice  of  the  submission  of  a 
proposition  to  issue  county  refunding  bonds, 
which  states  that  the  question  will  be  voted  on 
at  the  general  election  to  be  held  in  November, 
was  not  objectionable  for  not  designating  the 
polling  plabes  In  the  various  precincts ;  the  pub* 
iicatioa  by  the  county  clerk, -as  reqsired  by.stat* 
nte.  of  notice  for  the  holding  of  the  general  elec- 
tion at  certain  places,  and  the  posting  of  notices 
at  such  places,  being  sufficient  to  inform  the 
voter  where  to  vote  npon  tbe  refmidlDg  proposl' 
tion. 

[Bd.  Note.— For  other  cases,  see  .Goonties, 
Cent  Dw.  I  271 ;  D«s.  Dig.  1 178.*]  . 

Bn  Banc.  Error  to  District  Court,  Pueblo 
County;   J.  B.   Riser,  Jndge^ 

Action  by  -George  C.  Manly  against  the 
Board  of  County  Commissioners  of  the  Coun- 
ty of  Pueblo.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

George  C  Manly,  pro  se.  Alva  B.  Adams, 
Deviue,  Dubbs  &  Preston,  and  Lucius  W. 
Hoyt,  for  defendant  In  erior. 


CAMPBELI..,  J.  The  object  of  this  aetioa 
was  to  enjoin  the  board  of  county  commis- 
Bioners  of  Pueblo  county  from  issuing  $350,- 
000  refunding  bonds  after  a  fhvorable  vote 
of  the  people  at  an  election.  R^lef  was  de- 
nied, and  plaintiff  appeals. 


*For  other  cases  les  same  topic  and  Mctloo  NUMBER  la  Dec  *  Am.  Dlfs.  1S07  to  date,  *  Reporter  Indexes 
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Tbecase  wesit  off  on  a  general  demnner 
to  the  complaint  It  appears  from  tbe  eom< 
plaint  that  in  the  year  1906  there  was  an 
outstanding  and  unpaid  Indebtedness  of 
Pueblo  county  In  the  sum  of  $350,000,  evi- 
denced by  refunding  bonds  Issued  by  the 
county  In  January,  1897,  under  authority 
of  a  vote  of  the  people,  and  there  were  no 
funds  In  the  treasury  available  for  their  re- 
demption or  payment.  The  board  thereupon, 
for  the  purpose  of  refunding  these  bonds  and 
to  reduce  the  rate  of  interest,  in  pursu- 
ance  of  tibe  statute  (Sess.  Laws  1899,  p.  166, 
c.  90),  resolved  to  submit  to  the  qualified 
electors  of  the  county,  at  tbe  general  elec- 
tion to  be  held  in  the  county  in  November, 
1906,  the  question  of  their  redemption.  The 
majority  vote  at  the  election  was  In  favor 
of  the  Issue,  which  the  board  was  about  to 
consummate  when  this  action  was  instituted. 
Plaintiff  urges  three  objections  to  the  valid- 
ity of  the  proposed  issue.  Preliminary  to 
their  discussion,  and  as  a  general  statement 
of  facts,  it  should  be  said  that  ihe  $850,000 
outstanding  debt  was  evidenced  by  a  series 
of  refunding  bonds  aggregating  that  amount, 
of  date  January,  1897.  This  series  was  made 
up  of  a  previous  indebtedness  evidenced  by 
two  separate  issues  of  funding  bonds,  the 
first  made  in  1884,  of  which  $125,000  was 
unpaid,  and  the  second,  of  $225,000,  in  1886, 
to  take  up  an  old  Indebtedness  contracted 
by  the  county  prior  to  the  adoption  of  the 
state  Constitution,  In  giving  aid  to  certain 
railroads  under  the  authority  Of  the  terrl- 
torial  statutes  then  in  force.  In  1888,  section 
6  of  article  11  of  the  Constitution  was 
amended,  and  therein  It  was  provided  that 
no  county  shall  contract  any  debt  by  loan 
in  any  form,  except  for  the  purpose  of  erect- 
ing public  buildings,  making  or  repairing 
public  roads  and  bridges.  The  amount  of 
the  Indebtedness  was  limited,  and  there  was 
this  proviso  to  tiie  amended  section:  "That 
any  county  in  this  state  which'  has  an  In- 
debtedness outstanding,  either  in  the  form 
of  warrants  Issued  for  purposes  provided  by 
law  prior  to  December  31,  A.  T>.  1886,  or  In 
the  form  of  funding  bonds  Issued  prior  to-such 
date  for  such  warrants  previously  outstand- 
ing, or  In  the  form  of  public  building,  road 
or  bridge,  bonds  outstanding  at  such  date, 
may  contract  a  debt  by  loan  by  the  issuance 
of  bonds  for  tbe  purpose  of  liquidating  such 
indebtedness,  provided  the  question  of  Issuing 
said  bonds  shall,  at  a  general  or  special  elec- 
tion called  for  that  purpose,  be  submitted  to 
the  vote  of  such  of  the  duly  qualified  electors 
of  such  county  as  In  the  year  last  preceding 
such  election  shall  have  paid  a  tax  upon 
property  assessed  in  such  county,  and  the 
majority  of  those  voting  thereon  shall  vote 
in  favor  of  issuing  the  bonds.  Such  election 
shall  be  held  in  the  manner  prescribed  by 
the  laws  of  this  state  for  tbe  Issuaage  of 
road,  bridge  and  public  building  bends,  and 
the  bonds  authorized  at  such  election  shall 
be  issued  and  provision  made  for  tfadr  re^ 


demptlon  in  tbe  ma9  mnnner  u  provided 
in  said  law." 

1.  The  first  contention  of  plaintiff  is,  aa 
we  understand  it,  that  tbe  bond  issue  of 
1897,  which  it  was  proposed  to  refond,  is  it- 
self Illegal  because,  under  amended  section 
6,  art  11,  of  the  Constitution,  the  county 
was  protiibited  from  making  that  bond  is- 
sue, because  the  d^t  for  which  such  bonds 
were  issued  was  aot  contracted  for  public 
buildings,  making,  or  repairing  public  roads, 
bridges,  or  funding  debts.  While  not  con- 
clusive upon  this  question,  yet  having  some 
weight,  oar  Oeneral  AssemUy-  has  from  time 
to  time  (Sess.  Laws  1883,  p.  142;  Sess.  Laws 
1880,  p.  81;  Sess.  Laws  1895,  p.  152,  c.  67; 
Sess.  Laws  1809,  p.  166,  c.  90;  Sess.  Laws 
1901,  p.  148,  c.  61)  passed  acts  for  refunding 
county  bonds.  Section  6  does  not  in  express 
terms  authorise  refunding,  but  refunding  is 
not  thereby  prohibited.  A  "refunding"  is 
merely  a  funding  again  or  anew.  Tbe  sec- 
tion clearly  autliorlzes  funding  of  iMnds  to 
pay  an  illegal  debt  Indeed,  tliat  was  its 
principal  purpose,  and  it  would  seem  neces- 
sarily to  follow  that  whatever  debt  can  be 
funded  may  be  refunded  by  tbe  same  ant&or- 
Ity.  In  Re  Funding  of  Conntjr  Indebtedneas, 
16  Oolo.  421,  24  Pac.  877,  this  section  was 
t>efore  the  court  for  consideration.  la  so 
far  as  the  decision  In  that  case  bears  upon 
any  question  here  involved,  the  ruling  was 
that  the  proviso  of  the  section  was  intend- 
ed to  enlarge  the  power  of  the  Legislature, 
and  its  chief  object  was  to  permit  the  fund- 
ing of  illegal  indebtedness,  which  could  not 
be  done  before,  and  the  court  said  it  did  not 
refer  to  the  funding  of  legal  indebtedness, 
whether  Incurred  prior  to  or  after  Decem- 
ber 81,  1886;  the  loans  subsequent  to  that 
date  being  left  as  before  the  amendment  was 
adopted.  We  ththk  the  dear  inference  to 
be  deduced  from  Qiat  decision  is  that  legal 
county  indebtedness  which  existed  prior  to 
the  adoption  of  this  amendment  might  have 
been  funded  as  the  original  law  then  stood 
and  In  accordance  with  Its  limitations,  al- 
though the  Cohstitntlon  did  not  expressly 
authorize  the  act  of  funding.  If  such  in- 
debtedness could  tfe  funded  under  the  Con- 
stitution as  it  existed  before  1888.  it  could 
also  be  refunded.  In  Geer  ▼.  Board  of  Com- 
missioners, 97  Fed.  435,  38  C  C.  A.  250.  it 
was  held  that  this  amended  section  does 
not- Inhibit  the  Oeneral  Assembly  from  au- 
thorizing counties  to  issue  refunding  bonds, 
because  f^  refunding  of  a  debt  is  not  creating 
a  new  debt;  so,  also.  Board  of  Commission- 
ers V.  Piatt,  79  Fed.  567,  25  C.  C.  A.  87. 
Therefore,  in  so  far  as  plalntiOI's  objection 
goes  to  tbe  lack  of  authority  in  the  board  of 
county  commissioners  to  .  fund  or  refund  a 
pre-existing  valid  debt,  whether  the  same  is 
funded  or  refunded  or  in  the  form  of  war- 
rants, on  the  ground  that  it  Is  contracting  a 
debt  by  loan  and  is  in  conflict  with  section 
6,  his  position  is  untenable.  This  section 
of  the  Constittatlon  does  not  Inhibit  defend- 
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ant  board  to  make  tlfe  proposed  Issue  of  re-' 
■fandlng  bonds. 

2.  It  l8  next  objected  that  because  '  the 
Tefundlng  bonds  Issued  In  ISOT,  S;^•h^ch  It  tras 
'proposed  to  redeem  by  the  proposed  Issue  ot 
-new  refunding  bonds,  were  themselves*  made 
ap  of  two  previous  bond  Issues,  one  In  1884, 
the  other  In  1885,  and  the  proposition  to  re- 
:fund  them  was  submitted  to  the  Toters  as 
one  proposition,  the  same  was  rold  because  In 
one  submission  there  are  two  djstinrt  propo- 
sitions which  should  have  been  submitted 
separately.  The  general  rttle,  as  laid  down 
In  City  of  Denver  v.  Hayes,  28  CJolo.  110,  68 
■Pac.  311,  l8  that  two  schemes  of  public  Im- 
provement ought  to  be  submitted  separately, 
80  that  the  voter,  If  he  desires,  may  approve 
the  one  and  disapprove  the  other.  Just 
how  or  why  this  nile  is  applicable  to  the 
submisalon  In  question,  we  are  at  a  loss  to 
conceive.  If  the  objection  has  any  merit  at 
all.  It  should  have  been  made  to  the  bond 
issue  of  1897,  and  not  to  the  one  of  1906. 
Not  having  been  made  to  the  original  Issue 
of  1897,  and  the  same  having  been  negoti- 
ated to  innocent  purchasers,  It  would  be  clear- 
ly Inequitable  and  unauthorized  now  to  de- 
clare the  proposed  Issue  Invalid  because  the 
original  debt,  now  evidenced  by  the'  Issue  of 
1897,  and  whhjh  It  Is  proposed  to  redeem, 
was  incurred  for-  different  purposes  and  at 
difTerent  times.  It  Is  entirely  conclusive, 
however,  to  say  that  tlie  proposition  to  re- 
fund several  Issues  of  bonds  is  not  double 
in  any  tme  sense  of  that  term.  '  By  the 
same  Une  ot  reasoning,  it  cooldb*  said  -tliat 
each  of  the  bonds  making  up  the  old  and  the 
proposed  issue  >  is  a  separate  item  or  a  sep- 
arate debt,  and  that  as  many  separate  prop- 
ositions should  be  submitted  as  there  are,  or 
.will  be,  separate  boods.  i 

■  3.  The  board  Bubmttted  to  the  tiectorsthe 
refunding  proposition  at  the  genemi  Novem- 
ber election  of  lOOa  Notice  of  the  same 
was  given  upder  the  refunding  act  of  1890 
<8ess.  Laws  1899,  p.  166.  c.  m.  It  is  not 
contended  that  the  election  notice  which 'Ihe 
board  prepared  was  not  publlslied  ,and  post- 
ed as  required,  by.  law.  The  only  objection 
is  that  it  does  not  designate  the  poUlsg  plar 
ces  in  the  different  predocts  where  the  vot- 
ers should  cast  their  ballots.  The  notice, 
however,  does  say  that  the  question  submit- 
ted Is  to  be  voted  ui>on  at  the  general  elec- 
tion to  be  hekl  in  the  county,  in  November. 
The  county  clerk,  as  he  Is  required  to  do 
uuder  the  statute  which  regulates  general 
elections,  published  in  a  newspaper,  as  re- 
quired by  law,  and  posted  at  the  designated 
place  of  voting  in  each  of  the  precincts  Ip 
the  county  as  required  by  the  ^me  statute, 
a  notice  for  the  holding  of  the  general  elec- 
tion. The  voters  having  been  legally  noti- 
fied by  the  special  election  notice,  uuder  the 
refunding  act,  that  the  proposal  submitted 
was  to  be  voted  for  afthe  general  election. 


we  think  it  a  fair  Inference  to  say  that  the 
voters  were  thereby  required  to  seek  In  this 
Immediate  locality  their  respective  polling 
places,  by  ascertaining  where  the  notices  of 
the  general  election  were  posted  under  the 
general  election  law.  Therefrom  eaCh  elect- 
or leanied  that  the  polling  booths  were  at, 
or  In  the  immediate  vicinity  of,  the  places 
where  the  general  election  .notices  were  pOst; 
ed,  and  he  was  advised  that  he  was  to  cast 
his  ballot  upon  the  refunding  proposition  at 
the  same  place,  or  in  the  same  booth,  where 
he  was  to  cast  his  ballot  for  public  officers 
at  the  general  election.  Quite  in  point  in 
line  with  our  conclusion  are  Packwood  v. 
Countr  of  Kittitas,  15  Wash.  88,  45  Pac.  640, 
33  L.  R.  A.  673,  55  Am.  St  Rep.  875,  State 
V.  Salt  Lake  City  (Utah)  99  Pac.  255,  and 
a  late  case  from  Utah  not  published  official- 
ly (State  V.  Carbon  County,  104  Pac.  222). 
See,  also,  Fletcher  v.  Mayor  (N.  J.  Sup.)  59 
Atl.  90.  In  these  cases  the  published  notice 
of  the  election  for  voting  upon  such  proposi- 
tions did  not  specify  the  places  In  the  vari- 
ous precincts ,  where  the  election  was  to  be 
held;  but  as  the  special  election  was  to  be 
held  at  the  same  time,  and  in  connection 
with,  the  general  election,  the  published  and 
posted  notice  of  which  designated  the  places 
where  voting  was  to  be  conducted.  It  was 
held  that  the  voters  thereby  were  advised 
of  the  place  where  they  should  cast  their 
ballots  on  the  question  specially  submitted. 
These  being  the  objections  urged  against 
the  proposed  validity  of  the  Issue  of  bonds, 
and  as,  according  to  our  view,  they  are  un- 
tenable, the  Judgment  of  the  district  .court, 
which  denied  the  Injunction  prayed  for,  is 
affirmed.  '  All  the  Justices  concur. 


MOOfelE  V.  ALKIRE, 
(Supreme  Court  «(  Colorado.    Nov.  1, 19Q9.) 

1..  COBIKWATIOKa  <f  482*)— ^VTHOSITT  Of  OF- 

riCSHS— BVJDENCK. 

Kvidence  held  to  support  a  finding  that  the 
tresBUrer  and  manager  or  a  corporation.  In  ac- 
cepting a  note  and  inorttmKe  for  collection,  acted 
for  the  company  in  bis  official  capacity,  and  not 
in  his  individual  capacity. 

[Ed.  Note.— For  other  cases,  see  Coiporationa, 
Dec.  Dig.  i  432.*] 

2,  Appeai  and  Ebbob  (S  1010*)— Review— 

Findings. 

Finding!)  of  fact  of  the  trial  eoutt,  empport* 
ed  by  competent  evidence,  a^  bipdinc  on  appeal. 

[Ed.  Note.— For  otker  cased.  Me  Appeal  and 
Error.  Cent.  Dig.  {§  3970-S082;  Dec.  Dig.  f 
1010.*]  ' 

Appeal  from  District  Court,  City  andCoon- 
ty  of  Denver;   John  I.  Mullins,  Judge.    - 

Action  by  MelUe  E.  Alklre  against  Robert 
R.  Moodle.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

J.  E.  Robinson,  for  appellant  William  JI. 
Andrew,  for  appellee. 
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BAILBT.  X  This  was  an  actloD  by  Mdlie 
E.  Alklre,  plaintiff  In  the  court  below,  ap- 
pellee here,  against  the  directors  of  the  Tor- 
rey  Exploration  Company,  of  which  the  ap- 
pellant, Robert  R.  Hoodie,  was  a  member, 
and  one  of  the  defendants  in  the  court  be- 
low, to  recover  the  sum  of  |800  with  Inter- 
est from  May  15,  1901. 

The  cause  was  tried  to  the  court  without 
a  Jury,  resulting  in  a  Judgment,  upon  a  gen- 
eral finding  by  the  court  of  the  Issues  Joined 
in  favor  of  the  plaintiff,  against  all  the  mem- 
bers of  the  board  of  directors,  Including  the 
appellant,  who  alone  now  brings  that  judg- 
ment here  for  review. 

The  record  presents  the  sole  question  as  to 
whether  tbe  plaintiff  had,  in  the  first  In- 
stance, a  valid  claim  against  the  Torrey  Ex- 
ploration Company  as  such.  If  yes,  then  the 
liability  of  the  directors  is  undoubted,  and 
the  propriety  of  the  present  Judgment  beyond 
question.  The  liability,  if  any,  of  the  direct- 
ors, grows  out  of  their  failure  to  make  an- 
nual statutory  reports,  such  failure  being  ad- 
mitted. 

The  facts  are  that  George  L.  Torrey,  the 
treasurer  and  manager  of  the  company,  on 
May  15,  1904,  accepted  from  the  appellee, 
on  behalf  of  the  company,  for  collection,  a 
note  belonging  to  her,  upon  which  there  was 
then  due  $828,  the  payment  of  which  was 
secured  by  a  real  estate  mortgage.  When  the 
note  and  mortgage  were  turned  over  to  Tor- 
rey he  gave  therefor  a  receipt  as  follows: 

"May  15,  1904.  Received  of  L.  L.  Alklre, 
note  for  $800.00  and  $28.00  on  Vernon  N. 
Stairs  and  mortgage,  for  collection. 

"The  Torrey  Exploration  Company, 
"George  I*  Torrey." 

Tbe  receipt  shows  conclusively  that  Torrey 
purported  to  act  for  the  company  from  the 
first  He  receipted  for  the  note  and  mort- 
gage on  its  account,  which  receipt,  on  its 
face,  shows  that  the  note  was  taken  by  the 
company  for  collection.  The  record  further 
shows  that  the  proceeds  thereof  were  passed 
to  the  credit  of  the  company,  at  the  Central 
Savings  Bank,  Denver,  and  were  from  time 
to  time  checked  out  by  the  company,  acting 
through  Torrey,  its  treasurer,  who  appears 
to  have  had  full  authority  over  its  account 
True  it  is  that  $400  was  ostensibly  borrow- 
ed on  these  papers  by  Torrey  personally,  long 
before  the  actual  collection  occurred,  but  this 
$400  went  at  once  to  the  company's  credit 
with  the  bank,  and  the  balance  thereof  was 
credited  when  tbe  collection  was  finally 
made. 

The  contention  of  appellant  is  that  the 
transaction  was  a  purely  personal  and  pri- 
vate one  between  Torrey  on  the  one  band 
and  appellee,  Mrs.  Alklre,  on  the  other;  that 
tbe  company  had  no  real  or  actual  interest 
in  the  matter,  one  way  or  another,  and  re- 
ceived no  benefit,  profit  or  advantage  what- 
soever from  the  transaction;  that  tbe  pro- 
ceeds of  the  collection  were  all  used  by  Tor- 
rey to  pay  and  discharge  personal  debts  and 


UabOltiee.  ■  The  trial  court  beard  tbe  testi- 
mony, saw  the  witnesses  face  to  face  and 
found  tbe  issues  generally  for  tbe  plaintiff. 
That  there  was  abundant  testimony  to  sup- 
port such  finding  cannot  be  doubted.  There 
is  no  disputed  question  here  as  to  tbe  appli- 
cation of  the  law  to  the  court's  finding  of 
facts.  Upon  the  record  the  court  must  liave 
found  that  tbe  company  contracted  to,  and 
in  fact  did,  collect  the  money  for  the  appel- 
lee, and  tliat  it  is  bound  to  account  there- 
for. In  other  words,  that  there  was  and  is 
In  fact  a  valid  claim  in  favor  of  the  plain- 
tiff, Mrs.  Alklre,  and  against  the  comi>any. 
Tbe  court  must  further  have  found  that  the 
appellant,  after  the  collection  bad  been  made, 
promised  on  account  of  the  company  of 
wtiich  he  was  president,  to  pay  and  discbarge 
the  claim,  thereby  acknowledging  the  debt, 
and  to  the  extent  that  he  might  do  so,  rati- 
fying the  alleged  acts  of  the  company,  done 
through  Torrey,  in  connection  with  tbe  oi- 
tire  transaction.  Tbe  court  must  have  fur- 
ther found,  from  the  facts  disclosed  and  tbe 
record  in  the  case,  that  tbe  company,  by  its 
conduct,  is  estopped  to  deny  authority  in  Tor- 
rey to  do  the  acts  which  he  did,  and  thus 
bind  the  company,  and  such  conclusion  by 
tbe  trial  court  also  finds  ample  support  In 
tbe  testimony  adduced.  Respecting  tbe  con* 
tention  made  by  the  appellant,  that  the  acts 
of  Torrey,  in  attempting  through  the  com- 
pany to  do  the  class  of  business  which  lie 
did,  were  without  and  beyond  the  scope  of 
authority  of  tbe  company  as  limited  by  Its 
articles  of  incorporation.  It  is  suflBcient  to 
say  that  the  trial  court  mnst  have  fonnd, 
upon  tbe  facts  disclosed,  that  tbe  company 
is  not  in  position  to  avail  itself  of  this  ob- 
jection, because  of  the  manner  in  which  It 
permitted  its  agent  to  conduct  its  business, 
and  the  facts  were  sufficient,  in  our  view  of 
tbe  case,  t»  warrant  that  finding  too. 

If  any  one  is  to  suffer  from  the  supposed 
wrongful  acts  of  Mr.  Torrey,  if  such  there 
were,  it  surely  should  be  the  company  it* 
self  and  its  board  of  directors,  by  whose  neg- 
ligent conduct.  In  falling  to  give  to  the  com- 
pany affairs  the  care  and  attention  which 
they  required,  such  wrongful  acts  were  made 
possible,  rather  than  innocent  third  parties, 
dealing  with  the  company  in  good  faith, 
through  its  duly  accredited  agent 

Tbe  facts  were  resolved  {igainst  tbe  appel- 
lant by  tbe  court  below.  No  legal  reason  is 
presented  for  overturning  that  conclusion. 
It  Is  a  well-settled  rule  of  this  court  that 
tbe  findings  of  tbe  trial  court,  when  support- 
ed by  competent  testimony,  are  binding  here. 
The  result  reached  appearing  to  be  fair  and 
Just,  upon  the  peculiar  facts  of  this  case, 
and  warranted  as  matter  of  law,  tbe  Judg- 
ment ought  to  be  afilrmed,  and  it  is  so  or- 
dered. 

Judgment  affirmed. 

STEELE,  C.  J.,  and  WHITE,  J.,  cimcur. 
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(VMBAItA  T.  McDBRMOTT. 

(Supreme  Court  of  Montana.     Nov.  22,  1909.) 

1.  PARTNEBsniP  (5  83*)— SebvIces  of  Pabtnm 
— Quantum  Meruit. 

Where  plaintiff  claimed  k*  was  a  partner 
with  defendant  and  another  in  procuring  pur- 
chasers for  mining  claims,  and  testified  that  all 
the  work  he  did  with  reference  thereto  he  r'id  as 
a  partner,  he  could  not  recover  against  defend* 
ant  on  a  quantum  meruit 

lEd.  Note.— For  other  caaes.  see  Partnerabip. 
Cent.  Dig.  i  131 ;   Dec  Dig.  f  83.»] 

2.  WOBK  AND  I/ABOB  (|  20*)— SeBVICES— RKA- 

BONABLE  Value — Burden  of  Proof. 

Plaintiff  in  an  action  for  the  reasonable  val- 
ue of  his  services  cannot  recover  without  proof 
of  what  the  services  were  reasonably  worto. 

[Ed.  Note.— For  other  cases,  see   Work  and 
Labor,  Cent.  Dig.  i  47;  Dec.  Dig.  i  20.*] 

3.  Work  and  Labob  (8  28*)— Sebvices— Kea- 
sonable  Value— Evidence. 

Where  plaintiff  claimed  the  reasonable  val- 
ue of  his  serrtees  in  assisting  defendant  in  sell- 
ing certain  mining  claims,  plaintiff  being  a  min- 
er, and  having  no  knowledge  as  to  the  value 
of  promoters'  services,  his  testimony  that  he 
considered  his  services  worth  more  than  f2fi,00<». 
based  on  the  ^ct  that  he  considered  himself 
a  partner,  and  believed  defendant  had  received 
$125,000  for  his  services,  was  insufficient  to 
sustain  a  verdict  for  any  amount. 

[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Gent.  Dig.  i  66 ;  Deo.  Dig.  {  28.*] 

4.  BVIDENCK    a    582*)— ETVIORRCC    IK    Fo«MBB 

guir— NECEasiTY  oir  Intboductiok. 

Plaintiffs  evidence  in  a  prior  suit  affecting 
the  same  subject,  but  not  introduced  in  the 
case  at  bar,  cannot  be  regarded  as  part  of  th« 
record. 

[Ed.    Note.— For   other  cases,    see   Evidence. 
Cent.  Dig.  «  2419;   Dec.  Dig.  \  582. 'J 

6.  Evidence   (8    487*)— Opiniok    Evidkncb— 

Value  or  Services. 

In  an  action  on  a  quantum  meruit,  plaintiff 
may  testify  to  his  opinion  as  to  the  raluo  of  bis 
services. 

{Ed.   Note.— For  other  cases,   see   Bvidenca 
Cent.  Dig.  S  2272;   Dec  Dig.  i  487.*] 

6.  Bills  and  Notes  (|  480*)— Considibation 
—  Value  or  Sebvices  —  VuEjimiia  and 
Proof. 

Where,  in  an  action  on  «  note  for  services, 
the  defenses  were  failyire  to  comply  with  the 
condition  requiring  delivery  of  an  acquittance, 
and  that  the  note  had  never  been  actually  ac- 
cepted by  plaiatrff.  evidence  as -to  the  reasonable 
value  of  plaintiff's  services  was  ireelevant.  .  ■ 
[Ed.  Note, — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §  I-'jOO  ;  Dec.  Dig.  §  489.*) 

7.  Bills  and  Notes  (S  501*)— Actions— Evi- 
dence. 

In  an  action  on  a  note  for  services  rendered 
to  defendant  in  assisting  him  in  selling  mining 
claims,  evidence  of  the  amount  tieceiv^  by  de- 
fendant from  his  principal  for  making  the  sale 
was  irrelevant. 

[Ed.   Note.— For  other  nsses,   see   Bills  and 
Notes,  Cent.  Dig.  1 1«98;   Dec  Dig.  (  601.*] 

&  Bills  and  Notes  (I  687*)  —  Acnsow  —  Dk- 

LIVBBINO    ASD    ACQEFTANCB— QUB^nON    FOB 
JUBY. 

In  an  action  on  a  note  alleged  to  have 
been  given  for  plaintffTs  Services,  whether  the 
note  was  given  on  condition  that  plaintiff  should 
deliver  an  acquittance  to  defendant,  and  wheth- 
er the  note  was  actually  accepted  by  plaintiff, 
held  for  the  jury. 

[Ed.   Note.— For  other  eases,   see  Bills  and 
Notes.  Cent.  Dig.  I  1869;   Dea.  Dig.-!  537.*] 


9.  JtTDOMENT   (I   flSft*)— BSTOP^BL— PlEADIWO. 

Where  an  answer  alleged  a  prior  Judg- 
ment as  a  determination  of  all  questions  with 
reference  to  plaintiff's  right  to  recover,  it  was 
insufficient  to  raise  an  issue  of  estoppel  by  elec- 
tion of  remedies. 

[Ed.  Note.— For  other  cases,  see  Judgmeniv 
Cent.  Dig,  §  1804 ;    Dec  Dig.  i  850.*] 

10.  Appeal  and  Ebbob  (|  173*)— Qubsxions 
Not  Raised  at  Tbial— Estoppel. 

Estoppel  by  election  of  remedies  cannot  be 
first  raisea  on  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  1102 ;  Dec.  Dig.  i  173.*] 

11.  ejvidehob  (i  580*)— 1?bah8cbift  of  fob- 
ueb  Tbial— Nonresident  Witness. 

Where  plaintiff  and  defendant  were,  re- 
spectively, a  plaintiff  and  a  defendant  in  a  prior 
action  relating  to  the  same  controversy,  material 
evidence  ^iven  by  a  nonresident  witness  in  the 

rrior  action  was  admissible  under  Rev.  Codes, 
7887,  authorizing  proof  of  testimony  of  a 
witness  out  of  the  jurisdiction  given  in  a  former 
action  between  the  same  parties  relating  to 
the  aame  matter;  it  being  unnecessary  that 
there  should  be  precise  nominal  identity. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent.  Dig.  {  2413;    Dec.  Dig.  I  580.*] 

Appeal  from  District  Court,   Silver  Bow 

County ;    Jeremiah  J.  Lynch,  Judge. 

,  Action  by  John  H.  O'Meara  against  Peter 

T.  McDermott.    Judgment  for  plaintiff,  and 

defendant  appeals.    Reversed  and  remanded. 

John  J.  McHatton  and  J«Bse  B.  Roote,  for 
appellant.  Bf.  F.  Cannlug  and  Mauiy  A  Xem- 
pleman,  for  respondent. 

SMITH,  J.  This  case  originated  In  SUrer 
Bow  county,  and  Involree  appeals  from  a 
Judgment  In  favqr  of  the  plaintiff  for  the 
sum  of  912,000,  and  an  order  of  th(e  difrfrtct 
court  denying. defendant's  motion  tot  a. new 
triaL  The  cause  was  tried  to  the  QQnit  sit- 
ting with  a  iory,  and  the  verdict  tftM  for  the 
ama  Juat  mentioned..  .    . 

The  complaint  seta  forth  three .  aepacate 
causes  of  action.  .The  4i9t.  Is  founded  upon 
the  foUowlng  written,  instnunent:  "Butte, 
Mont.,  March  27, 1B07.  For.value  recflved,  I, 
the  undeiBigaed,  promise  to  pay  John  O'Meaxa 
«tr  hla  heirs  tb#  sum,  of  twelve  thousand  (tl2,- 
000)  dollars,  under  the  following  terqis  and 
wndUiions,  to  wit:  Payments  shaU  be  made 
subject  to  the- conditions  and  agreements  of 
the  existing  lease  and  bond  held  by  Messrs. 
Gallger  and  Clymo,  from  the  undersigned, 
acting  as  agent  for  Rt.  Rev.  John  P.  Carroll, 
In  the  sale  of  the  Burke. and  Balaklava  min- 
ing claims,' Silver  Bow  county,  Moo^na.  Six 
.thousand  ($6,000)  dollars  shall  h^  paid,  upon 
completion  of  second  pa^pent  on  said  lease 
ajad  bond,  less  whatever  portion  of  said  six 
thousand  ($6,000)  dollars  shall  have  been  paid 
before  that  time.  The  balance,  «lx  thousand 
($6,000)  dollars,  to  be  paid  not  later  than  ten 
(10)  days  after  the  completion  <ft  the  terms 
of  said  lease  and  bond  and  the  fulflJlment 
thereof.  Failure  to  meet  payments  as  speci- 
fied in  said,  lease  and  bond  agreement  nulU- 
aes  this  note.  Peter  T.  McDermott."  For 
his  second  cause  of  action  the  plalptUF  al- 
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leges  that  between  the  l«t  day  of  Octobeiv 
1906,  and  the  Ist  day  of  April,  1907,  be  per- 
formed services  In  and  about  proenrlng  pur- 
chasers for  the  Burke  and  Balaklara  lode 
dainis  for  which  the  defendant  agreed  to 
pay  him  a  reasonable  price;  that  a  reason- 
able price  and  value  for  the  serrices  so  per- 
formed Is  the  sum  of  $12,700,  no  part  of 
which  has  l>een  paid,  except  the  sum  of  $700. 
For  a  third  cause  of  action  the  plalntiCT  al- 
leges that  he  performed  services  for  the  de- 
fendant at  his  special  instance  and  request 
in  and  about  the  sale  of,  and  proenrlng  pur- 
chasers for,  the  Burke  and  Balaklava  lode 
claims,  for  which  defendant  agreed  to  pay 
him  the  sum  of  $12,700,  no  part  of  which  has 
been  paid,  save  the  sum  of  $700.  But  one 
Judgment  is  demanded,  to  wit,  for  the  sum 
of  $12,000,  with  interest,  on  account  of  ttae 
three  causes  of  action. 

For  answer  to  the  first  cause  of  action  the 
defendant  arers  that  O'Meara  and  one  Ker- 
rigan were  making  claims  against  him  on  ac- 
count of  an  alleged  liability  to  them,  growing 
out  of  the  sale  of  the  Burke  and^  Balaklava 
;nlnlng  claims,  as  agent  for  the  Roman  Cath- 
olic Bishop  of  Helena,  they  claiming  that  be 
was  Indebted  to  them  for  labdr  and  services 
I)erformed  in  connection  therewith,  and  threat- 
ening him  with  trouble  on  account  thereof; 
that  he  denied  all  liability  to  them,  bnt  final* 
ly  agreed  that  he  would  make  and  ddlver 
the  instrument  in  question,  if  they  would  ex- 
ecute and  deliver  to  him  a  release  and  full 
acquittance  of  all  claims  and  demands  what- 
soever; that  plaintiff  and  Kerrigan  agreed 
to  this,  and  defendant  executed  the  instru- 
ment'set  forth  In  the  complaint  and  delivered 
Hie  same  npon  that  express  condition;  that 
O'&feara  and  Kerrigan  thereafter  refused  to 
execute  and  deliver  the  release  and  acquit- 
tance stipulated  fttr,  and,  on  that  account, 
be  alleges  the  consideration  for  the  written 
instrument  failed.  We  shall  hereafter  for 
convenience  refer  to  the  written  instrument 
as  the  note.  Defendant  further  alleges  in 
answer  to  the  first  cause  of  action  that  the 
plaintiff  failed  and  refused  to  accept  tiie  note, 
and  has  ever  since  failed,  refused,  and  de- 
clined to  accept  the  same.  He  also  alleges. 
In  mbstance,  that  the  conditions  of  the  lease 
and  bond  mentioned  in  the  note  were  not 
performed,  and  payments  were  not  made  as 
provided  therein ;  that  the  agreement  for  the 
sale  of  the  property  was  changed,  and  Gan- 
ger and  Clymo  never  made  the  payments; 
that  the  lease  and  bond  agreement  was  nul- 
lified and  became  of  no  force  or  effect,  and 
both  plaintiff  and  defendant  thereafter  held 
the  same  for  naught.  For  a  further  defense, 
be  alleges  that  plaintiff  and  Kerrigan  began 
an  action  in  the  district  court  of  Silver  Bow 
county  against  him  and  his  wife,  in  which  ac- 
tion they  sought  to  recover  two-thirds  of  the 
sum  of  $125,000,  which  they  alleged  became 
and  was  dtae  and  owing  to  them  on  account 
of  the  lease  and  bond  mentioned  in  the  com- 
pla^t,  and  their  services  performed  for  de- 


fendant and  the  sale  of  the  mining  claims 
thereunder;  that  in  said  action  the  defend- 
ants answered  and  the  cause  was  tried ;  that 
the  court  duly  made  and  entered  a  Judgment 
therein  in  favor  of  the  defendants  and  against 
the  plaintiffs,  and  adjudged  that  the  latter 
were  not  entitled  to  anything  from  the  de- 
fendants ;  that  the  Judgment  is  in  full  force 
and  effect,  and  determined  all  questions  with 
reference  to  the  right  of  the  plaintiff  to  re- 
cover any  tiling  from  the  defendant  on  ac- 
count of  the  matters  set  forth  in  the  com- 
plaint in  this  action,  and  by  reason  thereof 
plaintiff  is  estopped.  In  addition  to  the  fore- 
going affirmative  allegations,  there  is  a  de- 
nial of  each  and  every  other  allegation  of 
the  complaint.  For  answer  to  the  second  and 
third  Causes  of  action  the  defendant  denies 
all  of  the  allegations  thereof,  and  also  sets 
forth  the  alleged  grounds  of  estoppel  herein- 
before recited.  The  reply  alleges  that,  if  the 
agreement  with  Oallger  and  Clymo  was  not 
met,  the  defendant  caused  the  same  not  to  be 
met  and  consented  to  the  same  not  being  met 
for  the  express  purpose  of  defeating  the  con- 
tract with  plaintiff.  It  admits  the  bringing 
of  the  action. mentioned  in  the  answer  to  the 
fl^t  <>ftuae  of  action,  -and  admits  the  allega- 
tions in  the  answer  to  the  second  and  third 
causes  of  action  to  the  effect  that  Judgment 
was  entered  for  the  defendants  in  that  ac- 
tion, admits  that  plaintiff  refused  to  execute 
and  deliver  any  release  or  acquittance,  and 
denies  generally  every  other  allegation  of 
the  answer.     .  . 

It  appeared  from  the  testimony  that  the 
Burke  and  Balaklava  quartz  lode  mining 
elaima  belonged  to  the  Roman  Catholic  Bish- 
op of  Helena,  and  that  the  Bishop  of  Helena 
was  Rt.  Rev.  John  P.  Carroll.  Plaintiff  tes- 
tified, in  substance:  That  on  or  about  the 
6tb  day  of  April,  1906,  he  first  met  the  de- 
fendant In  Butte.  He  had  worked  in  the 
Burke  and  Balaklava  ground  as  a  miner,  and 
had  some  knowledge  of  the  workings  there. 
At  the  time  he  met  the  defendant  he  was  In 
the  livery  stable  business,  and  defendant  was 
a  traveling  salesman.  Both  resided  in  Bntte. 
On  the  Sd  or  4th  day  of  October,  1906,  while 
the  plaintiff  was  engaged  in  teaming  at  a 
place  called  Huntley,  about  250  miles  from 
Bntte,  he  received  a  letter  from  his  wife  in- 
forming him  that  McDermott  had  called  at 
his  bouse,  and  instructed  her  to  write  her 
husband  that  he,  SlcDermott,  had  obtained 
from  the  bishop  an  option  on  the  Burke  and 
Balaklava  lode  claims,  and  for  him,  plaintiff, 
to  return  to  Butte.  The  option  from  the 
blBh<^  reads  as  follows.  "Helena,  Montana. 
Oct.  1,  1906.  Mr.  P.  T.  McDermott,  Bntte, 
Montana — Dear  Sir:  I  will  give  you  this  op- 
tion on  the  Burke  and  Balaklava  mining 
claims  In  the  Butte  district  to  run  sixty  (60) 
days,  cash  price  for  above  claims  two  hundred 
and  fifty  thousand  ($250,000)  dollars;  on  a 
lease  and  bond  Xor  one  year  for  three  hun- 
dred thonsand  (9800,000)  dollars,  payable  in 
,  four  lOBtatlment^  as  f oUottv:    The  first  pay - 
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ment  aerenty-flTe  tbonnnd  ($75,00(9  dollon, 
at  beginning  of  lease,  and  seTenty-flre  thou- 
sand ($78,000)  dollars  each  tear  montba  aier»- 
after  antil  paid.  John  P.  Carroll,  Bishop  of 
Helena,  Montana.  This  option  ta  hereby  ex- 
tended to  Jan.  1,  1906.  John  P.  OUToII, 
Bishop  of  Helena."  Soon  after  his  retnm 
from  Hnntley,  plaintiff  saw  McDermott,  who 
Informed  him  that  he  was  going  to  Salt  Lake 
City  to  see  a  man  named  Keith.  At  that  ttme 
O'BCeara  gave  defendant  |2S  1b  money  for  ex- 
penses of  the  trip,  at  the  lattefs  request,  and 
also  delivered  to  him,  at  his  request,  a  rough 
sketch  of  the  Bnrke  and  BalaUava  ground, 
to  be  used  by  htm  In  tds  negotiations  with 
Keith.  On  October  18, 1906,  defendant  wrote 
to  plaintiff  from  Salt  Lake  City  that  ha  had 
seen  Keith,  who  wonid  probably  send  an  «z> 
pert  to  examtaie  the  proond.  The  latter  con- 
-dudes;  *^111  let  you  know  whea,  bat  In  the 
meantime  get  bnsy  and  clean  up  bottom  of 
ahaft  and  drift  so  as  to  be  acesesible  when 
man  gets  there.  No  mote  news  now,  but 
the  horlson  Io<As  bright"  Plaintiff  and  an- 
other man,  whom  he  paid  for  bis  servieea, 
worked  three  days  deanlog  up  the  bottom  of 
«h«  Shaft  and  drift  Upon  hla  retars  troia 
-Salt  Lake  City,  some  time  during  the  latter 
part  of  October,  defendant  went  to  plalntlCs 
honse  and  requested  blm  to  go  with  Mr. 
Frank,  an  expert  and  show  him  the  property. 
Plaintiff  took  Frank  down  the  shaft  and 
showed  him  the  different  leads.  In  thia  con- 
nection plaintiff  testified:  "As  to  whethw  or 
not  I  was  Just  acting  as  an  ordinary  miner  in 
showing  him  the  ground  and  the  diaft  and 
did  not  give  him  any  partlcalar  information 
about  it  other  than  what  any  miner  would 
who  knew  it  I  will  say  that  he  Was  an  ex- 
pert and  I  was  a  miner,  but  I  could  show 
him  the  leads  and  walls.  I  also  went  to  the 
dalm  with  Donahue,  another  mlildiig  expert 
some  time  afterwards.  I  went  to  the  claim 
with  Prof.  Dwyer  and  McDermott  McDer- 
mott B^t  Mr.  Donahue  up  for  me  to  show 
bim  the  ground.  I  went  up  with  him  and 
pointed  out  the  ground,  walked  all  over  the 
claim,  and  went  down  the  shaft  with  him  and 
Showed  him  the  same  as  I  showed  Mr.  Framk, 
and  showed  him  the  comer  posts.  •  •  • 
In  December,  1906,  and  January,  1907,  Mc- 
Dermott asked  me  regarding  Qalway  during 
the  time  he  was  n^otlatlng  with  Oalway  and 
others.  He  wanted  me  to  go  up  and  see  Gal- 
way,  and  tell  him  what  I  knew  of  the  proper- 
ty, and  we  made  three  visits  to  the  office  to 
see  bim,  and  then  he  asked  me  to  go  alone 
and  try,  if  possible,  to  see  Oalway  and  tell 
him  about  the  property.  I  did  not  see  Oal- 
way personally.  *  *  *  I  remember  dur- 
ing the  time  the  Oalway  deal  was  pending  of 
'  going  to  see  Mr.  Rombour  about  the  property. 
*  •  *  McDermott  saw  Mr.  Rombour  with 
'  me.  He  told  Rombour  that  he  would  be  back 
In  a  few  days  if  this  (the  Oalway)  deal  did 
not  go  through.  •  •  •  McDermott  was  at 
my  bouse  very  frequently  frcMn  the  time  he 
got  the  option  until  Uw  tUna  tbe  property 


was  disposed  of."  THe  fteegotng  is  the  eob- 
stance  of  plalntlfT^  tastlmony  regarding  bis 
services  in  oiHinectlon  with  the  Keith,  Oal' 
way,  and  Rombour  negotiations,  none  of  which 
produced  results.  The  plaintiff  offered  in 
evidence  the  following  writings  "Bishop's 
House,  Hdena,  Montana,  Feb.  1,  1807.  Mr. 
P.  T.  McDermott  Butte,  Montana— Dear  Sir: 
I  hereby  authorize  yon  to  act  as  my  agent  In 
the  transfer  and  sale  of  the  Burke  Balaklava 
mining  dalms,  altaated  in  the  Butte  district 
Silver  Bow  county,  for  a  period  of  sixty  (60) 
days  from  datei  Roman  Catholic  Bishop  at 
Helena,  Montana,  by  John  P.  Carroll,  Bishop." 
On  March  27,  1807,  there  was  placed  in 
escrow  In  the  First  Natiimal  Bank  of  Bntta 
a  deed  oonrsyteg  the  Burke  and  Balaklava 
quarta  lode  mining  claims  from  the  Rranan 
OatboUe  Bishop  of  Helena  to  Carls  Oallger, 
tmstsa  Said  deed  was  deposited  upon  the 
followtng  condltiona:  (1)  fBStOOO  waa  paid 
into  the  bank  to  the  credit  of  the  gtaotor 
at  the  time  of  the  agreement;  (2)  $157,600 
was  to  be  paid  on  or  before  June  14,  1907, 
by  Oai^e  Oallger  and  W.  a  Clymo;  and  (9 
the  farther  sum  of  $167,500  was  to  be  paid  on 
or  before  September  15,  1907.  This  escrow 
agreement  and  the  negotiatioBs  leading  there- 
to are  referred  to  In  the  testimony  as  "the 
Oallger  and  Olymo  deal,"  and  we  shall  for 
brevity  adopt  that  expression.  This  deal 
was  coastimmated  and  resulted  in  the  trans- 
fer otf  the  properties.  Regairding  it  the  plain- 
tiff was  adced  this  question:  "What  did 
you  do  with  reference  t»  prsmotlng  the  sale 
to  Messrs.  Oallger  and  Clymo,  and  was  it  at 
the  request  of  McDermeitt?'  He  answered: 
"He  said  that  Oallger  and  Clymo  would  call 
at  the  house  Uiat  afternoon  and  tor  me  to  go 
home  aa  quick  as  possible.  Cor  they  would  be 
there  to  sea  me,  and  for  me  to  take  them  on 
tbe  ground  and  show  It  to  them,  and  I  would 
have  to  make  It  as  strong  as  I  possibly  could, 
"by  all  means  make  it  as  strong  as  possible,' 
regardless  of  what  I  knew,  whether  it  waa 
right  or  not  By  reason  of  that  request  I 
took  Oallger  and  Clymo  on  the  ground.  I 
was  on  tiie  ground  with  Oallger  sevu'al 
dmes  afterwards.  I  showed  these  gentlemen 
all ;  that  is,  explained  vriiere  the  leads  were, 
and  explained  the  cross-cuts  underneath  from 
the  adjoining  properties,  showed  them  the 
comer  posts.  I  am  acquainted  with  the  re- 
port which  GaUger  and  Clymo  got  out  of  the 
ground.  McDermott  requested  me  to  make  a 
report  on  the  property.  J  was  ready  to  make 
a  report  at  any  time  he  had  anybody  to  buy 
or  any  propoeed  purchaser.  McDermott  re- 
quested me  to  make  a  report  to  Oallger  and 
Qlymo  in  Fd)ruary,  1807.  After  that  request 
waa  made  to  me  by  McDermott  Oallger  and 
Clymo  took  me  to  Gallger'a  bouse,  and  we 
wrote  it  at  the  house.  I  fumlsl«d  the  in- 
formation for  that  report  and  (Hillger  wrote 
It  The  items  of  information  that  I  gave  to 
fiallger  and  Olymo  at  the  request  of  McDer- 
Bsott  lalated  to  the  cross-cut  In  from  the 
Modoc^  fccpss-cnt  la  from  tha  Hlgb  Oca  M9> 
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2,  cro88-cnt  from  tUe  Leonard  on  the  1,200, 
also  some  ore  I  got  out  of  the  Burke  dtUm 
by  going  down  the  shaft  of  the  Modoc  I 
didn't  get  It.  I  got  a  man  to  get  It  from  tbe 
400.  McDermott  retained  my  services  In  tlie 
sale  of  the  Burke  and  Balaklava  from  April, 

1906,  until  the  deal  was  completed  in  March, 

1907.  I  first  learned  of  tbe  existence  of  the 
Instrument  dated  February  1,  1907,  creating 
McDermott  the  agent  for  the  sale  of  the  prop- 
erties early  in  January  last  (1908)  during  the 
trial."  This  question  was  then  asked  the 
plaintiff :  "Do  you  know  what  was  paid  for 
some  serricee  of  a  similar  nature  to  those 
which  you  performed  for  McDermott  and  in 
a  same  transaction  and  during  la£t  year?" 
He  answered  that  be  did,  whereupon  this 
question  was  asked:  "What  was  the  value 
of  your  services  rendered  to  McDermott  in 
the  sale  of  the  Burke  and  Balaklava  lode 
claims?"  He  answered,  over  objection :  "My 
services  I  considered  worth  more  than  125,- 
000."  He  also  testified  that  the  highest  price 
he  bad  ever  received  for  a  day's  work  was 
$17.50,  and  that  bis  ordinary  pay  as  a  miner 
was  $4  per  day.  He  further  testified:  "Mr. 
McDermott,  after  he  made  tbe  salev  agreed 
to  give  me  $12,000,  $10,000  when  he  came 
back  from  Helena  after  seeing  Bishop  Carroll, 
the  balance  in  stock  as  soon  as  the  company 
would  luLve  straightened  out  their  stock.  He 
was  to  give  me  $25,000  in  stock.  McDermott 
paid  me  $700  in  two  payments;  $500  in  the 
first  payment.  The  first  payment  was  a  few 
days  ahead  of  the  note  which  was  introduced 
in  evidence,  tbe  date  of  which  is  March  27, 
1907,  and  he  paid  me  the  $200  on  the  day  be 
delivered  tbe  note  to  me — a  little  previous." 

Cross-examination:  "I  was  a  witness  In 
tbe  case  of  myself  and  Kerrigan  against  Mc- 
Dermott and  bis  wife.  I  was  suing  McDer- 
mott in  that  case  to  recover  money  for  tbe 
partnership.  I  considered  that  my  services 
were  worth  what  McDermott  offered  me, 
25,000  shares  of  stock  and  $10,000;  that 
would  be  $85,000.  I  did  not  know  at  that 
time  that  he  was  acting  as  agent  for  tbe  bish- 
op. I  did  not  know  what  the  contract  with 
Gallger  and  Glymo  was.  I  learned  that  he 
was  acting  as  agent  for  the  bishop  when  we 
came  to  trial  the  last  time,  but  I  knew  the 
note  read  that  way.  I  read  tlie  note  the 
same  day  I  received  It  I  knew  at  that  time 
he  was  agent  for  the  bishop.  I  am  suing 
for  $12,000.  I  sued  for  one-third  of  what  he 
made  over  the  bishop's  price.  I  am  not  claim- 
ing for  any  services  in  connection  with  this 
lease  and  bond,  excepting  for  services  in.  con- 
nection with  this  lease  and  bond  to  Galig^r 
and  Clymo  in  this  suit.  I  am  not  suing  for 
any  other  services.  We  rendered  him  serv- 
ices to  different  parties  and  Gallger  and 
Oymo.  I  understood  I  was  suing  for  tiie 
services  rendered  in  the  Burke  and  Balaklava 
deal.  I  know  the  agreement  with  Gallger 
and  Clymo  was  entered  into  on  February  2, 
1907 ;  but  I  do  not  know  the  exact  date  when 
vlallger  and  Clymo  came  to  the  house  after 


me — wbetber  it  wa«  February  2d  or  later.  I 
acknowledge  ttiat  there  was  no  compensation 
or  agreement  mentioned  between  McDermott 
and  me.  But,  when  we  went  into  tbe  agree- 
ment, we  entered  as  partners  in  the  Burke 
and  Balaklava  mining  diaim.  The  suit  wbicb 
you  have  referred  to  heretofore,  being 
O'Meara  and  Kerrigan  «gainst  McDermott, 
was  upon  that  basis.  I  went  in  with  him  on 
that  work  as  a  partner.  Aside  from  the  note, 
he  did  not  ijNTOwlse  to  pay  me  because  I  was 
not  looking  for  promises  of  payment.  I  was 
looking  for  a  partnership.  With  reference 
to  all  of  this  work  which  I  liave  testified  to, 
I  did  it  all  as  a  partuer.  I  fixed  tbe  purcliase 
price  of  tbe  property — I  named  It.  I  do  not 
know  tbe  eastern  parties  that  came  and  had 
dealings  with  Clymo  and  Gallger  after  X  be- 
came interested  in  tbe  property.  I  never  took 
them  on  the  property.  The  last  thing  I  did 
in  connection  with  the  Gallger  and  Clymo 
contract  was  that  Mr.  Ciallger  and  I  were 
down  ttiere  on  different  occasions  looking  for 
tlte  comer  posts,  and  looking  for  the  leads 
and  boundaries.  Ttkat  was  some  time  early 
In  the  month  of  liarcb.  McDermott  told  me 
of  tbe  agreement  entered  into  by  bim  and 
the  bishop,  by  bim  on  behalf  of  the  bishop, 
with  GaUger  and  Clymo.  As  far  as  I  know, 
that  agreement  was  carried  out  I  did  not 
hear  any  different  When  I  got  this  paper 
(the  note),  I  was  claiming  to  be  a  partner 
in  the  sale  of  the  property.  0-  And  it  was 
as  such  that  you  took  the  paper,  was  it  not? 
A.  For  a  part  of  tbe  payment  I  took  It  for 
a  part  of  the  payment  wUeb  I  claimed  I  was 
oitltled  to  as  a  partner.  Daring  the  nego- 
tiations with  Gallger,  McDermott  came  to  my 
house  and  said :  'WlU  you  take  $25,000  for 
your  chances  in  your  share?'  I  said :  'I  am 
willing  to  let  my  share  go  tbe  same  as  the 
otiiers.'  rf  lie  did  not  make  a  deal  and  turn 
the  property,  of  course,  there  would  be  noth- 
ing In  it  and  whatever  was  done  up  to  that 
time  would  be  lost  labor  and  worit.  There 
was  no  agreement  for  compensation  up  to  the 
time  McDermott  got  the  option  and  tbe  time 
be  gave  me  that  note." 

Plaintiff  was  asked  by  his  counsel,  on  re- 
direct'examination,  bow  much  of  the  money 
realized  under  tbe  Galiger-Clynio  contract 
was  to  go  to  McDermott.  Over  the  defend- 
ant's objection  he  answered  that  $125,000  was 
to  go  to  McDermott  and  $275,000  to  the  bish- 
op. Be  continued:  "I  first  saw  tbe  option 
of  October  let  after  I  brought  my  first  suit 
against  McDermott  I  did  not  know  that  tbe 
ageilcy  agreonent  of  February  1,  1007,  exist- 
ed until  I  saw  it" 

B.  B.  Welrlck,  cashier  of  tbe  First  Na- 
tional Bank  of  Butte,  testified  as  to  the  dates 
when  the  different  tnstallments  going  to  make 
Up  tbe  sum  of  $400,000  were  paid  to  the 
plaintiff  as  agent  and  attorney  In  fact  for 
tbe  bishop.  These  payments  were  not  made 
upon  the  exact  dates  mentioned  in  tbe  con- 
tract, but  they  were  all  finally  made  sub- 
stantially  at  stipulated  fcnv 


Digitized  by 


Google 


Mont) 


O'MBARA  T.  MODBBMOTT. 


l<Xi8 


H.  A.  Galway  testified  that  pending  Ills  n»- 
gotiatioDs  with  regard  to  the  Burlce  and 
Balaklava  claimB  McDermott  told  him  ttkat 
he  had  some  friends  he  wanted  to  talce  care 
of  in  the  matter,  and  m^itioned  O'Meu'a. 

Dan  Shields  testified  that  to  Mart^,  1907, 
McDermott  told  him  that  O'Meara  and 
Kerrigan  were  "still  in  with  him  and  helped 
-him  all  the  way." 

Margaret  O'Meara,  wife  of  the  plaintiff, 
testified  that  about  October  2,  1806,  defend- 
ant came  to  her  house  and  told  her  that  the 
bishop  had  given  "us"  an  option  and  bond  on 
the  Bmrke  and  Balaklava,  that  the  price  was 
to  be  $250,000  if  it  was  a  cash  proposition, 
and  $276,000  outside  of  six  months,  and 
asked  her  to  vrrlte  her  husband  and  tell  blm 
all  that  McDermott  had  told  her  and  reQuest 
him  to  return  to  Butte  "as  qnlclL  as  pos- 
sible." 

John  Kerrigan  tesUfled:  "About  the  10th 
of  October  McDermott  told  me:  'We  have 
got  the  Bnrke  and  Balaklava.'  I  know  whom 
he  meant  by  'we.'  He  meant  Peter  T.  Mc- 
Dermott, John  H.  O'Meara,  and  John  Ker- 
rigan." The  witness  was  asked  this  ques- 
tion :  "Q.  Can  you  recall  anything  that  Mc- 
Dermott said  as  to  how  much  of  the  pur- 
chase price  was  going  to  the  Roman  Catholic 
Bisliop?"  Defendant's  counsel  objected  to 
the  qnestion,  and  the  coart  inquired:  "What 
is  the  purpose  of  It?"  Plaintiff's  counsel 
replied :  "The  purpose  to  to  show  the  value 
of  the  services  rendered  by  O'Meara  to  Mc- 
Dermott and  the  profits  realized  out  of  this 
service."  The  objection  was  overruled,  and 
witness  answered:  "The  amount  was  9275,- 
000.  McDermott  said  that  the  balance  $126,- 
000  was  his."  Kerrigan's  testimony  substan- 
tiated that  of  O'Meara  In  many  other  re- 
spects. 

At  the  close  of  plalntitTs  case,  the  de- 
fendant Interposed  a  motion  for  a  nonsuit  as 
to  all  causes  of  actitm.  The  court  sustained 
the  motion  as  to  the  third  canse  of  action, 
and  overruled  It  as  to  the  first  and  second. 
Appellant  contends  that  this  latter  action 
was  error.  The  following  discussion  will 
disclose  the  principal  grounds  of  the  mo- 
tion. We  are  satisfied  that  the  court  was 
correct  In  sustaining  the  motion  as  to  the 
third  cmse  of  action,  and  are  of  opinion  that 
It  should  have  been  sustained  as  to  the  sec- 
ond canse  of  action  also.  Plaintiff  expressly 
states  that  there  was  no  agreement  for  com- 
pensation, and  that  he  expected  none.  He 
was  looking  for  compensation,  not  from 
McDermott,  but  from  the  partnership.  He 
claimed  to  be  a  partner  and  still  so  claims, 
and  was  seeking  a  share  of  the  partnership 
profits.  He  expressly  states:  "With  refer- 
ence to  all  this  work  which  I  have  testified 
to,  I  did  it  as  a  partner."  He  makes  no 
dalm  to  compensation  for  any  services  per- 
formed prior. to  the  Oaliger  and  Clymo'deel. 
Be  expressly  stated  that  he  was  claiming 
■tOT:  no  services  "excepting  for'  services  In  con- 
oectioh  with"  the  lease  and  bond  to  Gallgei- 


and  Clymo.  And  there  are  other  reasons 
wliy  the  motion  should  have  been  granted  as 
to  the  second  cause  of  action.  The  plain- 
tilTa  testimony  shows  ttiat  he  had  nothing  to 
do  with  interesting  Messrs.  Qaiiger  and  Cly- 
mo in  the  deal.  He  had  no  knowledge  that 
they  bad  become  interested  until  McDermott 
informed  lilm  of  It.  He  says  that  the  agree- 
ment with  Galiger  and  Clymo  was  entered 
Into  on  Vebruary  2d.  He  was  asked  this 
question:  "What  did  you  do  with  reference 
to  promoting,  the  sale  to  Messrs.  Gallger  and 
Clymo r'  He  answered:  "He  [McDermott] 
was  going  south  on  iiis  tea  business,  and  he 
said  that  Gallger  and  Clymo  would  call  at 
the  bouse  ttiat  afternoon,  and  for  me  to  take 
them  on  the  ground  and  show  It  to  them." 
He  also  testified:  "I  do  not  know  the  ex- 
act date  when  Gallger  and  C^ymo  came  to,  the 
house  after  me — whether  it  was  February  2d 
or  later."  This  testimony  shows  that  the 
services  rendered  by  him  were  performed 
after  Gallger  and  Clymo  had  obtained  their 
option.  In  other  words,  O'Meara  had  no 
part  In  "promoting"  the  deal  prior  to  Feb- 
ruary 2d.  It  appears  from  his  testlmou}' 
tliat  a  report  was  to  be  made  on  the  prop- 
erty, not  for  the  purpose  of  inducing  Gallger 
and  Cljrmo  to  take  an  option,  but  apparently 
with  a  view  of  enabling  them  to  either  dis- 
pose of  the  property  to  third  persons,  or  ob- 
tain the  money  to  take  up  the  option  from 
some  third  person  or  persons  to  whom  it 
was  considered  advisable  to  make  a  report 
So  far  as  his  testimony  goes,  it  discloses  the 
fact  that  the  services  performed  by  him  were 
simply  such  as  any  miner  could  have  per- 
formed who  was  acquainted  with  the  ground. 
Of  course,  if  he  were  a  partner  in  all  of 
McDermott's  operations,  an  entirely  different 
question  would  be  presented.  And  equally, 
of  course,  McDermott  could  agree  to  pay  him 
$12,000,  or  any  other  sum,  for  the  services 
which  he  had  actually  performed.  But,  when 
he  places  himself  in  the  position  of  claim- 
ing a  reasonable  compensation  for  his  serv- 
ices, indei>eudently  of  any  contract  on  the 
subject,  it  is  incumbent  upon  him  to  show 
what  those  services  were  reasonably  worth. 
The  only  testimony  on  this  subject  came 
from  himself.  He  said  he  considered  his 
services  worth  more  than  $25,000.  This  tes- 
timony furnished  no  basis  for  a  $12,000  ver- 
dict, or  any  verdict  It  was  simply  his 
opinion  of  the  value  of  his  services,  based, 
confessedly,  not  upon  any  knowledge  he  pos- 
sessed as  to  the  value  of  the  services  of  a 
promoter,  nor  upon  the  value  of  his  services 
as  a  miner,  but  upon  the  fact  that  he  con- 
sidered himself  a  partner,  and  that  he  be-' 
lieved  McDermott  had  received  $125,000  for 
his  services,  acting  as  agent  for  the  bishop. 
Returning,  now,  to  the  motion  for  a  n<MD- 
sult  as  to  the  first  cause  of  action.  As  here- 
tofore intimated,  we  think  the  evidence 
shows  that  the  contract  with  Gallger  and 
Clymo  was  substantially  performed.  The 
plaintiff's  case  in  .chief  does  not  dl8clos9 
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'tKat  the  note  was  given  npon  any  cmidi-' 
tlon,  or  that  It  was  not  accepted.  Neither 
does  It  disclese  that  he  Is  estopped  by  any 
prior  judgment.  Counsel  for  the  defendant 
have  apparently  assumed  that  the  testimony 
of  the  plaintiff  In  the  other  action  referred 
to  was  a  part  of  his  case  In  chief  In  this 
action,  and  therefore  could  be  considered  by 
this  court.  But  such  Is  not  the  fact.  Upon 
the  assumption  referred  to,  the  question  was 
suggested  in  argument,  and  is  raised  by  the 
answer  and  by  an  offered  instruction,  wheth- 
er the  minds  of  the  parties  met  at  the  time 
of  the  delivery  of  the  note.  But  we  must 
take  the  record  as  we  find  It  When  the  mo- 
tion for  a  nonsuit  was  Interposed,  there  was 
nothing  before  the  district  court  showing 
any  partnership  agreement  between  Oie  par- 
ties, except  plaintiff's  bald  statement  that  he 
considered  himself  a  partner.  Neither  was 
there  any  substantive  testimony  that  he  ever 
■offered  to  return  the  note  to  McDermott  He 
testified  that  be  accepted  the  note;  and  as  a 
basis  for  Impeaching  testimony  he  was  asked 
by  counsel  for  defendant  whether  he  had 
not  testified  at  the  other  trial  that  he  of- 
fered to  return  the  note.  His  answers  were 
evasive  in  some  respects,  but  he  never  posi- 
tively admitted  having  so  offered.  We  may 
not,  therefore,  consider  the  matter.  We  con- 
elude  that  the  court  did  not  err  in  overruling 
the  motion  for  a  nonsuit  as  to  the  first 
•cause  of  action. 

Before  taking  up  the  consideration  of  oth- 
er questions,  it  may  be  well  to  dispose  of  cer- 
tain alleged  errors  of  the  court  In  the  admis- 
sion of  testimony,  as  Indicated  by  the  state- 
ment heretofore  made.  It  Is  contended  that 
the  court  erred  in  allowing  the  plaintiff  to 
give  his  opinion  as  to  the  value  of  his  serv- 
ices. We  think  the  question  at  the  time  It 
'was  asked  was  a  proper  one.  Plaintiff  could 
well  testify,  in  substantiation  of  his  second 
cause  of  action,  what  the  services  actually 
performed  by  him  were  reasonably  worth. 
The  difficulty  arises,  not  over  the  question, 
but  in  regard  to  the  answer.  The  latter 
shows,  as  heretofore  suggested,  that  it  is 
based  upon  considerations  which  he  was 
not  warranted  In  taking  into  account  It  is 
altogether  unreasonalrfe  to  suppose  that  the 
services  rendered  by  him  to  McDermott,  In 
the  absence  of  any  agreement  or  any  actual 
participation  in  promoting  the  Gallger  and 
Clymo  deal,  were  worth  $25,000  or  any  con- 
siderable portion  of  that  amount  As  re- 
lating to  the  first  cause  of  action  alone,  the 
question  was  Incompetent  and  tmmatertal. 
The  only  defenses  Interposed  to  the  note  It- 
self were  (1)  that  It  was  given  upon  condi- 
tion that  an  acquittance  should  be  delivered 
to  McDermott ;  and  (2)  that  it  was  never  ac- 
tually accepted  by  O'Meara.  If  the  note  was 
delivered  and  accepted  unconditionally,  it 
became  immaterial  to  inquire  what  O'Meara's 
'ewrvlcea  were  reasonably  worth.  What  has 
just  been  said  applies  equally  as  well  to  the 
'*cti<m'of  the  court  In  aH«wlng  plaintiff  to 


-testify  to  the  amount  received  by  defendant 
'as  agent  for  the  bishop.  This  testimony 
cobid'  only  have  served  to  Impress  the  jury 
with  the  notion  that  as  defendant  had  re- 
ceived so  large  a  sum  he  ou'ght,  upon  gen- 
eral principles  (if  we  may  allow  ourselves 
the  expression),  to  divide  It  with  his  alleg- 
ed partner. 

Taking  up  now  the  matters  of  defense  in- 
terposed and  attempted  to  be  Interposed,  (a) 
Whether  the  note  was  delivered  upon  tbe 
conditions  testified  to  by  the  defendant  or 
accepted  br  the  piaintlff,  so  as  to  constitute 
a  binding  contract  between  the  parties,  were 
questions  for  the  jury  to  decide  under  prop- 
er instructions  from  Uie  court  There  can 
be  no  question  of  this  as  regards  the  first 
contention  of  the  defendant  And  we  make 
tbe  statement  advisedly  as  to  the  second, 
for  the  following  reason:  The  stenographer 
who  took  the  plaintiff's  testimony  in  the  oth- 
er case  testified  that  he  then  swore:  "I  of- 
fered him  the  note  and  he  would  not  ac- 
cept It  and  I  would  not  accept  It  *  •  • 
And  I  said,  'Yon  can  have  your  note";  and 
he  said,  *I  don't  want  It.  It  Is  no  good  t» 
me.'  "  We  have  searched  tbe  record  In  vain 
for  any  testimony  on  the  part  of  McDermott 
going  to  show  that  this  conversaUon  was 
had.  So  that  we  -say  It  was  a  question  for 
the  jury  to  decide  whether  it  did  or  did  not 
take  place;  and  It  was  the  privilege  of  tbe 
defendant  to  request  the  court  to  Instmct 
them  aa  to  Its  legal  effect.  In  case  they  fbund 
that  It  did.  (b)  Defendant  offered  In  evi- 
dence the  judgment  roll  In  the  former  case 
of  O'Meara  and  Kerrigan  against  McDomott 
and  wife,  and  the  same  was,  upon  objection, 
excluded  by  the  court  It  Is  contended  that 
this  was  error.  We  find  In  the  transcript  a 
specification  to  that  effect  In  the  answer 
the  judgment  is  pleaded  as  "a  determination 
of  all  questions  with  reference  to  the  right 
of  the  plaintiff  to  recover  anything  from  the 
defendant"  ;  but  this  contention  is  not  argued 
In  the  defendant's  brief.  It  is  contended, 
however,  that  the  judgment  roll  discloses  an 
election  of  remedies  on  plaintiff's  part  which 
would  estop  him  from  maintaining  litis  ac- 
tion. But  this  ground  of  estoppel  is  not  suf- 
ficiently pleaded.  See  15  Cye  281.  It  is 
clear  that  the  pleader  did  not  have  It  in 
mind  at  the  time  the  answer  was  drawn. 
There  was  an  opportunity  to  plead  It  but 
defendant  neglected  to  do  so.  Therefore  It 
cannot  avail  him.  8  Bncy.  PI.  &  Pr.  p.  9;  16 
Cyc.  800;  Meyendorf  v.  Frohner,  3  Mont 
282.  And  there  Is  nothing  in  tbe  record  to 
Indicate  that  the  matter  of  estoppel  by  elec- 
tion of  remedies  was  ever  contended  for  by 
the  defendant  until  after  the  cause  reached 
this  court  When  the  judgment  roll  was 
offered  in  evidence,  no  dahn  was  made  that 
it  disclosed  the  fact  that  plaintiff  had  elected 
to  pursue  another  and  inconsistent  remedy 
against  the  defendant  In  fact  no  state- 
ment was  made  by  counsel  as  to  the  pur- 
pose for  which  It  was  offerM,  and  tbe  see- 
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amnptlon  Is  theref 6rt  that  it  yru  offered 
ia  Biqiport  of  the  aUegatltw  ttaiit  the  plain- 
tiff was  estopped  by  judgment  Hi*  eatofh 
pel  pleaded  cannot  be  supported  by  erldoiea 
ten^ag  to  show  another  and  dlfferoit  es- 
toppti.  16  Oye.  811;  Parrott  y.  Dyer,  lOS 
Oa.  OS.  31  S.  Et.  417;  Ford  t.  Mayo,  16  8. 
W.  2,  91  Ky.  88,  12  Ky.  Law  Rep.  666 ;  Don- 
nell  ▼.  Reeee,  6  Kan.  App.  668,  61  Paa  684k 
The  answer  was  drawn  iqi6n  the  theory  tUat 
plaintiff  was  estopped  by  the  result  of  the 
fonner  action^  to  wit,  the  Judgment.  The 
contention '  now  is  that  he  was  esfispped  by 
his  action  In  dectlng  to  Institute  that  cause, 
(c)  Defendant  attempted  to  introduce  the 
testimony  of  W.  O.  GTymo  given  in  the  former 
action  heretofore  referred  to.  Plaintiff  In- 
teipoMd  an  objection,  and  the  court  exclud- 
ed the  evldoiae.  It  -  was  shown  -  that  Mr. 
Clymo  was  in  the  state  of  Oalifomla.  The 
testlmdny  was  competent,  and '  should  have 
been  reoeiTCd,  If  properly  offered.  Section 
7887,  Bev.  Codes.  It  related  to  the  same 
matter  whiefa  was  'being  inveetigated.  This 
is  shown  by  the  testimony  itself ,' taken  in 
coBDeotlon  with  the  evidence  glyen  by  the 
plaintiff.  It  related  directly  to  the  question 
of  what  seryices  had  been  performed  by 
Mm,  and  wMther  be  had  performed  any 
services  in  connection  with  the  Gallger  and 
Clymo  deal  other'  tlian  such  as  could  have 
been  p^formed  '  by  any-  miner.  Clymo  'di* 
iiectly  contradicted  the  plaintiff's  testimony 
on  tkat  subject,  and  the  tatter's  counsel 
CTUss-esamlned  blm  at  greet  length.  The 
parties  were  tbb  same;  that  is,  the  fdaintiff 
and  defendant  here  were,  respectively,  a 
plaintiff  and  a  defendant  in  that  action.  Pre- 
cise Nominal  identity  of  all  the  parties  Is 
not  necessary  in  order  te  make  the  testimony 
competent  Allen  v.  Chouteau,  162  Mo.  809, 
14  S.  W.  869;  Wright  v.  Cumpsty,  41  Pa. 
lOS.  But  plalnttlTs  counsel  contend  that  the 
testimony  \mB  not  offered  in  a  tedinldally 
correct  manner.  Whethet:  It  was  or  not  need 
not  now  be  considered,  as  there  most  be  a  re- 
trial In  any  event,  (d)  Again,  it  is  urged 
upon  thte  court  tliat  the  district  court  abus- 
ed its  discretion  in  refusing  to  svbmlt  special 
intene^tories  to  the  Jury.  Section  6768, 
Rev.  Codes,  provides  that  in  all  cases  tiie 
court  may  direct  the  Jury  to  find  a  spedai 
verdict  In  writing  upon  any  or  all  of  the 
issues.  We  are  not  prepared  to  say  that 
the  district  court  abused  Its  discretion;  bat 
we  da  venture  the  opinion  that  tUs  oaae 
was  peculiarly  adapted  to  the  exercise  of 
tile  power  mentioned  in  tiie  .statuta  We 
are  inclined  to  ttdnk  that,  if  the  district 
courts  would  more  frequently  Instruct  Juries 
to  find  upon  particular  questions  of  fact,  the 
neceesHy  for  granting  new  trials  would  be 
greatly  diminished  and  much  unnecessary 
expense  and  delay  thereby  avoided;  and 
tre  recommend  the  practice.  It  is  very  often 
th»  case  tliat  findings  npon  particular  is- 


sues wodld  disdose  the  fact  that  Instruc- 
ttons,  palpably  erroneous,  were  not  preju- 
dicial. 

It  is  believed  that  the  foregoing  disposes, 
in  effect,  of  all  questions  Involved,  and  that 
it  Is  unnecessary  to  examine  the  instruc- 
tions  given. 

The  Judgment  and  order  appealed  from 
are  reversed,  and  the  cause  is  remanded  for 
a  new  trial. 

Beversed  and  remanded. 

BBANTLT,  C.  X,  and  HOLLOWAT,  J., 
concur. 


STATE)  ex  rel.  BENNETT  v.  STATE  BOARD 

OF  BXAJIINERS. 
(Supreme  Court  of  Montana;    Mov.  2<^  1909.) 

1.  Statdtbs  ({  fi*)— Sessions  or  LvaiaLATom 
— Revenue  Measures.  ^ 

Const,  art.  6,  g  6i  provides  that  the  legis- 
lative assembly  shall  meet  on  the  first  Mouday 
in  January  of  each  alternate  year,  and  at 
other  times  when  convened  by-  the  Oovemor. 
Article  7,  {  11,  provides  that  the  Qovemor  may 
on  extraordinary  occasions  convene  the  legisla- 
tive assembly.  Artlde  12, 1 1,  provides  tiiat  the 
necessary  revenue  f«r  the  support  of  the  state 
shall  be  provided  by  the  legislative  assembly, 
which  shall  levy  a  uniform  rate  of  assessment. 
Held,  that  for  ordinary  purposes  the  Legislatiire 
may  not  tonvene  oftener  than  once  in  two  ysam^ 
WM,  as  Moyiaion  for  support  of  the  state  is 
one  of  the  ordinary  functions  of  government, 
the  power  to  provide  for  revenue  must  be  exer- 
cised in  regalar  session. 

[EH.    Note.— For   other   cases,   see   Statutes, 
Cntt.  Dig.  i  4:    Dec.  J>lt:  i  S.*] 

2.  TAXATioir  (I  806*)— liivT— NaonarrT'  vob 
Fixiifa  Ratb. 

A  tax  cannot  be  imposed  without  fixing  the 
rate. 

[Ed.   Note.— For   other  cases,   see   Taxation, 
Cent.  Dig.  f  498;  Dee.  Dir  i  »)6.*] 

5.  CONBTITDTTOlTAL  IiAW  (|  60*)— -DCLBOA'TION 
<W   LBQtSLATIVK   POWBBS— TaXATWN.' 

The  Legislature  cannot  delegate  its  pow- 
er, and  power  to  fix  the  tax  rate  being  legisla- 
tive, cannot  be  delegated. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |(  89,  86 ;   Dec.  Dig.  |  60.*] 

4.   CONOTTTtfTIOKAL   LAW   (§    29*)— CoiTSTBtlO- 

HON   or  CoNBirruTioir->-SKLr-BxB0OTma 

(PaevisioNB. 

A  constitutional  provision  is  self-executing 
if  it  supplies  a  snfficient  rule  by  which  the  right 
given  may  be  enjoyed  and  protected,  or  the 
duty  imiioaed  enforced ;  and  is  not  self-execut- 
ing when  It  merely  indicates  principles  without 
laying  down  rules  by  which  they  may  be  given 
the  force  of  law. 

[E3d.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  (  32 ;   Dec.  Dig.  f  29.*] 

6.  Taxation  (|  61*)— Cokstbuction  of  Coir- 
BTiTnwoN— limxATioN  of  Ratk. 

Const  art.  12,  |  9,  provides  that  the  rate 
of  taxation  for  state  purposes  in  any  year  shall 
never  exceed  S  mills,  that,  when  the  taxable 
property  shall  amount  to  $100,000,000,  the  rate 
shall  not  exceed  2%  mills,  and,  when  such 
property  amounts  to  $300,000,000,  the  rate  stiall 
never  thereafter  exceed  l^^  mills.  Section  12 
provides  that  no  appropriation  shall  be  made  or 
expenditure  anthoiised  by  the  legiaUtiye  assem* 
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bly  daring  any  fiscal  year  in  exceRs  of  the  total 
tax  then  provided  for  and  applicable  thereto, 
unless  it  shall  levy  a  sufficient  tax  not  exceed- 
ing the  rate  allowed  in  section  9  to  pay  the 
appropriation  or  expenditure  within  the  fiscal 

?ear,  and  that  no  appropriation  shall  be  made 
or  a  longer  term  than  two  years.  Article  5, 
8  6,  provides  that  the  legislative  assembly  shall 
meet  on  the  first  Monday  in  January  of  each 
alternate  year,  and  at  other  times  when  con- 
vened by  the  Governor.  Article  7,  8  11,  pro- 
vides that  the  Governor  may  on  extraordinary 
occasions  convene  the  IcgiKlative  assembly.  Ar- 
ticle 12,  8  1.  provides  that  the  necessary  revenue 
for  the  support  of  the  state  shall  be  provided  bjr 
the  legislative  assembly  which  shall  levy  a  uni- 
form rate  of  assessment.  Held,  that  the  limi- 
tation in  article  12,  §  9,  is  addressed  to  the 
Legislature  exclusively,  and  becomes  operative 
upon  its  action,  and  then  only  when  it  is  engag- 
ed in  the  discharge  of  its  duties  in  that  regard 
at  its  regular  sessions,  and  it  cannot  be  re- 
quired to  anticipate  that  in  the  interim  an  in- 
crease in  taxable  property  will  necessitate  a 
reduction  of  the  tax  rate. 

[Ed.  Note.— For  other  cases,  aee  Taxation, 
Dec.  Dig.  §  51.*] 

Original  proceeding  by  the  State,  on  the 
relation  of  Willard  Bennett,  against  the 
State  Board  of  Examiners  for  an  Injunc- 
tion.    Judgment  for  defendants. 

Gunn  tc  Rasch,  for  plaintiff.  Albert  J. 
Galen  and  E.  M.  Hall,  for  defendants. 

BRANTIjT,  C.  J.  Original  application  for 
an  injunction.  The  complaint  sets  forth  the 
following  statement  of  facts  as  a  foundation 
for  the  relief  sought:  That  the  defendant. 
the  State  Board  of  Examiners,  consisting  of 
the  other  persons  Joined  as  defendants,  is 
vested  under  the  state  -Constitution  with  the 
power  to  examine  all  claims  against  the 
state,  except  salaries  or  compensations  of 
officers  fixed  by  law,  and  to  authorize  the 
payment  of  such  claims  out  of  appropriations 
made  by  the  Liegislature  .for  this  purpose ; 
that  the  plaintiff  Is  a  resident  of  the  state 
and  the  owner  of  real  and  personal  property 
within  the  state.  t(nbje«t  to  the  piiymMJt  of 
taxes  necessary  to  provide  revenue  to  main- 
tain the  goveimment  of  the  state  and  its 
various  Institntlona;  that  tbe  Eleventh  leg- 
islative assembly,  by  .the  provisions  «t  House 
Bill  No.  815  (chapter  88.  p.  118,  Laws  1909), 
levied  a  tax  of  2>4  mills  for  state  putifMses 
upon  all  property  subject  to  ta-xatlon  for  the 
years  1909  and  1010;  that  the  Legislature 
also  at  the  same  session  inade  appropriations 
of  large  sums  in  anticipation  of  the  revenue 
to  be  realized  from  this  levy  for  the  years 
1809  and  1910  at  the  rate  so  fixed ;  that  the 
total  value  of  property  subject  to  taxation  In 
tlie  state,  as  ascertained  by  tbe  assessment 
for  the  year  1008  and  adopted  by  the  Legis- 
lature for  the  purpose  of  adjusting  the  rate 
of  tbe  levy  for  the  years  1900  and  1910.  was 
$248,774,792;  that,  according  to  tbe  assess- 
ment for  the  year  1909,  this  amount  increas- 
ed to  $280,401,064,  and  will  be  further  In- 
creased upon  assessment  for  the  year  1910 
to  $300,000,000  or  more ;  that  section  12,  art 


12,  Const,  provided  that  no  approprlattons 
shall  be  made  no*  any  expenditures  be  aor 
thorized   by   the   Jjegislature,   wherebjr    the 
expenses  of  tlMstatte  shall  exoeed  the  total 
amount  of  tax  then  provided  for;  that  tbe 
appropriations  for  the  year  1909  W6re  baaed 
upon  a  levy  of  2%  mills  for  that  year,  and 
the  appropriations  for  1910  were  based  upon 
a  levy  at  the  same  rate;  that  a  levy  of  1% 
mins  upon   a   valuation   of   $300,000,000  or 
more  will  so  materially  affect  the  reremiee 
for  that  year  that  they  will  not  be  aofflcfent 
to  meet  tbe  appropriations  for  that  year,  and 
all  approprlatloas  In  excess  of  the  arnonnt 
that  could  be  realised  from  a  levy  at  l^i 
mills  for  that  year  would  be  void ;  Omt  the 
allowance  by  the  State  Board  oC  Examiners 
of  expenditures  for  the  year  1909  for  all  tbe 
various  purposes  for  virtilch  the  various  ap- 
propriations were  made  for  that  year  will  so 
deplete  the  pabUc  funds  available  for  tbe 
■apport  of  the  state  government  that  tbece 
will  not  be  a  ttofllcient  amount,  Including  tbe 
revenue  reallaed  from  a  l^-mdll  levy  toe 
tbe  year  1910,  to  pay  the  usual  and  neceaaaiy 
current  expenses  of  the  government  dailiis 
the  fiscal  year  of  1910,  and  to  complete  pub- 
lic tmiiidings  and  other  improvements  liegnn 
under  appropriations  ftom  the  revenue  of 
1909;  that  many  ot  the  anwoprlatlons  were 
made  from- the  revenues' fbr  the  year  1009  for 
the  oonstruction  of  pnbllc  iKiildlnga  and  oth- 
er improvements,,  which  must  be  completed 
ttom  the  revenues  of  1010 ;  that  on  Nevem- 
ber   8,   1900,   the  Attorney   G«ieral  of  the 
state  offlolally  advised  the  defendant  board 
that  tbe  levy  of  2%  mills  made  by  tbe  Legis- 
lature in  1909  must  continue  In  force  until 
the  niaxt  regular  meeting  of  tbe  Legislatiite 
in  1911,  even  thongli  tbe  assessed  valaatlon 
of  the  property  In  the  state  shall  have  In- 
creased  to  the   amount  of   $300,000,000  or 
mare  daring  tbe  year  1910,  .and  that  the  de- 
tetidant  board  has  authority  to  permit  ex- 
penditures 'Out'  of  the  appropriations  made 
upon  the  basis -of  a  2^imlll  levy,  without  re- 
gard to  tbb  assessed  valuation  of  property 
ter  that  year ;  and  UiAt  tbe  defendant  board 
(mder-tbe  advice  so  given  threaten  to  di»- 
regerdr«nd  Will .  disregard  the  fact  Ibat  tbe 
taxaMe  property  In  the  state  will  during  the 
year  1910. reach  a  value  of  $800,000,000  or 
more,  and,  nnless  restrained  from  so  doii« 
wlU  proeeed  Ho  allow  claims  and  permit  ex- 
penditures largely  In  excess  of  the  revenues 
that  may  be  realized  from  the  lawful  levy  of 
1^' mills  for  the  year  1910,  in  violation  of 
sections' 9;  12,  art.  12,  Const,  to  tbe  seriom 
detriment  of  the  public  business  of  the  state, 
and  to  the  injury  of  tbe  plaintiff  and  all  oth- 
er taxpayers  of  tbe  state.    The  prayer  is  for 
an  Injunction  to  restrain  the  l)oard  and  Its 
members-,  from  so  permitting  expeiMUtnres  to 
be  made  that  they  will  exceed  tbe  .sum  that 
may  be  legally  collected  for  the  maintenance 
at  the  state  gpvenmient  under  the  provisioDS 
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of  the  Constltntlon  referred  to.  Upon  the 
filing  at  tbe  cftmillAlnt  the  Attorney  Oeaaral, 
appearing  for  the  deCendtintB,  interposed  a 
general  demurrer.  The  appUcatlcm  has  been 
submitted  upon  the  questions  of  law  thus 
raised.  The  question  presented  for  decision 
Is  the  foHowlng:  tf  the  increase  in  the 
value  of  tlie  taxable  property  In  the  state 
should  show  a  total  valuation  of  $300,000,000 
or  more  for  the  year  1910,  may  the  taxes 
for  that  year  nevertheless  be  lawfully  col- 
lected at  the  rate  of  2%  mills,  as  fixed  by 
the  act  of  the  legislative  assembly  in  1900, 
and  may  tbe  Board  of  £<xamlners  proceed  to 
audit  claims  and  authorize  expenditures  up- 
on that  basis,  notwithstanding  such  increase? 
For  ordinary  purposes,  the  1/eglslature  may 
not  convene  oftener  than  once  in  two  years. 
It  can  be  convened  by  the  Governor  at  other 
times  for  extraordinary  purposes.  Const.  { 
6,  art  5,  and  section  11,  art  7.  It  is  vested 
with  tbe  power,  and  is  required,  to  provide 
tbe  necessary  revenue  for  the  support  and 
maintenance  of  government  and  for  this  pur- 
pose to  levy  a  uniform  rate  of  taxation  upon 
all  property  in  tbe  state,  except  stich  as  is  ex- 
empted by  express  provision  of  tbe  Constltn- 
tlon itself.  Const  S  1,  art  12.  Its  power  in 
this  behalf  is  to  be  exercised  in  regular  ses- 
sion and  not  at  other  times,  because  provision 
for  its  support  and  maintenance  is  one  of  the 
ordinary  functions  of  government.  Tbat  this 
Xrawer  should  so  be  exercised  is  clear  from 
the  fact  that  the  legislative  body  must  con- 
vene only  at  stated  times,  except  when  called 
In  session  by  the  Governor  to  meet  unfore- 
seen emergencies.  Tbe  limitations  upon  its 
power  to  fix  ihe  rate  of  taxation  for  state 
purposes  and  to  make  appropriations  to  meet 
the  public  necessities  are  found  in  sections 
9,  12,  art  12.  Section  9  declares:  "The. rate 
of  taxation  Of  real  and  personal  property  for 
state  purposes  In  any  one  year  shall  never 
exceed  three  (3)  mills  on  each  dollar  of  valu- 
ation; and  whenever  the  taxable  property 
In  the'  state  shall  amount  to  one  hundred  pil- 
lion dollars  ($100,000,000),  the  rate  shall  not 
oxceed  two  and  one-half  (2^)  mills  on  each 
dollar  of  valuation;  and  'whenever  the  tax- 
able property  in  the  state  shall  amount  to 
three  hundred  million  dollars  <$SOO^OOO,0OO), 
the  rate  shall  never  thereafter  exceed  one 
and  one-half  (1^  mills  On  each  dollar  of  val- 
uation," etc.  Section  12  declares:  "No  ap- 
propriation shall  be'  made  or  any  expendi- 
tures authorlEed  by  the  legislative  assembly 
whereby  the  expenditures  of  the  state  dur- 
ing any  fiscal  year  shall  exceed  the  total  tax 
then  provided  for  by  law,  and  applicable  to 
aucb  approiirlatlon  dr  expenditure,  unless 
tbe  legislative  assembly  making  such  appro- 
priation shall  provide  for  levying  a  sufficient 
tax,  not  exceeding  tbe  rate  allowed  In  section 
nine  (9)  of  this  article,  to  pay  such  appropri- 
ations or  expenditures  within  such  fiscal 
year.  This  provision  shall  not  apply  to  ap- 
propriations or  expenditures  to  suppress  In- 
sorrecilon,  defend  tbe,iB(&(,e,  or  assist  lu  d«- 
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-fending  tbe  United  States,  in  time  of  war. 
No  appropriatioiii  of  public  money  sbaiU  be 
made  for  a  longer :  term  than  two  yeara" 
The  limitaCUm  as  to  tha  mte  of  taxatiraa 
laid  down  in  tbe  former  of  these  provisions 
-is  clear  and  explicit  to  .wit,  that  whenever 
tbe  taxable  property  lu  tiie  state  shall  amount 
to  $300,000,000,  tbe  rate  shall  never  thereaft- 
er exceed  1^  mills  <«  each  dollar'  of  valua:- 
tlon.  Is  this  prorision  self-executing  In  tbe 
aense  that,-  when  tbe  ^^ainBtion  has  reached 
the  amount  of  $300,000,000  during  any  year 
after  the  rate  has  been  fixed  by  tbe  Legisla- 
ture, the  rate  Is  ipso  facto  reduced  to  VA 
mills;  or  must  it  be  interpreted  as  a  self- 
executing  limitation  upon,  the  power  of  the 
legislative  body  only  when  it  is  in  tbe  ex- 
ercise of  its  ordinary  functions  while  in  regu- 
lar session,  and  after  it,  as  tbe  lawful  tax- 
ing body,  has  ascertained  the  valuation  with 
reference  to  which  it  must  fix  tbe  rate?  To 
say  that  it  is  self-exeeatlag  in  the  first  sense 
is  to  say  that  tbe  rate  fixed  by  the  Legister 
ture  upon  the  valuation  for  the  year  1908 — tbe 
only  basis  at  hand — was  a  contingent  rate,  to 
be  modified  by  tbe  State  Board  of  EquallEa- 
tion  at  its  meeting  in  1909  or  1910,  if  it 
sball  have  found  tbat  the  valuation  for  either 
year  had  reached  the  amount  of  $300,000,000. 
This  would  have  left  the  rate  for  both  years 
contingent  and  determinable  by  tbe  Board  of 
Equalization  upon  a  condition  which  the  Leg- 
islature could  not  reasonably  have  foreseen 
or  anticipated.  It  iMWild  also  have  left  tbe 
amount  of  revenue  to  be  raised,  and  at  tbe 
disposition  of  the  State  Board  of  Examiners, 
contingent  and  undetermined.  "There  cannM 
be  any  impositlMiof  a  tax  without  tbe  rate 
or  amount  being  fixed.  An  undetermined  tax 
is  no  tax."  Co<dey  on  Taxation,  p.  S67.  Fur- 
thermore, the '  Xreglslature  is  the  only  body 
that  can  fix  the  sate  of  taxation  witliln  the 
Limitations  declared.  The  rates,  mentioned 
an  merely  tbe  limits  beyond  wlbich  the  Leg- 
islature cannot  goi  To  leave  it  to  the  Board 
of  B^uaUzation  itO'  say  whether  or  not  taixeii 
■ball  be  collected  at  this  or  tbat  rate  would 
fee  n  delegation  of  legislative  pow«  to  tbat 
board.  Tbe  Legislative  ctaaott  delegate  its 
power  to  any  person  or  body  of  persons  wtieOD- 
soever  (State  v.  Holland,  87  Mont  383,  96 
Pac.  719) ;  and  hence,  tbe  fixing  of  the  rat* 
being  a  legislative  fAnction,  the  Board  of 
BlqnaliBatlon  could  not  lawfaily  be  clotbM 
with  authority  to  determine  the  rate  upon 
any  contingency  whatsoever.  Furthermore,  "a 
constitutional  provision  may  be  said  to  be 
self-executing  if  it  supplies  a  sufiSdent  rule 
by  means  of  which  the  right-  given  may  be 
enjoyed  and  protected,  or  the  duty  imposed 
may  be  enforced ;  and  it  is  not  self'sxecnting 
when  it  merely  indicated  principles,  without 
laying  down  rules  by  means  of  which  those 
principles  may  be  given  the  fcarce  of  law." 
Cooley's  Const  Llm.  (7tb  Ed.)  p.  121.  Mr. 
Tucker  in  his  article  on  Constitutional  Law, 
in  tbe  eighth  volume  bf  Cyc.,'  at  page  753. 
aays;  .  'IWber^  „tbe  mrovIsioD  suppU^  ttie 
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role  tor  enforcement  and  flzea  a  penalty  for 
violations,  tbere  can  be  no  doubt  aa  to  its 
character.  It  la  not  only  aelf-execatlng,  bat 
prohibitive,  and  renders  void  all  atatntea  In 
conflict  therewith.  But  a  provlBlon  may  be 
both  prohibitive  and  mandatory,  and  not  aelf- 
ezecutlng.  The  question  in  such  cases  is  al- 
ways one  of  Intention,  and  to  determine  the 
Intent  the  general  role  la  that  courts  will 
consider  the  language  used,  the  objects  to  be 
accomplished  by  the  provision,  and  the  sur- 
rounding circumstances,  and,  to  determine 
these  questions  from  which  the  intention  Is  to 
be  gathered,  the  court  will  resort  to  ex- 
trinsic matters  when  this  is  necessary." 

Section  12,  art  12,  supra,  construed  to- 
gether with  section  6,  art.  5,  section  11,  art 
7,  and  sectl(Hi  1,  art  12,  necessarily  requires 
the  conduslMi  that  provision  must  be  made 
for  revenue  for  the  two  years  intervening 
between  sessions  of  the  Legislature,  and  also 
that  appropriations  for  the  different  needs 
9t  the  government  be  made  for  the  same 
time.  Only  an  unusual  and  antmialous  con- 
ditioB  could  justify  the  adoption  of  any  oth- 
er course.  The  act  of  the  Eleventh  legisla- 
tive assembly,  supra,  was  valid  when  It  be- 
came a  law.  The  conclusion  that  it  has  be- 
come void  for  any  reason  since  its  enactment 
would  seem  anomalous. 

The  limitation  declared  Is  that  the  rate 
shall  not  "thereafter  exceed*"  etc.  It  is  an 
absolute  prohibition ;  but  otmstrning  it  In  the 
light  of  tlie  requlremeot  fixing  the  sesstons 
ot  the  Legislature  at  stated  times  (section  6, 
art.  6)  and  the  other  requirements  rendering 
It  incumbent  upon  the  Legislature  to  make 
provision  for  necessary  revenues  to  mahrtatn 
the  govemment  during  the  IntervoilBg  time, 
and  to  fix  the  ansoont  of  the  am>ropriatlons 
so  that  they  win  come  within  the  revemiea 
80  provided,  it  is  dear  that  the  llmltatiam  is 
addressed  to  tlie  Legislature  Itself,  the  tax- 
ing body,  exclusively,  and  not  any  other  body. 
It  therefore  becomes  operative  upon  Ub  ao- 
tfcm,  and  then  only  when  it  is  ens^iged  in  the 
discharge  of  its  duties  in  this  regard.  At  Its 
regular  sessions  it  Is  compelled  to  act  upoa 
the  facts  at  hand  and  conditions  determina- 
ble from  the  circumstances  as  they  exist  It 
cannot  be  required  to  anticipate  all  the  con- 
ditioBS  which  may  possibly  arise  in  the  In- 
terim; nor  may  it,  m  undertaking  to  an- 
ticipate supposed  contingencies.  Incorporate 
in  its  acts  such  conditions  and  provisos  as 
will  render  it  impossible  for  the  disbursing 
officers  to  carry  forward  the  business  of  the 
govenunent,  or  reqtttre  them,  in  order  to  do 
so,  'to  exercise  the  judgment  and  discretion 
which  appertains  primarily  and  exclusive 
to  its  own  department 

We  are  of  tbe  <9tailom  Uiat  the  an>licatlon 
is  without  merit  Hence  the  demurrer  is 
sustained,  and  judgment  ordered  for  the  de- 
fendants. 

SMITH  and  HOLLOWAY,  JJ.,  concur. 


'    BBADUDT  ▼.  BSMBRATiPA  OOUNTT. 

(Mo.  1,838.) 
(Sapieme  Ooart  of  Nevada.     Mev.  16,  IMS.) 

1.  Taxation  (|  816*)— fiHisnrr  awd  Bz  Of- 

nCIO  ABSDESSOB— OeWFBKSATION. 

^  Under  Act  March  lH,  1805  (St  1906,  p. 
210,  c.  100),  providing  that  tbe  sheriff  shall  re- 
ceive as  ex  officio  assessor  $1,200  per  annum, 
which  act  did  not  go  into  effect  until  ^  months 
after  tbe  alterilTs  tena  had  comsMnoed,  the 
sheriff  was  not  entitled  to  ful  oompensation,  bat 
only  the  proportionate  part  thereof,  where  be 
had  duties  to  perform  under  the  act  dnring  the 
entire  year. 

[Bd.  Note.— For  other  cases,  see  TaxatioB. 
Dec  Dig.  I  318.*] 

2.  LlCBirSKS   (I  21*>— GOLLBOZIOir— OfnCERS— 

Compensation. 

General  Revenae  Act  (St  1891,  p.  174,  c. 
09)  I  115  (Comp.  Lews,  f  1187),  provides  that 
tlie  sheriff  in  the  several  oonntles  of  the  state 
shall  be  ex  officio  collector  of  licenses,  and  sec- 
tion. 133  authorizes  him  to  retain  6  per  cent  of 
the  gross  amount  of  each  business  license  sold  as 
cbmrnnsatlon.  Act  Mardh  11,  1885  (St  1885, 
pp.  86,  88,  &  79),  provides,  in  sectioas  1  and  8, 
the  compensation  of  a  sheriff  as  sheriff  and  as 
ex  officio  assessor,  which  compensation  shall  be 
in  '^11  for  ail  services  Twrformed  by  himself 
or  depatics."  Act  March  19^  1891  (St  1891,  p. 
»&,  c.  SBi,  itfovides  tint  tbe  oompenaatiom  fixed 
tor  such  officers  of  sheriff  and  ex  officio  as- 
sessor shall  be  "in  full  for  all  his  services  as 
sheriff  and  as  ex  officio  assessor."  Act  Mardi 
15,  1905  (St  1905,  p.  210k  &  109).  contaiBing 
a  general  repealing  clause,  provides  that  the 
sheriff  shall  receive  a  fixed  salary  as  sheriff  and 
as  ex  officio  assessor,  and  makes  no  mention  of 
collector  of  licenses.  HeU,  that  the  qaoted 
clause  in  act  1885  could  not  be  made  appUcable 
to  Acts  1905  so  as  to  preclude  compensation  to 
the  sheriff  as  collector  for  licenses,  since  act 
1883'  was  in  coaflict  with  Acts  1891  and  1906, 
and  iKBce.  repealed,  and  espeoially  sines  the  of- 
.nee  of  collector  of  licenses. has  been  resided  in 
all  revenue  laws  as  a  distinct  office. 

[Ed.  Note.— Per  other  cases,  see  licenses,  Dec. 
JJlg.  I  21.*] 

Appeal  from  District  0>urt,  ESsmeralda 
County. 

Action  by  i.  P.  Bradley  against  BJsmeralda 
County.  Prom  a  judgment  for  plalntUT,  de- 
fendant appeals.    Modified  and  afllrmed. 

Augustus  Tllden,  Dist  Atty.,  and  (Seocge 
Springmeyer,  for  appellant.  SuaunerOdd  ft 
Curler,  for  respoodent 

NORCROSS,  a  J.  This  Is  an  acUoa 
brought  by  the  above-named  respondent 
against  the  county  of  Esmeralda  to  recover 
a  Judgment  in  the  sum  of  $4,565.76.  The  case 
was  tried  by  the  court  witliout  a  jury,  and  a 
judgment  rendered  in  favor  of  tbe  plaintiff 
for  the  sum  of  $3,203.65.  Prom  this  judgment 
the  defendant  county  has  appealed. 
,.  The  respondent,  at  all  times  mentioned  in 
the  complaint  was  the  sheriff  of  Esmeralda 
county,  and  tbe  only  questions  involved  in 
the  action  relate  to  the  oompensation  which 
the  respondent  was  legally  entitled  to  by  vlr^ 
tue  of  his  office  of  sheriff  and  certain  ex 
officio  offices.  By  an  act  of  the  Legialatare, 
approved  March  16, 1905,  regulatlikg  the  com- 
X>ensation  of  county  officers  In  Esmnalda 


•Mr  etlier  ssaw  see  vuu«<opic  and  section  NUMBBft  is  Dee.  *  Am.  Dlfs.  UOt  to  dats^  *  B«pert«r  IndsisB 
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county.  It  is  provided:  "Section  1.  Fromaqd 
after  the  approval  of  this  act,  the  county  offl- 
cen  of  Esmeralda  county,  state  of  Nevada, 
named  In  this  act,  shall  receive  the  follow- 
ing salaries  and  fees  In  fnll  compensation  for 
their  services :  The  sheriff  shall  receive  four 
thousand  (fl>000)  dollars  per  annnm,  and 
sach  fees,  in  drll  actions,  as  are  now  allow- 
ed by  law,  and  aa  ez  officio  assessor,  the 
sheriff  shall  receive  twelve  hundred  ($1,200) 
dollars  per  annnm,"  etc.  St  1905,  p.  210,  c. 
109.  The  remaining  portion  of  the  section 
refers  to  the  compensation  of  other  county 
offldals  and  has  no  bearing  upon  the  ques- 
tions Involved  in  tbia  action.  Section  2  re- 
peals "all  acts  OF  parti  of  acta  in  conflict 
with  the  provisions  of.fhls  act." 

It  Is  one  of  the  contentions  of  counsel  for 
appellant  that  respondent  for  his  services  as 
ex  officio  assessor  for  the  year  1905  was  not 
entitled  to  the  full  yearly  competnaatlon,  for 
the  reason  that  the  act  did  sot  take  effect 
until  after  2^  months  of  the  year  had  ex- 
pired, and  hence  it  was  error  for  the  conrt 
to  allow  the  full  compensation  or  any  amount 
therefor  In  excess  of  $950.  In  support  of  his 
ruling  that  respondent  was  entitled  to  the 
fnll  annual  salary  as  ez  officio  assessor  for 
the  year  1905,  the  trial  Judge,  in  his  opinion, 
quotes  the  following  from  23  Am.  Se  Eng. 
Ency.  of  Law  (2d  Ed.)  386 :  "When  an  officer 
serving  for  an  annual  salary  performs  his 
duty  for  the  year  within  less  than  a  year,  he 
is  entitled  to  a  year's  salary  upon  the  per- 
formance of  such  duties,  and  this  though  the 
office  may  be  abolished  before  the  end  of  the 
year."  The  following  cases  are  cited  In  the 
note  to  support  the  text  quoted :  U.  8.  v.  Mc- 
Carthy, 1  McLean,  306,  Fed.  Cas.  No.  16,- 
637;  D.  8.  v.  Edwards,  1  McLean,  407,  Fed. 
Caa.  No.  16,020;  U.  8.  v.  Dickson,  15  Pet 
141,  10  L.  Ed.  689;  U.  S.  v.  Pearce,  2  Sumn. 
875,  Fed.  Cas.  No.  16,020;  Ex  parte  Law- 
rence, 1  Ohio  St  4S1.  The  question  involved 
In  the  federal  cases  cited  supra  was  the  right 
of  the  claimant  to  receive  certain  fees  and 
percentages  for  the  coll^ion  of  public  funds 
In  addition  to  a  small  spedfled  annual  sal- 
ary; the  total  salary,  fees,  and  percentages 
not  to  exceed  a  specified  amount  for  any  one 
year.  That  these  cases  may  be  distinguish- 
ed from  the  one  at  bar,  a  few  extracts,  we 
think,  will  show.  In  the  Edwards  Case,  sn- 
pra,  the  court  said:  "By  graduating  the 
allowance  of  commissions  to  quarterly  pay- 
ments and  giving  It  the  character  of  a  sal- 
ary, injustice  Is  done  and  the  law  is  ntlscon- 
Stmed."  In  the  McCarthy  Case,  supra,  the 
court  reached  a  conclusion  as  follows :  "We 
tlilnk  therefore  that  the  defendant,  having  re- 
ceived an  amount  which  would  give  him,  at 
1  per  cent,  the  full  extent  of  his  allowance^ 
fttr  the  year,  Is  entitled  to  It,  thoogb  he 
serves  but  half  the  year.  The  salary  of  $500, 
will,  of  course,  be  allowed  for  the  portion  of 
the  year  the  defendant  remained  In  office." 
In  the  Pearee  Case,  supra,  the  court  said: 
'It  is  very  dear  that  under  tills  statute  all  the 


fees  and  emoluments  (exdusive  of  the  salary, 
which  would  be  governed  by  other  prindplee), 
actually  received  by  any  collector  duriug 
his  continuance  of  office,  would  belong  to  him 
for  his  own  use^  notwithstanding  his  subse- 
quent removal  from  office  within  the  same 
official  year."  In  the  Dickson  Case,  supra,  It 
was  held  that  so  far  as  the  salary  concern- 
ed, it  should  be  apportioned  according  to  the 
time  actually  served.  In  the  Lawrence  Case, 
wspn,  the  Ohio  conrt  by  Bartly,  CX  J.,  said: 
"Where  the  duties  of  a  public  officer,  entitled 
to  an  annual  salary,  continue  through  the  en- 
tire year,  the  salary  accrues  and  becomea 
payable  for  the  space  of  time  only  during 
which  the  duties  ape  re<iulred  to  be  perform- 
ed ;  and  a  repeal  of  the  law  creating  the  of- 
fice before  the  expiration  of  the  year  would 
stop  the  accruing  compensation  at  the  tls^e 
when  the  duties  of  the  office  ceased;  but 
where  the  duties  of  an  offlcor,  entitled  to  an 
annual  stilary,  are  of  ^nch  a  nature  that  all 
bis  duties  for  the  year  may  be  performed  and 
completed  within  less  time  than  the  year,  the 
compensation  for  the  entire  year  would  be 
payable,  in  case  the  duties  required  by  law 
for  the  year  are  performed,  although  the 
office  might  be  abollsbed  before  the  end  of 
the  year,  and,  In  such  cassk  where  there  is 
only  a  partial  performance  before  the  abol- 
ishment of  the  office,  the  compensation  should 
be  apportioned  to  the  duties  performed,  and 
not  to  the  lapse  of  thne."  In  the  case  last 
mentioned,  Lawrence  was  the  reporter  for 
the.  Supreme  C!oart  In  bank,  But  one  term  of 
the  court  for  the  year  was  authorized.  The 
reporter  attended  upon  this  term  and  fully 
performed  all  the  duties  required  of  him  by 
law  for  the  entire  year.  It  was  held  that 
he  was  entitled  to  the  full  annual  ccanpen- 
satlon,  although  his  office  terminated  by  op- 
eration of  law  before-  the  end  of  the  year. 

It  cannot  be  said,  under  the  laws  of  this 
state  that  a  county  asseseor  has  no  duties  to 
perform  prior  to  the  first  Monday  in  March 
of  each  year.  For  example,  he  may  be  re- 
quired to  collect  poll  taxes  at  any  time  dur- 
hog  the  year.  Gomp.  Laws,  I  117&  During 
the  month  of  January  he  is  required  to  in- 
vestigate the  proceeds  of  -mloes  and  assess 
and  collect  the  taxes  due  thereon.  Comp. 
Laws,  I  1149.  Other  provisions  of  the  stat- 
ute doubtless  exist  which  require,  at  may 
require,  the  offldal  services  of  the  county 
assessor  during  every  month  of  the  year.  We 
think  therefore  that  the  salary  of  respmid- 
ent  as  ex  officio  county  assessor  should  ba 
apportioned  upon  the  basis  ot  $100  per  month 
for  the  entire  year,  and  that  he  is  not  en- 
titled to  collect  the  apportionment  for  tba 
first  2M  months  of  the  year  1905. 

The  next  question  presented  is  the  right  at 
respondent  to  retain  certain  tees  claimed  by 
him  as  ex  offldo  collector  of  licenses  fer  Bs- 
mer*lda  county,  amounting  to  the  sum  of 
$3,423.80.  By  the  provlalona  of  aectlan  lis 
of  the  general  rev^ne  act  of  this  stater 
mie  sheriff  In  the  several  counties  of  thlfe 
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State  sball  be  ex  oflScIo  collector  of  licenses, 
as  proviaed  In  this  act,"  etc.  St.  1891,  p.  174, 
c.  99;  Comp.  Jmwb,  g  1187.  Section  138  of 
the*  same  act  provides:  "The  sheriff,  as  ex 
oflBclo  license  collector,  shall  receive,  and  Is 
hereby  authorized  to  retain,  as  compensa- 
tion for  the  collection  of  licenses,  six  per 
cent,  of  the  gross  amount  of  each  business 
license  sold."  Comp.  Laws,  {  1205.  The  of- 
fice of  collector  of  licenses  Is  a  separate  and 
distinct  office,  and  has  been  so  regarded  In 
all  of  the  revenue  acts  ever  passed  by  the 
Legislature  of  this  state.  State  v.  Laughton, 
19  Nev.  202,  8  Pac.  344;  State  v.  La  Grave, 
23  Nev.  120,  43  Pac.  470;  Id.,  23  Nev.  373, 
382,  48  Pac.  674.  The  act  of  1903,  supra, 
fixing  the  salary  of  certain  officers  "named 
In  this  act,"  makes  no  mention  of  the  office 
of  collector  of  licenses,  nor  does  It  use  any 
general  -words  which  would  Include  It,  as  was 
the  case  In  the  statute  regulating  the  salaries 
of  the  officers  of  Eureka  county,  construed 
In  the  case  of  State  v.  Beard,  21  Nev.  218, 
29  Pac.  531,  upon  which  appellants  so  much 
rely.  This  court  concluding  the  opinion  Itf 
the  Beard  Case,  supra,  said:  "Abundant  scope 
Is  left  for  the  operation  of  section  133  of 
the  revenue  law,  when  It  is  held  to  apply 
only  to  the  sheriffs  of  other  counties  who 
are  not  paid  salaries  in  Ilea  of  all  other  com- 
pensation." 

The  contention  of  counsel  for  appellant 
that  the  provisions  of  sections  1  and  8  of 
"An  act  regulating  the  compensations  of 
county  officers  In  the  several  counties  of  this 
Mate,  and  other  matter^  relating  thereto,"  ap- 
proved March  11,  1885  (St.  188S,  p.  85,  c. 
70),  is  applicable  to  the  office  of  sheriff  of 
Esmeralda  county,  and,  so  far  as  It  affects 
the  office  of  collector  of  licenses,  has  not 
been  repealed  by  subsequent  acts.  Is,  we 
think,  without  merit.  -  Section  1  of  said  act 
provides:  "The  following  named  officers  of 
the  several  counties  In  this  state  shall  re- 
ceive the  following  compensations,  which  shall 
be  In  full  for  all  services  and  all  ex  <^clo 
services  required  by  law."  Section  8  pro- 
vides: "The  sheriff  of  Esmeralda  county  shall 
receive  three  thousand  dollars  -per  annum; 
•  •  •  the  assessor  shall  receive  two  thou- 
sand dollars  per  annum,  which  shall  be  in 
full  payment  for  all  services  performed  by 
himself  or  deputies.  •  *  ♦  "  By  Act  March 
19,  1891  (St  1891,  p.  96;  c.  85),  the  sheriff  of 
Esmeralda  county  was  made  ex  officio  as- 
sessor, and  an  annual  salary  in  solldo  fixed  at 
$4,000,  "which  shall  be  compensation  in  full 
for  all  bis  services  as  sheriff  and  ex  officio 
assessor."  We  think  the  act  of  1885,  supra. 
In  80  far  as  it  affects  the  ^lary  of  the  of- 
fice  of  sheriff,  or  of  any  ex  officio  of&cc  at- 
ttiched  thereto.  Is  so  far  in  conflict  with  the 
provisions  of  tiie  said  acts  of  1891  and  1905 
that  snch  provisions  are  repealed. 

It  Is  ordered  that  the  Judgment  be  modified 
t^^  a  reduction  in  the  tnim  of  |S50,  and,  as 
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so  modified,  the  same  be  affirmed,  to  wit.  In 
the  sum  of  |2,953.C5. 

SWEENEY  and  TALBOT,  JJ.,  concur. 


ESMERALDA  COTTNTT  v.  BRADLEY  et  aL 
(No.   1,837.) 

(Supreme  CMurt  of  Nevada.     Nov.   16,  1909.) 

Appeal  from  District  Court,  Esmeralda 
Clounty. 

Action  by  ICsmeraWa  County  against  J.  F. 
Bradley  and  others.  From  a  jndgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Ao^«tnB  Tilden,  Dist.  Atty.,  for  appellant. 
Summeriield  &  Curler,  for  respondents. 

NORCHOSS,  C.  X  This  is  an  action  insti- 
tuted by  Esmeralda  county  against  J.  F.  Brad- 
ley, as  sheriff  of  said  county,  and  his  l>onds- 
men,  to  recover  the  sum  of  $3,423.93,  represent- 
ing the  amount  of  percentages  retained  by  said 
Bradley  as  ex  officio  collector  of  licenses.  The 
cn.sc  involves  the  same  question  of  law  this  da7 
determined  in  the  case  of  Bradley  v.  Esmeralda 
County  (No.  1,8.38)  104  Pac.  1038.  In  the  lower 
court  the  two  cases  were  consolidated  and  heard 
together.  Judgment  In  the  case  was  rendered  in 
favor  of  the  defendants  for  their  costs  of  suit. 

For  the  reasons  stated  in  the  opinion  in 
No.  1,838,  supra,  the  judgment  is  affinned. 

SWEENEY  and  TALBOT,  JJ.,  concur. 


FITCHETT  et  al.   v.   BTONLEY,  Justice   of 
the  Peace.    (No.  1,799.) 

(Supreme  Court  of  Nevada.     Nov.  22,   1909.) 

1.  Landlobd  and  Tenant  (|  291*)— Uitlaw- 
rvL  Detaimeb-tIubisdiction. 

Under  Const,  art.  6,  I  8,  giving  justices' 
courts  jurisdiction  of  actions  for  the  posses- 
slob  of  lands,  where  the  relation  of  landlord  and 
tenant  exists,  and  when  such  possession  has 
been  unlawfully  withheld,  and  Comp.  Laws,  { 
3&'<.'3,  authorizing  actions  in  justices'  courts 
against  a  tenant  unlawfully  holding  over,  etc., 
a  justice's  court  has  jurisdiction  to  render  judg- 
ment for  plaintiff  for  the  restitution  of  real  es- 
tate, for  rent  due,  and  for  damages  for  dep- 
rivation of  the  premises,  where  defendant  m 
his  answer  admits  the  execution  of  the  lease 
and  the  payment  of  rent  under  it,  as  such  ad- 
mission establishes  the  relation  of  landlord  and 
tenant. 

[Rd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  g  1235;  Dec.  Dig.  |  201.»] 

2.  Landlord  and  Tenant  (g  63*)— Title  or 
La  N  DLOBD— Estoppel. 

A  tenant,  sued  in  unlawful  detainer,  who 

admits  the  execution  of  the  lease  and  payment 
of  rent  under  it,  is  estopped  from  attaaing  the 
landlord's  title  by  proving  that  thr  landlord 
fttlaely  represented  that  he  owned  the  land  when 
he  was  without  title,  and  a  defense  relying  on 
such  false  representations  raises  no  issue. 

[Kd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  gg  159,  176;  Dec  Dig.  i 
63.*1 

3.  Landlobd  and  Tenant  (f  63*)— Tnuc  or 
Landlord— Estoppel. 

As  prior  ^ssession  is  prima  facie  evidence 
of  title,  and,  in  the  absence  of  a  better  title» 
is  deemed   equivalent   to   title,  a  tenant   prt- 


•For  other  cai^  see  same  topic  and.sectloa  NUMBSUl  in  Deo.  &  Am.  Olgi.  1M7  Is  data^  *  Koporter  Indazaa 


Digitized  by 


Google 


Ner.) 


rrrcHBTT  t,  hbnlet., 


1061 


vented  from  disputing  the  lan^cqd'B  title,  may 
not  sbow  that  the  landlord  bad  no  title  by  prior 
possession,  or  in  fee. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  iS  159,  1T«,-  Dec  Dig.  S 
63.*] 

4.  Landlobd  AND  Tenant  (|  28*)— Fbaud  ox 

Lessok— Effect. 

Where  a  tenant  in  a  lease  from  a  landlord, 
who  falsely  represented  that  he  owned  the  land 
when  he  was  without  title,  had  all  the  right  he 
oould  have  had  if  the  landlord  had  been  the 
owner  in  fee,  and  the  right  of  the  tenant  to  hold, 
retain,  or  remove  improvements  placed  on  the 
land  was  not  affected  by  the  landlord's  misrep- 
resentations, the  misrepresentations  were  imma- 
terial as  to  the  rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §  82;    Dec.  Dig.  S  28.*] 

6.  Landlord  and  Tenant  (|  28*)— Fraud  of 

Lessor— Effect. 

That  the  tenant  had  erected  impA>venient8 
on  the  premises  under  a  prior  lease  did  not 
give  him  any  right  to  repudiate  the  later  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  i  82;   Dec.  Dig.  {  28.*] 

6.  Justices  of  the  Peace  ($  148*)— Deci- 
BiONS  AppEAiJiBLB— Default  Judgment. 

Where'  a  motion  for  judgment  in  justice's 
eoprt  on  the  pleadings  was  argued  and  sub- 
mitted by  consent,  with  a  motion  to  remove  the 
cause  to  the  district  court,  and  no  request  to 
amend,  or  offer  to  amend,  the  answer,  which 
was  apparently  complete  in  its  allegations,  was 
made,  there  was  in  effect  a  submission  by  con- 
sent on  an  agreed  statement  of  facts,  and  the 
judgment  for  plaintiff  was  appealable  as  against 
the  objection  that  it  was  a  default  judgrment. 
[Ed.  'Note. — For  other  cases,  see  Justices  of 
tbe  Peace,  Gent.  Dig.  i  302;   Dec.  Dig.  f  148.*] 

7.  Justices  or  the  Peace  (|  44*)— Jubibdio- 
tion— Amount  in  Oontbovsbst. 

Under  Const,  art.  6.  S  8,  nroviding  that 
justices'  courts  shall  not  have  jurisdiction  where 
tbe  amount  in  dispute  is'  a  money  demand,  and, 
exclusive  of  interest,  aceeds  $800,  a  judgment 
in  a  justice's  court  tor  $896  treble  damages  for 
a  tenant  wrongfully  withholding  possession  of 
the  premises,  and  for  $100  rent  due,  is  void 
because  beyond  the  jurisdiction  of  the  court. 
[Eyd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  S§  167,  168;  Dec.  Dig.  { 
44.*] 

&  Justices  of  the  Peace  (§  141*)— Appkait— 
Jurisdiction  of  District  Court. 

The  district  court,  on  appeal  from  a  jus- 
tice's judgment,  has  the  same  jurisdiction  as 
existed  in  the  justice's  court,  and  a  judgment 
of  a  justice's  court,  which  is  void  because  for 
a  greater  amount  than  a  justice  has  jurisdic- 
tion to  render,  Is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i  473 ;  Dec.  Dig.  §  141.*] 

9.  Justices  of  the  Peace  (|  194*) — Oebtio- 
RARi— Existence  op  Rkmbdt  bt  Appeal. 

Certiorari  lies  to  annul  a  justice's  court 
jud^ent  void  t>ecause  in  excess  of  the  juris- 
diction of  a  justice's  court,  since  there  is  no 
right  of  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the    Peace,   C«it    Dig.   f   774;     Dec.    Dig.    i 

10.  Appeai.  and  Ebbob  (J  1140*)— Disposi- 
tion of  Cause  on  Appeal— Reiussion. 

The  court,  on  appeal  from  an  order  dis- 
missing a  writ  of  certitfrari  to  annul  a  jus- 
tice's court  judgment,  void  tMcanse  beyond  tbe 
justice's  conrt  jurisdiction,  cannot  on  tbe  offer 
of  respondent  remit  a  part  of  the  judgment  and 


limit  it  to '  a  som  witl^n  the  jurisdiction  of  a 
justice's  court. 

[Ed.  Note. — For  other  oases, '  see  ,\ppenl  and 
Error,  Cent.  Dig.  {J  4462,  4463;  Dec.  Dig.  S 
1140.*) 

On  motion  for  rehearing.    Former  opinion 
reversed,  and  judgment  l)elow  reversed. 
For  former  opinion,  see  102  Pac.  8G5. 

PER  CURIAM.  Being  Inipresised  with  ap- 
pellants' application  for  rehearing,  which  Is 
apparently  urged  with  great  sincerity,  we 
have  considered  the  case  more  carefully,  and 
owing  to  the  Imxwrtanee  of  the  questione 
Involved,  we  will  give  them  a  more  extended 
review. 

In  the  original  complaint  filed  by  Ben  Ha- 
zelton  as  plalntlJt  In  the  Justice's  court  It 
Is  alleged  that  be  and  Mrs.  Annie  Fltcbett,  a 
married  woman,  who  with  her  husband  are 
made  defendants  therein,,  entered  into  a 
lease  whereby  he  leased  to  her  for  a  period 
of  one  year  from  September  15,  1907,  a  de- 
scribed lot  of  ground  situated  in  the  town 
of  Goldfield,  and  that  by  said  lease  she 
agreed  to  pay  as  rent  for  said  premises  the 
sum  of  $175  per  month  on  the  15th  day  of 
each  month.  A  copy  of  the  lease  was  attach- 
ed to  and  made,  a  part  of  that  complaint,  and 
among  others  it  contained  the  following  pro- 
visions: 

"And  It  is  agreed  that  if  any  rent  shall  be 
due  and  unpaid,  or  If  default  shall  be  made 
In  the  performance  of  any  of  the  covenants 
herein  contained  on  the  part  of  the  party  of 
the  second  part,  then  it  shall  be  lawful  for 
the  said  party  of  the  first  part  to  re-enter  the 
said  premises  and  remove  all  persons  there- 
from. And  the  said  i»arty  of  the  second  part 
does  hereby  promise  and  agree  to  pay  to  the 
said  party  of  the  first  part  the  said  monthly 
rent  herein  reserved  in  the  manner  herein 
specified.    •    •    ••• 

"And  at  the  expiration  of  said  term,  or 
any  sooner  determination  of  said  lease,  the 
said  party  of  the  second  part  will  quit  and 
surrender  the  premlfps  hereby  demised  in  as 
good  order  and  condition  as  reasonable  use 
and  wear  thereof  will  permit,  damages  by 
the  elements  excepted.  And  if  the  party  of 
the  second  part  shall  hold  over  the  said  term 
vrith  the  consent,  expressed  or  Implied,  of  the 
party  of  the  first  part,  such  holding  over 
shall  be  construed  to  be  a  tenancy  only 
from  month  to  month  and  said  second  par- 
ty will  pay  the  rent  as  above  stated  for 
such  further  time  as  she  may  hold  the  same. 
•  •  •  It  is  further  agreed  that  any  and 
all  bnildings  at  present  standing  on  said 
premises,  or  to  be  hereafter  erected  thereon, 
shall  be  and  remain  as  a  Hen  for  said  rent 
and  shall  not  be  removed  from  said  premises 
during  the  term  of  this  lease  'without  the 
written  consent  of  the  party  of  the  first  part 
first  had  and  obtained.    *    •    *." 

The  answer  filed  on  her  hebalf  In  the  jns- 
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tiee's  court  admits  the  executton  of  the  lease, 
the  demand  for  $175  claimed  to  be  due  as 
rent,  and  the  failure  to  make  this  payment, 
denies  that  she  entered  as  plaintilTB  tenant; 
and  alleges  that  the  lease  was  changed  on 
or  about  the  15th  day  of  December,  1907,  and 
a  verbal  lease  made,  whereby  it  was  agreed 
between  the  plaintiff  and  defendant  that  the 
rent  should  be  only  $100  per  month.  The 
answer  further  alleged:  "(1)  That  on  or 
about  the  15tb  day  of  June,  1904,  the  defend- 
ants, being  desirous  of  entering  Into  busi- 
ness In  Goldfleld,  secured  a  location  therefor, 
and  made  inquiry  as  to  the  ownership  of  the 
land  described  in  plaintlfTs  complaint,  and 
by  and  through  representations  made  by  the 
plaintiff  and  his  agents  and  attorneys  to  the 
defendants  that  said  plaintiff  was  the  owner 
in  fee  of  said  land  described  In  plaintiCTs 
complaint,  and  relying  upon  said  representa- 
tions so  made  by  the  plaintiff,  the  defendants 
entered  Into  an  agreement  whereby  the  de- 
fendants leased  said  ground  from  the  plain- 
tiff. (2)  That  when  said  ground  was  so  leas- 
ed by  the  defendants  from  the  plaintiff,  the 
same  was  open,  unoccupied  land,  and  no  im- 
provements thereon.  Relying  upon  said  rep- 
resentations of  the  plaintiff  aforesaid,  the 
defendants  erected  on  said  vacant  ground,  as 
heretofore  described,  certain  valuable  im- 
provements to  the  extent  of  $2,000,  and,  rely- 
ing upon  said  representations  so  iiiade  by  the 
plaintiff,  the  defendants  continued  to  pay 
the  plaintiff  rental  therefor  from  time  to 
time,  arid  took  possession  of  said  ground,  re- 
lying wholly  upon  the  representations  that 
the  plaintiff  w.as  the  owner  in  fee  of  said 
land,  and  continued  to  pay  rent  therefor  up 
to  the  time  set  forth  In  plalntUFs  complaint. 
(3)  That  during  the  months  of  January  and 
Kebruary,  1908,  the  defendants  and  each  of 
them  began  an  investlgotlon  of  the  title  of 
the  plaintiff,  and,  after  making  such  investi- 
gations, discovered  that  the  representations 
HO  made  by  the  plaintiff  to  the  defendants, 
and  upon  which  the  defendants  relied,  which 
representations  so  made  by  the  plaintiff  be- 
ing the  basis  of  the  agreement  whereby  the 
defendants  paid  rent  to  the  plaintiff  for  the 
use  and  occupancy  of  said  ground  aforesaid, 
were  false,  and  that  said  plaintiff  did  not 
own  the  fee  to  said  lot,  and  never  had  title 
to  the  same,  although  falsely  representing  to 
tiie  defendants  that  the  plaintiff  was  the 
owner  of  said  ground  aforesaid,  and  that  up- 
on discovering  that  said  plaintiff  was  not  the 
owner  in  fee  of  said  lot  aforesaid,  defendants 
and  each  of  them  refused  to  pay  any  ground 
rental  therefor.    ♦    •    ••• 

Among  other  extended  allegations  of  that 
answer  It  was  alleged  that  the  land  in  ques- 
tion was  a  portion  of  what  is  known  as  the 
"Goldfleld  Placer  Claim,"  located  about  the 
time  of  the  discovery  of  gold  in  Goldfleld; 
that  this  placer  location  was  made  and  re- 
corded without  first  having  discovered  gold 
within  the  boundaries,  of  the  Jpcation ;  that 
the  ground  was  located  for  the  single  purpose 


of  platting  the  surface  into  town  lots  for 
speculation;  that  the  annual  assessment 
work  had  not  been  performed  for  the  years 
1906  and  1907;  that  the  defendants  had  been 
in  the  peaceable,  quiet,  and  uninterrupted 
possession  of  the  land  described  in  the  lease 
since  the  15th  day  of  June,  1901;  that  while 
so  in  possession  of  the  land,  and  on  or  about 
the  11th  day  of  May,  1907.  which  was  a  date 
prior  to  the  lease  admitted  by  the  answer,  an 
amended  application  was  made  by  the  set- 
tlers of  Goldfleld  to  enter  certain  lands  under 
the  federal  town-site  act,  and  that  said 
Goldfleld  Placer  Is  a  part  of  the  land  In- 
cluded In  the  application  so  filed ;  that  after 
certain  orders,  publications,  and  proceedings 
and  proofs  made  to  the  General  Land  Office, 
on  the  13th  day  of  April,  1908,  the  protest 
made  on  behalf  of  the  Goldfleld  Placnr  was 
by  an  order  of  the  Land  Office  dismissed  as 
being  without  any  c\aim  or  right,  and  it  was 
further  alleged  that  neither  the  plaintiff  nor 
his  grantors  had  any  right,  claim,  interest, 
possesaion,  or  right  of  possession,  to  the  land 
leased,  and  whatero'  claim  plaintiff  and  bis 
grantors  asserted  to  this  land  has  been  with- 
out right  in  law  or  fact,  and  has  been  made 
for  the  S(de  purpose  of  extorting  money  from 
the  defendants  by  falsely  representing  tliat 
plaintiff  and  his  grantors  were  the  owners 
in  fee  of  the  land ;  that  the  land  mentioned 
is  now,  and  at  all  times  before  mentioned 
has  been,  the  property  of  the  government  of 
the  United  States,  and  that  the  fee  is  In  the 
United  States  subject  to  the  application  to 
town  site  the  same,  and  that  Sie  title  to  tlie 
land  is  now  in  process  of  transpiission  from 
the  federal  government  to  the  Judge  of  the 
district  court  as  trustee  to  grant  title  to  each 
and  every ,  person  having  Improvements  on 
the  land  within  the  town-site  application; 
that  tlM  defMidanta  are  the  owners  of,  and 
caused  to  be  placed,  all  the  ImprovementB 
upon  the  lot  leased. 

It  is  apparent  that  the  appellant,  while 
holding  a  lease  for  the  premises  by  the  terms 
of  which  she  expressly  agreed  to  surrender 
possession  to  Hazelton  at  the  end  of  the  year 
for  which  the  lease  was  given,  or  soona 
upon  default  being  made  In  the  payment  of 
rent,  is  now  seeking  to  avoid  these  written 
conditions  to  which  she  obligated  herself,  by 
asserting  that  Hazelton  falsely  represented 
that  he  owned  the  land  in  fee,  when  in  fact 
be  did  not  own  It  and  the  title  was  in  the 
government,  by  claiming  that  she  is  entitled 
to  hold  the  land  regardless  of  the  lease  and 
thepayment  of  rent,  because  of  her  Improve- 
tnents  and  possession  of  the  land,  and  under 
an  application  of  the  inhabitants  of  Goldfleld 
for  a  town  site  made  pribr  to  the  lease  In 
controversy,  and  at  a  period  when  she  was 
holding  under  one  Of  the  leases  which  she 
obtained  frcmi  Hazelton,  who  was  a  prior 
claimant  to  the  land,  the  first  of  these  dat- 
ing back  to  1904.  Plaintiff  moved  for  Judg- 
ment on  tbe  pleadings,  and  defendants  moved 
to  have  the  cause  certified  to  tbe  district 
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court  for  trial,  under  tbe  claim  that  a  <gi^ 
tk>n  Involving  the  title  to  real  estate  wfte 
raised  which  the  justice's  court  could  not 
try,  which  motions  were  argued  and  suh- 
mitted  together  upon  the  pleadings,  and  the 
question  of  the  monthly  rental  of  the  prem- 
ises was  excepted  and  continued  until  later. 
Judgment  was  rendered  lu  the  Justice's  court 
in  favor  of  the  plaintiff  for  tbe  restitution 
of  tbe  premises,  for  $100  rent  from  March 
15th  to  the  3d  day  of  AprU,  1808,  and  $132 
damages  for  the  deprivation  and  use  of  the 
premises  from  the  3d  day  of  April,  1008,  and 
that  the  last  aum  be  trebled,  which  with 
the  $100  for  rent  makes  the  judgment  aggre- 
gate $496  besides  costs. 

Did  the  answer  raise  a  question  regarding 
the  title  to  real  estate  which  tfae  Justice 
was  without  Jurisdiction  to  try,  and  which 
necessitated  a  transfer  of  tbe  case  to  the  dis- 
trict court?  We  quite  agree  with  the  con- 
tentions, made  on  behalf  of  tbe  appellants, 
that  If  a  question  involving  the  title  to  real 
estate  was  properly  raised,  the  Justice  was 
without  Jurisdiction  to  try  the  caae,  and  conr 
sequently  tbe  Judgment  woirid  be  void,  and 
there  would  be  no.  api)eal  to  the  district 
court,  and  tbe  ai^ellants  would  be  entitled  to 
have  the  ease  ordered  to  the  district  court 
for  primary  trial.  However,  we  believe  the 
Justice  had  Jurisdiction  to  toy  tlie  case  un- 
der section  8,  art.  S,  of  the  Constitution, 
which  allows  Jurisdiction  In  tbe  Justlce^s 
court  of  "actions  for  the  posseasion  of  lands 
and  tenements  -where  the  relation  of  land- 
lord and  tenant  exlats  and  when  sneta  peose*- 
•ion  has  been  unlawfully  and  fraudulently 
withbeJd,"  and  under  different  sections  of  the 
Compiled  Laws,  including  section  8836,  which 
provides:  "When  any  person  or  pers(HW 
shall  bold  over  any  lands,,  tenemmta^  or 
other  poflsessions,  after  the  terminatioB  of 
the  time  for  which  they  are  demised  or  let 
to  him,  her  or  them,  or  to  the  person  or  per- 
sons under  whom,  he,  she  or  they  hold,  or 
after  any  rent  abail  become  due,  according  to 
the  terms  of  such-  lease  or  agreement,  and 
shall  remain  unpaid  for  the  space  of  three 
days  after  demsnd  for  payment  thereof,  in 
all  such  case,  if  the  lessor,  hts.faeliB,  exeen- 
tors,  admhiistratora,'  assigns,  agent  or  attor- 
ney, shall  make  demand  in  writing  ot.sdab 
tenant  or  tenants,  or  any  person  in  posses- 
sion of  the  premises,  that  he,  she  or  they 
shall  deliver  possesstcm  of  the  premises  held 
as  afoifesaid;  and  if  such  tenant  or  tenants^ 
or  person  or  persous  iu  possession  of  tbe 
premises,  shall  refuse  or  neglect  for  the  q;>ace 
of  three  day  a.  after  such  demand  to  quit  the 
possession  of  such  lands  or  tenements,  or  to 
pay  the  rent  due  and  unpaid  as  aforesaid, 
npmi  complaint  therefor  to  any  justice  of  the 
peace  of  the  proper  county,  the  Justice  shall 
p.pmieed  to  bear,  try,  and  determine  the  same 
In  the  manner  in  this  act  provided." 

The  admission  in  tbe  answer  that  Mr& 
Fitctactt  executed  tbe  lease  and  paid  rent 
uofiier  it  establishes. the  ndation  of  landlord 


and  ta^aqt. ,  Under  this  admissiAh  tbfi  case% 
soime  of  whlfb  are  cited  in  the  brief,,  are 
very  numerous  holding  that  the-  tenant  Is 
estopped  from  denying  tbe  landlord's  titles 
There  are  some  exceptions  to  this  rule,  but 
we  are  not  aware  of  any  which  would  allow 
her  to  set  up  as  a  defense  the  facts  which 
slie  alleges  in- her  answer.  If  these  facts  ars 
no  defense  iu  law,  and  are  such  that  she 
Is  prevented  from  setting  them  up  by  way 
of  attack  upon  tbe  title  of  the  landlord 
which  she  recognised  by  execution  of  Out 
lease,  their  a8aertio4  would  be  of  no  avail 
iu  an  effort  to  have  the. case  removed  to  the 
djbstrict  court  for  trial,  for  if  they  could  not 
be  asserted  against  tbe  landlord,  they  cannot 
be  considered  as  raising  an  issue  for  trial, 
oiT  as  of  any  force  before  either  the  justice's 
court  or  district  court. 

Referring  more  specifically  to  tbe  al^ees* 
tlQus  that  the  lessor  falsely  represented  that 
he  owned  the  land  In  qaestion,  when  he  was 
without  title,  and  that  all  the  improvements 
.were  placed  on  the  .premises  by  the  aiyielr 
lants,  these  may  not  only  be  classed  as. an 
attempt  to  question  tbe  lessor's  title,  vftblcb 
the  lessee  is  prevented  from  doing,  h^t,p^ly 
.be  considered  as  immaterial  and  ..not  affect- 
ing tbe  lease,  nor  in  any  way  damaging-^l^ 
appellant  under  tbe  terms,  of  the  lease.  Prior 
possession  is  prima  facie  evidence  of  title, 
and,  In  tbe  absence  of  a  better  one,  inust 
be  deoned  equivalent  to  title,  (Rogers  v. 
Cooney,  7  Nev.  217 1  Virginia  &..T.  B.,C<j}  v. 
Lynch,  13  Nev.  93),  and  hence  tbe  ruje  that 
the  tenant  la  prevented  from  disputing  the 
landlord's  title  prevents  tbe  tenan.^  from 
claiming  tba^  tbe  lessor  had  no  title  by  priqr 
possession  qr  in  fee.  As  is  said  in  Ooode  v. 
Oaines.  14SS  U.  S.  152,  12  Sup.  Ct.  811  ^  L, 
Ed.  654):  "The  estoppel  which  prevents  a  ten- 
ant who  has  acquired  possession  as  socb 
from  claiming  title  aidversely  to  bis  land- 
lord does  not  depend  on  tbe  validity  of  his 
landlord's  title."  L^rge  interests  In  .the 
western  states  carrying  farms,  mills,  and 
town  property  are  often  held  merely  by. pos- 
session.- 

So  tar  as  it  appears,  tbe  appellant  Is  se- 
cure In  all  tb^t  is  purported  to  be  granted 
her  by  tbe  terms  of  the  lease,  and  Is  not 
disturbed  in  her  possession  of  the  premises 
except  by  a  notice  and  demand,  resulting 
from  her  failure  to  pay  rent  according  to  the 
terms  of  the  lease.  It  would  seem  that,  if 
tb«  lessor  is  not  tbe  owner  In  fee  of  tbe 
premises,  she  still  had  all  the  right  and  bene- 
fit that  she  would  or  could  have  had  if  he 
had  been  the  owner  in  fee.  .  If  he  represent- 
ed that  be  was  such  owner  as  alleged  in  the 
answer,  such  representation  would  seem  to 
be  as  immaterial  to  the  rights  of  the  parties 
as  if  be  had  represented  that  he  was  tbe 
owner  of  a  million  dollars  -or  tbe  earth,  so 
long  as  she  was  undisturbed,  and. had  tbe 
full  use  of  the  premises,  upon  the  payment 
of  rent  as  she  agreed.  In  McCoy  v.  Bate- 
man,  8  Nev.  129,  the  comt  said:    "App^l- 
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lantB  had  enjoyed  their  term  and  received 
all  that  they  had  bargained  fof.  It  was  not 
for  them  to  be  picking  flaws  In  respondent's 
title.  •  •  • "  Nor  does  Ife  appear  that  she 
has  not  the  same  right  of  holding,  retaining, 
or  removing  any  Improvements  on  the  land 
that  she  would  have  If  he  were  the  owner  In 
fee,  or  that  she  has  not  enjoyed  every  advan- 
tage which  would  have  belonged  to  her  If  he 
had  heon  such  owner,  as  she  claims  he  rep- 
resented. If  all  the  rights  which  she  might 
acquire  under  the  town-site  laws  by  reason 
of  her  possession  and  Improven^ents  did  not 
inure  to  the  benefit  of  the  lessor  from  whom 
she  took  the  lease,  as  held  by  so  many  de- 
cisions, It  would  seem  that  under  Its  terms 
she  would  be  estopped  from  asserting  any 
adverse  title,  and  would  be  obligated  to  sur- 
render the  premises  upon  the  termination  of 
the  lease  or  the  failure  to  pay  rent,  as  she 
had  agreed.  If  the  lessor  falsely  represent- 
«H1,  as  claimed,  that  be  was  the  owner  of  the 
premises,  when  he  was  without  title,  and 
by  reason  of  such  misrepresentation  and  fail- 
ure of  title  some  damage  had  resulted  to  the 
appellant,  she  might  be  entitled  to  some  relief 
— for  Instance,  if  some  one  else  had  owned 
the  premises,  and  had  ousted  the  appellant. 
It  would  be  an  Injury  and  a  wrong  thereafter 
to  require  her  to  pay  rent  to  the  lessor,  and 
the  same  would  be  true  if  she  had  acquired 
his  right  or  claim  to  the  land.  As  said  by 
this  court  In  Hoopes  t.  Meyer,  1  Nev.  444: 
"The  text-books  lay  down  the  general  prop- 
osition that  a  tenant  can  only  plead  an  evic- 
tl6n  by  paramount  title  as  an  excuse  fbr 
nonpayment  of  rent.  The  words  'paramount 
title'  are  used  in  such  cases  In  a  general  and 
not  technical  sense,  to  distinguish  an  evic" 
tlon  by  one  haying  lawful  authority  to  hold 
as  against  the  tenant  from  an  eviction  by  a 
mere  trespasser.  If  a  tenant  1*  evicted  by 
a  trespasser,  the  law  affords  him  the  means 
of  being  reinstated.  It  is  his  duty  to  resort 
to  that  remedy.  He  cannot  refuse  to  pay 
his  rent  because  of  a  wrong  done  to  him  or 
his  possession  by  a  stranger.  But  if  he  Is 
evicted  by  one  who  has  the  right  Of  posses- 
sion, one  against  whom  the  defendant  could 
not  maintain  an  action  to  recover  back  the 
possession,  then  he  is  excused  from  paying 
his  rent." 

This  case  Is  distinguishable  from  the  one 
of  Phenlx  v.  Bljell*,  30  Nev.  259,  95  Pac. 
3~>\.  There,  although  part  of  the  contract 
purported  to  be  a  lease,  It  was  in  effect  an 
agreement  of  sale,  and  the  purchaser  who 
had  placed  valuable  Improvements  might  be 
greatly  injured  by  the  failure  to  receive  ti- 
tle, which,  it  was  alleged,  had  been  represent- 
ed to  exist  in  the  party  who  had  agreed  to 
convey,  when,  by  reason  of  the  failure  to 
receive  the  title  as  represented,  he  might 
lose  both  his  Improvements  and  the  title. 
Here  the  appellant  would  have  fully  as  much 
■right  to  retain  or  remove  tlie  Improvements 
If  the  lessor  Is  without  title,  ns  she  asserts, 
aa  she  would  hav«  if  hW  owned  the  premises 


in  fee,  as  she  claims  he  falsely  represented. 
If  she  were  not  estopped  by  the  lease  to 
deny  his  title,  proof  on  her  part  that  he  was 
not  possessed  of  any  wonld  still  be  immate- 
rial ;  for  it  would  not  tend  to  show  any  dam- 
age, while  it  stands  admitted  that  she  has 
received  all  benefits  contemplated  by  the 
lease,  which  she  could  have  obtained  if  he 
had  possessed  that  title. 

Although  It  is  alleged  that  no  buildings  or 
Improvements  were  put  on  the  lot  by  the  les- 
sor. It  appears  from  the  allegations  and  ad- 
missions In  the  answer  in  the  justice's  court 
that  the  appellant,  under  different  leases  ex- 
ecuted by  her,  paid  rent  to  the  lessor  from 
June  15,  1904,  to  March,  1907,  nearly  four 
years,  and  that  the  buildings  and  improve- 
ments had  been  placed  on  the  ground  by  ap- 
pellant while  so  leasing,  and  It  Is  not  denied 
that  during  this  time,  and  prior  thereto,  the 
lessor  held  a  deed  to  the  ground,  and  was 
prior  claimant  under  color  of  title,  and  be- 
lieved that  he  was  the  owner  of  the  lot  by 
conveyance  from  the  locators  of  tite  placer 
clahn  or  tovm  site,  or  that  the  api)ellant  was 
not  aware  or  was  not  at  least  chargeable 
with  notice  during  that  time,  as  well  as 
thousands  of  other  inhabitants  of  Goldfield, 
that  the  lend  had  not  been  surveyed  or  pat- 
ented by  the  government.  As  appellant  \» 
trying  to  avoid  the  last  lease  only,  the  pla- 
cing of  the  Improvements  on  the  lot  by  her 
under  an  earlier  lease  wonld  seem  to  have 
the  same  legal  effect  as  if  they  had  been 
placed  on  the  ground  by  some  former  tenant 
of  the  lessor,  which  would  be  In  support  of 
his  possession  and  claim.  The  fact  that  she 
has  erected  the  buildings  or  made  all  the 
Improvements  on  the  premises  since  she  al- 
tered Into  the  lease,  or  Into  the  prior  lease 
wltbtbe  lessor,  .would  not  give  her  any  right 
to  rtpudlate  the  lease ;  for,  if  claiming  nnder 
these  Inqirovements,  she  obtained  a  patent  to 
the  lot,  she  mlgbt  be  compelled  to  convey  the 
title  to  the  lessor,  under  the  decisions  of 
<the  Supreme  Court  of  the  United  States  tn 
the  Hot  Springs'-  Cases  and  others. 

In  Rector  v.  Gibbon.  Ill  U.  S.  2T6,  4  Sup. 
Ot.  805,  28  L.  Ed.  430,  the  court  said :  "I/ea- 
sees  ander  a  claloMnt  or  occupant,  bedding 
the  property  for  him,  and  bound  by  their 
stipulation  to  surrender  it  on  the  termina- 
tion ot  their  lease,  stand  in  no  position  to 
claim  an  adverse  and  paramount  right  of 
purchase.  Their  possession  la.  In  law,  his 
possession.  The  contract  of  lease  implies, 
not  only  a  recognition  of  his  title,  but  a 
promise  to  surrender  the  possession  to  him 
on  the  termination  of  the  lease.  They,  there- 
fore, whilst  retaining  possession  are  estopped 
to  deny  his  rights.  Blight  v.  Rochester,  7 
Wheat.  535,  5  I^  Ed.  516.  This  rule  extends 
to  every  person  who  enters  under  lessees 
with  knowledge  of  the  terms  ot  the  lease- 
whether  by  operation  of  law,  or  by  purchase 
or  assignment  The  lessees  In  this  case  and 
those  deriving  their  Interest  under  them 
could  tiierefore  claim  nothing  against  tlio 
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plaintiff  by  virtue  either  of  their  possaesloa, 
for  it  was  in  law  bis  x>Qssee8ion,  or  of  their 
Improvements,  for  they  were  in  law  bis  im- 
provements, and  entitled  blm  to  all  the  bene- 
fits they  conferred,  whether  by  "pre-emption 
or  otlierwlse.  Whatever  the  lessees  and  those 
under  them  did  by  way  of  improvements  on 
the  leased  premises  inured  to  his  benefit  as 
absolutely  and  effectually  as  though  done  by 
himself."  This  case  was  followed  in  Goode 
V.  Gaines,  supra.  In  Ellis  v.  Fitzpatrlcli,  118 
Fed.  431,  55  C.  C.  A.  261,  the  court  said :  "It 
was  alleged  by  tbe  defendant,  as  the  princi- 
pal ground  of  demurrer,  that  the  complaint 
was  defective,  in  that  it  nowhere  alleged  that 
the  plaintiff,  at  the^time  of  or  prior  to  the 
institution  of  the  suit, .  had  made  any  Im- 
provements on  tbe  demised  premises  that 
were  of  a  permanent  or  substantial  charac- 
ter. It  is  claimed  that  the  complaint  stated 
no  cause  of  action,  because  It  failed  to  con- 
tain such  an  allegation.  With  reference  to 
this  contention  on  the  part  of  the  defendant 
tbe  Court  of  Appeals  In  the  Indian  Territory 
said,  in  substance — and  we  think  that  the 
proposition  so  enunciated  is  sound — that  a 
tenant  cannot  In  the  Indian  Territory,  any 
more  than  elsewhere,  deny  the 'title  of  his 
landlord,  under  whom  he  has  entered  Into 
possession  of  premises,  and  to  whom  he  has 
paid  rent,  because  there  were  no  valuable  im- 
provements on  the  leased  premises  when  he 
entered.  We  are  aware  of  no  rule  of  law 
which  permits  a  tenant  to  deny  the  title  of 
his  landlord  for  that  reason." 

It  is  claimed  that  the  conrt  improperly 
granted  the  motion  for  judgment  cm  the 
pleadings;  but,  as  this  was  argued  and  sub- 
mitted apparently  by  consent  with  tbe  mo- 
tion to  remove^  the  case  to  the  district  court, 
and  as  the  answer  appears  to  be  very  com- 
plete in  its  allegations,  and  no  request  to 
amend  or  offer  to  allege,  anything  further 
was  made^  It  would  seem  that  this  was 
equivalent  to  snbmiaaion  by  consent  bpan  an 
agreed  statement  of  facts,  and  it  does  not 
appear  that  for  this  reason  there  was  enor, 
or  that  the  Judgment  in  effect  is  one  by  de- 
fault from  which  no  appeal  could  be  taken. 

The  Judgment  for  $386  treble  damages,  ta 
addition  to  $100  rent,  was  beyond  the  Juris- 
diction of  tbe  Justice's  court,  because  section 
8,  art.  6,  of  the  Constitution  provides  that 
Justices'  courts  shall  not  have  Jurisdiction 
of  cases  in  which  the  amount  in  dispute  is  a 
money  demand,  and  tike  amount,  exdnslve 
of  interest,  exceeds  $300.  The  circumstances 
were  different  in  the  case  of  O'Callaghan  t. 
Bootbi,  6  CaL  63,  upon  wUcb  reliance  is 
placed.  Nor  would  we  feel  inclined  to  adhere 
to  the  conclusions  reached  by  tbe  court  in 
that  decision  if  the  facts  were  applicable  to 
the  present  case.  There  the  action  was  com- 
menced in  tbe  justice's  court  and  appealed 
to  the  county  court,  where  a  Judgment  was 
rendered  for  treble  damages  in  the  sum  of 
112,1.50.  Under  tbe  rule  in  this  state  that 
tlte  district  court  has  the  same  Jurisdiction 


on  appeal  as  existed  In  the  Justice's  court,  in 
the  absence  of  any  authorized  exception,  we 
think  that  a  Judgment  for  an  amount  so 
large  rendered  In  the  Justice's  court  or  on 
appeal,  could  not  be  sustained. 

In  tbe  case  of  Small  v.  Gwinn,  6  Cal.  449, 
the  court  said:  "In  Zander  v.  Coe, 6 Cal.  230, 
we  decided  that  tbe  Legislature  could  not 
confer  on  Justices  of  the  peace  any  Jurisdic- 
tion where  tbe  amount  in  controversy  ex- 
ceeds $200.  There  can  be  no  exception  to 
this  rule.  •  •  *  "  In  9  Encyc.  PI.  &  Pr.  71, 
it  is  said:  "Tbe  Judgment  for  damages  or 
rent  which  may  be  given  by  a  Justice  of 
the  peace,  or  on  a  trial  de  novo  on  appeal 
therefrom,  must  be  limited  to  the  constitu- 
tional amount  over  which  tbe  Justice  ba» 
Jurisdiction."  In  Ballerino  v.  Bigelow,  90 
Cal.  500,  27  Paa  372,  the  Jurisdiction  of  the 
justice  of  the  peace  being  limited  to  cases 
t>etween  landlord  and  tenant  where  the  rental 
value  of  the  property  did  not  exceed  $25  per 
month.  It  was  lield  that  when  the  evidence 
showed  ttiat  the  monthly  rental  value  was 
In  excess  of  that  amount,  the  Judgment  ren- 
dered by  the  Justice  was  coram  non  Judice 
and  void.  In  Hoban  t.  Ryan,  180  Cal.  98, 
62  Pac.  296,  the  court  said:  "Tbe  question 
of  Jurisdiction  must  therefore  depend  upon 
the  construction  of  the  language  used  in  the 
constltjutioi^l  provision  cited,  which  is  'that 
said  Justices  shall  have  Jurlijdictlon  in  cases 
of  forcible  entry  and  detainer,  where  the 
rental  value  does  not  exceed  twenty-five  dol- 
lars per  month  ati4  tohcre  the  whole  amount 
of  damages  claimed  doe»  not  exceed  two  hun- 
dred dollars.'  Or,  rather,  the  question  de- 
pends upon  the  construction  of  the  clause 
italicized,  and  especially  on  the  definition  of 
the  word  'damages.'  If  this  term  be  con- 
strued as  Including  the  whole  amount  sued 
for — that  is  to  say,  not  merely  the  alleged 
value  of  the  us^  and  occupation,  bat  the 
amount  to  be  adjudged,  then  tbe  case  was 
beyond  the  Jurisdiction  of  the  Justice's  court. 
But  th»  meaning  of  the  term  is  well  settled. 
'Damages  [are]  the  indemnity  recoverable 
by  a  person  who  has  sustained  an  injury. 
*  •  *  The  sum  claimed  as  such  Indemnity 
by  a  .plaintiff  in  his  declaration' ;  and  the 
terpa  includes  not  only  'compensatory,'  but 
alpo  'exemplary'  or  'punitive'  or  'vindictive' 
and  'double  or  treble  damages.'  Bouvier's 
Law ,  Dictionary,  word  'Damages.'  •  •  • 
There  can  be  no  doubt,  therefore,  that  the 
term  'dayioges'  includes  the  whole  amount  to 
be  adjudged,  and  thai:  it  is  so  used  here  is 
Indicated  by  the  peculiar  form  of  expression, 
viz.,  'the  whole  amount  of  damage^  claimed/ 
which  would  lack  force  if  compensatory  dam- 
ages only  were  intended.  It  may  be  added 
that  the  technical,  is  quite  in  accord  with 
the  popular,  meaning  of  the  term.  H&ice, 
naturally  enough,  the  prayer  of  the  complaint 
Is  for  treble  the  amount,  'as  damages  for  the 
unlawful  detention.'  Nor  is  it  reasonable  t» 
assign  to  the  convention  the  intent  to  give 
to  Justices'  courts  in  this  i)articular  case  Ju- 
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rlsdietlon' to  an'auiount  double  the  amount 
oif  $300,  t)y  which  their  ordinary  JartodlbttOB 
Is  determined."  In  GMdens  v.  Boiling,  »2 
Ala.  590,  9  Sonth.  275-,  the  court  said:  "In 
an  action  for  unlawful  detainer  the  recoTfery 
of  rent  Is  a  mere  incident  to  the  recorery  of 
IHMsessloii  of  the  latad.  If  the  amount  of 
rent  exceeds  the  amount  of  Jurisdiction  of 
the  Justice's  court,  unless  the  plaintiff  Is 
willing  and  does  release  all  in  excess  of  the 
Justice's  Jurisdiction,  the  rent  can  only  be  re- 
covered' in  a  separate  action,  in  a  court  hav- 
ing Jurisdiction  of  the  amount" 

In  his  brief  in  this  court  respondeht  has 
offered  to  remit  part  of  the  Judgment  for 
the  rfent.  If  wfe  took  the  view  that  it  was 
excessive.  It  is  not  unusual  to  6ttect  the 
modlBeatlon  or  reduction  of  Judgments  by  us 
on  appeal,  but  this  case  is  before  us  only  on 
appeal  from  an  order  dismissing  a  writ  of 
cwrtiorari  or  review.  We  can  act  MJly  on 
the  theory  that  the  Judgment  in  the  case  is 
lb  exceis  of  that  which  the  Justice  has  the 
power  to  render,  and  is  void  because  beyond 
his  Jurisdiction.  It  is  different  than  if  the 
respondent  had  offered  to  remit  the  excess 
in  the  Justice's  court,  and  not  to  take  Judg- 
ment there  In  an  amount  exceeding  $300.  It 
was  held  In  Roy  v.  Whltftord,  9  Nev.  371; 
that  a  Judgment  rendered  by  a  Justice  of 
th4  peace,  In  a  case  In  which  he  had  ac- 
finired  no  Jurisdiction,  was  void,  and  that 
It  would  be  annulled  on  certiorari.  In  Wil- 
son T.  Morse,  25  Nev.  376.  60  Pac.  832,  it 
was  said:  "By  the  statute  of  this  state  up- 
on the  snbject  of  certiorari.  We  are  restricted 
to  the  consideration  of  the  fiuestlon  of  the 
Jurisdiction  of  the  court  only."  Pratt  T. 
Stone,  ,25  Nev.  373^  60  Pac.  514.' 
"The  ieonttentton  of  respondent  that  certio- 
rari wni  not  lie  to  annul  the  Judgment  be- 
ettuse -the  defendant  In 'the  Justice's  court 
hiift  ifh*  right  of  appeal,  we  ate  convinced, 
from  a  more  extended  examination.  Is  "trtth- 
oiit  faierlt,  and  that  this  case  Is  distinguish- 
able fn  principle  from  the  case  of  Chapman 
V.  .Tnstlce's  C!ourt,  29  N«v.  IfA,  86  Pac.  B52, 
1)9  Pac.  1077,  upon  authority  of  \*'hlch  We 
hercfoASre  ordered  this  appeal  dismissed.'  In 
the  Chapman  Case,  supra,  the  Justice  'of  the 
I>eace  had  Jurisdiction  of  the  person  arid  of 
tlie  offense  with  which  he  wns  charged.  'His 
want  of- Jurisdiction  was  based  solely  n'poa 
the  alleged  unconstituttonfllity  of  the  act,  un- 
def  the  provisions  of  which  the  prosecution 
was  being  instituted.  We  held  In  that  case 
that'  the.  Justice  had  the  right  to  pass  upon 
the  constitutional  question. '  Acts  of  the  Leg- 
islature are  presumed  to  be  constitutional 
until  declared  void  by  a  court  of  Competent 
authority.  State  v.  Commissioners,  21  Nev. 
238,  2)9  Pac.  974;  Evans  v.  Job,  8  Nev.  322. 
TTpon  'its  face  the  Judgment  In  the  Chapman 
Case'  was  regular  and  within  the  Jurisdiction 
of 'the  court    An  appear  from  this  Judgment 


woaTflhave  given  the  defendant  a  trial  de 
novo,  and  an  opportunity  to  have  had  the 
constitutioiiallty  of  the  act  determined  as 
well.  In  other  words,  his  remedy  by  ap- 
peal was  full  and  complete,  and  hence  cer- 
tiorari would  not  lie. 

The  prayer  for  Judgment  In  the  complaint 
of  respondent  herein  In  the  Justice's  court 
was  In  the  following  language:  "Wherefore 
plaintiff  prays  Judgment  against  defendants 
for  the  restitution  of  said  premises  and  for 
damages,  to  wit,  the  reasonable  value  of  the 
use  and  occupation  of  said  premises  from 
March  15,  1908,  to  the  date  of  Judgment  here- 
in, and  that  said  damages  be  trebled,  and 
for  costs  of  suit"  Aa  before  stated,  the 
value  of  the  use  and  occupation  of  the  prem- 
ises was  alleged  to  be  $175  per  month.  The 
motion  for  Judgment  on  the  pleadings  was 
Interposed  April  25,  1008,  and  Judgment  ren- 
dered the  28th  following.  The  demand  and 
motion  for  Judgment  read  in  view  of  the  sit- 
UB'tlon  on  both  these  dates,  was  for  an 
amount  in  excess  of  the  Jurisdiction  of  the 
Justice's  court  There  was  no  offer  to  relin- 
quish any  portion  of  the  Judgment  prayed 
for  before  presenting  the  motion  for  Judg- 
ment on  the  pleadings. 

It  may  be  seriously  questioned  whether, 
in  the  absence  of  a  supplemental  complaint 
a  plaintiff  is  entitled,  In  any  event  to  re- 
cover rent  accruing  after  the  institution  of 
the  suit  But  in  this  case  both  counsel  for 
the  plaintiff  and  the  Justice  proceeded  upon 
the  theory  that  tlie  pleadings  warranted  a 
Judgnwnt  for  treble  the  amount  of  r«>t  ac- 
cruing between  the  15th  day  of  March  and 
tbe  23th  or  2Stta  day  of  AprU  foUowii«.  As 
Um  Justice  <tf  -Hie  peace  waa^'  at  the  time, 
witJMBt  Jurlsdlcliott  to  enter  judgment  In 
ezceea  o£  $300,  the  Judgment  entered  in  the 
acdoM  was-  void  .upon  Its  face,  and  w«s  for 
an  amount  wltUn  -the  original  jurisdiction 
of  the. district  oouit  only.  'The  following  de- 
MaioBs  of  this  court,  we  think,  Bnn>4rt  the 
GODdnalon  that  an  appeal  from  a  Judgment 
oi*'a'.^stlce  of  the  peace  In  a  case  In  which 
it  Is  without  Jurisdlettoa  will  not  confer  Ju- 
rfsActton  on  the  district  court,  in  which  the 
appellate  JurlBdiction  Is  the  same  aa  the 
ortglual  Jurisdiction  in  the  Justice's  court 
knA  that,  in  the  absence  of  the  right  of  ap- 
peal, the  void  and  exoesetve  Judgment  will 
be  an^ufUed  an  certiorari.  Peacock  v.  Leon- 
ard, 8  Nev.  84?  Roy  v.  Whitford,  9  Nev. 
870;  Martlh  v.  District  Ootirt,  13  Nev.  85; 
Wiggins  V.  Henderson,  22  Nev.  103,  36  Par. 
469;  Porsyth  v.  Chambers,  SO  Nev.  337,  06 
Pac  930. 

■  The  order  of  the  district  court  dismissing 
the  writ  will  be  vacated,  and  the  district 
court  Is  Instructed  to  enter  an  order  direct- 
ing the  anniilmeht  Of  Uie  judgment  of  the 
Justice's  court' 
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(78  Kan.  610)    .        •  .         .  , 

ST.  LOUIS  ft  S.  F.  R.  CX>.  r.  SXONB. 

(SnpNmeOonrt  of'KansM.    OcCZ,  1906.) 

Oauoku  (I  76*)-^Coi«VEB6n»i  — AenoR  trt 

OON8IONOB. 

Wbere  om  who  bad  agreed  to  fuiniah  tbird 
persons  coal  on  boaM  cars,  payment  on  receipt 
at  destinatioo,  contracted  with  the  carrier  to 
tiansport  the  coal,  and  the  carrier  converted  the 
same  to  ita  own  use,  be  could  sua  the  carrier 
therefor,  though  It  be  conceded  that  be  bad  no 
property  in  the  coal. 

fEJd.  Note.— For  other  cases,  see  Carriei% 
Cent.  Dig.  U  2(^-266 ;  Dec.  DlC  I  7«.*] 

On  petfUon  for  rfebearing.    Denied. 
For  former  opinion,  see  78  Kan.  SOB,  97 
Pat  471. 

BENSON,  3.  In  an  «n>licatlon  for  a  r»- 
heariag  it  lis  urged  that  tbe  onffldency  of  4be 
petttlon,  challenged  by  an  otvjeotlon  to  tmii- 
dence,  waa  not  directly  decided  by  tbla  court 
Thai  contf  Bilon  that  the  petltlos  stated  a  good 
canae  «f  action  la  fairly  detadUe  from  tba 
language  used  "In  the  opinion,  and  la  es- 
praady  stated  In  the  ByUab<i&  Tbla  coacliF 
wloH  la  anpported  by  the  reaaona  stated,  and 
la  warranted  by  tho  opinion  In  Daaghacty  ▼. 
Fowlnr.  44  Kan:  628,  2B  Pae  40,  10  Ii.  B.  A. 
814.  It  has'alBO  been  held  by  many  conrta 
In  this  eoontry  ttiat  the  ooasignor,  with 
whom  the  contract  of  shipment  is  made,  may 
maintain  an  action  in  snch  a  ease  for  Injnry 
to  tha  goods,  atthon^  he  baa  bo  property 
therein.  Blanchard  and  Others  t.  Page  and 
Others,  74  Mass.  281 ;  ISpence  ▼.  Norfolk,  ete^ 
R.  Oo.,  02  Va.  102,  22  B.  B.  810,  20  Ii.  R.  A. 
07a  Bee,  also,  1  Hatch.  Carr.  (8d  Bd;)  I  197, 
and  8  nvtcH.  Carr.  (8d.  Bd.)  H  1807-181S, 
wkare  the  authorities  are  ceFviawsd.  In  toI- 
mne  8  of  the  third'  ediOon  of  Hntdilnson  on 
lOarritts,  at  section  1820,  the  condoaion  Is 
stated  that,  "whether  he  retains  any  proper- 
ty In  the  goods  or  not;  If  the  contract  fbr  the 
transportatiaa  by  the  oarrlcr  is  directly  wUk 
blai  [the  donstgnoil,  he  may  maintain  the  ac- 
tion opoD  anch  contract  In  hla  own  name  tor 
tiie  failure  saldy  to  carry  and  deilrer  to  the 
oonstgnea"  A  good  canae  of  acttan;  In  taim 
M  the  plalntUt  was  ideadsd. 

The  mMlon  (sir  a  esbearlnt  is  danlsd. 
I  ^^^^^ 

w  Kaa.  nn 

GARTEN  et  al.  t.  TROBRTDGH 
(Snprepie  Court  of  Eanaaa.    Oct  9,  1900.'  Re- 
hearing Denied  Nor.  11,  1909.) 

1.  Pleadino  .  (I  193*)  — Dqcubbeb— IiTsuzri- 
ciENT  Facts. 

Where  any  fact,  or  fkcts,  essential  to  be 
estrftliahed  by  evidence  to  anataia  aa  actioa  are 
antiiely  omKted  from  the  petition,  a  general 
damarrer  to  such  petition  should  be  sustained, 
and  the  overruling  of  such  demurrer  is  error. 

[Bd.  Note.— For  other  eases,  see  Pleading, 
Cent.  Dig.  I  483 ;   Dea  Dig.  i  198.*] 

2.  Afpeax,  and  Bbbor  (|  1040*)— HABiOiBss 
.  Bbso»-Ruui(o  or  Dsxttbebb. 

W)wn,  after  the  overmling  of  such  demur- 
rer, the' defendant  answers,  although  his  answer 


in  BO.  way  cui«a  Qy«  defect  In  tba  petition,  and 
upott  the.  trial  both  parties  treat  the  omitted 
fncts  as  in  issue,  and  introduce  evidence  pro  and 
cod  thereon,  and  the  issua  is  determined  by  tbe- 
judgment  of  ttie  trial  court,  tbe,  wror  wilt  wt 
be  regarded  here  aa  prejudicial,  nor  will,  the 
judgment  be  reversed  by  reason  thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  Ii  4089-4106;  Dec.  Dig.  I 
1040.*] 

8.  Tansn  (»  72*)— RE8ui,nKQ  TBuare— Pat- 

.   UXJUV   or  CONSXDERATIOR. 

The  finding  and  Judgment  awarding  to  tbe 
plaintiff  the  land  in  controversy,  and  decreeing 
in  effect  that  the  defendanta  Inherited  from 
their  deceased  father  only  the  bare  legal  title 
thereto,  which  he  held  as  a  resulting  trust  for 
the  plaintiff,  to  whom  passed  the  equitable 
title,  is  aupported  by  tbe  evidence,  and  is  in 
accord  with  the  statute  of  tmsts  and  powers. 
Geo.  St.  1901,  SS  7876-7893. 

[ISd,  Note.— For  other  cases,  see  Tmsts,  Dec. 
Dig.  i  72.*J 

(Syllabus  hy  tbe  Court)  ' 

4.  TBtrSTB  (I  54*)— Evidence— ADMisaiBn.iTT. 

The  bringing  of  an  action  to  establish  a 
traat  is  a  ratification  of  the  action  of  a  tliiid 
parson -ip  having  the  land  oonTeyed  te  defend- 
ants' intestate  In  trust  for  plaintiff,  and  a  suf- 
ficient assertion  of  the  trusteeship  of  intestate 
for  plaintiff. 

[Bd,  Note.— For  other  cases,  see  Ofmsts,  Dea 
Dig.,|64.*J  ^^ 

5.  Daroa  a  18i*)— Aoowaksi— PnanMirT 
noRs. 

It  is  presumed,  where  a  conveyance  Is  made 
to  a  person  without  bis  knowledge,  and  which  is 
to  h»  benefit,  Uiat  he  accepts  it,  nnleaa  npoa 
twing  notified  thereof  he  promptly  nyudiatea  it 
_[Eid.  Not*.— Fbr  other  caaea,  see  Deeds,  Qent 
Dig.  J  579 ;  Dec  Dig.  I  194.*] 

6w  Pbircipal  ard  Aqbrt  (t  175*)— Apia  oir 

AOEWT— Ratificatior. 

Where  one  assumes  to  act  for  ahotlker.  Who 
is  thereafter  notified  ef  the  traaaactlen  and 
latifies  it,  such  ratification  generally  relates 
back  to  the  time  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  i  667;  Dec.  Dig.  1 175.*1 

7.  WiTRESSES   (i   159*)— OOllPETERCT— a?BAR4« 
AenORS  WITK  DE^n>ERt. 

Gen.  St^lOOl,  |  4770.  &>rl>id4ing  a  party 
to  testify  in  hia  own  belialf  as  to  any  transac- 
tion had  personally  with  a  decedent,  etCj  has 
no  application  to  the  admissibility  ia  evidence, 
in  >an  action  to  establish  a  leanlting  trost,  of  a 
letter  written  by  defendanta'  intcatat*  to  plain- 
tiff. Wherein  he  stated  that  he  held  the  real 
estate  in  question  as  her  agent  f-        t- 

^B«.  Note,-r(>r  other  cases,  see  Witnesses^ 
Dee.  Dig.  i  UtO.']  ■     ■      ■   ; 

Wivor  to  District  Oonrt,  Gray  Comity; 
Oordtfnlj.  Flnley,  Jndge. 

Action  by  Sarah  B.  Trobrldge  against  An- 
na O.  Garten  And  others.  Jodgme^t  for 
plaintiff,'  and  defendants  bring  error.  Af- 
Armed. 

.  j*.  Dumont  Smith,  tor  plaintifts  In  errov. 
T.  A.  ^cates  and  Albert  Wa;tUns,  f t^r  .  de- 
fendant In .  error.. . 

SMITH,  J.  Sarah  B.  Trobrldge,  the  de- 
fendant In  error,  commenced  this  action  Ita 
the  district  court  of  Gray  county  by  filing 
the  following  petition:  '*For  her  cause  of 
action  against  tbe  above-named  defendabtb 


jKTcr  othw  cases  as*  aama  topis  an*  sectloa  tnillBBR  In  Deo.  *  Am.  Digs.  tW7  to  datf,  *  Rsoortar  I|i4«m» 
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plaintiff  alleges:  That  said  defendants  are 
tlie  only  heirs  at  law  of  E.  S.  Garten,  late 
of  Orar  county,  Kan.,  deceased;  that  plain- 
tiff is  the  owner  of  lots  S,  4  and  the  S.  % 
of  the  N.  W.  %  of  section  2,  in  township 
2A,  range  29,  west  of  the  sixth  principal 
meridian;  that  said  land  Is  now,  and  for 
several  years  last  past  has  been,  vacant  and 
unoccupied;  that  heretofore,  to  wit,  al>ont 
the  1st  day  of  January,  1905,  plaintiff  pur^ 
chased  said  land  through  £.  S.  Garten,  who 
at  that  time  was  transacting  business  in 
Bald  Gray  county  for  her  as  her  agent;  that 
plaintiff  furnished  all  of  the  money  for  the 
purchase  of  said  land,  but  the  legal  title 
thereto  was  taken  In  the  name  of  said  K.  S. 
Garten,  for  the  use  aud  benefit  of  plaintiff; 
that  on  or  about  the  15th  day  of  January, 
1907,  said  B.  S.  Garten  departed  this  life 
Intestate,  in  said  Gray  county,  Kan.;  that 
said  E.  S.  Grarten  at  the  date  of  his  death 
was  the  apparent  owner  of  said  land,  as 
shown  by  the  public  records  «f  said  Gray 
county,  Kan.,  and,  by  reason  of  his  death 
as  aforesaid,  said  defendants  as  bis  only 
heirs  at  ia,w  apparently,  became  the  owners 
of  said  land;  that  by  reason  of  the  apparent 
deficent  of  the'tltle  to  said  -premises  to  said 
defendants,  as  the  heirs  at  law  of  said  E.  S. 
Garten,  there  was  cast  upon  plaintiff's  title 
to  said  premises  a  cloud  which  binders,  ob- 
structs, and  embarrasSfes  l»er  In  the  ftee  use 
and  transfer  of  said  premises,  which  cloud 
she  Is  entitled'  to  have  remoVed;  that  by 
reason  of  the  premise  as  al>(>ve'  set  forth 
said  defendants  claim  to  have,-  and  are  as- 
serting, some  interest  or  estate  In  or'  to, 
said  premises  Adverse  to  plnfntlff,  but  plain- 
tiff avers  that  said  .'defendants  have  no 
'right,  title,  interest,  or  estate:  fn'.  or  .to  said 
premises,  either  Jointly  -or  severally,  and 
that  their  claims  to  any  estate  or  interest 
In  or  to  said  premiscss  are  wholly  with- 
out right  and  aire  void.  Wherefore,  plain- 
tiff 'prays  judgment  against  said  defend- 
ants that  her  title  to  said  premises  be  con- 
firmed and  adjudged  to  be  valid  and  perfect; 
that  the  Interest  and  estate  in  or  to  said 
premises  claimed  by  said  defendants  be  ad- 
judged to  be  without  right  and  nun  and 
void;  that  aald  defendants  and  qach  of 
them,  and  all  persons  claiming  by,  under, 
or  through,  them  or  any  one  of  thetm  since 
the  commencement  of  this  action,  be  forever 
barred  and  enjoined  from  setting  np  or  as- 
serting any  right,  title,  Interest,  or  estate 
In  or  to  said  premises  or  any  part  thereof 
adverse  to  plaintiff,  her  heirs,  and  assjgtis; 
and  for  such  other  attd  further  relief  as 
shall  be  agreeable  to  equity  and  good  con- 
science, and  for  costs  of  suit."  A  demurrer 
to  this  petition,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  by  the  plaintiff  against  the 
defendants,  was  overruled.  The  defendants 
then  answered.  The  case  was  tried  to  the 
toort,  without  a  Jury.    Judgment  was  ren- 


dered for  the  plaintiff,  and  the  defendants 
complain. 

No  express  trust  is  alleged  In  the  peti- 
tion. Tlie  statute  of  trusts  and  powers  must 
be  considered  In  determining  whether  the 
facts  pleaded  constitute  a  resulting  trust  In 
favor  of  the  plaintiff.  Section  6  of  that 
statute  reads:  "'When  a  conveyance  for  a 
'valuable  consideration  is  made  to  one  per- 
son and  the  consideration  therefor  paid  by 
another,  no  use  or  trust  shall  result  in  fa- 
vor of  tiie  latter;  but  the  title  shall  vest 
in  the  former,  subject  to  the  provisions  of 
the  next  two  sections."  Gen.  St  1901,  | 
78S0.  Section  8  reads:  "The  provisions  of 
the  section  next  before  the  last  shall  not  ex- 
tend to  cases  where  the  alienee  shall  bare 
takera  an  absolute  conveyance  in  his  own 
name .  without  the  consent  of  the  person 
with  whose  money  the  consideration  was 
paid;  or  wbexe  such  alienee  In  violation  of 
some  trust  shall  have  purchased  tiie  land 
with  moneys  not  his  own;  or  where  it  sliall 
be  made  to  appear  that  by  agreement  and 
without  any  fraudulent  Intent  the  party  to 
whom  the  conveyance  was  made,  or  in  whom 
the  title  shall  vest,  was  to  hold  the  land  or 
some  interest  therein  in  trust  for  the  party 
paying  the  purchase  money  or  some  part 
thereof."  Gen.  St  1901,  g  7882.  The  third 
exception  applies  to  this  case.  Parapliraa- 
ing  the  two  sections,  so  far  as  applicable  to 
ithls  case,  ttie  statute  provides:  'When  it  is 
.made  to  appear  tltat  by  agreement  and 
without  fraudulent  Intent  a  conveyance  for 
a  valuable  consideration  Is  made  to  one  per^ 
sbn,  and  the  consideration  therefor  is  paid 
by  another,  a  trust  results,  If  the  grantee 
undertakes  to  hold  the  title  In  trust  tor  the 
person  paying  'the  consideration.  It  will 
be  observed  that  the  petition  alleges  only 
that  the  plaintiff  tlaK>ngb  her  agent  bought 
tite  land,  and  furnished  all  tlie  money  for 
the  purchase  prlce^  and  "the  legal  title 
thereto  was  taken  in  the  name  of  said  B.  S. 
Garten,  for  the  use  and  benefit  of  plaintUt" 
Theve  >ls  BO  allegation  that  an  agreement 
was  made  without  any  fraudulent  intent 
that  Garten  'was  to  bold  the  land,  or  any 
Interest  therein,  for  the  plaintiff.  This  is  a 
fatal  omission,  and  the  demurrer  should 
have  been  sustained.  The  statute  requires 
that,  to  come  within  the  third  exception, 
this  must  be  "made  to  appear."  It  can 
only  be  made  to  appear  by  evidence,  and  tho 
petition  should  allege  every  fact  necessary 
to  be  affirmatively  proved  to  establish  the 
cause  of  action.     This  is  elementary  law. 

That  the  court  erred  In  overruling  the  de- 
murrer Is  clear,  and,  had  the  defendants 
stood  upon  their  demurrer  the  error  would 
have  compelled  a  reversal  of  any  Judgment 
rendered  against  them.  They,  however,  fil- 
ed a  verified  answer,  in  which,  after  admit- 
ting the  death  of  E.  S.  Garten  and  the  heir- 
ship of  the  defendants,  they  denied  all  the 
other  ailegatloBs  of  the  petition,  and  alleged 
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that  tbey  were  the  absolute  owners  in  fee 
simple  of  the  land  lu  question.  This  answer 
did  not  supply  any  omission  of  fact  which 
should  have  been  alleged  in  the  petition, 
and  the  question  presented  is  whether  the 
error  in  overruling  the  demurrer  was  prej- 
udicial to  the  defendants. 

On  the  trial  every  living  person  who  had 
anything  directly  to  do  with  the  transaction 
which  resulted  in  the  purchase  of  the  land 
and  the  conveyance  thereof  to  Garten  was 
made  a  witness,  and  was  questioned  and 
cross-examined  with  reference  to  the  consid- 
eration paid  for  the  land,  for  what  purpose 
Garten  received  the  deed  of  conveyance,  and 
as  to  the  good  faith  of  the  traneactioa..  The 
defendants  even  introduced  Emery,  the  gran- 
tor in  the  deed  to  Garten,  tor  the  only  ap- 
imrent  purpose  of  proving  that  the  con- 
veyance was  made  with  a  fraudulent  Intent. 
The  consideration  to  Bmery  for  the  convey* 
ance  was  the  payment,  or  partial  payment, 
of  a  debt  from  him  to  one  Vinson,  and  his 
evidence  tended  to  show  tiiat  Vinson  did  not 
take  the  title  himseflf,  but  had  it  conveyad 
to  Garten  for  the  purpose  of  hindering  or 
delaying  Vinson's  creditors  in  the  collection 
of  their  debts.  Vinson,  however,  testified 
that  he  had  paid  all  of  his  indebtedness,  ex>- 
oept  that  there  was'  a  suit  pending  against 
talm  for  $500,  which  was  withdrawn;  that 
he  told  Emery  that  he  owed  his  sister,  the 
plaintiff,  and  wanted  the  land  conveyed  to 
Garten  to  hold  for  her.  This  Is  the  only 
conflict  in  the  evidence.  The  court  evidently 
credited'  the  testimony  of  Vinson,  and  we 
eannot  review  the  case  as  to  the  weight  of 
the  evidence;  the  decision  of  the  court  being 
supported  by  evidence  as  to   this  fact 

Had  the  demurrer  been -sustained,  the  pe- 
tition would  presumably  hav«  been  amended 
by  supplying  the  omitted  facts,  and  the  trial 
would  have  proceeded  as  It  in  fact  did.  The 
issue  which  the  omitted  facta  would  liave 
tandered  if  they  had  been  pleaded  was  in 
fact  tried  to  all  Intents  as  fully  as  if  tlM 
omission  had  not  oocncred.  We  nannot; 
therefore,  resird  the  error  in  the  ruling  on 
the  demurrer  as  prejudicial  to  the  defend^ 
ants,  bnt  will  consider  thft  petition  as  amend- 
ed in  this  particidar,  the  only  one  in  which 
It  is  contended  that  it  was  deficient   . 

On  the  trial  the  evidence  of.  both  Vinson 
and  Emery  was  that  they  had  been  in  part- 
nership, and  upcm  dissolution  and  settlement 
Emery  was  indebted  to.  Vinson,  and  that 
Emery  conveyed  this  land  to  Garten  in  part 
payment  of  such  indebtedness.  According  to 
the  evidence  of  Emery,  Garten  was  to  bold 
the  land  for  Vinson;  according  to  the  evi- 
dence of  Vinson,  Emery  was  to  convey  the 
land  to  Garten,  to  be  held  for  Mrs.  Tro- 
bridge,  the  plalntir,  who  was  a  sister  of 
Vinson,  in  part  payment  of  an  indebtedness 
from  Vinson  to  her.  Both  witnesses  agreed 
that  Garten  paid  nothing  for  the  conveyance. 
To  sustain  the  issues  on  her  part  the  plain- 
tiff offered  in  efUtaam  the  following  let< 


ter:  "Cimarron,  Kan.,  September  2^  1905. 
Mrs.  Sarah  E.  Trobridge,  Bideford,  Devon- 
shire, England — Dear  Madam:  As  your 
agent  here  for  real  estate  and  personal  prop- 
erty which  I  am  holding  for  you  under  ar- 
rangements with  your  brother,  Charles  T. 
Vinson,  I  beg  to  hand  you  below  a  schedule 
of  the  approximate  value  of  same:  One  hunr 
dred  and  sixty  acres  of  land,  known  as  the 
Seaton  place;  has  100  acres  In  cultivation; 
good  house  of  eight  rooms ;  good  bam,  gran- 
ary, well,  etc.  This  property  is  ten  miles 
south  of  Cimarron.  Cosh  value,  $2000.  The 
northwest  \i,  section  2,  township  24,  range 
29;  the  northwest  %  of  section  9,  township 
24,  range  28,  both  in  Gray  county,  Kansas; 
the  southeast  ^  of  section  3,  township  28, 
range  28,  Finney  county,  Kansas.  The  last 
three  quarter  sections  are  unimproved  and 
worth  Jointly  in  the  neighborhood  of  $1500. 
Twenty-four  head  of  horse  stock  and  their 
Increase,  worth  in  the  nelgbborhood  of  $60a 
These  lands  and  personal  property,  after  con- 
sulting with  Mr,  Vinson,  will  be  handled  to 
the  best  possible  advantage,  and  doubtless 
to  your  satisfaction.  Respectfully  youia, 
(Signed)  E.  S.  Garten." 

The  real  estate  in  controversy  Is  a  portion 
of  the  land  described  in  this  letter.  The  de- 
fendants admitted  the  signature  of  B.  S. 
Garten  to  the  letter,  but  objected  to  its  In- 
troduction as  evidence:  .  First,  because  It 
purported  to  be  a  commimication  or.  transact 
tion  between  the  plaintiff  and  the  deceased, 
and  these  defendants  axe  the  heirs  at  law  and 
next  of  kin  of  the  deceased;  second,  that  it 
was  not  shown  that  the  plaiatifl  accepted 
the  instrument,  or  agreed  to  or  consented  to 
it  or  acted  upon  it  in  any  manner  whatever; 
t;h»  third  objection  was  made  to  the  legal 
effect  of  the  instrument  ^  and  a  fourth  tlMtt 
there  was  no  evidence  that  the  instrument 
was  ever  delivered  to  the  plaintiff  or  receiv- 
ed by  her.  There  was  'Vneontradicted  evi- 
dence tti&t  the  letter  liad  been  mailed  to  the 
plaintiff  by  £>.  S.  Garten,  and  bad  been  re- 
turned by  Mrs.  Trobridge  to  Vinson,  and 
the  effect  of  the  instrument  as  a  proposi- 
tion of  law  need  not  be  a;-gned  at  this  time, 
but  will  be  considered  in  connection  with 
the  question  whether  the  transaction  amount- 
ed to  a  legal  trust. 

Aa  to  the  first  objection,  the  defendants 
olBlm  that  section  4770  of  the  General  Stat- 
utes of  1901  excludes  this  instnunent,  and 
cite  Roach  v.  Roach,  69  Kan.  522,  77  Pac.  10&, 
In  support  of  their  contention.  In  that  case 
it  was  simply  decided  that  a  party  to  a  suit 
adverse  to  the  heirs  at  law  of  a  certain  an- 
cestor could  not  testify  to  a  verbal  contract 
between  the  witness  and  the  ancestor  in  his 
lifetime.  Indeed  the  disqualification  provid- 
ed for  in  section  4770  runs  to  the  vritness, 
and  not  to  the  evidence.  In  this  case  the 
plaintiff  was  not  a  witness  at  all,  and  she 
is  the  only  adverse  party  to  the  heirs.  The 
signature  of  Garten  to  the  letter  is  admit- 
te&i  and  tbe  Irtter  itielf,  Was  the  evidence 
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ottered.  '  Section  4770  bas '  no  application 
whaterer  to  the  qoeetlon  involved,  nor  tiare 
the  cases  cited  by  the  defendants. 

Aa  to  the  second  objectiott,  there  was  tm- 
contradicted  evidence  that  Vinson  had  seen 
the  letter  before  it  was  mailed,  that  he  was 
with  Garten  and  saw  him  mall  it  to  the 
plaintiff,  and  that  thereafter  Vinson  wrote  to 
the  plaintiff  to  retnrn  the  letter  to  him, 
which  she  did.  It  was  also  shown  that  the 
plaintiff  wrote  her  brother,  Vinson,  letters 
about  the  transaction,  but  such  letters  were 
not  admliislble  on  the  part  of  the  plaintiff, 
and  were  not  offered  In  evidence  by  her,  and 
the  defendants  did  not  seek  to  have  them 
produced,  although  there  was  evidence  that 
they  were  In  the  possession  of  her  attorney 
In  court.  In  the  absence  of  any  other  evi- 
dence, ttie  bringing  of  this  action  to  Itself 
a  ratification  of  the  action  of  the  plainturfi 
brother  In  having  the  land  conveyed  to  Gar- 
ten, and  a  suSlclent  assertion  of  the  trustee- 
ahlp  of  Garten  for  her.  There  was  no  error 
fn  the  admission  of  the  letter  In  evidence. 

The  defendants  contend  that  by  the  deed 
from  Emery  to  HL  S.  Garten,  their  ancestor, 
Garten  acquired  absolute  title  to  the  land, 
and  that  upon  his  death  they  inherited  abso- 
lute title  thereto  under  section  6  of  the  chap- 
ter relating  to  trusts  and  powers.  Gen.  St. 
1001,  i  7880.  In  support  of  this  contention 
Ingham  v.  Bumell,  31  Kan.  333,  336,  2  Pac. 
8(M,  and  Gee  v.  Thrallklll,  45  Kan.  173,  25 
Pac.  588,  are  cited.  In  Ingham  v.  Bumell 
three  persons  paid  an  equal  portion  of  the 
purchase  price  of  a  tract  of  land,  and  had 
It  conveyed  to  one  of  the  three.  The  court 
held  that  the  transaction  did  not  constitute 
an  express  trust,  but  in  effect  that  the  party 
receiving  the  conveyance  held  the  land  as  a 
resulting  tmst  for  himself  and  the  other 
two,  and  Intimated  that  the  plaintiff  In  that 
action  could  have  niabitalned  an  action  In 
partition  for  a  portion  of  the  land.  In  Gee 
T.  Thrallklll  a  .husband  and  wife,  owners  of 
cotein  land,  conveyed  It  to  another  by  war- 
Imnty  deed,  with  only  a  verbal  understand- 
ing that  the  >grantee  might  sell  or  mortgage 
the  property  and- pay  the  purchase  price  or 
money  so  received  over  to  the  grantors. 
This  court  held  that  the  verbal  contract  at- 
tempted to  create  an  express  trust,  and  that 
an  express  trust  concerning  real  estate,  to  be 
valid,  can  be  created  only  la  writing.  The 
latter  case  to  not  pertinent  to  the  questions 
here  Involved;  the  former  Infereutlally  sus- 
tains the  contention  of  the  plaintiff  herein. 

In  the  early  case  of  Franklin  v.  OoUey,  10 
Kan.  200,  the  provisions  of  the  statute  In- 
volved herein,  which  have  not  since  been 
ehanged,  were  fully  discussed  and  determin- 
ed, and  thte  dectelon  has  been  cited  In  this 
court  many  times  with  approval,  and  has 
never  been  reversed.  Paragraifhs  1  and  2  of 
the  syllabus  read  as  follow: 

"While  section  8  of  the  act  concerning  con- 
vAgronces,  sections  5  and  6  of  the  act  relat- 
ing tii  fraads  and  petj/acim,  and  section  1  of 


the  act  concerning  trusts  and  powers,  make 
void  every  parol  agreement  which  attempts 
to  create  an  estate  In  lands,  yet  said  sections 
do  not  make  void  an  estate  which  results 
from,  or  which  to  created  by,  operation  of 
law. 

"When  It  is  made  to  appear  that  by  agree- 
ment, and  without  any  fraudulent  Intent,  the 
title  to  real  property  is  made  to  or  shall  vest 
In  one  person,  and  that  such  person  was  to 
hold  said  land,  or  some  Interest  therein,  for 
the  use  and  benefit  of  the  party  paying  the 
purchase  money,  or  some  part  thereof,  the 
law  implies  a  trust  in  favor  of  the  latter 
party,  and  the  person  so  holding  such  title 
will  be  declared  a  trustee,  and  will  be  de- 
creed to  exMMe  a  conveyance  of  the  land  or 
Interest  so  held  to  the  party  equitably  enti- 
tled to  the  same.  And  In  such  case  the  said 
'agreement'  need  not,  nor  need  any  part  there- 
of, be  in  writing.  Section  1,  c.  114,  Gen.  St.. 
relating  to  Trusts  and  Powers,'  providing 
that  'no  trust  concerning  lands'  'shall  be 
created  milesB  in  writing,'  expressly  excepts 
'such  as  may  artse  by  implication  of  law.*" 

It  is  contended  in  this  case  that  the  plain- 
tiff did  not  pay  Elmery  tlie  consideration  for 
the  conveyance  of  the  land  to  Garten,  but 
that  the  consideration  for  the  conveyance  of 
the  land  was  the  cancellation  of  a  debt  from 
Bmery  to  Vinson;  hence  that  thte  case  does 
not  oome  within  the  exception.  Technically 
this  is  true.  It  to  too  technical  to  meet  the 
demands  of  equity.  If  A.  owed  B.  $1,  and 
B.  oWed  C.  fl,  and  O.  owed  D.  the  same 
amonnt,  and  all  the  parties  mutually  agreed 
that  upon  the  payment  of  fl  from  A.  to  D. 
all  of  the  debts  should  be  sattafled,  and  A. 
shouM  accordingly  make  the  payment  to  D., 
thereafter  no  one  of  the  creditors  could  main- 
tain an  action  against  his  debtw  ftn*  the  re- 
covwy  of  the  $1  'wUch  the  latter  bad  owed, 
although  not  one  of  the  debtors  had  paid  $1 
to  his  own  credUbr; 

It  to  further  correctly,  said  that  the  erl- 
dsnce  shows  that  the  plaintiff  was  in  Eng- 
land at  the  time,  and  knew  nothing  of  thto 
arrangeaent,  and  cotrid  not  have  consented 
to  it  at  the  time  of  die  conveyance  of  the 
land  to  Garten,  and,  further,  that  there  to  no 
evidence  that  she  ratlfled  the  transaction. 
Thto  to  tme,  except 'that  there  to  a  preeamp- 
tion,  where  a  conreyance  Is  made  to  a  per- 
son without  his  knowledge;  and  which  to  to 
his  benMflt,  that  be  accepts  such  conveyance, 
tmless  upon  being  notified  thereof  he  prompt- 
ly repudiates  It  The  bringing  of  thte  ac- 
tion to  also  conclnstve  evidence  of  a  ratlflca- 
tloa  of  the  arrai^ement  at  the  time  of  the 
oommenconent  of  the  acttmi,  and  It  relates 
back  to  the  time  of  the  making  of  the  con- 
vejiance. '  There  is  also  the  farther  circum- 
stance that  Vinson  testified  that  he  had  two 
or  three  letters  from  1^  plaintiff  in  regard 
to  the  matter,  which  were  in  the  possession 
of  her  attorney,  who  was  in  court  The 
plaintiff  coald  not  use  her  own  letters  in 
evidenoe^  and  tba  defendants  emitted  to  ile- 
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mandtbe  production  at  tbe,Ieitters  tbat  tkt>j 
migbt  introduce  tbem  In  evidence.  It  Is  a 
general  rule  that  where  one  assumes  to  act 
for  another,  as  did  Vinson  for  the  plaintiff 
in  arranging  tbat  Garten  should  hold  ^e 
land  in  trust  for  her,  and  the  beneficiary  Is 
thereafter  notified  of  the  transaction  and 
ratifies  it,  such  ratlflcatlon  relates  back  to 
the  time  of  the  transaction.  It  is  an  uncon- 
troTerted  fact  of  this  case  that  Garten,  the 
father  of  the  defendants,  paid  no  consider- 
ation whatever  for  the  conveyance  of  the 
land  to  him.  By  the  conveyance  he  held  only 
the  bare  legal  title,  and  his  letter  shows  be 
understood  he'  was  holding  such  title  In 
trust  for  the  plaintiff,  and  the  defendants  as 
his  heirs  by  his  death  acquired  no  greater 
right  to  the  land  than  he  had.  The  trust  im- 
posed upon  him  was  not  an  express  trust 
but  was  a  trust  resulting  by  the  operation  of 
law. 

The  Judgment  of  the  court  accords  with' 
equity,  both  as  to  the  heirs  and  as  to  Yin- 
son,  and  Is  affirmed. 


■BECK  «t  al.  T.  LOWELL. 

(Supreme  Court  of  Kansas.    July  8,  1908.) 

Costs  (§  267*)— On  Wsit  or  HJbkob— Oouw- 

-  ns  ASSTBAOf. 

The  abstract '.filed  by  plaintiffs  in  error 
presented  the  proceedings  m  the  trial  court,  in- 
clDdlns  the  evidence,  with  sufficient  fullness. 
Defendant  in  error  filed  a  counter  abstract,  re- 
pMducing  a  part  of  the  contents  of  the  original 
•botract  literally,  and  a  pact  in  substance.  It 
d\d  not  point  out  in  terms  a^y  specific  omission 
therein.  No  assignment  of  error  was  made  as 
to  the  verdict'  or  to  the  special  findings,  and 
copies  of  these  were  omitted  from  the  original 
al>8tract;  but  one  assignment  with  respect  to 
the  admission  of  evidence  was  affected  by  a  fact 
specially  foand  by  the  -  jury.  Held,  that  tiie 
counter  abstract  properly  presented  a  copy  of 
that  finding,  and  it  was  allowable,  in  tbat  con- 
nection, to  print  the  other  findings  and  'the  gen- 
eral vmdict,  and  defendant  in  error  Bhonid  be 
allowed  the  cost  of  such  matter  in  his.^onnter 
abstract,  bat  not  (^f  the  remainder. 

[Ed.  Note.— For  other  cases.  See  Costs,  Cent 
Dig.  U  968;  9TO;   Dec.  Dig.  (  257.*] 

•  On  motion  to  xotax  costs.    IM^otion  granted. 
For  former.  <q)inion,  see  7&  Kan,  101,  95 
Pa&  1181. 

MASON,  J.  The  defendant  in  error  filed  a 
counter  abstract,  for  whlcb.  $16  was  taxed 
as  costs  upon  the  affirmance  of  the  Judgment. 
By  a  okotion  to  retax  costs  the  plaintiffs  In 
error  ask  that  the  charge,  made  on  this  ac- 
count  be  stricken  out,  ior  the  reason  that 
the  preparatiion  of  such  counter  abstract  was 
unnecessary.  The  court  is  of  the  opinion 
tbat,  subject  to  a  qualification  to  be  stated 
later,  tbe  point  is  well  taken.  The  abstract 
filed  by  the  plaintiffs  in  error  presented  the 
proceedings  in  the  trial  court,  including  the 
evidence,  in  condensed  form,  but  with  suf- 
ficient fullness  to  exhibit  tbe  precise,  ques- 


tions of  law  involved,  and  with  substantial, 
if  not  absolute,  accuracy.  The  counter  ab- 
stnuit  reproduced  a  part  of  the  contents  of 
the  original  abstract '  literally,  and  a  part 
In  substance.  It  did  not  point  out  in 'terms 
any  specific  omission  or  Inaccuracy  therein, 
and  appears  to  have 'been  prepared  Just  as 
counsel  for  tbe  defendant  in  error'  would 
have  framed  an  original  abstract,  tn  view 
of  these  facts,  the  plaintiffs  In  error  clearly 
should  be  relieved  of  the  charge  complaln> 
ed  of.  . 

The  qualification  referred  to  is  made  neces- 
sary by  these  oonslderationa :  No  assignment 
oC  error  was  made  having  a  direct  relation  to 
the  verdict  or  to  ti>e  special  findings  of  tbe 
Jnry,  and  copies  of  these  were  omitted  from 
the  abstract,  evidently  upon  tbe  theory'  that 
tb^  contained  nothing  bearing  npea  the  que«- 
tions  to  be  determined  by  this  court  How- 
ever, one  assignment  with  respect  to  tbe  ad< 
mission  of  evidence  was '  affected' by.  a  fact 
specially  found  by  the  Jnry.  It  was  conse- 
quently a  pi<oi>er  f auction  of  tbe  oounter  ab- 
stract to  present  a  copy  of  this  finding,  and 
pertiaps  in  this  connection  it  was  Justifiable 
to  print  as  well  t)te"0ther  findings  and  tbe 
goieral  verdict 

The  defendant  in  error  will  thwef ore  be  al- 
lowed a  diarge  of  |2  for  his  counter  ab- 
stract; this  amount  being  fixed  by  the  luropor- 
tlon  the  necessary  matt«r  bore  to. tbe  whole. 
Tbe  plaintiffs  in  error  wiU  be  allowed  tbe 
costs  incident  to  their  motion. 


Bx  pArte  TURNER. 

(Criminal  Conrt  of  Appeals  of  Oklahoma.    Nov.' 
•      15,  1909.)    • 

1.  Haheas  Oobpus  (i  21*)— Commitment— IN- 
QuiBT  Into  Vaxiditt. 

An  ord«f^  of  vommitmebt  to  hold  for  trial 
briSaie  the  dUtrict '  eoarty  issued  by  a  magis- 
trate before  whom  a.  peison  is  brought  for  ex- 
amination upon  a  fetofty  charg^,  after  sntfh  ex- 
amination is  concluded,  and  a  finding  made'  tbaf 
there  is  saSitient  eaase  to  believe  defendanb 
guilty  of  the  felony,  ia  not/ "a .  process  issued 
on  any  final  Judgment  of  a.  cour^  of  competent 
jurisdiction,"'  as  provided  under  section  486T, 
Wilson's  Rev.  &  Ann.  St  1908. 

[Ed.  Note.— For  ether  cases,  sse  Bkbsas  Oei>- 
pui.  Cent  Dig.  f  .1»;    Dec.  Di»  |.21.*1 

2.  Habeas  CoBFUB<g  B9*)— Gaotmna  fob  Rb- 

UEF— EBBOajNiPBBLIMINABV  SXAMUTAXION 

—Sufficiency  of  ^^vidence. 

Where  there  Is  no  leral  or  competent  evi- 
dence to  sustain  it,  sn  order  of  oommitmeat  to 
hold  for  trial  before  the  district  oourt  is  void, 
and  petitioner  .will,  be,  dJsohaiged  on  .  habeaa 
corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  i  24;   Dec.  Dig.  S  29.»] 

(Syllabus  by  the  Contt.) 

3.  Cbiminal  Law  (S  44*)- "Attempt." 

To  constitute  an  "attempt"  to  commit  a- 
crime,  the  acts  done  must  be  not  merely  pt»- 
paiatory,  but  nnst  reach  far  enongh  towards 
thp    accomplishment    of    the    desired  result    to 


»fot  other  cmm  see  sam*  top|o  and  lecUon  IfUHBBiB  In  Dec.  *  Am.  Digs.  1»0T  to  date,  *  Reporter  Indexes 
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amount  to  tbe  commencement  cf  the  consum- 
mation. 

[E!d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i  51 ;    Dec.  Dig.  S  44.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  622-627.] 

Original  application  by  John  Turner  for  a 
ynlt  of  habeas  corpus.  Writ  allowed,  and 
prisoner  discharged. 

The  petition  was  filed  In  this  court  on  the 
25th  day  of  October,  1909,  and  presented  to 
Funnan,  presiding  Judge,  who  on  said  day 
allowed  the  writ,  making  it  returnable  before 
this  court  on  November  6,  1909.  The  petitl(m 
sets  forth  the  following  facts:  That  John- 
Turner,  petitioner,  is  illegally  restrained  of 
his  liberty  by  L.  E.  Martin,  sheriff  of  Lin- 
coln county.  That  such  Illegal  restraint  cou- 
stets  In  the  following:  That  said  petitioner 
was  arrested  upon  a  charge  of  assault  with 
Intent  to  kill  one  Thomas  Marks,  and  taken 
before  J.  J.  Parsons,  a  Justice  of  the  peace 
in  and  for  Liincoln  county,  and  a  preliminary 
examination  was  had.  That  upon  such  ex- 
amination there  was  no  .  evidence  offered 
which  showed,  or  tended  to  show,  in  any 
manner,  that  an  oflFense  amounting  to  a  fel- 
ony had  been  committed  against  or  under  the 
laws  of  the  state  of  Oklahoma,  nor  was  there 
any  evidence  ottered  which  showed,  or  In 
any  manner  tended  to  show,  there  was  any 
probable  cause  or  belief  that  said  John  Tur- 
ner had  been  guilty  of  any  offense  whatever 
under  the  laws  of  the  state  of  Oklahoma, 
yet,  notwithstanding  the  premises,  the  said 
Justice  of  the  peace  refused  to  discharge  the 
said  John  Turner,  and  on  the  25th  day  of  Oc- 
tober issued  a  commitment,  commanding  L. 
R  Martin,  sheriff  of  Lincoln  county,  to  take 
into  his  custody  and  safely  keep  to  await 
the  action  of  the  grand  Jury  at  the  next 
term  of  the  district  court  of  Lincoln  county, 
and  fixing  bail  In  the  sum  of  |500.  Also  al- 
leging that  the  warrant  of  commitment  under 
which  petitioner  is  held  in  custody  Is  Illegal 
and  Insulllclent  in  law;  'and  also  an  abstract 
of  the  testimony  taken  before  tha  examining 
magistrate.  To  which  writ  a  return  was 
made  by  said  sheriff  in  effect  that  he  had 
the  body  of  the  said  i)etitloner  before  the 
court,  and  for  authority  and  cause  of  the 
restraint  of  the  said  Turner  In  his  custody 
he  sets  forth  in  his  return  a  copy  of  the 
order  of  commitment,  which  Is  as  follows: 
"Commitment  Justice  Court  State  of  Ok- 
lahoma, County  of  Lincoln — ss. :  In  Justice 
Court  Before  J.  J.  Parsons,  a  Justice  of  the 
Peace  In  Osage  Township.  State  of  Okla- 
homa, Lincoln  County— ss.:  Territory  of 
Oklahoma  to  the  Sheriff  or  any  Constable  o* 
Lincoln  County:  Whereas,  John  Turner  has 
been  brought  before  me,  a  Justice  of  the  peace 
for  Osage  township,  upon  a  charge  of  at- 
tempting to  shoot  to  kill  one  Thos.  Marks, 
and  after  hearing  the  testimony;  and  it  ap- 
pearing to  me  that  the  offense  as  charged  In 


the  complaint  has  been  committed,  and  that 
there  is  snfilclent  evidence  to  believe  that 
John  Turner  is  guilty  thereof :  Tou  are  there- 
fore commanded  to  take  said  John  Turner 
into  your  custody  and  him  safely  keep  to 
await  the  action  of  the  grand  Jury  at  the 
next  term  of  the  district  court  of  Lincoln 
county,  and  that  he  shall  be  admitted  to 
ball  In  the  sum  of  (500,  and  this  yon 
shall  In  no  wise  omit  J.  J.  Parsons,  Justice 
of  the  Peace.  Commitment  Territory  of 
Oklahoma  t.  John  Turner.  Issued  25th  day 
of  October,  1909."  On  the  hearing  the  ques- 
tions as  to  the  insufiiclency  of  the  warrant 
of  commitment  were  waived,  and  the  case 
submitted  on  the  question  of  alleged  want 
of  probable  cause,  and  that  there  was  no 
legal  or  competent  evidence  Introduced  upon 
said  examination,  which  proved,  or  tended  to 
prove,  In  any  manner,  the  commission  of  a 
felony. 

.  The  evidence  adduced  upon  the  preliminary 
l)efore  the  Justice,  as  an  examining  magis- 
trate, is  substantially  as  follows:  Thomas 
Marks,  the  prosecuting  witness,  testified: 
That  on  August  1,  1909,  be  rented  the  black- 
smith shop  and  tools  from  the  defendant  for 
$16  per  month,  payable  in  advance,  and  on 
said  day  paid  one  month's  rent  ftad  on  the 
let  day  of  September  again  paid  said  rent 
That  during  the  month  of  September  he 
loaned  $7  to  defendant,  on  demand.  That 
on  October  7th  defendant  came  to  the  shop 
and  demanded  the  rent  for  October  or  the 
balance  due  after  applying  the  $7  loaned. 
That  he  refused  to  pay  the  rent  and  the  de- 
fendant tendered  back  the  $7  and  demanded 
possession  of  the  shop  and  made  several  at- 
tempts to  close  the  shop  door,  which  he  re- 
sisted and  refused  to  deliver  possession. 
That  defendant  then  made  the  remark,  "I 
will  see  If  I  cannot  close  this  shop,"  and 
went  away.  That  he  that  left  the  shop,  and 
when  he  returned  he  found  the  shop  closed 
and  locked.  He  further  tesUfled  that  de- 
fendant made  no  threats  in  his  hearing  or 
presence,  and  "did  not  point  a  gun  at  me, 
nor  In  any  way  attempt  to  assault  me  with 
a  gun  or  any  otber  weapon."  That  the  next 
morning  he  paid  the  balance  of  the  month's 
rent  and  has  ccmtlnued  in  possession  of  the 
shop.  Charles  Stewart  testified:  That  h» 
saw  and  heard  all  that  was  done  at  the  black- 
smith shop.  That  defendant  spoke  to  Thoma» 
Marks  about  the  rent  due  for  the  shop.  Mr. 
Marks  did  not  pay  him,  and  defendant  UA& 
him  he  was  going  to  take  possession  of  the 
shop.  He  attempted  several  times  to  close 
the  door,  and  Marks  would  push  the  door 
open.  Mr.  Marks  was  Ihslde,  and  the  de- 
fendant on  the  outside.  Mr.  Marks  told  the 
defendant  that  he  could  not  close  the  door, 
and  the  defendant  answered,  "I  will  see  if 
I  can't,"  and  went  away.  Mr.  Marks  then 
left  the  shop  and  went  away.    I  later  saw  the 
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defendant  comlitK  towards  the  shop  with  a 
rifle  In  his  hand  and  hU  son  with  him.  He 
came  to  the  shop  and  handed  the  rifle  to  bis 
son  and  told  him  to  take  It  home,  and  shut 
and  locked  the  shop  doors  and  went  away. 
The  defendant  did  not  point  the  gun  toward 
any  person  or  did  not  make  any  threats  to- 
wards the  complaining  witness.  I  do  not 
know  whether  the  gun  was  loaded  or  not. 
The  same  effect  was  the  testimony  of  Lester 
Anderson  and  J.  J.  Williams.  There  was  no 
testimony  offered  on  behalf  of  the  defendant. 
Counsel  for  the  defendant  moved  that  he  be 
discharged  for  the  reason  that  there  was  no 
evidence  tending  to  establish  the  fact  that  a 
felony  had  been  committed,  which  was  over- 
ruled. 

R.  B.  Boms,  for  petitioner.  Charles  L. 
Moore,  Asst.  Atty.  Gen.,  and  Wilson,  Deputy 
Co.  Atty.,  for  respondent. 

DOYLE,  J.  (after  stating  the  facts  as 
above).  It  Is  insisted  at  the  outset,  on  the 
part  of  the  state,  that :  As  It  appears  from 
the  record  tbat  a  complaint  having  'been 
made  and  filed,  charging  that  a  felony  had 
been  committed,  upon  which  a  warrant  issued 
for  the  defendant,  upon  which  he  was  arrest- 
ed, a  preliminary  examination  duly  had  be- 
fore an  examining  magistrate,  and  thereupon 
a  finding  made,  that  the  defendant  was  guilty 
as  charged  in  said  complaint,  and  bis  bail 
fixed  In  the  som  of  $500.  That  petitioner 
fallii^  to  give  bail,  bad  been  legally  commit- 
ted for  trial  before  the  district  court  of  Lincoln 
county,  and  that,  this  so  appearing,  the  peti- 
tioner should  be-  remanded  upon  the  record 
under  section  4S67,  Wilson's  Rev.  &  Ann.  St. 
1903,  wherein  it  Is  expressly  provided  that: 
"No  court  or  Judge  shall'  Inquire  into  the  le- 
gality of  any  Judgment  or  process,  whereby 
the  party  Is  in  custody,  or  dtscharge  him 
when  the  term  of  conunitment  has  not  expir- 
ed In  either  of  the  cases  following :  *  *  * 
Second,  upon  any.iitoceas  issued  on  any  final 
Judgment  of  a  court  of  competent  Jurisdic- 
tion ;  ■  or,  fourth,  upon  a  warrant  of  commi^- 
m^t  issned  from  the  district  court,  or  any 
other  court  of  competent  JurisdUition  upon  an 
Indictment  or  Information." 

It  tram  held  by  this  court  In  the  case  of 
Ex  parte  Charles  Johnson,  1  Okl.  Cr.  R. 
414,  98  Pac.  461,  where  this  question  was 
raised,  that  an  order  of  commitment  to  hold 
a  defendant  for  trial,  issued  by  a  magistrate 
upon  a  preliminary  examination,  and  a  find- 
ing made  that  It  appears  that  the  defendant 
Is  guilty  as  charged  in  the  complaint,  is  not 
"a  process  Issued  on  any  final  Judgment  of  a 
couf  t  of  competent  Jurisdiction,"  nor  is  such 
a  commitment  included  in  any  process  named 
In^  section  4867,  supra,  and  that  therefore 
there  is  no  prohibition  In  said  section  to 
prevent  a  court  or  Judge  from  Inquiring  into 
the  illegality  of  the  imprisonment  of  a  per- 
son under  a  commitment  of  an  examining, 
-magistrate.  The  material  question,  however, 
in  this  case,  Is  "whether  on  the  evidence  aub- 
104  P.— 68 


ffiitted  to  us  a  felonious  offense  is  made  out 
against  petitioner. 

Counsel  for  petitioner  contend  that  there 
was  no  evidence  of  the  commission  of  the 
felony  charged,  or  any  other  offense,  of 
which  under  our  laws  the  district  court  of 
Lincoln  county  would  have  Jurisdiction.  Sec- 
tion 2206,  Wilson's  Rev.  &  Ann.  St.  1903,  pre- 
scribes that:  "Every  person  who  intention- 
ally and  wrongfully  shoots,  shoots  at,  or  at- 
tempts to  shoot  at  another,  with  any  kind  of 
firearm,  air  gun  or  other  means  whatever, 
with  intent  to  kill  any  person,  or  who  com- 
mits any  assault  and  battery  upon  another 
by  means  of  any  deadly  weapon,  or  by  such 
other  means  or  force  a«  is  likely  to  produce 
death  or  In  resisting  the  execution  of  any 
legal  process,  is  punishable  by  imprisonment 
in  Hie  State  prison  not  exceeding  ten  years." 
This  section  contains  two  clauses,  and  em- 
braces two  species  of  offense,  punishable 
alike.  The  first  clause  relates  to  shooting, 
shooting  at,  or  attempting  to  shoot  at,  an- 
other, with  any  kind  of  firearm,  air  gun,  or 
other  means  whatever,  with  Intent  to  kill  any 
person.  The  complaint  in  this  case  was 
framed  upon  this  clause  of  said  section  and 
charges  "an  attempt  to  kill  by  attempting 
to  shoot."  The  initial  ingredient  of  this  of- 
fense is  an  assault.  Certain  elements  or  par- 
ticulars are  therein  specified,  which  when 
united  form  the  complement  of  the  offense. 
The  facts  and  circumstances  which  the  evi- 
dence offered  prove,  or  tended  to  prove,  do 
not  constitute  the  elements  of  the  offense 
charged.  At  most  the  evidence  offered  tend- 
ed to  prove  a  minor  misdemeanor,  of  which 
the  Justice  court  had  Jurisdiction  as  a  trial 
court 

While  the  conduct  of  the  petitioner  as 
shown  by  the  record  was  reprehensible,  upon 
the  evidence  as  a  whole,  giving  It  its  full 
force  and  effect,  there  Is  an  absolute  failure 
of  proof  that  the  offense  of  attempting  to  kill 
by  attempting  to  shoot  was  committed,  or 
that  there  was  probable  cause  to  believe  peti- 
tioner guilty  as  charged.  ,  In  Hicks  v.  Com., 
86  Va,  223,  9  S.  E.  1024,  19  Am.  St  Rep.  801, 
the  Supreme  Court  of  Virginia,  in  considering 
an  indictment  charging  the  defendant  with 
attempt  to  poison,  with  intent  to  kill,  one  A., 
by  buying  the  poison  and  delivering  it  to  one 
h.,  and  soliciting  her  to  administer  it  in 
coffee  to  A.,  say:  "An  attempt  to  commit  a 
crime  is  compounded  of  two  elements:  (1) 
The  intent  to  commit  it;  and  (2)  a  direct 
ineffectual  act  dope  towards  its  commission." 
2  Bishop,  Crim.  Proc.  par.  71.  Or,  as  Whar- 
ton defines  it :  "An  attempt  is  an  intended, 
apparent,  unfinished  crime."  Therefore  the 
acts  must  reach  far  enough  towards  the  ac- 
complishment of  tbe  desired  result  to  amount, 
to  the  commencement  of  the  consummation. 
It  must  be  not  merely  preparatory.  In  other 
words,  while  it  need  not  be  the  last  proxi- 
mate act  to  the  consummation  of  the  offense 
attempted  to  be  perpetrated.  It  must  ap- 
proach sufflci«itly  near  to  it  to  stand  either 


Digitized  by 


Google 


■1074 


IM  PAOlftO  A'ESfeRTEK. 


(OkL 


as  the  Uret  or  solnef  knbseqtient  8tet$  in  a  di- 
rect movement  towards  the  commission  of 
the  offense  after  the  preparations  are  made. 
McDade  V.  Peopl*,  29  Mich.  50 ;  Bony.  Law 
Diet.    "Attempt." 

It  has  been  often  held  that  the  irarchase  of 
a  gun  with  Intent  to  commit  murder,  or  the 
purchase  of  poison,  with  the  same  Intent, 
does  not  constitute  an  Indictable  offense,  be- 
cause the  act  done  In  either  case  Js  consider- 
ed as  only  In  the  nature  of  a  preliminary 
preparation,  and  as  not  advancing  the  con- 
duct of  the  accnsetl  beyond  the  sphere  of 
mere  Intent.  "To  make  the  act  an  Indictable 
attempt,"  snys  AVharton,  "it  must  be  a  Cause, 
as  distinguished  from  a  condition;  and  It 
must  go  80  far  that  it  would  result  h»  the 
crime,  unless  frustrated  by  extraneous  cir- 
cumstances." 1  Whart.  Crim.  Law,  par.  181. 
This  principle  is  well  illustrated  by  the  case 
of  People  V.  Murray,  14  Cal.  159.  In  that 
case  the  defendant  was  Indicted  for  an  at- 
tempt to  contract  an  Incestuous  marriage 
with  hiB  niece.  It  was  shown  that,  after  de- 
claring hlB  Intention  to  marry  her,  he  actual- 
ly eloped  with  her,  and  sent  for  a  magistrate 
to  perform  the  ceremony,  and  at  the  trial  he 
was  convicted;  but  on  appeal  the  judgment 
was  reversed,  the  appellate  court  holding  that 
these  were  mere  preparations,  and  did  not 
constitute  an  attempt,  within  the  meaning  of 
the  statute.  In  delivering  the  unanimous  opin- 
ion of  the  court.  Field,  C.  J.,  said :  "The  evi- 
dence shows  very  clearly  the  intention  of  the 
defendant;  but  something  more  than  the 
mere  Intention  Is  necessary  to  constitute  the 
offense  charged.  Between  preparation  for 
the  attempt  and  the  attempt  itself  there  Is  a 
wide  difference.  The  preparation  consists 
Jn  devising  or  arranging  the  means  or  taeas- 
nres  necessary  t<si  the  commlBgion  of  the  of- 
fense; the  attempt  Is  the  direct  movement 
towards  the  eommlisslon  after  the  prepara- 
tions are  made.  To  lHustrate :  A  party  may 
pnrchBse  and  load  a  gun,  with  the  declared 
intention  to  shoot  hl8  neighbor;  bat,  until 
gome  movement  Is  made  to  nse  the  weapon 
upon  the  person  of  his- Intended  victim,  there 
Is  only  preparation,  and  not  an  attempt. '  Tot 
the  preparation  he  may  b%-  held  t6  keep  the 
iteace,  bnt  he  fs  not  chargeable  with  any  In- 
tent 'to  km.  So,  in -the  present  case,  the 
declarations  and  eiopement  and  request  for  a 
magistrate  were  preparatory  to  the  mar- 
riage ;  bnt  until  the  ofBcer  was  engaged,  and 
the  parties  stood  before  him,  ready  to  take 
the  vows  appropriate  to  the'  contract  of  mar- 
riage. It  cannot  be  said  in  strictness  (1.  e.,  In 
n  legal  sense)  that  the-  attempt  was  made. 
The  attempt  contemplated  bj*  the  statute 
must  M  manifested  by  acts  which  would  end 
In  the  consummation  of  the  particular  of- 
fense, but  for  the  Intervention  of  circumstan- 
ces Independent  of  the  trill  of  th*  party." 

Whatever  may  have  been  petitioner's  Inten- 
tion, there  Is  no  testimony  showing  any  overt 


act  In  an  attfempt  to  kill  «r  Injure,  and  the 
allegation  of  want  of  probable  cause  Is  there- 
fore sustained. 

For  the  reasons  stated  herein,  we  are  of 
opinion  that  there  Is  no  legal  anthority  for 
holding  the  petitioner  In  custody,  and  he 
must  he  discharged. 

'Writ  of  habeas' corpus  allowed,  and  peti- 
tioner discharged. 

FUKMAN,  P.  J„  and  OWEN,  J,  concur. 


COX  et  al.  V.  STATE. 

{Criminal  Court  of  Appeals  of  Oklahoma.    Nov. 

2.  1909.) 

1.  iNDICntERT   AITD    INFOEMATIOK    <H    17,    47, 
48*)-"SOFFICIBIICT— CaPTIOW. 

{Bj  No  indictment  or  information  is  insof- 
ficient  by  renson  of  a  defect  or  imperfection  in 
the  matter  of  form  which  does  not  tend  to  prej- 
udice the  substantial  rights  of  the  defendant 
upon  the  merits. 

(b)  While  it  is  best  for  aa  information  to 
have  a  caption,  yet  its  absence  or  .errors  in  it 
are  not  fatal  to  the  information. 

[Ed.  17ote.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  if  80,  1S7,  158; 
Dec.  Dig.  SI  17,  47,  48.*] 

2.  CaiuiNAi.  tikyr  (f  1180*)— Rcvnw-'Baiiara 

— BBQuiarria  and  Sufficibnct. 

(a)  Upon  appeal  the  brief  must  state  the 
precise  error  complained  of.  and  enough  of  the 
record  to  enable  this  court  to  understand  the 
Question  presented,  and  also  state  the  pafe  of 
the  record  upon  whjch  matter  complainM  of  will 
be  found,  and  must  also  clearly  state  the  argu- 
ment, and  cite  the  anthoritiea  relied  upon,  or 
anv  supposed  errors  will  be^  treated  aa  waived, 
unless  they  are  fuodamsatal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {§  2065-2970;   Dec.  Dig.  I  1130.*] 

3.  Criuinai.  Law  (g|  304,  338»)^Evidehos— 
.Materialitt— JUDiciAii  NoncB— Bebb  Iir- 

TOXlCATINfl. 

'  (a)  Objections  should  he  sustainsd  to  all 
questions,  the  answers  to  which  coald  not  alEeet 
the  matter  at  issue. 

(b)  The  court  will  take  Judicial  knowled|>e  of 
the  fact  that  beet  is  intoxicating,  and  its  sale 
is  prohibited :  nndet  oor  CvoMitutlon  and  sut- 
utes.  , 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  716;   Dec  Dig.  H  304,  338.»] 

4.  Criuinal  Law  (S  59*)— Iktoxioatiro  Liq- 

TJOBS     (8    168*)  — PEB80N8     KKSPOXSIBUC  — 
AOENCT- "PbINCTPAUS.  " 

"  <•)  Tke  civii'  law  of  .agency  has  n«  applica- 
tion t^  violations  of  criminal  law. 

(b')  All  persons  who  are  concerned  in  the  com- 
mission of  an  offense  are  "principals,"  Snd 
should  be  prosecuted  and  convicted  as  such,  and 
it  is  immaterial  as  to  whetiier  they  are  present 
when   the  crime  ia  actually  committed. 

(c)  Where  a  person  is  the  proprietor  of  a 
joint,  and  keeps  beer  and  whiaky  there,  and 
has  a  United  States  license  to  pursue  the  busi- 
ness of  selling  liquor,  he  cannot  escape  respon- 
sibility for  a  sale  made  by  his  barkeeper  upon 
the  ground  that  he  was  not  present  when  tlie 
sale  was  made. 

(Ed.  Note. — For  other  cases,  see  Criminal  Law, 
—      ■&  71-81;    Dec  Dig.  I  6»;»    In- 
Squors,    Cent    Dig.    H    189-192; 


Cent  Dig.  »  71-81;    £»ec  Dig.  I  68:*    In- 
toxicating   Liquors,    Cent    Dig.    H 
Dec.  Dig.  I  168.* 

For  other  definitions,,  see  Words  and  Phrases, 
vol.  6,  pp.  5553-5557  ;    vol.  8,  p.  7763.1 
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5.  IirDicrMBKT  Atrt  Ihtobmatmit  .(|  S2*)  — 

VeBITICATION— SUFFICIEKCT. 

(a)  For  a  properly  verified  information  for 
selling  intoxicating  lienors,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Informatien,  Cent.  Dig.  If  16S-168;  Dec. 
Dig.  S  52.*] 

(Syllabw  by  tbe  Oontt.) 

Appeal  from  District  Court,  Rogers  Coun- 
ty; Archibald  Bonds,  Judge. 

C.  B.  Cox  and  others  were  convicted  of  an 
unlawful  sale  of  intoxicating  liquor,  and. 
they  appeal.    Affirmed. 

H.  Tom  Klght,  for  appellants. 

FUKMAN,  P.  J.  1.  In  the  motion  for  a 
new  trial  the  sufficiency  of  the  Information 
is  cltaUenged.  The  information  is  as  teir 
lows: 

"In  the  District  Court  within  and  for  Rogers 
County,  State  of  Oklahoma,  Second  Ju- 
dicial District     Before  Hon.  T.  L, 
Brown,  Judge. 

"State  of  Oklahoma.  Plaintiff,  t.  Tom  Smith 
and  B.  C.  Cox  and  John  Tburman,  De- 
fendants.   Information. 

"Be  It  rememberea  that  Wm.  M.  Hall, 
county  attMney  in  and  for  Rogers  oonnty, 
state  of  Oklahoma,  who  prosecutes  in  the 
name  and  by  tiie  authority  of  the  state  of 
Oklahoma,  conies  herein  in  person  Into  tfas 
county  court  of  said  county  this  1st  day  of 
February,  1908,  and  upon  the  affldarlt  of 
Wm.  McClaln,  duly  BObscribed  and  sworn 
to  by  him  as  provided  by  law,  and- the  same 
is  hereto  attached,  marked  'Exhibit  A,'  and 
made  a  part  hereof,  gives  tke  court  to  nnda- 
stand  and  be  infonned  ttiat  on  tiie  23d  day 
of  January,  A.  D.  IMS,  In  Rogers  county, 
state  of  Oklahoma,  and  one  B.  C.  Oox,  Tom 
Smltli,  and  John  Tburman,  late  of  said  coun- 
ty, and  within  the  Jurisdiction  of  this  court 
then  and  there  being,  did  then  and  there 
willfnlly,  unlawfidly,  sell  one  pint  of  intoxi- 
cating liquor  to  Dave  Coker  contrary:  to  tbe 
form  of  tlie  statute  tn  such  case  made  and 
prodded,  and  against  the  peace  and  dignity 
of  tbe  state  of  Oklahoma. 

"Wm.  M.  Hall, 
'       "Couiity  AWomey,  Rogers  County. 

''Stat4'  of  Oklahoma,.  County  of  Rogersr-ss.; 

"Personally  «it>IKai^  before  me,  Archi- 
bald Bonds,  lodge  of  the  county  court  within 
and  for  the  county  of  Rogers,  state  of  Dkla- 
hona,  W.  id.  Hail,  of  lawful  age,  who,  being 
first  duly  sworn  upon  his  oath,  states  that  he 
1ft  the  county  attomt^  of  said  county,  that 
be  has  read  the  foregoing  Information  and 
knows '  the  contents  thereof,  and  that  the 
facts  and  allegations  therein  contained  are 
true.    W.  M.  Hall. 

"Subscribed  and  sworA  to  before  me  this 
1«C  day  of  I*«b.,  1908.  Archibald  Bonds, 
County  Judge. 


"Siateiof'OMaboiiM,  County  of  Rogers — 

"I,  W.  M.  MeClam,  after  being  first  duly 
swom,  deiioses  add  says  that  my  name  is 
W.  M.  McClaln.  I  live  In  Claremore,  Okl. 
I  am  37  years  of  age.  On  last  Friday  a 
week  ago,  on  or  about  January  23,  1908,  I, 
in  Company  with  Dave  Coker,  went  into  the 
place  of  business  of  Smith  and  Cox  on  Third 
street  In  the  town  'of  Claremore,  Okl.,  and  I 
saw  Dave  Coker  buy  of  John  Thurman,  an 
employs  of  Smith  &  Cox,  one  pint  of  what 
I  took  to  be  whisky,  for  which  he  paid  him 
$1.  We  afterwards  divided  tbe  contents  of 
the  bottle,  and  I  took  my  half  home  as  a 
medicine  for  my  family.  I  told  Coker  that 
I  wanted  some  good  whisky,  and  we  would 
go  up  to  Cox's  to  get  It,  and  I  saw  bim  pay 
John  Thurman  for  the  same,  and  saw  Thur- 
man give  bim  the  bottle.  Dave  Matthews 
was  present  at  the  time,  and  others  whose 
names  I  do  not  now  recall.  Tbe  contents  of 
the  bottle  I  did  not  taste,  but  it  looked  like 
wlilsky  and  smelled  like  whisky,  and  I  bought 
It  for  whisky,  or  rather  had  Dave  Coker  buy 
it  for  me  for  whisky.  I  gave  Dave  Coker  a 
balf  dollar,  and  I  saw  Thurman  take  some- 
thing and  pass  It  along  nnder  the  counter, 
and  I  saw  Coker  make  the  motion  as  if  to 
pay  for  the  same.  Wm.  McClaln. 

"Subscribed  and  swom  to  before  me  this 
1st  day  Of  February,  1908.  Lee  Settle,  Cleric 
of  the  District  Court" 

It  is  first  claimed  that  the  Information 
upon  its  face  discloses  the  fact  that  it  was 
presented  in  the  district  court  of  Rogers 
county,,  before  Hon.  T.  TJ.  Brown,  Judge,  and 
that  the  reoord  does  not  show  that  It  had 
ever  been  transferred  to  tbe  county  court 
Counsel  for  the  defendant  rely  upon  the  first 
paragraph  of  section  6367,  Wilson's  B«t.  ft 
Ann.  St  1803i  t«  sustain  their  oontentlon, 
whMi  Is  as  follows:  "Tbe  indictment  mast 
contain:  Fbrst  Tbe>  title  of  tbe  action,  spec- 
ifying the  name  of  the  tourt  to  which  the 
indictment  is  presented,  and.  the  name  of  the 
parties."'  Tbe  second  sectirai  of  section  6365, 
Wilson's  Okl.  St,  is  as  follows:  "The  Indlct- 
moit  is  sufficient  if  it  can  be  understood 
therafrosa:  First  That  it  is  entitled  In  a 
court  having  authority  to  receive  it,  though 
the  name  of  tbe  oonrt  is  not  stated."  Section 
5366,  Wilson's  Okl.  St.,  is  as  follows:  "No 
indictment  Is  tnsnlBcIent,  nor  can  the  trial 
Judginent,  vr  other  pr<oceedlngs  thereon  be 
affected,  by  reason  of  a  defect  or  imperfec- 
tion in  the  matter  of  form  which  does  not 
tend  to  the  prejudice  of  tbe  substantial 
rights  of  the  defendant  upon  the  merits."  So 
we  see  that  1^  the  express  language  of  the 
statute  tbe  omission  of  any  matter  of  form 
from  an  Indictment,  which  does  not  tend  to 
tbe  prejudice  of  tbe  substantial  rights  of  a 
defendant  upon  tbe  merits,  does  not  affect 
tbe  suffldleney  of  an  Indictment  It  Is  best 
to  have  ft  correct  cai>tlon  to  an  indictment  or 
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Information,  bnt  It  does  ztot  add  to  or  take 
from  the  charging  part  of  the  Indictment  or 
information.  Its  presence  neither  gives  to 
the  defendant  any  additional  rights,  nor  does 
Its  absence  impose  any  additional  burdens 
upon  him.  If  it  appears  that  the  Indictment 
is  filed  In  a  court  having  Jurisdiction  of  the 
offense  charged,  the  purpose  of  the  law  has 
been  accomplished.  The  caption  of  the  in- 
formation now  before  us  Is  no  part  of  the 
information  itself.  There  is  nothing  except 
this  caption  to  indicate  that  this  Information 
was  ever  filed  in  the  district  court  of  Bogers 
county.  This  was  simply  a  clerical  error 
on  the  part  of  the  county  attorney.  The  rec- 
ord shows  that  the  Information  was  filed  and 
presented  in  the  county  court,  which  had 
Jurisdiction  of  the  offense  charged.  This 
was  sufficient 

2.  The  second  assignment  of  error  Is  as 
follows:  "That  the  court  erred  in  admitting 
testimony  on  the  part  of  the  defendant  in 
error,'  as  shown  by  the  transcript  filed  here- 
with." The  brief  does  not  present  any  ques- 
tions asked  or  answer  thereto  under  this  as- 
sigimient.  It  is  the  duty  of  counsel,  when 
they  bring  a  case  to  this  court  for  review, 
to  state  in  their  brief  the  precise  error  com- 
plained of,  and  to  correctly  copy,  in  the  brief 
enough  of  the  record  to  enable  this  court  to 
imderstnnd  the  question  iiresented.  They 
should  also  give  the  page  of  the  transcript 
upon  which  the  matter'  complained  of  will 
he  found.  ThU  cdnrt  is  toe  busy  to  under- 
take to  hunt  throu^  haystacks  for  needles. 
The  brief  should  ateo  clearly  present  their 
arguments  and  cite  the  authorities  relied  up- 
on. Not  a  single  question  asked  by  counsel 
for  the  state  or  answer  thereto,  iS  presented 
under  this  assignment,  and  no  motion  is 
made  of  any  exceptions  to  any  such  questlmi 
or  answer.  No  argument  is  made,  and  no 
authorities  are  cited.'  If  ally  erinza  were 
committed  by  the  court  in  the  admission  of 
evidence  against  the  defendant,  they  •  are 
therefore  waived. 

3.  The  third  assignment  of  ettot  to  as 
follows :  "The  court  erred  in  ruling  out  and 
excluding  competent  and'  legal  evidence  on 
the  part  of  the  plalntltt  in  error,  as  shown  by 
the  transcript  filed  herewith."  The  brief 
complains  of  only  one  ruling  of  the  court  in 
exclusion  of  evidence.  When  the  defendant 
was  on  the  stand  testifying  in  his  own  behalf, 
his  counsel  asked  him  the  following  question : 
"Xon  said  some  time  last  summer  you  took 
out  wholesale  license  for  selling  a  car  load 
of  Uno;  state  whether  Uno  Is  the  same  as 
this,  except  that  they  have  different  labels, 
and  if  the  same  people  make  it"  This  ques- 
tion was  objected  to  by  the  county  attorn^, 
and  the  objection  was  sustained  and  the  de- 
fendant reserved  an  exception.  In  the  brief 
for  the  defendant  it  is  said:  "'We  submit 
that  the  court  erred  In  refusing  to  admit  this 
testimony  for  the  reason  that  the  defendant 
In  error  had  gone  into  the  question  as  to 


whether  or  not  Uno  anfl  Rochester  were  In- 
toxicating beverages,  and  It  was  proper  for 
the  defendant  to  rebut  this  testimony  and 
show  that  Uno  and  Rochester  were  not  In- 
toxicating, and  that  they  contained  the  same 
amount  of  alcohol,  even  though  labeled  with 
different  labels."  The  testimony  In  connec- 
tion with  which  this  question  was  asked  is  as 
follows:  "What  is  your  name?  B.  C.  Cox. 
One  of  the  firm  of  Cox  &  Smith,  are  you? 
Yes.  'What  business  are  you  engaged  In? 
Pool  ball  and  cigar  stand.  Do  you  sell  any 
kind  of  drinks  up  there?  Yes,  sir.  'What  do 
you  sell?  Uno,  soda  water.  Any  Rochester? 
No,  sir.  Here  are  some  wholesale  liquor  li- 
censes; do  you  know  anything  about  them? 
Yes,  sir.  When  did  you  get  them?  When? 
About  two  months  ago.  'Where  did  yon  buy 
your  stuff  from?  J.  B.  Quigley.  Kansas  City? 
Yes,  sir.  State  whether  or  not  the  stuff  you 
bought  from  Quigley  was  intoxicating.  (Ob- 
jected. Sustained.)  I  will  ask  you  ta  state 
wbetlier  or  not  you  sought  the  advice  of  a 
certain  lawyer  or  agent  as  to  whether  this 
Uno  was  intoxicating?  (Objected.  Overrul- 
ed.) State  whether  or  not  yon  sought  the  ad- 
vice of  a  certain  lawyier  as  to  whether  the 
cflr  load  of  Uno  iMught  through  Quigley  fiotai 
Kansas  City  was  Intoxicating  or  not  and  on 
which  you  acted,  on  their  advice.  Yes,  sir. 
You  say  yon. got  a  license  for  that;  what  did 
you  get  It  for?  Did  yon  gefe  it  on  your  own 
notion?  (Objected.)  Hctw  came  yon  to  get 
these  lieenaes?  Th^  asked  me  to  get  them. 
Who  did?'  The  lawyer  and  Mr.  Quigley. 
They  weueisent  in 'mistake  of  the  license;  I 
ordered  wholesale  malt,  liquor  and  retail  malt 
liquor  licenses.  Do  you  drink  intoxicating 
drinks?.  Yes,  sir.  State  whether  or  not  yon 
have  dnank  any  Rochester  exhibited  as  such, 
and  whether  It  Is  intoxicating  or  not  (Ob- 
jected to.  .Overruled.)  State  whether  or  not 
Mr.  Oox,  what  I  have  In  my  kand  is  a  part  of 
the  saiae'  as  taken,  by  the  .sheriB,  Mr.  Ste- 
phens, is  intoxicating.  (Objected  to,  as  It 
sbows  it  is  »  beer.)  This  drink  is  labeled 
Rochester,  a  mild  l>eer,  brewed  and  bottled  by 
the  Rochester  Brewing  (Do.,  Kansas  (^ty,  Mo. 
This  stuff  was  taken  from  your  building  by 
the  sheirlff  was  it  not?  Yes,  sir.  And  was 
indorsed  by  the  sherJUC  as  stuff  taken  from 
your  building  when  arrested?  Yes,  sir.  State 
whether  or  not  the  same  to  Intozicatlntr  or 
not  (Objected  to.  Overruled.)  I  don't  think 
It  was  intoxicating ;  if  so,  I  would  not  have 
sold  It.  State  whether  or  not  to  drink  in  a 
reasonable  quantity,  a  man  would  become  In- 
toxicated.   No,  sir." 

It  wjll  be  observed  that  the  offense  to  alleg- 
ed to  have  been  committed  prior  to  the  pas- 
sage of  the  enforcement  act.  The  queetion 
presented  must  therefore  be  determined  under 
the  provisions  of  the  Constitution.  Section  9, 
Bunn's  Const  OkL,  among  other  things,  pro- 
vides ;  "Any  person.  Individual  or  corporate, 
who  shall  manufacture,  sell,  barter,  give 
away,  or  otherwise  furnish  any  Intoxicating 
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Uqnor  of  any  iihd,  Inclnalng  t»e«fr,  ale,  ind 
wine,  contrary  to  the  provisions  of  this  sec- 
tion. Or  who  shall,  within  the  abore^escrlb- 
ed  portlonB  of  the  state,  advertise  for  sale  or 
solicit  the  purchase  of  any  such  liquors,  or 
who  shall  ship  or  in  any  way  convey  such  liq- 
uors from  other  parts  of  the  state  Into  the 
portions  hereinbefore  deserlhed,  shall  be  pun- 
ished, on  conviction  thereof,  by  fine  not  less 
than  fifty  dollars  and  by  imprisonment  not 
less  than  thirty  days  for  each  offense."  This 
provision  makes  the  sale  of  any  kind  of  in- 
toxicating liquor  unlawful,  and  included  beer, 
ale,  and  wine  In  the  prohibited  Uquora.  It 
was  as  much  an  offense  under  this  provision 
of  the  Constitution  to  sell  beer,  ale,-  and  wine 
as  it  was  to  sell  whisky  or  brandy.  The  de- 
fendant's own  testimony  establishes  the  fact 
that  he  had  received  a  car  load  of  beer  about 
two  months  before  the  trial.  The  trial  began 
on  the  7th  day  of  February,  1908.  This  was 
nearly  three  months  after  the  Incoming  of 
statehood.  So  he  had  received  this  beer  about 
three  weeks  after  the  Constitution  went  into 
effect,  and  before  the  date  of  the  offense 
charged.  The  record  shows  that  at  the  time 
of  the  alleged  commission  of  this  offense  the 
defendant  had  at  his  place  of  business  a 
United  States  internal  revenue  license  to  "pur- 
sue the  business  of  retail  liquor  dealer  at 
Claremore,  lli  Rogers  county,  and  that  he 
also  had  at  his  place  of  business  a  United 
States  revenue  license  to  pursue  the  business 
of  wholesale  de'nlef  "in  malt  liquors  at  Clare^ 
more.  When  the  arrest  was  made  in  this 
case  something  like  two  barrels  of  beer  and 
some  whisky  tV^as  found  in  his  place  of  busl- 
neiss.  Under  these  factd  and  the^proivlsioris  of 
the  Constitution  any  answer  which,  could 
have  been  made  to  the  question  asked  wouM 
have  been  immaterial,  and  the  court  there- 
fore did  not  err  In  sustaining  the  objection 
thereto. 

4.  Defendant  further  complains  In.hls  brief 
as  follows:  '*That  the  verdict  was  contrary 
to  the  law  and  evidence  as  shown  by  the 
re<tord,  for  the  reason  that  the  evide'nce  of 
the  state  did  not  show  that  this  defendant 
B.  C.  Cox  ever  sold  a  pint  of  whisky  to  Dave 
Coker,  nor  does  It,  show  that  John  Thur- 
man,  who  was  acting  as  agent  for  B.  <i.  Cox, 
ever  sold  a  pint  of  whisky  to  Dave  Qoker, 
nor  does  the  evidence  show  that  thercwas 
a  pint  of  whisky  ever  sold,  and  ,even  if  a 
pint  of  whisky  had  been  obtained  by  Dave 
Coker  In  the  .pool  hall  of  B.  C.  Cox,  it  does 
not  show  that  John  Tburman,  la  acting  as 
agent  for  B.  C.  Cox,  manifested  the  guilty 
intention  of  acceptiifg  the  $1  alleged  by  Cok- 
er tQ  be  'due  the  bouse'  from  him,  but  at 
the  time  Dave  Coker  paid  John  Thurman 
$1,  Thurman  asked  Coker  what  It  was  for, 
and  he  said  to  him  that  he  'owed  the  house 
$1' ;  that  at  the  time  Thurman  received  and 
accepted  tbis  |1  be  neither  knew  what  it  w^ 
for  beyond  a  debt  owing  to  the  house,  nor 
did  be  bar*,  any.  knoiwledga  oC  Cok«r  everob- 


taiaing  a  bottle  <^  tbe  sh^  in  said  house." 
This  calls  for  a  review  of  the  testimony. 
The  record  shows  conclusively  that  the  wit- 
nesses as  to  the  sale  of  the  whisky  were 
exceedingly  anwilling,  and  that  they  did  all 
in  their  power  to   screen  and  protect  the 
defendant,   and  were  clearly  biased  In  his 
favor.     Far   from   weakening  the  effect  of 
their  testimony,  this  increased  its  force  and 
weight.  ■   The   testimony   of   the   ready   and 
anxious  witness  may  well  be  questioned  on 
account  of  his  anxiety  to  remember  some- 
thing against  a  defendant,  while,  upon  the 
other  hand,  a  manifest  attempt  to  forget  and 
favor  a  defendant  may  cause  a  Jury  to  at- 
tach great  Importance  to  admissions  which 
may  t>e  drawn  from  him.    The  evidence  dis- 
closes that  the  following  facts  were  reluc- 
tantly drawn  from  the  witnesses  against-  the 
defendants:   The  defendant  Cox  was  engaged 
in  the  business  of  running  a  f)ool  hall  and 
JiAiit  in  Claremore,  and  the  defendant  Tbur- 
man was  attending  the  bar  for  Cox,  and  the 
bar  was  fumiahed  as  such  places  usually 
are.    Cox  had  a  United  States  liquor  license 
to  pursue  the  retail   liquor   business.     The 
windows  of  the  room  were-  frosted  so  that 
no  onef  could  see  through  them.    There  was 
a  Mind  or  screen  concealing  the  bar  from 
the  door.     About  'two  barrels  of  beer  and 
some  whisky  were  found  In  the  place  when 
fbe  arrest  was  mad^.    About  the  date  of  the 
alleged  offense  Mr.  McClaIn  and  Dave  Coker 
went  -Into  the  bar.'  McCtein  had  giten  C<Aet 
money  to  purchase  whisky.     Coker  went  be- 
hind the  bar  asid  Spokv  to  Thnrmib.  .  Ooker 
picked  up  a  bottle  of  whisky  inside  the  coun- 
ter, and  gave  Thurman  a  dollar,  and  said: 
"I  owe  the  house,"  and  McClain  and  Coker 
went  out*'abd'  Sivldea<  the  whisky.    On  being 
a«fced   it  be  did   owe  tl^e  house,  anythliig 
Coker  said  be'  did  not  know'  whether  be  dl?l 
or  not,  '  It  was  evident  that  these  witnessed 
were  inbet  reluctant,   and'  did  all  in  their 
powMN  to  protect  the  defendant    In  the  light 
of  the  facts  in  the  ease  the  Jury  were  fully 
warranted  In  finding  that  there  was  a  sale 
of  the  whisky  by  Tburman  to  .  Coker,  an4 
that  tbe  daljn  that  Coker  was  simply  pay> 
ibg  tbe  borne  a  debt  was  a  stlbterfnge  for 
the. purpose  of  concealing  the  sale.     No  In- 
teUigeot  and  honest  Jury  should  allow  them- 
selves to  be  impoaed  upon  by  any  mich  de>- 
vice  as  this.     It  is  child's  play  for  Cox  to 
attempt  to  escape  responsibility  for  tbe  act 
of  Tbdrman  in  selling  whisky  to  Coker.    Tbe 
frosted  windows  and.  screens  before  the  bar, 
and  the  United  States  Uquor  license,  and  tbe 
general  fumisbings  oit  tbe  bar,  and  tbe  fact 
that  whisky   and  beer  were   found   in   the 
Joint,   conclusively  proves   the  purpose   for 
which  it  was  kept     The  facts  were  all  adr 
misslbla  in  evidence  as  a  part  of  tbe  res 
gestae  of  tbe  offense  to  prove  the  dutractcr 
of  the  joint  and  the  parpoije.for  whlcb  it 
was  beinx  kept.     Thurman  wa&.  simply  a 
barkect)«r  for  One  .Tbs-aet  e(  .a^nnaaa  was 
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the  act  of  Oox,  wb^ier  Ooz  WM'pvescnt  or 
Dot  when  the  Bale  was  madOi  becanse  the-erl- 
dence  shows  that  th^'Wece  actlog  together 
in  violating  the  law.  No  man  can  screen 
himself  behind  the  civil  law  ef  agsnc?  in 
the  commission  of  crime.  All  persons  who 
are  concerned  In  the  commission  of  an  of- 
fense, whether  they  directly  commit  it  or 
aid  or  abet  In  Its  commission,  though  not 
present  when  it  is  committed,  are  princi- 
pals, and  should  be  prosecuted  and  convict- 
ed as  such.  The  evidence  amply  sustained 
the  verdict,  and  the  court  did  not  orr  In 
overruling  the  motion  for  a  new  trial  <«  this 
ground. 

6.  It  Is  objected  that  the  information  is 
not  properly  verified.  Upon  a^  examination 
of  the  cases  of  Flowers  v.  States  2  Okl.  Cr.  R. 

,  101  Pac.  SGO,  Salter  v.  State,  2  Okl.  Gr. 

R.  — ,  102  Pac.  719,  and  De  Graff  v.  State, 
S  Okl.  Or.  a.  — ,  103  Pac.  638,  it  wUl  be 
found  that  the  verification  is  strictly  in  har- 
jnony  with  theae  cases. 

Q.  One  of  the  grounds  relied  upon  for  a 
new  trial  la  that  all  of  the  instructions  to 
the  Jury  were  not  in  writing.  An  examina- 
tion of  the  record  does  not  sustain  this  con- 
tention. If  any  oral  Instructions  were  given, 
that  fact  does  not  appear  in  the  record,  and 
no  exceptions  were  reserved  thereta 

The  defendants  were  properly  proceeded 
against  by  information,  and  were  fairly  tried. 
The  evidence  sustains  the  verdict  The  Judg- 
ment of  comTlction  la  therefore  afllrmed. 

DOYUl  and  OWEN,  JJ.,  concnr. 


<M0ia.7») 

BOWMAN  et  at.  ▼.  BIIiBT. 

(Supreme  Court  of  Oklahoma.    Sept.  14,  1900.) 

OOMSnTDTIOHAI.  LiAW    (f   lOVi*)— KBTABUBH- 
MENT  OF  COMBTHUTION— AfPINDKD    SCHKD- 

tru. 
Section  18i  art.  T,  Court.,  which  frfovides 
1ft  part  that  "the  olBee  at  justice  of  tks"  peace 
is  be^by  created,  and  until  otherwiae  prpvided 
by  law,  courts  of  justices  of  the  peace  shall  have, 
coextensive  With  the  county,  larisdiction  as  eX- 
aminiog  and  committing  magBtratcs  in  all  fel- 
ony cases,  and  shall  have  jurisdiotion,  codour- 
rent  with  the  county  court,  in  dvll  cases  where 
the  amount  involved  does  not  exceed  two  hun- 
dred dollars,  exclaslve  of  interest  and  costs,  and 
concurrent  jarisdiction  with  the  county  court 
in  all  misdemeanor  cases  in  which  the  nnnish- 
ment  does  not  exceed  a  fine  of  two  hundred 
dollars  or  imprisonment  fai  the  county  jail  for 
not  exceeding'  thirty  days,  or  both  such  fine  and 
imprisonment,"  is  only  a  limitation  upon  the  ju- 
risdiction of  Justices  of  the  peace  "until  other- 
wise ptovldedby  law,"  and  did  not  prohibit  the 
constttotional  convention  from  putting  in  foro* 
.in  the  state  by  section  2  of  the  Schedule  the 
laws  of  the  territory  of  Oklahoma  conferring  ju- 
risdiction on  justices  of  the  peace  in  forcible 
entry  and  detainer  cases. 

[Bd.  Note.— For  other  cases,  see  Odnttltutiait- 
al  Law,  Dec.  Dig.  I  10%.*] 


(Syllabus '  by  "the  Court.) 


Bnrar  tiMii  Tnlw  Oamttr  Oonrt;  Oubaer, 
Jodga 

Unlawful  detainee  In  a  Justice's  court  by 
Joha  8.  Bllby  asalnst  Ony  Bowman  and  oth- 
ers. There  waa  a  Judcmept  for  plaintiff,  and 
defendants ,  BDi>ealed  to  the  county  court, 
where  Judgment  was  agahi  rendered  for 
plaintiff,  and  defandsnts  bring  error.  Af- 
firmed. 

Boach  k  Bradley,  for  plaintiffs  in  error. 
Oai'roU  ft  Walker  and  West,  Mellette  &  Jones, 
for  defendant  In  error. 

KANB,  C.  3.  This  hi  an  action  In  forcible 
entry  and  unlawful  detainer,  filed  before  G. 
M.  Lttson,  a  Justice  of  the  peace  for  Tulsa 
county ;  the  defendant  in  errpr  being  plaintia 
below,  and  the  plaintiffs  in  error  defendants. 
The  defendants  demurred  to  the  complaint 
on  the  ground  that  the  Justice  of  the  peace 
was  without  Jurisdiction  of  the  subject-mat- 
ter, of  the  action.  The  Justice  overruled  the 
demurrer,  and,  the  defendants  declining  to 
answer,  an  appeal  was  taken  from  this  rul- 
ing on  the  demurrer  to  the  county  court  The 
county  court  also  overruled  the  demarrer, 
and  the  defendants,  again  declining  to  an- 
swer, have  appealed  to  this  court  to  have  the 
judgment  of  the  county  court  reviewed. 

Counsel  for  plaintiffs  In  error  Insists  that 
the  county  court  erred  in  holding  that  a 
Justice  of  the  peace  has  Jurisdiction  over  the 
action  of  forcible  entry  and  unlawful  detain- 
er. They  argue  that  the  Constitution  of  the 
state  confines  the  Jurisdiction  of  Justices  of 
the  peace  to  the  following  cases:  (1)  As 
»T-nm»nt»^y  and  committing  magistrates  in  all 
felony  cases;  ^  in  all  misdemeanor  cases 
in  which  the  punishment  does  not  exceed  a 
fine  of  $200  or  imprisonment  for  30  days,  or 
both  such  flne  and  imprisonment;  (3)  dvil 
cases  where  the  amount  Involved  doeo  not 
exceed  $200.  Section  18,  art  7,  Const,  pro- 
vides: "The  office  of  Justice  of  the  peace  la 
hereby  created,  and,  until  otherwise  provided 
by  law,  courts  of  Justices  of  the  peace  shall 
have,  coextensive  with  the  county,  Jurlsdic- 
|don  as  examining  and  committing  magistrates 
In  all  felony  cases,  and  shall  have  Jurisdic- 
tion, concursent  with  the  conn^  court.  In 
dvll  paaes  where  the  amount  involved  does 
hot  exceed  two  hundred  dollars,  exclusive  ot 
Interest  and  costs,  and  concurrent  Jurisdic- 
tion with  the  county  court  In  all  mlBdemennor 
cases  In  which  the  punishment  does  not  ex- 
ceed a  flne  of  two  hundred  dollars  or  Im- 
prisonment in  the  county  jail  for  not  exceed- 
ing thirty  days,  or  both. such  flne  and  Im- 
prisonment •  •  *"  It  will  be  noticed  by 
the  foregoing  excerpt  that  it  was  not  in- 
tended to  place  a  hard  and  fast  limitation  up- 
on the  Ju^sdiction  of  Justices  of  the  peace, 
but  such  limitation  was  only  to  continue  "un- 
til otherwise  provided  by  la^."  Section  21 
<tf  the  enabling  act  (Act  Jtme'lQ,  1906,  c 
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38Se5,  34  ^t.  ■i77)'ppivfde8;"ln'pftrt,  thtlt, 
"the  offJcera  of  the  state  government  formed 
In  puranance  of  said  Constitution,  as  provid- 
ed by  said  constitutional  convention,  ^all 
proceed  to  exercise  all  the  fonetlons  of  snoh 
state  officers;  and  all  laws  tu  force  in  the 
territory  <*  Oklahoma  at  the  time  of  the  ad- 
mission of  said  state  Into  the  Union  shall  be 
in  force  thronghont  said  state  except  as  modi- 
fled  or  changed  by  this  act  or  by  the  Consti- 
tution of  the  state  and  the  laws  of  the  Unit- 
ed States  not  locally  itmppllrable  shall  have 
the  same  force  and  effect  within  said  state 
as  elsewhere  witMn  Hie  United  States."  The 
constitutional  convention  by  ordinance  irrev- 
ocable accepted  the  terms  of  the  enabling  act, 
and  by  the  Schedule  gave  etlect  to  the  fore- 
going provision.  The  preamble  to  the  Sched- 
nle  reads:  "In  order  that  no  inconvenience 
rtay  arise  by  reason  of  a  change  from  the 
forms  of  govemmeat  now  exlBtlm;  to  the  In- 
dian Territory  and  in  the  tendtor;^  of  Okla- 
homa, it  is  hereby  declared  as  follows :"  Sec- 
tion 2  of  the  Sche<lnle,  following  the  pream- 
ble, provides  that :  "All  laws  in  force  in  the 
territory  of  Oklahoma  at  the  time  of  the  ad- 
mission of  the  state  into  the  Union,  which 
are  not  repugnant  to  this  Constitution,  and 
which  are  not'  locaHy  Inapplicable,  Shall  be 
extended  to  and  remain  In  force  in  the  state 
of  Oklahoma  until  they  expire  by  their  own 
limitation  or  are  altered  or  repealed  by  law." 
It  is  clear  that  the  state  adopted  the  terri- 
torial law  for  the  reason  stated  In  the  pre- 
amble to  the  Scheduler  that  1^  in  order  that 
"no  inconvenience  may  arise  by  reason  of  a 
i*hange  from  the  forms  of  govemhient  now 
existing  In  the  Indian  Territory  'and  In  the 
territory  of  Oklahoma."  Section  5086,  Wil- 
son's Rev.  &  Ann.  St.  1003f, -which  was  in 
force  In  the  territory  of  Oklahoma  at  the 
time  of  the  adoption  of  the  Constitution,  pt6- 
vldes  that:  "Any  Justice,  within  his 'proper 
county,  shall'  have  power  to  incfulre,  in  the 
manner  herelnaff^  directed,  as  well  against 
those  Who  make  unlawful  aiid  foretblfe  Sntry 
into  lands  and  tenements,' '  and  detain  the 
same,  as  against  those  who,  haying  a  lawful 
and  peaceable  entry  Into  land  or- tenements; 
unlawfully  and  bjr  force  hold  the  same;  iind 
if  it  be  found,  upon  suPh  Iiititiiry,  that  an 
unlawful  and  forcible  entry  hafe  'been  made, 
and  that  the  same  lands  and  tenements  are 
held  by  force,  'or  that  the  same,  after  a  law- 
t\\\  entry,  are  held  unlawfifllj?.  then  said  Jus- 
tice shall  cause  the  party  coinplahilr^g  to  have 
restitution  thereof."  Section  5087,  Wilson's 
Rev.  &  Ann.  St.  1903,  prescribes  the  class  of 
cases  this  remedy  'may  be  applicable  to.  It 
reads  as  follows :  "Proceedings  under  this 
article  may  be  had  In  all  cases  against  ten- 
ants holding  oveir  their  terms;   In  sales  of 


real  estate  on  executions,  orders,  or  other  Ju- 
'di(*ial  liiooesg;  wBeA  the  jud«miiBt  delifior  was 
In  possession  at  the  time  of  the  rendition  of 
the  'judgment  or.  decree,  by  virtue  of  whidi 
such  sate  -was  made ;  in  sales  by  executors, 
'adminlotratorH.  suardians,  and  on  partition 
where  any- of  the  partle»to  the  partition  were 
]n  possession  .at  the  coinmcncement  of  ^  ttie 
iiuit,  after  such  sales,  go  made,  on.  execution, 
or  otherwise,  shall  have  been  examined  by 
the  proi>er  court,  and  the  same,  by  said 
c-ourt,  adjudged  .legal ;  and  in  cases  where 
the  defendant  Is  a  settler  or  occu{>ier  of  lands 
fiad  Unementa,  without  color  of  title,  aad  to 
which  the  complainant  has  the  right  'Of  pos- 
session. This  section  is  not  to  be  construed 
as  limiting  the  provisions  of  the  first  preced- 
ing section."  It  was  (evidently  the  intention 
of  tbft  framers  ot  the  Constitntion  to  leave 
the  qnesOon  of  the  Jurisdiction  of  Justices  of 
the  peace  open  to  be  fixed  by  the  proper  leg- 
islative autborltyv  and  In  the  meantime,  to 
avoid  Inconvenience,  to  adopt  1^  the  schedule 
the  old  Oklahoma  Territory  statutes  on  the 
subject.  Th^  enactment  of  section  2  of  the 
Schedule  had  precisely  the  same  eCFect  as  tf 
the  legislative  assembly  haid  convened  Im- 
mediately after  statehood  and  passed  a  stat- 
ute on  the  subject  of  forcible  entry  and  de- 
tainer, tie  same  in  jrurport  as  that  in  force 
In  Oklahoma  Territory  when  statehood  be- 
came a  fact  If  the  liOgislature  could  pass 
such  a  law,  and  there  seems,  to  be  no  room 
for  doubt  upon  this  proposition,  the  consti- 
tutional convention  could  also  do  so  by  adopt- 
ing the  law  upon  the  subject  from  the  terrl- 
torj'  'Of  Oklahoma  ,ln  conformity  with  the  en- 
libUng  act,.  Thl%  to  our  mind.  Is  what  It  did; 
and  it  was  done  in  order  that  no  inconveni- 
ence may  arise  by  reason  of  the  change  from 
the  territorial  fo'rni  of  government  to  state- 
hood: We  know  6f'no"greftter  Inconvenience 
that  could  have  been  caused  by  the  changfe 
than  the  destruction  of  aa.effl^cionB  method 
of  haviqg  real  property  f6r<^1y  and  tortious^ 
ly  taken  speedily' retaken  from  the  trespasser 
apA  restored  ffi  .blii)  whose  possession  was 
thus  forcibly  and,,  unlawfully  interrupted. 
We  twli^-e  the  c^pstiitut^nal  qonren^on  biiid 
ti^e  power  to,  and  did  Ijy  tlje  t^dioption  of  sec; 
lion.  2  ot  the  Schedule,  confer.  Jurisdiction 
on  justices  of  the  peace  in  forclbia  entry  and 
detainer  cases  by  putting  in  force  in  the  stote 
ttie  laws  in.  rela.tlon  to  that  subject  tlkat  were 
in  force  in  the  territory  of  Oktaboma  at  the 
time,  the  Constitution  was  adopted,  i 

The  Jndgment  iof  the  court  iselow  Is  at- 
flrmed.    '  •        .  '   .• 

DUNN.   WILLIAMS,   HATES,   and  TUR- 
NER, JJ.,  concur. 
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SMITH  rt  al.  T.  PIRST  NAT.  BANE  OF 

CADIZ,  OHIO. 

(Supreme  Conrt  of  Oklahoma.     March  9,  1909. 

Rehearing  Denied  July  13.  1909.) 

1.  Chattel  Mobtoaoeb  ({  210*)  —  PATiaNT 
Without  Notice  of  Assignment. 

The  assignment  of  a  note  before  maturity 
to  a  bona  fide  holder  carried  with  it  a  chattel 
mortgage  executed  as  aecarity  therefor,  and  the 
assignee  alone  could  thereafter  discharge  tha 
mortgage  lien ;  payment  of  the  indebtedness  to 
the  original  mortgagee  by  a  purchaser  of  the 
mortgaged  property  being  insumcient,  though  the 
latter  had  no  notice  of  ue  assignment. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages,  Dec.  Dig.  S  210.*] 

2.  Chattel  Mobtoaoeb  ({  210*)— Patxkrt  to 
Obiqinal  Mobiqaoue  Afteb  Assionuent. 

A  clause  in  a  mortgage,  which  provides 
that,  "If  said  cattle  or  any  part  thereof  be  con- 
signed to,  or  sold  by,  any  person  excejit  said 
Tamblyn  ft  Tamblyn,  then  said  mortgagees  shall 
be  paid  the  proceeds  of  said  sale,  and  its  com- 
mission of  50  cents  per  head  on  all  the  above- 
described  cattle  80  sold,"  did  not  authorize  tba 
mortgagor  to  sell  the  cattle  to  others  than  the 
mortgagees,  and  pay  the  proceeds  of  the  sale  to 
Tambljm  &  Tamblyn,  after  the  note  secured  by 
such  mortgage  had  been  assigned  by  them  to 
some  one  else. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec  Dig.  t  210.*J 

Williams  and  Dunn,  J,r.,  dissenting. 
(Syllabus  by  the  Ck>urt) 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Terri- 
tory, Sitting  at  Ardmore;  Hosea  Townsend, 
Judge. 

Chattel  mortgage  foreclosure  by  the  First 
National  Bank  of  Cadiz,  Ohio,  against  W.  R. 
Smith,  W.  N.  Taliaferro,  and  others.  Judg- 
ment for  plaintiff,  and  Taliaferro  appeals. 
Affirmed. 

Cruce,  Cmce  ft  Bleakmore,  for  appellant 
I.  P.  Ryland  and  W.  A.  Ledbetter,  for  ap- 
pellee. 

KANES,  C.  J.  This  was  a  suit  In  equity 
commenced  by  the  First  National  Bank  of 
Cadiz,  Ohio,  the  appellee,  to  foreclose  a  chat- 
tel mortgage  upon  103  bead  of  cattle,  of  the 
value  of  13,000.  It  seems  that  on  the  18th 
day  of  June,  1001,  W.  R.  Smith,  H.  P.  Wlggs, 
and  Kd  Sacra  executed  their  promissory  note 
for  $4,430.40,  due  six  months  after  date,  to 
Tamblyn  ft  Tamblyn,  commission  merchants, 
and  of  even  date  therewith  made,  executed, 
and  delivered  their  chattel  mortgage  on  230 
head  of  cattle  to  secure  payment  of  same. 
On  the  Ist  day  of  July,  1901,  Tamblyn  ft 
Tamblyn'  Indorsed  and  delivered  the  note  to 
Annabel  Abell,  a  broker  of  Kansas  City,  Mo. 
On  the  8th  day  of  July,  1901,  Annabel  Abell, 
without  Indorsement,  sold  and  delivered  said 
note  to  the'  appellee  herein.  Subsequently, 
and  before  the  maturity  of  the  note,  the 
mortgagors  sold  103  head  of  the  cattle  cover- 
ed by  the  chattel  mortgage  to  the  appellant, 
W.  N.  Taliaferro,  who  took  possession  of  the 
same,  and  sent  the  purchase  price,  which 


amounted  to  $3,000,  to  Tamblyn  ft  Tamblyn, 
the  original  mortgagees.  Taliaferro,  at  the 
time  be  purchased  and  took  possession  of 
said  cattle,  bad  no  actual  knowledge  that  tbe 
note  bad  been  assigned,  but  was  assnred  by 
tbe  mortgagees  that  tbegr  stlU  held  tbe  same; 
Tbe  appellee,  plaintiff  below,  claimed  that 
the  assignment  of  the  note  operated  to  trans- 
fer the  mortgage,  and  that  Taliaferro,  the 
appellant,  took  tbe  cattle  subject  to  this  Hen. 
Taliaferro  filed  his  s^arate  answer,  admit- 
ting the  execution  and  transfer  of  the  note, 
but  claiming  that  he  was  an  innocent  pur- 
chaser for  value;  His  answer  contained  tbe 
following  paragraphs: 

"Second.  Defendant  states  that  under  the 
terms  of  tbe  mortgage  described  in  plaintiirs 
complaint  codefendaots  Smltti,  Sacra,  and 
Wlggs  had  permission  from  the  mortgagees 
to  ship  said  cattle  to  tbe  said  Tamblyn  ft 
Tamblyn,  or  to  sell  them  to  any  other  per- 
son, and  pay  tbe  proceeds  thereof  to  tlie  said 
mortgagees. 

"Third.  Defendant  states  ttiat  the  note 
sued  on  was  never,  by  tbe  said  Tamblyn  ft 
Tamblyn,  assigned  or  transferred  to  tlie 
plaintiff,  but  that,  on  or  about  tbe  1st  day 
of  July,  1001,  tiie  said  Tamblyn  ft  Tamblyn 
sold  the  said  note  to  one  Annabel  Abell,  in 
Kansas  City,  Mo.;  that  at  the  time  said  note 
was  sold  to  the  said  Annabel  Abell  she  was 
cognizant  of  tbe  fact  that  tbe  mortgagors 
had  been  granted  permission  to  sell  and  dis- 
pose of  said  property;  that  she  had,  for  a 
number  of  years,  been  engaged  as  a  broker 
In  Kansas  City,  Mo.,  and  was  acquainted 
with  the  custom  prevailing  In  the  said  Kan- 
sas City  among  such  commission  men,  con- 
cerning the  right  of  cattle  men,  or  tbe  own- 
ers of  cattle,  to  dispose  of  said  cattle  upon 
which  mortgages  existed,  in  favor  of  such 
commission  firms;  that  under  and  by  virtoe 
of  such  custom,  which  was  known  to  tbe  said 
Abell  and  the  plaintiff  herein,  cattle  men, 
who  had  executed  notes  to  tbe  commission 
firms  In  Kansas  City,  and  had  executed  mort- 
gages on  cattle  to  secure  said  loans,  had  per- 
mission of  the  mortgagees  either  to  ship  such 
cattle  to  such  mortgagees  to  be  by  them  sold, 
and  the  pro(;eeds  applied  to  such  indebted- 
ness, or  themselves  to  sell  such  cattle  to 
whom  such  mortgagors  so  desired,  and  dis- 
charge such  Indebtedness  by  paying  such  com- 
mission firms,  in  addition  to  such  indebted- 
ness, equal  to  50  cents  per  bead  on  all  cattle 
included  in  such  mortgage  or  mortgages. 

"Fourth.  Defei^dant  states  that  at  tbe  time 
said  Tamblyn  ft  Tamblyn  sold  said  note  to 
Annabel  C.  Abell  it  was  expressly  under- 
stood and  agreed  and  contracted  for,  between 
tbe  parties  thereto,  that  the  said  Tamblyn  ft 
Tamblyn  should  carry  out  the  agreement 
they  had  originally  made  with  the  said  mort- 
gagors, and  that  the  said  Tamblyn  ft  Tam- 
blyn would  act  ai>  the  agents  of  tbe  said  An- 
nabel  C.  Abell,  or  of  any  purchaser  to  whom 
she  might  sell  such  note.  In  and  about  tbe 
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collection  of  the  stime,  anfl  wonid  tbems^Ires 
■ell  Raid  cattle,  or  permit  the  mOTtgagon  to 
■ell  the  name,  and  pay  the  proceeds  to  the 
said  TaniMyn  &  Tamblyn,  who  ahould  them- 
eclves  pay  the  money  to  the  said  Annabel  C. 
Abell,  or  any  subsequent  purchaser  of  said  note. 

"Fifth.  Defendant  says  that  the  Bald  An- 
nabel C  Abell  sold  said  note  to  the  plaintiff 
on  or  about  the  8th  day  of  July,  1901,  and  at 
the  time  she  sold  said  note  she  advised  the 
plaintiff  that  the  mortgagors  had  permission 
to  sell  such  cattle,  and  that  the  said  cattle 
would  be  sold  by  the  said  mortgagors  at  or 
before  the  maturity  of  said  note. 

"Sixth.  Defendant  states  that  said  Annabel 
G.  Abell  did  not  Indorse  said  note  to  the 
plaintiff,  but  that  the  plaintiff  was  advised, 
at  the  time  of  said  purchase,  that  the  mort- 
gagee authorized  the  mortgagors  to  sell  and 
convey  the  title  to  said  cattle,  and  was  ad- 
rlsed  that  the  mortgagors  would  exercise 
such  right,  and  would  themselves  sell  and 
dispose  of  said  property,  and  that  the  plain- 
tiff consented  that  the  mortgagors  might  sell 
■uch  property,  and  assumed  the  rlSk  that  said 
mortgagors  and  the  said  Tamblyn  ft  Tamblyn 
would  pay  the  proceeds  of  such  cattle  to  the 
plaintiff. 

"Seventh.  Defendant  states  that  at  the 
time  he  purchased  the  cattle  of  bis  code- 
fendants,  be  had  no  knowledge  that  said  note 
had  ever  been  sold,  but  that  the  said  Tam- 
blyn &  Tamblyn  and  his  codefendants  as- 
sured him  that  Tamblyn  4  Tamblyn  still 
owned  such  note ;  that  the  said  Tamblyn  & 
Tamblyn  in  express  terms  authorized 'the 
mortgagors  to  sell  said  property  to  this  de- 
fendant, and  relying  upon  which  authority, 
this  defendant  purchased  said  cattle  for  the 
sum  of  $3,000,  and  paid  the  same  to  the 
Bald  Tamblyn  ft  Tamblyn." 

The  answer  contained  the  further  allega- 
'tlon  that  under  the  custom  long  prevailing 
among  commission  merchants  In  Kansas 
City,  where  the  note  was  made  payable,  and 
where  It  was  negotiated,  such  commission 
merchants,  when  they  loaned  money  to  cattle 
men  in  the  South  and  West  secured  by  mort- 
gage, granted  to  the  mortgdgors  the, right 
either  to  ship  the  cattle  to  the  mortgagees, 
to  be  sold  and  the  money  applied  to  the  sat- 
isfaction of  the  loan,  or  else  to  sell  the  cattle 
themselves  and  apply  the  money  to  the  dis- 
charge of  the  loan;  that  Gie  appellee  was 
cognizant  of  this  custom  when  lie  purchas- 
ed the  cattle,  and  therefore  bound  thereby. 
The  appellant,  Taliaferro,  further  answering 
alleges  that  the  chattel  mortgage  described 'in' 
the  complaint  contained  the  following  provi- 
sion: "All  of  said  cattle,  as  herein  mentloiled, 
are  to  be  held  in  said  pasture,  and  fed  by  the 
mortgagor  during  the  term  of  this  mortgage, 
and  at  least  three  days  before  the  maturity  of 
the  note  herein  mentioned  they  shall  be  ship- 
ped and  consiKiied  to  Tamblyn  &  Tamblyn  at 
the   stockyards  a,t  Kansas  Citjr,  Mo,  abcl 


when  sold  by  fhem,  the  proceeds  thereof  shalt 
be  applied,  first  in  the  payment  of  the  usual 
and  customary  commission  to  said  Tamblyn 
ft  Tamblyn  for  selling  the  same,  and  the 
balance,  or  so  much  thereof  as  may  be  nec- 
essary, shall  be  applied  to  the  Indebtedness 
hereinafter  mentioned.  If  said  cattle  or  any 
part  thereof  be  consigned  to  or  sold  by  any 
persons,  except  the  said  Tamblyn  ft  Tamblyn, 
then  said  mortgagee  shall  be  paid  the  pro* 
ceeds  of  such  sale  and  a  commission  of  SO 
cents  per  head  on  all  the  above-described  cat- 
tle BO  sold."  Defendant  further  alleges  "that 
Kansas  City  is  the  second  largest  live  stock 
market  In  the  world,  and  that  for  more  than  IS 
years  last  past  it  had  been,  and  at  the  time  of 
the  execution  of  the  note  and  mortgage  sued 
on  it  was,  the  general  custom  existing  in  ths 
said  Kansas  City,  among  all  tlw  live  stock 
commission  firms  doing  business  therein,  to 
Insert  In  all  mortgages  niK>n  lire  stock  pro- 
visions exactly  similar  in  substance  to  tbs 
provisions  herein^  Jnst  referred  to;  that  tliB 
meaning  of  said  provisions  was  that,  dnrluf 
all  the  times  aforessid,  accordlDg  to  the  gta- 
eral  custom  that  had  been  established  by, 
and  prevailed  among,  such  commission  flrms^ 
'tlM  mortgagors  of  live  stock  to  sncb  oom- 
mlBslon  firms  had  the  opUen,  eltlier  to  slilp 
the  cattle  to  the  mortgagees,  or  themselvea 
sell  the  cattle  to  whomsoever  they  so  desired, 
and  with  the  proceeds  discharge  such  ladebt- 
edness ;  that  the  provision  of  the  mortgage 
herein  toed  on  Just  refMred  to,  imder  the 
custom  prevailing  during  the  times  Iwreln 
mentioned,  in  said  Kansas  City,  authorised 
the  mortgagors  to  convey  said  cattle  to 
whomsoever  they  so  dsilred  and  transfer 
title  thereto.*'  A  general  deuuirer  to  tUs 
answer  was  Bastaineit  by  the  court,  and.  tba 
defettdsnt  TallBferro  detflnlas  to  answw 
fm'ther,  Jitdgmetit  was  entered  against  htm 
and  Ms  bondsmen  for  |8,000.  Judgment  for 
a  larger  amomit  was  entered  against  Smitft, 
SAiera,  and  vriggs,  who  filed  separate  an- 
swers In  the  court  below,  bat  have  taken  no 
appeal  to  this  oontL 

Counsel  for  Taliaferre  contend  that  tlte 
COitrt  below  oommittsd  error,  first  in*  *•■ 
taining  the  demurrer  to  his  answer;  and, 
second.  In  entering  lodgment  against  him. 
To  our  mind  tbe  demurrer  to  the  answer  was 
properly  sustained.  The  case  of  Swift  v. 
Bank  of  Washington,  114  Fed.  643,  B2  C. 
O.  A.  839,  seems  to  be  in  point,  and  decisive 
of  the  first  point  raised  by  counsel  tor 
plaintiff  in  error.  Tlie  facts  In  that  case 
were  tbat  on  the  81st  day  of  July,  1899,  W. 
H.  Orerlees  executed  and  delivered  to  W.  B. 
McAlHster  ft  Ca  his  negotiable  promisadCy 
note  for  92,264.58,  payable  at.  their  eOce 
St  Kansas  City  '  stockyards,  Kansas  Otty, 
Kan.,  10  montks  «fter  date.  For  a  valnsble 
consldMVtlota  McAlUstw  ft  Oo.  Indorsed  end 
delivered  tt«  note  before  Its  matnilty  to 
ths  Bank'  of  WaalilngtDO,  tte  defemdant  In 
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tnroi  and  piaintUZ  below,  Ql  eveft  4Uite  Trltti 
the  nota  the  maker  thereof  executed  a  chat- 
tel mortgage- on  certain  cattle  to  secure  its 
payment.  In  the  month  of  November,  189% 
C.  W.  Swift,  Jr.,  the  plaintiff  In  error  and 
defendant  belovf,  without  notice  that  the 
note  the  mortgage  was  given  to  secure  had 
been  assigned  to  the  plaintiff,  purchased  the 
mortgaged  cattle  from  Overlees,  the  mort- 
gagor, and  in  December,  1899,  paid,  or  caused 
to  be  paid,  to  McAllister  &  Oo.,  the  mort- 
gagees, the  full  amount  of  the  mortgage  debt, 
and  received  from  them  a  release  and  diS' 
charge  of  the  mortgage.  Afterwards  the 
plaintiff,  the  Bank  of  Washington,  brought 
this  action  In  r^evln  against  the  defendant 
Swift  to-  recover  the  cattle.  The  court  sus< 
tained  a  demurrer  to  the  defendant's  answer, 
and,  declining  to  plead  further,  Judgment 
was  rendered  against  It,-  whereupon  it  sued 
out  a  writ  /Of  error.  Paragraph  1  ot  the 
eyllabus  reads  as  follows:  "Assignment  of 
*  note 'before  maturity  to  a  bona  fide  bolder 
l»rrled  with-it  a.cliattel'raQgrtgage  exeoute4 
as  securtty  therefor,  ^nd  the  assignee  alone 
/wuld  thereafter  discharge  the  jnQptgage  Hen; 
j^yment  of  the  indebtednsfls  to  ,the  original 
mortgagee  by  a  porc^asev  of  the  ta^tg&git^ 
propecty  being  ioBuffident,  though  the  latr 
iter  tiad  no  notice  of  the  assignment."  .  Clv- 
•Coift  Judge  (Ualdwell,  who  delivered  the  opiiif' 
•tob,'  aayft:  "It  thus  appears  from  Vne  defeadr 
<anfs  answer  th*t  he  knew, when  he  poc- 
•cliased  the  cattle  that  the  mefftgage  was  ot 
record,  nnsatisfled,  and>  the  tnortcjage  debt 
iBBpald.  If  the  defendant  desired  to  l»^e 
•the  cattle  teleesed  tiOHi  tbe  Uen  of  the  mort- 
gage, he'tfioidd  Jiave  .re<inired  the  produe- 
■tion  and  cancaHatlon  of  the  npte  the  mori- 
'gage  was  gives  to  secure.  ■  Instead  of  doing 
tiiis,  be -.remitted  the  moosy  topHF  the 
mortgage  debt  to  McAllister  &  Oo.,  in  tbie 
-.eonfidence  tbat  they  would  i^ply  it  to  th^t 
.purpose.  His  confidence  was  iniq>li^(e0. 
Xhey  had  before  tbat  sold  and  transferred 
the  note  to  the  plBlntlf^  They  did  not  apply 
the  money  to  Its  payment;  bnt  instead  applied 
■It to  their  own  use,  and  wrongfully  «ucut- 
-ed  ft  release  of  the :  mortgage  that  la  of .  no 
Talne  against  the  plalBtlS.'' 

&i  one  of  the  cases  dted  by  Judge  Cald- 
well (New  Orleans  Oaaal  A  Banking  Co.  v. 
Montgomery,  96  U.  S:  16;  24  U  Ed.  MQ)  the 
rule  is  stated  by  Mr.  Justice  Swayne  as  fol- 
lows: "The  deed  of  trust  securing  the  pay- 
ment of  the  notes  was  an  Incident,  and  acces- 
'  sory  to  them.  The  transfer  of'  the  not^ 
carried  with  it  to  the  transCerees  the  benefit 
of  the  security.  The  tmstee  la  saeh  cases, 
Itte  a  mortgagee,  is  a  pondiaser  for  a  vain- 
able  conaideratton.  Botb  occropy  the  same 
ground  with  respect  to  notice,  aetual  and 
coostmctive.  It  la  that  of. a  bona  fide  pwv 
:  flkater  mtll  the  oontrair  Is  made  to  appear,'' 
Another  case  in  point  on  this  qaestlon  is  Hol- 
Unshead  t.  Jeihn  Stqart  A  Oo,  8.N.  P..  86,; 
77  N.  W.  88,  42  L.  H.  A.  669,  where  the  rule' 
Is  stated  by  Mr.  Chief  Justice  Corliss  as  fol- 


lowa:  "With  respect  to„D«g0tlable  paper  Uie, 
rule  Is  different  The  maker  must,  at  his 
peril,  ascertain  at  the  time ,  of  payment' 
whether  the  payee  is  still  the  owner  there- 
of. Although  the  purchaser  of  such  paper 
does  not  notify  the  debtor  of  the  fact  of 
such  purchase,  and  although  the  latter.,  la 
ignorant  thereof,  still  he  is  in  law  charge- 
able with  notice  of  the  rights  of  the  purclias- 
er,  and  therefore  he  pays  the  original  creditor 
at  his  own  risk."  On  rehearing,  the  Su- 
preme Court  of  North  Dakota  reviewed  the 
authorities  with  great  care,  and.  In  denying 
the  petition,  Mr.  Chief  Justice  Bartholo- 
mew said:  "Bespondent  knew  the  note  was 
negotiable,  and  that  the  quality  of  negotia- 
bility would  adhere  to  it  every  minute  until 
it  reached  maturity.  He  knew  it  was  Intend- 
ed to  pass  from  owner  to  owner  by  indorse- 
ment, an^  tbat  It  was  liable  thus  to  pass  at 
any  moment,  and  he  knew  that  the  last  per- 
son thus  receiving  It  coiild  require  at  bis 
hands  the  full  amount  of  the  note.  Tbat 
the  note  belonged,  or  be  thought  It  belonged, 
to  the  Globe  Investment  Company,  when 
one  coupon  matured  furnished  him  no  war- 
ran^  for  believlQg  that  It  wpnld  belong  to 
the  same  party  when  the  next  coupon  ma- 
.tured^.or  w^en  the  principal  fell  due.  He 
had  in  bis  own  hands  the  means  of  absolute 
protection.  He  had  only  to  see  to  it  that 
he  received  his  note  when  he  paid  the  money. 
If  he  neglected  this  simple  requirement,  de- 
mapded  not  more  by  the  law  than  by  com- 
mon prudence,  he  paid  at  his  peril ;  and,  if 
Joss  occurtk  he  must, bear  it  One  party  or 
the  other  must  suffer, .  and  he,  being  the 
party  In  f^ult,  must  bear  the  burden." 
,  On  ^he  other  proposition  presented  by  the 
record  (^unsel'for  appellee  say  In  their  brief: 
"At  pages  81,  82,  and  33  counsel  attempted 
to  distinguish  Swift  v.  Bank  of  Washington, 
supra,  from  this  case,  vid  for  that  purpoae 
quotes  the  provision  of  the  Swift  mortgage 
that  'when  marketed,  the  consent  of  the  sec- 
ond parties  having  been  obtained,  said  prop- 
erty shall  be  consigned  to  the  second  parties 
at  the  Kansas  City  Stockyards.'  etc.,  Insisting 
that  the  clause  'consent  of  the  second  par- 
ties having  been  obtained'  not  being  in  the 
mortgage  in  this  case,  a  third  person  pur- 
chasing the  mortgaged  property  would  ac- 
quire rights  olljlerent  from  those  acquired 
If  he  had  purchased  under  the  Swift  mort- 
gage. Counsel  based  this  contention,  how- 
ever, upon  the  assumption  that  the  mortgage 
In  this  case  authorized  the  mortgagors  to  sell 
to  other  parties  and  apply  the  proceeds  to  the 
satisfaction  of  the  debt,  and  hi  doing  so  they 
wonid  effectually  destroy  the  mortgage  and 
the  security.  If  the  mortgagors  had  permis- 
sion to  sell  the  cattle  to  whom  they  pleased, 
an^  apply  the  proceeds  to  a  debt  the  mort- 
gage, as  security,  would  be  worthless.  The 
provision  In  the  mortgage  that  three  days  be- 
fore the  maturity  of  the  note  the  cattle 
should  be  shipped  to  Tamlilyn  k  Tamblyn  at 
the  stockyards  la   Kansas   City,   Mo.,   and 
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wben  sold  by  tbem  the  proc^eAi  applied  to 
the  payment  of  the  commlBslon,  and  the  bal- 
ance,  or  >o  mnch  thereof  as  may  be  neces- 
sary, shall  be  applied  to  the  Indebtedness 
secured  by  the  mortgage,  must  be  construed 
in  connection  with  the  other  provisions  of  the 
mortgage,  and  the  negotiable  character  of 
the  note  secured,  nils  recital  in  the  mort- 
gage wonld  not  authorise  Tamblyn  &  Tam- 
blyn  to  sell  the  cattle  after  they  had  trans- 
ferred the  note.  It  becomes  inoperative  aft- 
vt  the  note  Is  assigned,  nor  does  the  proivl- 
slon  in  the  mortgage  that,  if  the  cattle  are 
consigned  to,  or  sold  by,  any  other  person 
except  Tamblyn  ft  Tamblyn,  then  mortgagees 
shall  be  paid  the  proceeds  of  the  sale  and  a 
commission  of  50  cents  per  head  oa  the  cat- 
tle covered  by  the  mortgage,  autborlse  the 
sale  of  the  cattle  vtithout  the  consent  of  the 
bolder  of  the  note." 

On  the  other  hand,  counsel  for  appellant 
Insists  that  the  mortgagors  had  a  right,  un- 
der the  express  terms  of  the  mortgage,  to 
consign  or  sell  to  any  other  persons,  and  pay 
the  proceeds  to  Tamblyn  ft  Tamblyn;  that 
this  authority  Is  expressly  conferred  by  the 
provision  of  the  mortgnge,  which  reads:  "If 
said  cattle  or  any  part  thereof  be  consigned 
to,  or  sold  by,  any  person  except  said  Tam- 
blyn ft  Tamblyn,  then  said  mortgagees  shall 
be  paid  the  proceeds  of  said  sale,  and  Its 
commission  of  50  cents  per  head  on  all  the 
above-described  cattle  so  sold."  We  do  not 
believe  the  clause  of  the  mortgage  above 
set  out  will  bear  the  construction  sought  to 
be  placed  upon  It  by  counsel  for  plalntltt 
In  error.  Such  a  construction  wonld  entire- 
ly destroy  the  mortgage  as  a  security,  and, 
by  making  the  original  mortgagee  agent  of 
the  bolder  of  the  note  for  the  purpose  of  col- 
lection, DO  matter  how  many  transfers  there 
may  have  been,  greatly  impair  the  value  of 
the  note,  and  practically  deprive  It  of  the 
advantages  Incident  to  negotiable  instru- 
ments. We  are  therefore  constrained  to  hold 
that  the  clause  in  this  chattel  mortgage  which 
provides  that:  "If  said  cattle  or  any  part 
thereof  be  consigned  to  or  sold  by  any  per- 
son except  said  Tamblyn  ft  Tamblyn  [the 
mortgagees]  the  said  mortgagees  shall  be 
paid  the  proceeds  of  said  sale,  and  Its  com- 
mission of  50  cents  per  head  on  all  the  above- 
described  property  so  sold"— did  not  au- 
thorise the  mortgagors  to  sell  tile  cattle  to 
others  than  the  mortgagees  and  pay  the  pro- 
ceeds of  the  sale  to  Tamblyn  ft  Tamblyn  aft- 
er the  note  secured  by  such  mortgage  had 
been  assigned  by  them  to  some  one  else.  This 
covenant  in  the  mortgage  bound  the  mort- 
gagors, when  the  cattle  were  ready  for  mar- 
ket, to  consign  them  either  to  Tamblyn  ft 
Tamblyn  or  any  other  dealers  or  persons 
wishing  to  purchase,  but  in  either  event  the 
proceeds  of  the  sale  were  to  be  paid  to  the 
mortgagees,  who,  under  the  circumstances  of 
tikte  case,  must  be  deemed  to  be  tbe  bolder 


of  tlie  promlsaory  note.  Tb»  tnmafer  oS  the 
note  carried  with  tt  to  the  timntferee  tbe 
benefit  of  the  sacortty,  and  thereafter  he,  and ' 
not  the  OTigliial  mor^gees,  was  the  person 
to  whom  the  imrcbaae  price  of  tbe  cattle 
should  have  been  paid. 

The  Judgment  of  tbe  court  below  is  af- 
firmed. 

TURNER  and  HAYDS,  JJ^  concur.    WIL- 
LIAMS and  DUNN,  JJ.,  dissent 


In  re  BIOOBRS. 
(Supreme  Court  of  Oklahoma.    Oct  20,  1000.) 

1,  Cbimik.\l  Law  (|  42«)— Immumitt  to  Orb 

FUBIflSKino  EvinKBCE. 

The  provision  of  section  27,  art.  2,  Const., 

granting;  immunity  from  being  "prosecuted  or 
subjected  to  any  penalty  or  forfeiture  for  or  on 
account  of  any  transaction,  matter,  or  thing  eon- 
eeming  which  he  may  so  testify,  at  produce 
evidence,"  relates  only  to  criminal  action,  and 
not  to  civil  proceedings,  in  which  such  "trans- 
action, matter,  or  thing"  may  be  Involved. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  fg  45-»;   Dec.  Dig.  {  42.*] 

2.  .\TrOBNET   AND    Cliewt  (|   49*)  —  Dihbab- 

MKMT— NATtrSE  OF  PBOOBEDIXfO. 

An  action  by  virtue  of  sections  232-237 
(sections  10-13,  c.  7)  Wilson's  Rev.  &  Ann.  St 
lOO."!,  is  a  civil  proceeding. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  I  48 ;  Dec,  Dig.  i  4».*] 

(Syllabus  by  tbe  Conrt) 

Original  proceedings  for  the  disbarment  of 
Virgil  K.  Biggers.    Respondent  disbarred. 

Tom  D.  McKeown  and  W.  I.  Qllbert,  for 
relator.     Stuart  ft  Gordon,  for  respondaat 

WILLIAMS,  J.  The  question  for  deter- 
mination in  this  case  is,  tbe  respondent  hav- 
ing been  legally  called  upon  to  give  testi- 
mony or  produce  «vldenca  tiiat  tended  to 
establish  his  guilt  of  the  offense  of  having 
received  a  bribe  as  county  attorney  of  Pot- 
tawatomie county,  causing  a  willful  viola- 
tion of  his  dirties  as  such  attorney,  whetlter 
or  not  section  27,  art.  2,  Const  Okl.,  provid- 
ing that  "no  person  shall  be  prosecuted  or 
subjected  to  any  .penalty  or  forfeiture  for 
or  on  account  of  any  transaction,  matter,  or 
thing  concerning  which  he  may  so  testify, 
or  produce  evidence,"  grants  such  immunity 
as  will  preclude  tbis  court  from  disbarrlnjr 
respondent  on  account  of  such  transaction, 
although  such  dereliction  Is  established  oth- 
erwise than  through  the  evidence  or  admis- 
sions of  said  respondent  Said  section  27, 
art.  2,  supra,  was  incorporated  In  the  Con- 
stitution of  this  state  in  view  of  the  fifth 
amendment  to  the  federal  Constitution, 
which  provides  that  "no  person  shall  be 
compelled  in  any  criminal  case  to  be  a 
witness  against  himself."  It  would  not  be 
amiss  to  look  in  the  history  of  such  statutes 
passed  by  the  Congress  of  the  United  States. 


fVor  otb«T  uses  see  jum*  tvplc  and  wctioa  NCaBBR  in  Dec  ft  Am.  Die*.  1907  to  date,  ft  Reporter  Indexes 
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Act  Cone.  Febtuarr  25,  1868,  e.  13,  15  Stat 
87,  proyides  as  follows:  "That  no  answer  «« 
other  pleading  of  any  party,  and  no  discov- 
ery, or  evidence  obtained  by  means  of  any 
jndidal  proceeding  from  any  party  or  wit- 
ness In  this  or  any  foreign  country,  shall  be 
given  In  evidence,  or  In  any  manner  used 
against  such  party  or  witness,  or  his  prop- 
erty or  estate,  in  any  court  of  the  United 
States,  or  In  any  proceeding  by  or  before 
any  oflBcer  of  the  United  States,  in  respect 
to  any  crime,  or  for  the  enforcement  of  any 
penalty  or  forfeiture  by  reason  of  any  act 
or  omission  of  such  party  or  witness."  Sec- 
tion 800  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  St  1901,  p.  661), 
which  is  a  substantial  re-enactment  of  said 
provision  of  February  25,  1868,  provides  as 
follows:  "No  pleading  of  a  party,  nor  any 
discovery  or  evidence  obtained  from  a  party 
or  witness  by  means  of  a  judicial  proceed- 
ing in  this  or  any  foreign  country,  shall  be 
given  In  evidence,  or  In  any  manner  nsed 
against  him  or  his  property  or  estate,  in  any 
court  of  the  United  States,  In  any  criminal 
proceeding,  or  for  the  enforc«nent  of  any 
penalty  or  forfeiture."  Section  12  of  an 
act  to  regulate  commerce,  approved  Februa- 
ry 4,  1887  (Act  Feb.  4,  1887,  c.  104,  24  Stat. 
383  [U.  S.  Comp.  St.  1901,  p.  3162]),  also 
provides  for  the  production  of  papers  and 
the  attendance  and  testimony  of  witnesses, 
with  the  stipulation  that  the  claim  that 
such  testimony  or  evidence  may  tend  to  In- 
criminate the  person  giving  such  evidence 
shall  not  excuse  such  witness  from  testify- 
ing; but  such  evidence  or  testimony  shall 
not  be  used  against  such  person  on  trial  in 
a  criminal  proceeding.  Such  provision  is 
reincorporated  in  section  3  of  an  act  ajv- 
proved  March  2,  1889  (Act  March  2,  1888,  c. 
382,  2.5  Stat  858). 

On  January  11,  1802,  the  Supreme  Court 
of  the  United  States,  Id  the  case  of  Coun- 
sclman  v.  Hitchcock,  142  U.  8.  647,  12  Sup. 
Ct.  195,  35  L.  Ed.  1110,  said:  "It  is  quite 
Clear  that  legislation  cannot  abridge  a  con- 
stitutional privilege,  and  that  it  cannot  re- 
place or  supply  one,  at  least  unless  it  is  so 
broad  as  to  have  the  same  extent  in  scope 
and  effect  It  Is  to  be  noted  of  section  860 
of  the  Revised  Statutes  that  it  does  not  un- 
dertake to  compel  self-criminating  evidence 
from  a  party  or  a  witness.  In  several  of 
the  state  statutes  above  referred  to  the  tes- 
timony of  the  party  or  witness  Is  made  com- 
pulsory, and  In  some  either  all  possibility 
of  a  future  prosecution  of  the  imrty  or  wit- 
ness is  distinctly  taken  away,  or  he  can 
plead  in  bar  or  abatement  the  fact  that  he 
was  compelled  to  testify.  We  are  clearly 
of  opinion  that  no  statute  which  leaves  the 
party  of  witness  subject  to  prosecbtlon  aft- 
er he  answers  the  criminating  questions 
pot  to  him  can  have  the  effect  of  supplant* 
ing  the  privilege  conferred  by  the  Constitu- 
tion of  the  United  States.  Section  800  of 
the  Rsvised  Statutes  does  not  supply  a  com- 


Idf  t«  protec^a  from  all  the  perils  against 
which  the  constitutional  prohibition  was 
designed  to  guard,  and  is  not  a  full  substi- 
tute for  that  prohibition.  In  view  of  the 
constitutional  provision,  a  statutory  enact- 
ment, to  be  valid,  must  afford  absolute  Im- 
munity against  future  prosecution  for  the 
offense  to  which  the  question  relates."  Aft- 
er the  decision  In  the  Hitchcock  Case,  Con- 
gress, on  February  11,  1893,  passed  an  act 
entitled  "An  act  in  relation  to  testimony  be- 
fore the  Interstate  Commerce  Commission, 
and  in  cases  or  proceedings  under  or  con- 
nected with  an  act  entitled  'An  act  to  reg- 
ulate commerce,'  approved  February  ith, 
1887,  and  amendments  thereto."  Act  Feb. 
11,  1893,  c.  83,  27  Stat  443  (U.  S.  Comp.  St 
1901,  p.  3173).  In  that  act  It  Is  provided: 
"That  no  person  shall  be  excused  from  at- 
tending and  testifying  or  from  producing 
books,  papers,  tariffs,  contracts,  agreements 
and  documents  before  the  Interstate  Oom- 
merce  Commission,  or  in  obedience  to  the 
subpcena  of  the  commission,  whether  such 
subpoena  be  signed  or  issued  by  one  or  more 
commissioners,  or  In  any  cause  or  proceed- 
ing, criminal  or  otherwise,  based  upon  or 
growing  out  of  any  alleged  violation  of  the 
act  of  Congress,  entitled,  'An  act  to  regu- 
late commerce,'  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  or  of 
any  amendment  thereof  on  the  ground  or 
for  the  reason  that  the  testimony  or  evi- 
dence, documentary  oc  otherwise,  required 
of  blm,  may  tesid  to  criminate  him  or  sub- 
ject him  to  a  penalty  or  forfeiture.  But  no 
peiHon  shall  be  prosecuted  or  snbjected  to 
any  penalty  or  forfeiture  for  or  on  account 
of  any  transaction,  matter  or  thing,  concern- 
ing which  he  may  testify,  or  produce  evi- 
dence, doctuuentary  or  otherwise,  before 
said  commission,  or  in  obedience  to  its  sub- 
pcena, or  the  sutHxena  of  either  of  them,  w 
In  any  such  case  or  proceeding.  Trovided, 
l^bat  no  person  so  testifying  shall  be  ex- 
empt from  prosecution  and  punishment  for 
perjury  committed  in  so  testifying."  This 
act  is  practically  the  same  as  the  section  of 
the  Constitution  now  under  consideration, 
and  is  supposed  to  have  been  passed  In 
view  of  the  decision  of  the  Supreme  Court 
of  the  United  States  in  Counselman  v.  Hitch- 
cock, supra.  In  the  case  of  Brown  v.  Walk- 
er, 161  U.  S.  591.  16  &up.  Ct  644,  40  L.  Ed. 
819,  that  eott*  said:  "•  ♦  •  In  Coun- 
selman v.  Hitchcock  It  was  Intimated  that 
the  witness  might  be  required  to  forego  an 
appeal  to  the  protection  of  the  fundamental 
law  if  he  were  first  secured  from  future  lia- 
bility and  exposure  to  be  prejudiced  in  any 
criminal  proceeding  against  him  as  fully 
and  extensively  as  he  would  be  secured  by 
availing  btui9elf.of  the  privilege  accorded 
by  the  C]0O8tltutk>n..  To  meet  this  coustmc- 
tion  of  tbfe  iCOOstitatipDal  provision,  the  act 
Ib  question  .wa»  passed^ ,  exempting  the  wit- 
ness from  any  prosecution  on  account  of  any 
transaction  to  Vrhicfa  He  may  testify.    The 
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case  before  m  Is  wbetber  this  sufficiently 
satisfied  the  constltutioual  guaranty  of  pro- 
tectloii.  The  clause  of  the  Constltutloa  in 
question  Is  obviously  sasceptll>le  of  two  In- 
terpretations. If  it  be  construed  literally,  as 
authorizing  the  witness  to  refuse  to  disclose 
any  fact  which  might  tend  to  incriminate, 
disgrace,  or  expose  him  to  unfavorable  com- 
ments, then  as  he  must  necessarily  to  a 
large  extent  determine  upon  his  own  con- 
science and  responsibility  whether  his  an- 
swer to  the  proposed  question  will  have  that 
tendency  (1  Burr's  Trial,  244;  Fisher  r. 
Eonalds,  12  C.  B.  762;  Beynell  T.  Sprye,  1 
De  Gex,  McK.  &  G.  656;  Adams  v.  Lloyd, 
8  H.  &  N.  S51;  Merluzzl  v.  Oleeeon,  60  Rey- 
nolds, 20  Ob.  Dlv.  294;  Ex  parte  Schofield, 
6  Ch.  Dlv.  230),  the  practical  result  would 
be  that  no  one  could  be  compelled  to  testify 
to  a  material  fact  In  a  criminal  case  unless 
be  chose  to  do  so,  or  unless  it  was  entirely 
clear  that  the  privilege  was  not  set  up  In 
good  faith.  If,  upon  the  other  hand,  the 
object  of  the  provision  be  to  secure  the  wit- 
ness against  a  criminal  prosecution,  which 
might  be  aided  directly  or  Indirectly  by  his 
discloanre,  then,  if  no  such  prosecution  be 
possible — in  other  words.  If  his  testimony 
operate  as  a  complete  pardon  for  the  offense 
to  which  it  relates — a  statnte  absolutely 
secnrlng  to  him  such  Immunity  from  pros- 
ecution would  satisfy  the  demands  of  the 
clause  tn  question.  Our  attention  has  been 
called  to  but  few  cases  wherein  this  provi- 
sion, Which  is  foimd  with  slight  variation 
tn  the  CSonstltntiott  of  every  state,  has  -  been 
construed  In  connection  with  a  statnte  sim- 
ilar to  the  one  before  ns,  as  the  decisions 
have  usually  turned  opon  the  validity  of 
statutes  providing,  as  did  section  860,  that 
th6  testimony  given  by  such  witness  should 
never  be  med  against  him  In  any  criminal 
prosecution.  It  can  only  be  said  tn  general 
that  the  clanse  shoald  be  construed,  as  it 
was  doubtless  designed,  to  effect  a  practical 
and  bcnefloent  purpose — not  necessarily  to 
protect  witnesses  against  every  possible  det- 
riment wtflch  might  happen  to  them  from 
their  testimony,  nor  to  unduly  Impede,  hin- 
der, or  obBtmet  the  administration  of  crim- 
inal Justice."  It  will  be  observed  that  this 
tanmunity  applies  only  to-  criminal  proceed- 
ings or  prosecutions,  and  that  construction 
by  the  Supreme  Court  of  the  United  States 
was  well  understood  at  the  time  that  said 
provision  was  taken  substantially  from  tlM 
acts  of  Ciongress  and  incorporated  in  section 
27,  art  2,  of  the  Constitution  of  this  state, 
and,  being  supported  by  reason,  we  follow 
such  construction. 

Jt  is  further  essential  to>  determine  whethr 
er  or  not  a  disbarment  proceeding  in  this 
state  is  a  criminal  action.  That  it  is  not  has 
beeik' settled.  In  re  Brown,  2  Okl.  GOO,  39 
Pac.  469;  sections  232,  234,  235,  Wilson's 
Bev.  ft  Ann.  St  1003.  And  in  Oils  case, 
whilst  the  respondent  may  be  granted  Im- 
munity from  any  punishment,  penalty,  or 


(erfeitilrs  In  atty  crlmlBtl  proceeding,  yet 
this  does  not  operate  as  a  bar  to  the  action 
to  disbar  him  from  practicing  as  an  attor^ 
Bey  and  counselor  at  law  in  the  courts  of 
this  states  In  the  case  of  In  re  Anonymous, 
86  N.  Y.  671,  which  was  a  disbarment  pro- 
ceeding, the  New  York  Court  of  Appeals 
said:  "If  one  had  been  indicted  and  con- 
victed for  arson  of  a  building,  a  pardon 
would  not  raise  the  building  from  its  ashes. 
The  fact  would  remain  that  it  was  burned 
to  the  ground,  and  by  bis  act  If  he  was  of 
such  wealth  as  to  be  able  to  answer  in  dam- 
ages to  the  owner,  it  would  be  no  rebuttal 
of  proof.  In  a  civil  action  therefor,  that  he 
had  been  pardoned  of  his  Infraction  of  the 
criminal  law.  If  he  showed  no  more,  a 
verdict  would  rightfully  go  against  him,  and 
he  must  be  cast  in  Judgment  The  right  of 
action  of  the  owner  for  the  private  harm 
done  to  him  could  not  be  taken  away  by  the 
act  of  executive  clemency  that  excused  and 
obliterated  the  public  wrong.  The  act  In 
its  bearing  and  effect  upon  objects  and  re- 
lations other  than  the  criminal  law,  remains 
a  live  truth,  and  still  capable  at  times  of 
affecting  Judicial  action.  It  may  no  more 
be  styled  arson  or  forgery.  It  can  be  treat- 
ed and  weighed  as  otb&c  conduct  toward  a 
fellow  man."  See,  also.  State  ex  rel.  Mack- 
intosh V.  Rossman  (Wash.)  101  Pac.  S57,  21 
L.  B.  A.  (N.  8.)  821;  In  re  Henderson,  88 
Tenn.  631,  IS  8.  W.  413;  Baker's  Case,  73 
Ky.  682;  MUls'  Case,  1  Mich.  882;  Smith's 
Case,  1  Terg.  (Tenn.)  228;  In  re  WooU«y,  74 
E:y.  9S;  Austin's  (3ase,  6  Rawle  (Pa.)  191,  28 
Am.  Dea  657;  Jackson  v.  State,  21  Tex.  668; 
State  V.  McClaugherty,  33  W.  Ya.  250, 10  S.  B. 
407;  Bx  parte  Cole,  1  McCrary,  405,  Fed.  Cas. 
No.  2,973;  Serfass'  Case,  116  Pa.  455,  9  Atl. 
674 ;  Sharon  v.  Hill  (C.  a)  24  Fed.  726;  Ex 
parte  Burr,  0  Wheat  629,  6  Ij.  Ed.  152;  Ex 
parte  Secombe,  19  How.  9,  16  L.  Ed.  665;  Ex 
parte  Wall,  107  U.  S.  265.  2  Sup.  Ct  569,  27  I* 
Ed.  562;  Ex  parte  Bradley,  7  Wall.  364,  19 
U  Bd.  214.  In  the  petition  filed  against  the 
respondent  it  la  specifically  alleged  that  at 
different  times  and  places  he  had  received 
from  divers  persons  different  sums  of  money 
in  consideration,  or  as  bribes,  for  the  will- 
ful violation  of  his  duties  as  attorney  for 
Pottawatomie  county,  and,  further,  it  is  al- 
leged that  in  the  trial  of  a  certain  cause  In 
the  district  court  of  said  county  that  he  had 
been  required,  after  refusing  to  testis,  to 
give  testimony  In  whl'Sh  he  made  admissions 
that  he  had  received  bribes  at  different 
times  and  places  from  divers  persons  for 
the  willful  Violation  of  his  duty  as  such  at- 
torney. Without  denying  any  of  the  all6ga< 
tlons,  he  has  pleaded  In  bar  the  grant  of  im- 
mvmlty  by  virtue  of  section  27,  art  2,  Const 
Hence  It  Is  not  necessary  to  decide  in  this 
case  as  to  Whether  or  not  such  admissions 
made  by  the  respondeAt  as  a  witness  in  said 
action  could  be  used  against  him  In  tUs 
proceeding.  That  question '  Is  spedally  re- 
served. 
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Judgment  Is'  accordingly  tasre  rendered  re- 
voking the  license  as  an  attorney  and  coun- 
selor at  law  heretofore  issued  to  rei^nd- 
ent,  and  striking  hte  name  from  the  attor- 
neys' roll  of  this  court.  AH  the  Justices 
concur,  except  HAYES,  J.,  who  concurs  in 
the  conclusion. 


MIDLAND  VALLEY  R.  CO.  et  al.  T.  STATE. 
(Supreme  Court  of  Oklahoma.     Oct.  20,  1909.) 

CaKKIERS     (§    12*)— COBPOBATION    COMMISSION 

—  Fixing    Freight  Rates  —  Findings   of 

Fact— Appeal. 

By  8ert!on  22,  art  9,  of  the  Constitution 
(Bunn'^s  Ed.  i  2<M),  it  becomes  the  duty  of  the 
(.Mrporation  Commission,  upon  hearing  an  order 
proposed  to  fix  the  rates  to  be  chargea  by  a  rail- 
way company  for  scrvioeg  for  hnulinK  intra- 
Htate  ahipments,  to  make  findinfr  of  facts  upon 
which  the  order,  of  the  commission  is  based,  and, 
on  an  appeal  from  such  order,  to  certify  the 
facts  so  found  by  It  to  this  court. 

(a>  When  the  Corporation  Commission,  In 
making  an  order  fixing  rates  which  a  railway 
company  may  charge  for  hauiinK  intrastate 
freight,  fails  to  make  a  finding  of  facts,  and  to 
certify  same  to  the  Supreme  Court  on  appeal 
from  such  order,  such  court  may,  under  said 
section  of  the  Oonstitution,  remand  tlie  case  to 
the  commiKsion,  with  directions  to  find  the  facts 
upon  which  the  commission  based  its  order,  and 
to  certify  same  to  the  court  before  the  appeal 
is  finally  decided. 

[Ed.  Note.— For  other  cases,  see  Cairieis, 
Cent.  Dig.  {g  7-20;    Dec.  Dig-  i  12.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Coriwrntlon  Commission. 

Proceedings  by  the  State  against' the  Mid- 
land Valley  Railroad  Company  and  others. 
From  the  Judgment,  defendants  appeflK  Re- 
manded for  further  InTestigntlon. 

On  the  5th  day  of  February,  1908,  the  Cor- 
iwratlon  Comniisaldn  commenced  this  pro- 
ceeding against  all  railroads  operating  in  the 
state  of  Oklahoma,  by  causing  to  be  pub- 
lished in  the  Guthrie  T/eader,  a  dally  news- 
paper of  general  circulation,  published  In 
(fUthrle,  Logan  county,  Okl.,  Its  proposed  or- 
der No.  9,  to  cover  Intrastate  rates  on  crude 
and  refined  petroleum,  etc.  Thereafter,  on 
the  28tb  day  of  February,  1908,  the  appel- 
lants, the  Midland  Valley  Railroad  Company, 
the  Missouri,  Kansas  &  Texas  Railroad  (Com- 
pany, the  Atchison,  Topeka  &  Santa  F6  Rail- 
way Company,  the  Gulf,  Colorado  &  Santa 
V6  Railway  Company,  the  Chicago,  Rock 
Islapd  &  Pacific  Railway  Company,  the  St. 
Louis  &  San  Francisco  Railway  Company, 
the  Kansas  City  Southern  Railway  Company, 
the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  the  St  Louis,  Ft.  Smith 
&  Western  Railway  Company,  the  El  Reno  & 
Western  Railway  Company,  the  Kansas  City. 
Mexico  &  Orient  Railway  Company,  the  Okla- 
lioma  Central  Railroad  Company  and  Asa  E. 
Ramsey  as  receiver  thereof,  and  the  Missouri, 
Oklahoma  &  GuU  Railroad  Company,  each 
aud  all  appeared  specially  and  objected  on 
the  grounds:    (1)  Tliat  the  proposed  rate  on 


oil  waa  tmreesonably  low,  and  would  not  af- 
ford suflSclent  recompense  for  the  service  re- 
quired. (2)  That  the  rates  on  oil  now  In  ef- 
fect in  Kansas  and  Texas  were  unreasonably 
low,  and  do  not  afford  a  fair  margin  of  profit 
If  any,  for  the  serrlce  rendered.  (8)  That 
the  reduction  at  this  time  would  work  a  pe- 
culiar hardship  on  railroads,  in  view  of  the 
facrt  that  the  general  volume  of  business  has 
largely  decreased  and  earnings  have  suffered 
proiwrtionately,  while  It  has  been  impossible 
to  reduce  the  expenses  of  operation  to  ac- 
cord with  the  decrease  in  gross  earnings. 

Thereupon  a  hearing  was  had  on  said  pro- 
posed order,  O.  M.  Conlcy,  Henry  Wilmering. 
George  A.  Todd,  and  William  Jervis  being 
examined  as  witnesses.  Thereafter,  on  the 
3l8t  day  of  March,  A.  D.  1908,  the  proposed 
order  was  made  and  entered  as  final  order 
No.  30.  On  the  15th  day  of  March,  1909,  the 
appellants  presented  to  the  chairman  of  the 
Corporation  Commission  a  request  in  writing 
that  he  certify  to  the  Supreme  Court  of  this 
state  all  the  evidence  introduced  or  consider- 
ed by  said  commission  In  rendering  said  final 
order  No  3C,  and  also  a  written  statement, 
giving  the  reasons  upon  which  said  order  was 
based.  Tberejipon  the  chairman  of  said  com- 
mission refused  to  make  said  certificate,  and 
thereafter  the  Supreme  Court  of  the  state,  on 
proper  application,  directed  the  certLfication 
of  such  record  in  accordance  with  section  22, 
art.  9,  of  (he  Constitution,  and  the  same  was 
certified  to  on  the  30tb  day  of  March.  A.  D. 
1909.  On  the  11th  day  of  September  A.  D. 
1909,  the  attorney  for  the  appellee  looved  this 
court  to  dismiss  this  appeal  for  the  reasons: 
(1)  That. the  order  appealed  from  was  pro- 
mulgated by  the  commission,  as  shown  by 
the  record,  on  March  31,  190&  (2)  That  the 
application  of  the  appellants,  requesting  that 
the  commission  certify  to  this  court  a  copy 
of  all  the  proceedings,  inclodlng  conunis- 
sion's  findings  of  fact,  was  made  on  the  15th 
day  of  March,  1909,  11  months  and  IS  days 
after  the  Issuance  of  said  order;  that  the 
commission  was  not  required  by  law  to,  and 
did  not,  keep  any  record  of  Its  flndtngs  of 
fact  upon  which  this  order  was  based.  (3) 
That  the  record  filed  In  this  court  by  the 
appellants  does  not  contain  a  finding  of  fact. 
and  the  certificate  thereof,  signed  by  A.  P. 
Watson,  acting  chairman,  recited  the  follow- 
ing reasons:  "That  the  office  is  not  in  pos- 
session of  the  findings  of  facts  by  the  com- 
mission ;  that  the  same  cannot  be  certified  to 
this  court."  That  it  was  the  duty  of  the  ap- 
pellants to  take  such  steps  as  were  necessary 
to  preserve  the  record  In  this  case,  if  they 
desired  to  have  the  same  certified  to  the  Su- 
preme Otmrt 

S.  X  Bledsoe,  Clifford  L.  Jackson,  CL  O. 
Blake,  and  Edgar  A.  De  Meules,  for  appel- 
laut^.  O.  A.  Henshaw,  Asst  Att7*  Qen.,  for 
the  State. 
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■  WnXIAMS.  X  (after  titaQng  tUe  feHa  'as 
above).  In  the  case  of  Atcfadaon,  Topeka  A 
Santa  Ffi  Ry.  Oa  v.IjOV9  (OkJ.)  99  Pftc.  1«81, 
this  court  beld:  ''At  any  time  within  12 
months  from  the  date  a  final  order  Is  made 
by  the  Corporation  CommlMloo,  any  proper 
party,  feeling  aggrieved,  may  proeecnte  an 
appeal  therefrom,  by  making  application  to 
the  chairman  of  said  commission  for  him, 
nnder  the  seal  of  said  commission,  to  certify 
to  this  court  all  the  facts  upon  which  the 
action  appealed  from  was  based,  and  which 
may  be  essential  for  the  proper  decision  of 
the  appeal,  together  with  such  evidence  li^ 
troduced  before  or  considered  by  the  com- 
mission as  may  be  selected,  speclfled,  and 
required  to  be  certified  by  any  party  In  In- 
terest, as  well  as  such  other  evidence  bo  In- 
troduced or  considered  as  the  commission 
may  deem  proper,  and  also  a  written  state- 
ment of  t^Q. reasons  upoa  which  the  action 
sought  to°  be  appealed  from  Is  based,  to  be 
filed  with  the  record  of  the  case,  which  will 
constitute  the,  record  for  review  In  this  court" 
See,  also,  Kansas  City  Southern  By.  Co.  v. 
Love  et  al.  (Okl.)  100  Pac.  22,  to  the  same 
effect 

Under  the  rule  laid  down  In  these  cases, 
the  appeal  In  tiie  case  at  bar  was  In  due 
time.  In  the  case  of  Pioneer  Telephone  & 
Telegraph  Co.  t.  Westenhaver  et  al.  (OM.) 
«g  Pac.  1019,  It  was  held:  "By  section  22  Ot 
article  9  of  the  Constitution  (Bunn's  Ed.  | 
2M),  It  is  made  the  duty  of  the  St&te  Corpo- 
ration Commission,  upon  hearing  a  petition 
for  an  order  to  reduce  the  rates  charged  by  a 
teleplione  company  for  services  on  Its  local 
exchange,  to  make  finding  of  facts  upon 
which  the  order  of  the  commission  Is  based, 
and,  on  api>eal  to  the  Supreme  donrt  from 
such  order,  to  certify  the  facta  found  by  It  to 
the  Supreme  Court"  It  was  the  duty  of  the 
commission  to  make  the  finding  of  facts  upon 
which  this  order  Is  based,  and,  having  fail- 
ed so  to  do.  It  cannot  b^  permitted  for'  that 
reason  to  have  this  <xmtt  dismiss  this  appeal, 
and  the  motion  is  accordingly  overruled. 

In  order  to  prescribe  fixed  charges  for 
freight  on  such  lines,  it  Is  necessary,  first, 
for  the  commission  to  determine,  by  hearing 
evidence,  the  values  of  the  property  of  each 
of  snid  railway  companies  within  the  state, 
and  also  the  entire  earnings  wltbtn  the  state, 
botb  interstate  and  intrastate,  freight  pas- 
■enger,  and  miscellaneous,  of  such  roads, 
and  also  the  entire  expense  of  operation.  In- 
dndlng  that  for  necessary  repairs,  «te.  In 
addition,  su<!h  earnings  sbould  retnm  an 
amount  in  excess  of  such  expenses,  etc.,  suf- 
ficient to  yield  upon  the  actual  value  of  the 
property  a  reasonable  dividend.  Wllcwr  r. 
Oonsolidated  Gas  Co.,  212  U.  S.  41,  76  Sup. 
Ot  192,  63  L.  Ed.  S82;  KnoxTille  T.  Water 
Co..  212  U.  S.  1,  29  Sup.  Ct  148,  58  L.  Bd.  871; 
San  Diego  Land  ft  Town  Co.  v.  National  City, 
174  U.  S.  730,  19  Sup.  Ct  804,  48  L.  Bd. 
I1S4 ;  San  Diego  Land  ft  Town  Co.  v.  Jaspw, 


180  U.  S.  480,  28  Snp.  Ct  571,  4f  L.  Bd. 
802.  In  the  ease  of  Pioneer  Telephone  ft  Tel- 
egraph Co:  V.  Westenhdvet'  et  al.,  supra,  ths 
court  said:  "The  same  section  of  the  Ooo<' 
stlttitten  above  referred  to  provides  that 
the  order  ot  the  commission,  appealed  from, 
shall  be  regarded  as  prima  fade  Just,  reason' 
able,  and  cmrect ;  but  the  court  may,  when  It 
deems  It  necessary  In  the  Interest  of  justice, 
remand  to  the  commission  any  case  pending 
on  appeal,  and  require  the  same  to  be  further 
Investigated  by  the  commission  and  reported 
upon  to  the  court  before  the  appeal  is  finally 
decided.  If  the  commission  made  no  finding 
of  facts  upon  which  It  based  Its  order.  It 
should  have  done  so;  and.  If  It  did  make 
such  finding  of  facts,  the  same  should  be  be- 
fore this  court,  to  aid  and  advise  it  In  Its 
consideration  of  the  case  on  appeal.  Section 
23  of  the  same  article  of  the  Constitution 
(section  236,  Bunu's  Ed.)  provides  that,  when- 
ever this  court  shall  reverse  an  order  of  the 
commission  affecting  the  rates,  charges,  or 
the  classification  of  traffic  of  auy  transporta- 
tion or  transmission  company,  it  shall  at  the 
same  time  substitute  therefor  such  orders 
as  in  its  opinion  the  commission  should  have 
made  at  the  time  oif  entering  the  order  ap- 
pealed from." 

If  this  court  should  reverse  and  set  aside 
the  order  ot  the  commission  fixing  the  rates 
appellant  may  charge.  It  then  and  there  be^ 
comes  the,  duty  of  the  court. at  the  same 
time,  to  substitute  such  order  upon  the  sub- 
ject as  In  Its  opinion  the  commission  jil^ould 
have  made  upon  the  hearing  before  It  and 
the  necessaty  facts  upon  which  to  fix  rates 
should  accordingly  be  before ,  this  court. 
These  facts  may  have  been  found  by  the 
commission  on  the  hearing  before  the  mak- 
ing of  said  order,  but  do  not  appear  in 
the  record;  and  they  must  be  before  this 
court  for  the  consideration  of  the  ques-' 
tlohs  raised  on  appeal.  It  is  according- 
ly necessary  that  evidence  should  be  heard 
on  all  the  Issues  upon  'which  the  facts  neces- 
sary to  Justify  the  order  are  found. 

This  case  Is  therefore  remanded  to  the 
commission,  with  Instructions  to  proceed.  In 
accordance  with  this  opinion,  to  make  such 
Investigation  of  the  evidence  In  the  record,  or 
any  further  evidence  that  may  be  tendered 
be'ore  the  commission  by  any  party  Interest- 
ed, as  is  necessary  to  make  a  finding  of  facts, 
and,  when  this  is  done,  to  certify  same  to  this 
court  within  90  days.  AU  the  Justices  con- 
cur. 

(24  Okl.  828) 

ST.  LOUIS  ft  8.  F.  B.  €0.  et  al.  v.  STATU. 
(Supreme  Court  of  Oklahoma.    Oct.  20,  1009.) 

Railboad  'RaTSs. 

Syllabus  same  as  in  Midland  Valley  R. 
Co.  «t  al.  V.  Stat*  fNo.  736,  decided  at  this 
term,  bat  not  yet  officially  reported)  104  Pac. 
1086.  . 

(Syllabus  by  tlw  Court) 
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Appeal  from  Oorporatlon  OammlBsion. 

Action  by  tbe  State  against  the  St  Louis 
4b  San  Francisco  Railroad  Company  and  oth- 
ers. From  an  order  fixing  the  freight  rates, 
the  St.  Louis  &  San  Francisco  Bailroad  Com- 
pany and  others  appeal.  Remanded,  with 
directions. 

On  the  10th  day  of  April,  A.  D.  1908,  the 
Corporation  Commission  commenced  this  pro- 
ceeding against  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company,  the  Midland  Val- 
ley Railroad  Company,  the  Missouri,  Kansas 
&  Texas  Railway  Company,  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company,  the 
Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany, the  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  the  SL  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company,  the  Kan- 
sas City  Southern  Railway  Company,  the  Ft 
Smith  &  Western  Railway  Company,  the  Kan- 
sas City,  Mexico  &  Orient  Railway  Compa- 
ny, the  Oklahoma  Central  Railroad  Company 
and  Asa  B.  Ram<!ey  as  receiver  thereof,  and 
the  Missouri,  Oklahoma  &  Gulf  Railway 
Company,  by  causing  to  be  published  in  the 
Guthrie  Leader,  a  daily  paper  published  in 
Guthrie,  Logan  county,  Okl.,  a  notice  of  the 
pr<^osed  order  No.  23,  and  thereafter,  on 
the  13th  day  of  May,  A.  D.  1908,  pursuant 
to  such  notice,  which  was  in  due  form  and 
published  as  required  by  law,  hearing  was 
had  thereon,  and  the  consideration  thereof 
was  continued  to  the  4th  day  of  June,  A.  D, 
190S,  when  final  order  No.  55,  fixing  intra- 
state rates  on  cement,  lime,  asphalt,  brick, 
stone,  gravel,  and  other  articles,  was  made 
and  entered.  Thereafter,  on  the  15th  day  of 
March,  A.  D.  1909,  the  appellants,  the  said 
railway  companies,  presented  their  written 
request  to  the  chairman  of  the  commission 
for  the  certification  to  ttds. court  of  all  the 
evidence  considered  by  it  in^  making  -and  en- 
tering said  order,  and  a. written  statement  of 
the  reasons  upon  which  the  same  was  based, 
which  was  refused,  and  thereafter  In  due 
time  application  was  made  to  this  court  for 
writ  of  nuindamuB  requiring  said  certifica- 
tion, which  was  granted,  and  complied  with 
on  the  3d  day  of  April,  A.  D.  1909.  After- 
wards, on  the  11th  day  of  September,  A. 
D.  1009,  the  counsel  for  the  appellee  moved 
this  court  to  dismiss  said  appeal  on  the 
grounds:  (1)  That  the  appeal  was  neither 
taken  nor  application  for  the  certification  of 
the  record  made  In  due  time.  (2)  That  the 
record  as  certified  does  not  contain  a  find- 
ing of  facts,  although  the  certificate  of  the 
acting  chairman  recites  that  such  finding  was 
not  made  of  record  by  the  commission,  and 
therefore  catoot  be  trausmitfted-  or  certified 
to.  (3)  It  was  tba  duty  of  the  appellants  to 
preserve  such  record.  In  order  to  prosecute 
an  appeaL 

8.  T.  Bledsoe,  C.  O.  Blake.  Clifford  L.  Jack- 
son, and  Bdgar  A.  De  Meules,  for  appel- 
lants. Geo.  A.  Henslmw,  Asst  Atty.  Genu, 
tor  the  State. 


VnLLlAifS,  J.  (after  stating  tbe  facts  ai 
above).  This  case,  both  as  to  fact  and  law. 
Is  controlled  by  that  of  Midland  Valley  R. 
Co.  et  al.,  Appellants,  v.  'State  of  Oklahoma, 
Appellee  (decided  at  this  term,  but  not  y^ 
officially  reported)  104  Pac.  1086. 

Tbe  motion  to  dlBmlss  the  appeal  to  ac- 
cordingly overruled,  and  tbe  case  remanded 
to  the  commission,  with  Instructions  to  make 
finding  of  facts  on  all  the  evidence  of  rec- 
ord, or  that  may  be  tendered  by  any  party 
in  interest,  when  the  same  Is  competent  and 
proper,  the  premises  considered,  and  then 
bo  certify  tbe  facts  as  found,  and  such  addi- 
tional evidence,  and  tbe  reasons  upon  which 
the  order  Is  Imsed,  to  this  court  within  90 
days  from,  date  thereof.  All  the  Justice* 
concur. 


ST.  LOtJIS  &  S.  r.  R.  CO.  et  aL  ♦.  STATE. 
(Supreme  Court  of  Oklahoma.    Oct  20,  1909.) 

Bailboad  Bates. 

Syllabus  same  as  in  Midland  Valley  B.  Co. 
et  al.  v.  Statp  (No.  730,  decided  at  this  term, 
but  not  yet  officially  Reported)  lOi  Fac.  1086. 
(Syllabus  by  the  Court.) 

Appeal  from  Corporation  Commission. 

Action  by  the  State  against  the  St  Louis 
&  San  Francisco  Railroad  Company  and  oth- 
ers. From  an  order  fixing  the  freight  rates, 
the  St  Louis  &  San  Francisco  Railroad  Com- 
pany and  others  appeal.  Remanded,  wltb 
directions. 

.  On  the  lOtb  day  of  September,  A.  D.,  190Sk 
the  Corporation  Oommiasion  coounenced  thia 
prooeedlug  a^itiBt  tbe  St  Louis  &  San 
Francisco .  Bailroad  Company,  the  Midland 
Valley.  Bailroad  CXMupany,  the  Missouri,  Kait- 
sas  &.  l^exajs  Railway  0>mpany,  the  Atcbl- 
soa,  Topeka  ftSaitta  FA  .Railway  Company. 
|iie  Gvii,  Colorado  ft  Santa  V6  Railway  Com- 
paay,  tbe  Chicago,  Rpck  Uland  &  PadOe 
Bailway  Company)  the  St  Louis,  Iron  Moun- 
tain &  SouthoFB  Railway  Cbmpany,  the  Kan- 
sas City  SoBtbem  Railway  Company,  tba 
ipt,  Smith  A  Western' (Railway  Company,  the 
ELansas  City,  Mexlco:&  Orient  Railway  Com- 
pany, the  Oklahoma  Centnd  Railroad  Coon- 
pauy  ^nd  A^^^  B.  Ramsey  as  receiver  there- 
of, and  the.  J^Ussoiu-i,  Oklahoma  A  Gulf  Bail- 
«ay  Company,  by  causing  to  be  published  In 
tbe. Guthrie  Leader,  a  daily  paser  publiaiied 
in  Guthrie,  Logan  county,  Okl.,  a  notice  of 
the  proposed  ord/^  No.  M,  and  tfaereaCter 
said  eause  was  heard  on  tbe  10th  day  of  No- 
ven)l>er,  A.  D.  1006,  and  pm^uimt  to  sneh  no- 
ticsk  wtilch  was  in  due  form  .and  putrfished 
as  .preseritted  b^  law,  final  order  No.  115  warn 
ma4«  and  entered,  fixing  intrastate  rates  on 
cement,  plaster,  roofing,  paving,  roofing  oe- 
meut,  brick,  sawed  stone,  concrete  blocks,  etc. 
And  thereafter,  on  the  15th  day  of  March,  A. 
D.  lOOO,  withlq  onp  year  from  the  date  on 
which  said  final  order  was  vade  and  entered 
the  appellautB  hovin  duly  presented  to  the 
chairman  of  the  commission  their  request  In 
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writing  for  the  certification  to  this' conrt  of 
all  the  evidence  had  in  suvh  cause  and  all 
the  facts  and  reaaona  npon  which  said  or- 
der was  based,  which  was  refused,  end 
thereafter,  -  in  due  time,  application  wns 
made  to  this  conrt  for  writ  of  mandamus  re- 
quiring such  certigcatlon,  which  was  grant- 
ed, and  thereafter  complied  with.  On  the 
11th  day  of  September,  A.  D.  1909,  the  coun- 
sel for  the  appellee  moved  to  dismiss  this 
appeal  on  the  grounds:  (1)  That  the  same 
■was  not  taken  in  time.  C2)  That  the  appli- 
cation for  the  certification  of  the  record.  In- 
cluding the  finding  of  facts,  was  not  pre- 
sented In  time,  and  that  the  commission  was 
not  required  by  law  to,  and  did  not,  keep 
any  record  of  its  finding  of  facts  upon  which 
the  order  was  based.  (3)  That  the  record 
filed  In  this  court  by  appellants  does  not  eon- 
tain  a  finding  of  facts  of  the  appellants,  and 
the  certificate  of  the  acting  chairman  of  said 
commission  recites  the  following  reasons: 
"With  the  exception  of  finding  of  fact  by  the 
commission,  which  was  not  made  of  record, 
and  Is  not  now  in  the  possession  of  the  com- 
mission." (4)  That  It  was  the  duty  of  the 
appellaniB  to  take  sn<A  steps  to  preserve 
Buch  record,  if  they  desired  to  appeal. 

S.  T.  Bledsoe,  O.  O.  Blake,  CJlifford  I* 
JaiSkson,  and  Edgar  A.  De  Meoles,  fbr  ap- 
pellants. George  A.  Henshaw,  Asst  AtCy. 
Oen.,  for  the  State. 

WILLIAMS,  J.  (bfter  stating  the  faVts  as 
above).  This  case  is  controlled  by  the  facts, 
as  well"  as  the  law  declared  by  this  court,  in 
the  case  of  Midland  Talfey  R.  Oo.  y.  State 
<NV).  786,  decided  at  this  terra,  but  not  yet 
officially  reported)  104  Pac.  10'86.      •       • 

Tbe  motion  to  dismiss  IS  accordingly  epver- 
mled,  and  the  case  remanded  to  the  commis- 
sion, with  instructions'  to  make  finding  of 
tacts  on  all  -evidence  contained  in  the  rec^ 
ODd,  or  that  may  be  tendered  by  any  party 
In  interest  to  the  commission,  when'  compe^ 
tent  and  proper  in  the  premises,  and  then 
to  certify  the  facts  foond  and  such  eddi- 
tlonal  evidence,,  with  tlie  reasons  for  making 
the  order,  to- this  conrt  within  90'day«  from 
this  date.-  All  the  Justices  coocnr. 


ATCHISON,  T.  &  S.  P.  RT.  CO.  et  al,  v. 

STATR 

(Supreme  Court  of  Oklahoma.     Oct  20,  1909.) 

Rauuboao  Rates. 

Same  syllabus  as  Id  Midland  Valley  Rnil- 
road  Co.  et  al.  v.  State  (No.  73fi,  decided  at  this 
term,  but  not  yet  officially  reported)  104  Pac. 
1086. 
.(Syllabus  by  tbe  C«urt.) 

Appeal  from  Corporation  Ctommlsslon. 

Actloa  by  the  State  against  the  Atctilson, 
Topeka  &■  Santa  FA'  Railway  Company  and 
others.  From  an.  «rder  llxing  tbe  freight 
vates,  the  Atchison.  Top^a  &  Santa  F6  Rail- 
way Company,  and  otbdrs  appeal.  Remand- 
edf'With  diiBctlona.  <  ■  . 

104P.-60 


On  the  l4th  day  of  December,  A.  D.  1(K)7, 
this  proceeding  was  begun  by  the  commission 
against  the  Atchison,  T<H)eka  &  Santa  V6 
Railway  C<Mnpany,  the  St  Louis  &  San  Fran- 
cisco Railroad  Company,  the  Midland  Valley 
Railroad  Company,  the  Missouri,  Kansas  ft 
Texas  Railway  Company,  the  Gulf,  Colo- 
rado &  Santa  Ft  Railway  Company,  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
papy,  t^e  St.  Louis,  Iron  Mountain  &  South- 
etn.  Railway  Company,  the  Kansas  City 
Southern  Railway  Company,  tbe  Ft  Smith 
&  Western  Railway  Company,  the  Kansas 
City,  Mexico  &  Orient  Railway  Company, 
the  Oklahoma  Central  Railroad  Company 
and  Asa  E.  Ramsey  as  receiver  thereof,  and 
tbe  Missouri,  Oklahoma  &  Gulf  Railway 
Company,  appellants  herein,  by  causing  to 
be  pubU^ed  In  tbe  Guthrie  Leader,  a  daily 
paper  published  in  Guthrie,  Logan  county, 
state  of  Oklahoma,  a  certain  proposed  order 
No.  2,  relating  to  coal  rates  within  the  states 
and  thereafter  on  the  14th  day  of  January, 
A.  D.  .1908,  a  hearing  was  had  thereon,  which 
was  continued  from  day  to  day,  and  on  Jan- 
uary 31,  A.  D.  1908,  a  certain  order,  desig- 
nated as  final  order  No.  9,  relating  to, suck 
ratesi  was  made  and  entered,  and  on  the 
30tb  day  ^  January,  A.  D.  1900,  the  recocd 
in  said  cause  was  certified  by  the  cbalrmoa 
of  tbe  commission  to  this  court  On  tha 
lltb  day  of  September,  A.  D.  1909,  the  couut 
sel  for  appellee  moved  to  dismiss  this  ai^al 
on  the  grounds:  (1)  That  neither  the  ap- 
peal nor  the  application  for  certification  was 
made  in  .due  tlm^  (2)  That  no  statement  of 
facts  was  containjBd  within  the  record,  al- 
though tbe  certificate  recited  the  fact  tba< 
no  such  statement  was  made  of  recoird  by 
the  commission.  0)  That  it  was  the  ^uty  of 
tbe  appellants  to  cause  to  be  made  and  pre- 
served such  record,  if  they  deslf  ed  tp  prose- 
cute sucft  appeal. 

S.  T.  Bledsoe,  •  C.  O.  Blake,  CUflbtd  L. 
Jackson,  and  EMgar  A.  De  Meules,  for  appel- 
lantsw  Qeo.  A.  Henshaw,  Asst  Atty.  Gen., 
for  the  State. 

WILLIAMS,  J.  (after  stating  the  facts  as 
above).  Tbe  case  of  Midland  Valley  Rail- 
road: Ca  et  ah  v.  state  of  Oklahoma  (No. 
786,  heretofore  decided  at  this  term,  bnt 
not  yet  ofildally  reported)  104  Pac.  1086,  con- 
cludes this  case,  both  as  to  law  and  fact 

The  motion  to  dismiss  tbe  appeal  is  ac- 
cordingly overruled,  and  the  case  remanded 
to  the  commission,  with  like  Instructions. 
All  the  Justices  concur. 


MISSOURI,  K.  &  T.  RY.  OO.  et  al.  v.  STATE. 
(Supreme  Court  of  Oklahoma.  Oct  20,  1909.) 
Railboad  Rates. 

SyHabus  same  ae  in  Midland  Vallty  Rail- 
road Co.  et  al.  V.  State  (No.  736,  decided  at  this 
term,  but  not  yet  officially  reported)  104  Pac 
1086. 
(Syllabus  by  thb  Oourt^  >   j.    : 
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Appeal  from  Corporation  Ciommlaaion. 

Actton  by  the  State  Bgainst  the  Missouri, 
Kansas  &  Texas  Railway  Company  and  oth- 
ers. From  an  order  fixing  the  freight  rates, 
the  Missouri,  Kansas  &  Texas  Bailwaj  Com- 
pany and  others  appeal.  Bemanded,  with 
directions. 

This  proceeding  was  begun  against  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany, the  Atelilson,  Topeka  &  Santa  F6  Rail- 
way Company,  the  Oulf,  Colorado  &  Santa 
F6  Railway  Company,  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  the  St 
Louis  &  San  Francisco  Railroad  Company, 
the  St  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  the  Kansas  City  South- 
em  Railway  Company,  the  Ft.  Smith  & 
Western  Railroad  Company,  the  St  Louis, 
Bl  Reno  &  Western  Railway  Company,  the 
Midland  Valley  Railroad  Company,  the  Kan- 
sas City,  Mexico  &  Orient  Railway  Com- 
pany, the  Oklahoma  Central  Railroad  Com- 
pany and  Asa  B.  Ramsey  as  receiver  thereof, 
and  the  Missouri,  Oklahoma  &  Oulf  Railway 
Company,  the  herein  appellants,  by  the  Cor- 
poration Commission,  on  the  18th  day  of 
December,  1907,  by  causing  to  !»  published 
In  the  Guthrie  Leader,  a  daily  pai)er  publish- 
ed In  Guthrie,  Logan  county,  state  of  Okla- 
homa, a  certain  order,  referred  to  as  propos- 
ed order  No.  4,  and  Uiereafter,  on  the  21st 
day  of  January,  A.  D.  1908,  said  cause  was 
heard  and  final  order  No.  11,  fixing  intra- 
state rates  on  lumber,  was  made  and  entered, 
and  on  February  2,  1909,  application  in  due 
form  was  made  to  the  chairman  of  the 
commission  for  the  certification  of  the  evi- 
dence heard  and  considered  by  the  commis- 
sion In  making  said  order,  together  with  the 
facts  found  and  the  reasons  upon  which 
same  was  based,  to  this  court  and,  further, 
for  a  supersedeas  as  to  the  order.  The  re- 
quest was  granted  by  the  commission  as  to 
certli^Ing,  but  refused  as  to  the  supersedeas, 
and  the  record  was  certified  by  the  acting 
chairman  of  the  commission  to  this  court 
on  the  2d  day  of  February,  A.  D.  1909.  On 
the  11th  day  of  September,  A.  D.  1909,  coun- 
sel for  appellee  moved  this  court  to  dismiss 
this  appeal  on  the  grounds:  (1)  Hut  neither 
the  appeal  nor  application  for  such  certifica- 
tion was  made  In  due  time.  (2)  That  no  state- 
ment of  facts  was  found  certified  on  the 
record,  althon^  the  certificate  states  that 
such  facts  were  not  made  of  record  by  the 
commission.  (3)  That  it  was  the  duty  of  the 
appellants  to  take  such  steps  to  preserve  such 
record,  if  they  desired  to  appeal. 

S.  T.  Bledsoe,  C.  O.  Blake,  Clifford  L.  Jatik- 
son,  and  Edgar  A.  De  Menles,  for  appellants. 
Geo.  A.  Hensbav,  AjHt  Atty.  Gen.,  for  the 
8Ute. 

WILLIAMS,  J.  (after  «ta«lng  the  facts  as 
above).  .  The  case  of  Midland  Valley  Rail- 
road Co.  et  al.  v.  State  (No.  736,  heretofore 
decided  at  thla  terfp,  hot  not  ^et  offldaUy 


reported)  104  Pac.  108a,  condndes  this  case, 
both  as  to  law  and  fact 

The  motion  to  dismiss  the  aH>eaI  is  ac- 
cordingly overruled,  and  the  case  remanded 
to  the  commission,  with  like  instructions. 
All  the  Justices  concur. 


ATCHISON,  T.  &  S.  F.  RY.  CO.  et  al.  y. 

STATE. 
(Supreme  Court  of  Oklahoma.    Oct  20,  1909.) 
RA.ILBOAD  Rates. 

Syllabus  same  as  in  Midland  Valley  Bail- 
road  Co.  et  al.  V.  State  (No.  738,  decided  at  this 
term,  but  not  yet  officially  reported)  104  Pac. 
1086. 
(Syllabus  by  tb«  Court) 

Appeal  from  Corporation  Commission. 

Action  by  the  State  against  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company  and 
others.  From  an  order  fixing  the  freight 
rates,  the  Atchison,  Topeka  &  Santa  F£ 
Railway  Company  and  others  appeal.  Re- 
manded, with  directions. 

On  the  23d  day  of  May,  A.  D.  190a  tlw 
Cc»pora.tloa  Oommission  commenced  this  pro- 
ceeding agalmst  the  Atchison,  IMpelat  A  Santa 
V6  Railway  Company,  the  Midland  Valley 
Railroad  Company,  the  Missouri,  Kansas  & 
Texas  Railway  Company,  the  Gulf,  Colorado 
&  Santa  F6  Railway  Company,  the  Chicago^ 
Rock  Island  &  Pacific  Railway  Company, 
the  St  Louis  &  San  Francisco  Railroad  Com- 
pany, the  St  Louis,  Iron  Mountain  &  South- 
ern Railway  Company,  the  Kansas  City 
Southern  Railway  Company,  the  Ft  Smith  & 
Western  Railroad  Company,  the  St  Lonia, 
El  Reno  &  Western  Railway  Company,  the 
Kansas  City,  Mexico  &  Orient  Railway  Com- 
pany, the  Oklahoma  Central  Railroad  Gon- 
pany  and  Asa  B.  Ramsey  as  receiver  Xbenat, 
and  the  Missouri,  Oklahoma  It  Gulf  Railway 
Company,  the  herein  appellants,  by  causing 
to  be  published  In  the  Guthrie  Lender,  a 
daily  paper  published  in  Guthrie,  Logan  coun- 
ty, Okt,  a  notice  of  Its  proposed  order  Na 
26,  and  thereafter,  on,  to  wit  the  22d  day  of 
June,  A.  D.  1908,  and  pursuant  to  tuch  notice, 
which  was  In  due  form  and  published  as  re- 
quired by  law,  said  cause  was  heard  and  con- 
tinued from  day  to  day  until  the  24th  day  of 
June,  A  D.  1008,  when  final  Qrder  No.  58,  fix- 
ing Intrastate  rates  on  coal  and  coke  and 
such  products,  was  made  and  entered.  There- 
after, on  the  15th  day  of  March,  A.  D.  1906^ 
proper  application  was  made  to  the  chairman 
of  the  commission  for  certification  of  all  the 
evidence  heard  or  considered  in  making  aucfa 
order,  as  well  as  the  facts  found  and  reasons 
upon  which  same  were  baiaed,  whidi  was  de- 
nied )  and  thereafter,  on.  to  wit  the  16th  day 
ot  March,  A.  J>.  1908,  on  appUcatton  to  this 
court,  a  writ  of  mandamus  was  Issued,  re- 
quiring such  certiflontion,  which  wan  oom- 
plied  with  on  the  7th  day  of  April.  A.  D. 
l;909.  On  the  11th  day  of  Beptembor,  A.  D. 
1909,  counsel  for  appeUee  movedln  this ooort 
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for  the  ^dJandaaal  of  OUs  apt)eal  on  tbs 
grouuds:  (1)  That  neither  the  appeal  nor 
application  for  anch  certlflcatloii  was  made  In 
doe  tlm&  (2)  That  the  record  doea  mit  con- 
tain a  finding  of  f  aeta,  althongh  the  certificate 
recited  that  a  finding  of  fact  by  the  commla- 
8ion  was  not  made  of  record,  and  thsr^ore 
could  not  be  transmitted.  (3)  That  It  was  the 
duty  of  the  appellants  to  preserve  sach  rec- 
ord. If  they  desired  to  appeal. 

8.  T.  Bledsoe,  C.  O.  Blake,  CllfTord  L.  Jack- 
aon,  and  Sdgar  A.  De  Meules,  for  appellants. 
Geo.  A.  Henahaw,  Asst  Atty.  Gen.,  tot  the 
State. 

WILLIAMS,  X  (after  stating  the  facta  as 
above).  The  case  of  Midland  Valley  Ballroed 
Co.,  Appellants,  v.  State  of  Oklah<Hna,  Appel- 
lee (No.  736,  decided  at  this  term,  bat  not 
yet  officially  reported)  104  Pac.  108S,  la  de- 
cisive of  this  case,  both  aa  to  law  and  facts. 

The  motion  to  dismiss  the  appeal  is  accord- 
ingly overruled,  and  the  cause  remanded,  with 
similar  Instructions.    All  the  Justices  concur. 


KANSAS  CITY,  M.  &  O.  RT.  00.  et  al.  t. 

STATE. 
(Supreme  Court  of  Oklahoma.    Oct  20,  1909.) 
Railroad  Rates. 

SyllabuB  same  as  in  Midland  Vallfy  Rail- 
road Co.  et  al.  V.  State  (No.  736,  decided  at  this 
term,  but  not  yet  ofiicially  reported)  104  Fac 
1066. 
(Syllabus  by  the  Court.) 

Appeal  from  Corporation  ComnilHl<»i. 

Actton  by  the  State  against  the  Kansas 
City,  Mexico  &  Orient  Railway  Company  and 
others.  From  an  order  fixing  the  freight 
rates,  the  Kansas  City,  Mexico  &  Orient  Rail- 
way Company  and  others  appeaL  Remanded, 
with  directions. 

On  the  27th  day  ef  April,  190S,  the  Corpo- 
ration Commission  commenced  this  proceed* 
ing  against  the  Kansas  City,  Mexico  &  Orient 
Railway  Company,  the  Midland  Valley  Rail- 
road Company,  the  Missouri,  Kansas  &  Texas 
RaUway  Company,  the  Atchison,  Topeka  ft 
Santa  F£  Railway  Company,  the  Gulf,  Colo* 
rado  &  Santa  F6  Railway  Company,  the  Chi- 
cago, Rock  Island  &  Pacific  RaUway  Com- 
pany, the  St.  Louis  &  San  Francisco  Railroad 
Company,  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company,  the  Kansas  City 
Southern  Railway  Company,  the  Ft.  Smith 
ft  Western  Hallway  Company,  the  St.  Louis, 
EU  Reno  &  Western  Railway  Company,  the 
Oklahoma  Central  Railroad  Ciompany  and 
Asa  G.  Raipsey  as  receiver  thereof,  and  the 
Missouri,  Oklahoma  &  Gulf  Railroad  Com- 
paqy,  by  causing  to  be  published  in  the  Guth- 
rie Dally  Leader,  a  dally  paper  pnbliabed  in 
Guthrie,  Logan  county,  OkL,  a  notice  of  the 
proppsed  order  No.  25,  fixing  Intrastate  rates 
on  vegetables,  fmltst  berries,  canned  goods, 
et&,  OBd  thereafter,  on  the  22d  day  of  June^ 
1808»  pursuafht  to  .such  jtfitioet,  wbic))  was  in 


due  form,  the  hearing  thereon  having  been 
regularly  ca&tlniiBd  ttoib  time  to  time,  final 
order  No.  63  was  made  and  entered.  There- 
after, on,  to  wit.  the  15th  day  of  March,  A< 
D.  1909,  within  one  year  from  the  date  on 
which  said  final  order  No.  63  was  made  and 
entered,  the  appellants  herein  duly  presented 
to  the  chairman  of  the  Corporation  Commis- 
sion their  request  in  writing  that  the  said 
chairman  certify  to  the  Supreme  Court  all 
the  evidence  had  In  said  cause,  and  all  the 
facts  and  reasons  upon  which  said  order  No. 
63  was  based,  and  thereupon  the  chairman  of 
the  said  commission  refused  to  grant  the 
request  of  the  appellants  and  failed  to  make 
the  certification  requested  by  them,  to  which 
action  of  the  commission  the  appellante  dniy 
excepted.  On  the  16th  day  ot  Bflardi,  1909* 
the  appellants  made  application  to  this  coart, 
praying  for  writ  of  mandamus,  directlitg  the 
chairman  of  said  commission  to  make  certifi- 
cation of  facts,  etc.,  requested  by  said  appel- 
lante on  March  16,  1909,  which  appItcatSon 
was  granted.  On  September  U,  1909,  the 
appellee,  through  Ito  attorney,  O.  A.  Hen- 
shaw,  Assistant  Attorney  General,  mov«d  in 
this  conrt  to  dismiss  said  appeal  on  the  fol- 
lowing gronnds:  (1)  That,  as  disclosed  by 
the  record  in  this  case,  this  order  was  agreed 
to  by  the  appellanta,  and  there  were  no  ob- 
jections filed  by  imy  of  the  appellanta  herein; 
(2)  That  because- '  of  the  agreement  above 
mentioned  no  finding  of  facts  was  made  by 
the  commission,  bnt  an  order  was  made  in 
pursuance  wltii  said  agreement  That  the 
certificate  by  the  acting  chairman  Is  as  fid- 
lows:  "That  no  finding  of  facto  was  made  In 
this  case,  bnt  the  shippers  and  the  railroad 
companies  agreed  upon  the  rates  promulgated 
herein,  after  having  a  conference,  and  the 
evidence  taken  before  the  commission  was 
for  the  purpose  of  explaining  this  confer- 
ence agreement,  to  which  none  of  the  rail" 
roads  made  any  objections  as  to  the  reason- 
ableness of  rates." 

S.  T.  Bledsoe,  C.  O.  Blake,  Clifford  L.  Jack- 
son and  Edgar  A.  De  Meules,  for  appellants. 
George  A.  Henshaw,  Asst.  Atty.  Gen.,  for  the 
State. 

WILLIAMS,  J.  (after  stating  the  facto  as 
above).  This  case  in  all  respecta  is  controlled 
by  that  of  Midland  Valley  B.  R.  Co.,  et  al.. 
AppeUante,  v.  State,  Appellee  (decided  at  this 
term,  but  not  yet  officially  reported)  104  Pac. 
1086. 

The  motion  to  dismiss  is  accordingly  over- 
ruled, and  the  case  remanded  to  the  commis- 
sion, with  instructions  to  make  finding  of 
facto  on  all  evidence  now  in  the  record,  or 
that  may  be  tendered  by  any  party  in  inter- 
est to  the  commission,  whoa,  competent  and 
proper  in  the  premises,  and  then  certify  the 
facto  found  and  the  additional  evidence,  with 
the  reasons  for  making  the  order,  to. this 
court  within  90  divys  from  this  datet  All  the 
Justices  jQoncur. 
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OHIOAGO,  B.  I.  &  P.  RT.  C».  et  «l.  t. 

STATE. 
(Supreme  Court  of  Oklahoma.    Oct  20,  IflOO.) 

RAII.BOAD  Rates. 

Syllabus  same  as  in  Midl&nd  Talley  Rail- 
road Co.  et  al.  V.  SUte  (No.  736,  decided  at  this 
torra,  but  not  yet  officially  reported)  104  Pac. 
1086. 
(Syllabus  by  the  Court,) 

Appeal   from   Corporation    Ciominlsslon. 

Action  by  the  State  against  the  Cbicago, 
Rock  Island  &  Pacific  Railway  Company  and 
others.  From  an  order  fixing  the  freight 
rates,  the  defendants  appeal.  Remanded, 
with  directions. 

On  the  2001  day  of  July,  A.  D.  1008,  this 
proceeding  was  commenced  by  the  Corpora- 
tion Commission  against  the  Chicago,  Ro^ 
Island  &  Pacific  Railway  Company,  the  St. 
Louis  &  San  Francisco  Railway  Company, 
the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  the  Midland  Valley  Rail- 
road Company,  the  Missouri,  Kansas  &  Texas 
Railway  Company,  the  Atchison,  T(H)eka  & 
Santa  F6  Railway  Company,  the  Gulf,  Colo- 
rado &  Santa  F^  Railway  Company,  the  Kan^ 
sas  City  Southern  Railway  Company,  the  Ft 
Smith  &  Western  Railway  Company,  the 
Kansas  City,  Mexico  &  Orient  Railway  Com- 
pany, the  Oklahoma  Central  Railroad  Com- 
pany, and  Asa  B.  Ramsey  as  receiver  thereof, 
and  the  Missouri,  Oklahoma  A  Gulf  Railway 
Company,  the  herein  appellanta,  by  causing 
to  be  published  in  the  Guthrie  Leader,  a 
dally  paper  published  in  Guthrie,  Logan  coun- 
ty, Okl.,  8  certain  order,  referred  to  as  pro- 
pooed  order  No.  30,  and  thereafter,  on,  to  wit, 
tlie  2l8t  day  of  August,  A-  D.  1908,  pursuant 
to  such  notice,  which  was  In  due  form,  a 
hearing  was  had  thereupon,  and  the  oon- 
BlderatlCHi  of  said  case  was  continued,  and 
thereafter,  on  the  1st  day  of  October,  A.  D. 

1908,  final  order  No.  88,  fixing  intrastate 
rates  on  cotton,  cotton  seed,  cotton  seed  meal, 
cotton  seed  hulls,  and  cotton  seed  ashes,  and 
such  products,  was  made  and  entered.  There- 
after, on  the  15th  day  of  March,  A.  D.  1909, 
the  appellants  presented  their  written  re- 
quest In  due  form  to  the  chairman  of  said 
commission  for  the  certification  to  this  court 
of  all  the  evidence  heard  by  said  commis- 
sion, with  a  written  statement  of  the  rea- 
sons, together  with  the  facts  found,'  and  the 
written  statement  of  the  reasons  upon  which 
said  order  was  based,  which  was  denied. 
And  thereafter,  on  the  16th  day  of  March, 
A.  D.  1909,  application  wtis  made  to  this 
court  for  writ  ot  mandamus  requiring  such 
certification,  which  was  granted  and  com- 
plied with  on'  the  7th  day  of  AptU,  A.  D. 

1909.  atereftfter,  on  the  11th  day  of  Septem- 
ber, 1909;  ootmftel  for  appellee  moTed  tMs 
court  todlslnlsS  thiB  appeal  on  the  gromrds; 

(1)  That  neither  *he  appeal  nor  application 
for  such  certlfldatlon  was'  made  in  due  tioie. 

(2)  That  thferecot'd'  fioiEB  not  6ohtaln  a  statfr' 
ment  of  the  facts  found,  althot^gh  the  certlfl- 


oate  redtea  that  sucb  statement  of  facts  were 
not  made  of  record  by  the  commission,  and 
for  that  reason  cannot  be  trasBmitted.  (3) 
Tliat  It  was  the  doty  of  the  appellants  to  pre- 
serve such  record,  if  they  desired  to  proee- 
cnte  such  appeaL 

S:  T.  Bledsoe,  O.  O.  Blake,  CJllfford  I* 
Jackson,  and  Fdgar  A.  De  Meules,  for  ap- 
pellants. Geo.  A.  Henshaw,  Asst  Atty.  Gen., 
for  the  State. 

WITXIAMS,  J.  (after  stating  the  facts  aa 
above).  The  case  of  Midland  Valley  Railroad 
Co.  et  al..  Appellants,  v.  State,  Appellee  (No. 
736,  decided  at  this  term,  but  not  yet  offi- 
cially reported)  104  Pac.  1086,  concindes  this 
case,  both  as  to  law  and  fact 

The  motion  to  dismiss  appeal  Is  accord- 
ingly overruled,  and  the  case  remanded  to 
the  commission,  -with  like  instructions.  AU 
the  Justices  conear. 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  et  al.  ▼. 
STATE. 
(Supreme  Court  of  Oklahoma.    Oct  20,  1909.) 
RAII.BOAD  Ratks. 

Syllabus  same  as  in  Midland  Valley  Rail- 
road Co.  et  al.  V.  State  (No.  736,  decided  at  this 
term,  but  not  yet  officially  reported)  104  Pac. 
1086. 
(Syllabus  by  the  Court) 

Appeal  from  Corporation  Clommlssion. 

Action  by  the  State  against  the  St  Louia, 
Iron  Mountain  &  Southern  Railway  Company 
and  otliMs.  From  an  order  fixing  the  freight 
rates,  the  St  Louis;  Iron  Mountain  tc  South- 
em  Railway  Company  and  others  ai^ieal. 
Remanded;  wttb  directi(ms. 

On  the  20th  day  of  January,  A.  D.  1908, 
this  proceeding  was  begun  by  the  Corporation 
Commission  against  the  St  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company,  the  St 
Louis  &  San  Francisco  Railroad  Company, 
the  Midland  Valley  Railroad  Company,  the 
Missouri,  Kansas  ft  Texas  Railway  Com- 
pany, the  Atchison,  Topeka  ft  Santa  FP 
Railway  Company,  the  Gulf,  Colorado  &  San- 
ta F6  Railway  Company,  the  Chicago,  Rock 
Island  ft  Pacific  Railway  Oonipany,  the  Kan- 
sas City  Southern  Railway  Company,  the  B^ 
Smith  ft  Western  Railway  Company,  the 
Kansas  City,  Mexico  &  Orient  Railway  Com- 
pany, the  Oklahoma  Central  Railroad  Com- 
pany, and  Asa  E.  Ramsey  as  receiver  there- 
of, and  the  Missouri,  Oklahoma  ft  Gulf  Rail- 
way Company,  by  causing  to  be  published 
in  the  Guthrie  Leader,  a  dally  paper  publish- 
ed in  Guthrie,  Logan  county,  Okl.,  a  notice  of 
the  priHwsed  order  No.  8,  and  afterwards,  on 
the  16th  day  of  May,  A.  D.  1908,  pnrsaant 
to  sneta  notice,  whlCh  was  in  due  form  and 
published  as  required  by  law,  hearing  was 
had  there<»,  and  final  order  No.  45,  fixing 
mtrtstate  rates  on  hay,  grain,  grain  products, 
and  'sutfh  'mmmodltles;  Was  made  and  en- 
teredo   Thertiaftef.'im  the  15Hi  day  ot  llarcb. 
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A.  D.  1909,  the  appellants,  said  railway  com- 
panies, presented  to  tbe  chairman  of  tbe  Cor- 
poration Commission  their  request  In  writ- 
ing for  certification  of  all  evidence  heard  In 
such  case,  and  the  facts  and  reasons  upon 
which  said  final  order  was  based,  which  was 
denied.  On  the  16th  day  of  March,  A.  D. 
190&,  said  appellants  made  application  to 
this  court  for  writ  of  mandamus  requiring 
such  certification,  which  was  granted  and 
compiled  with  on  the  7tb  day  of  April,  A.  D. 
1909;.  Thereafter,  on  the  lltb  day  of  Sep- 
tember, A.  O.  1909,  the  counsel  for  the  ap- 
pellee moved  to  dismiss  this  appeal  for  the 
reasons:  (1)  That  the  same  was  neither  tak- 
en nor  application  made  for  the  certification 
within  doe  time.  (2)  That  the  record  falls  to 
contain  a  finding  -of  fact,  although  the  cer- 
tificate recites  that  such  finding  of  facts' as 
made  by  tbe  commission  was  not  made  of  rec- 
ord, and  could  not  be  transmitted.  (3)  That 
It  was  tbe  duty  of  the  appellants  to  take 
steps  to  preserve  the  record.  In  the  event  they 
desired  to  appeal. 

S.  T.  Bledsoe,  G.  O.  Blake,  Clifford  L. 
Jackson,  and  Edgar  A.  De  lAenles,  for  ap- 
pellants. Geo.  A.  Henshaw,  Asst.  Atty.  Gen., 
for  the  State. 

WILLIAMS,  3.  (after  stating  the  facts  as 
above).  The  case  of  the  Midland  Valley  Rail- 
road Co.  et  al..  Appellants,  V.  State  of  Okla- 
homa, Appellee  (decided  at  this  term  of 
court,  but  not  yet  officially  reported)  104  Pac. 
1086,  Is  decisive  of  this  case,  both  as  to  law 
and  fact 

The  motion  to  dismiss  the  appeal  Is  accord- 
ingly overruled,  and  the  case  remanded,  with 
the  same  Instructions.  All  the  Justices  con- 
car. 


STATE  T.  BIGHTEEN  CASKS  OF  BBEB 

et  al. 
(Supreme  Court  ct  Oklahoma.     Ocb  4,  190a) 

CouilRRCE  (8  41»)— IKTERSTATB— iHTOXIOATIiro 

LiQuoB— Police  Powee. 

A  citizen  of  Oklahoma  having  purchased 
intpzicating  liquors  in  another  state  and  caused 
tbe  eame  to  be  transported  to  him  as  consignee 
in  ttilB  state  by  an  interstate  shipment,  the  laws 
of  this  stats  by  virtus  of  the  police  power  (Act 
Cong.  Aue.  8.  18JK),  c.  728.  26  Stat.  313  fO. 
8.  Comp.  St.  1901,  p.  3177 J)  attach  immediately 
after  the  consummation  of  the  delivery  b^  the 
carrier  to  the  consignee,  (a)  Snch  consignee 
having  received  the  actual  and  exclusive  posses- 
sion of  such  liquors  from  the  carrier  at  its 
depot,  and  retaining  such  possession  on  its  said 
premises  with  the  purpose  and  the  intentiott  of 
selling  and  bartering  the  same  contrary  to  the 
laws  of  this  state,  such  liquors  may  be  seized 
and  confiscated  under  sections  5,  6,  art.  3,  of  the 
enforcing  act  (Sess.  Laws  1907-08,  p.  605,  c. 
69),  before  the  same,  have  been  by  said  consignee 
conveyed  from  the  carrier's  premises  to  the  con- 
signee's residence,  place  of  bnsiness,  or  ware- 
house, (b)  Such  consignee  having  received  the 
actual  and  exclusive  possesaiob  of  such  liquors 
frqm  the  carrier  at  its  depot,  and  retaining  such 


l^osseseioB  on  its  said  premises  for  his  or  his  fam- 
ily's use,  such  liquors  cannot  be  seized  and 
confiscated  under  sections  5  and  6  of  the  en- 
forcing act  (Sess.  Laws  1907-08,  p.  605),  either 
before  or  after  the  same  have  been  conveyed 
from  the  carrier's  premises  to  the  consignee's 
residence. 

[Ed.  Note.— For  other  cases,  see  Commerce. 
Cent.  Dig.  ii  30,  31 ;    Dec  Dig.  i  41.*] 

(Syllabus  by  the  Court) 

Enor  from  Oklahoma  County  Court ;  Sam 
Hooker,  Judge. 

Action  submitted  upon  an  agreed  state- 
ment of  facts  by  tbe  State  of  Oklahoma 
against  Eighteen  Casks  of  Beer  claimed  by 
Bi,  W.  Tucker.  Judgment  for  claimant,  and 
the  State  brings  error.  Beversed  and  ren- 
dered. 

This  action  was  tried  In  tbe  lower  court 
by  virtue  of  section  4717,  Wilson's  Eev.  ft 
Ann.  St  1903,  under  tbe  following  agreed 
facts,  to  wit:  "Prior  hereto  the  said  B.  W. 
Tucker  purchased  outside  of  tbe  state  of 
Oklahoma  a  car  load  of  beer,  and  bad  the 
same  shipped  to  him  at  Oklahoma  City,  Okla- 
homa county,  Okl.,  by  the  Atchison,  Topeka 
&  Santa  FP  Railway'  Company,  a  corporation 
engaged  In  doing  an  Interstate  business  be- 
tween said  Oklahoma  City  and  points  outside 
of  the  state  of  Oklahoma.  That,  upon  the  ar- 
rival of  said  car  load  of  beer  at  its  destina- 
tion In  said  Oklahoma  City,  the  said  B.  W. 
Tucker  appeared  at  the  ofllce  of  the  said  At- 
dilson,  Topeka  &  Santa  Ff  Railway  Com- 
pany, In  said  Oklahoma  City,  and  paid  tbe 
freight  thereon,  surrendered  up  the  bill  of 
lading  therefor,  and  took  possession  thereof. 
Said  car  load  of  beer  upon  Its  said  delivery 
to  tbe  said  B.  W.  Tucker  at  said  Oklahoma 
City  consisted  of  120  casks,  all  of  which,  with 
the  exception  of  the  18  casks  here  Involved, 
were  by  the  said  B.  W.  Tucker  removed  from 
said  car  prior  to  tbe  seizure  hereinafter  re- 
ferred to.  On  tbe  third  day  after  the  arrival 
of  said  car  at  said  Oklahoma  City,  and  after 
the  said  B.  W.  Tucker  had  paid  the  freight 
thereon  and  taken  possession  thereof  in  man- 
ner and  form  hereinabove  stated,  and  after 
102  of  said  caslcs  of  beer  had  been  removed 
therefrom  by  the  said  B.  W.  Tucker,  the 
state  of  Oklahoma,  acting  through  due  pro- 
cess of  law,  seized  the  remaining  18  casks  of 
said  beer  while  still  on  the  premises  of  the 
said  Atchison,  Topeka  &  Santa  Ff  Railway 
Company  at  said  Oklahoma  City,  and  before 
the  same  had  been  in  any  manner  conveyed 
by  the  said  B.  W.  Tucker  from  said  railway 
company's  depot  and  premises  at  said  Okla- 
homa City  to  the  said  B.  W.  Tucker's  resi- 
dence, place  of  business,  or  place  of  storage, 
but  whilst  In  his  possession.  Tbe  said  B.  W. 
Tu^er  was  the  owner  of  said  18  casks  of 
beer  at  the  time  the  same  were  so  seized  by 
the  state  of  Oklahoma,  and  as  such  owner 
thereof  be,  the  said  B.  W  Tudcer,  then  and 
there  intended  to  use  the  same  in  violation 
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of  the  proristons  of  section  1,  art.  8,  of  the 
euforciug  act,  same  being  chapter  69,  p.  603, 
of  tlie  Session  Laws  of  1907-08  of  the  state 
of  Oklahoma,  by  selling  said  beer  to  divers 
persons  In  said  Oklahoma  City.  Under  the 
facts  hereinabove  stated,  the  state  of  Oklaho- 
ma as  plaintiff  herein  claims  the  right  to 
have  said  18  casks  of  beer  forfeited  on  the 
ground  that  at  the  time  the  same  were  seized 
in  manner  and  form  hereinabove  stated  the 
«ald  B.  W.  Tucker,  the  owner  and  claimant 
herein,  had  said  18  casks  of  beer  in  his  pos- 
session vvltli  the  Intention  of  violating  the 
provisions  of  said  enforcing  act.  On  the  con- 
trary, the  said  B.  W.  Tucker,  as  claimant 
herein,  contends  that  said  18  casks  of  beer 
cannot  be  adjudged  forfeited  under  the  pro- 
visions of  said  enforcing  act  for  the  reason 
that,  at  the  time  the  same  were  seized  in 
manner  and  form  hereinabove  stated,  they 
were  under  the  protection  of  the  commerce 
clause  of  the  Constitution  of  the  United 
States,  and  that  the  police  powers  of  the 
state  of  Oklahoma  had  not,  under  the  pro- 
visions of  the  Wilson  act  (Act  Aug.  8,  1890, 
c.  T28,  20'  Stat.  313  IV.  S.  Comp.  St.  1901,  p. 
317T1)  and  the  decisions  of  the  Supreme  Court 
of  the  United  States,' attached  thereto,  and 
that  said  police  powers  of  the  state  of  Okla- 
homa would  not  and  could  not  attach  to  sntd 
18  casks  of  beer  until  tUe  same  had  been 
<»nveyed  by  claimant,  the  said  B.  W.  Tucker, 
from  the  depot  and  premises  of  the  said  At- 
chison, Topeka  &  Santa  Ff  Railway  Company 
at  said  Oklahoma  City  to  the  residence,  place 
of  business,  or  place  of  storage  of  the  said 
B.  W.  Tucker  In  said  Oklahoma  City."  On 
.Tune  7,  1909,  Judgment  was  rendered  in  fa- 
vor of  the  claimant,  B.  W.  Tucker  defendant 
in  error,  and  the  same  Is  now  properly  here 
for  review. 

Fred  S.  Caldwell,  for  the  State.  O.  L. 
Price,  for  defendants  in  error. 

WILLIAMS,  J.  (after  stating  the  facts 
as  above).  The  question  raised  In  this  record 
is.  the  claimant,  Tucker,  having  lawfully 
purchased  Intoxicating  liquors  in  another 
state  and  caused  the  same  to  be  transported 
into  this  state  by'  an  Interstate  shipment  to 
himself  as  consignee,  having  the  same  in  bis 
possession  on  the  carrier's  premises,  and 
with  the  Intention  of  violating  the  prohibit- 
ory laws  of  this  state,  whether  or  not  such 
liquors  may  be  seized  and  confiscated  under 
sections  5  and  6,  art  3,  of  the  enforcing 
act  (Sess.  Irfiws  1907-08,  p.  605,  c.  69),  after 
the  delivery  thereof  to  the  consignee  by  the 
carrier  at  the  point  of  destination,  but  he- 
fore  such  liquors  have  been  by  said  con- 
signee or  his  agent  conveyed  from  the  car- 
rier's depot  or  premises  to  the  residence, 
place  of  business,  or  warehouse  Of  the  con- 
signee. '.       "j 

In  the  case  of  SchwedeS  v.  State,.  1  Okl. 
Or.  245,  99  Pac.  804,  this  court  held  that 
"under  subdivision  3,  {  8,  art.  1,  of  the  Con- 
stitution of  the  United  States,  commonly  re- 


ferred to  as  the  'Interstate  commerce  clanse,' 
•  •  •  a  resident  of  one  state  has  the 
right  to  have  8hlpx>ed  to  him  from  another 
state  alcoholic  liquors  when  ordered  by  him 
for  his  and  his  family's  use,  and  to  keep  the 
same  for  such  use,  and  the  state  cannot, 
under  its  police  power,  enact  laws  so  as  to 
substantially  hamper  or  burden  such  con- 
stitutional ri^t  to  tAve  such  shipment  made 
and  to  receive  and  retain  the  same  for  per- 
sonal use."  The  cases  of  Vance  v.  Vander- 
cook  Company,  170  U.  S.  438,  18  Snp.  Ct. 
074,  42  L.  Ed.  1100,  and  Heymann  v.  South- 
ern Ry.  Co.,  203  U.  8.  270, '27  S.  Ct  104.  61 
L.  Ed.  178,  were  cited  in  support  of  that 
conclusion.  In  the  case  of  Pabst  Brewing 
Company  v.  Crenshaw,  198  V.  S.  17,  25  Sup. 
Ct.  562,  49  L.  Ed.  925,  the  court  said,  la  re- 
ferring to  the  case  of  "Vance  v.  Yandercook, 
supra:  "The  case  turned  upon  the  power  of 
the  consignee  of  liquors  to  receive  them  few 
his  own  use  within  the  state  ot  South  Caro- 
lina, as  well  as  the  power  to  sell  them  fn 
the  original  unbroken  packages  as  Import- 
efl  to  oltizens  of  South  Carolina.  It  was 
held,  bi  .substance,  that  the '  consignee  bad 
the  constitutional  right  to  receive  tbem  tor 
his  own  use  wltiiout  regard  to  the  state  laws, 
but  that  under  the  Wilson  act  he  could  no 
longer  assert  a  right  to  ^ell  tbem  In  origi- 
nal paduges  in  defiance  of  the  state  laws." 
lu  the  .case  of  Delamater  v.  South  Daluta, 
205  U.  S..»3>  27  S.  Ct.  447.  51  L.  Ed.  724. 
the  court  said:  "It  having ,  been  thus  set- 
tled that  under  the  Wilson  act  a  resident  of 
one  state  had  the  right  to  contract  for  liq- 
uors in  another  state  and  receive  the  liquors 
in  the.  state  of  Ma  residence  for  his  own  use, 
therefore  it  is  insisted  the  agent  or  travel- 
ing salesman  of  a  nonresident  dealer  In  in- 
toxicating liquors  had  the  rigut  to  go  Into 
South  Dakota,  and  there  carry  on  the  busi- 
ness of  soliciting  from  residents  of  that 
state  orders  for  UquOr  to  be  consummated 
by  acceptance  of  the  proposals  by  the  non- 
resident dealer.  The  premise  Is  sound,  but 
tbe  errw  lies  In  the  deduction,  since  It  ig- 
nores  the  broad  distinction  between  ttie 
want  of  power  of  a  state  to  prevent  a  rMl- 
dent  from  ordering  from  another  state  &<|> 
uor  for  bis  own  use  and  the  plenary  author- 
ity of  a  state  to  forbid  the  carrying  on  with- 
in Its  borders  of  the  business- of  soliciting 
orders  for  Intoxicating  liquors  situated  In 
another  state,  even  although  such  orders 
may  only  contemplate  a  contract  to  result 
from  final  acceptance  In  the  state  where 
the  liquor  Is  situated."  In  the  brief  of  the 
plaintiff  in  error  the  correctness  of  the  con- 
clusion reached  In  the  Schwedes  Case,  which 
is  Incontrovertibly  supported  by  authorities, 
is  not  challenged,  but  it  is  insisted  that 
that  case  does  not  conclude. the  case  at  bar. 
In  that  case,  this  court  said:  "It  Is  not  es- 
sential for  the  decision  of  this  case  that  we 
pass  upon  the  foliowlng  questions:  (1)  Aft- 
er delivery  has  been  made  by  the  carrier  to 
the  consignee,  under  the  laws  in  Oklahoma, 
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can  the  atatO'lvrr  noon  said  gooda  m  the 
charge  that  they  hare  not. been  bona  fide 
brought  Into  the  state,  and  held  by  the 
consignee  for  bis  personal  use  or  that  of 
bis  family  t  (^  Although  snch  goods  may 
aot  be  brooght  Into  the  state  for  the  per- 
sonal vse  of  the  consignee  or  his  family, 
bat  for  the  purpose  of  sale,  which  Is  pro- 
hibited under  the  state  law,  can  such  con- 
signee be  prevented  from  recelTlag  and  traht- 
mlttlng  the  same' to  his  home,  place  of  bual- 
aees,  or  storage  hotte?  These  qaestions  are 
reserved."  It  appears^  howener,  that  thla 
qnestion  has  been  passed  on  by  the  Grlmlt 
aal  Oonrt  of  Appeals  in  the  cases  of  High 
ct  al.  T.  State  (Or.  App.)  101  Pae;  U6,  asd 
MoCord  T.  State  (Cr.  App.)  101  Pac.  280. 
And  tbese  cases  aue  celled  ivon-  by  the  claim- 
ant. Tucker,  to.  sustain  the  judgment  of  the 
kxwer  court  la  the  case  of  High  t.  State, 
that  court,  after  citing  the  paSes  of  Bowman 
▼,  Chicago  A  N.  W.  R.  B.  Oo.,  125  U.  8. 
466^  8  Sup.  .Ot  688,  1062^  ai  L.  Bd.  700, 
Leisy  y.  Havdln,  135  U.  8.  ICO,  10>  Snp.  Ot 
681,  -M  U  £d.  12a  liQ  re  Babrer>  140  Uv 
&  646,.^!, Sup.  Ot  806,  85  U  Ed.  578,  Amer^ 
lean  Express  Oo.  r.  Iowa,  ISfriTT.  &  183,  26 
Sap.  Ct  162,  49  U  Ed. .417,  Adams. Express 
po.  T.  Iowa,  100  TJ.  S.  147,  25  Si^;  Ct  186, 
48  li.  Ed.  424,  P&bst  Brewlnc  Co.'  t.  Cren- 
shaw, 108  U.  8.  17.  25  Sup.  Ct  66%  42  U 
vBd,  026,  Delvnater  t.,  South  Dakota,  806 
U.  8.  83,  27.  Sup.  Ct  447,  6)  JU  Ed.  724,  and 
iropplano  T.  Speed,  180  U<  8.  601,.^  Sopi. 
Ot  138»  50  Ls  Ed-  ?88v  said:  "The  foirc«olns 
ianthorltles  settle. the  question  that  co^T^ing 
'an  unbroken  original  i>acitage  containing  in- 
toxicating liai^ors  from  the  railroad  depot 
to  the  home.-. of  tlje  consign^,  is  a  part  «if 
the, interstate  commerce  tra})sport«ti9D;  and 
in  this  case  ,the  iatersta^  s^ineijit  was 
niot  completed  until  the  same  was  dellTev- 
ed  at'  the  home  of  defoidant.  Wnittemore.?.' 
In  the  ease  of  McOord  t.  State,  supra,  that 
court  also  said:  "We  are ,  constrained  to 
bold  that  the  jurisdiction  of  the  state  does 
not  take  (Effect  until  said  sltlpqaents  reach 
their  destlpatioi^  at  the  home  or  place  of 
storage  of  the  consigoee:  Then,  but  not  un- 
til thei^  can  the  state  test  the  question  of 
unlawful  possession;  and  In  this  case  the 
constructive  poBsesslon  of  the  defendant  of 
the  liquors  In  question  was  not  a  violation 
of  any  Qf  the  provisions  of  the  prohibition 
law."  The  cases  of  Scott  v.  Donald,  165  U. 
a  68,  17  Sup.  Ct  265,  41  L.  Ed.  632,  Vance 
v,  W.  A.  Vandercook  Co.,  170  U.  S.  438,  18 
Sup.  Ct  674,  49  h.  Ed.  1100,  Adams  Ex- 
press Co.  V.  Klentucky,  206  .U.  S.  129,  27 
Sup.  Ct  606,  61  I*  Ed.  087,  Heymann  v. 
Southern  B.  B.  Co.,  208  V.  8.  270,  27  Sup. 
Ct  104,  61  L.  Ed.  178,  Schwedes  v.  State,  1 
OkL  Cr.  245,  06.  Pac.  804,  High  et  al.  v.  State 
(Cr.  App!)  101  Pac.  V6,  and  Hudson  v.  State, 
101  Pac.  275,  are  cited  In  support  of  the  Mc^ 
Gord  Case. 
It  f'^earing  that  the,  Criminal  Qourt  of 


Affpeala  kaa  htid  as-  above  anoted,  It  <be« 
comes  necMsary  for  us  to  examine  and  d»! 
tennine  whether  or  not.  we  wlU  follow  the 
rale  aimounoed  by  that  court  In  the  case 
of  BowmsB.v.  Chicago  &  Northwestern  Bailr 
way  Co.,  supra,  the  court  said:  "It  may  be 
Mid,  however,  that  the  right  of  the  state 
to  restrict  or  prohibit  sales  of  Intoxicat- 
ing liquor  witliln  its  limits  conceded  to  exist; 
as  a  part  of  its  p<dl«e  power,  implies  the 
right  to  prohibit .  its  importation,  because 
the  latter  is  neceqeaiy  to  the  efCectual  exer^ 
ciM6  of  the  former.  The  argument  is  that  ft 
prohibition  of  the  sale  cannot  be  made  «i- 
feetive  except  by  prevwting  the  introduction 
of  ithe  BUbJect  «£  the  sale;  tiiat  if  its  en- 
trance into  the  state  is  permitted,  the  trafflo 
in'  it  cannot  be  sqppressed.  But  the  right 
to  pBoWbitxsales,  .so  far  as  conceded  to  tba 
states;  arises  only  after  the  act  of  tranapon 
tatlon,  ha»  terminated,  hecanee  the  aale* 
wbicb  th«  state  may  fortiid  are  of.thlBga 
within  its  Jurisdiction  Its.  power  over  tlieia 
doeft  aot  begin  to  operate  >  nntll  tbey  are 
brought  wUhtn  the  tefcritoirial  limitn  whiei^ 
circumscribe  it.  It  n^ght  be  very  convenient 
and  uAeCnl  in  the. execution  of  tbe  poUcviof 
probibttlQii  -witlUn '  the  state  tn  ntend  tbe 
powersu  oC  the  etate  beyond.  Its  territorial 
Hmlbit  -Bitf  such  extraterritocial  pgyran 
cawnpt  beaasuaied  upon  such,  an  Implbmtloni 
On  the  c^ntrairj,  thenftture  of  the  case  co^ 
trs4iet4.tfteijr  exfuteace;  for,  if  they  belong 
to,  one  states  they  belong  to  all,.  «nd  icannot 
be  exerflsed  severally  tnd,  independently! 
The  attempft  would  necessarily  produce  that 
oomflict  and  confusion,  which  it  was  the  veri 
purpofie  of  the  Constitution  by  Its  deleg«t 
tlona  ^  juational  poww  to, prevent  It'lv 
eafiier.to  think  ithat  the  right  of  importation 
from  :abroad  ai^  of  transportation  from  omt 
statf  .to  another  includes,  by  necessary  Impli- 
cation, tbe  right  «f  the  importer  to  s«U  in 
unbroken  paekagen  at  the  place  where  the 
trfmslt  termlnatee;  for  the  very,  purpose  an4 
po^ive  of  tltat  branch  of  comment  whldk 
consists  in  transportation  is  that  other,  and 
oonsequant  act  of  commerce  whiph  consists 
In  the  sale  an4  exchange  of  tlie  conunodltlee 
tranqwrted.  Such,  Indeed,  was  the.  point 
decided  ^In  the  case-  of  Brown  v.  Macylandi 
26  U.  S.  (12  Wheat)  419,  &  L.  Ed.  678,  as  to 
foreign.  CDinmerce,.  with  the  express  state- 
l^ent,  in  the  opinion  of  Chief  Justice  Mar- 
shall, that  the  ooncluslon  would  be  the  same 
in  a  case  of  commerce  among  the .  states. 
But  it  is  aot  necessary  now  to  express  any 
opinion  upon  the  point  because  that  qne»> 
tion  does  not  arise  in  the  prescmt  case.  The 
precise  line  which  divides  the  transaction,  so 
far  aa  it  belongs  to  foreign  or  interstate  conh 
mnrce^  from  the  internal  and  domestic  com- 
merce of  the  state,, we  are  not  now  called 
upon  to  delineate,  it  is  enough  to  say  that 
the  power  to  regulate  or  forbid  the  sale  of 
a  commodity,  after  it  has  been  brought  into, 
the  ntate,  does  not  carry  with  it  the  right 
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ana  powef  to  prev'eDt  its  Mtrodictloii  hf 
tnmaportatlon  from  another  state."  In  tfae 
case  of  Leisy  ▼.  Hardin,  sopra,  tbe  oneBtlon 
which  had  been  reserved .  tn  the  Bowman 
Case  arose  for  determination,  and  It  was 
held  that  the  right  to  seil  the  Imported  pack- 
age free  from  interference  of  state  lav^s  was 
protected  by  the  Constitution  of  the  United 
States.  The  court  eald  (135  U.  S.  124s  10 
Sup.  Ot  689,  34  L.  Ed.  128):  "The  plain- 
tiffs in  error  are  citizens  of  Illinois,  are  not 
pharmacists,  and  have  no  permit,  but  Import 
Into  Iowa  beer  which  they  sell  in  original 
packages  as  described.  Under  our  decision  In 
Bowman  v.  Chicago  &  N.  W.  E.  Co.,  supra* 
they  had  the  right  to  Import  this  beer  Into 
that  state,  and  In  the  view  which  we  have 
expressed  they  had  the  right  to  sell  It,  by 
which'  act  alone  It  would  become  mingled 
in  the  common  mass  of  property  within  the 
state.  Up  to  that  point  of  time,  we  hold 
that,  in  the  absence  of  congressional  permls' 
•iOD  to  do  BO,  the  state  had  no  power  to  In- 
terfere by  seizure,  or  any  other  action,  in 
prohibition  of  importation  and  sale  by  the 
foreign  nonresident  Importer." 

In  the  Case  of  In  re  Rahrer.  anpra,  the 
court,  In  construing  Act  0<mg.  Aug.  8,  1890; 
i8  Stat  318,  said:  "Congress  did  not  nse 
the  terms  of  permission  to  the  Wtate  to  act 
bat  simply  removed  an  Impediment  to  the 
enforcement  of  the  state  l^ws  In  respect  to 
Imported  packages  in  their  original  condi- 
tion, created  by  the  absence  of  a^  specific  ut- 
terance on  Its  part  It  Imparted  no  powei^ 
to  the  state  not  then  possessed,  but  alloweii 
Imported  property  to'  fall  at  once  tpon  ar- 
rival within  tfae  local  Jurisdiction.''  In  thii 
eka»  ot  tScott'V.  Donald,  supra,  the  court 
•aid!  "It  is  sufficient  for  the  pr^siait  case 
to  hold,  as'  we  do,  that  when  a 'State  recog- 
nized the  manufacture,  sale,  and  tiSe  of  lir- 
tOzicatlng  liquors  as  lawful,  it  Cannot  cU»- 
ctimlna'te  against  the  bringing  of  such'  ar- 
ticles in  and  Importing  thein  tram  other 
States ;  that  such  legislation  is  void  as  a 
hindrance  to  Interstate  commerce  and  an  un- 
just preference  of  the  products  of  the  enact- 
ing state  as  against  similar  products  of  the 
other  states."  The  court  further  says:  'That 
Ikw  was  not  Intended  to  confer  upon  any 
State  the  power'  to  discriminate  injuriously 
against  the  products  of  othel*  states  in  ar- 
ticles whose  manufacture  and  nSe  are  not 
forbidden,  and  which  are  therefore  the  sub- 
jects of  legitimate  commerce.  When  that 
law  provided  that  'all  fermebted,  distilled, 
or  intoxicating  liquors  transported  into  any 
state  or  territory,  remaining  theireln  for  use, 
consumption,  sale,  or  storage,  therein;  should, 
upon  arrival  In  such  state  or  territory,  be 
subject  to  the  opemtion  and  efTect  of  the 
laws  of  snch  state  or  territory  enacted  in 
the  exercise  of  its  police'  powers,  to  the  same 
eictent  and  in  the  same'  mannei'  as  thoiigti 
such  liquids  or  liquors  had  been  produced  in 
sudi  state  or  territory,  and  shoiild  not'^ 


ettaxpt  therafrom  by  reason  of  bring  Intro- 
duced therein  In  original  packages  or  other- 
wise,' evidently  equality  or  uniformity  of 
treatment  under  state  laws  was  Intended. 
The  question  whether  a  givea  state  law  is 
a  lawful  exercise  of  the  police  power  is  still 
open,  and  hmst  remain  open,  to  this  court 
Such  a  law  may  forbid  entirely  the  manuCae- 
tare  and  sale  of  intoxicating  liquors  and  be 
valid.  Or  it  may  provide  equal  regolations 
for  the  inspection  and  sale  of  all  domestic 
and  imported  Uqoors,  saA  be  valid.  But  tlM 
state  cannot  under  the  congressional  leglsia- 
tlon  referred  to  establish  a  system  which, 
in  effect,  discriminates  betweoi  Intetstats 
and  domestio  commerce  tn  commodities  to 
make  and  use  which  are  admitted  to  be  law- 
ful." In  the  case  of  Rhodes  v.  Iowa,  170 
U.  S.  412,  18  Sup.  Ct  604*  tf  Ll  Ed.  1068* 
the  court  said:  "Tlie  claim  Is,  however,  and 
it  was  upon  this  ground  that  the  court  below 
rested  Its  Judgment  that  under  and  by  vir- 
tue of  the  proivislons  'of  Act  Cong.  August  8* 
1890,  c.  728,  26  Stat  313,  the  ruling  in  tbe 
Bowman  Case  Is  no  longer  apposite,  as  tlM 
effect  of  the  act  of  Congress  in  question 
was  to  confer  upon  the  state  of  Iowa  the 
power  to  subjebt  to  its  statutory  regulati<ms 
merchandise  shipped  from  another  state  tlia 
moment  it  readied  the  line  of  the  state  of 
Iowa,  And  before  the  -craisummatlon  of  the 
contract  of  bhlpmeat  by  arrival  at  its  desti- 
nation and  dtilvery  there  to  the  consignee: 
And  It  is  to  this  qneMIon  that  the  discussion 
at  bar  has  mainly  related,  and  upon  which  si 
decision  of  the  cause  really  depends."  Tlie 
court  further  said  (170  U.  S.  426,  18  Sup. 
Ct  669,  42  li.  Ed.  1088):  "We  think  that 
InterpreUng'  the  statute  by  the  light  ot  all 
Its  provisions,  it  was  not  Intended  to  and 
did  not  cause  the  power  of  the  state  to  at- 
tach to  an  interstate  commerce  shipment 
whilst  the  merchandise  was  in  transit  under 
such  sbipmeM,  and  dntil  its  arrival  at  the 
point  of  destination-  and  delivery  there  to  the 
Consignee,  and,  of  course,  tMs  conclusion 
renders  it  entirely  annecessary  to  consider 
whether,  if  the  act  of  Congress  bad  submit- 
ted the  right  to'  make  interstate  commerce 
shipments  to  State  control,  it  would  be  re- 
pugnant to  the  Constitution." 

In  the  case  of  Yance  v.  W.  A.  Vanderoodt 
Co.,  supra,  the  c0nrt  said:  "The  anthority  to 
purchase  includes  the  right  on  the  part  of 
tUe  buyer  to.  determine  from  whom  and 
where  the  purdiase  may  be  niade.  This 
gives  the  officers  the  opportunity,  by  exercis- 
ing their  right  of  purchase,  to  buy  In  one 
state  to  the  detriment  and  exclusion  of  the 
products  of  every  other  state.  As  no  other 
product,  then,  but  that  which  tfae  officers 
buy  can  be  sold  in  the  state.  It  follows  that 
although  intoxicants  will  be  freely  otfered 
for  sale  in  the  Ktate,  only  liquors  eominf 
from  the  state  In  which  the  officer  has  pur- 
chased will  be  so  sold,  and  the  products  of 
all  otter  states  wUl-bt  excluded  from  nl% 
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and  thereby  dlBcrtmln&ted  against  ,And 
whether  these  consequences  will  arise  will 
depend  solely  upon  the  arbitrary  discretion  of 
the  state  officers  in  determining  where  and 
from  whom  the  liquor  that  they  propose  to 
offer  for  sale  will  be  by  them  purchased. 
This,  It  Is  argued,  demonstrates  the  inherent 
discrimination  arising  from  legislation  which 
makes  state  officers  the  sole  persons  author- 
ized to  buy  and  sell  liquor— a  discrimina- 
tion whose  unjust  consequences  can  only  be 
avoided  by  recognizing  the  right  of  the  res- 
idents of  all  other  states  to  ship  their  prod- 
acts  Into  the  state,  and  sell  them  In  original 
packages.  In  the  first  place,  to  maintain  this 
proposition,  the  in-esumptlon  must  be  in- 
dulged In  that  the  stat6  officer  In  purchasing 
as  provided  by  the  state  statute,  Instead  of 
buying  fairly  and  in  the  best  markets,  afford- 
ing an  equal  chance  to  all  sellers  and  to  ev- 
ery locality,  will,  on  the  contrary,  so  act  as 
to  discriminate  against  the  products  of  one 
or  more  states  and  in  ftivor  of  those  of  oth- 
ers. Such  a  presumption  would  be  equally 
Justified  In  case  the  state  law  authorized 
only  residents  to  be  licensed  to  sell  liquor 
and  restricted  the  number  of  such  licenses. 
The  persons  so  licensed,  whether  one  or  one 
hundred,  would  buy  where  the;-  pleased  the 
liquor  they  proposed  to  sell,  and  it  would 
therefore  be  fully  as  cogent  to  argue  that 
they  might  elect  to  buy  In  one  place  Instead 
of  another,  and  thus  discriminate  against  the 
persons  or  places  from  where  or  from  whom 
they  did  not  buy. '  The  argument  will  not  be 
strengthened,  even  if  it  be  conceded  that 
there  is  a  difference  between  licensing  a 
number  of  persons  to  buy  or  sell  and  con- 
centrating the  pow«r  to  buy  all  the  liquor  to 
be  sold  in  the  hands  of  state  officers,  and  by 
further  conceding  that  whether  the  statute 
discriminates  against  producers  Of  other 
states  la  to  be  determined  solely  by  the  pow- 
er to  bring  about  the  discrimination  which 
might  arise  from  its  execution,  and  not  by 
whetho-  the  power  has  been  so  carried  out 
as  to  cause  an  actual  dlscriminatloii.  Under 
these  concessions,  there  would  doubtless  be 
toroe  In  the  position  taken.  If  the  authority 
of  the  state  officers  to  buy  the  liquor  to  be 
by  them  sold  excluded  the  right  of  the  resi- 
dents ot  every  other  state  to  ship  to  the 
tesldents  of  Sooth  Carolina  liquor  for  their 
own  use,  for  in  that  event  the  products  of 
the  state  ftom  which  no  liquor  was  bought 
by  the  state  officers  would  be  wholly  exclud- 
ed from  the  state,  although  by  the  stat^  law 
'liquor  could  l>e '  sold  therein  by  the  state 
agents.  But  the  weight  of  the  contention  is 
overcome  When  It  is  considered  that  the  in- 
terstate commerce  clause  of  the  Constitution 
guarantees  the  right  to  ship  mepchandise 
from  one  state  into  anothet',  and  jjHrotects  it 
until  the  termination  of  the  shipment  by 
delivery  at  the  place  of  consignment,  and 
tills  right  is  wholly  unaffected  by  the  act  of 
Congress  which  allows  state  authority  to  at- 
tach to  the  original  package  l>efore  sale,  but 
<Mil7  after  ddivery.    Scott  t.  Donald,  supra; 


Rhodes  t,  Iowa,  supra.  It  follows  that,  un- 
der the  Constitution  of  the  United  States, 
every  resident  of  South  Carolina  is  free  to 
receive  for  liis  own  use  liquor  from  other 
states,  and  tliat  the  inhibitions  of  a  state 
statute  do  not  operate  to  prevent  liquors 
from  other  states  from  being  shipped  into 
such  state  on  the  order  of  a  resident  for  ills 
use.  This  demonstrates  the  unsoundness  of 
the  contention  that  If  state  agents  are  the 
only  ones  authorized  to  buy  liquor  for  sale 
In  a  state,  and  they  select  the  liquor  to  be 
sold  from  particular  states,  the  products  of 
other  states  will  be  excluded.  They  cannot 
be  excluded  if  they  are  free  to  come  in  fOr 
the  Use  of  any  resident  of  South  Carolina 
who  may  elect  to  order  them  for  his  use. 
The  products  ot  other  states  will  be,  of 
course,  excluded  from  sale  in  the  original 
packages  in  the  state;  but,  as  the  right  of 
the  state  to  prevent  the  sale  In  original 
packages  of  intoxicants  coming  from  other 
states  in  consequence  of  the  state  law  forbid- 
ding the  sale  of  any  but  certain  liquor  at- 
taches to  the  original  packages  from  other 
states  by  virtue  of  the  act  of  Congress,  the 
Inability  to  make  such  sales  arises  from  a 
lawful  state  enactment  To  hold  the  law  un- 
coUstitutional  because  it  prevents  such  sale 
in  the  original  package  would  be  to  decide 
that  the  state  law  was  unconstitutional  be- 
cause it  exerted  a  power  which  the  state  had 
a  lawful  right  to  exercise.  Indeed,  the  law 
of  the  state  here  under  review  does  not  pur- 
port to  forbid  the  shipment  Into  the  state 
from  other  states  of  intoxicating  liquors  for 
the  use  of  a  resident,  and,  if  it  did  so,  It 
would  upon  principle  and  under  the  ruling 
in  Scott  T.  Donald  to  that  extent  be  in  con- 
flict with  the  Constitution  of  the  United 
States.  It  is  argued  that  the  foregoing  con- 
siderations are  inapplicable  since  the  state 
law,  now  before  us,  whilst  it  recognized  tlie 
right  of  residents  of  other  states  to  ship  liq- 
uor into  South  Carolina  for  the  use  of  resi- 
dents therein,  attaches  to  the  exercise  of 
that  right  such  restrictions  as  virtually  de- 
stroy it  '  But  the  right  of  persons  in  one 
state  to  ship  liquor  into  another  state  to  a 
resident  for  his  own  use  is  derived  from  the 
Constitution  of  the  United  States,  and  does 
not  rest  on  the  grant  of  the  state  law.  Bf- 
tlier  the  conditions  attached  by  the  state  law 
unlawfully  restrain  the  right  or  they  do  not. 
If  they  do— and  we  sliall  hereafter  examine 
this  contention-^then  they  are  void.  If  ibef 
do  not,  then  there  is  no  lawful  ground  of 
complaint  on  the  subject"  In  the  case  of 
Heymann  v.  Southern  By.  Co.,  supra,  the 
court  said:  "As  the  general  principle  is  that 
goods  moving  in  interstate  commerce  cease 
to  be  such  commerce  only  after  dellTery  and 
sale  in  the  original  package,  and  as  the  set- 
tled rule  is  that  the  Wilson  law  was  not  an 
abdication  of  the  power  «f  Congress  to  reg- 
ulate Interstate  commerce,  since  tliat  law 
simply  affects  an  Incident  of  such  Commerco 
by  allowing  the  state  power  to  attach  after 
dellTery,  and  befoK  sal«^  w«  are  not 
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"Cerned'wfth  whether  under  the  lafr  of  any 
particular  state  the  liability  of  a  railroad 
'company  as  carrier  ceases  and  becomes  that 
'of  a  warehouseman  on  the  goods  reaching 
'their  ultimate  destination  before  notice  and 
before  the  expiration  of  a  reasonable  time 
■for  the  consignee  to  receive  the  goods  from 
the  carrier;  for,  whatever  may  be  the  diver- 
gent legal  rules  In  the  several  states  con- 
cetnlng  the  precise  time  when  the  liability  of 
a  carrier,  as  such,  In  respect  to  the  carriage 
of  goods,  ends,  they  cannot  affect  the  gen- 
eral principle  as  to  when  an  Interstate  ship- 
ment ceases  to"  be  under  the  protection  of  the 
commerce  clause  of  the  Constitution,  and 
thereby  comes  under  the  control  of  the 'state 
authority.  Of  course,  we  af  e  not  called  upon 
in  this  case,  and  do  not  decide,  if  the  goods 
of  the  character  referred  to  In  the  Wilson 
Itict,  moving  in  Interstate  commerce,  arrive 
At  the  point  of  destination,  and.  'after  notice 
and  full  opportunity  to  receive  them,  are 
designedly  left  in  the  hands  of  the  carrier 
for  an  unreasonable  time,  that  such  conduct 
on  the  part  of  the  consignee  might  not  jus- 
tify, if  afBrmatlvely  alleged  and. proven,  the 
holding  that  goods  so  dealt  with  have  come 
under  the  operation  of  the  ■V\'Usou  act,  be- 
cause constructively,  delivered^  'We  say  we 
are  not  called  upon  to  consider  this  question, 
for  the  reason  that  no  facts  are  shown  by 
the  record  Justifying  passing  on  such  a  prop- 
osition. 'And,  as  in  this  case  we  deal  only 
with  the  power  of  the  state  to  enforce  its 
police  regulations  against  goods  of  the  char- 
acter of  those  enumerated  in  the  W^ilsou  act, 
tb0  subject  of  Interstate  commerce,  before 
deJ^v)^fy:,  we  must  not  be  uuderstooid  as  In 
/gtny.way  limiting  or  restricting  (he. ruling 
made.'ln  Vance  v.  W.  A.  Tandercoojc  Co.,  su- 
pra, upholding  the  right  of.  a  citizen,  of  one 
s^te  to  bring  from  another-  state  Into  the 
s^tB  of  bis  resideuce,  and  keep,  therein,  for 
ltl8,ii|ersonal  use^  the  merchandise  referred 
pf  In  the  Wllsop  act."  In  the  case  of  Adams 
lili^Pf-ess  Go.  y.  Iowa,  supra,  the  rule  ao- 
.;Qo^nced.  in  American  Express  Qo.  y,  Iowa, 
siipra.was  foHowed.  ,  ,      ... 

As.  was  held  in  the  case  of  Heymann  v. 
Soo^herp  Railway  Co.,;  supra,,  the  effect  of 
.the  e^ctment  of  "the  Wilson,  law.  was  oot 
an.  abdication  of  the  power  of  Congress,  since 
that  Inyr  simply  affects  aA  Incident  of  such 
commerce,  by  allowing  the  .state  powec  to 
attach  after  delivery,  and  before  sale" ;  for, 
%B  was  Bald  In  that  case,  the  particular  law 
of  any  state  as  to  wlien  "tlie  liability  of 
a  railroad  company  as  carrier  ceaees  and 
t)^come8  tliat  of  a  warehousemam  on  the 
goods  reaching  their  ultimate  destination  he- 
tore  ,  notice  ajid.  before  the  expiration  (^  a 
reasonable  time  for  the  consignee  to  receive 
.the 'goods  from,  the  carrier,"  cannot  affect  the 
general .  principle .  as  to  when  an  interstate 
ahiiitnent  ceases  to  b»  under  the  protection 
«f '  the:  commerce  dause  of  the  Constitution^ 
and .  comec  under  the  control  of  the  state 
aiMtaority^j .  Itj  is  ,ol«ar  tbau't^bmi  tvtstL.ky 


terstate  shipment  Is  delivered,  ft  is  settled 
by  the  decisions  of  the  Supreme  Court  of 
the  United  States  that  nnder  the  Wilson 
law,  when  an  Interstate  shipment  is  deliver- 
ed by  the  carrier  to  the  consignee,  the  state 
law  as  to  sales  then  and  there  attaches. 

We  assume  for  the  purpose  of  this  case 
that,  when  intoxicating  liquors  by  a  citizen 
of  this  state  are  contracted  for  in  another 
state  and  caused  to  be  shipped  by  interstate 
shipment  from  that  state  into  this  state  to 
said  party  as  consignee,  under  the  rules  an- 
nounced in  the  cases  of  'Vance  v.  Vander- 
cook,  Pabst  Brewing  Co.  v.  Crenshaw,  Hey- 
mann  v.  Southern  Kailway  Co.,  and  Delama- 
ter  T.  South  Dakota,  supra,  after  the  same 
has  been  received  by  such  consignee,  he  has 
the  right  to  remove  same  to  his  home  for  his 
use.  But,  when  the  consignee  has  had  such 
liquors  delivered  to  him  by  the  carrier  on  the 
carrier's  premises,  then  and  there  coming 
into  the  exclusive  possession  of  the  same 
so  far  as  to  the  bartering  or  selling  of  the 
same,  the  state  law  immediately  attaches,  al- 
though the  same  may  not  have  t>een  removed 
from  such  premises  to  the  home,  place  of 
business  or  warehouse  of  the  consignee. 
WotUd  It  be  contended  that  the  claimant. 
Tucker,  could  pay  the  freight  on  this  car  of 
beer,  surrender  his  bill  of  lading,  and  have 
same  delivered  to  him,  then  and  there  tak- 
ing possession,  and  on  the  premises,  without 
removing  the  casks  of  beer  therefrom,  sell  the 
entire  car  of  beer  in  bulk,  or  the  casks  sep- 
arately, without  subjecting  himself  to  the 
pains  and  penalties  of  the  state  law  against 
the  barter  or  sale  o^  Intoxicating  liquors? 
Then,  why  not  the  state  law  against  any 
one  having  intoxicating  liquors  in  his  pos- 
session with  the  intention  or  purpose  of  sell- 
ing or  bai^tering  same  contrary  to  law  also 
attach  ^t  the  same  tline?  The  case  of  Fop- 
piano  V.  Sp^ed,  supra,  seems  to  answer  this 
question..  In  that  case  Mr.  Justice  Peck- 
tiapii  in  speaking  for  the  oourt,  said:  "If  thp 
liquors  kopt  for  .e^ie  at  the  t>ar  on  the  ferry- 
boat had  been  consigned  to  the  plaintiff  in 
errpr  from  Arkansas,  addressed  to  him  at 
MemphiSt  although  the  plaintiff  la  error 
would  have  had  the  right  to  a  delivery  of 
the  liquors  to. him  at  the  wharf  ia  Memphis, 
yet,  under  the  act  of  .Congress,  as  construed 
by  this  court,  the  state  could  then  at  once 
have  prohibited  absolutely  the  sale  thereof 
even  in  ori^aal  packages.  Of  course,  if  It 
could  totally  prohibit  such  sale,  it  would 
permit  the  sale  conditionally.  In  this  case 
there  is  no  consignment  to  any  one,  but  we 
do  not  see  that  the  distinction  is  material. 
The  liquors  w«t«e  owned  by  the  plaintiff  in  er- 
ror while  on  ttaeiboat,  and  carried  along  from 
port  to  port,  and  to  be  used  on  the  boat  as 
the  demand  at  the  bar  made  necessary.  The 
thing  which  the  plaintiff  in  error  did  was 
to  sell  the  intoxicating  liquors  on  this  ferry- 
boat  when  temporarily  at  the  wharf  !n  Hem- 
phis  or  within  the  boundaries  of  the  state 
1w  persons  tlkcn  on  the  boat,  and  It  was  on.  ae- 


Digitized  by  V^OOQ IC 


oa.). 


STATE  .T.EiOHTfiEN  iQASKa  OSYBEER. 


m?r 


coa»t  of  tb«ae  sales  that. he  w9b  cqiqpeUe4; 
tQ.  tak«  out  St  llceuse  aud  pay  thet'taxf  tjbere- 
for.  Although  there  was  no  consigBiuimt  of 
the  liauor,  ret  It  was  In  the  poaaeselon  «f  the 
phiintiff  In  erroc  on  the '  boat  within .  the 
state  the  s«Aie  as  if  he  liad  rpoeived  It  ttaere- 
in  on  a  eoDsJeauient  to  him  from  outside  the 
state,  and  had  taken  portiooB  of  it  wMle  Ux 
the  state,  sold  it  to.  different  pevaous  then 
on  the  boat,  and  those  persons  Iwd  then  aud 
theies  talren  and  drank  ttte  liquor,  and  then 
and  thus  tjbe  traBSftCti<»  haA  b««n  cooir 
aenoed  aud  ended.  The  law  prorided  09  tea. 
on  any  liquor  In  any  way,  hot  lt-iBade>it^ee- 
essary  for  the  plaintiff  In  error  ito  get  a 
license  for  this  sale  of  Uqoor  within  the 
state.  There  was  no  tax  levied  npott.the 
boat  or  crew,  nor  tqpon  any  of  the  pajnmgers, 
nor  on  amy:  {lortiou  bf  the  prnperty-  Of  the 
«ompaiiy,  nor -on  the  fcelgfat  catrled  by  It 
on  the  boat  Neither  the  boat  nor  Its  ofBeen 
Bor  crew  were  sobjeoted  to  the  payment  «f 
amy  faea  for  navigating  the  waters  of  the 
river.  The  Sofireme  .Ctoort  of  the  state  ob- 
served that  the  oase  did  not  show  that  tha 
ekatter  permitted'  the  company  to  maliataln 
a  bar  on  board  its  boat,  nor  that  the. liquors 
aold  In  Tennessee  came  from'  any  ether  state ; 
and  it  may  be  stated  here  that  -Hiere  was  no 
proof  that  the  liquors  were  aold  in  arlgiual 
packages,  but,  as  thay  were  sold  over  the 
bar,  there  might,  perhaps,  be  a  presiunption 
that  they  were  not  so  sold.  Without  decid- 
hag  the  case  on  tbosft  grounds,  the  state 
court,  interpreting  the  above-mentioned  a£t 
•f  Congress,  and  believing  that  it  was  fol- 
lowing the  decisions  of  this  court,,  held  that, 
by  virtue  of  that  act,  the  state  had  the 
tight  to  exact  a  license  as  a  condition  prece- 
dent to  the  eisecdse  of  the  right  on  the  part 
oC  the  ^alndff  In  errer  to  sell  Intoxlcattaig 
Uqoms  over  the  bar  on  board  the  boat  while 
witbln  tba  boundaries  Of  the  state  of  Tsn* 
nessee.  Wc  think  the  Bnpreme  Gmnt  was 
right  in  that  view  of  the  case,"  If  the  stats 
law  against  sales,  incladli^  conditional.  ssQeS, 
attached  to  the  liquors  as  soon  as  dettvered 
to  the  consignee  at  the  whanf,  it  natmfally 
follows  that' aU  laws  reasonably. wtthlntha 
scope '  4Jt-,th»  txrllce  powers  woaki  abo .  at* 
tachi 

It  was  admitted  by  the  clalmamt,- Tucker; 
that  be  was  the  owner  of  the  casks  «f  beer 
at  the  time  the  same  were  seized  by  the 
State,  and,  as  such  owner  having  received  the 
same  from  the  intestate  carrier  then  and 
there  coming  Into  tiie  actual  possession  of 
the  same  on  the  carrier's  piieniiBes,  he.  was 
In  possession  of  the  sold  .beer.  Intending  to 
■se  the  same'  In  violation  of-  the  ptovlBlotas 
of  section  1,  art  8,  of  the  enforcing  act^^the 
sasde  being  chapter  60  of  the  Sfesslan'  Laws 
of  19e7~08,  by  selling  said  beer  to  divers  per- 
sons. Section  1,  art.  3,  of  the  enforeiiig  act 
(Bess.  Laws  1907-08,  p.  603),  provides  :i  "It 
shall' be  tmlawfol  for  any  person,  Itdlvldnati 
or  corporate,  to 'manufacture,  sen,  bdrtei',  give 
away,.«r  otbtrwlse  fumlA  except  aa  ]»  Hbta^ 


aet  provJMed,  any  splrituauB,  vinous,  ferment- 
ed or  malt  illiQuors,  or  any  Imitation  thereof 
OS  substitute  therefor;  or  to  .manufacture 
sail,  barter,  give  away,  or  otherwise  fomls)i, 
any  liquors  or  confounds  of  any  kind  er 
deecrtpUon  iwhataoever,  .whether  medloatedi 
or  not,  .which  oentalas  as  much  as  one-half 
of  one  -per  ct'Uitum  of  aleobol,  measured  tw 
volume,  aud  which  Is  eapsJble  of  being-  used 
as  B  beverage,  c«cept  preparations  comr 
pound«d  by'«ny  licensed  pharmacist,  the  sale 
of  which  .would  not  subject  bin  to  the  p8{y- 
ment  of  special  tax  required  by  the  laws  of 
the  United  States ;  or  to  ship  or  In  any  wajr 
convey  such  Uquor-  from  one  place  within 
this  state  to  another  place  tbamln  exe^ 
the  conveyance  of  a  lawful'  purchase  as  here* 
in  auttiorized;  or  to  solicit  the  purchase  «v 
sale  of  any  socb  llqwCB,  either  In  person 
er  by  sign,  oircolar,  letter,' eard^  prlie-lktU 
adverttoeiBent  or  otherwise,  or.  to  distribute, 
piAltaAi,  er  di^Aay  any  advertiaementi-  elgo 
98  notice  where  any  sudi  liquor  may  be  man? 
uCaqtured,  bartered,  sold,  given  away,  or  otk^ 
erwlae  furnished,  or  te  haver  the  possessiAn 
of  any  matt  liquors,  wtth  the  IntentJOB  oii 
vlolatbig  any  of  the  provisions  ef  ttils  act< 
A  violation  of  any  provisions  of  this  section 
shall  be  a  misdemeanor,  and  shall  be  punish^ 
ed  by  a  fine  of  not  less  than  fifty  dollars 
($5a00)  nor  more  than  five  hundred  dollars 
($S0a00)  and  by  imprisonment  for  not  lesa 
than  thirty  days,  nor  more  than  six  months; 
PTOTldedf  however,  that  the  prDvislons  of  this 
act  shall  not  apply  to  the  manufacture  and 
sale  of  nnfermented -elder  and  wine  mad* 
from  apples,  grapes,  berries  or  other  fndt 
grown  In  this  state,  and  to  the  use  of  wine 
for  sacramental  purposes  in  religious  bodies." 
The  question  of  the  validity  of  that  portlsa 
of  sectlmi.  1,  ant  3,  which  makes  It  a  mlsde- 
meaaor  to  tdtlp  or  in  any  way  convey  Intozl* 
Catinr  liquors  from  one  iriace  in  this  state 
to  another  place  thcfrete  except  the- cohvey- 
ance«f  "a  lawtnl  porehase,  .as  thereis.  au- 
thorized, is  neittfer-^ndsed  nor  passed  on 
herein;  It  not  being  csa^ntla;^  to  the  deter- 
mination: of  tt^  oasei  If  it  were,  tatiw^ver, 
the '  question .  nirould-  tarise  as  no  >  wihether  or 
not  that  provMon  under  the'tnia  ledddowii 
in  the  vases,  of  .8o6tt  v.  McDonald  audi  Tance 
r<  W.'  A.  Yandtrcook  Co.,  anpra,  Interta'ea 
^th  larterstate  Commerce,  and  vioMtlv^  61 
the  Jltfhts  of  citH»ns  of  other  states;  were 
It  ceuMi^ed  to  Include  only  purchases  front 
ttte'stsrtc  or  locai  agency  and  to  exclude  pur- 
chases made  la  another  state  and  brought 
into  this  state  t^  Intemtate  shipments.  But 
that  part  of  said  section  which  ptovides  that 
It  shaU  be  nalawful'for  any  person,  individ- 
ual or  corporate-,  te  have  the  possession  'of 
intoxieating  liquors  wtth  the  Intention  bf 
selling,  bartertng,  giving  away,  etc.,  nnde^ 
the  admitted' fatts  in  this  case,  applies.  -  13ec- 
tion  'S,  art.  3,  «0  the  enforcing'  act  fSess. 
liawB  19071-^,  p.  eoK),  provides  that  when 
liquors  are  being  kept  for  the  purpose  (sf 
sale,  barter,  -stt.,  contrary  to  laW,  tliat?tta«' 
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same  may  be  seized,  and  section  0,  Imme- 
diately following,  provides  that  after  hearing. 
If  it  shall  be  ascertained  that  such  Uquor 
Shall  have  been  so  kept,  It  shall  be  forfeit- 
ed to  the  state.  There  Is  no  contention  here 
by  claimant  that  said  provision  is  Invalid  or 
not  reasonable  within  the  scope  of  exercise 
of  the  police  power,  or  that  any  of  the  stat- 
utes relating  to  the  seizures  and  forfeitures 
are  invalid  or  inefTectlve;  the  issue  here 
being  that  the  "18  casks  of  beer  cannot  be 
adjudged  forfeited  under  the  provisions  of 
said  enforcing  act,  for  the  reason  that  at 
the  time  the  same  were  seized  •  •  • 
they  were  under  the  protection  of  the  com- 
merce clause  of  the  Ck>n8titution  of  the 
United  States,  and  that  the  police  powers  of 
the  state  of  Oklahoma  had  not,  under  the 
provisions  of  the  Wilson  act  and  the  deci- 
sions of  the  Supreme  Court  of  the  United 
States,  attached  thereto,  and  that  said  police 
powers  of  the  state  of  Oldahoma  would  not 
and  oould  not  attach  to  said  18  casks  of 
beer  until  the  same  had  been  conveyed  by 
the  claimant  •  •  <•  from  the  depot  and 
premises  of  the  said  *  *  *  railway  com- 
pany •  •  •  to  the  residence,  place  of 
business,  or  place  of  storage  of  the  said  B. 
W.  Tucker  in  said  Oklahoma  Otty."  Posses- 
sion Is  defined  in  Webster's  International 
Dictionary  as  follows:  "The  having,  hold- 
ing, or  detention  of  property  in  one's  power 
or  command;  actual  seizing  or  occupancy; 
ownership,  whether  rightful  or  wrongful. 
Possession  may  be  either  actual  or  construct- 
ive ;  actual,  when  a  party  has  the  immediate 
occupant^;  ooDstructive,  when  he  has  «Dly 
the  right  to  such  occupancy." 
'  In  tUs  case  the  claimant  admitted  be  was 
ta  the  possession  of  such  liquor  with  the  In- 
tention of  selling  same  contrary  to  the  lavta 
of  the  state.  He  had  Bueh  possession  as 
fhe  immediate  occupancy,  the  holding,  and 
the  detention  of  the  property  In  his  own  pow- 
er, oonstitatlng  a  consummation  of  the  de- 
livery of  the.  shlptaient  >to  the  consignee.  Ken- 
ny Company  «.  Atlanta  *  West  Point  Rail- 
road Co.,  122  Ga.  385,  SO  S.  n.  132;  Btewart 
▼.  Central .  of  Georgia  Ry:  Co.,  8  Ga.  App. 
B97f  60  S.  BL  1 ;'  Whitney  Manufacturing  Go; 
▼.  Railroad  Ca,  88  S.  C  386,  17  S.  El.  147, 
87  Am.  St.  Rep.  767;  Anchor  Mill  Go.  T. 
Burlington,  Cedar  Rapids  &  Northern  Rail- 
road Co.  et  ah,  102  Iowa,  262,  71  N.  W.  2S6; 
Ooddard  et  al.  v.  The  Tangier,  21  Fed.  Oas. 
266  (No.  12,267)  3  Ware,  110;  Rlchardsmi  et. 
at.  V.  Ooddard  et  ai.,  64  U.  S.  (23  How.)  28» 
16  L.  Ed.  412.  In  this  case,  the  dalmant 
admitting  that  the  possession  of  these  casks 
(X(  beer  had  passed  from  the  railway  com- 
pany to  himself,  and  it  •ppeerlng  under  the 
rule  laid  down  by  th«. Supreme  0>urt  of  the 
United  States  to  the  case  of  Foppiano  t. 
Speed,  supra,  that,  had  said  claimant  sold 
the  casks  of  said  beer  on  the  railway  prem- 
ises after  acquiring  such  possession,  he  would 
have  violated  the  state- law,  which  then  and 
tten  attached  as  soon  as  the  carrier  de- 


livered the  poBsesslMi  to  tlie  consignee,  why 
can  it  be  said  that  the  state  law  against  the 
bartering  and  selling  of  intoxicating  liQuors 
then  and  there  attached,  and  yet  that  the 
state  law  against  a  person  having  in  his  pos- 
session liquors  for  the  purpose  or  with  the 
intention  of  barter  and  sale  contrary  to  the 
law  at  the  state  did  not  also  attadi?  It 
may  be  said  under  the  GonsUtutlon  of  the 
United  States  the  consignee  had  the  right  to 
order  and  receive  said  liquors  and  to  trans- 
port the  same  to  his  home  for  his  own  use, 
and  therefore  to  permit  that  provision  of  the 
state  law  to  attach,  making  it  a  crime  to 
have  such  liquors  in  his  possesion  for  the 
purpose  or  with  the  Intention  of  sale  and  al- 
so providing  for  the  forfeiting  of  the  same  to 
the  state,  would  Interfere  with  intowtate  com- 
merce, and  throw  impediments  in  the  way  of 
citizens  of  this  state  ordering  liquors  from  oth- 
er states  or  foreign  states,  and  receiving  them 
here  and-  taking  tbem  to  their  homes  for  per- 
sonal  use,  or  to  their  places  of  business  to  be 
used  for  mechanical  or  Industrial  purposes. 
But  that  argument  was  made  and  rejected  by 
the  Supreme  Court  of  the  United  States  in  the 
original  package  cases  after  the  amended  act 
of  Congress  of  August  8th,  1890,  and  would 
apply  with  equal'  force  even  after  a  man  has 
token  '  an  Interstate '  'Shipment  of  liquors  to 
his  own  home  for  personal  ase,  if,  after  he 
transported  them  to  his  home,  he  kept  thesa 
there  contrary  to  law,  for  the  purpose  of,  or 
with  the  intention  of,  barter  and  sale;  for 
than  they  would  be  subject  to  seizure.  When 
the  police  arm  of  the  state  would  seize  theao 
liquors  1b'  the  home  of  the  citizen,  the  answer 
would  be  that:  "Although  I  have  them  in 
my  possession  in  my  home  for  the  purpose  of 
barter  and  sale  contrary  to  the  laws  of  thift 
state,  yet,  as  the  cittsens  of  this  state  ha'v« 
the  right  undei*  the  federal  Constltatloii  to 
order  such  liquors  from'  another  state,  or  a 
foreign  state,  and  to  receive  the  same  by  In- 
terstate shipment,  and  transport  them  to 
their  homes,  and  retain  them  there  for  their 
Own  use,  you  cannot  be  permitted  to  seixo 
my  Uquors,  though  I  am  holding  them  in  my 
home  for  the  purpose  and  with  the  inten- 
tion of  sale  'or  barter  contrary  to  law,  because 
It  would  Interfere  with  Interstate  commerce." 
Bach  oontention  is  Untenable.  When  actual 
possession  passed  from  the  carrier  to  tbe  con- 
signee, the  consignee,  accepting  the  120  casks 
of  beer  and  acAnowledglng  possession,  that 
constituted  a  delivery ;  and,  when  the  delivery 
was  ctmsummated,  the  state  laws  attached. 
Bvery  man  onder  the  lavra  of  this  state  ia 
presumed  to  be  Innocent  until  his  guilt  Is  es- 
tablisbed  by  proper  proof.  All  property  la 
protected  by  such  presumption,  and  the  bur- 
den of  proof  Is  upon  the  party  that  would 
forfeit  it  After  the  liquors  are  removed  to 
one's  home  on  the  theory  that  same  was  or- 
dered by  the  oonslgnee  from  another  state  and 
recfliTed  by  him  at  the  d^ot  of  the  carrier, 
and  also  by  him  transported  for  the  purpose 
and  intention  of  being  for  his  personal  uaa^ 
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but  aftenrardB  lie  shonlA.ehaikae  hte  Intan- 
tion  and  have  them  In  bla  posseeslon  In  his 
borne  for  sale,  contrary  to  law,  they  wo>iId 
be  subject  to  forfeiture.  The  burden  would 
be  upon  the  govermuMit,  however,  and  the 
presumption  would  be  In  favor  of  the  claim- 
ant, subject  to  be  rebutted  by  proof.  When 
the  liquors  are  received  at  the  depot  by  ttie 
consignee,  if  he  then  and  tliere  has  the  same 
In  hlB  possession  with  the  Intention  of  barter- 
ing or  selling  the  same  contrary  to  law,  the 
same  would  under  such  circumstances  be  sub- 
ject to  forfeiture,  the  burden  resting  upon 
the  state,  with  the  presumption  Illcewlse  In 
fiivor  of  the  dalmant,  anblect  to  be  rebutted 
by  proof. 

Hence  we  oenclode  that  the  18  casks  of 
beer  ^ould  have  been  forfeited  to  the  state. 
The  Jndgment  of  the  lower  court  Is  reversed, 
and  Judgment  will  be  here  rendered  for- 
fMtlng  the  same  to  the  state-. 

Reversed  and  rendered.  AU  the  Justices 
concur. 


AIKEN   et   ox.    v.    BOtD. 
(Supreme  Court  of  Washington. .  Nov.  16, 1900.) 

1.  BOUNDABIKS   (S  37*)— EVIDEKOIB.  XO  ESTAS- 
LISH. 

Evidence  that  twO  surveys  of  land  were 
made  at  the  instance  of  defendant  for  the  pur- 
ptoae  of  fixing  the  Jbouadary  under  whicb  plain* 
tiff  claims  tbrouKh  a  deed  from  defendant,  and 
with  reference  to  which  defendant  sold  other 
land.  Is  gxiflicient  to  warrant  judisrment  f6r  plain- 
tiff as  axaiBst  the  claim  of  defendant  that  an- 
other survey  fixes  the  true  lia^. 

[Ekl.  Kote.— For  other  cases,  see  Bonndarjes, 
Dec.  Dig.  S  37.*] 

2.  BouNDABiEs  fS  35*)  — Evidence  — Undeb- 

STANDINO  OF  PARTIES. 

Though  the  fact  that,  if  the  bAnndair  elaim* 
cd  by  defendant  .is  the  tme  line,  be  bad  under- 
taken to  sell  tQ  third  persons  land  that  did  not 
belong  to  him,  does  not  affect  plaintiff,  Who 
claims  another  line  as  the  tme  one,  such  fact 
tends  toshpw  th« underatanding  of  the  parties. 

[Ed.  Note.— For  Qther  cases,  see-  Boandazlea,. 
Dec.  Dig.  i  35.*] 

3.  BonNDABIBS  (i  35*)— ESIABLISHKKHT— EVlt 

DENCE. 

In  an  Action  by  a  Vendee  against  the  ven- 
dor to  establish  s  boondai^,  the  fact  tliat  plains 
tiff  has  obtained  from  a  third  person  a  quitclaim 
deed  to  a  strip  of  land  between  <y>nflicting  sur- 
veys does  not  affect  defendant. 

[Ed.  Note.— For  other  rases,  see  Boundaries, 
Dec.  Dig.  f  35.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  George  E.  Morris,  Judge. 

Action  by  George  Walter  Aiken  and  anoth- 
er against  William  F.  Boyd.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

John  B.  Van  Dyke  and  T.  F.  Bevlngton, 
for  appellant  Peters  &  Powell,  for  respond- 
ents. 

BUDKIN,  O.  J.  On  the  2l8t  day  of  Sep- 
tember, 1001,  the  defendant  WilU^un  F.  Boyd, 


and  Sarah  Boyd,  hta  than  wife,  convegred  to 
the  plaintiff  George  Walter  Alfcen  and  one 
Alice  M.  Aiken  the  fbUowtng  described  tract 
of  land  In  King  county:  "Beginning  at  the 
southeast  comer  of  the  southwest  quarter  of 
the  northeast  quarter  of  section  15,  township 
24  north  of  range  3  east  of  the  W.  M.  theace 
139  feet  north;  thence  016.32  feet  west; 
thence  9  feet  south ;  then  west  In  a  straight 
line  to  the  meander  Une  on  the  shores  of 
Puget  Sound;  thence  southeasterly  along 
said  meander  line  to  a  point  due  west  of  place 
of  beginning;  thence  east  to  place  of  begin- 
ning, containing  6  acres*  more  or  less."  Be- 
fore the  commencement  of  this  action,  Alice 
M.  Aiken  conveyed  her  undivided  one-half 
interest  in  the  property  to  the  plaintiff  George 
Walter  Aiken.  On  two  different  occasions 
the  plaintiffs  attempted  to  nmstruct  a  fence 
along  what  tbey  deemed  the  northerly  bound- 
ary of  the  tract  thus  conveyed,  but  In  each 
instance  the  fence  was  torn  down  and  de- 
stroyed by  the  defendant,  and  this  action  was 
Instituted  to  restrain  further  interference 
on  his  part  The  plaintiffs  had  Judgment  ber 
low,  and  the  defendant  appeals. 

A  reference  to  the  description  will  ebow 
that  the  east  and  west  center  line  of  section 
15  forms  the  southerly  boundary  of  the  tract, 
and.  If  that  line  Is  established,  the  location 
of  the  northerly  line  Is  a  mere  matter,  of 
measurement  The  record  shows  that  a  numr 
ber  of  different  surveys  have  been  made  for 
the  purpose  of  establishing  the  east  and-west 
center  line  of  this  section,'  snch  as  the  sur- 
vey made  by  the  city  of  Seattle,  the  White 
survey,  the  Gardner  survey,  and  the  Ander- 
son survey.  According  to  the  city  survey,  the 
White  survey,  and  the  Gardner  survey,  the 
fence  constructed  .by  the  respondents  was 
on  the  northerly  line  of  their  land,  while  ac- 
cording to  the  Anderson  survey  the  norther- 
ly line  of  the  land  is  18.11  feet  south  of  the 
proposed  fence  at  the  east  end  of  the  tract 
and  3diS8  feet  soath  at  tbe  west  end.  In 
other  words,  the  Anderson  survey  fixed  the 
east  and  west  center  line  of  the  section  18.11 
feet  south  of  the  other  surveys  at  the  Initial 
point  mentioned  In  the  description,  and  30.38 
feet  south  at  the  southwest  comer  of  the 
tract.  t|nder  this  state  of  facts  tbe  appel- 
lant contends,  first  that  the  Anderson  survey 
is  the  correct  one;  and,  second,  that'  the 
conveyance  was  made  with  reference  to  the 
Anderson  survey,  and  that  that  survey  right 
or  wrong  must  control.  The  court  below 
found  against  the  appellant  on  both  these  con- 
tentions, and  its  findings  are  amply  sustain- 
ed by  the  testimony.  It  seems  to  us  that  the 
overwhelming  weight  of  the  testimony  shows 
that  the  Gardner  survey,  according  to  which 
the  fence  was  being  eonstructed.  Is  the  cor- 
rect one,  and  that  the  tract  was  not  con- 
veyed with  reference  to  any  particular  sur- 
vey or  boundary.  Indeed,  the  testimony 
tends  to  show  that  both  the  White  and  Gard- 
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tKi  Burreys  were  made  at  the  liutance  of  the 
i^;>pellant  for  the  express  purpose  of  locatiag 
the  boundary,  and  that  he  sold  portions  of 
bis  land  on  the  north  with  reference  to  those 
surveys,  thus  selling  land  which  he  did  not 
own  if  the  Anderson  surrey  is  to  be  adopted. 
The  fact  that  the  appellant  nndertoolc  to  sell 
land  that  he  did  not  own  does  not  concern 
the  respondents,  but  it  tends  to  show  the  un- 
derstanding of  the  parties. 

Complnlnt  Is  made  because  the  respondents 
acquired  a  quitclaim  deed  from  the  property 
owner  to  the  south  for  a  strip  of  land  lying 
between  the  Gardner  survey  and  a  certain 
street  shown  by  the  Anderson  survey,  but 
that  question  does  not  concern  the  appellant. 
The  testimony  clearly  shows  that  the  re- 
siMndents  purchased  the  Identical  lands  they 
are  now  claiming,  and  that  the  acts  of  the 
appellant  are  without  warrant  or  authority 
In  law. 

The  Judgment  Is  therefore  affirmed. 

MOUNT,  PARKER,  CROW,  and  DUN- 
BAR, JJ.,  concur. 


KIEFER  V.  LARA  et  uz. 
(Supreme  Court  of  Waihington.    Nov.  22,  1909.) 

1.  Attornet  and  Client  ({   16fl*)— Acnowa 
roB  Compensation— Admibsibilitt  of  Bvi- 

DKNCB. 

In  an  action  by  an  attorney  for  services 
rendered  in  the  lower  court  and  on  appeal  under 
an  alkged  contract  with  defendants  to  defend 
the  anit  in  which  they  and  another  were  defend- 
aats,  on  behalf  of  thenueivea  and  their  codefend- 
ant,  where  services  on  appeal  were  rendered 
only  for  the  codefendant,  and  defendants  claim- 
ed that  they  did  not  employ  plaintiff  to  defend 
their  codefendant.  it  was  error  to  exclude  the 
attorney's  complaint  in  a  former  action  against 
defendants  for  the  same  services  in  the  lower 
court  which  alleged  that  defendants  employed 
plaintiff  to  defend  '^or  them"  a  certain  action 
wherein  they  and  others  were  defendants ;  it 
being  competent  on  the  question  whether  the 
employment  was  to  defend  defendants  alone  or 
their  codefendant  also. 

(Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  i  368 ;   Dec.  Dig.  t  166.*] 

2.  Attobnet  and  Client   (|   167*)— Actions 
POR  Compensation— MisncADiNo  Instbuc- 

TIOH. 

In  an  action  by  an  attorney  for  compensa- 
tion for  services  rendered  in  an  action  to  specif- 
ically enforce  a  contract  for  the  sale  of  land, 
wherein  his  clients  and  thAir  subsequent  pur- 
chaser of  the  land  were  defendants,  the  claim 
being  that  his  clients  had  hired  him  to  also  de- 
fend in  behalf  of  their  purchaser,  which  was 
denied,  a  charge  that  a  general  warranty  deed 
carries  with  it  a  covenant  running  with  the  land, 
and  binds  the  covenantor  or  grantee  to  defend 
the  possession  and  estate  in  it,  and  that  it  is 
the  duty  of  the  covenantor  to  defend  the  grantee 
when  his  title  is  assailed,  was  error,  since  the 
jury '  might  infer  therefrom  that  it  was  incum- 
bent upon  plaintiff's  clients  to  employ  counsel 
for  their  purchaser,  while,  as  the  clients  were 
defending  their  title  to  the  land,  which  would 
of  aeeessity  inure  to  the  benefit  of  their  grantee. 


they  were  QBder'no'obligatloii  to  defend  for  it 
M'  to  employ  attorMya  to  do  so. 

(Ed.  Note. — ^Fpr  other  casec^  see  Attorney  and 
Client,  Cent.  Dig.  {  375;   Dec.  Dig.  |  167.»] 

Departsaeikt  1;  Appeal  from  Superior 
Court,  Kins  County;    J.  T.  Bonald,  Judge. 

Action  by  James  Klefer  against  Marcel- 
lua  Lara  and  wife;  Judgment  for  plalntUf, 
and  defendants  appeal.  Rereraed,  and  new 
trial  ordered. 

Johta  O.  Barnes,  for  appellants.  C.  A.  Rid- 
dle, for  respondent. 

RUDKIN,  O.  J.  This  was  an  action  to  re- 
cover the  reasonaMe  value  of  services  al- 
leged to  have  been  performed  by  the  plain- 
tiff,  at  the  special  Instance  and  reqnest  of 
the  defendant  Marcellns  Iisra,  In  the  case 
of  Johnson  v.  Lara  et  ai.,  50  Wash.  388.  97 
Pac.  281.  The  complaint  contained  two 
causes  of  action — ^the  first  for  services  per- 
formed In  the  superior  court;  the  second 
for  services  performed  on  appeal  to  tbH 
court.  The  case  was  tried  before  a  Jnry, 
and  from  a  Judgment  on  a  verdict  In  favor 
of  the  plolntlfC  In  the  sum  of  $2,000  this  ap- 
peal Is  prosecuted. 

There  was  a  direct  conflict  in  the  testi- 
mony as  to  the  terms  of  the  contract  of  em- 
ployment. The  respondent  testified  that  he 
was  employed  by  the  appellant  Marcellos 
Lara  to  defend  that  action  not  only  on  be- 
half of  Lara  and  wife,  but  also  on  behalf 
of  their  codefendant  the  Seattle  Conntrr 
Club.  Matcellus  Lara,  on  the  other  hand, 
testified  that  he  employed  the  respondent 
to  appear  in  that  action  on  behalf  of  himself 
and  wife  alone,  and  that  the  name  of  the 
Seattle  Country  Club  was  not  referred  to  or 
mentioned.  In  his  complaint  In  this  actimi 
the  respondent  set  forth  bis  contract  of  em- 
ployment in  these  words:  '^hat  in  the 
month  of  April  «r  In  the  flrst  days  of  May, 
1907,  tke  defendants  employed  platntUf  ti> 
defend  a  certain  action  then  pending  In  the 
superior  court  of  King  county,  state  of 
Washington,  wherein  S.  B.  Johnson  was 
plaintiff  and  the  defwdants  herein  and  the 
Seattle 'Conatry  .Clnb,  «  corporation,  were 
defendants,  In  which  action  specific  per- 
formance of  ff  certain  contract  between  the 
defendants  berein  and  the  said  J.  B.  John- 
son for  the  sale  and  purchase  of  certain 
real  estate  was  sought  to  be  enforced,  and 
it  was  then  agreed  between  the  plaintiff 
and  the  defendant  herein,  Marcellus  Lara. 
acting  for  himself  and  his  wife,  that  the 
plaintiff  herein  should  defend  said  action 
both  for  the  defendants  herein  and  for  said 
Seattle  Country  Olob,  and  that  said  defend- 
ants herein  would  pay  the  plaintiff  herein 
for  his  services.  In  said  action,  wherein 
said  Johnson  was  plaintifT,  rendered  both 
to  the  defendants  herein  and  to.  the  said 
Seattle' Country  Clnb,  "as  the  said  Seattle 
Goimtry  Cltfb  claimed  a  title  to  said  prem- 
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i9S»  ao^ef  «  deed  from^tbe  iatmSM^te  b^r^r 
In,  coDtaioJpg  coyenantp  pf  w^jrraatr.".  It 
afijpeared  at  the  trl«i  that  prior  -tOj^h^  eofOr 
mencentent  of  tbe-  present  action  tlte  rer 
spondent  commenced  another  action  against 
th«  appellants  to  recover  for  the  same  eeev- 
ices  In  the  superior  court  Ip.  the  com- 
plaint in  that  action  the.  contract  of  employ- 
ment was  thus  alleged;  "That  In.  tl^a, month 
of  April,  1807,  tJlie  defendants  employed 
plaintiff  to  defood  for  them  a  certain  ao- 
tion  In  the  8iq>erior  conrt  of  King  county, 
state  of  Washington,  wherein  J.  B.  John- 
son was  pialntlflt  and  the  defendants  herein 
and  others  were  defendants."  The  oourt 
sustained  an  objection  to  tbe  Introduction 
of  the  latter  complaint  in  evidence  at  the 
trial,  anA  this  rnllag  is  aasigned  as  error. 
Hke  Assignment  must  be  sustained. 

The  respondent  did  not  appear  for' the 
Iiaras  In  the  Supreme  Court  and  coiUd  not 
recover  from  the  Laras  for  services  per- 
formed in  that  court  for  the  Seattle  Country 
Club,  unless  saeta  services  were  embraced 
In  his  contract  of  employment.  The  ques- 
tion whether  tbe  contract  of  employment 
included  services  performed  for  the  Seattle 
Country  Club  was  therefore  a  vital  one  In 
the.  case,  and  there  is  a  substantial  and 
material  dlfterence  ta  the  allegations  of  the 
two  complaints  on  that  question.  The  CMn- 
plBint  in  tbe  first  action  aHeged  that  t^e 
appellants  employed  the  respondent  to  de- 
fend for  then,  while  the  complaint  In  the 
second  aMioai  alleged  that-  the  respondent 
was  employed  to-  defend,  not  only  for  the 
appellants,  but  for-  the  Seattle  Country  Club 
as  well.  The  first  complaint  tended  in  a 
measure  at  least  to  support  the '  testimony 
of  tbe  appellant  MarceIlna.I«ra  as  to  terms 
of  the  contract  of.  employment,  and,  in  view 
of  tbe  conflict  tall'  tbe  evidence,-  should  liave 
been  admitted.  Of  course,  the  respondent 
wm  sot  boaad  or  >  estopped  by  tbe' oUega-*, 
tlons  of  his  first  complaint,  but  sncb  .com- 
plaint was  material  and  competent'  for  the 
oonsideratkm  of  tbe  Jury,  and.  its  rejection 
was  error.  • '      : 

Among  other  fl>ings  the  conrt  instraeted 
tbe  jury  as  feUows:  "A  general  warranty 
deed  carries  'with  It  the  covenant  running 
with  the  land,  and  binds  the  covenantor  or 
grantor  to  defend,  tbe  possession  and  estate 
Ih  it;  and  It  la  tbe  doty  the  covenantor 
owes  to  the  grantee  Nviien  bis  title,  or  es- 
tate. Is  assailed,  to  defend."-  The  giving  at 
this  Instruction  is  assigned  as  error.  Wheth- 
er the  instrnctlon  is  correct  as  an  abstract 
proposition  of  law  we  need  not  inquire,  for 
it  was  wholly  inapplicable. to  the  facts  be' 
fore  the  court  and  should  'Dot  have  been 
given.  In  tbe  'case  of  Johnson  against  the 
luaras,  and  the  Seattle  Conntry  Club,  the 
L<aras  were  In  court  defending  their  titles 
and  their  defense  would  of  necessity  Inure 
to  the  benefit  of  their  grantee.    Under  such 


ctrcumstaae^,  the  I^ras  were  under  no  ob- 
ligation to  defend  for  the  Country  dub  or 
to  employ  attorneys  In  its  behalf.  The' jury 
might  welf  Infer  from  the  instruction  given' 
that  It  was  incumbent  on  the  Laras  to  ent-'' 
ploy  counefel  for  the  Country  Club,  notwith- 
standing their  own  defense  through  ttteir 
own  attorneys,  and  the  Instruction  was 
therefore  misleading  an4  erroneous. 

Other- errors  are  assigned,  but  such  as  re- 
late to  matters  that  may  arise  on  a  new" 
trial  are  not  prejudicial  and  require  no  dis- 
cussion. 

The  judgment  is  reversed,  and  a  newt 
trial  ordered.      '•  ' 

PULLBRTON,  OOSE,  OHADWICK,  and 
MORRISi  JJ.,  concur. 


AVERBUOH   T.   GREAT   NORTHERN   RX. 
CO.  et  al. 

(Supreme  Court  of  Washington.    Nov.  13, 1909.) 

1.  Railboads  (8  350»)— Cbossino  Acoiouinrs 

— QnESTION   FOB  JUBT. 

In  an  action  against  a  railroad  for  injaries. 
at  a  CTOBsing,  where  it  is  certain  from  the  phys- 
ical situation  that  plaintifF  mast  have  seen  the 
engine,  if  he  stopped  to  look,  the  jury  will  not 
be  permitted  to  beHeve  hia  statement  that  he 
did' stop  and  look,  bat  did  not  see  the  engine. 

[Ed.  Note.— For  other  cases,   see   Railroads,- 
Cent.  Dig.  §S  1109,  1170;  Dec.  Dig-  §  350.»] 

2.  Railroads  (S  327»)  —  Injuries  xo  Onb 
Crossing  Tbacks — Dutt  to  Stop,  Look, 
AND  Listen. 

The  rule  requiring  one  about  to  cross  iv 
railroad  track  to  stop,  look,  and  listen  is  not 
intended  to  be  a  formula,  or  its  mechanical  ob- 
servance an  excuse  for  negligence  or  heedless  ac- 
tion ;  bat,  since  tha  vailMad  track  is' a  notice  of 
danger  such  as  would  put  a  prudent  man  on 
guard,  it  is. tbe  duty  of  one  to  stop,-  look,  and 
listen  before  venturing  on  the  track,  and  to  'MO 
aa  an  ordinarily  prodent  man  wooln  act  nhder 
like  cirevnastances  if  dangers  of  other  kinds 
Were  threateaiag  him. 

[Ed.   Note.— 'For  other  cases,   see   Railroads, 
Centi  Dig.  I  1043;  Dec.  Dig.  J  327.*] 

3.  EviDENCX  (I  594*)— ''Bbxabushed  Factts." 

By  -"estaBiished  facts  is  meant  the  ques-- 
tions  of  fact  whidi  are  passed  upon  by  th^  jury 
imder .  Qooxpetent  testimony  add'eoiiect  instruct 
tions. 

[EU.    Note.— For   other   cases,   see   Evicfence. 
Cent.  Dig.  {  2431 ;    Dec.  Dig.  \  594.*3  ^ 

4."  Railboads'  (J  348*)— Cbossino  AcoiDENTflt 

— CONTRIBUTOBT   NEOLIGENCE— EVIDENCE. 

In  an  action  againat  a  railroad  for  in- 
juries to  one  struck  by  an  engine  at  a  crossing, 
evidence  held  to  establish  the  fact  that  plaintiff 
could  not  have  seen  the  approaching  engine  from 
the.  point  where 'he  looked. 

[Ed.   Notej— For  other  cases,  see  Railroads, 
Cent.  Dig.  (  1147 ;   Dec.  Dig.  «  348.*] 

5.  Railboadb  (J  348*)— Cbossino  Accidents 
CoNTBiBtrroHT  Neouoence  —  SumciENcY 
ag  EvtDBNOE. 

In  an  action  against  a  railroad  for  injuries 
to  one  struck  by  a  train  while  attempting  to 
cross  tbe  tracks,  plaintiff,  having  stopped,  look- 
ed, and  listened  before  crossing  tbfe  first  trade, 
held,  under  the  evidence,  not  negligent  in  fail- 
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ing  to  again  atop  b«fore  he  attempted  to  crosa 

^Bd.  Note. — For  other  caaea,  aee  Bailroada, 
Cent  Dig.  H  1146,  1147:  Dec.  Dig.  I  848.*] 

9>   RA1I.B0AD8    (I     351*>— IWBTBTJOnONS— CON- 

srnvcmoTH. 
In  an  action  agftiiiat  a  railroad  for  Injnrles 
to  one  struck  at  a  street  croaaing,  an  inatnio- 
tlon  that:  "It  ia  further  alleged  that  among  the 
pnbllc  streets  south  of  said  D.  Way,  and  north 
of  said  H.  street,  ia  a  street  known  as  B.  street, 
and  that  aaid  B.  street  ia  a  pnblic  thoron^- 
fare,  and  that  there  aie  other  railroad  tracks 
tiiereon,  and  that  said  street,  because  of  its  prox- 
imity to  business  interests,  is  dangerous.  Now 
all  this  is  admitted  in  the  defendants'  answer, 
•KCept  the  allegation  of  the'  aame  being  danger- 
oaa,  which  is  denied" — did  anot  tell  the  jury 
that  allegations  that  the  tra(is  were  obstructed, 
or  that  the  street  was  mnch  traveled  by  teams 
and  pedestrians,  were  adiqltted  by  the  answer. 

[Ed.  Note.— For  other  cases,  see  Bailroada, 
Dec.  Dig.  i  351.*] 

7.  Apfkal  and  Ekbob  (I  1064*)— HABioJEaa 

EBROB— iNBTBnCTIONS. 

A  judgment  will  not  be  reversed  for  error 
In  an  Instruction  which  la  not  prejadicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4219;   Dec.  Dig.  f  1064.*] 

8.  Afpeai,  and  Gbbob  (|  1066*)— Habiojess 

'   BKROB— INBTB-DCTIONB. 

Where,  in  an  action  against  a  railroad  and 
ita'  engineer  for  injuries  to  one  struck  by  a  train 
at  a  crossing,  there  waa  no  qnestion  of  aegll> 
gence  in  the  caae  excepting  tiiat  of  the  engi- 
neer, an  instruction  that,  if  defendant  company 
through  any  of  ita  agents,  and  particularly  de- 
fendant  S.  (the  engineer),  drove  on  plaintiff  and 
injured  him,  as  alleged  in  the  complaint,  said 
act  would  be  negligence  for  which  defendants 
would  each  be  liable,  while  erroneous  as  applied 
to  defendant  engineer,  was  not  prejudicial;  it 
being  conceded  that  the  train  was  under  his 
control  and  the  fireman  nader  hi*  direct  snpei^ 
vision. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cenfc  Dig.  ^  4220;  Dec.  Dig.  f  1066.*] 

•.  TbIAI.  ((  286*)  — iRBTBITOnoRa— OlTBB  OT 

Ebbob. 

In  an  action  (or  personal  injnriea,  tlia 
eoart  instructed  "if  your  verdict  noold  hap* 
pea  to  be— if  yonr  vertict  shoald  b»— for  the  de- 
fendant, etc..  yon  will  just  have  yonr  foreman 
sten,"  etc  Held  that,  while  the  use  of  the  word 
''happen"  waa  unfortunate,  yet,  the  court  hav- 
ing corrected  itself,  defendant  waa  not  pnjo- 
diced* 

•J^  ^J^^-:?^*S*^'l  ""e"!  •«•  Trial,  Cent. 
Dig.  I  718;  Dec  Dig.  f  296. n 

10.  Tbiai  ((  a87*>-lNnBT7onoiT»-ItoQxmT8 
— FoBM  OF  Instbuction. 

A  party  is  not  entitled  to  aa  Inatraction  in 
any  particular  form  of  words. 

^.{'^^i  ^2J*-~:I''"^  other  cases,  see  Trial,  Cent 
Dig.  i  668;    Dec  Dig.  1^7.*] 

Department  2.  Appeal  from  Superior 
Couri  King  County;   Wilson  R.  Gay,  Judge. 

Action  by  Mores  Averbuch  against  the 
Great  Northern  Railway  Company  and  an- 
other. Judgment  for  plaiotltr,  and  defend- 
ants appeal.    Affirmed. 

F.  V.  Brown  and  Frederic  G.  Dorety,  for 
appellants.  Robert  H.  Evans  and  William 
Parraerlee,  for  respondent 

DUNBAR,  J,  This  Is  a  personal  Injnry 
case.     The  plaintiff  was  thrown  from  his  wag- 


on by  a  loeomotlTa  of  tlie  defendant  railway 
company,  and  injured,  on  the  29th  day  of  Sep- 
temlier,  1906,  upon  a  public  highway  croaa- 
ing one  of  defendanfa  tracks.  The  abora 
action  waa  brought  to  recover  damages  for 
injury  against  the  railway  company  and  tbe 
defendant  BL  P.  Sheerer,  who  waa  engineer 
in  cbarge  of  the  engine.  The  caae  waa  tried 
to  a  Jury,  and  Terdict  rendered  In  fBTor  of 
the  plalntlflf  In  tbe  sum  of  $2,883.  A  chal- 
lenge by  tbe  defendtfnta  to  the  anffidency 
of  the  plaintiff's  evidence,  at  the  close  of 
plaintiff's  case,  and  at  the  close  of  all  the 
evidence,  was  overmled.  A  motion  for  Judg- 
ment notwithstanding  tbe  verdict  waa  de- 
nied. Judgment  waa  entered,  and  appeal 
followed. 

Ttaa  Jnry  and  tbe  coart  viewed  tbe  prem- 
ises where  tbe  accident  happened.  Avar- 
bneh,  respondent,  and  the  witness  Boyoe, 
who  clbanced  to  be  In  the  wagon  with  him, 
wece  driving  along  In  the  alley  leading  from 
Broad  tb  Bagie  street.  In  an  ordinary  deliv- 
ery wagon  with  a  cover  on  It,  which,  aa 
the  testimony  ahows,  came  even  at  the  aide 
with  the  front  of  tbe  seat  There  was  aome 
other  testimony  in  relation  to  this  wagon, 
bat  we  think  that  tbe  jury  could  rlgbtly 
conclude  from  tbe  teatimony  that  snch  waa 
its  condition.  The  wagon  waa  drawn  by 
a  BlBigle  horse.  Tbe  railway  tracka  at  the 
point  where  tbe  acddoit  occurred  run  north- 
eriy  and  aontheriy  along  the  water  front 
or  trestle,  which  is  partly  planked  over. 
Fifty  feet  or  so  further  out  in  tbe  water 
la  a  planked  roadway,  alao  running  nortba^ 
ly  and  souttaerly,  and  parallel  with  tbe 
railway  tracks.  Eagle  atreet  runs  down  to 
the  shore  line  and  croeaea  tbe  bridge,  upon 
which  tbe  tracka  lie  at  rlgbt  anglea,  continu- 
ing westerly  over  a  abort  bridge  to  the 
planked  roadway  just  mentioned.  BoUi  the 
Great  Northern  and  Nortbem  Padfle  Com- 
panies have  main  trade  lines  at  diia  point: 
tba  Greart  Northern  track  being  am  tbe  weat 
nearest  to  the  water,  and  the  Northern  t>a- 
dflc  tnok  being  east  of  tbe  Great  Nortbem 
and  on  the  land  side.  A  Northern  Pad0c 
awltefa  mt  tpwr  track  joins  tbe  Nortbem 
Paclflc  main  track  at  Bagle  street,  and 
rona  aontb,  lying  east  of  the  Nortbem  Pa- 
dfle main  track  and  on  the  oppoalte  side 
from  the  Great  Noctbeni.  Tlie  extremity 
of  tbe  switch  is  near  tbe  northerly  edge  of 
Eagle  street,  and  the  frog  near  the  aoutfaer- 
ly  edge.  Bagle  street  is  planked  acrooa  the 
entire  right  of  way.  There  are  16  or  IT 
feet  In  the  dear  between  tbe  two  main 
tracks.  When  reapondent  reached  a  point 
within  2  or  8  feet  of  tbe  planking,  and  with- 
in 6. or  7  feet  of  the  Northern  Pacific  track, 
he  stf^ped  the  wagon,  and,  before  attempt- 
ing to  go  over  the  crossing,  looked  both  nortb 
and'  south  along  the  tracka  for  any  train 
that  might  t>e  passing.  Previous  to  this  bis 
view  had  been  obstroeted  by  buildings,  sheda. 
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«te.    According  to  hto  testimony,  not  seeing 

or  bearing  any  engine  approaching,  he  drove 
onto  the  track,  passed  over  the  Northern 
Pacific  track,  and  when  his,  horse's  feet 
■were  upon  the  Great  Northern  track  be- 
tween the  rails,  the  engine  rushed  onto 
bim  and  did  ttie  damage  complained  of. 

On  the  merits  of  the  case  the  appellants 
make  two  contentions:  (1)  That  the  respond- 
ent coul^  easily  have  protected  himself  by 
looking  south  after  reaching  the  planking; 
(2)  that  the  fact  that  he  stopped  and  looked 
when  he  did,  and  when  his  view  was  ob- 
structed, was  no  excuse  for  bis  fal^ng  to 
look  when  on  the  planking,  and  is  not  a 
sufficient  compliance  with  the  law  to  make 
the  question  of  bis  negligence  one  for  the 
Jury;  and  it  Is  contended  that,  where  it  is 
certain  from  the  physical  situation  that  the 
plaintiff  must  have  seen  the  engine  if  be 
stopped  to  look,  the  jury  will  not  be  permit- 
ted to  belieye  bis  statement  that  be  did  stop 
and  look,  but  did  not  see  the  engine.  This 
contention  as  an  abstract  proposition  Is  un- 
doubtedly true,  but  In  this  case  it  probably 
assumes  a  fact  which  under  competent  tes- 
timony the  Jury  must  determine,  viz.,  do 
the  physical  facts  show  that  the  plaintiff 
could  hare  seen  If  he  had  looked?  It  is  also 
doubtless  ttue,  as  learned  counsel  argues, 
that  the  stop,  look,  and  listen  phraseology 
Is  frequently  considered  too  literally  or  too 
mechanically.  The  rule  is  not  Intended  to 
be  a  formula,  or  Its  mechanical  observance 
an  excuse  .for  negligence  or  heedless  ac- 
tion. Common  observation  has  taught  us 
that  a  railroad  track  is  a  signal  or  notice 
of  danger,  and  the  courts  Itave  almost  uni- 
versally said  that  it  is  such  a  notice  as 
would  put  a  prudent  man  on  guard,  and  that 
when  be  receives  this  notice,  bis  duty  Is  to 
stop,  look,  and  listen  before  venturing  onto 
tbe  track,  or  that  he  must  act  as  an  ordinari- 
ly prudent  man  would  act  under  like  circum- 
stances if  dangers  of  other  kinds  were  threat- 
ening bim.  That  is  all  there  is  to  the  doc- 
trine; and,  of  course,  it  will  not  clear  him 
of  the  charge  of  negligence  if  be  looks  and 
listens  only  where  such  acts  are  unavailing 
and  senseless.  On  the  other  band,  the 
rule  la  not  intended  to  prohibit  recovery  un- 
der all .  circumstances  where  a  person  Is 
run  down  on  a  railroad  track,  as  would  be 
the  case  If  appellant's  theory  were  car- 
ried to  its  logical  conclusion,  which  would  be 
to  the  effect  that  an  engine  appearing  on  tbe 
track  shortly  after  he  looked  would  be  con- 
clusive proof  that  be  did  not  look,  or  that 
If  be  did  look,  he  either  saw  it,  or  did  not 
.look  from  tbe  proper  place,  and  was  there- 
fore negligent 

So  that  the  practical  question  remains.  Do 
the  established  facts  of  this  case  bring  it 
within  tbe  modified  rule  contended  for  by 
counsel,  and  within  the  many  cases  cited  to 
sustain  the  rule?  By  "established  facts"  Is 
meant  questions  of  fact  which  are  passed 
upon  by  the  jury  under  competent  testimony 
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and   correct  Instructions.     The   reapondoit 

testified  that  he  could  see  down  the  track 
from  where  he  stopped  to  look  2S0  or  800 
feet;  that  he  could  not  see  further  by  rea- 
son of  his  view  being  obstructed  by  box 
cars,  coal  sheds,  and  other  structures.  Re- 
spondent's witness  Boyce,  who  was  in  the 
wagon  with  him  at  tbe  time  of  the  accident, 
and  who  seems  to  be  a  very  intelligent  wit- 
ness and  a  man  of  considerable  experiencs 
with  railroads  and  engines,  and  entirely  dis- 
interested, testified  that  he  could  see  175  feet 
south,  and  also  testified  as  to  the  obstruc- 
tions to  further  view  on  tbe  track.  Another 
witness  testified  that  be  went  along  in  a 
wagon  over  the  same  road  traveled  by  the 
respondent,  and  passed  the  place  where  the 
accident  occurred,  the  next  morning  after 
the  accident;  that  he  noticed  particularly, 
and  that  the  respondent  could  not  have  seen 
the  distance  It  was  claimed  by  tbe  appellant 
that  he  could  have  seen  when  be  claims  that 
he  looked.  His  testimony  confirmed  the  tes- 
timony of  Boyce,  and  was  positive  and  con- 
vincing. Other  testimony  was  to  the  same 
effect.  The  defense  offered  testimony  exact- 
ly to  the  contrary,  tending  to  show  that 
there  were  no  obstacles  to  a  longer  view,  and 
that  respondent  could  have  seen  the  ap- 
proaching engine,  or  at  least  the  top  of  It,  If 
he  bad  looked  where  be  claims  he  looked,  in- 
troducing photographs  and  other  technical 
proof  to  substantiate  this  claim.  So  far  as 
the  photographs  are  concerned,  there  Is  no 
showing  when  they  were  taken;  tbe  only 
testimony  being  that  It  was  not  wltblu  a 
short  time  after  the  accident,  but  that,  In 
the  language  of  the  witness,  "it  was  a  long 
time  after."  It  is  not  conceded  that  tbe  con- 
ditions were  the  same,  except  that  they 
showed  the  general  plan.  The  seeming  view, 
as  shown  by  tbe  photographs  under  the  cir- 
cumstances, should  not  outweigh  the  direct 
and  positive  testimony  of  wltnes-ses  who  say 
that  .they  saw  certain  obstructions  to  tbe 
view  on  the  track  at  tbe  time  of  tbe  acci- 
dent; and  this  view  of  tbe  case  was  appre- 
ciated by  learned  counsel  for  appellants  in 
the  trial  of  thie  cause,  who.  In  urging  a  view 
of  the  premises,  said:  "We  are  very  anxious 
to  have  the  Jury  view  the  premises  before 
this  case  is  over.  There  will  be  a  sharp  is- 
sue In  tbe  case  as  to  how  far  down  this 
track  a  person  standing  on  tbe  crossing 
could  see;  and,  while  these  photographs  are 
enlightening  they  are  not  like  seeing  tbe 
place  itself.  I  should  like  to  have  both  the 
court  and  the  Jury  view  tbe  premises."  The 
conflict  in  the  testimony  was  sharply  drawn 
by  witnesses  whose  integrity  was  not  assail- 
ed, and  who,  with  tbe  exception  of  the  re- 
Bi>ondent,  were  evidently  entirely  disinterest- 
ed. So  that,  instead  of  Its  being  established 
that  the  physical  facts  show  that  tbe  re- 
spondent could  have  seen  the  approaching 
engine  from  the  point  where  be  says  he  look- 
ed, it  miist  be  considered  an  established  fact 
in  tbe  case  that  be  could  not  have  seen  it, 
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tepeelally  In  view  of  the  fact  that  the^prern- 
Ises  were  viewed  hy  both  judge  and  Jury; 
that  the  place  of  the  accident  was  pointed 
out  to  them  under  the  Instructions  of  the: 
court;  that  they  could  see  the  whole  'situa- 
tion and  pass  upon  the  credibility  and  rea- 
sonableness of  the  witnesses,  aided  by  this 
knowledge  of  the  situation.  This  applies  to 
the  judge  who  refused  the  challenge  to  the 
sufficiency  of  the  evidence,  as  well  as  to  the 
Jurj^.  For  the  same  reason  It  must  be  con- 
sidered an  established  fact  In  thU  case  that 
the  ordinance,  of  the  city  prohibited  a  speed 
of  the  engine  In  question;  at  the  place  in 
question,  greater, than  6  miles  an  hour;  that 
the  engine  was  In  fact  runulng  from  17  to 
20  miles  an  hour;  that  the  appellants  were 
backing  the  engine,  and  that  the  engineer's 
view  of  the  track  was  completely  shut  off 
by  the  tender;  that  the  bells  and  whistles 
of  the  locomotive  were  not  sounded;  and,  as 
tending  to  show  the  rate  at  which  the  en- 
gine was  running,  that  It  did  not  stop  until 
it  reached  a  distance  of  130  or  140  feet  be- 
yond where  It  struck  the  wagon,  the  fireman 
and  engineer  discovering  the  situation  of  the 
respondent  about  75  feet  before  it  reached 
him. 

The  other  proposition  of  the  appellants, 
viz.,  that  the  respondent  was  guilty  of  neg- 
ligence In  not  looking  after  he  got  up  onto 
the  tracks,  Is  the  only  question  that  Is  left 
In  the  case.  It  may  be  conceded  that  the  re- 
spondent stopped  at  a  proper  place  to  look 
and  listen  in  the  first  Instance.  To  reach 
safety  he  only  had  to  drive  between  35.  and 
40  feet  from  the  place  where  be  stopped  to 
look  to  clear  the  tracks  altogether.  He  stop- 
ped as  near  as  he  could  to  the  tracks  when 
he  came  to  them,  and  be  testified,  that  he 
could  see  a  distance  of  aOO  or  250  feet  do^n 
the  Great  Northern  track.  While  It  is  con- 
tended that  he  should  have  stopped  after  he 
got  onto'tbe  tracks  to  listen,  it  Is  a  matter 
of  common  knowledge  that  stopping  a  wagon 
on  4  railroad  track  Is  a  very  dangerous  pro- 
ceeding. So  far  as  respondent  knew,  there 
was  as  much  danger  in  the  first  track  that  he 
was  crossing  as  there  would  be  in'  the  second 
or  third.  He  made  bis  observation  from  as 
near  a  point. as  he  could  make  tt  before  he 
weiit  onto  the  track,  and  when  he  went  onto 
the  track,  it  would  be  a  natural  and  prudent 
Impulse  to  hurry  over  the  tracks  at  as  rapid 
a  speed  as  possible,  especially  where  the  dis- 
tance was  so  short  He  had  listened  for  the 
bells  and  signals.  He  had  been  looking  for 
the  approach  of  the  engine.  There  was  Just 
as  much  danger  of  an  approach  from  the 
north  side,  where  he  said  he  was  looking 
when  the  engine  overtook  him,  ai^  there  was 
from  the  south  side;  and,  while  the  respond- 
ent was  looking  to  the  north,  his  fellow  pas- 
senger was  looking  to  the  south,  as  they  pass- 
ed oxet  this  dangerous  piece  of  ground.  Aft- 
er he  had  looked  to  the  north  iiud  saw  no' 
train  coming,  he  turned  his  attention  to  the 
south,  but  It  was  then  tOo  late.    The  only 


question  Is  whether  he  should  have  stopped 
a  second  time  to  look  and  listen  after  stop- 
ping where  he  did  In  the  first  Instance. 
This  question'  mu6t  be  answered  by  a  con- 
stderation  of  all  the  facts  in  the  case.  The 
claim  of  the  appellants  that  respondent  had 
shut  himself  up  in  his  wagon  or  hack  where 
he  could  not  see  Is  not  substantiated  by  the 
testimony;  the  respondent  testifying  that  he 
could  see  by  leaning  forward  slightly.  The 
wagon  seems  to  be  the  ordinary  wagon  that 
Is  drivwi  by  dellverymen  in  this  country. 
"According  to  respondent's  testimony  the  wag- 
on -was  going  from  3  to  5  miles  an  hour;  ac- 
cording to  the  testimony  of  others  from  4 
to  5  miles  an  hour.  Accepting  4  miles  as 
probably  a  correct  estimate  of  the  distance 
per  hour  it  was  traveling,  he  would  be  Justi- 
fied in  concluding  that,  if  the  engine  or  train 
was  approaching  at  the  rate  of  6  miles  an 
hovt,  and  conceding  that  he  ctmld  only  see 
175  feet  south  on  the  track,  he  would  travel 
lis  feet  while  the  engine  would  l>e  traveling 
175  feet;  and,  under  such  calculation  as  this, 
he  would  be  Justified  in  concinding  that  he 
would  have  plenty  of  time  in  which  to  get 
across  the  track,  which  he  woald  have  had. 
Again,  he  would  have  been  Justtfled  in  con- 
cluding that  there  was  no  engine  within  that 
distance  of  him,  Iiecanse,  if  there  had  been, 
he  testified  that  be  couid  have  heard  the 
bells  and  whistles  which  the  law  provided 
for.  So  that,  under  the  circumstances  of  the 
case,  we  think  he  was  Justified  in  hurrying 
over  the  track  after  he  had  once  entered  np- 
on  it,  and  he  was  doing  aTl  that  a  driver  of 
a  vehicle  could  he  expected  to  do  under  the 
ctrcumstancea,  by"  guiding  his  horse  across 
these  railroad  tracks  and  looking  as  well  as 
he  could  for  danger  from  one  side  to  the  oth- 
er, while  at  ttie  same  time  engaged  in  giving 
that  attention'  to  his  horse  which  It  was  nec- 
essary for  hlin  to  give. 

The  appellants  cite  aeV^td  cases  on  this 
proposition,  and  many  are  cited  also  by  the 
restx>ndeht  Included  in  those  cited  by  ap- 
pellants are  several  from  this  Jurisdiction, 
viz..  Gable  T.  Spokane  &  Inlhnd  Ry.  Co.,  60 
Wash.  619,  9t  Pac;  744;  Ladouceur  v.  North- 
em  Pacific  E.  R.  Co.,  4  "Wash.  88,  5»  Pac; 
9^;  fiaker  ▼.  TaMma  &  Eastern  B.  Co., 
44  Wash.  S75,  87  Pac.  826;  Anson  ▼.  North- 
em  Pacific  -k.  CO.,  46  Wash.  92,  87  Pac.  1058; 
and  Gregg  V.  Northern  Pacific  Ky.  Oo..  49 
Wash.  183,  94  Pac.  911.  But  all  Cases  of  this 
character  must  of  necessity  be  brought  un- 
der different  states  of  facts;  every  case  to 
a  great  extent  being  determined  by  the  par- 
ticular facts  of  that  case.  In  Cable  v.  Spo- 
kane ft  Inland-  Empire  B.  R;  Co.,  supra,  the 
Plaintiffs  did  not  stop  before  crossing  the 
railway  track.  They  said  they  had  looked 
before  they  got  to  the  track.  Their  mistake 
was  that  they  thought  that  the  train  which 
they  heard  apxrroaching  was  a  local  train 
which  would  stop  at  the  station,  and  there- 
fore they  thought  they  would  be  safe  in  driv- 
ing onto  the  track  below  the  station.    This 
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court  ia  tiurt  case  pAld:  '^bew people  did 
not  stop  before  crossing  the  railway  tntck. 
Had  tbey  done  so  shortly  before  re&tidng  the 
crossing,  tbey-cpuld  plainly  bare  seen  and 
heard  tbe  appwacUng  train,"  In  this  ease 
It  will  be  seen  that  tbe  ree^Hwdent  did  ex- 
actly what  the  court  in  th«t  case  criticised 
the  plaintiffs  for  not  doing.  The  court,  con^ 
tlnulng,  says:  "If  they  loolved  or  listened, 
it  was  not  at  a  tlpae  or  place  wtbere  looking- 
or  Listening  revealed  to  then  the  true  condl> 
tlon  of  atralra."  In  this  caa»  the  looking  er 
listening  would  hare  revealed  to  the  respond- 
ent the  true  condition  of' affairs  If  the  appel- 
lants had  been  coniplying  with  the  law,  which 
the  respondent  had  a  right  to  suppose  ttt^ 
would  comply  wltb.  We  think  the  case  is 
not  In  point.  And  so  in  tbe  case  of  Ladou- 
ceur  T.  Northers  Pacific  R.  R.  Co.,  supra. 
There  tlie  court  had  taken  the  case  from  the 
Jury  on  the  theory,  that  the  plaintiff  had  been 
guilty  of  contributory  negligence  in  driving 
onto  a  track  under  the  circumstances  which 
hft  did,  and  this  court  reversed  the  case  and 
sent  it  bade,  with  instructions  to  submit  the 
case  to  the  jury.  The  only  comfort  that  ap- 
pellants can  derive  from  that  case  is  that 
their  contention  was  sustained  by  the  dls- 
sttitlng  opinion.  The  other  cases  cited  are 
not  of  this  character,  and  have  no  bearing 
that  we  can  see  upon  the  facts  of  this  case. 
So  tliat,  10  far  as  appellants'  motions  are 
concerned,  tbe  court  did  not  err  In  overruling 
them. 

Aa  to  histmcttons  given  and  refused,  tbe 
first,  second,  third,  fourth,  fifth,  and  sixth 
errors  assigned  under  this  head  liave  been 
disposed  of  in  what  we  have  said  on  the 
merits  of  the  case.  Concerning  the  seventh 
assignment,  It  Is  claimed  that  the  cottrt  erred 
In  Instructing  the  Jury  to  the  effect  that 
paragraph  2  of  tbe  complaint  states  that 
said  street  is  much  travded  and  used  by 
the  public  and  by  teams  and  pedestrians, 
and  at  a  point  where  such  railway  trades  of 
defendant  cross  the  sancke  said  street  was  so 
need  t^-  th«  public  on  the  29th  day  of  Sep- 
tember, 1908,  that,  as  one  approached  the 
railway  crosglng  on  BaSS  street  on  the  east, 
the  view  of  idef endanf  s  tracks  to .  ttie  south 
was  ohstrooted  by  numerous  ImildingB,  stmc?. 
tnres,  and  ceal  bnnkns ;  that  on  the  said 
29th  day  of  September,  1908,  there  were  nu- 
merous box  cars  lying  on  said  tracks,  wblch^ 
with  the  other  structures  situated  dose  to 
said  track,  fortber  obstructed  plalntllTs  view 
of  said  track  to  the  south ;  and  that  sAld  par- 
agraph 2  of  the  complaint  was  admitted  in 
defendants'  'answer,  except  the  allegation  of 
the  same  being  dangerous,  .i^hlch  was4enied; 
and  It  is  asserted  by  counsel  that  this  in- 
struction was  wrong  for  the  reason  that 
many  of  the  allegations  are  not  denied,  t1z„ 
that  there  was  a  diiect  issue  on  the  ques- 
tloti  <rf  the  obstruction;  that  there  was  no 
evidence  whatever  that  the  street  was  much 
traveled  hi  teams  and  pedestrians,  etc.  .The 
trouble,  witli  thi*  aastgnment  is-  ttaat  it  as- 


BSBiMtliattlMiootait  (Bade  inttmetioBS  whteb 
Xt  did  not  Intend  to  make,  and  in  <  fact  did  ■ 
bot  maka  Tbe  bistmctlon  which  Is  perti- 
nent to  the  objection  is  as  follows:  fit  Is 
fnrthisr  alleged  that  aaiong  the  public  streets' 
Boath  of  said  Denny  Way  and  north  of  said  - 
Haaford .  street,  as  regnlated^  by  said  ordi- 
nance, is  a  certain  street  known  as  E!agl» 
street,  and  that  tiie  defendant  crosses  anit 
passes  over  the  surface  of  sAid  XSEigI6  street, 
tlMt  tiie  said  Xiagle  street  is  a  public  thor- 
ougbfare,  and  that  there  are  ottier  railroad 
tracks  tbeareapon,  and  that  the  said  Bagle 
.Btrttt,  because  of  tts-  proximity  to  business 
Interests,  Is  dangeronsL  Now,  all  this  Is  ad- 
mttted  in  tbe  defendants^  answer,  except  the 
allegation  of  tSie  same  being  dangerous,  whkA 
Is  denied."  So  that  the  court,  in  telling  the 
jnry  what  portion  of  the  second  allegation 
of  the  complaint  was  admitted,  did  not  tell 
It  that  the  allegations  that  the  tracks  were 
obstructed,  or  that  the  street  was  miicb 
travded  by  teams  and  pedestrians,  was  ad- 
mitted by  the  answer.  But  it  tould  <mly  be' 
gathered  from  such  Instruction  that  it  was 
admitted  by  the  answer  that  there  was  a  cer- 
tain street  itnown  as  Eagle  street;  that  the 
defendant  crosses  and  passes 'over  the  sur- 
face ot  said  Bagle  street;  tfaatEai^e  street 
IS  a  public  thorotiglifare;  and  that  tiiere  are 
other  railroad  trades  thereon.  These  prop- 
ositions were  certainly  not  denied,  and  were 
not  Ih  Issue  in  any  manner  Ih  the  trial  of 
the  cause.  The  court  instructed  the  Jury 
that:  "Shotfld  you  find  •  •  *  that  the 
defendant  company  through  any  of  its  agents, 
and  particularly  the  defendant  Sheerer, 
•  •  •  drove  upon  the  plaintiff  and  injur- 
ed him  In  the  manner  and  form  alleged  in 
the  complaint,  then  I  charge  you  that  such 
act  would  be  negligence  for  which  the  defend- 
ants, and  each  of  them,  would  be  hehl  to  re- 
spond tH  damages  in  a  sum  not  to  eifceed' 
$7,633."  •  The  reverse  of  this  Instruction  was 
refused  by  the  court.  Conceding  that  this  In- 
stwction  was  wrong  as  applied  to  defend- 
ant Sheerer,  It  is  not  every  wrongful  instruc- 
tion which  -^in  warrant,  a  reversal  of  a 
cause.  If  It  appears'  that  the  errpr  was  not 
prejudicial,  the  Judgment  will  not  be  revers- 
ed, and  neither  of  the  defendants  in  this 
case  could  have  been  prejudiced  by  this  In- 
struction, for  there  was  no  question  of  neg- 
ligence in  the  case  excepting  the  negligence 
of  the  engineer.  'While  It  Is  true  there  was 
some  testimony  In  relation  to. the  position  of 
the  fireman  at  the  time,  and  just  before  the 
time,  when  this  'accident  occurred,  it  was 
conceded  that  the  itrain'was  under  the  su- 
pervision and  control  of  the  engineer,  and 
that  the  fireman  was  under  his  direct  super-^ 
vision  and  control  so  far  as  any  of  the  Is- 
sues in  this  case  are  concerned. 

Assignment  9  Is  that  tbe  court  erred  In  in- 
structing the  Jury  that  it  was  agreed  by,  the 
attorneys  j'n  the  case  that  the  jury  might 
see  the  -looatien  ot  the  accMant,    la  view  gf . 
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«rtiat  the  record  shows,  this  aeslgiimeBt  Is 
entirely  without  merit 

The  tenth  assignment  la  that  the  conrt 
erred  in  its  Instruction  to  the  Jury  in  using 
the  phrase  "if  your  verdict  shonld  happen 
to  be  for  the  defendants."  This  Is  not  an 
exact  statement  at  what  the  record  shows. 
The  statement  of  the  conrt  In  that  regard 
was  as  follows:  "If  your  verdict  should 
happen  to  be — ^If  your  verdict  should  be — 
for  the  defendant  company  and  Mr.  Sheerer, 
yon  will  just  have  your  foreman  sign,"  etc. 
In  this  connection  the  court  was  Instructing 
the  Jury  as  to  the  form  of  Its  verdict  The 
court  evidently  discovered  In  dictating  this 
Instruction,  that  It  had  probably  used  an  un- 
fortunate word',  and  corrected  it  by  the  un- 
Qualifled  remark,  "If  your  verdict  should  be 
for  the  defendant  company."  It  Is  a  trifling 
objection  at  best;  and.  If  appellate  ooarts 
should  indulge  in  reversing  Judgments  for 
every  little  slip  ot  the  tongue  of  a  trial  Judge, 
or  awkward  or  inapt  expression  that  he  migut 
nse.  Instead  of  aiding  in  the  administration 
of  justice,  they  would  thwart  Its  aim. 

The  other  Instructions  given  by  the  cmart, 
and  which  are  objected .  to,  gtoperij  stated 
the  law,  and  the  Instractloss  asked  and  ren 
fused  were  either  glvoi  in  substance  by 
the  court,  or  did  not  properly  state  the- law; 
and  it  has  been  held  by  this  oourt,  too  many 
times  to  pall  for  a  repetition,  that,  a  pair 
litigant  Is  not  entitled  to  an  Instruction  In 
a^y  particular  form  of  words.  An  Illustra- 
tion of  the  contention  so  often  made  In  this 
respect  may  be  found  in  th^  record  onder; 
assignment  18,  which  is  to  the  effect  that  the 
court  erred  In  refusing  to  give  appellants'  re- 
quested Instruction  No.  7,  which  reads  as 
follows:  "You  are  instructed  that  a  rail- 
road track  is  in  Itself  a  signal  (tf  danger, 
and  that  it  is  the  duty  of  «  person  about 
to  cross  such  a  track  to  stop,  look,  and  listen 
for  any  approaching  engine  or  train,  where 
It  will  do  any  good,  before  going  on  the 
track.  The  law  imposes  this  as  a  duty  upon 
travelers  crossing  a  railroad  track;  and,  if 
the  plaintiff  la  this  case  failed  to  take  these 
precautions,  and  If  he  could  have,  seei^  or 
heard  the  defendlant  railway  company's  en- 
glue,  but  failed  to  look  and  listen  for  It,  he 
wi^s  guilty  of  negligence  as  a  matter  of  law, 
and  cannot  recover  for  any  injuries  which 
he  may  have  received,  no  matter  how  negli- 
gent the  railway  company  may  have  been. 
If  you  believe  that  the  plaintiff  could  not 
have  seen  the  engine,  but  could  have  beard 
it,  or  if  he  could  not  have  heard  the  engine, 
but  could  have  seen  it,  and  that  he  failed  to 
make  the  attempt,  then  your  verdict  must 
be  for  the  defendants."  The  Instruction  giv- 
en by  the  court  on  this  branch  of  the  case 
was  as  follows:  "I  now  charge  you,  as  the 
positive  law  well  established  in  this  state, 
that  before  a  driver  of  horses,  the  plaintiff  in 
this  case,  can  cross  a  railroad  track  on  a 


pablie  street  or  hlj^way,  tt  Is  his  posltlTS 
duty  to  know  and  realise  that  railroad  cross- 
ings are  a  place  of  danger,  snd  it  is  his  duty 
to  stop  and  look  and  listen  for  approaching 
trains  or  engines,  and,  if  a  train  Is  approach- 
ing, to  wait  untU  such  train  or  engine  shall 
have  passed ;  and,  if  he  fails  to  do  this,  and 
comes  into  collision  and  an  accident  occurs.  It 
is  in  law  contributory  negligence  on  his  part, 
and  he  has  no  cause  for  damages  which  can 
be  maintained  in  any  of  the  courts  of  this 
state  against  the  defendant,  no  matter  at 
what  rate  of  speed  the  defendant  company 
shall  be  driving  its  engine  or  cars,  notwitb* 
standing  the  ordinance  hereinbefore  mention* 
ed  and  admitted  In  the  pleadings.  If  you  are 
in  doubt  respecting  the  matter  that  the 
plaintiff  did  stop,  look,  and  listen  for  Ap- 
proachlng  trains  and  engines,  and  need  the 
ordinary  prudential  care  at  the  time  of  the  ac- 
cident, then  I  instruct  yon  that  your  vet^ 
diet  should  be  for  the  defendant  company 
and  Sheerer  and  agalhst  the  plaintiff."  Fnr^ 
ther  comment  on  this  assignment  seems  to  be 
unnecessary. 

There  appearing  to  be  no  prejadldal  ex^ 
r(«;  In  the  case,  the  Jndgmeiit  Is  afllnned. 

RUDKIN,  O.  X,  and  MOUNT,  PAKKEB, 
and  CROW,  JJ.,  concur. 

(St  Wasb   St 
GARVBt  V.  BARKIiBT. 
(Supreme  Courbof  Washington.   Nov.  19, 1909.) 

1.  Ykkthm   amo   Pcbchasbb   (|   93»)  — Coh- 

.TBACTS— Pmi'OBlfAHCE^TjMX  AS  OF  XHS  E*- 

SENCB.    . 

A  (Contract  for  the  sale  of  realty  tttpniated 
for  payment  in  quarterly  InstalUnetitt,  and  pro- 
vided that  the  contract  skould  be 'forfeited  at 
the  election  ot  the  yendor  on  the  nonpayment 
of  any  installment  The  purchaser. on.  the  day 
of  the  payment  of  Sn  installment  sent  a  draft 
for  a  less  Sum  than  due  because  it  omitted  In- 
terest  The  vendor  declared  the  eontnct  for* 
felted,  and  gave  the  purchaser,  notice  thereof. 
Thereafter  the  purchaser  sent  a  draft  for  tbt 
amomit  of  the  InBtallment  with  interest  which 
was  ^refased.  Held,  that  the  vender  was  •■• 
titled  to  declare  the  contract  forfeited. 

[Ed.  Note.— For  other  cases,  nee  Vendor  and 
Forchaser,  Cent  Dig.  if  153,  154,  371;  Dee. 
Dig.  I  m!*] 

2.  Tkndob  and  Pubchabu  (I  95*)  — Cow* 
tbacts— pbbrokmaiios— tnce  a*  ov  thx.ks- 
sx;tcb. 

.Where  a  vendor  In  a  contract  for  the  sale 
of  real  estate,  payable  in  Installments,  accept- 
ed an  installmeikt  without  added  interest  then 
doe,  be  waived  a  forfeiture  for  aoapaynient  of 
the  entire  amount  of  the  installment,  unless  he 
gave  the  purchaser  notice  and  a  reasonable  op- 
portunity to  pay  the  balance  due. 

[Ed.  Note.— For  oAer  cases,  see  Vendor  and 
Purchaser,  Oent  Dig.  fi  15S-1«0;   Dec  Dig.  i 

3.  VSRDOX  AJtD  PUBCHASXB  ((  187*)  —  GOR' 
TRACTS— PBBrOBUAKCB—TllU  AS  OT  THB  ES- 
SBNCS. 

A  vendor  in  ■  contract  for  tlte  sale  of  real 
estate  payable  in  Installments,  who  accepted  the 
first  installment  due  without  added  interest  then 
dae,  (Ud  not  thereby  waive  his  right  to  tbereaft- 
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er  Insist  on  pasnsent  of  Atlbseqbent'lintallmentti 
trith  intarest,  as  provided  In  the  ooDttact 

[Ed.  Note.— For  otker  cases,  see  Yendor  and 
Purcbaset,  Oenb  Dig.  i  374;  Dec  Dig.  t  087.*] 

Department  2.  Appeal  from'  Superior 
Court,  King  County ;  John  C  Higglns,  Judge 
pro  tem. 

Action  by  Frank  Garvey,  a  minor,  by  John 
C.  Garvey,  his  guardian  ad  litem,  against 
James  Barkley.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  -  AflBrmed. 

William  O.  Keith,  for  appellant  .  Brady 
&  Rnmmens,  for  respondent 

PARKtilR,  J.  This  action- vas  commenced 
by  plaintlflT  to  enforce  specific- performance 
of  a  contract  to  purchase  certain'  land  In 
Seattle.  The  defendant  answered,  praying 
fot  an  affirmative  decree  against  plaintiff  for- 
feiting ail  his  rights  under  the  contract  by 
reason  of  his  alleged  breach  thereof.  A  trial 
before  Hon.  John  C'  HlKlnd,  Judge'  pro  tem. 
resulted  in  findings  and  decree  In -favor  of 
defendant,  from  which  plalntlS  has  appealed. 

The  facts  as  found  by  the  learned  trial 
court,  which  we  regard  as  fully  sustained  by 
the  evidence,  in  so  far  as  they'  are  necessary 
to  be  noticed  In  determining  the  rights .  of 
the  parties,  are,  in .  substance,  as  follows: 
The  respondent,  being  ttie  owner  of  the  land 
Involved,  on  the  2l8t  day  of  July,  1906,  en- 
tered into  a  written  contract  with  plaintiff 
ft>r  the  sale  thereof  upou'  terms  and  condl' 
tlons  recited  in  the  contract  as  follows: 

"(1)  That  purchase  price  for  said  land  If) 
eight  hundred  •o/ioo  dollars  of  which  sum 
twenty-five  ooAo»  dollars  ^ai  this'  day  been 
paid  as  earnest  money,  the  receipt  whereof 
fs  hereby  adcnowleUged  trjr  the  paH:y  of  the 
first  part;  the  flirthef'  sum  of  twenty-five 
•Vi^o  doUani.to  be  paid  on^or  before  the 
12th  day  of  October,  A.  D.  1906,  and  twenty- 
five  dollars  each  three  months  '  theretifter 
until  the  amopnt  Is  fully  paid  with  interest 
thereon  from  this  date  until  paid 'at  the  rate 
of  ten  p^  cent,  per  annvm.  payable  with 
each  qpiartecly  payment;  paid  at  Asotin 
Bank,  Asotin,  Washington.    •    •    •     . 

"(3)  Said  lands  to  be  conveyed  by  a  good 
and  sufflcieut  deed  with  abstract  of  title  to 
the  said  party  of  the  second  part  wben  said 
purchase  price  shaTl  have  been  fnTIy  paid. 

"(4)  Time  is  the  essence  of  this  contract, 
and,  in  case  of  failure  of  the  said  party  of 
the  second  part  to  make  either  of  tite  pay- 
tuents  or  perform  any  of  the  covenants  on 
his  part  this  contract  shall  be  forfeited  and 
determined  at  tlie  election  of  the  party  of 
the  first  part;  and  the  party  of  the  second 
part  shall  forfeit  all  payments  made  by  him 
on  this  contract,  and  such  payments  shall  be 
retained  by  the  said  party  of  the  first  part 
in  full  satisfaction  and  liquidation  of  all 
'damages  by  him  sustained ;  and  he  shall  have 
the  right  to  re-enter  and  talce  possession  of 
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said  lands  and  premtaMi  and  vnty  p«xt  thece- 
of." 

Twenty-five  dollars  was  paid  upon  the  ex- 
ecution of  the  contract  as  therein  provided, 
and  $25  paid  thereon  October  12,  1906.  By 
the  terms  of  the  comtract  the  sum  of  $25 
and  accrued  interest  -  became  due  thereon 
January  12, 1907.  In  the  usual  course  of  the 
mall,  letters  mailed  at  Seattle  will  arrive  at 
Asotin  on  the  third  day  thereafter.  On  Jan- 
aary  12th,  the  day  on  which  the  $25  install- 
ment and  accrued  intesest  became  due,  ap- 
pellant caused  to  be  mailed  at  Seattle  a  let- 
ter '  Intdoslng  a  draft  for  $25  addressed  to 
the  Asotin  Bank,  to  apply  upon  the  purchase 
price  of  the  land,  which  was  not  received  at 
the  bank  until  January  17th.  On  January 
11th  respondent  directed  thie.  Asotin  Bank 
that  unless  the  whole  amount  to  t)ecoB)ft 
due  under  the  terms  of  the  contract  .on  Jan-i 
uary  IBtb  was  received  by  the  bank  on  tfaa;t 
day,  it  shonld  not  receive  the  same  for  the 
use  of  respondeat  -  On  January  Ifitfa,  prior 
to  the  receipt  by  the  bank  of  the  $25  draft 
s^t  by  appellatit,  the  respoudnit  wrote,  and 
mailed  -to  appellant  the  following  letter, 
whidi  was  received'  by  him  -  In  due  course: 
"Asothi,  Washington,  January  16th,  1907. 
Frank  Oarvey,  Esq.,  Seattle;  Washington — 
Dear  Sir :  Sou  are  hnreby  notified  that  yott 
have  failed  to  comply  with  the  terms  of  yont 
contract  with  me  under  date  July  28tb,  1006 
for 'the  purchase  by  yon  ftom  me  of  lots 
nine  (9),  ten  (lOt,  elevta  (11>  and  twelve  (1^ 
of  block  thlrty-Blx  (36)  of  the^re-iftat  of  the 
Green  Lake -Home  addiUoa  to  the  otty  of 
Seattle,  Klhg  county,  W^asbingtoD,  In  this 
that  you  have  failed  toi  ififtke  the  qintrterly 
payment  with  interest  as  provided  in  th« 
first  paragraph  of-  oui^  contract,  when  thA 
same  became  One-ttitt  present  month:  There- 
fore, In  accordance  with  the  terms  of  the  4tb 
paragraph  of  said  contract- by  texson  of  yoat 
fliHure  to  make  the  above  stated  pkyment  I 
heifeby  elect  to  forfeit  and  determine  all  your 
tights  and  Interests  arlsl^  out  of  said'  oon^ 
tract  and  will  keep  «nd  f  etain  all  Bums  of 
money  by  you  paid  thereon  as'  Ilquldatad 
damages  as  provided  in  said  ccmtracti.  Ytiet 
tespectfuUy,  James  Barkley."  On  the  f(A- 
lo'wing  day,  January  17tb',  immediately  np> 
on  the  receipt  of  the' $26  draft  sent  by  appel- 
lant,  the  bank  returned  the  same  to  him  as 
directed  by  respondent  Upon  the  receipt  ot 
the  letter  from  respondent  declaring  the 
forfeiture  of  the  contract  th«  Mpftellant  (or>- 
warded  to  the  Asotin  Bank  a  draft  ptiyable 
ito  the  order  of  reSp<)ndent  for  a  sum  equal 
to  the  $25  Installment  and  accrued  Interest 
due  January  12th,  which  was  refused,  and 
returned  to  appellant  as  directed  by  respond- 
ent The  parties  were  comparative  strangers 
to  each  other;  the  appellant  living  at  Seattle 
and  the  respondent  near  the  town  of  Asotin. 

That  the  purchaser  wholly  failed  to  per- 
form the  conditions  of  tlie  contract  upon  his 
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part,  according  to  Mb  plain  terinsi  by  falling 
to  pay  the  tnstallment  and  interest  falling 
due  January  12tfa,  at  the  Atodn  Bank,  aeema 
too  plain  for  argument  Bren  if  the  mailing 
of  the  draft  at  Seattle  on  the  day  the  Install- 
ment fell  dae  ahoald  be  regarded  as  a  suffi- 
cient tender  so  far  as  time  alcme  is.  con- 
cerned, which  we  think  it  was  not  under  the 
plain  proTlslon  of  the  contract  making  it 
payable  at  the  Asotin  Bank,  still  the  amount 
of  the  draft  was  not  equal  to  the  sum  then; 
due,  in  that  it  did  not  indode  interest,  and 
hence  would  not  be  a  sufficient  tender  even 
If  In  time.  Before  the  next  attempted  ten- 
der was  made,  and  while  appellant  was  dear^ 
ly  in  default,'  respondent  had  elected  to  de- 
clare the  contract  and  all  of  appellant's  rights 
thereunder  forfeited,  and  had  given  apjiel- 
lant  formal  written  notice  thereof  which 
bad  been  received.  Contracts  of  this  nature 
bare  uniformly  been  upheld  by  this  court 
and  given  fall  force  according  to  the  plain 
Import  of  .their  language.  Drown  v.  Inglea, 
S  Wash.  St  424^  427,  28  Pac.  759;  Wilson  v.- 
MorreU,  6  Wash.  664,  657.  82  Pac.  783 ;  Peaw 
T.  Baxter,  12  Wadi.  667,  671,  41  Paa  899; 
Jennings  ▼.  Dexter,  HortMi  Co.,  43  Waab. 
801.  86  Paa  676. 

It  is  argued  by  leamed  counsel  for  appel- 
lant that  respondent  is  estopped  from  claim* 
Ing  a  forfeiture  for  the  reason  that  he  ac- 
cepted the  installment  falling  due  October 
12th  without  added  interest  then  due ;  that 
Is,  be  accepted  part  of  what  was  then  daa. 
It  is  no  doubt  true  that  he  was  thereby  es- 
topped from  claiming  a  forfeiture  by  reason 
of  that  particular  default  in  the  payment 
Of  Interest  without-  Qrst  giving  appellant  no- 
tice and  a  reasonable  opportimlty  to  pay  that 
interast,  bnt  it  does  not  follow  that  because 
ot  defknlt  in  whole  or  .in  part  as  to  one 
Installment  and  forbearance  by  the  seller  on 
account  tbereef,  be  thereby  waives  his  right 
of  forfeltiire  as  to  subsequent  installments. 
We  do  not  think  ttie  acceptance  of  the  one 
October  Installment  without  added  interest 
tben  doe  was  a  waiver  on  the  part,  of  re- 
apoadent  to  inatat  upon  bis  right  of  forfel- 
tnve  by  naspa  of  defaiMt  in  futare  InstaU- 
aienta.  according  to  the  strict  terms  of  the 
contract  Casta  y.  Melreqheimer,  102  Pac^ 
429.  '.  It  may  be  that  repeated  forbearance 
of  tat*  right  of  forfeiture  under  the  strict 
tormi  of,  the  contract  by  acceptance  of  de- 
fanlted  payments  might  cooatitate  sufficient 
evidence  to  warrant  the  court  in  holding  he 
bad  thereby  waived  his  right  of  forfeiture 
without  previous  notice,  but  such  la  not  this 
case.  The  case,  of  Stein  v.  Waddell,  37  Wash. 
635,  80  Pac.  184,  cited  by  appellant's  coun- 
sel, is  net  iippllc^ble  to  the  facta  here.  In 
that  case  one  of  the  installments  became  due 
Apgust  3,  1003.  Thereafter  payment  of  a 
portion  of  that  installment,  which  was  then 
in  default  was  -accepted,  and  before  the  next 
Installment  became  due  suit  was  commenced 


by  tbe  aaUer  to  declare  a  forfeitare.  The  on- 
ly default  npoD. which  the  right  of  torfeltoro' 
conld  be  based  was  waived  by  ttie  aco^tance 
of  part  paymaat  on  the  installment  in  de- 
fault In  this  case  respondent  is  not  depend- 
ing upon  a  defaulted  Installment  part  pay- 
ment of  which  has  been  accepted  by  him.  He 
is  depending  upon  a  default  in  the  install- 
ment of  January  12th,  which  has  not  been 
paid  according  to  the  plain  terms  of  the 
contract  and  his  right  of  fmrfelture  has  not 
been  waived  by  accepting  part  payment 
therecm,  or  in  any  other  manner.  We  have 
seen  that  his  acc^tance  of  the  October  in- 
stallment without  the  interest  did  not  aflTect 
his  rights  wbloh  might  arise  by  reason  of 
future  defaults. 

We  are  of  the  opinion  that  the  learned 
trial  court  correctly  determined  the  rights  of 
the  parties,  and.  Its  decree  Is  therefore  af- 
firmed. 

RDDKIN,  a  ;.,  and  MOUNT,  CBOW,  ana 
DCNBAB,  JJ^  concur. 


W  Wub.  St) 
DOUOIjAS  et  tX.  ▼.  HANBUBT  «t  aL 
(SnpTCme  Court  of  Washington.    Nov.  23,  ISOB.) 

1.  Vbndob    ahd   Pubchabeb   (I   98»)  — CoiT- 

TBAOTB  — Tim    OV    PxarOBUAJfCK  —  FOBTKI- 
TDBK.   ■ 

Where  time  Is  made  of  the  eiaenee  of  a 
contract  of  sale,  the  vendor  may  declare  a  for- 
Mtan  tor  noapaymcat  of  the  pcioe  or  any  in- 
stallment thereof. 

[lid.  Note.— For  other  cases,  see  Vendor  and 
Purchawr,  Cent  Dig.  I  158;   Dec.  Dig.  I  93.»] 

2.  VJtHDOa    AKO    PUSCH/USXB    (|    93*)  —  Ooif - 

TBACTS  —  TiMX  Or  Pebtorkarok  —  roam- 

TUBC 

The  light  •(  the  vendor  in  a  contract  of 
■ale  ""■Vinjt  time  of  the  essence  to  declare  a 
forfelture^mr  nonpayment  of  the  price  or  any 
installment  thereof  may  be  waived  by  extending 
the  time  for  payment  or  liy  indulgences  grant- 
ed to  the  purohascf . 

[Bd.  Not&— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  if  158-160;    Dec.  Dig. 

8.  VannOa  Awn  <><7BCHAsn  (|  95*)  — Ooif- 
TBAOTs— Tnn  ot  PaaivKKAivoa  — FoxRi- 

TUBE. 

A.  contract  for  the  sale  of  real  estate  pay- 
able In  monthly  InBtallmentB  made  time  of  the 
essence:  Ttie  purchaser  paid  19  montlily  in- 
stallments, 2. of  which  were  inid  and  accepted 
before  maitnrity.  and  the  xemainder  were  paid 
and  accepted  from  a  few  days  to  a  few  months 
after  manirity.  Held  a  waiver  of  the  provision 
making  tinie  of  the  essence,  and  the  vendor 
conU  not 'thereafter  declare  a  forfeiture  nntil 
after  demand  for  payment  and  the  lapse  of  a 
reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.-  Dig.  fi  15S-160;  Dec.  Dig. 
I  95.^] 

4.  VRHOOiB  AKO  PdBCHASEB  (I  95*)- Ooil- 
TBAOTS— TUfS  OF  PEf FOBltAIlCE  —  FOBTEI- 
TUBK. 

A  contract  for  the  sale  of  real  estate  pay- 
able in  iDBtsRments  made  time  of  the  essence. 
The  porebiwer  paid  19  monUil;^  installments.  2 
before  maturity..,and  the  remainder  from  a  few 
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days  to  a  few  montlts  after  maturity.,  "  On  the 
payment  of  a  monthly  Installment,  the  ptrrehas- 
er  tendered  aUo  the  installments  due  for  a 
ptevioas  month  together  with  accrued  interest, 
which  tender  waa  refused.  The  -vendor  had 
notified  the  purchaser  to  be  ready  with  his  mon- 
ey on  the  date  of  the  maturity  of  the  monthly 
Installments.  Beld,  that  the  -^fendor  was  not  en- 
titled to  declare  a  forfeiture  for  nonpaym«it  of 
the  monthly  instaHmeat       -         ' 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {$  X6S-1C0;   Dec  Dig.  | 

Department  1.  Appeal  from  Snpertor 
Court,  King  County;   John  F.  Main,  Judge: 

Action  by  James  E.  Douglas  and  another 
■gainst  William  F.  Hanbury  and  another. 
From  a  judgment  fdf  plaintiffs,  Aefendants 
appeal.  Reversed,  wKb  <]ii<e*ctton»  to  ^iUf^ 
miss  action. 

Averlll  Beayera,  Charles  H.  Gray,  and 
Geo.  McKay,  for  appellants.  ReTelle,  Re* 
Telle  ft  Revelle,  for  respondents. 

RUDKIN,  C.  J.    On  the  5th  day  of  May, 

1906,  the  plaintiff  James  B.  Douglas,  on  be- 
balf  of  himself  and  \^ife;  entered  Into  a 
Contract  with  the  defendant  William  E. 
Kranse  for  the  sale  of  the  real  property 
now  tn  controversy  for  the  consideration 
of  $760  to  be  paid  as  foHows:  Sixty  dollars 
on  execution  of  the  contract,  and  $10  on  or 
before  the  5th  day  of  each  and  every  month 
thereafter,  until  the  full  payment  of  the 
purchase  price,  with  interest  on  deferred 
payments  at  the  rate  of  8  per  cent,  per  an- 
num. The  contract  contained  this  further 
provision:  "Time  is  the  essence  of  the  con- 
tract, and.  In  case  of  failure  of  the  said 
party  of  the  second  part  to  make  either  of 
the  payments  or  perform  any  of  the  corfr- 
nants  on  his  part,  this  contract  shall  be  for- 
feited and'detertnlned  at  the  el^ctloti  of  the 
said  party  of  the  fl^st  part;'  and  the  said 
party  of  the  second  part  shftll  forfeit  all 
payments  made  by  him  oh  thip  Contract,  and 
such  payments  shall  be  retalhed  by  the  said 
party  of  the  first  part  111  fun  satisfaction 
and  liquidation  of  all  damages  by  him  sus- 
tained; and  he  shall  have  the  right  to  re: 
enter  and  take  possession  of  said  land  and 
premises  and  every  part  thereof."  On  the 
8th  day  of  September,  1906,  the  defendant 
krause  assigned  the',6Dntract  to  the  defend- 
ant Hanbury.  Pflymentti  were  made  on  the 
purchase  prlcb  under  the  contract  as  fol- 
lows: tiay  5,  1006,  $60;  installments  for 
June,'  July,  An?°'3ti  aod'  September,  1906, 
with  accrued  Interest,  paid  September  6^ 
1906;  Installments  for  October,  November, 
and  December,  1906,  with  accrued  Interest, 
paid  December  15,  1906;  Installment*  for 
January,  February,  and  March,  1907,' with 
accrued  Interest,  paid  March  20,  1907;  In- 
stallments for  April,  May,  June,  and  Jnlyi 

1907,  with  accrued  Interest,  paid  June  27, 
1007;  installment  for  August,  1907,  with 
accrued' interest,  paid  August  28,  1907;   In- 


8'tahm«nts  for  Se^fember, '  0(?tot>er, '  Xo««b»' 
ber,  and  Decembir,  1907,  with  accrued  In- 
terest, paid  November  80,  1907.  tJp  t*  ttM 
point  there  Is  no  coMlct  in  the  testlanoDy. 
The  defendant  Hanbury  testified  that  Im 
tendered  the  Installments  for  Janusry  and 
February,  1908,  with  aecrued  InterMt,  to 
the  plaintiff  James  B.  Douglas  on  the  6tli 
day  of  February,  1906,  and  that  the  tendev 
was  refused.  His  testimony  was  fully  cotu 
roborated  by  another  wltnessi  but  the  fact 
of  tender  was  denied  by  the  plaintiff  James 
VS.  Douglas.  The  plaintiffs,  on  the  other 
hand,  testified  that  tbey  notified  the  defend' 
ant  Hanbury  by  letter  on  the  26tb  day  of 
December,  1907,  that  the  Jlanuary  payment 
would  fait  due  on  Jannar;^  5th  next,  and 
that  he  must  be  ready  with  the  money. 
Hanbury  denied  the  receipt  of  'any  such 
letter.  The  present  action  was  instituted 
by  the  vendors  to  quiet  their  title  as  against 
the  contract  of  sale,  and  from  a  judgment  in 
their  favor  the  present  appeal  Is  prosecuted. 
The  rule  is  firmly  established  In  thi«  state 
that,  where  tlm«^  Is  made  of  the  essence  of  a 
contract  of  sale,  the  tfendor  may  declare  ■ 
forfeiture  of  the  contract  for  nonpayment 
of  the  purchase  price  or  any  Installment 
thereof.  Drown  v.  Inglls,  8  Wash.  St  424,  28 
Pac.  759;  Wilson  r.  Morrell,  5  Wash.  654i 
82  Pac.  733;  Pease  t.  Baxter,  12  Wash.  687, 
41  "Pac.  899;  Jennings  v.' Dexter  Hortoa  Co., 
48  Wash.  301,  86  Pac.  67a  But  the  rule  to 
equally  well  establlsAed  that  the  rfgbt  Of 
forfeiture!  must  be  clearly  and  unequivocal* 
ly  proved,  and  that  the  right  may  be  w«1t« 
ed  by  Extending  the  time  for  payment  or  by 
Indulgences  granted  to  the  purchaser.  Wbltr 
Ing  V.  Doughton,  31  Wash.  827,  71  Pac.  1026: 
Morgan  ▼.  N.--  W.  NatL  ftis/  Co.,"  42  Wftbh. 
10,  84  Pac.  412;  Insurance  Oo.  •».  Wolff,  M 
n.  S.  826,  24  L.  Ed.  887;  Insurance  Co.  ▼ 
Eggleston,  96  U.  S.  572;  24  L.  Ed.  841;  Orr 
V.  Zimmerman,  03  Mo.  72;  Harris  v.  T«rap« 
8  Paige  (N.  Y.)  423;  Eetett  y.  Cole,  62  Tex. 
696;  StewaK  ▼.  Gates,  8»  Miss.  100;  Wat- 
son V.  White,  152  m.  864,  38  N.  E-  902;  Monr 
son  v.  Bragdon,  189  111.  61,  42  N.  B.  883.  In 
Watson  ▼.  White,  supra,  the  court  said: 
"He  knew  that  all  along  from  the  beginning 
the  clause  declaring  time  to  be  of  the  ea- 
kence  of  the  contract,  and  other  like  clauses, 
had,  by  tacit  agreement,  remahied  tn  abey- 
ance, and  that  oU  claims  under  them  had 
been  continuously  waived.  It  may  be  that 
the  rights  of  Fix  under  said  clauses  of  the 
contract  were  -  not  absolutely  and  perma' 
Aently  waived,  but  from  the  standpoint  of 
a  court  of  equity  they  were  at  least  tem- 
porarily suspended,  and  capable  of  being 
reinstated  only  by  giving  a  definite  and  spe- 
cific notice  of  an  Intention  to  act  under  them. 
Good  faith  and  square  dealing  required  that 
much."  Of  the  19  monthly  installments  paid 
by  the  appellants,  2  were  paid  and  accepted 
before  maturity,  and  the  remaining  17  wer» 
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paid  and  accepted  from  a  few  day*  to  a  few 
monttaa  after  maturity.  Such  a  coarse  of 
conduct  constituted  a  clear  waiver  of  the  pro- 
vlBlon  making  time  of  the  esaence  of  the 
contract,  and  the  yendora  could  not  thveaft- 
er  declare  a  forfeiture  "until  after  demand 
for  payment  and  the  lapae  of  a  reasonable 
time,"  aa  held  by  this  court  In  Whiting  r. 
Dougbton,  supra,  or  by  giving  definite  and 
apedflc  notice  of  their  Intention  to  claim  a 
forfeiture,  as  held  In  Wataon  y.  White,  eupra. 
Common  honeety  and  fair  dealing  required 
this  much  at  their  hands.  The  repeated  In- 
dulgences granted  to  the  purchaser  clearly 
distinguish  this  case  from  Garvey  y.  Barklay 
CJust  decided)  104  Pac.  1108.  The  court  below 
found  all  the  facta  in  accordance  with  the 
claims  of  the  respondents,  based  on  the  testi- 
mony of  the  respondent  James  B.  Douglas, 
though  this  witness  seems  to  have  been  con- 
tradicted by  every  witness  he  came  In  con- 
tact with  at  the  telaL  Two  witnesses  testified 
that  a  tender  was  made  to  him  on  February 
6,  1906k  but  this  he  denied.  Two  other  wit- 
nesses testified  that  he  was  notified  of  the 
assignment  from  Kranse  to  Hanbury,  but 
this  he  denied.  He  testified  that  he  mailed 
a  certain  letter,  but  the  receipt  of  the  letter 
was  denied.  He  testified  that  he  demanded 
payment  of  the  January,  1807,  Installment 
from  the  defendant  Krause,  but  this,  too, 
was  denied.  However,  giving  full  force  and 
effect  to  the  respondents'  testimony  and  to 
the  findings  of  the  court,  a  forfeiture  should 
not  have  been  decreed  under  the  circum- 
stances disclosed  by  the  record  In  this  cssol 
The  Judgment  Is  therefore  reversed,  with 
directions  to  dismiss  the  action. 

FULIjBRTON,  GHiJ>WIOK,  QOSB,  and 
MOBBIS,  JJ.,  concur. 


(SB  Waah.  S51) 

WILSON  ▼.  SBATTLB,  R  ft  S.  RT.  CO. 
(Supreme  Court  of  Washington.    Nov.  15, 1909.) 

1.  Stbket  Railroads  (t  99*)  —  Injttsiks  to 
Tbavklkrs—Contribtitobt  Nbouoince. 

Plaiatiff,  while  driving  along  a  street,  was 
passed  by  a  street  car,  and  thereafter,  while  the 
car  was  standing  at  a  station  230  feet  away, 
plaintiff,  believing  the  car  wonid  oMitinne,  start- 
ed to  cross  the  track  behind  it,  when  it  started 
to  return  and  struck  his  team  before  he  could 
get  across.  Held,  that  plaintiff  was  not  charge- 
able with  such  negligence  as  would  pieciude  a 
recovery. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  <|  209-216:   Dec  Dig.  I  99.*] 

2.  Stbebt   Railboads   ({   99*y-lsruBita  to 

TRAVELKBS— DXTTT  TO  LOOK  AND  LISTEN. 

A  traveler's  duty  to  look  and  listen  for  a 
street  car  prior  to  driving  across  the  track  was 
satisfied,  when  he  saw  the  car  stoo  at  a  station 
280  feet  away,  and  the  snriouadfngs  indicated 
that  it  was  about  to  travel  in  the  opposite  di- 
rection, and  that  a  reasonably  careful  person 
might  cross  in  safety. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  200^216;   Dec.  Dig.  |  99.*] 


8.  ertwpn  Railbdads  (I  8S*)— OpsBAnoir  oi 

CAXa— RSOtPBOCAI,  DCTIKS. 

While  a, traveler  most  give  wsy  to  a  street 
car  approaching  so  near  that  a  reasonably  care- 
ful person  would  not  attempt  to  cross  In  front 
of  it,  it  is  likewise  the  duty  of  the  motonnan  to 
have  the  car  onder  reasonable  control  at  places 
where  travelers  are  likely  to  cross. 

(Ed.  Note.— For  other  cases,  see  Street  Bail* 
roads.  Cent  Dig.  |  193;    Dea  Dig.  f  85.*] 

Department  2.  Appeal  from  Suporior  Conr^ 
King  County;  Boyd  J.  Tallman,  Judge 

Action  by  John  C.  Wilson  against  the  Seat- 
tle, Renton  &  Southern  Railway  Company. 
Judgment  fOr  plaintiff,  and  defendant  ap- 
peals.  Afilrmed. 

.  Honls  B.  Sachs,  for  appelant    Jadcson 
Sllbaogb,  foE  respondent 

MOUNT,  T.  On  February  19, 1908,  the  re- 
spondent was  injured  In  a  collision  between 
a  street  car  operated  by  appellant  and  a 
wagon  and  team  of  horses  driven  by  respond- 
ent An  action  brought  against  the  railway 
company  for  personal  injuries  resulted  In  a 
Judgment  in  favor  of  the  plaintiff  for  $3,00a 
The  defendant  appeals  from  that  Judgment, 
and  argues  that  the  trial  court  erred  In  de- 
nying appellant's  motion  for  a  nonsuit.  In 
giving  certain  instructions,  and  denying  a 
motion  for  new  trial  upon  the  ground  that 
the  verdict  is  excessive. 

It  appears  that  about  7:30  o'dock  on  the 
evening  of  February  19, 1908,  respondent  was 
driving  a  heavy  wagon  along  the  shore  of 
Lake  Washington,  upon  a  plonk  roadway  10 
feet  wide.  The  street  railway  followed  close- 
ly along  this  roadway,  crossing  it  at  a  point 
known  as  "Weed  station,"  and  again  at  Ober- 
lln  street  At  this  latter  place  the  car  line 
crosses  the  roadway  at  an  angle,  following 
the  roadway  90  feet  In  order  to  cross  the 
same.  From  Oberlln  crossing  the  car  line 
proceeds  on  to  Rainier  Beadi  station.  Tbere 
Is  a  slight  curve  between  Oberlln  crossing 
and  Rainier  Beach  station.  The  distance 
between  each  two  of  the  points  named  is 
about  240  feet  When  respondent  came  up  to 
Weed  station,  he  crossed  the  street  car  track 
In  frvnt  of  appellant's  car,  which  was  stopped 
at  that  point  permitting  passengers  to  alight 
At  that  time  the  car  and  resitondent  were 
beaded  In  the  aame  general  direction.  Tha 
car  was  outward  bound  from  Seattle.  The  car 
soon  thereafter  passed  respondent  and  cross- 
ed Oberlln  street  ahead  of  him  and  proceeded 
on  to  Rainier  Beach  station.  The  car  was 
standing  at  the  latter  place  when  respondent 
reached  OberUn  street  Respondent,  think- 
ing that  the  car  would  go  ahead  beyond  Oiat 
point,  attempted  to  cross  over  the  tracks. 
The  car.  Instead  of  going  beyond  Rainier 
Beach  station.  Immediately  started  back  to- 
wards Seattle,  and  ran  into  the  wagon  re- 
spondent was  driving,  injuring  the  respond- 
ent and  destroying  the  wagon.  The  respond- 
ent was  familiar  with  the  road  and  with  the 
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operation  of  the  cars  at  tliat  place.  He  knew 
ttie  place  of  crossing  and  the  distances  be- 
tween the  stations.  The  car  track  was  a 
single  track  and  was  operated  ty  a  block 
system  at  those  points.  When  a  car  came 
Into  the  block,  a  light  was  turned  on,  indi- 
cating that  the  car  was  going  out.  When 
the  car  arrived  at  the  end  of  the  block,  whldi 
was  beyond  Bainier  Beach  station,  anotber 
llgbt  was  turned,  which  would  indicate  that 
the  car  was  coming  back.  These  lights  were 
for  the  use  of  the  railway  company  to  pro- 
tect cars  against  each  other ;  but  respondent 
was  acquainted  with  the  method  of  their  use, 
and  testified :  That,  when  he  came  to  Ober- 
Un  crossing,  he  saw  the  car  about  230  feet 
away  at  Rainier  Beach  station,  standing 
stIU;  that  he  saw  the  light  indicating  that 
the  car  was  going  on  to  the  end  of  the  block ; 
and  that  the  otber  light  indicating  an  ap- 
proaching car  was  not  burning.  Be  therenp- 
on  started  to  cross  the  track,  which,  on  ac- 
count of  the  diagonal  position,  of  the  track 
upon  the  street,  required  him  to  travel  about 
62  feet  In  order  to  clear  the  tra<^  After  be 
started  to  cross  tbe  track,  fae  saw  the  car 
coming  toward  him.  He  called  to  the  motor- 
man  a9d  attempted  to.  get  out  of  the  way, 
but  failed  to  do  so.  The  car  struck  the 
wagon  In  tbe  middle,  injuring  tbe  respondent 
and  damaging  the  wagon  and  team.  There 
was  a  slight  curve  in  the  track  between  Ober^ 
lln  street  and  Rainier  Beach  station.  Re- 
spondent testlQed'  that  be  did  not  know  the 
car  was  coming  toward  ,blm  nntll  It  was 
within  about  IDO  feet  of  lilm,  and  there  Is 
disputed  eyidence  that,  the  car  was  running 
at  from  20  to  2S  'miles  per  bour  at  the  time 
It  struck  respondent's  wagon,  ^bere  was 
also  evidence  to  the  effect  that  tbe  motorman 
could  have  seen  the.  respond^t  tipon  the 
track  in. ample  time  to  have  stopped  the  car 
before  ranning  blm  doita. ' 

Appellant  argues  that,  respondent  knowing 
the  distances  he  would. hare  tb  travel'  in  or- 
der to  make  the  crossing;,  an^  knowing  that 
the  car  was  coming  toward  him,  or  wduld 
soon  be  coming  back,  he  lyas  guilty  of  neg- 
ligence In  attenlptlngf  to  make  the  crossing 
ahead  of  the  car.  Appellant  relies  upon'  the 
following  cases  In  support  of  that  tMsitlon: 
Crlss  V.  Seattle  Electric  Company,. 38  Wash. 
820,  80  Pac.  625;  <^oats  V.  Seattle  Electric  I 
Company,  39  Wash.  386,  81  ^ac.  830;  Davis 
T.  Coeur  d'Alene  &  Spokane  Ry.  Co.,  47 
Wash.  301,  91  Pac.  839;  SnoWdell  v.  Seattle 
Electric  Company  <Wash.)  103  Pac.  8. '  The 
last  case  cited  clearly  distinguishes  this  case 
from  the  previous  cases,  and  is  in  point  here 
to  the  effect  that,  where  a  person  sees  a  car 
coming  at  an  ordinary  rate  of  speed  in  a 
busy  street  in  a  populous  city  on  an  upgrade 
half  a  block  aWay,  he  is  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in  as- 
suming that  he  may  cross  a  Street  ahead  of 
the  car.  In  this  case  tbe  car  was  230  feet 
away  from  the  respondent  It  was  standing 
at  ■  station.    Tbe  Indications  -wvt  that  tbe 
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en  WSB  going  away  from  reopondmt.  wboi 
he  started  to  make  the  crossing.  These  facts 
make  an  entirely  dlffwent  case  from  one 
where  a  person  drives  In  front  of  a  moving 
car  which  he  knows,  or  ought  to  know,  1a 
coming  npon  blm,  and  which  In  all  -prob- 
ability will  be  unable  to  stop.  It  Is  claimed 
by  the  appellant  that,'  because  tbe  respondent 
could  see  the  car,  'be  was  bound  to  know  tha( 
It  was  coming  toward  him.  It  is  true  ha 
could  see  It;  but,  at  the  time  he  started  to 
cross  tbe  track,  he  did  not  kbow-  that  it  was 
on  Its  way  toward  him,  .and  tbe  Indications 
wore  that  It  was  going  away  from  blm. 
While  he  was  on  the  crossing  be  probaUy 
could  have  seen  the  car ;  but  tbe  evidence  is 
that  after  he  bad  started  upon  the  crossing, 
he  could  not  recede.  His  only  escape  was  to 
go  ahead,  and  before  be  could  clear  the  cross' 
Ing  he  was  run  down.  In  such  oases  It  is  the 
duty  of  the  company  to  maintain  control  of 
the  car  and  be  able  to  atop.  There  was 
therefore  no  error  In  denying  anteUaatfs  vatH 
tlon  <or  a  directed  verdict 

After  tbe  court  had  Instmcted  tbe  Jury  to 
tbe  effect  that  It  was  respondent's  duty  to 
stop,  look,  and  listen  b^ore  attempting  to 
cross  a  track,  tbo  Instmetlon  continued  as 
follows :  "But  If  yon  And  that  tbe  car  whidi 
•triock  the  wagon  and  teapi  which  plalntifC 
was  driving  was  standing  still  at  the  time 
when  plaintiff  started  to  drive  across  the  car 
track  of  the  defendant,  then  in  that  event 
plaintiff  was  not  reqnlred  as  a  matter  ot 
law  to  stop  and  listen  before  startlitg  to 
drive  across  said  car  track,  unless  you  And 
that  the  conditions  surronnding  said  car  and 
the  acts  and  conduct  of  those  In  charge  of 
said  car  were  such  as  to  Indicate  to  an  ordi- 
narily careful  and  prudent  person  that  said 
car  was  in  the  act  of  starting  and  was  abon^ 
to  start**  Counsel  argues  that  the  Instruc- 
tion to  the  effect  that.  If  the  Jury  found  that 
tbe  car  was  standing  still  when  respondent 
started  to  cross  the  car  track,  then  respondent 
Was  not  required  to  stop- and  listen  unless  thi 
surroundings  indicated  that  the  car  was 
about  to  start,  was  erroneous.  We  think 
there  Is  no  error  In  ■this  Instruction.  If  the 
car  was  In  sight,  but  was  stopped,  or  was  tut 
«w>ngh  away  so  tbat  :a  reasonably  careful 
person  would  conclude  that  he  might  cross  tn 
safety,  respondent  was  not  guilty  of  negll- 
ganee.  Respondent  had  a  right  to  cross  tbe 
railway  at  that  point  It  was  a  public  way. 
It  was  bis  duty  to  give  way  to  a  car  which 
was  approaching  so  near  that  a  reasonably 
careful  person  would  not  attempt  to  cross 
In  front  of  It  It  was  likewise  the  duty  at 
the  appellant  to  have  the  car  under  reason* 
able  control  at  such  places.  The  duty  of  the 
respondent  to  look  and  listen  was  satlsfleA 
when  he  saw  tHe  car, '  and  the  surroundings 
Indicated  that  It  was  stopped  or  was  not  com. 
Ing  upon  him,  and  that  a  reasonably  careful 
person  might  cross  In  safety. 

It  is  nekttirgned  thM  tbe  verdict  Is  exceM> 
BlT*  bt  teraon  of  the  '(act  that  fttm  was 
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no  permanent  Injuiy  proven.  The  eTMeopo, 
of  the  doctors  was  conflicting  upon  tbisp^at' 
After  reading  the  evldoice,  we  are  of  the 
opinion  that  it  la  not  so  excesalve  aa  to  jua- 
tify  a  redaction. 
The  Judgment  ia  therefore  afDimed. 

RUDKIX,  O.  J,  and  CROW,  DUNBAB, 
and  PARKER,  JJ.,  concur. 

(K  Waah.  8U) 

WILSON  ▼.  SBATTLK,  R.  *  S.  RI.  GO. 
(Supreme  Court  of  Wasbmstoo.    Nov.  15, 1909.) 

1.  DaUAOEB  (I  lis*)— IRJUBIXS  TO  AttlUAJU-' 
Loss  OT  Ubb. 

In  an  action  for  injuries  to  a .  hone,  the 
owner  may  recover  the  diminished  maricet  value 
after  cure,  so' far  a*  a  cure  was  effected,  ex- 
penses incurred  In  reasonable  attempts  to  effect 
a  cure,  and  reasonable  compensation  for  loss 
of  use  while  under,  treatment,  provided  the 
whole  damages  do  not  exceed  the  original  value 
of  the  horse. 

[Ed.'  Note.— For  other  cases,  see  Damages,' 
Gent.  Dig.  I  2S0 ;  Dec  Dig.  I  113.*] 

2.  PLKADIIfO  ((  237*)— AliENDMBIfT— DAIC&GUJ 

In  an  action  for  injuries  to  a  boraa,  the 
^nrt  did  not  err  in  permitting  a  trial  amend- 
ment raising  the  alleged  depreciation  in  the 
value  of  the  horse  from  f200  to  $300  alter  the 
close  of  the  evidance,  to  conform  thereto;  tbete 
being  no  motion  to  strike  such  evidence  out,  nor 
claim  that  defendant  had  been  misled,  nor  a 
demand  for  time  to  procure  evidence  to  meet 
He  amttidincnt 

[EM.  Notei— For  other  caaee,  see  Pleading^ 
Cent.  Dig.  it  603-619;    Dec,  Dig,  i  ZST.'J   . 

S.  Damaobs  (1139*)— iMDBiiia  zo  Amaujjt— 

ExcESsivENEsa.  ; 

In  an  action  for  Injuries  to  a  horse,  wagofa, 
bamess,  and  load,  tbe  evidence  showed  twe  bone 
waa  worth  $350  before  tbe  accident  and  $uO 
afterwards.  Plaintiff  paid  $23  for  servicea  of  a 
veterinary.  The  damages  to  the  wagon  were 
$T5,  to  the  harness  $10,  aud  to  tbe  load  $5. 
FlantiS  also  claimed  for  20  Omy^  loss  of  use  of 
tl)e  boiae,  at  $7  a  dav.  Held,  that  a  Judpnent 
(or  plaintiff  for  $440  was  not.. excessive.  . 

[Ed.  Note.— For  other  cases,  see  Damages 
Gent.  Dig.  |  4<X2;    Dec.  Dig.  |  139.*] 

,  Department  2.  Appeal  fro^  Superior 
Court,  King  County ;  Wilson  R.  Oaj,  Judge. 
Action  by  Roy  N.  WHeon  against  the  i^at- 
tle^  Ronton  *  Soutbem  Railway  Company. 
.Judgment  for  plalntUI,  and  defendant  ai^ 
{leals.    Affirmed. 

Morris  B.  SactB,  -f dr  appellant  JactEsoa 
Silbaugb,  for  resp<nident 

MOUNT,  J.  Beapondent  brought  thia  ac- 
.tloB  to  recover  damages  reaultiog  tot  a  wagon 
and  taorses.and  load,  by  reason  of  a  colUsioa 
tietweoi  the  wagon  and  one  of  appeUtutt's 
cars.  Plaintiff  lecovercd  a  Jndcmen*  for  $44a 
Defendant  appeals.  Tbe  action  arises  out  of 
4be  same  aoeiideat,  and  ia  baaed  upon  tbe  same 
facts,  as  stated  in  WUsoa  t.  Seattle,  Ronton 
<4k  Southern  Railway  Company  (juat  decided) 
.104  Pac.  1U2.  Tbe  plaintiff  in  thia  case  is 
the  owner  of  the  wagon,  team,  and  load,  and 
la  a  brother  of  tbe  driver  who  was  Injured 
In  that  case.  In  addition  to  tbe  points  there 
.discussed^  the  appellant  argues  here  tbat  tbe 
.trtftl  oouct  erred  |n, ruling  ^at  evi^eace.was 


admlsalbjle  to  show  tbe  market  value  of  an 
injured  borae  before  and  after  the  Injury, 
and  for  loss  of  services  of  tbe  horse  by  reason 
of  tbe  injury,  and  for  services  of  a  veterinary 
surgeon  in  attending  the  horse;  and  in  in- 
structing tbe  Jury,  In  substance,  that  the 
meaaure  of  damages,  Ip  case  they  found  in 
favor  of  tbe  plaintiff,  was  the  depreciation 
of  tbe  market  value,  together  with  tbe  nec- 
essary expense  of  caring  for  the  borse,  and 
loss  of  hire  or  reasonable  use  of  tbe  borse 
during  the  time  It  was  rendered  useless,  pro- 
viding the  whole  did  not  exceed  tbe  original 
value  of  the  horse.  Xt  ia  argued  by  tbe  ap- 
pellant tbat  depreciation  in  market  value  cov- 
ers the  whole  loss,  and  tbat  when.  In  addi- 
tion to  that  Is  added  loss  of  use,  the  court 
permits  a  double  recovery.  No  autboritles 
are  cited  by  the  appellant  upon  this  point 
The  autboritles  clt^  by  tbe  respondent  and 
others  which  we  haf^e  been  able  to  find,  indi- 
cate that  tbe  measure  of  damages  In  cases 
of  lAjury  to  domestic  animals  is  tbat  "tbe 
owner  la  entitled  to  recover  for  tbe  dimin- 
ished market  value  of  the  animals  after  cure, 
so  far  as  a  cure  was  effected,  and,  in  addi- 
tion thereto,  such  expenses  as  be  incurred 
in  reasonable  attempts  to  effect  a  cure,  and 
a  reasonable^ .  sum  or  compensation  for  tbe 
loss  of  the  use  of  tbe  horses  while  under 
treatment,  provided  tbe. whole  damages  do 
not  exceed  the  original  value  of  tbe  proper- 
ty." Keyes  v.  Minneapolis  &  St  Louis  Ry. 
Co.,  36  Minn.  290,  30  .N.  W.  888,  and  cases 
there  cited.  See,  also,  Ellis  v.  Hilton,  78 
Mich.  USa  43  N.  W.  1048.  6  L.  R.  A.  454,  18 
Am.  St  Rep.  438;  Telfair  County  t.  Webb, 
119  Ga.  916,  47  S.B.  218;  GUlett  v.  Western 
Railroad  Corporation,  8  Allen  (Mass.)  SOa 
Thia  rule  llmlta  tbe  recovery  for  an  Injured 
animal  to  tbe  original  value  of  tbe  animal. 
Such  recovery  may  not  exceed  tbat  amount 
Thus  limited,  tbe  rule  seems  Just  If  tbe  In- 
jured animal  yraa  worth  $350  before  his  in- 
Jury,  and  $50  afterwards,  tbe  direct  depre- 
dation Is  $300.  If  tbe  owner  was  compelled 
to  expend  $50  or  more  on  account  of  tbe  In- 
Jury,  bis  loss  was  clearly  the  original  value 
of  tbe  animal,  and  a  recovery  for  that  amount 
capnot  be  said  to  be  a  double  recovery.  The 
court  did  not  err  .therefore  In  tbe  respects 
claimed. 

The  original  complaint  alleged  tbe  depre- 
ciation In  the  value  of  the  borse  at  $200. 
The  evidence  tended  to  show  such  deprecia- 
tion at  $300.  After  tbe  close  of  tbe  evidence. 
the  court  permitted  the  plaintiff  to  amend 
the  complaint  so  as  to  allege  tbe  latter 
amount.  Appellant  now  bases  error  thereon. 
Tbe  evidence  was  in  the  record.  There  was 
no  motion  to  strike  It  and  it  was  within  tbe 
discretion  of  the  court  to  allow  the  amend- 
ment If  tbe  appellant  had  been  misled,  or 
bad  demanded  time  to  procure  evidence  to 
jD^eet  this  amendment  be  might  now  be  beard 
to  complain.  In  the  absence  of  such  demand, 
tbe  court  did  not  err. . 

It  is  also  claimed  that  fh«  verdict  at  tbe 
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Jury  was  excesslre.  The  trial  conrt  made  a 
reduction  of  |50  In  the  amoant  of  the  ver- 
dict returned  by  the  Jnry,  and  entered  a 
Judgment  for  |440.  There  la  substantially 
no  dispute  In  the  eridence  as  to  any  Item  ex- 
cept the  reasonable  use  of  the  horse  for  20 
days,  alleged  at  $7  per  day.  The  evidence 
shows:  That  the  horse  was  worth  $350  be- 
fore the  accident  and  $50  afterwards;  that 
respondent  paid  $29  for  the  services  of  a 
veterinary  surgeon ;  that  the  damages  to  the 
wagon  were  $75,  to  the  harness  $10,  and  to 
the  load  $5.  So  that,  If  any  -amount  was  al- 
lowed for  the  use  of  the  horse,  It  could  not 
have  exceeded  $25,  which,  added  to  the  ex- 
pense for  the  doctor  and  $300  depredation 
In  value,  did  not  exceed  the  original  value 
of  the  horse.  It  was  therefore  not  excessive. 
The  Judgment  Is  therefore  affirmed. 

RUDKIN,   C.   J.,  apd  bUNBAR,  CROW, 
and  PARKBR,  JJ.,  concur. 


ISAACSON  V.  STARRETrr 
<8upreme  Court  of  Washington.    Novi  17, 1900.) 

Salxs  (I  172*) — Bbeach  ok  Contract— Fail- 
xrsK  TO  DraMVEB  as  aqbebd. 

Where  a  seller  agreed  to  deliver  an  engine 
•f  a  certain  make  within  a  certain  time  wnich 
was  not  impossible  at  the  time  of  the  contract, 
he  was  liable  as  for  breach  of  contract  for 
teHaie  to  so  deliver,  Uioogh  the  failure  was 
owing  to  the  destruction  of.  the  plant  wb/ere  the 
engine  was  made  and  to  subsequent,  strikes 
among  the  manufacturer's  employes. 
'  [Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f  425;    Dec.  Dig.  (  172.*] 

.  Department  1.  Appeal  from  Superior  Courti 
King  County ;   Arthur  E.  Qriffln,  Judge. 

Action  by  Odin  Isttacson  against  H.  W, 
Statrett  Judgment  fot  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Roberts,  Battle,  Hnlbert  &  Tenntnt,  tor  ap^ 
peUant  Reynolds,  Balllnger  *  Hutson«  for 
respondent 

MORRIS,  J.  Action  t»  fecover  damages 
for  failure  to  deliver  a  gas  engine  within 
the  time  provided  for  in  the  contract  of 
purchase.  The  compIStnt  alleged  that  on 
January  16,  1906,  the  parties  hereto  entered 
Into  a  parol  contract,  whereby  appellant 
agreed  to  deliver  to  respondent  within  60 
days  a  80-horse  power  standalfd  gas  engine  for 
the  price  of  $1,625,  of  which  sum  $825  was 
paid  in  cash  and  the  balance  was  to  be  paid 
upon  delivery.  No  delivery  l>elng  made,  ac- 
tion was  commenced  in  April,  1907,  to  recov- 
er damages  for  the  breach.  Appellant  ad- 
mitted the  sale  of  the  engine,  but  denied  any 
agreement  to  deliver  same  within  '60  days, 
or  any  other  fixed  time,  and  set  forth  delivery 
was  to  be  made  within  a  reasonatde  time; 
that  the  engine  was-to  have  been  manufactur- 
ed by  the  Standard  Oat  Ehglne  Companj' 


of  San  Francisco,  and  t6at  Ha  delivery  within 
a  reasonable  time  was  prevented  because  of 
the  earthquake  of  April  18,  1906,  which  de- 
stroyed the  manufacturing  plant,  and  that 
subsequent  strikes  among  the  employes  of 
the  engine  company  further  interfered  with 
a  delivery ;  that  respondent,  knowing  of  these 
facts,  refused  to  cancel  the  order,  but,  de- 
siring a  Standard  engine,  expressed  his  will- 
ingness to  wait  until  same  could  be  furnish- 
ed. This  afHrmatlve  matter  being  denied 
In  the  reply,  a  trial  was  had  to  the  court, 
resulting  In  judgment  for  respondent  foj* 
$690,  and  this  appeal  follows. 

The  $825  paid  by  respondent  as  part  pay- 
ment on  the  engine  was  repaid  him  Septem- 
ber 14,  1906,  at  which  time  it  seems  to  have 
been  admitted  h^  both  parties  that  the  en- 
gine would  not  be  ■  furnished.  The  errors ' 
complained  of  are  the  findings  made  by  the 
court  and  Its  refusal  to  make  those  suggested 
by  appellant;  it  being  contended  that  re- 
spondent conld  have  obtained  a  number  of 
other  suitable  engines  at ''any  time,  and  his 
damage.  If  any,  wascaased  solely  by  his 
desire  to  have  an  engine  of  this  particular 
make  in  his  boat  We  caqnot  understand 
upon  what  theory  this  could  be  a  defense  to 
the  breach  of  the  contract  to  deliver  within 
the  60  days,  except  in  so  far  as  it  might  have 
been  the  respondent's  duty  to  minimize  his 
damages.  It  appears,  however,  to  be  abun- 
dantly established  by  the  evidence  that  up 
to  September  Ist  appellant  made  frequent 
promises  to  furnish  the  engine,  and  that  the 
repayment  of  the  $825  on  September  14th  was 
the  first  recognition  of  the  fact  by  the  par- 
ties that  the  engine  would  not  be  furnished. 
If  the  contract  was  as  found  by  the  court. 
and  the  evidence  strongly  supports  such  find- 
ing, the  failure  to  deliver .  within  the  time 
breached  the  contract,  and  if,  as  contended 
by  appellant,  his  performance  was  Impos-. 
sible  because  of  subsequent  happenings,  he 
was  nevertheless  liable  to  respondent  for 
his  breach.  Having  assumed  under  his  con- 
tract to  deliver  within  a  stipulated  time,  he 
was  bound  to  make  such  delivery.  He  could 
have  protected  himself  In  the  contract  had  be 
desired  to  do  so ;  but,  having  failed  to  do  so, 
he  must  be  held  answerable  for  the  damages 
caused  respondent  because  of  the  broken 
contract  to  deliver. 

School  Diet  No.  1  v.  Dauchy,  25  Conn.  630, 
68  Am.  Dec.  371,  where  the  court  says :  "We 
believe  the  law  Is  well  settled  that  If  a  per- 
son promises'  absolutely,  without  exception 
or  qualification,  that  a  certain  thing  shall 
be  done  by  a  griven  time,  or  that  a  certain 
event  shall  take  place,  and  that  the  thing  to 
be  done  or  the  event  is  neither  impossible  or 
unlawful  at  the  time  of  the  promise,  he  Is 
bound  by  his  promise,  unless  the  perfbrm*' 
ance  before  that  time  becomes  anlawftd." 
Further  along  In  Its  opinion  the  court  cites 
Chttty  on  Contracts,  60,  and  2  Parsons  on 
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Gontracta,  184,  thtt;  "If  a  party  by  Iita 
own  contract  lay  a  charge  upon  hliuself,  he 
la  bound  to  perform  the  stlpnlated  act,  or 
pay  damages  for  the  noncompletion,  unless 
the  matter  was  at  the  time  manifestly  and 
essentially  Impracticable."  Such  Is  the  un- 
doubted rule.  Anderson  t.  May,  50  Mian. 
280,  S2  N.  W.  630,  17  L.  B.  A.  555,  36  Am.  St 
R^.  642;  Trenton  Public  Schools  ▼.  Bennett. 
27  N.  3.  Ijaw,  618,  72  Am.  Dec.  873;  Summers 
T.  Hlbbard  &  Ck>..  153  III.  102,  38  N.  EL  899, 
46  Am.  St  Rep.  872 ;  Central  Trust  Company 
T.  Wabash,  etc,  Ry.  Co.  (C  C.)  31  Fed.  440; 
Relchenbach  t.  Sage,  13  Wash.  864,  43  Fac. 
864,  52  Am.  St  Rep.  61. 

No  question  is  raised  aa  to  the  amount  of 
the  recovery.  From  the  evidence,  it  would 
seem  to  be  a  very  modest  sum,  as  respond- 
ent lost  the  use  of  his  boat  for  the  ensuing 
fishing  season. 

Judgment  affirmed. 

RUDEIN,  0.  J.,  and  OOSB,  FDUiBRTON, 
and  CHAD  WICK,  JJ.,  concur. 


(MWasb.  12) 

OLSON  et  nr.  v.  JOHNS  et  to. 
(Supreme  Court  of  Washington.    Not.  17,  1909.) 

1.  Taxation  ({  708*)— FoBEOLOsuaB  or  Cu- 
nricATK  OF  DaiJHQUBNcr  —  SmaioNs  — 
Skbvick. 

Where,  in  an  aeti<m  to  foreclose  a  certificate 
of  delinquency,  the  aummons  was  returned  "Not 
Found"  b^  the  sheriff  immediately  on  presenta- 
tion to  him  of  the  summons  and  affidavit  of 
nonresidence,  and  no  attempt  wag  made  to  per* 
Bonally  serve  defendant,  though  his  residence 
was  given  in  the  directory  of  the  city  in  which 
the  land  was  situated,  service  of  the  summons  by 
poblieation  was  not  Jostified  under  the  statute 
providini;  that  summons  shall  be  served  as  in  a 
civil  action,  and  the  judgment  based  on  such 
service  was  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1406;    Dec.  Dig.  |  TOa*] 

Z   PbOCESS   (I  90»)   —   SEBVIO*  —  SUBSTITUTK) 

BbBVICE— WHEW  Authobizcd. 

Where  it  appears  thst  personal  service 
could  be  had  easily  and  readily  on  any  attempt 
to  serve,  service  bv  publication  is  not  warranted, 
and  a  judgment  following  such  service  is  void. 

[Ed.  Note.— For  other  cases,  see  Process.  Cent. 
Dig.  I  102;  Dec.  Dig.  |  90.*]  ^^ 

Department  1,  Appeal  from  Superior  Court, 
King  County ;  R.  B.  Albertson,  Judge. 

Action  by  A.  N.  Olson  and  wife  against 
Paul  H.  Johns  and  wlfa  From  a  judgment 
for  plaintiffs,  defendants  appeal.    Affirmed. 

Aust  ft  Terhtue,  for  appellants.  F.  R.  Con- 
way and  A.  O.  UacDonald,  for  respondents. 

PER  CTJRIAM.  The  only  question  invoW- 
ed  In  this  appeal  la  the  sufficiency  of  the  serv- 
ice by  publication. 

On  October  14,  1901,  an  action  to  foreclose 
a  certificate  of  delinquency  was  brought  nam- 
ing Nelson  Olson,  grantor  of  the  respondent 
as  defiendant  The  property  covered  by  the 
certificate  was  situate  in  West  Seattle,  being 


two  imlmprove4  lots.  Kelson  Olson  then  and 
for  a  long  time  prior  thereto  lived  at  Ballard, 
and  his  residence  was  given  as  such  In  the 
Seattle  dty  directory.  No  attempt  was  made 
to  serve  him  personally.  No  search  was  made 
by  the  iterson  making  the  affidavit  of  nonresi- 
dence. No  attempt  at  a  search  was  made  by 
the  sheriff,  who  made  his  return  of  "Not 
Found"  immediately  upon  presentation  to  him 
of  the  notice  and  summons  and  affidavit  of 
nonresldenc&  The  Judgment  based  upon  such 
a  service  was  void.  The  statute  provides 
that  in  cases  of  this  nature  "summons  shall 
be  served  in  the  same  manner  as  summons  in 
a  civil  action."  In  construing  this  language 
this  court  held  in  McMamus  v.  Morgan,  38 
Wash.  628,  80  Pac  786,  that  the  notice  was  to 
be  served  personally,  if  personal  service  could 
be  made,  and  that  s^vice  by  publication  could 
be  had  only  when  personal  service  could  not 
be  had.  Before  It  can  be  determined  that 
personal  service  cannot  be  made^  there  must 
be  some  attempt  to  make  it  Taking  the  no- 
tice and  summons  to  the  sheriff's  office,  with 
an  affidavit  of  nonresidence,  and  immediately 
obtaining  a  return  of  "Not  Found,"  upon 
which  to  predicate  substltnted  service^  Is  not 
a  compliance  with  the  statute.  It  is  hardly 
to  be  supposed  the  sheriff  would  find  the  de- 
fendant in  his  office.  The  plain  meaning  and 
Intendment  of  the  statute  is  that  the  sheriff 
shall  make  some  search  and  inquiry  suffi- 
cient to  Justify  him  In  believing  that  the  d» 
fendant  cannot  be  found  in  the  county.  The 
attorney  made  no  search  to  locate  the  de- 
fendant He  could  hardly  be  in  a  position  to 
give  the  sheriff  any  information  as  to  his  be- 
ing or  not  being  a  resident  of  the  county.  It 
is  8ugx«Bted  that  the  property  was  located  in 
West  Seattle,  a  sparsely  settled  neighborhood 
at  that  time,  while  Olson  lived  at  Ballard, 
and  a  search  In  the  vicinity  of  the  property 
would  not  locate  him.  Hie  scarcity  of  people 
in  that  vicinity,  Olson  not  being  tuaontg  them, 
would  doubtless  have  snggested  to  the  sheriff 
other  means  of  location,  such  as  the  use  of 
the  city  directory,  which  in  this  instance 
would  have  located  Olson  and  permitted  per- 
sonal service. 

It  Is  also  suggested  that  the  service  was 
good  under  the  anthorUy  of  Allen  v.  Peterson 
and  Sanders,  88  Wash.  599,  80  Paa  849.  In 
that  case  the  land  was  located  in  San  Juan 
county,  and  was  assessed  to  Peterson.  When 
the  action  was,,  commenced,  Peterson  was 
dead  and  Sanders  lived  In  King  county.  Ths 
service  was  made  by  publication.  The  point 
decided  was  that  the  foreclosure  proceeding, 
being  In  the  nature  of  an  action  in  rem. 
might  be  maintained,  against  the  person  to 
whom  the  property  was  assessed,  whether  or 
not  he  was  the  owner,  and,  inasmuch  as 
Peterson  was  the  one  to  whom  the  land  was 
assessed,  and  service  could  not  be  made  up- 
on him,  but  oould  be  made  in  rem  only  by 
publication,  -such  serviee  was  sufficient  as 
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Bgaiost  the  owner,  Sanders.  This  court  baa 
nnlformly  held  when  the  question  has  been 
before  it  that,  where  it  appears  that  personal 
service  could  be  easily  and  readily  had  upon 
any  attempt  to  so  serve,  service  by  publica- 
tion is  sot  warranted,  and  the  Judgment  fol- 
lowing such  service  Is  void.  Pyatt  v.  Heg- 
qnist,  45  Wash.  604,  88  Pac.  9S3;  Rust  ▼. 
Kennedy,  52  Wash.  472.  100  Pac.  998;  Rust 
T.  McManns,  52  Wash.  699,  100  Pac.  999v 

The  above  cases  are  determinative  of  the 
question  here  submitted,  and  the  Judgment  is 
affirmed. 


INLAND  NTjRSRRT  &  FLORAL  CO.  T. 

RICE  et  al. 
(Supreme  Ooart  of  Washington.    Nov.  17,  1909.) 

1.  Appeal  awd  ESbbor  (|  447*)— Perfkctino 
AppeaI/— JuwBDicnoN  of  Trial  Court. 

Under  Ballinger's  Ann.  Codes  &  St.  <  6516 
(Pierce's  Code,  J  10(3),  providing  that  the  su- 
perior court  shall  notwithstanding  an  appeal  re- 
tain jurisdiction  for  all  purposes  in  so  far  aa 
the  cause  is  not  affected  by  the  appeal,  the  su- 
perior court  is  without  authority  to  modify  on 
motion  a  temporary  injunction  kept  in  force  by 
•n  appeal  <m  appellant  objecting  to  a  considera- 
tion 03  the  court  of  the  motion  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2207 ;   Dec.  Dig.  |  447.*] 

2.  Appeal  and  Error  (f  456*)— Tekpqbary 
Injunction  —  Modification  by  Suprems 
Cotnrr. 

Where  the  temporary  injnnotion  restrain- 
ing defendants  from  disposing  of  or  incumbering 
capital  stock,  or  from  voting  the  same  at  cor- 
porate meetings,  granted  in  a  suit  to  recover 
the  capital  stock,  was  continued  in  force  by  an 
appeal  to  the  Supreme  Court  from  a  judgment 
denying  relief,  the  Supreme  Court  could  not 
grant  a  modification  of  the  injunction  in  so  far 
as  it  restrained  defendants  from  voting  the  stock 
at  corporate  meetings,  but  defendant  could  sue 
tor  an  order  restraining  stockholders'  meetings 
pending  the  disposition  of  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C;«nt.  Dig.  (  2215;  Dec.  Dig.  f  456.»] 

Department  1.  Application  for  a  writ  of 
prohibition  by  the  Inland  Nursery  &  Floral 
Ompany  against  H.  C.  Rice  and  others  to 
prohibit  the  superior  court  from  proceeding 
With  a  hearing  of  a  motion,  in  which  de- 
fendants filed  a  countermotion  to  modify  a 
temporary  injunction.  Writ  granted,  and 
countermotion  denied. 

Peacock  &  Ludden,  for  {daiutiff.  A.  SL 
Barnes  and  E.  O.  Cannon,  for  respondents. 

FULLBRTON,  J.  The  appellant  brought 
an  action  against  the  respondents.  In  which 
It  sought  to  recover  certain  shares  of  its 
capital  stock  which  it  alleged  the  respondents 
while  acting  as  trustees  of  the  appellant  had 
wrongfully  caused  to  be  Issued  to  themselves. 
As  a  part  of  Us  relief,  it  sued  out  a  tempo- 
rary injunction  enjolplng  the  respondents 
from  disposing  of  or  incumbering  ttte  stock, 
or  from  voMn^  or  ptherwjse  representing  the 
same  al  a,hy  of  the  c9rporate  or  stockholders' 


meetiags  of  the  oorperatlon.  When  the  cauw 
came  on  for  final  hearing  before  the  snperier 
court,  that  court  ruled  that  the  appellant  had 
no  cause  of  action  against  the  respondents, 
and  thereupon  entered  a  judgment  to  the  ef- 
fect that  the  appellant  take  noting  thereby, 
and  that  the  respondents  recover  their  costs. 
The  appellant  thereui)on  gave  notice  of  appeal 
to  this  court  from  the  Judgment  so  entered, 
and  requested  the  court  to  fix  the  amount 
of  the  bond  that  would  be  required  to  ke^ 
the  temporary  injunction  in  force  pending  the 
appeal  pursuant  to  section  6507,  Ballinger's 
Ann.  Codes  ft  St.  (Pierce's  Code,  {  1054).  The 
court  fixed  the  amount  at  $5,000,  and  the 
bond  was  given  and  the  appeal  perfected. 
Thereafter  the  respondents  applied  to  the 
superior  court  for  a  modification  of  the  in- 
junctive order  la  so  far  as  it  restrained  the 
respondents  from  voting  the  stock  at  the 
meetings  of  the  stockholders  of  the  corpora- 
tion. In  response  to  this  motion  the  appel- 
lant appeared  and  objected  to  the  court  hear- 
ing the  same,  on  the  ground  that  jurisdiction 
over  the  cause  had  been  removed  from  the 
superior  court  to  the  Supreme  Court  by  the 
appeal  taken  from  the  Judgment  of  the  su- 
perior court,  and  In  consequence  the  court 
was  without  Jurisdiction  to  mtertain  the  nao- 
tlon.  The  superior  court,  however,  notwith- 
standing the  objection  of  want  of  Jurisdiction, 
proceeded  to  hear  the  motion  on  its  merits, 
finally  taking  the  same  under  advisement 
The  appellant  thereupon  applied  to  this  court, 
for  a  writ  of  prohibition,  prohibiting  the  tri- 
al court  from  proceeding  further  with  the 
hearing  on  the  motion.  The  reiqwndents 
have  appeared  in  response  to  the  alternative 
writ  of  prohibition,  and  moved  this  court  to 
itself  grant  the  relief  asked  for  bi  the  motion 
in  case  it  holds  the  superior  court  to  be  with- 
out jurisdiction. 

Taking  up  the  appellant's  application,  we 
are  of  the  opinion  that  the  trial  court  was 
without  authority  to  hear  the  motion  of  the 
respondents  on  Its  merits,  and  that  it  was  ita 
duty,  whea  it  was  made  to  appear  that  an 
appeal  bad  been  taken  from  its  final  Judg- 
ment, to  refuse  to  consider  any  motion  or 
aK>Ucatlon  in  the.  cause  .other  than  those 
especially  provided  for  In  the  act  relating  to 
appeals.  The  granting  of  a  motion  to  mod^ 
fy  a  temporary  injunction  kept  in  force  in 
virtue  of  an  appeal  is  not  one  therein  provid- 
ed for,  and  the  court  should  have  refused  to 
consider  the  motion  on  its  merits  after  the 
appellant  had  objected  thereto,  as  it  was 
without  power  to  grant  affirmative  relief. 
Ballinger's  Ann.  Codes  ft  St  {  6515  (Pierce's 
Code,  I  1063) ;  State  ex  «el.  Mullen  v.  Su- 
perior Court,  15  Wash,  376,  46  Pac.  402;  Ir»- 
Ing  V.  Irving,  26  Wash.  122,  66  Pae.  128; 
State  ex  rel.  Sanglin  v.  Superior  0>urt,  80 
Wash.  232,  70  Pac., 484;  Mtm  Ins.  Coi,  t. 
Thompson,  34  Wash.  610,  76  Pac.  106;  Eao* 
v.  MlHec,  40  Wash.  IBO,  82  Pac.  177. 
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The  respoDdenbf  motion  cannot  ba  Kranted 
wlthont  denying  to  tbe  appellant  the  benefit 
of  Its  appeal  should  It  be  Bucceasfol  therein. 
We  feel,  however,  that  It  would  be  eqnaUy 
Injurious  to  the  respondents'  rights  to  permit 
the  stockholders  without  the  participation  of 
the  respondents  to  elect  trnstees  and  other 
ofiScers  of  the  corporation  while  the  tempo- 
rary restraining  order  remains  In  force.  The 
denial  of  the  respondents'  motion  will  there- 
fore be  made  without  prejudice  to  their  right 
to  bring  an  action  in  the  superior  court  for 
a  restraining  order  should  the  stockholders, 
other  than  the  respondents,  attempt  to  hold 
a  stockholders'  meeting  for  that  purpose  dur- 
ing the  pendency  of  the  temporary  Injunction. 

The  order  of  the  court  will  be  therefore 
that  the  writ  asked  for  by  the  appellant  be 
granted,  and  diat  the  countennotlon  of  the 
respondents  be  denied  without  prejudice  to 
their  right  to  sue  for  the  purposes  stated. 

RUDKIN,  C.  J.,  and  CHADWIGK,  MOR- 
RIS, and  60SE,  J  J.,  concur. 


LAWSON  T.  KINO  et  nz. 
<Snpi«me  Court  of  Washington.    Nov.  17,  1909.) 
Bborbrs   (I   14*)— SPBcirtc   PxaroRVANcK   ft 

25*)— C!OWTBACTS     ENFOBCBABI4E— AUTHOBITT 

OF  Bbokeb  TO  Pbocube  Pubckaseb. 

Authority  of  a  broker  to  procure  a  pur- 
chaser is  not  authority  to  enter  into  an  enforce- 
.  able  contract  of  sale.  and.  where  the  owneis  of 
land  have  done  no  more  than  give  such  author- 
ity, there  is  no  contract  between  them  and  the 
purchaser  procured  which  the  latter  can  specific- 
ally enforce. 

'  [Ed.  Note.~-For  other  cases,  see  Brokers,  Oent. 
I>ig.  i  13;  Dec.  Die.  i  14;*  Specific  Perform- 
ance, Cent.  Dig.  |  57;    Dec.  Dig.  {  23.*] 

Department  1.  A]H>eal  from  Superior 
Court,  King  County;  A.  W.  Frater,  Judge. 

Action  by  C.  B.  Lawson  acainst  E.  G.  King 
and  wife.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

S.  D.  Wingate,  for  appellant.  Oravea  & 
Murphy  and  Charles  H.  Winders,  for  re- 
tipondtntB. 

MORRIS,  X  Action  for  specific  perform- 
ance of  contract  for  sale  of  real  estate  claim- 
ed to  arise  out  of  certain  letters  between  the 
•respondents  and  Vernon  O.  Patterson.  The 
respondents  resided  at  Hume,  111.,  and  Pat- 
terson, a  relative,  was  engaged  In  the  real 
estate  business  in  connection  with  R.  O.  Br- 
Rkine,  at  Seattle.  The  first  letter,  so  far 
as  It  relates  to  tb4  matter  before  us,  is  as 
follows:  "Hume,  111.,  Aug.  20,  1906.  Dear 
Vernon:  •  •  •  In  regard  to  the  prop- 
erty, Bd  said  he  had  raised  the  value  of  his 
property  to  five  thousand  and  let  yon  have 
six  months'  time  to  sell  It  In.  Now  Vernon 
I  don't  think  that  is  much  too  high  accord- 
ing to  other  property  there.  You  know  an 
abstract  will   cost  quite  a   little,   and  your 


commission  oat  of  It  would  be  a  little  more 
We  will  hold  for  five  thousand  unless  it  woold 
be  almost  a  cash  sale.  •  •  •  Toms  sin- 
cerely, Bessie  King."  The  appellant  contend* 
that,  afiter  the  receipt  of  this  letter,  he  en- 
tered Into  a  contract  for  the  purchase  of  the 
property  at  $5,000,  paying  $100  down,  and 
thereupon  Patterson  wrote  respondents  as 
follows:  "Seattle,  Washington,  Aug.  30,  1906. 
Mr.  H.  G.  King,  Hume,  111.— Dear  Sir:  W« 
are  glad  to  be  able  to  report  that  we  have 
secured  a  buyer  for  your  lot  6,  block  102, 
D.  T.  Denny's  First  addition  to  Seattle  on  the 
following  terms:  $2,500  cash  and  the  bal- 
ance in  one  year  at  7  per  cent,  the  prop- 
erty to  be  ddivered  clear  of  all  taxes,  asaesa- 
ments  due  to  date,  and  other  incumbrances 
excepting  a  first  mortgage  to  be  executed  to 
you  by  the  purchaser  to  secure  the  $2,500  de- 
ferred payment  We  have  received  $100  as 
earnest  money  to  bind  the  deal  and  the  bal- 
ance of  the  $2,500  cash  payment  is  to  be 
made  within  five  days  of  delivery  at  an  ab- 
stract tdiowing  good  title.  Please  send  yonr 
abstract  that  it  may  be  brought  down  to  date, 
and  also  forward  the  enclosed  deed  after  it 
has  been  signed  and  acknowledged  by  your- 
self and  wife  before  a  notary  public.  These 
papers  may  be  sent  either  to  this  office  or 
to  any  bank  in  Seattle  for  collection.  If  the 
abstract  is  sent  to  a  bank  please  instruct 
them  to  have  It  continued  to  date  and  deliv- 
ered to  us  and  to  pay  our  commission  (5  per 
cent)  when  deal  is  closed.  Thanking  yon 
for  your  business  and  trusting  that  our  han- 
dling of  It  meets  and  will  continue  to  merit 
your  entire  approval,  Tours  very  truly,  &. 
C.  Ersklne,  by  Vemoa  O.  Patterson.  Die. 
V.  O.  P."  Respondent's  reply  to  this  letter, 
leaving  out  immaterial  matter,  was  as  fol- 
lows: "Hume,  IlL,  Sept  lltb,  1906.  Dear 
Vernon:  *  *  •  I  smd  yon  the  abatract 
under  s^arate  cover;  you  have  it  brought 
up  to  date  with  the  least  exi>ense  possible. 
Will  forward  the  deed  to  Lawyer  Murphy 
as  soon  as  we  get  It  acknowledged.  Prob- 
ably in  a  day  or  so.  We  must  have  first 
mortgage  on  property,  are  willing  to  let  it 
stand  year  or  more  as  long  as  the  man  owns 
It  we  are  selling  to.  Yours  respectfully,  B. 
G.  King."  Upon  receipt  of  the  abstract,  the 
samo  was  broogbt  np  to  date  and  delivered 
to  ai^iellant  for  )ils  examination.  The  next 
happening  was  the  receipt  of  the  following 
telegram:  "Hume,  III.  Sept  25,  1906.  V.  G. 
Patterson,  712  New  York  Block,  Seattle, 
Wash.  Will  not  sell  property,  will  pay  com- 
mission and  abstract  charges.  7:23  p.  m.  B. 
O.  King."  Appellant  allying  his  readiness 
and  ability  to  meet  all  the  conditions  of  bia 
contract  as  suggested  in  the  letter  of  August 
SOtb,  tiien  brought  this  action,  falling  in 
whidi  he  appeals. 

To  state  the  case  Is  to  decide  It    The  beet 
that  can  be  said  Is  that  the  respondents  aa- 
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tJborteed '  Pattersqn  to  procure  for  tbem  a 
purchaser  upon  the  terms  suggested  In  the 
letter  of  August  30th,  but  such  authority  was 
not,  and  could  not  be  held  to  be,  an  aulhoiv 
Isatlon  to  enter  Into  a  contract  of  sale,  which 
would  bind  respondents.  There  was  then  no 
contract  between  appellant  and  respondents 
for  the  purchase  and  sale  of  this  property 
which  was  capable  of  being  specifically  per- 
formed. It  has  been  so  often  held  that  it 
must  be  regarded  as  settled  in  this  state  that 
authority  to  a  broker  to  procure  a  purchaser 
U  not  authority  to  enter  Into  an  enfwceable 
contract  of  sale.  Carstens  t.  McReavy,  1 
Wash.  Bt  359,  25  Pac.  471;  Armstrong  ▼. 
OaUey,  23  Wash-  122,  62  Pae.  499;  Foss 
Inv.  Co.  T.  Ater,  49  Wash.  446,  95  Pat  1017 ; 
Hardlnger  v.  Columbia,  50  Wash.  405,  ©7 
Pac.  445 ;  Hutcbius  v.  Werthelmer,  61  Wash. 
539;  90  Pac.  577. 

The  above  cases  are  decisive  of  this  ap- 
peal, and  the  Judgment  is  affirmed. 

BUDKIN,  O.  J.,  and  GOSH,  OHADWICK; 
and  FULLERTON,  J  J.,  concur. 


FLUECK  V.  PBDIGO  et  nx. 
(Saprame  Court  of  WashingtoiL  ,  Nov.  13, 1909.) 

1.  Judgment  (f  569*)— Res  Judicata. 

.  An  order  denying  a  motion  to  vacate  a  tax 
judement  sale,  because  the  judgment  was  taken 
without  defendant's  knowledge,  and  through 
their  mistake,  etc.,  fand- that  the  coirrt  bad  no 
inrisdiction  of  the  subjfct-matter  or  of  the  per- 
i^n.  of  the  defendants,  is  res  judicata  in  an- 
other action  to  vacate  the  same  judgment  and  to 
quiet  title  to  the  ptoperty  affected  thereby,  since 
d^endants  had  an- adequate  remedy  against  the 
Ulegai  judgment  by  appealing  from  the  order 
entered  on  the  motion,  and,  having  failed  to 
appeal,  they  cannot  subsequently  sue  to  cancel 
the  judgment. 

[Sd.  Note.r-^Dr  other  cases,  see  Jndgment, 
Cent.  Dig.  |  998;   Dec.  Dig.  |  569.*] 

2.  JVOOIUVT    (f   509*)— JtfOTIOW    TO    Vaoat»— 
CONCLUSIVEMSS. 

Whether  the  motion  to  vacate  the  tax  judg- 
ment cmstltuted  a  general  or  special  appearance 
in  the  proceeding,  the  Judgment  and  oraer  deny- 
ing the  motion  was  binding  on  the  mayiag,  par- 
ties, they  were  before  the  court  demanding  relief, 
and  it  had  full  and  complete  jurisdiction  of  the 
subject-matter  and  the  parties,  and  Its'  deci- 
sion was  final  until  reversed  or  set  aside  in  some 
appropriate  proceeding  authorized  by  law. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §  998;    Dec.  Dig.  {  560.  •] 

3.  Judgment  (8  .5<i9*)— Void  JuooMEirT— Jitb- 
isnrcTioN— Estoppel: 

Nor  does  the  fact  that  the  original  Judgment 
was  vpid  change  this  rule;  it  being  the  order 
denying  the  motion  to  vacate  that  works  .  the 
estoppel,  and  not  the  original  judgment,  since 
tliB '  court  does  not  hold  the  original  judgment 
valid,  but  holds  the  parties  estopped  to  challenge 
its  validity. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  998;   Dec.  Dig.  §  569.*] 

4.  Abatement  and  Revival  (§  15*)— Othib 
■  Pboceedins  Pending. 

A  motion  to  vacate  a  jndgment,  which  mo- 
tion has  been  dismissed  without  prejudice,   is 


not  ground  of  abatement  of  a  suit  to  quiet'  title 
against  the  judgment 

[Ed.  Note.— For  other  cases,  see  Abatemont 
and  Revival,  Cent.  Dig.  §i  111-117 ;    Deq.  Dig. 

6.  Advebse  Possession  (t  79*)— Colob  or  Ti- 
tle—Foundation. 

Laws  1S07,  p.  182,  c.  71,  I  96,  snbd.  4,  pro- 
viding  that  a  certificate  of  delinqu«icy  in  pay- 
ing taxes  shall  have  the  same  effect  as  a  judg- 
ment, execution,  and  sale  of  the  premises  in- 
cluded therein,  must  be  considered  as  a  legisla- 
tive definition  of  the  extent  of  a  tax  lien  and 
nothing  more,  and  not  as  entitling  the  holder  to 
possession  of  the  land,  especially  in  view  of  sec- 
tion 96,  providing  for  foreclosure  of  the  certifi- 
cate; and  hence  possession  of  the  land  under 
such  a  certificate  of  delinquency  is  not  under 
color  of  title  so  as  to  enable  the  possessor  to 
tack  such  possession  to  bis  possession  under  a 
deed  on  foreclosure  of  the  certificate,  so  as  to 
complete  10  years'  advene  possession  under  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cfent  Dig.  f  459 ;   Dec.  Dig.  {  79.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  George  E.  Morris, 
Judge. 

Action  by  Edwin  H.  Flueck  against  George 
Pedigo  and  wife.  Judgment  for  defendants, 
and  plalntiflr  appeals.  Reversed,  with  di- 
rections. 

William  B.  Bebb,  E.  H.  Flueck,  and  Wal- 
ter 6.  Loewe,  for  appellant  S.  D.  Klug, 
for  respondents. 

'  RITDKIN,  C.  J.  On  the  7tb  day  of  May, 
1900,  the  county  treasurer  of  King  county 
isfaied  to  the  defendant  George  Pedigo  a 
certificate  of  delinquency  for  unpaid  taxes 
on  lots  1,  2;  8,  4,  and  5,  of  block  64,  of  Bi-, 
leyis  addition  to  Riley's  addition  to  Soutit 
Seattle  for  the  years  1891  to  1895,  Inclusive. 
On  the  23d  day  of  June,  1900,  Pedigo  insti-' 
tuted  proceedings  in  the  superior  coart  of 
King  county  to, foreclose  the  certificate,  and 
avfitx  proceedings  were  had  therein  that  a 
default  judgment  of-  forectosure  was  entered 
on  the  Slat  day  of  August,  190O.  A  sale  was 
made  under  thl»  Judgment  by  the  county 
treasurer  a^d  a  tax  deed  issued  to  Pedigo  as 
purchaser  on  the  15th  day  of  September, 
1900.  At  the  time  the  tax  foreclosure  was 
instituted  Annie  L.  Fuller,  widow,  of  L.  C. 
Fuller,  deceased,  Mabel  ITuUer  Rossiter,  Le- 
na Fuller  Beckwlth,  and  John  A.  Slavin, 
were  the  owners  of  the  property  affected 
by  tlie  foreclosure.  There  was  no  personal 
service  on  the  defendants  in  the  foreclosure 
and  no  appearance  by  them,  and  the  pub- 
lished summons  or  notice  was  void  under 
the  decision  of  this  court  In  Thompson  v., 
Robblns,  32  Wash.  149,  72  Pac.  1043,  and 
numerous  later  cases.  On  the  3d  day  of 
June,  1908,  the  widow,  Annie  L.  Foller,  Ma- 
bel Fuller  Rossiter,  and  Lena  Ftriler  Beck- 
wlth Interposed  a  motion  te  vacate  the.  tax 
judgment  on  the  ground  that  the  Judgment 
was  taken   without   their  knowledge,   and 
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through  their  mistake,  inadverteiice,  stir- 
prise,  and  excusable  i^glect,  and  on  the 
further  ground  that  the  court  had  no  Juris- 
diction ot  the  subject-matter  of  the  action 
or  of  the  person  of  the  defendants.  This 
motion  was  denied  after  a  full  hearing  on 
the  merits  on  the  14th  day  of  July,  1903, 
and  a  further  motion  to  reconsider  was  de- 
nied on  September  26,  1903.  An  appeal 
from  the  two  last-mentioned  orders  was 
prosecuted  to  this  court,  but  the  appeal  was 
dismissed  because  not  taken  within  the  time 
limited  by  law.  Pedlgo  v.  Fuller,  37  Wash. 
520,  79  Pac.  1129.  On  July  9,  1907,  the  ap- 
pellant PI  neck,  as  successor  in  interest  to 
the  Fullers  and  Slavin,  interposed  a  second 
motion  to  vacate  the  tax  Judgment,  but  by 
stipulation  of  all  parties  concerned  this  mo- 
tion was  afterwards  dismissed  without  prej- 
udice. On  the  27th  day  of  July,  1907,  the 
preseut  action  was  Instituted  to  vacate  the 
same  Judgment,  and  to  quiet  title .  to  the 
property  affected  thereby.  The  defendants 
had  Judgment  below,  and  the  plaintiff  ap- 
peals. ; 

As  to  the  undivided  five-sixth  interest  In 
the  property  acquired  by  the  appellant  from 
Annie  L.  Fuller,  Mabel  Fuller  Rosslter,  and 
Lena  Fuller  Beckwith,  the  Judgment  must 
be  alBrmed,  for  the  reason  that  the  order 
denying  the  motion  to  vacdte  the  tax  Judgr 
ment  is  res  Judicata.  In  the  case  of  Cbe- 
zum  V.  Claypool,  22  Wash.  408,  61  Pac.  157, 
T9  Am.  St.  Rep.  953,  ft  was  held  that  our 
statute  affords  a  full,  complete,  and  ade- 
quate remedy  against  an  Illegal  Judgment 
by  authorizing  the  aggrieved  party  to  pro- 
ceed by  motion  to  vacate  and  set  aside,,  and 
pertnttting  bn  appeal  from  an  order  entered 
on  such  motion,  and  that  one  who  has  at- 
tacked a  Judgment  by  ihotion  to  vacate  and 
has  failed  to  prosecute  ah  appeal  from  a  de- 
ntal of  his  motion  cannot  subsequently 
maintain  an  action  to  cancel"  the  Judgment, 
since  the  questtoH  of  the  validity  of  the 
Judgment  Is  res  Judicata.  The  doctrine'  an- 
nounced in  that  case  was  reAffflrmed  in  Mc- 
Cord  v.  McCord,  24  Wash.  529,  m  Pac.  748. 
Pierce  Ooronty  r.  Bunch,  49  Wiash.  599,  96 
Pac.  164,  and  In  the  recent  case  of  Meisen- 
helmer  v.  M«i«esheimer  (Wash.)  104  PM. 
ISO,  and  has  become  the  settled  law  of  this 
state.  The  appellant  seeks  to  diBtl6gul8h 
these  cases  from  the  case  at  bar  on  two 
grounds:  First,  because  the  appearance  of 
Ms  predecessors  in  Interest  In  support  of 
the  motion  to  vacate  the  tax  Judgment  mhst 
be  deemed  a  special  appearance;  and,  sec- 
ond,' because  the'  original  Judgment  was 
void.  We  deem  it  unnecessary  to  Inquire 
whether  the  motion  to  vacate  the  tax  Jndg* 
ment  constituted  a  general  or  a  special  ap- 
pearance ta  tMt  -proceeding,  because  the 
moving  parties  tnvoked'  the  Jurisdiction  of 
the  court  to  vacate  the  Judgment  and  the 
order  denying -the  motion  is  necessarily 'blad- 
ing upon  them.  It  Is  folly  to  daim  that  a 
party  Is  not  bound  by  'au  order  denying  re- 


lief which  he  himself  prayv  for.  The  mor- 
ing  parties  were  before  the  court  demanding 
relief,  the  court  had  full  and  complete  Juris- 
diction of  the  subject-matter  and  the  par* 
ties;  and  Its  decision  Is  final  until  reversed 
or  set  aside  in  some  appropriate  proceeding 
authorized  by  law.  Nor  does  the  fact  that 
the  original  Judgment  was  void  change  the 
rule.  As  well  might  It  be  claimed  that  the 
appellant  may  Institute  another  action  for 
the  same  relief  upon  the  affirmance  of  the 
Judgment  appealed  from.  It  is  the  order  de- 
nying the  motion  to  vacate  that  works  the 
estoppel,  and  not  the  original  Judgment. 
The  court  docs  not  hold  the  original  Judg- 
ment valid,  but  holds  the  parties  estopped 
to  challenge  Its  validity. 

On  the  other  hand,  the  appellant  seems  en- 
titled Uy  the  rellief  prayed  for  as  to  the  un- 
divided one-sixth  Interest  acquired  from 
Slavin.  As  to  him,  the  tax  Judgment  was 
void,  and  nothing  has  transpired  since  to 
estop  either  him  or  his  successor  In  Interest 
from  moving  against  it.  The  ahswer  pleads 
the  pendency  of  the  motion  to  vacate,  Inter- 
posed by  the  appellant,  In  abatement  of  the 
present  action,  but  the  answer  Itself  shows 
that  the  first  motion  was  dismissed  without 
prejudice  before  the  answer  was  filed.  The 
plea  In  abatement  was  therefore  InBoffident. 
1  Ency.  PI.  &  Pr.  p.  773. 

Respondents  also  claimed  title  by  adverse 
possession  for  seven  successive  years  un- 
der claim  and  color  of  title  made  In  good 
faith  accompanied  by  the  payment  of  taxes, 
but  this  defense  is  not  sustained.  Ijess  than 
seven  years  elapsed  between  the  date  of  the 
tax  deed  and  the  commencement  of  the  pres- 
ent action.  The  respondents  attempt  to 
tack  to  their  possession  under  the  tax  deed 
their  possession  under  the  certificate  of  de- 
linquency before  foreclosure,  contending  that 
the  certificate  Itself'  Is  color  of  title  under 
subdivision  4,  f  95,  e,  71,  p.  182.  Lavre  1807, 
which  provides  that:  "Such  certificate  shall 
have  the  same  force  and  effect  as  a  Judg- 
ment execution  and  8ale<  of  and  against 
the  premises  Included  therein."  The  mean- 
ing of  this  provision  Is  not  entirely  dear, 
but  it  must  be  construed  as  a  legislative 
definition  of  the  niatDre  and  extent  of  the 
tax  lien  and  nothing  more.  The  very  next 
section  ot  the  act  provides  for  a  foreclosure, 
of  the  certificate  and  a  Judgment  and  sale, 
so  that  the  preceding  section  cannot  be  giv- 
en the  foarce  and  effect  «dalmed  for  It.  A 
certificate  In  and  of  Itself  gives  the  holder 
no  right  to  the  possession  of  the  property 
therein  described,  and  cannot  be  made  the 
basis  of  an  adverse  claim. 

All  improvements  on  the  property  were 
made  prior  to  the  passage  of  the  betterment 
act  of  1903,  so  that  we  are  not  concerned 
with  these  in  the  final  disposition  ot  the 
case. 

The  Judgment  is  reversed,  with  directions 
to  enter  Judgment  In  favor  of  the  appellant 
for  au'  undivided  one-sixth  interest  la  the 
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X»roperty,  upon  payment  of  bts.iHro  rata  pro- 
portion of  all  taxes  paid  by  the  respondents 
•with  Interest.  The  appellant  will  recover 
tiis  costs  in  this  court 

CROAV,    MOUNT,    PARKER,    and    DUN- 
BAR, JJ.,  concur. 


CITY  OP  SEATTLE  v.  STLVESTBE- 
COWBN  INV.  CO. 

(Saprem*  Court  of  Washington.     Nov.  15, 
1000.) 

1.   MURICIPAI.    COBPOBAWONS    (§     503*)— SPK- 

CiAi.  Stbeet  Assessments— Right  or  Non- 
contesting  Pbopektt  Ownebs. 

Laws  1907,  p.  310,  c.  153,  relating  to  spe- 
4!ial  assessments  upon  property  benefited  by 
public  improvements,  provides  (section  23)  that 
the  commissioners  appointed  to  make  the  assess- 
ment shall  estimate  what  proportion  of  the  total 
cost  will  be  a  benefit  to  the  public,  and  what 
proportion  will  be  a  benefit  to  property,  and  ap- 
portion the  same  between  the  city  and  such 
property  equitably.  Section  24  requires  the 
commissioners  to  certify  the  assessment  roll  to 
the  court,  and  section  25  provides  that,  after 
the  return  of  an  assessment  roll,  the  court  shall 
eet  a  time  for  the  hearing,  notice  of  which  shall 
be  given  to  each  owner  of  property  assessed. 
Section  27  provides  that  the  court  wall  retain 
full  jurisdiction  until  final  judgment  on  the  as- 
sessments. Section  28  provides  that  as  to  any 
property  to  the  assessment  of  which  objections 
are  not  filed  default  may  be  entered  and  the  as- 
sessment confirmed.  Section  29  provides  that 
the  court  may  at  any  time  before  final  judg- 
ment modify,  alter,  change,  annul,  or  confirm 
any  assessment  returned,  or  cause  it  to  be  re- 
cast by  the  same  commissioners,  or  may  appoint 
other  commissioners  in  place  of  all  -or  any  of 
the  commissioners  first  appointed,  to  the  end 
that  justice  may  be  attained,  and  may  make  all 
orders  necessary  to  a  just  assessment  of  the  cost 
of  the  improvement  according  to  the  principles 
of  the  act.  Held,  that  the  purpose  of  the  act 
is  that  each  parcel  of  land  benefited  shall  bear 
its  relative  equitable  proportion  of  the  cost; 
iand  the  court,  being  given  jurisdiction  of  the 
entire  matter  until  final  judgment,  and  being 
clothed  with  broad  equitable  powers,  is  not 
(impelled  under  section  28  to  enter  a  judgment 
agamst  all  noncon testing  property  owners,  but 
upon  reducing  the  assessment  against  private 
property  and  increasing  the  assessment  against 
the  city  could  allow  to  noncontesting  property 
owners  an  equitable  proportion  of  the  reduction. 
[IH.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  IMg.  f  1176;  Dee.  EMg.  S 
603.*] 

2.  MUKIOIPAI.    OOBPOBATIOKS    (|    508*)— SpK- 

ciAL  Assessments— Objections  by  Pbopeb- 
TY  Ownebs— Tbial  —  Review  —  Finding  of 

COUBT. 

A  finding  of  the  trial  court  on  a  bearing  on 
objections  of  a  property  owner  to  a  special  street 
assessment  tbat  the  city  should  pay  a  certain 
amount  in  addition  to  the  assessment  theretofore 
made  against  the  city  will  not  be  disturbed  on 
appeal,  where  it  does  not  appear  that  the  evi- 
dence so  clearly  preponderates  against  the  find- 
ing as  to  indicate  that  the  court  acted  arbi- 
trarily. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1181;  Dec.  Dig.  { 
508.*] 

S.MUNIOIPAI.    COBPOBATIONS    ({    112*)— OBDI- 

KANCES— Validity- D0PLICITT. 

Seattle  City  Charter,  |  10,  providing  that 
every  ordinance  shall  contain  but  one  object, 


which  shall  b«  clearly  expressed  la  its' title,  does 
not  forbid  the  lawmaking  body  from  passing  an 
ordinance  having  a  general  object,  and  bringing 
within  its  scope  any  number  of  subsubjects  ger- 
mane to  the  general  subject,  the  provision  being 
to  prevent  the  union  of  disconnected  matters, 
and  an  ordinance  providing  for  the  condemna- 
tion of  land  for  streets  and  pailcs,  for  an  as- 
sessment of  private  property  specially  benefited, 
to  be  made  in  the  manner  provided  by  law  for 
raising  the  just  and  equitable  proportion  to  be 
assessed  upon  private  property^  and  providing 
that  any  part  of  the  compensation,  damages,  or 
costs  that  is  not  finally  assessed  against  private 
property  shall  be  paid  from  the  general  fund  of 
the  city,  was  for  the  general  object  of  condemn- 
ing property  for  public  use  with  details  for  car- 
rying out  the  general  object,  and  was  proper 
under  the  charter. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S|  25S-282 ;  Dec.  Dig. 
§  m.*]  6  «  . 

Department  1.  Appeal  from  Superior  Court. 
King  County ;  R.  B.  Alberteon,  Judge. 

Proceedings  by  the  CUy  of  Seattle  for  a 
special  street  assessment  to  which  the  Sylves- 
ter-Cowen  Investment  Company  filed  objec- 
tions. From  a  Judgment  confirming  the  as- 
sessment, the  objector  appeals.    Affirined. 

Bamford  A.  Robb,  Carkeek  &  McDonald, 
O.  A.  Tucker,  and  Leroy  A.  Todd,  for  appel- 
lant Scott  CaltaooJi  and  Eking  Dykeman,  for 
respondent. 

G08B,  X  Thp  dty  of  Seattle  by  an  ordi- 
nance entitled  "An  ordinance  providing  for 
the  laying  out,  widening,  extending,  and  efl- 
tabllshlng  of  Meadow  place.  University  boule- 
vard, and  Bast  Seventieth  istreet,  as  public 
streets,  highways,  boulevards  and  park  ways 
In  the  dty  of  Seattle,  between  East  Green 
Lake  boulevard  and  Flfteoith  Avaiue  North- 
east, over  and  across  certain  lots,  blocks, 
tracts  and  parcels  of  land  In  said  dty,  and 
providing  for  tiie  condemnation  and  appro- 
priation to  tbo  public  nse  as  a  park  of  certain 
other  lands  and  premises  adjoining  and  proxi- 
mate thereto,  and  providing  for  the  taking 
and  damaging  of  land  and  other  property  nec- 
essary tfaer^or,  and  for  the  ascertainment 
and  payment  of  the  Just  compensatlmi  to  be 
made  for  the  private  property  to  be  taken  or 
damaged  for  said  purpose,  and  for  the  assess- 
ment of  a  Jnst  and  equitable  proportion  of 
Bald  compensation  and  of  the  necessary  ex- 
penses upon  the  private  property  benefited, 
and  providing  for  the  payment  of  the  remain- 
der of  said  compensation  and  other  neces- 
sary expenses  from  the  general  fund  of  the 
dty  of  Seattle,"  provided  for  the  laying  out, 
widening,  extending,  and  establishing  of 
Meadow  place.  University  boulevard,  and  East 
Seventieth  street,  as  public  streets,  highways, 
and  boulevards  In  the  city,  and  provided  for 
the  condemnation  and  appropriation  to  the 
public  use  of  other  contiguous  land  as  a  park. 
During  the  pendency  of  the  proceeding  tlie 
property  sought  to  be  appropriated  for  park 
purposes  was  acquired  by  the  dty  at  private 
treaty.    A  trial  was  had  for  the  purpose  of 
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uoertainlnc  tb»  <!oa>p«>e)ati(m  to  t*  imtdp  for 

the  property  taken  ^nd  damaged.  Tbereafter 
the  board  of  eminent  domain  commissioner^ 
to  whom  the  matter  yrna  r^erred  prepared 
end  filed  an  awesBment  roll  for  the  purpose 
of  creatine  a  fnnd  with  which  to  pay  the 
damaeea  awarded  for  the  taking  of  the  land 
for  street  purposes.  The  appellant  in  due 
time  filed  written  objections  to  the  assessr 
ment,  raising  numerous  questions  toucliing  its 
Talldlty,  oil  of  which  save  one  the  court  over- 
mled,  reduced  the  assessment  against  prirate 
property  to  the  e:(tent  of  $14,600,  assessed  this 
additional  sum  asalnst  the  clty>  and  entered 
a  judgment  confirming  the  asseasment  thus 
modified.  Front  this  judgment  an  appeal  has 
been  taken. 

The  first  point  urged  is  that  the  court  erred 
In  giving  the  nonobjecting  property  owners 
their  proportionate  benefit  of  the  reduction. 
The  proceeding  was  based  on  Laws  1907,  p. 
816,  e.  163.  The  trial  court  observed  In  pass- 
ing on  the  question  that  it  would  be  unfair 
to  reduce  the  assessment  of  one  property 
owner  without  making  a  corresponding  reduc- 
tion in  favor  of  the  other  property  owners 
almllariy  situated,  and  that  the  reduction 
would  be  proportionate  upon  all  property  in 
the  assessment  district  It  is  contended  that 
under  section  28  of  the  statute,  which  pro- 
Tldee  that  "as  to  any  property  to  the  assess- 
ment  of  which  objections  are  not  filed  as 
herein  provided,  default  may  be  entered  and 
the  assessment  confirmed  by  the  court,"  It 
was  the  duty  of  the  court  to  enter  a  judgment 
against  all  nooeonteatlnt  property  owners. 
The  familiar  rule  of  conatractlon  is  invoked 
that  where  «  statute  ptavides  for  the  dla- 
ebarge  ofl  a  public  du^,  the  word  "may"  la 
construed  to  be  mandatocy.  Wblle  conceding 
thia  to  be  a  general  rule  of  coostruption,  we 
must  not  be  unmindful  of  another  canon 
wbi<^  requires  that  an  act  must  be  construed 
as  an  entirety  for  the  pqrpose  of  disooveriikg 
lt»  intent  and  purpose.  Section  83  of  the  act 
enjoins  upon  the  commlsstonert  ttie  duty  to 
wttmate  what  proporttoo.  If  any.  of  the  total 
cost  of  the  improvement  will  be  a  benefit  t9 
the  public,  and  what  proportion  theroof  will 
be  a  benefit  to  the  property  benefited,  "and 
apportion  the  same  between  the  city  and 
such  property  so  that  each  shall  bear  its  relsr 
tire  equitable  proportion."  Section  84  re- 
quires the  ccnnmisalonerB  to  certify  ttie  as- 
aessment  toll  to  the  court  before  w^lch 
the  proceeding  la  pending.  Section  35  pn»- 
vldea  that  after  the  return  of  the  asseasment 
roU  the  court  shall  make  an  order  setting  a 
time  for  the  hearing,  notloe  of  which  ahall  be 
glVQin  by  th^  commlssiones-s  to  each  owner  of 
property  assessed.  Section  27  provldea  that 
"the  Qourt  shall  retain  full . jurisdiction  of  tb^ 
matter  natu  final  judgment  ofi  the  aaaesa- 
ments,"  Section  29  provider;  that  the  court 
shall  have  authority  at  any  time  before  final 
judgment  to  modify,  aiter,  change,  annul,  or 
<!onfirm  any  asseesment  returned,  or  cause  it 
to  t>6  recast  by  the  same  commiBslonera,  or 


mat  atqiMlnt  otiier  eonmdaslonani  in  place  of 

all  or  any  of  the  commissioners  first  aiH>olnt- 
ed,  to  the  end  that  justice  may  be  attained, 
and  may  make  all  order*  neceaaary  to  a  troa 
am^  ju^  assessment  of  the  cost  of  the  Im- 
provement according  to  the  principles  of  th^ 
act,  and  may  from  time  to  dme  continue  the 
hearing  as  to  the  whole  or  any  part  of  the 
premises.  A  reading  of  these  several  provi- 
sions discloses  the  "principles"  of  the  act  to 
be  that  each  tract  or  parcel  of  land  benefited 
"shall  bear  its  relative  eqnltable  pn^wrtion" 
of  the  cost  of  the  improvement.  The  court  to 
given  jurisdiction  of  the  entire  mattM*  ontfl 
final  judgment,  and  la  clothed  with  bro^d 
equitable  powers,  and  we  f  ul|y  aKree  with  the 
learned  judge  that  a  denial  to  ttas  nonoon> 
testants  of  an  equitable  proportion  of  the  re- 
duction Fould  bave  been  manifestly  wrong 
and  unfair.  We  conclude  that  In  this  respect 
the  c^urt  acted  within  the  power  conferred 
by  the  StatutSL  in  re  Westlake  Avenue.  40 
Wash.  156,  82  Fac.  279,  cited  in  support  at 
the  appellant's  contention,  states  ttiat  th» 
action  of  this  court  only  afreets  the  property 
of  the  parties  who  appeal.  Obviously  ao,  aa 
the  final  judgment  of  the  lower  court  is  con- 
clusive upon  all  who  arie  content  to  accept  it. 

It  is  next  urged,  in  effect,  that  the  court 
did  not  suffldentiy  reduce  the  aaseasment 
against  private  property,  and  flgnres  are  pre- 
sented wblcb  It  Is  contended  disclose  the 
court's  error.  It  if  said  tbat  the  court  found 
that  one-half  of  the  improvements  ahonld  be 
assessed  to  the  city,  and  that  upon  this  ba^ 
a  larger  reduction  should  bave  been  made. 
After  a  somewhat  lengthy  colloquy  between 
court  and  counsel  as  to  the  basts  upon  which 
the  reduction  should  be  made,  the  corporation 
counsel  requested  the  court  to  fix  a  definite 
sum  to  be  charged  against  the  general  fund  cf 
the  city,  stating  that  counsel  would  not  be 
able  to  agree,  whereupon  the  court  said: 
"The  order  la  that  the  sua  of  $li,500  be  paid 
by  the  city."  This  was  in  addition  to  the 
assessment  theretofore  made  by  the  commla- 
siooers  agnii^ft  tbe  city.  The  judgment 
spealia  to  the  same  efCect,  The  damagea  were 
assesiied  «h  the  basis  of  the  street  having  a 
width  of  160  feet.  Section  2  of  the  act  pro- 
vides that,  where  a  street  is  ^abllshed  or 
widened  to  a  width  greater  than  ISO  feet,  tbe 
excess  over  that  width  shall  be  paid  out  of 
the  general  fund  of  the  city  without  any  r^ 
ductlon  for  benefltS  of  such  excess.  The  com- 
mitsibnere  assessed  tb^  city  (10,000  for  thla 
excess.  We  will  not  disturb  the  ifindinga  of 
the  lotver  court  as  to  what  the  proper  as- 
^s?me»t  shoul((  h?,  e;^c^t  wfaen  it  appears 
that  the  evidence  is  so  clearly  prepooderab- 
lag  against  the  flndinc  as  to  IndMiate  that 
it  acted  arbitrarily.  In  re  Fetfdoa  for  Widen- 
ing Thlrdj  Fourth,  and  Fifth  Avenues  (recent- 
ly dtteidcd)  KM  Pac.  799.  Meaaured  by  tbU 
rule,  the  jud^nient  was  without  error  In  tbla 
respect. 

Finally,  it  li;  urged  with  much  eamestn<>sa 
ttiat  the  ordinance  is  void  foi^  duplicity  under 
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M«tion  10  of  tbe  city  eb^rter,  w^lcb  provldm 
th«t  "ereiy  oidliMmce  •  •  ♦  sljaH  contain 
but  one  object,  wblcb  sball  be  cleHcty  ex- 
pressed  in  its  title";  and,  aecandly,  becanse 
■ection  4  of  tbe  ordinance  directs  an  as^ess' 
ment  upon  private  property  to  pay  tbe  dam- 
ages a^yarded,  and  tbat  such  an  asseasment 
cannot  be  made  for  tbe  purpose  of  eatabUab' 
InK  parks  or  parkways.  Tbe  iast  contention 
may  be  dismissed  wltb  tbe  statemmt  tbat  no 
oasessment  waa  made  against  prlF&te  prop- 
erty for  tbe  appropriation  of  parks  ot  parb- 
ways,  but,  as  we  bave  seen,  tbe  prepert?  de- 
sired for  a  park  was  purchased  by  the  city. 
Moreover,  section  4  provides  tbat-  *'any  part 
of  tbe  compensation,  damages  or  coirts  tbat 
Is  not  finally  assessed  against  said  property 
sball  be  paid  from  tbe  geninral  fund  of  tbe 
city.'.'  Section  2  of  tbe  statnte  provides  tbat 
fqpedal  assessments  shall  only  be  levied  for 
certain  enumerated  purposes,  not  Inclndlng 
pnblle  parks.  Tbe'ordttaance  as  an  entlMt? 
does  not  disclose  any  Intention  to  levy  special 
assessments  for  any  purpose  not  anthorlsed 
by  tbe  statute.  It  la  asserted  tbat  tbe  ordi- 
nance dlsctosea  two  distinct  oibjects :  (1)  Con- 
deomatlon  of  certain  property  for  public 
streets,  blgbways,  and  parkways;  and  (2) 
condemnation  of  certain  other  property  for  a 
perk,  and  tbat  these  objects  are  diverse  and 
Incongruous,  and  have  no  relation  to  or  con- 
nection with  each  other.  If  the  liostulate  be 
accepted,  the  conclusion  would  follow.  We 
think  tbat  both  the  title  and  tbe  body  of  tbe 
ordinance  make  It  clear  that  there  is  but  a 
single  general  object,  viz.,  the  condemnation 
of  land  for  a  'public  use.  Tbe  charter  provi- 
sion does  not  forbid  tbe  lawmaking  body  from 
passing  an  ordinance  having  a  general  object, 
and  it  may  bring  wltbln  its  scope  any  num- 
ber of  subsubjects  germane  to  tbe  general 
subject.  Whatever  is  legitimately  connected 
with  a  unified  subject  may  be  embraced  In  a 
single  title  or  act  We  have  said  by  way  of 
argument  and  of  Illustration  tbat  tbe  entire 
subject  of  pleadings  could  be  treated  under  a 
title  In  relation  to  pleadings,  and  also  tbat 
an  entire  code  of  dvfl  procedure  would  be 
germane  to  tbe  title  "An  act  to  provide  for  a 
code  of  civil  procedure."  Stated  in  another 
form,  the  lawmaking  body  may  make  the  ob- 
ject as  comprehensive  ns  It  sees  fit,  provided 
It  rcliites'  <o  one  general  relevant  and  connect- 
ed subject."  Tiie  provision  Invoked  was  adopt- 
ed as  a  shield  to  prevent  tbe  union  of  di- 
verse, incongruous,  and  disconnected  matters, 
but  It  cannot  be  used  as  a  sword  to  strike 
down  useful  legislation  not  witliln  the  mis- 
chief sought  to  be  avoided.  I?eattle  v.  Barto, 
31  Wash.  141,  Tl  Pac.  735;  AVeed  v.  Griffin, 
36  Wash.  31,  78  Pac.  36.  The  ordinance  pro- 
vides for  tbe  condemnation  of  land  for  streets 
and  parks,  for  an  assessment  upon  property 
specihlly  benefited,  to  "be  made  In  the  man- 
ner provided  by  the  laws  of  the  state  for  the 
purpose  of  raising  the  Just  and  equitable  pro- 


portioa  to  t>«  assessed  uptm  private  9rQp«rtr," 
etc.,  and,  aa  we  bave  stated,  "tbat  any  pact 
o<  tbe  compensation,  damages,  or  costs  that 
la  not  finally  assessed  against  said  property 
shall  be  paid  from  tbe  general  fimd  of  tb^ 
dty."  Xbese  are  but  tbe  details  for  carrying 
out  tbe  general  object  of  condemning  prop- 
erly for  a  public  use.  Correctly  interpreted, 
tbe  ordinance  means  tbat  the  pronerty  bene- 
fited shall 'bear  tbe  coet  tbat  may  be  legally 
Imposed  upon  It,  and  tbat  tbe  balance  of  ttab 
expense  sball  be  bbene  by  the  dty. 
Xb«  Judgment  will  be  affirmed. 

RUDKIN,  0.  J.,  and  FULLeRTON,  C!HAli- 
WIOK.  and  MORRIS,.  JJ.,  conoiir. 


FBEP  W-  WO,L(F  CO.  V.  NORTIIWE.STERN 

DAIRY  CO- 

(Supreme  Court  «/ Wasbington.    l4ov.  1^ 
1909.) 

1.  Sales  (S  854*)— Acnox  fob  Pbicb— Issues. 

Where  tbe  oomplaint  in  an  action  tor  tbe 
balance  dn*  under  »  contract  for  the  sale  of  #p 
ice-making  pl^fit  allfged  tlie  seller^^  compliance 
with  (Be  contract  and  the  buyor's  acceptanre  of 
the  plant  aftrcr  the  test  provided  by  the  contract, 
the  bayer,  admitting  tli«  exeeutlon  pf  tbe  qnoon- 
ditiapal  acceptaaee  of  the  plant,  could  not  r?'fte 
an  issue  of  the  nopperformance  of  t)ie  contract 
without  pleading  facta  avoiding  tbe  legal  etfect 
of  the  acceptance. 

[E<i.  Note.— For  other  cases,  see  (tales.  Cent. 
Di«.  a  IQlfl,  1020;  Dec.  Dig.  i  354.«] 

2.  SAI.KB  a  288*)— Wa««anty— EwiCT  oir  Ao- 

QEPTABCJS. 

Where  the  contract  foe  (he  sale  of  an  ice- 
making  and  refrigerating  plant  provided  for  the 
mnhnpr  and  the  time  of  making  a  test  of  the 
plant  to  determine  whether  or  not  it  would  piv- 
duce  the  guaranteed  rpsults,  and  declared  t^Ot. 
on  the  completion  of  the  test,  tiie  plqnt  should 
be  accepted  or  rejected  by  the  buyer,  and,  if  ac- 
cepted, the  acceptance  should  be  m  full  di»- 
charge  of  the  contract,  an'  acceptance  pf  tbe 
plant  after  the  contract  test  u-as  couclu^ive,  in 
the  ab.'ipnce  gf  fraud  in  making  the  test  or  In 
procuring  the  acceptance. 

[Ed.  Note.— For  oth«r  cases,  see  Sales,  Cent. 
Dig.  fl  818,  819;   Dee.  Dig.  S  288.*] 

3.  Pleading  (§  345*)— Mowow  fob  Jddomekt 

— INSUFPICISKT  ANSWES. 

An  answer  may  be  tested  by  laotioq  for 
judgment  on  the  pleadings,  iv-liere  it  does  qot 
appear  on  its  face  to  be  susceptible  of  amend- 
ment so  far  as  the  defense  and  coontordaiai 
therein  attempted  to  be  set  ur  are  concerned. 

[Fid.    Note. — B'or   ot^er   cases,    see    Pleading,  ' 
Cent  Dig.  ^  1055 ;  Dec.  Dig.  S  345.*] 

Department  S.  Appeal  from  Snperlor 
Court,  King  County;   W.  X.  Warren,  Judge. 

Action  by  the  Fred  W.  Wolf  Company 
against  the  Northwestern  Dairy  Company. 
From  a  Judgment  for  plaintiff  op  tb«  plead- 
ings, defendant  apQeala.    AiBrmsd. 

Byers  &  Byers,  for  appellant.  Kerr  & 
McCord  and  iL  V.  Newcomb,  for  respondeul. 

PARKER,  3.  This  Is  an  appeal  from  a 
Judgment"  rendered  upon  tbe  pleadings  In  fa- 
vor of  tbe  plalutlff.    By  tbe  complaint  It  is 
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alleged,  In  snbatance:  That  on  September 
28,  190S,  defendant  entered  Into  a  written 
contract  with  plaintiff,  by  the  terms  ot 
which  defendant  purchased  from  plaintiff  an 
Ice-maklng  and  refrigerating  plant  of  20  tons 
refrigerating  capacity,  consisting  of  the  ma- 
chinery and  materials  specifically  detailed 
and  set  forth  In  the  contract,  which  plant 
was  by  plaintiff  fnmlshed.  Installed,  and 
completed  in  all  things  In  accordance  with 
fbe  terms  and  conditions  of  the  contract,  a 
copy  of  which  Is  attached  to  the  complaint 
by  which  It  appears  to  have  been  executed 
October  6,  1906,  and  among  other  things  con- 
tains the  following: 

"AU  necessary  pipe,  fittings  and  hangers 
for  the  direct  expansion  of  ammonia  for  the 
proper  cooling  of  the  following  rooms  will 
be  famished: 

One  storage  room. 24'xl5'x9'  6"  82' 

One  ice  storage  room 14'xl5'x9'  6"  28* 

One  ice  cream  stg.  room ll'xlS'xS'  6"  14* 

'^hls  piping  will  be  placed  In  the  celling 
Of  the  above  rooms  and  will  be  guaranteed 
to  maintain  the   temperatures   required." 

"And  we  agree  that  this  machine  when 
properly  operated  and  connected  to  an  elec- 
tric power  plant  of  ample  capacity,  will  have 
a  refrigerating  duty  equal  to  the  melting  of 
20  tons  of  Ice  during  24  hours  of  coutinuous 
operation  at  70  B  P  M." 

"Capacity.  We  further  guarantee  that  this 
machine  will  include  an  Ice-makLng  capacity 
of  5  tons  every  24  hours,  besides  doing  all 
the  necessary  work,  with  a  contlunous  run 
of  21  hours  dally." 

"After  the  plant  Is  started  we  will  furnish 
an  engineer  to  have  charge  of  Its  operation 
for  10  days,  during  which  time  we  will  do 
the  work  and  produce  the  guaranteed  results 
berein  specified.  While  we  are  in  charge  you 
are  to  furnish  all  necessary  help,  togeuier 
with  fuel,  light,  water,  steam,  oil  waste  and 
all  other  necessary  supplies  for  the  success- 
ful operation  of  this  plant  At  the  end  of 
the  above  mentioned  10  days  you  shall  accept 
or  reject  the  plant,  it  being  understood,  how- 
ever, that  if  the  conditions  of  this  proposi- 
tion be  fulfilled  the  plant  shall  be  accepted 
If  rejected,  you  shall  notify  us  In  writing 
thereof  and  hereby  permit  us  to  enter  the 
IHremlses  and  remove  our  equipment  with- 
out charge  to  yon  and  upon  refunding  to  yon 
whatever  money  has  been  paid  ns.  An  ac- 
ceptance after  the  above  mentioned  period 
shall  be  in  fnll  discharge  of  all  agreements 
hereinbefore  contained." 

That  on  January  11, 1906,  the  plant  having 
been  fully  installed  and  tested  for  the  period 
of  ten  days  as  required  ^y  the  contract,  the 
defendant  accepted  the  same  in  writing  as 
follows:  "Seattle,  Wn.,  Jan.  11th,  1906.  The 
Fred  W.  Wolf  Company,  CSilcago,  Ills. — Gen- 
tlemen: This  Is  to  certif!^  that  the  twenty 
ton  refrigerating  plant,  including  a  five  ton 
ice-making  and  direct  expansion  piping  for 
room,  has  been  erected  In  a  proper  manner 
and  that  the  machine  ^Is  giving  every  satis- 


faction. We  bereby  render  this  as  an  ae- 
ceplance  of  the  contract  which  was  entered 
Into  with  you  on  October  6,  1005.  Yours 
truly,  Northwestern  Dairy  Company,  [Sign- 
ed] per  J.  O.  Bumam."  That  the  agreed  pur- 
chase price  of  the  plant  was  $5,750,  paj-ablo 
25  per  cent  at  time  of  acceptance,  25  per 
cent  20  days  after  acceptance,  25  per  cent 
60  days  after  acceptance,  and  25  per  cent  90 
days  after  acceptance.  That  defendant  has 
made  ail  payments  as  they  fell  due  save  the 
last  one,  falling  due  00  days  after  accept- 
ance, being  April  11,  1006,  for  which  Judg- 
ment Is  prayed  wltii  Interest  from  that  date. 
By  Its  answer  defendant  denies  the  allega- 
tions of  the  complaint  as  to  plaintiff's  com- 
pliance with  the  terms  of  the  contract;  but 
admits  the  making  of  the  contract,  and  ad- 
mits that  it  executed  the  written  acceptance, 
and  "alleges  that  said  writing  was  signed  un- 
der a  mistake  of  fact  in  this  that  the  defend- 
ant supposed  that  the  plant  erected  by  the 
plaintiff  would  maintain  the  temperatnre 
warranted  by  plaintiff,  and  that  the  plant 
would  be  of  the  capacity  warranted  by  plain- 
tiff," and  that  It  relied  on  the  warranty  la 
plaintiff's  contract  Defendant  denies  it  Is 
indebted  to  plaintiff  in  the  sum  claimed  or 
in  any  sum.  For  an  afilrmative  defense  and 
counterclaim  defendant  alleges  and  prays 
Judgment  as  follows:  "That  at  the  time 
the  said  plaintiff  completed  the  construction 
of  said  refrigerating  and  Ice-maklng  plant 
which  was  in  the  month  of  Janoary,  1906^ 
the  said  plant  would  maintain  the  temper- 
atures named,  and  this  defendant  supposed 
that  the  temperatures  wonld  be  maintained 
by  said  plant  during  the  summer  months, 
and  supposed  that  the  said  plant  was  of 
the  capacity  of  20  tons  daily,  and  shortly  be- 
fore April  11,  1906,  defendant  discovered 
that  said  plant  was  not  coming  up  to  the 
wairanty  of  plaintiff,  and  defendant  there- 
upon refused  to  make  another  payment  until 
the  plant  should  be  thoroughly  tested,  but 
this  defendant  was  not  able  fully  to  discover 
that  said  plant  would  not  do  the  work  which 
it  was  warranted  to  do,  and  that  it  was  not 
of  the  capacity  of  20  tons  dally  until  about 
the  month  of  July,  1906,  and  thereupon  this 
(infendant  notified  the  plalntifi:,  and  tba 
plaintiff  by  its  agent,  George  Ik  CUyton. 
with  whom  all  the  deals  between  plaintllf 
and  defendant  were  had,  and  to  whom  all 
payments  were  made  at  divers  and  sundry 
times  during  the  summer  of  1906,  and  during 
the  year  1907,  endeavored  to  make  said  plant 
produce  said  refrigerating  capacity,  and  to 
maintain  the  temperatures  of  said  premises 
as  warranted  by  said  plaintiff,  and  the  said 
plaintiff  was  totally  unable  to  make  said 
plant  come  up  to  its  warranty,  and  this  de- 
fendant has  since  and  during  said  time  giv- 
en the  said  plant  a  thorough  test,  and  said 
plant  as  constructed  by  the  plaintiff  is  not 
of  the  capacity  of  20  tons  refrigeration  daily, 
and  would  not  and  will  not  maintain  the 
temi>eratures  of  said  premises  daring  the 
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summer  moQths  as  warranted  by  the  plaln^ 
tiS  to  the  great  loss  and  damage  of  tlie  de- 
fendant That  by  reason  of  the  failure  of 
said  plant  as  erected  by  the  plaintiff  to  main- 
tain the  temperatvires  of  said  premises  as 
guaranteed,  and  by  reason  of  Its  failure  to 
maintain  the  refrigerating  capacity  warrant- 
ed by  plaintiff,  this  defendant  lias  suffered 
great  loss  and  damage  and  has  been  compel- 
led to  hire  experts  to  put  the  machinery  in 
proper  shape,  and  was  for  two  summers  de- 
prived of  the  use  of  the  plant  which  it  had 
contracted  for  and  thought  had  been  erected 
by  reason  of  endeavoring  to  make  the  said 
plant  do  the  work  which  it  had  been  guar- 
anteed to  do  by  the  plaintiff  to  the  loss  and 
damage  of  the  defendant  in  the  sum  of  $3,- 
000.  Wherefore  this  defendant  prays  that  it 
may  go  hence  without  day  and  recover  of 
and  from  the  plaintiff  the  sum  of  $1,5(^.52, 
together  with  the  costs  and  disbursements  of 
this  action."  Plaintiff  moved  for  judgment 
upon  the  pleadings  in  accordance  with  the 
prayer  of  its  complaint,  which  the  court 
granted,  and  entered  judgment  accordingly, 
from  which  defendant  has  appealed  to  this 
court. 

The  principal  questions  presented  are  up- 
on the  sufBciency  of  the  answer  as  a  defense 
and  coimterclalm:  (1)  Do  the  denials  of  the 
answer,  taken  in  connection  with  the  admis- 
sions as  to  the  contract  and  acceptance,  ten- 
der any  issue?  (2)  Do  the  facts  affirmative- 
ly pleaded  taken  in  connection  with  the 
admissions  as  to  the  contract  and  accept- 
ance constitute  a  defense  or  counterclaim? 
Learned  counsel  for  appellant  contend  "that 
the  denials  of  the  answer  alone  were  suffl- 
clent  to  preclude  any  judgment  on  the  plead- 
ings." It  is  true  that  the  answer  In  form 
denies  respondent's  compliance  with  the  con- 
tract, and  In  form  denies  it  is  indebted-  to 
resi)ondent,  but  the  effect  of  these  denials  Is 
entirely  destroyed  by  the  admitted  terms  of 
the  contract,  the  admitted  acceptance  of  the 
plant,  and  the  failure  to  plead  payment.  It 
seems  to  us  the  principle  annoimced  by  this 
court  In  Lake  v.  Stelnbach,  5  Wash.  6.59,  32 
Pac.  767,  shows  that  these  denials,  taken  In 
connection  with  the  admissions,  do  not  ten- 
der any  issue,  and,  so  far  as  the  denials 
Blone  are  concerned,  leave  the  material  al- 
legations of  the  complaint  unanswered.  That 
■was  an  action  to  recover  the  amount  due  up- 
on a  Judgment  rendered  in  another  state. 
The  allegations  of  the  complaint  being  In 
usual  form  and  sufficient  to  state  a  cause  for 
recovery,  the  answer  admitted  the  facts 
pleaded,  but  denied  there  was  any  money 
owing  uiwn  the  judgment;  and  then  set  up 
an  affirmative  defense.  Speaking  of  the  ef- 
fect of  such  a  denial  by  defendant,  the  court 
at  i>age  063  of  5  Wash.,  at  page  768  of  32 
Pac,  said:  "He  controverts  the  mere  conclu- 
sion drawn  by  the  pleader  from  the  facts 
stated,  and  'denies  that  there  Is  any  money 
doe  and  owing  to  the  said  plaintiff  on  any 
Judgment  whatever  obtained  bjr  said  plain- 
tiff against  said  defendant.' .  This  Is  not  such 


a  denial  as  is  contemplated  by  the  statute, 
and  it  puts  in  issue  no  fact  alleged.  Ligbt- 
uer  V.  Menzel,  35  Cal.  452;  Nelson  v.  Mur- 
ray, 23  Cal.  338;  BuUer  v.  Sidell  (C.  C.)  43 
Fed.  116;  Watson  t.  Lemen,  9  Colo.  20O,  11 
Pac.  88.  The  denial  of  indebtedness  is  mere- 
ly a  denial  of  a  legal  conclusion,  and  Is  per- 
missible only  in  cases  where  Indebtedness  Is 
pleaded  as  a  fact,  without  showing  how  It 
arose.  Boone,  Code  Pleading,  f§  63,  67.  As 
to  all  of  the  material  allegations  of  the  com- 
plaint In  this  case,  the  defendant  says  he 
neither  daiies  nor  admits  them.  In  other 
words,  he  does  not  controvert  them.  And, 
not  being  controverted,  the  statute  declares 
in  unmistakable  language  that  they  shall  bj 
taken  as  true.  The  facts  alleged  being  true, 
it  follows  that  the  plaintiff  was  entitled  to 
judgment  for  want  of  an  answer,  unless  the 
allegation  in  the  so-called  answer,  'that  more 
than  six  years  has  elapsed  since  the  cause  of 
said  action  on  said  judgment  referred  to  In 
plaintiff's  complaint  accrued,'  Is  new  matter 
constituting  a  defense  to  the  action.  Port  v. 
Parflt,  4  Wash.  SCO,  30  Pac.  328;  King  v. 
Ilwaco,  etc.,  Nav.  Co.,  1  Wash.  St.  127,  23 
Pac.  024."  National  Bank  v.  Western  Iron 
&  Steel  Co.,  14  Wash.  163,  44  Pac.  145.  The 
reason  of  this  rule  apiJlIes  with  equal  force 
to  appellant's  denial  of  the  respondent's  com- 
pliance with  the  terms  of  the  contract  after 
admitting  the  execution  of  the  unconditional 
written  acceptance  of  the  plant,  which  was 
an  admission  that  the  contract  was  compiled 
with.  This  prevents  appellant  from  putting 
in  Issue  the  performance  of  the  contract  by 
a  mere  denial  that  It  has  been  i)erformed. 
After  such  an  admission  of  the  exe<nitIon  of 
the  written  acceptance,  he  must  plead  some 
fact  to  avoid  its  legal  effect  before  it  can 
be  said  he  has  tendered  an  Issue  thereon. 
We  think  no  issue  was  tendered  by  these  de- 
nials. 

It  is  next  contended  In  behalf  of  appellant 
that  the  affirmative  facts  plead  in  the  an- 
swer are  sufficient  as  a  defense  and  coun- 
terclaim. It  will  be  noticed  by  the  allega- 
tions of  the  complaint  and  admissions  of  the 
answer  that  the  parties  have.  In  express 
terms  provided  by  their  original  written  con- 
tract for  the  manner  and  time  of  making  the 
test  of  the  plant  for  the  express  purpose  of 
determining  once  for  all  the  question  of 
■whether  or  not  the  plant  will  "produce  the 
guaranteed  results";  that,  upon  the  comple- 
tion of  the  10-day  test,  the  plant  shall  then 
be  accepted  or  rejected  by  appellant.  If  re- 
jected, respondent  Is  to  be  notified  and  the 
plant  removed,  and.  If  accepted,  such  accept- 
ance "shall  be  In  full  discharge  of  all  agree- 
ments hereinbefore  contained."  In  compli- 
ance with  these  terms  the  plant  was  tested, 
and  thereupon  accepted  by  respondent  In  the 
unequivocal  words  of  this  written  accept- 
ance. These  being  admitted  facts,  what  Is 
there  in  the  affirmative  allegations  of  tbto 
answer  to  avoid  this  formal  acceptance  of 
the  plant  having  the  effect  of  forecloRlng  all 
the  rights  claimed  under  such  all^atlons? 
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It  Is  alleged  that  the  acceptatice  was  sign- 
ed nnder  a  mistake  of  fact,  in  that  appellant 
supposed  the  plant  woold  maintain  the  tem- 
perature and  be  of  the  capacity  wdrranted, 
And  that  he  signed  the  acceptance  in  WUailce 
upon  the  warranty.  These  allegations  of 
the  appellant  cnii  aViill  It  nothing  If  as  k 
matter  of  fact  the  cotittttrt  and  acceptance 
by  their  very  terms  preclude  hltti  from  fals- 
ing ally  such  question.  It  is  further  alleged, 
and  these  seem  to  be  the  prlncli>al  facts  fi- 
lled upon,  "that  at  the  time  the  said  plain- 
tiff completed  the  construction  of  said  re- 
frigerating and  ice-making  plant  which  was 
in  the  month  of  January,  1906,  the  said 
plant  would  maintain  the  temperatures  nam- 
ed, and  this  defendant  supposed  that  the  tem- 
peratures *70uld  be  Maintained  by  said  plant 
during  the  summer  months,  and  supposed 
that  the  said  plant  was  of  the  capacity  of 
2b  tons  dally,  and  shortly  before  April.  11, 
1906,  defendant  discovered  that  said  plant 
was  not  coming  up  to  the  warranty  of  plain- 
tiff." Thus  is  presented  the  question  of  wheth- 
er or  not  after  acceptance  of  the  plant  ap- 
pellant can  avail  Itself  of  Its  alleged  dis- 
covery of  the  failure  of  the  plant  to  maintain 
the  stipulated  temperature  and  its  Want  Of 
capacity,  in  view  of  the  express  provisions 
of  the  contract,  the  test  made  in  compliance 
therewith,  and  the  acceptance  thereafter. 
Counsel  argue  that  these  allegations  of  the 
answer  show  a  latent  defect,  and  one  which 
could  not  be  discovered  until  the  warm 
weather  came,  and  that  it  was  only  then  it 
could  be  fully  determined  that  the  guaran- 
teed temperature  and  capacity  of  the  plant 
could  be  at  all  times  maintained.  The  trou- 
ble with  this  argument  is  that  as  one  of  the 
parties  to  the  contract  respondent  expressly 
agreed  that  the  guaranteed  results  to  be  ac- 
complished by  the  plant  should  be  determin- 
ed by  the  10-day  test,  at  the  conclusion  of 
which  the  plant  was  to  be  accepted  or  re- 
jected, and,  if  then  accepted,  the  same  should 
be  In  full  discharge  of  all  agreements  con- 
tained In  the  contract.  It  is  not  alleged  that 
there  was  any  fraud  in  the  making  of  the 
test,  nor  In  procuring  of  the  signing  of  the 
release,  nor  any  objections  on  the  part  of 
appellant  as  to  the  test  being  made  at  the 
time  it  was  made.  It  seems  to  us  the  prin- 
ciple involved  and  upon  which  the  case  of 
Green  v.  Ballard,  51  Wash.  149,  98  Pac.  95, 
was  decided,  is  decisive  of  this  question. 
In  ttmt  case  the  city  had  contracted  for  the 
■Inking  of  wells  to  produce  a  certain  quan- 
tity of  water  dally,  for  a  certain  period,  and 
upon  a  test  to  be  made  long  before  the  ex- 
piration of  the  period,  showing  the  capacity, 
the  wells  were  to  be  accepted  and  paid  for. 
After  the  completion  and  test,  showing  the 
agreed  capacity,  and  before  the  expiration 
of  the  period,  the  wells  failed  lu  ciipaclty, 
and,  this  being  uVged  as  a  defense  to  tlie  con- 
tractor's suit  for  his  agreed  compensntiou. 
this  court  conmiented  thereon,  on  page  134  ■ 
of  61  Wash.,  at  page  96  Of  9S  Pac.,  as  fol-  j 


lowfl:  "We  ikgree  with  connsel  tb&t  the  city 
contracted  for  the  snpply  agreed  upon  for 
the  period  of  14  monttifl,  and  alito  that  tbe 
proof  faUs  to  show  that  snch  aupply  was  in 
fact  furnished  for  that  period.  This  Would 
preclude  a  recovery  on  the  part  of  the  re- 
spondent, unlem  the  coutrkct  Itself  prorides 
how  the  capacity  of  the  well  shall  be  flscer- 
talned,  and  such  capacity  wa«  ascertained  in 
the  manner  thus  provided.  •  •  •  Thla  pro- 
vision shows  clearly  that  the  capacity  of  the 
well  for  the  entire  period  (fevered  by  tBe 
contract  was  to  be  ascertained  by  test,  and 
ttiat  the  contractor  was  to  be  paid  In  fnll 
for  bis  Work  long  before  the  explratkm 
of  the  14  months.  In  other  words,  it  waa 
agreed  bet\<r^n  the  parties  that  the  capncltr 
of  the  well  for  all  the  purposes  6t  the  con- 
tract should  be  ascertained  by  test  a«  flOoA 
as  the  respondent  was  successful  in  obtain- 
ing a  supply  of  ■Water  equal  to  1,500,000  gal- 
lons per  da:;y  of  24  hours,  and  that  he  should 
be  entitled  to  the  balance  due  under  the 
contract  at  that  time.  We  are  awAre  that, 
under  this  construction  of  the  contract,  the 
appellant  took  chances  on  the  snpply  holding 
out  for  tbe  full  period  of  14  months,  bnt  In 
our  opinion  no  other  constrilctlon  will  give 
full  effect  to  all  the  provisions  of  the  con- 
tract, which  are  somewhat  conflicting.  It 
follows  from  what  we  have  said  that  the  test 
made  by  the  appellant  established  the  ca- 
pacity of  the  well  within  the  meaning  of  the 
contract,  and  that  test  entitled  the  respond- 
ent to  the  full  compensatloh  provided  for  in 
the  contract."  This  is  in  keeping  with  the 
holdings  generally,  to  the  effect  that,  when 
the  parties  have  by  the  terilis  of  their  con- 
tract agreed  that  the  guaranteed  quality  or 
capacity  of  the  thing  to  be  furnished  shall 
be  determined  in  a  certain  manner,  and  it  is 
so  determined,  such  determination  becomes 
final.  Whether  the  guaranty  has  been  ful- 
filled is  by  the  terms  of  the  contract  to  be 
determined  by  test  and  acceptance  based 
thereon,  by  silence  after  an  agreed  time  for 
Inspection,  or  by  any  other  lawful  method, 
the  principle  involved  is  the  same.  Staver 
&  Walker  v.  Rogers,  3  Wash.  SL  G03,  2S  Pac. 
906;  Wasatch  Orchard  Co.  v.  Morgan  Can- 
ning Co.,  32  Utah,  229,  80  Pac.  1009,  12  L, 
B.  A.  (N.  S.)  541;  Walter  Pratt  &  Co.  v. 
Langston  Mercantile  Co.,  Ill  Mo.  App.  96. 
85  S.  W.  134;  Columbia  Rolling  Mill  Co.  v. 
Docket  Foundry,  etc.,  Co.,  3.">  X.  J.  Law,  391, 
26  AU.  8S8 ;  Rowell  v.  Oleson,  32  Mlun.  2SS, 
20  N.  W.  227;  King  et  al.  v.  Towsley,  04 
Iowa,  75.  19  N,  W.  859.  We  think  tbe  an- 
swer fails  to  show  facts  constituting  either 
a  defense  or  counterclaim. 

It  la  contended  that  the  motion  for  judg- 
ment on  the  i)leadiugs  was  an  Improper 
method  of  testing  apiteliaut's  answer.  This 
practice  has  heretofore  been  sanctioned  by 
this  court.  Port  v.  Parfit,  4  Wasli.  308,  30 
Pac.  82S:  Bethel  v.  Robinson,  4  Wash.  446. 
30  PaC.  734';  Lake  v.  Stcinbach,  5  Wash. 
C50,  32  Pac.  707;  Banna  v.  Sarag».  7  Wash. 
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414,  as  F«C.  127,  86  Pftc.  269 ;  CdvnbUt  Ntit. 
Bank  ▼.  Western  Iron  &  Steel  Co.,  14  tVaai. 
162,  44  Pac.  145;  Morris  r.  Healy  Ltlmber 
Co.,  33  Wash.  451,  74  Pac.  »82;  Hubenthal  v. 
Spokane  Sc  Inland  R.  Co.,  43  lyash.  677,  86 
Pac.  055.  In  the  case  last  cited,  at  page 
6S4  of  43  Wash.,  at  page  958  of  86  Pac,  the 
eotirt  said:  "Th^  first  question  dlsciiBaed  by 
the  aptiellantB  is  one  of  practice.  It  IS  claim- 
ed that  the  proper  way  to  test  the  sufficien- 
cy of  a  pleading  is  by  demurrer,  and  not  by 
notion  for  Judgment  on  the  pleadings.  As 
an  aDstra)::t  proposition  thlt  it  tniek  The 
practice  of  objectl^  to  the  introduction  of 
testimony,  or  moving  for  Judgment  on  the 
plefldlngB,  because  of  some  tortnal  defect  in 
the  pleadings  ^hlch  may  be  cured  by  amend- 
oiefats,  la  not  to  be  commended.  But,  tvbere 
the  motion  for  Jndgitaent  goes  to  the  8nt>- 
stance  of  the  action  or  defense  and  not  to  the 
mere  form  of  allegation,  there  is  no  reason 
why  the  practice  should  not  receive  the  Sanc- 
tion of  the  courts.  If  there  is  no  cause  6t 
action  or  no  defense,  and  no  defect  curable 
by  ikniendment,  the  time  of  the  court  should 
not  be  taketl  up  In  hedrtng  testimony  that 
can  avail  nothing."  We  think  enough  has 
been  said  in  our  discussion  of  the  admia- 
M'ons  and  affirmative  allegations  of  this  an- 
awet  to  show  that  the  motion  fbr  jndgment 
ntton  thte  jpleadlngs  went  to  the  very  sub- 
ftance  of  appellant's  defense  and  connter- 
claim.  The  answer  does  not  appear  apon  its 
face  to  be  misceptlble  of  amendment  so  far 
as  the  defense  and  counterclaim  therein  at- 
tempted to  be  Set  np  are  concemied.  We 
have  seen  that  stcb  defense  and  counterclaim 
Would  be  unavailing  to  appellant  no  matter 
bow  well  it  might  be  pleaded  as  to  form. 
Neither  does  it  appear  by  the  record  that  ap- 
pellant asked  or  desired  to  amend. 

We  conclQde  that  the  Judgment  of  tbcS 
learned  trial  conrt  should  be  affirmed.  It  is 
M  ordered. 

RUDKIN,  a  J.,  and  MOUNT,  DUNBAR, 
and  CROW,  JJ.,  concur. 


FISHER  V.  KENTON. 

(Supreme  Court  of  WaRhington.     Nov,  16, 
190!).) 

1.  Breach  of  Markiaoe  P^omisb  (|  34»)— Ex- 
istence OF  Co.»{TiiACT— Question  fob  Jury. 

Where  the  evidence.  In  ap  action  for  breach 
<rf  a  marriftite  promiae.  is  confllctlili;,  the  ex- 
fateace  of  a  contract  of  marriage  is  a  question 
for  the  jury. 

-.[Ed.  Note. — For  other  cages,  see  Breach  of 
Marriage  Promise,  Cent.  Dig.  $  .50 ;  Dec.  Dig.  t 
34.*] 

2.  App*At  ANb  Cbsob  (I  99ft*)  —  HKviEW — 
QuKsnoNS  or  Pact. 

The  finding  of  the  jury  as  to  the  existence 
of  a  contract  of  marriage  is  conclusive  on  re- 
view. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  |  3&14;  Deo.  Dig.  {  90d.*] 


S.  BAEAbH  olr  Mabiucok  Pibttm:  (f.  37*)— 

BVIDEirCE— WBi^LTja  OF   DSFENDAIJT. , 

Where  the  breach  of  a  marriage  proipise 
occnrred  but  a  few  mofathi  before  the  action 
therefor  wa^  begnn,  evideiuje  is  admissible  aa  to 
defendant's  financial  ability  at  the  time  of  trial. 
[Bfl.  Note.— For  other  cases,  see  Breach  of- 
Marriage  Promise,  Cent.  Dig.  {39;  Dec.  Dig.  i 
27.*] 

4,  JiaEAck  oir.  Ma^iIiaqe  PaOMiste  (J  ^1*)— 

DAiiAOES— Amount  AwAUDbo. 

A  judgment  for  96,000;  for  breach  of  a  mar- 
riage promise,  heU  not  excessive  under  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  .Breach  of 
Marriage  Promise,  Cent.  Dig.  |  47 ;  Dfec.  Dig.  { 
31.*] 

Department  i.  Appeal  from  Siiperlot 
Court,  King  CouHty;  R.  B.  Albertson,  Judge. 

Action  by  itillle  tlshet  against  O.  E.  Kea- 
yon.  From  a  Judgment  i'or  plaintiff;  defend- 
ant appeals.    AiAirmed. 

Jametf  T.  Lawler,  icor  appellant  H.  A.  P. 
Myers,  for  respondent. 

MOUNT,  J.  Resiwndeut  brought  .  this 
actioQ  to  recover  damages  for  an  alleged 
breach  of  [aroiuise  of  marriage.  Upon  a  trial 
of  the  case  to  the  court  and  a  Jury,  a  verdict 
was  returned  In  ber  favor  for  $9,000.  Upon 
defendant's  motion  f<>r  a  new  trial,  the  court 
required  the  plaiutUC  to  remit  $3,000  from 
the  verdict,  or  submit  to  a  new  trial.  This 
T«mi68ion  was  made,  aD4  a  judgment  entered 
against  defendant  for  $0,000.  He  appealB 
from  that  judgment 

He  argues  that  the  court  erred  in  refusing 
a  new  trial  because:  (1)  The  evidence  is  not 
sufficient  to  sustain  the  verdict;  and  (2)  the 
court  allowed  evidence  of  appjellant's  wealth, 
at  the  time  of  the  trial.  He  also  argues  that 
the  Judgment  Is  excessive.  There  is  abun- 
dant evidence  of  a  contract  of  marriage  in 
the  record.  Whllb  tbe  defefaddnt  cEanied  tUat 
there  had  ever  been  any  stabh  ooutiTact,  the 
course  of  conduct  of  the  parties,  together 
with  many  circumstances  in  the  case,  strong- 
ly corroborates  the  testimony  of  the  plaintiff. 
This  question  was  therefore  one  properly  for 
the  Jury,  and  the  finding  of  the  Jury  is  ecm- 
cluslve  here. 

It  Is  argued  that  the  codrt  erred  In  permit- 
ting the  respondent  to  prove  the  wealth  of 
the  appellant  at  the  time  of  the  trial.  The 
record  shows  that,  at  about  the  time  the 
complaint  was  served,  written  interroga- 
tories were  propounded  to  the  appellant,  one 
of  which  was:  "What  is  the  reasonable 
value  of  your  property?"  Appellant  answer- 
ed: "Probably  fS25,000  would  be  a  fair  teti- 
mate."  At  the  trial,  which  took  place  about 
six  months  later,  the  value  of  appellant's 
property  at  the  time  of  the  trial  was  again 
inquired  into.  The  rule  is  stated  in  JButher- 
land  on  Damages,  vol.  3  (3d  Bd.)  |  088,  as 
follows:  "The  evidence  of  the  defendant's 
financial  ability  must  be  limited  to  the  time 
tbe  breach  occurred,  or  to  such  time  as  be 
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adght  reasonably  be  expecfbfl  to  fulfill  bis 
contract ;  though  when  the  trial  of  the  action 
for  the  breach  occurs  soon  after  the  contract 
was  made,  proof  may  be  made  of  the  proper- 
ty owned  by  the  defendant  at  the  time  of  the 
trial."  See,  also,  2  Enc.  of  Evidence,  750; 
Vlerllng  v.  Binder,  113  Iowa,  337,  85  N.  W. 
621 ;  Douglas  t.  Gansman,  68  111.  170 ;  HcKee 
V.  Monser,  131  Iowa,  203,  108  N.  W.  228.  In 
this  case  the  date  of  the  breach  Is  not  al- 
leged; but  the  evidence  of  the  respondent 
shows  that  the  final  breach  occurred  but  a 
few  months  before  the  action  was  begun. 
Evidence  of  the  financial  ability  of  the  ap- 
pellant at  the  time  of  the  trial  was  there- 
fore admissible.  It  no  donbt  tended  to  show 
such  ability  at  the  time  of  the  breach,  and, 
la  the  absence  of  evidence  to  the  contrary, 
is  most  convincing  that  such  ability  was 
substantially  the  same  as  at  the  time  of  the 
breach.  The  court  therefore  did  not  err  In 
this  respect 

It  is  also  argued  that  the  Judgment  Is  ex- 
cessive. The  evidence  shows  that  the  par- 
ties were  engaged  to  be  married  for  about 
two  years.  The  respondent,  at  the  request 
of  the  appellant,  removed  from  her  home  in 
Red  Lodge,  Mont,  and  came  to  Seattle  In 
this  state,  where  the  wedding  was  to  take 
place.  She  was  greatly  humiliated.  The 
wealth  of  the  appellant  was  admitted  to  be 
$25,000.  There  is  evidence  tending  to  show 
that  he  was  worth  several  times  that  amonnt. 
Under  these  circumstances,  and  where  the 
court  and  Jury  have  seen  and  heard  the  par- 
ties, and  a  Judgment  has  been  fixed  at  an 
amount  which  does  not  appear  to  be  unrea- 
sonable upon  its  face,  we  are  not  disposed 
to  hold  that  it  is  excessive. 

The  Judgment  is  therefore  affirmed. 

RUDKIN,  O.  J.,  and  CROW,  DUNBAR, 
and  PABKBR,  JJ.,  concur. 


CITY  OF  SEATTLE  v.  EHICKSON. 

(Supreme  Court  of  Washington.     Nov.  15, 
1909.) 

1.  Adulteration  (§  12*)— Watered  Milk- 
Food— Evidence. 

In  a  prosecution  for  having  in  posaesaion, 
with  intent  to  sell  for  human  food,  milk  to 
which  water  bad  l>een  added,  in  violation  of  a 
city  ordinance,  evidence  held  to  warrant  a  find- 
ing that  the  milk  was  intended  for  sale  for  hu- 
man food. 

[Ed.  Note. — For  other  cases,  see  Adulteration, 
Dec.  Dig.  S  12.*] 

2.  Aditltekatior  ($  13*)— Watebed  Milk- 
Food— Evidence— Question  FOB  JUBY. 

Whether  water  had  been  added  to  the  milk 
held,  under  the  evidence,  a  question  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Adulteration, 
Dec  Dig.  f  13.*] 

8.  Cbimiwal  Law  (S  701*)— Kioht  of  Accus- 
ed TO  BE  Hka&d  by  Counsel— Regulation 
OF  Right. 

A  person  accused  of  crime  has  a  constitu- 
tional nght  to  tie  heard  by  counsel,  and  of  this 


rlg^  tli'e  oonkt  maf  not  deprive  him ;  bat  it  may 
regulate  the  exercise  of  the  right  by  leaaonabto 
rules  and  regulations. 

[Bid.  Note. — For  other  cases,  see  Criadnal 
Law,  Dec.  Dig.  {  701.*] 

i.  Cbiminal  Law  (}  711*)— Right  of  Accusbo 
TO  BE  Heabd  bt  Counsel— LntiTisa  Ax- 
ouMENT  OF  Counsel. 

It  was  not  an  abuse  of  discretion,  or  a  de- 
nial of  defendant's  constitutional  right,  to  limit 
his  counsel  to  15  minutes'  argument  to  the 
jury,  in  a  prosecution  for  the  violation  of  a  dty 
ordinance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1657;  Dec.  Dig.  {  711.*J 

Chadwick,  J.,  dissentipg  in  part  j 

Department  1.  Appeal  from  Superior 
Court,  King  County;   Wilson  B.  Oay.  Judge, 

A.  Z.  Erickson  was  conyicted  of  Tiolatlns 
a  city  ordinance,  and  he  appeals.    Affirmed. 

John  E.  Humphries  and  George  B.  Cole, 
for  api)ellant  Ellis  De  Bruler,  for  resx>ond- 
ent 


RUDKIN,  C.  .7.  The  aK>ellant  was  con- 
victed of  the  crime  of -having  in  his  po8se»- 
sion,  custody,  keA  control,  with  Intent  to  sell 
for  human  food,  milk  to  which  water  bad 
been  added,  contrary  to  an  ordinance  of  th« 
city  of  Seattle.  From  the  Judgment  of  con- 
viction, this  appeal  is  prosecuted,  and  two  er- 
rors are  assigned  as  grounds  for  reversal: 
First  insufficiency  of  the  evidence  to  JvatUy 
the  verdict  and  Judgment;  and,  second,  error 
in  law  in  limiting  counsel  for  appellant  to 
15  minutes  in  their  argument  to  the  Jury. 

It  is  conceded  that  the  appellant  is  ea- 
gaged  in  the  business  of  selling  and  d(diveiv 
lug  milk  for  human  food  In  the  dty  of  Se> 
attle,  and  that  on  the  date  alleged  in  tbe 
complaint  two  samples  were  taken  from  a 
can  of  milk  In  the  possession  of  one  ot  his 
drivers.  There  were  t)ut  two  controverted 
questions  of  fact  at  the  trial:  First  was 
the  miik  in  the  can  from  which  the  samples 
were  taken  lnt«ided  for  sale  for  human 
food?  And,  second,,  was  the  milk  watered? 
The  testimony  on  these  issues  was  very  brief. 
The  driver  testified  that  he  Iiad  completed 
his  morning  delivery  at  the  time  tlie  samples 
were  taken,  that  the  samples  were  taken 
from  a  can  of  sour  milk  which  he  was  tak- 
ing home  from  a  restaurant  that  this  waa 
the  only  can  in  his  wagon  containing  millc 
at  the  time,  and  that  the  milk  was  not  In- 
tended for  sale.  The  dty  Inspector  who  took 
the  samples  testified,  on  the  other  hand,  that 
the  driver  had  30  or  40  cans  tn  his  wagon, 
that  he  examined  5  or  6  of  these,  each  of 
which  contained  milk,  and  other  testimony 
on  the  part  of  the  city  showed  that  the  milk 
was  not  soar.  In  view  of  this  testimony,  the 
business  In  which  the  appellant  was  engag- 
ed, the  conduct  of  the  driver  at  the  time 
the  samples  were  taken,  and  all  the  surround- 
ing circumstances,  we  think  the  Jury  were 
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warranted  In  UTlng  that  the  ntUk.  watln- 
tended  for  sale  for  human  food. 
■  The  appellant  <uid  his  employte  teetlfled 
that  no  water  was  added  to  the  milk  while 
In  their  xx^ssesalon,  ao  that  the  qnestion  of 
whether  the  milk  waa  watered  depended  up- 
on  the  testimony  of  the  two  chemists  who 
analyzed  the  samples  above  referred  to,  the 
one  for  the  appellant,  the  other  for  the  re- 
spondent These  two  witnesses  differed  In 
their  coacinslona  only.  Bach  found  substan- 
tially the  same  percentage  of  butter  fat  and 
other  solids  In  the  milk,  and  eadti  testified 
that  the  milk  was  considerably  below  normal 
tn  respect  to  these  solids.  The  witness  for 
the  respondent  testified  that  the  milk  was 
watered,  while  the  witness  for  the  appellant 
testified  that  It  was  only  skimmed.  A  bare 
statement  of  this  testimony  shows  that  the 
question  at  Issue  was  for  the  Jury. 

We  think,  also,  that  a  mere  statement  of 
the  issnes  and  testimony  shows  that  the 
court  did  not  abuse  Its  discretion  In  limiting 
the  time  for  argument  before  the  jury.  A 
person  accused  of  crime  has  a  constitutional 
right  to  be  heard  by  counsel,  and  of  this 
right  the  court  may  not  deprive  him;  but 
at  the  same  time  the  power  of  the  court  to 
regulate  the  exercise  of  the  right  by  reason- 
able rules  and  regulations  Is  no  longer  ques- 
tioned. "In  the  absence  of  statutory  pro- 
visions prescribing  the  practice,  it  rests  In 
the  sound  discretion  of  the  court  to  put  a 
proper  limit  to  the  time  to  be  consumed  by 
counsel  in  argument,  a  discretion  with  which 
an  appellate  court  will  not  interfere  unless 
the  time  was  made  so  short  as  to  be  manifest- 
ly prejudicial  to  the  rights  of  the  party  com- 
plaining. 2  Ency.  Fl.  &  Pr.  p.  701.  The  rule 
to  thus  stated  In  People  v.  Kelly,  94  N.  Y. 
626:  "The  time  which  counsel  are  to  occupy 
In  presenting  a  case  to  the  consideration  of 
the  jury  necessarily  must  be,  to  a  great  ex- 
tent, a  matter  in  the  discretion  of  the  court 
Were  it  otherwise,  an  unlimited  period  might 
be  taken  without  any  advantage  to  the  client, 
and  causing  great  delay  in  the  proceedings 
of  the  court  and  an  injury  to  the  administra- 
tion of  justice.  The  time  to  be  used  for 
such  a  purpose  must  therefore  be  a  matter 
to  be  regulated  by  the  presiding  judge  upon 
the  trial,  the  same  as  any  other  proceeding 
during  the  progress  of  the  case.  It  to  to  be 
presumed  that  the  court  will  properly  guard 
and  protect  the  rights  of  parties  so  that 
Justice  can  be  administered  to  all,  and  the 
Judge  to  certainly  a  competent  and  prop- 
er person  to  determine  as  to  the  time  which 
would  be  required  for  a  proper  discussion 
and  presentation  of  the  case  on  triaL  Hence 
It  follows  that  a  court  has  a  right  to  exer- 
cise a  discretion  In  this  respect,  and  unless 
■nch  discretion  is  abused  it  is  not  the  sub- 
ject of  review  In  a  higher  tribunal."  In 
State  V.  Page,  21  Mo.  257,  64  Am.  Dec.  229, 
after  tracing  the  practice  of  limiting  the  time 


tor  argnoient  Is  Judlctol  proceedings  baek 
to  ancient  Greece  and  Rome,  the  court  said : 
"We  conclude  therefore  that  a  quarter  of  an 
hour  allowed  to  a  modem  orator  in  a  petty 
case  of  cutting  down  timber  on  the  school 
lands  caoaot  be  considered  as  an  Inhlbltioo 
to  be  heard  In  defense  of  hto  client"  With- 
in these  rules  we  do  not  think  that  any  abuse 
of  dtocretton  has  been  manifested  here. 
Counsel  for  appellant  cite  State  v.  Mayo,  42 
Wash.  640,  85  Pac.  261,  In  support  of  the 
claim  that  there  was  an  abuse  of  discretion 
on  the  part  of  the  court  below;  but  In  the 
Mayo  Case  the  accused  waa  on  trial  for  hto 
life,  the  trial  was  long  and  tedious,  and  the 
testimony  voluminous.  Such  a  case  forms 
no  criterion  for  a  simple  case  like  this. 

There  to  no  error  In  the  record,  and  the 
judgment  to  affirmed. 

FUUjEBTOM.  OOSE,  and  MORRIS,  JJ., 
concur. 

CHADWIQK,  J.  The  evidence  In  thto 
case  to  abundant  to  sustain  the  verdict; 
but  I  cannot  agree  with  that  part  of  the 
(H>lnloa '  of  the  court  holding  that  15  min- 
utes was  sufficient  time  for  argument  to 
the  Jury. 


(Se  Wash.  1) 
SCURRT  st  aL  V.  CITY  OP  SEATTLa 

(Supreme  Court  of  Washington.    Nov.  16^ 
1909.) 

1.  Lost  Instruiiknts  (8  8*)— EJvidkwok— Su»- 
ncrewoT. 

To  Mtablish  a  lost  Inatmment,  the  evidence 
must  be  of  such  a  character  as  to  leave  no  rea- 
sonable doubt  as  to  the  terms  of  the  instrument, 
and  it  is.  not  enoutrh  that  a  witaess  states  his 
understanding  of  Its  legal  effect 

[Ed.  Note.— For  other  cases,  see  Lost  Instm- 
DMnta,  Cent  Dig.  |  17;   Dec  Dig.  i  &*] 

2,  LOn  IlfBIRTmCNTB  (i  8*)— BVIDKHOK— SXTF- 

Where  the  memory  of  a  witness  who  had 
prepared  a  lost  Instrument  which  eontainel  con- 
ditions on  whidi  a  deed  of  land  to  a  city  was 
ezecnted  was  so  indistinct  ss  to  prevent  Um 
from  stating  even  the  substance  of  the  contents 
of  the  writmg,  the  lost  writing  was  not  proved, 
though  he  stated  with  clearness  hto  understand- 
ing of  the  legal  etFect  thereof. 

\Ed.  Note.— For  other  cases,  see  liost  Instru- 
ments. Cent.  mr.  I  17;   Dec.  Dltt.  I  8.*1 

Department  1.  Appeal  from  Superior 
Court,  King  County;  George  B.  Morris, 
Judge. 

Action  by  Nellie  M.  Scurry  and  others 
against  the  City  of  Seattle.  From  a  judg- 
ment for  defendant,  plalntUfs  appeal.-  Af- 
firmed. 

James  Ktefer,  for  appellants.  Scott  Cal- 
houn and  Stephen  V.  Carey,  for  respondent 

rULUEJRTON,  J.  On  February  7,  1890, 
the  appellants  executed  and  delivered  to 
the  city  of  Seattle  a  deed  conveying  to  the 
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<Att  a  triangalar  tnici  oi  land  dftttAtM  Kt 
the  Junction  bf  BrbaawaJ'  and  Tert*ee  iv»- 
nties.  Th«  deed,  while  it  ctfntained  no  ctfre- 
nants  of  Warranty,  contained  no  wordd  of 
lltnitatloh  of  an^  kind.  The  dty  a«8ii«a  the 
property  fof  the  phrpoae  «f  conttructlng  an 
engine  home  thereon,  and  shortljr  ctfter  re^ 
celTldg  the  deed  did  constrnct  tui  engine 
bonse  on  the  property,  and  Installed  therein 
a  fire  engine  and  other  flre-extingttMhlng  ai>- 
Darattia.  Hie  dty  maintained  the  house 
as  a  fire  station  until  some  titne  in  tile  jrear 
1904,  ^heti  It  constructed  a  more  conliliodi- 
om  fire  station  soine  little  distance  away, 
and  moved  its  flte-eztingulshlng  apparatus 
titereto,  abandoning  the  old  honae  as  an  ac- 
tive fire  station,  although  SflU  using  It  as 
a  place  to  store  old  equipment,  or  equip- 
ment not  then  In  active  use.  This  action 
was  begun  by  the  appellants  In  1905  to  re- 
OOTer  thie  propertj'  from  the  city.  In  their 
complaint  the  appellants  alleged  that  the 
property  was  conveyed  to  the  city  on  the 
eipresS  condition  that  It  Should  rembln  the 
property  of  the  city  as  long,  and  as  long 
ottl^,  as  it  should  use  the  same  as  a  Are 
station  in  which  It  keflt  therein  tor  acttre 
use  a  steant  fire  engine  and  hose  cart  as 
part  of  the  fire  department  system  of  the 
city;  which  conditions,  It  was  further  al- 
leged, although  not  included  in  the  deed 
proper,  Were  set  forth  in  a  separate  writing 
and  delivered  t6  the  city  along  with  the 
deed  «tid  as  a  part  thereof,  tiud  that  the 
city  had  abandoned  the  property  as  a  fire 
station  and  ceased  to  use  It  as  such.  The  al- 
legations as  to  the  conditions  on  which  the 
property  was  convoyed  to  tlie  city  werb  put 
ill  issue  bj  the  City,  dnd  a  trial  had  tbere- 
6n,  which  resulted  lu  a  Judgm^it  la  the 
ci^'B  favor. 

The  writing  containing  the  eonditlona  on 
which  the  deed  wag  delivered  could  joot  be 
produced  at  the  trial,  and  the  appellants 
A>ught  to  establish  its  terms  by  parol  evi- 
dence. To  prove  the  contents  of  the  lost 
Inrtrunient  there  ynA  only  one  i^itness, 
the  husband  of  one  of  the  ftppeQants,  and 
his  memory  of  the  language  In  which  the 
agreement  was  stated,  although  he  testified 
tint  be  prepared  it  himself,  Was  so  Ihdis- 
tinct  as  scarcely  to  rlSe  to  dignity  of  proof. 
While  be  stated  with  clearness  his  uMlbr- 
standlng  Of  the  legal  effect  of  the  histrtt- 
ment,  he  did  not  relate  even  the  subBtahcC 
<tf  the  cbntents  of  the  Writing  itsdlf.  In  or- 
der to  establish  a  lost  instrument  on  b^alf 
of  a  party  asserting  rlgiits  Under  it,  tiie 
evidence  must  be  clear  and  positive  and  ot 
such  a  character  as  to  leave  no  reasonable 
doubt  as  to  terms  and  conditions  of  the  in' 
strument.  It  is  not  enough  that  it  be  es- 
tablished ttiat  an  .  instrument  containing 
some  form  of  limitation  at  some  time  ex- 
isted, nor  is  it  enough  that  some  witness 
is  able  to  state  his  understanding  of  the 
legal  efCect  of  the  instroment  The  coa- 
teatM  of  the  instrument  must  be  substan- 


tNtUj'  tta^eB,  tai  Mn^  Mkik  cRbmess  that 
the  court  can  deterlblnis  Itt  legal  effect  from 
tile  languSge  used  thereto.  Thie  rule  as  to 
the  proof  required  to  itataMlSIi  ii  fott  In- 
strument waB  fearly  atnaoanced  bjr  the  Ba- 
preme  Court  Of  the  Vaited  States  In  the 
following  language:  '"When  a  written  coD' 
tr^ct  is  to  be  proved,  not  fey  itself,  but  by 
parol  teMImduy,  no  vagiie,  tnieettttlii  reeo)-> 
lection  conceiving  Its  BtlpUlfltibiis  dught  to 
supply  the  place  of  tb*  I^Titten  bntrmnent 
itself.  The  siibstajice  df  the  agreement 
ought  tfo  be  pi-oted  satisfactMrity;  and.  If 
that  cannot  be  done,  the  ilarty  is  in  the  con- 
dition of  every  other  suitor  in  court  *^ho 
makes  a  claim  -whibb  he  cUttnot  snpport. 
When  parties  ireilUee  their  contract  t6  writ- 
ing, the  obligations  and  rights  of  eilcb  are 
descrlbied  and  limited  by  the  InstrBment  it- 
self. The  safety  whidi  is  expected  from 
th^m  would  be  tuUcii  impaired  if  they  could 
be  established  upUb  Uncertain  and  vagne 
impressions,  made  by  a  conterMtfon  ante- 
cfedent  to  thfe  tfeductlon  of  the  agreement" 
asiyloe  t.  ttiggs,  1  Ptet  691,  7  L.  Bd.  2m 
So  In  Nichdlson  v.  Taipei'.  »  Oal.  ^7,  26 
Pac.  1101,  it  was  said'  "The  matterial  ques- 
tion waA  as  to  thb  language  of  ttie  written 
contract  Whether  lost  ot  not  ihere  can 
be  no  evidence,  in  the  tibsenee  of  mistake 
or  fraud,  of  the  Itatention  of  the  parties, 
other  than  the  written  ifastrument  itself. 
The  rights  of  the  parties  must  be  Ascertain- 
ed from  Its  terms.  Code  Cir.  Proe.  {  186a 
The  Code  expressly  provides  in  case  of  lost 
Instrulnents  for  oral  evidence  of  their  con- 
tents. Code  CI+.  Proc.  It  ISNJ,  and  IStO, 
subd.  14.  EMdeiice  of  the  character  receiT- 
ed  in  this  case  imposes  upon  the  court  the 
cdnstructioii  of  the  contract  by  the  wit- 
ness. In  tr.  S.  T.  firltton,  2  Mason,  464, 
Fed.  Cas.  No.  14,660,  iUstlce  Story  remark- 
ed: 'If  no  such  copy  exists,  the  contents 
may  be  jproved  by  parol  etidence  by  wit- 
nesses who  have  seen  and  read  it,  and  can 
speak  pointedly  and  clearly  to  its  tenor  and 
contents.'"  The  l^jlremfe  Court  of  Illinois, 
commenting  on  testlmoiiy  <^ered  to  prove 
the  contents  bf  a  lost  deed,  uses  this  ittn- 
guage:  "Fott  testifies  he  was  preseht  when 
It  Was  made;  that  It  wtis  read  over  by 
Jamison;  that  the  condlderation  was  $110; 
that  It  ^'as  for  the  land  in  dispute;  but 
tvhethet  it  was  a  warranty  or  quitclaim 
deed  he  does  hot  know.  He  professes  to 
give  no  part  of  its  contents,  or  even  its 
terms,  except  that  it  was  a  deed  for  this 
land  from  Gibson  to  Dunn..  To  prove  the 
contents  of  a  written  instrument,  the  vague 
recollections  Of  witnesses  are  hot  sufilclent 
to  supply  its  place.  The  ^iibstance  of  the 
contract  ouj;ht  to  be  proved  satisfactorily, 
and,  if  that  canti<it  be  done,  the  party  iS 
In  the  condition  of  eyer^  other  Suitor  in 
court  who  has  no  witnesses  to  suppbri  his 
claim.  When  the  parties  rediice  their  con- 
tract to  writing,  the  obligatlau  and  duties 
of  each  are  described  and  limited  by  the  in- 
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strument  Itself.  The  safety  which  1b  ex- 
pected from  them  *cnild  be  trrach  Impaired 
If  they  ctmld  be  establiahM  npoti  imc«rt&in 
and  vagne  Imprepslokd  of  witnesses."  Rank- 
In  v.  Crow,  19  ni.  caC  See,  also,  17  Cyc. 
773  et  seq.  Testing  the  evidence  in  Qie  case 
at  bar  by  these  rules,  It  seems  to  vs  to  fall 
far  short  of  establlabUg  the  fact  that  the 
deed  A-Om  the  appellant^  to  the  city  was  ac- 
companied witti  a  condition  to  the  effect 
that  It  Should  hecome  told  to  case  the  dty 
ceased  t6  use  the  property  therein  conveyed 
as  a  fire  station  In  w;hlch  It  kept  and  main- 
tained for  actlte  nse  a  sbarn  tire  engine 
and  a  hose  cart  as  a  part  of  the  fire  de- 
partment system  of  the  ctty  6t  Seattle. 

The  Judgment  appealed  from  "(rlU  Stand 
affirmed. 

BUDKIN,  C.  J.,  and  CflADWiOK  and 
60SB,  33.,  concur.  MOBRIS,  3.,  tOOk  no 
part 


STATE)  ex  reL  GIBSON  v.  QJLIXAAM  et  at, 

Superior  Court  Jadgel. 
(Sopreitte  Court  of  Washington.    Kov.  20,  1809.) 

1.  GbAND    JtJBY    (i    20*)— Appeabahcb    ahd 
Ikpankliko, 

liaws  1909,  p.  133,  c.  73»  S  »,  providing  that 
grand  Jurors  Bhafl  be  drawn  is  heMiilberore  pro- 
vided, refers  only  CO  the  mfttter  of  dttiwing 
grand  jurors  from  the  jury  list,  and  does  not 
itdt  to  the  tline  for  hpi^earanee  In  coart  and 
impaneling  «f  such  jury  as  provided  in  the  0re- 
<JMliig  secMoo,  tthlea  relates  to  trial  jttron,  and 
the  time  for  hnjwtteliag  a  grand  Jaiy  n  within 
the  diSbfttiMi  of  the  sap«rior  ooott. . 

[Ed.  Note.— j^or  other  cisea,  see  Qtand  Jury, 
Cent.  Dig.  {  56;  Dec.  Dig.  i  20.»] 

2,  (Gband   Juby    ({   2*)— Drawiko    amd   Im- 

PANELJNG— RePEAI,  BT  IMPLICATION. 

Am  Laws  1905,  p.  2.7T)i,  c.  14^,  and  Laws 
1000,  p.  131,  c.  73,  are  each  complete  in  itself, 
and  purport  to  cover  the  whole  subject  of  select- 
ing, Bumrhoning,  and  impaneliilg  both  grand  and 
petit  jurors,  the  latter  act  repeals  the  fonher. 
fBd.  Note.— For  other  ekita,  see  GMbd  Jttty, 
Cent.  Dis.  |  1 ;    D«o.  Dig.  i  Z*] 

DeptirttteAt  2.  Original  pfoceedlngA  oil  the 
reiktlon  of  W.  O.  Gibson  for  a  writ  of  pto- 
mwtlon  against  Mitchell  GlllfHtn  and  Others, 
as  Judges  ef  the  ISnperlor  Court  of  King 
Oounty,  and  others.    Writ  denied< 

Kenneth  Mackintosh,  fbr  relatoi^  ft.  W. 
Prlgmore,  for  respondents. 

PARKEK,  J.  By  this  proceeding  the  re- 
lator, as  a  taxpayer,  seeks  a  writ  of  prohibi- 
tion directed  against  the  respondents,  com- 
manding them  to  desist  from  summoning  a 
grand  Jury,  which  It  IS  Alleged  thef  are  un- 
lawfully proceeding  to  do.  The  facts  are  un- 
disputed ;  the  question  tires6Uted  tielng  only 
ia  to  whether  or  not  the  ibannef  In  which 

?ie  respondents  are  proceeding  la  lawfnl. 
he  record  Shows  the  following:  On  the 
13th,  being  the  second  Saturday,  of  Novem- 
ber, 1909,  the  Judges  of  the  superior  court 


for  King  comity  ontovd  an  oiQar  dilecittng 
tbo  derk  of  ttutt  court  to  draw  from  the  Joy 
boxes  as  reqnireil  117  law  24  names  of  persona 
to  serve  as  grand  Jrftofii  lH  said  oovrt,  which 
tras  thoa  aiid  then  dontt  tiy  the  cievk  ac- 
cordingly, whMciipon  the  court  cansed  a  v»- 
nlre  to  be  IsstMd  summoning  said  Jurats, 
Which  iffui  by  (Uroctloa  df  the  court  mad« 
returaahlo  Into  court  on  Sfooday,  Norbmber 
22,  1900.  It  la  not  contended  that  there  vraS 
any  irregnlarlty  In  an^  of  the  proceedliigs, 
other  than  in  ttie  fixing  of  tb«  dat«  for  tUo 
rettivb  On  Monday,  Novembor  22d,'  tibie  con. 
teation  baaed  upon  this  fact  bedag  that,  under 
tho  law,  the  superior  courts  have  lio  powair 
to  imfMnel  a  grand  Jury  tmlebs  the  same  bb 
ofdered  and  drawn  on  the  second  Saturday 
ot  tti«  calendar  niont&  preceding  the  month 
in  which  tite  Jury  ig  to  s^irre,  and  that  a 
grand  Jury  drawn  and  impaneiied  dnrliig  tho 
sarno  montli,  or  impaneled  prior  to  tue  Brat 
Monday  Of  the  month  sticceeding  the  atatr- 
Ing,  would  fiot  be  a  legally  cbnstltnted  body, 
and  thus  be  an  onwarranted  Burden  dpoa  thb 
taxpayer.  Learned  connsoi  for  relator  rest* 
his  contention  ntion  the  provisions  of  Mctlonii 
4  and  IS,  c.  73,  p.  133,  I>aw«  1009,  irhtch  tro 
a«  follows: 

"sec.  4.  Jtiry  terms  Shall  commencts  on  the 
first  mbndfty  in  each  month,  unltos  positioned 
to  a  later  date  by  order  of  the  Judge  or 
Judges  of  the  superior  contt,  bttt  It  shall  ftot 
be  necessary  to  call  a  Jury  for  any  month  In 
any  county  onliss  the  Judgo  or  JudgSes  Of  the 
superior  Court  of  that  connty  shall  consider 
that  therift  Is  sufi^ent  business  to  be  submit- 
ted to  a  Jort  to  require  that  one  be  called. 
When  the  Judge  or  judges  of  the  stit)eM<>r 
court  of  any  conhty  sball  deehi  that  the  ptfb- 
Ilc  haslnesd  rt»}ttlres  a  Jury  term  to  be  tabid, 
he  or  they  shall  require  the  county  clert  to 
draw  a  jury  to  serve  for  the  ensttlng  month. 
The  county  derk  on  the  second  Saturday  of 
the  calendar  month  preceding  the  month  00 
which  the  jury  is  to  be  callfed  to  eerv*,  shall 
be  blindfolded  and  in  the  t)re8encfe  of  the 
judge  or  judges  of  the  sttperlor  court,  shall 
draw  frob  the  Jury  botea  such  number  of 
names  as  tho  judge  or  Judges  may  havie  or- 
dered to  bo  Summoned  as  Jurors  ifbt  the  «n- 
snlhg  taonth.  The  names  shall  be  drawn  In 
eqnal  number  froin  eadl  JttlTr  b6x,  and  befbre 
the  drawing  is  made  tho  box  shall  be  shaken 
up  so  that  the  slips  bearing  names  thereon 
may  be  thoroughly  mixed,  and  the  drawing 
6T  the  slips  shall  depend  purely  upon  chance. 
The  names  of  i>er80nS  so  drawn  to  serve  as 
Juror*  Ahall  be  strhck  from  the  Jury  list  by 
the  ebnnty  clerk,  and  they  shall  not  fee  callfed 
to  serve  as  Jurors  for  five  years  thereafter, 
unless  their  services  shall  be  necessary  be- 
canse  there  are  not  sufficient  comtJetfent  Ju- 
rors to  be  found  within  the  county  who  have 
not  served  within  that  time. 

"Sec.  5.  Whenever  the  Judge  or  Judges  of 
the  superior  court  of  any  county  in  the  state 
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shall  desire  to  smninon  a  grand  Jury,  the 
names  of  persona  to  serve  as  grand  jurors 
shall  be  drawn  from  the  jary  list  as  herein- 
before provided.    •    •    •»• 

It  Is  argued  that  section  6,  by  reference 
to  the  preceding  provisions  relating  to  draw- 
ing trial  juries,  determines  not  only  the  man- 
Ber  and  time  of  drawing  grand  juries,  but 
also  determines  the  time  when  the  grand 
Jurors  shall  be  summoned  to  appear  in  court 
and  be  Impaneled.  We  are  unable  to  agree 
with  this  contention.  The  language  of  sec- 
tion 6  Is :  "The  names  of  persons  to  serve 
as  grand  jurors  shall  be  drawn  from  the  jury 
list  as  hereinbefore  provided."  No  doubt 
this  refers  to  the  provisions  of  section  4  so 
far  as  the  matter  of  drawing  is  concerned, 
since  no  other  provisions  of  the  act  relate  to 
that  subject;  but  these  words  of  section  6 
only  refer  to  preceding  provisions  of  the  act 
relating  to  the  single  matter  of  drawing  the 
names  of  persons  to  serve  as  grand  Jurors 
from  the  Jury  list,  and  malce  no  reference  to 
the  time  of  the  appearing  in  court  and  Im- 
paneling of  the  grand  jury.  All  the  provi- 
sions of  the  act  in  any  way  bearing  upon  the 
question  involved  are  those  above  quoted. 
We  are  of  the  opinion  that  the  matter  of 
time  for  the  appearance  In  court  and  the 
Impaneling  of  the  grand  jury  is  within  the 
discretion  of  the  superior  court,  since  the 
law  Is  silent  upon  that  subject. 

While  counsel  seems  to  rest  the  claims  of 
the  relator  upon  the  construction  of  the 
above^quoted  law  contended  for,  it  is  sug- 
gested that  the  provisions  of  the  jury  law  of 
1906  (Laws  1006,  p.  270,  c.  146)  are  still  in 
force  so  far  as  fixing  the  times  for  Impanel- 
ing grand  Juries  are  concerned.  It  is  true 
that  section  4  of  that  law  seemed  to  require 
the  drawing  on  the  second  Saturday  of  the 
month  for  any  grand  Jury  which  is  to  serve 
during  the  ensuing  three  months;  but  we 
are  of  the  opinion  that  law  is  repealed  by 
the  law  of  1909,  above  quoted  from,  although 
the  latter  does  not  by  express  terms  repeal 
the  former.  Bach  of  these  laws  is  complete 
within  itself,  and  purports  to  cover  the  whole 
subject-matter  of  selecting  and  summoning 
Jurors,  both  grand  and  petit  In  such  case 
the  later  law  has  the  effect  of  repealing  the 
whole  of  the  former,  even  though  the  former 
may  provide  for  some  things  not  covered  by 
the  later.  Mansfield  by  Bank,  6  Wash.  665, 
668,  32  Paa  789,  999;  Leavitt  v.  Chambers, 
16  Wash.  353,  47  Pac.  755 ;  Stetson-Post  Mill 
Co.  V.  Brown,  21  Wash.  619,  59  Pac.  507,  75 
Am.  St.  Rep.  862 ;  Nelson  v.  Nelson  Bennett 
Co.,  31  Wash.  117,  71  Pac.  740;  26  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  731. 

We  consider  that  there  are  no  facts  in  this 
record  showing  that  the  defendants  are  pro- 
ceeding unlawfully. 

The  writ  Is  denied. 

RUDKIN,  C.  J.,  and  MOUNT,  DUNBAR, 
and  CROW,  JJ.,  concur. 


JOHNSON  et  ux.  v.  ZUFETvDT  et  aL 

(Supieiqe  Court  of  Washington.    Nov.  16L 
1909.) 

1.  LA.N0I/0BD    AND    TENANT  tf    79*)— ASSIGN- 
MENT OF  Lease— Exceptions— Operation. 

Where  an  assignment  of  a  lease  expressly 
excepted  a  certain  cottage  therefrom,  the  as- 
signee was  not  entitled  to  possession  theieof,  in 
the  absence  of  proof  of  fraud  or  deceit  on  the 
part  of  the  assignors  or  mutual  mistalce  of  both 
parties. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  |S  247,  2i9;  Dec  Dig, 
I  79.»] 

2.  Landlobd  and  Tenant  ({  79*)— LEASiis— 
Partiai,  Assignment— Division  of  Rent. 

Where  an  assignment  of  a  lease  wag  only 
partial,  the  assignor  reserving  part  of  the  prop- 
erty, and  the  contract  contained  no  referpnee  as 
to  the  share  of  rent  reserved  for  the  entire  lease- 
bold  that  assignee  should  pay,  an  agreement  to 
pay  a  proportional  part  only  would  be  presumed 
in  accordance  with  the  value  of  the  assigned  and 
reserved  interests. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  if  247,  249,  251 ;  Dec. 
Dig.  {  79.*] 

3.  Monet  Paid  (|  !•)— Rent— Assign ra  or 
Leasehold. 

Where  an  assignment  of  a  lease  was  only 

partial  and  the  assi^ee  paid  the  entire  rent  re- 
served, the  law  would  raise  an  implied  promise 
on  the  assignor's  part  to  refund  a  proportionate 
share  of  the  amount  so  paid. 

[Ed.  Note. — For  other  cases,  see  Money  Paid, 
Cent.  Dig.  i  1 ;  Dec.  Dig.  {  l.»] 

4.  Evioenoe  (I  265*)— Admissioit  ht  Beplt— 
Effect. 

Where,  In  a  suit  to  recover  possession  of  a 
cottage,  defendants  claimed  the  same  under  an 
assignment  of  a  lease,  but  alleged  that,  if  they 
were  not  entitled  to  possession,  plaintiff  wb» 
bound  to  pay  a  proportionate  amount  of  the  re- 
served rent,  and  that  a  reasonable  proportion 
would  be  $19  a  month,  while  plaintiff  by  rei^y 
denied  that  a  reasonable  share  of  the  rent  for 
the  cottage  was  more  than  $8  a  month,  the  ad- 
mission as  to  value  in  the  reply  wonld  be  taken 
as  the  true  relative  value,  in  the  afaeenoe  of 
any  evidence  on  such  issue. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Dec.  Dig.  §  265.*] 

Department  1.  Appeal  from  Superior  Court; 
King  County;   John  B.  Yalcey,  Judges 

Action  by  H.  A.  JTohnsou  and  wife  against 
George  Zufeldt  and  others.  Judgment  foz 
plaintiffs,  and  defendants  appeal.  Reversed 
and  remanded,  with  instructions. 

Byers  &  Byera,  for  appellants.  M.  E.  Sliel- 
don,  for  respondents. 

FDLLERTON,  J.  On  and  prior  to  April 
4,  1907,  the  respondents  were  the  owners  of 
a  leasehold  interest  in  certain  real  projierty. 
situated  In  the  city  of  Seattle,  on  which  there 
was  standing  a  20-room  rooming  house  or 
hotel  and  a  small  5-room  cottage,  the  rent 
reserved  for  the  land  and  buildings  being  $93 
per  month,  payable  monthly.  Both  buildings 
were  fitted  up  for  rooming  purposes,  and 
were  being  used  by  the  resiwndents  for  such 
purposes.  On  the  day  named  the  respondents 
sold  to  the  appellants,  giving  them  a  bill  of 
sale  therefor,  "all  the  household  goods  and 
kitchen  furniture  of  wliatsoever  name  or  na- 
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ture  that  Is  now  contained  In  the  twenty- 
room  rooming  house  known  as  The  Aigjle, 
*  *  *  as  per  Inventory,  also  a  certain  lease 
on  the  above  described  property  satisfactori- 
ly transferred,"  and  at  the  same  time,  al- 
though by  a  separate  Instrument,  assigned  to 
them  that  part  of  the  leasehold  interest  cov- 
ering the  20-room  rooming  house;  the  form 
of  the  assignment  being  an  assignment  of  the 
entire  lease  with  a  reservation  of  the  5-room 
cottage.  In  neither  the  bill  of  sale  nor  the 
assignment  of  the  lease  was  anything  said 
concerning  the  sum  the  assignee  should  pay 
as  his  proportion  of  the  rentals  accruing  to 
the  owner  of  the  property.  The  aasignee  took 
possession  of  the  property  included  in  the 
written  assignment  Immediately  on  its  execu- 
tion. Some  four  days  later  he  took  posses- 
sion of  the  flve-room  cottage,  contending  that 
it  passed  to  him  in  virtue  of  the  assignment, 
notwittistanding  It  was  In  words  excepted 
therefrom.  This  action  was  thereupon  be- 
gun by  the  respondents  to  recover  possession 
of  the  cottage.  To  a  complaint  setting  out 
the  respondents'  claim  of  right  of  possession 
the  appellants  answered,  denying  the  re- 
spondents' right  of  possession,  and  averring, 
by  way  of  a  separate  defense,  that  the  reser- 
vation in  the  lease  was  entered  therein  sur- 
reptitiously and  without  the  appellants' 
Icnowledge  or  consent;  further  averring,  by 
way  of  counterclaim  against  the  claim  for 
rent  of  the  cottage  set  up  by  the  respondents, 
that  the  appellants  had  paid  the  entire  rental 
of  the  premises  to  the  owner,  and  that  no 
part  thereof  had  been  repaid  them  by  the 
respondents,  that  the  respondents'  Just  pro- 
portion of  such  rental  was  $19  per  month, 
and  that  they  were  entitled  to  oflTset  this  sum 
against  any  recovery  for  the  rental  value  of 
the  cottage  the  court  should  enter  against 
them.  The  reply  denied  that  the  proportion- 
ate share  of  the  rental  due  from  them  as  pos- 
sessors of  tlie  cottage  was  of  any  greater 
value  than  |8  per  month.  On  the  issnee 
thus  made  a  trial  was  bad  before  the  court 
sitting  without  a  Jury,  resulting  In  a  finding 
to  the  effect  that  the  respondents  were  enti- 
tled to  the  possession  of  the  cottage,  that  Its 
rental  value  for  the  time  they  were  out  of 
possession  was  $15  per  month,  or  a  total  of 
$172,  and  a  Judgment  awarding  this  relief 
was  entered.  Both  the  findings  and  judgment 
were  silent,  however,  on  the  question  of  the 
right  of  the  appellants  to  offset  against  the 
rental  value  of  the  cottage  the  sums  paid  by 
them  on  the  rent  reserved  in  the  original 
lease  which  of  right  ought  to  be  paid  by  the 
possessor  of  the  cottage. 

On  the  principal  question  we  have  no  hesi- 
tancy in  following  the  findings  of  the  trial 
court  The  evidence  wholly  fails  to  show  any 
fraud  or  deceit  on  the  part  of  the  respond- 
ents by  which  the  appellants  were  overreach- 
ed or  wrongfully  Induced  to  enter  into  the 
lease,  nor  does  It  show  a  mutual  mistake  of 
the  parties.  And  without  some  such  show- 
ing, it  is  hardly  nece^ry  to  add,  the  solemn 


agreements  of  the  parties  cannot  be  altered 
or  set  aside. 

Tiie  court  erred,  however,  In  falling  to  al- 
low an  offset  for  a  proportional  share  of  the 
rent  paid  by  the  appellants  reserved  in  the 
original  lease.  Since  the  assignment  of  the 
lease  wag  only  partial,  and  the  contract  l)e- 
tween  the  assignor  and  assignee  contained  no 
reference  as  to  the  share  of  the  rent  reserved 
for  the  entire  lease  the  assignee  should  pay, 
the  law  Implies  an  agreement  on  his  part  to 
pay  a  proportional  share  only  of  the  rent  so 
reserved,  the  apportionment  to  be  made  be- 
tween the  parties  according  to  the  value  of 
their  respective  interests.  So,  also,  where  in 
such  a  case  one  of  the  parties  pays  the  entire 
rental,  the  law  raises  an  Implied  promise  on 
the  part  of  the  other  to  repay  to  him  the  oth- 
er's proportional  share  of  such  rentaL 

Neither  party  offered  any  evidence  from 
which  the  relative  rental  values  of  the  two 
tracts  can  be  ascertained,  and  consequently 
the  admission  in  the  reply  must  be  taken  as 
the  true  relative  value.  The  Judgment  ap- 
pealed from  is  therefore  reversed,  and  the 
cause  remanded,  with  Instructions  to  allow 
the  appellants  to  offset  against  the  amount 
recovered  against  them  as  the  rental  value  of 
the  cottage  during  the  time  they  were  wronig- 
fully  In  possession  the  proportional  share  of 
the  rent  reserved  in  the  lease  from  the  owner 
of  the  property  computed  at  $8  for  each  of 
the  several  months  the  appellants  paid  the 
entire  reserved  rental,  the  computation  to  be 
carried  down  to  the  time  the  final  Judgment 
Is  entered.  If  the  amount  so  paid  exceeds 
$172,  then  the  appellants  shall  have  Judg- 
ment against  the  reqmndents  for  the  differ- 
ence. 

RUDKIN,  O.  J.,  and  CHADWIOK,  GOSH, 
and  MORRIS,  JJ.,  concur. 


DB  YOB  V.  SEATTLE  EI/BCTRIO  CO. 
(Supreme  Court  of  Washington.    Oct  30, 1900.) 
En  banc.    Dissenting  opinion. 
For  majority  opinion,  eee  104  Pac.  647. 

RUDKIN,  C.  J.  (dissenting).  The  appel- 
lant was  seriously  injured  while  riding  on 
a  street  car  operated  by  the  respondent  com- 
pany. There  is  no  claim  that  she  was  guilty 
of  contributory  negligence,  nor  is  it  serious- 
ly claimed  that  the  injury  was  the  result  of 
an  unavoidable  accident  It  must  therefore 
be  attributable  to  one  of  three  causes:  First, 
negligent  operation  of  the  car;  second,  neg- 
ligent construction  of  the  car,  which  would 
permit  of  such  an  injury  to  a  passenger;  or, 
third,  the  Independent  negligence  of  a  fel- 
low passenger.  For  the  first  two  causes  the 
respondent  is  answerable,  and  the  finding  of 
tbejury  against  it  Is  In  my  opinion  support- 
ed by  competent  testimony. 

I  therefore  dissent 

FULLERTON.  CHADWICK,  and  DXJN- 
BAR,  JJ.,  concur  with  RUUiilN,  C.  J. 
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CUNNINGHAM  t.  CITY  OP  FT.  COl^ 
LINS.  (Supreme  Court  of  Colorado.  Nov.  1, 
1900.)  Appeal  from  Larimer  Connty  Court; 
0.  V.  Benson,  Judge.  J.  8.  CnnQingham  wae 
conyicted  of  a  yiolatioo  o(  mi  or^linance  Qt  tbe 

£ity  of   Ft.  Collins,   and  appeala.     Afflnn.^. 
nnls  &  Stow,  for  appellant    Paul  W.  Lee,  tot 
appellee. 

STEELK,  O.  3.  We  have  carefully  examined 
the  recotd  in  this  ctBe.  and  ai«  of  the  ppiBiQli 
that  But)8taQtial  justice  has  been  done  Kf  the 
trial  court,  and  the  judgment  will  be  alnrmei). 
Judgment  affirihed. 
CAMPBBLLi  and  MUSSBR,  JJ.,  concur. 


FERGUSON  V.  DURKEE.  (Supreme  Court 
of  Colorado.  Oct.  4,  1909.)  Appeal  from  Weld 
Count:^  Court;  Chas.  E.  Sonthard,  Judge.  Ab- 
Uoa  by  J.  H.  F^guson  against  A.  W.  JPurkee. 
Judgment  for  defendant,  and  plaintiS  appeals. 
Affirmed.  H.  E.  Churchill,  for  appellant.  Jaa. 
W.  McCreery,  for  appellee. 

STEELE,  C.  J.  The  plaintiff  brought  bis  ac- 
tion in  the  justice  court,  where  he  recovered  a 
judgment,  biit  upop  appeal  to  the  county  court 
the  defendant  was  snccessfnl.  The  plaintiff 
sought  damages  for  failure  of  the  defendant  to 
pay  him  a  commisuou,  aHegitig  that  he  was  em- 
ployed by  the  defendant  to  procure  a  purchas- 
er for  certain  real  estate,  that  he  found  a  pur- 
chaser, and  that  tiie  sale  was  consummated 
through  his  efforts.  If  the  plaintiff's  testimony 
had  p«!n  duly  accredited  by  thf  court  a  judg- 
ment Tvould  probably  have  been  rendered  in 
his  favor;  but  the  court  found  against  him,  and, 
as  all  the  material  facts  stated  in  plaintiff's  tes- 
timony were  denied  by  the  defendant,  tbe  Judg- 
ment will  be  affirmed.    Judgment  affirmed. 

OABBERT  and  HILL,  JJ.,  concur. 


KELLEY  T.  CITY  OF  FT.  COLLINS.  (Su- 
preme Court  of  Colorado.  Nov.  1,  19090  Ap- 
peal from  Larimer  Connty  Court;  C.  V.  Ben- 
son, Judge.  Mrs;  P.  H.  I(eU«y  was  coQTicted 
of  a  violation  of  an  ortlinance  of  the  City  of  Ft. 
Collins,  and  appeals,  .\ffimied.  Annis  &  Stow, 
for  appellant.     Paul  W.  Lee,  {or  sppellee. 

STBEJjH,  p.  J.  The  defeiulant  was  flucd  bjr 
the  couuty  court  for  the  violation  of  an  ordi- 
luuioe  of  the  ^tr  of  Ft  Collins.  She  appeals 
to  this  court  It  is  urged  that,  luider  the  sur 
thorlty  of  People  v.  Braisted,  13  Colo.  App. 
f)32,  58  Pae.  79e>  Walton  v.  Canon  City,  14 
Colo.  App.  852,  09  Fac.  S40.  and  Wilcox  r. 
People,  if  Colo.  App.  109,  67  Pac.  343,  the  city 
should  not  be  permitted  to  maintain  the  action. 
The  hurt'  and  controlling  case  is  that  of  Peo- 
ple r.  Chipraan,  31  Colo.  90,  71  Pac  1108;  but 
■W«  shall  not  discuss  these  pases,  nor  undertake 
to  (ipply  them  to  the  fact§  of  this  case,  as  there 
\t  no  testimony  to  sustSm  a  finding  that  the 
eity  had  bought  liquors,  or  had  furnished  money 
with  which  to  buy  liqwn  Awu  the  defendant 
The  court,  correctly,  we  thinly,  found  the  de- 
fendant guilty,  and,  as  no  prejudicial  error  in- 
tervened to  warrant  a  reversal  ot  the  cause,  the 
Judgment  is  afflnsed.    Judgment  aSnbed. 

CAMFBfiLL  and  HU86BR,  J  J.,  concur- 


WARD  y.  GOODRICH.  (Supreme  Court  of 
Colorad*.  Oct  4, 1900.)  Department  2.  Appeal 
from  District  Cotirt,  City  and  County  of  Den- 
ver ;  Booth  M.  Malone,  Judge.    A<!tioti  between 


GalTia  T.  Ward  and  BlUa  D.  Goodrich  Jndc- 
ment  U>T  the  Utt^,  and  the  forniM  appeaJa. 
Afiarmed.  Q.  W.  Spangler,  for  appellant  H. 
N.  Sales  and  L.  J.  Laws,  for  appellee. 

PER  CURIAM.  We  hare  carefully  examin- 
ed th»  record  ia  tliis  caase,  and  iiara  titacfaad 
the  conclusion  that  substantial  justice  vaa 
done  by  tbe  trial  court;  and  it  is  therefore  or- 
dered that  the  judgment  be,  and  It  ia  hereby, 
affirmed.    Judgment  affirmed. 


HELENA  CAB  00.,  Appellnnt.  t.  FISHEE 
et  al.,  Rpspondents.  (No.  2.585.)  (Supreme 
Court  of  Montana.  Feb.  1,  1009.)  Api>eal  from 
Diatrict  Couii,  Lewis  and  Clark  County ;  Thom- 
as C.  Bach,  Judge.  On  motion  to  dismiss  ap- 
peal. E.  A.  Carleton,  for  appellant  O.  \V. 
McOonnell,   for  respondents. 

PER  CURIAK.  It  is  hereby  ordered  that 
tbe  appeal  in  the  above-eatltled  canae  be,  and 
the  same  is  hereby,  dismissed  ia  accordance  with 
stipuIatioQ  of  counsel. 


McCORMICK,  Appellant,  v.  SCHABNI- 
KOW,  Respondent  (No.  2.a33J  (Supreme 
Court  of  Montana.  March  13.  i9()9,)  .Appeal 
from  District  Court  Missoula  County ;  Welling 
Napton,  Jndge  pro  tem.  On  nwtion  to  dismiss 
appeal.  Win-  Wallace,  Jfr.,  and  Marshall  4 
Stiff,  for  appellant.  Sail  &  Patterson,  for  re- 
spondent. 

PER  CURIAM.  Appellant  haTin«  Csiled  to 
file  her  brief  herein  wttUn  the  thne  allonned  by 
tov,  her  appeal  is,  on  motioft  o(  reapondent, 
dismissed. 


NEW  YORK  LIFE  INS.  CO..  Appellant,  t. 
NADEAU,^e8pond^ttt.  (No.  2,e06.)  (Saprema 
Court  of  Sloptaoa.  Dec.  15,  1P0&)  Appeal 
from  District  Court  Deer  Lodge  County ;  Gea 
B.  Winston,  Judge.  On  motion  to  dismiss  ap- 
peal. Jas.  A.  Mcintosh'  and  R.  L.  Cliiston,  for 
appellant.    John  W.  Jones,  for  respondant 

PER  CURIAM.  B«Bpondept'a  motioa  to  dis- 
miss the  appeal  herein  is,  after  due  considera- 
tion, sustained,  and  the  appeal  accordingly  dis- 
missed. 


STATE  ex  »1.  CLANCY  T-  DISTBICT 
COURT  0^  SILVER  BOW  COUNTY.  (No. 
2.Y0O.)  (Supreme  Court  of  Montana.  March 
25,  leoe.)  Application  for  writ  of  sapervisotT 
Control,  direcfaed  to  the  District  Court  of  Sliver 
Bow  County.     Jas.  H.  Baldwin,  for  relator. 

PEiQ.  CURIAM.  '£be  rehitor's  petiUyn  for  « 
writ  of  Bupen-isory  control  herein  is  hereby 
denied. 


STATE  ex  rel.  HUGHES  f.  DISTBICT 
COPRT  OF  YELLOWSTONE  COrfxTY  et  al. 
(No.  2.m<i.)  (Supreme  Codrt'  o*  Montana.  Feb. 
0,  1009.)  Original  application  for  writ  ot  pro- 
hibition against  the  District  Court  of  Yeilov- 
Btone  County  and  Sidney  Fox,  Judge  tbereoL 
3.  K  Healy,  for  relator.  Chas.  A.  Taylor,  for 
^Respondents. 

PER  CURIAM.  This  cause  having  been  set 
for  hearing  this  day,  respondents  appearing  by 
counsel  and  assenting  to  the  issuance  of  the  viit 
prayed  for,  it  is  ordered  that  a  peremptory  writ 
of  prohibition  issue,  at  the  cost  Of  respondents. 
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STATE  ex  rel.  JOHNS  rt  al.  t.  C5ITT  OF 
BUTTE.  (No.  2,653.)  (Supreme  Court  of 
Montana.  Dec.  8,  190&)  Albert  J.  Galen,  and 
J.  J.  McCaffery,  for  idators. 

PER  CURIAM.  Relators'  petition  for  per- 
mission to  file  a  complaint  Iiereln,  in  the  nature 
of  a  quo  warranto  proceeding,  submitted  on 
December  8,  1908,  is  hereby  denied. 


STATE  ex  rel.  SULMVAN  ▼.  DISTRICT 
COURT  OF  SECOND  JUDICIAL  DISTRICT 
et  al.  (No.  2,661.)  (Supreme  Court  of  Mon- 
tana. Dec.  18,  190&)  Application  for  writ  of 
superrisory  control  agsdnst  the  District  Court 
of  the  Second  Judicial  District  and  Geo.  M. 
Bourquin,  a  Judge  thereof.  T.  F.  Nolan,  for 
relator. 

PER  (TURIAM.  Relator's  petition  for  a  writ 
of  supervisory  control  herein,  neretofore  aubmit- 
ted,  is  hereby  denied. 


In  re  THRESHER.  (No.  2,260)  (Supreme 
Court  of  Montana.     Jan.  30,  1909.) 

PER  CURIAM.  Whereas,  B.  S.  Thresher 
having  heretofore  applied  for  reinstatement  to 
the  bar  of  this  state ;  and  whereas,  the  court 
having  been  fully  advised  as  to  his  actions  and 
conduct  since  his  disbarment:  It  is  ordered  that 
the  said  B.  S.  Thresher  be,  and  he  is  hereby, 
reinstated  upon  his  taking  the  usual  oath  of 
office  as  an  attorney  and  counselor  at  law. 

BRANTIiY,  C.  J.,  dissents. 


TOOLEY,  Respondent,  v.  ELSTOM,  Appel- 
lant (No.  2,083.)  (Supreme  Court  of  Mon- 
tana. Feb.  25,  1909.)  Appeal  from  District 
Court,  Meagher  County;  E.  K.  Cheadle,  Judge. 
On  motion  to  dismiss  appeal.  N.  B.  Smith 
and  E.  P.  Heywood,  for  appellant  E.  M.  Uall 
and  W.  L.  Ford,  for  respondent 

PER  CURIAM.  It  is  ordered  that  the  ap- 
peal in  tbe  above-entitled  cause  be,  and  the 
same  is  hereby,  dismissed  in  accordance  with 
motion  of  respondent  on  file  herein. 


WILSON,    Appellant,    t.    WEIGERT,    Re- 

Sondent  (No.  2.566.)  (Supreme  Court  of 
ontaua.  Dec,  3,  1908.)  Appeal  from  District 
Conrt,  Missonia  (jounty ;  F.  C.  Webster,  Judge. 
On  motion  to  dismiss  appeal.  Woody  Se  Woody 
and  Marshall  &  StiBF,  for  appellant 

PER  CURIAM.  It  is  this  day  ordered  that 
tbe  appeal  herein  be,  and  the  same  is  hereby, 
dismissed  in  accordance  with  motion  of  appel- 
lant 


McCANDLESS  v.  PETERSON  et  al.     (Su- 
Sieme  Contt  of  Washington.    Not.  16,  1909.) 


Department  1.  Appeal  from  Superior  Court, 
King  County;  George  E.  Morris,  Judge.  Ac- 
tion by  Frank  N.  McCandless  against  Fred  T. 
Peterson  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed  and  le- 
raanded.  Blattner  &  Heasty  and  L.  B.  Da 
Ponte,  for  appellant  Larrabee  &  Wright, 
Cross  &  Bice,  and  Fred  L.  Rice,  for  respond- 
ents. 

PER  CnRIAM.  This  action  was  brought  t» 
recover  certain  property  sold  on  tax  foreclosure 
sale.  The  tacts  bring  it  within  the  recent  cases 
of  Gould  V.  Knox,  101  Pac.  886,  Gould  v. 
White,  103  Pac.  460,  and  Gould  v.  Stanton,  103 
Pac.  459.  The  case  is  therefore  reversed,  with 
instructions  to  the  lower  court  to  ascertain  the 
value  of  the  permanent  improvements  put  upon 
the  property  by  the  respondents,  and  also  all 
amounts  paid  out  in  taxes,  special  taxes,  and 
local  assessments,  under  the  provisions  of  chap- 
ter 137,  p.  262,  Laws  1903,  and  to  enter  Judg- 
ment accordingly. 


OLYMPIA  LIGHT  &  POWER  CO.  ▼.  TUM- 
WATER  POWER  &  WATER  CO.  et  al.  (Su- 
preme Court  of  Washington.  Nov.  15,  1909.) 
Department  2.  Appeal  from  Superior  Court, 
Thurston  County  j  0.  V.  Linn,  Judge.  Action 
by  the  Olympia  Light  &  Power  Company  against 
the  Tumwater  Power  &  Water  Company  and 
others.  From  a  judgment  for  plaintiff,  defend- 
ant Tumwater  Power  &  Water  Company  ap- 
peals. Appeal  dismissed.  M.  L.  Pipes,  G.  O. 
Israel,  Geo.  H.  Funk,  and  F.  C.  Owlnga,  for 
appellant.     T.  N.  Allen,  for  respondent 

PER  CURIAM.  By  virtue  of  a  stipulation 
of  the  parties  on  file  nerein,  to  the  effect  that 
this  cause  shall  abide  the  disposal  of  cause  No. 
7,707,  in  which  an  opinion  was  filed  herein  on 
the  28th  day  of  October,  1909  (104  Pac.  778), 
it  is  hereby  ordered  that  the  appeal  herein  be 
dismissed. 


HUET  v.  STARR.  (Supreme  Court  of  Kan- 
sas. June  5,  1900.)  On  rehearing.  Denied. 
For  former  opinion,  see  79  Kan.  781,  101  Pac. 
1075. 

SMITH,  J.  The  motion  for  a  rehearing  is  de- 
nied. Should  the  case  again  be  tried,  the  plain- 
tiff is  entitled  to  her  election  to  have  specific 
performance  of  the  contract  so  far  as  it  is  found 
to  have  been  within  the  power  of  defendant 
Starr  to  perform  it  on  the  day  the  tender  of 
payment  was  made ;  and,  if  it  be  found  that 
Starr  could  only  convey  a  part  of  the  land  he 
contracted  to  convey,  she  is  entitled  to  have  the 
purchase  price  of  such  part  apportioned,  or,  if 
she  so  elects,  she  should  recover  damaijes  for 
the  entire  failure  to  pertorm  the  conditions  of 
the  contract  on  the  part  of  Starr.  See  Gray 
V.  Crockett  ■%  Kan.  66,  686,  10  Pac.  452,  12 
Pac.  129:  Henry  t.  McKittrick,  42  Kan.  485, 
22  Pac.  576. 


End  of  Oases  ir  Vol.  104.. 
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